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FULLBB  T.  8TATB.    (No.  700.) 
(Gonrt  of  Appeals  of  Georgia.    Oct  22,  1007.) 

1.  MAflTBR  AMD   SSBTANT— BlCPLOTHEKT  'GON- 
TBACT— Vioi^Anoir— OFFENSEB— BLEMBinS. 

To  authorize  a  oonyiction  for  a  yiolation 
of  the  labor  contract  act  of  1008.  (Acta  1003, 

Sw  00),  the  evidence  mnat  show  an  intent  to 
efraud  on  the  part  of  the  accoaed  and  lose  <m 
the  part  of  the  person  alleged  to  have  been 
cheated  and  swindled. 

2.  Criminal.  Law— Bviosnos— Gonolttsion. 

Testimony  on  the  part  of  a  witness  that 
a  certain  payment  was  an  advance  is  not  compe- 
tent evidence  of  that  fact  It  is  the  province 
of  the  jorv  to  determine  from  the  facts  in  con- 
nection with  the  payment  the  state  of  the  em- 
ploye's account  with  his  employer,  and  whether 
the  payment  made  was  an  advance  or  part  pay- 
ment of  an  indebtedness  for  labor  dae  by  the 
employer  to  his  servant 
(Syllabus  by  the  (3ourt) 

8.  WoBDB  AND  PnsASES— "Advance.'* 

The  word  "advance,"  as  used  in  the  con- 
tract labor  law  (Laws  1003,  p.  00),  means  a 
payment  of  money  to  a  contract  laborer  which 
has  not  been  earned. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  voL  1,  pp.  214-218;  vol.  8,  pp. 
75W-75e7.] 

Powell,  J.,  dissenting. 

Brror  from  City  Court  of  AmericuB ;  CHias. 
R.  Crisp,  Judge. 

Ambrose  Foller  was  convicted  of  violating 
tbe  labor  act,  and  he  brings  error.    Reversed. 

H.  B.  Simmons,  for  plaintiff  in  error.  Zach 
Chllders,  SoL,  for  the  State. 

RUSSELL,  J.  Tbe  defendant  may  be  guil- 
ty, bnt  his  guilt  was  not  legally  established. 
The  burden  of  establishing  his  guilt  devolves 
upon  the  state,  and,  if  he  be  guilty,  the  fact 
can  be  shown,  as  it  must  be,  by  sufDcient  evi- 
dence. Tbe  evidence,  as  it  appears  in  the 
record,  not  being  sufficient  to  authorize  a 
conviction  of  the  violation  of  the  labor  act 
of  1003,  we  feel  it  to  be  our  duty  to  grant  a 
new  trial. 

Tbe  learned  trial  judge  erred  in  overruling 
the  defendant's  motion  for  a  new  trial,  for 
tlie  reason  that  tbe  verdict,  so  far  as  the 
cTidence  is  concerned,  is  contrary  to  law. 
The  only  facts  shown  by  the  state,  as  disclos- 
ed by  the  record,  were  that  tbe  witness  Jones 
paid  9108  for  Ambrose  Fuller,  and  at  the 
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same  time  made  a  contract  with  said  Fuller 
in  behalf  of  his  (Jones*)  employer,  Johnson, 
by  the  terms  of  which  contract  Fuller  was  to 
work  12  months  for  Johnson.  The  contract 
appears  in  the  record  and  is  as  follows: 

"Georgia,  Sumter  County. 

*'I,  Ambrose  Fuller,  do  solemnly  swear  that 
I  am  not  under  a  written  contract  as  employ^, 
toiant,  or  cropper  with  any  person  for  the 
period  or  any  part  thereof  covered  by  the 
contract  I  am  about  to  make  with  Mr.  R. 
W.  Johnson. 

"Signature  of  the  affidavit: 

bis 
^Ambrose  X  Fuller, 
mark. 

''Sworn  to  and  subscribed  before  me  this 
12th  day  of  December,  1008. 

"Signature  of  attesting  officer:  O.  B.  Bu- 
chanan, N.  P.  S.  Ca 

"Georgia,  Sumter  County. 

"This  contract,  made  and  entered  into  be- 
tween R.  W.  Johnson,  of  said  county  and 
state,  of  the  first  part,  and  Ambrose  Fuller, 
of  the  county  of  Sumter,  said  state,  of  the 
second  part,  witnesseth:  Said  second  party 
has  this  day  hired  as  a  waged  hand  to  said 
first  party  for  twelve  months  from  the  t2th 
-day  of  Dec.,  1006,  to  the  12th  day  of  Dec, 
1007,  at  $10.00  per  month,  payable  each 
month,  which  said  first  party  agrees  to  pay. 

"In  witness  whereof,  both  parties  have 
hereunto  set  their  hands  in  the  presence  of  an 
officer  authorized  to  administer  oaths. 

"Signature  of  first  party:   R.  W.  Johnson. 

"Signature  of  second  party  (or  parties): 

his 

Ambrose  X  Fuller, 
mark. 

"Signed  in  my  presence  this  12th  day  of 
December,  lOOa 

"Signature  of  attesting  officer:  G.  B.  Bu- 
chanan, N.  P.  S.  Co.,  Ga." 

On  cross-ezamlnntion  the  state's  witness 
Jones  testified  that  he  was  on  a  bond  for  the 
defendant  and  that  he  had  taken  other  se- 
curity for  the  money  advanced,  and  to  protect 
himself  as  bondsnnin  on  the  bond  the  security 
taken  was  a  mortgage  on  the  defendant's 
mother's  house  and  lot  In  the  city  of  Ameri- 
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COS.  The  defendant  procured  |2  in  money 
from  his  employer  on  Saturday  night,  and 
on  the  Monday  following,  April  9,  1907,  left 
his  employment  and  went  to  work  with  one 
Worsham  in  the  settlement  where  ne  had  for- 
merly lived,  in  Snmter  comity.  The  mort- 
gage was  not  put  in  evidence,  and  we  know 
nothing,  therefore,  of  its  terms  and  cont^its, 
except  what  appears  from  the  parol  evidence. 
The  defendant's  excuse  for  breaking  the  con- 
tract was  that  he  could  not  get  along  with 
the  negro  foreman  under  whom  he  was  put 
to  work. 

The  labor  contract  act  of  1903  (Acts  1903, 
p.  90)  has  several-  times  been  construed  by. 
this  court  To  establish  a  violation  of  this 
penal  statute,  and  to  show  one*s  guilt  of 
cheating  and  swindling,  it  must  appear  that 
there  was  an  existing  intent  to  defraud  at 
the  time  the  advance  was  procured.  Pat- 
terscm  v.  State,  68  S.  B.  284.  It  must  ap- 
pear that  there  was  actual  loss  suffered  by 
the  party  alleged  to  have  been  cheated,  and 
the  intent  to  defraud,  even  if  loss  be  shown, 
must  be  proximately  connected  with  the  al- 
leged offense.  Mulkey  v.  State,  1  6a.  App. 
621,  57  S.  B.  1022.  Whether  the  employer 
does  or  does  not  take  other  security  to  insure 
the  payment  of  the  advance  made,  as  we 
have  held  in  Harwell  (alias  Isaacs)  v.  State, 
58  S.  E.  1111,  is  entirely  immaterial,  though 
the  furnishing  of  security  may  prevent  loss, 
and  thereby  destroy  one  of  the  essential  in- 
gredients of  the  offense.  As  has  uniformly 
been  held,  both  by  this  court  and  the  Supreme 
Court,  it  is  not  a  part  of  the  purpose  of  the 
statute  to  aid  in  the  collection  of  debts.  We 
will  measure  the  facts  in  this  case,  of  which 
we  have  stated  a  correct  summary,  by  the 
principles  enumerated  in  all  of  the  adjudicat- 
ed cases.  It  devolves,  then,  upon  the  state 
to  show  that  the  defendant  had  made  a  con- 
tract to  labor  in  some  specified  way  for  a 
definite  period  of  time,  and  that,  being  un- 
der such  contract,  he  procured  the  advance. 
It  must  be  made  plainly  to  appear  that  at 
the  time  of  obtaining  the  advance  the  de- 
fendant intended  to  defraud  his  employer; 
that  is,  that  he  not  only  intended  to  quit  his 
employment,  but  that  he  would  be  charged  in 
law  by  the  facta  of  the  case  with  reasonable 
knowledge  that,  when  he  quit  his  employ- 
ment, the  result  would  be  loss  to  his  em- 
ployer. It  is  probable  that  there  are  other 
elements  which  the  state  should  prove  to  the 
satisfaction  of  the  jury ;  but  it  is  not  neces- 
sary to  advert  to  any  of  them  In  this  case, 
because  the  evidence  appears  not  to  estab- 
lish even  these  vital  essentials  of  the  offense. 

In  the  first  place,  under  the  undisputed  evi- 
dence in  the  case,  the  payment  of  the  defend- 
ant's indebtedness  to  his  former  employer 
and  the  taking  of  the  mortgage  on  def  endanfs 
mother's  house  and  lot  in  Americus  as  securi- 
ty for  that  amount,  as  well  as  to  indemnify  the 
witness,  who  was  security  on  the  defendant's 
bond  in  a  criminal  case,  must  be  left  entirely 


out  of  consideration.  The  defendant  oould 
have  objected  to  the  proof  offered  relative  to 
the  mortgage ;  but,  even  taking  the  evidence  in 
the  record  upon  that  subject,  there  is  nothing 
to  inform  this  court  as  to  the  contents  of  the 
mortgage,  except  the  amount  to  be  secured 
and* the  property  pledged  as  security.  The 
contract  which  the  prosecutor  made  with  the 
defendant  stipulated  that  the  defendant  is 
to  receive  as  compensation  for  his  labor  $10 
per  month,  "payable  each  month,  which  said 
first  party  agrees  to  pay." 

It  is  Insisted  that,  as  the  defendant  owed 
the  debt  secured  by  the  mortgage,  evidence 
of  this  fact  would  authorize  the  prosecutor 
to  apply  the  earnings  of  the  defendant  on  the 
indebtedness,  and  that  the  prosecutor  would 
even  be  required  to  do  this  for  the  protection 
of  the  mortgagor.  We  cannot  agree  with  this 
contention,  in  the  absence  of  proof  that  such 
was  the  agreement  of  the  parties.  If,  for  in- 
stance, the  note  to  secure  which  the  mortgage 
was  given  was  not  due  until  January  1,  1908^ 
the  employer  would  have  no  right  whatsoever 
to  apply  the  wages  of  the  defendant  to  the 
payment  of  the  mortgage  Indebtedness.  As 
the  mortgagor  was  the  mother  <»f  the  defend- 
ant, and  as  by  the  very  nature  of  the  case, 
if  defendant's  wages  were  to  be  applied  to  tlie 
payment  of  the  $108  mortgage  and  interest 
thereon,  the  result  of  defendant's  contract 
would  be  that  he  would  get  nothing  himself 
for  his  labor  during  the  entire  year.  As  the 
court  can  take  judicial  knowledge  of  the  fact 
that  food  and  clothing  are  necessary  and  or- 
dinarily must  be  bought  by  those  who  use 
them,  the  contract,  if  thus  construed,  in  the 
absence  of  any  proof  of  the  contents  of  the 
mortgage,  would  evidence  a  system  of  peon- 
age which  this  court  is  now  asked  to  uphold. 

Taking  the  case  as  we  find  it,  the  evidence 
shows  that  the  defendant  had  worked  nearly 
four  months  for  the  prosecutor  upon  the  con- 
tract, and  the  only  payment  shown  by  the 
state  and  called  "an  advance"  is  the  sum 
of  $2.  To  make  a  case  which  would  authorize 
the  jury  to  infer  fraudulent  intent,  the  state 
should  have  shown  that  the  $10  a  month  for 
the  time  which  had  elapsed  had  been  paid 
to  the  defendant,  and  that  when  he  obtained 
the  $2  he  t)ecame  thereby  indebted  just  that 
amount,  or  some  other  amount,  which  he  had 
not  repaid,  either  by  working  on  his  contract 
or  by  returning  the  money,  and  that  thereby 
his  employer  had  sustained  a  loss,  either  of 
the  $2  or  some  portion  of  it  There  is  no 
legal  evidence  showing  that  the  defendant 
ever  received  anything  from  his  employer  ex- 
cept the  $2,  and  all  of  the  evidence  is  clear 
that  he  worked  In  pursuance  of  his  contract 
from  December  12,  1906,  to  April  9,  1907.  It 
is  true  that  the  prosecutor  testified  that  this 
$2  was  an  advance. 

It  is  insisted  that  the  word  "advance"  nec- 
essarily means  a  payment  of  money  which 
bad  not  been  earned,  and  for  that  reason  that 
the  use  of  that  word  by  the  witness  estab- 
lishes the  fact  that  all  pre-existing  indebted- 
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MS8  for  labor  had  been  paid  by  the  pros- 
ecutor to  the  defendant  We  hold  that  such 
l0  a  reaaonable  oonstmcticxi  of  the  word 
•advance,"  and  yet  the  use  of  that  word  by 
the  witness  established  nothing  for  the  Jury. 
The  Jury,  Instead  of  being  glren  the  facts 
upon  which  the  witness  based  his  conclusion, 
and  from  which  facts  they  might  have  drawn 
an  entirely  different  conclusion,  were  cH>m- 
pelled  to  adopt  a  mere  opinion  of  the  witness, 
which  may  or  may  not  have  been  well  found- 
ed. In  our  Judgment,  this  opinion,  volunteer- 
ed by  the  witness,  had  no  evidential  value. 
If  it  hereafter  appears  upon  the  trial,  which 
we  now  order,  that  the  prosecutor  had  com- 
plied with  his  agreement  and  had  paid  the 
defendant  $10  per  month,  for  the  nearly 
four  months  during  which  he  had  been  em- 
ployed prior  to  the  payment  of  the  $2,  and 
that  therefore,  at  the  time  the  $2  was  paid, 
he  owed  the  defendant  nothing,  and  it  fur- 
ther appears  that  the  $2  was  not  repaid,  and 
the  defendant  quit  the  service  of  his  employer 
without  sufficient  cause,  the  conviction  of  the 
defendant  would  be  authorized.  But  if  It 
should  appear  that  the  defendant  quit  the 
service  of  his  employer  with  a  balance  still 
In  his  favor  for  work  done,  there  could  be 
no  conviction.  And  this  would  be  true,  re- 
gardless of  the  intent  of  the  defendant;  for 
the  prosecutor  would  not  have  sustained  any 
loss  by  reason  of  the  advance.  The  payment 
of  the  wages  to  which  we  have  alluded  might 
be  shown,  either  by  proof  of  payment  di- 
rectly to  the  defendant  or  If  It  can  be  es- 
tablished that  there  was  an  agreement  em- 
bodied in  the  mortgage  or  otherwise  evi- 
denced in  writing  as  part  of  the  contract  that 
the  wages  of  the  defendant  were  to  be  ap- 
plied to  the  paymoit  of  the  Indebtedness  se- 
cured by  the  mortgage  for  the  benefit  and 
protection  of  the  mortgagor,  and  that  his 
wages  were  thus  paid  to  him  by  having  been 
80  applied,  and  that  for  that  reason  no  part 
of  the  wages  which  had  been  earned  by  the 
defendant  had  been  paid  at  the  time  the 
$2  was  advanced,  and  that  thereby  the  pros- 
ecutor sustained  loss,  a  jconvictlon  can  be 
sustained;  but  this  record  does  not  disclose 
any  of  these  essential  facts.  The  fact  that 
the  employer  had  taken  other  security  does 
not  In  any  way  illustrate  the  intention  of  the 
accused  by  the  time  he  procured  the  advance. 
This  was  our  ruling  in  State  v.  Isaacs,  and 
for  this  reason  the  learned  trial  Judge  well 
says  In  his  opinion,  filed  In  the  record,  that 
"a  verdict  of  guilty  on  the  original  of  $108, 
at  the  time  the  contract  was  made,  cannot 
be  upheld,"  and  for  the  further  reason  that 
in  the  Mulkey  Case  the  evidence  showed  that 
the  defendant  entered  upon  a  contract  and 
worked  more  than  three  months  for  the 
prosecutor  after  that  advance  was  made. 

It  is  clear  to  our  minds,  under  the  evidence, 
that  the  $108  in  this  case  was  not  strictly 
speaking,  an  advance  upon  the  contract,  be- 
cause there  is  no  evidence  that  the  defendant 
requested  the  prosecutor  to  pay  his  indebted- 


ness, and  It  Is  testified  that^  one  purpose  of 
making  the  advancement  and  securing  the  de- 
fendant's mother's  mortgage  was  to  indem- 
nify the  witness  against  loss  on  a  criminal 
bond,  which,  so  far  as  appears  from  the  evi- 
dence, was  in  no  way  connected  with  this 
case.  In  the  absence  of  evidence  to  the  con- 
trary it  is  to  be  presumed  that  the  mortgagee 
had  security  ample  for  the  dual  purpose.  In 
the  absence  of  express  direction  to  apply  the 
defendant's  wages  as  a  credit  upon  the  $108 
debt,  the  defendant  would  have  the  right 
each  month  before  the  maturity  of  the  mort- 
gage to  demand  payment  of  his  wages,  and 
it  Is  only  In  case  that  there  was  such  ex- 
press direction  that  the  prosecutor  would 
have  the  right  to  refuse  to  pay  the  defend- 
ant his  wages  and  to  apply  them  upon  the 
debt  evidenced  by  the  mortgage.  It  not  be- 
ing made  clearly  to  appear  that  the  defend- 
ant had  received  any  advance  at  the  time 
that  he  quit  the  service  of  his  employer,  nor 
that  the  employer  was  defrauded  or  snstalnod 
any  loss,  a  new  trial  Is  ordered. 
Judgment  reversed. 

POWISLL,  J.  (dissenting).  There  Is  not 
the  slightest  disagreement  among  the  mem- 
bers of  this  court  as  to  the  proposition  that 
the  act  of  1903  is  designed  purely  for  the 
punishment  of  frauds,  and  that  It  is  not 
to  be  perverted  into  an  instrumentality  of 
oppression  or  a  harsh  remedy  for  the  collect 
tlon  of  debts.  Yet  the  act  legally  construed 
and  fairly  applied  has  a  beneficial  and  use- 
ful purpose  to  subserve. 

As  to  the  $108  advanced  by  the  prosecutor 
before  the  labor  l}egan.  It  is  plain  that  no 
legal  conviction  can  be  based  on  it  under 
the  circumstances  of  the  present  case.  The 
defendant's  desertion  of  his  contract  of  la- 
bor is  too  remote  in  point  of  time  and  cir- 
cumstance to  be  evidentiary  of  any  fraudu- 
lent intent  at  the  time  that  payment  was 
made  by  the  prosecut;or;  and  in  his  opinion 
filed  in  the  record  the  trial  Judge  recognizes 
this  to  be  true.  See  Mulkey  v.  State,  1  Ga. 
App.  521,  67  S.  B.  1022.  My  Brethren  of  this 
bench  agree  with  me  In  the  proposition  that 
If  the  $2  paid  to  the  defendant  on  the  Satur- 
day night  before  he  left  the  prosecutor  was 
in  fact  an  advance  under  the  contract,  the 
defendant  leaving  without  good  excuse  and 
without  repaying  the  $2  might  be  evidentiary 
of  an  Intent  to  cheat  the  prosecutor  out  of 
that  sum,  upon  which  theory  the  conviction 
could  be  sustained.  But  my  colleagues  say 
that  there  Is  no  proof  that  this  $2  was  in 
fact  an  advance;  and  here  comes  the  point 
of  our  disagreement  and  my  dissent  In  the 
first  place,  the  prosecutor  testified  in  direct 
terms  that  the  $2  was  "advanced"  to  the  d^ 
fendant  My  fellows  say  that  this  has  no  suf 
flcient  probative  value  because  it  merely  state? 
a  legal  conclusion,  without  giving  the  factf 
on  which  it  is  based.  To  my  mind,  not  so 
Simply  because  a  witness  uses  a  word  which 
ex  vl  termini  connotes  a  number  ot  Individ 
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ual  facts  which  In  their  sum  total  go  to  make 
up  Uie. meaning  of  the  word  (as  in  the  pres- 
ent case  the  word  "advance"  contains  in  it- 
aelf  the  idea  of  a  sum  of  money  paid  not  for 
services  rendered  in  the  past,  but  to  be  ren- 
dered In  the  futore)  does  not  render  the 
statement  of  the  witness  opinlonative^  any 
more  than  It  would  be  oplnionative  of  him 'to 
express  the  same  idea  by  the  circumlocution 
of  many  words.  When  the  witness  says, 
'*I  advanced  to  him  $2,**  It  means  no  more 
and  no  less  than  If  he  had  said,  **I  gave  him 
$2  not  for  work  already  performed,  but  for 
work  to  be  performed  by  him  in  the  future.'* 
However,  I  may  waive  this  point;  for  I 
think  the  record  otherwise  discloses  that 
this  $2  was  an  advance  in  the  true  sense  of 
the  word. 

On  December  12,  1006,  when  the  contract 
was  made,  the  prosecutor  paid  for  the  de- 
fendant the  $108.  This  payment  by  the  di- 
rect, undisputed  testimony  was  paid  ''on  the 
contract"  This  was  sufficient  to  pay  all 
the  monthly  payments  due  by  the  promisee 
under  the  contract  for  a  period  extending 
far  beyond  the  time  when  the  defendant  left 
his  employment;  so  that  whatever  sum  was 
paid  to  the  defendant  at  the  time  he  left 
and  before  this  $108  had  been  worked  out 
was  necessarily  an  advance:  My  colleagues, 
to  avoid  the  effect  of  this,  say  that  this  $108 
was  secured  by  a  mortgage  given  by  the  de- 
fendant's mother  on  her  house  and  lot;  and 
this  fact  does,  appear  in  the  record.  They  say 
that  the  date  of  the  maturity  of  this  mort- 
gage does  not  appear.  13o;  but,  if  necessary, 
as  to  this  date  a  presumption  should  be  in- 
dulged which  would  uphold  the  verdict,  not 
one  which  would  defeat  it  This,  however. 
Is  unnecessary,  for  the  maturity  of  this 
mortgage  is  wholly  immaterial.  Take  the 
supposititious  case  proposed  by  my  colleagues, 
that  the  mortgage  given  by  the  mother  to 
secure  the  performance  of  the  son's  contract 
to  repay  the  $108  by  his  labor  does  not  be- 
come due  until  January  1,  1908,  would  this 
alter  the  case?  The  mother's  mortgage  is 
only  a  collateral  undertaking,  and,  while 
the  prosecutor  could  not  proceed  against  her 
until  the  mortgage  actually  matures,  this 
fact  in  no  wise  impairs  the  terms  of  the  con- 
tract between  him  and  the  defendant  In- 
deed, if  that  mortgage  had  been  made  due 
one  day  after  date,  still  under  the  law,  it 
having  been  given  merely  as  security  for  the 
defendant's  contract  it  could  not  be  forclos- 
ed  until  the  defendant  had  broken  the  main 
contract  An  elemental  principle  of  the  law 
of  suretyship  compelled  the  prosecutor  to 
credit  the  defendant's  labor  to  the  extinguish- 
ment of  the  debt  for  which  the  mother 
\Shrough  the  mortgage  stood  security.  Every 
dollar  the  prosecutor  paid  to  the  defendant 
on  his  wages,  the  $108  not  being  first  repaid, 
pro  tanto  released  the  surety  and  the  mort- 
gage. Underwood  v.  Bass,  1  Ga.  App.  623, 
67  8.  E.  953,  and  cases  cited.  In  the  major- 
ity opinion  it  is  said:    "If  it  can  be  establish- 


ed that  there  was  an  agreement  embodied  in 
the  mortgage,  or  otherwise  evidenced  in  writ- 
ing as  part  of  the  contract  that  the  wages 
of  the  defendant  were  to  be  applied  to  the 
payment  of  the  indebtedness  secured  by  the 
mortgage^  or  otherwise  evidenced  in  writing, 
as  a  part  of  the  contract  that  the  wages  of 
the  defendant  were  to  be  applied  to  the  in- 
debtedness secured  by  the  mortgage,  for  the 
benefit  and  protection  of  the  mortgagor,  and 
that  his  wages  were  thus  paid  to  him  by  hav- 
ing been  so  applied,  and  that  for  that  reason 
no  part  of  the  wages  which  had  been  earned 
by  the  defendant  had  been  paid  at  the  time 
the  $2  was  advanced,  and  that  thereby  the 
prosecutor  sustained  a  loss,  a  conviction  can 
be  sustained;  but  this  record  does  not  dis- 
close any  of  these  essential  facts."  The  ob- 
vious reply  Is  that  the  law  itself  embodies  in- 
to the  transaction  this  duty  of  applying  the 
defendant's  wages  to  the  reduction  of  the 
sum  already  paid  him,  and  secured  by  his 
surety's  mortgage,  and  all  courts  are  re- 
quired to  notice  Judicially  the  legal  effects 
growing  out  of  transactions.  That  which 
is  judicially  recognized  need  not  be  proved. 

Having  paid  the  defendant  $108  at  the 
inception  of  the  contract  the  prosecutor 
owed  the  defendant  nothing  else  thereunder 
until  the  10  months  and  24  days  expired,  for 
the  wages  were  at  the  rate  of  $10  per  month. 
Anything  else  paid  him  in  the  meantime  was 
an  advance.  The  question  then  stands  out: 
*'How  is  the  laborer  to  support  himself  in 
the  meantime?"  ''Aye,  there's  the  rub."  If 
the  defendant  had  left  the  prosecutor  be- 
cause the  contract  he  had  made  was  so  hard 
that  he  could  not  live  up  to  it  in  reasonable- 
ness, and  the  prosecutor  had  refused  to 
ameliorate  the  hardship  by  making  advances 
or  otherwise,  the  excuse  for  quitting  would 
have  been  a  good  one,  and  the  -defendant 
would  have  been  exempt  from  criminality. 
But  he  presents  no  such  excuse.  In  fact  the 
prosecutor  swears  that  pending  the  employ- 
ment he  had  made  advances.  Taking  ad- 
vantage of  this  liberality  of  his  employer 
in  advancing  him-  money  beyond  what  the 
letter  of  the  contract  required,  the  defend- 
ant obtained  the  $2  on  Saturday  night,  on 
Monday  morning  was  absent  from  his  post 
of  duty,  and  thereafter  came  no  more — ^to 
employ  the  colloquial  phrase,  he  had  **sklp- 
ped  out." 

I  think  the  verdict  of  guilty  should  stand. 


Oi  Ga.  App.  689) 
COHEN  V.   STATE.    (No.  619.) 
(Court  of  Appeals  of  Gfeorgia.    Oct  14,  1007. 
Rehearing  Denied  Oct  23,  1907.) 

1.  CaiMiNAL  Law— LnciTATioNs— Exceptions 
—Indictment—Proof. 

The  particular  facts  which  constitute  ex- 
ceptions to  the  bar  of  the  statute  of  limitations 
need  not  be  minutely  alleged  in  the  bill  of  in- 
dictment It  is  sufficient  if  any  of  the  excep- 
tions stated  in  section  30.  Pen.  Ck>de  1895,  be 
stated  in  the  language  therein  employed.    As 
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to  such  exceptions,  the  state  Is  only  roqnired 
to  show  a  piima  fade  case,  as  this  is  not  mat- 
ter essentia]  to  the  actoal  foilt  or  innooenos 
of  the  accused. 

[Eid«  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  15,  Criminal  Law,  {  8015;  vol.  27,  Indict- 
ment and  Information,  f  189.] 

2.  Saics  -^  Knowiadob  or  Ovfknsx  —  Bvi* 

DENCS. 

Where  an  offense  is  alleged  to  have  been 
unknown,  the  state  need  only  show  that  it  was 
unknown  to  the  prosecutor  in  order  to  make 
prima  facie  proof,  of  that  allegation.  Being  a 
matter  of  defense,  the  defendant  may  rebut 
such  proof  by  proving  that  the  transaction  al- 
leged m  the  indictment  as  a  violation  of  the  law 
was  known,  and  the  seneral  notoriety  may  be 
sufficient  proof  to  establish  the  fact  that  it  was 
not  unknown* 

[E2d.  Note.~For  cases  in  point,  see  Cent.  Dig. 
vol  14,  Criminal  Law.  {§  1270,  2001;  voL  15, 
Criminal  Law,  |  Sisi] 

8.  FaLSB  PBEICNBEft— BVIDENOB— YEBOIOT. 

The  verdict  of  the  jury  was  amply  support- 
ed by  the  evidence,  and  no  reason  appears  why 
a  new  trial  should  be  granted. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Ben  Hill  Coun- 
ty;  U.  V.  Whipple,  Judge. 

S.  Bi.  Cohen  was  convicted  of  cheating  and 
swindling,  and,  from  an  order  of  the  superior 
court  dismissing  his  writ  of  certiorari  to  re- 
view such  conviction,  he  brings  error.  Af- 
firmed. 

Hajrgood  &  Cutts  and  Hines  &  Jordan,  for 
plaintiff  in  error.  W.  F.  George,  Sol.  Gen., 
A.  J.  McDonald,  Sol.,  B.  W.  Ryman,  and  B. 
D.  Graham,  Sol.  Gen.,  for  the^  State. 

RUSSELL^  J.  The  defendant,  Cohen,  was 
convicted  of  the  offense  of  cheating  and 
swindling  in  the  city  court  of  Fitsgerald,  and 
carried  his  case  by  certiorari  to  the  superior 
court,   where  his  certiorari   wa«  overruled. 

In  the  bill  of  exceptions  there  is  not  only 
the  general  assignment  of  error  that  the  court 
erred  in  overruling  the  certiorari,  but  it  is 
Insisted  that  the  court  erred  in  not  granting  a 
new  trial  on  each  and  every  one  of  the  more 
than  60  grounds  set  out  in  the  original  peti- 
tion. Regardless  of  the  burden  imposed  up- 
on us  by  the  bulky  record  in  the  case,  we 
cannot  but  admire  the  painstaking  zeal  and 
laborious  diligence  of  counsel;  but,  after  a 
most  careful  examination  of  the  record  and 
an  investigation  and  consideration  of  every 
point  In  the  case,  we  are  not  able  to  find  a 
reason  which  would  require  a  reversal  of  the 
judgment  of  the  Judge  of  the  superior  court 
To  apply  our  own  language  to  a  well-known 
principle — ^he  who  claims  error  must  show 
error,  and  hence,  even  were  we  in  doubt,  the 
plaintiff  in  error  has  not  so  shown  it  as  to 
remove  the  presumption  which  arises  in  favor 
of  the  verdict.  Especially  where,  as  in  this 
case  (the  defendant  being  guilty  under  his 
own  statement)  the  verdict  is  demanded  by 
the  evidence. 

The  demurrer  to  the  accusation  was  prop- 
erly overruled.  The  accusation  was  as  fol- 
lows: 


^'Whereas,  Isidore  Gelders  did  on  the  17th 
day  of  April,  in  the  year  1906,  make  D.  W. 
Paulk,  J.  P.,  an  affidavit  charging  S.  M. 
Cohen  with  the  offense  hereinafter  mention- 
ed :  Now,  I,  I*  Kennedy,  county  solicitor,  in 
the  name  of  the  state  of  Georgia,  do  charge 
and  accuse,  basing  this  accusation  upon  the 
affidavit  aforesaid,  the  said  S.  M.  Cohen  with 
the  offense  of  cheating  and  swindling,  for 
that  the  eald  Cohen  on  the  18th  day  of  March, 
in  the  year  1902,  in  the  county  aforesaid, 
with  force  and  arms,  with  Intent  to  cheat 
and  defraud  said  Isidore  Gelders,  did  false- 
ly and  fraudulently  represent  to  said  Gelders 
that  he,  the  said  Cohen,  was  then  and  there 
the  owner  of  a  certain  lot  of  land  in  the 
city  of  Fitzgerald,  In  said  county,  namely, 
city  lot  No.  26,  in  square  No.  18,  in  block  No. 
7,  in  said  city  of  Fitzgerald,  according  to  the 
plat  of  said  city  made  by  the  American  Trib- 
une Soldiers  Colony  Company,  and  did  then 
and  there  by  said  false  and  fraudulent  repre- 
sentation Induce  said  Isidore  Gelders  to  pur- 
chase said  city  lot  of  land  from  the  said 
Cohen,  and  to  pay  hhn,  the  said  Coh^,  for 
the  same,  the  sum  of  $775  in  money ;  the  said 
repres^itation  being  wholly  false,  and  hav- 
ing been  made  falsely  and  fraudulently  and 
with  Intent  to  deceive,  and  did  deceive  the 
said  Isidore  Gelders  as  aforesaid,  ^nd  the 
said  Gelders  having  relied  upon  the  said  false 
and  fraudulent  representations  as  being  true, 
and  upon  the  faith  of  said  false  and  fraudu- 
lent representations  purchased  said  city  lot  of 
land  from  said  Cohen  and  paid  him,  the  said 
Cohen,  the  sum  of  |775  in  money,  and  was 
thereby  deftauded  of  said  sum  of  $775  In 
money  of  the  value  of  $775 ;  and  the  said  of- 
fense herein  alleged  against  the  said  S.  Bf. 
Cohen  was  unknown  until  the  7th  day  of 
February,  A.  D.  1905,  contrary  to  the  laws 
of  said  state,  the  peace,  good  order  and  dig- 
nity thereof. 

"Count  2.  I,  the  said  L.  Kennedy,  G0unl7 
solicitor,  as  aforesaid,  in  the  name  and  be- 
half of  the  state  of  Georgia,  do  further 
charge  and  accuse,  basing  the  accusation  up- 
on the  affidavit  aforesaid,  the  said  S.  M.  Co- 
hen with  the  offense  of  a  misdemeanor,  for 
that  the  said  Cohen  on  March  13,  1902,  in  the 
county  and  state  aforesaid,  did  unlawfully 
cheat  and  defraud  the  said  Isidore  Gelders 
by  then  and  there  fraudulently  and  unlaw- 
fully with  Intent  to  cheat  and  defraud  said 
Gelders,  making  unto  said  Gelders  a  second 
deed  of  conveyance  to  certain  land  in  the 
city  of  Fitzgerald,  in  said  county,  namely, 
cil7  lot  of  land  No.  26,  in  square  No.  18,  in 
block  No.  7,  according  to  the  original  town- 
site  plat  of  said  city,  thereby  obtaining  from 
said  Gelders  the  sum  of  $775,  the  purchase 
price  of  said  land,  the  said  Cohen  having  pre- 
viously made  a  deed  of  conveyance  of  the 
said  land  to  one  Glory  Cohen,  but  the  said 
Gelders  without  any  knowledge  of  the  first 
deed  and  upon  the  faith  of  the  second  deed 
and  the  representations  of  the  said  Cohen, 
then  and  there  made  to  the  said  Gelders  that 
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iM^  tbe  said  Ooben,  was  the  owner  of  said 
land,  paid  the  said  Cohen  the  said  sum  of 
$775  in  money,  whereby  the  said  Oelders  was 
cheated  and  defrauded  by  the  said  &  M.  Co- 
hen of  the  sum  of  $775  In  money  of  the  val- 
ue of  $775;  and  the  said  offense  herein 
alleged  against  the  said  Cohen  was  unknown 
until  the  7th  day  of  February,  A.  D.  1905. 
Contrary  to  the  laws  of  said  state  and  the 
good  order,  peace  and  dignity  thereof. 
"This  12th  day  of  June,  1905. 

•*L.  Kennedy,  Solicitor  General.** 

The  demurrer  was  based  on  four  grounds. 
The  first  Is  general,  and  depends  upon  the 
three  which  follow  it ;  and  the  second  ground, 
which  objects  to  the  joinder  of  the  two  counts. 
Is  not  now  Insisted  upon.  The  third  and 
fburth  grounds  of  the  demurrer  attack  the 
accusation  specially ;  the  third  insisting  that 
the  offense,  as  appears  upon  the  face  of  each 
count,  is  barred  by  the  statute  of  limitations, 
and  the  fourth  objects  to  exception  that  the 
offense  was  unknown,  as  alleged  In  the  In- 
dictment, as  being  insufficiently  full,  and  for 
failure  to  show  any  fact  or  reason  why  the 
accusation  is  not  barred.  By  the  terms  of 
section  80  of  the  Penal  Code  of  1895,  Indict- 
ments may  be  found  and  filed  in  all  misde- 
meanors within  two  years  after  the  commis- 
sion of  the  offense,  and  at  no  time  thereaft- 
er. This  Is  with  the  proviso,  however,  that 
no  limitation  shall  run  so  long  as  the  offender 
or  offense  is  unknown.  It  was  ruled  In  Mc- 
Lane  v.  State,  4  Ga.  835,  and  reaffirmed  In 
Hansford  v.  State,  54  Ga.  58,  that  as  a  matter 
of  substantive  right  to  the  defendant,  where 
an  exception  was  relied  upon  to  defeat  the 
bar  of  the  statute  of  limitations.  It  must  be 
alleged  and  proved.  As  it  is  alleged  In  the 
accusation  before  us  that  the  offense  was 
unknown  until  the  7th  day  of  February,  1906, 
It  would  seem  that  the  exception  is  fully  set 
out,  unless  it  be  held  that  the  state  should 
be  required  to  allege  to  whom  the  offense  or 
the  offender  Is  unknown,  or  why  the  offense 
in  this  case  (or  the  offender  In  other  probable 
cases)  was  unknown.  Is  it,  then,  necessary 
to  set  out  more  in  the  indictment  than  that 
the  offense  was  unknown  up  to  or  until  the 
date  wh^  it  was  discovered?    We  think  not 

The  decision  in  the  McLane  Case  was  made 
upon  a  ruling  on  a  motion  in  arrest  of  judg- 
ment where  it  appeared  upon  the  face  of  the 
hidictment  Itself  that  the  offense  was  barred, 
and  the  motion  was  sustained  upon  the  ex- 
press ground  that  the  exception  which  it  relied 
upon  to  relieve  the  bar  of  the  statute  of  limi- 
tations must  be  alleged  so  as  to  enable  the 
defendant  to  prepare  his  defense.  We  hold 
that  it  is  only  necessary  for  the  indictment  to 
state  which  exception  Is  relied  upon  in  the 
language  used  in  section  80,  Pen.  Code  1895. 
Whether  the  defendant  had  absconded  from 
the  state  or  concealed  himself  to  prevent  ar- 
rest, or  whether  the  offense  was  unknown  or 
the  offender  was  undlscoverable,  until  a  cer- 
tain named  day,  would  be  amply  sufficient 


In  the  McLane  Case,  supra,  page  B40,  the  court 
says:  ^The  public  law  of  the  state  declares 
that  the  defendant  shall  not  be  Indicted  for 
the  oS&ise  of  arson,  aft^  the  expiration  of 
four  years  from  the  commission  of  the  offense, 
unless  the  offender  shall  abscond,  or  conceal 
himself,  that  he  cannot  be  arrested,  or  the  of- 
fender was  unknown.  Here  Is  an  indictment 
charging  the  defendant  of  the  offense  of  ar- 
son, on  the  face  of  which  it  appears  the  of- 
fense was  committed  more  than  four  years 
before  the  indictment  was  filed  and  found  In 
the  proper  court  No  reason  stated  why  It 
was  not  found  before.  No  allegation  that 
the  defendant  was  within  either  of  the  ex- 
ceptions mentioned.  How  could  a  judgment 
of  conviction  by  the  court  be  supported,  on 
this  Indictment  under  the  law?  The  argu- 
ment is  that  the  court  is  bound  to  presume 
it  was  proved  on  the  trial  the  defendant  was 
within  one  of  the  exceptions  mentioned  in  the 
statute.  Admit  such  a  presumption  could  be 
indulged,  in  a  criminal  prosecution,  within 
which  one  of  the  exceptions  was  the  defend- 
ant or  was  he  within  all  of  them?  Besides, 
the  defendant  when  put  upon  his  trial,  on 
the  Indictment  barred  by  the  statute^  Is  en- 
titled to  luiow  on  what  ground  the  state 
seeks  to  avoid  its  operation,  as  it  may  con- 
stitute a  material  part  of  his  defense.  If  the 
state  relies  upon  the  exception  that  the  de- 
fendant absconded  from  the  state,  he  ma>'  de- 
sire to  show  he  did  not  abscond.  If  on  the 
exception  that  he  concealed  himself  so  that 
he  could  not  be  arrested,  he  might  be  able  to 
show  that  It  was  notorious  in  the  neighbor- 
hood who  committed  the  offensa  The  par- 
ticular exception  relied  on  should  be  alleged 
In  the  indictment  so  as  to  notify  the  defend- 
ant that  he  may  be  prepared  to  meet  all  the 
allegations  on  the  part  of  the  states  at  the 
trial." 

In  the  opinion  of  the  writer  one  reason 
why  the  same  particularity- is  not  required  in 
the  statement  of  the  exception  is  that  the  ex- 
ception which  brings  the  defendant  to  trial 
is  not  a  part  of  the  state's  case.  It  does  not 
involve  the  question  of  guilt  or  innocence.  It 
is  not  a  plea  to  the  merits.  It  can  exist  with 
admitted  guilt  That  the  offense  is  barred 
by  the  statute  of  limitations  is  matter  of  de- 
fense. This  is  in  accord  with  the  reasoning 
in  United  States  v.  Cook,  84  U.  8.  168, 
179,  21  L.  Ed.  588.  In  that  case  the  Supreme 
Court  of  the  United  States  ruled  as  follows : 
"Where  a  statute  defining  an  offense  contains 
an  exception,  in  the  enacting  clause  of  the 
statute,  which  is  so  incorporated  with  the 
language  defining  the  offense  that  the  Ingredi- 
ents of  the  offense  cannot  be  accurately  and 
clearly  described  if  the  exception  Is  admitted, 
an  indictment  founded  upon  the  statement 
must  allege  enough  to  show  that  the  accused, 
is  not  within  the  exception.  But  If  the  lan« 
guage  of  the  section  defining  the  offense  is  so 
entirely  separable  from  the  exception  that 
the  Ingredients  constituting  the  offense  may 
be  accurately   and  clearly  defined  without 
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aQ7  reference  to  the  exception,  the  indictment 
may  omit  any  such  reference.  The  matter 
contained  in  the  exception  is  matter  of  de- 
fense, and  to  he  shown  Xjiy  the  accused." 

Our  ruling  that  it  Is  not  necessary  for  the 
exception  to  be  more  particulaoly  set  out  in 
the  indictment  by  using  the  words  of  the 
Code  (section  30)  is  not  in  conflict  with  any  au^ 
tbority  in  this  state,  and  to  require  more  than 
this  of  the  state  would  be  to  require  the 
prosecution  to  proye  facts  peculiarly  within 
the  Imowledge  of  the  defendant  and  of  times 
solely  within  his  Imowledge.  It  is  true 
that  in  the  McLane  Case,  4  Oa.,  on  page  342, 
Judge  Warner,  who  delivered  the  opinion  of 
the  court,  intimates  that  it  is  only  Just  that 
the  state  should  prove  the  exception.  But 
this  portion  of  the  decision  is  clearly  obiter, 
because  the  only  question  before  the  court 
was  the  sufficiency  of  the  motion  in  arrest 
of  judgment  In  the  Hansford  Case,  the 
record  shows  that  the  fects  creating  the  ex- 
ception were,  as  a  matter  of  fact,  fully  set 
out  as  to  Hansford's  confederates,  but  as  to 
Hansford  himself  the  fact  that  he^  was  un- 
known as  one  of  the  offenders  is  nowhere 
alleged  in  the  indictment,  so  that  the  case 
was  decided  on  the  authority  of  the  McLane 
Case,  4  Ga.  385.  In  Watklns  ▼.  State,  68  6a. 
632,  in  the  second  headnote,  it  was  held 
that,  as  the  indictment  alleged  that  the  de- 
fendant concealed  himself  and  avoided  ar- 
rest, the  indictment  was  sufficient  to  bring 
the  case  within  the  exception.  Upon  an  ex- 
amination of  the  Watklns  indictment  in  the 
original  record,  we  find  that  the  only  par- 
tlcularization  used  in  the  indictment — ^tbe 
language  employed — is:  "Did  so  conceal  him- 
self that  he  could  not  be  again  arrested  for 
about  five  years,  until  the  7th  day  of  July, 
18S1."  In  the  Watkins  Case,  the  trial  court 
overruled  the  motion  to  quash  the  indict- 
ment on  the  ground  that  the  offense  was 
barred  by  the  statute  of  limitations,  and, 
the  Supreme  Court  having  thereupon  held 
that  the  exception  as  to  concealment  was 
sufficiently  alleged,  we  think  settles  it  that 
it  is  only  necessary  for  the  state  to  affirm 
the  particular  exception  relied  upon  by  it  to 
relieve  the  bar  of  the  statute  of  limitations. 
It  Is  not  necessary  to  allege  with  particular- 
ity the  facts,  or  set  out  the  manner  in  which 
the  exception  arose.  The  statement  of  the 
special  exception  will  enable  the  defendant 
to  prepare  to  contradict  it,  and  that  is  suffi- 
cient. 

Where  it  Is  stated  that  the  indictment 
was  not  brought  within  the  period  of  time 
allowed  by  section  80,  Pen.  Code  1895,  be- 
cause the  ofTense  or  the  offender  was  un- 
known, the  state  makes  a  prima  facie  case 
and  shifts  the  burden  of  proof  on  the  defend- 
ant, when  it  is  shown  that  the  prosecutor  or 
the  party  most  interested  did  not  know  the 
offense,  or  the  offender,  as  the  case  may  be. 
Upon  such  proof  that  the  offense  was  un- 
known to  the  person  aggrieved,  the  defend- 
ant may  either  show  that  it  was  known  to 


him,  or  he  may  show  by  evidence  of  common 
notoriety  that  the  bar  of  the  statute  of  limi- 
tations has  attached.  The  same  would  be 
true  as  to  his  having  absconded  from  the 
state  or  concealed  himself.  The  statute  of 
limitations  being  a  matter  of  defense  inde- 
pendent entirely  of  the  merits  of  the  main 
case,  and  of  which  the  defendant  may  avail 
hlmselt  though  he  have  neither  defense,  ex- 
cuse, or  Justification  for  the  actual  criminal 
ilct,  the  state  having  by  stating  the  exception 
enabled  him  to  meet  it,  it  is  only  required 
to  prove  this  portion  of  the  indictment  pro 
forma,  unless  it  is  challenged  in  the  proof 
by  the  evidence  of  the  defendant  And  In 
those  cases  where  the  offense  is  against  so- 
ciety in  general,  and  there  is  no  prosecutor, 
the  return  by  the  grand  Jury  of  a  present- 
ment containing  the  exception  will  presump- 
tively establish  that  the  offense  or  offender 
was  unknown  until  the  statement  is  denied 
by  evidence  on  the  part  of  the  defendant. 
There  is  in  this  ruling  no  conflict  with  the 
established  rule  that  the  state  must  prove 
every  material  fact  essential  to  show  the 
gulH  of  him  who  Is  accused  of  crime,  for, 
as  we  have  stated,  this  is  no  part  of  the 
crime,  but  merely  an  exception  to  a  rule  in 
his  favor. 

As  to  the  exceptions  contained  in  the  peti- 
tion for  certiorari,  it  is  useless  to  discuss 
any  of  them.  No  errors  are  apparent  But 
if  any  errors  were  committed,  they  were 
contained  in  the  charge  to  the  Jury,  and 
where  the  evidence  requires  the  verdict^ 
errors  in  the  charge  of  the  court  will  not 
necessitate  a  new  triaL  Hagar  v.  State,  71 
Ga.  164,  and  citations.  The  requests  to 
charge,  so  far  as  they  were  pertinent  and 
legal,  were  covered  by  the  general  charge. 

Judgment  affirmed. 

(S  Ga.  App.  757) 
WINN  V.  INGRAM.    (No.  528.) 
(Court  of  Appeals  of  Georgia.    Oct  31,  1907.) 

1.  Erbob,  Wbft  ov^Evidbncs. 

The  verdict  was  not  without  evidence  to 
support  it 

2.  TbIAIt— iNSTBUCnONB. 

There  was  some  evidence  on  which  to  base 
the  charge  complained  of  as  not  being  pertinent. 
8.  New  TBiAir--CoEBCioN  or  Vebdict. 

After  the  jury  had  been  deliberating  about 
two  hours,  the  court  called  them  in  and  inquired 
if  they  had  a/p-eed  or  were  likely  to  agree.  The 
foreman  replied  In  the  negative.  The  court  in- 
quired as  to  how  they  were  divided  in  number, 
asking  them  not  to  indicate  in  whose  favor  the 
majority  might  be.  The  foreman  answered  that 
they  stood  nine  to  three.  The  court  instructed 
them  to  return  to  their  room,  to  deliberate  fur- 
ther, and  to  see  if  they  could  not  agree.  After 
the  lapse  of  another  hour,  and  when  the  noon 
recess  was  about  to  be  taken,  the  court  again  in- 
quired of  the  jury  as  to  what  progress  had  been 
made  toward  an  agreement  The  foreman  re- 
plied that  they  then  stood  ten  to  two.  The  court 
stated  that,  as  they  were  making  progress,  he 
would  let  tnem  continue  their  deli  Derations,  and 
would  have  dinner  provided  for  them,  but  that 
he  could  not  send  them  to  the  hotel  as  usual, 
there  being  good  reason  for  not  letting  them  go 
there.    Again,  at  4  o'clock  in  the  afternoon,  the 
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oonrt  called  them  in  and  asked  if  they  had 
yet  agreed.  The  foreman  said  that  they  had  not. 
The  court  sent  them  back  to  their  room.  Later 
a  verdict  was  rendered.  Held,  that  the  verdict 
was  not  the  result  of  improper  coercion  on  the 
part  of  the  court,  and  that  the  action  of  the 
court  is  not  sufficient  reason  to  require  the  grant 
of  a  new  trial. 

[Ed.  Note.r-For  cases  in  point,  see  Cent.  Dig* 
vol.  46.  Trial,  {  747.] 

(Syllabus  by  the  Oonrt) 

Error  from  City  Court  of  Dawson;  M.  G. 
Edwards,  Judge. 

Action  between  0.  W.  Winn  and  J.  P.  In- 
gram. From  the  Judgment,  Winn  brings  er- 
ror.   Affirmed. 

Raines  &  Gurr,  for  plaintiff  in  error.  Mar- 
lin  &  Hoyl,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 


(2  Qa.  App.  7M) 

HARREIiL  et  al.  r.  NUSBAUM  et  al.    (No. 

571.) 
(Court  of  Appeals  of  Georgia.    Oct  80,  1907.) 

COUBTS—APPKLLATB  COtJBT— JlTBlSDlCTION. 

This  court  has  no  jurisdiction  of  a  writ  of 
error  sued  out,  complaining  of  the  judgment  of 
a  superior  court  in  a  dvil  action  originally 
instituted  therein,  irrespective  of  the  amount 
involved. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Decatur  Coun- 
ty; W.  N.  Spence,  Judge. 

Action  between  Annie  Harrell  and  others 
and  L.  Nusbaum  and  others.  From  tlie 
judgment  Harrell  and  others  bring  error. 
Dismissed. 

M.  E.  O'Neal  and  A.  EI  Thornton,  for  plain- 
tiffs in  error.  Russell  &  Hawes,  for  defend- 
ants in  error. 

POWELL,  J.    Writ  of  error  dismissed. 


(2  Ga.  App.  718) 

BETTS-BVANS  TRADING  CO.  T.  BASS. 

BASS  ▼.  BETTS-EVANS  TRADING  CO. 

(Nos.  635,  561.) 
(Court  of  Appeals  of  Georgia.    Oct  29,  1907.) 

1.  Errob,    Writ  0F~Di8iaBSAi/-<:;B08S-Biix 

OF   EXCEPTIO^SfS. 

Where  the  controlling  question  in  a  case  is 
v^resented  bv  a  cross-bill  of  exceptions,  and  the 
judgment  of  the  lower  court  thereon  is  reversed, 
the  writ  of  error  issued  upon  the  main  bill  of 
exceptions  will  be  dismissed. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  f  3122.] 

2.  Acknowledgments  —  Validitt  —  Intkb- 

ESTED  PABnB»— DOOUlfENTABT  EVIDENCE. 

Officers,  who  are  authorized  by  law  to  at- 
test the  execution  of  deeds,  mortgages,  bills  of 
sale,  and  other  papers,  are  disqualified  to  at- 
test such  writings  when  the  same  are  executed, 
whether  as  conveyances  or  as  security,  to  a 
partnership  in  which  such  officer  is  a  partner 
or  to  a  corporation  in  which  he  is  a  stockholder. 
The  record  of  a  written  instrument  whether 
the  same  purports  to  create  a  lien  on  property, 
or  to  convey  or  to  reserve  title  thereto,  whidi 
is  attested  by  a  stockholder  in  a  corporation  in 
whose  interest  such  writing  is  executed,  is  un- 


anthorized  and  invalid,  and  effects  no  notice  of 
the  existence  or  contents  of  such  instrument 

a.  It  was  error  not  to  exclude  the  instrument 
in  Question  in  this  case,  upon  proper  and  time- 
ly objection  to  Its  attestation  and  record. 

[Ed.  Note.— For  cases  in  point,  see  Ont  Dig. 
vol.  1,  Acknowledgment  SI  1()4-11L] 

(Syllabns  by  the  Court) 

Error  from  City  Court  of  Ashbnm;  X  A* 
Comer,  Judge  pro  hac 

Action  by  the  Betts-Eyans  Trading  Com- 
pany against  J.  L.  Bass.  From  a  judgment 
of  nonsuit,  plaintiff  brings  error,  and  de- 
fendant assigns  cross-error.  Judgment  in  the 
cross-bill  of  exceptions  reversed,  and  writ 
of  error  on  main  bill  dismissed. 

B.  L.  Tipton  and  J.  H.  Tipton,  for  plaintiff 
in  error.  A.  J.  Davis,  Jas.  H.  Pate,  and  Z. 
Bass,  for  defendant  in  error. 

RUSSELL,  J.  The  Betts-Evans  Trading 
(Company  complain  by  a  bill  of  exceptions  of 
the  judgment  of'  the  city  court  of  Ashburn 
awarding  a  nonsuit,  and  Bass,  the  defendant 
in  the  court  below,  filed  bis  cross-bill  of  ex- 
ceptions. The  Betts-Evans  Trading  Company 
filed  in  the  city  court  of  Ashburn  an  action 
of  trover  to  recover  a  sorrel  horse  to  which  it 
claimed  title.  There  was  also  filed  an  affida- 
vit for  bail.  The  defendant,  in  his  plea,  d^ 
nied  all  the  allegations  of  the  plaintiff's  peti- 
tion, except  the  jurisdiction  of  the  court 
On  the  trial  the  plaintiff  offered  in  evidence 
a  note  evidencing  a  conditional  sale  and  res- 
ervation of  title  by  the  Betts-Evans  Trading 
Company,  attested  by  J.  B.  Bozeman,  notary 
public  of  Worth  county,  Ga.,  and  duly  re- 
corded. On  the  instrument  in  question  ap- 
peared a  credit  of  $90.  In  the  testimony  of 
the  first  witness  in  behalf  of  the  plaintiff  it 
appeared  that  J.  B.  Bozeman  was  a  stock- 
holder in  the  plaintiff  corporation  at  the  time 
he  attested  the  note  and  paper  in  question. 
Upon  this  ground  the  defendant's  counsel 
moved  to  rule  the  note  out  of  evidence,  upon 
the  ground  that  it  was  not  properly  attested; 
that  the  testimony  showed  that  at  the  time 
of  the  attestation  Bozeman  was  a  stock- 
holder in  the  Betts-Evans  Trading  Company, 
and  the  note,  not  being  properly  attested,  was 
not  admissible  as  against  the  interest  of  the 
defendant.  This  motion  the  court  overruled. 
The  plaintiff  proceeded  to  introduce  testi- 
mony to  show  that  the  horse  was  at  the  com- 
mencement of  the  action  in  possession  of  the 
defendant  and  also  proved  that  the  corpora- 
tion, at  the  time  of  the  sale  of  the  horse  to 
one  Johnson  by  Smith,  the  maker  of  the  note^ 
did  not  agree  to  release  or  cancel  its  reserva- 
tion of  title.  At  the  conclusion  of  the  plain- 
tiff's evidence  the  defendant  moved  for  a  n(m- 
suit  The  court  overruled  this  motion.  The 
motion  to  grant  a  nonsuit  was  made  upon  the 
ground  that  the  defendant  Bass  was  manager 
for  the  Turner  County  Stock  Company,  and 
the  evidence  shows  that  the  possession  of  Tuiv 
ner  was  as  manager  for  the  Turner  Coun- 
ty Stock  Company,  and  for  that  reason  was 
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its  poBseasion,  and  that  the  eyUience  did  not 
show  that  Bass  individnally  was  in  poasea- 
8k>n  of  the  horse.  The  conrt  allowed  the 
plaintiff  to  reopen  the  case  and  Introduce  far- 
ther testimony,  for  the  purpose  of  showing 
Bass'  possession  of  the  horse  at  the  time  of 
the  demand.  At  the  conclusion  of  the  addi- 
tional testimony  for  the  plaintiff  the  court 
awarded  the  nonsuit  upon  the  ground,  as  It 
appears  from  his  oral  statement  in  the  rec^ 
ord,  that  the  possession  of  the  horse  was 
shown  to  be  in  the  Tamer  Ck>unty  Stodc  Com- 
pany, and  not  in  Bass  as  an  individual. 

Plaintiff  in  error  in  the  main  bill  of  ex- 
ceptions insists  that  the  court  erred  in 
granting  a  nonsuit,  because  the  title  to  the 
property  in  question  was  clearly  shown  to  be 
in  the  plaintiff  in  error,  and  the  possession 
of  the  property  proved  to  be  in  the  defendant, 
J.  Ij.  Bass,  and  conversion  of  the  property  by 
him  was  shown.  In  the  cross-bill  of  ex- 
ceptions, exception  is  taken  to  the  Judgment 
of  the  court  In  overruling  defendant's  special 
demurrer  to  the  fourth  paragraph  of  the  peti- 
tion, an4  to  the  ruling  of  the  court  admitting 
in  evidence  the  conditional  sale  note,  and  to 
the  refusal  of  the  court  to  withdraw  this  note 
from  evidence  for  want  of  proper  attestation* 
We  think  the  court  should  have  sustained  the 
special  demurrer,  and  should  have  required 
the  plaintiff  to  state  in  his  petition  the  date 
frcMn  which  It  claimed  that  the  defendant 
was  liable  for  hire.  We  are  further  of  the 
opinion  that,  if  the  plaintiff  had  proved  title 
in  itself  and  constructive  notice  of  that  title 
to  the  defendant,  and  that  the  horse  was  In 
the  possession  of  the  defendant,  even  though 
such  possession  was  in  his  capacity  as  man- 
ager of  the  Turner  Oounty  Stock  Company, 
it  would  have  been  error  to  have  awarded 
a  nonsuit.  The  first  thing  that  the  plaintiff 
had  to  prove  was  that  the  Betts-Evans  Trad- 
ing Company  had  title  to  the  horse  in  ques- 
tion. The  plaintiff  attempted  to  show  this 
title  by  the  conditional  sale  note  and  its 
record.  This  title  was  not  established  in  any 
other  manner.  The  defendant,  Bass,  moved 
to  rule  the  note  out  of  evidence,  and,  had  the 
court  so  ruled,  the  plaintiff  would  not  have 
been  entitled  to  be  awarded  the  possession 
of  the  horse. 

The  controlling  question,  therefore,  is  pre- 
sented by  the  cross-bill  of  exceptions.  We 
think  the  paper  containing  the  reservajUon 
of  title  in  question  should  have  been  ex- 
cluded from  the  evidence;  It  was  uncontra- 
dicted that  it  was  attested  only  by  J.  B. 
Boseman  as  notary  public  of  Worth  county, 
and  that  Bozeman  was,  at  the  time  of  its 
attestation,  one  of  the  stockholders  of  the 
Betts-Evans  Trading  Company.  He  was 
clearly  disqualified  by  Interest  for  the  per- 
formance of  a  legal  duty  of  such  Importance 
as  would  entitle  to  record  a  paper  in  which 
he  himself  had  a  direct  pecuniary  interest 
We  can  see  a  marked  difference  between  al- 
lowing one  to  be  a  witness  in  his  own  behalf 
on  the  trial  of  a  case,  where  his  testimony 


may  be  discounted  or  its  weight  diminished 
in  consideration  of  his  interest,  and  allowing 
such  interested  party  to  confer  upon  his  own 
paper  a  special  privilege  lien  or  priority* 
which  may  be  antagonistic  to  the  rights  of 
others.  The  witness  testifies  in  the  bright 
sunlight  of  judicial  investigation,  under  the 
scrutiny  of  the  court  and  jury,  and  is  sub- 
ject to  cross-examination;  but  to  allow  an 
officer  in  private  or  public  to  discbarge  a 
function  in  his  own  interest,  by  which  special 
rights  accrue  to  him,  is  obnoxious  to  public 
policy  and  liable  to  be  productive  of  fraud. 
We  do  not  see  that  a  clerk,  who  has  no  in- 
terest conditional  upon  the  profits,  might  not 
as  notary  public  attest  deeds,  mortgages,  or 
conditional  bills  of  sale  in  behalf  of  his  em- 
ployer, or  that  a  cashier  or  other  officer  of  a 
bank,  who  owned  no  stock  therein,  might  not 
do  the  same  thing,  though  this  would  be  of 
doubtful  propriety. 

The  exact  point  how  presented  to  us,  so  far 
as  we  are  able  to  find,  has  not  been  decided 
in  this  state ;  but  upon  every  ground  of  pub- 
lic policy  and  good  morals  we  are  compelled 
to  hold  that  a  partner,  who  may  be  an  officer 
authorized  to  attest  papers  officially,  is  dis- 
qualified to  attest  instruments  taken  in  behalf 
of  the  partnership,  or  in  which  the  partnec^ 
ship  has  a  pecuniary  interest,  and  that  a 
stockholder  in  a  corporation,  though  he  may 
by  law  be  authorized  to  attest  papers  for 
others,  is  disqualified  to  attest  officially,  so  as 
to  entitle  them  to  record,  any  papers  in 
which  the  corporation  or  in  which  he  as  a 
stockholder  has  a  pecuniary  interest  Cer- 
tainly one  authorized  by  law  to  attest  writ- 
ings so  as  to  entitle  them  to  record  would 
be  disqualified  from  attesting  an  instrument 
drawn  in  his  own  interest,  either  to  secure  a 
debt  or  to  convey  title  to  himself.  We  ap- 
prehend that  this  would  not  be  disputed, 
and  though,  in  case  of  a  partnership  or  of  a 
stockholder  in  a  corporation,  the  degree  of 
pecuniary  Interest  would  be  less,  the  prin- 
ciple would  be  unchanged.  A  party  at  inter- 
est is  competent  to  testify  as  a  witness  to  the 
fact  of  the  execution  of  a  writing ;  but  there 
is  a  difference  of  great  import  to  the  rights 
of  third  persons  between  testifying  to  the 
execution  of  a  paper  and  the  official  attesta- 
tion of  such  papers  as  are  required  by  law 
to  be  formally  attested  so  as  to  admit  them 
to  record.  Official  attestation  is  not  strictly 
Judicial ;  but  it  is  of  Judicial  nature,  and  re- 
quires Judicial  fidelity.  The  probative  forc^ 
of  the  attestation  by  an  officer  authorized 
to  attest  a  deed,  mortgage,  or  other  like 
paper  is  such  that,  if  the  paper  to  be  record- 
ed has  not  been  thus  attested,  it  requires 
the  oath  of  a  witness  to  admit  such  paper 
to  record,  and  after  record  this  probative 
force  of  the  official  attestation  is  again 
recognized  by  the  courts.  Not  only  because 
of  this  probative  effect  so  accorded  to  the 
act  of  attestation  by  an  officer  authorized 
to  act,  but  also  on  account  of  the  usually  im- 
portant consequences  of  the  writing.  Itself, 
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public  policy  forbids-  that  the  act  of  witness- 
lug,  and  by  bis  signature  certifying,  the 
signature  of  the  maker,  shall  be  exercised  by 
an  officer  who  Is  financially  interested  in  the 
conyeyance. 

After  such  an  Instrument  has  been  re- 
corded, the  execution  of  the  writing  by  the 
maker  Is  presumptively  established  by  the 
attestation,  subject  to  impeachment  only  by 
proof  to  the  contrary,  or  by  evidence  of 
fraud  or  Imposition  In  the  procurement 
Certainly  a  person  financially  Interested 
should  not  be  permitted  to  Impart  such 
characteristlces  and  intrinsic  elements  to  a 
paper  to  his  own  benefit  and  to  the  detri- 
ment of  others.  Our  view  is  sustained  by 
the  following  authorities:  Ogden  Bldg.,  etc., 
Ass'n,  V.  Mensch,  196  111.  554,  63  N.  B.  1049, 
89  Am.  St  Rep.  830;  Hayes  v.  Southern 
Home,  etc,  Ass'n,  124  Ala.  663,  26  South. 
527,  82  Am.  St  Rep.  216;  Devlin  on  Deeds, 
S  476;  Smith  v.  Clark,  100  Iowa,  605,  69 
N.  W.  1011;  Miles  r.  Kelley.  16  Tex.  Civ. 
App.  147,  40  S.  W.  599;  Amick  v.  Wood- 
worth,  58  Ohio,  86,  50  N.  B.  437;  Watts  v. 
El  Reno  First  National  Bank,  8  Okl.  645, 
58  Pac  782;  6  Cyc.  p.  1006  (2);  Siebold  v. 
Rogers,  110  Ala.  438,  18  South.  312;  Dono- 
van V.  St  Anthony,  etc..  Elevator  Co.,  8  N. 
D.  585,  80  N.  W.  772,  46  U  R.  A.  721,  73  Am. 
St  Rep.  779.  We  think,  therefore,  the  court 
should  have  excluded  the  instrument  con- 
taining the  reservation  of  title  to  the  Betts- 
Evans  Trading  Company  in  this  case,  upon 
the  objection  made  by  defendant's  counsel. 
This  being  true^  the  plaintiff  failed  to  sus- 
tain its  case,  and  there  was  no  error  in 
awarding  a  nonsuit 

As  our  Judgment  in  the  cross-bill  of  ex- 
ceptions necessarily  effects  a  final  disposi- 
tion of  the  case  adverse  to  the  plaintiff  In 
error  In  the  main  bill  of  exceptions.  It  is 
needless  for  us  to  deal  with  the  questions 
therein. 

Judgment  in  the  cross-bill  of  exceptions 
reversed,  and  writ  of  error  on  main  bill  of 
exceptions  dismissed. 


(2  Oa.  App.  746) 

DUBLIN  &  S.  W.  RY.  CO.  v.  AKBRMAN  & 

AKERMAN.    (No.  505.) 
(Court  of  Appeals  of  Ceorgia.    Oct  30.  1907.) 

1.  Partnership— Action— Pleading. 

Tlie  name  **Akerman  &  Akerman'*  connotes 
a  partnership.  An  amendment  alleging  that  It 
Is  a  partnership  is  permissible,  though  not  nec- 
essary. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  38,  Partnership,  §§  404r408.1 

2.  Attorney  and  Cuent— Services. 

An  attornev  may  render  services  for  a  per- 
son or  corporation  in  a  suit  to  which  the  latter 
is  not  a  formal  party. 

3.  Corporations— Authority   of   Ofwoers— 
Employment  op  Counsel. 

'The  managing  officers  and  agents  of  cor- 
porations have  power  to  emplov  attorneys  to 
prosecute  and  defend  suits  for  the  corporation, 
or  otherwise  to  assist  in  legal  proceedings  In 
which  It  is  Interested,  without  any  express  dele- 


gation of  power  to  do  so,  or  any  formal  resolu- 
tion of  the  board  of  directors  to  that  effect" 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12.  Corporations,  8§  1615-1019.]. 

4.  Attorney  and  Client— Action  fob  Serv- 
ices. 

The  evidence  In  this  case  demanded  the  ver- 
dict rendered. 
(Syllabus  by  the  Court) 

Error  from  City  COnrt  of  Bastman;  J.  H. 
Thomas,  Judge. 

Action  by  Alierman  &  Akermsn  against  the 
Dublin  ft  Southwestern  Railway  Company. 
Judgment  for  plalntlflC  Defendant  brings  er- 
ror.   Affirmed. 

Akerman  &  Akerman  brought  suit  against 
the  Dublin  &  Southwestern  Railway  Com- 
pany on  an  account  as  follows :  *To  service 
tn  the  case  of  Southern  Railway  Company  v. 
Mayor  and  Council  of  Eastman  et  aL,  In  the 
Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Georgia,  $100.00."  The 
defendant  demurred  on  the  grounds:  (1) 
Because  no  parly  plaintUf  Is  named.  It  not 
appearing  that  Akerman  &  Alcerman  Is  ei- 
ther a  partnership  or  a  corporation;  (2)  be- 
cause It  appears  from  the  account  that  de- 
fendant is  being  sued  for  services  In  a  case 
to  which  it  does  not  appear  to  have  been  a 
party.  The  plaintiff  amended,  alleging  that 
Akerman  &  Akerman  Is  a  partnership.  The 
demurrer  was  overruled.  Upon  the  trial  the 
following  testimony  was  Introduced  by  the 
plaintiff : 

Judge  Clements  testified  that  In  June,  1905, 
the  Southern  Railway  Company  filed  a  peti- 
tion in  the  United  States  court  against  the 
mayor  and  council  of  Eastman,  and  he  was 
representing  that  defendant  The  suit  in- 
volved the  right  to  a  certain  strip  of  land  on 
which  the  Southern  Railway  Company  were 
about  to  lay  the  side  track,  and  which  the 
city,  it  seems,  was  about  to  give  to  the  Dub- 
lin &  Southwestern  Railway  Company  for 
terminal  or  similar  purposes  (The  exact  na- 
ture of  this  suit  Is  Immaterial  to  this  case, 
except  to  the  extent  that  the  city  and  the 
Dublin  ft  Southwestern  Railway  Company 
had  a  mutuality  of  interest)  The  answers 
of  the  city  had  been  prepared  and  filed.  This 
witness  further  testified:  ^'I  met  Judge  Rob- 
erts, who  had  been  to  Dublin,  and  he  came 
'to  me  and  told  me  that  Col.  J.  M.  Stubbs, 
who  was  general  counsel  for  the  Dublin  ft 
Southwestern,  had  told  him  and  requested 
him  to  see  me  and  get  the  Akermans  In  the 
case.  Judge  Roberts  and  myself  were  local 
counsel  for  the  Dublin  ft  Southwestern.  I 
went  to  Macon  in  three  or  four  days  after- 
wards, and  when  I  got  up  there  I  spoke  to 
Mr.  Alex  Akerman,  the  older  member  of  the 
firm,  and  told  him  of  the  message  I  bad  re- 
ceived from  Col.  Stubbs,  through  Judge  Rob- 
erts. We  discussed  the  case,  and  he  told  me 
what  he  would  charge  to  go  into  the  case. 
«  «  •  Mr.  Akerman  told  me  be  would 
charge  $100  to  go  Into  the  case.  Before  the 
case  was  called  Col.  Stubbs  and  Mr.  Rents 
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both  appeared  in  the  Federal  Building  in 
Macon,  and  Mr.  Rentz  again  apoke  to  me 
abont  the  employment  of  Mr.  Akerman,  or, 
rather,  he  and  OoL  Stabbs  discaased  it  with 
me.  They  were  both  in  the  courtroom  after 
the  case  had  been  started  and  during  a  por- 
tion of  the  trial.  I  told  Mr.  Rentz  what  Mr. 
Akerman  said  about  the  fee,  and  he  directed 
me  to  employ  him  for  the  railroad  company, 
and  that  the  company  would  pay  Mr.  Aker* 
man.  I  immediately  did  that,  and  Mr.  Aker- 
man went  into  the  case,  and  Mr.  Rentz  was 
In  there  while  the  case  was  being  tried  and 
saw  Mr.  Akerman  participating  in  the  case. 
Before  the  suit  of  the  mayor  and  council  of 
Eastman  had  been  disposed  of,  an  amend- 
ment was  offered  by  the  Southern,  asking 
that  the  Dublin  &  Southwestern  be  made  a 
party  also.*' 

Judge  Roberts  testified  that  Col.  Stubbs, 
the  general  ootinsel  for  the  railway  company, 
asked  him  to  tell  Judge  Clements  to  employ 
Akerman  &  Akerman  to  represent  the  rail- 
way company's  interests  in  the  matter,  on  ac- 
count of  the  special  skillfulness  of  that  firm 
in  matters  of  procedure  in  the  federal  courts. 
As  to  Mr.  Rentz,  who  was  referred  to  In  the 
testimony.  Judge  Roberts  testified:  "I  think 
Mr.  Rentz  was  president  of  the  Dublin  A 
Southwestern  as  it  then  existed.  He  was 
superrlsor  and  superintendent  of  the  exten- 
sion of  the  road  to  this  place.  *  *  *  I  think 
Mr.  Rentz  was  the  only  president  the  road 
ever  had  up  until  the  time  it  was  sold  out" 

Judge  James  Bishop,  who  represented  the 
Southern  Railway  in  the  suit,  testified  to  the 
successful  fight  made  by  Akerman  A  Aker- 
man to  prevent  the  Dublin  &  Southwestern 
Railway  Company  from  being  Joined  by 
amendment  as  party  defendant  to  the  suit 
pending  against  the  city  of  Eastman.  It  fur- 
ther appeared  from  the  testimony  of  directors 
of  the  railway  company  and  others  that  Mr. 
Rentz  had  referred  to  this  fee  at  meetings  of 
directors,  and  had  said  that  he  would  see  to 
its  being  paid,  but  that  he  wanted  to  hold 
Akerman  &  Akerman  off  and  see  if  he  could 
not  get  them  down  on  the  price.  Messrs. 
Akerman  presented  their  bill  to  the  city  of 
Eastman  and  after  they  declined,  on  the 
ground  that  the  railway  company  alone  was 
liable,  this  suit  was  brought 

The  defendant  introduced  no  testimony. 

J.  P.  Highsmith,  for  plaintiff  in  error. 
Chas.  W.  Oriffln  and  Tye,  Peoples,  Bryant  & 
Jordan,  for  defendants  In  error. 

POWELL,  J.  (after  stating  the  facts  as 
above).  1.  The  statement  of  £he  first  head- 
note  is  too  plain  to  Justify  elaboration.  Buf- 
fington  T.  State,  124  Oa.  24,  52  S.  E.  19; 
Smith  &  Co.  V.  Columbia  Jewelry  Co.,  114  Qa. 
696,  40  S.  E  735;  Western  &  Atlantic  R.  Ca 
V.  Marble  Works,  122  Ga.  TTGy  60  S.  B.  978. 

2.  The  statement  of  the  second  headnote 
seems  likewise  obvious.  Very  frequently  the 
most  valuable  service  an  attorney  can  perform 
for  his  client  is  to  keep  him  out  of  a  suit 

S.  The  third  headnote  is  copied  bodily  from 


10  Cyc  928  (8b).  We  are  inclined  to  think 
that  the  general  counsel  or  head  of  the  legal 
department,  in  a  corporation  such  as  this, 
would  have  the  implied  power  to  employ  such 
special  or  local  attorneys  as  might  be  nec- 
essary. Certainly  the  employment  of  an  at- 
torney by  the  Joint  authority  of  the  general 
counsel  and  the  president,  who  also  exercised 
the  duties  of  superintendent,  is  to  be  regarded 
as  the  act  of  the  corporation.  It  is  said  in 
the  argument  that  there  is  no  evidence  of 
Mr.  Rente's  official  capacity;  that  Judge 
Roberts'  testimony  to  that  effect  was  pref- 
aced by  the  words  "I  think."  There*  is  no 
rational  distinction  between  the  expression 
'•I  think"  and  "according  to  my  recollection," 
as  applied  to  the  testimony  of  a  witness  as 
to  the  existence  of  a  fact  which  came  with- 
in his  personal  knowledge.  Mimbs  t.  State 
(Ga.  App.)  58  S.  B.  499  (2) ;  Voisln  v.  Insur- 
ance Co..  70  N.  Y.  Supp.  147,  154,  60  App.  Dlv. 
139;  Humphries  v.  Parker,  52  Me.  502,  504; 
Galveston  Ry.  Co.  v.  Parrlsh  (Tex.  Civ.  App.) 
43  S.  W.  536.  See  the  second  definition  of  the 
verb  **thlnk"  in  the  Century  Dictionary. 

4.  The  testimony  is  clear  and  unequirocal 
that  this  debt  is  due  and  owing  by  the  defend- 
ant to  the  plaintiff.  It  is  true  that  there  are 
some  exceptions  taken  in  the  record  based 
upon  objections  to  testimony ;  but,  should  we 
concede  all  these  objections  to  be  well  found- 
ed (though.  Indeed,  they  are  not),  still  they 
relate  to  fanmaterial  matters  not  in  any  wise 
changing  the  only  material  fact,  which  is 
overwhelmingly  established,  and  not  denied, 
that  this  debt  is  due  the  plaintiffs;  and 
therefore  these  exceptions  are  utterly  im- 
material. By  not  a  word  of  testimony  does 
the  defendant  dispute  the  debt  The  only 
reason,  so  far  as  the  record  shows,  why  it  has 
not  been  paid,  is  indicated  by  the  statement, 
made  by  the  president  at  the  directors'  meet- 
ing, "that  he  was  holding  them  off  to  see  if 
he  could  not  get  them  down  some."  After 
a  careful  consideration  of  the  record,  we 
have  become  satisfied  that  the  bringing  of  the 
case  to  this  court  is  but  a  part  of  the  defend- 
ant's plan  to  ''hold  off"  the  plaintiffs ;  that 
it  was  for  delay  only.  Protection  to  the  state, 
us  well  as  the  defendants  in  error,  demands 
the  awarding  of  damages  in  such  cases. 

Judgment  affirmed,  and  10  per  cent  dam- 
ages awarded. 

(2  Oa.  App.  761) 
JACKSON  T.  BROTHERS  AND   SISTERS 

OF  PROMISE.     (No.  579.) 
(Court  of  Appeals  of  Oeoigia.    Oct  81,  1907.) 
Justices   of  thk  Pbacb— Suiqcons— Plbao- 

IRO  —  AmBNOMENT  —  INSUBANCB  — RiOHT  OV 

Aonoiv. 

The  court  erred  in  refusing  to  allow  the 
amendment  offered  by  the  plaintifit  and  in  dia- 
missing  the  action. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  31.  Justices  of  the  Peace,  H  253,  264,  2^.} 

(SyUabus  by  the  Court) 

Error  from  Superior  Court*  Bibb  County; 
W.  H«  Felton,  Jr.,  Judge. 
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Action  by  Susie  Jackson  against  the  Broth- 
erg  and  Sisters  of  Promise.  From  a  Judg- 
ment of  the  superior  court,  dismissing  the 
case  on  appeal  by  defendant  from  a  Justice^ 
plaintiff  brings  error.    Reversed. 

H.  F.  Strohecker  and  Cha&  Akerman,  for 
plaintiff  In  error.  Olawson  &  Fowler,  for 
defendant  in  error. 

POWELL,  J.  The  action  was  instituted 
in  the  Justice  court  In  the  exhibit  to  the 
original  summons  the  cause  of  complaint  is 
stated  as  follows:  "The  Brothers  and  Sis- 
ters of  Promise  (Incorporated),  of  Bibb  coun- 
ty, Georgia,  Oct  12,  1906,  to  Susie  Jackson, 
sole  heir  at  law  of  Hamp  Jackson,  to  amount 
of  benefit  due  on  death  of  Hamp  Jackson, 
$00.00."  The  defendant  appeared  and  plead- 
ed in  the  Justice  court  By  original  plea  the 
defendant  admitted  an  indebtedness  to  the 
plaintiff  of  $54  on  account  of  the  death  bene- 
fit of  Hamp  Jackson,  and  offered  to  pay  that 
sum  into  court  Judgment  was  rendered 
against  the  defendant  who  appealed  to  the 
superior  court  In  that  court  the  defendant 
amended  its  plea  and  denied  any  liability  at 
all,  stating  that  while  Hamp  Jackson,  when 
he  died,  was  a  member  of  the  defendant  bene- 
fit association,  and  while,  under  the  by-laws, 
"on  the  death  of  a  member  of  the  Brothers 
and  Sisters  of  Promise,  each  member  of  the 
society  shall  be  assessed  in  the  sum  of  25 
cents,  to  go  to  the  family  of  the  deceased,  or 
to  whom  it  may  have  been  willed,"  and  un- 
der this  by-law  $52  had  been  paid  in  and  was 
owing  to  the  family  of  Hamp  Jackson,  yet 
Hamp  Jackson  having  left  no  will,  the  sum 
was  due  his  family,  but  that  plaintiff  was 
not  a  member  of  his  family.  It  further  set 
up  that  If  any  Indebtedness  was  due  at  all. 
It  was  to  the  administratrix  on  Hamp  Jack- 
son's estate,  and  not  to  the  plaintiff.  In  the 
superior  court  the  defendant  moved  to  dis- 
miss the  action  on  the  following  grounds: 

(1)  That  no  cause  of  action  is  set  out;  (2) 
that  the  original  summons  fails  to  show  on 
its  face  that  the  plaintiff  has  the  right  to  sue 
as  "heir  at  law";  (3)  that  the  cause  of  ac- 
tion, if  any,  is  in  administratrix  of  Hamp 
Jackson.  The  plaintiff  tendered  the  follow- 
ing amendment  to  the  summons:  (1)  By  in- 
serting "before  the  words  'sole  heir'  the  words 
'child  and  only  member  of  the  family';  and 

(2)  by  adding  after  the  words  'death  of  Hamp 
Jackson'  the  following:  'Arising  from  con- 
tract contained  In  the  laws  of  said  society 
in  the  13th  section  of  the  constitution  as 
follows :  Sec.  13.  On  the  death  of  a  member 
of  the  Brothers  and  Sisters  of  Promise,  each 
member  shall  be  assessed  In  the  sum  of 
twenty-five  cents,  to  go  to  the  family  of  the' 
deceased,  or  to  whom  it  may  have  been  will- 
ed. This  assessment  must  be  paid  within 
thirty  days.'"  The  Judge  refused  to  allow 
the  amendment  and  dismissed  the  action. 

We  hold : 

1.  That,  even  in  the  absence  of  amendment, 
the  cause  of  action  was  set  forth  in  the  ex- 


hibit to  the  original  summons  with  adequate 
deflniteness  for  the  purpose  of  Justice  court 
procedure  (especially  In  th»  absence  of  time- 
ly special  demurrer)  and  that  on  appeal  to 
the  superior  court  the  sufficiency  of  the  sum- 
mons is  governed  there  also  by  the  same  rule 
as  pertains  In  the  court  below.  "Some  degree 
of  certainty,"  not  full  legal  deflniteness,  is 
the  test  in  such  cases.  Powell  v.  Alford,  113 
Ga.  979,  39  S.  E.  449;  Thomas  v.  Forsyth 
Chair  Ca,  119  Ga.  693,  46  S.  E.  869;  Georgia 
Southern  &  Florida  Railway  Go.  v.  Barfield, 
1  Ga.  App.  203  (1),  58  S.  B.  236,  and  cita- 
tions ;  Southern  Express  Go.  v.  Brlgga,  1  Ga. 
App.  294  (2),  57  S.  E.  1066;  Southern  Ry. 
Go.  V.  Oliver,  1  Ga.  App.  734,  58  &  B.  244. 

2,  That  the  amendment  offered  merely 
tended  to  amplify  the  original  allegations, 
and  should  have  been  allowed. 

S.  For  a  death  benefit  payable  to  the  family 
of  the  deceased,  those  persons  whose  rela- 
tionship to  the  deceased  are  legally  connoted 
in  the  word  "family"  are  entitled  to  sue^  and 
not  his  personal  representative.  Stames  t. 
Atlanta  Police  Relief  Ass'n,  2  Ga.  Am*  — > 
58S.E.  481. 

Judgment  reversed* 


(S  Ctau  App.  723) 
TAYLOR  V.  STATE.    (No.  644.) 
(0>urt  of  Appeals  of  Gteorgia.    Oct.  29,  1907.) 

!•  iNniCTMBNT— VaBIANCB. 

There  is  no  material  variance  between  the 
allegata  and  the  probata,  and  the  allegations 
of  the  indictment  were  sufficiently  proved  aa 
laid. 

[Ed.  Note.— For  cases  In  pouit,  see  Gent.  Dig. 
vol.  27,  Indictment  and  information,  §}  5^ 

2.  LABCENT— iNSTBXrCTIONB. 

The  court  fully,  fairly,  and  clearly  sub- 
mitted to  the  jury  tlie  issues  and  the  law  ap- 
plicable thereto.  The  exceptions  to  portions  of 
the  charge  are  without  merit. 

3,  Obiminai.  Law— New  Teiait— Conduct  or 
Judge. 

A  new  trial  is  granted  solely  because  the 
trial  court  violated  the  spirit  of  section  4334 
of  the  Civil  Code  of  1895  in  the  particulars 
pointed  out  in  the  opinion. 

[Ed.  Note.-— For  cases  in  point,  see  CSent.  Dig. 
vol.  14,  Criminal  Law,  I  1620.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Ck)urt,  Worth  County; 
W.  N.  Spence,  Judge. 

C.  L.  Taylor  was  convicted  of  larceny  after 
trust,  and  brings  error.    Reversed. 

Perry  &  Williamson,  Pope  A  Bennet,  and 
J.  J.  Forehand,  for  plaintiif  In  error.  W.  E. 
Wooten,  Sou  Gen.,  and  J.  H.  Tipton,  for  the 
State. 

HILL»  C.  J.  Taylor  was  convicted  ]n  the 
superior  court  of  Worth  county  on  an  In- 
dictment charging  him  with  the  ofTense  of 
larceny  after  trust  under  section  195  of  the 
Penal  Code  of  1895.  The  character  and  pur^ 
pose  of  the  trust  and  the  fraudulent  breach 
.thereof  are  described  In  the  indictment  In 
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the  following  language;  "For  tbat  the  said 
Charles  L.  Taylor  did  on  the  lat  day  of 
October,  1906,  In  the  county  aforesaid,  being 
Intrusted  by  the  Virginia-Carolina  Chemical 
Company  with  the  following  described  prom- 
issory notes,  to  wit:  [Here  follows  a  list  of 
the  notes,  giving  the  names  of  the  makers^ 
dates,  and  amounts] — all  of  said  notes  being 
dne  cm  October  1,  1906»  payable  to  Charles  L. 
l^k>r,  or  order,  and  by  the  said  Taylor 
transferred  and  assigned  to  said  Virginia- 
Carolina  Chemical  Company,  said  notes  be- 
ing intrusted  to  said  defendant,  as  aforesaid, 
for  the  purpose  of  said  defendant  collecting 
the  money  due  on  said  notes,  and  each  of 
them,  and  paying  the  proceeds  and  moneys 
collected  on  said  notes,  and  each  of  them, 
0T»  to  the  said  Virginia-Carolina  Chemical 
Company,  he,  the  said  defendant,  being  in- 
trusted as  aforesaid,  did  collect  the  moneys 
and  proceeds  on  and  from  said  notes  and 
each  of  them  in  the  amounts  hereinbefore 
respectively  stated,  and  did  then  and  there 
wrongfully,  fraudulently,  and  feloniously  con- 
vert said  moneys  and  proceeds  to  his,  said 
defendant's,*  own  use." 

In  proof  of  the  allegations  in  the  indict- 
ment the  state  introduced  the  following  evi- 
dence, here  substantially  stated:  (1)  Agree- 
ment between  the  chemical  company  and  the 
defendant,  dated  January  16,  1906^  stipulat- 
ing that  the  company  was  to  furnish  from  its 
factories  for  sale  by  Taylor  100  tons  of  fer- 
tilizerB,  with  guaranteed  analysis  and  price 
per  ton,  to  be  delivered  in  car  load  lots  at 
the  depot  at  Huggins,  6a.,  Taylor  agreeing  to 
receive  all  of  said  fertilizers  for  sale,  and 
take  same  and  pay  therefor  the  prices  m»i- 
tioned  in  the  agreement;  that,  until  sold  or 
settled  for  by  Taylor,  the  fertilizers  under 
the  agreement  to  remain  the  property  of  the 
company,  "and,  when  sold,  all  the  proceeds 
of  sale  of  such  fertilizers,  including  cash, 
notes,  op^i  accounts,  and  collections  there- 
upon, shall  be  kept  separate  and  held  by  Tay- 
lor as  a  trust  fund,  and  turned  over  to  said 
company  as  collateral  security  and  pledge  un- 
til the  entire  indebtedness  of  Taylor  to  the 
company  arising  under  this  agreement  has 
been  paid";  that  shipments  of  fertilizers 
were  to  be  made  by  the  company  before  May 
1,  1906,  and  payments  of  all  shipments  guar- 
anteed in  full  to  the  company  at  prices  stated, 
and  settlements  to  be  made  on  or  before  May 
1,  1906,  by  cash  or  negotiable  notes  (on  the 
company's  regular  form)  of  Taylor,  maturing 
November  1,  1906,  November  15,  1906,  and 
December  1,  1906,  each  of  said  notes  being 
payable  at  the  Bank  of  Tlfton,  Ga.;  that 
Taylor  will  pay  over  to  the  company  all  the 
cash  proceeds  of  sales  made  for  cash  when 
sold,  and  on  or  before  May  1,  1906,  will  send 
to  the  company  a  complete  list  of  his  time 
sales,  and  indorse,  if  necessary,  and  sur- 
render to  the  company  all  notes  received  by 
him  from  the  purchasers  of  said  ferjtilizers, 
which  notes  are  to  be  taken  on  forms  of  the 
company,  and  these  notes  to  be  returned  by 


the  company  to  Taylor  *'for  the  purpose  only 
of  collection  and  remittance  to  the  company, 
until  his  debt  to  it  has  been  fully  paid  as 
aforesaid,  and,  when  said  notes  are  so  re- 
turned to  Taylor  by  the  company,  they  are  to 
be  receipted  for  in  trust  to  the  company  by 
Taylor."  (2)  Taylor's  three  notes  provided 
for  in  the  agreement,  payable  to  the  com- 
pany at  the  Bank  of  Tifton,  Ga.,  due  No- 
vember 1,  November  15,  and  December  1, 
1906,  and  indorsed  in  blank  by  the  company. 
(3)  Trust  receipt,  signed  by  Taylor,  dated 
August  17,  1906,  as  follows:  *'B.eceived  of 
Virginia-Carolina  Chemical  Company^  in  trust 
for  collection,  for  its  account,  as  per  terms 
and  conditions  of  contracts  made  by  ^  *  * 
with  said  company,  the  following  described 
notes  and  accounts:  •  •  ♦ — ^it  being  agreed 
that  all  money  or  cotton  or  other  proceeds 
collected  on  them  will  always  be  held  sub- 
ject to  order  of  Virginia-Carolina  Chemical 
Company,  until  notes  to  them  are  paid  in 
full."  This  receipt  contains  a  list  of  the 
notes  set  forth  in  the  indictment,  giving 
names  of  the  makers  of  each  note,  dates^ 
and  amounts. 

The  state  also  introduced  some  of  the  notes 
so  described  in  the  indictment  and  the  receipt 
signed  by  Taylor,  marked  "Paid,"  and  proved 
by  the  makers  that  the  proceeds  thereof  had 
been  paid  to  the  defendant,  and  also  showed 
by  oral  evidence  that  many  of  the  notes  as 
described  in  the  indictment  and  receipt  had 
been  paid  by  the  makers  to  Taylor.  In  these 
cases  the  paid  notes  themselves  were  not 
introduced  in  evidence.  The  state  introduced 
a  letter  from  Taylor  to  the  company,  dated 
December  27,  1906,  notifying  it  tbat  he  had 
been  robbed  Monday  night  of  $1,373  of  money 
that  he  had  in  his  possession  belonging  to  the 
company.  An  admission  of  the  defendant, 
made  to  the  agent  of  the  company  who  de- 
manded the  money  collected  on  the  notes, 
that  he  had  collected  it,  was  proved. 

The  defendant;  in  his  statement  to  the 
Jury,  qualified  his  admissions  by  stating  that 
he  had  collected  about  $900  due  on  the  notes, 
and,  explaining  why  he  had  not  sent  this 
amount  to  the  company  according  to  his  con- 
tract, said  that  he  was  waiting  to  collect  the 
full  amoimt,  so  as  to  pay  In  full  his  three 
notes  held  by  the  company  for  the  fertilizers ; 
that  he  added  to  the  amount  collected  belong- 
ing to  the  company  enough  of  his  own  money 
to  make  the  amount  $1,373,  and  this  sum 
was  in  his  satchel  In  his  store;  and  that  the 
store  was  broken  open,  and  the  satchel  en- 
tered, and  the  whole  amount  stolen.  He  in- 
troduced some  15  of  the  notes  which  he 
claimed  had  not  been  collected.  These  notes 
were  among  those  set  out  in  the  indictment, 
and  were  all  made  payable  to  the  defend- 
ant, and  were  indorsed  by  him  in  blank.  On 
the  merits  of  the  case  it  will  therefore  be 
seen  that  the  defendant  admitted  on  the  trial 
the  trust  delegated  to  him  by  the  company, 
and  that  he  had  collected  the  larger  part  of 
the  notes  Intrusted  to  him,  but  set  up  as  a 
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defense  for  his  breach  of  the  trust  the  bur- 
glary of  his  storehouse  and  the  larceny  of 
the  money. 

1.  The  first  assignment  of  error  Is  that 
the  court  erred  In  admitting  In  evidence  the 
trust  receipt  signed  by  the  defendant,  be- 
cause said  receipt  showed  a  different  trust 
from  the  one  alleged  In  the  Indictment  The 
indictment  charged  that  the  notes  therein 
described  and  set  out  In  the  trust  receipt 
were  Intrusted  to  the  defendant  for  the  pur- 
pose of  being  collected  by  him  and  paying  the 
proceeds  so  collected  to  the  company,  and 
the  trust  receipt  stipulated  that  the  notes 
were  Intrusted  to  the  defendant  for  the  pur- 
pose of  collection,  but  that  "all  money  or  cot- 
ton or  other  proceeds  collected  on  them  will 
be  always  held  subject  to  the  order  of  the  Vir- 
ginia-Carolina Chemical  Company."  In  oth- 
er words,  it  was  contended  that  there  was  a 
materia]  variance  in  the  allegation  that  the 
proceeds  of  the  notes  were  to  be  collected  and 
paid  over  to  the  company  by  the  defendant, 
and  the  recitals  in  the  trust  receipt  that  the 
proceeds  of  the  note  were  to  be  collected  and 
always  held  subject  to  the  order  of  the  com- 
pany. This  trust  receipt  must  be  construed 
In  connection  with  the  terms  of  the  original 
agreement  between  the  defendant  and  the 
company,  which  was  in  evidence.  This  agree- 
ment provided  "that  Taylor  will  pay  over  to 
the  company  all  the  cash  proceeds  of  sales 
made  for  cash  when  sold,  and  on  or  before 
May  1,  1906,  will  send  to  the  company  a  com- 
plete list  of  his  time  sales,  and  Indorse,  if 
necessary,  and  surrender  to  the  company  all 
notes  received  by  him  from  the  purchasers 
of  said  fertilizers,  •  •  •  to  be  returned 
by  the  company  to  Taylor  ♦  •  ♦  for  the 
purpose  only  of  collection  and  remittance  to 
the  company,  ♦  •  •  and,  when  said  notes 
are  so  returned  to  Taylor  by  the  company, 
they  are  to  be  receipted  for  in  trust  to  the 
company  by  Taylor."  There  Is  no  evidence  of 
any  cash  sales;  but  It  is  not  disputed  that 
Taylor  did  sell  to  various  parties  the  fertiliz- 
ers belonging  to  the  company,  did  receive 
therefor  their  notes,  did  send  these  notes  to 
the  company  according  to  the  agreement,  and 
that  these  notes  were  returned  by  the  com- 
pany to  Taylor  for  the  sole  purpose  of  having 
him  collect  the  same  and  pay  over  the  pro- 
ceeds to  the  company.  This  agreement,  sup- 
plemented by  the  oral  evidence,  fully  proved 
the  trust  alleged  in  the  indictment  and  Its 
breach  by  Taylor.  The  trust  receipt  was 
merely  cumulative  as  to  the  nature  of  the 
trust  created.  We  do  not  think,  however,  the 
statement  In  the  trust  receipt  that  the  money, 
the  proceeds  of  the  notes,  was  to  be  held  by 
the  defendant  at  all  times  subject  to  the  or- 
der of  the  company,  described  a  different 
trust  from  that  alleged  In  the  indictment  It 
Is  clear  from  tbe  evidence  and  the  admission 
of  the  defendant  that  he  was  in  no  doubt  as 
to  the  character  of  the  trust  delegated  to  him 
by  the  company. 

2.  It  was  insisted  In  the  next  place  that 


the  state  failed  to  prove  the  allegation  of 
the  indictment  that  the  notes  in  question 
were  "transferred  and  assigned  by  Taylor 
to  the  Virginia-Carolina  Chemical  Company," 
and  that  this  allegation  was  descriptive  of 
the  notes  and  should  have  been  proved  as 
laid.  The  writer  is  inclined  to  the  opinion 
that  this  allegation  Is  simply  surplusage.  It 
is  alleged  that  the  notes  described  in  the 
indictment  were  the  property  of  the  company, 
and  Intrusted  to  the  defendant  for  the  pur- 
pose of  collecting  them  and  paying  over  the 
proceeds  to  the  company.  In  connection 
with  the  evidence  that  the  notes  were  pay- 
able to  Taylor,  were  sent  by  him  to  the 
company,  and  were  intrusted  by  the  company 
to  Taylor  as  its  property,  for  the  purpose  of 
having  him  to  collect  the  proceeds  and  pay 
over  the  same  to  the  company,  the  only 
rational  conclusion  from  these  facts  was  that 
the  notes  had  been  transferred  and  assign- 
ed by  Taylor  to  the  company,  and  the  ex- 
press allegation  of  that  fact  was  simply  the 
legal  conclusion  of  the  pleader.  But,  wheth- 
er this  position  be  sound  or  not,  ^ny  deficien- 
cy on  this  point  in  the  proof  offered  by  the 
state  was  fully  supplied  by  the  evidence  of 
the  defendant  The  15  notes  introduced  by 
him  were  each  made  payable  to  the  order  of 
the  defendant,  and  each  was  indorsed  in 
blank  by  him,  and  sent  to  the  company,  and 
by  the  company  Intrusted  to  the  defendant 
for  the  purpose  alleged  in  the  indictment 
These  notes  were  all  described  in  the  indict- 
ment, among  the  others  which  the  evidence 
showed  had  been  collected  by  the  defendant 
It  is  a  fair  and  reasonable  inference  that 
the  notes  collected  by  Taylor  had  also  been 
indorsed  by  him.  On  three  of  the  notes, 
shown  to  have  been  indorsed  tfy  the  de- 
fendant and  sent  to  the  company,  there  ap- 
peared credits  amounting  to  $30  or  $40;  and, 
as  the  defendant  admitted  that  he  had  not 
paid  to  the  company  any  part  of  the  pro- 
ceeds of  any  of  the  notes,  the  allegation  that 
the  notes  were  "transferred  and  assigned" 
to  the  company  by  the  defendant  was  fully, 
and  even  technically,  proved. 

8.  The  court  allowed  several  of  the  makers 
of  the  notes  to  testify  that  they  had  paid 
to  the  defendant  these  notes  and  he  had  de- 
livered them  into  his  possession.  This  tes- 
timony was  objected  to  on  the  ground  that 
the  notes  and  entries  of  payment  thereon 
were  the  best  evidence  of  the  fact  of  pay- 
ment Testimony  by  the  maker  of  a  note 
that  he  had  paid  it  in  full  and  that  It  had 
been  delivered  up  to  him  by  the  holder  was 
competent  and  admissible,  without  the  pro- 
duction of  the  note  Itself. 

4.  Error  is  assigned  to  certain  portions  of 
the  charge.  A  careful  examination  of  the 
entire  charge  leads  us  to  the  conclusion  that 
there  Is  no  merit  in  any  of  these  assign- 
ments. The  charge  fully,  fairly,  and  clearly 
submitted  the  issues  and  the  law  applicable 
thereto. 

5.  During   the  progress  of  the  trial   the 
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eoixrt  propounded  many  qoestlons  to  the  wlt- 
nesBes  on  both  sidee.  A  large  nnmber  of 
these  qnestiona  are  speciflcaily  objected  to 
because  they  were  not  only  "leading  and 
inggestlve,  but  clearly  Indicated  to  the  Jury 
an  opinion  of  the  court  as  to  the  guilt  of 
the  defendant*'  A  great  part  of  this  ex- 
amination of  the  witnesses  was  as  to  the 
coIJection  of  the  notes  intrusted  to  the  de- 
fendant There  was  no  controversy  over  this 
fact  It  was  not  denied  that  the  notes  were 
all  Intrusted  by  the  company  to  the  defend- 
ant to  be  collected  and  the  proceeds  paid 
over  by  him  to  the  company.  The  defend- 
ant admitted  In  his  statement  to  the  Jury 
that  he  had  collected  about  $900  on  the  notes 
and  had  not  paid  any  of  it  to  the  company. 
So  this  part  of  the  examination  of  the  wlt> 
nesses  by  the  Judge,  even  conceding  that  it 
was  Justly  amenable  to  the  criticism  made, 
could  not  have  been  in  manner  material  or 
harmful  to  the  defendant  As  before  statr 
ed,  the  defendant  did  not  deny,  but  fully 
admitted,  the  nature  and  purpose  of  the 
trust  He  admitted  that  he  had  collected  a 
large  portion  of  the  money  represented  by 
the  notes  Intrusted  to  him,  and  had  not 
remitted  any  part  of  It  to  the  owner.  In 
short  he  admitted  every  material  allega- 
tion of  the  indictment  except  the  charge  of 
fraudulent  conversion.  He  set  up,  as  an  esL" 
ease  for  the  breach  of  the  trust  reposed  in 
him,  the  burglary  of  the  storehouse  where 
he  had  the  money  in  his  grip,  and  the  steal- 
ing of  the  same  therefrom.  This  defense 
was  a  good  one.  If  true;  but  it  presented 
three  weak  points,  which  were  vigorously 
assailed  by  the  state:  The  absence  of  phy»- 
ical  marks  on  the  window  or  door  of  the 
storehouse  Indicating  a  burglary;  the  con- 
duct of  the  defendant  before,  and  Immediate- 
ly after,  the  alleged  burglary;  and  the  im- 
reasonableness  of  the  statement  that  so  large 
a  sum  of  money  should  have  been  careless- 
ly left  In  a  small  satchel  in  the  store.  There 
were  other  facts  and  circumstances  which 
the  state  contended  proved  the  untruthful- 
ness of  this  defense,  and  indicated  that  it 
was  a  sham  or  pretense  to  hide  guilt  It 
la  In  some  cases  difficult  to  determine  when 
the  judge  violates  the  spirit  of  the  positive 
limitations  of  bis  Juridical  right,  as  prescrib- 
ed In  section  4334  of  the  Civil  Code  of  1895. 
Talleyrand  said:  "Language  Is  given  to 
man  to  conceal  his  thoughts."  But  the  most 
adroit  and  careful  use  of  words  Is  necessary 
to  hide  from  an  alert  Juror  Intimation  of 
the  opinion  really  entertained  by  the  trial 
judge.  We  know  of  no  better  test  to  ap- 
ply to  the  language  of  a  Judge  claimed  to 
contain  and  to  Intimate  an  opinion  to  the 
jury  than  the  impression  made  upon  our  own 
minds  In  reading  and  cotisldering  the  words 
of  the  court  objected  to.  After  a  most  care- 
ful consideration  of  the  questions  asked  by 
the  court  for  the  purpose  of  elucidating  the 
issues  on  the  points  of  the  defense  above 
mentioned,  we  are  convinced  that  the  learn- 


ed judge  clearly,  although  unconsciously, 
gave  expression  to  his  incredulity  as  to  the 
honesty  and  truth  of  the  defense.  On  read- 
ing the  evidence,  we  fully  share  in  such 
Incredulity.  But  the  very  weakness  of  a 
defense  makes  It  all  the  more  necessary  that 
it  should  go  to  the  Jury  without  the  pon- 
derous handicap  of  judicial  disparagement 
and  discredit  The  purpose  of  the  legal  In- 
hibition against  the  expression  or  intima- 
tion of  opinion  by  the  Judge  Is  to  protect 
a  defendant  In  his  weakness,  as  well  as  In 
his  strength,  and  to  preserve  Inviolable  the 
priceless  right  of  trial  by  Jury.  The  province 
of  the  Jury  as  the  exclusive  arbiters  of  facts 
is  holy  ground,  not  to  be  approached  by  the 
Judge,  even  with  bare  feet  and  uncovered 
head.  The  judge  should  sit  on  the  bench  the 
calm  and  Impartial  incarnation  of  law,  as 
silent  as  the  Sphinx  on  contested  questions 
of  facts. 

We  do  not  deem  it  necessary  to  speciflcaily 
point  out  the  questions  In  the  record  which 
we  think  Justly  obnoxious  to  the  foregoing 
criticism.  Comprehensively  stated,  it  is  that 
part  of  the  court's  examination  of  the  wit- 
nesses which  emphaJslzed  by  suggestive  ques- 
tions the  weakness  of  the  defense  In  the  par- 
ticulars mentioned.  We  repeat  what  was 
said  by  this  court  in  the  Sharpton  Case,  1 
Ga.  App.  548,  57  S.  B.  932:  "It  Is  almost  an 
intellectual  impossibility  for  a  Judge  to  en- 
gage in  an  examination  of  a  witness  on  vital 
questions  of  the  case  on  trial,  without  in  some 
manner  and  to  some  extent  Indicating  his 
own  (pinion.  Every  practitioner  knows  how 
eagerly  alert  Jurors  are  to  every  utterance 
from  the  bench,  and  how  sensitive  Is  the 
mind  of  the  Juror  to  the  slightest  Judicial 
expression.  Therefore,  while  the  trial  Judge 
has  the  right  to  ask  questions  of  the  witness- 
es when  necessary  to  bring  out  the  full  truth 
of  the  case,  w&  are  not  prepared  to  say  that 
it  is  his  duty  to  do  so ;  and  in  exercising  the 
right  he  should  be  careful  not  to  Intimate 
any  opinion  upon  the  facts,  or  use  any  ex- 
pression calculated  to  prejudice  the  rights 
of  either  party."  Even  in  a  clear  case  of 
guilt,  this  court  has  no  other  alternative,  and 
it  desires  no  other,  than  to  grant  a  new  trial 
when  it  comes  to  the  conclusion  that  the  right 
of  the  defendant  to  have  the  fact  of  his  guilt 
or  innocence  determined  exclusively  by  the 
jury  has  been  in  the  slightest  degree  Infring- 
ed by  judicial  intimation,  or  expression  of 
opinion. 

Judgment  reversed. 


(2  Oa.  App.  750) 
NATIONAL  LUMBER  CO.  t.  TURNER  et  aL 
(No.  631.) 

(Court  of  Appeals  of  Georgia.    Oct  80,  1907.) 

L  AniCINISTBATOBS    —    DEATH     OV     WaBO    — 

Rights  of  QuAaniAN. 

The  guardian  of  a  ward  who  dies  pending 
his  minority,  intestate,  becomes,  upon  tlie  death 
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of  such  minor  ward,  the  administrator  of  his 
estate.     Section  2569,   dr.   Code  1895. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
ToL.2%  Executors  and  Administrators,  I  48.] 

Z  OABNISHlCBNT^PBBfiOnS    fiUBJSOT— ADMIlff- 
I6TBAT0B8. 

An  administrator  cannot  be  garnished  in  the 
absence  of  a  statute  conveying  express  authority 
for  that  purpose,  for  the  reason  that  without 
such  statute  the  court  of  ordinary  alone  has  jur- 
isdiction. Under  sections  4734  and  4735  of 
the  Civil  Code  of  1895  an  administrator  is, 
in  certain  cases  therein  provided  for,  subject 
to  garniishment,  but,  the  provisions  of  these  sec- 
tions being  in  derogation  of  the  jurisdiction  of 
the  court  of  ordinary,  the  garnishment  pro- 
ceedings must  be  in  strict  compliance  with  the 
terms  of  the  exceptions  therein  provided. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToJ.  24,  Garnishment,  S  119.] 

S.   SaICK— ArFIDAVir— S-OFFIGIKNGT. 

Process  of  garnishment  sued  out  to  reach 
the  distributive  share  of  a  person  in  the  hands 
of  the  administrator,  or  to  impound  a  debt  owed 
by  the  estate  to  a  debtor  of  the  garnishing 
creditor,  is  void  unless  "the  creditor  will  swear 
—in  addition  to  the  oath  required  in  ordinary 
cases— that  his  debtor  resides  without  the  state 
or  is  insolvent.'*  Without  such  an  affidavit,  the 
court  of  ordinary  still  has  jurisdiction  of  the 
person  and  subject-matter,  and  no  other  court 
acquires  jurisdiction. 
4.  Samib— Void  Judoicent. 

The  affidavit  upon  which  the  garnishment 
was  based,  containmg  no  statement  that  the 
heir,  distributee  or  creditor  of  the  estate  was 
insolvent,  the  city  court  of  Baxley  was  without 
jurisdiction  to  issue  process  of  garnishment,  and 
consequently  all  subsequent  proceedings,  includ- 
ing the  judgment  against  the  garnishee,  were 
void.  Consequently,  in  a  suit  brought  aniinst 
such  administrator  and  the  surety  on  his  bond, 
founded  upon  such  void  judgment  against  the 
garnishee,  it  was  not  error  to  render  a  judg- 
ment in  favor  of  the  defendants. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Baxloy;  J.  H. 
Thomas,  Judge. 

Action  by  the  National  Lumber  Company 
against  B.  W.  Turner  and  H.  M.  Hemdon. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

W.  W.  Bennett,  for  plaintiff  In  error.  V. 
B.  Padgett,  for  defendants  in  error. 

RUSSELL,  J.  In  1905  the  National  Lum- 
ber Company  obtained  a  judgment  against  E. 
W.  Turner  in  the  city  court  of  Baxley  for 
$308.52.  Subsequently,  on  the  6th  of  March, 
1906,  the  lumber  company  sued  out  process 
of  famishment  before  the  judge  of  the  city 
court  of  Baxley,  and  had  summons  of  gar- 
nishment served  upon  E.  W»  Turner  as  guard- 
ian of  Francis  Virginia  Turner,  deceased, 
calling  upon  him  to  answer  what  amount  he 
owed  the  defendant  B.  W.  Turner  as  an  in- 
diyidual.  The  garnishment  was  made  re- 
turnable to  the  April  term,  1906,  of  the  city 
court  of  Baxley,  and  serrlce  was  perfected 
on  E.  W.  Turner,  guardian,  the  garnishee,  on 
March  6,  1906.  The  affidavit  upon  which  tfie 
process  of  garnishment  issued  was  as  fol- 
lows: 

"Georgia,  Appling  County. 

.    "In  person  before  the  undersigned  officer, 

authorized  to  issue  process  of  gamislmient, 


came  W.  W.  Bennett,  the  attorney  at  law  of 
the  National  Lumber  Company,  a  corpora- 
tion under  the  laws  of  Georgia,  who  on  his 
oath  says,  to  the  best  of  my  knowledge  and 
belief,  that  EL  W.  Turner  is  indebted  to  the 
National  Lumber  Company  in  the  sum  of 
two-hundred  and  seventy-five  dollars,  for 
which  amount  judgment  has  already  been 
obtained  in  the  city  court  of  Baxley,  Ga.,  and 
that  be  has  reason  to  apprehend  the  loss  of 
said  sum,  or  some  part  thereof,  unless  process 
of  garnishment  do  issue. 

••W.  W.  Bennett, 
"Attorney  for  the  National  Lumber  Co. 
"Sworn  and  subscribed  to  before  me  this 
6th  day  of  March,  1905. 

"J.  H.  Thomas, 
''Judge  C.  C.  of  Baxl^,  Ga.** 

The  National  Lumber  Company  gave  a 
garnishment  bond  in  conformity  with  the 
affidavit  The  garnishee  filed  no  answer  to 
the  summons  of  garnishment  either  at  the 
April  or  June  terms,  and  on  the  9th  day  of 
August,  1906,  judgment  was  entered  against 
the  garnishee,  B.  W.  Turner,  guardian  of 
Francis  Virginia  Turner,  deceased,  for  $275 
and  costs.  On  December  14,  1906,  the  execu- 
tion was  Issued  on  this  jud^nent,  and  placed 
in  the  hands  of  the  sheriff,  after  being  al- 
tered on  the  general  execution  docket,  who 
made  a  return  thereon  of  nulla  bona.  There- 
upon the  plaintiff  in  fi.  fa«,  the  National  Lum- 
ber Company,  brought  the  present  action 
against  E.  W.  Turner,  guardian,  as  principal, 
and  H.  M.  Hemdon,  as  security,  on  the  guard- 
ian's bond.  The  petition,  after  setting  forth 
the  foregoing  facts  and  alleging  that  E.  W. 
Turner  was  one  of  the  heirs  at  law  of  his 
deceased  daughter  and  ward,  Francis  Virgin- 
ia Turner,  and  had  received  from  the  sale  of 
land  belonging  to  his  deceased  ward  the  sum 
of  $1,025,  asked  judgment  against  the  prin- 
cipal and  security  on  the  guardian's  bond  for 
the  amount  of  $275,  being  the  amount  of  the 
judgment  he  had  obtained  against  the  guard- 
ian as  garnishee.  The  defendants  Turner, 
^ardian,  and  Hemdon,  as  security,  defended 
solely  upon  the  ground  that  the  judgment 
against  the  garnishee  and  the  proceedings 
upon  which  said  judgment  was  based  are 
null  and  void.  The  issue  was  tried  before  the 
judge  of  the  city  court  of  Baxley,  who  on 
April  13,  1907,  held  that  the  gamlshment 
proceeding  was  invalid  and  the  judgment 
rendered  thereupon  was  null  and  void,  and 
rendered  a  judgment  In  favor  of  the  defend- 
ants, which  is  now  excepted  to. 

We  think  the  judgment  of  the  judge  of  the 
city  court  of  Baxley  was  right  The  plaintiff 
In  error  Insists  that  the  gamlshment  pro- 
ceedings and  the  judgment  based  thereon  and 
fi.  fa.  Issued  upon  the  judgment,  all  admitted 
In  evidence,  show  a  valid,  legal,  binding  judg- 
ment against  the  defendant  B.  W.  Turner, 
guardian.  If  this  were  tme,  and  the  guardian 
having  received  $1,025,  belonging  to  the  estate 
of  his  ward,  and  being  one  of  her  heirs,  his 
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interest  therein  as  such  heir  could  be  reached 
by  his  Judgment  creditors  by  the  process  of 
garnisliment.  The  learned  counsel  for  the 
plaintiff  in  error  insists  that  the  case  Ifl  con- 
trolled by  sections  4706,  4706,  4706,  and  4709 
of  the  OlTil  Code  of  1885.  These  are  the 
sections  applicable  to  proceedings  in  garnish- 
ment generally,  and  the  affidavit  which  we 
have  quoted  above  was  made  in  conformity 
with  section  4708. 

We  think,  however,  .that  this  gniai^l&n 
could  only  be  gamlsheed  under  the  terms  of 
section  4735  of  the  Oivll  Code  of  1895,  and 
that  while  the  Judge  of  the  city  court  of  Bax- 
ley  is  clothed  by  the  provision  of  section  10, 
Act  No.  153,  p.  423,  of  the  Acts  of  1897,  with 
ample  power  to  take  the  affidavit  and  issue 
the  process  of  garnishment,  he  could  only 
do  this  In  conformity  with  the  terms  of  sec- 
tion 4735  of  the  Civil  Code  of  1895.  It  ap- 
pears from  the  record  that  the  ward,  Francis 
Virginia  Turner,  died  In  1901,  a  minor  18 
years  of  age,  leaving  her  estate  In  the'  hands 
of  her  guardian,  because  it  was  not  sold 
until  March  6,  1906.  Under  these  circum- 
stances, the  guardianship  terminated,  and 
E.  W.  Turner  became  the  administrator  of 
his  deceased  ward's  estate.  Section  2568  of 
the  Civil  Code  of  1895  provides  that,  "when 
a  ward  shall  die  intestate  pending  his  minor- 
ity, the  guardian  shall  proceed  to  distribute 
his  estate  In  the  same  miCnner  as  If  he  had 
been  appointed  administrator  upon  such  es- 
tate, and  the  surety  on  his  bond  shall  be 
responsible  for  the  faithful  administration 
and  distribution  of  such  estate."  This  Code 
section  is  not  in  the  same  verbiage  as  the 
original  act  from  which  it  is  taken.  Acts 
1858,  p.  57.  The  original  act  provided  that 
••whenever  any  ward  or  wards  shall  depart 
this  life  leaving  assets  of  any  kind  the 
guardian  or  guardians  of  said  ward  or 
wards  are  hereby  vested  with  all  the  powers 
of  administrators  .of  the  estate,  and  shall  be 
controlled  by  the  laws  in  force  in  this  state 
In  relation  to  administrators."  In  JefTerson 
V.  Bowers,  33  Oa.  452,  the  Supreme  Court 
held  that  this  act  applied  to  guardians  of 
lunatics,  and  so  construed  it  The'^e  is  one 
material  dlfTerence  between  the  Code  section 
as  now  embodied  in  the  Code  of  1895  and 
the  original  act  The  Code  section  makes 
the  guardian  an  administrator  only  when  the 
ward  dies  Intestate^  whereas  the  original 
act  vested  the  guardian  with  all  the  powers 
and  duties  of  administrator  whenever  his 
ward  died  "leaving  assets  of  any  kind." 
The  original  act  made  the  guardian  the  ad- 
ministrator without  regard  to  the  contingen- 
cy that  the  ward  might  have  executed  a 
will.  The  Code  section  perhaps  is  intended 
to  provide  for  that  contingency.  It  is  clear, 
therefore,  that,  in  the  absence  of  either  al- 
legation or  proof  that  Francis  Virginia  Turn- 
er left  a  will,  her  guardian,  B.  W.  Turner, 
upon  her  death,  became,  by  the  terms  of 
section  2569,  the  administrator  of  her  estate, 
and  was  only  subject  to  garnishment  under 
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the  provision  of  section  4735  of  the  Civil 
Code  of  1885,  which  furnishes  an  exception 
to  the  usual  rule  as  to  garnishments.  Under 
the  provision  of  section  4735,  an  executor  or 
administrator  may  be  garnished  for  a  legacy 
or  distributive  share  or  for  any  debt  owed 
by  the  estate  to  any  other  person,  but  the 
creditor  must  swear,  in  addition  to  the  oath 
required  In  ordinary  cases  of  garnishment, 
that  his  debtor  either  resides  without  the 
state  or  that  sucL  debtor  is  Insolvent  As 
will  be  noted  from  the  affidavit  in  this  case, 
the  affiant  did  not  swear  that  E.  W.  Turn- 
er either  resided  out  of  the  state  or  that  he 
was  insolvent  Not  having  placed  his  case 
within  the  exception,  the  affidavit  was  fatal- 
ly defective,  and  gave  the  city  c»urt  of  Bax- 
ley  no  Jurisdiction.  All  of  the  subsequent 
proceedings,  including  the  Judgment,  for 
want   of   Jurisdiction,    were   void. 

The  garnishee  fails  to  answer  a  garnishment 
at  his  peril,  but  he  is  not  required  to  answer 
a  void  process  of  garnishment,  and  therefore 
in  this  case  the  fact  that  the  garnishee  failed 
to  make  answex:  was  of  no  importance,  and 
adds  nothing  to  the  authority  of  the  court 
or  its  power  to  enter  Judgment- against  the 
garnishee.  Unless  the  affidavit  made  to  ob- 
tain process  of  garnishment  conferred  Juris- 
diction upon  the  court  rendering  the  Judg- 
ment the  Judgment  was  void  and  could  be 
attacked  whenever  it  was  material  to  the  in- 
terest of  the  parties  to  consider  it  The 
Judgment  against  the  garnishee  was  a  nul- 
ity.  Section  5369,  Civ.  Code  1895.  Section 
4735  fully  authorizes  the  Issuance  of  sum- 
mons of  gamisbment  against  an  administra- 
tor for  the  distributive  share  of  the  distribu- 
tee, but  only  when  the  creditor  complies  with 
its  terms.  The  administrator  is  primarily 
responsible  to  the  ordinary,  and  the  court  of 
ordinary  has  Jurisdiction.  The  mandatory 
requirements  of  section  4735  must  be  com- 
plied with  in  order  to  give  any  other  court 
than  the  court  of  ordinary  Jurisdiction  of  an 
administrator  in  a  special  proceeding  like  a 
garnishment  Harris  v.  Kittle,  119  Ga.  30  (3), 
46  S.  E.  729;  Brown  v.  Wiley,  107  Ga.  85, 
32  S.  E.  905.  "Without  the  aid  of  a  statute, 
an  administrator  or  an  executor  cannot  be 
garnished  for  funds  which  he  holds  as  such 
administrator  or  executor.  The  reason  is' 
that  he  is  an  officer  of  the  court  and  as 
such  must  account  for  all  funds  in  his 
hands,  and  It  would  be  improper  and  against 
public  policy  for  another  court  to  interfere 
with  the  administration."  Brown  v.  Wiley, 
supra.  This  is  a  general  rule.  Our  state 
has  varied  It  to  the  extent  of  the  provisions 
of  sections  4734  and  4735  of  the  Civil  Code 
of  1895 ;  but  these  sections,  furnishing  excep- 
tions to  the  general  rule,  must  be  strictly 
complied  with.  Had  the  affidavit  made  to 
obtain  the  garnishment  contained  the  state- 
ment that  the  debtor,  E.  W.  Turner,  was  In- 
solvent the  Judgment  against  the  garnishee 
and  the  return  of  nulla  bona  on  the  fi.  fa., 
issued  in  pursuance  of  such  Judgment,  if  sup- 
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ported  by  proof  of  the  other  allegations, 
would  have  authorized  a  Judgment  against 
the  guardian  and  the  surety  on  his  bond.  In 
the  absence  of  a  sworn  averment  In  the  orig- 
inal affidavit  that  the  defendant  was  insol- 
vent, or  that  he-  resided  without  the  state, 
the  Jurisdiction  of  the  court  of  ordinary  was 
exclusive,  and  the  Jurisdiction  conferred  by 
section  10,  Act  No.  153,  p.  423,  of  the  Acts  of 
1897  (creating  the  city  court  of  Baxley),  to 
issue  the  garnishment,  was  inoperative.  This 
being  true,  all  subsequent  proceedings  against 
the  garnishee  were,  for  want  of  Jurisdiction, 
void,  and  properly  so  considered  by  the  Judge 
In  the  trial  of  the  pending  case  against  the 
guardian  and  the  surety. 
Judgment  affirmed. 


(2  Ga.  ApiK  766) 

PATTERSON  v.  SAMS.    (No.  527.) 
(Court  of  Appeals  of  (Georgia.    Oct.  31,  1907.) 
1.  Master  and   Sebvant  —  Negliqence  or 

SbBV  ANT— PlBADIN  O. 

Niceties  of  pleading  are  not  required  In 
the  justices*  courts;  but  aa  allegation  in  a 
petition  attached  to  the  summons  that  the  serv- 
ant of  the  defendants  fired  a  brush  heap  near 
the  line  of  plaintiff's  land,  and  went  away  and 
left  the  fire  burning  near  the  property  of  the 
plaintiff,  which  was  destroyed  by  nre,  is  ample 
allegation  of  negligence. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  34,  Master  and  Servant,  §  1268.] 

t.  Same— "Servant"— DEFiwmoN. 

The  word  "servant,"  in  section  3817,  Civ. 
0>de  18^5,  refers  only  to  domestic  servants. 
S.  Writ  op  Error— Grant  op  Nonsuit. 

One  cannot  complain  of  a  raling  which  he 
himself  has  invoked. 

[E2d.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  3,  Appeal  and  Error,  §  3591.] 

4.  Master  and  Servant— Torts  op  Servant 

^—Evidence 

The  verdict  was  authorized  by  the  evidence, 
and  there  was  no  error  in  refusing  a  new  trial. 

(Syllabus  by  the  Gourt) 

Error  from  Superior  Gourt,  Fayette  Coun- 
ty;   E.  J.  Reagan,  Judge. 

Action  by  Mrs.  W.  J.  Sams  against  George 
T.  Patterson  and  another.  Judgment  for 
plaintiff  against  the  named  defendant  and 
he  brings  error.    Affirmed. 

J.  W.  Wise,  for  plaintiff  in  error.  W.  B. 
HolUngsworth  and  J.  W.  Gulpepper,  for  de- 
fendant in  error. 


RUSSELIi,  J.  Mrs.  Sams  brought  suit 
against  Will  and  (Jeorge  T.  Patterson  in  a  jus- 
tice's court  for  $1(X)  damages,  alleging  that 
the  defendants  caused  93  cords  of  her  wood  to 
be  burned  and  destroyed.  It  appears  that  the 
justice  rendered  a  judgment  with  which  the 
plaintiff  was  dissatisfied,  and  she  appealed  it 
to  a  jury  in  the  justice's  court  After  the 
verdict  of  the  jury  in  the  justice's  court,  the 
case  was  carried  by  certiorari  to  the  superior 
court,  and  the  judgment  of  the  justice's  court 
was  reversed,  and  the  case  was  remanded  for 
another  trial  in  the  justice's  court.  Before 
this  trial  the  case  was  by  consent  of  both  par- 


ties appealed  to  a  trial  by  jury  In  the  su- 
perior court  On  the  trial  In  the  superior 
court,  upon  motion  of  defendant's  counsel,  a 
nonsuit  was  granted  as  to  Will  Patterson, 
and  a  verdict  was  rendered  against  G.  T. 
Patterson  for  $65.  Before  proceeding  fo 
trial  in  the  superior  court,  the  defendants  de- 
murred generally  and  specially  to  plaintiff's 
petition  attached  to  the  summons  in  the  jus- 
tice's court  The  defendants  demurred  spe- 
cially, because  the  petition  did  not  set  out 
the  kind  of  servant  the  defendants  employed, 
nor  what  his  duties  were,  and  because  the 
petition  failed  to  set  out  with  sufficient  cer- 
tainty in  what  manner  the  defendants  were 
negligent,  or  in  what  way  their  servant  was 
negligent  The  court  overruled  the  demur- 
rers, and  exceptions  were  filed  pendente  lite. 
Error  is  assigned  on  the  judgment  overruling 
the  demurrer,  and  the  order  granting  the 
nonsuit,  and  the  refusal  of  the  motion  for 
new  trial. 

1.  There  was  no  error  in  overruling  the  de- 
murrer. The  petition  alleged  '*that  defend- 
ants, by  their  servant,  one  Gar]  Scott,  fired 
a  brush  heap  on  their  land  and  negligently 
went  away  and  left  said  fire  burning,"  etc. 
Under  the  ruling  in  Lodcett  v.  Pittman,  72 
Ga.  817,  the  word  "servant"  can  have  no 
other  meaning  than  a  domestic  servant,  and 
no  other  duties  than  those  which  appertain  to 
such  servants;  slid  even  if,  in  an  action 
brought  in  the  superior  court,  it  were  neces- 
sary to  allege  special  facts  showing  the  serv- 
ant to  be  a  domestic  servant,  and  to  set  forth 
the  duties  of  such  servant  with  particularity, 
this  is  not  necessary  or  required  in  a  justice's 
court  Nor  was  there  any  merit  In  defend- 
ant's second  ground  of  special  demurrer.  The 
allegation  that  the  defendants'  servant,  Garl 
Scott,  allowed  fire  to  spread  from  the  brush 
heap,  near  the  line  of  plaintiff's  premises, 
which  had  been  fired  by  him,  and  to  spread 
to  petitioner's  land,  where  It  burned  her 
wood,  because  he  went  away  and  left  the  fire 
burning,  well  Icnowing  that  said  fire  was  near 
the  property  of  plaintiff  and  likely  to  spread 
to  her  property  if  left  unwatched,  is,  we  are 
clear,  a 'sufficiently  certain  statement  of  the 
manner  In  which  the  defendants  and  their 
servant  were  negligent  to  withstand  a  special 
demurrer  In  any  court,  and  far  more  ample 
than  was  required  in  a  justice's  court 

It  must  be  bom  in  mind  that  the  case^  be- 
ing in  the  superior  court  by  appeal  from  the 
justice's  court  must  be  tried  as  If  It  were 
still  in  the  justice's  court  And,  as  was  ex- 
pressly held  in  Ga.  S.  &  F.  R.  R.  (3o.  v.  Bar- 
field,  1  Ga.  App.  203  (1),  58  S.  B.  23a»  <*the 
terms  of  Cnv.  Gode  1896,  <  4116,  requiring  a 
copy  of  the  cause  of  action  sued  on  to  be 
attached  tp  the  summons  in  a  justice's  court, 
do  not  necessitate  a  specific  allegation  of 
negligence,  or  a  detailed  relation  of  the  acts 
from  which  negligence  may  be  inferred,  or 
by  which  it  is  to  be  proved,  or  that  the  plain- 
tiff set  out  a  statement  of  the  facts  which 
constitute  the  alleged  negligence."    The  re- 
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quirement  as  to  summons  and  copy  In  a  Jus- 
tice's court  is  an  exception  to  the  general 
rules  of  pleading,  and  tli^  case  is  not  chan|^ed 
by  reason  of  an  appeal  to  the  superior  court 
As  held  by  this  court  in  S.  R.  R.  Co.  v.  Oliyer 
A  Morrow,  1  Ga.  App.  734,  68  S.  B.  244,  "it 
is  neither  possible,  practicable,  nor  requisite 
to  Indulge  In  the.  niceties  of  pleading  in  a 
Justice's  court"  There  was,  therefore,  no 
error  In  oyerruling  both  the  special  and  gen* 
era!  demurrers.  The  suit  was  predicated 
upon  section  3817  of  the  Civil  Code  of  1895: 
"Every  person  shall  be  liable  for  the  torts 
committed  by  his  wife  or  child  or  servant 
by  his  command,  or  in  the  prosecution  and 
within  the  scope  of  his  business,  whether  the 
same  be  negligent  or  voluntary."  "A  petition 
alleging  negligence  on  the  part  of  an  employ^ 
in  and  about  a  matter  falling  within  the  reg- 
ular discharge  of  his  business,  within  the 
scope  of  his  employe's  business,  and  conse- 
quent injury  to  the  plaintiff,  set  forth  a  cause 
of  action  against  said  employe's  master." 
Thompson  t.  Wright  100  Ga.  466,  34  S.  E. 
560. 

2.  The  plaintiff  in  error  is  estopped  from 
complaint  of  the  grant  of  the  nonsuit  as  to 
Will  Patterson,  because  it  appears  from  the 
record  that  a  nonsuit  was  granted  upon  mo- 
tion of  counsel  for  plaintiff  in  error,  dv. 
Code  1805,  §  5150. 

3.  There  was  no  error  in  overruling  the 
motion  for  a  new  trial,  as  the  evidence  in 
behalf  of  the  plaintiff  fully  authorized  the 
verdict  rendered  in  her  favor-  It  is  true  that 
the  testimony  of  the*  defendant  George  T. 
Patterson  would  have  authorized  a  verdict 
in  his  favor.  He  testified  that  he  told  his 
servant  to  work  at  a  different  place  that  day, 
and  not  to  set  out  fire  until  he  himself  could 
be  present  and  that  he  was  at  home  sick 
that  day.  But  the  plaintiff's  witness  W.  J. 
Sams  testified  that  Carl  Scott  (who  had 
previously  testified  in  the  Justice's  court  and 
since  died)  swore  in  the  Justice's  court  that 
tlie  defendant  directed  him  to  set  fire  to  the 
grass  which  caused  the  burning  of  the  wood 
in  question,  and  the  comparative  credibility 
of  this  testimony  was  a  question  for  the  Jury. 
Upon  the  case,  see  Brown  Store  Co.  v.  Chat- 
tahoochee Co.,  121  Ga.  800,  40  &  B.  830. 

Judgment  affirmed. 


(2  Oa.  App.  71S) 

BADT  ▼.  ATLANTIC  COAST  LINE  R,  00. 

<No.  144.) 
(Court  of  Appeals  of  Georgia.    Oct  20,  1007.) 
E?BBOB,  WBrr  of  —  Cebtified  Question  —  Ap- 

FIBlffANCB. 

The  only  question  insisted  on  in  this  case 
having  been  certified  by  this  court  to  the  Su- 
preme Court,  and  a  decision  having  been  ren- 
dered by  the  latter  court  adversely  to  the  con- 
tention of  the  plaintiff  in  error,  the  Judgment 
is  affirmed. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Sylvester ;  Frank 
Park,  Judge, 


Action  by  S.  A.  Sady  against  the  Atlantic 
Coast  Line  Railroad  Company.  Verdict  for 
plaintiff.  Questions  certified  to  the  Supreme 
Court  were  answered,  58  S.  E.  805.    Affirmed. 

Jos.  H.  Hall,  Warren  Roberts,  and  Polhill 
&  Williamson,  for  plaintiff  in  error.  W.  B. 
Kay,  Bennet  &  Conyers,  T.  R.  Perry,  and  J. 
H.  Tipton,  for  defendant  in  error. 

HILL,  a  J.    Judgment  affirmed. 


(2  Ga.  App.  759) 

KELLT  V.  FUDGE.    (No.  575.) 

(Court  of  Appeals  of  Georgia.    Oct.  31,  lOOT.) 

Pbocess—Amendmjent. 

To  a  suit  filed  in  and  addressed  to  a  city 
court,  with  prayer  for  process  to  that  courL 
there  was  attached  process  tested  in  the  name  ol 
the  judge  of  that  court,  and  requiring  the  de- 
fendant to  be  and  appear  "at  the  next  superior 
court,"  to  be  held  on  the  date  named  by  law 
for  the  next  regular  term  of  the  city  court. 

Heldf  that  the  process  was  not  void,  and  was 
amendable  by  allowing  the  clerk  to  strike  the 
words  *'Buperior  court"  where  they  appeared 
therein,  and  insert  the  words  "city  court'^  m  lieu 
thereol 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Process,   H  224-238.1 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Miller  County; 
0,  a  Bush,  Judge. 

Action  by  John  Kelly  against  Judge  Fudge. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

P.  D.  Rich,  for  plaintiff  in  error.  W.  L 
Geer,  for  defendant  in  error. 

POWELL,  J.  This  was  a  trover  suit, 
brought  by  Kelly  against  Fudge.  The  suit 
was  brought  to  and  filed  in  the  city  court  of 
Miller  county,  to  which  court  process  was 
prayed.  Process  was  annexed  requiring  the 
defendant  "to  be  and  appear  at  the  next  su* 
perior  court  to  be  held  in  and  for  said  coun- 
ty on  the  second  Monday  in  June  next 
♦  ♦  ♦  Witness  the  Hon.  O.  O.  Bush,  judge 
said  court"  At  the  time  required  in  the  pro- 
cess the  defendant  appeared  in  the  city  court, 
and  there  filed  his  written  demurrer  and  mo- 
tion to  dismiss  the  case,  "because  petition  is 
addressed  to  the  city  court,  and  the  process 
is  to  superior  court"  The  Judge  held  that 
said  motion  was  good,  but  before  the  petition 
was  dismissed  the  plaintifT  asked  leave  to 
allow  the  clerk,  who  was  then  present,  to 
amend  the  process  by  Inserting  the  words 
"city  court"  wherever  the  words  "superior 
court"  appeared.  This  amendment  the  court 
refused  to  allow,  and  dismissed  the  suit  "be- 
cause there  is  no  process  attached  to  same." 

1.  The  process  was  not  void.  Civ.  Code 
1805,  §  4004.  The  defendant  had  notice  of 
the  pendency  of  the  suit  He  was  notified 
by  the  summons  to  be  and  appear  at  court 
on  the  second  Monday  in  June.  The  law  in- 
formed him  that  Hon.  C.  C.  Bush  was  Judge 
of  the  city  court  of  Miller  county,  and  not 
of  the  superior  court  of  said  county.    He 
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was  also  thus  notified  that  no  r^rilar  term 
of  tbe  superior  court  convened  in  tliat  coun- 
ty on  the  date*  abore  stated;  also  that  tlie 
city  court  did.  At  the  appointed  time  he  was 
present  to  malLe  his  defense.  See  Richmond 
k  Danville  R.  Go.  v.  Benson  &  Co^  86  Ga. 
208,  12  S.  B.  357,  22  Am.  St  Rep.  446,  in 
which  many  cases  are  cited  in  support  of  the 
proposition  herein  announced. 

2.  As  the  process  Aras  not  void,  tlie  amend- 
ment should  have  been  allowed.  Civ.  Ck>de 
1895,  I  4047;  Richmond  &  Danville  R.  Co.  v. 
Benson  &  Co.,  supra.  This  case  is  distin- 
^sliable  from  that  of  Lowrey  v.  Richmond 
ft  DanvUle  R.  Co,  83  Ga.  504,  10  S.  E.  123, 
for  the  reason  that  in  the  Lowrey  Case  the 
process  not  only  required  the  defendant  to 
appear  at  the  superior  court,  but  bore  test 
in  the  name  of  the  Judge  of  tliat  court.  In 
direct  violation  of  section  4874  of  the  Civil 
Code  of  1895;  while  in  this  case  the  process 
bears  test  in  the  name  of  the  proper  Judge. 

The  defendant,  in  his  brief  in  this  court, 
attempts  to  attadc  the  process  for  a  reason 
additional  to  that  herein  determined.  The 
record,  however,  showing  clearly  that  this 
question  was  not  presented  to  or  passed  on  by 
the  lower  court,  it  Is  not  properly  here  for 
adjudication. 

Judgment  reversed. 


(2  Oa.  App.  780) 

COOPER  V.  STATE.     (No.  682.) 
(Court  of  Appeals  of  Georgia.    Oct.  29,  1907.) 

1.  Cbikinal  Law  —  iNSTBUonoNs  —  AssxTicp- 
TioN  OF  Fact  in  Issue. 

A  plea  of  not  guilty  by  one  accused  of 
crime  is  an  express  contention  on  his  part  an- 
tagonistic to  every  fact  necessary  to  be  proved 
by  the  state  in  order  to  establish  his  guilt ;  and, 
unless  the  accused  admits  one  or  more  of  the 
facts  which  it  devolves  upon  the  state  to  prove, 
such  fact  must  be  established  by  evidence.  To 
assume  that  an  important  fact  in  the  case  on 
trial  has  been  admitted,  and  to  so  instruct  the 
jury,  when  no  such  aomission  has  been  made 
is  reversible  error.  Southern  Express  CJo.  v. 
State,  1  Ga.  App.  700,  58  ».  B.  67. 

[Ed.  Note.~For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §}  720,  721,  1754r-1764.1 

2.  Sams— Pboof  of  Venxte. 

Venue  is  a  jurisdictional  fact,  which  must 
be  established  to  the  satisfaction  of  the  jury 
beyond  a  reasonable  doubt.  If  there  be  uncer- 
tainty in  the  evidence  which  the  jury  cannot 
malce  certain,  an  acquittal  must  result. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  H  1277,  1278.] 

3.  SaICE  —  INBTBUCTIONS  —  ClBCUMSTAlVTIAI. 

Evidence. 

Where  the  intention  of  the  accused  can  only 
be  derived  from  circumstances,  tiie  jury  should 
be  instructed,  substantially  in  the  terms  of  seo- 
tion  984  of  the  Penal  Code  of  1895,  that,  if  the 
circumstances  from  which  a  euilty  intent  could 
be  inferred  are  equally  consistent  with  an  in- 
nocent intention  or  an  intention  different  from 
that  charged  against  the  accused,  he  should  bs 
acquitted. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §S  lSBa-188a] 

(Syllabus  by  the  Court.) 

Error    from    Superior    Court*    Dougherty 
County;  W.  N.  Spence,  Judge. 


Dan  Cooper  was  convicted  of  assault  with 
intent  to  commit  crime,  and  brings  error. 
Reversed. 

B.  J.  Bacon  and  L.  W.  Nelson,  for  plafai>- 
tiff  in  error.  W.  IL  Wooten;  SoL  Gen.,  for 
the  State. 

BUSSBLL,  J.  The  plaintiff  in  error  was 
convicted  of  assanlt  with  intent  to  rape. 
He  excepts  to  tlie  overmling  of  his  motion 
for  a  new  trial.  The  15  grounds  of  tiie 
motion,  so  far  as  are  necessary  to  be  con- 
sidered, can  well  be  grouped  into  three  ex- 
ceptions or  complaints. 

1.  Plaintiff  in  error  excepts  to  the  follow- 
ing instmction  of  the  conrt  contained  in  the 
charge  to  the  jury:  "In  tiUs  case,  gentlemen, 
it  Is  insisted  by  the  state  that,  so  far  as 
the  element  of  force  is  concerned,  the  elemait 
of  consult,  that  the  female  named  In  the  bill 
of  indictment  is  of  such  unsound  mind,  such 
a  mental  condition,  as  to  be  Incapable  of  giv- 
ing consent.  However,  that  issue,  that  ques- 
tion, is  not  an  issue  in  this  ease,  I  believe. 
It  is  not  contended  by  the  defense  tliat  the 
female  was  of  sufficient  mind  to  give  con- 
sent to  have  carnal  knowledge."  We  have 
carefully  examined  the  record,  and  do  not 
find  that  the  defendant  anywhere  or  in  any 
manner  admitted  that  the  female  was  of  un- 
sound mind,  or  of  such  mental  condition  as 
to  1)0  incapable  of  giving  consent,  and  for 
that  reason,  under  the  mandatory  terms  of 
section  4>3d4  of  the  Civil  Code  of  1895,  the 
statement  of  the  Judge  contained  in  this  por- 
tion  of  the  charge  demands  a  reversal  of  the 
Judgment  As  has  heretofore  been  pointed 
out  by  this  court  in  the  case  of  Southern 
Express  Company  v.  State,  1  Ga.  App.  700, 
58  S.  B.  67,  the  filing  of  a  plea  of  not  guilty 
by  the  accused  is  an  explicit  contention  on 
his  part  antagonistic  to  every  fact  necessary 
to  be  proved  by  the  state  to  establish  his 
guilt  Unless  he  admits  unequivocally  one 
or  more  of  the  facts  which  it  devolves  upon 
the  state  to  prove,  such  facts  must  be  proven. 
Especially  would  this  be  true  in  a  case  such 
as  the  present,  where  the  presumption  of 
sanity  must  necessarily  be  rebutted  by  proof 
of  unsoundness  of  mind,  and  where  proof  of 
this  fact  is  a  burden  to  be  borne  by  the 
state. 

We  cannot  agree  with  the  contention  of 
the  plaintiff  in  error  that  the  capacity  or 
incapa^iity  of  the  female  to  give  consent 
is  immaterial,  or  that  there  is  any  difference 
as  to  the  capacity  to  giye  consent  in  as- 
sault with  intent  to  rape  and  rape.  The  in- 
tent to  have  sexual  intercourse  with  a  female 
forcibly  and  against  her  will,  as  defined  in 
the  statute,  is  a  quality  applicable  to  the 
accused,  and  not  to  the  person  assaulted; 
and  the  intent  is  the  same,  whether  the  at- 
tempt be  successful  or  be  defeated.  If 
sexual  intercourse  with  a  female  of  unsound 
mind  be  rape,  the  attempt  to  have  sexual 
intercourse  with  the  same  female  would  be 
assault  with  Intent  to  rape,  provided  the 
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attempt  to  accomplish  the  Intercourse  Includ- 
ed the  Intent  to  do  the  act  forcibly  and 
against  the  will  of  the  female  assaulted.  We 
recognize,  however,  that  there  is  a  distinc- 
tion between  sexual  Intercourse  against  the 
will  of  the  female  and  without  the  consent 
of  tlie  female.  While  It  has  frequently  been 
held  that  ttie  two  are  practically  synony- 
mous, yet,  when  this  rule  Is  applied  to  cases 
where  the  female  Is  of  unsound  mind,  a  dif- 
ference may  be  admitted  to  exist.  In  cases 
where  assault  with  Intent  to  rape  Is  al- 
leged to  have  been  committed,  and  the  female 
assaulted  is  of  unsound  mind,  the  rule  must 
be  that  If  the  female  has  a  clear  and  definite 
understanding  of  the  act  sought  to  be  com- 
mitted, and  is  capable  of  exercising  a  desire 
in  the  premises,  and  under  these  circum- 
stances consents,  the  offense  would  not  be 
complete.  Whether  she  was  or  was  not  cloth- 
ed with  a  full  apprehension  of  the  nature  of 
the  act,  and  consented  thereto,  could  be  de- 
termined by  the  circumstances  of  the  case. 
The  intent,  however,  of  the  male,  and  not 
of  the  female,  would  be  determinative  of 
his  guilt  or  innocence.  If  the  female  be 
of  unsound  mind  on  all  subjects,  necessarily 
any  sexual  intercourse  with  her,  or  any  at- 
tempt directed  to  ttiat  end,  evidenced  by  an 
overt  act,  would  either  be  rape  or  assault 
with  intent  to  rape.  If,  however,  the  female, 
although  of  imsound  mind  as  to  many  mat- 
ters other  than  that  of  sexual  intercourse, 
yet  has  a  full  understanding  of  the  nature 
of  the  act  to  be  committed  and  desires  to 
consent  to  the  act  of  sexual  intercourse,  and 
this  is  apparent  to  the  defendant  (the  desire 
not  being  superinduced  by  her  insanity), 
it  cannot  safely  be  said  that  the  offense 
would  be  more  than  fornication,  adultery, 
or  adultery  and  fornication. 

2.  The  court  charged  the  Jury  that  "if  the 
state  establishes  that  it  was  In  Dougherty 
county,  inside  of  the  Dougherty  county  llne» 
beyond  a  reasonable  doubt,  or  that  it  was  so 
near  the  dividing  line  between  the  county  of 
Baker  and  the  county  of  Dougherty,  as  to 
make  it  impossible  to  determine  definitely 
as  to  whether  it  was  on  one  side  of  the  line 
or  the  other,  then,  under  this  section  of  the 
Ck)de,  the  state  will  have  complied  with  the 
law  if  it  shows  that  state  of  facts."  This 
charge  was  error.  The  venue  is  a  JurLsdic- 
tional  fact,  which  must  be  established  to  the 
satisfaction  of  the  Jury  b^ond  a  reasonable 
doubt..  The  learned  trial  Judge  was  evident- 
ly of  the  opinion  that  sections  28  and  24  of 
the  Penal  Code  of  1895  were  applicable  in 
tliis  case.  Section  23  is  as  follows :  "Wh^- 
tver  a  stream  of  water  is  the  boundary  of  a 
county,  the  Jurisdiction  of  the  county  shall 
extend  to  the  center  of  the  main  channel  of 
such  stream ;  and  if  an  offense  Is  committed 
on  such  stream,  and  the  evidence  on  the 
trial  does  not  definitely  disclose  in  which 
county  It  was  committed,  the  courts  of  ei- 
ther county  may  maintain  Jurisdiction  for 
the  trial  and  punishment  of  the  offender.'* 


And  section  24  provides  that,  where  the  evi- 
dence does  not  definitely  disclose  on  which 
side  of  the  line  of  two  counties,  at  the  place 
where  such  county  line  touches  a  river  form- 
ing a  boundary  between  this  and  any 
other  state,  an  offense  is  committed,  the 
courts  of  either  county  may  maintain  Juris- 
diction. The  instruction  was  wholly  unsuited 
to  the  facts  of  this  case.  There  was  a  con- 
flict in  the  testimony  as  to  which  side  of 
the  line  between  Baker  and  Dougherty  coun- 
ties the  alleged  offense  was  committed.  A 
large  number  of  the  witnesses  swore  that  the 
road,  which  presumably,  from  the  evidence, 
was  constructed  on  the  line  between  these 
two  counties,  curved  or  deflected  around  the 
lime  sink  where  the  offense  is  alleged  to 
have  been  committed.  The  evidence  showed 
that  the  county  line  was  a  straight  line,  and 
this  court  Judicially  knows  that  fact,  and 
the  further  fact  (also  disclosed  by  the  evi- 
dence) that  the  boundary  line  of  Dougherty 
and  Baker  counties  is  not  a  stream  of  water. 
A  large  number  of  the  witnesses  swore  that 
the  lime  sink  was  in  Baker  county,  and  quite 
a  number  that  it  was  in  Dougherty  county. 
The  Jury  would  have  been  authorized  to  have 
believed  from  the  testimony  that  the  transac- 
tion occurred  in  either  county.  But  the  only 
correct  charge  with  reference  to  a  boundary 
line  that  could  have  been  made  would  have 
been  (had  there  been  evidence  from  any  wit- 
ness that  the  offense  was  committed  on  the 
boundary  line)  that.  If  the  Jury  believed  that 
the  offense  was  committed  on  the  boundary 
line,  then  either  county  would  have  Juris- 
diction to  try  the  offender.  This  means  on 
the  line,  and  not  that  the  place  was  so  near 
the  line  as  to  leave  the  matter  in  doubt 

8.  We  think  that  the  complaint  contained 
In  the  thirteenth  ground  of  the  motion  is  well 
taken,  and  that  the  Jury  should  have  been  in- 
structed that  the  intent  must  be  proved  be- 
yond a  reasonable  doubt;  and.  Inasmuch  as 
the  intent  of  the  defendant  could  have  been 
ascertained  only  from  the  circumstances,  we 
think,  further,  that  the  Jury  should  have 
been  instructed  that,  if  these  circumstances 
were  equally  consistent  with  the  defendant's 
Innocence,  he  should  be  acquitted.  While  we 
may  think  that  the  assault,  if  made,  could 
have  been  for  no  other  purpose  than  that 
of  sexual  intercourse,  still  failure  to  call 
the  attention  of  the  Jury  to  section  984  of 
the  Penal  Oode  of  1895  would  have  the  effect 
of  precluding  the  defendant's  defense  that 
he  had  a  different  intention  in  making  the 
assault,  if  the  Jury  believed  he  made  the  as- 
sault 

Judgment  reversed.  • 


(2  Go.  App.  768) 

SUTTON  V.  McCJOY.     (No.  546.) 

(Oonrt  of  Appeals  of  (Georgia.     Oct  81,  1907.) 

Tboveb— When  Lies— Evidence. 

One  who  has  sold  property  to  another  on 
credit  on  open  account  cannot  maintain  trover 
for  the  property,  although  the  latter  may  not 
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have  paid  for  the  property.  Therefore  It  Is 
not  reversible  error  for  the  court  to  exclude 
testimony  which  would  merely  tend  to  corrob- 
orate the  plain  tifTg  statement  in  such  a  case 
that  the  defendant  had  not  i>aid  him  in  full  for 
the   property. 

[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  47,  Trover  and  Conversion,  }}  103-116.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Miller  County; 
0.  C.  Bush,  Judge. 

Action  by  A.  D.  Sutton  against  Heck  Mc- 
Coy. Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

W.  I.  Qeer,  for  plaintiff  in  error.  Bosh 
&  Stapleton,  for  defendant  in  error. 

POWELL,  J.  The  plaintiff,  Sutton,  brought 
trover  against  the  defendant,  McCoy,  for  a 
mule.  The  plaintiff  testified  that  he  had 
never  sold  the  mule  to  the  defendant  The 
defendant  testified  that  he  had.  The  defend- 
ant further  testified  that  he  bad  not  only 
bought  the  mule  on  credit  but  afterwards 
had  paid  for  it,  in  full.  On  this  last  propo- 
sition the  plaintiff  also  took  Issue  with  hinL 
The  defendant  testified  that  he  turned  over 
his  crop  of  nine  bales  of  cotton  to  the  plain- 
tiff in  payment  of  his  indebtedness  for  rent, 
supplies,  and  the  mule,  and  that  the  plain- 
tiff told  him  that  this  was  sufficient  to  pay 
for  all  these  things.  The  plaintiff  responded 
that  be  had  received  only  eight  bales  of  cot- 
ton, and  then  tendered  an  account  for  rent 
and  supplies  which  he  swore  was  true  and 
correct,  and  which.  Instead  of  showing  the 
mule  to  be  paid  for  in  full,  shows  only  a 
credit  of  $31  after  extinguishing  the  amount 
of  rent  and  supplies  claimed  by  him. 

For  certain  irregularities  in  the  form  in 
which  the  account  was  stated  the  court  ex- 
cluded it;  but  his  reasons  are  immaterial, 
in  light  of  what  we  are  holding  in  the  case. 
If  the  defendant  bought  the  mule,  it  would 
be  immaterial  whether  he  had  paid  only  $31 
on  it,  or  had  paid  for  it  in  full;  for  trover 
will  not'  lie  to  enforce  the  payment  of  the 
purchase  money  for  property  sold  on  credit 
on  open  account  Usually  rulings  on  collat- 
eral and  immaterial  matters,  whether  correct 
or  not  afford  no  reason  for  oyemiling  the  ac- 
tion of  the  trial  court  in  refusing  to  grant  a 
new  trial,  when  there  is  ample  evidence  to 
support  the  verdict  and  the  trial  Judge  ap- 
proves it 

Judgment  affirmed. 


(2  Ga.  App.  740) 

FINCHEB,  Marshal,  v.  OOLLUM.    (No.  730.) 

(Court  of  Appeals  of  Ckorgia.    Oct  29.  1907.) 

1.  Municipal  Cobpobations— General  Wkl- 
FABE— Licensing  Dogs. 

Under  a  general  welfare  charter  clause  in 
usual  form,  a  city  council  may  pass  an  ordi- 
nance requiring  owners  of  dogs  to  register  them, 
secure  tagSj  and  pay  fees  therefor,  and  authoriz- 
ing the  killing  of  all  untagged  dogs ;  also  making 
the  owners  of  untagged  dogs  subject  to  punish- 
ment The  fact  that  the  tag  fees  on  female  dogs 
are  higher  than  those  on  male  dogs  does  not 


render  such  an  ordinance  invalid.  Such  ordi- 
nances are  sanitary  and  not  fiscal  in  their  na- 
ture, are  an  exercise  of  the  police  power,  and 
not  of  the  taxing  power. 

[Ed.  Note.— 'For  cases  in  point  see  (3ent  Dig. 
vol.  36,  Municipal  Corporations,  §S  1835-183771 

2.  Saice — Chabteb. 

The  charter  of  the  dty  of  Dalton  approved 
February  24,  1874  (Acts  1874.  p.  181),  and  the 
subsequent  acts  amendatorv  thereof,  represent 
the  entire  charter  powers  of  the  city;  and  provi- 
sions contained  in  prior  charters,  but  omitted 
from  this  act  are  no  longer  in  force. 
(Syllabus  by  ths  Court) 

Error  from  City  Court  of  Dalton;  J.  A. 
Longley,  Judge. 

Application  by  S.  C  Collum  for  a  writ  of 
habeas  corpus  to  J.  a  Fincher,  marshal. 
From  a  Judgment  granting  the  writ,  the  mar- 
shal  brings  error.    Reversed. 

Collum  was  convicted  in  the  police  court  of 
Dalton  for  keeping  a  dog  in  violation  of  the 
*'dog  ordinance*'  of  that  city.  He  took  habeas 
corpus  against  the  marshal  of  the  city,  and 
was  released  on  the  ground  that  the  ordinance 
is  void;  and  the  city  brings  error.  The  ordi- 
nance (omitting  Immaterial  parts)  is  as  fol- 
lows: "It  shall  be  unlawful  to  keep,  main- 
tain, or  allow  kept  on  one's  premises  with- 
in the  city  of  Dalton,  any  dog  not  tagged  as 
hereinafter  set  out  The  clerk  is  hereby  di- 
rected to  prepare  suitable  metal  tags  for  sale 
for  those  desirous  of  keeping  dogs  within  the 
city  of  Dalton.  Tags  to  be  placed  on  male 
dogs  shall  be  sold  at  one  dollar  each  and  tags 
to  be  placed  on  female  dogs  shall  be  sold  at 
five  dollars  each.  •  •  •  Such  tags,  when 
attached  to  the  neck  of  said  animal,  shall 
protect  said  animal  from  being  killed  dur- 
ing the  year  within  which  same  is  sold,  except 
as  hereinafter  provided.  The  police  force  is 
hereby  required  to  kill  all  dogs,  male  or  fe- 
male, found  within  the  limits  of  the  dty  of 
Dalton,  after  the  1st  day  of  June,  1907,  which 
are  not  protected  by  a  proper  tag,  as  herein- 
before set  out,  and  they  are  further  required 
to  kill  all  dangerous,  vicious  and  mad  dogs 
found  within  the  limits  of  said  city,  whether 
they  shall  be  tagged  or  not,  and  nothing  here- 
in contained  shall  be  construed  to  prevent  the 
killing  of  such  vicious,  dangerous  and  mad 
dogs.  The  owner  of  any  dog  found  within 
the  limits  of  Dalton,  after  the  1st  day  of 
June,  1907,  and  not  bearing  the  tag  herein 
provided  for  shall  be  guilty  of  a  violation 
of  this  ordinance;  and  the  word  'owner,'  as 
herein  used,  shall  be  construed  to  mean  any 
person  having  such  dogs  in  charge,  or  allow- 
ing the  same  kept  on  any  premises  owned  or 
occupied  by  him."  Violations  are  to  be  pun- 
ished in  accordance  with  the  penal  ordinance 
of  the  city. 

It  is  alleged  in  the  petition  for  habeas  cor- 
pus that  the  ordinance  is  void  because  it  is  a 
tax  ordinance,  and  by  the  dty  charter  (sec- 
tions 44  and  78)  license  fees  and  taxes  can 
be  enforced  only  by  execution;  also  that  It  Is 
void  "because  it  imposes  a  license  fee  or  tax 
of  $1  on  male  dogs  and  a  license  fee  or  tax 
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of  96  each  on  female  dogs,  and  therefore 
violates  the  constitutional  provision  that  *all 
taxation  shall  be  uniform  on  the  same  class 
of  subjects,' "  especially  in  light  of  section  4 
of  the  Political  Code  of  1895,  whidi  says  that 
'*the  masculine  gender  shall  Include  the  femi- 
nine and  neuter" ;  also  that  it  is  void  because 
of  lack  of  authority  in  the  charter  of  Dalton 
to  regulate  any  dogs,  except  such  as  are 
"straying  at  large  within  the  corporate  lim- 
its," while  the  ordinance  attempts  to  make 
ill^al  the  keeping  of  the  dogs  on  the  citi- 
zen's own  premises.  In  this  connection  the 
ordinance  is  alleged  to  be  *'an  oppressive  and 
tyrannical  usurpation  of  power  and  an  illegal 
invasion  of  the  rights  of  a  citizen  and  resi- 
dent of  said  dty."  It  is  further  alleged  that, 
"if  said  ordinance  is  claimed  to  be  a  police 
regulation  to  promote  the  peace,  health,  or 
good  order  of  the  city,"  it  is  wholly  impotent, 
void,  and  illegal,  as  such  being  Inconsistent 
with  the  laws  of  Georgia,  and,  instead  of  be- 
ing a  police  protection,  is  Just  the  opposite,  its 
effect  being  to  turn  loose  upon  the  streets  of 
said  city,  under  the  protection  of  a  license, 
every  vicious  dog  in  the  city  whose  owner 
buys  a  tag  for  said  dog  and  puts  the  same 
on,  said  tags  having  on  them  "Licensed  Dog,** 
and  is  no  protection  to  the  children  <Mr  women 
or  others  on  the  public  street  against  mad  or 
vicious  dogs,  as  a  muzzle  would  be.  For 
these  reasons  it  is  averred  that  the  restraint 
under  the  conviction  undep  the  ordinance  is 
"wholly  illegal,  void,  senseless,  tarrannlcal, 
oppressive,  and  malicious." 

Julian  McCamy,  for  plaintiff  in  error.  G. 
D.  &  F.  E.  McCntchen,  for  defendant  In  er- 
ror. 

POWELL,  J.  (after  stating  the  facts  as 
above).  If  the  ordinance  were  adjudged  to 
be  a  tax  ordinance,  the  question  arising 
from  the  discrimination  in  the  ainount  Imr 
posed  on  female  dogs  and  that  imposed  up- 
on the  males  might  be  serious,  though  we  are 
inclined  to  think  the  subtle  influence  which 
she  dogs  possess  of  attracting  all  the  he  dogs 
in  the  neighborhood  to  their  immediate  vicin- 
ity at  stated  periods^  thereby  making  them- 
selves attractive  nuisances,  as  it  were,  might 
furnish  a  legitimate  basis -for  putting  bitches 
in  a  special  taxing  class.  Still  Just  here  the 
present  complaining  party  would  be  met  with 
the  obstacle  that  he  owns  a  dog,  and  not  a 
bitch;  and  favored  Classes  are  not  allowed 
to  complain  of  discriminations  in  their  favor. 
Mayor  v.  Simmons,  96  Ga.  480,  23  S.  B.  508 
(3);  Reld  v.  Mayor,  80  Ga.  757-^  6  S.  E. 
602.  However,  the  ordinance  is  not  a  tax 
ordinance,  but  a  police  regulation.  "The 
power  to  regulate  the  keeping  of  dogs  and  to 
enforce  such  regulations  by  fines,  forfeitures, 
and  penalties,  Is  recognized  as  one  within 
the  police  power."  This  power  of  regulation 
may  lawfully  be  exercised  through  a  re- 
Qolrement  that  all  persons  keeping  dogs  on 
their  premises  shall  register  the  same,  pro- 
cure a  badge  for  each  dog,  and  pay  a  fee. 


Griggs  V.  Macon,  103  Ga.  602,  30  S.  B.  561, 
68  Am.  St.  Rep.  134 ;  1  Dillon,  Munic.  Corp. 
(4th  Ed.)  212,  note  2;  Cole  v.  Hall,  103  IlL 
30;  (Commonwealth  v.  Markham,  70  Ky.  486; 
Van  Horn  v.  People,  46  Mich.  183,  9  N.  W. 
246,  41  Am.  Rep.  159;  Carthage  v.  Rhodes, 
101  Mo.  175,  14  S.  W.  181,  9  L.  R.  A.  352; 
Gibson  V.  Harrison,  69  Ark.  385,  63  S.  W.  999, 
54  L.  R.  A.  268;  Sentell  v.  N.  O.  R.  Co.,  166 
U.  8.  698,  17  Sup.  C»:.  693,  41  L.  Ed.  1169. 
That  bitches  are  taxed  more  than  males 
woi^s  no  invalidity.  Hendrie  v.  Kalthoff,  48 
Mich.  306,  12  N.  W.  191.  Such  measures  are 
sanitary,  not  fiscal.  Commonwealth  v.  Mark- 
ham,  supra. 

The  nature  and  h'ablts  of  dogs  make  them 
the  special  subjects  of  the  police  power.  De- 
spite the  fact  that  the  virtues  of  the  dog  have 
commanded  the  favorable  attention  of  Sen- 
ator Vest  and  others,  who  have  paid  him 
many  glowing  tributes,  still  he  has  not  a 
universal  good  name.  There  are  good  dogs 
and  bad  dogs.  Holy  Writ  has  but  few  good 
words  for  dogs.  Note  the  unfavorable  cate- 
gories in  which  they  are  placed :  "For  with- 
out are  dogs,  and  sorcerers,  and  whoremon- 
gers, and  murderers,  and  idolaters,  and  who- 
soever loveth  and  maketh  a  lie."  Rev.  xxii : 
15.  ^'Thou  Shalt  not  bring  the  hire  of  a 
whore  or  the  price  of  a  dog  into  the  house  of 
the  Lord  thy  God  for  any  vow ;  for  even  both 
of  these  are  abominations  unto  the  Lord  thy 
God."  Deut  xxlii :  18.  "Beware  of  dogs,  be- 
ware of  evil  workers,  beware  of  the  conci- 
sion." Phil,  ill:  2.  We  have  no  disposition 
to  take  issue  with  the  tmbroken  current  of 
authority,  which  says  that  dogs  are  under 
the  special  watch  and  ward  of  the  police 
power.  Take  our  canine  citizenship  out  from 
under  the  dominion  of  the  police  power,  and 
every  municipality  which  finds  itself  in  the 
throes  of  a  mad-dog  scare  will  be  exposed 
to  the  chagrin  of  seeing  its  ordinances,  hast- 
ily drawn  to  meet  the  emergency,  resisted 
by  defenses  and  assailed  by  injunctions  pred- 
icated upon  the  thirteenth,  fourteenth  and 
fifteenth  amendments  to  the  federal  Constitu- 
tion. Shall  pointers  and  setters  or  yellow 
curs  be  the  sufficient  cause  for  clash  between 
state  authorities  and  federal  courts?  Shall 
a  day  come  when  a  "grandfather  clause"  will 
be  the  necessary  adjunct  to  every  town  dog 
law?  In  the  light  of  such  possibilities  pub- 
lic policy  forbids  the  courts  to  interfere,  or 
to  do  anything  which  will  tend  to  diminish 
the  hold  of  the  police  power  upon  the  sub- 
ject, although  to  leave  the  subject  as  it  is  may 
occasionally  result  in  the  "senseless,  tyran- 
nical, oppressive,  and  malicious"  restraint 
of  some  good  citizen. 

However,  it  is  not  every  city  government 
that  possesses,  untranmielled  by  limitations, 
this  subtle  something  which  we  call  the  po- 
lice power.  Let  us  examine  the  charter  of 
Dalton,  to  see  how  far  this  city  is  authorized 
to  go  on  this  dog  question.  Under  an  un- 
limited "general  welfare  clause"  the  ordi- 
nance would  be  valid.     Crum  v.  Bray»  121 
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Ga.  709,  49  S.  E.  686.  Has  Dalton  such 
power?  We  will  review  briefly  its  charters. 
On  December  29,  1847  (Acts  1847,  p.  47),  an 
act  was  passed  converting  the  village  of  Gross 
Plains  into  the  city  of  Dalton.  By  section  16 
(page  49)  of  that  act  "the  mayor  and  council 
shall  have  jpower  to  pass  such  ordinances  as 
they  may  deem  advisable  for  the  management 
of  all  hogs,  dogs,  horses,  mules,  and  other 
stock,  straying  at  large  within  the  corporate 
limits."  On  January  18,  1852,  an  act  was 
passed  repealing  the  act  of  December  15, 1847. 
On  December  28,  183^  (Acts  1853-54,  p.  235), 
another  act  was  passed  to  incorporate  the 
city  of  Dalton  in  lieu  of  the  town  of  Dalton. 
In  section  24  (page  241)  o'f  this  last-mentioned 
act  it  was  recited  that  the  act  of  January  15, 
1852,  repealing  the  act  of  December  29,  1847, 
incorporating  the  city  of  Dalton,  had  not 
been  acted  under;  and  the  actions  of  the 
mayor  and  city  council  during  the  years  1852 
and  1853  were  ratified  and  declared  legal  and 
valid.  In  this  charter  no  reference  is  es- 
pecially made  to  the  regulation  of  dbgs  and 
stock,  but  an  unlimited  "general  welfare*' 
clause  appears.  On  February  24,  1874,  there 
was  passed  (to  quote  the  title)  "An  act  to 
consolidate,  amend  and  codify  the  various 
acts  incorporating  the  city  of  Dalton  in  the 
county  of  Whitfield  and  the  various  acts 
amendatory  thereof  and  to  define  the  duty  of 
the  mayor  and  council  and  other  officers  of 
said  city."  Acts  1874,  p.  181.  This  act  does 
not  deal  specifically  with  the  question  of 
dogs  or  stock,  but  contains  a  "general  wel- 
fare" clause  in  usual  form.  Under  this  char- 
ter the  Supreme  Ck>urt,  in  the  case  of  King 
V,  Ford,  70  Ga.  628,  upheld  an  ordinance  by 
which  the  city  marshal  of  Dalton  Justified 
his  conduct  in  suppressing  the  pranks  of  a 
"sportive  filly,"  which,  as  appears  from  the 
record  in  this  case,  gave  considerable  an- 
noyance, by  her  divers  sundry  pranks  and 
gambols,  to  the  quiet-loving  citizenship  of  that 
most  excellent  city.  It  may  be  Interesting  to 
note  that  the  fathers  of  the  young  gentlemen, 
who  have  so  fervently  and  ably  argued  the 
present  case  in  this  court  for  the  respective 
sides  of  the  issue,  were  in  that  case  like- 
wise opposed  one  to  the  other.  "As  the 
mantle  of  the  elder  Pitt  fell  ui)on  the  young- 
er Pitt,"  etc. 

But  to  proceed  with  the  decision  of  the 
case:  If  the  sixteenth  section  of  the  act  of 
1847  is  to  foe  considered  as  still  In  force,  as 
is  contended  by  defendant  In  errbr,  the  ex- 
press authority  to  regulate  dogs  and  stock 
"running  at  large"  might,  under  the  principle 
of  "expressio  unius,  exclusio  alterlus,"  be 
considered  a  restriction  upon  the  right  to  reg- 
ulate dogs  kept  upon  the  premises  of  the 
owner.  See  Waycross  v.  Walker,  116  Ga. 
221,  42  S.  E,  375.  We  think,  however,  that 
this  section  is  no  longer  a  part  of  the  char- 
ter of  Dalton.  The  repeal  hig  act  of  1852,  as 
well  as  the  omission  of  the  provisions  of  this 
section  from  the  new  charters  of  1854  and 
1874,  seem  to  have  eliminated  it,  and  to  have 


left  the  general  welfare  clause  uatrammeled 
by  its  provisions.  Indeed,  we  think  that  the 
act  of  1874  and  the  subsequent  acts  amenda- 
tory thereof  constitute  the  only  existing  chai«- 
ter  powers  of  the  city  of  Dalton.  The  lan- 
guage in  which  the  title  to  the  act  of  1874 
is  couched  indicates  a  clear  Intention  to  cover 
the  entire  subject-matter  and  to  repeal  such 
portions  of  former  charters  as  were  not 
therein  included.  McVicker  v.  Omkle,  96  Ga. 
594,  24  S.  E.  23;  Oentral  Railroad  v.  State, 
104  Ga.  831,  81  S.  E.  531,  42  L.  R.  A.  51& 
"The  gCTeral  rule,  that  when  a  statute  not 
merely  cumulative  of  the  common  law  or  of 
previous  statutes,  and  not  made  to  cure  the 
deficiencies  thereof,  Is  designed  to  create  a 
new  and  independent  system,  and  to  dispose 
of  the  whole  subject  of  legislation,  it  is  tbe 
only  law  on  that  subject,  and  without  an  ex- 
press repealing  clause  displaces  the  old  stat- 
utes, has  been  almost  universally  applied  to 
Oodes  and  revisions."  26  Amer.  &  Bng. 
Encya  of  Law  (2d  Ed.)  738. 

We  conclude,  therefore,  that  the  dtjr  coun- 
cil of  Dalton  had  the  charter  power  to  pass 
the  ordinance;  that  it  is  a  reasonable  exer- 
cise of  the  police  power;  that,  being  an  ex- 
ercise of  the  police  power,  and  not  a  revenue 
or  tax  ordinance,  provisions  which  relate  to 
taxes  and  ordinary  license  fees  are  not  ap- 
plicable ;  in  fine,  that  there  is  no  reason  for 
declaring  the  ordinance  void.  If,  in  the  dis- 
cussion, we  have  been  led  away  from  wonted 
Judicial  serenity  and  seriousness,  our  apolo- 
gy is  that  the  strenuousness  with  which  the 
collection  of  this  fine  of  $1  and  costs  has 
been  resisted  and  with  which  the  resistance 
has  been  resisted,  the  vehemence  of  language 
in  the  pleadings,  the  volume  of  matter  in  the 
briefs,  the  earnestness  with  which  all  these 
questions  have  been  presented — and  we  must 
confess  that  the  young  men  have  argued  the 
matter  with  consummate  skill  and  ability — 
when  brought  into  contrast  with  the  actual 
subject-matter  of  the  controversy,  presents  a 
phase  of  humor  that  has  tempted  us  aside. 

Judgment  reversed. 


(2  Ofu  App.  my 
CJOLB  V.  STATE.    (No.  706.) 
(Gonrt  of  Appeals  of  Ckorgla.    Oct  29,  1907.) 

Assault— Justification— EviDKiTCE. 

In  a  prosecution  for  assault  and  battery, 
it  ii  not  competent  for  the  defendant  to  show 
as  Justification  tbat  prior  to  the  assault,  and 
not  contemporaneous  therewith,  the  prosecutor 
or  person  assaulted  had  committed  an  injury  up- 
on the  peison,  family,  or  property  of  the  defend- 
ant. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  4.  Assault  and  Battery,  §  94.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Ben  Hill  Coun- 
ty;  U.  V.  Whipple,  Judge. 

Edna  Cole  was  convicted  of  an  assault,  and 
brings  error.    Affirmed,  with  directions. 

Mrs.  Ck)Ie  was  tried  and  convicted  of  the 
offense  of  battery  in  the  city  court  of  Fits- 
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gerald.  She  presented  a  petition  for  certio- 
rari to  tbe  Judge  of  the  superior  court,  who 
refused  sanction;  and  she  brings  error.  The 
testimony  was  that  Mrs.  Cole  came  up  to  th« 
prosecutor,  J.  F.  Greek,  In  the  cotton  factory 
at  Fitzgerald,  said  to  him,  "You  have  got  to 
quit  whipping  my  boy,'*  thrust  her  hand  up 
toward  his  face,  and,  according  to  the  state- 
ment of  the  prosecutor,  actually  touched  his 
face,  though  It  did  not  hurt  him.  Seyeral 
witnesses  testified  that  she  did  not  touch  him, 
and  merely  pointed  her  hand  up  toward  his 
face ;  but  the  verdict  of  thci  Jury  necessarily 
concluded  the  Issife  In  favor  of  the  theory 
that  there  was  a  slight  touching.  The  de- 
f aidant's  statement  was  as  follows:  *'Joe 
Greek  had  been  whipping  my  boy.  He  Is 
all  the  time  picking  at  him,  and  on  one  occa- 
sion made  him  drunk.  He  had  Just  been 
beating  him,  and  made  him  cry,  and  as  wocm 
as  I  saw  him  I  walked  up  to  where  he  was 
talking  and  told  him  he  must  not  whip  my 
boy  again,  and  shook  my  hand  In  his  face.  I 
did  not  hit  him  at  all."  The  defendant  also 
attempted  to  prove  by  witnesses  that  the 
prosecutor  had  slapped  and  hit  her  son,  a 
small  child.  Just  before  the  rencounter  oc> 
curred;  that,  while  the  assault  on  the  child 
did  not  occur  In  her  Inunedlate  presence,  the 
boy  ran  away  crying  to  her;  and  that  she 
quickly  came  and  assaulted  the  prosecutor  In 
the  manner  specified  above.  The  court  re- 
pelled the  evidence,  and  error  Is  assigned  to 
this  ruling.  The  two  following  requests  to 
charge,  which  were  refused  by  the  court, 
thereby  furnishing  the  basis  of  another  as- 
slghment  of  error,  present  the  theory  of  the 
law  asserted  by  counsel  for  plaintiff  In  er- 
ror, to  wit :  "A  parent  may  not  only  commit 
a  reasonable  battery  to  protect  his  or  her 
child,  but  any  treatment  of  the  child  by  an- 
other which,  if  meted  out  to  the  parent, 
would  Justlt7  the  parent  to  commit  a  battery, 
would.  If  meted  out  to  the  child,  Justify  the 
parent  in  committing  the  same  kind  of  bat- 
tery upon  the  one  from  whom  the  treatment 
flows,"  and  *'It  Is  not  the  law  that  a  parent 
may  conunU  a  battery  only  In  defense  of  a 
child.  He  or  she  may  be  provoked  by  a  bat> 
tery  on  his  or  her  child ;  and.  If  the  Jury  be- 
lieve the  battery  committed  by  him  or  her 
In  consequence  of  the  provocation  is  reacfon- 
able  and  Justified,  he  or  she  may  be  acquitted 
by  the  Jury ;  and  it  is  for  the  Jury  to  decide 
whether  he  or  she  Is  Justified."  A  chain- 
gang  sentence  of  four  months,  with  alterna- 
tive of  $40  fine,  was  Imposed. 

O.  H.  Elklns,  for  plaintiff  in  error.  B.  D. 
Graham,  Sol.  Gen.,  for  the  State. 

POWELL,  J.  (after  stating  the  facts  as 
above).  Judges  have  to  declare  the  law  as 
they  find  it  to  be,  and  not  as  they  personally 
wish  It  to  be.  Every  man  who  Is  acquainted 
with  the  God-given  instincts  of  motherhood, 
which  impel  every  true  mother  'to  fly,  not 
onfy  to  the  protection  of  her  child,  but  also  I 


to  vindicate  wrongs  done  It,  realises  what  a 
strong  excuse  this  natural  Impulse  furnishes 
for  her  conduct  under  circumstances  such  as 
this  case  discloses,  and  also  respects  her  the 
more  because  she  so  loves  and  so  acts.  We 
would.  If  In  duty  we  could,  strain  the  tethers 
of  the  law,  which  binds  us,  in  order  that  we 
might  give  this  mother  a  new  trial.  But 
what  Is  the  law?  A  mother  may  Justify  the 
commission  of  an  assault  and  battery  by 
proof  of  any  act  done  to  her  child,  which  if 
done  to  herself  personally  would  furnish 
like  Justification.  This  is  elemental  and  un- 
disputed. However,  it  may  be  asserted, 
equally  irrefragably,  that  in  misdemeanors, 
based  on  assaults  or  batteries,  no  provocation 
which  does  not  occur  in  the  defendant's  pres- 
ence, or  at  the  Immediate  time  of  the  difficul- 
ty, can  be  pleaded  by  the  defendant  in  Justifi- 
cation. To  quote  from  Bishop's  New  Crim- 
inal Law  (8th  Ed.)  vol  2,  S  41 :  *Tbe  person 
beset  is  permitted  to  act  only  In  self-defense. 
He  cannot  take  the  law  Into  his  own  hands 
to  inflict  punishment  for  the  injury.  There- 
fore, if  he  strikes  when  all  danger  Is  past, 
he  is  guilty."  Wharton's  Criminal  Law  (8th 
Ed.)  S  — ,  on  the  same  subject,  says:  *'He 
can  defend,  but  not  punish." 

The  broadest  statement  of  the  rule  in  be- 
half of  the  defendant,  so  far  as  has  come 
within  our  obpervation  Is  glv^i  In  Black- 
stone's  Commentaries  (book  3,  p.  8),  where. 
In  discussing  the  different  methods  by  which 
private  wrongs  may  be  redressed,  the  vener- 
able writer  says:  "Of  the  first  sort,  or  that 
which  arises  from  the  sole  act  of  the  injured 
party,  is  the  defense  of  one's  self,  or  the 
mutual  and  reciprocal  defense^  of  such  as 
stand  In  the  relations  of  husband  and  wife, 
parent  and  child,  master  and  servant  In 
these  cases,  if  the  party  himself,  or  any  of 
these  his  relations,  be  forcibly  attacked  in  his 
person  or  property,  It  is  lawful  for  him  to 
repel  force  by  force;  and  the  breach  of  the 
peaoe^  which  happens,  is  chargeable  upon 
him  only  who  began  the  affray.  For  the 
law,  In  this  case,  respects  the  passions  of  the 
human  mind,  and  (when  external  violence  Is 
offered  to  a  man  himself,  or  those  to  whom 
he  bears  a  near  connection)  makes  it  lawful 
in  him  to  do  himself  that  immediate  Justice 
to  which  he  is  prompted  by  nature,  and 
which  no  prudential  motives  are  strong 
enough  to  restrain.  It  considers  that  the  fu- 
ture process  of  law  is  by  no  means  an  ade< 
quate  remedy  for  injuries  accompanied  with 
force,  since  it  Is  impossible  to  say  to  what 
wanton  lengths  of  rapine  or  cruelty  outrages 
of  this  sort  might  be  carried,  unless  it  were 
permitted  a  man  to  Immediately  oppose  one 
violence  with  another.  Self-defense,  there- 
fore, as  It  is  Justiy  called  the  primary  law 
of  nature,  so  it  is  noly  neither  can  It  be. in 
fact,  taken  away  by  the  law  of  society.  In 
the  English  law  particularly  it  is  held  an 
excuse  for  breaches  of  the  peace,  nay  even  for 
homicide  Itself ;  but  care  must  be  taken  that 
the  resistance  does  not  exceed  the  bounds  of 
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mere  defense  and  prevention,  for  then  the 
defender  would  hhnBelf  become  an  aggressor." 

An  exception  from  the  common  law  and 
general  mle  Is  found  In  our  statute  allowing 
provocation  by  opprobrious  words  as  a  de- 
fense in  such  prosecutions.  Even  under 
this  statute  the  opprobrious  words  must  have 
been  used  in  the  presence  of  the  defendant, 
at  the  time  of  the  assault,  and  not  previously. 
Berry  ▼.  State,  106  Oa.  683,  31  S.  E.  682. 
Eyidence  of  Insulting  words  used  by  the  pros- 
ecutor to  the  daughter  of  the  accused,  while 
he  was  absent,  is  not  admissible  on  a  trial 
of  one  charged  with  assault  and  battery. 
Walker  ▼.  State,  117  Ga.  323,  43  S.  B.  737. 
Hard  law,  but  law.  The  law  will  Justify  an 
assault  for  less  necessity  than  it  would  a 
homicide.  One  may  strike  another  who  has 
Just  hit  him,  not  merely  to  prevent  another 
immediate  blow,  but  to  prevent  future  similar 
outrages.  This  much  we  deduce  from  the 
statement  of  Blackstone  above.  This  much 
the  law  allows  to  the  individual  by  way  of 
redressing  his  own  wrong  and  preventing  fu- 
ture wrong;  but  after  the  initial  attack  is 
ended,  and  the  immediate  affray  Is  over,  the 
law  withdraws  Its  permission  for  a  further 
breach  of  the  peace,  and  compels  the  injured 
party  to  resort  to  the  courts  for  his  redress. 

It  is  argued  to  us  that  in  this  case,  if  the 
accused  had  killed  the  prosecutor,  the  law 
would  have  given  such  eifect  to  the  previous 
wrongful  conduct  of  the  latter  and  the  pas- 
sion aroused  thereby  that  the  homicide  might 
be  reduced  from  murder  to  manslaughter; 
and  this  we  concede  to  be  true.  It  is  fur^ 
ther  insisted  that  a  provocation  to  which  the 
law  gives  such  effect  as  to  make  It  mitiga- 
tion for  a  homicide  ought  to  have  at  least 
enough  efficacy  to  Justify  a  mild  battery. 
The  distinction  is  this:  Murder  is  an  unlaw- 
ful killing  with  malice.  Manslaughter  is 
an  unlawful  killing  in  anger  without  malice. 
Proof  of  prior  provocation  may  exclude  the 
idea  of  malice  in  the  homicide,  but  does  not 
exclude  the  idea  of  unlawfulness.  It  merely 
substitutes  the  element  of  anger  without 
malice  for  the  element  of  malice,  thus  dis- 
tinguishing the  offenses.  Battery  Is  the 
unlawful  beating  of  another,  whether  it  be 
done  with  malice  or  without  malice,  but  in 
anger.  Provocation,  which  merely  substi- 
tutes into  the  offense  the  element  of  anger 
for  that  of  malice,  does  not  alter  the  nature 
of  the  crime.  The  element  of  unlawfulness, 
which  in  battery  is  the  only  necessary  ele- 
ment, remains. 

This  court  has  no  Jurisdiction  to  review  a 
sentence  imposed  in  a  criminal  case,  on  the 
ground  that  it  is  excessive,  if  it  be  within 
the  limits  set  by  the  statute.  The  lower 
court  is  in  so  much  better  position  to  exer- 
cise a  sound  discretion  in  these  matters  that 
we  feel  a  delicacy  in  making  any  expres- 
sion that  would  seem  to  show  any  dissatis- 
faction with  the  action  of  the  trial  court  in 
this  respect  However,  in  this  case.  If  this 
record  states  the  whole  truth,  the  sentence 


is  so  disproportionate  to  the  offense  proved 
that  we  feel  Justified  in  breaking  our  wonted 
silence  hi  such  matters.  Indeed,  the  defend- 
ant's transgression  is  so  slight,  and  her  al- 
leged provocation  so  great,  that  to  our  minds 
as  men  a  fine  of  $1  would  be  ample,  if  not 
excessive.  We  are  not  mentioning  this  fact, 
however,  for  the  mere  purpose  of  criticism 
or  comment,  but  as  a  basis  for  the  direction 
we  have  decided  to  give  in  connection  with 
our  Judgment  of  affirmance  in  the  case.  We 
strongly  suspect  that  the  Judge  of  the  su- 
perior court,  to  whom  the  petition  for  cer- 
tiorari 'was  presented,  overlooked  the  fact 
that.  In  criminal  certiorari  from  the  city 
court  of  Fitzgerald,  the  law  of  certiorari  from 
county  courts  applies,  and  that  in  such  cases 
the  Judge  of  the  superior  court  has  the  pow- 
er to  review  the  sentence  and  "to  pass  such 
Judgment  or  sentence  as,  in  review  of  the 
whole  case,-  is  consistent  with  Justice  and 
law.**  Pen.  Oode  1895,  9  767.  In  passing 
upon  this  question  he  exercises  an  original 
discretion. 

We  therefore  affirm  the  Judgment,  with 
the  direction  that,  within  30  days  after  the 
remittitur  from  this  court  is  filed  in  the  court 
below,  the  Judge  of  the  superior  court  may 
in  his  discretion  sanction  the  petition  for 
certiorari  and  cause  answer  to  be  made,  as 
prescribed  in  section  766  of  the  Penal  Ck>de, 
to  the  end  that  he  may  pass  upon  the  Just- 
ness of  the  sentence  and  change  it  if  he  sees 
fit  to  do  so.  Of  course,  if  he  is  satisfied  with 
the  sentence  as  it  is,  even  upon  the  ex  parte 
statement  of  the  matter  contained  in  the  pe- 
tition for  certiorari,  he  should  decline  to  .ex- 
ercise the  discretion  which  this  direction 
confers  upon  him.  .He  Is  in  so  much  better 
position  to  do  full  Justice  to  the  interests  of 
society,  as  well  as  of  the  accused.  In  this 
matter,  that  we  would  not  have  anything 
herein  expressed  so  construed  as  to  operate 
in  any  wise  to  the  constraint  of  a  full  and 
free  exercise  of  his  untrammeled  discretion. 

Judgment  affirmed,  with  direction. 


(9  Ga.  App.  739) 
HALL  V.  STATE.    (No.  708.) 
(Ck>nrt  of  Appeali  of  Georgia.    Oct.  29,  1907.) 

1.  Chattel  Mobtgaoes— Gbop  to  be  Gbown. 

A  valid  mortgage  cannot  be  made  of  a  crop 
which  has  no  actual  or  potential  existence  at 
the  date  of  the  mortgage.  Therefore,  where  a 
mortgage  was  given  on  a  crop  planted  at  the 
date  of  the  mortgage,  but  which  crop  was  sub- 
sequently destroyed  by  natural  causes,  and  a 
new  crop  planted,  the  lien  of  said  mortgage  did 
not  attach  to  any  portion  of  the  new  crop. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Chattel  Mortgages,  §§  59,  60.] 

2.  Same—Sale  of  Mobtoaoed  Cbop— Prose- 
cution. 

A  conviction  under  section  671  of  the  Penal 
Code  of  1895  could  not  be  predicated  on  the  sale 
of  any  part  of  the  crop  planted  subsequent  to 
the  date  of  the  mortgage;  but  such  conviction, 
to  be  lawful,  must  be  based  on  the  fraudulent 
sale  of  the  crop  planted  before  the  date  of  the 
mortgage.  . 

[E3d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  9,  Chattel  Mortgages,  M  59,  60,  491.] 
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8.   SaXB— iHSTBUCnONS. 

Written  requests  embodying  the  foregoing 
prindplefl  of  law   shonid  have  been  given  in 
charge,  and  the  ref nsal  to  give  them  waa  error. 
(Syllabmi  by  the  Ck>urt.) 

Error  from  Superior  Ck)iirt,  Terrell  Coun- 
ty; W.  C.  Worrlll,  Judge. 

J.  H.  Hall  was  convicted  of  selling  mort- 
gaged property,  and  brings  error.    Reversed. 

Raines  &  Gurr  and  H.  A.  Wilkinson,  for 
plaintiff  in  error.  J.  A.  Laing,  Sol.  Gen.,  R. 
R.  Arnold,  and  J.  B.  Ridley,  for  the  State. 

HIIiL^  G.  J.  The  indictment  in  this  case 
Is  for  a  violation  of  section  671  of  the  Penal 
Ck)de  of  1806.  The  evidence  for  the  state 
showed  that  the  defendant  executed  a  mort- 
gage to  the  prosecutor  covering  his  crop  for 
1906 ;  that  said  mortgage  was  dated  April  16, 
1906;  that  the  defendant,  without  the  con- 
sent of  the  prosecutor,  sold  his  crop  when 
gathered,  and  appropriated  the  proceeds  to 
the  payment  of  other  indebtedness,  leaving 
the  mortgage  unpaid,  and  thereby  the  mort- 
gagee had  sustained  loss.  The  defendant  con- 
tended that  the  crop  covered  by  said  mort- 
gage was  first  planted  in  March,  1906;  but, 
while  said  crop  was  growing,  it  was  nearly 
all  destroyed  by  a  hailstorm  which  occurred 
May  1,  1906.  Subsequently  to  this  storm  and 
the  destruction  of  the  crop,  a  new  crop  was 
planted,  and  harvested  and  sold  by  the  de- 
fendant The  evidence  does  not  clearly  show 
how  much  of  the  old  crop  which  was  covered 
by  the  mortgage  escaped  destruction  and  came 
to  maturity,  and  was  gathered  and  sold  by 
the  defendant ;  but  there  was  evidence  which 
tended  to  prove  the  contention  of  the  defend- 
ant that  the  amount  realized  from  the  old 
crop  was  not  sufficient  to  pay  liens  prior  in 
dignity  to  the  mortgage.  The  jury  solved  the 
facts  against  the  defendant,  and  we  are  asked 
to  grant  a  new  trial  on  the  general  grounds 
and  because  the  court  erred  in  refusing  to 
give  in  charge  the  following  written  requests: 
"(1)  The  mortgage  given  to  J.  W.  F.  Lowry 
to  secure  his  debt  due  him  by  J.  H.  Hall  is 
not  a  good  and  valid  mortgage,  unless  the 
crops  were  planted  at  the  time  said  mortgage 
-was  made  and  executed.  (2)  You  would  not 
be  authorized  to  convict  the  defendant,  unless 
the  mortgage  given  by  him  to  J.  W.  F.  Lowry 
was  a  valid  mortgage.  (3)  The  burden  is  on 
the  state  to  show  that  the  mortgage  is  valid." 

Under  the  evidence  in  the  case,  the  fore- 
going requests  were  pertinent  and  legal,  and 
should  have  been  given  by  the  court.  It  is 
well  settled  that  there  can  be  no  valid  sale 
or  mortgage  of  a  crop  until  it  is  planted. 
The  crop  must  have  an  actual  or  potential 
existence  at  the  date  of  the  mortgage.  Redd 
&  CkK  T.  Burrus,  68  Ga.  575;  Crlne  v.  Tifts, 
65  Ga.  644;  Forsythe  Mfg.  Co.  v.  Castlen,  112 
Oa..201,  37  S.  E.  485,  81  Am.  St.  Rep.  28. 
If  the  crop  which  was  planted  before  the 
mortgage  was  executed  was  in  fact  largely 
destroyed  by  the  hailstorm  which  took  place, 
tben  the  mortgage  lien  only  remained  as  to 


the  portion  of  that  crop  which  had  escaped 
destruction.  Its  lien  did  not  attach  to  the 
crop  that  was  planted  subsequent  to  its 
date;  and,  if  this  part  of  the  crop  was  not 
sufficient  to  pay  those  liens  which  were 
prior  in  dignity  to  the  mortgage  lien,  then  the 
defendant  could  not  be  legally  convicted  un- 
der section  671  of  the  Penal  Code  of  1895. 
Certainly  the  crop  planted  subsequent  to  the 
date  of  the  mortgage  was  not  subject  to  it, 
and  the  mortgagor  could  not  have  incurred 
any  criminal  liability  to  the  mortgagee  for 
its  sale.  There  being  some  evidence  in  the 
record  which  would  have  sustained  the  fore- 
going contentions  of  the  defendant,  he  was 
entitled  to  have  the  law  embodied  in  his  re- 
quest, applicable  thereto,  submitted  to  the 
Jury  by  the  court,  and  the  refusal  to  do  so 
was  error. 

Judgment   reversed. 

(78  8.  C.  398) 
MORRISON   V.    MUTUAL   BBNBV.   ASS'N 
OF  CHESTERFIELD  COUNTY. 

(Supreme  Court  of  South  Carolhia.     Oct  23, 
1907.) 

1.  INSUBANCB— Mutual  BBNKnr  Insusanci 

— FOBFKITU&E. 

The  b^-lawB  of  a  mutual  benefit  associa- 
tion requirmg  the  payment  of  dues  provide  that, 
if  a  member  has  not  belonged  to  the  associa- 
tion for  12  months,  he  is  only  required  to  pay 
pro  rata,  and  that  any  m^nber  failing  to  pay 
the  annual  dues  within  the  given  time  shall  be 
droj>ped  from  membership.  Held,  that  the  pro- 
vision for  forfeiture  applies  as  well  to  members 
joining  durin|[  the  year  as  to  those  belonging 
at  the  beginning  of  the  year. 

2.  Tbial— Instructions— Necessity  foe  Rb- 
QUESTs— Rules  of  Coubt. 

While  Const.  1895  requires  Judges  in  chaz^ 
ging  juries  "to  declare  the  law,^'  they  are  not 
bound  to  charge  in  the  absence  of  a  request 
submitted  in  accordance  with  a  rule  of  court 
requiring  requests  to  be  submitted  before  argu- 
ment, and  providing  that  such  additional  re- 
quests as  may  be  suggested  by  the  argument 
may  be  submitted  at  the  conclusion  thereof. 

rE#d.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46»  Trial,  9  ©42.] 

8.  INSUEANCB— Mutual  Benefit  Insueangb 
— Fo  bfeiturb  —  Wai  VEB  —  Question  fob 
Jury. 

Whether  a  mutual  benefit  association 
waived  its  right  to  forfeit  a  poli<7  for  non- 
payment of  dues  held,  under  the  evidence,  to  be 
a  question  for  the  jury. 

r£3d.  Note.~-For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  {  2009.] 

4  Same— CoNTBOL  and  Regulation. 

Mutual   benefit   associations  are  generally 

Sverned  by  the  same  rules  of  law  as  old-line 
surance  companies. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Chesterfield  County;  J.  C.  Klugh,  Judge. 

Action  by  C.  F.  Morrison  against  the  Mu- 
tual Benevolent  Association  of  Chesterfield 
County.  From  a  judgment  for  defendant, 
plaintifT  appeals.     Reversed  and  remanded. 

Stevenson  &  Matheson,  for  appellant  W. 
P.  Pollock,  for  respondent 

JONES,  J.  Plaintiff  brought  this  action 
to  recover  $1,000  on  a  policy  of  life  Insure 
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ance  Issued  by  defendant  October  16»  19Q4,  on 
the  life  of  plaintiff's  wife,  Elizzie  E.  Morri- 
son, who  died  July  22, 1906.  The  defense  set 
up  was  that  the  policy  was  forfeited  for  fail- 
ure  on  the  part  of  plaintiff  to  pay  a  note 
for  entrance  fee  for  himself  and  wife,  and 
because,  the  annual  dues  for  the  period  from 
October  15,  1904,  to  December  1,  1904,  be- 
ing one-eighth  of  $1.25,  had  not  been  paid 
on  December  1,  1904,  which  defeated  the 
policy.  From  judgment  for  defendant,  plain- 
tiff appeals. 

The  first  exception  alleges  error,  in  the 
charge  to  the  jury  that  section  12  of  by-laws 
of  the  association  which  formed  a  part  of 
the  i>olicy  entailed  a  forfeiture  of  member- 
ship, if  the  dues  of  about  15  cents  were  not 
paid  by  December  1,  1904.  The  section  in 
question  is  as  follows:  "The  annual  dues 
of  $1.26  shall  be  due  and  payable  to  the  sec- 
retary and  treasurer  of  the  home  office  on  or 
before  the  first  day  of  December  of  each 
year.  If  a  member  has  not  belonged  to  the 
association  for  twelve  months,  he  is  only 
required  to  pay  pro  rata.  Any  member  fail- 
ing to  pay  the  annual  dues  of  $1.25  within 
the  given  time  shall  be  dropped  from  the 
association."  The  court,  in  construing  this 
section,  instructed  the  jury:  "Now,  the  ques- 
tion is:  What  is  the  proper  construction  of 
that  section  of  the  by-laws  where  a  member 
has  been  in  the  association  for  less  than  a 
year  from  the  time  the  annual  dues  fall 
due,  and  therefore  is  only  chargeable  for  a 
pro  rata  of  the  $1.25  In  proportion  to  the 
length  of  time  he  has  been  in  the  associa- 
tion? I  charge  you  that  by  the  terms  of  the 
contract  it  is  as  much  the  duty  of  the  mem- 
ber to  pay  the  pro  rata  which  is  due  as  it  is 
the  duty  of  another  member  to  pay  the  full 
amount  of  $1.25 ;  and  the  same  consequences 
must  fall  upon  the  failure  to  pay  one  as 
upon  the  failure  to  pay  the  other.  The  men- 
tion of  the  annual  dues  of  $1.25  is  not  intend- 
ed, and  cannot  be  construed,  to  mean  that  it 
must  be  a  failure  to  pay  $1.25  annual  dues 
to  work  a  forfeiture  of  the  policy;  but  the 
failure  to  pay  the  annual  dues,  whatever  it 
may  be,  is  wh&t  works  the  forfeiture.  I 
charge  you  if  you  find  from  the  evidence 
that  the  assured  failed  to  pay  the  annual 
dues,  whatever  she  was  due  as  annual  dues 
on  the  1st  day  of  December,  1904,  then  this 
policy  became  forfeited,  and  was  liable  to  be 
dropped,  and,  if  the  association  did  drop 
her  from  its  membership,  that  that  amounted 
to  a  cancellation  of  that  policy  and  the 
plaintiff  cannot  recover.  That  is  a  question 
of  fact  for  you  to  determine  as  to  whether 
the  annual  dues  were  due  or.  not  at  that 
time."  It  is  contended  by  appellant  that 
this  charge  added  to  and  changed  the  for- 
feiture clause  In  section  12  of  the  written 
contract  so  as  to  read:  "Any  member  failing 
to  pay  the  annual  dues  of  $1.25  or  such  pro 
rata  as  may  be  due  under  this  by-law  shall 
be  dropped,"  etc.,  and  that  this  construction 
was  violative  of  the  rule  that  forfeitures 


should  be  strictly  construed.  We  think  the 
charge  of  the  court  was  correct  tn  so  far  as 
it  construed  article  12.  It  seems  clear  that 
this  provision  as  to  forfeiture  was  intended 
to  apply  as  well  to  members  joining  the  as- 
sociation any  time  during  the  year  as  to 
those  joining  or  belonging  at  the  beginning 
of  the  year,  as  the  duty  to  pay  annual  dues 
is  as  important  and  imperative  in  the  one 
case  as  in  the  other.  The  words  "annual 
dues  of  $1.25"  fairly  include  pro  rata  an- 
nual dues  at  that  rate. 

The  second  and  third  exceptions  charge  er- 
ror in  failing  or  refusing  to  charge  plalntifiTs 
request  on  the  subject  of  waiver  of  the 
forfeiture  presented  to  the  court  after  the 
charge  was  concluded.  The  record  does  not 
show  that  the -court  either  charged  or  re- 
fused to  charge  the  request,  or  made  any 
reference  to  It  whatever.  Rule  11  of  the  cir- 
cuit court  requires  that  requests  to  charge  be 
submitted  before  argument,  and  provides 
that  such  additional  requests  as  may  be  sug- 
gested by  the  argument  may  be  submitted  at 
the  conclusion  thereof.  The  respondent  in- 
vokes this  rule  as  a  justification  of  the  fail- 
ure of  the  court  to  charge  as  requested.  Al- 
though the  Ck)nstItution  of  1895  requires 
judges  in  charging  juries  "to  declare  the 
law,"  yet  the  rule  enforced  in  numerous 
cases  is  that  an  exception  for  mere  failure 
to  charge  a  particular  proposition  of  law 
will  not  be  considered,  unless  a  charge  to  so 
charge  was  made.  Thil^  rests  upon  the 
theory  that  the  appellant  by  not  preferring 
such  request,  and  calling  the  court's  attention 
to  the  particular  instruction  he  wishes  to  be 
given,  is  deemed  to  have  acquiesced  in  the 
omission,  and  to  have  waived  the  right  to 
such  instruction.  State  v.  Adams,  68  S.  G. 
428,  47  S.  E.  67a  In  this  case  the  request 
was  made,  but  not  in  accordance  with  the 
rule  of  court.  The  rule  of  court,  however, 
is  not  in  violation  of  law,  and  directs  the 
duty  of  counsel  in  making  requests.  It  must 
therefore  follow  that  a  circuit  judge  has  a 
right  to  ignore  a  request  to  cliarge  not  pre- 
sented as  required  by  rule  11,  and,  if  the 
record  shows  that  the  court  did  not  respond 
to  the  request,  it  is  fair  to  presume  that  he 
disregarded  it  for  noncompliance  with  the 
rule. 

Fortunately,  however,  for  appellant,  the 
exceptions  taken  as  a  whole  and  by  a  liberal 
construction  are  broad  enough  to  enable  this 
court  to  consider  whether  there  was  error  in 
not  submitting  to  the  jury  the  question  of 
waiver.  The  jury  were  instructed  that  if  the 
assured  failed  to  pay  the  pro  rata  annual 
dues  on  December  1,  1904,  the  policy  be- 
came forfeited,  and  she  was  liable  to  be 
dropped,  and,  if  the  association  did  drop  her 
from  its  membership,  that  amounted  to  a 
cancellation  of  the  policy,  and  the  plaiiitiff 
cannot  recover.  It  was  erroneous  to  charge 
that  plaintiff  could  not  recover  because  of  a 
forfeiture  and  ignore  the  doctrine  of  waiver, 
if  there  was  evidence  to  go  to  the  Jury  undei 
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the  issues  that  the  forfeiture  had  been  waiv- 
ed. That  there  was  some  evidence  of  waiver 
seems  clear,  llie  testimony  shows  that 
plaintiff's  wife  was  not  dropped  from  the 
association  for  nonpayment  of  annual  dues, 
but  for  nonpayment  of  the  note  accepted  In 
lieu  of  her  membership  fee.  It  was  admitted 
by  the  defendant  on  the  trial  that  this  was 
not  a  ground  of  forfeiture.  While  there  was 
testimony  that  plalntliTs  wife  was  dropped 
from  the  membership  in  January,  1905,  for 
nonpayment  of  said  note.  It  was  also  in  evi- 
dence  that  Mr.  S.  J.  Sellers,  an  agent  of  the 
association,  on  August  10,  1906,  mailed  a  let- 
ter to  plaintiff,  calling  for  the  payment  of 
the  note  for  membership  fee  of  himself  and 
wife,  stating  that  the  company  "is  compelled 
to  have  the  money  or  drop  you  from  the  as- 
sociation,*' Implying  that  they  had  not  been 
previously  dropped.  We  should  have  stated 
that  plaintiff  and  his  wife  each  took  out  a 
policy  on  same  day,  and  gave  their  Joint 
note  for  $10  payable  November  1,  1904,  In 
lieu  of  the  membership  fees.  When  this 
letter  by  Mr.  Sellers  was  written,  it  appears 
the  association  was  not  aware  of  the  death 
of  plalntUTs  wife.  On  August  26, 1905,  plain- 
tiff replied,  inclosing  check  for  $10.  The 
plaintiff  has  never  paid  the  pro  rata  annual 
dues  due  by  him  December  1,  1904,  and  the 
evidence  is  that  on  the  payment  of  the  note 
for  membership  he  was  regarded  as  rein- 
stated, and  is  now  in  good  standing. 

The  foregoing  constitutes  some  evidence 
that  the  association  as  to  these  policies  did 
net  regard  the  nonpayment  of  the  15  cents 
dues  payable  December  1,  1904,  as  ground  of 
forfeiture.  This  would  certainly  be  regarded 
as  some  evidence  of  waiver  as  applied  to  old- 
line  Insurance  companies,  and  In  McBryde  y. 
8.  O.  Mutual  Ins.  Co.,  55  S.  C.  589,  33  a  B. 
729,  74  Am.  St  Bep.  769,  and  Sparkman  v. 
Supreme  Ck>uncil,  57  S.  a  16,  35  S.  B.  89, 
it  was  declared  that  mutual  Insurance  com- 
panies and  fraternal  benefit  societies  are  gen- 
erally governed  by  the  same  rules  of  law  as 
old-line  Insurance  companies. 

The  Judgment  of  the  circuit  court  is  revers- 
ed, and  the  case  remanded  for  a  new  trial. 


(78  S.  C.  403) 

PAUST  V.  SOUTHERN  RY.  CO. 

ffinpreme  Court  of  South  Carolina.     Oct  26» 
1907.) 

APPKAIi— Vebdiot— Rbvdbw. 

The  decision  of  a  question  of  ttLCt  by  the 
circuit  court  is  final  on  appeal. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  I  3955.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  R.  Withers  Memmin- 
ger,  Judge. 

Action  by  J.  A.  Faust  against  the  Southern 
Railway  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Bee  54  S.  E.  56a 


John  T.  Sloan,  for  appellant  James  S. 
Vemer^  for  respondent 

WOODS,  J.  The  plaintiff  recovered  Judg- 
ment in  the  court  of  Magistrate  Moorman  for 
the  value  of  a  car  load  of  wooa  alleged  to 
have  been  lost  by  the  defendant  railway 
company.  The  appeal  is  from  a  decree  of 
the  circuit  court  affirming  the  Judgment  of 
the  magistrate. 

The  plaintiff  testified  he  loaded  the  car 
at  114  milepost  and  placed  on  It  a  tag  on 
which  was  written  his  own  name  as  con- 
signor and  the  name  of  the  South  Carolina 
Cotton  Oil  Company  as  consignee;  and  that 
it  was  the  custom  of  the  defendant  railway 
company  to  receive  cars  with  shipping  in- 
structions so  tagged  on  them  from  places 
where  there  was  no  agent.  The  plaintiff 
admitted  that, '  two  or  three  days  after  the 
oar  had  been  taken  away  by  the  railway 
company,  he  accepted  a  bill  of  lading  from 
defendant's  agent  at  Cayce,  in  which  D.  J. 
Trotter,  instead  of  the  South  Carolina  Cot- 
ton Oil  Company,  was  designated  as  con- 
signee. Both  Trotter  and  the  South  Caro- 
lina Cotton  Oil  Company  denied  receiving 
the  wood.  The  defendant  offered  evidence 
that  it  had  delivered  the  wood  to  Trotter. 
From  this  statement  it  Is  clear  that  the 
whole  case  turned  on  questions  of  fact,  and 
In  the  decision  of  those  questions  the  Judg- 
ment of  the  circuit  court  is  final. 

The  Judgment  of  this  court  Is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(78  S.  C.  404> 

GRAHAM  V.   BURGISS. 

(Supreme  Court  of  South  Carolina.    Oct.  26. 
1907.) 

1.  CoBPORATioN»— Ownership  of  Stockt-Bs- 

TOFPEL. 

Where  a  corporation  through  its  stockhold- 
ers and  directors  allowed  plaintiff  to  part  with 
his  stock  with  the  understanding  that  he  was  to 
have  certain  stock  in  another  corporation  then 
standing  in  the  name  of  the  first,  and  acquiesced 
in  its  president's  transfer  of  such  stock  to 
plaintiff,  the  corporation  could  not  thereafter 
question  plaintiff's  ownership. 

2.  Same— Transfer. 

Where  plaintiff  was  the  equitable  owner  of 
certain  stock  standing  in  <he  name  of  a  corpora- 
tion when  the  corporation's  president  transfer- 
red it  to  him,  the  court  will  give  full  effect  to 
such  transfer. 

8.  Sat.es— Corporate   Stock— Exxoution    of 
Contract— Action  for  Price. 

Where  a  buyer  of  corporate  stock  wrote 
plaintiff,  *'I  take  your  40  shares  of  F.  M. 
stock  at  85,  first  payment  to  be  made  one  year 
from  October  15,  the  other  in  equal  amounts, 
one  and  two  years  each,  interest  payable  semi- 
annually," such  contract  was  a  contract  to 
purchase  a  particular  40  shares  of  stock,  which 
became  executed  on  the  seller's  tender  of  the 
stock,  at  which  time^  on  the  tender  being  re- 
fused, a  right  of  action  accrued  for  the  entire 
purchase  money. 
4.  Interebi^-Obligatxoh  to  Pat. 

Where  a  contract  to  purchase  stock  pro- 
vided for  deferred  payments  with  interest  pay- 
able semiannually,  interest  ran  from  the  date  of 
the  contract 


so 
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Appeal  from  Common  Pleas  Circuit  Court 
of  GreenvUle  County;  R.  C.  Watts,  Judge. 

Action  by  C.  E.  Graham  against  W.  W. 
Burglss.  From  a  Judgment  for  plalntUT* 
defendant  appeals.    Affirmed. 

Cx^thran,  Dean  &  Cotbran,  for  appellant 
J.  A.  McCullougb,  for  respondent 

WOODS,  J.  This  action  was  brought  by 
the  plaiutiflF  to  recover  the  purchase  money 
of  certain  shares  of  stock  in  the  Franklin 
Cotton  Mill.  The  contract  of  purchase  was 
made  by  defendant  with  Huguenot  Mills, 
and  the  defense  mainly  relied  on  was  that 
Huguenot  Mills  had  never  transferred  its 
interest  to  the  plalntltf,  and  that  therefore 
the  defendant  was  not  liable  to  him  for 
the  purchase  money.  The  circuit  judge  di- 
rected a  verdict  for  the  plaintiff.  The  de- 
fendant offered  no  testimony  and  made  no 
question  of  the  credibility  of  the  testimony 
on  the  part  of  the  plaintiff.  The  issue  in- 
volved in  this  appeal  therefore  is  whether 
the  circuit  court's  legal  conclusion  from  the 
undisputed  facts  is  sound. 

The  defendant  on  the  9th  of  July,  1902, 
contracted  in  writing  with  the  Huguenot 
Mills  to  buy  from  it  40  shares  of  the  capital 
stock  of  the  Franklin  Mill,  each  of  the  par 
value  of  $100,  at  $85  per  share.  When  the 
contract  was  made,  the  plaintiff  was  presi- 
dent df  the  Huguenot  Mills,  and  owned  five- 
sixths  of  its  stock,  and  R.  L.  Graham  and 
Abertheny  owned  the  other  sixth.  After^ 
wardss  a  reorganization  of  the  Huguenot 
Mills  was  effected.  The  agreement  for  re- 
organization contemplated  an  increase  of 
capital  stock  and  the  sale  of  all  the  capital 
stock  owned  by  the  plaintiff  in  the  Huguenot 
Mills,  and  his  ownership  of  the  stock  of 
the  Franklin  Mill  subject  to  the  contract  of 
purchase  by  the  defendant.  Burgiss.  Indeed, 
it  seems,  from  the  following  evidence  of  the 
plaintiff,  he  was  recognized  as  the  real  own- 
er of  the  stock  in  the  Franklin  Mill  before 
the  reorganization,  though  the  certificate  was 
held  in  the  name  of  the  Huguenot  Mills: 
"There  has  never  been  a  new  corporation. 
That  stock  was  issued  to  the  Huguenot  Mills. 
*  *  *  It  was  issued  to  the  Huguenot  Mills 
which  I  have  stated  before,  and  I  owned 
five-sixths  of  the  Huguenot  Mills,  and  my 
brother  and  a  partner  of  his  owned  the  oth- 
er one-sixth;  and  in  selling  out  the  Hugue- 
not Mills  to  the  new  organization  they  didn't 
want  to  buy  all  of  the  assets,  and  I  had 
over  $100,000  worth  of  assets,  and  this  stock 
standing  in  the  name  of  the  Huguenot  Mills, 
and  this  stock  was  never  sold  to  the  new  or- 
ganization, and,  my  brother  being  president 
of  the  new  organization,  he  had  to  transfer 
it  to  me."  In  pursuance  of  the  imderstand- 
ing,  R.  Jm  Graham,  the  new  president  of  the 
Huguenot  Mills,  assigned  the  certificate  of 
stock  in  the  Franklin  Mill  to  the  plaintiff. 


No  resolution  was  ever  passed  by  the  direc- 
tors of  the  Huguenot  Mills  authorizing  the 
transfer;  but  the  corporation  through  its 
stockholders  and  directors  have  acted  under 
the  reorganization  agreement  and  acquiesced 
in  the  transfer  of  the  stock  to  the  plaintiff 
from  1901  to  the  present  time.  The  c(Ni)ora- 
tion  through  its  stockholders  and  directors 
having  thus  allowed  the  plaintiff  to  part  with 
his  stock  in  the  Huguenot  Mills,  with  full 
understanding  that  he  was  to  have  the  stock 
in  the  Franklin  Mill,  and  having  acquiesced 
in  the  presideufb  trane^fer  to  the  plaintiff, 
it  Is  now  too  late  for  the  corporation  ever 
to  question  his  ownership.  Lancaster  Co.  t. 
Railroad  Co.,  28  S.  a  142,  5  S.  E.  338. 

The  plaintiff's  title  was  good  for  another 
reason.  There  ean  be  no  doubt,  under  the 
facts  stated,  before  the  transfer  by  the  pres- 
ident the  plaintiff  was  the  equitable  owner, 
and  entitled  to  a  legal  transfer  of  the  prop- 
erty.  Having  such  right,  it  was  a  duty  of 
the  corporation  imposed  by  the  law  to  make 
the  transfer,  and  the  president  as  its  execu- 
tive officer  was  the  proper  person  to  perform 
that  duty  for  It  The  court  will  therefore 
give  full  recognition  and  effect  to  this  trans- 
fer made  by  the  president  in  the  name  of 
the  corporation. 

In  addition  to  all  this,  the  defendant  fully 
recognized  plaintiff's  right  to  the  stock,  and 
often  promised  to  pay  him  the  purchase 
money. 

The  position  that  the  recovery  could  not  be 
for  the  full  contract  price,  but  for  the  dif- 
ference between  the. contract  price  and  the 
market  value  at  the  time  of  trial,  is  not 
tenable.  The  language  used  by  the  defend- 
ant  in  his  letter  closing  the  bargain  Is: 
*'The  writer  coufirms  the  trade  with  you  as 
follows:  I  take  your  forty  shares  of  Frank* 
Ihi  Mill  stock  at  85,  first  payment  to  be  mads 
one  year  from  the  15th  of  next  October,  the 
other  to  be  paid  in  equal  amounts,  one  and 
two  years  each,  interest  payable  semiannual- 
ly." This  was  not  a  promise  to  purchasie, 
but  the  actual  purchase  of  a  particular  40 
shares  of  stock,  then  held  by  the  Huguenot 
Mills.  The  contract  was  therefore  fully  ex* 
ecuted,  the  shares  of  stock  thereby  became 
the  property  of  the  defendant  in  the  hands 
of  the  former  owner,  and,  when  the  seller's 
obligation  was  fully  performed  by  tender 
to  the  defendant,  the  right  of  action  accrued 
for  the  entire  purchase  money.  Woods  t. 
Cramer,  84  S.  C.  616,  13  S.  E.  660;  1  Benja- 
min on  Sales,  p.  333;  24  A  &  B.  Enc.  1046, 
1120. 

Defendant's  position  that  he  is  liable  for 
interest  only  from  maturity  of  the  install- 
ments is  also  untenable.  The  rule  is  univer- 
sally recognized  that  a  contrat  to  pay  a  cer- 
tain sum  with  interest  means  Interest  is  to 
run  from  the  date  of  the  contract 

The  judgment  of  this  court  is  that  th* 
judgment  of  the  circuit  court  be  affirmed* 


SO) 
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(78  S.  C.  408) 
BANK  OF  SPARTANBURG  r.  MAHON. 
(Sapreme  Court  of  South  Carolina.    Oct.  26, 
1907.) 

L  CONTBAOTS— CONBIDBBATION—MOBAIi  OBLI- 
GATION. 

A  perfect  moral  obligation  is  a  mifllcient 
ooDffideration  for  a  contract 

rE2d.  Note.^For  cases  in  point,  aee  Cent.  Dig. 
vol.  11,  Contracts,  99  257-&1.1 

2.  Btixs  and   Notes  —  AccoiofODATTON   In- 

DORSEB  —  COIXATBBAL  —  MISAPPLICATION  — 
ACCOUNTINO. 

An  accommodation  indorser  or  surety  on  a 
note  maj  require  the  creditor  to  account  for  the 
value  of  any  collateral  held  for  his  protection 
and  released  or  misapplied  to  the  indorser*! 
prejudice. 

[EU.  Note.— For  cases  in  point,  aee  Cent.  Dig: 
vol.  7,  Bills  and  Notes,  99  604-605.] 

8.  Contracts— CoNsiDEBATiON. 

A  firm,  being  Indebted  to  a  bank  on  notes 
Indorsed  b^  M.  and  for  an  unsecured  overdraft, 
and  alBO  indebted  to  M.  personally,  agreed  to 
sell  Its  stock  of  goods  and  use  the  proceeds  to 
pay  all  the  notes  on  which  M.  was  indorser, 
and  prorate  the  surplus  between  the  overdraft 
and  the  personal  debt  of  the  firm  to  M.  Nei- 
ther the  bank  nor  M.  had  any  lien  on  the 
goods,  nor  was  there  any  extension  of  time  giv- 
en, nor  any  change  of  possession,  either  by  the 
bank  or  M.,  by  virtue  oz  such  agreement.  Held^ 
that  the  agreement  was  unenforceable  against 
the  firm  for  want  of  consideration,  and  that,  at 
least  before  the  time  the  proceeds  of  the  goods 
were  deposited  in  the  bank,  the  bank  and  M. 
were  free  from  all  responsibility  to  each  other 
for  the  application  of  such  proceeds. 

("Ed.  Note.— For  cases  in  point,  tee  Cent  Dig. 
vol.  11,  Contract*,  9  240.] 

4.  Banks  and  Banking  •*  Application  or 
Deposits. 

Where  an  agreement  of  a  firm  to  sell  Its 
assets  and  apply  the  proceeds  to  certain  notes 
held  by  a  bank,  indorsed  by  M.,  and  to  prorate 
the  surplus  between  an  unsecured  overdraft  and 
a  personal  debt  to  M.,  was  without  considera- 
tion, the  proceeds,  on  being  deposited  in  the 
bank  to  the  credit  of  the  firm's  general  account, 
were  subject  to  check  and  were  not  assets  under 
the  control  of  the  bank,  which  it  could  apply 
without  the  firm's  consent  in  accordance  with 
the  agreement. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  6,  Banks  and  Banking,  99  353,  354.] 

5.  Same— Unmatured  Notes. 

A  bank  cannot  apply  a  depositor's  account 
subject  to  check,  to  his  unmatured  notes. 

[Bd.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  6,  Banks  and  Banking,  99  353-354.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County ;  B.  C.  Watts,  Judge. 

Action  by  the  Bank  of  Spartanburg,  as  in- 
dorsee, against  G.  H.  Mahon.  From  a  judg- 
ment for  plalntifP,  defendant  appeals.  Af- 
firmed. 

Jos.  A.  McCullough,  for  appellant  Simp- 
son A  Bomar  and  M.  F.  Ansel,  for  respond- 
ent 


WOODS,  J.  The  Bank  of  Spartanburg,  as 
indorsee  and  holder,  brought  this  action 
against  G.  H.  Mahon  as  indorser  on  three 
promissory  notes.  On  the  first  trial  of  the 
cause  the  circuit  court  granted  a  nonsuit 
holding  that  Mahon  was  never  liable  on  the 
notes.     This  court  held  otherwise  and  re- 


versed the  judgment  75  S.  C.  255,  55  S.  B. 
629.  On  the  second  trial  the  sole  issue  was 
whether  the  plaintiff  bank  had  come  into 
possession  or  control  of  funds  of  the  prin- 
cipal debtors,  James  &  Stewart  which  It 
should  have  applied  to  the  payment  of  the 
notes.  The  circuit  judge  held  there  was  no 
evidence  to  support  defendant's  contention, 
and  instructed  the  jury  to  find  a  verdict  In 
favor  of  the  plaintiff  for  the  amount  claimed. 
The  exceptions  charge  error  In  this  instruc- 
tion. In  stating  the  material  facts,  the  de- 
fendant's version  of  those  in  dispute  must  be 
taken;  for,  if  there  was  any  evidence  from 
which  the  jury  could  have  found  the  bank ' 
had  control  of  the  funds  which  It  ought  to 
have  applied  to  the  payment  of  the  notes  In 
suit  then  it  was  error  to  direct  a  verdict 
for  the  plalntlfEL 

In  the  spring  of  1904  James  &  Stewart, 
a  firm  doing  husiness  in  thJb  city  of  Spar- 
tanburg, owed  the  Bank  of  Spartanburg  notes 
aggregating  $10,200,  Indorsed  by  defendant, 
Mahon,  who  lived  In  Greenville,  and  also  an 
unsecured  overdraft  of  about  $4,000.  At  the 
same  time  the  firm  owed  Mahon  an  unsecur- 
ed debt  of  $10,000.  In  April  Mahon  had  a 
conference  with  James,  one  of  the  partners, 
and  Boyd,  the  cashier  of  the  Bank  of  Spar- 
tanburg, at  which  it  was  agreed,  as  Mahon 
testified,  the  stock  of  goods  of  James  &  Stew- 
art should  be  sold  and  the  proceeds  of  the 
sale  be  first  applied  to  the  payment  of  the 
notes  indorsed  by  Mahon,  and  the  surplus  pro 
rata  to  the  overdraft  due  the  bank  and  the 
debt  due  Mahon.  These  are  the  words  in 
which  Mahon  states  the  agreement:  ''It  was 
in  Mr.  James'  store,  and  Mr.  Boyd  was 
there ;  and  it  was  agreed  that  we  would  sell 
the  stock  of  goods,  and  several  parties* 
names  were  mentioned  that  would  probably 
buy  the  stock  of  goods,  and  these  notes  which 
I  was  indorser  on  were  to  be  paid  off,  and 
then  the  surplus  was  to  be  prorated  to  the 
overdraft  and  to  my  individual  notes,  to 
share  and  share  alike."  Early  in  May,  1904, 
James  &  Stewart  sold  the  stock  of  goods  for 
$10,866.58,  and  James  deposited  the  whole 
sum  to  the  credit  of  the  firm  in  the  Bank  of 
Spartanburg.  The  overdraft  at  this  time 
was  $3,338.83,  so  that  after  the  deposit 
there  was  a  balance  to  the  credit  of  James  & 
Stewart  of  $7,027.71.  This  balance  James 
&  Stewart  immediately  checked  out ;  one  of 
the  chedES  being  in  favor  of  the  bank  for 
$4,955,  to  be  applied  to  the  notes  on  which 
Mahon  was  liable  as  indorser.  After  pay- 
ment In  full  of  several  of  the  notes  indorsed 
by  Mahon,  $971.35,  the  remainder  of  the 
check,  was  applied  as  a  payment  on  one  of 
the  notes  In  suit  The  contention  of  the  de- 
fendant is  that  under  his  alleged  agreement 
with  the  bank  and  James  &  Stewart,  when 
James  deposited  the  proceeds  of  the  stock  of 
goods,  the  bank  was  in  control  of  the  depos- 
it and  was  bound  to  apply  the  whole  sum  to 
the  payment  of  the  indorsed  notes. 

There  Is  no  doubt  of  the  soundness  of  de- 
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fendant's  position  that  a  perfect  moral  obli- 
gation is  in  this  state  a  sufficient  considera- 
tion to  support  a  contract  McMorris  ▼. 
Hemdon,  2  Bailey,  56,  21  Am.  Dec.  515; 
Ferguson  v.  Harris,  S9  S.  0.  323,  17  S.  B. 
782,  39  Am.  St  Rep.  731.  It  is  no  less  true 
that  a  surety  or  accommodation  Indorser  has 
the  right  to  require  the  creditor  to  account 
for  the  value  of  any  collateral  held  for  his 
protection  and  released  or  misapplied  to  his 
prejudice.  The  Issue  is  whether  these  prin- 
ciples are  available  to  the  defendant  under 
the  evidence.  It  is  to  be  observed  neither 
the  bank  nor  Mahon  had  any  interest  in  the 
^  goods,  or  any  lien  on  them,  or  any  control 
over  them.  If  there  was  an  agreement  for 
the  sale  of  the  goods,  it  must,  therefore^  be 
treated  as  the  undertaking  of  James  &  Stew- 
art alone;  for,  being  the  absolute  owners  in 
exclusive  possession,  they  alone  could  sell.  So, 
also,  after  the  jsale,  the  purchase  money  was 
in  the  absolute  control  of  James  &  Stewart 
Hence  it  is  manifest  that,  up  to  the  time  the 
proceeds  were  deposited,  the  bank  and  Mahon 
were  free  from  all  responsibility  to  each 
other  for  the  sale  of  the  goods  or  the  appli- 
cation of  the  proceeds.  If  we  assume  the 
bank  bad  control  of  the  fund  after  it  was  de- 
posited, then  there  was  a  sufficient  consider- 
ation to  support  its  promise  to  apply  it  ac- 
cording to  the  agreement.  The  evidence  of 
Mahon  presents  this  condition  of  affairs:  A 
mercantile  firm  in  failing  circumstances; 
two  creditors,  anxious  about  their  debts,  and 
seeking  payment  from  assets  inadequate  for 
the  payment  of  both;  a  meeting  of  these 
creditors  with  the  debtor,  and  the  considera- 
tion of  the  disposition  of  the  stock  of  goods 
— ^usually  the  most  important  source  of  pay- 
ment; an  agreement  for  the  conversion  of 
this  asset  into  money,  to  be  paid  to  one  cred- 
itor, who  agrees  to  apply  it  to  the  debts  in 
certain  proportions.  Is  it  not  evident  there 
is  a  sufficient  valuable  consideration  for  the 
contract  of  the  creditors  with  each  other, 
In  that  each  creditor  has  changed  his  posi- 
tion, and  altered  his  chances  of  obtaining 
payment  from  the  visible  assets  of  the  debt- 
or, on  the  faith  of  the  promise  of  the  other? 
Is  it  not  more  evident  that  it  would  be  a 
fraud  on  the  part  of  the  creditor,  authorized 
to  receive  and  apply  the  proceeds  of  sale,  to 
apply  the  whole  amount  realized  to  his  own 
debt  to  the  exclusion  of  the  debt  of  the 
other,  in  violation  of  his  agreement?  In  this 
case.  It  is  true,  the  arrangement  which  Ma- 
hon says  was  made  seems  a  foolish  one  on 
the  part  of  the  bank,  Inasmuch  as  the  fund 
to  be  realized  from  the  sale  of  the  goods 
was  to  be  applied  first  to  a  debt  already  se- 
cured by  Mahon's  Indorsement  That  fact 
might  tend  to  support  the  statement  of  Boyd, 
the  cashier,  that  no  such  agreement  was 
made;  but  If  the  agreement  was  made,  its 
validity  could  not  be  impaired  by  the  fact 
that  the  bank  made  a  bad  bargain.  We 
think,  if  the  agreement  was  made,  and  the 
fund  derived  from  the  sale  came  under  the 


control  of  the  bank.  It  could  not  escape  its 
promise  to  apply  the  money  first  to  the  notes 
indorsed  by  Mahon,  for  lack  of  considera- 
tion for  Its  promise. 

But  under  the  law  of  this  state  the  fund 
never  came  under  the  control  of  the  bank. 
As  to  James  &  Stewart  It  seems  clear  there 
was  no  consideration,  either  legal  or  morat 
upon  which  the  agreement  could  rest  There 
was  no  oontract  for  extension,  nor  any  stipu- 
lation which  could  possibly  be  a  benefit  to 
them;  nor  was  there  any  surrender  by  the 
other  parties  of  any  right  or  claim  against 
James  &  Stewart  True,  they  were  under  a 
moral  obligation  to  apply  their  assets  to  the 
payment  of  their  debts;  but  that  obligation 
was  not  for  a  preferential,  but  an  equal,  dis- 
tribution. Hence,  when  the  fund  was  depos- 
ited to  their  credit  there  was  not  in  exist- 
ence a  contract  binding  on  them  by  virtue  of 
which  the  bank  could,  without  their  consent 
apply  the  deposit  to  the  indorsed  notes.  In 
this  the  case  differs  from  Llvlngstain  ▼.  Co- 
lumbian B.  &  T.  Co.,  77  8.  a  305,  57  S.  B. 
182.  The  deposit  made  by  James  &  Stewart 
was,  therefore,  subject  to  their  exclusive  con- 
trol, and  the  bank  was  bound  to  pay  their 
checks  on  it  until  the  account  no  longer 
showed  anything  to  their  credit  This  the 
bank  did,  and  the  defendant  has  no  valid 
claim  to  credit  for  funds  which  the  bank 
could  not  control. 

The  only  note  indorsed  by  Mahon  which 
had  matured  was  paid  by  James  &  Stewart 
out  of  the  deposit  While  there  has  been  dif- 
ference of  judicial  opinion  in  this  state  as 
to  the  right  of  a  bank  to  apply  the  balance 
of  a  deposit  account  to  matured  notes  of  a  de- 
positor held  by  the  bank,  it  has  never  been 
doubted  a  depositor's  consent  is  necessary 
before  a  bank  can  apply  funds  deposited, 
subject  to  check,  to  a  depositor's  unmatured 
notes.  Fogarties  ▼.  Stlllman,  12  Rich.  Law, 
518,  78  Am.  Dec.  468;  Callaham  v.  Bank, 
68  S.  C.  374,  48  S.  B.  293. 

The  judgment  of  this  court  is  that  th« 
Judgment  of  the  circuit  court  be  afiSirmed. 


(78  S.  C.  418) 
PAGAN  T.  SOUTHERN  RT.  CO. 
(Supreme  Court  of  South/  Cftroluia.    Oct  201 

i9cyr.) 

L  Mastbb  and  Skbvant— Injubies  to  Scbt- 
Airr  — Fellow  Sebvants  —  AsstTiipnoif  or 
Risks. 

When  one  takes  employment  under  another, 
he  assumes  in  general  the  natural  and  ordinary 
risk  of  such  employment  which  includes  the 
negligence  of  a  feflow  servant  whom  the  employ- 
er has  selected  with  due  care. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  99  567-573.] 

2.  Same— Test. 

Whether  a  person  by  whose  negligence  a 
servant  is  in j area  is  a  vice  principal  or  a  fellow 
servant  does  not  depend  on  a  difference  of  grade, 
rank,  or  authority,  but  on  the  character  of  the 
act  performed  by  the  offending  servant  as  to 
wheuer  it  is  the  performance  of  a  duty  which 
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the  master  owed  to  the  injured  aerrant  and  in- 
trusted to  the  offendins  servant  to  perform. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  "Dig, 
Tol.  34,  Master  and  Servant,  §§  375,  422r448.1 

8.  Samv— Duties  of  Masteb. 

The  duties  imposed  by  law  on  a  master  are 
to  furnish  safe  and  suitable  appliances,  to  see 
that  thev  are  kept  in  proper  repair,  to  provide 
a  safe  place  to  work,  to  employ  a  sufficient  num- 
ber of  servants  to  perform  the  labors  of  their 
employment,  and  to  select  competent  servants. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  34.  Master  and  Servant,  H  135,  171,  178, 
179,  327,  334,  336.] 

4.  SAMl^— Railboads. 

Prior  to  the  adoption  of  Const.  1805  the 
fellow  servant  rule  was  applicable  to  railroads. 

5.  SAJfs— Enoineeb  and  Bbakeman. 

A  railroad's  rules  provided  that  the  con- 
dactor  should  liave  charge  of  the  train,  that 
enginemen  were  jointly  responsible  with  con- 
ductors for  the  movement  and  protection  of 
their  trains,  and  that  they  should  see  that  brake- 
men  riding  on  their  engines  promptly  returned 
to  their  positions  whenever  necessary,  and  re- 
quired brakemen,  when  their  trains  were  pun- 
ning, to  ride  on  top  of  them  and  to  respond  to 
the  engineer's  call  for  brakes,  and  to  set 
brakes  without  call  from  the  engineer  when  nec- 
essary, and  report  to  and  receive  instructions 
from  the  trainmaster,  and  obey  orders  from  the 
conductor.  Held,  that  a  brakeman  on  a  freight 
train  was  not  under  the  direct  control  of  the 
engineer,  within  Const.  1895,  art.  9,  9  15,  au- 
thorizing a  railroad  employ^  to  recover  for  in- 
juries resulting  from  the  negligence  of  a  su- 
perior having  the  right  to  control  or  direct  his 
services,  but  that  the  engineer  and  the  brake- 
man  were  fellow  servants. 

[E5d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master,  and  Servant,  §9  503,  505,  608, 
509.] 

6.  Same— Enoineeb  and  Firehan. 

An  engineer  is  a  vice  principal  and  not  a 
fellow  servant  of  his  fireman,  within  Const. 
1896,  art  9,  9  15,  giving  to  railroad  employes 
the  right  to  recover  for  Injuries  sustained  by 
the  negligence  of  a  superior  having  the  right 
to  control  or  direct  the  services  of  the  party 
injured. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §9  503,  505,  508, 
509.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  Geo.  W.  Gage,  Judge. 

Action  by  Norman  P.  Pagan  against  the 
Sonthem  Railway  Company.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Logan  &  Edmunds  and  Nelson  4r  Nelson, 
for  appellant    B.  M.  Thomson,  for.  respondent. 

WOODS,  J.  This  appeal  from  an  order 
of  nonsuit  depends  on  whether  a  railroad 
company  is  liable  to  the  plaintiff,  who  was 
a  brakeman^  for  an  injury  received  from 
being  thrown  from  a  freight  train  by  the 
negligence  of  the  engineer  In  suddenly  and 
without  warning  checking  the  speed  of  the 
train.  The  general  rule  in  this  state  as  to 
the  negligence  of  fellow  servants  Is  thus 
stated  In  Brabham  v.  Telegraph  Co.,  71  S. 
C.  56,  50  &  B.  717:  "When  one  takes  em* 
ployihent  under  another,  he  assumes  the 
natural  and  ordinary  risk  of  such  employ- 
ment, which  Includes  the  negligence  of  a 
fellow  servant  whom  the  employer  has  select- 
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ed  with  due  care.  In  determining  who  ar« 
fellow  servants,  the  test  or  rule  in  this  state 
is  not  whether  the  servants  are  of  different 
grade,  rank,  or  authority,  one  of  them  hav- 
big  the  authority  to  control  and  direct  the 
services  of  another;  but  the  test  is  in  the 
character  of  the  act  being  performed  by  the 
offending  servant,  whether  It  was  the  per- 
formance of  some  duty  the  master  owed  to 
the  injured  servant,  the  performance  of 
which  duty  the  master  had  intrusted  to  the 
offending  servaBt."  The  duties  Imposed  by 
law  on  the  master  are:  '*(!)  To  furnish  safe 
and  suitable  appliances,  and  to  see  that  they 
are  kept  in  proper  repair;  (2)  to  provide  a 
safe  place  to  work;  (3)  to  employ  a  suf- 
ficient number  of  servants  to  perform  the 
labors  of  their  employment;  (4)  to  select 
competent  servants."  Until  the  adoption  of 
the  Constitution  of  1896  these  general  rules 
in  their  full  force  applied  to  railroads,  and 
exempted  them  from  all  liability  to  an  em- 
ploy6  for  the  negligence  of  a  fellow  servant; 
and  under  these  rules  an  engineer  and  a 
brakeman  were  held  to  be  fellow  servants. 
Boatwrlght  v.  Railroad  Co.,  25  S.  C.  128; 
Evans  v.  Chamberlain,  40  S.  C.  104;i  Lyon  v. 
C.  &  W.  C.  Ry.  Co.,  77  S.  a  336,  58  S.  B. 
12.  By  article  9,  9  16,  of  the  Constitution  of 
1895,  employes  of  railroads  are  given  the 
same  right  of  recovery  as  a  person  not  an 
employ^  (1)  where  the  injury  results  from 
the  negligence  of  a  superior  officer  or  agent; 
(2)  where  it  results  from  the  negligence  of 
a  superior  having  the  right  to  control  or  di- 
rect the  services  of  the  party  injured. 

The  conductor  is  the  officer  and  representa- 
tive of  the  railroad  company  in  charge  of  the 
train;  and  the  entire  train  crew,  including 
the  engineer,  Is  subject  to  his  orders.  The 
railroad  rules  introduced  provide  that  the 
conductor  shall  have  charge  of  the  train  to 
which  he  Is  assigned,  and  the  direction  and 
control  of  all  persons  employed  thereon.  The 
plaintiff  relies  mainly  on  the  following  rules 
to  show  that  the  engineer  Is  the  superior 
of  the  brakeman,  and  that  the  brakeman  is 
under  his  control  or  direction: 

"Rule  502.  As  to  Englnemen.  They  are 
Jointly  responsible  with  the  conductor  for  the 
movement  and  protection  of  their  train  in  ac- 
cordance with  the  rules;  and  while  they 
must  obey  all  proper  orders  by  the  conductot 
or  others,  as  provided  by  the  rules,  they  are 
Individually  responsible  for  the  observance 
of  the  rules  relative  to  their  duties,  and  must 
decline  to  obey  any  order  by  the  conductor  or 
any  other  person  which  involves  the  violation 
of  such  rules,  or  peril  to  persons  or  property." 

"Rule  516.  •  •  •  They  must  maintain, 
as  far  as  practicable,  regular  and  uniform 
speed,  and  must  avoid  sudden  increase  or 
checking  of  speed,  except  when  necessary  to 
prevent  accident.  They  must  avoid  excess- 
ive speed  on  downgrades,  and  run  with  due 
caution  where  the  track  is  under  r^alr,  and 

'  18  S.  B.  2X3. 
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at  all  points  where  tbere  la  reason  to  ap- 
prehend danger." 

"Rule  645.  *  ^  «  They  must  see  that 
brakemen  who  are  riding  on  their  engines 
promptly  return  to  their  positions  on  the 
train  whenever  It  is  necessary.'* 

The  engineer  is  in  charge  of  the  engine, 
and,  though  subject  to  the  orders  of  the  con- 
ductor, it  is  esseutlal  that  he  should  exercise 
a  degree  of  discretion  in  the  management  of 
his  engine.  He  has  no  authority  oyer  the 
brakemen,  except  to  require  them  to  leave 
the  engines  and  return  to  their  positions  on 
top  of  the  train;  and  it  is  to  be  observed, 
under  the  rules,  the  brakeman  is  never  on 
the  engine  In  the  discharge  of  a  duty,  but 
only  In  taking  temporary  refuge  In  extremely 
cold  or  stormy  weather.  On  the  other  hand, 
the  brakemen  are  in  charge  of  the  brakes  on 
freight  trains,  and,  though  subject  to  the 
orders  of  the  conductor,  they  also  are  re- 
quired to  exercise  a  degree  of  discretion  In 
the  discbarge  of  the  duty  imposed  on  them, 
as  appears  by  the  following  rules  and  others 
Introduced  In  evidence.  The  portions  of  these 
rules  we  have  italicized  shows  this  discretion 
in  some  circumstances  extends  to  complete 
control  of  the  train: 

'*Rule  663.  As  to  Brakemen.  When  their 
trains  are  running  they  must  ride  on  top  of 
them,  and  in  stwh  positions  as  to  he  able  to 
control  them  most  eifectually  and  to  pass 
signals  the  whole  length  of  the  train." 

"Rule  666.  ••  •  When  the  control  of 
the  train  is  dependent  wholly  or  in  part  upon 
the  manual  application  of  the  brakes,  they 
must  promptly  perform  this  duty  at  all 
points  where  its  necessity  is  apparent,  with- 
out waiting  for  a  signal  from  the  englneman 
^r  directions  from  the  conductor,  and  under 
all  circumstances  they  must  respond  Instant- 
ly to  the  englneman's  call  for  manual  ap- 
plication of  the  brakes.  They  must  apply 
the  brakes  in  such  succession  as  to  take  up 
the  slack  of  the  train  gradually  and  avoid 
breakfaig  it  in. two,  must  not  slide  the  wheels^ 
and  on  long  grades  must  release  each  brake 
at  such  intervals  as  may  be  necessary  to 
avoid  excessive  heating  of  the  wheels." 

"Rule  659.  •  •  •  Freight  brakemen  will 
report  to  and  receive  instructions  from  the 
trainmaster.  When  on  duty  they  must  obey 
the  orders  of  the  conductor." 

As  the  engineer  is  in  charge  of  the  engine^ 
so  is  the  brakeman  in  charge  of  the  brakes — 
both  exercising  a  degree  of  control  over  the 
management  of  the  train,  both  subject  to  the 
orders  of  the  conductor,  but  not  of  each  oth- 
er. The  fact  that  the  management  of  the 
engine  requires  greater  intelligence  and  more 
discretion  than  the  management  of  the  brakes 
does  not  constitute  the  engineer  an  officer  or 
agent  superior  to  the  brakeman.  To  make 
the  superiority  of  the  officer  or  agent,  within 
the  meaning  of  the  Constitution,  depend  on 
the  shades  of  Intelligence  or  discretion  requir- 
ed In  carrying  out  the  rules  of  railroad  com- 
panies, would  be  to  sweep  away  the  whole 


fellow  servant  doctrine  as  applied  to  rail- 
roads, in  opposition  to  the  clear  meaning  of 
the  Constitution.  Nor  does  the  requlremoit 
that  the  brakeman  shall  respond  to  the  sig- 
nals of  the  engineer  determine  the  relation. 
The  engineer,  and  even  conductor,  must  re^ 
spend  to  the  signals  of  flagmen  and  switdi- 
men ;  but  responding  to  a  signal  in  obedience 
to  a  rule  requiring  response  obvtously  does 
not  signify  that  the  employe  that  gives  the 
signal  is  a  superior  officer  or  agent,  or  that 
he  has  a  right  to  control  or  direct  the  services 
of  him  who  acts  on  it 

The  relation  of  a  fireman  to  an  engineer  Is 
entirely  different  from  that  of  the  brakeman. 
The  fireman  works  on  the  engine  as  the  im- 
mediate subordinate  of  the  engineer  who  di- 
rects his  service.  As  to  him  we  do  not  see 
how  it  could  be  doubted  the  engineer  would 
be,  under  the  Constitution,  a  person  for 
whose  negligence  the  railroad  company  would 
be  liable.  The  force  of  the  reasoning  and  the 
weight  of  the  authority  of  the  cases  so  hold- 
ing are  fully  recognized.  So.  Ry.  Co.  v. 
Cheates,  36  South.  691,  84  UtBB.  565;  Rags^ 
dale  V.  Railroad  Co.  (C.  C.)  42  Fed.  883.  But 
these  cases  do  not  discuss  and  have  no  appli- 
cation to  the  relation  of  engineer  and  brake- 
man. 

In  Evans  v.  L.,  N.  O.  &  T.  Ry.  Co.,  12  South. 
681,  70  Miss.  627,  the  Supreme  Court  of  Mis- 
sissippi decided  the  precise  question  here 
under  consideration;  the  constitutional  provi- 
sion of  that  state  being  the  same  as  ours. 
In  discussing  the  relation  of  engineer  and 
brakeman,  the  court  thus  clearly  states  the 
meaning  of  the  Constitutlonr:  "As  to  these 
the  relatioa  of  superior  and  subordinate  does 
not  exist,  but  they  are  coequal,  co-ordinate 
oo-operators,  each  with  a  part  to  perform, 
like  different  members  of  the  human, body — 
each  with  appropriate  functions,  some  with 
greater  or  less  honor,  it  may  be,  but  all  nec- 
essary coefficients  In  the  complete  whole. 
Neither  can  say  to  the  other,  'I  have  no  need 
of  thee,'  or  claim  superiority  or  right  to  con- 
trol or  direct  the  service  of  the  other  la 
obeying  the  rule  prescribed  for  and  obligato- 
ry on  all  alike.  Their  relation  is  correlative. 
They  have  reciprocal  duties  in  enforcing 
the  rules  of  a  common  superior  for  the  suc- 
cessful operation  of  the  train,  and  superi- 
ority or  right  to  control,  in  the  sense  of  the 
Constitution,  cannot  be  affirmed  of  them. 
The  constitutional  provision  has  reference  to 
a  superior  agent  or  officer  of  the  sort  well 
known  as  such,  and  any  other  person  in  the 
company's  service,  by  whatever  name,  who 
may  be  invested  with  the  right  to  control 
or  direct  the  services  of  others,  according  to 
his  discretion  and  Judgment,  one  to  whom  is 
committed  the  discretion  or  control  of  others 
for  the  accomplishment  of  some  end  depend- 
ent upon  his  independent  orders  bom  of  the 
occasion,  springing  from  him  as  director,  and 
not  consisting  of  the  mere  execution  of  rou- 
tine duties  in  pursuance  of  fixed  rules  by 
various  employes,  each  charged  with  certain 
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imrts  in  the  general  parfonDance.**  In  con* 
Btraing  a  statute  similar  in  terms  to  our  con- 
stitutional provision,  the  Supreme  Oourt  of 
Ohio  also  held  the  engineer  and  hralceman 
not  to  sustain  the  relation  of  superior  and 
subordinate  CleTeland,  etc.,  Ry.  Co.  t. 
Shanower,  71  N.  E.  279,  70  Ohio  St  166. 

We  are  of  the  opinion  that  an  engineer  of 
a  freight  train  is  a  fellow  servant  of  the 
brakeman,  and  is  not  a  superior  oflElcer  or 
agent,  nor  a  person  having  a  right  to  direct 
or  control  the  services  of  the  brakeman. 
The  railroad  company,  therefore,  is  not  liable 
for  an  injury  to  a  brakeman  caused  by  the 
n^ligence  of  the  engineer  on  the  same  train. 

The  judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


STATE   ex   rel.    PEOPLE'S    BANK    OF 
GREENVILIiB  v.  GOODWIN,  Coun- 
ty Sup'r,  et  aL* 

(Supreme  Court  of  South  Carolina.     Oct  26» 
1907.) 

1.  MANnAMus  — Grounds— IssuB   or  Wab- 

KARTS    BT    PUBUO    OlTIOBBS  —  STATDTOBT 

Pbovisiohs. 

Under  Civ.  Code  1902,  {  607,  prohibiting 
public  officers  from  applying  funds  from  current 
taxes  to  payment  of  past  indebtedness,  and  sec- 
tion 800,  forbidding  the  county  supervisor  from 
drawing  checks  unless  the  county  treasurer  has 
reported  funds  in  the  treasury  to  pay  them, 
there  is  no  ground  for  mandamus  to  compel  the 
eounty  supervisor  to  draw  a  warrant  for  the 
payment  of  unpaid  claims  when  the  return 
shows  that  there  are  no  funds  in  the  hands  of  the 
county  treasurer  applicable  to  their  payment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Mandamus,  if  217-222.] 

X  Samb  —  Existence  of  Right  to  be  En- 

VOBCEU— Levy  of  Taxbs. 

Under  Const,  art  5,  9  10,  authorizing  the 
General  Assembly  to  vest  in  municipal  author- 
ities of  a  county  power  to  levy  taxes  for  cor- 
porate purposes,  the  Supreme  Court  cannot  i** 
sue  a  mandamus  to  compel  the  county  board  of 
commissioners  to  levy  a  special  tax  to  pay  ordi- 
nary claims  against  the  county,  where  the 
General  Assembly  has  not  conferred  such  power. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  33,  Mandamus,  i  37.] 

8b  Taxation— Extent  of  Poweb— Statutobt 

PBO  VISIONS. 

CXv.  Code  1902,  {  799,  requiring  the  county 
board  of  conmiissioners  to  prepare  an  estimate 
ef  the  amount  necessary  to  pay  expenses  in- 
curred by  the  board  and  for  ordinary  county 
expenses,  and  to  report  the  same  to  the  Comp- 
troller General  for  submission  to  the  General 
Assembly  in  order  to  provide  necessary  taxa- 
tion for  county  purposes,  was  intended  to  em- 
brace claims  for  past  indebtedness  legally  ap- 
proved by  the  board. 

4.  Counties— AixowANOE    of   Claims— Con- 
clusiveness. 

The  action  of  the  county  board  in  allowing 
a  claim  presented  in  such  a  form  as  to  give 
the  board  jurisdiction  is  an  adjudication  in  the 
merits  of  the  claim,  not  subject  to  collateral 
attack,  and  hence  not  affected  by  the  conclu- 
sions of  an  investigating  committee  that  the 
claim  is  invalid,  though  it  might  be  set  aside 
for  fraud  in  a  direct  proceeding  instituted  for 
that  purpose. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Counties,  U  322-32&] 


IE 
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*  For  opinion  on  petition  to  rehear,  see  59  S.  B.  861. 


5.  Same— Want  of  Jubisdiction-'-Collateb- 

AL  Attack. 

Under  Civ.  Code  1002,  §  806»  providing 
that  no  claim  shall  be  audited  and  paid  by  the 
county  board  unless  it  is  itemised  and  accom- 
panied by  an  affidavit  that  the  items  are  correct! 
etc.,  the  board  has  no  jurisdiction  to  audit  and 
allow  a  claim  not  so  itemized  nor  verified,  and 
its  allowance  of  such  claim  is  void  and  sub- 
ject to  collateral  attack. 

[Ed.  Note.— For  cases  in  pohit,  see  Cent.  Dig. 
voL  13,  Counties,  U  322^3&.] 

0.  Sakb— Rbcobd-^bowino    Jubisdiotional 
Facts. 

Facts  necessary  to  give  the  county  board 
Jurisdiction  in  the  auditing  and  allowing  of 
claims  must  appear  on  the  record,  since  it  is 
an  inferior  tribunal,  and,  if  such  facts  do  not 
appear,  its  judgment  may  be  treated  as  a  nullity 
wherever  encountered. 

7.  Taxation— Levy— Items— Claims  Not  Le- 
gally Allowed. 

In  making  the  estimate  required  by  Civ. 
Code  1902,  9  799,  of  the  amount  necessary  to 
pay  expenses  incurred  by  the  county  board  of 
commissioners  and  for  ordinary  county  expen- 
ses, for  the  purpose  of  enablmg  the  General 
Assembly  to  make  the  proper  levy,  the  board 
is  under  no  duty  to  include  other  than  valid 
claims.  Hence,  claims  not  itemized  or  verified 
by  affidavit  need  not  be  Included,  even  though 
they  have  been  audited  and  allowed. 

Mandamus  by  the  people,  on  the  relation 
of  the  People's  Bank  of  Greenville,  against 
J.  P.  Goodwin,  county  supervisor,  and  others. 
Petition  dismissed. 


J.  A.  McCullough,  for  petitioner. 
Haynsworth,  for  respondents. 


H.  X 


WOODS,  J.  In  this  petition  for  man- 
damus, the  People's  Bank  of  Greenville  al- 
leges it  purchased  for  valuable  consideration 
and  without  notice  of  any  defects,  if  any 
exist,  a  number  of  claims  listed  in  the  peti- 
tion, against  the  county  of  Greenvilie,  which 
had  been  audited  and  approved  by  the  coun- 
ty board  of  commissioners.  The  petition  fur- 
ther alleges:  **That  although  the  county  had 
and  now  has  funds  applicable  to  the  payment 
of  the  said  claims,  J.  W.  Walker,  county 
supervisor,  and  being  the  predecessor  of  the 
present  incumbent,  and  the  old  board  of 
county  commissioners,  refused  to  take  any 
steps  toward  paying  the  said  claims,  but  de- 
nied the  validity  thereof,  and  the  present  re- 
spondents, after  demand  made  upon  them, 
refuse  to  take  any  steps  towards  the  pay- 
ment of  the  said  claims,  and  J.  P.  Goodwin, 
county  supervisor,  refuses,  after  demand 
made  upon  him,  to  draw  his  order  or  war- 
rant upon  the  county  treasurer  upon  the 
funds  in  his  possession  applicable  to  the 
said  claims  or  any  of  them,  and  the  re«. 
spondents,  after  demand  upon  them,  have 
failed  and  refused  to  do  the  acts  required  of 
them  by  law,  looking  towards  the  payment 
of  the  said  claims  or  any  of  them,  and  they 
deny  the  validity  of  the  said  claims,  or  that 
the  county  is  liable  on  account  thereof,  and 
the  county  commissioners  of  Greenville  coun- 
ty refuse  to  levy  a  tax  to  pay  the  said  claimi> 
or  any  part  thereof,  as  they  are  i:equired 
by  law  to  do,  and  they  further  refuse  to  K- 
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elude  the  said  clalm%  or  any  part  of  them,  in 
the  budget  of  expenses  incurred  for  ordinary 
county  expenses  and  report  the  same  to  the 
Comptroller  Qeneral  of  the  state,  by  him  to 
be  submitted  to  the  General  Assembly,  in 
order  to  provide  the  necessary  taxation  for 
county  purposes,  and  they  have  attempted  to 
repudiate  the  said  claim  and  have  refused, 
and  still  refuse,  to  take  any  action  whatso- 
ever, looking  towards  the  recognition  and 
payment  thereof."  The  prayer  is:  'That  J. 
P.  Goodwin,  county  supervisor,  be  required 
to  draw  his  order  or  warrant  upon  the  coun- 
ty treasurer  for  such  funds  as  may  be  in  his 
hands  applicable  to  the  said  claims  or  any 
of  them.  (2)  That  the  board  of  county  com- 
missioners of  the  said  county  be  required 
to  levy  a  tax  In  payment  of  the  said  claims. 
(S)  That  the  said  board  of  county  commis- 
sioners be  required  to  include  in  the  budget, 
or  estimate  of  the  amount  of  money  neces- 
sary to  pay  the  expenses  incurred  by  the 
said  board  and  for  ordinary  county  expenses, 
the  claims  aforesaid  and  report  the  same  to 
the  Comptroller  General  of  the  state,  to  be 
by  him  submitted  to  the  Qeneral  Assembly 
in  order  that  their  payment  may  be  provided 
for.  (4)  That  the  respondents  and  each  of 
them  be  required  to  do  any  and  all  acts  re- 
quired of  them  by  law  looking  towards  the 
recognition  and  payment  of  the  said  claims. 
(5)  For  such  other  and  further  rdief  as 
petitioner  may  be  entitled  to.    •    •    •  " 

The  return  shows  there  are  no  funds  in  the 
hands  of  the  county  treasurer  applicable  to 
the  claims  set  out  In  the  petition,  which  are 
for  past  indebtedness ;  and  section  607  of  the 
Civil  Code  of  1902  prohibits  the  respondents, 
as  public  officers,  from  applying  the  funds 
arising  from  the  taxes  for  the  current  year 
to  the  payment  of  indebtedness  contracted 
in  any  previous  fiscal  year.  Section  800  of 
Oivll  Code  of  1902  forbids  the  supervisor  to 
draw  checks  unless  the  county  treasurer  "has 
reported  funds  in  the  treasury  to  pay  the 
same,"  and  it  forbids  the  county  treasurer  to 
pay  checks  drawn  in  violation  of  its  pro- 
visions. There  is  therefore  no  ground  to 
ask  for  mandamus  to  require  the  Issuing  and 
payment  of  a  check  for  the  amount  of  peti- 
tioner's claims. 

By  section  10,  art  6,  of  the  Constitution, 
the  General  Assembly  was  authorized  to  vest 
in  the  municipal  authorities  of  a  county 
the  power  to  lay  taxes  for  corporate  pui^ 
poses,  but  the  General  Assembly  has  not 
seen  fit  to  confer  the  power  on  the  county 
lioard  of  commissioners,  except  a  limited 
power  to  lay  a  fecial  tax  of  one  mill  for 
roads.  23  St  at  Large,  p.  1012.  Therefore, 
this  court  cannot  issue  a  mandamus  to  re- 
quire the  board  to  do  an  act  not  within  Its 
official  duty  or  power.  In  Supervisors  v. 
U.  S.,  18  Wall.  (U.  S.)  77,  21  L.  Ed.  771,  the 
court  says:  '*It  is  very  plain  that  a  man- 
damus will  not  be  awarded  to  compel  county 
officers  of  a  state  to  do  any  act  which  they 
re  not  authorized  to  do  by  the  laws  of  the 


state  from  which  they  derive  their  powers. 
Such  officers  are  the  creatures  of  the  statute 
law,  brought  into  existence  for  public  pur- 
poses, and  having  no  authority  beyond  that 
conferred  on  them  by  the  author  of  their 
being,  and  it  may  be  observed  that  the  office 
of  a  writ  of  mandamus  is  not  to  create  du* 
ties,  but  to  compel  the  discharge  of  those 
already  .  existing.  A  relator  must  always 
have  a  clear  right  to  the  performance  of  a 
duty  resting  on  the  defendant  before  the  writ 
can  be  invoked.  Is  it  then  the  duty  of  the 
board  of  supervisors  of  a  county  in  the  state 
of  Iowa  to  levy  a  special  tax,  in  addition  to 
a  county  tax  of  four  mills  upon  the  dollar,  to 
satisfy  a  Judgment  recovered  against  the 
county  for  its  ordinary  indebtedness?  The 
question  can  be  answered  only  by  reference 
to  the  statutes  of  the  state.'*  U.  S.  v.  Clark 
County,  96  U.  8.  211,  24  L.  Ed.  629;  U.  S. 
T.  Macon  County  Court  99  U.  S.  582,  25  L. 
Ed.  331.  It  is  true  the  principle  thus  stated 
in  Ralls  County  Court  v.  U.  S.,  105  U.  S. 
733,  26  L.  Ed.  1220,  has  been  generally 
recognized  and  followed:  "It  must  be  consid- 
ered as  settled  in  this  court  that  when  au- 
thority is  granted  by  the  legislative  branch 
of  the  government  to  a  municipality  or  a  sub- 
division of  a  state  to  contract  an  extraordi- 
nary debt  by  the  issue  of  negotiable  securi- 
ties, the  power  to  levy  taxes  sufficient  to  meet» 
at  maturity,  the  obligations  to  be  incurred,  is 
conclusively  implied,  unless  the  law  which 
confers  the  authority,  or  some  general  law 
in  force  at  the  time,  clearly  manifests  a 
contrary  legislative  intention.  The  power  to 
tax  is  necessarily  an  ingredient  of  such  a 
power  to  contract  as,  ordinarily,  political 
bodies  can  only  meet  their  pecuniary  obliga- 
tions through  the  instrumentality  of  taxa- 
tion." U.  S.  V.  Clark  Co.,  supra;  Qulncy  v. 
Jackson,  113  U.  S.  337,  5  Sup.  Ct  644,  28  L. 
Ed.*  1003;  Scotland  Co.  v.  Hill.  140  U.  S.  44, 

II  Sup.  Ct  697,  35  U  Ed.  353.  But  this 
principle  has  no  application  here,  because  the 
claims  involved  are  not  extraordinary  debts, 
but  ordinary  county  claims  for  current  ex- 
penses of  the  class  which  the  General  As- 
sembly undertakes  to  provide  for  by  a  direct 
legislative  levy.    City  of  Cleveland  v.  U.  S., 

III  Fed.  341,  49  C.  C.  A.  883.  Besides,  it  will 
be  found,  in  all  the  cases  above  cited  in 
which  the  power  and  duty  to  levy  a  tax  to 
pay  a  debt  has  been  implied  from  the  au- 
thority to  make  the  debt  the  officers  .  to 
whom  such  power  and  duty  have  been  at- 
tributed were  authorized  by  law  to  levy  taxes 
for  the  general  purposes  of  the  municipality. 
For  the  courts  to  undertake  to  create  the 
machinery  of  taxation  would  be  to  usurp 
a  legislative  function.  This  court  therefore 
has  no  power  to  issue  a  mandamus  to  require 
the  levy  of  a  special  tax  to  pay  the  peti- 
tioner's claims. 

But  the  petition  alleges,  the  claims  now  in 
controversy  against  the  county  having  been 
approved  by  the  county  board  of  commis- 
sloners^  the  court  should  issue  its  writ  of 
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mandamus  requiring  the  board  to  include  the 
claims  in  its  estimate  to  be  sabmitted  under 
section  799  of  the  Civil  Code  of  1902,  which 
reads  as  follows:  "The  county  board  of  com" 
missioners  shall  prepare  an  estimate  of  the 
amount  of  money  necessary  to  pay  the  ex* 
penses  incurred  by  said  boards  and  for  or> 
dinary  county  expenses,  and  report  the  same 
to  the  Comptroller  General  of  the  state,*  on 
or  before  the  5th  day  of  January  of  each 
'  year,  to  be  by  him  submitted  to  the  General 
Assembly,  in  order  to  provide  the  necessary 
taxation  for  county  purposes."  This  section 
was  clearly  intended  to  embrace  past  indebt- 
edness. The  purpose  of  the  estimate  is  to 
.enable  the  General  Assembly  "to  provide  the 
necessary  taxation  for  county  purposes,"  and 
taxation  is  as  essential  for  the  payment  of 
past  indebtedness  as  for  payment  of  current 
expenses.  But  it  is  not  necessary  to  resort 
to  the  spirit  of  the  act  By  its  express  lan- 
guage the  section  requires:  "An  estimate  of 
the  money  necessary  to  pay  the  expenses  in- 
curred by  said  boards  and  for  ordinary  coun- 
ty expensea"  The  expenses  already  incur- 
red by  the  board  clearly  embrace  all  claims 
legally  approved  by  the  board  up  to  the  date 
of  the  estimate;  Ordinary  county  expenses 
are  those  to  be  incurred  for  the  current  fiscal 
year. 

The  respondents,  however,  allege  these 
claims  should  not  be  included  in  the  estimate 
required  by  the  statute:  (1)  Because  they 
were  approved  by  preceding  county  boards 
of  commissioners  without  being  Itemized  and 
verified;  and  (2)  because  a  number  of  tiie 
claims  were  fraudulent,  and  the  rest,  for 
other  reasons  affecting  the  merits,  were  not 
valid  claims  against  the  county.  As  to  the 
merits  of  the  claims,  it  is  well  settled  by  a 
number  of  decisions  of  this  court  that  the  ac- 
tion of  the  county  board  of  commissioners  in 
approving  or  disallowing  a  claim  against  the 
county,  presented  in  such  form  as  to  give  the 
board  Jurisdiction,  is  an  adjudication.  Rich- 
land County  V.  Miller,  16  S.  C.  236;  State  v. 
Kirby,  17  S.  C.  565;  Jennings  v.  Abbeville,  24 
S.  C.  543;  State  v,  Appleby,  25  S.  C.  103; 
Kendall  v.  County  Commissioners,  28  S.  C. 
258^  5  S.  E.  622;  Tinsley  v.  Union  County, 
40  S.  C.  281,  18  S.  B.  794;  Lockwood  v. 
Adams,  63  S.  C.  191,  41  S.  E.  82.  No  doubt, 
such  a  judgment  may  be  set  aside  for  fraud 
by  a  direct  proceeding  Instituted  for  that 
purpose.  Farrow  v.  Dial,  1  McMul.  292,  96 
Am.  Dec.  267;  Brown  v.  Buttz,  15  S.  C.  486; 
Lockwood  V.  Adams  and  Richland  County  v. 
Miller,  supra.  But  it  Is  not  affected  by  the 
conclusions  of  an  investigating  committee  tjiat 
the  claim  upon  which  It  rests  is  invalid  for 
fraud  or  any  other  reason.  Wheeler  v. 
County,  18  S.  C.  135;  State  v.  Appleby, 
supra.  The  finding  of  the  investigating  com- 
mittee appointed  under  the  act  of  1905  (24 
St  at  Large,  p.  1109)  as  to  the  merits  of  the 
claims  can  have  no  effect  Indeed,  the  act 
confers  on  the  committee  no  power  except 
to  investigate.    No  proceeding  haa  been  in- 


stituted to  set  aside  the  approval  or  audit  of 
the  claims  for  fraud,  and  mandamus  could  not 
be  refused  for  lack  of  merit  in  the  claims. 

But  the  fact  alleged  in  the  return,  which  i^ 
not  traversed,  that  the  claims  were  not  veri- 
fied or  itemized  as  required  by  statute,  is 
fataL  Section  806  of  the  Civil  Code  of  1902 
provides:  ''No  accounts  shall  be  audited  and 
ordered  tp  be  paid  by  the  board  of  county 
commissioners  for  any  labor  performed,  fees, 
services,  disbursements,  or  any  other  matter, 
unless  it  shall  be  made  out  in  items  and  ac- 
companied with  an  affidavit  attached  thereto, 
and  made  by  the  person  or  officer  presenting 
or  claiming  the  same,  that  the  said  Items  are 
correct,  and  that  the  labor,  fees,  disburse- 
ments, services  or  other  matters  charged 
therein  have  been  in  fact  done,,  made,  Tea- 
dered,  or  are  due,  and  that  no  part  of  the 
same  has  been  paid  or  satisfied."  Until  a 
claim  is  presented  in  the  form  required  by 
this  statute,  a  county  board  of  commission- 
ers has  no  JurisdlctiOQ  to  audit  it  The 
county  board  of  commissioners  being  an  in* 
ferior  tribunal,  the  facts  necessary  to  give 
it  jurisdiction  must  appear  on  the  record; 
and,  if  they  do  not  appear,  its  judgment  may 
be  treated  as  a  nullity  wherever  ^icountered. 
Devall  V.  Taylor,  Cheves,  5;  McCall  v.  Cohen, 
18  S.  C.  198.  For  this  reason,  the  county 
board  of  commissioners  are  under  no  duty 
to  treat  the  claims  as  valid  and  include  them 
in  the  estimate  of  the  expenses  incurred. 

The  petition  for  mandamus  is  dismissed. 


a45  N.  C.  279) 
TOMLINSON  V.  BENNETT. 

(Supreme  Court  of  North  Carolina.     Oct  23, 
1907.) 

L  MoNBT  Received— BxECUTOBY  Contract— 

luPLiED  Promise  to  Repay. 

If  one  in  part  performance  of  an  execu- 
tory contract  pays  money  and  delivers  person- 
alty, and  for  any  reason,  for  which  he  is  not 
responsible,  the  contract  is  not  executed,  he 
can  recover  the  money  on  an  implied  promise 
to  repay  it  and  the  value  of  the  personalty  as 
for  a  conversion. 

[EM.  Note.*-For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Money  Received*  §S  9-10.] 

2.   LrllCITATION    OF    ACTIONS— P A YHENT    UnDEB 

ExECUTORT  Contract— Accrual  of  Right 

to"  Sue. 

Limitations  ran  againsL  an  action  to  re- 
cover money  paid  under  an  executory  contract 
not  executed  from  the  time  the  contract  is 
broken,  and  not  from  the  time  the  money  is  re- 
ceived. 

[Bid.  Note.~For  cases  in  point  see  Cent  Dig. 
vol.  33,  Limitation  of  Actions,  f  266.] 

8.  Sake— Estoppel  to  Plead  Limitation. 

Though  one  may  not  plead  limitations 
where  his  inequitable  conduct  has  prevented 
another  from  suing  during  the  statutory  period, 
defendant  could  plead  limitations  against  an 
action  to  recover  money  paid  and  personalty 
delivered  on  an  executory  contract  not  executed, 
though  he  sued  plaintiff  about  the  time  the 
contract  was  broken,  and  failed  to  file  his  com- 
plaint for  several  years,  and  then  took  a  non- 
suit, since  plaintiff  at  anv  time  could  have 
compelled  defendant  as  plamtiff  in  the  f<mner 
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action  to  file  his  complaint  or  diamlss,  or  could 
have  sued  earlier. 

[Bd.  Note.— For  cases  in  point,  see  Gent  Dig. 
▼01.  83,  Limitation  of  Actions,  f  56.] 

4.  Evidence— PABair-ADUiBSiBiLiTT. 

Where  plaintiff  pleads  that  he  was  pro- 
vented  from  setting  up  his  claim  as  a  counter- 
claim in  an  action  by  defendant  through  de- 
fendant's dismissal  of  his  suit  vnthout  filing 
any  complaint,  leaving  in  the  record  only  the 
summons  and  order  of  dismissal,  parol  testi- 
mony is  inadmissible  to  show  what  would  have 
been  alleged  in  such  complaint. 

Appeal  from  Superior  Ck>urt,  Anson  Ck>un- 
ty;   CouDcill,  Judge. 

Action  by  T.  R.  Tomlinson  against  D.  N. 
Bennett  From  a  judgment  for  defendant, 
plaintiff   appeals.     Affirmed. 

Action  to  recover  money  paid,  and  the 
value  of  a  horse  delivered  by  plaintiff  to  de- 
fendant The  uncontroverted  facts,  as  they 
appear  upon  the  pleadings,  are:  On  De- 
cember 1,  1887,  plaintiff  and  defendant  en- 
tered into  a  contract,  whereby  defendant 
agreed  to  convey  to  plaintiff  a  good  and  in- 
defeasible title  to  a  tract  of  land  represent- 
ed to  be  of  the  yalue  of  $1,826.  Plaintiff,  in 
consideration  of  the  conveyance  of  said 
land,  agreed  to  convey  to  defendant  title 
to  a  lot  in  the  town  of  Wadesboro  of  the 
yalue  of  $1,500,  to  pay  $175  in  money,  and 
deliver  to  him  one  horse  yalued  at  $150. 
Plaintiff  paid  tlie  money,  and  delivered  the 
horse  at  the  time  the  contract  was  made. 
For  reasons  not  necessary  to  be  set  out,  the 
contract  in  regard  to  the  conveyance  of 
the  real  estate  was  never  executed.    At  the 

term,  1888,  of  the  superior  court  of 

Anson  county,  defendant  Instituted  an  ac- 
tion against  plaintiff,  in  which  summons 
was  duly  issued  and  served.  The  case  re- 
mained on  the  docket  of  said  court,  no  com- 
plaint having  been  filed,  until  March  term, 
1906,  when  the  plaintiff  in  said  action  took 
a  nonsuit  Plaintiff  in  thi^  action  objected 
thereto.  Plaintiff  herein  at  April  term,  1900^ 
of  said  court  instituted  this  action,  alleging 
that  he  was  Induced  to  enter  into  said  con- 
tract by  repres^itatlons  in  regard  to  the 
value,  condition,  etc.,  of  said  land,  which 
were  untrue — ^that  the  title  was  defective. 
He  also  alleged  the  payment  of  the  money 
and  delivery  of  the  horse  and  value  thereof, 
demanding  Judgment  therefor.  Defendant 
answered  at  length,  admitting  that  the  con- 
tract had  not  been  executed,  stating  reasons 
therefor,  and  pleading  the  several  statutes 
of  limitation.  Plaintiff  alleged  that  he  was 
prevented  from  setting  up  the  matters  con- 
stituting his  present  cause  of  action  by  way 
of  counterclaim  in  said  action,  by  reason 
of  defendant's  failure  to  file  a  complaint, 
and  taking  a  nonsuit  therein.  The  com- 
plaint does  not  state  the  cause  of  action 
upon  which  the  first  suit  was  brought  The 
answer  states  that  it  was  to  compel  the 
present  plaintiff,  defendant  therein,  to  car^ 
ry  out  his  contract  He  admits  that  the 
nonsuit  was  taken,  alleging  that  after  the 
Institution  of  the  action,  a  buildhig  on  the 


lot,  contracted  to  be  conveyed,  was  de- 
stroyed by  fire,  rendering  it  impracticable 
for  plaintiff  to  comply  with  his  contract, 
etc  Defendant  herein  moved  for  judgment 
upon  the  facts  alleged  and  admitted  in  the 
pleadings,  for  that  (1)  the  complaint  did  not 
set  out  facts  sufficient  to  constitute  a  cause 
of  action;  and  (2)  that  the  alleged  cause  of 
actfon  was  barred  by  the  statute  of  limita- 
tions. His  honor  granted  the  motion.  Plain- 
tiff excepted  and  appealed. 

H.  H.  Mcl^icndon  and  J.  W.  Gulledge,  for 
appellant    Robinson  ft  Caudle,  for  appellee. 

CONNOR,  J.  (after  stating  the  facts  as 
above).  The  only  cause  of  action  stated 
in  the  complaint  is  for  money  had  and  re- 
ceived to  plaintiff's  use.  If  the  plaintiff,  in 
part  performance  of  an  executory  contract 
paid  the  money  and  delivered .  the  horse, 
and  for  any  reason,  for  which  he  was  not 
responsible,  the  contract  was  not  executed, 
he  would  be  entitled  to  recover  the  money 
upon  an  Impliedi  promise  to  repay  it  and  the 
value  of  the  horse  as  for  a  conversion.  The 
law  will  imply  a  promise  to  repay  money  re- 
ceived, when  there  is  a  total  failure  of  the 
consideration  upon  which  it  was  paid.  It 
would  be  against  good  conscience  and  equity 
to  retain  it  This  is  the  principle  upon 
which  the  action  is  based.  As  plaintiff  does 
not  allege  that  the  horse  was  sold  and  the 
money  actually  received,  the  action  in  that 
respect  must  be  for  the  value  of  the  horse. 
This,  however,  is  not  the  point  in  the  case. 
Treating  the  action  as  for  money  had  and 
received,  it  is  barred  at  the  end  of  three 
years  from  the  time  the  action  accrued — 
that  is,  the  contract  was  broken — and  not 
from  the  receipt  of  the  mon^.  This  was  in 
1888.  Plaintiff,  however,  says  that  he  was 
prevented  from  suing  by  reason  of  defend- 
ant's conduct  in  bringing  an  action  in  1888, 
permitting  it  to  remain  on  the  docket  until 
1906,  and  disposing  of  it  by  a  nonsuit  It  is 
settled  that  if  plaintiff  was  prevented  from 
bringing  his  action,  during  the  statutory 
period,  by  such  conduct  on  the  part  of  the 
defendant  as  makes  It  inequitable  for  him 
to  plead  the  statute,  or  by  reason  of  any 
agreement  not  to  do  so,  he  will  not  be  per- 
mitted to  defeat  plaintiff's  action  by  inter- 
posing the  plea.  Daniel  v.  Com'rs,  74  N. 
C.  494;  Haymore  v.  Com'rs,  85  N.  C.  268; 
Whitehurst  v.  Dey,  90  N.  C.  542.  These 
and  other  cases  sustain  this  proposition. 

We  are  unable  to  see  in  the  mere  failure 
of  the  defendant  to  file  his  complaint  In  ^e 
former  action,  in  the  absence  of  any  agree- 
ment calculated  to  cause  the  plaintiff  to 
sleep  upon  his  rights,  any  fraud  or  wrong  on 
his  part  Assuming,  for  the  purpose  of  the 
argiunent,  that  plaintiff  in  that  action  would, 
in  his  complaint  have  set  out  a  cause  of  ac- 
tion to  which  the  defendant's  present  cause 
of  action  could  have  been  pleaded  as  a 
counterclaim,  he  was  not  compelled  to  plead 
it    He  may  at  any  time  have  brought  an  In- 
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dependent  action.  Woody  t.  Jordan,  69  N. 
Ow  189.  Plaintiff  encounters  another  difficul- 
ty— how  Is  the  court  to  know  what  the  de- 
fendant, the  plaintiff  in  that  action,  would 
have  alleged  therein  as  his  cause  of  ac- 
tion? We  do  not  think  parol  evidence  would 
be  competent  to  show  what  a  plaintiff  would 
have  alleged  In  a  complaint  which  was  neyer 
filed.  The  language  of  Ashe,  J.,  In  Bryan  t. 
Malloy,  90  N.  0.  606>  discussing  a  different 
question,  but  involylng  the  same  principle, 
is  pertinent.  *^he  only  record  is  a  sum- 
mons, no  complaint,  no  answer,  no  issue  and 
no  verdict,  only  a  Judgment  of  nonsuit, 
which  in  that  case  means  a  nolle  prosequi.'* 
Concluding  the  discussion  and  referring  to 
the  class  of  cases  in  which  parol  evidence  is 
admissible  to  make  more  specific  the  Issues 
decided  in  a  former  action,  he  says:  "It  is 
only  admissible  in  aid  of  the  record;  that  is, 
whenever  the  record  of  the  first  trial  fails 
to  disclose  the  precise  point  on  which  It  was 
decided.  It  Is  competent  for  the  party  plead- 
ing it  as  an  estoppel  to  aver  the  Identity  of 
the  point  or  question  on  which  the  decision 
was  had  and  to  support  it  by  proof.  But 
there  must  be  a  record  to  be  aided.  When 
there  is  no  record,  as  in  this  case,  there  is 
no  foundation  for  the  proof."  The  learned 
Justice  used  the  word  "record"  as  synonymous 
with  '^pleading."  The  plaintiff  could,  at  any 
term  of  the  court  between  1888  and  1906,  have 
compelled  the  defendant,  plaintiff  in  the  first 
action,  to  file  hts  complaint  or  dismiss  his  ac- 
tion, or  he  could  have  brought  his  action  for 
the  recovery  of  the  money  paid  and  the  val- 
ue of  the  horse.  There  was  nothing  in  the 
record  to  prevent  him  from  doing  so.  By  per- 
mitting the  taction  to  remain  on  the  docket 
during  the  Intervening  years  and  failing  to 
sue,  he  is  barred.  There  must  be  an  end  to 
litigation.  Private  right  and  public  Interest 
demand  it,  and  vindicate  the  wisdom  of  stat- 
utes of  limitation. 
The  judgment  must  be  affirmed. 


(145  N.  C.  288) 

*       McINTYRB  et  aL  v.  PROCTOR  et  aL 

(Supreme  Court  of  North  Carolina.    Oct.  23k 
1907.) 

IhaCUTOB»—RESIO  NATION. 

After  an  ezecotor  has  accepted  the  office 
and  qualified,  he  cannot  be  permitted  to  resign, 
if  he  is  a  competent  and  proper  person. 

[Ed.  Note.— For  cases  in  point,  lee  Cent  Dig. 
vol.  22,  Executors  and  Admmlstrators,  §  213.] 

Appeal  from  Superior  Court,  Robeson  Coun- 
ty;  E.  B.  Jones,  Judge. 

Special  proceedings  by  Stephen  Mclntyre 
and  another  against  Lizzie  G.  Proctor  and 
others  to  be  allowed  to  resign  as  executors  of 
a  will  of  Edward  Knox  Proctor,  Jr.,  deceas- 
ed. From  an  order  of  the  superior  court  re- 
versing a  Judgment  of  the  cleric  of  the  su- 
perior court,  the  guardian  ad  litem  for  mi- 
nor defendants  appeals.    Reversed. 

The  petitioners,  having  qualified  as  execu- 
tors of  the  last  will  and  testament  of  B.  K. 


Proctor,  deceased,  proceeded  to  collect  the  as- 
sets and  pay  the  debts  of  their  testator,  and, 
having  in  their  possession  quite  an  amount 
of  property,  real  and  personal,  to  be  man- 
aged and  applied  under  the  provisions  of  the 
will,  filed  their  petition  before  the  clerk  of 
the  court  that  they  be  allowed  to  resign  their 
office  In  favor  of  a  son  of  the  testator  now 
grown,  who  is  ready  and  willing  to  act  as 
their  suocessor  and  is  capable  of  discharging 
the  duties  of  «the  office.  The  widow  and  chil- 
dren and  heirs  at  law  of  the  testator  were 
made  parties  defendant,  and  a  guardian  ad 
litem  for  the  Infants  duly  appointed.  On  the 
hearing  the  cleric,  having  found  the  allega- 
tions of  the  petition  to  be  true,  held  as  fol- 
lows: "Upon  the  foregoing  facts,  the  court 
is  of  opinion  that  as  a  matter  of  law  it  has 
no  power  to  permit  the  petitioners  to  resign 
as  executors  and  trustees  of  the  estate  of  B. 
K.  Proctor,  Jr.,  and  that  the  court  has  no 
power  to  appoint  James  D.  Proctor  as  ad- 
mlnistratCMr  de  bonis  non,''  etc.  And  there- 
upon adjudged  that  the  prayer  of  the  peti- 
tioners be  refused.  On  appeal  the  Judge  re- 
versed the  ruling  of  the  clerk,  and  directed 
that  the  clerk  proceed  In  accordance  with 
such  ruling,  and  defendants  excepted  and  ap- 
pealed. 

Mclntyre  &  Laurence,  for  plaintiffs. 

HOKE,  J.  (after  stating  the  facts  as  above). 
The  allegations  of  the  petition  relevant  to  the 
Inquiry  admitted  by  the  answer  and  found 
to  be  true  on  the  hearing  are  as  follows:  "(3) 
That  your  petitioners  have  collected  all  the 
assets  belonging  to  said  estate,  and  have  paid 
all  debts  due  by  the  said  estate,  and  have  in 
all  respects  complied  with  the  terms  and  pro- 
visions of  the  said  last  will  and  testament, 
and  have  made  all  investments  as  therein 
provided,  and  have  satisfied  all  legacies  to 
be  satisfied,  all  of  which  will  more  fully  ap- 
pear from  the  annual  accounts  filed  by  your 
petitioners  as  executors  in  the  office  of  the 
clerk  of  the  superior  court  of  Robeson  county, 
to  which  said  reports  reference  Is  hereby 
made.  (4)  That  your  petltfoners  have  so  far 
administered  the  said  trust  that  nothing  now 
remains  to  be  done  except  to  collect  the  rents 
and  profits  from  the  real  estate  owned,  and 
the  dividends  from  the  moneys  Invested,  and 
to  expend  such  portions  thereof  as  may  be 
necessary  for  the  support,  maintenance,  and 
education  of  the  family  of  said  E.  K.  Proc- 
tor, Jr.,  as  by  the  said  will  provided.  (5)  That 
your  petitioners  are  informed  and  believe 
that,  under  the  terms  and  provisions  of  the 
said  will,  the  said  trust  cannot  be  finally  clos- 
ed and  settled  until  the  youngest  child  of  the 
said  E.  K.  Proctor,  Jr.,  attains  his  majority, 
and,  inasmuch  as  said  youngest  child,  RoI)ert 
W.  Proctor,  is  now  of  the  age  of  about  8 
years,  it  will  be  some  13  years  before  said 
trust  can  be  finally  closed  and  settled.  (6) 
That  the  administration  of  the  said  period  d 
13  years  will  be  very  expensive  to  the  sale 
estate,  and  a  heavy  charge  upon  the  said  chil 


M 


59  SOUTHEASTERN  RBPOBTBB. 


(N.C. 


dren  and  devisees  of  the  said  B.  K.  Proctor, 
Jr.,  the  same  to  be  tbe  more  considered  on  ac- 
count of  the  fact  that  the  utmost  economy 
must  be  nseh  in  order  that  there  maj  be 
property  sufficient  to  provide  a  suppoift,  main- 
tenance, and  education  for  all  of  the  said 
children  until  they  attain  their  majority.  (7) 
That  the  widow  and  all  the  children  of  the 
said  B.  K.  Proctor,  Jr.,  reside  in  the  town  of 
Lumberton,  N.  C,  and  no  general  or  testa- 
mentary gniardian  has  been  appointed  for  the 
minor  children.  That  all  of  the  said  children, 
except  James  D.  Proctor,  are  infants  and  re- 
side with  their  mother.  (S)  That  James  D. 
Proctor,  eldest  son  of  B.  K.  Proctor,  Jr.,  has 
attained  his  majority,  and  is  now  engaged  in 
the  practice  of  law  in  the  town  of  Lumber- 
ton,  N.  C,  and  the  widow  and  children  of  said 
E.  K.  Proctor,  Jr.,  reside  with  him,  under  his 
care  and  protection.  (9)  That  your  petition- 
ers believe,  and  so  allege,  that  It  would  be  to 
the  best  interests  of  the  widow  and  children 
of  the  said  B.  K.  Proctor,  Jr.,  if  the  man- 
agement of  the  said  estate  and  the  care  and 
control  thereof  could  be  turned  over  to  James 
D.  Proctor,  for  the  reason  that  the  said 
James  D.  Proctor,  residing  as  he  does  with 
the  others  of  the  family,  is  in  a  better  posi- 
tion to  know  their  actual  necessities  and  to 
exercise  greater  economy  in  their  support 
and  maintenance  than  can  the  present  ex- 
ecutors, and  for  the  further  reason  that  no 
commissions  would  be  charged  by  him  for 
his  services  in  closing  up  the  said  trust  and 
estate:  (10)  That  your  petitioners  have  con- 
sulted Mrs.  Lizzie  Q.  Proctor,  widow  of  E. 
K.  Proctor,  Jr.,  and  the  children  who  are  cap- 
able of  understanding,  and  they  agree  with 
your  petitioners,  and  are  desirous,  that  your 
petitioners  be  allowed  to  resign  as  executors 
and  trustees 'Of  the  estate  of  B.  K.  Proctor, 
Jr.,  aud  that  the  said  James  D.  Proctor  be 
appointed  in  their  place  and  stead.  (11)  That 
your  petitioners  have  consulted  the  said 
James  D.  Proctor,  and  he  is  willing  to  as- 
sume the  duties  which  would  be  imposed  ui>- 
on  him  in  case  of  his  appointment  as  substi- 
tuted trustee  of  the  said  estate,  and  he  is 
prepared  to  give  such  bon4  as  the  court  may 
require  of.  him  as  a  condition  precedent  to 
this  appointment  (12)  That  your  petition- 
ers are  desirous  of  filing  their  last  annual  ac^ 
count,  and  of  resigning  their  executorship  and 
trusteeship  in  favor  of  the  said  James  D. 
Proctor,  and  there  are  many  reasons,  busi- 
ness and  sentimental,  incapable  of  being  set 
forth  here,  why  it  will  be  to  the  benefit  of  the 
widow  and  heirs  at  law  of  the  said  B.  K. 
Proctor,  Jr.,  that  such  change  be  made." 
And  on  these  facts  we  think  the  clerk  cor- 
rectly ruled  that  he  had  no  power  to  accept 
tbe  proposed  resignation  and  appoint  a  suc- 
cessor. 

At  common  law,  using  the  term  in  its 
broadest  sense,  an  administrator  and  execu- 
tor who  had  duly  qualified  and  entered  on 
the  performance  of  his  duties  had  no  right 
at  his  own  desire  and  for  his  own  conveni- 


ence to  resign  his  oflSce,  and  so  put  aside  re- 
sponsibility for  the  further  performance  of 
his  duties.  This  has  been  directly  held  with 
us  in  the  case  of  Washington,  Ex'r,  v.  Blunt, 
43  N.  G.  253 ;  and  without  statutory  author- 
ity a  clerk  for  a  like  purpose  has  no  right  to 
permit  such  resignation.  Our  statutes  in 
various  sections  (Revisal  1905,  (§  31--34r-35- 
87-33)  confer  on  the  clerks  the  power  to  re- 
voke the  letters  of  administrations  for  cer- 
tain reasons  therein  specified;  section  88, 
containing  the  more  general  provisions  on 
the  subject,  being  as  follows :  "If  it  is  made 
to  appear  that  the  person  to  whom  the  letters 
have  been  issued  is  legally  hicompetent,  or 
has  been  guilty  of  default  or  misconduct  in 
the  execution  of  his  office,  or  that  the  letters 
have  been  obtained  by  false  and  fraudulent 
misrepresentations."  And  no  doubt  for 
causes  specified  in  the  statute  or  equivalent 
causes  as  Indicated  by  way  of  suggestion  only, 
in  Tnlburt  v.  Hollar,  102  N.  G.  408,  9  S.  B. 
430,  the  clerk  could  permit  the  officer  to  re- 
sign and  revoke  the  letters  on  such  resigns- 
tion.  But  the  power  exists  for  the  good  of 
the  estate  and  its  proper  administration,  and 
should  only  be  exercised  by  reason  of  some 
unfitness  or  unfaithfulness  on  the  part  of  the 
trustee,  and  never  simply  for  his  convenience 
or  because  the  parties  interested  may  desire 
it  While  the  prhiclple  is  well  established, 
both  as  to  administrators  and  executors,  it 
is  more  especflally  appropriate  to  the  case  of 
executors  who  are  selected  by  the  testator 
himself,  usually  because  of  his  knowledge  of 
their  business  capacity  and  his  confidence  in 
their  integrity  or  both;  and,  though  th^ 
have  in  the  first  instance  a  right  to  decline 
the  office,  after  they  have  acce|)ted  and  are 
qualified,  they  are  not  afterwards  permitted 
to  resign,  and  voluntarily  put  aside  its  re- 
fiQponsibillties.  This  case  presents  a  good  il- 
lustration of  the  doctrine  and  its  proper  ap- 
plication. '  A  perusal  of  the  will  and  the  facts 
submitted  in  connection  with  the  administra- 
tion indicates  that  there  is  a  good  amount  of 
property  to  be  invested  and  managed,  and 
that  the  duties  incident  to  the  trust  will  con- 
tinue for  some  length  of  time.  The  testator 
has  selected  two  of  his  friends  to  administer 
his  estate,  and  carry  out  his  wishes,  on  ac- 
count of  their  capacity  and  approved  faith- 
fulness, and  they  will  no  doubt  continue  to 
Justify  his  confidence.  There  is  no  reason  al- 
leged or  shown  why  they  should  be  displaced, 
and  the  Judgment  of  the  clerk  should  have 
been  affirmed.  Let  this  be  certified  and  or> 
der  entered  accordingly. 
Reversed. 

a45  N.  C.  440) 
STATB  V.  WOLF. 

(Supreme  Gourt  of  North  Garolina.    Oct  16, 
1907J 

1.  Indians— Schools— GoxpuLSOBT    Attend- 
ance—Statutes— Validity. 

Const,   art.   9,  9    IS,   authorising  laws  to 
require  the  attendance  of  children  at  school,  em- 
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braces  iDdlans  as  well  as  whites  and  blacks, 
and  hence  Laws  1905,  p.  227,  c.  21R,  reqniring 
certain  Indian  children  to  attend  school,  is  not 
invalid  as  exceeding  the  Legislature's  power. 

2.  CORSTITUTZOKAI.  LAW— 0LA88  LbOISLATIOII 

—  Indians  —  CoftcPKZjjno    Attbndancb  at 

School. 

Laws  1906,  p.  227,  c.  213^  requiring  certain 
Indian  children  to  attend  school,  is  not  uncon- 
stitutional as  class  legislation. 
8.  Statutes  —  Special    Laws  —  Indians  — 

Schools— Compelling  Attendance. 

Laws  1905,  p.  227,  c.  213.  creating  a  special 
school  district,  and  requiring  Indian  children  re* 
siding  therein  to  attend  school,  is  not  invalid  be* 
cause  applying  to  one  locality  or  district  only, 
and  not  to  the  state  at  large. 

TEd.  Note.— For  cases  in  point  see  Cent.  IMg. 
vol.  44,  Statutes,  S  107.] 

4.  Indians— Schools  —  CoifPtTLsoBT  Attend- 
ance. 

Laws  1905.  p.  227,  c.  213,  creajting  a  spe- 
cial school  district  and  requiring  certain  Indian 
children  to  attend  school,  does  not  compel  their 
attendance  at  the  school  maintained  within  the 
district  by  the  federal  government,  but  specific- 
ally provide?  that  such  children  may  be  sent  to 
any  other  school. 
Connor  and  Walker,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Swain  Coun- 
ty; O.  H.  Allen,  Judge. 

Jacob  Wolf  was  acquitted  of  nnlawfnlly 
withholding  his  child  from  school  in  violation 
of  Pub.  Laws  1905,  c.  218,  and  the  state 
appeals.    Reversed. 

The  Attorney  General  and  Hayden  Wolf, 
Asst  Atty.  Gen.,  for  the  State.  W.  T.  Craw- 
ford, for  defendant 

CLARK,  O.  J.  Chapter  21,3,  p.  227,  Laws 
1905,  reads  as  follows: 

•^Section  1.  That  all  within  the  boundary 
known  as  the  'Qualla  boundary'  of  the  Chero- 
kee Indian  lands  in  Jackson  and  Swain 
counties,  in  which  is  located  the  government 
Indian  school  at  Cherokee,  N.  C,  be  and  the 
same  is  hereby  constituted  a  special  school 
district 

'*Sec.  2.  That  all  children  within  said 
boundary  are  hereby  compelled  to  attend 
school  at  least  nine  months  in  each  calendar 
year  between  the  ages  of  seven  and  seventeen 
years:  provided,  the  government  of  the  Unit- 
ed States  shall  furnish  such  school  with  all 
proper  facilities,  together  with  board,  cloth- 
ing, books,  medicine,  medical  attendance  and 
other  necessary  expenses:  inrovlded,  further, 
\hat  nothing  In  this  act  shall  compel  any 
sick  or  otherwise  disabled  child,  or  any  child 
who  Is  sole  person  or  necessary  for  the  care 
or  waiting  on  of  any  sick  parent,  or  for  legal 
or  lawful  excuse,  to  attend  said  school:  pro- 
vided further,  that  nothing  in  this  act  shall 
prevent  the  proper  school  authorities  from 
excusing  any  child  from  the  provisions  of  this 
act  when  in  their  Judgment  they  deem  It 
necessary:  provided,  further,  that  this  act 
shall  not  apply  to  children  in  said  boundary 
attending  some  other  school  for  a  like  time 
and  period. 

"Sec  8.  That  it  shall  be  unlawful  for  any 
parent  or  guardian  to  withhold  any  child 
from  school,  and  upon  conviction  shall  be  finr 


ed  or  imprisoned  at  the  dlscretioo  o(f  the 
court 

"Sec.  4.  That  the  proper  ^^ithorities  of  said 
school  shall  have  authority  .to  take  charge 
of  any  of  said  children  of  said. district,  wher^ 
ever  found,  and  place  and  keep  them  in  said 
schools  for  the  period  above  expressed:  pro- 
vided, that  nothing  in  this  act  shall  allow  any 
person  to  mistreat  or  abuse  said  child  or 
children  or  use  any  more  force  than  Is  neces- 
sary to  carry  this  act  into  force  and  effect 

"Sec.  5.  Tha^  nothing  in  this  act  shall  ap- 
ply to  any  child,  parent  or  guardian  with 
less  than  one-eighth  Indian  blood." 

The  defendant  was  indicted  for  violation 
of  this  act  and  the  jury  returned  the  foUow- 
ipg  special  verdict:  "We  find  that  at  the 
commencement  of  this  action,  and  for  a  year 
prior  thereto,  there  was  a  school  maintained 
by  the  government  of  the  United  States  with- 
in the  Qualla  boundary,  furnished  with  all 
the  proper  facilities,  together  with  board, 
clothing,  books,  medicine,  medical  attend- 
ance, and  other  necessary  expenses;  that  the 
defendant  was  the  father  of  a  child  betwe^ 
the  ages  of  7  and  17;  that  he  did  not  send 
said  child  to  the  said  scho<^  for  nine  months 
during  the  last  school  year;  that  said  child  is 
more  than  one-eighth  Indian  blood;  that  said 
child  was  not  sick,  disabled,  or  necessary 
for  the  care  or  waiting  upon  of  any  sick  par^ 
ent;  that  said  child  was  not  in  attendance  on 
any  other  school  for  a  period  of  nine  months 
during  said  school  year,  nor  was  said  child 
excused  from  attendance  by  the  proper  siphool 
authorities;  that  said  defendant  resided 
within  the  Qualla  boundary;  that  the  said 
school  is  under  the  entire  control  of  the  Unit- 
ed States,  and  the  said  school  is  in  no  way 
under  the  control  or  management  of  the 
board  of  education,  or  school  committee,  or 
taught  by  any  teacher  under  employment  of 
the  state.  If,  upon  this  special  verdict  the 
court  be  of  the  opinion  that  the  defendant 
is  guilty,  then  we,  the  Jury,  find  him  guilty; 
but,  if  the  court  be  of  the  opinion  that  he  be 
not  guilty,  then  we  find  him  not  guilty."  The 
defense  seems  to  rest  its  case  upon  three 
propositions:  (1)  The  defendant  is  not  a  citi- 
zen of  the  state,  and  hence  the  act  is  beyond 
the  power  of  the  state  Legislature.  (2)  That 
the  act  applies  only  to  Indians,  and  hence  Is 
class  legislation,  and  unconstitutional.  (3)  It 
is  unconstitutional  to  select  out  one  school 
district  or  locality  and  make  education  com- 
pulsory therein,  without  applying  the  same 
regulation  to  the  rest  of  the  state. 

Const  art  9,  S  15,  provides:  "The  General 
Assembly  is  hereby  empowered  to  enact  that 
every  child  of  sufficient  mental  and  physical 
ability,  shall  attend  the  public  schools  dur- 
ing the  period  between  the  ages  of  six  and 
eighteen  years,  for  a  term  of  not  less  than 
sixteen  months,  unless  educated  by  other 
means."  The  authority  Is  as  to  "every  child" 
between  the  ages  of  6  and  18,  and  embraces 
Indians,  as  well  as  white  and  blacks.  We 
have  long  bad  legislation  for  separate  schools 
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for  thB  CroatftM  In  Bobeson.  In  State  t. 
Ta-cha-Da-tah,  04  N.  a  614,  It  was  held  that 
the  Cberokee  Indians  resident  In  this  state 
are  subject  to  onr  criminal  laws;  the  conrt 
MtjtDg:  ^Trima  fade,  all  persons  within  the 
state  are  subject  to  Iti  criminal  law  and  with- 
in the  jurisdiction  of  this  court  If  any  ex- 
ception  exists*  it  must  be  shown.  Upon  ex- 
amination of  the  treaty  of  New  Bcbotah,  Qa., 
on  December  29,  1835,  between  the  United 
States  and  the  Oherokee  Indians,  we  find 
that  by  article  12  It  was  pft>Tlded  that  In- 
dlTlduals  and  ftunllies  who  were  averse  to 
moTlng  west  of  the  Mississippi  river  might 
remain  and  become  dtlsens  of  the  states 
where  they  resided.  •  •  •  Unless  ex. 
pressly  excepted,  our  laws  apply  equally  tp 
all  persons,  irrespective  of  race."  In  Chero- 
kee Nation  V.  Georgia,  5  Pet  (U.  8.)  1,  8  L. 
Bd.  25»  and  Worcester  y.  Georgia,  6  Pet  (U. 
8.)  515,  8  L.  Bd.  483,  it  Is  held:  "It  is  the 
universal  doctrine  of  the  public  law  that  the 
Indians  are  the  domestic  subjects  of  the  par- 
ticular Buropean  or  American  state  in  which 
they  may  happen  to  be.**  There  are  bands  of 
Indians  still  surviving  in  New  Yoft,  Georgia, 
Wisconsin,  and  in  many  other  states,  and  the 
decisions  on  this  point  are  summed  up'  and 
reviewed  in  State  v.  Doxtater,  47  Wis.  278, 
2  N.  W.  439.  These  decisions  show  tliat 
Indians  are  subject  to  the  general  laws  of  the 
state,  unless  q^edally  excepted,  and  that  they 
are  usually  excepted  in  laws  as  to  taxation 
and  game  laws,  but  not  in  this  state.  In 
this  case  the  General  Assembly  did  not  ex- 
empt Indians,  but  spedally  provided  for  the 
application  of  this  law  to  them  in  this  dis- 
trict In  Re  Cherokee  Trust  Funds,  117  U. 
S.  309  (bottom  of  page)  6  Sup.  Ct  728  (29 
L.  Bd.  880),  it  is  said  of  the  Cherokees  In 
North  Carolina,  "They  are  dtlzens  of  that 
state,  and  bound  by  its  laws.** 

The  second  objection,  that  this  is  class  leg- 
islation and  unconstitutional,  is  equally  un- 
tenable, as  is  also  the  third  objection,  that 
It  applies  to  only  one  locality  or  district 
The  Oonstitutlon  does  provide  (article  9,  f  2): 
''The  children  of  the  white  race  and  the  chil- 
dren of  the  colored  race  shall  be  taught  in 
separate  public  schools,  but  there  shall  be 
no  discrimination  in  favor  of,  or  to  the  prej- 
udice of  either."  The  white  and  colored 
races  compose  the  bulk  of  the  people  of  this 
state,  and  the  object  of  this  provision  is 
plain,  but  It  is  clear  that  this  special  act  in 
regard  to  the  Indians  of  the  Qualla  school 
district  is  "no  discrimination  in  favor  of,  or 
to  the  prejudice  of,  either"  the  white  or  color- 
ed race.  And  it  is  also  well  settled  that  the 
Legislature  can  meet  the  needs  of  one  county, 
district  or  locality  without  making  the  same 
act  apply  to  the  whole  state.  This  was  held 
as  to  the  sale  of  intoxicating  liquor  (State  v. 
Joyner,  81  N.  C.  534;  State  v.  Stovall,  103  N. 
O.  416,  8  a  B.  900;  State  v.  Barrlnger,  110 
N.  C.  525,  14  S.  B.  781;  State  v.  Snow,  117 
N.  O.  774,  23  S.  B.  322),  restricting  sale  of 
seed  cotton  In   certain  localities  (State  v. 


Moore,  IM  N.  a  714, 10  8.  A  148, 17  Am.  8t 

Rep.  896),  as  to  no  fence  laws  (Broadfoot  v. 
Fayetteville,  121  N.  a  418»  28  8.  B.  515,  39 
li.  B.  A.  245,  61  Am.  St  Repu  66Q,  as  to  mode 
of  working  public  roads  (Tate  v.  Oommls- 
sioners,  122  N.  a  812,  30  S.  BL  352),  and  there 
are  other  Instances  (Intendant  v.  Sorrell,  46 
N.  a  49),  and  many  cases  cited  (State  v. 
Sharp,  125  N.  a  632,  633,  34  8.  B.  264,  74 
Am.  St  Rep.  663).  That  the  Legislature  may 
provide  special  regulations  for  a  particular 
school  district,  as  where  for  Instance  the  dis- 
trict furnishes,  by  Its  own  action,  funds  in 
addition  to  the  public  school  funds,  is  held  in 
McCormae  v.  Commissioners,  90  N.  C.  441. 
And  the  same  must  be  true  if  the  funds  come 
from  private  donation  or  the  general  govern- 
ment if  the  state  accept  such  maintenance 
for  "a  public  school  district"  The  act  is 
not  discriminative  because  it  applies  alike  to 
all  Indians  in  that  school  district  It  could 
not  apply  to  other  races  which  go  to  their 
own  race  schools.  It  is  not  objected  (indeed, 
could  not  be  by  this  defendant)  tliat  other 
races  are  unduly  taxed  for  the  benefit  of  one 
race,  as  in  Lowery  v.  School  Trustees,  140 
N.  a  33,  52  a  EL  267,  for  the  school  is  sup- 
ported not  by  taxation,  but  by  donations  from 
the  general  government  It  has  been  suggest- 
ed that  the  school  being  supported  and  main- 
tained by  the  federal  government  the  state 
could  not  compel  the  defendant  to  send  his 
child  there.  The  point  does  not  arise  for  the 
act  while  creating  the  district  a  "special 
school  district" — ^as  is  also  the  case  with 
graded  schools  supported  in  whole  or  in  part 
by  other  than  state  and  county  funds — and 
requiring  the  Indians  within  that  district  to 
send  their  children  between  7  and  17  to 
school,  provided  the  United  States  govern- 
ment furnishes  "all  proper  facilities,  together 
with  board,  clothing,  books,  medicine,  medi- 
cal attendance  and  other  necessary  expenses," 
does  not  require. them  specifically  to  send 
the  children  to  the  government  school,  but 
specifically  says  that  they  may  send  their 
children  to  any  "other  school  for  a  like  time 
and  period."  There  are  exemptions  of  sick 
and  disabled  children,  or  those  waiting  cat 
sick  parents  or  having  other  lawful  excuse,  or 
whom  the  school  authorities  may  see  fit  to 
excuse.  The  law  compels  attendance  on  some 
school,  but  not  on  this  school,  leaving  the  de^ 
fendant  full  choice.  The  purview  of  the  act 
is  clear,  reasonable,  and  within  the  scope 
of  the  lawmaking  power  of  the  state.  The 
federal  government  has  established  a  school 
for  the  Indians  in  the  "Qualla  boundary," 
and  defrays  all  expenses,  including  not  only 
education,  but  books,  board,  clothing,  medi- 
cine, medical  attendance,  and  other  neces- 
sary expenses.  The  United  States  govern- 
ment cannot  compel  the  attendance  of  the 
children.  The  state  Legislature  makes  the 
"Qualla  boundary"  a  special  school  district 
and,  reciting  the  above  facilities  afforded  by 
a  school  established  therein,  requires  (sec- 
tion 2)  the  Indian  children  in  that  boundaiy 
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''to  attend  school  at  least  nine  months?  In 
each  year,  without  designating  this  school, 
and  to  avoid  snch  conclusion  provides  that 
the  children  may  comply  with  the  act  ''by 
attending  some  other  school."  The  defend* 
ant  did  not  send  his  child  to  any  school 

Upon  the  special  verdict,  the  judge  should 
have  held  the  defendant  guilty.  The  judg- 
ment Is  reversed.  The  case  Is  remanded  for 
proper  judgment  to  be  entered  on  the  ver- 
dict, and  that  the  sentence  of  the  court  may 
be  imposed.    Reversed. 

HOKB,  J^  cpncurs  in  result. 

CONNOR,  J.  (dissenting).  I  do  not  ques- 
tion that  pursuant  to  the  provisions  of  article 
8,  §  15,  of  the  Constitution,  the  General  As- 
sembly is  authorized  to  enact  statutes  "re- 
quiring every  child  of  sufficient  age,  mental 
and  physical  ability,  to  attend  the  public 
schools*'  established  and  maintained  as  a  part 
of  the  public  school  system  of  the  state.  I  do 
not  question  the  power  of  the  General  As- 
sembly to  extend  this  legislation  to  the  chil- 
dren of  Cherokee  Indians  residing  in  the 
state.  I  dissent  from  the  conclusion  that 
the  General  Assembly  has  the  power  to  com- 
pel such  attendance  upon  a  school  tor  nine 
months  In  each  year  "under  the  entire  con- 
trol of  the  government  of  the  United  States, 
and  no  way  under  the  control  or  management 
of  the  board  of  education,  or  school  commit- 
tee, or  taught  by  any  teacher  under  employ- 
ment of  the  state."  While  this  statute  is 
confined  to  a  small  number  of  Indian  chil- 
dren living  in  the  mountains  of  Swain  coun- 
ty, and  doubtless/  in  Its  operation,  would  do 
but  little  wrong,  the  principle  involved  is,  to 
my  mind,  very  Important  to  the  preserva- 
tion of  our  system  of  public  education.  The 
Constitution  (article  9,  §  8)  commands  the 
(Seneral  Assembly  to  provide  for  the  division 
of  each  county  into  a  convenient  number  of 
districts,  in  which  one  or  more  public  schools 
shall  be  maintained  at  least  four  months  in 
every  year.  We  have  decided,  at  the  present 
term,  that  this  constitutional  requirement  is 
paramount,  and  that  any  other  provision  ap- 
parently confiictlng  with  it  must  give  way. 
We  have  Sustained  every  act  of  the  General 
AjBsembly  enacted  for  the  purpose  of  making 
the  public  school  system  elastic  and  adjus- 
table to  local  conditions  and  needs.  We  have, 
however,  kept  always  in  view  the  constito- 
tional  provision  for  a  system  of  public 
schools,  uniform  in  essential  respects,  holding 
that  every  public  school  established  and  main- 
tained by  public  taxation  constitutes  a  part 
of  the  ^stem  and  subject  to  the  control, 
either  of  committees  appointed  by  the  county 
boards  of  education  or  in  such  manner  as  the 
special  statutes  provide.  It  has  never,  I  am 
sure,  been  supposed  that  by  simply  declaring 
that  certain  territory  shall  constitute  a  school 
district,  a  school  entirely  controlled  by  other 
than  state  or  local  officers  could  be  ingrafted 
Into  the  state's  system.    In  Liowery  v.  Com'rs, 


140  N.  a  88,  46,  52  S.  B.  267,  272,  we  said: 
'There  can  be  no  possible  room  for  doubt  or 
controvert  in  respect  to  the  two  principles 
underlying  and  always  controlling  the  estab- 
lishment and  maintenance  of  the  public  school 
system  of  this  state.  The  system  Includes  aU 
public  schools,  or  schools  receiving  for  their 
support  public  taxes  either  general  or  local." 
The  question  was  discussed,  and  the  author- 
ities reviewed  by  Mr.  Justice  Hoke,  in  Smith 
V.  School  Trustees,  141  N.  C.  143,  53  S.  Bl 
524.  The  education  of  the  children  in  the 
public  schools  is  peculiarly,  and,  in  a  large 
measure,  exclusively,  a  function  of  the  state 
—a  trust  which  she  cannot  delegate  to  any 
other  agency.  The  absolute  separation  of  the 
races,  the  exclusion  of  any  political  or  secta- 
rian influence  or  control,  is  essential  to  the 
fundamental  and  fixed  policy  of  the  state. 
These  can  only  be  secured  with  absolute  as- 
surance by  holding  strictly  to  the  constitu- 
tional provision  commanding  the  Legislature 
to  provide  for  a  uniform  system  of  public 
schools.  This  uniformity,  in  essentials,  must 
be  preserved.  Such  variety,  in  matters  of 
administration,  not  affecting  the  cardinal 
points,  regarding  race,  sectarian  issue,  etc..  Is 
preserved  by  keeping  the  public  school  under 
the  direct  control  of  the  people  through  their 
representatives  and  other  officers  elected  by 
them  for  that  purpose.  Any  departure  from 
this  principle  will  eventually  destroy  uni- 
formity'in  the  system,  Introduce  novel,  dis- 
turbing, and  dangerous  expedients,  with  dis- 
aster to  the  cause  of  public  education,  so 
essential  to  the  welfare  of  the  state.  If  this 
act,  with  its  loose,  uncertain  provisions,  con- 
ferring upon  the  "authorities"  of  this  govern- 
ment school  almost  arbitrary  powers  can  be 
sustained,  it  is  difficult  to  see  where  a  limit 
would  be  fixed  beyond  which  legislative  dis- 
cretion may  not  ga  I  disclaim  any  right; 
as  a  judge,  to  declare  an  act  of  the  Legisla- 
ture violative  of  the  (constitution  because 
I  may  not  deem  It  wise;  but  there  is  no 
more  dangerous  fallacy  than  that  which 
teaches  that  for  some  real  or  supposed  tem- 
porary advantage  either  department  of  the 
government  may  disregard  the  supreme  law 
of  the  state,  the  people's  will  formulated  and 
crystallized  into  the  'organic  law.  The  peo- 
ple of  this  state  command,  in  unmistakable 
terms,  their  Legislature  to  provide  a  system 
of  public  schools,  and  empowers  it  to  re- 
quire compulsory  attendance,  but  certainly 
they  never  conferred  power  to  compel  attend- 
ance upon  schools  wherein  their  appointed 
officers  and  teachers  could  not,  as  a  matter 
of  right  and  duty,  enter,  supervise,  and,  in 
all  proper  manner  as  prescribed  by  law,  con- 
trol. In  the  public  schools,  nurseries  of  the 
state's  citizenship,  she  cannot  safely  delegate 
to  any  other  authority  the  duty  of  selecting; 
the  teachers,  prescribing  the  books,  excluding 
all  teaching  and  training  not  in  harmony 
with  her  ideas  and  Ideals.  Doubtless  the  in- 
troduction and  passage  of  this  law  was 
prompted  by  good  motives^  and  for  the  pur- 
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pose  of  promoting  education  among  ttie  diil- 
di-en  of  the  Cherokee  Indiana,  but  the  ISest 
and  permanent  good  to  the  state  is  preeeired 
only  by  keeping  all  legislation  within  the 
limitations  fixed  by  the  supreme  law.  Any 
eiperhnental  expedients,  not  within  these 
limitations,  are  subversive  of  liberty  regu- 
lated  by  law. 

We  have  avoided  many  of  the  disturbing 
questions  encountered  by  other  communities. 
Our  population  lias  been  divided  by  well-de- 
flned  racial  distinctions,  for  which  provision 
is  made.  Political,  sectarian,  and  other  lines 
of  separation  have  been  excluded  from  our 
public  school  system.  We  may  avoid  them 
by  adhering  strictly  to  the  cwistltutional  re- 
quirement that,  in  these  essential  matters,  we 
maintain  a  uniform  system  of  public  schools 
under  the  control  of  the  people  of  the  state. 
In  accordance  with  local  needs  and  condi- 
tions. I  think  that  the  Judgment  of  his 
honor  should  be  affirmed. 

WALKER^  J,,  concurs  in  dissenting  opin- 
ion. 


(145  N.  C.  170) 

COLLTB  V.  COMMISSIONERS  OF 
FRANKLIN  COUNTY. 

(Supreme  Court  of  North  Carolina.     Oct  10 
1907.) 

1.  Ooubtb—Stabx  Decisis. 

The  doctrine  of  stare  deciHia,  in  regard  to 
one  constitutional  provision,  where  it  does  not 
involve  the  rights  of  the  citizen,  should  not  be 
allowwi  to  obstruct  the  carrying  out  of  other 
provisions  of  the  Constitution  intended  to  pro- 
mote the  progress,  prosperity,  and  welfare  ofthe 
people. 

[Ed.  Note.— For  cases  in  point  see  Cent  Di«. 
vol.  13,  Courts,  H  311,  Slfj     ^  ^ 

2.  Schools  —  Public  Schools— Taxbs— Con- 
stitutional Pbovisions— Amount  of  Tax, 

Const  art  9,  8  1,  declares  that  schools  and 
the  means  of  education  shall  be  forever  en- 
couraged, and  commands  in  section  3  that  one  or 
more  public  schools  shall  be  maintained  for  four 
months  in  eveiy  year  in  each  school  district  in 
each  county  of  the  state,  and  that  the  school 
commissioners  shall  be  liable  to  indictment  for 
failure  to  comply  with  this  requirement  Const 
art.  5,  $  1,  directs  the  levying  of  a  capitation 
tax  by  the  General  Assembly,  which  Aall  be 
equal  on  each  to  the  tax  on  property  valued  at 
$300,  and  the  state  and  county  capitation  tax 
combined  shall  never  exceed  $2  on  the  head. 
Section  6  provides  that  the  taxes  levied  by  the 
commissioners  for  county  purposes  shall  never 
exceed  the  double  of  the  state  tax,  except  for 
a   special    purpose   and    with   the   special    ap- 

rroval  of  the  General  Assembly.  Revisal  1905, 
4112,  authorizes  the  board  of  county  commis- 
sioners, if  the  tax  levied  by  the  state  for  the 
support  of  the  public  schools  is  insufficient  to 
maintain  one  school  in  each  school  district  for 
four  months  In  each  year,  to  levy  a  special  tax 
to  supply  the  deficiency.  Held,  that  the  coun- 
ty commissioners  may,  where  the  tax  levied 
by  the  state  for  the  support  of  the  public  schools 
is  insufficient  levy  a  special  tax  observing  the 
equation  between  property  and  the  poll  fixed 
in  the  Constitution  sufficient  to  maintain  a  pub- 
lic school  in  each  school  district  for  four  months 
in  each  year,  though  it  exceeds  the  limitations 
fixed  in  Const  art  fk 


Appeal  from  Superior  Court,  Franklin 
County;  Cooke^  Judge. 

Action  by  J.  R*  Collie,  on  behalf  of  him- 
self and  other  taxpayers,  against  the  com- 
missioners of  Franklin  county,  to  restrain  the 
collection  of  a  school  tax.  From  a  judgment 
dissolving  the  temporary  restraining  order 
granted,  plaintifl  appeals.    Affirmed. 

Civil  action  brought  to  August  term,  1907, 
of  Franklin  superior  court,  by  the  plaintifT 
and  in  behalf  of  other  taxpayers  of  Frank- 
lin county  against  the  board  of  commission- 
ens  of  said  county  to  restrain  said  board  from 
collection  of  a  tax  levied  at  the  meeting  of 
June,  1907,  of  1  cent 'on  the  $100  worth  of 
property,  and  3  cents  on  each  taxable  poll 
for  the  support  and  maintenance  of  the  pub- 
lic schools  of  the  county,  In  addition  to  and 
beyond  the  limit  of  66%  cents  on  the  $100 
worth  of  property  and  $2  on  each  taxable 
poll,  levied  for  general  state  and  county  pur- 
poses in  said  county  in  said  year.  Plaintiff 
obtained  from  Hon*  C.  M.  Cooke,  J.,  resident 
of  the  Fourth  Judicial  district,  a  temporary 
restraining  order  returnable  before  himself. 
Upon  the  hearing,  his  honor  dissolved  the  r^ 
straining  order,  and  plaintiff  appealed. 

Wm.  H.  RufiSn,  for  appellant  F.  S.  Sprulll, 
Chaa.  B.  Aycock,  and  R.  B.  Whiter  for  ap- 
pellee. 

BROWN,  J.  It  is  admitted  that  the  ques- 
tions presented  by  this  appeal  have  been  pass- 
ed upon  adversely  to  the  contention  of  the 
defendant  in  two  cases.  Barksdale  v.  Com- 
missioners, 93  N.  C  473,  and  Board  of  Edu- 
cation T.  Commissioners  of « Bladen,  111  N.  (X 
578,  16  S.  B.  621,  18  L.  R.  A.  850.  We  are 
now  asked  to  review  those  cases,  and  disre- 
gard them  as  precedents  in  the  decision  of 
this  case.  As  those  cases  involve  a  construc- 
tion of  certain  sections  of  the  •Constitution 
relating  to  a  question  of  taxation,  and  in- 
volve no  right  affecting  the  life,  liberty,  or 
property  of  the  citizen,  we  can  see  no  reason 
why  th^  should  continue  to  guide  ns  if  time 
and  reflection  have  convinced  us  that  they 
are  not  correct  interpretations  of  the  letter 
and  spirit  of  our  organic  law.  We  are  not 
lacking  in  respect  for  the^  opinion  of  the  em- 
inent Judges  who  decided  those  cases,  because 
we  happen  to  differ  from  them  in  our  efforts 
to  gather  from  that  instrument  the  true  in- 
tent and  purpose  of  its  framers.  The  doc- 
trine of  stare  decisis  Is  worthy  of  all  respect, 
and  should  be  accorded  due  weight  in  the  con- 
sideration of  all  cases,  but  the  doctrine,  where 
it  does  not  involve  the  rights  of  the  citizen, 
should  not  be  carried  to  that  extreme  where 
it  becomes  an  obstruction  to  the  carrying  out 
of  other  provisions  of  the  Constitution  In- 
tended to  promote  the  progress,  prosperity, 
dnd  welfare  of  the  people.  Again,  It  must  be 
remembered  that  the  cases  cited  are  some- 
what weakened  as  authoritative  precedents 
by  dissenting  opinions  in  each,  of  acknowledg- 
ed power  and  force  of  reason.    Section  1« 
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art  6,  of  the  Oonfitltutlon,  directs  the  leyylng 
of  a  capitation  tax  by  the  General  Assembly, 
**whlch  shall  be  equal  on  each  to  the  tax  on 
property  yalued  at  three  hundred  dollars  In 
cash  •  •  •  and  the  state  and  county  cap* 
itation  tax  combined  shall  never  exceed  two 
dollars  on  the  head."  Section  6  of  the  same 
article  enacts  that  ''the  taxes  levied  by  the 
oemniissioners  of  the  several  counties  for 
county  purposes,  shall  be  levied  in  the  like 
manner  with  state  taxes,  and  shall  never 
exceed  the  double  of  the  state  tax,  except  for 
a  special  purpose,  and  with  the  special  ap- 
proval of  the  General  Assembly;*'  Article  9, 
§  1,  of  the  Constitution,  after  declaring  that 
'^ligion,  morality  and  knowledge,  being  nec- 
essary to  good  government  and  the  happiness 
of  mankind,  schools  and  the  means  of  edu- 
cation should  be  forever  encouraged,"  com- 
mands, in  section  3  thereof,  that' one  or  more 
public  schools  shall  be  maintained  at  least 
four  months  in  every  year  in  each  school  di<k 
trict  in  each  county  of  the  state,  and  fur- 
ther provides  that,  "if  the  commissioners  of 
any  county  shall  fail  to  comply  with  the 
aforesaid  requirements  of  this  section,  they 
shall  be  liable  to  indictment"  At  every  ses- 
sion the  General  Assembly  has  endeavored 
to  give  effect  to  this  section  of  the  Consti- 
tution by  providing  that,  if  the  -tax  levied 
by  the  state  for  the  support  of  the  public 
schools  is  insufficient  to  enable  the  commis- 
sioners of  each  county  to  comply  with  that 
section,  they  shall  levy  annually  a  special 
tax  to  supply  the  deficiency,  to  the  end  that 
the  public  schools  may  be  kept  open  for  four 
months  as  enjoined  by  the  Constitution.  Re- 
visal  1905, 1  4112.  It  is  admitted  that  in  the 
Barksdale  Case  this  court  held  that  the  sec- 
tions quoted  from  article  5  are  a  limitation 
upon  the  taxing  power  of  the  Legislature,  and 
control  article  9,  so  that,  if  the  taxes  levied 
in  accordance  with  that  limitation  and  equa- 
tion are  insufficient  to  support  the  public 
schooki  for  four  months,  the  commissioners 
cannot  be  compelled  to  levy  more,  and  that 
the  act  of  the  General  Assembly  requiring 
it  is  void.  The  Barksdale  Case  was  approv- 
ed and  followed  in  the  Bladen  Case,  and  the 
matter  so  exhaustively  discussed  in  the  opin- 
ions of  the  court  and  of  the  dissenting  judges 
In  both  cases  that  it  is  difficult  to  add  any- 
thing new  to  the  controversy,  and  it  is  un- 
necessary to  repeat  the  arguments  set  forth 
In  their  opinions.  We  agree  with  the  court 
in  those  cases  that  article  5  is  a  limitation 
generally  upon  the  taxing  power  of  the  Gen- 
eral Assembly ;  nor  are  we  called  upon  to  hold 
that  the  tax  to  supplement  the  school  fund  in 
each  county  directed  by  the  statute  to  be  lev- 
ied in  case  of  need  may  be  upheld  as  a  "nec- 
essary county  expense"  or  as  a  ''special  tax" 
for  a  special  purpose.  It  is  unnecessary,  In 
the  construction  we  give  to  the  Constitution, 
to  place  our  decision  upon  any  such  grounds. 
We  hold  with  Mr.  Justice  Merrimon,  in  the 
Barksdale  Case,  that,  while  this  limitation 
ftvon  the  taxhig  power  of  the  General  As- 


sembly prevails  generally,  it  does  not  always 
prevail,  and  that  it  should  not  be  allowed 
to  prevent  the  giving  effect  to  another  article 
of  the  same  Instrument  equally  peremptory 
and  important  We  must  not  interpret  the 
Constitution  literally,  but  rather  construe  it 
as  a  whole,  for  it  was  adopted  as  a  whole; 
and  we  should,  if  possible,  give  effect  to  each 
part  of  it  The  whole  is  to  be  examined  with 
a  view  to  ascertaining  the  true  intentl(»i  of 
each  part,  and  to  giving  effect  to  the  whole 
instrument  and  to  the  intention  of  the  people 
who  adopted  it  Coke,  Ut  881a;  Cooley, 
Const  Lim.  (7th  E3d.)  p.  91. 

Of  the  two  constructions  which  have  been 
given  it  in  the  cases  cited,  we  prefer  to  adopt 
that  which,  while  properly  limiting  the  pow- 
er of  taxation  as  to  matters  not  embraced 
in  the  Constitution,  leaves  it  within  the 
power  of  the  Legislature  to  give  effect  to  one 
of  Its  most  important  and  peremptory  com- 
mands. While  the  General  Assembly  must  re^ 
gard  such  limitation  upon  its  power  to  tax,  as 
defined  in  many  decisions  of  this  court,  when 
providing  for  the  carrying  out  of  objects  of 
its  own  creation,  and  the  ordinary  and  cur^ 
rent  expenses  of  the  state  government  yet, 
when  it  comes  to  providing  for  those  expens- 
es especially  directed  by  the  Constitution  it- 
self, we  do  not  think  the  limitation  was  in- 
tended to  apply.  Although  the  Legislature 
must  observe  the  ratio  of  taxation  between 
property  and  the  poll  provided  in  article  5, 
$  1,  it  is  not  required  to  obey  the  limitation 
upon  the  poll  and  the  property  tax,  if  there- 
by they  are  prevented. from  giving  effect  to 
the  provisions  of  article  9.  It  is  better  we 
think  io  hold  that  such  limitation  applies 
to  legislative  creations,  rather  than  let  it 
hinder  constitutional  commands.  The  pur- 
pose of  our  people  to  establish  by  taxation 
a  general  and  uniform  system  of  public 
schools  wherein  tuition  shall  be  free  of  charge 
to  all  the  children  of  the  state,  and  that  such 
schools  should  be  open  every  year  for  at  least 
four  months,  is  so  plainly  manifest  in  article 
9  of  the  Constitution  that  we  cannot  think 
it  possible  they  ever  intended  to  thwart  their 
clearly  expressed  purpose  by  so  limiting  tax- 
ation as  to  make  it  Impossible  to  give  effect 
to  their  dlrectiona  The  reasons  which  in- 
ducted the  people  to  adopt  article  9  are  set 
forth  in  its  first  section ;  and  they  are  so  ex- 
alted and  forcible  in  their  nature  that  we 
must  assume  that  there  is  no  article  in  our 
organic  law  which  the  people  regarded  as 
more  important  to  their  welfare  and  pros- 
perity. This  conviction  is  greatly  strengthen- 
ed when  we  fihd  that  the  only  criminal  of- 
fense defined  and  made  indictable  by  the 
instrument  is  one  created  especially  to  en- 
force obedience  to  its  specific  commands  in 
respect  to  the  establishment  of  four-month 
schools.  In  commenting  upon  this,  Mr.  Jus- 
tice Avery  well  says :  "It  Is  difficult  to  un- 
derstand why  this  wide  departure  from  the 
usual  course  was  made,  unless  we  interpret 
it  as  emphasizing  the  intent  of  the  framers 
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of  the  Constitntlon  that  the  ofBcere  held  sub- 
ject to  this  unusual .  liability  should  have 
power  ooeztensive  with  their  accountability." 
Board  v.  Ck>mmi8sioners,  111  N.  a  685,  16 

5.  B.  628,  18  L.  R.  A.  860. 

"Schools  and  the  means  of  education  shall 
forever  be  encouraged/'  says  the  Constitution. 
Why?  Because  they  foster  religion  and  mor- 
ality, which,  with  knowledge,  are  necessary 
to  good  government  The  people  expressed 
their  willingness  to  incur  such  expense  be- 
cause of  the  great  good  resulting  therefrom. 
It  is' hardly  probable  they  intended  by  a  pre- 
vious enactment  In  the  same  Instrument  to 
render  it  impossible  to  carry  out  purposes  ex- 
pressed in  such  earnest  and  unmistakable 
language.  Our  people  regarded  the  subject 
of  education  as  of  the  highest  and  most 
essential  importance,  and  there  is  no  provi- 
sion in  our  Constitution  which  is  clearer, 
more  direct,  or  commanding  in  its  terms  than 
article  9.  Ab  said  by  Judge  Merrlmon :  "Its 
framers,  whatever  else  may  be  said  of  their 
work,  seem  to  have  been  esx)ecial]y  anxious 
to  establish  and  secure  beyond  peradventure 
a  system  of  free  popular  education.'*  Barks- 
dale's  Case,  93  N.  C.  483.  This  sentiment  has 
grown  greatly  In  the  hearts  and  minds  of  our 
people  since  that  section  of  the  Constitution 
was  adopted.  So  great  has  been  its  growth 
that  they  have  in  recent  years  adopted  an  ed- 
ucational qualification  as  a  prerequisite  to 
exercising  the  electoral  franchise.    Const  art 

6,  $  4.  This  places  an  additional  obligation 
upon  us  to  provide  full  educational  facilities 
for  the  youth  of  the  state  who  otherwise  may 
grow  up  in  ignorance  and  be  disqualified  to 
take  their  just  part  in  the  administration  of 
our  government  The  construction  placed  up- 
on the  Constitution  by  the  Barksdale  decision 
has  been  found  to  be  an  especial  handicap  up- 
on the  country  schools.  In  the  cities  and 
towns  generally  special  taxes  are  levied  by  a 
vote  of  the  people,  graded  schools  establish- 
ed, and  the  requirements  of  the  Constitution 
more  than  complied  with.  Very  many  coun- 
try schools  cannot  continue  open  for  four 
months  unless  the  tax  prescribed  by  the  act 
is  levied.  The  country  school  is  the  nursery 
of  the  larger  part  of  the  bone  and  sinew  of 
this  land.  It  carries  a  greater  responsibility 
than  the  city  sdiools  in  proportion  to  its 'ad- 
vantages; for,  as  is  well  said  by  a  recent 
writer:  "It  is  charged  not  only  with  its  own 
country  problems,  but  with  the  training  of 
many  persons  who  swell  the  population  of 
cities.  The  country  school  la  within  the 
sphere  of  a  very  definite  series  of  life  occu- 
pations." 

Thus  it  is  seen  that  article  6  vitally  affects 
all  the  leading  purposes  of  the  Constitution. 
It  therefore  becomes  more  imperative  than 
ever  that  if  It  reasonably  can  be  done,  we 
should  give  the  Instrument  that  construction 
which  will  effectuate  and  carry  out  Its  wise 
and  beneficent  provisions.  We  think  we  do 
this  when  we  hold  that  the  limitation  con- 
tained In  article  5  was  not  intended  to  re- 


strain and  tranunel  the  General  Assembly  in 
providing  the  means  whereby  the  boards  of 
commissioners  of  the  different  counties  are 
enabled  to  perform  the  duties  enjoined  by  the 
Constitntlon  and  give  to  the  people  public 
schools  for  at  least  four  months  in  each  year. 
Instead  of  prescribing  the  rate  of  tax  to  be 
levied  for  the  purpose  of  a  four-months 
school,  the  General  Assembly  properly  and 
wisely  left  t)ie  amount  to  be  levied  to  be  de- 
termined by  the  county  authorities  of  each 
county.  In  some  counties  it  may  not  be  nec- 
essary to  levy  any  tax,  while  in  others  some 
tax  differing  in  amount  will  have  to  be  levied 
and  collected  in  order  to  carry  out  the  diree- 
tions  of  the  law.  In  levying  the  tax,  the 
boards  of  commissioners  must  observe  the 
equation  between  property  and  poll  fixed  in 
the  Constitution.  In  estimating  the  tax  nec^ 
essary  beyond  the  limit  of  66%  cents  on  prop- 
erty and  $2  on  the  poll,  to  give  a  four-month 
term,  no  longer  period  may  be  considered. 
When  the  four-month  requirement  is  fulfilled, 
the  limit  of  taxation  fixed  in  article  6  neces- 
sarily takes  effect  and  anything  beyond  that 
would  be  void.  The  taxes  levied  and  collect- 
ed in  pursuance  of  the  act  constitute  a  special 
fund  supplemental  to  the  general  school  fund, 
and  must  be  devoted  exclusively  to  procuring 
four-month  terms  of  the  public  schools  In 
those  counties  or  districts  only  where  for  lack 
of  funds  they  are  kept  open  for  a  shorter 
period. 

After  careful  consideration  of  the  matter, 
we  are  of  opinion  that  the  judgment  of  the 
superior  court  dissolving  the  restraining  or- 
der should  be  affirmed. 

WALKER,  J.  (concurring).  The  provisions 
of  the  Constitution  having  any  special  bear- 
ing upon  the  question  presented  in  this  case 
are  as  follows :  **The  General  Assembly  shall 
levy  a  capitation  tax  on  every  male  inhabi- 
tant of  the  state  over  twenty-one  and  under 
fifty  years  of  age,  which  shall  be  equal  on 
each  to  the  tax  on  property  valued  at  three 
hundred  dollars  in  cash."  Article  5,  §  1. 
"The  proceeds  of  the  state  and  county  capita* 
tion  tax  shall  be  applied  to  the  purposes  of 
education  and  the  support  of  the  poor,  but 
in  no  one  year  shall  more  than  twenty-five 
per  cent  thereof  be  appropriated  to  the  latter 
purpose."  Article  6,  §  2.  "The  taxes  levied 
by  the  commissioners  of  the  several  counties 
for  county  purposes  shall  be  levied  In  like 
manner  with  the  state  taxes,  and  shall  never 
exceed  the  double  of  the  state  tax,  except  for 
a  special  purpose,  and  with  the  special  ap- 
proval of  the  General  Assembly."  Article  ^ 
§  6.  "Religion,  morality  and  knowledge  be- 
ing necessary  to  good  government  and  the 
happiness  of  mankind,  schools,  and  the  means 
of  education,  shall  forever  be  encouraged." 
Article  9,  §  1.  *The  General  Assembly,  at  its 
first  session  under  this  Constitution,  shall 
provide  by  taxation  and  otherwise,  for  a  gei^ 
eral  and  uniform  system  of  public  schools, 
wherein  tuition  shall  be  free  of  chai^  to  all 
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tbe  children  of  the  state  between  the  ages  of 
six  and  twenty-one  years."  Article  9,  |  2. 
''Bach  county  of  the  state  shall  be  divided  in- 
to a  oonrenient  number  of  districts,  in  which 
one  or  more  pnblic  schools  shall  be  main- 
tained at  least  four  months  In  every  year; 
and  if  the  commissioners  of  any  county  shall 
^ail  to  comply  with  the  aforesaid  require- 
m^its  of  this  section,  they  shall  be  liable  to 
Indictment'*  Article  9,  |  8.  "All  mon^s, 
stocks,  bonds,  and  other  property  belongings 
to  a  county  school  fund;  also,  tbe  net  pro- 
ceeds from  the  sale  of  estrays ;  also,  the  clear 
proceeds  of  all  penalties  and. forfeitures,  and 
of  all  fines  collected  in  the  several  counties 
for  any  breach  of  the  penal  or  military  laws 
of  the  state;  and  all  moneys  which  shall  be 
paid  by  persons  as  an  equivalent  for  exemp- 
tion from  military  duty,  shall  belong  to  and 
remain  in  the  several  counties,  and  shall  be 
fiiithfully  appropriated  for  establishing  and 
maintaining  free  public  schools  in  the  several 
counties  of  this  state:  provided,  tliat  the 
amount  collected  In  each  county  shall  be  an- 
nually reported  to  the  superintendent  of  pub- 
lic instruction."  Article  9,  §  5.  ''No  county, 
dty,  town  or  other  municipal  corporation 
shall  contract  any  debt,  pledge  its  faith  or 
loan  its  credit,  nor  shall  any  tax  be  levied  or 
collected  by  any  officers  of  the  same  except 
for  the  necessary  expenses  thereof,  unless  by 
a  vote  of  the  majority  of  the  qualified  voters 
therein."    Article  7,  f  7. 

It  is  a  well-recognized  rule  in  the  interpre- 
tation of  Constitutions,  and  the  same  princi- 
ple extends  to  statutes  and  contracts,  that. 
In  case  of  any  ambiguity,  the  whole  instru- 
ment must  be  examined  and  considered.  In 
order  to  determine  the  meaning  and  legal 
effect  of  any  part  of  it,  and  the  construction 
should  be  such  as  to  give  effect  to  the  en- 
tire instrument,  and  not  to  raise  any  conflict 
between  its  several  provisions,  if  this  can 
possibly  be  avoided.  Black's  Const  Law,  p. 
67,  I  41.  There  is  one  case  in  our  Reports 
which  has  been  cited  frequently  as  establish- 
ing the  doctrine  that  the  provisions  of  the 
Constitution  are  all  mandatory.  State  v. 
Patterson,  98  N.  a  600,  4  a  B.  860.  I  have 
never  been  able  to  give  the  full  assent  of  my 
mind  imreservedly  to  this  proposition,  broad- 
ly stated  as  it  is  in  that  case  and  as  it  has 
been  construed  by  this  court  to  be.  'A  large 
part  of  our  present  Constitution  was  not  the 
voluntary  expression  of  the  will  of  our  peo- 
ple, for  many  of  the  most  intelligent  of  them 
were  at  the  time  It  was  adopted  imder  the 
tan  of  proscription,  and  were  not  permitted 
to  take  any  part  in  framing  It ;  but,  notwith- 
standing this  deplorable  fact.  It  contains  ma- 
ny commendable  features,  and  among  them 
those  which  I  have  already  quoted,  and  which 
In  my  opinion  are  of  such  an  important  and 
essential  nature  as  to  be  mandatory  upon  us. 
When  the  people  have  clearly  ordained  what 
shall  be  done,  we,  as  judges,  have  nothing  to 
do  but  to  obey  and  to  execute  their  will. 
Whether  the  particular  provisions  in  question 


are  wise  or  imwise  is  not  for  us  to  determine. 
We  must  give  proper  effect  to  each  part  and 
to  the  whole,  eo  as  to  fully  execute  the  gen- 
eral purpose.  If  possible,  with  harmonious 
precision.  After  a  most  careful  reading  again 
of  the  entire  Constitution  of  our  state  and  « 
study  of  its  general  scope,  and  the  specific 
purpose  of  its  framers  as  shown  In  its  sev- 
,  eral  provisions  concerning  public  schools  and 
taxation,  I  am  constrained  to  believe  that  the 
duty  of  educating  the  people,  aa  enjoined  by 
the  Constitution,  is  one  of  its  leading  and 
controlling  ideas,  and  was  so  intended  to  be, 
and  the  plan  devised  for  providing  tbe  nec> 
eesary  means  for  discharging  this  duty  were 
considered  in  the  general  scheme  of  taxation 
to  be'!<>f  paramount  importance.  In  article 
9  the  very  first  declaration  is  that  religion, 
morality,  and  knowledge  lie  at  the  very  foun- 
dation of  all  good  government ;  and  who  can 
doubt  the  correctness  of  this  proposition? 
Th^  are  its  essential  prerequisites,  if  I  may 
so  speak.  Without  intelligence,  properly  cul- 
tivated and  directed,  good  government  would 
be  almost  Impossible,  especially  where  the 
particular  form  of  state  policy  depends  so 
largely  upon  the  will  of  the  people  as  It 
does  in  a  representative  democracy.  I  may 
go  further,  and  assert  that  this  principle  is 
applicable  generally  to  all  forms  of  society, 
and  lies  at  the  foundation  of  all  human  Insti- 
tutions. Qood  government  begins  at  the  fire- 
side, is  nourished  in  the  schoolhouse,  and 
gradually  developed  In  the  council  chamber 
and  legislative  halls,  on  the  hustings  and  in 
the  forum,  and  refined,  purified,  and  ennobled 
by  the  holy  precepts  ot  religion  and  morality 
as  taught  and  Inculcated  In  the  sanctuaries 
of  the  people.  What  the  state  needs  to  make 
her  great  and  prosperous  Is  good  minds  and 
good  men.  She  Is  apt  always  to  have  the 
beneficent  influence  of  good  women  in  her 
homes.  Education,  religion,  and  morality 
must  be  the  cornerstones  of  all  successful  gov- 
ernment I  have  made  these  general  obser- 
vations for  the  purpose  of  showing  that  the 
provision  of  the  Constitution  as  to  the  educa- 
tion of  the  masses  being  of  supreme  Impor- 
tance, it  must  of  necessity  be  held  to  be  some- 
thing apart  from  others  not  relating  to  that 
subject,  and  to  be  highly  mandatory.  It  can- 
not be  subject  to  any  limitation  of  taxation, 
for  the  very  terms  by  which  the  duty  to  edu- 
cate the  people  is  enjoined  are  altogether  in- 
dependent of  the  provision  establishing  a  lim- 
itation of  the  taxing  power  and  are  Just  as 
imperative. 

It  was  necessary  to  support  the  govern- 
ment, and  therefore  to  provide  It  with  the 
means  of  defraying  Its  expenses  by  taxati<Hi, 
the  only  method  by  which  this  could  be  done. 
It  was  well  to  prescribe  an  equation  or  ratio 
of  taxation,  and  consequently  a  limit  beyond 
which  the  taxing  power  should  not  l)e  permit 
ted  to  Impose  burdens  upon  the  people,  as  Is 
done  In  the  Constitution,  but  It  is  a  grave 
mistake,  I  think,  to  suppose^  for  a  moment, 
that  this  limitation,  which,  of  course^  Is  11- 
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nallj  determined  by  the  proportion  of  taxa- 
tion and  the  maximum  of  the  poll  tax,  was 
intended  to  haye  any  necessary  connection 
with  the  other  provisions  in  regard  to  the  du- 
ty to  educate  the  people.  The  two  articles 
are,  and  were  manifestly  intended  to  be,  sep- 
arate and  distinct  The  public  schools  must 
be  kept  open  for  the  required  time,  and,  at 
the  same  time,  the  government,  both  •  state 
and  local,  must  likewise  be^malntained.  One 
is  JUst  as  mandatory  as  the  other.  The  'pro- 
hibition of  the  Constitution  against  doubling 
the  state  tax  for  county  expenses,  except  for 
a  special  purpose,  and  then  only  with  the 
special  approval  of  the  General  Assembly 
(article '6,  8  6),  has  no  essential  relation  to 
the  ^4acaf ional  article  of  the  Constitution,  as 
by  the  express  language  of  article  5,  §  6,  It  is 
restricted  to  taxation  for  county  purposes, 
strictly  speaking— -that  is,  those  which  arise 
in  the  ordinary  administration  of  county  af- 
fairs— nor  can  it  be  successfully  asserted  that 
the  education  of  the  people  is  a  "special  pur- 
pose" within  the  meaning  of  that  section. 
It  is  emphatically  a  general  one  and  of  the 
first  imi)ortance,  and  Is  so  clearly  defined  to 
be  In  article  9.  It  may  well  be  conceded  that 
the  just  and  equitable  principle  involved  in 
the  equation  of  taxation  may  be  beneficially 
applied  to  all  forms  of  taxation  and  for  all 
purposes,  as  this  court  held  should  be  done 
in  the  case  of  taxation  by  cities  and  other 
public  or  municipal  corporations,  under  article 
7,  S  9 — which  by  examination  will  be  found 
to  bear  a  close  resemblance  to  the  provision 
of  article  5,  §  3,  requiring  uniformity  in  the 
taxation  of  property,  at  its  true  value,  or,  as 
it  is  sometimes  expressed,  ad  valorem — (Red- 
mond v.  Oom'rs,  106  N.  C.  122,  10  8.  E.  845, 
7  L.  R.  A.  530;  Toung  ▼.  Henderson,  76  N. 
0.  420 ;  French  v.  Wilmington,  75  N.  C.  477) ; 
although,  by  the  same  authorities,  it  was  ad- 
judged that  the  rule  In  regard  to  the  limita- 
tion of  taxation  did  not  apply  to  such  cor- 
porations. 

In  passing,  I  may  remark  that  I  do  not 
take  the  view  of  article  5,  §  6,  which  seems 
to  be  indicated  in  several  opinions  of  this 
court,  namely,  that  the  doubling  of  the  state 
tax  for  county  purposes  has  any  necessary 
connection  with  either  the  equation  or  limita- 
tion of  taxation.  This  prohibition  against 
counties  exceeding  the  double  of  the  state 
tax  may,  in  practice,  well  oome  into  play  be- 
fore the  limit  of  taxation— that  Is,  66%  cents 
on  the  $100  worth  of  property — is  ever  reach- 
ed. For  illustration :  The  state  tax  may  be 
as  low  as  10  cents  on  the  $100  of  property  at 
its  true  value,  in  which  case  the  county  might 
double  or  levy  a  tax  of  20  cents,  making  a  to- 
tal of  state  and  county  taxation  equal  to  30 
cents  on  the  $100  in  ▼alue  of  property.  The 
rate  wduld  be  still  short  of  the  limit  by 
33%  cents.  The  extreme  limit  of  taxation 
prescribed  to  the  counties  and  the  largest 
levy  that  could  be  made  by  them  under  this 
pTovislon  (article  5,  8  6)  would  be  reached 
only  where  the  state  should  levy  a  property 


tax  of  22s/»  cents  on  the  $100  of  value,  when 
the  counties  could  levy  444/»  cents,  without 
the  special  approval  of  the  General  Assembly 
or  for  a  special  purpose.  The  limit  prescrib- 
ed to  the  counties  would,  of  course,  be  de- 
creased in  the  proportion  that  the  rate  should 
be  increased  for  state  purposes.  Even  where 
the  general  limit  of  taxation  is  not  reached 
.  by  the  counties  in  doubling  the  state  tax, 
th^  would  have  no  power  under  article 
5,  §  6,  to  increase  their  rate,  except  for  the 
pyrpose  therein  specified,  and  with  the  spe- 
cial approval  of  the  CS^eral  Assembly.  If 
the  rate  for  state  purposes  is  20  cents,  tliat 
of  the  counties  must  not  be  over  40,  unless  an 
increased  rate  is  constitutionally  authorized 
by  the  G^eral  Assembly. 

The  general  limit  of  taxation  is  flxed«  of 
course,  at  66%  cents  on  the  $100  In  value  of 
property,  as  I  have  already  indicated,  by  the 
provision  in  regard  to  the  equation,  and  the 
maximum  of  the  poll  tax,  which  is  $2  on  the 
$300  of  property  at  its  true  value  in  caslL 
Const  art  5,  §  1.  All  the  above  provisions 
were  evidently  intended  to  apply  to  taxes 
laid  for  general  state  and  county  purposes, 
and  could  not  by  any  admissible  rule  of  inter* 
pretation  apply  to  the  taxes  required  for  the 
support  of  the  schools.  It  was  regarded  of 
such  momentous  importance  to  educate  the 
people  that  a  separate  and  distinct  provision 
was  made  for  that  purpose,  and  an  entire 
article  of  the  Constitution  devoted  to  the  sub- 
ject; the  only  restriction  imposed  upon  the 
power  to  tax  for  the  education  of  the  people 
being  the  provision  which  requires  that  one 
or  more  public  schools  shall  be  kept  open  at 
least  four  months  in  every  year  in  each  school 
district  Article  9,  §  8  (2  Revisal  1905,  p. 
618).  This  requirement  was  considered  as 
so  vital  to  the  welfare  of  the  state  that  it 
was  made  indictable,  if  the  ofiEicers  who  were 
charged  with  this  supreme  duty  failed  to  com- 
ply with  this  plain  mandate  of  the  0)nstitu- 
tion.  When  a  duty  is  prescribed  or  when  a 
power  Is  conferred  by  the  Constitution,  or 
even  by  statute,  every  means  and  every 
other  power  necessary  to  execute  the  primary 
purpose  is  also  considered  as  granted.  It  is 
distinctly  enjoined  by  the  Oonstitution  that 
the  people  shall  be  educated,  and,  for  this 
purpose,  it  is  ordained  that  there  shall  be 
a  "general  and  uniform  system  of  public 
schools"  with  free  tuition  to  all  children  be- 
tween the  ages  of  6  and  21  years,  and  it  is 
further  commanded  that  the  General  As- 
sembly shall,  even  at  its  first  session,  provide 
by  taxation  and  otherwise  for  the  execution 
of  that  provision.  Can  we  escape  the  con- 
clusion that  the  framers  of  the  Constitu- 
tion of  1868,  as  amended  in  1875,  intended 
that  commissioners  of  the  counties  should  do 
a  certain  thing,  with  a  heavy  penalty  imposed 
in  case  of  their  default,  and  yet  be  deprived 
of  the  power  of  performing  their  duty.  What 
an  imperfect  syllogism,  and  what  an  im- 
potent conclusion !  When  we  concede- the  duty 
as  a  correct  premise,  the  opposite  result  is  in- 
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eyltable,  if  we  reason  logically.  The  chief 
purpose  of  the  framera  of  the  organic  law 
was  that  the  people  should  be  educated,  witti- 
out  regard  to  the  raising  of  the  necessary  ex< 
penses  of  goyemment  for  other  purposes ;  but 
according  to  the  only  true  principle  of  de- 
mocracy (using  that  word  as  describing  a 
particular  form  of  government  and  not  in  any 
partisan  sense),  that  no  more  of  the  people's 
earnings  should  be  exacted  of  them  than  is 
neceasaxy  for  the  support  of  their  government 
economically  administered,  which  should  real- 
ly be  the  true  principle  of  taxation  in  all  gov- 
ernment, whatever  may  be  Its  form.  It  is 
true  the  people  have  agreed  to  support  their 
government  in  all  its  branches,  by  the  method 
of  taxation,  consisting  in  reasonable  imposi- 
tions laid  upon  persons  and  property,  by  a 
standard  which  they  deemed  fair  and  just  to 
all,  but  their  leading  desire  was  that  their  chil- 
dren should  rereive  the  advantages  of  educa- 
tion, so  that  not  only  should  the  government 
proceed  in  the  exercise  of  Its  ordinary  func- 
tions for  their  benefit  and  advantage,  but  that 
the  people  of  the  state  should  be  elevated  In 
the  scale  of  intelligence  and  prepared  to  enjoy 
the  true  blessings  of  liberty  and  ivosperity 
for  which  the  compact  of  government  was 
formed,  and,  moreover,  to  further  advance 
their  welfare  and  happiness.  This  was  of  the 
first  consideration. 

I  am  now  brought  to  my  second  proposi- 
tion :  Whether  the  education  of  the  people  is 
80  far  required  by  the  organic  law  as  to  have 
become  a  necessary  expense  of  the  govern- 
ment, within  the  meaning  of  article  7,  I  7, 
of  the  Constitution.  It  is  not  for  me  to  say. 
In  construing  that  instrument,  whether  Its 
provisions  make  for  the  best  interest  of  the 
people.  I  must  ascertain  the  will  of  the 
people  from  what  they  have  said,  and  not 
from  what  I  think  they  should  have  said — 
not  meaning  at  all  to  imply  that  they  have 
not  spoken  wisely  and  truly  expressed  their 
intention.  If  there  is  a  deliberately  con- 
ceived and  carefully  stated  principle  in  their 
Constitution,  and  one  which  it  Is  perfectly 
evident  they  desired  to  be  clearly  understood 
and  rigidly  enforced,  it  is  that  embraced  in 
sections  1,  2,  and  8  of  article  9,  in  regard 
to  the  schooling  of  the  children  of  the  state. 
They  intended  that  the  state  should  no  longer 
be  debased,  or  retarded  In  its  progress,  by 
the  Ignorance  of  its  people.  It  Is  plain  that 
those  who  wrote  these  sections  knew,  as  any 
intelligent  citizen  knows,  that  the  surest 
way  to  obtain  good  government  and  to  enjoy 
it  Is  to  know  how  to  appreciate  its  blessings, 
and  to  be  able  to  perpetuate  it  by  a  proper 
and  Intelligent  use  of  it.  When  it  was,  there- 
fore, declared  that  the  people  n^ust  be  edu- 
cated, it  was  just  as  binding  an  injunction 
that  the  means  to  that  end  must  be  supplied 
by  taxation  as  it  was  that  the  counties,  or 
even  the  state  government,  should  be  sup- 
ported. Why  not?  It  became,  therefore, 
by  the  very  terms  of  the  command  a  public 
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neoessity,  because  the  people  in  their  Con- 
stitution have  so  declared,  and  logically, 
therefore,  a  necessary  expense.       « 

Why.  Ib  one  essential  mandate  of  the  Con- 
stitution any  more  binding  or  obedience  to  it 
any  more  obligatory  than  another?  What  the 
framers  of  the  Constitution  meant  was  this : 
That  the  state  and  county  governments  should 
be  maintained  by  taxation  (with  certain  qual- 
ifications), which  should  be  laid  upon  a  prin- 
ciple of  equation,  or  due  proportion  between 
property  and  taxes,  and  within  a  certain 
limit,  but  that  in  addition  to  this  sovereign 
power,  and  corresponding  duty,  so  necessary 
to  the  vigorous  life  of  the  government,  there 
should  be  another,  which  is  equally  vital  to 
its  continuance  under  Just  and  wise  laws,  and 
that  Is  the  separate  and  independent  rl^ht  to 
educate  the  people,  by  taxation  also,  to  the  ex- 
tent that  it  might  be  necessary  to  keep  open, 
to  all  the  children  between  certain  ages,  the 
public  schools  of  the  state  for  "at  least  four 
months  in  every  year."  Const  art  9,  §  8. 
To  my  mind,  at  least,  it  is  perfectly  clear  that 
this  power  of  taxation,  in  order  to  educate 
and  enlighten  the  people,  is  not  in  any  way 
subject  to  the  provision  as  to  the  limit  of 
taxation  fixed  by  other  articles  and  sections 
of  the  Constitution,  but  what  is  known  as  the 
equation  may  be  just  and  not  necessarily  in- 
consistent with  article  9,  and  perhaps  should 
be  observed.  It  Is  not  required  now  that  I 
should  express  any  binding  opinion  as  to  this 
matter.  When  the  Ck>n8tItution  prescribes 
only  one  limit  to  taxation  for  school  pur- 
poses, as  I  have  shown  has  been  done  by  the 
clearest  implication,  we,  as  a  court  have 
no  right  to  substitute  another.  It  is  pro- 
vided by  article  5,  (  2,  that  a  ^ecified  part 
of  the  proceeds  of  the  state  and  county  capi- 
tation tax  shall  be  applied  to  the  purposes 
of  education,  and  by  article  9,  §§  4,  5,  that 
certain  property  therein  enumerated  shall  al- 
so be  applied  to  the  same  purpose,  but  if 
this  is  not  sufDcient  to  keep  the  schools  open 
as  required  to  be  done  by  article  9,  §  8,  then 
it  is  the  paramount  duty  of  the  Legislature  to 
provide  by  taxation  for  a  strict  compliance 
with  the  latter  section,  without  regard  to  any 
restriction  on  taxation,  except  in  the  respect 
herein  already  indicated. 

It  may  be  a  question  worthy  of  serious 
refiection  whether  by  the  recent  amendments 
to  the  (Constitution,  which  relate  to  suffrage 
and  which  were  adopted  for  the  purpose  of 
securing  an  intelligent  electorate  and  pre- 
scribing an  educational  test  for  the  voter,  it 
has  not  become  the  duty  of  the  state  to  edu- 
cate her  people,  and,  by  reason  thereof,  such 
education  has  become  a  necessary  expense 
to  be  met  by  appropriate  taxation,  imposed 
as  in  like  cases,  as  I  have  already  substan- 
tially argued.  Those  amendments  to  our 
organic  law  were,  in  my  opinion,  at  least 
as  now  advised,  lawfully  passed  and  ratified, 
and  were  a  rightful  and  sagacious  exercise 
of  the  power  of  the  people  of  this  state,  un- 
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der  the  federal  Constitution,  to  protect  them- 
selTes  at  the  ballot  box  against  the  untold 
consequenees  of  ignorance,  Illiteracy,  and  ylce. 
What  is  more  essential  to  good  goyemment, 
and  the  peace  and  good  order  of  society,  than 
that  the  voter  should  be  able  to  intelligently 
decide  for  himself  upon  all  public  questions 
which  concern  the  general  welfare  and  to 
select  honest  and  capable  men  to  represent 
him  in  the  offices  and  councils  of  the  state, 
and  wherein  is  there  any  departure  from 
constitutional  principles,  if  each  man  is  given 
a  fair  chance  by  the  law  to  qualify  himself  to 
exercise  this  Important  right  and  principle, 
when  the  people  rule  and  declare  what  this 
law  shall  be?  That  is  all  these  amendments 
seek  to  secure,  and,  if  ihere  is  anything  to  be 
found  In  the  Constitutions  of  the  state  or  of 
the  United  States  that  will  prevent  a  con- 
summation so  devoutly  to  be  wished,  it  would 
be  strange  indeed,  and  every  canon  of  con- 
structlon  should  exclude  such  a  meaning 
of  its  provisions,  unless  it  has  been  most 
plainly  and  clearly  expressed.  There  must 
be  no  loose  Implication  in  favor  of  it  But 
these  amendments  have  imposed  the  duty 
upon  the  state  to  prepare  its  people  to  enjoy 
the  rights  and  advantages  that  will  accrue 
from  self-government,  by  qualifying  them  to 
exercise  the  elective  franchise,  and,  in  order 
to  do  this,  it  perhaps  became  a  public  ne- 
cessity that  the  schools  be  kept  open,  as  re- 
quired by  the  Constitution,  so  that  the  bene- 
fits of  education  can  be  accessible  to  all. 

CLARK,  a  J.  (concurring).  The  require- 
ment of  the  Constitution  (article  9,  §  8)  that 
the  ''public  schools  shall  be  maintained  at 
least  four  months  in  every  year"  (besides 
making  the  county. commissioners  in  any  coun- 
ty falling  to  do  this  indictable),  and  the  prohi- 
bition in  the  Constlbtion  (article  5,  §  1)  that 
the  state  and  county  taxation  shall  not  ex- 
ceed 66%  cents  upon  the  $100,  ^e  both  im- 
perative. There  should  have  been  at  no  time 
any  difficulty  in  enforcing  both.  The  trouble 
has  been  to  find  between  the  a.mount  levied 
for  state  taxes,  when  added  to  that  required 
for  four-month  schools,  and  the  66%  cents 
limitation,  a  margin  of  taxation  large  enough 
to  defray  the  necessary  expenses  of  the  coun- 
ty. In  38  counties  such  margin  is  large  enough 
to  provide  for  necessary  county  expenses, 
but  in  59  counties  it  is  not  The  error  has 
been  in  assuming  that  in  such  case  the  neces- 
sary expenses  of  the  county  came  first  Such 
is  not  the  mandate  of  the  (constitution.  The 
maintenance  of  schools  for  fpur  months  in 
each  county  is  imperatively  commanded.  If 
the  margin  left  is  not  sufficient  to  raise 
enough  money  to  defray  the  necessary  ex- 
penses of  the  county,  taxes  for  that  purpose 
can  be  levied,  without  a  vote  of  the  people, 
by  approval  of  the  General  Assembly.  Ck)nst 
art  5,  S  6;  article  7,  I  7;  Vaughn  v.  Com* 
missioners,  117  N.  C.  429,  23  S.  E.  354.  That 
permission  has  been  practically,  though  per- 
haps not  very  explicitly,  given,  by  the  stat- 


utes authorising  and  requiring  county  oom- 
missioners  to  provide  for  the  county  pniposet 
named  In  the  laws  oonceming  them. 


a45  N.  G.  299) 
UNIVEBSAL  MBTAL  GO.  y.  DUBHAM  A 
C.  B.  CO. 

(Supreme  Ck>art  of  North  Carolina.    Oct  23> 
1907.) 

1.  Appeal  — Bkview  —  Bxasons    vob    Dboi- 

SION. 

The  reason  of  the  judge  for  setting  aside 
a  verdict,  if  insufficient,  is  immaterial  where 
there  appears  a  valid  reason  in  the  record  for 
sustainmg  his  ruling. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.   8»   Appeal   and  Error,    §   8408.] 

2.  Pbincipai.  and  Aqbht— Powbbs  of  Aqbut 
—Limited  Authobitt. 

An  agent  of  restricted  authority  cannot 
exceed  Uie  limit  of  his  power;  the  restriction 
being  known  to  the  party  with  whom  he  is  deal- 
ing. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  40,  Principal  and  Agent  §§  656,  557,  559.] 

8.  Fraud— Question  fob  Jury. 

Whether  evidence  is  sufficient  to  establish 
fraud  is  a  question  for  the  jury. 

[Ed.  Note.— For  cases  in  point  see  C^t  Dig. 
vol.  23,  Fraud,  §8  67-71.] 

4.  TBIAIi  —  INSTBUOTIONB— WBIOHT     OF     BJVI- 
DBNCB. 

Under  the  express  provisions  of  Bevisal 
1905,  §  535,  the  judge  must  express  no  opinion 
as  to  the  weight  of  the  evidence. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  |  439.] 

5.  Same— Question  of  Law. 

Whether  there  is  any  evidence  upon  which 
the  jurjr  could  determine  as  to  the  truth  of  a 
matter  in  issue  is  a  question  of  law  for  the 
court. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  H  338,  339.] 

6.  Saice— TncE  Fon  Asking  Instructions. 

After  the  evidence  was  closed  and  the  jury 
dismissed  for  the  noon  recess,  counsel,  at  the 
request  of  the  jud^e,  argued  a  certain  point  in 
the  case  as  preliminary  to  the  argument  after 
the  recess.  Held,  that  it  was  not  too  late  to 
request  a  written  charge  after  court  had  recon- 
vened and  before  the  argument  to  the  jury  bad 
commenced. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  H  642-645.] 

7.  Costs— On  Appeal— New  Tbiai.. 

Under  the  express  provisions  of  Bevisal 
1905,  I  1279,  where  a  new  trial  is  granted,  on 
appeal,  the  awarding  of  costs  is  discretionary. 

Appeal  from  Superior  Court  Moore  Coun- 
ty;  Peebles,  Judge. 

Action  by  the  Universal  Metal  Company 
against  the  Durham  &  Charlotte  Bailroad 
Company.  From  an  order  setting  aside  a 
verdi9t  for  plaintiffs  and  awarding  a  new 
trial,  both  parties  appeal.  New  trial  order- 
ed in  both  appeals. 

This  action  was  brought  by  the  plaintiffs 
to  recover  of  the  defendant  $896.96  upon  an 
alleged  contract  by  which  the  plaintiffs  agree 
to  sell  to  the  defendant  a  certain  quantity  of 
steel  in  bars  at  the  aforesaid  price.  The  de- 
fendant denied  the  contract  and  specially 
alleged  that  It  did  agree  to  purchase  from 
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the  plalntlft  a  flrm  of  Mnlboaae,  France,  to 
be  shipped  and  delivered  to  it  at  Qnlf,  in  this 
state,  a  certain  quantity  of  metal  or  steel, 
which  was  at  the  time  falsely  and  fraud- 
ulently represented  to  the  defendant  to  be 
'^Metalose,"  a  new  discoyery  which  >was 
much  lighter  than  and  more  preferable  to  the 
ste^  in  ordinary  commercial  use;  that  the 
said  false  representation  was  made  tor  induce 
the  defendant  to  buy  a  much  larger  quantity 
than,  as  the  plaintlif  well  knew,  the  defend- 
ant intended  or  desired  to  buy;  that  when 
the  ''Metalose"  arrived  it  was  discovered  not 
to  be  as  represented  by  the  plaintiffs,  and  the 
defendant  refused  to  receive  the  same.  The 
court  submitted  issues  to  the  jury,  which, 
with  the  answers  thereto,  are  as  follows: 
"(1)  Did  the  defendant  contract  with  the 
plaintifT  as  alleged  in  the  complaint?  Ans. 
Yes.  (2)  Was  the  defendant  induced  by 
fraud  and  misrepresentation  to  enter  Into 
the  alleged  contract  with  the  plaintifT?  Ans. 
No.  (8)  Is  the  defendant  indebted  to  the 
plaintiff  on  account  of  the  alleged  contract? 
If  so,  in  what  amount?  Ans.  $898.95.  (4) 
Were  Paul  Bloch  and  Octave  Bloch,  at  the 
time  mentioned  in  the  complaint,  trading  and 
doing  business  under  the  flrm  name  of  Uni- 
versal Metal  Company?  Ans.  Yes."  There 
was^  evidence  tending  to  show  that  Frank  D. 
Jones,  superintendent  of  the  defendant  com- 
pany, who  represented  it  in  the  negotiations, 
told  Alfred  Jacob,  the  agent  of  the  plaintiffs, 
at  the  time  the  alleged  contract  was  made, 
and  with  whom,  as  such  agent,  it  was  made, 
that  he  had  received  orders  not  to  buy  more 
than  $100  worth  of  supplies  at  any  one  time 
without  the  approval  of  the  pixsldent  of  the 
company,  and  that  such  order  had  in  fact 
been  given.  Jacob  replied  to  Jones  that  the 
order  would  not  exceed  in  amount  $100. 
There  was  further  evidence  that  the  shops 
of  the  defendant  company  were  not  large, 
and  only  a  small  quantity  of  steel  was  need- 
ed, and  Jacob  was,  at  the  time  the  alleged 
contract  was  made,  notified  of  this  fact,  and 
that  the  order  was  given  only  to  test  the  new 
metal.  There  was  evidence  introduced  tend- 
ing, as  we  think,  to  show  the  alleged  fraud 
practiced  upon  the  defendant  Requests  for 
instructions  were  submitted  by  the  defendant 
ui)on  the  questions  of  fraud  and  the  authority 
of  Jones  to  make  the  contract,  and  refused 
by  the  court  When  the  evidence  was  clos- 
ed, and  the  court  had  discharged  the  jurors 
until  after  the  noon  recess  and  directed  them 
to  leave  the  courtroom,  the  judge  asked  the 
defendant's  counsel  what  evidence  there  was 
upon  the  question  of  fraud,  and  the  matter 
was  argued  by  the  respective  counsel  for  a 
short  time,  whereupon  the  judge  remarked 
that  the  court  would  take  a  recess  and  give 
counsel  an  opportunity  to  examine  and  pre- 
sent any  authorities  they  could  find  upon  the 
question,  when  the  court  convened  after  the 
noon  recess.  When  the  court  reconvened, 
and,  before  anything  else  had  been  done,  the 
defendant's  counsel  requested  the  court  to 


give  a  written  charge.  This  waa  reused  up- 
on the  ground,  as  stated  at  the  time  by  the 
judge,  that  the  request  wf\s  made  too  late. 
He  then  charged  the  jury  orally  and  in- 
structed them  upon  the  second  issue  that 
there  was  no  evidence  of  fraud,  and  that  they 
should  answer  the  issue  "No."  A  verdict 
was  rendered  for  the  plaintiffs,  as  above 
Indicated,  whereupon  the  presiding  judge  set 
it  aside  and  directed  the  following  order  to 
be  entered:  •'The  court  being  of  opinion  that 
the  order  for  goods  upon  which  this  action 
is  based  was  not  binding  upon  defendant, 
and  for  that  reason  he  erred  in  his  charge 
to  the  jury  on  the  first  issue,  not  as  a  matter 
of  discretion,  but  as  a  matter  of  right  on  the 
part  of  the  defendant,  the  court  sets  aside 
the  verdict  and  awards  a  new  trial."  The 
plaintifT  excepted  and  appealed. 

Geo.  H.  number,  for  plaintifT.  Guthrie  & 
Guthrie,  for  defendant 

WALKER,  J.  (after  stating  the  facts  as 
above).  It  was  stated,  on  the  argument,  that 
the  court  thought  the  order  for  the  goods 
was  not  binding  upon  the  defendant  because 
signed  simply  "Frank  D.  Jones,  Superintend- 
fent,"  without  indicating  for  what  company 
he  was  superintendent.  The  reason  of  the 
judge  for  setting  aside  the  verdict,  if  Insuf- 
ficient )s  immaterial,  so  that  there  appears 
a  good  and  valid  reason  in  the  record  for 
sustaining  his  ruling,  and  we  are  all  pf  the 
opinion  that  such  a  reason  does  exist  There 
was  evidence  that  Jones  was  an  agent  of 
limited  authority,  and  there  was  also  evi- 
dence,, we  think,  that  a  fraud  was  practiced 
upon  the  defendant  by  plaintiffs  agent  In  his 
dealings  with  Jones,  and  yet  the  court  in- 
structed the  jury  that,  if  they  found  Jones 
made  the  order  for  the  metal  on  September 
19,  1905,  they  should  answer  the  first  issue 
"Yes,"  and  that  the  evidence  in  the  case  was 
not  sufllclent  to  sustain  an  affirmative  finding 
upon  the  second  issue,  and  they  should  an- 
swer it  "No."  The  defendant's  counsel  had 
asked  Instructions  as  to  both  of  these  issues. 
Their  third  prayer,  as  to  the  authority  of 
Jones,  was  not  very  explicit  it  is  true,  as  it 
referred  more  to  the  fact  that  Jones  had  in- 
formed Jacob  of  his  restricted  authority,  as 
agent  of  the  defendant,  than  it  did  to  the 
nature  or  extent  of  the  authority  itself;  but, 
if  a  liberal  construction  is  given  to  it,  we 
find  it  sufficient  to  embrace  that  feature  of 
the  case.  It  should  have  more  definitely 
required  the  jury  to  find:  First  what  was 
the  nature  of  Jones'  authority,  whether  limit- 
ed or  unlimited;  and,  if  they  found  that  it 
was  limited,  whether,  in  the  second  place, 
the  plaintiffs,  through  Jacob,  were  notified 
of  the  fact  If  Jones  had  only  the  restricted 
authority,  as  testified  by  him,  he  could  not 
of  course,  exceed  the  limit  of  his  power  when 
he  made  the  contract  Brittlan  v.  Westhall, 
135  N.  C.  492,  47  S.  B.  616;  Id.,  137  N.  C.  30, 
49  8.  E.  54;  Bank  y.  Hay,  143  N.  C.  326,  65 
&  B.  811* 
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Whethto  the  evidence  Introduced  to  estab- 
lish the  fraud  was  sufDcient  for  that  pur- 
pose was  a  question  for  the  Jury,  and  the 
Jndge  could  express  no  opinion  as  to  its 
weight  Revisal  1905,  §  535;  Withers  y. 
Lane,  144  N.  O.  184,  56  S.  B.  855;  State  t. 
Simmons,  143  N.  C.  613,  56  S.  E.  70L  Wheth- 
er there  is  any  evidence  upon  which  the  jury 
could  decide  as  to  the  truth  of  the  matter 
submitted  to  them  for  Inquiry  and  decision 
we  have  often  said  is  a  question  of  law  to 
be  decided  by  the  Judge  (Byrd  v.  Express 
Co.,  139  N,  a  273,  51  S.  E.  851;  Campbell 
▼.  Everhart,  139  N.  0.  503,  52  S.  E.  201; 
Lewis  y.  Steamship  Ck>.,  132  N.  O.  904,  44 
S.  E.  666);  but,  there  being  some  evidence, 
which  is  more  than  conjectural  or  specula- 
tive, to  establish  the  fact  In  issue,  and  which 
the  law  adjudges  to  be  fit  for  the  considera- 
tion of  a  Jury,  whether  It  sufficiently  proves 
the  fact  or  not  is  a  question  for  the  Jury. 
The  cases  already  cited  also  establish  this 
proposition,  which  is  but  the  counterpart  of 
the  other.  The  able  and  learned  Judge  who 
presided  at  the  trial  may  have  intended,  by 
the  expression  which  he  used,  to  say  that 
there  was  no  evidence  of  the  fraud;  but, 
even  if  this  was  his  purpose,  there  was  er- 
ror, as,  In  the  view  we  take  of  the  evi- 
dence, without  setting  it  out  at  length,  we 
think .  there  was  at  least  some  which  the 
Jury  should  have  been  permitted  io  pass 
upon. 

We  also  are  of  the  opinion  that  the  Judge 
erred  in  not  reducing  his  charge  to  writing, 
as  he  was  asked  to  do  by  the  defendant's 
counsel.  The  request  was  made  in  apt. time. 
It  is  Impossible  to  distinguish  this  case*  from 
Craddock  v.  Barnes,  142  N.  G.  89,  54  S.  E2. 
1003.  The  principle  established  in  that  case 
is  clearly  applicable  to  this  one.  The  mere 
intervention  of  an  argument  by  counsel,  at 
the  Judge's  invitation,  upon  the  question  as 
to  whether  there  was  any  evidence  of  a  par- 
ticular fact,  when  the  Jury  had  retired  from 
the  courtroom  for  the  recess,  and  as  pre- 
liminary to  the  discussion  before  them  after 
the  recess,  should  not  have  the  effect  to  ex- 
cept this  case  from  the  principle  of  that  one. 
The  argument  to  the  Jury  had  not  commenc- 
ed when  the  request  to  the  court  was  made. 
We  do  not  see  anything  in  the  record  to 
indicate  that  the  Judge  did  not  have  adequate 
time  to  write  out  his  charge  after  he  was 
asked  to  do  so.  Sawyer  v.  Lumber  Co.,  142 
N.  C.  162,  55  S.  E.  84,  would  also  seem  to  be 
direct  authority  against  the  ruling  of  the 
court  that  the  request  had  come  too  late.  In 
that  case,  the  present  Chief  Justice  said: 
"The  defendant,  at  the  close  of  the  evidence, 
and  before  the  argument  began,  requested 
the  court  to  put  Its  charge  In  writing."  This 
means,  of  course,  "at  the  close  of  the  evi- 
dence and  before  the  argument  (to  the  Jury) 
began."  We  then  held  that  the  Judge  com- 
mitted an  error  when  he  failed  to  comply 
with  tlie  request. 


There  must  be  a  new  trial,  for  the  erroni 
indicated  in  the  plalntiflTs  appeaL 
New  triaL 

Defendanf 8  Appeal  in  Same  Case. 

These  two  appeals  have  been  so  prepared 
for  this  court  that  it  has  been  found  impos- 
sible to  reach  the  true  merits  of  the  ques- 
tions intended  to  be  presented  without  con- 
sidering them  together  and  as  if  th^  had 
been  consolidated  into  one.  We  doubt  If  it 
was  necessary  for  the  defendant  to  have 
formally  taken  an  appeal,  as  the  exceptions 
noted  in  Its  case  might  well  have  been  con- 
sidered In  the  plaintifTs  appeal.  *  It  is  stated 
by  the  Judge  in  the  plaintifTs  appeal,  the 
case  having  been  settled  and  signed  by  him, 
that  all  the  evidence  was  sent  up  at  the  re- 
quest of  the  appellants;  whereas,  it  ap- 
pears by  reference  to  the  defendant's  appeal 
that  all  the  evidence,  by  some  accidental 
omission,  of  course,  was  not  in  fact  stated 
in  the  plaintiff's  appeal,  for  there  is  much 
evidence  to.  be  found  in  the  case,  as  stated 
in  the  defendant's  appeal,  which  is  not  in 
the  case,  as  stated  in  the  plaintiff's  appeaL 
It  was  intended,  no  doubt,  and  we  think  the 
cases  clearly  show  that  to  be  so,  that  all 
the  evidence  should  have  been  set  out  in  the 
plaintiff's  appeal.  We  have  for  this  reason, 
and  for  others  of  equal  or  greater  weight, 
found  It  absolutely  necessary,  for  the  pur- 
pose of  doing  Justice  by  intelligently  consid- 
ering this  case,  to  unite  the  two  cases,  as  it 
were,  into  one  appeal,  and  In  this  way  we 
have  been  enabled  to  reach  what  we  consider 
to  be  the  right  conclusion  upon  the  whole 
matter.  In  xiew  of  tthe  confusion  In  the 
record,  as  above  indicated,  we  think  the 
costs  of  this  court,  except  the  costs  of  print- 
ing the  records  and  briefs,  should  be  divided 
between  the  parties.  The  plaintiff  is  ad- 
Judged  to  pay  one  half  thereof,  and  the  de- 
fendant the  other  half.  The  plaintiffs  will 
pay  the  costs  of  printing  the  record  and 
briefs  in  their  appeal,  and  the  defendant  the 
cost  of  printing  the  record  and  briefs  in  its 
appeal.  Where  a  new  trial  is  granted  the 
awarding  of  costs  is  discretionary.  Revisal 
1005,  §  1279;  Williams  v.  Hughes,  139  N. 
C,  at  page  18,  51  S.  E.  790. 

Regular  practice  and  procedure  would  re- 
quire us,  under  ordinary  circumstances,  to 
dismiss  the  defendant's  appeal,  as  it  was 
taken  only  to  save  its  rights,  in  case  our 
opinion  should  have  been  adverse  to  it  in 
the  plaintiff's  appeal,  and,  as  we  have  de- 
cided the  other  way,  a  consideration  of  the 
defendant's  appeal  separately  becomes  unnec- 
essary. We  conclude,  though,  that  an  ap- 
parent departure  from  the  strict  practice  in 
such  cases  is  Justified,  under  the  peculiar 
circumstances,  and  the  real  intention  of  the 
parties  will  be  effectuated  by  considering 
the  two  cases  as  we  have  done,  and  dividing 
the  costs.  If  this  course  were  not  taken, 
and  the  plaintiffs'  position  is  the  correct  one. 
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we  would,  perhaps,  have  to  affirm  in  their 
appeal  and  award  a  new  trial  in  the  defend* 
anf B  appeal,  and  thereby  produce  confusion 
and  Incongruity  in  the  result  It  would  be 
vain  and  useless  to  issue  a  certiorari  or  any 
other  process  to  perfect  the  case,  when  all 
the  facts  are  before  us  in  the  two  cases* 

Sometimes  it  may  be  proper  and  legitimate 
practice  for  a  party,  in  whose  favor  a  case 
has  been  decided,  to  note  his  exceptions  and 
preserre  them  by  an  appeal  in  case  the  rul- 
ing of  the  court  is  reyersed  here;  but  the 
instances  where  this  practice  can  be  Justified 
are  exceedingly  rare,  and  it  is  not  to  be  en- 
couraged. We  do  not  decide  that  the  de- 
fendant's appeal  was  improvldently  taken  in 
this  case,  though  we  are  inclined  to  think 
the  defendant's  exceptions  could  haye  been 
presented  in  the  plaintiff's  appeal.  Let  the 
two  cases  be  considered  as  one,  and  the  costs 
be  diyided  and  paid  as  herein  directed. 

New  trial,  as  ordered  in  plaintUTs  appeal. 


(145  N.  C.  207) 
DAVIS  ft  HOOKS  y.  ATLANTIC  COAST 
LINE  R.  CO. 

(Sapreme  Court  of  North  Carolina.     Oct  10, 
1907.) 

1.  Oabbiebs  —  Tbanspobtation   of  Qoods^ 
Dblay— Reasonable  Time— Computation. 

Under  Eevisal  1905,  §  887,  providrng  that 
the  time  within  which  an  act  is  to  be  done  shall 
be  computed  by  excluding  the  first  day  and 
iiK^luding  the  last,  unless  the  last  day  shall  be 
Sunday,  when  it  shall  also  be  excluded,  what 
constitutes  a  reasonable  time  for  the  trans- 
portation of  freight,  as  required  by  section 
2632,  must  be  determined  by  including  the  last 
day,  unless  it  is  Sunday. 

2.  Sams— "Intebmsdiate"  PoInts. 

A  station  on  defendant's  railroad  which 
was  the  terminus  of  two  other  railroads  was 
not  an  intermediate  point  with  reference  to 
freight  not  transferred  to  the  other  lines,  but 
shipped  through  on  defendant's  line  to  points 
beyond,  under  Revisal  1905,  §  2632,  providing 
what  shaU  be  a  reasonable  time  for  the  trans- 
portation of  freight,  and  authorizing  a  delay  of 
48  hours  at  one  intermediate  point  for  each  100 
miles. 
8.  Sam»— Exclusion  of  Sundays. 

Reyisal  1905,  §  2632,  requires  transporta- 
tion of  freight  within  a  reasonable  time,  and 
declares  that  in  reckoning  what  is  a  reason- 
able time  a  delay  of  2  days  at  the  initial  point 
and  48  hours  at  one  intermediate  point  for  each 
100  miles  of  transportation  shall  not  be  char- 
ged against  the  carrier  as  unreasonable.  Held, 
that,  in  determining  whether  a  shipment  was 
unreasonably  delayed,  the  court  was  not  au- 
thorised to  exclude  intervening  Sundays,  be- 
cause section  3844  prohibited  the  running  of 
freight  trains  on  Sundays  between  sunrise  and 
bunset. 
4.  Samb^-Delats  at  Initial  Point. 

Where  one  of  the  two  days  next  after  the 
delivery  of  freight  to  a  carrier  for  transportation 
was  Sunday,  such  day  was  properly  deducted  in 
ascertaining  whether  the  freight  was  transport- 
ed within  a  reasonable  time,  as  required  by  Re- 
yisal 1905,  S  2632,  not  as  Sunday,  but  as  one 
of  the  two  initial  days  of  nonaction  which  the 
carrier  was  entitled  to  before  it  was  required 
to  begin  the  transportation* 

Appeal  from  Superior  Court,  Wayne  Ck)un- 
ty;  B.  B.  Jones,  Judge. 


Action  by  Dayis  ft  Hooks  against  the  At- 
lantic Ck>a8t  Line  Railroad  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Ayoock  ft  Daniels,  for  appellant  M.  T. 
Dickinson,  for  appellbe. 

CLARK,  C.  J.  This  Is  an  action  for  pen- 
alty under  Revisal  1906,  §  2632,  begun  before 
a  Justice  of  the  peace.  On  appeal  to  the  su- 
perior court,  by  consent  the  court  found  the 
facts,  from  which  it  appears:  That  on  May 
5,  1906,  a  firm  of  merchants  in  Wilmington, 
N.  C  shipped  over  defendant's  road  to  plain- 
tiff at  Fremont,  N.  C,  a  quantity  of  com, 
less  than  a  car  load;  that  Fremont  is  a 
station  96  miles  from  Wilmington  on  defend- 
ant's line  from  Wilmington  to  Rocky  Mount; 
that  Goldsboro  between  Wilmington  and  Fre- 
mont is  the  terminus  of  two  other  railroads; 
that  in  the  car  in  which  this  com  was 
shipped  was  other  merchandise  which  was 
unloaded  at  Goldsboro  to  be  transferred  to 
said  other  railroads  at  that  point;  that  this 
car  arrived  at  Fremont  May  16th;  that  the 
shipment  was  in  possession  of  the  defendant 
for  12  days,  including  the  day  of  its  receipt 
and  the  day  of  its  arrlyal  at  Fremont;  that 
two  of  the  Intermediate  days  (1.  e.,  May  6th 
and  13th)  were  Sundays;  and  that  the  sched- 
ule or  ordinary  time  for  the  movement  of 
freight  by  local  train  between  Wilmington 
and  Fremont  is  one  day.  The  court  below 
allowed  the  defendant  to  deduct  flye  days, 
1.  e.,  the  day  of  receipt  of  the  goods  for  ship- 
ment, the  next  day  (Sunday  6th),  then  Iwo 
more  days,  Monday  and  Tuesday,  to  get  ready 
to  start,  and  one  day  as  the  actual  "ordinary 
schedule  time"  for  traniq[>orting  freight  be^ 
tween  Wilmington  and  Fremont,  and  gave 
Judgment  for  seven  dayi^  delay,  i.  e«,  one  day 
at  $12.50,  and  six  at  $2.50  each;  total  $27.50. 

The  defendant  excepted  because  the  court 
did  not  further  deduct  Sunday,  May  13th, 
also  two  days  (48  hours)  at  Gk)ldsboro  as  an 
intermediate  point,  also  the  day  of  arrival 
at  Fremont.  These  four  days,  if  allowed, 
added  to  the  five  already  allowed,  would 
make  a  total  of  nine  days  for  transportation 
of  freight  from  Wilmington  to  Fremont,  96 
miles,  whose  ordinary  schedule  is  one  day, 
as  found  by  the  court  Ninety-six  miles  in 
nine  days  is  more  than  twice  the  time  it 
would  take  an  ox  cart  to  make  the  same  trip. 
Indeed,  as  railroad  trains,  unlike  ox  carts, 
ordinarily  trayel  by  night  as  well  as  by  day, 
96  miles  in  nine  days  is  less  than  one-half 
mile  per  hour.  At  20  miles  an  hour,  the 
ordinary  speed  of  a  freight  train,  it  would 
have  taken  less  than  flye  hours,  instead  of 
the  12  days  actually  taken,  to  transport  this 
freight  from  Wilmington  to  Fremont,  which 
was  at  the  actual  average  speed  of  one  mile 
for  each  three  hours,  or  eight  miles  for  each 
24  hours.  In  Hinkle  y.  Railroad,  126  N.  C. 
939,  86  S.  B.  351,  78  Am.  St.  Rep.  685,  it 
was  held  that  "transportation  of  live  stock 
at  an  average  rate  of  less  than  five  miles  an 
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bonr  cannot  be  considered  reasonable  dili- 
gence, in  tbe  total  absence  of  explanation.'* 
The  statute  was  passed  in  response  to  a  wide 
public  demand  and  a  grave  recognized  neces- 
sity of  compelling  railroads  to  deliver  freight 
in  a  reasonable  time.  A  construction  of  the 
act  that  would  hold  that  this  modern,  splen- 
didly equipped,  up-to-date  railroad,  with  its 
line  between  Wilmington  and  Fremont  al- 
most without  curves  and  level  as  a  plank 
floor,  is  not  chargeable  with  unreasonable  de- 
lay if  it  shall  take  in  transportation  between 
those  points  more  than  twice  as  long  as  it 
would  take  an  ox  cart  to  make  the  transit 
challenges  attention.  If  the  remedial  stat- 
ute accomplishes  no  more  than  requiring  of 
a  railroad  less  than  half  the  speed  of  an 
ox  cart,  why  was  It  passed?  What  does  It 
remedy? 

The  statute  (Revisal  1906>  I  2632)  is  as 
follows:  "It  shall  be  unlawful  for  any  rail- 
road company,  steamboat  company,  express 
company  or  other  transportation  companies 
doing  business  in  this  state  to  omit  or  neg- 
lect to  transport  within  a  reasonable  time 
any  goods,  merchandise  or  articles  of  value 
received  by  it  for  shipment  and  billed  to  or 
from  any  place  in  the  state  of  North  Caro- 
lina, unless  otherwise  agreed  upon  between 
the  company  and  the  shipper  or  unless  same 
be  burned,  stolen  or  otherwise  destroyed,  or 
unless  otherwise  provided  by  the  North 
Carolina  Corporation  Commission.  Bach  and 
every  company  violating  any  of  the  provi- 
sions of  this  section  shall  forfeit  to  the  party 
aggrieved  the  sum  of  twenty-five  dollars  for 
the  first  day,  and  five  dollars  for  each  suc- 
ceeding day  of  such  unlawful  detention  or 
neglect  where  such  shipment  is  made  in  car- 
load lots,  and  In  less  quantities  there  shall 
be  a  forfeiture  in  like  manner  of  twelve  and 
fifty  one-hundredth  dollars  for  the  first  day, 
and  two  and  fifty  one-hundredth  dollars  for 
each  succeeding  day:  Provided,  the  forfeiture 
shall  not  be  collected  for  a  period  exceeding 
thirty  days.  In  reckoning  what  Is  reasonable 
time  for  such  transportation  It  shall  be  con- 
sidered that  such  transportation  company 
has  transported  freight  within  a  reasonable 
time  if  it  has  done  so  in  the  ordinary  time 
required  for  transporting  such  articles  of 
freight  between  the  receiving  and  shipping 
stations;  and  a  delay  of  two  days  at  the  in- 
itial point  and  forty-eight  hours  at  one  inter- 
mediate point  for 'each  hundred  miles  of 
distance  or  fractions  thereof  over  which  said 
freight  is  to  be  transported  shall  not  be 
charged  against  such  transportation  com- 
pany as  unreasonable  and  shall  be  held  to  be 
prima  facie  reasonable,  and  a  failure  to 
transport  within  such  time  shall  be  held 
prima  facie  unreasonable."  The  statute  for 
computing  time  (Revisal  1005,  §  887)  is  as 
follows:  '*The  time  in  which  an  act  is  to  be 
done,  as  provided  by  law,  shall  be  computed 
by  excluding  the  first  day  and  including  the 
last  If  the  last  day  be  Sunday,  it  shall  be 
excluded.*'    The  Legislature  makes  the  law. 


The  function  of  tbe  court  to  to  apply  It  An 
examination  of  ^ese  two  statutes  will  show: 
(1)  That  the  last  day,  the  arrival  at  Fremcat, 
is  not  to  be  deducted,  unless  it  had  been 
Sunday.  (2)  We  are  of  opinion  that  Golds- 
boro  is  not  an  intermediate  point  on  the  line 
between  Goldsboro  and  Fremont,  on  the  same 
railroad.  It  would  be  an  ''intermediate*' 
point  only  as  to  freight  transferred  to  anoth- 
er railroad  at  that  place.  Merely  taking 
goods  out  of  the  car  en  route  at  Qolddboro 
could  not  Justify  a  delay  of  48  hours  there, 
for,  this  being  a  **Iocal  freight**  train,  goods 
are  taken  out  or  put  in  the  car  at  any  sta- 
tion, requiring  for  that  purpose  only  a  few 
moments  and  not  delaying  the  train,  nor  the 
transportation  of  this  particular  freight,  as 
may  be  the  case  as  to  freight  transferred  to 
another  line  of  road  to  be  forwarded  In  an- 
other car.  (3)  The  Legislature  has  not  writ- 
ten the  words  "Sundays  excluded*'  Into  the 
statute,  and  the  court  has  no  authority  to  do 
80.  Revisal  1905,  §  887,  by  providing  that  in 
computing  time,  If  the  last  day  be  Sunday,  It 
shall  be  excluded,  shows  that  except  when 
Sunday  is  the  last  day  it  shall  be  counted  in 
the  time  '"provided  by  law." 

The  defendant  contends  that  Inasmuch  as 
railroads  are  prohibited  (Revisal  1905,  f 
8844)  from  running  freight  trains  on  Sun- 
days between  sunrise  and  sunset  the  court 
ought  to  interpolate  the  words  "Sundays  ex- 
cepted'* in  section  2632.  The  Legislature 
might  have  written  those  words  in  the  stat- 
ute, but  it  did  not  do  so.  The  courts  have  no 
power  to  do  so.  The  Legislature  evidently 
thought  It  had  made  full  allowance  for 
freight  trains  not  running  between  sunrise 
and  sunset  on  Sunday  by  the  liberal  allow- 
ance it  has  made  to  the  railroads,  over  and 
above  "the  ordinary  time  required  for  trans- 
porting such  articles  of  freight  between  the 
receiving  and  shipping  stations,**  which  in 
this  case  is  found  to  be  one  day.  The  exact 
point  has  already  been  twice  passed  upon  by 
this  court  In  Keeter  v.  Railroad,  86  N.  C. 
846,  Ashe,  J.,  says  that  the  defendant  set  up 
the  defense  that  Sunday  should  not  be  count- 
ed because  the  statute  (chapters  97  and  203, 
pp.  182,  359,  Laws  1879)  forbade  freight 
trains  to  run  on  that  day,  and  holds  that 
Sunday  is  to  be  cotmted,  not  excluded,  in 
making  up  the  time  which  the  railroad  is  al- 
lowed for  transportation.  Said  chapters  d7 
and  203.  pp.  182,  359,  Laws  1879,  referred  to 
by  Judge  Ashe,  are  now  Revisal  1906,  f  3844, 
again  brought  forward  as  a  defense  by  de- 
fendant The  same  ruling  that  Sunday  (un- 
less the  last  day)  is  to  be  counted  was  made 
In  Branch  v.  Railroad,  77  N.  C.  347.  In 
Drake  v.  Fletcher,  50  N.  C.  411,  in  construing 
the  statute  which  allowed  20  days  in  which  a 
ca.  sa.  must  be  executed,  the  court  held  that 
Sundays  must  be  counted,  though  the  statate 
forbade  service  of  such  process  on  Sunday; 
the  court  saying  that  when  Sundays  are  to  be 
excluded  "the  Legislature  so  declares  in  ex- 
press terms."    In  Barcroft  y.  Roberts,  92  N. 
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O.  249.  the  court  held,  as  to  the  20  days  al- 
lowed in  which  a  petition  to  rehear  could  be 
filed,  that  the  first  day  is  to  be  excluded 
from  the  count,  and'  the  last  day  Is  to  be 
counted,  unless  Sunday,  and  counted  all  other 
Sundays  in  the  20  days. 

We  have  numerous  statutes  fixing  the  time 
within  which  certain  acts  are  to  be  done,  and 
though  process  and  notices  are  forbidden  to 
be  served  on  Sunday  (Revisal  1905,  §  2837), 
no  court  has  ever  written  Into  the  statute 
iqiecifying  the  time  In  which  process  shall  be 
served  (under  a  penalty  to  the  officer  for 
failure  to  serve  in  the  prescribed  time)  the 
words  '^Snnda3r8  not  to  be  counted."  We  al- 
so have  statutes  prescribing  tllat  if  roads  or 
bridges  shall  remain  out  of  repair  10  days 
ttie  overseer  is  liable  to  a  fine  and  an  action 
for  damages  (Revisal  1905,  $  2724),  but  this 
has  not  been  construed  as  "exclusive  of  Sun- 
days," though  the  overseer  is  forbidden  to  do 
any  work  on  Sunday  (Revisal  1005,  §  2836), 
and  would  not  liave  10  working  days  exdu* 
sive  of  Sundays.  There  are  similar  penalties 
in  Revisal  1905,  {§  2722,  2728.  Appeals  must 
be  taken  in  10  days,  cases  on  appeal  served 
in  10  days,  counter  cases  in  five  days  under 
penalty  of  loss;  yet  the  court  has  not  extend- 
ed the  time  by  writing  in  the  statute  "Sun- 
days not  counted,"  though  lawyers  are  no 
more  to  be  expected  to  work  on  Sundays  than 
freight  train&  There  is  a  severe  penalty  on 
any  officer  not  serving  process  if  delivered  to 
him  20  days  before  court*  or  10  days  before 
return  day  of  a  justice  of  the  peace  warrant 
(Revisal  1905,  f  2817) ;  but,  though  he  cannot 
serve  such  process  on  Sundays,  they  have 
never  been  excluded  from  the  count  If  a 
register  fails  to  record  a  license  in  10  days, 
he  incurs  a  penalty.  Revisal  1906,  S  2092. 
But  though  he  cannot  legally  record  it  on 
Sundays  (Revisal  1906,  I  2836)  any  more 
than  a  freight  train  can  legally  run  between 
sunrise  and  sunset  on  that  day,  Sundays 
are  not  excluded.  There  is  a  penalty  on 
clerks  for  not  Issuing  executions  In  six 
weeks.  Revisal  1905,  f  618.  They  cannot 
legally  issue  executions  on  Sunday,  but  It 
has  never  beea  held  that  another  week  was 
to  be  added  to  the  six  weeks  because  of  the 
six  Sundays  included.  Many  other  instan- 
ces might  be  given;  but,  as  this  court  has 
said.  If  the  Legislature  intends  that  Sundays 
shall  not  be  counted,  it  always  ''so  declares 
in  express  term&"  Drake  v.  Fletcher,  50  N. 
C  411.  This  Is  a  remedial  statute  in  re- 
sponse to  a  public  demand  that  quasi  public 
corporations  shall  transport  freight  in  a  rea* 
sonable  time.  There  is  no  indication  that 
Sundays  shall  be  excluded  from  the  reason- 
able time  prescribed  in  which  railroads  shall 
transport  freight,  since  Sundays  are  counted 
in  the  time  Hi  which  clerks,  sheriffs,  lawyers, 
road  overseers,  and  all  others  are  respective- 
ly required  to  perform  certain  acts  under  a 
penalty  If  they  fail  to  do  so  within  the  time 
prescribed.  In  the  cognate  matter  of  de- 
murrage, as  Judge  Ruffin  notes  in  Branch  v. 


Railroad,  77  N.  a  854,  Sundays  are  counted 
in  the  time  prescribed.  To  same  effect:  Car 
Co.  Y.  Railroad,  121  Fed.  609,  57  C.  0.  A. 
635;  The  Oluf  (C  C.)  19  Fed. '459;  Baldwin 
▼.  Sullivan  Thnber  Co.,  142  N.  Y.  279,  36  N. 
EL  1060. 

It  follows,  not  only  that  none  of  the  de- 
fendant's exceptions  can  be  sustained,  but 
that  the  judge  erred  In  allowing  the  defend- 
ant four  days  at  the  Initial  point,  for  the 
statute  expressly  allows  only  "a  delay  of  two 
days  at  the  initial  point,"  Sunday,  May  6th, 
was  properly  deducted,  not  as  Sunday,  but  as 
one  of  the  two  initial  days  of  nonaction. 
There  was  no  authority  to  deduct  two  more 
days.  This  last  error  follows  our  ruling 
that  Sundays  are  not  excluded  by  the  statute, 
but  we  cannot  correct  this  error,  as  the  plain- 
tiff does  not  appeal.  For  the  same  reason, 
we  cannot  pass  upon  the  contention  earnestly 
and  ably  made  by  the  plaintiff  that,  under 
the  terms  of  the  statute,  ''if  there  is  a  delay 
of  two  days  at  the  Initial  point"  or  of  "48 
hours  at  an  intermediate  point,"  it  shall  be 
held  "prima  facie  reasonable" ;  but  that  this 
does  not  mean  that,  if  there  is  not  in  fact 
such  delays  at  those  pointe,  that  length  of 
time  shall  be  deducted  out  of  unreasonable 
delays  elsewhere.  The  question  is  an  in- 
teresting one,  but  we  are  not  called  on  to  de- 
cide a  point  not  raised  by  any  exception; 
the  plaintiff  not  appealing.  In  Meredith 
V.  Railroad.  137  N.  C.  481.  60  S.  BX  1,  this 
court  held  that  the  "48  hours  at  intermediate 
point"  was,  as  the  statute  says,  only  "prima 
facie  reasonable  delay,"  and  not  to  be  allow- 
ed unless  it  was  a  necessary  delay.  The  stat- 
ute allows  the  carrier  "the  ordinary  time  for 
transporting  such  articles  of  freight  between 
the  receipting  and  shipping  stations,"  and.  In 
addition  to  that,  "a  delay  of  two  days  at  the 
Initial  point"  (instead  of  the  day  of  receipt, 
under  Revisal  1905,  §  887),  and  "48  hours  at 
one  Intermediate  point  for  each  1(X)  miles  of 
distance  or  fractions  thereof  •  •  •  shall 
be  held  prima  facie  reasonable."  This  is  the 
plain  language  of  the  body  authorized  to 
make  laws,  and  this  court  has  no  desire  or 
power  to  read  or  construe  it  except  as  it  is 
vnritten.  If  the  time  allowed  is  too  liberal, 
q;r  too  restricted,  it  is  for  the  Legislature  to 
change  It 

Afllrmeda 
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CO, 

(Supreme  Court  of  North  Carolina.    Oct  16, 
1907. 

1.  Carriers— TsANSpoBTATioit  of  Freight— 

Duty  of  Carrier. 

The  only  duty  assumed  by  a  carrier  of 
freight  under  a  bill  of  lading  is  to  transport 
the  articles  to  destination  within  a  reasonable 
time  if  on  its  own  line,  and,  if  not  to  transport 
and  deliver  to  the  next  connecting  carrier  on 
the  route  to  final  destination,  in  the  absence  of 
evidence  of  a  joint  obligation. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  9,  Carriers,  {§  272-279.] 
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2.  Sakb  —  Delay  —  Damages  —  Bxtbobn   or 

Pboof. 

Where  a  consignee  seeks  to  charge  a  car- 
rier with  liability  by  way  of  damages  or  statu- 
tory penalty  for  delay,  the  burden  is  on  the  con- 
signee to  show  that  the  goods  were  not  tran»- 
ported  according  to  the  contract  within  a  rea- 
sonable time. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  9,  Carriers,  f  439.] 

8.  Same— Deliveby  to  a  Connectino  Oab- 

BIEB. 

Where  an  initial  carrier  delivers  freight  to 
the  connecting  carrier  within  a  reasonable  time, 
such  initial  carrier  is  not  liable  for  a  delay  sub- 
sequently occurring. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9.  Carriers,  §§  760-774.] 

4.  Same— Burden  ov  Pboof. 

Where  a  delay  in  the  transportation  of 
freight  was  due  to  the  negligence  of  a  connect- 
ing carrier,  the  burden  was  on  the  initial  car- 
rier, in  a  suit  against  it  for  a  statutory  penalty 
for  such  delay,  to  prove  such  fact. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  9.  Carriers,  §§  835-838.] 

6w  Same— Presumptions. 

Where  an  initial  carrier,  in  an  action  for 
penalty  for  delay,  did  not  prove  that  the  delay 
or  a  portion  thereof  occurred  on  the  line  of  a 
connecting  carrier,  it  would  be  presumed  that 
the  entire  delay  occurred  on  the  initial  carrier's 
line. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig 
vol.  9,  Carriers,  §f  835-83a] 

6.  Same— Statutes— Computation  of  Time. 

Revisal  1905,  §  2632,  requiring  carriers  to 
transport  goods  within  a  reasonable  time,  and 
imposing  a  penalty  for  delay,  provide*  that  in 
redsoning  reasonable  time  a  delay  of  2  days  at 
the  initial  point  and  48  hours  at  one  interme- 
diate point  for  each  100  miles  of  distance  or 
fraction  thereof  over  which  freight  is  to  be 
transported  shall  not  be  charged  against  the 
carrier.  Held,  that  a  carrier  was  not  entitled  to 
a  deduction  of  intervening  Sundays,  because 
section  2613  prohibits  th^  running  of  freight 
trains  on  Sunday  between  sunrise  and  sunset. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  S§  835-838,  841,  842.] 

7.  Same— Purpose  op  Statute. 

The  48  hours'  allowance  to  a  carrier  for 
delay  at  intermediate  points  bv  Bevisal  1905, 
I  2632.  is  for  change  of  cars  if  necessary,  and 
for  unloading  and  reloading. 

Appeal  from  Superior  Court,  Bertie  Comi- 
ty;  Lyon,  Judge. 

Action  by  T.  W.  Watson  against  the  At- 
lantic Coast  Line  Railroad  Company.  From 
A  Judgment  for  plaintiff,  de£|Qdant  appals. 
Ifflrmed. 

Civil  action  for  the  recovery  of  penalty,  be- 
lore  a  justice  of  the  peace,  and  heard  on  ap- 
peal to  the  superior  court  before  Lyon,  Judge, 
and  a  jury.  The  following  evidence  was  sub- 
mitted: Bill  of  lading  duly  signed  by  de- 
fendant company  for  car  load  of  lumber  to 
be  shipped  by  plaintiff,  T.  W.  Watson,  at 
Cedar  Landing*  Bertie  county,  N.  C.  (1) 
That  on  the  1st  day  of  October,  1906,  the 
Rocky  Mount  Sash  &  Blind  Company,  at 
Rocky  Mount,  delivered  to  the  Atlantic  Coast 
Line  Railroad  Company  for  T.  W.  Watson,  at 
Cedar  Landing,  N.  C,  the  owner  and  party 
in  interest,  a  car  load  of  lumber  and  window 
frames,  to  be  shipped  and  delivered  at  Cedar 
Landing  to  said  Watson.    (2)  That  the  dis- 


tance from  Rocky  Mount  to  Cedar  laa^ding  !• 
68  miles,  and  there  is  In  that  distance  one 
intermediate  point,  to  wit,  Williamston,  N. 
0.,  where  the  defendant  connects  with  the 
NorfoDL  &  Southern  Railroad  Company  by 
boat  for  Cedar  Landing.  (3)  That  said  ship- 
ment was  delivered  to  the  plaintiff  at  Cedar 
Landing  on  the  2l8t  day  of  October,  1906. 

(4)  That  the  entire  route  of  the  shipment  and 
both  terminal  points  are  in  North  Carolina. 

(5)  The  defendant  delivered  to  the  plaintiff 
the  bill  of  lading  named  above  referred  to. 
The  court  instructed  the  jury  if  they  believed 
the  evidence  to  answer  the  first  issue  '*Ye8," 
and  the  second  issue  *'$100."  To  this  charge 
defendant  exilpted.  Thereupon  the  court 
rendered  Judgment.  Defendant  excepted  to 
the  Judgment  and  appealed. 

J.  H.  Pou,  G.  B.  Elliott,  and  Pruden  &  Pru- 
den,  for  appellant  Winston  &  Matthews  for 
appellee. 

HOKB,  J.  (after  stating  the  facts  as 
above).  In  support  of  its  exception  to  the 
cliarge  of  his  honor,  on  the  first  issue,  the 
defendant  insists  that  the  only  obligation  as- 
sumed by  the  contract  of  carriage,  evidenced 
by  the  bill  of  lading,  was  to  transport,  with- 
in a  reasonable  time,  the  articles  to  the  point 
of  destination,  if  on  Its  line,  and,  if  not,  to 
transport  and  deliver  to  the  next  connecting 
carrier  on  the  route  to  the  final  destination. 
In  the  absence  of  any  evidence  of  a  Joint  ob> 
ligation,  this  is  unquestionably  true.  It  is 
further  true  that  if  the  consignee  seeks  to 
fix  the  carrier  with  liability,  either  by  way 
of  damages,  or  for  statutory  penalty,  the  bur- 
den of  proof  is  upon  him  to  show  that  the 
goods  were  not  transported,  according  to  the 
contract,  within  a  reasonable  time.  Walker 
y.  Railroad,  137  N.  C.  163,  49  S.  E.  84.  In 
this  case  it  is  conceded  that  the  articles  were 
received  by  defendant  at  Rocky  Mount  Oc- 
tober 1,  1906,  to  be  transported  and  delivered 
to  plaintiff  at  Cedar  Landing,  both  points  be- 
ing in  this  state,  and  the  distance  separating 
them  58  miles;  that  they  were  delivered  to 
plaintiff  October  22,  1906;  that  there  was 
but  one  intermediate  point  between  the  place 
of  shipment  and  destination.  When  the  facts 
are  admitted,  and  but  one  reasonable  Infer- 
ence can  be  drawn  from  them,  the  court 
should  instruct  the  Jury  as  a  matter  of  law. 
This  is  elementary.  In  the  absence  of  ex- 
planation, it  would  not  seem  open  to  debate 
that  the  time  between  the  receipt  and  de- 
livery of  the  articles  was  unreasonable.  We 
do  not  understand  counsel  to  controvert  this 
proposition.  Defendant  insists  that,  con- 
ceding this  to  be  true,  it  also  appears  that 
Williamston  Is,  for* the  purpose  of  this  ship- 
ment, the  terminus  of  defendant's  line,  and 
that,  at  that  point,  the  articles  were  delivered 
to  and  transported  by  the  Norfolk  &  Souther 
Railroad  Company  to  their  final  destination. 
It  is  clear  that  if  within  a  reasonable  time 
the  defendant  delivered  the  articles  to  the 
Norfolk  &  Southern  Company,  and  the  delay 
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occurred  npon  that  line,  the  defendant  wae 
exonerated,  and  the  liability  was  transferred 
to  that  company.  The  question  therefore  is: 
Where  does  the  burden  of  proof  rest  as  to 
such  transportation  and  delivery? 

We  had  occasion  to  discuss  this  question  In 
the  case  of  Meredith  v.  Railroajl,  137  N.  C. 
478,  60  S.  E.  1,  in  an  action  for  damages  for 
a  failure  to  transport  goods  in  a  reasonable 
time  and  deliver  them  in  good  condition.  Aft- 
er a  careful  consideration  of  the  authorities, 
we  held  that  the  means  of  proof,  being  with- 
in the  control  of  the  contracting  company,  up- 
on the  well-settled  exception  to  the  general 
rule,  the  burden  was  upon  It  to  account  for 
the  damaged  condition  of  the  goods.  In  Har- 
per V.  Express  Co^  144  N.  0.  — ,  57  8.  B. 
458,  we  held  that  the  same  principle  would 
apply  where  the  action  was  for  wrongful  de- 
lay, and  that  presumption  of  responsibility 
would  arise  against  any  one  of  the  connecting 
carriers  shown  to  have  possession  and  con- 
trol of  goods  after  the  delay  occurred.  We 
can  perceive  no  good  reason  why  the  same 
prhiclple  should  not  control  in  an  action  for 
the  statutory  penalty  for  delay  in  transport- 
ing goods.  As  we  said  in  Stone's  Case,  144 
N.  C.  220,  56  8.  E.  032,  the  only  purpose  and 
effect  of  the  statute  is  to  enforce  the  com- 
mon-law duty  and  penalize  Its  breach.  The' 
defendant  keeps  a  record  of  all  shipments 
over  its  line,  by  means  of  waybills,  showing 
the  date  of  receipt,  date  of  arrival  at  the 
destination,  together  with  all  other  data  en- 
abling is  agents  to  keep  trace  of  the  ship- 
ment. It  also  takes  a  receipt  from  the  con- 
necting carrier  to  which  shipments  are  de- 
livered for  transportation  to  the  point  of 
destination.  This  record  is  always  made  by 
and  under  the  control  of,  defendant's  agents. 
The  shipper,  or  consignee,  only  knows,  from 
his  bill  of  lading,  when  the  goods  are  ship- 
ped and  when  delivered.  It  is  manifest  upon 
every  principle  of  fair  dealing  that,  when  he 
shows  an  unreasonable  delay  in  the  trans- 
portation, all  matters  in  exoneration  or  de- 
fense should  come  from  the  defendant  To 
hold  otherwise  would  be  to  render  the  legis- 
lation enacted  for  the  enforcement  of  the 
duty  of  the  carrier  and  protection  of  the 
•^arty  aggrieved"  of  no  effect— to  keep  the 
promise  to  the  ear  and  break  it  to  the  sense. 
If,  as  in  this  case,  the  carrier  may  permit  ar- 
ticles Oumber  and  window  ftames)  doubtless 
shipped  to  meet  an  immediate  necessity,  to 
be  delated  from  October  1st  to  October  21st, 
a  distance  of  58  miles,  and,  without  any  ex- 
planation or  information  as  to  the  cause  or 
place  of  such  delay,  call  upon  the  plaintiff 
to  summon  its  agents  with  its  own  records 
to  show  when,  where,  and  how  the  delay  oc- 
curred, the  statute  would  be  of  little  value  as 
a  remedy  for  the  wrong  done  him.  His  honor 
was  therefore  clearly  correct  in  his  instruc- 
tions to  the  Jury  upon  the  first  issue. 

The  defendant  excepts  to  the  instruction 
upon  the  second  issue.    His  honor  assumed 


that  the  entire  delay  occurred  on  the  de- 
fendant's road;  In  the  absence  of  any  ex- 
planation, we  are  unable  to  perceive  how  any 
other  rule  can  be  applied.  For  the  same 
reasons  which  fixed  the  burden  of  proof  re- 
garding the  place  or  cause  of  the  delay,  we 
are  constrained  to  hold  that  the  defendant 
must  be  held  liable  for  the  entire  delay.  If, 
having  the  evidence  in  its  possession  to  show 
the  contrary,  the  defendant  withholds  It  from 
the  court,  it  has  no  just  cause  of  complaint 
In  the  absence^  therefore,  of  any  evidence 
showing  when  the  article  was  delivered  to 
the  connecting  carrier,  the  initial  or  contract- 
ing carrier  will  be  charged  with  the  entire 
time  during  which  the  unreasonable  delay 
occurred.  If  it  has  discharged  its  full  duty, 
or  has  positively  done  so,  the  evidence  there- 
of is  within  its  possession  and  not  known  to 
plaintiff. 

His  honor  directed  the  Jury  to  answer  the 
second  issue  "$100."  This  is  upon  the  theory 
that  there  was  a  delay  of  21  days,  2  days  be- 
ing allowed  at  the  shipping  point,  and  2  days 
at  the  intermediate  point,  leaving  17  days. 
The  Judgment  of  $100  is  based  upon  a  charge 
of  $25  for  the  first  day  and  $5  per  day  for 
15  daya  It  is  stated  in  the  brief  that  Octo- 
ber 21st  was  Sunday.  We  presume  that  his 
honor  deducted  that  day.  The  defendant's 
counsel  Insists  that  the  day  of  receipt  and 
the  day  of  delivery  should  be  deducted,  and 
from  the  time  thus  fixed  the  four  days  should 
be  deducted.  We  do  not  think  this  a  reason- 
able construction  of  the  statute.  The  two 
days  at  the  initial  point  are  allowed  for  the 
purpose  of  giving  a  reasonable  time  to  begin 
the  transportation.  The  48  hours  at  each  in- 
ternledlate  point  are  allowed  for  change  of 
cars,  if  necessary,  unloading  and  reloading. 
The  defendants  insist  that,  in  view  of  the 
statute  (Revisal  1905,  §  2013)  prohibiting 
freight  trains  to  run  on  Sundays,  between 
sunrise  and  sunset,  the  Sundays  intervening 
between  the  day  of  shipment  and  delivery 
should  not  be  counted.  This  suggestion  might 
be  made  effective  on  appeal  to  the  Legisla- 
ture, but  the  court  is  not  at  liberty  to  adopt 
it  when  the  statute  which  imposes  the  penal- 
ty (Revisal  1005,  §  2632)  contains  no  such 
provision.  We  should  not  read  into  the  stat- 
ute an  exception  which  the  Legislature  has 
not  seen  proper  to  make.  Davis  et  al.  v.  Rail- 
road (at  present  term)  59  S.  E.  53.  It  will  be 
noticed  that  the  carrier  is  only  prohibited  from 
running  its  train  for  a  part  of  Sunday,  be- 
tween sunrise  and  sunset,  and  certainly  in 
the  present  case  there  has  been  no  hardship 
imposed  in  the  matter  of  time.  In  a  ship- 
ment where  the  entire  distance  was  not  over 
68  miles,  there  has  been  an  allowance  of  5 
days  as  free  time,  and  this  was  as  favorable 
as  the  defendant  could  reasonably  ask. 

There  has  been  no  error  of  which  the  de- 
fendant can  complain,  and  the  Judgment  be- 
low is  affirmed. 

Affirmed. 
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WIEIRSB  T.  THOMAS  et  aL 

<Snpreme  Court  of  North   Carolina.    Oct  23, 
1907.) 

1.  BzEUPnoNS  —  Injunction  —  Pbocsbdinqs 

IN  COUBTS  OV  ANOTHEB  STATB— EVASION  OF 

Exemption  Laws. 

A  resident  of  this  state  may  be  enjoined 
from  prosecuting  an  action  in  another  state  for 
the  purpose  of  evading  the  exemption  laws  and 
subjecting  property  to  the  payment  of  his  debt 
protected  by  the  Constitution  and  general  ex- 
emption laws  of  the  state,  and  also  by  Code, 
I  498  (Revisal  1906,  i  678),  exempting  wages 
due  for  personal  semces  rendered  within  00 
days  prior  to  the  levy. 

VEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  23,   Exemptions,  f  16&] 

2.  Same— CoNSTrruTiONAi.  Law— Full  Faith 
AND  Credit. 

An  injunction  so  issued  is  not  in  violation 
of  Const.  U.  S.  art.  4,  f  1,  requiring  full  faith 
and  credit  to  be  given  in  each  state  to  the  judi- 
cial proceedings  of  every  other  state. 

SEA.  Note.— For  cases  in  point  see  Cent  Dig. 
.  23.  Exemptions,  f  168.] 

8.  CoNarnTunoNAL    Law  —  Pbivileges    and 

Immunitibs  of  Citizens. 

An  injunction  so  issued  is  not  in  violation 
of  Const.  U.  S.  art.  4,  §  2,  providing  that  the 
citizens  of  each  state  shall  be  entitled  to  all  the 
privileges  and  inmiunities  of  citizens  in  the  sev- 
eral states. 
4.  Exemptons— Pebsons  Entitled— Removal 

FROM  State. 

Where  a  debtor  ceased  to  be  a  resident  of 
the  state  before  property  belonging  to  him  be- 
came applicable  to  a  creditor's  claim,  the  gen- 
eral exemption  laws  oi  the  state  do  not  operate 
in  his  favor.. 

Appeal  from  Superior  Court,  New  Hanover 
County;  E.  B.  Jones,  Judge. 

Action  by  Paul  Wierse  against  Bettie  S. 
Thomas,  trading  as  Thomas  &  Co.,  and  the 
Atlantic  Cotist  Line  Railroad  Company,  to 
restrain  attachment  proceedings  in  another 
state  to  subject  an  indebtedness  to  plain- 
tiff from  the  Atlantic  Coast  Line  Railroad 
Company  to  the  payment  of  an  indebtedness 
due  defendant  Thomas  &  Co.  From  a  judg- 
ment continuing  the  restraining  order  to  the 
hearing,  Thomas  &  Co.  appeal.    Affirmed. 

The  court  found  the  facts  to  be  as  fol- 
lows: "That  the  plaintiff,  at  the  date  of 
the  Institution  of  these  proceedings,  was  a 
resident  of  North  Carolina,  the  defendant 
Thomas  &  Co.  resident  of  North  Carolina, 
and  the  defendant  corporation,  having  its 
principal  place  of  business  at  Wiimington, 
N.  C,  operating  a  railroad  in  Virginia,  North 
Carolina,  South  Carolina,  and  Georgia. 
Plaintiff  and  the  other  defendant  reside  in 
Wilmington,  N.  C.  That  at  said  date  plain- 
tiff was  a  resident  having  a  family  residing 
in  Wilmington,  where  plaintiff  worked  as  an 
employd  of  defendant  company.  That  on  the 
— '• —  day  of  May,  ld06,  defendant  Thomas 
&  Co.  sent  an  account  against  plaintiff  for 
collection  to  Atlanta,  6a.,  where  an  attach- 
ment was  issued  against  plaintiff  in  a  jus- 
tice's court,  levying  upon  the  indebtedness 
of  Atlantic  Coast  Line  Railroad  Company  to 
plaintiff;  such  action  not  being  prosecuted 
further  by  reason  of  the  restraining  order 


issued  in  this  cause.  That  the  amount  of 
indebtedness  due  by  the  defendant  company 
to  plaintiff  was  $70,  being  for  his  personal 
services  rendered  within  60  days  prior  to 
said  levy,  and  said  sum  is  necessary  for  sup- 
port of  said  debtor  and  his  family,  support- 
ed by  him,.  That  the  debt  claimed  bj 
Thomas  &  Co.  against  plaintiff  is  just  and 
correct  and  was  then  due" — and  thereupon 
adjudged  that  th^  restraining  order  l>e  con- 
tinued to  the  hearing,  and  defendant  Thomas 
&  Co.  excepted  and  appealed. 

R.  G.  Grady,  for  appellant  J.  D.  Bellamy, 
for  appellee. 

HOKE,  J.  (after  statin^r  the  facts  aa 
above).  At  the  time  this  action  was  com- 
menced, and  the  Georgia  attachment  was 
levied,  the  property  attached  was  protected 
both '  by  the  personal  property  exemption 
provided  for  by  the  Constitution  and  the  gen- 
eral exemption  laws  of  the  state  and  also 
by  section  498  of  the  Code.  Section  678  of 
the  present  Revisal,  prohibiting  wages  due 
for  personal  services  of  the  debtor  rendered 
within  60  days  prior  to  the  levy,  and  neces- 
sary for  the  use  of  the  family,  which  was 
supported  by  bis  labor,  from  being  subjected 
and  applied  to  the  laborer's  Indebtedness; 
and,  this  being  true,  on  the  facts  establish- 
ed the  judge  correctly  ruled  that  the  re- 
straining order  be  continued  to  the  hearing. 
As  stated  in  12  Amer.  &  Eng.  Encyclopedia, 
p.  256:  '*It  may  be  regarded  as  settled  that 
a  court  of  equity  has  jurisdiction  to  enjoin 
a  resident  creditor  from  instituting  or  prose- 
cuting an  action  or  proceeding  in  another 
state  for  the  purpose  of  evading  the  exemp- 
tion laws  of  his  state  and  of  collecting  his 
claim  by  subjecting  to  its  satisfaction  prop- 
erty or  credits  which  the  debtor  could  claim 
as  exempt  If  the  action  or  proceeding  were 
brought  within  the  state;  and  in  such  a  case 
an  injunction  should  generally  be  granted." 
And  the  doctrine  so  stated  is  grounded  in 
right  reason  and  fully  sustained  by  authori- 
ty. Dehon  et  al.  v.  Foster,  86  Mass.  545; 
Teager  v.  Landsley  et  al.,  69  Iowa,  725,  27 
N.  W.  739;  Engle  v.  Scheuerman,  40  Ga.  206, 
2  Am.  Rep.  578;  Keyser  y.  Rice,  47  Md.  203, 
28  Am.  Rep.  448;  Snook  v.  Snetzer,  25  Ohio 
St  516;  Waples  on  Homestead  Exemptions, 
pp.  888,  889. 

It  is  objected  chiefly  that  an  injunction 
on  the  facts  before  us  is  in  violation  of  ar- 
ticle 4,  f  1,  of  the  federal  Constitution,  pro- 
viding that  in  each  state  full  faith  and 
credit  shall  be  given  to  the  judicial  proceed- 
ings of  every  other  state,  etc,  and  section  2 
of  the  same  article,  providing  that  dtisEens 
of  each  state  shall  be  entitled  to  all  the  priv- 
ileges and  immunities  of  the  several  states. 
This  view  is  fully  discussed  in  the  authori- 
ties cited,  and  rejected  as  unsound,  and  the 
correct  doctrine  is  held  to  be  that  the  courts 
of  the  resident  creditor  have  power  in  prop- 
er cases  to  issue  an  injunction,  not  in  re- 
straint of  the  action  of  the  court  of  anothei 
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state,  tmt  operating  In  personam  on  tbe  cred- 
itor, and  compelling  him  to  obey  the  lawa  of 
bis  own  oonmionwealth.  Thus,  In  Dehon's 
Case,  snpra.  Chief  Justice  Bigelow,  speaking 
to  this  question,  says:  *'The  authority  of 
this  court  as  a  court  of  chancery,  upon  a 
proper  case  being  made,  to  restrain  persons 
within  its  jurisdiction  from  prosecuting  suits 
either  in  the  courts  of  tliis  state  or  of  other 
states  or  foreign  countries,  is  clear  and  in- 
disputable. In  the  exercise  of  this  power, 
oourto  of  equity  proceed,  not  upon  any  claim 
of  right  to  interfere  with  or  control  the 
course  of  proceedings  in  other  tribunals,  or 
to  prevent  them  from  adjudicating  on  the 
righta  of  parties  when  drawn  in  controversy 
and  duly  presented  for  their  determination. 
But  the  Jurisdiction  is  founded  on  the  clear 
authority  vested  in  courts  of  equity  over 
persons  within  the  limits  of  their  Jurisdic- 
tion and  amenable  to  process  to  restrain 
them  from  doing  acts  which  will  work  wrong 
and  injury  to  others,  and  are  therefore  con- 
trary to  equity  and  good  conscience.  As  the 
decree  of  the  court  in  such  cases  is  point- 
ed solely  at  the  party,  and  does  not  extend 
to  the  tribunal  where  the  suit  or  proceeding 
is  pending,  it  is  wholly  immaterial  that  the 
party  is  prosecuting  his  action  in  the  courta 
of  a  foreign  state  or  country.  If  the  case 
stated  in  the  bill  is  such  as  to  render  it  the 
duty  of  the  court  to  restrain  a  party  from 
instituting  or  carrying  on  proceedings  in  a 
court  in  this  state,  it  is  bound  in  like  manner 
to  enjoin  him  from  prosecuting  a  suit  in  a 
foreign  court  2  Story  on  Eq.  pp.  880-000; 
Mackintosh  t.  Ogilvie,  8  Swanst  365,  note, 
4  T.  B.  103,  note;  Carron  Iron  Co.  v.  Mac- 
laren,  5  EL  L.  Cas.  416,  445;  Madaren  y. 
Stalnton,  10  Beav.  286."  And  In  Snook  y. 
Snetzer,  25  Ohio  St  510,  Rex,  J.,  delivering 
the  opinion,  says:  "In  exercising  this  au- 
thority, courta  proceed,  not  upon  any  claim 
of  right  to  control  or  stay  proceedings  in  the 
courts  of  another  state  or  country,  but  up- 
on the  ground  that  the  person  on  whom  the 
restraining  order  is  made  resides  within  the 
Jurisdiction  and  in  the  power  of  the  court 
issuing  it  The  order  operates  upon  the  per- 
son of  the  party,  and  directa  him  to  proceed 
no  further  in  the  action,  and  not  upon  the 
court  of  the  foreign  state  or  country  in  which 
the  action  is  pending.  On  this  subject,  Mr. 
Justice  Story,  In  his  Commentaries  on  Equity 
Jurisprudence  (section  800),  says:  'Although 
the  courta  of  one  country  have  no  jiuthority 
to  stay  proceedings  in  the  courta  of  another, 
they  have  an  undoubted  authority  to  con- 
trol all  persons  and  things  within  their  ter-- 
rltorial  limits.  When,  therefore,  both  par- 
ties to  a  suit  In  a  foreign  country  are  resi- 
dent within  the  territorial  llmita  of  another 
country,  the  courta  of  equity  in  the  latter 
may  act  in  personam  upon  those  parties,  and 
direct  them,  by  injunction,  co  proceed  no 
further  In  such  suit'  In  such  a  case,  these 
courta  act  upon  acknowledged  principles  of 
public  law  in  regard  to  Jurisdiction.    They 


do  not  pretend  to  direct  or  control  the  foreign 
court;  but,  without  regard  to  the  situation 
or  the  subject-matter  in  dispute,  they  con- 
sider the  equities  between  the  parties  and 
decree  in  personam  according  to  those  equi- 
ties, and  mforoe  obedience  to  their  decrees 
in  personam."  And  in  the  case  of  Keyser  v. 
Bice,  47  Md.  208,  28  Am.  Bep.  448,  Bowleg 
J.,  for  tbe  court,  said:  *The  power  of  tl^e 
state  to  compel  ite  citizens  to  respect  and 
obey  ita  laws,  evm  beyond  ita  own  territorial 
limits,  is  supported,  we  think,  by  the  great 
preponderance  of  precedent  and  authority." 
And  again:  ''All  these  Instances  imply  that 
the  citbEen  going  from  one  state  to  another 
shall  be  entitled  to  the  privileges  and  im- 
munities of  a  citizen  of  the  state  to  which  he 
goes,  but  they  do  not  absolve  him  from  the 
duties  and  obligationa  of  a  citizen  to  the 
state  to  which  he  belongs  and  from  which 
be  went.  As  long  as  a  citizen  belongs  to 
a  statey  be  owes  it  obedience;  and,  as  be- 
tween states,  that  state  in  which  he  is  domi- 
ciled has  Jurisdiction  over  his  person  and  his 
personal  relations  to  other  citizens  of  the 
state.*'  And  the  question  was  directly  pre- 
sented to  the  Supreme  Court  of  the  United 
States,  the  final  arbiter  on  such  matters,  in 
Cole  V.  Cunningham,  133  U.  8.  107,  10  Sup. 
Ct  260,  33  L.  Bd.  538,  in  which  Chief  Jus- 
tice Fuller,  In  a  learned  and  elaborate  opin- 
ion, established  the  proposition  that  the  Con- 
stitution of  tiie  United  States  in  proper  case 
permito  equity  courta  of  one  state  to  con- 
trol persons  within  their  Jurisdiction  from 
prosecuting  suite  in  another  state,  and  ap- 
plied the  principle  to  a  case  not  unlike  the 
one  now  before  us.  The  same  opinion,  too, 
cites  with  approval  several  cases  where  the 
same  principle  is  applied  on  facto  almost 
identical  with  those  existent  here,  and  mak- 
ing the  case  an  apt  authority  in  support 
of  our  present  decision. 

True,  it*  is  not  found  as  a  fact  in  express 
terms  that  the  purpose  of  the  creditor  in 
resorting  to  the  Georgia  courta  was  to  evade 
the  exemption  laws  of  his  own  state;  but  as 
both  plaintiff  and  his  creditor  were  then 
resident  and  domiciled  in  the  same  city, 
where  the  railroad  company  had  ita  office  and 
principal  place  of  business,  and  where  the 
local  courta  were  open  and  accessible,  no 
other  reason  could  be  w^l  conceived  or  sug- 
gested, and  the  existence  of  such  a  purpose 
is  an  inference  well-nigh  conclusive  from  the 
facte  which  are  declared.  As  said  in  the 
Keyser  Case,  supra:  "We  think  the  inten- 
tion to  evade  Is  necessarily  presumed.  Ba- 
tional  creatures  must  be  presumed  to  intend 
the  necessary  and  inevitable  consequences 
of  their  deliberate  acts."  There  is  nothing 
in  our  present  decision  which  is  intended  to 
militate  against  the  position,  undoubtedly 
correct  that  our  exemption  laws  have  no 
extraterritorial  vigor;  nor  do  we  question  in 
any  way  the  doctrine,  declared  by  the  Unit- 
ed States  Supreme  Court  in  several  recent 
decisions,  that  tot  the  purpose  of  attach- 
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m^t  and  Jurisdiction,  to  the  extent  that  it 
may  be  so  acquired,  the  situs  of  the  debt 
is  at  the  debtor's  residence,  or  wherever  be 
may  be  personally  served  with  procesa  Rail* 
road  Co.  v.  Deer,  200  U.  8.  176,  28  Sup.  Ct 
207,  50  L.  Ed.  426;  Harris  v.  Balk,  198  U. 
S.  215,  25  Sup.  Ct  625,  49  U  Ed.  ^023;  Rail- 
road V.  Sturm,  174  U.  S.  710,  19  Sup.  Ot 
797,  43  L.  Ed.  1144.  While  the  debt  may 
have  a  situs  In  the  state  of  Georgia,  it  has 
its  situs,  too,  in  the  state  of  North  Carolina, 
where  the  railroad  also  has  its  residence 
and  principal  place  of  business,  and  where 
the  debt  due  to  plaintiff,  its  employ^,  is  sub- 
ject to  our  general  exemption  laws  and  the 
statute  passed  for  the  especial  protection  of 
a  laborer's  wages;  and  though  the  Georgia 
court  has  Jurisdiction  for  the  purpose  and 
to  the  extent  indicated,  and  if  it  should  pro- 
ceed, its  Judgment  applying  the  property  on 
the  claim  would  be  allowed  full  force  and 
effect,  so  as  to  protect  the  railroad  company 
from  a  second  payment,  this  does  not  impair 
the  right  of  the  court  of  the  creditor's  resi- 
dence, acting  in  personam,  to  compel  obedi- 
ence to  its  own  laws,  to  the  extent  permitted 
by  the  proper  application  of  the  constitu- 
tional principle;  and  if  such  creditor,  in  de- 
fiance of  an  injunction  duly  served  in  an  ac- 
tion properly  constituted,  should  proceed  In 
the  Georgia  courts,  he  would  be  subject,  per- 
haps, to  punishment  for  disobeying  the  re- 
straining order,  and  could  certainly  be  made 
here  to  restore  the  amount,  wrongfully  col- 
lected from  the  debtor.  Teager  v.  Landsley, 
supra.  In  Sturm's  Case,  supra,  which  was 
strongly  urged  upon  our  attention  in  behalf 
of  defendant,  it  does  not  appear,  in  an'y  re- 
port of  the  case  to  which  we  have  access, 
that  the  attaching  creditor  was  a  resident 
of  the  state  whose  exemption  laws  were 
alleged  to  have  been  violated,  and  the  right  of 
the  courts  of  the  resident  creditor  to  compel 
obedience  to  its  own  laws  does  not  seem  to 
have  been  presented.  It  was  certainly  not 
considered  or  passed  upon.  The  court  only 
applied  the  recognized  principle  that,  the 
court  where  the  attachment  issued  having  ac- 
quired Jurisdiction,  its  judgment  condemning 
the  debt  would  protect  the  garnishee  from  a 
second  payment  The  same  doctrine  was 
applied  here  in  a  recent  case  of  Wright  v. 
Railroad,  141  N.  C.  164,  53  S.  E.  831,  and 
neither  decision  is  in  conflict  with  our  pres- 
ent opinion,  nor  the  principle  upon  which  it 
is  made  to  rest 

We  note  an  affidavit  sent  up  with  the  rec- 
ord to  the  effect  that,  since  this  suit  was  in- 
stituted, the  plaintiff  has  removed  from  the 
state  and  become  a  resident  of  South  Caro- 
lina. This  is  not  adverted  to  by  the  court 
in  its  findings  of  fact,  and,  while  the  find- 
ings are  not  conclusive  upon  this  court  In  a 
case  of  this  isind  (Mayo  v.  Commissioners, 
122  N.  C.  5,  29  S.  B.  343,  40  L.  a  A.  163), 
as  the  evidence  on  the  matter  may  not  all 
have  been  sent  up,  we  malse  no  comment,  ex- 
cept to  say  that,  If  it  should  be  made  to 


appear  that  plaintiff  has  ceased '6^^  be  a  resi- 
dent and  citizen  of  this  state  at  any  time 
before  the  property  is  applicable  to  the  cred- 
itor's claim,  the  general  exemption  laws  of 
our  state  would  not  operate  in  his  favor. 
The  authorities,- however,  seem  to  have  de- 
cided that  the  statute  passed  to  protect  a 
laborer's  wages  (Revlsal  of  1905,  §  678)  would, 
in  any  event,  be  effective  for  his  protection. 
Goodwin  V.  Claytor,  137  N.  C.  224-236,  49 
S.  B.  173,  67  L.  R.  A.  209,  107  Am.  St  Rep. 
479. 

There  is  no  error,  and  the  Judgment  of  the 
lower  court  is  affirmed. 

Affirmed. 


(145  N.  C.  272) 
BEASLBY   T.    ABERDEEN   ft   ROCKFISH 
R.  CO. 

(Supreme  Court  of  North  Carolina.     Oct  23, 
1907.) 

1.  Basements— Deeds— CoNSTBucnoN. 

A  deed  conveying  to  one  a  perpetual  right 
of  entry,  right  of  way,  and  easements  to  locate, 
build  a  road,  etc.,  over  a  strip  of  land,  con- 
veys an  easement  only  in  the  strip,  and  the 
title,  subject  to  the  easement,  remams  in  the 
owner. 

2.  COHPOBATIONfl— PoWSBS-^StATUTES. 

A  corporation  organized  under  Code  1883| 
f  677,  authorizing  the  formation  of  coipora- 
tlons  for  the  transaction  of  business  except 
railroad  business,  and  empowered  by  its  char- 
ter to  build  and  operate  ''tramways  or  other 
roads,  not  meaning  railways/'  has  no  power  to 
build  or  operate  a  railroad,  and  has  no  ca- 
pacity to  take  and  use  an  easement  for  th^t  pur- 
pose. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  §S  1519,   1520.] 

8.  Same— Conveyances— Validity. 

A  right  to  avoid  a  deed  to  a  corporation 
in  excess  of  its  capacity  to  take  and  use  the 
property  conveyed  is  confined  to  the  state. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,   Corporations,  §  1550.] 

4.  Same— Deeds— CoNSTRUcynoN— Easements. 

A  deed  to  a  corporation  organized  under 
Code  1883,  art  677,  providing  for  the  creation 
of  corporations  except  for  railroad  purposes, 
which  recites  that  the  corporation  contemplates 
"building  a  tram  or  railroad,"  and  which  grants 
to  it  a  right  of  way  on  which  to  locate  its  "road 

*  *  *  depots,  station  houses,  bridges,  etc, 
necessary     ♦     •     ♦     for     ♦     ♦     ♦     operating 

•  ♦  ♦  said  road,"  conveys  only  a  right  of 
way  for  a  tramway,  the  word  "railroad"  mean- 
ing such  a  road  as  the  corporation  was  au- 
thorized to  construct,  though  it  in  general  use 
signifies  a  road  constructed  of  cross-ties  on 
which  iron  rails  are  placed,  dedicated  to  public 
use  under  the  general  law  regulating  public 
highways. 

5.  Contracts— CoNSTBucnoN. 

Parties  to  a  contract  are  presumed  to  have 
used  language  effectuating  a  lawful  purpose, 
rather  than  an  unlawful  one. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.   11,   Contracts,   §   734.] 

6.  Eminent   Dohain—Railboads— Right  or 
Wa  Y— Acquisitio  n. 

Where  a  railroad  enters  on  the  land  of  an- 
other and  builds  its  road,  and  pays  the  compen- 
sation fixed  for  an  injury  to  the  land  in  an  ac- 
tion by  the  owner  thereof,  the  railroad  ac- 
quires an  easement  to  use  the  land  to  tha  same 
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extent  as  if  It  bad  acQaired  it  by  oondemna- 
tion. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  18»  Eminent  Domain,  |  825.] 

Appeal  from  Superior  CowrU  Cumberland 
County;  Webb,  Judge. 

Action  by  Feetus  Beasley  against  the  Aber- 
deen &  Rockfish  Railroad  Company.  From  a 
Judgment  for  defendant,  plaintiif  appeal& 
Reversed,  and  new  trial  granted. 

On  May  29,  1880,  the  Enterprise  Land  ft 
Improvement  Company  was  incorporated  pur> 
snant  to  the  general  law  of  the  state.  The 
business  proposed  to  be  conducted  by  the  com* 
pany  is  stated  In  the  articles  of  Incorporar 
tion  ''to  transport  and  cany  for  tolls  tim- 
ber, lumber,  and  produce  of  all  kinds,  nayal 
stores,  and  all  kinds  of  produce  and  merchan- 
dise of  every  nature  and  description,  and 
for  this  purpose  may  build  and  operate,  If 
necessary,  tramways  or  other  roads,  not 
meaning  to  include  railways,  and  may  gener- 
ally do  all  such  kinds  of  work  and  business," 
et&  On  the  9th  day  of  June,  1890,  Mai* 
com  Mclnnls,  under  whom  plaintiff  claims 
title  to  the  land  described  in  the  complaint; 
executed  a  deed  to  the  said  corporation  In 
consideration  of  $1  and  "benefits  to  be  de- 
rived," etc,  ''a  free  and  perpetual  right  of 
entry,  right  of  way  and  easements  at  any 
and  mil  times  for  the  purpose  of  surveying, 
locating,  building  etc.  the  said  road.  Its  de- 
pots, station  houses  and  bridges  in,  through 
and  over  a  strip  of  land  one-hundred  and 
thirty  feet  wide;  that  is  to  say,  measuring 
sixty-five  feet  on  each  side  of  said  road." 
Thereafter  the  said  corporation  executed  a 
mortgage  on  all  of  its  property,  right  of  way, 
eta,  to  the  Lima  Machine  Works.  The  mort- 
gage was  foreclosed,  and  the  same  property 
conveyed  to  Henry  M.  Sherrin  and  two  others. 
Such  title  as  they  acquired  passed  to  the  de- 
fendant Aberdeen  and  Rockfish  Railroad  Com* 
pany.  Malcom  Mclnnls,  on  September  14^ 
1897,  conveyed  to  John  Beasley  the  tract  of 
land  over  which  the  right  of  way  was  grant* 
ed,  who  on  January  25,  1898,  conveyed  to  the 
plaintiff.  The  evidence,  on  the  part  of  de- 
fendant, tended  to  show  that  the  Enterprise 
ft  Improvement  Company  built  a  tramroad 
of  wooden  rails  across  the  land.  No  cuts 
or  fills  were  made.  The  testimony  on  part  of 
plaintiff  tended  to  show  that  the  tramroad 
was  operated  two  years ;  that  it  was  discon* 
tinned  five  or  six  years;  that  the  timber 
rotted  and  burned.  In  1897-98  it  was  re- 
built and  operated  about  two  years.  This  was 
by  Sherrin  and  Campbell.  It  was  not  op- 
erated when  plaintiff  bought  the  land.  After 
the  B«nterprise  &  Improvement  Company  quit 
operating,  it  was  destroyed  by  every  one 
who  owned  the  land  on  it.  Other  persons 
had  conveyed  rights  of  way.  In  two  or  three 
years  after  Sherrin  and  Campbell  ceased  op- 
erating, defendant  entered  and  built  a  rail- 
way, standard  gauge,  on  the  right  of  way 
and  are  now  operating  it,  hauling  freight 
and  passengers.    Defendant  has  been  operat- 


ing a  railroad  for  about  three  years.  This 
action  is  brought  to  recover  damages  for  the 
entry  upon,  and  f4;>propriation  of,  the  road- 
bed by  defendant  His  honor,  being  of  the 
opinion  that  plaintiff  was  not  entitled  to  re- 
cover, so  instructed  the  Jury.  Plaintiff  ex- 
cepted. Judgment  for  defendant  Appeal 
by  plaintiff. 

Sinclair  &  Dye  and  J.  S.  Newton,  for  ap- 
pellant   Robinson  &  Shaw,  for  defendant 

CONNOR,  J.  (after  stating  the  facts  as 
above).  It  is  conceded  that  the  deed  from 
Malcom  Mclnnls  to  John  Beasley,  under 
which  plaintiff  claims,  covers  the  tract  of 
land  described  in  the  complaint  over  which 
defendant  has  constructed  its  track  and  is 
now  operating  the  business  of  a  common  car- 
rier. The  right  of  the  plaintiff,  therefore, 
to  maintain  this  action,  depends  upon  the 
answer  to  the  second  issue :  *'Is  the  plaintiff 
the  owner  of  the  strip  of  land  mentioned  and 
referred  to  in  the  complaint?"  His  honor 
instructed  the  jury  to  answer  the  issue  "No." 
In  any  aspect  of  the  case  this  was  erroi^-- 
doubtless  inadvertent  on  the  part  of  the  court 
and  counsel.  The  utmost  which  defendant 
could  claim  under  the  deed  from  Mclnnls  to 
the  improvement  company,  through  which  it 
deraigns  Its  title,  la  an  easement  to  use  so 
much  of  the  strip  of  180  feet  as  Is  necessary 
to  construct  and  operate  its  road.  RaHroad 
V.  Olive,  142  N.  C.  257,  66  S.  E.  268,  and  cases 
dted.  No  land  Is  conveyed  but  a  "right  of 
way"  and  easement  The  title  to  the  land, 
subject  to  such  easement  rmnained  In  Mc- 
lnnls and  passed  to  plaintiff.  The  real  ques- 
tions, however,  presented  in  the  record  and 
argued  before  us,  are  (1)  the  extent  and  char* 
acter  of  the  easement  and  (2)  whether  it  has 
been  lost  by  abandonment 

Plaintiff  seeks,  in  this  action,  to  recover 
damages,  or,  speaking  more  accurately,  com- 
pensation, for  the  entry  upon  his  land  and 
subjecting  it  to  the  burden  of  defendant's 
railroad  track.  He  concedes  that  the  land 
may  be  subjected  to  the  burden  by  defendant 
in  the  exercise  of  the  right  of  eminent  do* 
main,  by  proper  proceeding.  He  alleges, 
however,  that  its  entry  was  a  trespass.  De- 
fendant on  the  other  hand,  insists  that  by 
the  deed  from  Mclnnls  to  the  improvement 
company,  a  perpetual  easement  passed,  en- 
titling the  grantee  and  its  successors  to  build, 
maintain,  and  operate  a  railroad,  of  standard 
gauge,  and  used  for  the  purpose  of  carrying 
freight  and  passengera  The  solution  of  this 
question  depends  upon  the  construction  of  the 
deed.  It  will  be  observed  that  the  charter  of 
the  improvement  company  was  obtained  un- 
der the  provisions  of  the  general  law  then  in 
force  (Code  1883,  §  677),  and  not  under  stat- 
ute providing  for  incorporating  railroad  com- 
panies. Chapter  16,  %  677,  expressly  excepts 
from  the  corporate  powers  granted  building 
railroads.  The  charter  empowers  the  com- 
pany ''to  build  and  operate.  If  necessary, 
tram  ways  or  other  roads,  not  meaning  rail- 
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ways.*'  The  deed  from  Mclnnls  contains  the 
following  recital :  **Wherea8  the  party  of  the 
second  part  contemplates  building  a  tram 
or  railroad,"  etc  The  words  of  the  grant 
are:  "A  free  right  of  entry,  right  of  way, 
etc.,  for  the  purpose  of  locating  said  road,  its 
depots,  station  houses,  bridges,  etc.,  necessary 
and  convenient  for  the  use,  operating  and 
business  of  said  road."  Pursuant  to  this 
grant  made  in  1890,  the  improvement  com- 
pany constructed  a  wooden  tramway  over  the 
land.  After  using  It  some  time,  having  mort- 
gaged its  property  and  easements,  they  pass- 
ed into  the  hands  of  natural  persons,  who 
used  it  for  about  two  years,  and  "quit  op- 
erating it  about  1900."  Thereafter  the  de- 
fendant corporation,  conceded  to  have  power 
to  build  and  operate  a  railroad,  as  a  common 
carrier,  acquired  such  right  as  passed  to  the 
Improvement  company,  and  proceeded  to 
build  and  operate  a  railroad  over  the  land 
owned  by  plaintilT.  Before  defendant  ac- 
quired the  easement,  the  wooden  tramway 
had  practically  disappeared — ^been  burned  or 
had  rotted.  It  is  manifest  that  the  improve- 
ment company  had  no  power  to  build  or  op- 
erate a  railroad,  and  therefore  no  capacity 
to  take  and  use  an  easement  for  that  purpose. 
If  it  had  attempted  to  do  so,  its  acts  would 
have  been  ultra  vires,  and,  at  the  suit  of  the 
state,  its  charter  forfeited.  The  deed,  if 
construed  to  grant  such  power,  would  have 
been,  in  such  suit,  declared  void,  and,  as  the 
consideration  was  contemplated  "benefllV 
from  the  road,  the  easement  been  at  an  end. 
It  is  settled  by  the  decisions  of  this  court, 
although  held  otherwise  by  the  Supreme 
Court  of  the  United  States  and  other  state 
courts,  that  the  right  to  avoid  the  deed  is  con- 
fined to  the  state.  Womack,  Private  Corpora- 
tions,  S  132  et  seq.,  where  the  authorities  are 
collected  and  commented  upon.  We  are  of 
the  opinion,  however,  that  by  a  proper  con- 
struction of  the  deed  no  easement  passed 
other  than  the  company  was  authorized  to 
take  and  use.  The  words  '*tram  or  railroads" 
should  not  be  so  construed  as  to  inyalidate  the 
grant.  It  may  well  be  that  they  were  used 
as  synonymous.  The  word  "railroad,"  while 
in  general  use  understood  to  signify  a  road 
constructed  of  cross-ties,  upon  which  iron 
rails  are  placed  and  dedicated  to  public  use 
under  the  general  law  regulating  public  high- 
ways, may  well  be  construed,  as  used  in  the 
deed,  as  a  private  road,  such  as  the  improve- 
ment company  was  authorized  to  construct, 
with  iron'  rails.  So  understood,  it  would  be 
but  a  tramway,  built  of  iron,  instead  of  wood- 
en, rails.  This  construction  conforms  to  the 
charter  and  the  evident  intention  of  the  par- 
ties as  manifested  by  their  conduct  It  is  an 
elementary  rule  of  construction  that  parties 
will  be  presumed  to  have  used  language  ef- 
fectuating a  lawful  purpose  rather  than  one 
which  is  unlawfuL  We  must  assume  that  the 
owners  of  the  Enterprise  &  Improvement 
Company  intended  to  preserve  the  powers  con- 
ferred l:^  their  charter,  than  to  expose  their 


corporation  to  a  suit  by  the  state  for  acting 
ultra  vires.  We  have  construed  such  grants 
of  easements  to  railroads  as  conveying  no 
more  than  may  be  reasonably  within  the  con- 
templation of  the  parties.  Hodges  v.  Tele- 
graph Co.,  133  N.  a  225,  45  S.  B.  572. 

Illustrating  the  principle,  Redfleld,  C.  J., 
In  Hill  V.  Railroad,  32  Vt  68,  says:  «A  con- 
tract to  convey  land  for  a  particular  use  or 
to  a  party  having  capacity  to  acquire  a  cer- 
tain estate  in  land  for  a  particular  use  must 
of  necessity  carry  the  implication  of  such  lim- 
itation upon  the  estate  to  be  conveyed."  The 
grant  of  such  easement  as  is  necessary  or  con- 
venient for  the  operation  of  ''said  road" 
should  be  confined  to  such  "tram  or  railroad" 
as  the  charter  authorized  the  grantee  to  con- 
struct and  operate.  As  said  by  Battle,  J.,  in 
Railroad  v.  Garrison,  74  Ark.  136,  85  S.  W. 
81:  "The  right  of  way  for  a  tramway  does 
not  imply  the  right  to  construct  and  operate 
a  railroad.  The  owner  of  the  land  might  be 
willing  to  waive  compensation  for  the  first 
when  he  would  not  for  the  latter."  It  is  a 
matter  of  common  observation  that  tramways, 
or,  as  sometimes  called,  railroads  constructed 
by  lumber  companies  for  a  temporary  purpose, 
destroyhig  but  little  timber,  requiring  no 
cuts  or  fills,  are  of  little  damage  to  lands. 
Many  persons,  either  for  some  benefit  accru- 
ing or  to  aid  and  encourage  improvement, 
give  such  right  of  way  who  would  be  sur- 
prised to  find  that  they  had  thereby  imposed 
a  permanent  burden  upon  their  lands,  witb 
much  larger  powers  and  much  greater  in- 
jury incident  to  the  building  and  operation  of 
a  railroad  than  they  contemplated.  In  this 
case  it  is  in  evidence  that  at  the  time  plain- 
tiff purchased  the  land  the  tramway  had  dis- 
appeared. There  was  nothing  more  than  a 
"waggon-road"  where  the  tramway  had  be^i. 
We  think  that  it  would  be  doing  violence  to 
the  language  of  the  charter  of  the  improve- 
ment company,  the  language  of  the  deed,  and 
the  intention  of  the  parties  to  hold  that  a 
permanent  easement  for  the  construction  and 
operation  of  a  railroad  was  granted.  By  con- 
struing the  language  of  the  deed  as  granting 
a  right  of  way  for  a  tramway,  we  avoid  these 
difficulties  and  relieve  the  land  of  a  burden 
which  the  company  had  no  right  to  impose, 
and  we  do  not  think  the  grantor  Intended  to 
create. 

This  view  of  the  case  renders  it  unneces- 
sary to  discuss  a  number  of  interesting  ques- 
tions raised  upon  the  record.  The  plaintiff  is 
entitled  to  recover  of  defendant  a  fair  com- 
pensation for  the  injury  done  his  land  by  al- 
tering upon  it  and  constructing  the  railroad. 
When  this  is  fixed  and  paid,  the  defendant 
will  acquire  the  easement  to  use  the  land 
in  the  same  manner,  for  the  same  purpose, 
and  to  the  same  extent  as  if  it  had  acquired 
the  easement  by  condemnation.  Brown  v. 
Power  Co.,  140  N.  C.  833,  62  S.  B.  954^  8  L. 
R.  A.  (N.  S.)  912. 

We  think  that  there  was  evidence  proper  to 
be  submitted  to  the  jury  upon  the  question  of 
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atandonine&t  of  the  easement  tnit  u  the 
Tiew  which  we  take  of  the  record  entitles  the 
plaintiff  to  recover.  It  is  unnecessary  to  dis- 
cuss that  question.  There  nnst  be  a  new 
trlaL 
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SBflTH  T.  MOOBB. 

(Supreme  Gowrt  of  North  Garolhuu     Oct  28^ 
1907.) 

1.  TnAIr-VEBDIOr— CONVZJCT. 

In  an  action  to  set  aside  a  deed,  it  was 
alleifed  that  defendant's  testator,  aided  by  coun- 
sel for  plaintiff  and  her  mother,  had  caused 
Chem  to  execute  a  deed  conyeying  certain  prop- 
erty to  testator  absolutely.  Instead  of  a  will 
which  they  intended  to  make,  which  would  bays 
left  the  property  to  testator  after  their  death. 
A  yerdict  found  the  issue  as  to  intentional 
fraud  in  the  affirmatiye,  but  added  that  the 
jury  distinctly  exonerated  testator  of  any  in- 
tentional frfiud;  it  being  agreed  that  the  find- 
ing was  necessary  under  the  charge  of  the  court 
as  to  the  law,  and  that  the  guilt  was  legal,  and 
not  moral,  and  the  eyidence  showing  that  it 
was  the  purpose  of  plaintiff  and  her  mother 
that  the  property  In  question  should  go  to  tes- 
tator ana  his  heirs  after  the  death  of  both 
plaintiff  and  her  mother.  Beld,  that  the  yerdict 
was  conflicting  and  insufllcient  to  sustain  a 
Judgment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
yol.  4e,  Trial,  ff  857-860.] 

2l  Sams— iNSTBUcnoNs. 

Plaintiff  and  her  mother  executed  a  deed 
to.  testator  which  plaintiff  alleged  both  belieyed 
to  be  a  will  leaving  the  property  to  testator 
after  the  death  of  both  plaintiff  and  her  moth- 
er. After  execution  of  the  deed,  testator  exe- 
cuted a  life  lease  to  plaintiff  and  her  mother 
reserving  a  peppercorn  rent.  On  an  issue  as 
to  the  yalidity  of  such  deed,  one  of  the  Ju- 
rors asked  the  court  if  the  lease  was  found 
to  be  yalid,  whether  plaintiff  and  her  mother 
would  he  entitled  to  the  rents  of  the  property 
for  life.  Held,  that  the  court  should  nave  an- 
swered such  question  in  the  affirmative,  instead 
of  ffivihg  a  nonresponsive  charge,  which  might 
lead  the  jury  to  tnink  that  the  court  was  of 
the  contrary  opinion. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
r&L  46^  Trial.  §  S69.] 

Appeal  from  Superior  Court,  New  Hanover 
County;    W.  R.  Allen,  Judge. 

Action  by  Louise  B.  Smith  against  Susan 
E.  Moore  as  executrix  of  the  estate  of  Roger 
Moore,  deceased.  'From  a  Judgment  tor 
plaintiff,  defendant  appeals.    Reversed. 

Bellamy  &  Bellamy,  H.  McClammy,  and 
Ronntree  &  Carr,  for  appellant.  E.  K. 
Bryan  and  J.  D.  Bellamy  &  Son,  for  appellee. 

CLARK,  C.  J.  This  case  was  before  ns 
(142  N.  C.  277,  65  S.  E.  275,  7  L.  R.  A.  [N. 
S.]  684),  when  a  new  trial  was  granted.  It 
la  not  necessary  again  to  set  out  the  facts 
in  foil. 

The  cause  of  action  alleged  in  the  com- 
plaint Is  that  on  or  about  March,  1885,  Roger 
Moore,  the  testator  of  the  defendant,  Susan 
E.  Moore,  and  ancestor  of  the  other  defend- 
ants, being  the  confidential  friend  and  ad- 
viser of  the  plaintlif  and  her  mother,  Mary 
B.  Smith,  induced  and  persuaded  the  said 
Mary  E.  Smith  and  this  plaintiff  to  execute 


and  deliver  to  him  m  certain  deed  conveying 
to  him  a  lot  of  land  and  premises  in  fee 
simple,  in  the  city  of  Wilmington,  and  at 
the  time  he  procured  the  execution  of  the 
said  deed  he  procured  the  same  by  falsely 
and  fraudulently  representing  to  this  plain- 
tiff and  her  mother,  the  said  Mary  E.  Smith, 
that  the  said  deed  was  a  will  wh'ereby  they 
would  leave  the  said  property  to  him  after 
their  death,  and  thereupon  the  plaintiff  and 
her  mother,  relying  upon  the  said  repre- 
sentation, and  verily  believing  the  said  in- 
strument to  be  a  will,  executed  the  same; 
that  the  plaintiff  did  not  discover  or  know 
tliat  the  said  instrument  was  hot  a  will  but 
a  deed  until  some  time  after  the  death  of 
Roger  Moore,  when  the  defendants  demand- 
ed possession  of  the  said  premises  from  the 
plaintiff,  telling  her  that  she  liad  conveyed 
the  same  to  the  said  Roger  Moore,  and 
tlireatening  to  have  this  plaintiff  ejected 
from  the  same  if  she  did  not  surrender  the 
possession  thereof.  These  allegations  were 
denied  by  the  defendants.  On  the  new  trial 
from  which  this  appeal  is  taken,  the  follow- 
ing issue  was  submitted  to  the  Jury:  *'Wa8 
the  deed  of  March  8, 1885,  by  Mary  E.  Smith 
and  Louise  B.  Smith  to  Roger  Moore,  pro- 
cured by  fraud?'  To  which  the  Jury  re- 
plied, Tes."  At  the  time  the  issue  above 
was  answered  as  above  set  out,  the  Jury 
attached  to  .the  same  a  separate  piece  of 
paper,  and  asked  the  court  to  consider  the 
same  In  connection  with  their  verdict  thus 
rendered,  whereon  was  written  the  follow- 
ing words:  "In  answering  the  issue  in  this 
case  'Yes,'  we  distinctly  exonerate  Col.  Roger 
Moore  of  any  intentional  fraud;  it  being 
agreed  that  the  finding  is  made  necessary 
under  the  charge  of  the  court  as  to  the  law, 
and  that  the  guilt  is  legal  and  not  moral 
We  think  the  evidence  shows  conclusively 
that  it  was  the  wish  and  purpose  of  both 
Mrs.  M.  E.  Smith  and  Louise  B.  Smith  that 
the  property  in  question  should  go  to  Roger 
Moore  and  his  heirs  after  the  death  of  both 
of  them" — ^which  entry  was  made  on  the  rec- 
ords by  order  of  the  Judge. 

The  only  fraud  alleged  in  the  procure- 
ment of  the  deed  of  March  8,  1885,  was  that 
the  deed  was  substituted  for  the  will  by  the 
fraudulent  practices  of  Col.  Moore,  aided  by 
Mr.  Cutlar,  the  counsel  for  plaintiff  and  her 
mother.  This  appears  throughout  plaintiff's 
evidence  and  in  the  argument  of  plaintiff's 
counsel  to  the  Jury  as  stated  by  the  court  in 
the  charge  when  arraying  the  contentions 
of  the  parties.  This  is  a  charge  of  the 
plainest  and  grossest  moral  fraud.  It  was 
not  a  case  of  legal,  as  distinguished  from 
moral,  fraud.  The  verdict  of  the  Jury,  In 
effect,  says  that  yielding  to  the  instructions 
of  the  court  as  to  the  law  they  are  compelled 
to  find  that  the  deed  was  procured  by  fraud, 
but  that  they  are  compelled  upon  the  evi- 
dence to  find  that  there  was  no  intentional 
or  moral  fraud  on  the  part  of  Col.  Moore, 
and  that  it  was  the  wish  and  purpose  of 


64 


69  SOUTHBASTBBN  BBPOBTBB. 


(N.  C. 


both  Mrs.  M.  B.  Smith  and  Lonlae  B.  Smith 
that  the  property  hi  question  should  go  to 
Roger  Moore  and  his  heirs  after  the  death 
of  both  of  them — a  purpose  which  is  ef- 
fectuated by  the  deed  and  lease  called  in 
question  by  this  action.  The  issue  was  tried 
as  one  of  moral,  intentional  fraud.  The 
verdict  answers  ''Yes,"  and  then  contradicts 
this  finding  by  recording,  as  a  part  of  the 
▼erdict,  that  Col.  Moore  was  not  guilty  of 
intentional  fraud.  The  finding  is  palpably 
contradictory,  and  no  Judgment  can  be  based 
upon  it.  It  is  impossible  that  a  lawyer 
eould  have  "unintentionally"  drawn  a  deed 
for  a  will,  especially  when  he  conyeyed  a 
life  estate  back  to  the  grantors  by  executing 
a  lease  reserving  a  peppercorn  rent. 

One.  of  the  Jurors,  before  the  Jury  with- 
drew, asked  the  court  the  following  ques- 
tion :  **If  the  lease  written  March  15,  1885, 
is  found  by  the  Jury  to  be  valid,  would  the 
life  tenants  under  that  lease  be  entitled  to 
the  rents  of  this  property?"  The  court  erred 
in  not  answering  the  question  "Yes,"  in- 
stead of  the  charge  given,  which  was  not 
only  not  responsive,  but  probably  had  the 
effect,  we  think,  to  lead  the  Jury  to  think  the 
court  was  of  the  contrary  opinion. 

There  were  other  exceptions,  but  as  a 
new  trial  is  necessary,  and  they  may  not 
arise  again,  it  is  unnecessary  to  discuss 
them. 

Error. 

(145  N.  C.  4B0) 

STATE  V.  HOLT  et  aL 

(Supreme  Court  of  North  Carolina.     Oct.  23, 
1907.) 

1.  Bail  —  Continuance  —  Dischabok    of 
Surety— Renewal  of  Bond. 

The  continuance  of  a  criminal  case  In 
which  bail  is  given  does  not  discharge  the 
surety,  unless  the  bond  is  renewed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  5,  Bail,  S  313.] 

2.  Same— Judgment  Nisi. 

Where  the  principal  in  a  bail  bond  was 
called,  and,  failing  to  appear,  judgment  nisi 
was  rendered  against  him  and  his  surety,  such 
Judgment  offering  an  opportunitv  to  show  cause 
why  it  should  not  be  made  absolute  did  not 
discharge  the  surety. 
8.  Same— Defenses. 

Where  bond  was  pyen  for  the  appearance 
of  H.  to  answer  a  criminal  charge,  it  was  no 
defense  to  the  suretv  that  H.  failed  to  appear, 
because  at  the  time  he  was  called  he  was  incar- 
cerated for  drunlcenness  in  the  town  lockup; 
H.  not  having  been  produced  during  the  term 
after  his  release  from  the  lockup,  and  his  bond 
not  having  been  renewed. 

Appeal  from  Superior  Court,  Scotland 
County;    Council!,  Judge. 

Action  by  the  state  against  B.  F.  Holt  and 
others  on  an  appearance  bond.  From  a 
Judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

H.  H.  McLendon,  for  appellants.  Hayden 
Clement^  Asst  Atty.  Gen.»  for  the  State. 


CLABK,  C.  J.  Sci.  fa.  against  Holt,  prin- 
cipal, and  Ballard,  surety,  on  appearance 
bond.  The  defendant  was  called  on  Wednes- 
day of  April  term,  and  Judgment  nisi  and 
capias  ordered.  It  was  issued  July  10th, 
and  served  on  surety,  the  principal  not 
found,  having  become  a  fugitive  from  Jus- 
tice on  another  charge.  On  motion  for  Judg- 
ment absolute  the  surety,  Ballard,  answered 
that  Holt  did  not  appear  in  court  on  Wednes- 
day when  called,  because  he  could  not,  being 
under  arrest  in  the  town  lockup,  and  that, 
as  soon  as  released,  he  came  to  the  court- 
house.  but  found  that  his  case  had  been 
continued.  The  solicitor  replied  that  Holt 
had  not  renewed  his  bond  after-being  called 
out;  that  he  had  not  attended  court  after 
the  sci.  fa.  issued,  and  was  now  a  fugitive 
from  the  state;  that  when  called  out  said 
Holt  was  in  town  custody  on  a  charge  of  be- 
ing drunk  and  disorderly. 

It  is  very  true,  as  Sir  Boyle  Roche  said  In 
the  Irish  Parliament,  that  "no  man  can  be 
In  two  places  at  the  same  time,  barring  he 
is  a  bird,*'  and  that  Holt  could  not  be  down 
and  drunk  in  the  town  guardhouse  and  at 
the  same  instant  soberly  and  seriously  con- 
ducting his  defense  in  the  superior  court. 
But  he  had  no  business  to  foe  drunk.  His  be- 
ing In  town  custody  was  neither  "the  act 
of  God  nor  the  public  enemy."  He  could  not 
plead  his  own  wrong.  The  surety,  Ballard, 
says  he  was  not  surety  that  Holt  should 
keep  sober  and  out  of  custody  of  the  law  on 
some  other  charge;  hence  he  is  not  respon- 
sible for  Holt  not  appearing  on  Wednesday 
when  called.  If  that  be  conceded,  the  sure- 
ty, Ballard,  was  nevertheless  not  discharged 
from  liability  on  the  bond  until  Holt  re- 
newed his  bond  or  appeared  and  stood  his 
trial  The  continuance  of  the  case,  unless 
the  bond  is  renewed,  does  not  discharge  the 
surety.  State  v.  Morgan,  136  N.  a  602,  48 
S.  B.  670.  The  Judgment  nisi  did  not  dis- 
charge the  surety,  for  that  was  a  conditional 
Judgment  against  both  the  principal  and 
surety,  with  opportunity  to  show  cause  why 
it  should  not  be  made  absolute.  If  suffi- 
cient excuse  has  been  shown  for  the  failure 
to  answer  on  Wednesday,  none  has  been 
shown  why  Holt  did  not  give  bond  during 
the  term  after  his  release  or  later.  The  lia- 
bility of  the  surety  is  a  continuing  one  un- 
til discharged  by  renewing  the  bond  or  pro- 
duction of  the  prisoner  and  surrendering 
him  into  custody.  Certainly  a  defendant 
cannot  relieve  himself  and  surety  by  getting 
drunk  and  in  arrest,  and  then  avoid  all  con- 
sequences by  taking  flight  when  released 
from  that  arrest  The  town  authorities 
may  not  have  known  of  Holt  being  bound 
over  to  court  If  they  did,  it  was  not  their 
duty,  but  his  surety's,  who  had  so  contracted, 
to  deliver  him  to  the  court  when  called  tar. 
The  Judgment  absolute  is  affirmed. 
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BOWIE  T.  WESTERN  UNION  TELE- 
GRAPH CO. 

(Supreme  Ooort  of  South  Carolina.   Oct  81, 
1907.) 

1.  TELXGBAFH8  —  LDflTATXON  OF  LXABILITT  — 
WaIVEB  ^  ACOBPTANOK    OF    MSSSAQBS    OVSB 

Telephone. 

While  a  reaaonahle  stipulation  on  a  tele- 
craph  company's  messafr^  blank,  limiting  its  lia- 
bility for  messasea  to  thoee  presented  and  ac- 
cepted at  its  transmittii^  offices  is  binding  up- 
on the  sender  with  notice  therepf,  yet,  where  a 
message  is  received  at  the  office  over  a  telephone 
and  is  transmitted  by  the  company  to  the  sendee, 
the  company  will  be  held  to  have  waived  the 
regulation  by  inviting  the  delivery  of  messages 
in  another  wav,  where  it  does  not  appear  that 
the  sender  assented  to  any  stipulation  limiting 
the  company's  liability  for  messages  so  received, 
nor  knew  Uiat  a  stipulation  was  contained  on 
its  message  blank,  nor  intended  the  message  to 
be  written  on  the  blank. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  45,  Telegraphs  and  Telephones,  ff  39,  46.] 

2.  Save  —  Mistake  in  Message — Aonon  — 
Mbasubs  of  Dakaoes. 

Where  a  person  bouaht  flour  on  the  faith 
of  an  erroneous  telegram  in  which  it  was  offered 
at  $4.80  per  barrel,  instead  of  $4.00  as  intended 
by  the  sender,  and  afterwards  had  to  pay  the 
higher  price  t&r  the  same  flour,  the  measure  of 
damages  for  which  the  telegraph  company  is 
liable  is  the  difference  between  the  market  value 
and  the  price  stated  in  the  message. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  45,  Telegraphs  and  Telephones,  §  72.] 

8.  Evidence— Mabkbt  Valxt»— Quotations. 

Where  a  mill  company's  quotation  for  flour 
delivered  at  a  place  was  the  only  evidence  of 
market  value  there,  and  its  good  faith  and  cor^ 
rectness  were  not  questioned,  it  was  proper  to 
take  it  as  the  true  market  value  in  computing 
damages  for  a  mistake  in  sending  a  telegram 
quoting  prices. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  §  259.] 

Appeal  from  Comipon  Pleas  Clrcnit  Court 
of  Abbeville  County;  James  Aldrich,  Judge. 

Action  by  J.  8.  Bowie  against  the  Western 
Union  Telegraph  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Afltoned. 

Geo.  H.  Fearrons,  Frank  B.  Gary,  and 
Brans  &  Flnlay,  for  appellants.  J.  F.  loron 
and  M.  P.  De  Bmhl,  for  respondents. 


WOODS,  J.  The  defendant  telegraph  com- 
pany on  Angnst  3,  1904,  delivered  to  the 
plaintiff,  a  wholesale  grocer  and  commission 
merchant  at  Abbeville,  S.  C,  a  telegram  of- 
fering fionr  for  sale,  in  these  words:  "El 
Reno,  O.  T.,  Aug.  8,  1904.  To  J.  S.  Bowie, 
Abbeville  8.  C.  Will  book  at  four  thirty  In 
sacks  delivered.  Our  lowest  limit  Market 
advancing  rapidly.  El  Reno  Mill  E.  Com- 
pany." The  plaintiff  Immediately  telegraphed 
acceptance  in  these  words:  ''August  a,  1904. 
To  El  Reno  Mill  &  Elevator  Co.,  El  Reno, 
Okla.  T.  Accept  three  hundred  barrels  Wig- 
warm  as  quoted.  Writing.  J.  8.  Bowie." 
rnie  plaintiff  on  the  faith  of  his  trade  im- 
mediately resold  the  flour  on  the  Abbeville 
market  at  94*40,  being  a  profit  of  10  cents 
per  barrel  on  the  price  stated  in  the  tele- 
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gram  delivered.  When  the  flour  arrived,  the 
plaintiff  found  the  El  Reno  Mill  &  Elevator 
ConvMuiy  had  drawn  a  draft  with  the  bill  of 
lading  attached  for  the  price  computed  at 
$4.60  a  barrel,  instead  of  $4.30  as  stated  in 
the  telegram  received.  The  plaintiff  paid 
the  draft,  and  delivered  the  flour  on  his  con- 
tracts of  sale.  He  then  brought  this  action, 
alleging  the  telegram  as  delivered  to  the  de- 
fendant company  was  an  offer  to  sell  flour 
at  $4.60  per  barrel,  and  that  he  had  been 
misled  and  damaged  $90  by  reason  of  the 
defendant's  negligence  in  changing  the  offer 
in  transmission  to  $4.90  per  barrel.  The  ver- 
dict was  for  $90,  the  wbole  amount  claimed. 

The  message  having  been  sent  to  the  de- 
fendant company  and  accepted  by  its  agent 
at  El  Reno  by  telephone,  the  defendant  re- 
lied on  this  stipulation  in  its  message  blank 
to  exempt  it  from  liability  for  any  mistake 
in  the  transmission:  "No  responsibility  re- 
garding messages  attaches  to  this  company 
until  the  same  are  presented  and  accepted 
at  one  of  its  transmitting  offices;  and  if  a 
message  is  s^t  to  such  office  by  one  of  the 
company's  messengers,  he  acts  for  that  pur- 
pose as  the  agent  of  the  sender."  On  this 
point  the  circuit  judge,  at  the  request  of  the 
plaintiff,  gave  this  instruction:  'If  a  mes- 
sage is  received  at  the  office  of  a  telegraph 
company  over  the  telephone  and  is  trans- 
mitted by  the  telegraph  company  to  the 
sendee,  It  is  presumed  to  be  properly  de- 
livered to  and  accepted  by  the  telegraph  com- 
pany for  transmission."  There  was  no  evi- 
dence that  the  sender  assented  to  the  stipula- 
tion or  knew  It  was  written  on  the  company's 
blank,  or  that  he  intended  or  expected  tlie 
message  to  be  written  on  the  blank.  In  the 
absence  of  su<di  evidence,  we  can  see  no 
ground  whatever  for  the  company  to  say  a 
delivery  and  acceptance  over  a  telephone 
kept  in  its  (Mce  was  not  a  proper  delivery. 
Certainly  the  defendant  has  no  right  to 
complain  when  tbB  circuit  Judge,  assuming 
that  there  might  be  some  evidence  bringing 
the  stipulation  home  to  the  sender,  in  re- 
q;>onse  to  the  defendant's  request,  charged  If 
the  regulation  on  the  message  blank  was 
reasonable,  and  brought  to  the  knowledge  oi 
the  sender  he  would  be  bound  by  it  and  the 
company  would  incur  no  liability  in  refer- 
ence to  the  telegram  until  it  had  been  pre- 
sented and  accepted  at  one  of  Its  transml^ 
ting  offices,  unless  the  company  had  seen 
fit  to  waive  the  regulation  by  inviting  or  en- 
couraging the  sttider  or  the  public  to  de- 
liver to  it  messages  in  some  other  way.  The 
court  instructed  the  Jury,  if  the  defendanit 
did  not  make  the  mistake  in  the  telegram, 
then  it  was  not  liable  at  alL  The  verdict 
for  any  amount  Is  therefore  a  finding  that 
tbe  mistake  was  made  by  the  defendant 

The  other  question  in  the  cause  is  whetlh 
er  the  following  Instruction,  as  to  the  meB*> 
ure  of  damages,  was  correct  under  the 
facti  of  this  case:  "If  the  Jury  find  the 
plaintiff  bought  fiour  on  faith  of  a  telegram 
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In  which  It  was  offered  at  four  dollars  and 
thirty  cents  per  barrel,  and  afterwards  had 
to  pay  $4.00  for  the  same  flour,  the  tel- 
egraph company  will  have  to  pay  plaintiff 
the  difference  between  the  price  actually 
paid  and  the  price  stated  in  the  message  if 
the  defendant  made  a  mistake  in  sending 
the  price  in  the  message  at  $4.90  when  it 
should  have  been  $4.60."  To  lay  down  any 
formula  by  which  damages  may  be  measured 
in  all  cases  for  failure  to  deliver  telegrams 
or  mistakes  in  their  transmission  is  impos- 
sible. The  direct  damages  to  be  anticipated, 
as  well  as  those  which  are  actually  produced 
by  such  failures  and  mistakes^  are  as  vari- 
ous as  the  business  affairs  which  are  trans- 
acted by  telegraph.  There  are,  however, 
some  principles  of  general  application,  though 
It  would  not  be  safe  to  say  all  of  them 
apply  to  every  case.  The  doctrine  thus 
stated  in  Roper  v.  Johnson,  L.  R.  S  C.  P.  180, 
23  English  Ruling  Cases,  645,  as  to  tiie 
measure  of  damages  for  breach  of  contract, 
is  generally  accepted:  •'The  general  rule  as 
to  damages  for  breach  of  a  contract  Is, 
that  the  plaintiff  is  to  be  compensated  for 
the  difference  of  his  position  from  what  it 
would  have  been  if  the  contract  had  been 
performed.  In  the  ordinary  case  of  a  con- 
tract to  deliver  marketable  goods  on  a  given 
day,  the  measure  of  damages  would  be  the 
difference  between  the  contract  price  and  the 
market  price  on  that  day."  Manufacturing 
Co.  V.  Iron  Works,  75  S.  C.  349,  55  S.  E. 
768;  Walllngford  v.  Telegraph  Co.,  53  S.  C. 
410,  31  S.  E.  275;  Brooke  v.  Laurens  Milling 
Co.  (recently  filed)  58  S.  E.  806.  The  prl- 
nmry  end  to  be  kept  in  view  is  compensation 
to  the  party  against  whom  the  breach  has 
been  committed  for  the  difference  in  his 
position  from  what  It  would  have  been  if 
the  contract  had  been  performed.  Market 
values  are  only  factors  used  in  arriviug  at 
this  difference.  The  reason  for  'the  use  of 
market  values  Is  that  goods  are  worth  what 
they  will  bring  in  the  market  not  what  the 
buyer  or  seller  may  think  they  ought  to 
bring.  Hence  he  who  breaches  a  contract 
must  pay  as  damages  what  the  other  party 
could  and  would  have  realized  in  view  of 
existing  market  conditions,  if  the  contract 
had  been  performed.  This  test  of  the  meas- 
ure of  damages  Is  not  affected  by  the  fact 
that  part  of  the  difference  between  the  con- 
tract price  and  the  market  price  would  be 
profit  The  parties  are  entitled  to  all  legiti- 
mate benefits  of  the  contract  including  prof- 
its. This  general  rule  is  applicable  to  dam- 
ages for  mistakes  in  communicating  con- 
tracts by  telegraph,  and  it  was  the  basis  of 
the  decision  in  Hays  v.  Telegraph  Co.,  70 
&  C.  16,  48  S.  E.  608,  106  Am.  St  Rep.  731, 
67  If.  R.  A.  481.  There  the  evidence  was 
that  by  the  mistake  in  the  telegram  the 
plaintiffs  liad  been  misled  into  buying  mules) 


which,  though  actually  superior  in  quality, 
were  worth  no  more  on  the  Greenwood  mar- 
ket than  other  mules  which  In  the  telegram 
as  written  were  quoted  $10  cheaper,  and 
which  plaintifts  would  have  bought  if  the 
telegram  had  been  properly  transmitted.  The 
court  there  said:  'therefore,  whether  we 
regard  the  effect  on  the  plaintiffs  as  a  loss 
of  profit  or  the  fruitless  expenditure  of 
money  on*  the  faith  of  the  telegram,  the  re- 
Bulf  is  the  same.  The  difference  in  the 
price  paid  and  the  price  stated  In  the  tele- 
gram as  delivered  was,  under  the  facts  of 
this  case,  tiie  true  measure  of  damages." 
So,  also,  we  think  that  under  the  facts  of 
this  case  the  difference  between  the  price 
as  stated  in  the  telegram  and  the  price  plahi- 
tiff  was  obliged  to  pay  is  the  true  measure 
of  damages.  When  the  telegraph  company 
by  its  negligence  deprived  the  plaintiff  of  the 
benefit  of  his  bargain,  it  must  compensate 
him  for  the  loss  of  it  by  the  same  measure 
as  would  have  been  applied  to  the  seller  if 
the  breach  had  been  on  the  part  of  the 
seller.  Misled  by  defendant's  error,  the 
plaintiff  had  resold  the  goods,  and  there  was 
no  evidence  that  he  could  have  obtained  for 
delivery  on  his  contracts  fiour  of  the  same 
quality  on  the  Abbeville  market  at  leas 
than  the  sum  called  for  by  the  draft  which 
he  was  obliged  to  pay  in  order  to  obtain 
this  lot  The  only  evidence  as  to  the  market 
value  of  the  fiour  was  the  real  quotation  of 
flour  in  the  telegram  as  delivered  at  El  Reno 
to  the  defendant's  agent  The  price  at  which 
the  plaintiff  sold  was  not  evidence,  because 
that  was  clearly  based  on  the  incorrect  quo- 
tation contained  in  the  telegram  as  delivered 
to  him.  As  the  mill's  quotati(Hi  for  flour 
delivered  in  Abbeville  was  the  only  evi- 
dence of  market  value  at  that  place,  and  the 
good  faith  and  correctness  of  that  quota- 
tion was  not  drawn  In  question  by  defendant, 
we  think  it  was  not  error  for  the  circuit 
judge  to  charge  the  Jury  on  the  assumption 
that  it  was  the  true  market  volume. 

We  cite  only  a  few  of  the  many  authorities 
supporting  the  conclusion  we  have  reached: 
Pepper  v.  Telegraph  Co.,  87  Tenn.  554,  11 
S.  W.  783,  4  L.  R.  A.  600.  10  Am.  St  Repw 
710;  W.  U.  Tel.  Co.,  v.  Flint  River  !#.  Co., 
114  Ga.  576,  40  S.  E.  815,  88  Am.  St  Rep.  36; 
W.  U.  Tel.  Co.  V.  Nye  &  S.  G.  Co.,  70 
Neb.  251,  97  N.  W.  805,  63  L.  R.  A-  803;  Joyce 
on  Electric  Law,  064  and  074;  Reed  v.  Tele- 
graph Co.,  135  Mo.  661,  37  a  W.  904,  84  L. 
R.  A.  492,  58  Am.  St  Rep.  609;  Jones  Tele- 
graph Companies,  544;  W.  U.  TeL  Co.  v. 
Stevenson,  128  Pa.  442,  18  Atl.  441,  5  L.  R. 
A.  515;  15  Am.  St  Rep.  687;  W.  U.  Tel.  Co. 
V.  Du  Bols,  128  111.  248,  21  N.  E.  4,  15  Am. 
St  Rep.  109;  Pearsall  v.  W.  U.  Tel.  Co.,  124 
N.  Y.  256,  26  N.  E.  534,  21  Am.  St  Rep.  662. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  afiirmed. 
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BALDWIN  T.  POSTAL  TELEGRAPH  CA- 
BLE CO. 

(Supreme  Coart  of  South  Carbllniu     Oct  81* 
1907.) 

1.  TOBTs— Actions— Plbadino. 

In  declaring  in  tort  if  the  act  which  cansed 
the  injury  Is  alleged  to  be  negligent  and  willful, 
two  causes  of  action  are  stated,  and,  upon  the 
failure  to  prove  willfulness,  the  plaintiff  may 
be  nonsuited  as  to  that  cause  of  action  and  de- 
nied punitive  damages,  and  still  recover  actual 
damages  on  proof  supporting  the  charge  of  neg- 
ligent injury. 

2.  Sake— DAif AGES. 

If  an  act  is  one  for  which  there  can  be  no 
recovery  unless  it  was  done  either  negligently 
or  willinlly,  and  plaintiff  only  charges  that  it 
was  done  willfully,  on  proof  of  willfulness  he 
may  recover  both  actual  and  punitive  damages, 
but,  on  failure  of  such  proof,  he  can  recover 
neither. 

S.  Trespass— Injuries  to  Real  Pbopebtt— 

Pleading — Issues  and  Proof. 

To  make  an  injurv  done  in  the  prosecution 
of  work  on  land  carried  on  by  the  permission 
of  the  owner  a  tort,  it  must  be  inflicted  negli- 
gently or  willfully,  and,  if  alleged  to  have  been 
done  willfully,  proof  that  it  was  done  not  will- 
inlly, but  negligently,  is  insufficient  to  sastain 
the  cause  of  action  alleged. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  46,  Trespass,  §  107.] 

4.  Save— Damages. 

Neither  willfulness  nor  negligence  is  neces- 
safv  to  make  a  trespass  on  real  estate  a  tort, 
and,  where  the  owner  brings  action  therefor, 
alleging  only  that  it  was  done  willfully  and  op- 
pressively, and  the  proof  fails  to  sustain  this 
all^ation,  he  is  still  entitled,  on  proof  of  the 
unintentional  trespass,  to  recover  actual  dam- 
ages. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  46,  Trespass,  $  134.] 

5.  Eminent  Domain  —  Telegraphs  —  Statu- 
tory Provisions— Remedies  ov  Property 
Owners. 

In  trespass  against  a  foreign  telegraph 
company  for  entering  on  plaintiff's  land,  uie 
company  cannot  claim  that  plaintiff  was  confin- 
ed to  the  remedy  offered  by  the  condemnation 
statute  because  he  gave  it  a  written  permit  to 
construct  its  line  over  his  land,  since  under  Civ. 
Code  1002.  §  2211,  a  foreign  telegraph  company 
not  domesticated  in  compliance  with  the  stat- 
ute cannot  avail  itself  of  the  condenmation  stat- 
Qte. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  §  694.] 

«.  Contracts  —  Validity  or  Assent  — Igno- 
rance OF  Facts— Fraud. 

The  failure  of  an  illiterate  person  to  have 
a  contract  read  to  him  before  siting  it  will 
ordinarily  estop  him  from  avoiding  the  con- 
tract; but,  if  he  was  induced  to  sign  by  false 
representations  as  to  its  contents,  he  is  not 
bound  thereby  to  the  party  who  made  the  rep- 
resentations. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  11,  Contracts,  §  423.] 

7.  Same— Question  for  Jury. 

In  trespass  against  a  telegraph  company  for 
erecting  its  line  on  plaintiff's  land,  where  the 
company  claimed  the  right  to  do  so  under  a 
contract  executed  by  plaintiff,  and  plaintiff  con- 
tended that  the  contract  was  secured  by  fraud, 
held,  under  the  evidence,  that  it  was  a  question 
for  the  jury  whether  the  plaintiff  was  negligent 
in  ugning  the  contract  without  ascertaining  its 
contents,  or  was  induced  to  sign  by  fraudulent 


statements  of  the  ^defendant's  agent  as  to  its 
purport. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼oL  11,  Contracts,  f  454.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Oconee  County ;  B.  a  Watt8»  Judge. 

Acticm  by  Stq;>hen  Baldwin  against  the 
Postal  Telegraph  Cable  Company  for  tres- 
pass to  real  estate.  From  a  judgment  for 
plaintiff,   defendant   appeals.     Affirmed. 

J.  P.  Carey  and  J.  W.  Shelor,  for  appel- 
lant J.  R.  Earle  and  B.  F.  Martin,  for  re- 
spondent 

WOODS,  J.  The  plaintiff  recovered  judg- 
ment for  damages  against  defendant  under 

this  allegation:    •'That  on  the  days 

of  ,  in  the  years  1902  and  1903,  the 

defendant  oppressively,  without  right  or  au- 
thority, with  a  high  hand,  and  in  reckless 
and  wanton  disregard  of  the  rights  of  the 
plaintiff,  went  upon  his  said  tract  of  land 
and  did  trespass  thereon  by  digging  holes, 
erecting  poles,*  stringing  wires  across  said 
premises,  cutting  down  and  destroying  trees, 
making  roads  through  his  cultivated  and 
uncultivated  lands  and  growing  crops,  drag- 
ging and  hauling  poles  and  other  material 
across  and  upon  his  cultivated  and  unculti- 
vated land  against  plaintiff's  will  and  over 
his  protests  and  entreaties,  to  his  damage  in 
the  sum  of  $600."  The  circuit  court,  being 
of  the  opinion  that  there  was  no  evidence 
that  the  tresi)ass  alleged  was  committed  op- 
pressively with  high  band  or  recklessly  and 
wantonly,  ordered  a  nonsuit  as  to  punitive 
damages. 

The  defendant  first  contends  tiie  action  is 
solely  for  punitive  damages,  and  therefore 
the  finding  that  there  was  no  evidence  to 
support  punitive  damages  was  necessarily 
a  finding  there  was  no  case,  and  the  circuit 
Judge  erred  in  not  ordering  a  nonsuit  gen- 
erally. The  law  is  well  settled  that  In  declar- 
ing in  tort,  when  the  plaintiff  alleges  the  act 
which  caused  the  injury  to  be  negligent  and 
willful,  he  in  reality  states  two  causes  of  ac- 
tion— in  one  cause  of  action  alleging  the  act 
to  be  a  tort  because  inflicting  injury  by  negli- 
gence, and  In  the  other  alleging  the  act  to  be 
a  tort  because  inflicting  injury  willfully.  Un- 
der a  complaint  so  drawn,  upon  failure  to 
prove  willfulness,  the  plaintiff  may  be  nonsuit- 
ed as  to  that  cause  of  action  and  denied  puni- 
tive damages,  but  may  recover  actual  damages 
on  proof  supporting  the  charge  of  negligent 
Injury.  Machen  v.  Telegraph  Co.,  72  S.  O* 
261,  51  S.  B.  697.  But,  if  the  act  be  one  for 
which  there  can  be  no  recovery,  no  matter 
bow  great  the  injury,  unless  It  was  dons 
either  negligently,  or  willfully,  recklessly,  or 
wantonly,  and  the  plaintiff  omitting  to  charge 
negligence,'  alleges  it  was  done  willfully, 
wantonly,  or  recklessly,  he  cannot  recovei 
either  actual  or  punitive  damages  unless  he 
proves  willfulness,  wantonness,  or  reckless- 
ness. Procter  v.  Railway  Co.,  61  S.  O.  186; 
89  a.  m  851;  Id.,  64  a  C.  491,  42  8.  E.  427; 
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Chile?  V.  Railway  Co.,  09  S.  C.  327,  48  S. 
E.  252;  Machen  v.  Telegraph  Co.,  supra. 
But,  under  such  allegations  upon  proof  of 
willfulness,  wantonness,  or  reddessness,  he 
may  recover  both  actual  and  pnnltlye  dam- 
ages. Ohlles  y.  Railway  Co.,  supra;  Duke 
T.  Telegraph  Co.,  71  S.  C.  104,  60  S.  E. 
B75.  In  the  application  of  these  established 
rules,  an  Important  distindlon  Is  to  be  ob- 
served between  cases  where  the  act  com- 
plained of  Is  In  Itself  a  tort,  as,  for  example^ 
a  trespass  on  real  property,  and  those  where 
the  act  only  becomes  a  tort  because  done 
negligently,  or  willfully,  wantonly,  or  reck- 
lessly. A  complaint  which  merely  alleges  In- 
Jury  done  In  the  prosecution  of  work  on  land 
carried  on  by  permission  of  the  owner  states 
no  cause  of  action.  To  make  such  injury  a 
tort,  it  is  necessary  to  allege  it  was  Inflicted 
negligently,  or  willfully,  wantonly,  or  reck- 
lessly. Hence  in  such  case,  if  the  allegation 
be  that  the  injury  was  Inflicted  willfully,  and 
the  proof  be  It  was  inflicted  not  willfully,  but 
negligently,  under  the  authorities  above  cited, 
a  nonsuit  is  proper  for  failure  to  prove  the 
cause  of  action  alleged.  There  being  no  al- 
legation of  negligence,  and  the  allegation  of 
willfulness  having  fallen  for  lack  of  proof, 
there  remains  nothing  to  support  the  case. 
But  neither  willfulness  nor  negligence  is  nec- 
essary to  make  trespass  on  real  estate  a  tort 
Hence,  this  case,  when  by  the  nonsuit  the 
circuit  court  struck  from  the  case  every 
charge  of  willfulness  and  oppression,  there 
remained  the  charge  of  an  unintentional  tres- 
pass which  when  proved  carried  a  right  to 
actual  damages. 

The  defendant  introduced  a  written  permit 
from  the  plaintiff  granting  the  right  to  con- 
struct the  telegraph  line  over  his  land.  In 
view  of  this  permission  to  enter,  the  defend- 
ant contends  the  plaintiff  had  no  right  of 
action  for  injury,  but  was  confined  to  the 
remedy  offered  by  the  condemnation  statute. 
An  admission  appears  in  the  record  that  the 
defendant  is  a  foreign  corporation,  and  it 
does  not  appear  it  has  become  a  domestic 
corporation  under  the  laws  of  this  state.  It 
cannot  therefore  avail  itself  of  the  condem- 
nation statute.  Civ.  Code  1902,  §  2211 ;  Duke 
V.  Telegraph  Co.,  71  S.  0.  99,  50  S.  B.  675. 

It  remains  to  be  considered  whether  a  non- 
suit should  have  been  ordered  for  an  entire 
lack  of  evidence  of  fraud  in  obtaining  the 
permit  to  construct  the  telegraph  lines  over 
plaintiff's  land.  The  permit  pretended  to 
give  defendant  ''the  right  to  construct  and 
maintain  its  lines  of  telegraph,  including  the 
necessary  poles  over  the  property  which  I 
own,  or  in  which  I  have  any  interest,  in  the 

of county  of  Oconee,  and  state 

of  South  Carolina,  and  along  the  roads, 
streets,  and  highways  adjoining  the  said 
property."  There  was  evidence  of  plain- 
tiff's inability  to  read  or  write,  and  there 
was  no  evidence  of  the  permit  being  read 
to  him.  The  rule  is  a  person  who  is  unable 
to  read  la  bound  to  have  the  paper  read  to 


him  before  signing,  Just  as  a  person  who  can 
read  Is  bound  to  read  it  before  slgnfng ;  and 
failure  by  such  illiterate  person  to  take  this 
precaution  will  ordinarily  be  regarded  such 
gross  negligence  as  will  estop  him  from 
avoiding  the  contract  Montgomery  v.  Scott,  9 
S.  a  20,  30  Am.  Rep.  1;  9  Cyc  90.  But  an- 
other rule  coexistent  with  this  is,  if  one  of  the 
parties  induces  the  other  to  sign  a  paper  In 
reliance  upon  his  representation  as  to  its 
contents,  and  the  representation  turns  out 
to  be  untrue  and  fraudulently  made,  the 
party  who  relied  on  it  is  not  bound  to  him 
who  deceived  him  into  signing  the  paper. 
Here  there  was  evidence  that  plaintiff  relied 
on  the  representation  of  defendant's  agent 
that  the  contract  provided  for  the  line  to  be 
run  within  a  foot  of  the  railroad^s  right  of 
way.  On  this  point  the  plaintiff  testified 
that:  **Q.  If  he  had  not  agreed  to  run  the 
line  where  you  said  he  could  run  it,  would 
you  have  let  him  gone  on  your  place  at  all? 
A.  No,  sir.  The  contract  what  he  claimed 
was  a  contract  was  to  have  gone  in  a  foot  of 
the  railroad  right  of  way  on  the  south  side." 
Support  Is  given  to  this  statement  by  the 
fact  that,  if  the  line  had  been  run  within  a 
foot  of  the  railroad  right  of  way,  the  dis- 
advantage to  the  plaintiff,  if  any,  would 
have  been  so  insignificant  that  it  might  read- 
ily be  allowed  for  so  small  a  consideration 
as  $1,  mentioned  in  the  permit  whereas  it  is 
quite  improbable  the  plaintiff,  for  such  a  con- 
sideration, would  have  agreed  to  put  it  in 
the  power  of  the  defendant  to  run  the  line 
anywhere  on  liis  land,  and  thereby  cause 
serious  damage.  It  was  a  question  for  the 
Jury  to  determine,  in  view  of  all  the  circum- 
stances, whether  the  plaintiff's  unequal  con- 
tract was  due  to  his  own  negligence,  or  to 
his  reliance  on  a  false  statement  of  Its  pur- 
port made  to  him  by  defendant's  agent 
Montgomery  v.  Scott  10  S.  C.  449;  Mason 
V.  Telegraph  Co.,  71  S.  0.  150,  60  S.  E.  781; 
Burnett  v.  Telegraph  Co.,  71  S.  C.  146,  50  S. 
E.  780.  The  case  of  Mason  v.  Telegraph  Co., 
74  8.  C.  657,  64  S.  B.  763,  was  quite  different 
In  that  case  the  evidence  of  the  expression 
by  the  agent  of  the  telegraph  company  of 
even  an  intention  as  to  the  location  of  the 
line  was  contradictory  and  extremely  vague, 
and  there  was  no  evidence  of  reliance  by 
the  plaintiff  on  his  statement  of  the  purport 
of  the  contract 

The  Judgment  of  this  court  Is  that  the 
Judgment  of  the  circuit  court  be  aflirmed. 


C78  S.  C.  480) 
VOTLES  V.  POSTAL  TELEGRAPH  CABLE 
CO. 

(Supreme  Court  of  South  Carolina.     Oct  81, 
^  1907.) 

1.  Trespass— Evidence— NoNsurr—FBAXJD. 

In  an  action  against  a  telegraph  company 
for  trespass  on  plaintiff's  land,  it  was  proper  to 
refuse  a  nonsuit  where  the  evidence  of  plaintiff 
was   that   the  permit   under   which  defendant 
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claimed  to  have  entered  was  fraudulently  ob- 
tained. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  46»  Trespass,  f  150.] 

2.   SaMB— PUBADZIVG— ADinSBIBILITT    OF    EVI- 
DENCE. 

In  trespass  against  a  telegraph  company 
for  entering  upon  plaintififs  land,  where  the 
company  claimed  a  right  to  do  so  under  a  per- 
mit from  plaintiff,  he  may  attaclc  the  permit 
for  fraud,  though  he  did  not  allege  tbat  he  gave 
it,  or  that  it  was  obtained  by  fraud. 

[Ed.  Note.->For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trespass,  §§  102,  m] 

8.  AppBAii— Review. 

In  trespass  against  a  telegraph  company 
for  willfully  entering  on  plaintitrs  land,  where 
a  nonsuit  was  granted  as  to  punitive  damages, 
it  eliminated  all  evidence  as  to  the  entry  being 
made  with  insult^  and  objections  to  the  compe- 
tency of  such  evidence  need  not  be  considered. 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  }  3331.] 

4.  Abatement   and  Revival  —  Death   or 
Plaintiff— Survival  of  Aotion. 

Under  Code  Civ.  Proc.  1902.  (f  165.  169, 
providing  that  an  objection  for  defect  of  paz^ 
ties  must  be  made  by  answer  or  demurrer,  de- 
fendants, in  an  action  for  trespass  to  real  es- 
tate, where  the  plaintiff  died  and  his  executrix 
was  substituted  as  plamtiff,  cannot  on  motion 
for  nonsuit  raise  the  objection  that  the  action 
did  not  survive  to  the  executrix.   • 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
voL  1,  Abatement  and  Revival,  §§  355-357.] 

Appeal  from  Common  Pleas  Circnit  Court  of 
Oconee  County ;  R.  C.  Watts,  Judga 

Action  by  J.  A.  Voyles  against  the  Postal 
Telegraph  Cable  Company  for  trespass  to  real 
estate.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

J.  P.  Casey  and  J.  W.  Sbelor,  for  appel- 
lant J.  R.  Earle  and  B.  F.  Martin,  for  re- 
spondent 

WOODS,  J.  This  case  and  the  case  of 
Stephen  Baldwin  against  Postal  Tel^raph 
Cable  Company  were  tried  together  in  the 
circuit  court,  and  on  appeal  in  this  court  59 
8.  E.  67.  The  allegations  of  trespass  on 
which  the  plaintiffs  recovered  judgment  are 
identical.  The  questions  common  to  both 
cases  are  considered  and  decided  in  the  Bald- 
win Cose,  but  the  exertions  in  this  case  raise 
other  questions  which  it  is  more  convenient 
to  consider  separately. 

The  original  plaintiff,  J.  A.  Voyles,  the 
owner  of  the  land,  died  after  the  commence- 
ment of  the  action,  and  it  was  continued  in 
the  name  of  bis  executrix.  In  the  deposition 
of  J.  A.  Voyles,  taken  in  his  lifetime,  he  tefr- 
tifled  on  the  point  of  fraudulent  representa- 
tion in  obtaining  from  him  a  permit  which 
was  precisely  the  same  in  terms  as  that  set  out 
in  the  Baldwin  Case :  "I  was  on  the  bed  when 
Bastman  drove  up  out  there.  My  wife  called 
to  me,  and  said  there  was  somebody  out  there 
that  wanted  to  see  me.  I  got  up  to  go  out 
there.  He  Introduced  himself  as  Eastman  to 
me.  He  said  that  he  wanted  to  build  a  tele- 
graph line  in  competition  to  the  Western 
Union,  and  make  it  better  for  everybody.  He 
said  lie  just  wanted  one  foot  from  the  South- 


em  right  of  way.  I  marked  off  with  my  toe 
just  one  foot  from  the  Southern  rt^ht  of  way, 
and  asked  him  if  that  would  be  room  enough, 
and  he  said,  'Yes.'  My  wife  heard  the  con- 
versation. Then  I  told  him  that  the  shade 
trees  should  not  be  cut  down,  and  then  told 
him  that  there  should  not  be  a  pole  in  100 
feet  from  my  house.  He  said  they  could  put 
in  long  poles,  and  work  that  very  easily.  I 
told  him  those  trees  must  be  cut  and  trim- 
med under  my  direction,  and  he  agreed  to  it, 
and  said  he  would  be  right  along  here  when 
they  were  cutting  them.  Well,  then  he.  had 
his  little  paper  and  said  that  all  he  wanted 
was  just  a  permit  to  go  througlL  He  said  as 
quick  as  they  went  through  I  should  have 
every  cent  of  damages,  and  I  said  what  was 
they  paying  other  people,  and  he  said  from 
$1  to  $5  a  post.  I  then  signed  what  I  under- 
stood to  be  just  a  permit  for  him  to  go 
through,  and  he  got  right  up  and  put  it  in 
his  pocket,  gave  me  nothing,  jumped  in  his 
buggy,  and  went  off."  This  evidence  brought 
the  case  within  the  principle  of  Burnett  v. 
Telegraph  Co.,  71  S.  C.  146,  60  S.  B.  780,  and 
Mason  v.  Telegraph  Co.,  71  S.  C.  150,  50  S. 
B.  781,  and  a  motion  for  nonsuit  for  lack  of 
evidence  that  the  permit  was  obtained  by 
fraud  was  properly  refused.  As  in  the  Bald- 
win Case  it  was  for  the  jury  to  say  whether 
the  plaintiff  entered  into  an  unequal  contract 
through  his  own  negligence,  or  was  Induced 
to  do  so  by  the  false  representation  of  the 
defendant's  agent  It  is  true  the  complaint 
does  not  admit  the  giving  of  the  permit  and 
allege  it  to  have  been  obtained  by  false  rep- 
resentation, but  it  was  expressly  decided  in 
Mason  v.  Telegraph  Co.,  supra,  the  plaintiff 
could,  without  these  allegations,  attack  such 
a  permit  for  fraud  when  introduced  by  the 
defendant  in  justification  of  the  entry.  The 
objections  to  the  competency  of  the  evidence 
introduced  for  the  purpose  of  showing  the 
entry  was  made  with  insult  need  not  be  con- 
sidered, because  the  nonsuit  as  to  punitive 
damages  eliminated  all  such  evidence  as  com- 
pletely as  if  it  had  been  stricken  out 

The  order  of  the  circuit  court  continuing 
the  cause  in  the  name  of  the  executrix  after 
the  death  of  J.  A.  Voyles  was  made  on  the 
authority  of  the  act  of  1905  (24  St  at  Large, 
p.  945).  "Causes  of  action  for  and  in  respect 
to  any  and  all  injuries  and  trespasses  to  and 
upon  real  estate,  and  any  and  all  injuries  to 
the  person  and  to  personal  property,  shall  sur^ 
Vive  both  to  and  against  the  personal  or  real 
representative  (as  the  case  may  he)  of  de- 
ceased persons,  and  the  legal  representatives 
of  insolvent  persons,  and  defunct  or  insolvent 
corporations,  any  law  or  rule  to  the  contrary, 
notwithstanding."  Defendant's  counsel  by 
motion  for  nonsuit  made  the  point  ttiat  the 
action  being  for  trespass  on  real  estate  sur- 
vived to  the  devisee  or  the  grantee  to  whom 
Voyles  had  conveyed  the  land  before  his 
death,  and  not  to  the  executrix.  It  is  fatal 
to  this  objection  for  defect  of  parties  that  it 
was  not  made  by  answer  or  demurrer  as  re- 
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quired  by  flecttou  1G5  and  169  of  the  Oode  of 
Civil  Prooadore  of  1902.  Anderson  v.  Baugh- 
inaii,  69  8.  C.  38, 48  S.  E.  38;  Shall  ▼.  Caugh- 
man,  54  a  G.  203,  82  8.  E.  201 ;  Delleney  t. 
Granite  Go.,  72  8.  a  39,  51  8.  B.  531.  We  re- 
frain from  ezpreasing  an  opinion  aa  to  wheth- 
er tlie  objection  would  hare  been  sonnd  if 
made  by  answer  or  demurrer. 

The  Judgment  of  this  court  is  that  the  Judg- 
ment of  the  circuit  court  be  affirmed. 


(78  8.  C.  4^0 

GUNTEB  T.  FALLAW  et  aL 

(Sopreme   Coort  of   South   Garolimu    Not.   8, 
1907.) 

1.  Appeal  — REvnw  — Question  of  Fact  — 

JURISDICTIOll. 

An  action  to  recover  possession  of  a  tract 
of  land  being  an  action  at  law,  and  the  issue 
of  title  bavins  been  submitted  to  the  conrt  with- 
out a  jury,  questions  of  fact  must  be  accepted  as 
finally  settled,  since  the  Supreme  Gourt  has  no 
Jurisdiction  to  review  issues  of  fact  in  a  law 


[Ed«  Note.— For  cases  in  point,  see  Gent  Dig. 
roi.  3,  Appeal  and  Error,  If  397^-^82.} 

2.  8ame. 

In  equity  cases,  when  the  le^al  issue  of  title 
paramount  is  raised,  the  conclusion  of  the  dr- 
coit  court  on  matters  of  fact  involved  is  final. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
▼ol.  3,  Appeal  and  E3nor,  f )  3970-3978.] 

8.  Same— SuFFiciENCT  or  Evidence  in  Sttf- 

poBT  OP  Verdict. 

A  verdict  and  judgment  which  is  absolute- 
ly without  any  evidence  to  support  it  is  er- 
roneous as  matter  of  law,  and  the  Supreme 
Gourt  upon  proper  exceptions  may  grant  a  new 
trial  for  such  error. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
Tol.  3,  Appeal  and  Error,  §§  3928-3934.] 

4.  ETECTMBNi^SunriciENCT  or  Evidence. 

In  an  action  to  recover  possession  of  real 
estate,  evidence  examined,  and  held  to  warrant 
the  conclusion  that  the  tract  claimed  by  plain- 
tiff was  not  included  in  the  tract  deeded  to  de- 
fendants by  the  person  alleged  to  be  the  common 
source. 

[Ed.  Note.— For  cases  in  point  see  Gent  Dig. 
TOl.  17,  Ejectment  S  279.) 

5.  Pabtttion— Sale  —  Effect  —  Person  Pre- 
cluded. 

Where  the  wife  of  an  intestate  was  not 
made  a  party  defendant  to  proceedings  to  par- 
tition his  land,  and,  claiming  title,  publicly  for^ 
bade  sale  under  the  judgment  rendered,  she  has 
not  lost  her  one-third  interest  in  the  land  con- 
veyed. 

8.  Etectment— Right  of  Action— Ousteb. 

Intestate's  wife  was  not  made  a  party  de- 
fendant to  proceedings  to  partition  his  land, 
and,  claiming  title,  forbade  the  sale,  and  is  now 
In  possession  of  the  tract  purchased  by  plain- 
tiff. Held,  that  plaintiff,  being  entitled  to  re- 
cover two-thirds  of  the  tract,  could  recover  the 
same  in  an  action  at  law,  since  the  wife  is  in 
the  exclusive  possession,  claiming  the  whole, 
and  ousting  the  plaintiff. 

[Ed.  Note.— For  cases  in  point  see  Gent  Dig. 
vol.  17,  Ejectment  §§  65-73.] 

Appeal  from  Gommon  Pleas  Glrcnlt  Gourt 
of  Lexington  Gounty;  R.  W.  Memmlnger, 
Judge. 

Action  by  Lula  Gunter  against  Martha  Fal- 
law  and  Burt  Fallaw  to  recover  possession 
of  real  estate.    From  a  judgment  for  plain- 


tiff»  def eodantB  appeaL    Berened,  and  new 
trial  granted  oonditioiially. 

W.  H.  Sharpe  and  B.  U  AabUl*  for  appel- 
lanta.  O.  T.  Graham  and  A.  D.  Martin,  for 
respondent 

JONES,  J.  The  plaintilT  brought  this  ac- 
tion to  recover  possession  of  a  tract  of  land 
in  Lexington  county.  A  jnry  trial  was  waiv- 
ed, and  by  consent  all  issnes  were  submitted 
to  Judge  Memminger,  who  gave  Judgment  in 
favor  of  plaintiff  for  the  possession  of  the 
whole  tract  in  dispute  and  $10  damages. 

Tills  being  an  action  at  law,  the  issue  of 
title  having  been  submitted  to  the  court  with- 
out a 'Jury,  questions  of  fact  must  be  accepted 
as  finally  settled,  since  we  have  no  Jurisdic- 
tion to  review  issues  of  fact  in  a  law  cas& 
Peoples  V.  Warren,  51  S.  G.  560,  29  S.  E.  659. 
Even  in  equity  cases,  when  the  legal  issues 
of  title  paramount  is  raised,  the  conclusion 
of  the  circuit  court  on  matters  of  fact  in- 
volved is  final.  Johnson  v.  Jones,  72  S.  G. 
287,  51  S.  E.  805.  A  verdict  and  Judgment, 
however,  which  is  absolutely  without  any 
evidence  to  support  it,  is  erroneous  as  matter 
of  law;  and  this  court,  upon  proper  excep- 
tions, may  grant  a  new  trial  for  such  error. 
State  V.  Shaw,  64  8.  G.  569,  43  S.  B.  14.'  60 
L.  R.  A.  801,  92  Am.  St  Rep.  817;  Golvin  v. 
Oil  Go.,  66  S.  G.  77,  44  S.  E.  380.  Usually  fhia 
last  question  should  be  presented  to  the  trial 
court  in  the  first  instance,  and  appeal  taken 
from  refusal  to  set  aside  or  correct  the  ver- 
dict; but  that  method  was  impracticable  in 
this  case,  as  the  testimony  was  taken  by  ref- 
eree under  a  consent  order  and  reported  to 
the  court  the  case  was  heard  thereon  in  No- 
vember, 1906,  and  the  Judgment  was  filed  De- 
cember 29,  1906,  after  the  adjournment  of  the 
court  We  will  therefore,  under  the  prin- 
ciples above  stated,  look  into  the  testimony 
only  with  a  view  to  ascertain  whether  there 
was  any  testimony  to  support  the  conclusions 
on  the  facts. 

There  was  certainly  evidence  tending  to 
show  that  plaintiff  and  defendants  claimed 
from  a  common  source,  and  the  ruling  of  the 
court  to  that  effect  cannot  be  disturbed.  The 
plaintiff  claimed  under  a  deed  by  Samuel  B. 
George,  as  clerk  of  the  court  dated  May  25, 
1904,  conveying  the  land  in  question  to  plain- 
tifC  as  purchaser  at  sale  under  Judgment  in 
proceedings  to  partition  the  lands  of  Levi 
Rish,  Sr.,  deceased;  and  defendants  claimed 
under  a  deed  by  Levi  Rish,  Sr.,  to  defendant 
Martha  Fallaw  and  the  heirs  of  her  body, 
executed  January  13,  1872.  The  real  ques- 
tion, then,  was  whether  plaintiff  had  a  bet- 
ter title  than  defendant  from  the  common 
source.  This  question  largely  depended  upon 
a  question  of  fact — location  of  the  respective 
deeds.  The  deed  from  Levi  Rish,  Sr.,  to  Mar- 
tha Fallaw  conveyed  lands  described  as  "my 
home  place,  including  half  the  mill  thereon, 
containing  500  acres,  more  or  less,  in  said 
county,  near  North  Edisto  river,  adjoining 
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lands  of  Lury  Ann  Fall  aw,  Lorance  Ralls, 
Loduska  Lowman,  estate  of  W%ne  Able,  and 
Caswell  Gantt  with  fall  mill  prtvileges/'  etc 
The  deed  under  which  plaintiff  claimed  de- 
scribed the  land  as  one  other  tract  "on  Hood's 
Branch,  containing  two  hundred  and  ten  (210) 
acres,  more  or  less,  bounded  by  Levi  Rish« 
William  Merrit,  Ulysses  Gantt,  and  Alfred 
Gunter."  The  issue  was  whether  the  land 
claimed  by  plaintiff  was  covered  by  the  deed 
of  Levi  Rish  to  defendant  Upon  this  issue  the 
circuit  court,  after  hearing  the  evidence  of  the 
surveyors  and  other  witnesses,  found  in  favor 
of  plaintiff ;  and  It  cannot  be  said  that  there 
was  no  evidence  to  support  the  conclusion. 
There  was  evidence  tending  to  show  that  Levi 
Rish,  Sr.,  purchased  the  land  claimed  by  plain- 
tiff from  Caswell  Gantt  "about  1871";  that  it 
contained  about  210  acres ;  that  its  northern 
boundary  was  the  old  Charleston  road,  and  its 
southern  boundary  was  the  old  Rish  home  place. 
The  deed  by  Levi  Rish  to  defendant  in  January, 
1872,  did  not  call  for  the  old  Charleston  road 
as  a  boundary,  as  would  be  natural  if  the 
Caswell  Gantt  tract  was  intended  to  be  in- 
cluded In  the  description  of  the  home  place, 
but,  on  the  contrary,  called  for  "Caswell 
Gantt"  as  a  boundary.  There  was  also  evi- 
dence tending  to  show  that,  if  the  old  home 
place  was  so  located  as  to  include  the  Cas- 
well Gantt  tract,  it  would  include  about  700 
acres,  whereas  the  deed  described  the  home 
place  as  containing  500  acres,  more  or  less. 

But,  regarding  the  conclusion  of  the  court 
on  the  question  of  location  as  final,  it  does 
not  follow  that  plaintiff  was  entitled  to  re- 
cover the  whole  of  the  land  in  dispute.  The 
evidence  shows  that  Levi  Ri^,  Sr.,  died  in- 
testate in  1875,  leaving  surviving  as  his  only 
heirs  at  law  his  widow,  the  defendant  Mar- 
tha, who  afterwards  married  defendant  Burt 
Fallaw,  and  his  children,  the  plaintiff,  Lo- 
duska Lowman,  Lizzie  Able,  Lorannah  Rawls, 
Levi  Rish,  Jr.,  and  Delia  Hughes,  Adella 
Fallaw,  and  A.  D.  Fallaw,  children  of  a  pre- 
deceased daughter.  These  children  and  grand- 
children were  all  made  parties  to  the  parti- 
tion proceedings  under  which  plaintiff  claims 
as  purchaser ;  but  the  defendant  Martha  Fal- 
law was  not  made  a  party.  The  defendant 
was  in  possession  of  the  land  at  the  time  of 
the  sale  In  partition,  and  publicly  forbade  the 
sale,  claiming  title.  It  is  manifest,  therefore, 
that  plaintiff  was  not  entitled  to  recover  as 
against  the  widow  of  Levi  Rish  more  than 
two-thirds  of  the  land ;  but  this  interest  she 
could  recover  in  this  action  at  law,  since  the 
defendant  was  In  exclusive  possession,  claim- 
ing the  whole,  and  ousting  the  plaintiff. 

It  is  contended  by  respondent  that  defend- 
ant on  the  trial  claimed  under  the  deed  of 
Levi  Rish,  and  did  not  claim  as  his  heir  at 
law,  and  that  such  point  should  not  be  now 
raised  for  the  first  time  in  the  exceptions 
Under  the  general  denial  in  the  answer  it 
was  incumbent  on  plaintiff  to  establish  the 
title  to  the  premises,  and  this  she  has  failed 
to  do,  except  to  the  extent  of  a  two-thirds  In- 


terest therein.  It  would  be  manifestly  un- 
just to  deprive  the  defendant  In  possession  of 
her  interest  in  the  property  as  shown  by  the 
undisputed  evidence. 

The  foregoing  conclusions  render  it  neces- 
sary to  set  aside  the  Judgment  and  grant  a 
new  trial,  unless  the  plaintiff  shall  remit 
therefrom  to  the  extent  of  one-third  interest 
in  the  premises.  The  amount  assessed  as 
damages  is  little  more  than  merely  nominal, 
and,  as  there  was  evidence  of  ouster  and 
damages  committed  by  defendants,  we  will 
not  disturb*  the  conclusion  of  the  circuit 
court  thereon,  except  as  it  may  be  Involved 
in  the  Judgment  nisi  to  be  rendered  herein. 

The  Judgment  of  this  court  Is  that  the  Judg- 
ment of  the  circuit  court  be  set  aside  and  a 
new  trial  .granted,  unless  the  plaintiff  shall 
within  30  days  after  the  filing  of  the  remitti- 
tur herein  enter  In  writing  upon  the  record 
a  remittance  of  the  Judgment  to  the  extent  of 
one-third  of  the  land  embraced  therein,  so 
that  the  Judgment  shall  be  for  the  plalntifC 
for  the  recovery  of  an  undivided  two-thirds 
interest  in  the  premises  and  for  $10  damages. 


a46  N.  C.  316) 
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(Supreme  Coart  of  North  Carolina.    Oct.  80, 
1907.) 

1.  Bills  Aivn  Notes— Pasties. 

One  who  signs  in  form  and  appearance  as 
a  principal  and  maker  of  a  note  is  bound  as 
such  to  all  persons  who  subsequently  deal  with 
the  paper  without  knowledge  of  his  true  rela- 
tion to  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  7,  Bills  and  Notes,  S  255.] 

2.  Pbincipai.  and   Subett  —  Liuitation   ov 
Liability. 

It  is  competent  for  one  to  become  surety 
for  other  sureties,  or  to  limit  the  extent  of  his 
liability  with  respect  to  other  sureties. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Di|^ 
vol  40,  Principal  and  Surety,  I  113.] 

3.  Bills  ano  Notis»— Bona  Fide  Ptjbohaseb. 

A  person  dealing  with  a  negotiable  instru- 
ment has  a  right  to  act  on  it  as  It  appears  on 
the  face  of  it 

Ed.  Note.— For  cases  lo  point,  see  Cent  Dig. 

'   7,  Bills  and  Notes,  S  790;] 

4.  Principal  and  Subett— Co- Subeties. 

To  constitute  a  surety  on  a  note  a  co-surety 
with  another  signing  the  note,  there  must  be  a 
mutual  understanding  between  the  parties  to 
that  effect. 


r^ 


[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Surety,  |  108.] 

5.  Same. 

Where  one  si^ed  as  surety  a  note  signed 
by  two  persons,  without  knowledge  of  the  fact 
that  one  of  the  signers  was  a  surety,  he  could 
not  be  held  a  co-surety  with  such  signer. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Surety,  (  108.] 

Appeal  from  Superior  Court,  Durham 
Comity;  Justice,  Judge. 

Action  by  the  Citizens'  National  Bank  of 
Durham  against  Mollle  F.  Bureb,  adminis- 
tratrix, and  J.  W.  Smith.    From  tbe  Judg- 
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ment,  said  Smith  appeals.    Judgment  mod* 
ifled. 

On  Jnly  Id,  1G06,  Joab  Burch  and  L.  R. 
Bnrch  executed  a  note,  of  which  the  follow- 
ing is  a  copy:  "^ll^OOO.OO  Durham,  N.  0., 
July  16,  1906.  One  hundred  and  twenty  days 
after  date  we  promise  to  pay  to  the  order  of 
the  Citizens*  National  Btrnk  of  Durham,  at 
Durham,  N.  C,  one  thousand  and  ®o/ioo  dol- 
lars, negotiable  and  payable  at  the  Citizens' 
National  Bank  of  Durham,  at  Durham,  N. 
C,  for  value  received.  •  •  •  [Signed] 
Joab  Burch.  L.  R.  Burch."  Across  the  back 
of  this  note  Is  written  the  words:  "J.  W. 
Smith,  Surety."  The  court  submitted  these 
issues:  'XI)  Are  the  defendants,  Mollie  F. 
Burch,  administratrix  of  Joab  3urch,  L. 
R.  Burch,  and  J.  W.  Smith,  indebted  to  the 
plaintiff  in  the  sum  of  $1,000  and  interest  as 
alleged  in  the  complaint?  Answer.  Yes.  (2) 
Is  the  estate  of  Joab  Burch  insolvent?  An- 
swer. Yes.  <3)  Is  Lr.  R.  Burch  a  surety  on 
the  note  sued  upon?  Answer.  Yes.  (4) 
Did  defendant  J.  W.  Smith  know  at  the 
time  he  indorsed  the  note  that  L.  R.  Burch 
was  surety?  Answer.  No."  Prom  the  Judg- 
ment rendered  declaring  him  a  co-surety  with 
L.  R.  Burch  the  defendant  Smith  appealed. 

Giles  &  Sykes,  for  appellant  J.  W.  Smith. 
Winston  &  Bryant,  for  appellee  L.  R.  Burch. 

BROWN,  J.  (after  stating  the  facts  as 
above).  According  to  the  facts  as  found 
by  the  Jury  at  the  time  the  note  was  pre- 
sented to  appellant  for  indorsement  as  sure- 
ty, it  contained  the  names  of  Joab  Burch 
and  L.  R.  Burch  as  principals,  and  Smith  in- 
dorsed the  same  on  its  back  as  surety  for 
them  as  principals,  having  no  knowledge 
that  Joab  Burch  and  Lw  R.  Burch  were  oth- 
erwise than  principals,  or  that  the  defend- 
ant L.  R.  Burch  bore  any  relation  to  the 
note  other  than  as  a  co-principal  with  Joab 
Burch.  The  form  of  the  note  Justified  Smith 
In  supposing  that  the  two  Burchs  were  bor- 
rowing the  money  Jointly,  and  were  Jointly 
liable  for  it  as  co-principals,  and  that  he  was 
contracting  as  surety  for  the  two,  and  not 
for  the  one.  One  who  signs  In  form  and  ap- 
pearance as  a  principal  and  maker  of  a  note 
is  bound  as  such  to  all  persons  who  subse- 
quently deal  with  the  paper  without  knowl- 
edge of  his  true  relationship  to  it  It  is  en- 
tirely competent  for  one  person  to  become 
surety  for  other  sureties,  or  to  limit  the 
extent  of  his  liability  with  respect  to  other 
sureties  The  test  of  liability  is  the  Intent 
of  the  parties  as  indicated  by  their  agree- 
ment. There  Is  no  finding  as  to  any  agree- 
ment here  which  warranted  the  court  in 
holding  Smith  other  than  as  he  is  bound  by 
the  face  of  the  instrument  he  signed,  and  ac- 
cording to  that  he  is  bound  as  surety  for  the 
two  apparent  principals. 

A  person  dealing  with  a  negotiable  Instru- 
ment has  a  right  to  act  upon  it  as  it  ap- 
pears upon  the  face  of  it  Daniels  on  Nego- 
tiable Instruments,  p.  311.    This  is  also  the 


doctrine  laid  down  in  Cragin  v.  Lovell,  100 
U.  S.  194,  8  Sup.  Ct  182,  27  L.  Bd.  903.  In 
order  to  constitute  the  appellant  Smith  a 
co-surety  with  the  defendant  L.  R.  Burch, 
there  must  have  been  a  mutual  understand- 
ing between  the  parties  to  that  effect  Smith 
V.  Smith,  16  N.  0.  178;  Cowan  v.  Balrd,  77 
N.  C.  201;  Bulkeley  v.  House,  62  Conn.  469, 
26  Atl.  352,  21  L.  R.  A.  247;  Thompson  ▼. 
Sanders,  20  N.  0.  541;  Dawson  v.  Pettway» 
20  N.  C.  631;  Sayles  v.  Sims,  78  N.  Y.  652; 
Sherman  v.  Black,  49  Vt  198;  1  Brandt  on 
Suretyship  (2d  Ed.)  (  260.  According  to 
these  authorities,  it  is  plain  that  his  honor 
erred  in  holding  the  appellant  as  a  co-surety 
with  L.  R.  Burch. 

The  cause  is  remanded,  with  directions  to 
modify  the  Judgment  rendered  in  accordance 
with  this  opinion.  The  costs  of  this  court 
will  be  taxed  against  L.  R.  Burch,  the  ap- 
pellee. 

Modified. 


'      (X4S  N.  C.  Sl») 
SINGER  MFG.  00.  v.  CJITY  NAT.  BANK 
etal. 

(Supreme  Court  of  North  Carolina.     Oct  SOl 
1907.) 

CONTBACTS  —  liSOALITT    OF    OONBIDEBATION — 

Pebviebtino  Adkinistbation  or  Justiod^ 

SUFFIOIKNOT  OF  EVIDBNOX. 

Where  one  c«ceived  $150  from  another  to 
make  a  trip  through  Georgia  and  secure  witness- 
es fOr  the  latter  In  his  pending  divorce  suit 
against  his  wife,  it  does  not  follow,  in  the  ab- 
sence of  other  evidence,  that  the  recipient  of 
the  money  was  to  secure  false  or  suborned  te»- 
timony.  or  do  any  other  act  that  was  corrupt 
or  agamst  public  policy. 

[Ed.  Note.— For  cases  in  point,  see  CJent  Dig. 
vol.  11,  Contracts,  (I  616-&2.] 

Appeal  from  Superior  Court,  Guilford 
County;  Ward,  Judge. 

Action  by  the  Singer  Manufacturing  Com- 
pany against  the  City  National  Bank  and 
others.  From  a  Judgment  for  defendants, 
plaintifT  appeals.    Affirmed. 

This  Is  an  action  brought  by  the  plaintiff 
to  recover  a  sum  of  money  belonging  to  plain- 
tiff and  deposited  by  its  agent.  Summers,  to 
his  individual  credit  in  defendant  bank. 
Summers  procured  a  cashier's  check,  drawn 
by  the  cashier  of  defendant  bank  in  Sum- 
mers' favor,  and  indorsed  it  to  the  defend- 
ant Fuller.  Plaintiff  enjoined  the  payment 
of  the  check,  to  Fuller.  Upon  the  pleadings 
his  honor.  Judge  Ward,  presiding,  submitted 
the  following  issue  to  the  Jury:  "Was  the 
defendant  Fuller  a  purchaser  of  the  check  In 
good  faith,  for  valuable  consideration,  and 
without  notice  of  any  infirmity  in  the  instru- 
ment or  defect  in  the  title  of  Summers?  An- 
swer.   Yes." 

King  &  Kimball  and  Thos.  S.  Beall,  for  ap- 
pellant John  A.  Barringer,  W.  P.  Bynmn, 
Jr.,  and  T.  H.  Calvert,  for  appellees. 

PER  CURIAM.  A  careful  examination  of 
the  record  in  this  case  has  led  us  to  oonclud* 
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that  DO  formal  opinion  Is  necessary.  The  !■- 
sue  involved  purely  a  question  of  fact,  and 
that  has  been  decided  against  the  plaintiff 
under  a  clear  charge  free  from  error.  The 
contention,  so  earnestly  pressed,  that  the  tes- 
timony of  the  defendant  Fuller  shows  that 
a  email  part  of  the  consideration  for  the  as- 
signment to  him  of  the  cashier's  check  was 
an  immoral  and  illegal  consideration,  is  not 
supported  by  the  record.  The  fact  that  Fulltr 
admitted  that  he  received  $150  from  Summers 
for  the  purpose  of  making  a  trip  to  Georgia 
and  secaring  witnesses  for  Summers  in  his 
pending  divorce  suit  against  his  wife  does  not 
Justify  the  conclusion,  in  the  absence  of  other 
evidence,  that  Fuller  was  to  secure  false  and 
suborned  testimony,  or  to  do  any  other  act 
for  Summers  that  was  corrupt  and  against 
the  policy  of  the  law. 

The  Judgment  of  the  superior  court  is  af- 
firmed. 


(145  N.  C.  286) 

DBBWRT-HUGHES    CO.   v.    McDOUGALIj 

et  al. 

(Supreme  Court  of  North  Carolina.     Oct.  28, 
1907.) 

1.  Pabtnebship  —  Liability    or    Betibiro 
Pabtneb. 

Where,  in  an  action  against  a  firm  for 
goods  sold  to  it  by  one  wiio  had  not  before  the 
'  sale  dealt  with  tne  firm,  it  appeared  that  the 
seller  acted  on  information  acquired  eight 
months  before  by  a  mercantile  agency  foom  a 
person  informing  the  agency  that  he  was  a 
partner  in  the  firm,  proof  that  such  person, 
three  months  before  the  sale,  informed  an  agent 
of  the  agency  that  he  was  not  a  partner,  and 
would  not  be  responsible  for  the  firm  debts, 
was  competent  to  relieve  him  from  liability. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  Partnership,  (  506.] 

2.  Same. 

One  who  has  dealt  with  a  firm  is  entitled 
to  rely  on  the  statns  remaining  unchanged  until 
notified  of  the  withdrawal  of  a  partner. 

Appeal  from  Superior  Court,  Scotland 
County;  Council,  Judge. 

Action  by  the  Drewry-Hughes  Company 
against  B.  &  S.  McDougall  and  others,  co- 
partners. From  a  Judgment  for  plaintiff,  de- 
fendant L.  A.  Monroe  appeals.    Reversed. 

M.  L.  John,  for  appellant  Mclican,  Mc- 
Lean &  McCormick,  for  appellee. 

CLiARK,  a  J.  The  defendant,  Monroe,, 
wrote  on  October  8,  1002,  a  letter  to  the  mer- 
cantile agency  of  R.  O.  Dun  &  Co.,  in  re- 
sponse to  their  inquiry,  in  which  he  stated 
that  he,  with  others  named,  was  a  member 
of  the  firm  of  B.  &  S.  McDougall.  The  de- 
fendant Monroe  offered  to  prove  that  in 
January,  1903,  some  three  months  prior  to 
the  time  when  the  plaintiffs  sold  this  bill  of 
goods  to  B.  &  S.  McDougall,  that  he,  the  said 
Monroe,  saw  the  duly  authoricsed  agent  of 
B.  G.  Dun  &  Co.  at  his  town,  and  had  a  con- 
versaticm  with  him,  in  which  Monroe  In- 
formed such  agent  that  the  letter  to  said  B. 
O.  Dun  &  Co.  on  October  8th  was  an  error. 


that  neither  he  nor  the  others  named  in  tnat 
letter  had  become  members  of  said  McDougall 
firm,  and  that  none  of  them  would  be  respon- 
sible for  the  debts  of  that  firm,  and  at  the 
same  time  gave  the  agent  an  oral  statement 
of  the  financial  condition  of  said  firm,  which 
the  agent  wrote  down.  It  was  error  to  ex- 
clude this  testimony.  Infocmation  of  the 
letter  of  October  8,  1902,  was  conveyed  to 
plaintiffs  by  said  R.  G.  Dun  &  Co.,  and  the 
testimony  is  that  the  plaintiff  sold  the  goods 
on  such  information.  Monroe  had  a  right 
to  dissolve  his  contemplated  connection  with 
the  McDougalls,  and  it  was  competent  to 
show  that  some  three  months  before  the 
plaintiffs  sold  to  said  firm,  and  therefore  in 
full  time  to  correct  their  previous  informa- 
tion, Monroe  informed  the  agent  of  said  R. 
G.  Dun  &  Co.  in  his  town  that  he  was  no 
longer  a  member  of  the  McDougall  firm  nor 
responsible  for  its  debts*  The  plaintiffs  had 
not  up  to  that  time  become  creditors  of  the 
McDougalls,  and  did  not  for  nearly  three 
months  later.  Monroe  could  not  therefore 
give  the  plaintiffs  notice.  He  did  all  he 
could  when  he  gave  notice  to  the  traveling 
agent  of  said  R.  G.  Dun  &  Co.  then  in  his 
town. 

In  Cowan  v.  Roberts,  133  N.  C.  629,  45  S. 
B.  954,  it  was  held  that  it  was  not  sufficient 
to  give  notice  of  the  retirement  of  a  partner 
to  an  employ^  or  bookkeeper  at  the  home 
office  of  the  seller,  but  the  notice  must  be 
given  to  the  sellers  themselves  or  their  credit 
man.  Here  the  defendant  offered  to  show 
that  notice  was  given  to  the  traveling  agent 
of  R.  G.  Dun  &  Co.  (to  which  agency  the  orig- 
inal advice  had  been  given)  that  Monroe  was 
no  longer  connected  with  the  McDougall  firm. 
It  was  the  plaintiffs*  own  fault  that  they 
sold  this  bill  some  three  months  later  without 
ascertaining  whether  there  had  been  any 
change  in  the  partnership  or  not 

If,  before  the  withdrawal  of  Monroe,  the 
plaintiffs  had  had  dealings  with  the  Mc- 
Dougall firm,  then,  of  course,  notice  of  Mon- 
roe's withdrawal  from  the  firm  must  have 
been  given  to  the  plaintiffs.  They  would  be 
entitled  to  rely  upon  the  status  remaining 
unchanged,  until  notified  to  the  contrary. 
But  here  the  first  sale  was  made  to  the  IVIc- 
Dougalls  long  subsequent  to  Monroe's  with- 
drawal. He  could  not  anticipate  that  the 
plaintiffs  would  beccMne  creditors,  and  he 
should  have  been  allowjed  to  show,  as  he 
offered,  that  in  January,^  1908,  he  notified  R. 
G.  Dun  &  Co.,  withdrawing  the  statement 
made  to  them  in  his  letter  of  October  8,  1902. 

Error. 


(146  N.  C.  28S) 

GILMORE  et  al.  v.  SELLARS  et  al. 

(Supreme   Court  of  North   Carolina.    Oct  23, 

1907.) 

DowEB— Estates   Subject   to  Doweb— Life 
Estate. 

Testator  devised  land  In  trust  for  the  sole 
benefit  of  his  son  and  the  son's  family,  the 
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whole  of  the  property,  with  all  its  incieafle,  on 
the  death  of  the  son,  to  belong?  to  his  lawfal 
heirs,  share  and  share  alike.  Held,  that  the  ton 
did  not  take  the  fee  under  the  rule  in  Shelley's 
Case,  but  only  a  life  estate,  and  hence  his  widow 
was  not  entitled  to  dower  therein. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  17,  Dower,  (  36;  yoL  49,  Wills,  H  1393- 
1416.] 

Appeal  from'  Superior  Court,  Anson  Counr 
ty;  Council!,  Judge. 

Petition  by  L.  H.  Gilmore  and  another 
against  W.  R.  Sellars  and  others  for  the  al- 
lotment of  dower  in  land  bequeathed  peti- 
tioner's former  husband.  From  an  ordor 
affirming  the  judgment  of  the  clerk,  the  peti- 
tioner appeals.    Affirmed. 

This  Is  a  special  proceeding,  instituted  in 
the  superior  court  of  Anson  county,  wherein 
the  petitioner  L.  H.  Gilmore  seeks  to  haye 
dower  allotted  to  her  in  the  lands  described 
in  the  petition.  Defendants  answered,  and 
the  cause  came  on  for  bearing  before  the 
clerk,  and  by  appeal  to  the  Judge  presiding. 
The  material  facts  appearing  upon  the  peti- 
tion and  answer  are:  Elijah  RatlifF  by  bis 
last  will  and  testament  devised  the  land  In 
controversy  and  several  negro  slaves  to 
John  P.  RatlifiT  upon  the  following  trusts,  to 
wit:  "For  the  sole  use  and  benefit  of  my  son 
Eli  Ratliff  and  his  family;  said  property  to 
be  entirely  under  the  control  of  my  son-in- 
law  John  P.  RatlifF,  in  such  manner  -as  not 
to  be  subject  to  any  of  his  debt8»  contracts, 
liabilities,  or  incumbrances  whatever,  and 
the  whole  of  the  above-mentioned  property, 
with  all  of  its  Increase,  at  the  death  of  my 
son,  Eli  RatlifiT,  to  belong  to  his  lawful  heirs, 
share  and  share  alike."  ESi  RatlifiT  intermar- 
ried with  feme  petitioner  and  died  during 
the  year  1884,  leaving  surviving  the  defend- 
ants, his  children  and  heirs  at  law,  who  took 
possession  of  the  lands,  and,  together  with 
those  of  the  defendants  who  are  grantees 
of  some  of  the  children,  have  been  in  pos- 
session since  that  time.  Partition  was  had 
in  1890.  Petitioner,  after  the  death  of  Eli, 
intermarried  with  A.  G.  Gilmore.  His  honor, 
being  of  the  opinion  that  petitioner  was  not 
entitled  to  dower,  affirmed  the  judgment  of 
the  clerk.     Petitioner  appealed. 

H.  H.  McLendon,  for  appelleea 

CONNOR,  J.  (after  stating  the  facts  as 
above).  It  is  immaterial  whether  the  trust 
declared  in  the  will  was,  during  the  life  of 
Eli  RatlifiT,  active,  Snd  not  executed  by  the 
statute,  or  whether  it  was  passive,  in  which 
case,  by  the  operation  of  the  statute,  the 
legal  title  vested  in  Eli.  The  right  of  the 
•petitioner  to  dower  depends  upon  the  es- 
tate which  her  husband  took  under  the  will. 
It  is  clear  that,  if  the  words  ''share  and 
share  alike"  had  not  followed  the  words  "to 
belong  to  his  lawful  heirs,'*  he  would,  un- 
der the  rule  in  Shelley's  Case,  have  taken  a 
fee  simple.  While  there  are  no  words  ex- 
pressly limiting  his  Interest  to  a  life  estate, 
that  it  was  the  intention  of  the  testator  to 


do  80  is  manifested  by  the  nse  of  the  words 

*'after  the  decease  of  my  son  Bll  RatlifiT  to 
belong  to,"  etc.  The  exact  question  was  de- 
cided by  this  court  in  a  well-sustained  opin- 
ion by  Judge  Ashe  in  Mills  t.  Thome,  90  N. 
0.  362.  There  the  limiUtion  to  the  heirs 
of  the  devisee  was  followed  by  the  words 
**to  share  and  share  equally.**  The  learned 
justice,  after  reviewing  the  adjudged  cases^ 
says:  "The  consideration  we  have  given  the 
question  leads  us  to  the  conclusion  that  the 
rule  in  Shelley's  Case  does  not  apply  in 
this  case;  that  the  words  to  share  and  share 
equally  indicate  an  intention  on  the  part  of 
the  testator  to  give  the  property  to  hla 
sister  and  her  heirs,  *  *  *  to  be  divided 
between  them  as  tenants  faa  common,  •  *  • 
to  be  distributed  per  capita  between  such 
persons  as  may  bring  themselves  under  that 
description  when  the  life  estate  terminated.** 
The  "lawful  heirs"  of  Ell  Ratllflf  take  per 
capita  as  purchasers  under  the  will  of  their 
grandfather,  thus  limiting  his  interest  to  a 
life  estate,  to  which,  of  course,  no  right  to 
dower  attached. 

His  honor's  judgment  was  correct,  and 
must  be  affirmed. 


atf  N.  C.  462) 

STATE  V.  BOWMAN. 

(Supreme  Court  of  North  Carolina.     Oct  30,  ' 
1907.) 

1.  Witnesses— Privilege— Amnkstt—Consti- 
ruTioNAL  Law. 

Revisal  1905,  |  3201,  providing  that,  in 
investigations  concerning  lynchings,  no  person 
shall  bQ/  excused  from  testifying  because  his  an- 
swer might  incriminate  him,  but  that  the  wit- 
ness, when  so  examined,  shall  be  altogether  par- 
doned of  any  and  all  participation  in  any  crime 
arising  under  the  preceding  section,  is  not  in 
violation  of  Const,  art.  3,  S  6,  conferring  the 
pardoning  power  on  the  Governor ;  such  power 
not  being  exclusive. 

2.  Pardon— What  CoNSTirnns. 

Revisal  1905,  S  3201,  declares  that  partici- 
pants in  lynchings  shall  testify,  and,  when  so 
examined  as  witnesses  for  the  stste,  be  al- 
together pardoned  of  any  participation  in  any 
crime  under  existing  law  concerning  'vhich  they 
are  required  to  testify.  Held  that,  where  a  wit- 
ness testified  for  the  state  in  a  lynching  in- 
vestigation, he  was  thereby  pardoned  from  all 
{»articipation  in  any  offense  growing  out  of  the 
ynching,  though  the  evidence  given  by  him  did 
not  tend  to  incriminate  liim. 

3.  Criminal  Law— Appeal  by  State— Pleas 
—Motion  to  Quash. 

Where  a  i>Iea  of  amnesty  was  filed  and  snv- 
tained  to  an  indictment  for  taking  part  in  a 
Ivnching,  such  plea  might  be  treated  as  a  mo- 
tion to  quash,  so  as  to  sustain  an  appeal  by  the 
state,  under  Revisal  1905,  §  3276,  limiting  the 
state  s  right  to  appeal  in  criminal  cases  to  those 
where  judgment  has  been  given  for  the  defend- 
ant on  a  special  verdict,  on  demurrer,  on  a  mo- 
tion to  quash,  or  on  arrest  of  judgment. 

Appeal  from  Superior  Court,  Union  Comi- 
ty; Peebles,  Judge. 

Clyde  Bowman  was  indicted  for  taking  part 
in  a  lynching.  He  filed  a  plea  of  amnesty, 
alleging  that  in  proceedings  instituted  by  the 
solicitor  to  determine  who  participated  in  the 
lynching,  as  authorized  by  Revisal  1905^  H 
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3200,  3201,  defendant  was  snmmoned,  sworn, 
and  examined  by  the  state  touching  his 
knowledge  of  the  lynching  under  Investiga- 
tion, which  plea  was  sustained,  and  the  state 
excepted  and  appealed.    Affirmed. 

At  the  hearing  it  was  made  to  appear,  on 
plea  duly  entered,  that  In  proceedings  insti- 
tuted by  the  solicitor  under  sections  3200, 

3201,  et  seq.,  of  the  Revisal  of  1905,  and  at 
his  instance,  the  present  defendant  was  sum- 
moned, sworn,  and  examined  by  the  state 
touching  this  alleged  lynching,  which  was 
then  being  investigated  before  his  honor, 
Walter  H.  Neal.  Judge  Peebles  dismissed 
the  case  against  defendant,  holding  that,  on 
the  facts,  the  legislation  on  the  subject  pro- 
tected defendant  from  further  prosecution  by 
reason  of  this  charge;  and  thereupon  the 
solicitor  for  the  state  excepted  and  appealed. 

Hayden  Clement,  Asst  Atty.  Gen.,  for  the 
State.  J.  A.  Lockhart,  H.  H.  McLendon,  F. 
J.  Coxe,  and  T.  L.  Caudle,  for  appellee. 

HOKE,  J.  (after  stating  the  facts  as  above). 
Our  statute  on  this  subject  (Revisal  1905,  || 
3200,  3201,  et  seq.)  directs  that,  whenever  a 
solicitor  is  advised  that  a  lynching  has  oc- 
curred in  his  Judicial  district,  he  shall  at 
once  institute  proceedings  before  a  coroner, 
justice  of  the  peace,  or  Judge  of  the  superior 
court  for  an  investigation  of  the  crime  and 
the  apprehension  of  the  offender;  that  on 
such  investigation,  or  any  other,  into  the 
crime  made  pursuant  to  law,  no  person  shall 
be  excused  from  testifying  on  the  ground  that 
his  evidence  might  subject  him  to  prosecution 
or  in  any  way  tend  to  incriminate  him,  etc.; 
and  the  statute  further  provides  as  follows: 
"And  such  person  when  so  examined  as  a 
witness  for  the  state  shall  be  altogether  par- 
doned of  any  and  all  participation  in  any 
crime  arising  under  the  provisions  of  the 
preceding  section  or  under  existing  law, 
concerning  which  he  Is  required  to  testify." 
On  the  facts,  therefore,  which  were  estab- 
lished at  the  hearing,  by  the  express  provi- 
sions of  the  act,  the  defendant  was  fully  par- 
doned of  any  and  all  participation  in  the 
crime  now  charged,  as  well  as  any  and  every 
offense  against  existing  law  concerning  which 
he  was  required  to  testify;  and  the  Judge 
below  correctly  held  that  the  charge  should 
be  dismissed,  and  the  defendant  protected 
from  further  prosecution  concerning  It  Leg- 
islation of  this  kind,  acting  in  "abolition  or 
oblivion  of  the  offense,"  and  applicable  to. all 
persons,  or  all  persons  in  a  given  class,  has 
been  uniformly  upheld  with  us,  and  la  sus- 
tained by  well-considered  decisions  in  other 
jurisdictions.  State  v.  Blalock,  61  N.  C.  242 ; 
State  V.  Keith,  63  N.  C.  140 ;  State  v.  Apple- 
white, 75  N.  C.  229 ;  In  re  Briggs,  135  N.  C. 
119-144,  47  S.  E.  403;  State  v.  Nichols,  26 
Ark.  74,  7  Am.  Rep.  600;  State  t.  Forkner, 
-94  Iowa,  733,  62  N.  W.  683. 

These  cases  in  no  way  conflict  with  or 
trench  upon  the  provisions  of  article  3,  (  6» 


of  our  Constitution,  conferring  on  the  Gov- 
ernor the  power  to  grant  reprieves,  commuta- 
tions, and  pardons  after  conviction,  etc.  Aa 
said  in  one  of  them :  "The  power  thus  grant- 
ed is  held  not  to  be  exclusive.*'  And  I  ap- 
prehend the  ruling  could  further  be  safely 
made  to  rest  upon  the  principle  that  the  sec- 
tion in  question  confers  on  the  Governor  the 
power  to  exercise  clemency  in  a  particular 
case,  and  in  favor  of  ^n  individual  or  in- 
dividuals, especially  charged  with  the  of- 
fense ;  this  being  an  executive  act  of  a  quasi 
judicial  kind,  permissible  to  the  Governor  by 
reason  of  this  express  provision  of  the  Con- 
stitution, while  an  amnesty  act  establishes 
a  general  rule  abolishing  the  offense,  an<^  ap- 
plicable to  all  persons,  or  persons  of  a  given 
class,  whether  charged  or  not,  this  being  more 
especially  an  act  legislative  in  its  nature.  In 
any  event  the  power  to  enact  such  legislation 
is  well  established  here,  and,  this  being  true, 
we  hold  that  any  and  all  further  prosecution 
of  defendant  by  reason  of  this  offense  is  for- 
bidden. 

We  are  not  impressed  by  the  position,  tak- 
en by 'the  state's  counsel,  that  defendant  is 
not  entitled  to  the  beneflt  of  the  law,  because 
"the  evidence  given  by  him  did  not  in  any 
way  tend  to  incriminate  himself."  The- stat- 
ute makes  no  such  qualification.  The  lan- 
guage is:  "When  so  examined  as  a  witness 
for  the  state,  he  shall  be  altogether  pardon- 
ed of  any  and  all  participation  in  the  crime 
under  investigation,  and  all  offenses  under 
existing  law,  concerning  which  he  is  required 
to  testify.**  The  Legislature  evidently  con- 
sidered that  the  crime  of  lynching,  subver- 
sive as  it  is  of  all  law,  a  menace  to  the 
very  existence  of  organized  society,  should 
be  dealt  with  by  unusual  and  extraordinary 
methods,  and  intended  to  make  the  investiga- 
tion as  extended,  searching,  and  effective  as 
legislation  could  make  it.  The  act,  there- 
fore, provides  that  every  person  may  be  ex- 
amined by  the  state,  and  may  be  compelled  to 
speak  to  every  matter  relevant  to  the  inquiry, 
and  the  pardon  is  given  in  language  so  plain 
and  so  full  that  no  claim  or  suggestion  could 
arise  or  exist  that  any  constitutional  right  of 
the  witness  would  in  any  way  be  impaired  or 
threatened. 

We  are  not  inadvertent  to  the  suggestion 
made  by  defendant's  counsel  that  no  appeal 
lies  for  the  state  in  cases  like  the  present 
The  right  of  the  state  to  appeal  only  exists 
In  the  four  cases  specified  in  Revisal  1905, 
§  8276 — on  special  verdicts,  upon  demurrer, 
on  motion  to  quash,  and  upon  arrest  of  Judg- 
ment ;  and  the  court  has  been  very  insistent 
in  holdlDg  the  state  to  the  cases  specified. 
State  V.  Moore,  84  N.  C.  724;  State  v.  Bal- 
lard, 122  N.  C.  1024,  29  S.  B.  899.  Without 
deciding  the  question,  t^e  court  is  Inclined 
to  the  opinion  that  this  may,  for  the  purpose 
of  the  appeal,  be  considered  and  treated  as  a 
motion  to  quash,  and  so  brought  within  the 
direct  provisions  of  the  law.  While  It  is 
held  in  many  jurisdictions  ttiat  a  motion  to 
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quash  can  only  be  made  for  matter  apparent 
in  the  record  (Clark's  Criminal  Procedure, 
p.  363),  it  Is  otnerwise  with  us  (State  v.  Hor- 
ton,  63  N.  0.  595);  and  a  plea  of  the  kind 
interposed  here  has  been  sanctioned  as  a 
proper  method  in  motions  to  quash,  by  which 
the  relevant  facts  existent  dehors  the  record 
should  be  made  to  appear  (State  v.  Smith,  80 
N.  C.  410). 

There  is  no  error  in  the  proceedings  below, 
and  the  Judgment  dismissing,  the  case  is  af- 
firmed. 

Affirmed. 


(145  N.  C.  800) 

DEW  et  al.  t.  PTKB  et  al. 

(Supreme  Court  of  North  Carolina.     Oct.  8(>, 
1907.) 

1.  PcBLio  Lands  —  Nobth  Carolina  Gsanis 
— Effect  of  Failubb  to  Register. 

Under  Rev.  Code,  c.  42.  §  22  (Code  1883, 
I  2779 ;  Revisal  1905,  |  1729),  requiring  a  grant 
to  be  registered  in  the  county  where  the  land 
lies  within  two  years  after  the  grant  is  perfect- 
ed, failure  to  so  register  does  not  render  the 
grant  void,  since  the  statute  does  not  include  a 
provision  to  that  effect,  as  it  does  in  relation 
to  deeds  and  some  other  instruments,  and,  while 
registry  of  a  grant  is  necessary  to  make  it  evi- 
dence of  the  title,  it  does  not  constitute  an  esp 
sential  part  of  the  title  itself. 

2.  Sa^£e— Effect  of  Grant. 

An  entr^  on  public  landi  gives  an  equity 
or  inchoate  right  to  call  for  a  grant,  which  may 
bek  devested  by  a  subsequent  entry  laid  and 
grant  issued  thereon  before  the  grant  based  on 
the  first  entry  is  taken  out,  if  the  senior  grantee 
had  no  notice  of  the  first  entry;  but  when 
the  grant  issues  upon  the  first  entry  the  title 
passes  out  of  the  state,  and  the  land  is  no  longer 
subject  to  entry. 

3.  Same— Priority  of  Grantees. 

•  A  state  grant  issued  in  1852  was  not  regis- 
tered until  1888,  at  which  time  there  was  no 
law  permitting  it  to  be  registered.  Another 
grant  to  the  same  land  had  been  issued  in 
1880,  which  was  Tegistered  in  1881 ;  but  during 
that  time  the  first  p^rant  could  have  been  regis- 
tered under  extending  acts  then  in  fotce.  An 
act  was  subsequently  passed  (Acte  1893,  p.  52, 
c.  40),  legalizing  the  registry  of  grants  there- 
tofore registered,  but  providing  that  nothing 
therein  should  have  the  effect  to  devest  any 
rights,  title,  or  equities  in  the  land  covered  by 
such  grant.  Held,  that  the  second  grant  was  in- 
valid, because  the  state  had  no  title  at  the 
time  it  was  made,  and  e8i)ecially  since  the  first 
grant  could  have  been  registered  at  the  time  of 
the  issue  and  registry  of  the  second  grant  and 
during  the  intervening  time,  and  hence  there 
was  no  vested  title  or  equity  to  be  affected  by 
the  act  of  1893. 

Appeal  from  Superior  C!ourt,  Brunswick 
County;  Webb,  Judge. 

Action  by  John  A.  Dew  and  others  against 
W.  H.  Pyke  and  others  for  the  possession 
of  land.  From  a  judgment  of  nonsuit,  plaln- 
tifiTs   appeal.    Affirmed. 

C.  Ed.  Taylor  and  Lewis  &  Schulken,  for 
appellants.  E.  K.  Bryan  and  Cranmer  &  Da- 
vis, for  appellees. 

WALKER,  J.  This  is  an  action  for  the 
possession  of  land.  The  court  intimated  an 
opinion  against  the  plalntiflfs,  who  thereupon 
submitted  to  a  nonsuit  and  appealed. 


The  state  granted  the  Ifind  to  Lewis  Jones 
October  25,  1852.  This  grant  was  not  regis- 
tered until  1888,  at  a  time  when  there  was 
no  law  permitting  the  registration  of  It  Cn 
December  17,  1880,  a  grant  for  the  same  land 
was  issued  to  Alexander  Cox  and  legally  reg- 
istered January  28,  1881.  The  plaintiffs  as- 
sert title  to  the  land  under  the  grant  to  Cox, 
and  the  defendants  under  the  Jones  grant,  so 
that  the  question  is:  Which  of  these  two 
grante  should  prevail?  By  Acts  1893,  p.  52, 
c.  40,  it  was  provided  that  grants  which  bad 
theretofore  been  issued,  but  had  not  been 
registered  within  the  time  required  by  law, 
might  be  registered  at  any  time  within  two 
years  after  January  1, 1894,  "notwithstanding 
the  fact  that  such  specified  time  had  already 
oxplred,  and  all  such  grants  heretofore  reg* 
Istered  after  the  expiration  of  such  specified 
time  shall  be  taken  as  if  they  had  been  reg- 
istered withhi  such  specified  time:  provided, 
that  nothing  herein  contained  shall  be  held 
or  have  the  effect  to  divest  any  rights,  titles 
or  equities  In  or  to  the  land  covered  by  such 
grants,  or  any  of  them,  acquired  by  any  per- 
son or  persons  from  the  state  of  North  Caro- 
lina, by  or  through  any  entry  or  entries, 
grant  or  grants,  made  or  Issued  since  such 
grants  were  respectively  Issued,  or  of  those 
claiming  through  or  under  such  subsequent 
entiy  or  entries,  grant  or  grants."  This 
case  is  governed  by  Janney  v.  Blackwell,  138 
N.  C.  437,  50  S.  E.  857.  In  bqth  cases  the 
Junior  grants  were  registered  within  the  pre- 
scribed time,  for  while  in  the  Janney  Case 
the  Junior  grant  was  registered  more  than 
two  years  after  it  was  Issued,  Acts  1876-77, 
p.  68,  c.  23,  extended  the  time  of  registration* 
and  it  was  registered  within  the  extended 
period.  In  this  case  the  Junior  grant  was 
registered  within  two  years  from  the  date 
It  was  issued. 

There  is,  thougli,  this  one  difference  between 
the  two  cases,  which  is  that  the  senior  grant 
in  the  Janney  Case  was  registered  at  a  time 
when  its  registration  was  authorized — ^that 
is,  by  the  act  of  1893  to  which  we  have  al- 
ready referred,  it  having  been  registered 
April  5,  1895 — ^while  in  this  case  the  senior 
grant,  which  was  issued  to  Jones,  was  reg- 
istered in  1888,  or  at  a  time  when  there  was 
no  law  authorizing  its  registration;  the  Leg- 
islature having  failed  from  1885  to  1903  to 
pass  any  act  extending  the  time  for  the  reg- 
istration of  grants.  But  that  very  act  of 
1893  validated  the  registration  of  all  grants 
which  had  been  registered  after  the  time  for 
registration  had  expired,  except  as  to  "rights, 
titles  or  equities"  acquired  in  the  land  from 
the  state  since  the  issuing  of  the  senior  grant, 
or,  in  other  words,  any  intervening  "rights, 
titles  or  equities."  While  the  two  cases, 
therefore,  differ  in  the  respect  indicated,  they 
do  not  differ  in  principle,  because  it  is  clear- 
ly and  distinctly  hel4  in  Janney  y.  Black- 
well  that  the  Junior  grantee  had  acquired 
no  such  "right,  title  or  equity"  as  was  in- 
tended by  the  act  of  1893  to  have  the  effect 
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of  defeating  the  title  of  the  senior  grantee, 
and.  Indeed,  no  "right,  title  or  equity"  at  all, 
as  at  the  time  the  Junior  grant  was  issued 
the  land  was  not  the  subject  of  entry ;  the 
state  having  by  the  senior  grant  parted  with 
all  the  title  she  had  originally  in  the  land. 
The  language  of  the  court  in  that  case,  as 
used  by  Justice  Connor  in  thia  ccmnection, 
is  significant,  and  cpmpletely  overthrows  the 
plaintilTs  contention  in  the  case  at  bar.  "It 
is  not  to  be  doubted,"  says  he  for  the  court, 
"that  the  Legislature  had  the  power  to  im- 
pose upon  the  persons  registering  th^r 
grants  after  the  time  provided  therefor  had 
expired  the  condition  that  they  should  do  so 
subject  to  Junior  grants  which  had  been  reg- 
istered. The  registration  of  a  grant  is  not 
necessary  to  give  it  validity  for  the  purpose 
of  passing  title*' — citing  24  Am.  &  Bug.  Bnc. 
of  Law  (2d  Ed.)  p.  116,  which  fully  sustains 
the  proposition,  if  it  required  any  authority 
to  sustain  it 

The  distinction  between  deeds  and  grants 
In  this  respect  is  obvious,  when  we  caifefully 
read  the  statutes  applying  to  them,  respec- 
tively. In  the  case  of  a  deed,  it  is  provided 
that  it  shall  not  be  valid,  unless  registered, 
as  against  creditors  or  purchasers  for  a  val- 
uable consideration  from  the  bargainor,  and 
then  only  from  the  registration  thereof  (Acts 
1885,  p.  233,  c.  147;  Ck>de  1883,  (  1245;  Reviv- 
al 1905,  S  980),  while  in  the  case  of  a  grant 
it  is  simply  required  that  the  grantee  shall 
cause  it  to  be  registered  in  the  proper  county 
within  two  years  after  it  Is  issued  (Rev.  Ck>dei 
c  42,  I  22;  CJode  1883.  $  2779;  Revisal  1905,  ( 
1729).  Why  this  radical  difference  in  the 
phraseology  of  the  two  statutes,  if  it  was  in- 
tended that  there  should  be  no  distinction  be- 
tween the  two  kinds  of  instruments  with  ref- 
erence to  the  effect  of  registration  upon  their 
validity?  It  is  perfectly  evident  that  the  two 
enactments  were  expressed  in  different  words 
designedly,  and  with  the  purpose  that  they 
should  have  separate  and^^distinct  meanings 
and  receive  different  constructions.  If  It  was 
the  purpose  to  provide  that  grants  should  be 
void  if  not  registered  within  two  years  after 
they  are  Issued,  why  not  declare  that  inten- 
tion in  unmistakable  language,  as  was  done 
in  the  case  of  deeds?  We  also  find  that  in 
the  case  of  contracts  to  convey  land  and 
leases  of  land  for  more  than  three  years 
(Revisal  1905,  $  980),  mortgages  and  deeds 
of  tr^jst  (Revisal  1905,  $  982),  marriage  set- 
tlements (Revisal  1905,  S  985),  and  some  oth- 
er instruments,  the  intention  that  they  shall 
De  void  if  not  duly  roistered  is  clearly  ex- 
pressed, and  in  the  case  of  deeds  of  gift  the 
difference  is  striking,  and  demonstrates  to  a 
certainty,  we  think,  what  was  meant  by  the 
different  phraseology.  It  is  provided  that  a 
deed  of  gift  shall  be  proved  and  registered 
within  two  years  after  Its  execution.  So  far 
the  statute  is  like  that  in  the  case  of  grants. 
But  the  Legislature  did  not  think  this  lan- 
guage sufficient  to  invalidate  the  deed  of 
gift,  if  the  provision  as  to  registration  was  I 


not  complied  with  by  the  donee;  so  it  tock 
the  precaution  to  add  that  if  the  deed  was 
not  registered  within  two  years  it  shall  be 
void,  "and  shall  be  good  against  creditors 
and  purchasers  for  value  only  from  the  time 
of  registration."  If  the  requirement  that  a 
deed  of  gift  should  be  registered  within  two 
years  after  its  execution  was  intended  as  a 
condition,  noncompliance  with  which  should 
Invalidate  it,  why  superadd  the  words  "or 
otherwise  [it]  c^all  be  void"?  Revisal  1905, 
f  980.  This  may  be  considered  as  a  legisla- 
tive construction  of  the  words  "shall  be  reg- 
istered within  two  years  after  its  execution," 
to  the  effect  that,  if  the  instrument  is  not  so 
registered,  it  shall  not  be  evidence,  unless 
the  time  for  registration  is  extended  and  a 
new  authority  to  register  it  is  thereby  given. 
The  English  statute  of  enrolhnents  (St  27 
Hen.  VIII,  c  16)  provided  that  no  manors, 
lands,  etc.,  shall  pass  from  one  to  another, 
whereby  an  estate  of  inheritance  or  freehold 
shall  be  made  to  take  effect,  unless  the  deed 
of  bargain  and  sale  be  enrolled  within  six 
months  after  the  date  of  the  writing  indented. 
It  was  resolved  that  no  estate  passed  until 
the  enrollment  of  the  deed.  Dymnock's  Case, 
Gro.  Jac.  408;  Iseham  v.  Morrice,  Gro.  (}ar. 
110;  Flower  v.  Baldwin,  Gro.  Gar.  217.  But 
it  will  be  observed  that  the  enrollment  is  an- 
nexed as  a  condition  to  the  passing  of  the 
title,  as  in  the  case  under  our  statutes,  of 
mortgages,  deeds  of  gift  and  the  other  instru* 
ments  above  enumerated.  This  is  all  very  sig- 
nificant and  plainly  evinces,  what  we  have 
confidently  asserted  to  have  been  the  inten- 
tion, that  the  material  difference  in  language 
should  proiluce  a  marked  unlikeness  in  mean- 
ing; and  what  difference  could  there  be  In 
the  sense  of  the  two  statutes,  other  than 
that  In  the  one  case  a  failure  to  register  the 
instrument  within  the  specified  time  should 
invalidate  it,  and  that  in  the  other  it  should 
not  This  reasoning  Is  supported  by  the 
view  of  the  law  manifestly  entertained  by 
Judge  Rufiln  (afterwards  Ghlef  Justice)  in 
Jones  V.  Sasser,  14  N.  G.  378^  for  he  recog- 
nizes the  existence  of  the  very  distinction 
we  have  made  between  the  act  which  there 
declared  that  gifts  of  slaves  should  not  be 
good  and  available  unless  registered  within 
one  year  after  their  execution  and  the  gen- 
eral statute  merely  requiring  registration 
within  a  given  time  of  other  instruments. 

Passing  to  another  view  of  the  case,  it  is 
a  mistake  to  suppose  that  no  legal  title  passes 
from  the  state  to  its  grantee  by  virtue  of 
a  grant  until  it  is  registered.  The  entry 
gives  an  equity  or  inchoate  right  to  call  for 
a  grant,  which  may  be  divested  by  a  subse- 
quent entry  laid  and  grant  issued  thereon 
before  the  grant  based  on  the  first  entry  is 
taken  out,  if  the  senior  grantee  had  no  notice 
of  the  first  entry.  Gilchrist  v.  Middleton, 
107  N.  a  678, 12  S.  B.  85 ;  Kimsey  v.  Munday, 
112  N.  G.  816,  17  S.  B.  583.  But  when  the 
grant  issues  upon  the  first  entry,  the  title 
passes  out  of  the  state,  and  the  land  is.  no 
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longer  subject  to  entry.  Hoover  v.  Thomas, 
61  N.  G.  184;  Gilchrist  y.  Middleton,  108 
N.  C.  705,  13  S.  E.  227;  Rowe  v.  Lumber  Ck>., 
129  N.  G.  97,  39  S.  E.  748;  Stewart  v.  Keener, 
131  N.  G.  486,  42  S.  E.  935;  Berry  v.  Lumber 
Go.,  141  N.  G.  386,  54  S.  a  278;  Janney  v. 
Blackwell,  supra.  It  was  contended  in  Ray 
V.  Wllcoxson,  107  N.  C.  523,  12  S.  E.  448, 
that  an  unrecorded  deed  confers  no  estate, 
and  that  It  is  no  more  than  a  mere  executory 
contract  With  reference  to  this  contention, 
Shepherd,  J.,  for  the  court,  said  In  reply  and 
with  great  force,  following  former  decisions 
of  this  court,  that  it  was  a  misconception 
of  the  law;  for  it  is  well  established  that  such 
a  deed  is  *'a  legal  conveyance,"  and,  although 
It  cannot  be  given  in  evidence  until  it  be 
registered,  and  therefore  it  does  not  pass  a" 
present  l^al  title,  it  has,  as  a  deed,  an  oper- 
ation from  its  delivery.  It  may  be  set  up  in 
equity,  whether  voluntary  or  for  value,  and 
by  it  such  an  estate  is  conferred  as  may  be 
sold  under  execution,  and  this  even  before 
the  act  of  1812.  Its  owner  Is  a  tenant  of 
the  freehold,  and  a  recovery  under  a  prse- 
cipe  against  him  would  be  good,  and  his 
widow  may  be  endowed  in  the  same.  Such 
a  grantee  is  also  deemed  in  equity  to  be 
seised  of  an  equitable  freehold.  Price  v. 
Sykes,  8  N.  G.  87;  Morris  v.  Ford,  17  N,  a 
412;  Walker  v.  Goltraine,  41  N.  G.  79;  Phlfer 
V.  Barnhart,  88  N.  G.  333;  Austin  v.  King, 
91  N.  G.  236;  Arrington  v.  Arrington,  114 
N.  G.  151,  19  S.  B.  851.  A  grant  bears  a 
close  resemblance,  in  some  of  the  respects 
above  indicated,  to  a  deed,  and  certainly  to 
the  extent,  as  said  in  Janney  v.  Blackwell,  of 
not  requiring  registration  to  give  It  validity. 
Registration  Is,  Indeed,  necessary  to  make 
it  evidence  of  the  title  which  the  state  has 
granted,  but  does  not  constitute  an  essential 
part  of  the  title  itself. 

There  is  still  another  view  of  this  case 
which  is  fatal  to  the  plaintiff's  contention. 
At  the  time  the  Gox  grant  was  issued,  and 
also  at  the  time  it  was  registered  on  January 
28,  1881,  and  for  some  time  afterwards,  ex- 
tending acts  had  been  passed  under  which  the 
senior  grant  issued  to  Lewis  Jones  in  1852 
could  have  been  registered.  Acts  1876-77, 
p.  68,  c.  23;  Acts  1879.  p.  380,  c.  220;  Acts 
1881,  p.  550,  c.  313.  Why  was  the  grant  to 
Jones  not  valid  at  the  time  the  Cox  entry 
was  made  and  the  grant  issued  thereon  was 
registered?  Surely  at  that  time — ^that  Is,  in 
18S0  and  1881— the  land  was  not  the  subject 
of  entry,  and  the  Gox  grant  was  therefore 
void;  the  state  having  already  parted  with 
its  title.  In  Berry  v.  Lumber  Go.,  141  N.  G., 
at  page  393,  54  S.  E.,  at  page  281,  we  said: 
"The  Houck  and  Berry  grants  were  both 
Ineffectual  to  pass  title  to  any  land  covered 
by  the  Gathcart  grant,  as,  the  latter  being 


of  older  date,  the  state  had  no  title  to  that 
land  at  the  time  the  Junior  grants  were  is- 
sued, and  the  lands  were  therefore  not  subject 
to  entry  and  grant  The  state  could  not 
grant  that  which  it  did  not  itself  have,  and 
therefore,  where  there  are  two  or  more  con- 
flicting titles  derived  from  the  state,  the  eld- 
er shall  be  preferred,  upon  the  familiar  max- 
im that  he  who  is  prior  in  time  shall  be  prior 
in  right,  and  shall  be  adjudged  to  ba^e  the 
better  title."  See,  also,  Janney  v.  Blackwell, 
supra. 

We  are  not  at  all  disposed  to  overrule  Jaur 
ney  v.  Blackwell,  or  even  to  modify  the  ruling 
of  the  court  therein;  for,  upon  a  careful  re- 
examination of  the  question  presented  in  that 
case,  we  are  now  convinced  (in  view  of  past 
and  of  existing  legislation  upon  the  subject, 
showing  what  the  true  policy  of  the  state  is) 
that  Janney  v.  Blackwell  was  correctly  de- 
cided. Nor  need  we  attempt  to  show  that 
there  is  no  difference  between  that  case  and 
this  one,  arising  out  of  the  fact  that  in  Jan- 
ney V.  Blackwell  the  senior  grant  was  reg- 
istered at  a  time  when  its  registration  was 
authorized,  while  the  grant  to  Jones  was 
registered  when  there  was  no  law  authorizing 
its  registration,  and  must,  therefore,  depend 
for  its  validity  upon  the  retrospective  clause 
in  the  act  of  1893,  making  good  all  prior 
unauthorized  registrations  of  grants,  for  that 
is,  upon  the  facts  of  this  case,  clearly  a  dis- 
tinction without  a  difference;  the  crucial 
qiiestion  being  whether  Gox  acquired  a  good 
title  by  his  grant,  and  Janney  v.  Blackwell 
decides  that  he  did  not,  and,  if  he  did  not, 
there  was  no  one  to  be  injured  by  the  validat- 
ing provision  of  the  act  of  1893,  so  far  as 
appears  in  this  case.  There  was  no  vested 
right  or  title  to  be  affected  by  the  retroact- 
ive legislation,  even  if  it  was  not  in  itself 
valid.  The  fallacy  of  the  plaintiff's  argu- 
ment consists  in  the  fact  that  his  premise  is 
incorrect,  namely,  that  registration  of  a  grant 
is  required  to  vest  the  title. 

We  need  not  discuss  the  Interesting  ques- 
tion raised  in  the  learned  and  exceedingly 
well-prepared  brief  of  Mr.  Taylor  as  to  the 
intervention  of  an  equity  or  right  In  the 
plaintiff  arising  from  the  issuing  and  regis- 
tration of  the  Gox  grant  before  the  Jones 
grant  was  recorded,  under  Scales  v.  Fewell, 
10  N.  G.  18,  Isler  v.  Foy,  66  N.  a  547,  and 
that  class  of  cases,  as  we  have  shown  that 
he  had  no  such  right  or  equity.  The  plain- 
tiff having  admitted  that  he  cannot  succeed 
in  this  case,  upon  the  facts,  unless  the  Gox 
grant  is  valid  as  against  the  Jones  grant,  it 
follows,  from  what  we  have  said,  that  there 
is  no  error  in  the  ruling  of  the  court,  and 
the  nonsuit  must  stand. 

No  error. 
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8IBBBRT  T.  SCOTLAND  COTTON  MILLS. 

(Sapreme  Ooart  of   North  Carolina.    Oct.  dO, 
1907.) 

1.  Mabteb  and  Servant— Injuries  to  Seev- 
ANT— Assumed  Rtsk. 

•The  danger  that  employ te  working  in  milla 
will  become  entangled  in  the  wheels,  cogs,  etc., 
though  they  are  in  proper  repair,  b  a  danger 
incident  to  the  employment. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
yoL  a4«  Master  and  Servant,  Sl  550,  653.] 

2.  SAinc— Pboximate  Cauehc. 

Where  a  mill  operative  is  injured  without 
any  negligence  as  to  the  construction  or  repair 
(tf  the  machinery,  or  a  failure  to  sive  proper  in- 
struction, the  injury  is  attributable  either  to  ac- 
cident or  the  employe's  negligence. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  SS  162,  ItiS,  257- 
263.] 

8.  SAifE— Dangebous  Machineby— Case  Re* 

QUIBED— In  SPECTION . 

Where  defendant  had  attached  to  the  frames 
in  its  cotton  mill  certain  shifters  controlled  by 
levers,  easily  operated,  by  which,  in  an  emer- 
gency, the  frames  could  be  stopped,  it  was  de- 
fendant*s  duty  to  use  reasonable  care,  by  proper 
construction  and  frequent  inspection,  to  keep 
such  shifters  in  proper  working  order. 
•  [Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  SS  235-242.] 

4.  Same— Pboximate  Cause. 

Where  plaintifiTs  sleeve  was  caught  in  a 
cotton  frame  in  the  mill  in  which  he  was  em- 
ployed, and  the  frame  could  have  been  stopped 
and  the  injury  avoided  if  the  belt  shifter  at- 
tached thereto  had  not  been  out  of  order,  such 
defect  was  the  proximate  cause  of  the  injury. 

[Sd..  Note.— For  cases  in  point,  see  Cent  Di^. 
vol.  34,  Master  and  Servant,  §§  162,  163,  257- 
263.] 

5.  Same— Boxing  Gears— Custom— Evidence. 

In  an  action  for  injuries  to  a  servant  by  an 
unboxed  gear  attached  to  a  cotton  frame,  evi- 
dence that  at  one  other  mill  the  wheels  of  such 
sears  were  boxed  was  inadmissible  to  show  that 
it  was  usual  to  box  such  gears. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  34,  Master  and  Servant  S  921.] 

6.  Same— Evidence. 

Where  plaintiff  was  injured  by*  the  alleged 
defective  condition  of  a  belt  shifter  on  a  cotton 
frame  in  defendant's  mill,  evidence  of  the  con- 
dition of  the  lever  after  the  injury  was  incompe- 
tent 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant  §9  917,  918.] 

7.  Same— Questions  fob  Jubt. 

In  an  action  for  injuries  to  plaintiff,  al- 
leged to  have  been  caused  by  the  defective  con- 
dition of  a  belt  shifter  on  a  cotton  frame,  evi- 
dence held  to  require  submission  to  the  jury  of 
the  questions  whether  the  shifter  was  a  ssiety 
appliance  and  in  proper  repair,  and.  if  not 
whether  the  defective  condition  was  known,  or 
oaght  by  a  proper  inspection  to  have  been 
known,  to  defendant  and  whether  such  defect- 
ive condition  was  the  proximate  cause  of  the  ac- 
cident 

]Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34.  Master  and  Servant  S8  1000-1050.] 

S.  Same  —  Assumed  Risk  —  Employment  — 
Abandonment. 

Where  plaintiff  was  injured  by  the  alleged 
defective  condition  of  a  belt  shifter  attached  to 
a  cotton  frame  in  defendant's  mill,  and  such 
shifter  became  defective  after  plaintiff  began 
woric,  he  did  not  assume  the  risk  incident  to  the 


danger  of  its  defective  c<mditIon  becanse  he  did 
not  abandon  his  employment. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Miaster  and  Servant  Si  574-600.] 

9.  Same— CoNTBiBUTOBT  Negligence. 

In  an  action  for  injuries  to  plaintiff,  while 
attempting  to  tie  a  band  on  one  of  the  spindles 
in  a  cotton  mill,  evidence  held  to  show  tbAt  plain- 
tiff was  not  negligent 

Appeal  from  Superior  Court,  Scotland 
County;  Counclll,  Judge. 

Action  by  Nash  Sibbert  against  Scotland 
Cotton  Mills.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.    Reversed. 

Civil  action  for  recovery  of  damages  for  in- 
Jury  sustained  by  plaintiff  while  at  work  in 
defendant's  mill.  The  testimony  of  plaintiff 
tended  to  show  that  he  was,  at  the  time  of 
the  injury,  19  years  of  age,  employed  by  one 
Terry,  head  boss  of  the  night  force;  that  he 
was  instructed  by  Terry  how  to  do  the  work 
to  which  he  was  assigned,  **oiling  and  tying 
on  bands"  on  24  frames  at  night  He  says: 
''All  frames  have  shifters  to  throw  belt  which 
runs  the  frame  from  the  tight  to  the  loose 
pulleys.  The  shifter  is  a  rod  extending  from 
the  pulley  at  one  end  of  the  frame,  looping 
over  the  belt,  to  the  other  end  of  the  frame. 
This  rod  runs  underneath  top  of  frame  and  is 
connected  with  two  levers  coming  out  on  top. 
The  levers  shift  the  belt  from  the  tight  to  the 
loose  pulley.  Levers  have  cross-arms  coming 
down  to  the  edge  of  the  frame.  In  working 
the  shifter,  you  pull  either  lever  and  the 
frame  is  started;  push  the  lever,  and  the 
frame  is  stopped.  While  standing  by  the 
frame  there  is  no  other  way  to  stop,  or  start, 
it"  Plaintiff  further  says  that,  when  he  first 
entered  defendant's  employment,  the  shifter 
was  in  good  condition ;  got  "out  of  fix"  about 
two  weeks  before  he  was  injured ;  that  he  did 
not  known  how  to  fix  it;  did  not  have  much 
experience  when  he  was  injured.  He  was  do- 
ing his  work  like  Terry  told  him ;  liever  told 
him  anything  about  the  cogs  under  the  frame. 
Plaintiff  described  the  manner  in  which  he 
was  injured :  '*Tbe  band  that  ran  one  of  the 
spindles  had  broken.  I  went  to  tie  it  on.  As 
I  reached  in  to  do  this,  my  shirt  sleeve.  Just 
above  the  wrist,  caught  in  the  cogs  of  the 
travis  gear  under  the  frame.  This  drew  my 
arm  down  and  against  the  cogs,  and  produced 
the  Injury.  •  •  •  When  I  was  caught  in 
the  cogs,  my  shirt  sleeve  was  buttoned  around 
my  wrist  There  are  two  of  these  cogs,  call- 
ed 'travis  cogs/  and  work  together.  At  night 
there  is  no  light  under  the  frames,  Just  shad- 
ows. When  I  saw  my  sleeve  caught  I  called 
for  help.  Cora  Norris  first  came  to  help  me. 
She  came  wh^i  my  sleeve  was  first  caught, 
and  took  hold  of  the  lever  of  the  shifter  to 
stop  the  frame.  Then  she  tried  the  other 
lever.  Neither  would  work.  She  then  tried 
to  throw  off  the  belt  at  the  end  of  the  frame, 
but  was  not  able."  He  says :  "If  the  shifter 
bad  been  in  fix  at  the  time  my  sleeve  was 
caught,  I  could  have  reached  the  lever  and 
stopped  the  frame."     There  was  no  other 
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way,  except  to  pull  the  end  of  tbe  shifter  oyer 
or  throw  the  belt  off.  Cotsl  Sibbert,  a  sister 
of  plalhtiff,  testified  that  both  levers  to  the 
shifter  were  "out  of  fix" — had  been  so  for 
three  or  four  weeks  before  plaintiff  was  in- 
jured; that  she  asked  the  boss  of  the  day 
force  to  fix  them — asked  him  nearly  every 
day.  There  was  other  evidence  tending  to 
show  that  the  levers  were  '*out  of  fix"  at  the 
time  of  the  injury.  At  the  close  of  plaintifTa 
evidence,  his  honor,  upon  defendant's  motion, 
directed  a  judgment  of  nonsuit  Plaintiff  ap- 
pealed. 

Cox  &  Dunn,  for  appellant  Morrison  & 
Whitlock,  for  appellee. 

GONNOB,  J.  (after  stating  the  facts  as 
above).  It  may  be  conceded  that  the  frames 
at  which  plaintiff  was  put  to  work  were  of 
proper  construction  and  in  good  condition; 
that  there  was  no  evidence  on  the  part  of  de- 
fendant either  in  respect  to  the  frames  or 
the  travis  gear ;  that  defendant  was  guilty  of 
no  negligence  in  failing  to  Instruct  plaintiff 
in  his  wor]^.  It  may  be  further  conceded  that 
his  sleeve  getting  caught  in  the  travis  gear 
was  an  accident  for  which  defendant  was  not 
responsible,  or  that  plaintiff  did  not  exercise 
due  care  to  avoid  the  danger  of  getting  caught 
in  the  cogs.  The  question  arises  whether 
there  was  negligence  in  permitting  the  levers 
of  the  shifters,  provided  for  the  purpose  of 
starting  and  stopping  the  frames,  to  be  "out 
of  fix**  and  whether  such  negligence  was  the 
proximate  cause  of  the  injury.  It  appears 
that  the  wheels,  upon  which  were  the  cogs  of 
the  travis  gear,  move  slowly,  and  that,  if  the 
shifters  had  been  in  good  repair  and  had  per- 
formed the  ofllce  for  which  they  were  intend- 
ed, the  frames  could  easily  have  been  stopped 
by  pushing  the  lever,  throwing  the  belt  from 
the  tight  to  the  loose  pulley,  and  plaintiff 
would  not  have  sustained  any  injury,  further 
than  tearing  his  shirt  sleeve. 

The  plaintiff,  assuming,  as  we  must  do,  the 
truth  of  his  testimony,  was  pursuing  instruc- 
tions— ^worklng  as  directed  by  the  "head 
boss."  There  is  always  more  or  less  danger 
that  employes  working  in  mills,  even  when 
the  machinery  is  in  proper  repair,  will  be- 
come entangled  in  the  wheels,  cogs,  etc.  This 
is  one  of  the  dangers  incident  to  the  employ- 
ment Where  there  is  no  negligence  in  respect 
to  the  construction,,  repair  of  the  machinery, 
or  in  falling  to  give  Instruction  as  to  the  man- 
ner of  operating  the  machine,  an  Injury  sus- 
tained by  the  employ^  is  attributed  either  to 
accident  or  the  negligence  of  the  employ^. 
The  risk  of  such  injury  is  assumed.  Becog- 
nizlng  the  danger  of  such  accidents,  employ- 
ers use  such  safety  appliances  as  are  in  gen- 
eral use,  either  to  avert  the  danger  or  to  stop 


the  machine  in  the  event  that  an  injury  Is 
imminent  Defendant  had  attached  to  the 
frames  upon  which  plaintiff  was  employed 
shifters  controlled  by  levers,  easily  operated, 
by  which,  in  an  emergency,  the  frames  could 
be  stopped.  It  was  the  duty  of  defendant  to 
use  reasonable  care,  by  proper  construction 
and  frequent  inspection,  to  have  and  keep 
them  in  working  order.  If  it  failed  to  do  so, 
there  was  a  breach  of  duty  to  plaintiff.  He 
says  that,  after  his  sleeve  was  caught  in  the 
cogs,  there  was  ample  time  to  have  stopped 
the  frame,  if  the  shifter  had  not  been  "out  of 
fix."  This  is  evident  from  the  fact  that  plain- 
tiff's sleeve  was  caught  near  to  his  wrist 
while  the  injury  sustained  was  i^t  his  arm 
pit  showing  clearly  that,  if  the  shifter  had 
worked,  the  injury  would  have  been  avoided. 
It  seems  that  he  and  those  who  came  to  his 
relief  did  all  in  their  power  to  stop  the  frame, 
but  failed  to  do  so  because  of  the  defective 
condition  of  the  shifter,  or  the  lever  to  it  If 
the  jury  find  that  the  injury,  notwithstand- 
ing preceding  conditions,  would  not  have  been 
sustained  but  for  the  defective  condition  of 
the  shifter,  such  defective  condition  would  be 
the  proximate  cause  of  the  injury — ^the  last^ 
real  cause.  This  question,  in  the  light  of  the^ 
evidence,  should  have  been  submitted  to  the 
Jury, 

We  concur  with  his  honor's  ruling  upon  the 
questions  of  evidence  presented  upon  the  rec- 
ord. The  fact  that  at  one  other  mill  the 
wheels  of  the  travis  gear  were  boxed  does  not 
ttod  to  show  that  it  was  usual  or  customary 
to  do  so.  Marks  v.  Ck>tton  Mills,  185  N.  C 
287,  47  S.  B.  432.  Nor  do  we  think  that  the 
proposed  evidence  of  the  condition  of  the  lev- 
er, after  the  injury,  was  competent  The  on- 
ly' question  presented  by  this  record  is  wheth- 
er the  shifter  was  a  safety  appliance,  and 
whether  it  was  in  proper  repair  and  condi- 
tion, and,  if  not  whether  the  defective  con- 
dition was  known,  or  ought  by  proper  in- 
spection, to  have  been  known,  to  defendant's 
servants,  whose  duty  it  was  to  inspect  it  and 
whether  such  defective  condition,  if  found  by 
the  jury,  was  the  proximate  cause  of  the  in- 
jury. These  were  all  questions  for  the  jury. 
We  do  not  perceive  any  evidence  in  the  case, 
as  now  presented,  of  contributory  negligence. 
If  the  shifters  got  in  defective  condition,  aft- 
er plaintiff  began  work,  he  was  not  required 
to  abandon  his  employment  He  did  not  as- 
sume the  risk  incident  to  danger  by  reason  of 
such  negligence.  Simms  v.  Lindsay,  122  N.  O. 
678,  80  S.  E.  19 ;  Lloyd  ▼.  Hanes,  126  N.  C.  359» 
85  S.  E.  611;  Marks  v.  Gotten  Mills,  138  N. 
0.  406,  50  S.  E.  709. 

In  directing  judgment  of  nonsuit  there  was 
error,  for  which  there  must  be  a  new  triaL 

New  trial. 
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CENTRAL  OP  GEORGIA  RY.  00.  v. 

MINOR.  (No.  516.) 

iXDoiirt  of  Appeals  of  Georgia*    Nov.  11,  1007.) 

1.  Wbit  of  Ebbob—Revisw— Negligence. 

Questions  of  negligence  are  peculiarly  with- 
in the  province  of  the  jury ;  and  this  court  will 
not  disturb  a  finding  of  its  existence,  when  such 
an  inference  is  warranted  by  any  phase  of  the 
evidence. 

'[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  S,  Appeal  and  Error,  §§  3928-^34.] 

2.  Death— Damages. 

In  an  action  for  a  homicide,. in  determining 
whether  the  verdict  is  excessive  or  not,  the 
question  will  not  be  decided  by  reference  to  the 
deceased's  exi)ectancy  according  to  the  mortality 
and  annuity  tables  alone.  A  verdict  will  not 
be  set  aside,  as  excessive,  when  it  is  not  so 
large  as  to  justify  the  belief  that  it  is  the  result 
of  bias  or  gross  mistake. 

{Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Death,  (  125.] 

3.  Same— MoBTALiTT  Tables. 

The  judge  may  properly  instruct  the  jury, 
in  explanation  of  the  use  of  the  mortality  and 
annuity  tables,  that  "if,  under  the  evidence,  the 
expectancy  would  be  greater  or  less  than  that 
of  the  average  man,  or  the  earning  capacity 
would  increiuse  or  decrease,  the  cash  value  of 
the  life  should  be  increased  or  decreased  accord- 
ingly," when  there  is  evidence  that  the  person, 
the  value  of  whose  life  is  in  question,  was  a 
young  man  of  good  health  and  habits  and  was 
filling  satisfactorily  a  responsible  position. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  15,  Death,  §§  144,  145.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Macon;  Robt 
Hodges,  Judge. 

H.  N.  Minor  against  the  Central  of  Georgia 
Railway  Company.  Judgment  for  plaintiff. 
I>efendant  brings  error.    Afilrmed. 

Minor,  the  husband  of  the  plaintiff,  was 
employed  by  the  defendant  company  to  work 
in  its  yards  at  Macon  in  the  capacity  of 
"hostler  helper,"  a  kind  of  understudy,  as  it 
were,  to  the  man  -who  sees  that  locomotives 
are  properly  prepared  and  furnished  for  use 
in  actual  service.  His  regular  occupation 
was  that  of  member  of  the  city  fire  depart- 
ment; but  he  was  doing  this  service  with 
the  view  of  learning  the  trade,  to  the  end  of 
being  regularly  employed  in  the  motive  de- 
partment of  the  railway  company.  He  had 
been  working  In  this  service  only  three  days 
when  he  met  bis  death.  A  locomotive  had 
been  brought  to  a  chute  to  be  coaled.  He 
mounted  the  tend^,  to  help  in  loading  the 
coal.  The  method  by  which  this  work  is 
done  is  that  the  helper  pulls  down  an  apron 
— a  kind  of  conveyor  through  which  the  coal 
runs  from  the  chute  to  the  tender— and  then 
turns  on  the  coal,  which  through  the  force 
of  gravity  runs  from  the  chute,  through  the 
apron.  Into  the  tender.  A  cable  attached 
to  the  upper  portion  of  the  apron,  as  It  stands 
when  not  In  use,  Is  pulled.  In  order  to  lower 
the  apron  and  admit  the  coal.  Minor,  after 
mounting  the  tender,  pulled  upon  this  cable, 
to  lower  the  apron;  and  as  he  did  so,  and 
as  the  apron  accordingly  came  down  and 
Into  touch  with  the  metal  part  of  the  ten- 
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der,  he  was  Instantly  struck  and  killed  by 
a  current  of  electricity  which  escaped  from 
a  wire  against  which  the  cable  came  Into 
contact  The  wire  was  part  of  an  arc  light 
circuit  which  supplied  a  lamp  burning  in 
front  of  the  chute.  The  wires  were  attached 
to  the  chute,  and  so  located  that  the  cable 
swung  down  between  them.  On  investiga- 
tion of  the  wires,  it  appeared  that  the  in- 
sulation had  been  worn  away  at  about  the 
place  where  the  cable  would  come  Into  con- 
tact with  It,  as  It  swimg  from  the  lowering 
of  the  apron  of  the  coal  chute. 

From  the  testimony  of  the  expert  elec- 
tricians who  testified  In  the  case  the  Infer- 
ence could  be  fairly  deduclble  that  the  insula- 
tion had  been  worn  away  by  the  cable  ruo- 
blng  against  the  wire  from  time  to  time, 
though  this  was  disputed  by  other  testimony. 
The  Injury  happened  on  a  wet  night,  which 
tended  to  make  Injuries  from  the  electricity 
more  probable  thati  when  things  were  dry. 
It  was  shown  that  the  wire  had  been  In- 
stalled by  a  reputable  electric  contractor; 
but  there  was  no  showing  that  the  defendant 
had  made  any  Inspection.  Thene  was  proof 
that  the  deceased,  at  the  time  of  his  death, 
"was  26  years  old,  perfectly  healthy,  and  had 
no  bad  habits,"  and  that  "he  was  a  bright 
young  man."  He  had  been  a  member  of  the 
city  fire  department  for  five  years,  and  in 
that  employment  received  |60  per  month. 
The  city  also  furnished  him  light,  lodging, 
and  heat  free.  A  witness  estimated  this  to 
be  worth  $12  to  $15  per  month,  though, 
since  the  deceased  was  a  married  man  and 
had  to  maintain  a  separate  home,  this  prob- 
ably resulted  In  no  .saving  to  him.  The  Car- 
lisle Mortality  and  Annuity  Tables  were  In 
evidence.  The  Jury  returned  a  verdict  of 
$10,715  for  the  plaintiff. 

The  motion  for  a  new  trial,  which  was 
overruled,  complains  that  the  verdict  is  con- 
trary to  the  evidence;  also  that  It  Is  ex- 
cessive, especially  so  in  light  of  the  fact 
that  it  Is  in  excess  of  the  value  of  the  life 
of  the  deceased,  "calculated  even  upon  the 
highest  earnings  shown  during  his  life," 
wherefore  it  is  apparent  that  no  deduction 
whatever  was  made  for  decreased  earning 
capacity  due  to  illness  or  old  age;  also  be- 
cause the  court  charged  the  Jury  as  fol- 
lows: "If,  under  the  evidence,  the  expec- 
tancy would  be  greater  or  less  than  that  of 
the  average  man,  or  the  earning  capacity 
would  increase  or  decrease,  the  cash  value 
of  the  life  should  be  increased  or  decreased 
accordingly."  The  specific  objection  to  this 
excerpt  from  the  charge  Is  "that  it  allows 
the  Jury  to  consider  the  possibility  of  in- 
creased earning  capacity  of  the  plaintiff's 
husband,  while  the  law  does  not  authorize 
such  recovery,  for  the  reason  that  the  same 
would  be  speculative,  too  uncertain,  and  too 
indefinite;  also  that  there  was  no  evidence 
before  the  Jury  that  would  authorize  them 
to  find  that  the  plaintiff's  husband's  earning 
capacity  would  be  Increased,  nor  was  there 
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any  eyidence  that  could  authorize  the  Jury 
to  find  that  bis  expectancy  would  probably 
be  greater  than  that  of  the  average  man." 

Wlmberly  &  Jordan,  for  plaintiff  in  error. 
Jo&  H.  Hall  and  Warren  Roberts,  for  de- 
fendant in  error. 

POWELL,  J.  (after  stating  the  facts  as 
above).  1.  As  to  the  contention  that  the  ver- 
dict is  contrary  to  the  evidence,  that  no  neg- 
ligence on  the  part  of  the  master  is  shown, 
that  the  death  of  the  deceased  came  about 
by  reason  of  an  accident,  unforeseeable  by 
ordinary  care,  it  is  necessary  to  say  only 
that  the  evidence  was  such  that  a  verdict 
either  way  could  have  been  legally  justified. 
Whether  the  wires  were  unsafely  located  in 
the  beginning,  whether  the  railroad  com- 
pany by  ordinary  care  could  have  discov- 
ered this  fact,  whether  an  inspection  reason- 
able under  all  the  circumstances  would  have 
disclosed  the  probability  of  danger,  were 
questions  involved;  and  as  to  these  things 
there  was  evidence  pro  et  con.  Possibly  the 
members  of  this  court,  if  they  had  been  up- 
on the  Jury  which  tried  the  case,  would  not 
have  come  to  the  conclusion  reached  by  the 
Jury;  yet  we  cannot  say  that  the  Inferences 
were  not   issuable. 

"Now,  who  shall  arbitrate? 
Ten  men  love  what  I  hate, 
Shun  what  I  follow,  slight  what  I  receive; 
Ten,  who  in  ears  and  eyes 
Match  me;  we  all  surmise. 
They  this  thing,  and  I,  that.'' 

Under  the  law  of  the  land,  the  Jury,  the 
'*ten  men"  and  two,  must,  as  to  these  ques- 
tions, arbitrate;    not  we. 

2.  '*The  question  of  damages  being  one 
for  the  Jury,  the  court  should  not  Interfere, 
unless  the  damages  are  either  so  small  or 
so  excessive  as  to  Justify  the  inference  of 
gross  mistake  or  undue  bias.'*  Civ.  Code 
1895,  S  3803.  This  axiom  is  not  so  peculiar- 
ly applicable  to  cases  of  this  character,  where 
the  law  fixes  the  basis  of  the  Jury's  calcula- 
tions, as  In  those  cases  where  the  limit  of 
enlightened  conscience  is  the  only  measure; 
still  the  rule  in  a  restricted  sense  exists  in 
these  cases  also.  It  is  contended  by  the 
plaintiff  in  error  that  the  verdict  is  mani- 
festly excessive;  for,  if  the  Jury  had  allow- 
ed a  recovery  at  the  rate  of  the  deceased's 
salary  as  a  fireman,  $60  per  month,  plus  the 
1 15  per  month  estimated  by  one  witness  as 
the  value  of  the  bed,  heat,  and  light  furnish- 
ed him  in  the  fire  engine  house  (plaintiff  in 
error  says  that  it  is  not  fair  to  consider  this 
$15,  since  he,  being  a  married  man  main- 
taining a  home,  got  no  financial  benefit  there- 
from), for  his  full  life  expectancy,  according 
to  the  Carlisle  Tables,  which  were  in  evi- 
dence, it  would  have  lacked  $1.4f)  of  reach- 
ing the  amount  actually  found.  It  is  further 
insisted  that  a  man's  expectancy  of  years  of 
earning  capacity  is  necessarily  less  than  his 
expectancy  of  life,  because  it  is  absolutely 
certain  that  the  average  man  (and  the  tables 


are  based  on  the  life  of  the  average  man) 
loses  from  his  work  a, certain  portion  of  the 
years  of  his  life  <m  account  of  sickness,  the 
infirmities  of  old  age,  and  similar  causes.  If 
the  Jury  were  by  the  law  bound  by  the 
mortality  and  annuity  tables,  the  criticism 
would  be  well  founded.  The  Jurors  are  per- 
mitted to  use  the  tables;  but  they  may  dis- 
regard the  tables,  and  may  employ  any  meth- 
od known  to  them  as  upright  and  intelligent 
men.  Central  R.  Go.  v.  Wiggins.  91  Ga.  208, 
18  8.  E.  187;  Florida  Central  R.  Co.  y.  Bur- 
ney,  98  Ga.  1,  26  S.  E.  730;  W.  &  A.  R.  Ck>. 
V.  Cox,  115  Ga.  715,  42  S.  E.  74  (1);  Cen- 
tral R.  Co.  V.  Crosby,  74  Ga.  748  (4),  58  AnL 
Rep.  463;  W.  &  A.  R.  Co.  Y.  Clark,  117  Ga. 
548,  44  S.  E.  1;  Bussey  v.  a  &  W.  G.  R. 
Co.  (S.  C.)  58  B^E,  1019.  The  Jury  may  eas- 
ily have  concluded  that  the  plaintiff,  owing  to 
bis  good  health  and  good  habits,  would  have 
had  more  years,  both  of  life  and  of  earning 
capacity,  than  the  average  man  whose  life  is 
the  subject-matter  of  estimate  in  the  Carlisle 
Tables.  At  any  rate,  the  verdict  is  not  so  ex- 
cessive as  to  indicate  gross  mistake,  if  mistake 
at  alL 

8.  We  have  carefully  examined  the  com- 
plaint as  to  the  excerpt  taken  from  the 
charge  of  the  court,  and  we  conclude  that  it 
is  not  erroneous,  especially  when  taken  in 
connection  with  the  context.  The  Judge  was 
explaining  to  the  Jury  the  method  in  which 
they  should  use  the  mortality  and  annuity 
tables,  in  the  event  they  saw  fit  to  use  them. 
He  said  to  them  (we  quote  the  excerpt  com- 
plained of,  together  with  the  immediate  con- 
text) :  "These  figures  I  merely  give  by  way  of 
Illustration,  and  you  will  not  confuse  them 
with  the  actual  figures  shown  by  the  evidence 
adduced  upon  the  trial.  You  will  observe 
that  these  tables  and  observations  of  the 
court  are  based  upon  the  assumption  that  the 
supposed  person  would  live  as  long  as  the 
average  man  of  that  age  would  live.  If,  un- 
der the  evidence,  the  expectancy  would  be 
greater  or  less  than  that  of  the  average  man, 
or  the  earning  capacity  would  increase  or 
decrease,  the  cash  value  of  the  life  should 
be  increased  or  decreased  accordingly.  In 
estimating  the  damages  in  this  cote  [Italics 
ours],  you  are  authorized  to  consider  feeble- 
ness of  health,  sickness,  increased  Infirmities 
with  age,  and  such  other  like  causes  that 
operate  in  human  experience  to  decrease 
the  earning  capacity  of  a  person."  We  must 
confess  that  we  are  wholly  unable  to  see  any 
injustice  or  injury  done  to  the  plaintiff  In 
error  by  this  charge.  *'It  is  simply  an  ex- 
planation of  how  and  In  what  manner  the 
tables  should  be  used,  if  the  Jury  should  con- 
sider them  at  all.  It  appears  to  us  that  the 
Judge  is  bound,  when  these  tables  are  in- 
troduced in  evidence,  to  explain  to  the  Jury 
how  they  may  be  used.  Just  as  he  should 
explain  a  table  of  logarithms  if  it  were  in- 
troduced in  a  case  involving  questions  which 
that  table  would  illustrate.  And  so  he  should 
explain  an  almanac  introduced  to  show  the 
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phases  of  the  moon  or  the  time  of  the  rising 
and  setting  of  the  sun,  etc."  Savannah,  Flor- 
ida &  Western  Ry.  Co.  ▼.  Austin,  104  Ga.  618, 
dO  S.  E.  770.  The  specific  criticism  Is  that  **it 
allows  the  Jary  to  consider  the  possibility  of 
Increased  earning  capacity  of  the  plalntlfTs 
husband,  while  the  law  does  not  authorize 
such  recovery,  for  the  reason  that  the  same 
would  be  speculative,  too  uncertain,  and  too 
Indefinite;  also  that  there  was  no  evidence 
before  the  Jury  that  would  authorize  them 
to  find  that  the  plaintiff's  husband's  earning 
capacity  would  be  Increased,  nor  was  there 
any  evidence  that  could  authorize  the  Jury 
to  find  that  his  expectancy  would  probably 
be  greater  than  that  of  the  average  man." 
We  think  that,  when  read  in  Its  entirely, 
the  charge,  instead  of  allowing  the  Jury  to 
consider  the  possibility  of  Increased  earning 
capacity,  unduly  limits  the  right;  for,  aftefr 
explaining  to  them  that  the  tables  were 
based  on  the  expectancy  of  an  average  man 
with  a  uniform  earning  capacity,  and  after 
showing  them  that  it  would  be  necessary 
to  vary  the  result  in  like  proportion  as  the 
actual  facts  might  warrant  a  departure  from 
that  average,  either  on  account  of  Increase 
or  diminution  of  either  the  expectancy  or 
the  earning  capacity*  he  draws  the  specific 
application  by  saying:  "In  estimating  the 
damages  in  this  case,  you  are  authorized 
to  consider  the  feebleness  of  health,  sickness. 
Increased  Infirmities  with  age,  and  such  other 
like  causes  that  operate  in  human  experience 
to  -decrease  the  earning  capacity  of  a  person." 
We  cannot  believe  that  any  Juror  of  suffi- 
cient capacity  to  grasp  an  explanation  of  the 
tables  at  all  would  be  led  to  think  that  the 
Judge,  by  the  language  used.  Intended  that 
he  should  consider  any  likelihood  of  the  in- 
crease In  the  deceased's  expectancy  or  earn- 
ing capacity.  It  is  in  this  view  that  we  have 
said  that  we  thought  the  charge  unduly 
limited  the  Jury  in  favor  of  the  defendant, 
and  not  against  it ;  for  we  think  that,  under 
the  evidence,  the  Jury  would  have  been  au- 
thorized, not  only  to  consider  the  chances  of 
a  decrease  of  earnings  from  the  causes  enu- 
merated by  the  Judge,  but  also  to  consider  any 
probability  of  an  Increase  of  his  expectancy 
beyond  the  average  on  account  of  his  good 
health  and  good  habits,  as  well  as  an  increase 
of  his  earning  capacity  by  reason  of  the  fact 
that  he  was  a  young  man  of  good  health, 
good  habits,  and  of  such  character  and  at- 
tainments as  to  warrant  his  employment  and 
retention  in  the  responsible  position  he  had 
held,  while  he  was  yet  in  possession  of  those 
years  in  which,  common  experience  tells  us, 
men  climb  the  hill  of  life's  way  before  they 
b^n  to  go  down.  *'A11  men  know  that  in 
the  ordinary  course  of  nature  a  man  is  bom, 
grows  to  maturity,  has  his  meridian,  grows 
old,  with  waning  powers,  and  dies."  South- 
em  Ry.  Co.  V.  Scott,  128  Ga.  247,  67  S.  B. 
604. 
In  Georgia  Cotton  Oil  Co.  v.  Jackson,  112 


Ga.  620,  87  S.  EL  873,  as  well  as  in  the  Scott 
Case,  supra.  It  is  held  that  *'a  charge  in- 
structing the  Jury  to  take  into  consideration 
and  give  the  proper  effect  to  any  evidence 
before  them,  if  there  be  such,  tending  to 
show  that  there  was  a  reasonable  prospect 
of  increased  earnings  on  the  part  of  the 
plaintiff  in  case  he  had  not  been  injured, 
should  not  be  given,  where  there  is  no  evi- 
dence to  warrant  it"  These  two  cases  are 
cited  by  counsel  for  plahitiff  in  error  to  sus- 
tain their  attadc  upon  the  charge.  If  the 
proper  distinction  existing  between  "earn- 
ings" and  "earning  capacity,"  and  between 
"prospects  of  Increased  earnings"  and  ''proba- 
bilities of  an  increase  of  earning  capacity,"  be 
kept  in  mind,  it  will  be  seen  that  the  charge 
in  question  does  not  violate  the  inhibition  of 
the  authorities  cited,  even  if  it  is  conceded 
that  the  charge  is  fairly  capable  of  beii^ 
construed  as  submitting  to  the  Jury  the 
right  to  consider  any  increase  of  earning 
capacity  shown  by  the  evidence.  The  dam- 
ages are  given  on  account  of  destruction  of 
earning  capacity.  Evidence  of  actual  earn- 
ings is  received  for  the  purpose  of  illustrat- 
ing what  the  earning  capacity  is  or  probably 
will  be.  Richmond  &  Danville  R.  Co.  v. 
Allison,  86  Ga.  149,  12  S.  B.  352,  11  U  R.  A. 
43.  It  is  error  to  admit  prospects  of  ad- 
vancement to  a  position  of  which  the  person 
in  question  has  no  definite  assurance;  but, 
to  quote  from  the  language  of  Mr.  Justice 
Brewer  in  Richmond  &  Danville  R.  Co.  v. 
Elliott,  149  U.  S.  266,  13  Sup.  Ct  837,  37  U 
Ed.  728,  cited  approvingly  in  the  Scott  Case, 
supra,  "of  course,  there  are  possibilities  and 
probabilities  before  every  person,  particular- 
ly a  young  man,  and  a  Jury,  in  estimating 
the  damage  sustained,  will  doubtless  always 
give  weight  to  these  general  probabilities,  as 
well  as  those  springing  from  any  peculiar 
capacities  or  faculties."  Possibly  we  can 
make  the  exact  distinction  we  are  seeking  to 
draw  clearer  by  having  recourse  to  the  ex- 
ample proposed  by  Chief  Justice  Simmons 
in  the  Allison  Case,  supra.  After  saying  (86 
Ga.  162,  12  S.  B.  366,  11  L.  R.  A.  43):  •'WhUe 
it  is  proper  in  cases  of  this  kind  to  prove  the 
age,  habits,  health,  occupation,  expectation  of 
life,  ability  to  labor,  and  probable  increase 
or  diminution  of  that  ability  with  lapse  of 
time,  the  rate  of  wages,  etc.,  and  then  leave 
it  to  the  Jury  to  assess  the  damages,  we 
think  it  improper  to  allow  proof  of  a  par- 
ticular possibility,  or  even  probability,  of  an 
increase  of  wages  by  appointment  to  a  high- 
er public  ofllce,  especially  where,  as  in  this 
case,  the  appointment  is  somewhat  controlled 
by  political  reasons" — In  support  of  the  prop- 
osition he  cites  the  following  example:  ''The 
deputy  clerk  of  this  court  is  very  efficient 
and  faithful,  and,  if  there  should  be  a  va- 
cancy in  the  office  of  clerk  of  the  court,  it  Is 
not  only  possible,  but  very  probable,  that  he 
would  be  appointed  to  fill  the  vacancy,  there- 
by obtaining  a  much  larger  salary  than  he 
now  receives;  but  if  he  should  bt  Injured,  as 
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Allison  was,  and  were  to  sue  the  railroad 
company  for  damages,  we  do  not  think  it 
would  be  competent  for  him  to  prove  the  pos- 
sibility or  probability  of  his  appointment  to 
fill  a  vacancy  in  the  office  of  clerk,  especial- 
ly as  the  personnel  of  the  coart,  upon  which 
such  appointment  must  depend,  might  change 
in  the  meantime.  To  allow  the  Jury  to  as- 
sess damages  in  behalf  of  the  plaintiff  on  the 
basis  of  a  large  income  arising  from  a  pub- 
lic office  which  he  has  never  received,  and 
which  is  merely  in  expectancy  and  might 
never  be  received,  or,  if  received  at  all, 
might  come  to  him  at  some  remote  and  un- 
certain i)eriod,  would  be  wrong  and  unjust 
to  the  defendant" 

This  opinion  was  written  and  this  example 
give  over  17  years  ago.  Time,  as  to  the 
very  example  given,  has  Justified  the  sound- 
ness of  the  proposition  stated.  The  then  ef- 
ficient and  faithful  deputy  clerk  of  the 
Supreme  Ck>urt  has  not  yet  become  the  clerk 
of  that  court,  because  the  kindness  of  Provi- 
dence has  preserved  the  loved  and  faithful 
clerk,  so  that  a  vacancy  has  never  arisen; 
and  it  Is  the  hope  of  the  bench  and  bar 
of  the  state  alike  that  the  present  hardiness 
of  health  of  that  most  esteemed  official  will 
ward  oft  for  a  long  time  the  day  when  the 
vacancy  must  occur.  So  that,  if  the  deputy 
referred  to  had  been  Injured,  and  to  en- 
hance recovery  of  damages  had  sought  to 
prove  this  contingent  expectancy,  and  the 
court  had  allowed  it,  it  would  have  (as  time 
has  demonstrated)  given  him  the  benefit  of  a 
prospect  of  earnings  which  has  not  become 
a  reality.  On  the  other  hand,  in  such  a  suit, 
it  would  have  been  perfectly  proper  for  him 
to  have  proved,  and  for  the  Jury  to  have  con- 
sidered (and  therefore  have  inferred  a  prob- 
ability of  an  increase  of  earning  capacity), 
the  fact  that  he  was  a  young  man  of  good 
habits,  good  health,  and  good  name,  and 
that  he  was  then  capable  of  filling  efficiently 
and  faithfully  a  responsible  position.  And 
time  has  Justified  the  wisdom  of  the  rule 
as  applied  to  the  example  given;  for,  al- 
though the  deputy  referred  to  has  never  be- 
come the  clerk  of  the  Supreme  Ck>urt,  still 
those  very  qualities  of  efficiency  and  fidelity, 
the  good  name  and  capacity  for  the  filling  of 
responsible  office,  led  the  Judges  of  this  court, 
upon  its  organization,  to  choose  him  as  its 
clerk  at  the  same  salary  he  would  receive  if 
he  were  clerk  of  the  Supreme  Court. 

Mr.  Justice  Lumpkin,  in  the  Scott  Case, 
supra,  points  out  certain  instances  In  which 
prospects  of  earnings,  being  definite  and  not 
wholly  contingent,  may  be  shown  to  the 
Jury  and  considered  by  them  along  with  such 
general  probabilities  of  an  increase  of  earn- 
ing capacity  as  the  proof  of  the  person's  age, 
character,  health,  habits,  etc.,  may  indicate. 
In  such  cases  the  court  may  charge  the  Jury 
on  both  prospects  of  increased  earnings  and 
probabilities  of  increased  earning  capacity. 
In  cases,  such  as  the  one  at  bar,  where  there 
la  no  evidence  of  a  definite,  reasonably  cer- 


tain prospect  of  Increase  of  earnings,  but 
there  is  evidence  as  to  the  age,  health,  habits, 
etc.,  of  the  person,  from  which  the  Jury  may 
reasonably  infer  an  increase  of  earning  ca- 
pacity, the  Judge  should  not  submit  to  the 
Jury  any  instruction  by  which  they  would  be 
authorized  to  consider  prospects  of  earnings, 
but  may  properly  charge  them  upon  their 
right  to  consider  the  probabilities  of  an  in- 
crease of  earning  capacity. 

This  disposes  of  all  tne  assignments  of 
error. 

Judgment  affirmed* 


(2  Oa.  App.  7tf) 
MAYOR,  BTC.,  OP  CITY  OP  DUBLIN  ▼• 
DUDLEY.     (No.  408.) 

(Court  of  Appeals  of  Georgia.    Nov.  11,  1907.) 

1.  New  TRiAii—GaouNDS. 

A  judgment  overruling  a  demurrer  cannot 
properly  be  made  a  ground  of  a  motion  for  a 
new  trial. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  87,  New  Trial,  §  27.] 

2.  T&IAIr— iNSTBUOnOKS— RXQUEST. 

The  failure  of  the  court  to  charge  a  propo- 
sition of  law  which  is  not  applicable  to  any  de- 
fense set  up  in  defendant's  plea  is  not,  in  the 
absence  of  a  written  request  to  so  charge,  re- 
versible error,  although  there  may  be  some  slight 
evidence  tending  to  support  such  theory  of  the 
case. 

(Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  U  627-641,  64&] 

3.  Writ  or  Ebsos— Review. 

The  evidence  warranted  the  verdict, 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Dublin;  J.  E. 
Burch,  Judge. 

Action  by  0.  D.  Dudley  against  the  mayor 
and  city  council  of  Dublin.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 


W.  O.  Davis,  for  plaintiff  in  error. 
Chappell,  for  defendant  in  error. 


Ira  a 


RUSSELL,  J.  One  of  the  grounds  of  the 
motion  for  new  trial  is  that  the  court  erred 
In  overruling  a  demurrer.  It  has  been  uni- 
formly held  for  many  years  that  this  is  not 
a  proper  ground  of  a  motion  for  new  trial, 
and,  in  the  language  of  Chief  Justice  Lump- 
kin, as  used  in  the  case  of  Sutton  v.  McLeod, 
29  Ga.  594,  we  now  say:  "This  principle  is 
hoary  with  age.  We  bow  to  it  reverently." 
Nor  is  it  a  good  ground  for  a  new  trial  that 
the  Judge  failed  to  charge  a  proposition  of 
law,  even  though  there  was  some  slight  evi- 
dence to  support  a  charge  thereon  where 
such  charge  would  have  given  the  defendant 
the  benefit  of  a  theory  not  hinted  at  in  his 
answer,  and  where  no  vnitten  request  was 
presented  to  the  trial  Judge.  There  being 
sufficient  evidence  to  warrant  the  verdict, 
which  is  also  approved  by  the  trial  Judge,  it 
should  stand. 

Judgment  affirmed* 


Gi.) 


MAIN  y.  SIMMONS. 


(2  Ga.  App.  763) 

VANZANT  et  al.  v.  BANK  OF  ABBEVILLE. 

(No.  462.) 
(Gonrt  of  Appeals  of  Georgia.    Nov.  11,  1907.) 
Bills  and  Notes— Defenses— Fbaud^-Plead- 

ING. 

A.  and '  B.  borrowed  money  from  a  bank 
to  pay  their  insurance  premiums,  and  executed 
their  notes  therefor.  When  sued  by  the  bank 
on  the  notes,  they  set  up  the  defense  that  the 
notes  were  procured  by  fraud,  in  that  the 
cashier  of  the  bank  had  induced  them  to  take 
out  the  policies  of  insurance  and  borrow  the 
money  from  the  bank  to  pay  the  premiums,  by 
bis  promise  that  the  bank  would  protect  them 
in  the  first  payment  of  the  premiums  whenever 
they  became  due ;  that,  relying  upon  such  prom- 
ise, they  took  out  the  policies  and  executed 
the  notes  sued  on,  and  delivered  them  to  the 
bank  for  the  money  to  pay  the  premiums  of 
their  policies  of  insurance.  They  further  plead- 
ed that  the  transaction  was  a  fraudulent  scheme 
to  induce  them  to  take  out  said  policies  and  to 
execute  their  notes  to  the  bank.  This  plea  was 
demurred  to,  because  the  facts  alleged  were 
insufficient  to  show  fraud,  and  because  it  was 
an  attempt  to  vary  the  terms  of  a  written  con- 
tract by  parol,  and  as  constituting  no  defense. 
Held,  that  the  demurrer  was  properly  sustain- 
ed, the  plea  stricken,  and  judgment  thereupon 
entered  for  the  plaintiff.  Civ.  Code  1895,  §  3675, 
subsec.  7,  and  section  5201. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  §  1521.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Abbeville;  D.  B. 
Nicholson,  Judge. 

Action  by  the  Bank  of  Abbeville  against  R. 
E.  Vanzant  and  others.  Judgment  for  plain- 
tiff,  and  defendants  bring  error.    Affirmed. 

E.  H.  Williams,  for  plaintiffs  In  error.  N. 
M.  Patton  and  M.  B.  Cannon,  for  defendant 
In  error. 

HILL,  C.  J.    Judgment  afRrmed. 


(2  Ga.  App.  829) 

LETT   v.    STATE.     (No.   611.) 
(Court  of  Appeals  of  Georgia.     Nov.  11,  1907.) 

Criminal  Law— Circumstantial  Evidence— 

Instructions. 

The  guilt  of  the  defendant  being  dependent 
entirely  upon  circumstantial  evidence,  the  fail- 
ure of  the  trial  judge  to  charge  the  jury  upon 
that  Bubjectp  and  to  instruct  them  that  "to  war- 
rant a  conviction  on  circumstantial  evidence,  the 
proven  facts  must  not  only  be  consistent  with 
the  hypothesis  of  guilt,  but  must  exclude  every 
other  reasonable  hypothesis  save  that  of  the 
guilt  of  the  accused,"  requires  a  new  trial. 
Riley  v.  State,  1  Ga.  App.  651,  57  S.  B.  1031. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,   Criminal  Law,  $  1883.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Morgan  Coun- 
ty; H.  G.  Lewis,  Judge. 

Mose  Lett  was  convicted  of  crime,  and 
brings  error.    Reversed. 

M.  C.  Few,  for  plaintiff  in  error.  Jos.  E. 
Pottle,  Spl.  Gen.,  and  B.  W.  Butler,  Co.  Sol., 
for  the  State. 

RUSSELL,  J,     Judgment  reversed. 


(2  Oa.  App.  770) 
ALBANY  &  N.  BY.  v.  RAWLS.  (No.  470.) 
(Court  of  Appeals  of  Georgia,  Nov.  11,  1907.) 
Writ  of  Error— Review. 

No  error  of  law  is  assigned.  The  verdict  is 
supported  by  some  evidence.  This  court  cannot 
interfere. 

TEd.  Note.— For  cases  in  point,  see  Ont.  Dig. 
vol.  3,  Appeal  and  Error,  If  8028-^34.] 

(Syllabus  by  the  Ck>urt.) 

Error  from  City  Court  of  Albany;  D.  F'. 
Crosland,  Judge. 

Action  by  Mollie  Rawls  against  the  Albany 
&  Northern  Railway.  Judgment  for  plain- 
tiff.   Defendant  brings  error.    Affirmed. 

Lane,  Maynard  &  Hooper  and  Pope  &  Ben- 
net,  for  plalntiir  In  error.  Mann  &  Milner, 
for  defendant  In  error. 

HILL,  C.  J.    Judgment  affirmed. 


(2  Ga.  App.  770) 
SELMAN  v.  MALCOM.     (No.  471.) 
(Court  of  AppeaUi  of  (Georgia.    Nov.  11,  1907.) 
Evidence  —  Negative  and  Positive  Testi- 

'     HONY. 

This  case  is  controlled  on  the  only  error  of 
law  assigned  by   Wood   v.   State,    1   Ga.  App. 
684,  58  S.  E.  271  JS),  and  Phillips  v.  State,  1 
Ga.  App.  687,  57  S.  B.  1079. 
(Syllabus  by  the  Ourt.) 

Error  from  City  Court  of  Monroe,  John 
W.  Arnold,  Sr.,  Judge. 

Action  between  G.  0.  Selman  and  J.  .H. 
Malcolm.  EYom  the  Judgment,  Selman 
brings  error.    Reversed. 

W.  O.  Dean,  for  plaintiff  In  error.  Napier 
&  Cox,  for  defendant  in  error. 

HILL,  C.  J.    Judgment  reversed* 


(2  Ga.  App.  821) 
MAIN   V.    SIMMONS.     (No.   574.) 
(Court  of  Appeals  of  Georgia.    Nov.  11,  1907.) 

1.  Writ  of  Ebbob— Review— Habhless  EJb- 

BOB. 

While  it  is  the  duty  of  the  court  to  construe 
a  written  contract,  still  a  new  trial  will  not 
be  granted  for  failure  to  discharge  this  duty, 
where  the  contract  is  submitted  to  the  jury  and 
properly  construed  by  them.  Especially  is  this 
true  in  a  case  where,  if  the  contract  had  been 
properly  construed  by  the  court,  the  construc- 
tion would  have  been  adverse  to  the  plaintiff  in 
error,  and  the  result  would  have  been  the  same 
as  that  reached  by  the  jury  in  their  verdict. 

tEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  §  4033.] 

2.  Sales— Contbacts—Entibe  ob  Sevebable, 

The  writing  in  this  case  evidenced  an  entire 
and  not  a  severable  contract,  and  the  purchaser 
was  not  compelled  to  accept  any  of  the  lot 
of  jewelry,  unless  the  entire  lot  was  of  the 
character  and  quality  purchased  by  him. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Diir. 
vol.  43,  Sales,  §§  171,  172^]  * 

3.  Same— Action  fob  Pbice. 

The  evidence  fully  sustaining  the  conten- 
tion of  the  defendant  that  the  greater  portion 
of  the  lot  of  jewelry,  which  was  the  subject- 
matter  of  the  contract,  was  worthless,  the  entire 
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oontract  was  avoided,  the  verdict  Id  behalf  of 
the  defendant  waa  authorized,  and  there  was 
no  error  in  refusing  a  new  trial. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Eastman;  W.  M. 
Clements,  Judge. 

Action  by  William  F.  Main  against  D.  W. 
Simmons.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

W.  M.  Morrison,  for  plaintiff  in  error.  D. 
M.  Roberts  &  Son,  for  defendant  in  error. 

RUSSELL,  J.  The  plaintiff  in  error,  doing 
business  as  the  American  Jobbing  Associa- 
tion, brought  an  action  on  a  written  con- 
tract  for  the  purchase  price  of  a  lot  of  jewel- 
ry therein  described  and  ordered  by  the 
defendant  The  purchase  price  of  the  lot 
of  Jewelry  was  $215.50.  The  petition  set 
out  the  contract,  that  the  jewelry  had  been 
delivered  to  the  defendant,  and  that  the  de- 
fendant had  not  availed  himself  of  any  of 
the  three  privileges  set  forth  In  the  order 
or  contract  of  purchase.  The  order  was  as 
follows: 

"American  Jobbing  Association  (Not  Incor- 
porated), Chicago,  Illinois. 

"Order. 

"Grentlemen:  Please  ship  me  the  assort- 
ment of  goods  described  on  the  back  of  this 
order,  in  accordance  with  the  terms  hereon. 

"Privilege  No.  1.  Any  article  in  this  as- 
sortment which  the  purchaser  has  sold  to 
his  customer  and  which  does  not  give  rea- 
sonable satisfaction,  considering  price  paid 
for  it,  may  be  returned,  and  we  will  refund 
the  price  originally  paid,  and  will  repair  or 
replace  the  article  so  failing  to  wear  as  it 
should,  provided  the  article  be  so  returned 
to  us  by  registered  mail  and  the  naYne  and 
address  of  the  dissatisfied  customer  Is  given. 

"Privilege  No.  2.  Any  piece  of  jewelry 
purchased  from  us,  not  finding  ready  sale 
after  being  properly  displayed  for  60  days, 
may  be  exchanged  dollar  for  dollar  at  the 
purchase  price  for  any  other  jewelry  in  our 
stock  within  one  year  from  date  of  pur- 
chase. Should  any  of  the  goods  ip  this 
order  prove ,  unsatisfactory  in  style,  price, 
quality,  finish,  assortment,  or  selling  quality, 
they  can  be  returned  for  exchange  as  above 
provided,  but  cannot  be  returned  for  credit 
Repairs  on  jewelry  free  for  one  year. 

''Privilege  No.  3.  Unsold  goods  can  be  re- 
turned for  cash  on  the  following  terms: 
Should  purchaser  have  sold  less  than  three- 
fourths  of  the  jewelry  contained  in  this  order 
at  the  end  of  one  year  from  date  of  ship- 
ment, we  agree  to  purchase  from  him  for 
cash  at  the  purchase  price  all  unsold  goods 
which  he  originally  bought  of  us  and  which 
remain  unsold  at  the  end  of  this  year.  This 
agreement  is  made  with  the  understanding 
and  as  a  condition  that  the  purchaser  send 
us  every  three  months  between  the  1st  and 
10th  of  the  month  an  itemized  list  of  all 


goods  on  hand  and  that  he  keep  the  goods 
displayed  for  one  year.  These  conditions 
may  be  omitted  by  customers  who  are  sat- ' 
Isfled  with  theit  sales,  and  by  so  doing  they 
will  void  no  portion  of  this  contract  except 
this  paragraph. 

"We  assist  you.  Attraction  creates  atten- 
tion, attention  fosters  curiosity,  and  curiosi- 
ty makes  demand.  Therefore,  f<^  the  pur- 
pose of  assisting  the  purchaser  and  creating 
demand  of  all  kinds  of  his  goods,  we  fur- 
nish, with  each  full  order  only,  60  half  pairs 
gent's  cuff  buttons  without  cbitrge,  and  agree 
to  mail  50  duplicates  to  50  heads  of  families, 
the  names  and  addresses  of  whom  are  to  be 
furnished  by  the  purchaser  of  this  assort- 
ment by  mail,  within  10  days  from  date 
hereof,  or  vendors  may,  if  they  choose  and 
find  it  convenient,  if  purchaser  neglects  to 
furnish  list  as  agreed,  obtain  the  list  other- 
wise. An  appropriate  letter  and  a  certificate 
good  for  the  duplicate  button  will  also  be 
mailed,  and  when  the  holder  thereof  had 
purchased  any  goods  from  the  merchant 
equal  to  $5  in  value  the  certificate  be- 
comes good,  and  he  will  be  given  a  duplicate 
button. 

"Terms  of  settlement  Long  time.  If  closed 
by  acceptance.  The  amount  of  this  order  la 
payable  in  six  equal  Installments,  due  2,  4, 
6,  8,  and  12  months  from  date  of  invoice, 
provided  purchaser  sends  us  within  15  days 
from  date  of  shipment  from  our  most  con- 
venient place  of  business  his  six  acceptances 
for  amounts  and  time  of  above  payments, 
payable  to  our  order  at  Chicago,  III. 

"Liberal  cash  ^discount  If  acceptances  are 
not  sent  us  as  above,  terms  are  cash.  Five 
per  cent  discount  If  paid  in  full  within  15 
days  from  the  date  of  shipment 

"Special  Notice. 

"No  privileges  herein  granted  will  be  al- 
lowed unless  terms  of  sale  are  complied  with 
and  acceptance.  If  any,  paid  when  due.  De- 
livery to  transportation  company  at  our  most 
convenient  place  of  business  is  hereby  om- 
sidered  delivery  to  the  purchaser.  In  con- 
sideration of  the  special  terms  and  condi- 
tions of  this  order,  purdiaser  agrees  not  to 
countermand  either  before  or  after  it  is  ac- 
cepted by  us.  The  representative  of  the 
American  Jobbing  Association  is  a  soliciting 
agent  only,  and  has  no  authority  to  make 
agreements  of  any  kind  for  that  company. 
If  any  changes  in  the  order  are  desired,  they 
must  appear  in  writing  hereon.  I  acknowl- 
edge that  all  the  terms  and  conditions  under 
which  I  desire  to  purchase  the  goods  listed 
on  this  order  appeared  hereon.  This  order 
is  given  subject  to  the  acceptance  of  the 
American  Jobbing  Association. 

"Signature  of  purchaser:    D.  W.  Simmons. 

"Post  office:    Eastman,  Ga. 

"Nearest  express  office:    Eastman,  Ga. 

"Date/195.  ,    Salesman. 

"To  insure  long  and  pleasant  business 
relations,  misunderstandings  must  be  guard- 
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ed  against    Purchasers  will  therefore  please 
carefully  read  this  order. 

''Citizens'  Banking  Ck>mpany. 
"Original. 

"Order  Itemized. 
**Carefully  read  of  these  terms  and  condi- 
tions contained  in  this  order. 

"Salesmen  are  not  authorized  to  receive 
money  or  goods  from  customers." 

Following  this  order  is  the  statement  of 
the  articles  comprised  in  the  assortment  of 
Jewelry  and  the  price  of  each;  the  entire 
assortment  aggregating  $215.58. 

The  defendant  denied  all  of  the  allegations 
of  the  plaintiflTs  petition,  except  as  to  the 
Jurisdiction  of  the  court  and  that  he  gave  the 
order  ahove  quoted,  and  for  further  aASwer 
admitted  that  he  purchased  the  lot  of  goods 
described  in  the  order,  but  averred  that  the 
plaintiff  did  not  ship  the  goods  he  purchased 
as  described  in  the  order,  but  fraudulently 
substituted,  in  place  of  the  goods  ordered  and 
described  in  the  contract,  a  lot  of  cheap 
Jewelry,  of  no  value  whatever  and  utterly 
unsalable.  He  further  pleaded  that,  as  soon 
as  the  goods  reached  him  and  he  had  an 
opportunity  to  examine  them,  be  tendered 
back  the  Jewelry  to  the  plaintifTs  attorney ; 
that  be  still  had  on  band  all  the  lot  he  bad 
received;  and  defendant  made  a  continuing 
tender.  He  admitted  that  he  refused  to  sign 
the  acceptances  referred  to  in  the  petition 
and  in  his  order,  because  he  never  received 
the  articles  described  in  the  order,  but,  on 
the  contrary,  the  articles  sent*  were  spurious 
and  wo'rthless,  and  were  not  the  goods  he 
had  purchased  from  the  plaintiff,  described  in 
said  order. 

The  testimony  of  the  defendant  in  support 
of  his  plea  was  uncontradicted.  {le  testified 
that  the  plaintiff  never  shipped  him  the 
goods  he  ordered;  that  the  goods  shipped 
were  brass,  and  worth  nothing  at  all;  that 
the  goods  he  ordered,  as  described  in  the  con- 
tract, would  have  been  salable.  He  further 
testified  that,  as  soon  as  he  saw  the  goods 
he  received,  he  notified  plaintiff  that  the 
goods  were  subject  to  his  order,  and  he  had 
not  sold  or  exposed  for  sale  any  of  the 
articles  included  in  the  order.  The  defend- 
ant further  testified,  on  cross-examination, 
that  he  had  no  complaint  to  make  of  the 
articles  included  in  the  lot  of  Jewelry  which 
were  not  claimed  to  be  gold;  that  his  only 
complaint  related  to  the  goods  described  in 
the  order  as  gold  filled,  or  rolled-gold  filled. 
He  admitted  that  some  of  the  articles  ship- 
ped were  as  ordered,  but  testified  that  two- 
thirds  of  the  goods  ordered  were  to  be  gold 
filled,' and  that  he  refused  the  Jewelry  be- 
cause this  portion  of  the  lot  of  Jewelry  was 
not  as  ordered. 

The  Jury  rendered  a  verdict  in  favor  of 
the  defendant  Plaintiff  moved  for  a  new 
trial  upon  the  grounds,  that  the  verdict  is 
contrary  to  law  and  evidence,  that  the  court 


erred  in  submitting  to  the  Jury  the  question 
whether  the  contract  upon  which  the  plain- 
tiff's action  Is  based  is  an  entire  or  a  sever- 
able contract,  that  the  court  erred  in  not  con- 
struing said  contract  to  be  a  severable  one 
and  not  charging  the  Jury  that  the  plaintiff 
was  at  least  entitled  to  recover  the  purchase 
price  and  value  of  the  lot  of  goods  embraced 
and  described  in  said  contract  which  are 
not  described  as  being  gold  filled  or  rolled- 
gold  filled. 

1.  The  court  erred  in  submitting  the  con- 
struction of  the  contract  to  the  Jury.  •'The 
construction  of  a  contract  is  a  question  for 
the  court"  Olv.  Code  1895,  §  3672.  This  is 
the  general  rule,  and  it  is  only  In  the  case 
of  ambiguity  that  parol  evidence  is  admissi- 
ble, or  that  the  meaning  of  the  contract  can 
be  submitted  to  the  Jury.  But  while  it  is 
the  duty  of  the  court  to  construe  a  written 
contract  still  failure  to  discharge  this  duty 
is  immaterial,  if  the  Jury  by  their  verdict 
properly  construe  such  contract  As  we  have 
already  held  in  Moss  Manufacturing  Co.  v. 
Carolina  Portland  Commit  Co.,  1  Ga.  App. 
232,  57  a  £.  914,  this  is  especially  true  where 
it  appears  that  the  proper  construction  of 
such  contract  would  be  adverse  to  the  con- 
tention of  the  complaining  party;  and  the 
same  doctrine  was  laid  down  in  Tilton  v. 
Butts,  78  Ga.  30,  where  the  court  held  that 
**it  is  the  duty  of  the  court  to  construe  a  writ- 
ten contract  but  if  he  had  properly  con- 
strued the  contract  in  this  case,  it  would 
not  have  beneAted  the  plaintiff  in  error,  and 
the  result  must  have  been  the  same  as  that 
refiched."  The  first  assignment  of  error, 
therefore,  must  be  considered  solely  with  a 
view  to  the  question  whether  the  Jury  prop- 
erly construed  the  contract  and,  having  so 
construed  it  whether  their  verdict  was  the 
proper  conclusion  in  the  case. 

2.  The.  real  point  in  the  case,  then,  is 
whether  the  contract  is  entire  or  severable; 
and  the  counsel  for  both  parties  concede  this 
to  be  the  controlling  issue. .  We  hold  that 
the  order  for  the  lot  of  Jewelry,  which  we 
have  quoted  above,  when  signed  by  the  pur- 
chaser and  accepted  by  the  vendor,  evidences 
an  entire  contract  of  purchase  of  the  lot  of 
Jewelry  identified  and  described  in  the  bill 
of  particulars,  but  summarized  in  the  gross 
sum  for  which  suit  was  brought  and  based 
upon  the  written  order.  The  privileges  men- 
tioned were  to  be  enjoyed  only  subsequently 
to  the  completion  of  the  real  contract  of  pur- 
chase and  delivery  of  the  goods  and  after 
the  payment  of  the  purchase  price.  That 
did  not  in  any  way  rekmt  the  evident  inten- 
tion of  both  parties  to  create  an  entire  con- 
tract This  being  true,  the  purchaser,  when 
he  discovered  that  there  had  been  palmed 
off  on  him  spurious  articles  more  than  for 
two-thirds  of  the  amount  of  the  entire  pur- 
chase, which  bore  no  comparison  In  value  to 
the  articles  he  had  ordered,  was  at  perfect 
liberty  to  consider  tbe  contract  as  avoided 
by  the  seller,  and  to  reject  as  he  did,  the  en- 
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ttre  lot.  •'Where  the  contract  is  entire,  per- 
formance by  the  party  undertaking  the  con* 
^act  is  a  condition  precedent  to  a  recovery 
against  the  other  party  upon  the  contract" 
flill  T.  Balkcom,  79  Ga.  444,  5  a  S.  200. 
See  Cutter  y.  Powell,  2  Smith's  lieading 
Cases,  part  1,  p.  1. 

3.  Though  the  court  should  have  constru- 
ed the  writing  to  be  an  entire  contract,  the 
verdict  of  the  Jury  properly  construed  it. 
The  evidence  for  the  defendant  fully  au- 
thorized him  to  reject  the  entire  lot  of  Jewel- 
ry, and  fully  warranted  th^  finding  of  the 
Jury  in  his  favor. 

Judgment  affirmed. 


(2  Qa.  App.  8M) 

FORD  V.  STATE.    (No.  725.) 
(Court  of  Appeals  of  Georgia.    Nov.  11,  1907.) 

1.  Chimin AL  Law— Peactiob  —  Examination 

BT    JUDOB. 

The  practice  of  examining  witnesses  by 
trial  judges  is  disapproved.  Such  practice  fre- 
quently delays  and  defeats  Justice,  and  impairs 
or  destroys  the  right  of  a  fair  and  impartial 
trial  by  jury, 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  $  1525.] 

2.  Same— Duties  of  Judge. 

The  practice  in  harmony  with  our  Judicial 
system  requires  trial  judges  to  confine  them- 
selves to  an  enunciation  of  the  law,  leaving  to 
counsel  the  duty  of  elucidating  the  facts,  and 
to  juries  the  right  of  finding  the  truth  in  the 
evidence. 
8.  Same. 

While  the  mere  multiplicity  of  questions 
propounded  to  witnesses  by  the  judge  does  not 
of  itself  constitute  error,  such  usurpation  .of 
the  prerogative  of  counsel  approaches  danger- 
ously near  to  the  border  line  of  prohibited  judi- 
cial interference  with  the  exclusive  right  of  the 
jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  $  1525.] 

4.  Same. 

The  rigid  and  extended  examination  of  the 
witnesses  for  the  defendant  on  the  vital  points 
of  the  defense  by  the  trial  judge  had  a  tendency 
to  discredit  the*  testimony,  and,  following  the 
decisions  of  this  court  in  Sharpton  v.  State,  1 
Ga.  App.  542,  57  S.  E.  929,  Rouse  v.  State, 
2  Ga.  App.  — ,  58  S.  R  416,  and  Taylor  v. 
State.  2  Ga.  App.  — ,  59  S.  E.  12,  a  new  trial 
must  be  granted. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  14,  Cruninal  Law,  $  1525.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Worth  County ; 
W,  N.  Spence,  Judge. 

George  Ford  was  convicted  of  murder,  and 
brings  error.    Reversed. 

Jesse  W.  Walters,  for  plaintiff  in  error. 
W.  E.  Wooten,  Sol.  Gen.,  and  J.  H.  Tipton, 
for  the  State. 

HILL,  C.  J.  Plaintiff  In  error  and  the 
deceased,  two  negro  boys,  aged,  respectively, 
15  and  19  years,  were  participants  in  a  dance 
at  night.  A  difilculty  took  place  between 
them,  and  the  plaintiff  in  error  shot  the  de- 
ceased three  times  with  a  pistol,  killing  him 


almost  Instantly.  The  evidence  .mas  con- 
flicting as  to  every  material  fact  The  tes- 
timony for  the  state  made  a  case  of  unpro- 
voked murder  following  a  previous  difficulty 
the  night  before  in  which  the  defendant  was 
the  aggressor,  and  after  which  he  made  re- 
peated threats  to  kill  the  deceased.  It  ap- 
peared therefrom  that  on  the  night  of  the 
homicide  the  defendant  without  any  provoca- 
tion assaulted  and  cursed  the  deceased, 
who  was  unarmed,  and  immediately  drew  his 
pistol  and  shot  him.  The  testimony  for  the 
defense  entirely  contradicted  these  facts. 
According  to  it  the  deceased  was  the  ag- 
gressor at  the  previous  difficulty,  made 
threats  thereafter  to  kill  the  defendant,  and 
at  the  time  of  the  killing,  without  any  prov- 
ocation, cursed  and  assaulted  the  defendant, 
drew  his  pistol,  and  was  advancing  on  the 
defendant,  endeavoring  to  shoot  him,  when 
the  defendant,  who  was  trying  to  avoid  the 
encounter,  shot  and  killed  him  in  self-de- 
fense. There  was  also  evidence  of  a  mutual 
combat,  deliberately  planned  and  sought,  and, 
after  preparation  with  deadly  weapons,  en- 
gaged in  with  premeditated  deadly  purpose. 
There  was  also  some  evidence  presenting  the 
old  doctrine  of  manslaughter,-  where  two  draw 
their  weapons  upon  a  sudden  quarrel,  a  com- 
bat ensues,  no  undue  advantage  being  sought 
or  taken  on  either  side,  and  one  kills  the 
other.  The  jury  settled  the  conflict  In  the 
facts,  and  declared  that  the  truth  made  the 
defendant  guilty  of  voluntary  manslaughter. 
There  was  ample  evidence  to  support  such 
flnding.  We  cannot,  therefore,  disturb  the 
verdict,  unless  some  material  and  harmful 
error  of  law  was  committed. 

1.  The  charge  of  the  court  very  clearly 
and  very  fully  submitted  to  the  jury  every 
grade  of  homicide,  as  well  as  the  law  of 
self-defens#,  as  laid  down  in  the  Code  of  this 
state,  and  we  think  the  several  exceptions  to 
certain  portions  thereof,  whether  considered 
alone  or  in  connection  with  the  entire  charge, 
are  without  substantial  merit  The  court 
not  only  accurately  and  clearly  presented  the 
law  of  the  case,  but  submitted  fully  and  im- 
partially the  issues  in  controversy. 

2.  It  is  insisted  that  the  court  committed 
error,  and  "exceeded  Its  power  and  discre- 
tion as  the  trial  Judge,  in  taking  charge  of 
the  witnesses  both  of  the  state  and  the  de- 
fendant, conducting  a  great  part  of  the  er- 
amniation  of  the  witnesses,  asking  many 
leading  questions,  many  of  which  were  of 
a  discrediting  character,  and  had  a  tendency 
to  discredit  defendant's  witnesses  in  the 
opinion  of  the  jury,  and  thereby  injured  and 
damaged  him,  all  of  which  Is  shown  by  the 
questions  and  answers  of  the  witnesses.  De- 
fendant insists  that  it  is  the  province  of  the 
court  to  ask  questions  where  the  matter  is 
misunderstood,  and  better,  perhaps,  to  sug- 
gest to  counsel  and  have  him  elicit  the  in* 
formation  for  the  court,  and  that  it  is  not 
the  proper  practice  to  ask  so  many  ques- 
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tlons  of  the  natuie  of  those  set  out  Defend- 
ant Ineists,  again,  that  such  practice  on  the 
part  of  the  court  is  calculated  to  impreSB 
the  jury  with  the  court's  opinion  of  the 
case.*'  The  errors  complahaed  of  In  the  fore- 
going assignment  are  not  clearly  and  specif- 
ically pointed  out  All  the  questions  pro- 
pounded by  the  court,  and  the  answers  there- 
to, are  fully  set  out  as  a  part  of  this  ex- 
ception. This  court's  attention  is  not  called 
to  any  question  or  answer  claimed  to  have 
been  damaging  to  the  defendant;  but  it  (s 
invited  to  consider  the  entire  examination 
conducted  by  the  trial  judge,  consisting  of 
probably  500  questions  and  answers,  and 
condemn  the  whole,  or  pick  out  therefrom 
such  as  the  court  thinks  justly  amenable  to 
the  criticisms  made.  The  duty  of  pointing 
out  error  devolves  upon  him  who  charges 
error,  and  courts  of  review  can  with  pro- 
priety refuse  to  embark  upon  "a  voyage  of 
discovery  to  find  and  expose  errors." 

While  the  complaint  in  thid  connection  is 
entirely  too  general,  it  challenges  the  fair- 
ness of  the  trial  because  of  the  conduct  of 
the  judge  in  an  examination  of  the  witness- 
e&  The  court  is  charged  with  making  an  as- 
sault upon  the  very  citadel  of  the  defendant's 
rights — a  fair,  impartial,  and  exclusive  trial 
by  the  jury  of  the  facts.  Because  of  the 
gravity  of  the  accusation,  this  court  has 
waived  the  lack  of  deflniteness  as  to  specifics* 
and  has  given  to  the  entire  examination 
of  the  witnesses  by  the  Judge  the  most  care- 
ful consideration.  This  examination  was  of 
great  and  unusual  length,  and,  while  we  are 
not  prepared  to  say  that  the  multiplicity  of 
questions  propounded  by  the  court  in  it- 
self proves  error,  we  do  think  such  indul- 
gence by  the  judge  approaches  dangerously 
near  the  line  of  judicial  expression  or  Intima- 
tion of  opinion.  As  we  have  before  said  in 
the  Sharpton  Case:  "It  is  ahnost  an  intel- 
lectual impossibility  for  a  judge  to  engage  in 
an  examination  of  a  witness  on  vital  ques- 
tions of  the  case  on  trial  without  in  some 
manner  and  to  some  extent  indicating  his 
own  opinion."  When  the  examination  is  not 
confined  to  one  witness,  but  extends  to  many 
witnesses,  and  exhibits  an  active  participa- 
tion by  the  judge  In  the  elucidation  of  the 
facts,  we  are  inclined  to  think  it  becomes 
not  "almost,"  but  altogether,  "an  Intellectual 
impossibility."  The  jury  necessarily  regards 
the  bringing  out  of  the  facts  as  the  duty  of 
the  counsel  engaged  on  opposite  sides;  and 
when  the  judge  enters  upon  the  arena  oc- 
cnpled  by  the  contending  parties,  he  brings 
to  the  combat  with  the  witnesses  the  over- 
whelming weight  which  attaches  to  the  idea 
of  judicial  Impartiality.  By  the  very  fact 
of  his  examination  of  the  witnesses,  jurors 
are  led  to  the  conclusion  that  the  judge  enter- 
tains an  opinion,  and  they  become  most  alert 
to  discover  such  opinion.  The  examination 
of  witnesses  at  great  length  by  the  judge  di- 
verts the  attention  of  the  jurors  from  the 
testimony  of  the  witnesses  to  the  questions 


asked  by  the  court,  In  the  eflPort  to  find  out 
what  the  judge  thinks  of  the  matter  at  iasue. 
Besides,  such  usurpation  of  duty  on  the  part 
of  the  judge  tends  to  confuse  and  disparage 
the  attorneys  conducting  the  case.  Viewed 
from  every  standpoint,  the  practice  of  trial 
judges  participating  in  the  examination  of 
witnesses  Is  unwise.  Such  practice  in  crim- 
inal cases  most  frequently  results  in  the 
eventual  escape  of  the  guilty,  for,  where 
there  is  a  violation  of  either  the  spirit  or 
letter  of  the  statute  forbidding  the  intima- 
tion of  opinion  on  the  facts,  however  clearly 
guilt  appears,  a  reversal  inevitably  follows, 
and  the  fact  of  reversal  has  great  moral 
weight  on  a  second  trial.  But  while  this 
practice  now  under  condemnation  causes 
frequent,  unnecessary,  and  costly  delays  of 
justice,  and  in  many  cases  its  ultimate  de- 
feat, yet  even  the  guilty  have  the  right  to 
an  absolutely  fair,  impartial,  and  exclusive 
trial  on  the  facts  by  the  jury.  The  voice 
of  the  law  is  clear  and  mandatory.  On 
facts,  it  seals  the  lips  of  the  judge  and  makes 
the  jury  it»  only  mouthpiece.  It  is  always 
wiser,  safer,  better,  and  juster  that  trial 
judges  should  confine  themselves  exclusively 
to  an  enunciation  of  the  law,  leaving  to 
counsel  the  duty  of  elucidating  the  facts,  and 
to  juries  the  finding  of  the  truth  in  the  evi- 
dence. 

Applying  the  foregobig  remarks  to  the  ex- 
amination of  the  witnesses  by  the  trial  judge 
In  the  instant  case,  we  have  come  to  the 
conclusion,  after  weighing  every  question 
and  answer,  that  the  positive  mandate  of  the 
law  which  forbids  the  judge  from  entering 
the  domain  of  conflicting  facts  was  violated 
at  least  in  one  instance  at  a  point  where 
the  combat  between  the  prosecution  and  the 
defense  was  crucial  and  critical  Two  vital 
facts  were  relied  upon  by  the  defense— the 
backing  of  the  defendant  before  he  shot  the 
deceased,  and  the  possession  of  a  pistol  by 
the  deceased  which  he  was  trying  to  use 
when  shot  The  court,  by  a  rigid,  lengthy 
examination  of  the  witnesses  who  testified  in 
favor  of  the  defendant  on  these  two  points, 
must  have  discredited  to  some  extent  this 
testhnony  in  the  minds  of  the  jury.  We 
are  all  the  more  clear  that  this  was  harmful 
error  from  the  fact  that  a  belief  by  the  jury 
in  Its  truth  would  have  authorized  a  verdict 
of  acquittal.  Following  the  ruling  of  this 
court  in  Sharpton  v.  State,  Rouse  v.  State, 
and  Taylor  v.  State,  supra,  we  are  constrain 
ed  to  grant  a  new  trial  on  this  ground. 

Judgment  reversed. 


(a  Go.  App.  880) 
HOWARD  V.  STATES.    (No.  722.) 
(Court  of  Appeals  of  Georgia.    Nov.  11,  1907.) 

1.  Homicide  —  VoLUNTABT  Manslaugbtbb — 
Assault  and  Battebt. 

Upon  the  trial  of  one  charged  in  the  same 
indictment  with  murder  and  assault  with  intent 
to  murder,  where  there  is  no  evidence  of  a  mu- 
tual intent  to  fight,  neither  the  law  of  yoluntar? 
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manslaughter  nor  that  of  assault  and  battery  is 
necessarily  Involved.  The  law  of  voluntary 
manslaughter  is,  however,  applicable  to  evidenoe 
showing  the  homicide  to  have  been  committed 
under  that  sudden,  violent  impulse  of  passion, 
supposed  to  be  irresistible  and  justly  aroused, 
either  by  an  assault  or  other  equivalent  circum- 
stances. 

[Ed.  Note.~For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  $  54.] 

2.  Same— Assault    to    Mubdeb— Pbemedita- 

TION. 

The  deliberate  intent  to  kill  must  be  shown 
before  a  conviction  of  assault  to  murder  is  au- 
thorized. The  nature  of  the  instrument  used  in 
making  the  assault,  the  manner  of  its  use,  and 
the  nature  of  the  wounds  inflicted,  as  well  as 
the  brutalitv  and  duration  of  the  assault,  are 
each  and  all  circumstances  from  which  an  in- 
tent to  kill  may  be  inferred. 

[E6,  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  26.  Homicide,  S$  262,  263.] 

3.  SAMIt— iNSTBUCnONS. 

The  evidence  as  to  the  circumstances  of  the 
assault,  being  uncontradicted  and  suggesting  no 
reasonable  hypothesis  save  that  the  assault  was 
made  with  intent  to  kill  (either  maliciously  or 
in  self-defense),  a  charge  upon  the  subject  of 
assault  and  battery  would  have  been  error. 

[Ed.  Note.— For  cases  in  iK>int,  see  Cent  Dig. 
vol.  26,  Homicide,  §  658.] 

4.  Cbtminal  Law— l»fEW  Tbial. 

Every  phase  of  the  law  of  justifiable  homi- 
cide and  self-defense  having  been  fairly  and  lucid- 
ly presented  to  the  jury,  and  the  evidence  fully 
autnorizing  the  verdict  rendered  against  the  de- 
fendant there  was  no  error  in  the  judgment  re* 
fusing  a  new  trial. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Muscogee  Coun- 
ty ;   Wm.  A.  Little.  Judge. 

Jule  Howard  was  convicted  of  assault  with 
intent  to  murder,  and  brings  error.    Affirmed. 

T.  T.  Miller,  for  plaintiff  in  error.  S.  P. 
Gilbert  Sol.  Gen.,  and  Spencer  E.  Atkinson, 
for  the  State. 

RUSSELL,  J.  The  defendant  was  convict- 
ed of  assault  with  intent  to  murder.  His 
motion  for  new  trial  was  overruled,  and  he 
excepts.  The  complaint  of  the  plaintiff  in 
error,  though  variously  presented  by  the 
learned  and  ingenious  counsel,  is  addressed 
to  only  one  point — ^the  failure  of  the  court 
to  instruct  the  jury  that  the  defendant  might 
be  found  guilty  of  assault  and  battery.  The 
exceptions  contained  in  the  seventh  and  eighth 
grounds  of  the  amended  motion  for  new 
trial,  in  which  it  is  insisted  that  the  court 
erred  in  certain  instructions,  are  without 
merit  when  the  excerpts  complained  of  are 
considered  in  connection  with  the  entire 
charge.  In  the  lucid  presentation  of  the  law 
of  murder  and  of  justifiable  homicide  and  of 
assault  with  intent  to  murder,  we  cannot 
find  a  single  flaw.  The  Jury  could  not  have 
been  misled  or  confused  by  any  of  the  in- 
structions of  the  court,  and  they  were  told 
more  than  once  that  the  defendant  could  not 
be  convicted  of  assault  with  Intent  to  murder 
unless  the  proof  showed  a  deliberate  intention 
on  his  part  to  kill  the  deceased.  But  the 
court  did  not  Instruct  the  jury  upon  the 
theory  of  thd  law  of  mutual  combat,  except 


as  related  to  the  defense  of  voluntary  man- 
slaughter. If  the  law  of  voluntary  man- 
slaughter  should  have  been  given  tn  charge  to 
the  jury,  to  guide  them  in  case  they  believed 
the  death  of  the  deceased  was  due  to  the  act 
of  the  defendant,  the  jury  should  have  been 
instructed  that  if  they  believed  that  tlie  de- 
fendant assaulted  the  deceased  under  such 
circumstances  as  that,  if  death  had  resulted, 
the  defendant  would  only  have  been  guilty  of 
.  voluntary  manslaughter,  and  in  that  event,  If 
they  were  not  satisfied  that  the  death  of  the 
deceased  resulted  from  the  act  of  the  defend- 
ant, but  were  satisfied  that  the  defendant  as- 
saulted him,  then  the  defendant  might  be 
guilty  of  assault  and  battery.  No  exception 
is  taken  to  the  charge  of  the  court  upon  the 
subject  of  voluntary  manslaughter.  The  com- 
plaint is  that  the  jury  should  have  been  In- 
structed that  the  defendant  might  be  con- 
victed of  a  lesser  offense  than  that  of  assault 
with  Intent  to  murder.  The  exception  is  pre- 
sented in  the  tenth  ground  of  the  amended 
motion  for  new  trial,  as  follows:  "Because 
the  court  erred  in  failing  to  charge  the  jury 
upon  the  law  of  assault  and  battery  In  con- 
nection with  his  charge  of  the  law  of  as- 
sault with  Intent  to  murder,  there  being  evi- 
dence of  mutual  combat  between  the  deceased 
and  the  accused,  so  that  the  jury  may  have 
been  Instructed  that,  in  the  event  they  should 
believe  from  the  evidence  that  the  defendant* 
though  not  justifiable  in  striking  the  deceas- 
ed, and  though  they  may  not  have  believed 
that  if  death  had  ensued  the  crime  would 
have  been  murder,  the  jury,  under  such  cir- 
cumstances, could  return  a  verdict  against 
the  defendant  for  the  offense  of  assault  and 
battery." 

In  our  view  of  the  case  there  is  no  phase  of 
the  evidence  under  which  a  charge  upon  the 
subject  of  either  voluntary  manslaughter  or  of 
assault  and  battery  is  required.  The  defend- 
ant might  have  taken  exception  to  the  charge 
upon  the  law  of  voluntary  manslaughter,  bat 
he  has  preferred  not  to  do  so.  But  the  fact 
that  the  law  of  voluntary  manslaughter  was 
charged,  where  the  evidence  in  the  case  did 
not  authorize  this  Instruction,  affords  no 
ground  of  exception  to  the  failure  to  charge 
the  law  of  assault  and  battery.  The  issue  be- 
tween the  state  and  the  accused  at  the  conclu- 
sion of  the  testimony  was  clear-cut  and  well- 
defined.  The  assault  of  the  defendant  upon 
the  deceased  was  either  justifiable,  because 
in  self-defense,  or  it  was  a  wanton,  cruel,  and 
unprovoked  attack  with  intent  to  kill.  If 
the  jury  believed  the  defendant  was  Justifi- 
able, he  should  have  been  acquitted.  If  they 
believed,  as  they  were  obliged  to  do  from  the 
barbarous  character  of  the  Injuries  inflicted 
upon  the  deceased,  that  the  defendant  intend- 
ed to  kill  him,  then  there  remained  only  one 
question  for  the  jury  to  settle,  which  was 
whether  the  death  of  the  deceased  was  caus- 
ed by  the  wounds  Inflicted  by  the  defendant, 
or  whether  his  death  resulted  from  wounds 
received  at  the  hands  of  another.    If  the  Jury 


aa.) 


HOWARD  y.  8TATB. 


91 


believed  that  the  defendant  strnck  the  de- 
ceased rQ)eatedly  with  a  cedar  stick,  until 
the  back  of  his  head  was  a  mass  of  matted 
blood  and  brains,  under  the  drcumstances 
testified  to  by  the  witnesses  for  the  state,  and 
further  believed  that  the  wounds  with  the 
stick  caused  the  death  of  the  deceased,  they 
should  find  the  defendant  guilty  of  murder. 
If  they  were  not  satisfied,  or  had  reasonable 
doubt,  as  to  whether  the  death  of  the  de- 
ceased resulted  from  the  blows  infilcted  by 
the  defendant,  or  whether  the  stabs  and  pistol 
wounds  were  the  immediate  cause  of  death, 
then  they  should  find  the  defendant  guilty  of 
assault  with  intent  to  murder.  There  is  not 
a  particle  of  testimony  in  the  record  which 
evidences  that  there  was  a  mutual  intent  to 
fight  on  the  part  of  the  defendant  and  the 
deceased,  unless  it  be  the  statement  of  the 
deceased,  drunken,  helpless,  bleeding,  perhaps 
dying,  with  his  face  to  the  ground,  that  he 
would  kill  the  defendant  if  he  ever  got  up. 
And  this  statement  was  made  after  he  had 
been  beaten  to  the  ground  by  from  five  to 
eight  blows  from  the  heavy  cedar  stick  used 
by  the  defendant 

According  to  the  testimony  in  behalf  of  the 
defendant,  he  struck  the  deceased  because  he 
was  obliged  to;  and  this  is  also  his  statement 
It  was  a  case  of  urgent,  pressing  necessity, 
in  absolute  protection  of  his  life  and  safety. 
The  deceased,  according  to  this  testimony, 
was  advancing  upon  the  defendant  in  a 
terrible  passion,  infiamed  to  madness  by  liq- 
uor, with  a  long  and  dangerous  knife,  with 
the  evident  present  intent,  if  possible,  to  kill 
the  defendant,  and  the  defendant  used  no 
more  force  than  was  necessary  to  protect 
himself  in  this  imminent  danger.  The  jury 
were  fully  bistructed  on  the  only  theory  of 
Justification  presented  by  the  defendant,  and 
no  theory  of  mitigation  was  presented  by  the 
evidence.  According  to  the  testimony  for  the 
state,  the  defendant  rushed  upon  the  deceas- 
ed, who  was  engaged  in  a  quarrel  with  some 
negroes,  before  the  deceased  was  even  aware 
of  his  presence,  threw  him  to  the  ground,  first 
choked  him,  and  then  beat  him  with  a  large 
cedar  stick,  while  the  deceased  was  prostrate 
upon  the  ground,  until  there  were  left,  as  a 
result  of  the  beating,  two  complete  fractures 
of  the  skull  and  various  other  wounds,  frrom 
the  standpoint  of  this  testimony,  the  assault 
was  unprovoked,  the  deceased  had  no  time  to 
form  any  intent  to  resist  and  as  he  had,  up 
to  that  time,  been  upon  the  best  of  terms  with 
the  defendant,  it  could  not  be  said  that  he 
participated  mutually  with  the  defendant  in 
an  intent  to  fight  It  has  been  decided  that  a 
mutual  intent  to  fight  can  exist  and  never  a 
blow  be  struck.  But  according  to  the  evi- 
dence, if  the  deceased  had  time  to  form  any 
intent  before  he  was  wounded  nigh  unto 
death  by  the  defendant,  it  could  hardly  be 
said  to  be  an  intent  to  fight  The  only  intent 
most  have  been  the  intent  to  resist,  in  order* 


if  possible^  to  defend  himself;  f6r,  according 
to  the  testimony  for  the  state,  he  had  not 
fetched  his  weapons  (he  had  none),  nor  had 
he  begun  a  difficulty  with  the  defendant,  be- 
cause he  was  attacked  by  the  defendant  while 
engaged  in  a  quarrel  with  other  parties. 

After  a  laborious  infection,  re-reading,  and 
review  of  the  voluminous  mass  of  testimony 
in  this  case,  we  are  satisfied  that  there  is  no 
error  of  law  or  of  fact  of  which  this  plain- 
tiff in  error  can  Justly  complain.  The  record 
pictures  one  of  the  darkest  tragedies  and  one 
of  the  most  diabolical  scenes  which  has  ever 
been  brought  to  our  attention.  It  discloses  a 
carnival  of  crime  upon  the  fateful  Sabbath 
day  upon  which  the  deceased  lost  his  life. 
It  Is  pathetic  that  as  he  bid  his  wife  and 
little  children  farewell,  he  kissed  them  each 
in  turn.  It  is  a  sad  testimonial  to  the  frailty 
of  human  nature  that  he  was  hardly  out  of 
sight  of  his  home,  where  he  might  have 
spent  a  very  different  Sabbath,  before  the 
desire  for  strong  drink  had  overmastered  his 
better  impulses.  All  Sunday  morning  (and 
the  evidence  shows  that  It  was  a  bright  and 
sunny  Sabbath),  the  deceased,  the  defendant 
and  another  companion  spent  their  time  in 
the  successful  search  of  one  blind  tiger  after 
another.  Bottle  after  bottle  of  whisky  was 
consumed  as  they  went  from  one  gambling 
rendezvous  to  another  until  they  reached  the 
house  which,  as  it  turned  out  was  to  be  the 
scene  of  the  tragedy,  and  more  whisky  was 
obtained.  It  is  shown  from  the  evidence  that 
while  the  deceased  had  never  l>efore  visited 
the  Bryant  house,  the  defendant  was  thor^ 
oughly  at  home  there.  In  a  short  time  the 
deceased,  maudlin  with  inebriety,  became  en- 
gaged in  a  wordy  difficulty  with  two  of  the 
negroes  in  the  yard,  while  the  defendant  ac- 
cording to  his  own  statement,  was  conversing 
with  the  negro  women  and  children  in  the 
house.  Some  one  cries  out  that  there  Is  go< 
ing  to  l>e  a  difficulty  between  the  deceased 
and  the  negroes,  and  the  defendant  rushes 
from  the  house  with  an  oath,  telling  the  de- 
ceased that  these  are  his  negroes,  and  throws 
him  to  the  ground.  This  much  of  the  case 
is  left  in  no  doubt  Nor  la  it  contradicted 
that  the  defendant  struck  the  deceased  sev- 
eral times  with  the  knotted  cedar  stick, 
though  it  was  testified  that  these  blows  were 
given  in  self-defense.  There  is  ample  evi- 
dence, on  the  other  hand,  from  more  than  one 
witness,  that  the  blows  with  the  stick  were 
wholly  unprovoked.  The  Jury  had  the  right 
to  determine  which  was  the-  truth  of  the 
transaction;  and  the  character  of  the  stick 
and  of  the  wounds  inflicted  (if  the  Jury  be- 
lieved the  assault  was  unprovoked)  could 
leave  no  room  whatever  for  speculation  as 
to  the  intention  with  which  the  wounds  were 
inflicted.  There  could  be  but  one  intent — 
whether  it  was  successful  or  not— to  kill 
the  deceased. 

Judgment  affirmed. 
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CAPITAL  CITT  BRICK  CO.  ▼.  JACKSON. 
(No.  477.) 

(Court  of  Appeals  of  Georgia.    Nov.  11,  1907.) 

1.  CORPORATIONB— POWEB  OF  PRESIDENT— BX- 

BcuTioN  OF  Notes. 

The  presumption  that  the  president  of  a 
business  corporation  is  authorized  to  execute 
negotiable  instruments  in  the  name  of  the  cor-^ 
I>oration  arises  only  where  such  instruments 
are  apparently  made  for  corporate  purposes,  in 
the  ordinary  course  of  the  corporate  Dusiness. 
•  [Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  SS  1726,  1727.] 

2.  Same— Burden  of  Proof. 

A  negotiable  promissory  note  made  In  the 
name  of  the  corporation  by  its  president,  in 
which  he  is  named  as  payee,  is  prima  facie  void 
as  to  such  corporation.  The  burden  is  upon  the 
holder  of  such  note  to  show  that  it  is  in  fact  the 
contract  of  the  corporation. 

[Ed.  Note.— For  cases  in  point,  see  Ont  Dig. 
vol.  12,  Corporations,  $  1730.] 

8.  Bills  and  Notes— Bona  Fide  Purchaser 
— Notice. 

The  naming  of  the  officer  of  the  corpora- 
tion, who  executes  a  note  ostensibly  in  its  be- 
half, as  the  individual  payee  therein,  is  a 
danger  signal,  and  such  note  "bears  its  death 
wound  upon  its  face.*' 

4.  Save. 

Such  instrument  being  sufficient  in  itself  to 
put  the  taker  on  inquiry,  ne  is  chargeable  with 
whatever  knowledge  he  could  have  acquired  by 
such  inquiry,  and  cannot  claim  the  protection 
and  rights  of  a  bona  fide  holder. 

5.  Corporations— Officer's  Authoritt— Bv* 
idence. 

The  presumption  that  the  note  sued  on  was 
not  the  authorized  contract  of  the  corporation 
not  having  been  overcome,  but  being  confirmed 
by  the  evidence,  the  verdict  should  be  set  aside, 
and  a  new  trial  granted. 

[Eid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  S  1737.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  N.  F.  Jackson  against  tbe  Cap- 
ital City  Brick  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

E.  M.  &  6.  F.  Mitchell,  for  plaintiff  In 
error.  Tye,  Peeples,  Bryan  &  Jordan  and 
H.  M.  Scott,  for.defendant  In  error. 

HILL,  C.  J.  This  writ  of  erfor  challenges 
the  validity  of  a  judgment  based  on  the 
following  promissory  note:  "Atlanta,  Qa. 
July  1st,  1903.  Ninety  days  after  date  we 
promise  to  pay  to  the  order  of  T.  F.  Stubbs 
two  hundred  and  eighty  three  and  ^Vioo 
dollars  at  any  bank  In  Atlanta,  Georgia. 
Value  received.  Capital  City  Brick  Company, 
per  T.  F.  Stubbs,  Prea"  The  note  was  in- 
dorsed  in  blank  by  Stubbs  and  transferred 
to  the  plaintiff  in  payment  of  a  pre-existing 
debt  which  Stubbs  owed  him.  The  defense 
made  by  the  corporation  was  that  Stubbs  had 
no  authority  to  make  said  note,  and  that  the 
plaintiff  was  not  a  bona  fide  holder  of  the 
same,  as  he  knew  that  Stubbs  had  no  right 
or  authority  to  issue  the  note  in  the  name  of 
the  corporation,  or  could  have  known  it  by 


making  reasonable  inquiry.  The  evidence  is 
clear  that  Stubbs  did  not  liave  authority  from 
the  corporation  to  execute  the  note,  and  that 
the  plaintiff  took  the  note  from  Stubbs  in  pay- 
ment of  a  private  pre-existing  debt  in  which 
the  oomiiany   had  no  interest 

The  coutroUing  question  in  the  case  is 
whether  the  note  carried  upon  its  face  suffi- 
cient indicia  of  authority  to  entitle  the  plain- 
tiff to  the  protection  and  rights  of  a  bona 
fide  holder.  It  was  insisted  by  him  that  the 
note,  having*  been  executed  In  the  name  of 
the  company  by  its  president,  was  apparent- 
ly and  presumptively  the  authorized  con- 
tract of  the  corporation.  On  the  other  hand, 
the  defendant  insisted  that  the  note,  having 
been  made  payable  to  the  oiflcer  as  an  individ- 
ual, who  made  it  in  the  name  of  the  company, 
was  sufilclent  to  put  the  plaintiff  on  inquiry 
as  to  the  authority  of  such  officer  to  execute 
the  same.  A  promissory  note  executed  In  the 
name  of  the  corporation  by  its  president,  in 
the  ordinary  course  of  business,  and  taken 
by  one  not  connected  with  the  corporation, 
may  carry  with  it. the  presumption  that  it 
was  issued  for  corporate  purposes  and  under 
lawful  authority;  but  a  note  executed  in  the 
name  of  the  corporation  by  its  president,  pay- 
able to  himself  as  an  individual,  is  accom- 
panied by  no  such  presumption.  On  the  con- 
trary,  this  fact  raises  the  presumption  that 
such  note  is  not  the  authorized  act  of  the 
corporation,  and  is  itself  notice  that  it  is 
without  the  scope  of  his  general  power  as 
such  official.  Such  a  note  is  a  danger  sig- 
nal, which  the  discounter  or  purchaser  dis- 
regards at  his  peril.  In  the  language  of 
Lord  Denman:  "It  bears  its  death  wound  on 
its  face.**  Joyce,  in  his  work  entitled  "t>e- 
fenses  to  Commercial  Paper"  (section  4S5)» 
states  the  principle  as  follows:  'It  is  out 
of  the  usual  course  of  business  for  a  corpora- 
tion to  issue  its  obligations  to  its  officers. 
The  fact  that  an  obligation  is  so  made  sug- 
gests that  it  may  be  irregular,  and  conse- 
quently a  third  person  taking  such  an  ob- 
ligation, and  knowing  that  the  payee  is  an 
officer  of  the  maker  corporation,  is  put  upon 
his  inquiry  as  to  whether  or  not  the  obliga- 
tion has  been  lawfully  issued.  When  the 
note  or  obligation  shows  upon  its  face  that 
it  is  made  to  an  officer,  the  note  itself  con- 
veys the  notice  to  all  persons  Into  whose 
hands  it  may  come."  We  think  this  state- 
ment of  the  law  is  sound  in  principle,  and  it 
is  abundantly  supported  by  the  highest  au- 
thorities. 

In  Park  Hotel  Company  y.  Fourth  Nation- 
al Bank  (a  C.  A.  1898)  86  Fed.  742,  30  C. 
C.  A.  409,  the  note  sued  on  was  signed  "Park 
Hotel  Co.,  by  Ed  Hogaboom,  Pres.,"  was  pay- 
able to  Ed  Hogaboom,  and  was  indorsed  by 
him  to  a  third  party,  who  took  the  note 
without  evidence  of  its  invalidity,  except  as 
appeared  from  inspection.  In  an  elaborate 
opinion,  collating  the  authorities,  the  court 
held  that  there  could  be  no  recovery  against 
the  corporation.    The  case  is  so  much  in 
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point  tliat  we  quote  a  portion  of  the  opin- 
ion: '*The  general  authority  of  the  presi- 
dent of  a  business  corporation  to  make  and 
discount  its  promissory  notes  gives  him  no 
power  to  make  a  note  of  the  corporation 
payable  to  his  own  order,  dnd  one  who  dis- 
counts such  a  note  cannot  recover  thereon 
against  the  corporation  without  showing  spe- 
cial authority  for  its  execution.  To  the  gen- 
eral rule  that  the  acts  and  contracts  of  a 
general  agent  within  the  scope  of  his  powers 
are  presumed  to  be  legally  done  and  made, 
there  is  an  exception  as  universal  and  inflex- 
ible as  the  rule..  It  is  that  an  act  done  or  a 
a  contract  made  with  himself  by  an  agent  on 
behalf  of  his  principal  Is  presumed  to  be, 
and  is  notice  of  the  fact  that  it  is,  without 
the  scope  of  his  general  powers,  and  no  one 
who  has  notice  of  its  character  may  safely 
recover  on  it  without  proof  that  the  agent 
was  expressly  and  specially  authorized  by 
his  principal  to  do  the  act  or  make  the  con- 
tract." The  basis  of  the  rule  is  well  stated 
by  the  court  In  the  following  language:  'This 
exception  is  a  striking  illustration  of  the  poli- 
cy of  the  law  to  prevent  the  possibility  of 
conflict  between  the  duty  and  the  personal  in- 
terest of  an  ofl^cer  or  agent  It  prohibits 
him  from  acting  both  for  himself  and  his 
principal  wherever  their  Interests  clash,  and 
makes  every  act  and  contract  in  which  he 
violates  the  inhibition  voidable  at  the  elec- 
tion of  his  principal.  It  forbids  him  to  act 
at  the  same  time  as  vendor  and  purchaser,  or 
as  lender  and  borrower,  or  as  promisor  and 
promisee.  It  forbids  him  to  sell  as  the  agent 
of  his  principal,  and  to  buy  for  himself;  to 
lend  as  the  agent  of  his  prindpal,  and  to 
borrow  for  himself;  to  promise  as  the  agent 
of  his  principal,  and  to  accept  the  promise 
and  reap  the  benefits  himself." 

In  Porter  v.  Winona  &  Dakota  Grain  Com- 
pany, 78  Minn.  210,  80  N..  W.  065,  the  note 
was  made  payable  to  "W.  H.  Garlock,'*  and 
signed  ''The  Winona  &  Dakota  Grain  Com- 
pany, by  W.  H.  Garlock,  Pros."  Garlock  In- 
dorsed the  note  in  blank  and  transferred  it 
to  a  third  party.  The  couirt  held  that  such 
a  note  was  prima  facie  void,  and  that  the 
person  seeking  to  recover  on  it  had  the  bur- 
den of  showing  that  the  officer  assuming  to 
execute  it  had  actual  authority.  In  the 
course  of  the  opinion,  it  is  said:  ''It  [the 
note]  was  made  by  the  president  of  the  cor- 
poration in  its  name,  seemingly  for  his  own 
acoonmiodation,  and  thus  bore  on  its  face 
the  evidence  of  its  Invalidity.  He  could  not 
by  virtue  of  his  general  authority  as  agent 
bind  the  corporation  by  a  contract  made  by 
him  as  such  agent  with  himself;  and  he 
had  no  authority  whatsoever,  unless  it  was 
specially  given,  to  bind  it  by  the  execution 
and  delivery  of  a  negotiable  paper*  which 
apparently  was  issued  for  his  own  use  and 
benefit  And  notice  of  the  want  of  author- 
ity was  the  Instrument  itself." 

In  West  St  Louis  Savings  Bank  v.  Shaw- 


nee County  Bank,  95  U.  S.  557,  24  L.  Ed.  490, 
it  appears  tliat  the  cashier  of  a  bank  made 
his  own  note  payable  to  the  order  of  the  bank, 
indorsed  his  official  signature  upon  it,  and 
borrowed  money  of  one  whom  he  told  that 
he  intended  to  use  it  to  pay  for  some  stock 
which  he  had  purchased  from  the  bank.  In 
a  suit  by  the  indorsee  against  the  bank,  the 
court  held  there  could  be  no  recovery,  be- 
cause "the  very  form  of  the  paper  itself 
carries  notice  to  a  purcliaser  of  a  possible 
want  of  power  to  make  the  indorsement  and 
Is  sufficient  to  put  him  on  his  guard.  If  he 
fails  to  avail  himself  of  the  notice  and  ob- 
tain the  Information  which  is  thus  suggested 
to  him,  it  is  his  own  fault,  and  as  against 
an  Innocent  party  he  must  bear  the  loss." 

The  Supreme  Court  of  Oregon,  in  Saylor  v. 
Banking  Company,  38  Or.  204,  62  Pac.  652, 
goes,  to  the  extreme  limit  in  support  of  the 
law  here  announced.  In  that  case  White, 
as  president,  and  Marshall,  as  secretary, 
without,  so  far  as  the  record  shows,  the 
knowledge  or  authority  of  the  directors,  and 
without  any  consideration  moving  to  the  cor- 
poration, executed  and  delivered  to  Wliite 
Individually  the  promissory  note  of  the  cor- 
poration. The  note  was  thereafter  'trans- 
ferred by  White  to  a  private  creditor,  who 
in  turn  indorsed  it  to  the  plaintiff,  and  a 
default  Judgment  was  subsequently  render- 
ed on  it  against  the  corporation,  after  ser- 
vice on  the  president  In  an  atteck  on  the 
validity  of  this  judgment  the  court  held: 
"A  promissory  note  of  a  corporation,  execut- 
ed by  the  president  and  secretary,  to  the 
president  personally,  and  indorsed  by  him 
to  a  third  party,  is  prima  facie  fraudulent, 
and  a  Judgment  thereon  is  no  better  than  the 
note.  The  holder  of  such  a  Judgment  has 
the  burden  of  proof  as  to  the  validity  of 
both  note  and  Judgment" 

It  is  needless  to  multiply  authorities.  As 
far  as  we  have  been  able  to  find,  there  has 
been  no  contrary  opinion  in  a  case  involving 
a  similar  state  of  facts;  but  both  courts  and 
standard  text-writers  are  in  accord  on  the 
subject  Brown  v.  Pettit,  178  Pa.  17,  35 
Atl.  865,  34  Lw  R.  A.  723,  56  Am.  St  Rep. 
742;  Wheeler  v.  Home  Saving  Bank,  188  111. 
34,  58  N.  B.  598,  80  Am.  St  Rep.  161;  Third 
National  Bank  v.  Marine  Lumber  Co.,  44 
Minn.  65,  46  N.  W.  145;  Wilbur  v.  Lynde,  49 
Cal.  290,'  19  Am.  Dec  645;  Chemical  v.  Wag- 
ner, 93  Ky.  525,  20  S.  W.  535,  40  Am.  St 
Rep.  206;  Eastman  v.  Cooper,  15  Pick.  (Mass.) 
290,  26  Am.  Dec.  600;  Wilson  v.  Metropolitan 
Elevated  Ry.  Co.,  120  N.  Y.  145,  24  N.  B. 
884,  17  Am.  St  Rep.  625;  Cook  on  Corp.  (5th 
Ed.)  S  293;  10  Cyc.  942.  The  cases  of 
Kaiser  v.  U.  S.  National  Bank,  99  Ga.  258, 
25  S.  E.  620,  and  Jacobs*  Pharmacy  Co.  v. 
Southern  Banking  &  Trust  Co.,  97  Ga.  573, 
25  S.  Ew  171,  relied  upon  by  the  defendant  in 
error,  are  easily  distinguishable,  on  the  facts, 
from  the  present  case.  See  Cheever  v.  Pitts- 
burgh R.  O.,  150  N.  Y.  59,  44  N.  B.  701,  34 
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L.  R.  A.  69,  55  Am.  St  Bep.  646;  Rochester 
&  Charlotte  Turnpike  Road  Co.  y.  Pavlour, 
164  N.  y.  281,  68  N.  B.  114.  52  L.  R.  A.  790. 

The  law  must  be  as  herein  contended,  else 
corporations  would  be  at  the  mercy  of  dis- 
honest officials,  and  positions  of  corporate 
trust  would  be  prostituted  to  private  gain, 
and  corporate  property  be  exhausted  in  pay- 
ment of  personal  debts.  A  bona  fide  holder 
of  a  promissory  note  executed  by  an  officer 
in  the  name  of  the  corporation  and  payable 
to  the  officer  executing  it,  as  an  individual, 
in  legal  contemplation  cannot  exist  The 
person  and  the  subject  are  in  positive  con- 
tradiction. The  point  in  question  has  never 
been  directly  ruled  on  by  the  Supreme  Court 
of  Georgia;  but  the  principle  as  herein  an- 
nounced has  been  substantially  upheld  in 
Dobbins  v.  Etowah  Mfg.  Co.,  75  Ga.  238, 
where  it  was  held  that  a  note  made  by  the 
president  of  the  corporation  to  himself  could 
not  be  enforced  against  the  corporation  with- 
out proof  of  actual  authority  to  make  it 
And  In  Exchange  Bank  v.  Thrower,  118  Ga. 
434,  45  S.  B.  316,  where  it  is  declared  that: 
"Authority  to  borrow  money  Is  one  of  the 
most  dangerous  powers  which  a  principal 
can  confer  upon  an  agent  Whoever  lends  to 
me,  claiming  the  right  to  make  or  Indorse  a 
negotiable  paper  in  the  name  of  another, 
does  so  In  face  of  all  the  danger  signals  of 
business.  He  need  not  lend  or  discount  un- 
til satisfied  beyond  doubt  that  the  principal 
has  in  fact  appointed  him  agent,  who,  by  the 
stroke  of  a  pen,  may  wipe  out  his  present 
fortune  and  bind  his  future  earnings.  The 
very  nature  of  the  act  is  a  warning,  and, 
if  the  lender  parts  with  his  money,  he  does 
00  at  his  peril." 

We  think  the  principle  contended  for  in 
this  opinion  is  fully  supported  by  our  Civil 
Code  (section  3699):  "Any  circumstances 
which  would  place  a  prudent  man  upon  his 
guard  in  purchasing  negotiable  paper,  shall 
be  sufficient  to  constitute  notice  to  a  pur- 
chaser of  such  paper  before  It  is  due."  The 
fact  that  a  note  made  in  the  name  of  a  cor- 
poration by  an  officer  Is  made  payable  to 
such  officer  as  an  individual  constitutes  a 
sufficient  circumstance  of  itself  to  put  a 
prudent  man  on  notice  that  such  note  was 
made  without  authority,  and  therefore  not 
binding  upon  the  corporation.  Besides,  this 
presumption  of  law  raised  by  the  note  itself, 
the  extrinsic  evidence  indisputably  proved 
that  the  note  sued  on  was  executed  by  the 
president  of  the  corporation  in  its  name,  not 
only  without  authority,  but  In  violation  of 
the  by-laws  of  the  corporation,  and  was 
made  solely  for  his  benefit  in  payment  of  a 
private  pre-existing  debt  The  taker  of  the 
note,  therefore,  having  been  notified  by  lt« 
terms  that  it  was  executed  without  authori- 
ty, was  put  upon  inquiry,  and  was  bound  by 
the  facts  which  such  Inquiry  would  have  dis- 
closed. Even  if  this  were  not  so,  the  evi- 
dence sliows  that  he  knew  at  the  time  he 
took  the  note  that  it  was  made  and  given 


in  payment  of  a  private  debt  of  the  presi- 
dent as  an  individual  in  which  the  corpora- 
tion had  no  interest  In  no  way  was  he  en- 
titled to  protection  as  a  bona  fide  holder, 
and  the  verdict  in  his  favor  was  contrary  to 
law  and  wholly  without  evidence  to  support 
it 
Judgment  reversed. 


(2  Ga.  App.  789) 
TODD   V.   GERMAN-AMERICAN   INS.   00. 

OF  NEW  YORK.    (No.  487.) 
(Court  of  Appeals  of  Georgia.    Nov.  11,  1907.) 

1.  Insurance— Contract. 

A  completed  contract  of  insarance  exists 
when  the  mmds  of  the  insurer  and  of  the  perscm 
to  be  insured  meet  .upon  the  essential  elements, 
to  wit,  the  subject-matter  to  which  the  policy 
should  attach,  the  risk  insured  against,  the  du- 
ration of  the  rislc,  the  amount  of  the  Indemni- 
ty, and  the  premium  to  be  paid,  subject  to  the 
limitation  that  by  statute  in  this  state  the  policy 
must  be  written,  though  not  necessarily  deliv- 
ered. All  these  essentials  need  not,  however,  be 
expressly  negotiated  upon,  but  may  be  under- 
stood from  custom,  course  of  dealing,  or  other 
circumstances  from  which  assent  to  them  may 
fairly  be  implied. 

2.  Same  —  Insurangb  Aqbnts  —  Scope   or 
Agbnct. 

It  Is  error  to  nonsuit  the  plaintiff  in  an  ac- 
tion upon  a  fire  insurance  policy,  on  the  ground 
that  no  completed  contract  of  Insurance  is 
shown,  where  it  appears  that  the  plaintiff  direct- 
ed an  insurance  agency,  in  which  the  defendant 
company,  as  well  as  otiier  Insurers,  was  repre- 
sented, to  carrr  for  him.  on  the  property  subse- 
quently burned,  a  certain  amount  of  insntanoe, 
that  policies  to  the  amount  specified  were  writ- 
ten in  different  companies,  chosen  by  the  agency, 
and  that,  upon  one  of  these  companies  becom- 
ing bankrupt,  the  agency  replaced  the  portion 
of  insurance  which  was  carried  by  that  company 
by  writing  a  policy  of  similar  amount  in  the 
defendant  company,  notwithstanding  it  further 
appears  that  the  plaintiff  did  not  know  of  the 
substitution  of  policies  antil  after  the  fire  oc- 
curred, and  although  the  new  policy  was  never 
actually  delivered  to  him. 

(a)  The  adjudication  that  a  fire  insurance 
company  is  insolvent  ipso  facto  cancels  all  exist- 
ing policies  upon  which  no  loss  has  previously 
occurred. 

(b)  From  a  general  instruction  by  a  customer 
to  an  insurance  agencv  that  it  shall  keep  certain 
specified  property  of  his  insured  in  a  designated 
amount,  nls  assent  may  be  Implied,  so  as  to 
give  mutuality  to  a  contract  of  Insurance,  In 
usual  form,  and  upon  the  usual  premium,  writ- 
ten by  that  agencv  to  replace  a  policy  which  has 
become  canceled  by  the  insolvency  of  the  com- 
pany originally  insuring. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  §  196.] 

3.  Same— Ratification. 

If  one,  though  not  duly  authorized,  assumes 
to  act  as  agent  for  another,  and  in  the  name  of 
the  latter  procures  a  fire  insurance  policy  on  his 
property,  which  is  subsequently  burned,  the  per- 
son in  whose  name  the  policy  has  been  issued 
may,  upon  discovery  of  the  facts,  ratify  the 
assumed  agency  and  assert  liability  against  the 
insurer,  to  the  same  extent  he  could  have  done 
if  his  authority  had  been  originally  conferred 
upon  the  person  who  undertook  to  act  as  his 
agent. 

(a)  While,  as  a  general  rule,  public  policy 
forbids  dual  agencies,  and  therefore  forbids  that 
the  same  person  shall  act  as  the  agent  of  both 
the  insurer  and  the  insured,  still  this  general 
rule  is  subject  to  many  just  exceptions. 

(b)  If   an    insurance    company.   Knowing,   or 
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from  the  surrounding  circumstances  being  rea- 
sonably aware,  that  its  local  agent  is  acting  or 
assuming  to  act  for  the  customers  of  his  agency 
In  applying  for  policies  of  insurance  in  their 
names  on  their  property,  and  without  depending 
on  the  skill,  advice,  or  loyfLlty  of  the  agent  in 
the  transaction,  but  actin^^upon  its  own  Jndg^ 
ment  as  to  the  desirability  of  the  particular 
risks,  authorizes  the  a^ent  to  write  the  policies, 
it  will  not  be  allowed  to  complain  that  such 
local  agent  was  also  the  agent  of  the  opposite 
parties  to  the  contracts,  but  It  will  be  held 
bound  on  the  policy  so  written. 

(c)  ''The  maxim  that  *no  man  shall  serve  two 
masters'  does  not  nrevent  the  same  person  from 
acting  as  agent,  f<ff  certain  purposes,  of  two  or 
more  parties  to  the  same  transaction,  when  their 
interests  do  not  conflict,  and  where  loyalty  to 
the  one  is  not  a  breach  of  duty  to  the  other." 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2a  Insurance,  §§  127,  134;  vol.  40,  Princi- 
pal and  Agent,  S  146.] 

4.  Evidence— Relevanot. 

"It  is  relevant  to  put  in  evidence  any  dr- 
cumstances  which  tend  to  make  the  oropositions 
at  issue  either  more  or  less  probable.*^  1  Whart. 
Evidence,  S  21. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  S  123.] 

6.  Insubancb— Contract— Customs. 

**It  is  well  settled  that  insurers  are  bound 
to  know  the  customs  of  a  place  where  they 
transact  business,  and  are  assumed  to  have  made 
their  contracts  in  reference  to  such  customs." 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2B,  Insurance,  S  314.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Macon;  Robt 
Hodges,  Judge. 

Action  by  P.  D.  Todd  against  the  German- 
American  Insurance  Company  of  New  York 
on  two  fire  policies.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Reversed. 

Todd  sued  the  German-American  Insur- 
ance Company  of  New  York  on  two  policies 
•  of  Insurance  for  the  sum  of  $2,000  each. 
The  court  at  the  conclusion  of  the  plaintiff's 
testimony,  awarded  a  nonsuit,  and  the  plain- 
tiff brings  error.  We  shall  report  only  so 
much  of  the  evidence  as  is  necessary  to  the 
understandinjg  of  the  points  decided. 

Todd  purchased  a  stock  of  goods  in  Macon 
from  the  Dixie  Company.  This  company  was 
carrying  Insurance  in  several  agencies,  among 
which  was  that  of  Turpln.  Todd  caused 
some  of  the  policies  which  had  been  carried 
by  the  Dixie  Company  to  be  canceled;  others 
to  be  transferred.  Of  the  Insurance  through 
the  Turpln  agency  Todd  requested  that  $6,- 

000  be  transferred  and  the  remainder  can- 
celed. Todd  testified:  "I  told  Mr.  Turpln 
at  the  time  to  keep  me  insured  for  $6,000, 
and  I  .might  give  him  more  later.    •    •    • 

1  thought  Mr.  Turpin  had  $6,000.  I  dldn*t 
know  what  companies.  I  told  the  agent  to 
keep  me  insured  for  so  much,  and  I  thought 
I  had  that  much."  On  June  6,  1906,'  the  stock 
of  goods  was  destroyed  by  fire.  Todd  had 
never  examined  any  of  the  policies,  and  did 
not  know  the  names  of  any  of  the  companies 
until  after  the  fire  occurred.  Upon  examin- 
ing the  policies  written  through  the  Turpin 


agency^  he  found  a  $2,000  policy  of  the  Ori- 
ent Insurance  Company  and  two  $2,000  pol* 
ictes  of  the  Traders*  Insurance  Company. 
Upon  discovering  that  the  Traders*  Insur- 
ance Company  had  failed,  he  went  to  Turpin 
and  Inquired  of  him  whether  these  two  pol- 
icies had  been  rewritten.  Turpin  then  told 
him  that  he  had  rewritten  these  two  policies 
In  the  German-American  Insurance  Compa- 
ny, and  that  he  had  the  German-American 
policies  in  his  vault  Todd  inquired  if  lie 
owed  any  further  premium,  and  Turpin  re- 
plied that  he  did  not;  that  he  (Turpln)  at 
his  own  expense  had  reinsured  all  his  Trad- 
ers' business.  Todd  did  not  demand  the  p<rf- 
icies  at  the  time,  and  subsequently,  upon  in- 
structions from  the  general  agent  of  the 
Insurance  company,  Turpin  refused  to  de- 
liver them.  It  further  appeared  from  the 
testimony  that  prior  to  the  fire  the  German- 
American  policies  had  been  sent  to  Todd's 
store  by  a  clerk  in  Turpin*s  office  for  de- 
livery, but  that  the  clerk,  finding  Todd  ab- 
sent, had  brought  the  policies  back  with  him. 
After  the  fire  the  German-American  Insur- 
ance Company  denied  all  liability  on  the  pol- 
icies. 

From  the  evidence  it  appeared  that  Tur- 
pin's  authority  to  rewrite  liis  Traders'  busi- 
ness in  the  German-American  Company 
arose  in  the  following  manner:  Turpln's 
agency,  along  with  other  Insurance  compa- 
nies, representeiA  the  German-American.  On 
May  4,  1906,  Turpln  received  from  that  com- 
pany the  following  telegram:  "Traders'  of 
Chicago  in  the  hands  of  receivers."  Turpin 
then  called  up  by  telephone  Beynolds,  the 
German-American  Company's  general  agent 
in  Atlanta,  and  asked  him  to  reinsure  the 
risks  thus  canceled  by  the  insolvency  of  the 
Traders'  Company,  without  expense  to  him 
or  his  customers.  Beynolds  refused  to  do 
this.  Turpin  said:  ''It  will  be  a  great  loss 
to  us."  Reynolds  replied:  "We  can't  help 
that  You  can  protect  the  business."  Tur- 
pln said:  "Yes,  if  we  have  got  enough,  mon- 
ey." The  result  of  the  conversation  was 
that  Reynolds  authorized  liim  to  rewrite 
the  Traders'  business  in  the  €lerman-Amer- 
ican  Company,  but  with  the  understanding 
that  he  was  to  pay  the  premiums.  On  May 
5th  the  home  office  of  the  German-American 
Insurance  Company  sent  a  telegram,  which 
they  confirmed  by  letter,  as  follows:  "Gen- 
eral Agent  Reynolds  advises  he  has  author- 
ized you  to  rewrite  in  German-American  all 
Traders'  business,  to  become  binding  from  to* 
day.  We  approve  his  action*  Please  forward 
immediately  schedule  of  all  lines  in  excess  of 
$2,500,  and  let  schedule  of  balance  of  busi- 
ness follow  as  soon  as  possible."  On  May 
7th,  Turpin  received  the  following  letter 
from  General  Agent  Reynolds:  "In  re  Trad- 
ers' business.  Please  do  not  fail  to  imme- 
diately comply  with  company's  request  to 
forward  schedule  of  all  lines  in  excess  of 
$2,500,  for  the  reason  that  they  want  to 
protect  their  excess  liability,  if  any  exists. 
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^  *  ^  It  !b  my  intention  to  visit  Mi^con 
again  in  the  next  day  or  two,  when  I  will  be 
able  to  go  over  tlie  Traders'  business  with 
yon,  and,  if  there  is  anything  we  don't 
want,  cut  It  out."  Turpin  reported  to  the 
German-American  Company  the  premiums 
in  the  Traders'  business  In  his  May  account, 
and  in  this  report  the  premium  on  the  Todd 
policies  was  included.  On  July  6th,  a  month 
later  than  the  fire,  Turpin  received  from 
the  insurance  company  the  following  letter: 
"The  purpose  of  this  letter  is  to  advise  you 
that  we  have  eliminated  from  your  May  ac- 
count the  premiums  on  canceled  policies 
No.  5,462  and  No.  5,498  [the  Todd  poUclesJ, 
reducing  the  balance  to  be  remitted  by  you 
for  that  month  to  $1,192."  These  policies 
In  suit  were  duly  written  along  with  the 
policies  on  all  the  other  Traders'  business 
which  Turpin  rewrote  in  the  German-Amer- 
ican Company,  and  they  were  duly  entered 
upon  the  policy  register  of  that  company  pri- 
or to  the  date  of  the  fire.  Reynolds,  the 
general  agent,  looked  over  the  policy  register 
at  the  time  he  came  to  Macon  in  pursuance 
to  the  appointment  made  in  his  letter  above 
quoted,  and  these  Todd  policies  were  reg- 
istered there  at  that  time. 

By  certified  transcript  from  the  records 
of  the  circuit  court  of  Cook  county,  111.,  and 
of  the  United  States  Circuit  Court  for  the 
Northern  District  of  Georgia,  it  was  shown 
that  the  Traders'  Insurance  Company  was 
judicially  declared  insolvent  on  May  5,  1906^ 
There  was  other  testimony,  but  a  consider- 
ation of  it  is  unnecessary  for  the  determina* 
tion  of  the  propriety  of  a  nonsuit 

In  addition  to  excepting  to  the  nonsuit, 
the  plaintifT  in  error  further  complains  that 
the  court  erred  in  excluding  testimony  go- 
ing to  show  that  Turpin  rewrote  all  his 
Traders'  business  in  the  German-American 
Company,  that  as  to  all  the  other  policies 
so  rewritten  that  company  had  accepted  the 
risk,  although  at  the  time  of  Todd's  fire 
nearly  all  of  these  policies  were  in  Turpin's 
possession,  and  that  the  company  accepted 
the  premiums  on  all  these  policies  from  Tur- 
pin; also,  that  these  other  policies,  as  well 
as  Todd's,  were  duly  entered  upon  the  Ger- 
man-American Register  in  Turpin's  ofiice. 
The  further  exception  is  made  that  the  court 
refused  to  allow  the  plaintiff  to  prove  that 
It  was  a  custom  of  long  standing  in  Turpin's 
agency  to  rewrite  policies  for  customers  as 
they  expired,  without  previous  instructions, 
and  to  hold  these  policies  for  the  convenience 
of  customers,  and  to  pay  the  premiums  to 
the  insurance  companies  for  customers^ 
whether  they  had  been  collected  from  the 
customers  at  the  usual  time  for  remittance 
or  not;  also  to  prove  that  this  custom  erlst- 
ed  generally  in  all  insurance  agencies  in  the 
city  of  Macon. 

T^ane  &  Park,  for  plaintiff  in  error.  Spen- 
cer R.  Atkinson  and  John  P.  Ross,  for  de- 
fendant in  error. 


POWELL,  J.  (after  stating  the  facts  as 
above).  1.  It  may  be  said  generally  that,  to 
constitute  a  completed  contract  of  insurance, 
the  minds  of  the  parties  should  meet  and 
agree  upon  five  things:  (1)  The  subject-mat- 
ter to  which  the  policy  should  attach;  (2) 
the  risk  insured  against ;  (3)  the  duration  of 
the  risk;  (4)  the  amount  of  indemnity;  (5) 
the  premium  to  be  paid.  1  Wood  on  Insur- 
ance, §  5;  Michigan  Pipe  Company  v.  Mich- 
igan Ins.  Co.,  92  Mich.  482,  52  N.  W.  1070,  20 
L.  R.  A.  277 ;  May  on  Insuj»nce,  $  43  et  seq. ; 
Joyce  on  Insurance,  §  43.  ^All  the  essentials 
need  not,  however,  be  expressly  negotiated 
upon,  since  they  may  be  understood,  as  where 
the  terms  of  the  usual  policy  are  presumed  to 
have  been  intended,  or  where  the  usual  rate 
of  premium  is  presumed  to  have  been  meant* 
or  in  *case  the  duration  of  the  risk  is  under- 
stood to  be  the  same  as  in  a  former  policy,  or 
whereby  custom  and  usage  a  certain  course 
of  dealing  has  been  established."  Joyce  on 
Insurance,  $  46 ;  Winne  v.  Niagara  Insurance 
Co.,  91  N.  Y.  186 ;  Audubon  v.  Insurance  Co.* 
27  N.  Y.  222;  Home  Ins.  Co.  v.  Adler,  71 
Ala.  516.  In  this  state,  by  Civ.  Code  1895, 
§  2089,  ''such  contract,  to  be  binding,  must  be 
in  writing;  but  delivery  is  not  necessary  if, 
in  other  respects,  the  contract  is  consum- 
mated." New  York  Life  Ins.  Co.  v.  Babcock, 
104  Ga.  67,  80  S.  Bl  278.  42  L.  R.  A.  88,  69 
Am.  St  R^.  134;  Southern  Ins.  Co.  r. 
Kempton,  56  Ga.  389.  Although  a  policy  of 
insurance  has  been  written,  the  Insurer  may 
defend  against  an  action  thereon,  provided  It 
is  made  to  appear  that  the  minds  of  the 
parties  have  never  met  as  to  the  essential 
elements.  On  the  other  hand,  a  plaintiff  in 
an  action  against  an  insurer  may  recover  up- 
on a  policy  written,  but  not  delivered,  if  it 
appears  that  the  policy  was  executed  by  the 
Insurer  in  response  to  an  offer  on  the  former's 
part  to  take  such  insurance,  which  offer  may 
be  direct,  immediate  and  express,  or  may  be 
Implied  from  general  language,  surrounding 
circumstances,  or  a  previous  course  of  deal- 
ing. This  offer  need  not  be  made  personally, 
but  may  be  made  by  an  agent  The  consider- 
ation of  the  contract  may  consist  either  of 
the  payment  of  the  premium  by  the  insured  or 
by  another,  or  of  a  promise,  express  or  im- 
plied, to  pay  it  which  promise  likewise  need 
not  be  the  personal  promise  of  the  insured, 
but  may  be  the  promise  of  any  other  person, 
acceptable  to  the  Insurer.  These  generali- 
sations are  not  only  deducible  from  those 
recognized  rules  of  law  which  govern  nearly 
all  contracts,  but  are  also  sustained  by  the 
practically  unbroken  current  of  authority 
in  England  and  America.  See,  in  addition 
to  the  authorities  cited  above.  Fireman's  Ins. 
Co.  V.  Pekor,  106  Ga.  1,  31  S.  B.  779;  Me- 
chanics* Ins.  Co.  V.  Mutual  Ass'n,  98  Ga.  266, 
25  S.  E.  457;  Lebanon  Ins.  Co.  v.  Hoover, 
113  Pa.  591,  8  Atl.  163,  57  Am.  Rep.  511,  and 
notes.  We  have  thus  outlined  these  general 
principles,  prefatory  to  the  discussion  of  the 


Ga.) 


TODD  V.  GERMAN--AMER1CAN  INS.  CO. 


97 


particular  phases  presented  by  the  case  at 
bar,  with  the  intention  of  using  them  as  pos- 
tulates. 

2.  The  trial  court  granted  a  nonsuit  against 
the  plaintiff.  The  question,  therefore,  pre- 
sented is  whether  there  is  any  view  of  the 
evidence  under  which  he  was  entitled  to 
have  his  case  submitted  to  the  jury.  After 
a  review  of  the  facts  set  out  in  the  record, 
we  are  of  the  opinion  that  there  are  at  least 
two  theories  on  which  a  verdict  in  his  favor 
could  have  been  sustained.  First,  we  think 
that,  under  Todd's  testimony  that  he  had 
directed  Turpln's  agency  to  carry  $6,000  of 
insurance  on  his  stock  of  goods,  the  Jury 
could  have  found  that  this  -request  or  direc- 
tion amounted  to  a  standing  offer  on  his 
part  to  the  insurance  companies  represented 
in  that  agency  to  take  from  them  to  that 
amount,  according  to  a  distribution  among 
them  to  be  made  in  Turpin's  discretion,  in- 
surance policies  in  usual  form  at  the  usual 
rate  of  premium  on  the  stock  of  goods  in 
question.  This  offer  to  take  would  not  alone 
make  a  contract,  but  the  insurance  com- 
pany's issuance  of  the  policy  in  response 
thereto  would  complete  it;  for,  in  this  view, 
it  is  easy  to  see  that  the  minds  of  the  par- 
ties would  meet  upon  the  necessary  elements 
of  the  contract,  namely,  that  the  subject-mat- 
ter should  be  the  stock  of  goods  in  ques- 
tion ;  the  risk  insured  against,  fire ;  the  dura- 
tion of  the  risk,  the  uniform  expHration  of 
the  policies;  the  amount  of  the  indemnity, 
that  portion  of  the  $6,000  that  Turpin  should 
write  in  each  company;  the  premium,  the 
usual  and  customary  rate.  In  those  cases 
where  the'  customer  of  an  insurance  agency* 
by  leaving  a  standing  order  for  so  much  in- 
surance, or  for  certain  lines  (to  quote  a 
phrase  from  the  parlance  of  the  insurance 
world),  or  by  reason  of  allowing  that  agency 
from  year  to  year  to  renew  certain  policies, 
gives  warrant  to  the  inference  that  he  desires 
a  uniform  amount  of  insurance  on  a  certain 
risk  kept  in  force;  and  if,  in  response  to  this 
Implicit  offer  to  take  such  insurance  policy, 
the  insurer  writes  one  In  exact  accordance 
with  what  the  circumstances  Imply  the  na- 
ture of  It  should  be,  it  violates  neither  law 
nor  common  sense  to  allow  the  Jury  to  find 
that  a  contract  exists.  It  is  true  that  under 
this  course  of  dealing  the  person  taking  the 
insurance  may  not  know  what  particular  in- 
surer stands  as  the  other  contracting  party, 
as  in  this  case  Todd  did  not  know  the  names 
of  the  insurance  companies  in  which  his 
policies  were  written.  But  this  is  nothing 
new  to  the  law  of  contracts.  As  is  said 
in  9  Cyc.  372:  *lt  is  not  necessary,  however, 
that  both  parties  [to  a  contract]  shall  he 
ascertained  or  in  existence  at  the  time  the 
offer  is  made,  if  the  offer  is  accepted  by  one 
who  is  within  its  terms."  A  familiar  ex- 
ample is  exhibited  in  cases  of  offers  of  re- 
ward. This  court  also  noted  an  example  in 
the  case  of  Anderson  v.  State,  2  Ga.  App.  — ^ 
58  S.  B.  412. 
50S.B.— 7 


In  Michigan  Pipe  Co.  y.  Michigan  Fire  Ins* 
Co.,  92  Mich.  482,  52  N.  W.  1070,  20  L.  E. 
A.  277,  the  same  contention  was  made  as 
is  made  in  this  case — that  the  person  claim- 
ing the  insurance  had  not  effected  it  because 
he  had  not  made  his  application  to  any  par- 
ticular company,  but  had  merely  asked  an  in- 
surance agency  to  write  him  so  much.  The 
court  there  says:  "An  application  to  an  in- 
surance agent  representing  several  companies 
for  a  certain  amount  of  insurance  on  specifi- 
ed property,  the  agent  to  select  the  companies 
and  distribute  the  risk,  and  his  agreement  so 
to  do  and  give  the  insurance,  constitute  a 
valid  contract  of  Insurance  with  each  com- 
pany as  soon  as  its  policy  is  signed,  although 
the  policies  are  not.  delivered  until  after  the 
property  is  destroyed  by  fire,  since  in  dis- 
tributing the  risk  the  agent  acts  for  the  as- 
sured. That  the  rate  of  premium  has  not 
been  paid  or  fixed  will  not  prevent  the  com- 
mencement of  a  valid  contract  of  insurance, 
where  there  is  a  generally  understood  rate 
on  that  class  of  risks  and  the  usual  course 
of  business  between  the  parties  has  been  for 
the  agent  to  collect  the  premiums  at  his  con- 
venience after  the  issuance  of  the  policies." 
Further  in  the  majority  opinion  the  court,  in 
referring  to  the  request  made  by  the  plain- 
tiff to  Schmeck,  the  manager  of  the  insur- 
ance office,  to  write  him  so  much  insurance, 
without  designating  the  companies,  says: 
"Indeed,  in  the  ordinary  course  of  business 
this  very  service  might  well  be  contemplated 
and  expected  by  both  parties.  Schmeck  hav- 
ing been  directed  to  select  the  insurers  and 
distribute  the  risk,  both  parties  were  bound 
by  that  selection  and  distribution  when  made. 
Both  parties  contemplated  several  contracts, 
and  both  were  bound  as  the  several  contracts 
were  executed.  Neither  defendant  nor  any 
of  the  other  insurers  were  bound  until  that 
selection  and  distribution  were  made.  Nei- 
ther had  agreed  to  take  all  or  any  specific 
portion  of  the  amount  Defendant  received 
no  proposition  to  issue  a  policy  for  the  whole 
amount  It  received  an  application  for  the 
exact  amount  for  which  the  policy  executed 
by  It  was  issued.  The  illustration  [proposed 
by  Grant  J*,  dissenting]  as  to  the  1,000,000 
feet  of  lumber  is  not  an  apt  one.  If  A.  di- 
rects B.  to  purchase  15,000,000  feet  of  lumber, 
knowing  that  it  must  be  purchased  in  15 
different  parcels  and  of  as  many  different 
persons,  and  B.  enters  into  14  different  sep- 
arate contracts  with  as  many  persons  on  be- 
half of  A.  for  14,000,000  feet  it  Is  evident 
that  neither  of  the  14  persons  could  repudiate 
the  contract  simply  because  B.  had  not  con- 
tracted with  still  another  person  for  an  ad* 
dltional  1,000,000  feet  nor  could  A.  repudiate 
his  contract  because  his  agent  had  not  pur- 
chased the  additional  1,000,000  feet  To  the 
extent  that  B.  dealt  with  each,  his  authority 
was  ample,  and  bound  his  principal,  and 
neither  of  the  parties  with  whom  K  con- 
tracted were  concerned  in  his  favor  to  make 
further  contracts.    The  Insurers  In  the  pre^^ 
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ent  case  were  !n  no  different  position  than 
if  the  lumber  had  been  Insured, for  the  entire 
amount  and  one  of  the  policies  had  been 
canceled,  and  it  is  not  claimed  that  the 
amount  of  the  additional  insurance  was  rep- 
resented as  greater  than  it  actually  was. 
The  name  of  the  company  and  the  location 
and  amount  of  the  risk  in  each  case  had  been 
committed  to  Schmeck.  The  rate  of  premium 
not  having  been  paid  or  fixed  by  the  parties, 
plaintiff  became  liable  to  pay  the  usual  or 
going  rate.  The  policies  contained  no  prom- 
ises that  they  should  not  become  operative 
until  the  premiums  were  paid.  Schmeck 
had  written  other  policies  for  the  same  par- 
ties, and  had  afterwards,  in  the  usual  course, 
collected  his  premiums,  and  no  demand  was 
made  for  the  premiums  at  the  time  that  the 
Insurance  was  applied  ^for.  In  determining 
such  matters,  consideration  must  be  had  for 
the  manner  in  which  the  business  had  been 
usually  carried  on.  To  lay  down  the  rule 
that  in  all  cases  the  premiums  must  express- 
ly be  agreed  upon  and  paid,  or  credit  ex- 
pressly given,  would  be  contrary  to  the  gen- 
eral uDderstandIng  among  business  men,  and 
contrary  to  prevailing  methods."  In  the  foot- 
note to  the  case  from  which  these  quotations 
are  taken,  in  20  L.  R.  A.  277,  are  cited  many 
cases  sustaining  in  principle  the  proposition 
asserted. 

It  is  to  draw  no  strained  inference  to 
say  that  Todd's  expression  to  Turpin  of  a 
desire  that  his  agency  should  carry  $6,000 
of  his  insurance  was  authority  to  Turpin, 
In  the  event  any  portion  of  the  insurance 
originally  written  should  become  canceled 
by  intervening  events,  to  replace  It  with  a 
policy  in  some  other  company  represented 
in  that  agency.  In  accordance  with  Todd's 
direction,  Turpin  was  carrying  in  his  agency 
the  $6,000  of  insurance  desired.  The  Trad- 
ers' Insurance  CJompany  became  bankrupt, 
and  therefrom  followed  the  legal  result  that 
the  two  $2,000  policies  which  Turpin  had 
written  for  him  in  that  company  were  ipso 
facto  canceled.  See  4  Joyce,  Ins.  §3591;  Bos- 
ton R.  Co.  V.  Mercantile  Trust  Co.,  82  Md. 
635,  34  Atl.  778,  38  L.  R.  A.  97;  Doane  v. 
Millville  Ins.  Co.,  43  N.  J.  Eq.  522,  11  Atl. 
739.  Under  these  circumstances,  may  not 
the  Jury  imply  from  Todd's  previous  direc- 
tions, from  the  transaction  as  it  followed, 
from  the  very  relationship  created,  an  as- 
sent on  Todd's  part  to  a  new  policy  In 
lieu  of  the  old  one?  If  his  assent  is  sup- 
plied, the  contract  is  complete;  for  the  in- 
surance company  expressed  its  assent  by 
writing  the  policy.  In  determining  whether 
Todd's  assent  is  to  be  inferred  or  not,  the 
"jury  would  be  authorized  to  take  Into  con- 
sideration, not  merely  his  exact  words,  but 
also  all  the-  surrounding  circumstances,  and 
to  apply  their  common  knowledge  as  intel- 
ligent men  as  to  what  a  customer  means 
when  he  asks  an  Insurance  office  to  carry 
so  much  insurance  for  him.  This  view  of 
the  case  is  tenable,  without  asserting  that 


Turpin  in  any  wise  acted  as  agent  for  Todd 
in  the  procurement  of  the  insurance.  At 
first  blush  it  might  seem  that,  in  choosing 
from  among  all  his  companies  the  particular 
companies  to  which  this  business  should  be 
given,  Turpin  acted  as  Todd's  agent;  but 
there  Is  no  logical  necessity  for  this  con- 
clusion. If  I  ask  the  liveryman  to  send  me 
a  carriage,  I  do  not  constitute  him  my  agent 
to  pick  out  a  particular  carriage  from  among 
the  many  he  owns.  The  choice  as  to  which 
one  he  shall  send,  when  I  do  not  specify,  Is 
but  a  part  of  his  own  business.  If  a  retail 
grocer  asks  a  commission  merchant,  who 
represents  several  producers  having  cab- 
bages for  sale,  *to  send  him  a  shipment  of 
cabbages,  the  commission  merchant  does 
not  act  as  agent  for  the  grocer  when  he  de- 
cides to  fill  the  order  through  his  principal 
A.,  rather  than  through  his  principal  B.  We 
have  adverted  to  this  proposition  because  the 
defendant  In  error  has  stressed  the  argument 
that  Turpin  could  not  be  the  agent  of  Todd 
to  procure  the  insurance  and  of  the  company 
to  write  it;  and  we  have  endeavored  to  show 
that  In  the  transaction  as  thus  viewed  no 
dual  agency  exists,  and  that  Todd,  In  ask- 
ing Turpin  to  carry  the  line  of  insurance, 
although  he  did  not  designate  the  compa- 
nies, was  dealing  with  him  strictly  as  the 
agent  of  the  opposite  party. 

3.  We  shall  now  take  up  the  other  view  of 
the  evidence  upon  which  recovery  could  have 
been  sustained,  and  this  view  does  conceive 
of  Turpin's  acting  as  agent  for  Todd  as  well 
as  for  the  company.  Let  us  first  show  that 
if  Turpin  (the  legality  of  a  dual  agency  for 
the  moment  being  pretermitted),  assuming 
to  act  for  Todd,  but  without  any  real  au- 
thority to  bind  him,  procured  from  the  in- 
surance company  a  policy  of  insurance  In 
Todd's  favor,  and  paid  the  premium,  or  by 
an  arrangement  with  the  company  substitut- 
ed his  promise  to  pay  for  actual  payment; 
Todd  could,  after  the  fire,  upon  discovery  of 
the  fact  that  Tu^In  had  assumed  to  act  for 
him,  ratify  the  contract  and  hold  the  com- 
pany upon  it  '"The  relation  of  principal 
and  agent  arises  wherever  one  person,  ex- 
pressly or  by  implication,  authorizes  another 
to  act  for  him,  or  subsequently  ratifies  the 
acts  of  another  in  his  behalf.^  Civ.  Code 
1895,  §  2997.  **By  the  ratification  of  an  un- 
authorized act,  the  relation  of  principal  and 
agent,  with  all  the  rights  and  duties  thereto, 
is  as  fully  established  as  If  the  authority 
had  been  conferred  originally.  The  ratifica- 
tion relates  back  to  the  time  of  performance 
of  the  act"  1  Am.  &  Eng.  Enc.  of  Law  (2d 
Ed.)  1213;  Civ.  Code  1895,  8  3019;  Atlanta 
Buggy  Co.  V.  Hess  Spring  Co.,  124  Ga.  342, 
52  S.  E.  613,  4  U  R.  A.  (N.  S.)  431.  "As, 
from  what  has  already  been  said,  the  princi- 
pal thus  acquires  a  right  to  elect  whether  he 
will  adopt  the  unauthorized  act  or  not,  it 
must  be  admitted  that  the  parties  do  not  gen- 
erally stand  upon  equal  terms,  since  the  prin- 
cipal may  always  elect  to  ratify  the  act»  If 
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It  is  for  his  benefit,  and  to  disavow  It,  If  it 
is  to  his  injury.  But  tills  consequence  has 
never  been  allowed  to  overcome  the  force  of 
the  general  doctrine.  Thus,  for  example, 
where  an  unauthorized  agent  procured  an  In- 
surance to  be  made  upon  a  certain  ship  for 
the  benefit  of  the  owner  thereof,  and  the  ship 
was  lost  during  the  voyage,  and  long  after 
the  loss  the  owner  ratified  the  insurance,  and 
a  suit  was  brought  against  the  underwriters, 
it  was  held  to  be  no  objection  to  the  recovery 
that  the  ratification  was  not  until  long  after 
the  loss,  and  that  the  owner  would  not  have 
been  bound  to  pay  the  premium,  if  the  ship 
had  safely  arrived;  for  the  agent  had  still  a 
right  to  efl^ect  the  Insurance,  and  to  take  the 
chance  of  its  being  adopted,  and  he  could  not 
have  recovered  back  the  premium  paid  by 
him  to  the  underwriters,  upon  the  ground 
that  he  had  no  authority,  and  that,  there- 
fore, there  was  no  interest  insured,  because 
the  tmderwriters  would  have  borne  the  risk 
until  there  had  been  a  disavowal  by  the  prin- 
cipal." Story  on  Agency  (8th  Ed.)  §  248. 
See,  also,  to  the  same  effect,  3  Kent's  Com. 
•2e0,  •261;  Hagedom  v.  Oliverson,  2  Maule 
&  Selwyn,  485;  Routh  v.  Thompson,  3  East, 
274  (new  Ed.  144);  1  Joyce  on  Insurance,  § 
642.  1  CUrk  &  Skyles  on  Agency,  §  112, 
states  the  same  doctrine,  but  takes  care  to 
confine  its  application  to  cases  where  a  suffi- 
cient consideration  has  been  paid  by  the 
agent  to  the  opposite  party  to  the  contract; 
but  in  this  case  this  is  an  immaterial  limita- 
tion, because  the  insurance  company  accepted 
Turpin's  promise  to  pay  the  premium  as  a 
sufficient  consideration  for  the  policy.  So 
that,  leaving  out  of  consideration  the  lawful- 
ness of  Turpin*s  acting  as  agent  of  both  par- 
ties, it  will  be  seen  that  if  he,  assuming  to 
act  for  Todd,  procured  a  contract  of  Insur- 
ance for  him,  the  latter,  although  ignorant 
of  the  existence  of  the  policy  until  after  the 
fire,  might  then  ratify  the  former's  act  and 
sue  upon  the  policy. 

The  defendant  in  error  resists  the  proposi- 
tion Just  aonDunced,  by  saying  that  if  Tur- 
pin,  acting  as  Todd's  agent  by  his  authority, 
or  assuming  to  act  in  his  behalf  without  his 
authority,  procured  the  insurance  from  him- 
self as  agent  for  the  insurance  company, 
the  policy  is  void ;  a  dual  agency  being  con- 
trary to  public  policy.  It  is  ruled  in  Rams- 
peck  v.  PatlUo,  104  Oa.  772,  30  S.  B.  962,  42  L. 
B.  A.  197,  69  Am.  St  Rep.  197,  and  in  Phoe- 
nix Insurance  Co.  v.  Hamilton,  110  Ga.  14^ 
85  S.  B.  805,  that  "an  agent  of  a  fire  in- 
surance company,  authorized  to  contract  for 
Insurance  in  its  behalf,  cannot,  without  the 
company's  consent,  become  in  his  individual 
character  the  agent  of  a  property  owner  who 
desires  to  obtain  insurance  in  that  company, 
•  •  •  for  the  reason  that  an  agreement  to 
act  as  agent  for  both  parties  would  be  an 
undertaking  to  perform  inconsistent  duties, 
and  a  mutual  agency  of  this  kind  requires  the 
consent  of  both  parties."  In  the  recent  well- 
oonsidered  case  of  Arispe  Mercantile  Co.  y. 


Capital  Ins.  Co.  (decided  by  the  Supreme 
Court  of  Iowa  on  February  9th  of  the  present 
year)  110  N.  W.  593,  36  Ins.  Law  J.  513.  it  is 
held :  "An  agent  of  a  fire  insurance  company, 
who  is  an  incorporator  of  a  mercantile  com- 
pany, cannot,  acting  as  such  agent,  issue  a 
valid  policy  to  the  mercantile  company, 
though  acting  in  good  faith,  where  the  in- 
surer is  ignorant  of  his  relations  to  such 
company,  on  the  principle  that  he  cannot  act 
as  agent  in  transacting  business  for  his  own 
benefit"  By  the  very  exceptions  borne  on 
the  face  of  the  rule  as  stated  in  the  decisions 
cited  the  present  case  is  distinguished  from 
them.  All  duality  of  agency  is  not  forbidden. 
If  the  principal  who  seeks  to  repudiate  knows 
that  his  agent  is  also  acting  for  the  other 
party,  or  if  he  authorizes  a  course  of  deal- 
ings wherein,  from  the  very  nature  of  the 
agency,  the  agent  is  expected  to  act  also  for 
the  other  party,  the  principal  cannot  com- 
plain. Another  exception  to  the  doctrine  gen- 
erally forbidding  dual  agencies  is  that  the 
agent  may  represent  both  parties,  provided 
that  the  acts  in  which  he  is  to  represent  the 
one  in  no  wise  conflicts  with  the  full  ex- 
ercise of  his  duty  to  the  other.  An  agent  may 
perform  mere  ministerial  acts,  involving  no 
discretion,  for  one  of  the  parties  to  the  con- 
tract, though  he  is  agent  for  the  other  party. 
He  is  forbidden  to  act  for  both  only  when 
there  is  opportunity  that  the  skill  and  Judg- 
ment which  he  should  exercise  for  the  one 
may  conflict  with  the  skill  and  Judgment  he 
should  exercise  for  the  other.  "It  is  held  that 
the  rule  that  an  agent  cannot  act  for  both 
parties  does  not  preclude  an  agent  from  act- 
ing for  both  parties,  where  he  acts  in  certain 
matters  for  one  party,  and  then  in  different 
transactions  for  the  other  party,  even  though 
the  parties  are  insurer  and  insured,  and  the 
acts  are  done  in  relation  to  the  insurance; 
nor  does  the  rule  preclude  an  agent  from  act- 
ing for  two  principals  in  their  mutual  trans- 
actions." 1  Joyce  on  Insurance,  $  663,  citing 
Fitzslmmons  v.  Express  Ck>.,  40  Ga.  330,  2 
Am.  Rep.  577 ;  2  May  on  Insurance  (4th  Ed.) 
§  500;  Red  CJypress  Lumber  CJo.  v.  Perry, 
118  Ga.  876,  45  S.  E.  674;  Insurance  Cto.  v. 
Wilkinson,  13  Wall.  (U.  S.)  222,  20  L.  Ed. 
617 ;  Michigan  Pipe  Ck>.  v.  Michigan  Ins.  Ck>., 
92  Mich.  482,  52  N.  W.  1070,  20  L.  R.  A.  277; 
Petersburg  Ins.  Co.  v.  Manhattan  Ins.  Co., 
66  Ga.  446 ;  Clay  v.  Phoenix  Ins.  Co.,  97  Ga. 
44  (2),  53,  25  S.  B.  417;  Clark  &  Skyles  on 
Agency,  H  29,  414.  "The  maxim  that  *no  man 
shall  serve  two  masters'  does  not  prevent  the 
same  person  from  acting  as  agent,  for  certain 
purposes,  of  two  or  more  parties  to  the  same 
transaction,  when  their  interests  do  not  con- 
flict, and  when  loyalty  to  the  one  is  not  a 
breach  of  duty  to  the  other."  Northup  v, 
Germania  Ins.  Co.,  48  Wis.  420,  4  N.  W.  350, 
33  Am.  Rep.  815. 

Now  it  will  be  noted  in  the  present  case 
that  the  defendant  company  did  not  rely  up^ 
on  Turpin's  Judgment,  skill,  or  loyalty  as  its 
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agent  In  the  writing  of  the  policies  sued  on. 
Turpin  was  not  called  upon  to  do  more  than 
the  ministerial  act  of  writing  out  the  poli- 
cies; for  the  company,  acting  upon  its  own 
judgment,  agreed  to  take  over  all  the  can- 
celed Traders'  Insurance  Company  risks  in 
hulk;  and  as  further  evidence  of  the  fact 
that  it  was  not  relying  upon  Turpin's  judg- 
ment as  to  the  desirability  of  particular 
risks,  it  gave  him  instruction  to  write  "all 
Traders'  business,  to  become  binding  to-day," 
and  also  notified  him  that  the  general  agent 
would  come  in  a  few  days  and  go  over  the 
risks,  and  said.  In  that  connection:  "If 
there  is  anything  we  don't  want,  will  cut  it 
out"  The  controlling  elements  which  ren- 
dered the  dual  agency  in  the  case  of  Rams- 
peck  y.  Patillo,  104  Ga.  772,  30  S.  E.  062,  42 
L.  R.  A.  197,  69  Am.  St  Rep.  197,  and 
Phceniz  Insurance  Go.  y.  Hamilton,  110  Ga. 
14,  35  S.  E.  305,  obnoxious  to  public  policy, 
were  entirely  absent  here.  In  the  case  at 
bar,  the  agenf  s  duties  were  merely  minis- 
terial, as  they  were  in  the  case  of  Petersburg 
Ins.  Co.  y.  Manhattan  Ins.  Co.,  66  Ga.  446 
(7).  Nor  can  it  be  contended  with  any  coun- 
tenance whatever  that  the  insurance  compa- 
ny did  not  know  that  Turpin  was  assuming 
to  act  in  behalf  of  all  such  of  his  customers 
as  formerly  had  Traders'  policies  in  obtain- 
ing new  Insurance  for  them.  From  the  tele- 
phone message  between  Turpin  and  the  de- 
fendant's genera]  agent,  from  the  letters  sub- 
sequently written  by  the  home  office,  and 
ftom  the  fact  that  the  general  agent  after- 
wards came  to  Turpln's  office,  checked  the 
policy  register,  and  saw  the  way  the  business 
had  been  written,  the  conclusion  is  irresisti- 
ble that  the  company  knew  that  Turpin,  out 
of  a  desire  to  maintain  the  good  name  of  his 
Insurance  office  and  to  avoid  a  loss  of  cus- 
tomers by  reason  of  the  failure  of  one  of  liis 
companies,  was,  for  his  own  benefit,  as  well 
as  for  the  benefit  of  his  customers,  endeavor- 
ing to  procure  for  them,  at  his  own  expense, 
new  insurance  on  the  canceled  risks.  The 
defendant  company  necessarily  knew,  from 
the  circumstances  surrounding  the  transac- 
tion, that,  while  Turpin  was  their  local  agent 
he  was,  in  this  instance,  acting,  not  in  its 
Interest  alone,  but  in  his  own  Interest,  and 
also  in  the  interest  of  all  of  his  customers 
who  had  held  Traders'  policies.  There  Is  al- 
ways some  slight  confilct  between  the  interest 
of  the  local  agent  whose  commissions  depend 
upon  the  volume  of  the  business  he  writes*, 
and  that  of  the  company  he  represents,  for 
there  is  a  natural  temptation  that  he  should 
increase  the  volume  by  taking  risks  not  whol- 
ly desirable,  and  on  this  occasion  the  agent's 
adverse  interest  was  measurably  greater*; 
but,  knowing  all  this,  the  company  express- 
ly authorized  him  to  transfer  in  bulk  to  them 
all  these  risks,  and  accepted  from  him  a  debit 
memorandum  for  the  premiums.  If  the  de- 
fendant company  did  not  expect  to  be  liable 
to  all  the  holders  of  the  Traders'  policies,  it 
should  not  have  telegraphed  Turpin  to  re- 


write all  these  policies  In  bulk,  and  should 
not  have  accepted  his  promise  to  pay  the  pre- 
miums thereon.  Insurance  companies  should 
not  reach  out  for  premimns  in  bulk,  without 
expecting  to  incur  a  corresponding  liability 
for  losses.  Turpin,  by  thus  securing  the  in- 
terests of  his  customers,  did  no  actual  or  con- 
structive wrong  to  his  principal,  the  defend- 
ant company.  In  probable  anticipation  of 
converting  to  itself  the  Traders*  business,  it 
sent  Turpin  a  telegram  telling  him  of  that 
company's  insolvency.  In  response,  he  con- 
fronted it  with  bis  needs  in  the  situation. 
It,  with  full  knowledge,  offered  to  meet  that 
need,  not  gratuitously,  as  Turpin  at  first  de- 
sired, but  in  consideration  of  the  usual  pre- 
mium. 

Test  this^  transaction  by  considering 
whether  Turpin  therein  incurred  any  civil 
liability  to  bis  principal;  for,  if  an  agent 
unlawfully  and  without  his  principal's  con- 
sent becomes  a  dual  agent  in  violation  of  the 
loyalty  due  the  first  principal,  he  is  civilly 
liable  therefor.  Could  the  defendant  com- 
pany successfully  sue  Turpin  on  account 
of  this  transaction?  To  ask  the  question  is 
to  answer  it  The  company's  instructions 
Jn  the  record  would  be  a  perfect  defense. 
Therefore,  while  Turpin  became  the  agent 
both  of  the  insurer  and  of  the  insured,  he 
was  lawfully  so;  and  the  Insurer  will  not 
be  allowed  to  repudiate  the  contract  made 
through  him.  Our  conclusion  is  that  Todd 
would  have  been  entitled  to  recover  upon 
the  theory  that  the  policies  sued  on  were 
issued  in  pursuance  to  his  standing  instruc- 
tion to  Turpln's  office;  but  our  further  con- 
clusion is  that  irrespective  of  any  pre- 
vious request  on  his  part  for  the  insurance, 
he  had  the  right  upon  discovering  that  Tur- 
pin, with  the  consent  of  the  insurance  com- 
pany, had  assumed  to  represent  him  in  ob- 
taining the  policies,  to  ratify  Turpin's  act 
and  hold  the  company  liable  for  the  loss. 

4.  The  court  erred  In  not  allowing  the 
plaintiff  to  prove  that  pursuant  to  the  au- 
thority given  by  the  defendant,  Turpin  had 
rewritten  all  the  Traders'  policies,  and  had 
entered  them  upon  the  register  of  the  de- 
fendant company.  This  circumstance,  es- 
pecij^lly  in  connection  with  the  fact  that  the 
general  agent  of  the  defendant  came  to  Tur- 
pln's office  to  inspect  this  business  and  made 
no  objection,  was  relevant 

6.  While  it  was  not  competent  for  the 
plaintiff  to  prove  the  custom  of  Turpln's 
agency  alone  of  rewriting  expired  policies 
without  explicit  requests  from  customers  and 
of  paying  the  premiums,*  becoming  person- 
ally responsible  to  the  company  for  them, 
and  of  holding  the  policies  at  his  office  for 
the  convenience!  of  those  insured,  unless 
knowledge  of  the  custom  was  brought  home 
to  the  insurer  in  this  case,  yet  it  was  com- 
petent for  the  plaintiff  to  show  that  there 
was  a  general  custom  of  that  kind  prevail- 
ing in  the  city  of  Macon;  and,  as  a  part  of 
this  proof  to  that  end,  it  might  show  that 
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the  cnstom  existed  in  Tnrpin*a  office,  provid- 
ed this  was  supplemented  with  proof,  such 
as  was  tendered,  showing  that  it  likewise 
prevailed  generally  in  other  agencies.  ''It 
Is  well  settled  that  insurers  are  bound  to 
know  the  customs  of  a  place  where  they 
transact  business,  and  are  assumed  to  have 
made  their  contracts  in  reference  to  such 
customs."  Joyce  on  Insurance,  §  50;  May 
on  Insurance  (4th  Ed.)  SS  23b,  582;  Pol.  Ck)de 
1895,  S  1,  par.  4;  Civ.  Code  1895,  §  5206; 
Lebanon  Insurance  CJo.  v.  Hoover,  113  Pa. 
591,  8  Atl.  163,  57  Am.  Rep.  511,  and  notes; 
Lauchheimer  v.  Jacobs,  126  6a.  261,  265, 
55  S.  B.  55;  Hardeman  v.  English,  79  Ga, 
387,  6  S.  E.  70;  Clark  &  Skyles  on  the  Law 
of  Agency,  8  69. 
Judgment  reversed. 


(2  Ga.  App.  826) 

RANSOM  V.  STATE.    (No.  600.) 
iCouH  of  Appeals  of  Georgia.    Nov.  11,  1907.) 

1.  GbIMINAL  La.W— SntFIOIEROT  OF  EVIDENOB 
— AUBI. 

There  are  two  branches  of  the  mle  control- 
ling alibi  in  this  state.  The  first  is  that  the 
accused  is  only  required  to  establish  his  alibi 
to  the  reasonable  satisfaction  of  the  jury— not 
beyond  a  reasonable  doubt.  The  second  is  that, 
nevertheless,  any  evidence  of  alibi  whatsoever  is 
to  be  oonsidered  on  the  general  case,  with  the 
rest  of  the  testimony,  and,  if  a  reasonable  doubt 
of  guilt  is  raised  by  the  evidence  as  a  whole, 
the  defendant  should  be  acquitted. 

[Ed.  Note.—For  cases  in  point,  see  Gent  Dig. 
vol.  14,  Griminal  Law,  S1290.] 

2.  8A3a&— INSTBUCTIOKB—WOBDS  AND  PHBASEB 

—Confession— Admission. 

Proof  of  an  inculpatory  admission  will  not 
aatfaorize  a  charge  upon  the  subject  of  confes- 
sion. A  confession  is  a  voluntary  admission  of 
guilt.  An  admission,  as  applied  to  a  criminal 
case,  is  the  statement  by  the  defendant  of  a  fact 
or  facts  pertinent  to  the  issues,  and  tending,  in 
connection  With  proof  of  other  facts  or  circum- 
stances, to  prove  the  guilt  of  the  accused,  but 
which  is  of  itself  insufficient  to  authorize  con- 
viction. An  admission  is  a  circumstance  which 
requires  the  aid  of  further  testimony  to  generate 
a  reasonable  conclusion  of  guilt.  The  nearer  an 
admission  approaches  the  completeness  of  a 
plenary  confession  of  guilt,  without  attaining 
thereto,  the  more  likely  is  anv  reference  in  the 
charge  to  the  subject  of  confession  to  confuse 
the  jury  and  harm  the  defendant. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  14,  Criminal  Law,  §f  1139,  1140,  1864, 
1865. 

For  other  definitions,  see  Words  and  Phrases, 
VOL  1,  pp.  204,  205 ;    vol.  8,  p.  7566.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Sylvester ;  Frank 
•Park,  Jadge. 

Pearline  Ransom  was  convicted  of  larceny 
from  the  house,  and  she  brings  error.  Re- 
versed. 

Payton  &  Hay,  for  plaintiff  in  error.  J. 
H.  Tipton,  for  the  State. 

RUSSELL,  J.  The  defendant  was  convict- 
ed of  larceny  from  the  house,  and,  upon  the 
overruling  of  her  motion  for  new  trial,  ex- 
cepted.   It  is  needless  to  discuss  any  of  the 


12  assignments  of  error,  except  2.  The  others 
are  wholly  without  merit  So  far  as  the  facts 
are  concerned,  the  issue  between  the  state  and 
the  accused  is  clear-cut  and  well-defined.  The 
evidence  for  the  state  tended  to  show  the 
larceny  of  a  cap  and  hat  pin.  The  evidence  in 
behalf  of  the  defendant.  If  believed  by  the 
jury,  established  an  alibi  and  made  it  Im- 
possible for  the  defendant  to  be  the  thief, 
even  if  the  corpus  delicti  was  proved. 

1.  For  this  reason  we  think  that  the  judge 
should  not  have  perhaps  stressed  the  burden 
devolving  upon  the  defendant,  and  perhaps 
magnified  it,  by  reading  and  then  repeating 
to  the  jury  section  992  of  the  Penal  Code  of 
1895,  without  telling  them,  In  the  same  con- 
nection, that  the  onus  was  on  the  accused  to 
verify  the  alibi,  not  beyond  all  reasonable 
doubt,  but  only  to  the  reasonable  satisfaction 
of  the  jury,  and,  further,  that  any  evidence 
whatever  of  alibi  is  to  be  considered  on  the 
general  case,  with  the  rest  of  the  testimony, 
and,  if  a  reasonable  doubt  of  guilt  be  raised 
by  the  evidence  as  a  whole,  the  doubt  must 
be  given  In  favor  of  Innocence.  No  request  to 
charge  upon  the  subject  was  presented,  and 
therefore  we  should  not  reverse  the  judg- 
ment upon  this  ground.  We  refer  to  it,  how- 
ever, because  we  know  that  the  upright  and 
impartial  judge  who  presides  in  the  city 
court  of  Sylvester  needs  only  to  have  the  mat- 
ter suggested.  In  order  that  there  may  be 
even  no  vestige  of  ground  for  complaint  on 
the  future  trial  of  this  case,  which  we  are 
constrained  to  award  upon  another  ground. 

It  has  been  frequently  ruled  that,  when 
the  defense  of  alibi  is  set  up  in  a  case  and  is 
sustained  by  testimony,  the  failure  to  charge 
upon  the  law  of  alibi  will  cause  a  new  trial. 
The  judge  In  this  case  charged  the  law  of 
alibi  by  twice  repeating  to  the  jury  section 
992  of  the  Penal  Code  of  1895.  In  the  ab- 
sence of  a  written  request  for  more  specific 
InstructloniB,  this  may  be  a  compliance  with 
the  letter  of  the  rule  laid  down  in  Moody  v. 
State,  114  Ga.  449,  40  S.  E.  242,  Fletcher  v. 
State,  85  Ga.  666,  11  S.  E.  872,  and  other  de- 
cisions. But  we  think  the  far  better  and 
fairer  practice  is  to  specially  instruct  the 
jury  in  every  case,  further,  that  the  accused 
is  not  required  to  establish  his  defense  of 
alibi  beyond  a  reasonable  doubt,  but  only  to 
the  reasonable  satisfaction  of  the  jury,  and 
to  charge  in  addition  that,  even  if  the  alibi 
be  not  established  to  the  satisfaction  of  the 
jury,  any  evidence  whatsoever  of  alibi  must 
be  considered  with  the  rest  of  the  testimony, 
and,  if  a  reasonable  doubt  of  guilt  be 
raised  upon  the  consideration  of  the  evidence 
as  a  whole,  the  defendant  should  be  acquit- 
ted. Harrison  v.  State,  83  Ga.  130,  9  S.  E. 
542 ;  Landis  v.  State,  70  Ga.  651,  48  Am.  Rep. 
588.  As  said  by  Judge  Jackson  In  Ledford  v. 
State,  75  Ga.  858  (3) :  "The  charge  excluded 
all  the  evidence  about  the  alibi  from  being 
weighed  by  the  jury  on  the  subject  of  rea- 
sonable doubts  of  defendant's  gulltt  <ai  tbe 
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Issue  of  guilty  or  not  guilty  of  the  riot 
Thougb  the  burden  was  the  defendant's  to 
show  alibi  to  the  satisfaction  of  the  jury,  and 
on  that  issue  reasonable  doubts  would  not 
avail  him,  yet,  on  the  final  issue  of  guilty  or 
not  guilty  of  the  riot,  all  the  evidence  is  for 
the  consideration  of  the  jury,  and  It  is  for 
them  to  say  whether,  from  all  of  it,  he  is 
guilty  beyond  a  reasonable  doubt  See  3 
Blackstone,  363;  Ransom  v.  Roberts,  65 
Ga.  304 ;  Barron  v.  State,  74  Ga.  833 ;  Bryan 
V.  State,  Y4  Ga.  393;  Johnson  v.  State,  59 
Ga.  142." 

We  think  a  new  trial  should  have  been 
granted  because  the  court  erred  in  charging 
the  jury  upon  the  subject  of  confessions,  as 
excepted  to  in  the  seventh  ground  of  the 
motion  for  new  trial.  After  properly  in- 
structing the  jury  upon  the  law  of  circum- 
stantial evidence  (as  be  should  have  done  in 
this  case),  the  court  gave  sections  1102  and 
1005  of  the  Penal  Oode  of  1895  in  charge  to 
the  jury.  Section  1005  is  as  follows:  "All 
admissions  should  be  scanned  with  care  and 
confessions  of  guilt  should  be  received  with 
great  caution.  A  confession  alone,  uncorrob- 
orated by  other  evidence,  will  not  justify  a 
conviction."  This  charge  was  not  followed 
by  any  further  instruction  by  the  court  on 
the  subject  iior  was  the  attention  of  the  jury 
called  to  the  difference  between  an  inculpa- 
tory admission  and  a  confession.  If  the  court 
had  in  the  charge  clearly  drawn  the  distinc- 
tion between  a  confession  of  guilt  and  an  in- 
culpatory admission,  the  error  would  not  have 
been  so  grave.  But  we  do  not  think  that  any 
reference  to  the  subject  of  confession  was  au- 
thorized by  the  evidence  in  this  case.  And 
we  are  further  of  the  opinion  that  the  refer- 
ence was  peculiarly  harmful  to  the  defend- 
ant for  the  very  reason  that  unless  the  at- 
tention of  the  jury  was  specifically  and  direct- 
ly called  to  the  marked  distinction  between  a 
confession  and  an  inculpatory  admission, 
they  would  most  probably  be  misled  into  the 
conclusion  that  there  was  evidence  of  a  con- 
fession.   This,  however,  is  not  the  case. 

The  evidence  of  the  prosecutor  was  that  he 
asked  the  defendant  where  she  got  her  hat 
pin,  *'and  she  said  she  got  it  out  of  a  hat 
there  on  the  table."  This  was  no  confession 
that  she  had  stolen  the  hat  pin.'  It  was  an 
inculpatory  admission — a  circumstance  which. 
In  connection  with  the  facts  that  the  defend- 
ant had  the  hat  pin  partly  concealed  under 
her  apron  and  that  she  voluntarily  gave  up 
the  hat  pin  and  the  cap  upon  being  discov- 
ered with  them,  would  have  authorized  the 
Jury  to  find  a  verdict  of  guilty.  But  it  does 
not  amount  to  a  confession,  because  it  re- 
quired other  facts,  to  which  we  have  alluded, 
to  develop  the  conclusion  that  the  taking  was 
with  Intent  to  steal.  This  court  has  hereto- 
fore ruled,  In  Riley  v.  State,  1  Ga.  App.  651, 
57  8.  B.  1031,  in  which  the  subject  is  fully 
treated,  that  "proof  of  an  inculpatory  admis- 
sion will  not  authorize  a  charge  upon  the 
subject  of  confession."    There  is  a  very  mark- 


ed difference  betweoi  Toluntarily  admitting 
guilt  of  a  criminal  offense  or  admitting  the 
main  fact  or  facts  which  are  absolutely  in- 
consistent with  innocence,  and  admitting  a 
fact  or  a  number  of  facts  which  could  be  true 
and  yet  consistent  with  innocence.  The  ad- 
mission of  the  defendant  that  she  got  the  hat 
pin  out  of  a  hat  on  the  table  in  the  prosecu- 
tor's store,  considered  alone,  was  a  statement 
consistent  with  innocence;  for  it  did  not  ad- 
mit the  main  fact,  that  the  taking  was  with 
intent  to  steal.  Proof  of  the  intention,  with- 
out which  there  cannot  be  guilt  of  larceny, 
had  to  depend  on  other  facts  and  drama- 
stances  in  the  testimony.  It  would  be  proper 
to  instruct  the  jury  that  if  they  believed 
any  admissions  were  made  by  the  defendant 
as  to  any  fact  or  facts  illustrative  of  her 
guilt  or  innocence,  they  might  consider  this 
circumstance  in  connection  with  and  in  the 
light  of  any  other  facts,  if  there  be  any  such 
established  to  their  satisfaction,  bearing  upon 
the  guilt  or  innocence  of  the  accused,  and 
from  all  of  the  testimony  determine  her  guilt 
or  innocence,  but  that  all  admissions  should 
be  scanned  with  care  and  received  with  great 
caution.  But  unless  a  confession  has  been 
shown,  the  subject  should  not  be  presented 
to  the  jury  at  all.  This  is  no  new  doctrine 
of  the  law.  It  has  been  held  repeatedly  by 
our  Supreme  Court,  and  more  than  once  by 
the  Court  of  Appeals.  To  refer  to  the  subject 
of  confession  In  a  charge  to  the  jury,  where 
nothing  but  the  circumstance  of  an  incrimina- 
tory admission  has  been  shown,  is  the  more 
harmful  the  more  nearly  the  admission  ap- 
proaches the  completeness  of  a  plenary  con- 
fession of  guilt 
Judgment  reversed.      , 


CE  Qa.  App.  812) 
BELL  V.  NEW  ORLEANS  &  N.  B.  R.  Oa 

(No.  521.) 
(Court  of  Appeals  of  Georgia.    Nov.  11,  1907.) 

1.  Bbrob,  Writ  of— General  Exceptions. 

Under  the  decision  of  the  Supreme  Court  la 
the  case  of  Lyndon  v.  Georgia  By.  4b  Elec  Co., 
129  Ga.  — ^,  58  S.  Ei.  1047,  the  writ  of  error  is 
not  subject  to  dismissal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  2,  Appeal  and  Error,  §  1621.] 

2.  Abatement  and  Revivait-Objectionb  to 
Jurisdiction  —  Mode  or  Making  Objec- 
tion. 

Where  the  record  shows  a  return  of  service 
prima  facie  valid,  and  the  defendant  discovers 
the  existence  of  the  return  prior  to  judgment 
the  objection  of  lacli  of  service  can  be  made 
only  by  plea  in  abatement,  accompanied  by  a 
traverse  of  the  official  return. 

(a)  Such  a  plea,  bemg  dilatory  in  its  nature, 
should  be  verified. 

(b)  If  the  return  of  service  be  made  by  a  depu- 
ty sheriff,  both  he  and  the  sheriff  are  necessary 
parties  to  the  traverse. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Di«. 
vol.  40,  Process,  §  223;   vol.  89,  Pleading,   | 

Ooo.J 

8.  Pleading  —  Verification  —  PuBA  to  Ju- 
risdiction. 

A  plea  to  the  jurisdiction  must  be  verified. 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig, 

vol.  30.  Pleading,  i  182%.] 
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i.   GOBPORATIONS— FOBEIOn— ^EBVICE  OV  PRO- 
CESS. 

Service  of  process  on  a  nonresident  corpor- 
ation may  be  legally  perfected,  so  as  to  give 
jurisdiction  to  the  courts  of  this  state  for  the 
rendition  of  a  judgment  of  at  least  local  efficacy, 
by  banding  a  copy  personally  to  an  agent,  design 
nated  aa  a  '^commercial  agent,"  who  maintains 
an  office  in  this  state,  furnisHed  him  b^  the  de- 
fendant companv,  wherein  he  does  chiefly  cor- 
respondence, and  who  represents  the  defendant 
in  soliciting  freights  and  other  business,  but  who 
has  no  autnority  to  make  contracts,  sell  tickets, 
or  to  collect  money  for  the  defehdant. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  12,  Corporations,  §  2010.] 

6.  Appearance— Waiver  of  Objections— Db- 

VECTS  IN  SERYIOE. 

A  special  appearance,  nr^^ing  lack  of  serv- 
ice and  lack  of  jurisdiction,  is  not  waived  by 
the  filing  of  a  demurrer  or  plea  to  the  merits 
under  the  express  protestation  that  the  special 
appearance  is  not  waived. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appearance,  §  143.] 

(Syllabus  by  the  Court.) 

Error  from  CII7  Court  of  Atlanta;  H.  M. 
Beid,  Judge. 

Action  by  O.  A.  Bell  against  the  New  Or- 
leans &  Northeastern  Railroad  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.  Defendant  in  error  moves  to  dis- 
miss the  bill  of  ezceptioiis.  Motion  denied, 
and  judgment  reversed. 

Bell  instituted  his  action  in  the  city  court 
of  Atlanta  against  the  New  Orleans  &  North- 
eastern Railroad  Company,  alleging  that  the 
defendant  had  an  office  and  an  agent  in  the 
county  in  which  the  court  is  located.  A 
deputy  sheriff  made  the  following  return: 
"Served  the  defendant  New  Orleans  &  North- 
eastern Railroad  Company,  a  corporation, 
by  serving  Ray  Knight,  its  commercial  agent, 
by  leaving  a  copy  of  the  within  writ  and 
process  with  him  in  person  at  the  office  and 
place  of  doing  business  of  said  cori>oration 
in  Fulton  county,  Georgia.  This  January 
30th,  1900."  At  the  first,  term  the  defendant 
filed  the  following  defense:  **The  defend- 
ant prays  leave  to  appear  specially  for  the 
purpose  herein  set  forth,  and  for  no  other 
purpose,  and  hereby  traverses  the  return  of 
service  made  by  J.  T.  Jones,  deputy  sheriff, 
uxx>n  the  summons  and  process  issued  in 
said  cause,  and  moves  the  court  to  make  said 
Jones  a  party  hereto,  and  to  set  aside  the 
said  return  of  service,  for  the  reason  that 
said  return  is  untrue  in  fact;  and  defendant 
moves  the  court  to  disregard  said  return  for 
the  reason  that  it  is  insufficient  in  law,  and 
to  dismiss  said  cause,  and  hereby  prays  the 
Judgment  of  the  court  whether  it  should  be 
compelled  to  appear  therein  or  plead  to  the 
petition  filed  therein,  for  the  reason  that  it 
has  not  been  served  with  process  therein, 
and  has  not  acknowledged,  and  does  not  ac- 
knowledge, service  therein,  nor  waive  due 
service  of  process  upon  it,  on  the  following 
grounds,  to  wit:  (1)  The  city  court  of  At- 
lanta has  no  jurisdiction  oTer  the  person  of 
defendant,  for  the  reason  tliat  it  is  a  non- 
resident corporation  and  is  not  doing  busi- 


ness in  the  county  of  Fulton  and  state  of 
Georgia,  and  has  no  place  nor  office  in  said 
county  for  transacting  the  usual  and  ordi- 
nary business  of  said  corporation,  and  no 
officer  or  agent  of  said  corporation  Is  locat- 
ed in  said  county.  (2)  The  person  mention- 
ed in  said  deputy  sheriff's  return  of  service 
in  said  cause,  to  wit,  *Ray  Knight,'  is  not 
such  an  officer  or  agent  of  said  corporation 
as  is  subject  to  service  of  process  in  suits 
against  said  corporation  in  order  to  bind  said 
corporation  thereby,  nor  has  he  any  power 
or  authority  to  acknowledge  service  of  pro- 
cess, so  as  to  make  said  acknowledgment 
binding  upon  said  corporation,  nor  to  waive 
such  process.  Said  Knight  was  employed  by 
the  defendant,  at  the  time  of  the  alleged 
service  of  said  process,  for  the  sole  purpose 
of  diverting  freight  to  such  railroads  leading 
out  of  Atlanta,  Ga.,  as  had  running  connec- 
tion with  the  defendant's  line  at  Meridian^ 
in  the  state  of  Mississippi.  He  had  no  au- 
thority to  sell  tickets,  or  to  make  contracts 
or  rates,  for  the  transportation  of  freight 
or  passengers  over  the  defendant's  road,  nor 
to  collect  money  due  defendant  for  such 
transportation  of  freight  or  passengers.  In 
order  to  enable  said  Knight  to  serve  de- 
fendant in  said  employment  of  thus  divert- 
ing freights  over  defendant's  line,  it  sup- 
plied him  at  its  own  expense  with  a  desk- 
room  in  the  Equitable  Building,  In  the  sec- 
ond floor  of  said  building,  in  Atlanta,  Ga., 
which  room  was  occupied  in  part  hy  the  em- 
ploy^ of  the  Philadelphia  &  Reading  Rail- 
way and  in  part  by  another  person,  who  was 
not  connected  in  any  way  with,  nor  em- 
ployed by,  either  defendant's  road  or  the 
Philadelphia  &  Reading  Railway.  This  room 
was  of  small  size,  and  had  only  one  door 
leading  out  into  the  hall  of  said  building; 
and  on  said  door  was  printed  the  following 
words  and  notice,  to  wit:  'N.  O.  &  N.  E.  R. 
R.,  A.  &  V.  Ry.,  v.,  S.  &  P.  Ry.,  Office  Com- 
mercial Agent  Philadelphia  &  Reading 
Railway,  Office  Traveling  Freight  Agent; 
John  J.  Lynch.'  The  letters  and  initials 
aforesaid,  preceding  the  words,  'Office  Com- 
mercial Agent,'  were  intended  to  refer  to 
three  different  railroadd  by  which  said  Knight 
was  employed  for  the  purpose  hereinbefore 
set  forth,  viz.,  the  New  Orleans  &  North- 
eastern Railroad,  the  Alabama  &  VIcksburg 
Railway,  and  the  VIcksburg,  Shreveport  & 
Pacific  Railway.  Said  Knight's  employmmt 
and  line  of  work  for  the  said  three  rail- 
roads necessitated  his  traveling  about  the 
territory  adjacent  to  Atlanta  most  of  the 
time  and  hence  he  was  out  of  his  said  office 
or  room  in  the  Equitable  Building  and  away  - 
from  the  city  of  Atlanta  from  four  to  five 
days  in  every  week.  In  fact,  he  merely 
kept  his  desk  in  said  room  as  a  place  for  his 
mail  to  be  sent  and  a  place  to  write  letters 
while  in  Atlanta,  and  his  said  deskroom  in 
said  room  was  paid  for  in  part  by  each  of 
the  said  three  railroads  by  which  he  waa 
employed  as  aforesaid*" 


104 


60  SOUTHBASTEBN  BBPORTBB. 


(G« 


By  order  the  deputy  sheriff  was  made 
party  to  the  traverse  and  acknowledged  serv- 
ice. The  plaintiff  filed  his  motion  to  strike 
the  plea  to  the  jurisdiction  and  the  traverse 
and  exceptions  to  service  filed  by  defendant 
In^said  case,  on  the  following  grounds:  Be- 
cause the  same  is  not  sworn  to.  Because  said 
traverse  is  insufficient  in  law ;  because  it  ap- 
pears from  said  traverse  or  plea  to  the  juris- 
diction that  the  defendant  did  have  an  agent 
in  said  county  and  a  place  of  business.  It  is 
immaterial  that  the  oflice  was  small,  and 
that  it  had  but  one  door  to  it,  and  that  other 
companies  had  the  right  to  use  it  It  is 
immaterial  that  the  defendant's  agent  also 
represented  other  companies.  It  is  imma- 
terial that  said  agent  was  limited  in  au- 
thority. It  is  not  material  that  said  agent 
was  frequently  out  of  the  office.  By  way 
of  amendment  the  plaintiff  also  filed  the  fol- 
lowing: "Plaintiff  moves  to  strike  the  de- 
fendant's plea  to  the  jurisdiction  on  the  fol- 
lowing grounds:  Said  defendant  company 
has  filed  a  general  demurrer  to  plaintiff's 
cause  of  action,  and  in  so  doing  has  thereby 
pleaded  to  the  merits  of  plaintiff's  cause  of 
action.  The  demurrer,  under  our  code  plead- 
ings, must  be  filed  at  the  first  term,  and 
must  be  disposed  of  before  either  the  plea  or 
answer,  and,  in  being  disposed  of,  is  an  ad- 
mission and  waiver  of  the  court's  jurisdic- 
tion. Defendant  has  pleaded  to  the  merits 
of  plaintiff's  cause  of  action,  and  in  so  doing 
waives  the  right  to  plead  to  the  jurisdiction 
of  the  court.  Defendant  has  pleaded  to  the 
merits,  and  thereby  Invokes  protection  of  the 
court  hi  its  defense,  and  hence'  cannot  deny 
the  court's  authority  to  enforce  the  right  of 
the  plaintiff  (on  the  ground  that  the  defend- 
ant is  not  within  the  jurisdiction  of  the 
court)  or  to  judge  the  liability  of  the  defend- 
ant company.  Said  plea  to  the  jurisdiction  is 
not  sufficient,  because  it  is  not  set  up  therein 
what  court  in  this  state  has  jurisdiction  of 
said  defendant  company.  Said  plea  to  the 
jurisdiction  does,  not  show  on  its  face  juris- 
diction in  another  court  Wherefore  plain- 
tiff prays  that  the  said  plea  be  stricken. 
Plaintiff  demurs  to  the  defendant's  traverse, 
and  says  that  the  same  is  not  sufficient,  for 
the  following  reasons:  The  prayer  in  the 
traverse  does  not  set  up  the  fact  that  the 
sheriff  has  been  notified  that  he  is  to  be 
made,  or  of  his  having  been  made,  a  party 
defendant  in  the  traverse.  There  has  not 
been  such  service  on  the  sheriff,  appearing 
upon  the  face  of  the  traverse  and  the  entries 
thereon,  as  to  make  the  sheriff  a  party  de- 
fendant to  the  traverse,  in  that  it  is  not 
shown.  The  foregoing  defects  appear  on 
the  face  of  the  traverse.  Wherefore  plaintiff 
prays  that  said  traverse  be  stricken." 

The  court,  upon  hearing  these  motions, 
overruled  them,  and  the  plaintiff  excepted 
pendente  lite.  From  additional  record  which 
we  have  required  the  clerk  of  the  lower 
court  to  send  up,  It  appears  that  at  the  first 
term  the  defendant  filed  a  demurrer  to  the 


plaintiff's  action,  but  this  demurrer  Is  pref- 
aced with  the  following  limitation  and  pro- 
testation: **0n  the  first  day  of  the  term  to 
which  the  above-stated  cause  is  returnable 
comes  the  New  Orleans  &  Northeastern  Rail- 
road, the  defendant  therein,  and  without 
waiving  or  acknowledging  service  of  process, 
or  the  jurisdiction  of  the  court  therein,  but 
insisting  upon  the  want  of  jurisdiction,  and 
the  want  of  legal  service  of  process,  set  up 
in  a  special  appearance  plea  this  day  filed 
therein,  defendant  demurs  to  said  petition 
as  follows."  By  consent,  the  judge,  acting  as 
trior,  without  the  intervention  of  a  jury, 
heard  evidence,  which  was  substantially  in 
accord  with  the  facts  alleged  in  the  defend- 
ant's special  plea  in  abatement,  and  he  sus- 
tained the  plea  and  dismissed  the  action. 
In  the  bill  of  exceptions  sued  out  by  the 
plaintiff  error  is  duly  assigned  upon  the  ex- 
ceptions taken  pendente  lite.  To  the  final 
judgment,  finding  in  favor  of  the  plea,  excep- 
tion is  taken,  but  the  assignment  of  error  is 
general,  being  in  the  following  language: 
'*To  which  ruling  the  plaintiff  in  error  ex- 
cepted, and  now  excepts  and  assigns  the 
same  as  error."  The  defendant  in  error 
filed  in  this  court  a  motion  to  dismiss  the  bill 
of  exceptions,  on  the  ground  that  the  assign- 
ments of  error  are  not  specific 

Burton  Smith  and  Lawton  Nalley,  for 
plaintiff  in  error.  Tye  &  Bryan  and  Cha&  A* 
Read,  for  defendant  in  error. 

POWELL,  J.  (after  stating  the  facts  aa 
above).  1.  Irrespective  of  whether  the  as- 
signment of  error  to  the  final  judgment  la 
sufficiently  specific  or  not,  there  is  an  ex- 
ception to  the  final  judgment  and  error  la 
duly  assigned,  through  the  exceptions  pen- 
dente lite,  to  a  controlling  interlocutory  rul- 
ing. Therefore,  under  the  decision  In  Lyn- 
don V.  Ga.  Ry.  &  Elec.  Co.,  129  Ga.  ,  58 

S.  B.  1047,  the  writ  of  error  will  not  be  dis- 
missed. 

2.  It  is  the  right  of  a  defendant  to  appear 
specially  before  pleading  to  the  merits  and 
have  the  action  dismissed  on  the  ground  that 
there  has  been  no  legal  service  of  process. 
If  lack  of  proper  service  appears  on  the  face 
of  the  record,  advantage  of  this  defect  may 
be  taken  by  motion  or  any  other  appropriate 
procedure,  either  before  or  after  judgment 
provided  the  defendant  by  his  conduct  has 
done  nothing  to  waive  service.  Hobby  v. 
Bunch,  83  Ga.  1,  10  S.  E.  113  (5),  20  Am.  St 
Rep.  301.  When  the  record  shows  a  valid 
return  of  service,  and  it  Is  necessary  to  re- 
sort to  extrinsic  testimony  to  show  that  there 
has  been  no  service,  or  that  the  service  was 
for  any  reason  invalid,  the  objection  can  be 
made  only  by  plea  in  abatem^it  (if  before 
judgment),  and  in  connection  therewith  the 
sheriff's  return  must  be  duly  traversed.  19 
Am.  &  Bng.  Enc.  PI.  &  Pr.  707;  Civ.  Code 
1895,  §  4988 ;  Livingston  v.  Marshall,  82  Ga. 
281,  11  S.  B.  542.    Being  a  dilatory  plea,  it 
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most  be  filed  at  the  first  tenn,  at  least  at  the 
first  term  after  notice,  and  must  be  sworn 
to.  GlY.  Oode  1805,  H  4988,  6049,  6058.  Un- 
less dnly  traversed,  the  return  of  the  sheriff 
is  condnsly^.  If  the  return  is  made  by  a 
deputy  sheriff,  both  the  sheriff  and  the  depu- 
ty sheriff  must  be  made  parties  to  the  tray- 
erse.  We  are  not  able  to  cite  any  Georgia 
decision  In  support  of  the  proposition  that 
the  sheriff  must  be  made  party  when  the 
return  of  the  deputy  Is  traversed ;  for,  so  far 
as  our  Investigation  has  disclosed,  this  point 
has  never  been  made  previously.  However, 
the  reason  of  the  rule  seems  to  demand  that 
the  sheriff  be  made  a  party.  The  rule  that 
the  officer  is  a  necessary  party  to  the  traverse 
had  been  previously  announced  In  several 
cases ;  but  In  O'Bryan  v.  Oalhoun,  68  Ga.  218, 
Speer,  J.,  states  the  reason  as  follows:  "He 
and  his  securities  on  his  bond  have  a  vital 
Interest  In  the  question  thus  made,  and  they 
should  have  an  opportunity  to  be  heard  on 
the  Issue  the  defendant  has  made."  It  may 
be  noted,  too,  that  in  Elder  v.  CJozart,  69  Ga. 
199,  the  alleged  service  was  made  by  a  d^>- 
uty;  but  It  is  spol^en  of  as  the  sheriffs  act, 
in  regard  to  the  necessity  for  a  traverse.  By 
sections  4872  and  4379  of  the  Civil  Code  of 
1895  the  sheriff  and  the  sureties  on  his  bond 
are  primarily  liable  for  the  misconduct  of  his 
d^uty,  although  a  concurrent  liability  may 
exist  against  the  deputy  and  his  bondsmen. 
Therefore,  when  the  return  Is  by  the  deputy 
sheriff,  both  he  and  the  sheriff  are  necessary 
parties  to  the  traverse. 

3.  The  plea  to  the  jurisdiction  Is  likewise 
defective,  in  that  it  is  not  verified.  Civ. 
Code  1895,  S  5083. 

4.  For  these  formal  reasons  the  demurrer 
to  the  special  appearance  should  have  been 
sustained.  We  also  think  that  the  general 
demurrer  to  It  was  well  taken.  'There  are 
many  years  and  manifold  changes  in  econom- 
ic conditions  between  the  old  rule,  which 
denied  the  right  to  sue  a  foreign  corporation 
In  personam  outside  the  jurisdiction  of  its 
creation,  and  the  modem  doctrine,  that  the 
question  of  jurisdiction  and  suability  Is  not 
so  much  one  of  citizenship  as  one  of  find- 
ing. •  •  •  The  true  test  of  jurisdiction  Is 
not  residence  or  nonresldence  of  the  plain- 
tiff, or  the  place  where  the  cause  of  action 
originated,  but  whether  the  defendant  can  be 
found  and  served  in  the  jurisdiction  where 
the  cause  of  action  Is  asserted.  A  corpora- 
tion can  be  found  in  any  jurisdiction  where 
it  transacts  business  through  agents  located 
in  that  jurisdiction,  if  the  laws  of  the  same 
provide  a  method  of  perfecting  service  on  it 
by  serving  its  agents.  From  1845  to  the 
present  time  the  law  of  Georgia  has  provided 
that  service  of  process  necessary  to  the  com- 
mencement of  'any  suit  against  any  corpora- 
tion in  any  court,'  with  certain  exceptions 
which  are  not  material  to  this  discussion, 
may  be  perfected  by  serving  any  officer  or 
agent  of  such  corporation,  or  by  leaving  a 
copy  of  the  process  at  the  place  of  transact- 


ing the  usual  and  ordinary  business  of  such 
corporation,  if  such  place  shall  then  be  with- 
in the  jurisdiction  of  the  state  in  which  the 
suit  is  commenced.  Civ.  Code  1895,  I  1899. 
The  language  of  this  section  Is  sufficiently 
broad  to  authorize  the  service  of  process  in 
a  suit  against  a  foreign  corporation  that  has 
a  place  of  doing  business  in  this  state. 
•  •  •  A  corporation  is  not  always  pres- 
ent where  its  officers  are,  but  It  is  present 
in  any  place  where  its  officers  or  agents 
transact  business  in  behalf  of  the  corporation 
under  authority  conferred  by  it.  •  •  • 
At  common  law  service  upon  a  corporation 
could  be  perfected  only  by  serving  Its  head 
officer,  but  whether  service  upon  any  officer 
would  be  sufficient  to  bring  the  corporation 
Into  court  is  a  matter  to  be  determined  by 
municipal  law.  The  law  of  this  state  per- 
mits its  own  corporations  to  be  brought  into 
court  by  serving  any  officer  or  agent  tran»- 
acting  the  business  of  the  corporation,  and 
the  statute  Is  broad  enough  to  allow  service 
upon  a  foreign  corporation  in  the  same  way. 
The  state  of  Georgia  either  expressly  grants 
to  these  foreign  corporations  the  right  to  do 
business  within  its  limits,  or  tacltiy  permits 
them  to  transact  business  here.  They  are 
allowed  to  open  offices  In  this  state,  and  here 
deal  with  our  citizens  and  others  who  may 
be  temporarily  within  its  limits.  The  state 
protects  them  in  the  property  which  they 
hold.  The  courts  of  Georgia  are  open  to 
them  for  the  enforcement  of  any  claim  of 
any  character  which  they  may  have  against 
her  citizens,  or  citizens  of  other  states  pass- 
ing through  this  state,  subject  only  to  the 
qualification  above  referred  to.  Can  it  be  said 
that  it  is  a  hard  rule,  or  a  violation  of  any 
sound  principle,  that  they  should  be  put  upon 
the  same  footing  as  regards  causes  of  action 
against  them  as  that  on  which  our  own  cor- 
porations are  placed  by  the  law  of  the  land?" 
Reeves  v.  Southern  Ry.  Co.,  121  Ga.  561,  49 
S.  a  674,  70  L.  R.  A.  513. 

In  the  case  of  Denver  &  Rio  Grande  R. 
Co.  V.  Roller,  100  Fed.  788,  41  C.  C.  A.  22,  49 
L.  R.  A.  77,  the  service  was  perfected  under 
the  California  statute  upon  a  soliciting  agent 
who  maintained  an  office  and  performed,  for 
the  nonresident  defendant  company,  services 
substantially  similar  to  and  in  no  wise 
broader  than  those  performed  by  the  agent 
in  this  case.  The  court,  in  sustaining  the 
service,  says:  "The  object  of  the  service  is 
attained  when  the  agent  served  is  of  suffi- 
cient rank  and  character  as  to  make  it  rea- 
sonably certain  that  the  corporation  wili  be 
notified  of  the  service,  and  the  statute  Is 
complied  with  if  he  be  a  managing  or  busi- 
ness agent  in  any  specified  line  of  business 
transacted  by  the  corporation  in  the  state 
where  the  service  Is  made.  That  ShotweH, 
upon  whom  the  service  was  made,  was  such 
an  agent,  is  manifest  from  the  facts  above 
stated.*'  A  similar  ruling  as  to  a  similar 
agent  was  made  In  the  case  of  Tuchband  v. 
Chicago  &  Alton  R.  Co.,  115  N.  Y.  437,  22 


106 


60  S0UTHSA8TBRN  RiSPORTflB. 


(Git 


N.  E.  360.  In  the  case  of  Green  v.  C,  B. 
ft  Q.  Ry.  Go.  (decided  April  29,  1907)  206  U.  S. 
530,  27  Sup.  Ct  695,  51  L.  Ed.  916,  the  Su- 
preme Court  of  the  United  States  decided: 
"While  in  a  case  of  diverse  citizenship  the 
suit  may  be  brought  in  the  Circuit  Court  for 
the  district  of  the  residence  of  either  party, 
there  must  be  service  within  the  district; 
and,  if  the  defendant  is  a  nonresident  cor- 
poration, service  can  only  be  made  upon  it 
if  it  is  doing  business  in  that  district  in  such 
a  manner  and  to  such  an  extent  as  to  warrant 
the  inference  that  it  is  present  there  through 
Its  agent  A  railroad  company  which  has  no 
traclLB  within  the  district  is  not  doing  busi- 
ness therein  in  the  sense  that  liability  for 
service  is  incurred  because  it  hires  an  office 
and  employs  an  agent  for  the  merely  inci- 
dental business  of  solicitation  of  freight  and 
passenger  traffic."  By  way  of  distinguishing 
that  case  from  the  Roller  Case  and  the  Tuch- 
band  Case,  cited  supra,  the  court  says :  '*The 
question  here  is  whether  service  upon  the 
agent  was  sufficient,  and  one  element  of  its 
sufficiency  is  whether  the  facts  show  that 
the  defendant  corporation  was  doing  business 
within  the  district.  It  is  obvious  that  the  de- 
fendant was  doing  there  a  considerable  busi- 
ness of  a  certain  kind,  although  there  was  no 
carriage  of  freight  or  passengers.  In  sup- 
port of  his  contention  .  that  the  defendant 
was  doing  business  within  the  district  in  such 
a  sense  that  it  was  liable  to  service  there, 
the  plaintiff  cites  Denver,  etc.,  R.  Ck).  v. 
Roller,  100  Fed.  738,  41  C.  C.  A.  22.  49  L.  R. 
A.  77,  and  Tuchband  v.  Chicago,  etc.,  R.  R., 
115  N.  Y.  437,  22  N.  El  860.  The  facts  in 
those  cases  were  similar  to  those  in  the 
present  case.  But  in  both  cases  the  actions 
were  brought  in  the  j9tate  courts,  and  the 
question  was  of  the  interpretation  of  a 
state  statute,  and  the  jurisdiction  of  the 
state  courts.'*  This  language  connotes  the 
idea  that  certain  modes  of  service  may  be 
sufficient  to  give  jurisdiction  for  state  pur- 
poses and  not  for  federal  purposes.  It  may 
be  that  the  service  in  this  case  is  of  such  a 
nature  that  if,  upon  a  judgment  rendered  by 
virtue  of  it,  suit  should  be  brought  in  a 
sister  state,  the  full  faith  and  credit  clause 
of  the  federal  Constitution  would  not  compel 
recognition  of  its  validity ;  yet  such  a  judg- 
ment is  as  enforceable  as  any  other  judgment 
may  be  in  the  courts  of  this  stata  That  a 
judgment  may  have  such  attributes,  see  the 
case  of  Haddock  v.  Haddock,  201  tJ.  S.  562, 
26  Sup.  Ct  525,  50  L.  Ed.  867. 

We  are  satisfied  that  the  Legislature  of 
this  state  intended  that  service  upon  an  agent 
bearing  such  relation  to  a  corporation  as 
Knight  does  to  the  defendant  in  this  case 
should  be  sufficient,  under  the  broad  language 
of  section  1899  of  the  Civil  Code  of  1895: 
''Service  of  all  subpcBnas,  writs  and  attach- 
ments, and  other  process  necessary  to  the 
commencement  of  any  suit  against  any  cor- 
poration in  any  court,  except  as  hereinafter 


provided,  may  be  perfected  hj  Mrrifls  any 
officer  or  agent  of  such  corporation,  or  by 
leaving  the  same  at  the  place  of  transacting 
the  usual  and  ordinary  public  business  of 
such  corporation,  if  any  such  place  of  business 
then  shall  be  within  the  jurisdiction  of  the 
court  in  which  said  suit  may  be  commenced. 
The  officer  shall  specify  the  mode  of  serv- 
ice in  his  return."  To  this  legislative  intent 
it  is  our  duty  to  give  effect,  and  we  will  let 
the  federal  question  take  care  of  itself. 
See  Southern  Bell  Tel.  Co.  v.  Parker,  119  Qa. 
727,  47  S.  E.  194.  It  was  the  privilege' of  the 
defendant  to  file  demurrer,  thereby  pleading 
to  the  merits,  without  waiving  the  right  to 
object  to  the  service,  upon  expressly  stating, 
as  it  did,  that  it  was  filed  subject  to  the  ac^ 
tion  of  the  court  upon  the  preliminary  ques- 
tion. High  V.  Padrosa,  119  Qa.  648,  46  S.  lb. 
869;  Medical  College  of  Georgia  ▼.  Rushing, 
124  Ga.  239,  52  a  B.  338  (3).  Such  an  appear- 
ance, if  the  defendant  had  been  successful 
in  its  effort  to  dismiss  the  action  through  the 
special  appearance,  would  not  have  confer- 
red jurisdiction  upon  the  court,  and  would 
not  have  amounted  to  a  waiver  of  process. 
Judgment  reversed. 


(2  Oa.  Ai9.  776) 
WHOLESALE  MERCANTILE  CO.  ▼.  JACK- 
SON.   (No.  485.) 
(Court  of  Appeals  of  Georgia.    Nov.  11,  1907.) 

1.  Wbit   of   Ebbob  ^  Revxsw  —  Vkbdiot   on 
Conflicting  Evioence. 

The  evidence  on  the  only  material  point  in 
the  case  was  conflicting,  and  we  have  more  than 
once  held  that  in  such  a  case  this  court  cannot 
interfere  with  the  finding  of  the  jury  npon  the 
facts. 

[Ed.  Note.— For  cases  in  point,  see  CJent  Dig. 
vol.  3,  Appeal  and  Error,  |S  3935-3937.] 

2.  Sales  —  Actions  —  iNSTBuorioNa—HABM- 
LESS  Ebbob. 

There  was  no  error  in  giving  In  charge  to 
the  jury  the  exceptions  to  the  statute  of  frauds, 
contained  in  Civ.  Code  1895,  S  2694;  the  de- 
fendant hayine  pleaded  the  seventh  paragraph 
of  section  2693  m  defense,  and  there  being  evi- 
dence to  authorize  such  a  charge.  The  charge 
on  this  subject  considered  as  a  whole,  is  a  fair 
presentation  of  the  principles  applicable  to  the 
evidence.  If  there  was  error  in  presenting  the 
third  exception  to  the  jury,  the  error  was  harm- 
less to  the  plaintiif  in  error. 

3.  Same— Acceptance. 

There  being  evidence  in  behalf  of  the  plain- 
lift  that  he  delivered  the  exact  quantity  of  goods 
bought,  and  no  dispute  as  to  the  quality  or  price 
of  the  goods,  it  was  no  error  to  charge  the  iary 
that,  4f  thev  believed  the  testimony  for  the  plain- 
tiff, the  defendant  would  have  no  right  to  reject 
the  goods,  nor  any  reason  for  inspection.  Accept- 
ance follows  necessarily  on  the  impossibility  c^ 
rejecting  the  goods  contracted  to  be  bought, 
when  the  goods  delivered  are  In  every  respect 
the  exact  articles  purchased. 

4.  Ebbob,  Wbit  of— Review. 

The  assignments  of  error  contained  in  the 
first,  second,  fifth,  seventh,  eighth,  and  ninth 
grounds  of  the  motion  for  new  trial  are  not,  for 
any  of  the  reasons  assigned,  erroneous. 

5.  Tbial  —  iNSTBucnoNs— Ambiquitt— Cube 
BY  Otheb  Instbuction  Given. 

The  court  having  more  than  once  instructed 
the  jury  that  plaintiff's  right  to  recover  was 


Oa.) 


WHOLESALE  MERCANTILE  CO.  v.  JACKSON. 


107 


dependent  npon  his  compliance  with  his  contract 
and  acceptance  of  the  goods  by  the  buyer,  the 
charge  complained  of  in  the  fourth  ground  of  the 
motion  was  not  erroneous,  and  could  not  be 
understood  by  the  jury  as  relieviug  the  plaintiff 
from  compliance  with  his  contract.  Even  if 
there  had  been  ambiguity  in  the  charge  com- 
plained of  in  the  fourth  ground,  it  was  relieved 
by  the  instruction  of  which  complaint  is  made 
in  the  sixth  ground. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
,vol.  46,  Trial,  S§  70a-711.  718.] 

0.  Same— iNBTBUCTioNS— Requeotb. 

There  is  no  merit  in  the  seventh  ground  of 
the  motion  for  new  trial.  One  cannot  complain 
if  the  court  charges  the  jury  in  accordance  with 
his  own  suggestion,  although  such  charge  must 
necessarily  Ibe  qualified,  in  order  that  tbe  jury 
may  be  legally  instructed. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
▼01.  3,  Appeal  and  Error,  |  3602.] 

7.  Sake— Nbcessitt  of  Request  fob  Mobs 

SpECTFIO  iNSTBUCnONS. 

The  charge  complained  of  in  the  tenth 
ground  of  the  motion  was  given  in  compliance 
with  an  oral  request,  and  could  well  have  been 
declined  if  presented  in  writing,  because  the 
principle  involved  had  already  been  fuUv  cov- 
ered in  the  general  charge.  If  more  specific  in- 
structions  were  desired,  they  should  nave  been 
requested  in  writing. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  46,  Appeal  and  Error,  S§  628,  651>^9.] 

(Syllabus  by  the  Court.) 

Error  from  Gity  Court  of  Gartersville;  A. 
M.  Foute,  Judge. 

Action  by  W.  A.  JackBon  against  rthe 
Wholesale  Mercantile  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Afi^rmed. 

Jackson  brought  suit  against  the  Wholesale 
Mercantile  Company  to  recover  the  contract 
price  of  goods  sold  and  delirered  as  set  forth 
In  the  petition.  The  defendant  filed  a  plea 
denying  the  contract  of  sale  as  alleged,  and 
claimed  that  a  smaller  quantity  of  the  goods 
were  bought.  It  further  pleaded  that  the 
alleged  contract  was  within  the  statute  of 
frauds.  The  issue  was  submitted  to  the  jury, 
and  a  verdict  was  rendered  in  favor  of  the 
plaintiff  for  the  full  contract  price  as  claimed 
by  him.  The  Wholesale  Mercantile  Company 
assigns  error  upon  the  refusal  of  a  new  trial. 
In  addition  to  the  general  grounds,  it  insisted, 
In  Its  motion  for  a  new  trial : 

(1)  That  the  court  erred  in  omitting  to 
clearly,  state  to  the  Jury  certain  contentions 
of  the  defendant,  and,  by  stating  the  defend- 
ant's contentions  inaccurately,  prejudiced  its 
case  before  the  jury. 

(2)  That  the  court  erred  in  stating  the  con- 
tention of  the  defendant  on  the  subject  of  the 
statute  of  frauds,  in  that  the  statement  of  the 
defendant's  contention  under  the  statute  of 
frauds  was  too  general  and  indefinite. 

(3)  That  the  court  erred  in  charging  the 
Jury  the  first  and  third  exceptions  to  subsec- 
tion 7  of  section  2693  of  the  Civil  Code  of 
1895.  It  is  insisted  that  the  first  exception 
to  that  subsection,  as  set  forth  in  section 
2694,  and  given  In  charge  by  the  court  was 
inapplicable^  upon  the  ground  that  there  was 


no  evidence  whatever  tending  to  show  that 
the  alleged  contract  of  sale  had  ever  been 
fully  executed,  and  that,  therefore,  the 
court's  statement  of  said  exception  as  a  rule 
of  law  for  the  guidance  of  the  jury  was  er- 
roneous and  misleading,  and  calculated  to 
confuse  the  jury,  to  the  Injury  of  the  defend- 
ant. Elxception  Is  taken  to  the  statement  by 
the  court  of  the  third  exception  upon  the 
same  ground,  and,  further,  because  the  court 
after  charging  the  jury  the  third  exception 
in  section  2694,  failed  to  Instruct  the  jury  as 
to  what  the  nature,  character,  and  extent  of 
the  part  performance  of  said  contract  of  sale 
must  have  been,  in  order  that  refusal  to 
comply  with  said  contract  would  be  a  fraud 
by  the  defendant  such  as  to  authorize  the 
court  to  compel  It  to  perform;  and  it  is 
further  contended  that  the  Instruction  of  the 
court  that  said  exceptions  referred  to  facts 
which  the  jury  must  determine  from  the  evi- 
dence, without  indicating  how  such  excep- 
tions referred  to  facts,  or  what  facts  were 
referred  to,  confused  and  misled  the  jury. 

(4)  Error  is  also  assigned  upon  the  fol- 
lowing charge :  "If  the  clerk.  Hawkins,  had 
no  authority  to  receive  the  goods,  if  you  be- 
lieve that  the  company  knew  that  the  fruit 
was  being  put  Into  its  warehouse  and  had 
reason  to  believe  the  plaintiff  expected  pay 
therefor,  you  should  find  for  the  plaintiff" — 
defendant  insisting  that  the  charge,  does  not 
limit  the  jury  to  the  evidence  as  the  basis  for 
the  conclusions  of  fact  which  may  be  reached 
by  them,  and  that  mere  knowledge  of  the 
defendant  that  the  fmit  was  being  put  Into 
its  warehouse,  and  reason  for  belief  on  de- 
fendant's part  that  plaintiff  expected  to  be 
paid  for  it  would  not  alone  suffice  to  author- 
ize the  jury  to  find  for  the  plaintiff,  and  that 
said  charge  amounted  to  a  direction  of  a 
verdict  against  the  defendant 

(5)  In  the  fifth  ground  of  the  motion  it  is 
contended  that  the  court  erred  in  charging 
the  jury  that  they  need  not  consider  the 
custom  as  to  the  amounts  generally  purchased 
by  the  parties,  If  they  found,  from  the  evi- 
dence, that  plaintiff  and  defendant  had  a  con- 
tract with  reference  to  the  fruit,  but  that 
the  contract  would  control. 

(6)  In  the  sixth  ground  error  is  assigned 
on  the  following  instruction  to  the  jury: 
••Tou  will  consider  all  the  facts  incident  to 
this  transaction,  and  whether  or  not  this  de> 
feBdant  company  knew  that  these  goods  were 
being  placed  in  their  warehouse  at  the  time 
they  were;  and  If  you  find  that  they  did 
know  this,  and  that  it  was  being  done  in 
pursuance  of  the  contract  which  the  general 
manager  had  made  with  this  plaintiff,  then 
the  company  would  be  bound;  otherwise,  it 
would  not  be  bound."  It  is  contended  that 
this  made  the  defendant  liable  without  an  in- 
spection or  acceptance  of  the  goods,  and  with- 
out regard  to  the  statute  of  frauds,  and  also 
without  regard  to  whether  the  goods  de- 
livered  corresponded  in  quality,   aggregate 
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<iuantlty  of  the  whole,  or  relative  quantity 
of  each  of  the  three  kinds  of  goods  bar- 
gained for. 

(7)  It  is  insisted  that  the  language  of  the 
court  In  response  to  an  oral  request  to  charge, 
preferred  by  the  defendant's  counsel,  con- 
tained a  strong  Intimation  that  allowing  the 
goods  to  be  placed  in  the  warehouse  was  a 
waiver  of  the  right  to  reject  them,  and 
amounted  to  an  acceptance,  although  the 
clerk  who  received  them  had  no  authority 
to  accept  them. 

(8)  The  assignment  of  error  in  the  eighth 
ground  ia  practically  the  same  as  that  con- 
tained in  the  third. 

(9)  In  the  ninth  ground  of  the  motion  ex- 
ception is  taken  to  the  following  charge :  "If 
you  find  from  the  evidence  that  these  goods 
were  bought  by  sample,  and  that  the  sample 
inspected  was  satisfactory  to  the  buyer,  ther 
the  defendant  would  be  bound  by  the  in- 
spection he  made,  unless  he  understood  that 
later  on  he  had  the  right  to  examine  other 
parcels  or  parts  of  the  same.  If  you  find 
that  the  plaintiflF,  by  the  request  of  the  de- 
fendant, carried  samples  of  these  goods  to 
the  defendant  company,  and  that  they  were 
examined  and  accepted  as  satisfactory  to  the 
defendant  company,  and  goods  of  this  same 
class  were  delivered  to  the  defendant  com- 
pany, and  nothing  else  appeared,  then  the 
compan:$r  would  be  bound  to  pay  for  them." 

(10)  Immediately  following  the  charge  last 
quoted,  and  in  response  to  a  suggestion  by  the 
defendant's  counsel  that  the  defendant  had 
the  right  to  refuse  the  fruit  for  not  corre- 
sponding in  quantity  as  well  as  quality,  the 
judge  charged  the  jury  as  follows:  "I  thought 
I  had  covered  that  I  charge  you,  gentlemen, 
that  if  you  find  that  the  plaintiff  is  mistaken 
about  his  right  to  deliver  them  all  the  goods 
he  had  of  this  kind,  and  that  the  defendant  is 
right  in  insisting  that  it  only  bought  75 
cases,  or  whatever  you  find  to  be  true,  then 
the  defendant  would  have  the  right  to  object 
to  the  quantity  as  well  as  the  quality,  if 
done  at  the  proper  time."  The  defendant 
insists  that  this  charge  was  erroneous,  be- 
cause it  wholly  ignored  the  effect  of  the 
statute  of  frauds  on  the  alleged  oral  contract 
of  sale,  and  in  effect  instructed  the  Jury  that 
the  defendant  would  be  bound  to  accept  the 
goods  when  delivered,  unless  the  Jury  should 
find  that  the  plaintiff  was  mistaken  about 
his  right  to  deliver  all  the  goods  he  haj  of 
the  kind,  and  unless  the  Jury  should  also  find 
that  defendant  was  right  in  Insisting  that  it 
bought  only  the  amount  of  goods  contended 
by  it.  It  is  insisted  that  the  Jury  should  have 
been  instructed  that  the  defendant  had  the 
right,  on  delivery  of  the  goods,  to  examine 
the  same  for  the  purpose  of  determining 
whether  they  corresponded  in  quantity  as  well 
as  quality  with  the  contract  of  purchase,' 
before  accepting  them,  and  that  unless  the 
defendant  accepted  them,  whether  its  re- 
fusal to  do  so  was  right  or  wrong,  the  oral 


contract  of  sale  was,  under  the  statute  of 
frauds,  incapable  of  enforcement  It  la 
further  Insisted  that  the  diarge  assumes 
that  the  oral  contract  was  valid  and  binding, 
and  makes  the  right  of  the  defendant  to  re- 
fuse acceptance  of  the  goods  dependent  upon 
the  terms  of  the  oral  contract;  whereas, 
it  is  insisted,  unless  accepted,  the  oral  con- 
tract was  invalid  under  the  statute  of  frauds. 

Neel  &  Peeples,  for  plaintiff  in  error* 
Ck>lquitt  Finley  and  Thos.  W.  Milner  &  Son, 
for  defendant  in  error. 

RUSSELI^  J.  (after  stating  the  facts  as 
above).  Summarizing  the  contentions  of  both 
parties,  the  evidence  for  the  plaintiff  tended 
to  show  that  the  manager  of  the  defendant 
company  bargained  for  all  of  the  canned 
peaches  and  tomatoes  he  had  for  sale.  He 
testified  that  he  expressly  informed  the  man- 
ager, Mr.  McGormick,  that  he  accepted  his 
bid  in  preference  to  that  of  Mr.  Strickland, 
another  buyer  of  fruit,  up<m  the  ground  that 
Mr.  Strickland  had  only  offered  to  take  a 
portion  of  his  canned  goods.  He  further  tes- 
tified that  he  delivered  the  goods  according 
to  his  contract,  at  the  warehouse  of  the  de- 
fendant and  to  one  of  its  employes,  who  re- 
ceived them  and  stored  them  in  the  ware- 
house of  the  defendant  The  defendant's 
manager,  Mr.  McCk>rmlck,  testified  that  be 
only  contracted  for  a  fixed  quantity  of  each 
of  the  three  kinds  of  fruit  offered  for  sale  by 
the  plaintiff;  that  this  was  one  of  the  ex- 
press terms  of  the  contract  and  that  imder 
no  consideration  would  he  have  bargained 
for  as  large  a  quantity  as  the  plaintiff  claim- 
ed to  have  sold-  hhn.  He  contended  that 
there  had  been  no  delivery  of  the  goods  to 
the  defendant,  that  the  clerk  who  received 
the  goods  at  the  warehouse  was  not  author- 
ized to  effect  an  acceptance,  and  that  as  soon 
as  he  knew  that  the  fruit  .was  behig  deliver- 
ed he  refused  to  accept  or  pay  for  it  There 
was  no  confilct  as  to  the  price  at  which  the 
fruit  was  to  be  delivered,  nor  any  evidence 
tending  to  show  that  it  was  not  the  quality 
contemplated  by  the  parties.  Upon  a  com- 
plete view  of  the  evidence  we  find  no  error  in 
the  Judgment  refusing  a  new  trial.  We  base 
our   decision    upon   the   following   reasons: 

1.  The  evidence  upon  the  only  material 
points  In  the  case  was  confiicting,  and  we 
have  more  than  once  held  that  in  such  a  case 
this  court  cannot  interfere  with  the  finding 
of  the  Jury  upon  the  facts. 

2.  There  was  no  such  error  in  the  instruc- 
tion of  the  court  with  reference  to  the  ap- 
plication of  the  statute  of  frauds  to  the  evi- 
dence submitted. as  will  authorize  a  reversal 
of  the  Judgment  Considered  in  dismember- 
ed fragments,  the  instructions  of  the  court 
might  appear  subject  to  the  objections  urged 
by  counsel  for  the  plaintiff  in  error;  but, 
when  the  ch&Tge  upon  this  subject  is  con- 
sidered as  a  whole  and  in  the  light  of  the 
evidence,  there  was  no  error  in  the  court's 
giving  in  charge  to  the  Jury»  in  connection 
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with  paragraph  7  of  section  2693  of  the  Civil 
Code  of  1895,  the  three  exceptions  proTided 
by  section  2694.  It  is  not  strenuously  insist- 
ed by  the  learned  counsel  for  plaintlfiC  in 
error  that  the  court  erred  in  presenting  the 
second  exception  to  the  Jury.  It  is  apparent 
to  any  one  that  the  evidence  in  behalf  of  the 
plaintiff  required  that  the  Jury  be  instructed 
that,  although  the  value  of  the  goods  might 
amount  to  more  than  $50,  the  contract  of 
sale  would  not  have  to  be  in  writing  where 
there  had  been  performance  on  the  part  of 
the  plaintiff  and  acceptance,  as  the  plaintiff 
testified,  on  the  part  of  the  defendant  And 
we  think,  moreover,  there  was  no  error  In 
further  charging  the  Jury  that  the  contract 
of  sale  need  not  be  In  writing  If  the  Jury 
believed  the  contract  had  been  fully  exe- 
cuted. This  was  held  by  the  Supreme  Court 
in  Johnson  v.  Watson,  1  Ga.  348,  before  the 
passage  of  the  act  now  embodied  in  section 
2894;  and  it  was  further  held,  in  the  same 
case,  that  the  question  of  delivery  by  the  ven- 
dor and  acceptance  by  the  vendee  Is  one  of 
fact  for  the  Jury.  As  stated  by  Chancellor 
Kent  (2  Kent* s  Com.  491):  "When  the  terms 
of  sale  are  agreed  on,  and  the  bargain  Is 
stmck  and  everything  which  the  seller  has 
to  do  with  the  goods  is  completed,  the  con- 
tract of  sale  becomes  absolute,  and  the  prop- 
erty and  risk  of  accident  to  the  goods  rests 
In  the  buyer."  See,  also,  Woodward  t.  Sol- 
omon, 7  Ga.  246.  If  the  Jury  believed  the 
testimony  in  behalf  of  the  plaintiff,  the  omi'- 
tract  was  executed;  and  the  Jury  were  prop- 
erly Instructed  to  ai^ly  the  first  exception 
mentioned  in  section  2694.  It  may  be  that 
the  court  might  have  more  fully  instructed 
the  Jury*  as  insisted  by  counsel  for  plaintiff 
In  ^ror,  as  to  the  applicability  of  the  third 
exceptl(m;  but  in  view  of  the  evidence  of  the 
plaintiff  and  the  fact,  as  demonstrated  by 
the  verdict,  that  the  Jury  rested  their  v^- 
dict  upon  his  testimony,  the  omission  of  the 
oourt  in  this  regard  would  not  be  error  of 
which  defendant  could  complain,  for  the  rea- 
son that  the  exception  is  provided  for  the 
benefit  of  plaintiffs  to  be  used  in  resistance 
of  a  plea  that  the  contract  is  not  binding  be- 
cause not  in  writing. 

3.  Conflict  in  the  evidence  arose  upon 
the  subject  of  the  quantity  of  the  goods  sold, 
and  whether  the  goods  were  delivered  and 
accepted.  Plaintiff  in  error  insists  that  it 
was  indisputably  established  that  the  goods 
were  never  accepted,  but  were  rejected  the 
moment  its  authorized  agent  was  informed  of 
the  quantity  tendered  and  insisted  on  by  Mr. 
Jackson,  the  plaintiff;  that  the  clerk,  Haw- 
kins, had  no  authority  to  accept  the  goods  for 
defendant,  but  merely  the  duty  of  reporting 
the  same  to  the  general  manager,  McCor- 
mick;  and  that  upon  his  reporting  in  this  in- 
stance, McCormick  rejected  the  goods  and  re- 
fused to  accept  the  same.  It  is,  of  course, 
well  settled  that  mere  receipt  of  goods,  with- 
out acceptance,  will  not  meet  the  require- 
ments of  the  statute  of  frauds.     Loyd  v. 


Wight,  20  Ga.  578,  66  Am.  Dec.  636,  &  c, 
25  Ga.  215 ;  Tiedeman  on  Sales,  §  66.  Nor  is 
an  agent  who  is  merely  authorized  to  re- 
ceive and  count  goods,  or  weigh  them  as  de- 
livered, the  agent  of  the  buyer  to  so  accept 
the  goods  as  to  bind  his  principaL  It  is  also 
true  that  acceptance  cannot  be  inferred  from 
mere  receipt  of  goods  into  the  possession  of 
the  buyer,  provided  he  does  not  retain  them 
longer  than  may  be  reasonably  necessary  to 
enable  him  to  examine  their  quality  and 
quantity.  20  Cyc.  249.  Upon  these  well- 
settled  principles  the  learned  counsel  for  the 
plaintiff  in  error  based  most  of  the  conten- 
tions urged  hi  his  brief.  We  must  not,  how- 
ever, lose  sight  of  the  fact  that  these  con- 
tentions are  not  based  upon  the  evidence  for 
the  plaintiff,  and  that  the  Jury  had  the  right 
to  give  the  preference  to  his  testimony.  Ac- 
cording to  this  testimony  he  delivered  to  the 
defendant  at  its  place  of  business  exactly 
what  he  had  contracted  to  sell,  both  as  to 
quantity  and  quality;  and,  quantity  and 
quality  both  being  complete,  and  the  goods 
delivered  at  the  stipulated  time  and  for  the 
stipulated  price,  the  defendant  had  no  right 
to  reject,  nor  any  reason  for  inspection.  If 
goods  of  exactly  the  quantity  and  quality 
bargained  for  were  delivered  according  to 
the  terms  of  the  contract,  it  became  absolute- 
ly immaterial  whether  the  agent  who  receiv- 
ed them  had  or  did  not  have  the  right  to  ac- 
tept  them.  Acceptance  followed  necessarily 
on  the  impossibility  of  rejecting  the  goods 
contracted  for,  and  to  decline  to  take  them 
would  have  been  a  fraud. 

4.  Several  exceptions  are  taken  to  certain 
portions  of  the  charge  In  which  it  is  assum- 
ed that  the  contentions  of  the  defendant  were 
not  sufficiently  presented  to  the  Jury ;  and  it 
is  also  alleged  that  certain  excerpts  from 
the  charge  either  contain  Intimations  of  opin- 
ion by  the  court  or  assume  facts  to  be  In 
evidence  which  were  not  supported  by  the 
testimony.  We  have  referred  to  several  of 
these  In  the  statement  of  facts  preceding 
this  case,  but  any  further  discussion  than  Is 
contained  In  the  headnotes  la  unnecessary. 
Viewing  them  in  the  light  of  the  charge  as 
a  whole,  these  exceptions  are  without  merit 
Such  are  the  assignments  of  error  contain- 
ed in  the  first,  second,  fifth,  seventh,  eighth, 
and  ninth  grounds  of  the  motion  for  new 
trial. 

5.  Much  stress  is  laid  on  the  fourth  ground 
of  the  motion,  for  new  trial.  The  excerpt 
from  the  charge  complained  of  (which  is^ 
quoted  in  the  statement  of  the  case)  im-^ 
mediately  follows  the  Instruction  to  the  Jury 
that  the  company  would  be  liable  only  pro- 
vided it  appeared  that  the  goods  were  actual- 
ly accepted  by  the  company,  and  precedes  the 
Instruction  complained  of  In  the  tenth  ground 
of  the  motion  for  new  trial.  Judged  in  this 
connection,  the  Jury  could  not  have  been  mis- 
led or  confused  into  believing  otherwise  than 
that  it  was  absolutely  essential  for  the  plain- 
tiff to  demonstrate  by  the  evidence  that  the 
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defendant  accepted  the  goods  tendered  by 
him,  nor  was  led  to  suppose  that  mere  knowl- 
edge on  the  part  of  the  defendant  that  the 
fruit  mentioned  was  being  put  into  Its  ware- 
house proved  that  the  defendant  accepted  it 
and  expected  to  pay  for  it;  the  court  having 
more  than  once  instructed  the  jury  that  the 
plaintiff's  right  was  dependent  upon  compli- 
ance with  his  contract  and  acceptance  by  the 
buyer.  What  we  have  just  said  in  refer- 
ence to  the  fourth  ground  of  the  motion  is 
clearly  applicable  to  the  sixth.  The  charge 
complained  of  in  the  sixth,  however,  relieves 
the  ambiguity,  if  any  existed,  in  the  instruc- 
tion complained  of  in  the  fourth  ground ;  for 
the  court  expressly  charged  the  jury  that 
they  could  consider  whether  the  defendant 
knew  that  the  goods  were  being  placed  in  its 
warehouse,  and  If  the  jury  should  find  that 
It  did  know  it,  and  that  it  was  being  done  in 
pursuance  .of  their  contract,  the  company 
would  be  bound ;  otherwise,  it  would  not  be 
bound.  What  could  be  plainer?  If  the  de- 
livery was  being  made  in  compliance  with 
the  contract  as  testified  to  by  the  plaintiff, 
the  company  would  necessarily  be  bound. 
The  defendant  could  not  ask  to  be  relieved, 
except  upon  the  testimony  of  its  manager 
that  no  such  contract  was  made  and  that 
the  contract  that  was  made  was  not  complied 
with. 

6.  There  is  no  merit  in  the  seventh  ground 
^f  the  motion.  The  excerpt  complained  of 
was  addressed  to  the  jury  in  response  to  an 
oral  request  made  by  the  defendant's  counsel, 
who  asked  the  court  to  charge  the  jury  that. 
If  the  company  did  know  that  the  goods  were 
being  placed  in  its  warehouse  by  Mr.  Jackson 
for  the  purpose  of  delivery,  it  would  not  bind 
the  company,  if  it  understood  that  it  still 
had  the  right  to  reject  them.  The  court  as- 
sented to  this  proposition  (stated  in  the  pres- 
ence of  the  jury)  by  using  the  word  "Yes," 
thus  giving  it  his  sanction,  but  very  properly 
qualified  the  instruction  by  adding  that  "that 
would  depend  upon  the  additional  fact  wheth- 
er or  not  the  company  had  the  right,  after  the 
goods  were  actually  placed  in  its  warehouse, 
to  examine  the  goods  and  accept  or  reject 
them."  The  word  "that,"  in  the  charge  quot- 
ed, refers  to  the  proposition  stated  by  coun- 
sel, and  sanctioned  by  the  court  by  the  use 
of  the  word  "yes."  The  word  "yes"  relates 
back,  so  as  to  mean  that  the  company  would 
not  be  bound  if  it  understood  that  it  had  the 
right  to  reject  the  goods,  and  the  quallflca- 
/  tion  of  the  court  simply  meant  that  while,  as 
before  stated,  the  acceptance  depended  upon 
the  defendant's  understanding  of  its  right  to 
reject  (which  was  not  a  coirect  statement  of 
law  applicable  to  the  evidence),  the  evidence 
must  show  a  real  right  to  reject  The  court, 
therefore,  while  sanctioning  and  indorsing  to 
the  jury  the  proposition  stated  by  the  defend- 
ant's counsel,  very  properly  qualified  this 
statement  (adopted  pro  tanto  as  his  own)  by 
further  instructing  the  jury,  in  effect,  that  the 
understanding  of  the  defendant  was,  after  all. 


dependent  upon  and  subordinate  to  Its  actual 
rights  to  accept  or  reject  the  goods,  as  fixed 
by  the  contract  whatever  the  jury  might  find, 
from  the  evidence,  that  contract  to  be.  As 
there  was  no  contention  on  the  part  of  either 
party  that  he  misunderstood  the  contract,  nor 
any  evidence  showing  that  either  party  was 
known  by  the  other  to  be  acting  under  a  mis- 
apprehension of  the  contract  the  understand- 
ing of  either  party  could  not  affect  the  con- 
tract and  could  be  of  no  use  to  the  Jury,  ex- 
cept in  so  far  as  it  might  aid  In  enabling  them 
to  find  the  true  contract 

7.  The  complaints  urged  against  the  ex- 
cerpt from  the  charge  on  which  error  is  as- 
signed in  the  tenth  ground  of  the  motion  for 
new  trial  appear  to  be  groundless,  on  con- 
sideration of  the  entire  charge  and  the  cir- 
cumstances under  which  the  instruction  com- 
plained of  was  given.  It  appears  in  the 
record  that  the  court  had  practically  com- 
pleted the  charge  to  the  jury,  and  that  first 
the  defendant's  counsel  and  then  the  plain- 
tiff's attorney  had  made  oral  requests  for  ad- 
ditional instructions.  The  only  request  re- 
fused was  one  preferred  by  the  plaintiff's 
counsel.  Immediately  following  the  charge 
which  is  assigned  as  error  in  the  ninth 
ground  of  the  motion  (and  which  will  be 
found  In  the  statement  of  the  case),  defend- 
ant's counsel  suggested:  "That  leaves  ont 
altogether  the  question  of  quantity.  They 
had  the  right  to  refuse  them  for  not  cor- 
responding in  quantity,  as  well  as  quality." 
Upon  this  suggestion  of  counsel  on  the  sub- 
ject of  the  quantity,  the  court  replied  to 
counsel,  "I  thought  I  had  covered  that"  SBd 
proceeded,  in  compliance  with  the  suggestion, 
to  relieve  the  objection  of  the  defendant  It 
was  addressed  to  only  one  point ;  but  nothing 
more  would  have  been  required,  even  if  the 
request  had  been  in  writing,  and  the  request 
might  have  been  declined,  even  if  in  writing, 
because  the  subject  had  already  been  fully 
covered  in  the  charge  to  the  jury.  The  as- 
signments of  error  depend  (a)  partly  upon  the 
assumption  that  it  is  necessary  for  a  trial 
judge  to  repeat  in  treating  of  each  and  every 
phase  of  the  case,  and  in  every  possible  con- 
nection to  reiterate,  the  law  applicable  to  all 
of  each  party's  contentions;  (b)  partly  upon 
an  alleged  intimation  on  the  part  of  the 
judge;  and  (c)  partly  upon  verbal  criticism 
of  the  language  employed  in  the  instructioii 
to  which  exception  is  taken. 

(a)  The  judge,  having  already  fully  ex- 
plained the  purpose  and  effect  of  the  statute 
of  frauds,  was  not  required  to  repeat  these 
instructions  to  the  jury  in  connection  with  a 
charge  invoked  upon  a  different  subject  and 
one  wholly  disconnected  with  defendant's 
defense  under  the  statute  of  frauds.  £^ 
pecially  is  this  true  where  the  request  was 
preferred  by  him  who  now  complained,  and 
where  the  request  was  directed  expressly  to 
only  one  point  in  the  case  and  was  fully  com- 
plied with  by  the  court     The  charge  com- 
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plained  of  in  this  ground  of  tbe  motion  did 
not  ignore  the  efiCect  of  the  statute  of  frauds, 
or  withdraw  from  the  Jury  the  defendant's 
defense  based  thereon,  although  the  judge  did 
not  refer  to  the  subject  in  connection  with 
this  instruction.  The  plaintiffs  case,  ac- 
cording to  his  testimony,  had  but  one  founda- 
tion— a  contract  of  sale  fully  executed  on 
his  part  The  defendant's  defense  traveled  on 
two  legs — the  one,  the  plea  that  there  was 
no  completed  contract  of  sale  nor  acceptance 
of  the  goods;  the  second  leg,  the  plea  in 
which  the  statute  of  frauds  was  invoked  as 
a  defense.  In  one  view  of  the  defendant's 
case  the  effect  of  the  statute  of  frauds  was 
entirely  immaterial.  If  the  contract  was  for 
a  limited  quantity  of  the  canned  goods  as  a 
whole,  and  for  a  limited  quantity  relatively 
of  each  khid,  and  the  plalntifC,  in  viola- 
tion of  the  contract,  attempted  to  deliver  a 
larger  quantity  as  a  whole  and  difCer^t 
quantities  relatively  of  each  from  those  con- 
tracted to  be  delivered,  and  the  defendant,  as 
would  have  been  his  right,  declined  .to  accept 
them,  no  recovery  could  be  had  against  the 
defendant.  And  this  without  regard  to  the 
defendant's  plea  of  the  statute  of  frauds. 
The  plaintiff's  failure  to  comply  with  the  pro- 
vision in  reference  to  the  quantity,  and  the 
defendant's  rightful  refusal  to  accept  the  ar- 
ticles tendered,  would  defeat  the  sale.  The 
statute  of  frauds  was  Immaterial  to  either 
view  of  the  plaintiff's  case  as  made  by  him 
in  the  record.  If  the  goods  were  bought  and 
delivered,  as  testified,  according  to  contract, 
he  would  l>e  entitled  (regardless  of  the  pro- 
visions of  section  2693  of  the  Civil  Code  of 
18d5)  to  recover  the  purchase  price.  If  the 
contract  of  sale  was  as  testified  to  in  behalf 
of  the  defendant,  and  there  was  no  acceptance 
by  the  defendant  of  the  goods  tendered,  then 
(regardless  of  the  operation  of  the  statute 
of  frauds)  the  plaintiff  could  not  recover. 
When  we  consider  that  the  portion  of  the 
charge  now  under  consideration  was  made 
supplementary  to  a  presentation  of  one  phase 
of  the  plaintiff's  contention  as  requested  by 
plaintiff's  counsel,  expressly  to  present  de- 
fendant's claim  of  the  right  to  reject  the 
goods  on  account  of  defect  in  quantity,  and 
for  the  purpose  of  preventing  any  limitation 
or  restriction  of  the  defendant's  right  to  In- 
qpect  the  goods  and  ascertain  whether  they 
corresponded  in  quantity  as  well  as  quality 
with  those  purchased  by  the  defendant,  and 
further  discover  from  the  record  that  the  jury 
had  been  fully  and,  we  think,  correctly  in- 
structed as  to  tbe  law  applicable  to  the  de- 
fendant's plea  of  the  statute  of  frauds,  we 
think  it  is  quite  clear  that  the  intelligence  of 
the  jury  could  safely  be  trusted  to  remember 
that  the  defendant  had  two  pleas,  and  to  re- 
call and  apply  the  instructions  already  given 
by  the  court  on  the  subject  of  the  statute  of 
frauds  to  the  evidence  applicable  to  the 
defense  based  on  section  2693  of  the  Civil 
Codeof  188& 


(b)  The  language  of  the  instruction  in  ques- 
tion does  '*make  the  legal  right  of  the  de- 
fendant to  refuse  acceptance  of  the  goods 
dependent  upon  the  terms  of  the  oral  con- 
tract as  found  by  the  Jury,"  as  insisted  by 
plaintiff  in  error,  because,  as  stated  above, 
the  court  is,  at  this  point,  only  presenting  the 
law  applicable  to  one  issue  in  tbe  case,  to 
wit,  whether  there  was  or  was  not  a  sale 
of  the  goods,  as  insisted  by  the  plaintiff. 
But  there  Is  nowhere  any  intimation  of  opin- 
ion upon  the  facts  by  the  court  This  ground 
of  the  exception  is  destroyed  when  the  charge 
to  which  exception  Is  taken  is  read. 

(c)  The  instruction  now  under  review  may 
be  subject  to  verbal  criticism.  The  trial 
judge  was  perhaps  too  complaisant  in  his 
language  in  referring  to  the  sharp  conflict 
between  the  parties.  He  was  perhaps  too 
much  Imbued  with  the  spirit  which  it  is 
the  duty  of  the  jury  to  exercise  in  case  of 
conflict  in  the  evidence — that  of  harmonizing 
conflicting  testimony,  so  as  to  make  all  the 
witnesses  speak  the  truth.  No  exception  is 
taken  to  this.  But  if,  instead  of  saying,  "If 
you  find  that  the  plaintiff  is  mistaken  about 
his  right  to  delil^r,"  etc.,  and  that  "the  de- 
fendant is  right  in  insisting  that,"  etc.,  the 
judge  had  substituted  more  vigorous  and  ex- 
plicit language,  so  as  to  have  charged  the  Ju- 
ry that  if  they  found  from  the  evidence  that 
the  plaintiff  was  not  to  deliver  all  the  goods 
of  this  kind  that  he  had,  and  if  they  believed 
that  the  defendant  bought  only  75  cans  (or 
whatever  they  might  find  to  be  the  number), 
then  the  defendant  would  have  a  right  to  ob- 
ject to  the  quantity  as  well  as  the  quality, 
if  it  did  so  at  the  proper  time,  the  only  pos- 
sible objection  would  have  been  removed. 
The  jury  might  possibly  have  been  led,  by 
the  language  used,  to  suppose  that  they  could 
settle  the  rights  of  the  parties  according  to 
their  opinion  of  right,  instead  of  by  the  tes- 
timony as  they  found  it  to  l)e  true;  but  no 
exception  is  based  upon  that  ground.  The 
exception  is  taken  to  the  words  "this  kind" 
in  the  charge;  it  being  insisted  that  the 
words  "all  the  goods  of  this  kind"  furnish 
no  indication  as  to  whether  the  court  meant 
table  peaches,  pie  peaches,  or  tomatoes.  We 
cannot  approve  of  this  exception,  because 
it  appears,  in  the  evidence  for  the  plaintiff, 
that  he  sold  to  the  defendant  company  all 
the  canned  goods  he  had,  and  that  he  declin- 
ed to  sell  part  of  them  either  to  Strickland  or 
to  the  defendant,  and  it  further  appears  that 
these  canned  goods  embraced  only  pie  peach- 
es, table  peaches,  and  tomatoes.  No  other 
goods  are  hinted  at  In  the  testimony,  except 
canned  goods;  and,  if  be  sold  all  he  had  of 
"this  kind,"  it  is  undisputed  that  he  must 
have  sold,  not  only  "table  peaches"  and  "pie 
peaches,"  but  "tomatoes"  as  well,  and  the 
exception  is  without  merit 

We  are  satisfied,  at  the  end  of  a  most 
thorough  and  painstaking  investigation  of 
the  merits  of  every  assignment  of  error  and 
of  every  argument  in  its  support,  that  our 
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respect  for  the  profound  legal  ability  of  the 
learned  counsel  for  plaintiff  In  error  has 
caused  us  to  search  more  diligently  (if  it  be 
possible)  than  usual  for  every  error  pointed 
out  In  the  record  and  brief,  and  to  unduly 
lengthen  our  discussion  of  the  points  in- 
volved. After  all,  we  find  no  error  which  re- 
quires the  grant  of  a  new  trial.  After  all. 
In  a  fair  trial  (but  with  conflicts  irreconcila- 
ble In  the  evidence),  the  Jury  preferred  to 
base  its  verdict  on  the  testimony  for  the 
plaintiff,  instead  of  on  that  in  behalf  of  the 
defendant 
Judgment  affirmed. 


(145  N.  C.  837) 

8TREAT0R  et  al.  v.  STRBATOR. 

(Supreme  Court  of  North  Carolina.    Oct  80. 
1907.) 

1.  PlEADINQ— JXJDGlfENT    ON    PLEADINGS. 

Where  a  complaint  alleged  that  defendant 
procured  certain  lands  to  be  conveyed  to  him- 
self under  a  parol  agreement  etc.,  an  answer 
setting  ujp  that  defendant  has  no  knowledge  or 
information  sufBcient  to  form  a  belief  as  to  the 
truthfulness  thereof,  and  therefore  denies  the 
same,  was  an  insufficient  deual  of  matters  al- 
leged to  be  in  the  personal  knowledge  of  defend- 
ant, and.  the  court  properly  rendered  judgment 
on  such  allegation  for  want  of  denial. 

[Ed.  Note.— For  cases  in  point,  see  Ont  Dig. 
vol.  39,  Pleading,  §  1056.] 

2.  APPBAI>-<)nBSTI0N8  RK VIS WABLS— AMEND- 
MENT TO  Answer. 

The  refusal  to  permit  an  amendment  to  a 
pleading  is  not  reviewable. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  (  706.] 

3.  Tbial— Issues  Not  Raised  bt  Pleadings. 

Issues  not  raised  by  the  pleadings  are  prop- 
erly refused. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46.  Trial,  §§  587-596.] 

4  Appeal— Exceptions— SumciENOT. 

An  exception  to  a  charge  "for  errors  there- 
in contained,"  without  specifving  the  errors, 
cannot  be  considered  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  §9  1620.  1621.] 

Appeal  from  Superior  Ck>urt  Anson  Ck>un- 
ty;  Peebles,  Judge. 

Action  by  Maggie  Streator  and  others 
against  W.  B.  Streator.  From  the  judgment 
defendant  appeals.    No  error. 

H.  H.  McLendon,  for  appellees. 

CLARK,  C.  J.  The  complaint  alleges  that 
the  defendant  procured  the  lands  to  be  con- 
veyed to  himself  in  pursuance  of  a  parol 
agreement  that  he  would  hold  the  same  )n 
trust  for  the  benefit  of  his  mother,  himself, 
and  the  other  heirs  at  law  of  his  father,  and 
that  the  deed  was  executed  to  him  upon 
that  parol  trust  and  condition.  To  this  aver- 
ment the  answer  sets  up  that  the  defendant 
"has  no  knowledge  or  information  sufficient 
to  form  a  belief  as  to  the  truthfulness  there- 
of, and  therefore  denies  the  same."  This 
is  an  insufficient  denial  of  matters  alleged 
to  be  in  the  personal  knowledge  of  the  de- 
fendant  and   the   court  properly   rendered 


Judgment  on  that  allegation  for  want  of  a 
denial.  Machine  Co.  v.  Mfg.  Co.,  91  N.  C. 
74;  Avery  v.  Stewart,  134  N.  C.  209,  46  S.  E. 
519.  The  point  is  so  fully  discussed  and 
clearly  stated  by  Walker,  J.,  in  Avery  ▼. 
Stewart  136  N.  C.  432.  48  S.  E.  775,  68  L. 
R.  A.  776,  as  to  render  repetition  here  en- 
tirely unnecessary.  The  answer  being  in- 
sufficient and  in  law  and  In  fact  no  answer, 
on  this  point  Judgment  on  this  point  for 
want  of  an  answer  was  the  right  of  the 
plaintiff  (Phifer  v.  Insurance  Co.,  123  N.  C. 
410,  81  S.  B.  716;  Carroll  v.  McMillan,  133 
N.  C.  140,  45  S.  E.  530),  unless  the  court  in 
its  discretion  had  allowed  an  amendment 
Its  refusal  to  do  so  is  not  reviewable.  Avery 
V.  Stewart,  134  N.  C.  299,  46  S.  E.  519.  The 
learned  Judge  in  this  case  acted  carefully 
and  intelligently,  and  refused  to  allow  an 
amendment  only  after  full  inquiry  and  inves- 
tigation. 

The  issues  tendered  by  the  defendant  were 
not  raised  by  the  pleadings,  and  were  prop- 
erly refused.  The  exceptions  for  exclusion  of 
evidence  are  without  merit,  and  need  no  dis- 
cussion. The  additional  issues  were  proper 
for  the  full  elucidation  of  the  case.  Their 
submission  after  the  argument  to  the  Jury 
on  the  other  issues  was  in  the  discretion  of 
the  court  Though  made  late,  counsel  were 
given  full  opportunity  to  discuss  them  be- 
fore the  Jury,  and  we  can  see  no  prejudice 
to  defendant  If  his  counsel  declined  to  dis- 
cuss them,  it  was  doubtless  because  they 
had  alreadly  discussM  the  evidence  fully  in 
all  its  aspects. 

The  exception  to  the  charge  of  the  court 
••for  errors  therein  contained,"  without  epefs 
ifying  the  errors,  is  a  "broadside  exception,'* 
and  cannot  be  considered.  Pierce  v.  Rail- 
road, 124  N.  C.  99,  32  S.  E.  899,  44  L.  R,  A. 
316,  and  cases  there  cited. 

No  error. 


(146  N.  C.  312) 
DUNLAP  V.  HILL  et  aL 

(Supreme  Court  of  North   Carolina.    Oct  80. 
1907.) 

1.  HUSBAKD  AND  WiFE— ANTENUPTIAL  AGBEB^ 

MENT8  —  Construction  —  Wife's  Sep  abate 
Estate— Requisites  of  Contract  to  Con- 
vey. 

Where  a  wife,  under  a  marriage  settlement 
deeded  her  separate  estate  to  a  trustee  for  her 
sole  and  separate  use,  giving  him  the  power  to 
convey  with  her  consent  and  providing  for  no 
other  conveyance,  a  mortgage  upon  any  of  the 

groperty  so  deeded,  executed  by  the  wife  and 
er  husband  without  the  knowledge  or  consent 
of  the  trustee,  is  invalid,  since  such  a  deed  lim- 
its the  wife's  power  of  disposition  during  her 
marriage  to  the  mode  prescribed  therein. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  26,  Husband  and  Wife,  §§  190,  19L] 

2.  Saice— Wife's  Power  to  Ajjsnate. 

In  order  that  a  nuuriage  settlement  may 
restrict  a  wife*s  power  to  control  and  dispose 
of  her  future  acquired  property,  real  and  per- 
sonal, the  language  of  the  instrument,  especially 
since  the  Constitution  of  1868,  should  be  plain, 
and  the  intent  to  do  so  unequlvocaL 
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&  Sams. 

I9  a  deed  of  marriage  settlement  conveying 
to  a  tmstee  all  the  estate,  both  real  and  per- 
sonal, and  all  the  choses  in  action,  that  the 
wife  may  be  possessed  of  or  entitled  to  receive, 
eta,  "and  all  the  estate,  either  real  or  personal, 
or  choses  in  action,  that  the  above-named  C. 
[the  wife]  may  hereafter  receive  or  be  entitled 
by  right,  devise,  or  bequest,"  the  word  ^'receive/' 
in  the  clause  quoted,  refers  only  to  the  personal  ■ 
property,  leaving  the  deed,  so  far  as  it  relates  to 
the  future  acquisition  of  real  estate,  as  if  it 
read,  "&nd  all  the  real  estate  that  the  above- 
named  C.  may  hereafter  be  entitled  to  by  right, 
devise,  or  bequest";  and  hence  land  conveyed 
by  deed  to  the  wife  during  her  coverture  ia  not 
within  the  deed  of  settlement,  and  may  be  mort- 
gaged by  her  without  the  trustee's  consent. 

4.  Sams— "Right,  Devise,  ob  Bequest.*' 

In  such  a  deed,  the  words  "by  right,  de- 
Tiae,  or  bequest,*'  under  the  rule  of  "noscitur 
a  sociis,"  mean  by  right  of  inheritance,  devise, 
or  bequest,  and  refer  to  land  descending  upon 
the  wife  by  operation  of  law,  and  not  to  land 
acquired  by  purchase. 

5.  Same—Deed. 

Where  the  methods  of  devolution  by  which 
realty  must  be  acquired  in  order  to  come  within 
the  terms  of  a  marriage  settlement  are  expressed 
in  the  deed,  the  maxim  of  the  law,  "Expressio 
unius  est  exclusio  alterius,"  will  exclude  from 
its  operation  land  acquired  in  other  ways. 

Appeal  from  Superior  Court,  Anson  Ooun- 
ty;  Justice,  Judge. 

Action  to  foreclose  a  mortgage  by  D.  R. 
Dunlap  against  Rufus  Hill  and  others.  From 
a  Judgment  dismissing  the  action,  plaintifC 
appeals.  Reversed  and  remanded,  with  di- 
rections. 

Action  to  foreclose  a  mortgage  deed  dated 
March  17,  1903,  executed  by  John  G.  Hill 
and  wife,  Caroline,  to  plaintiff,  conveying 
two  tracts  of  land;  one  containing  87  acres, 
and  the  other  105  acres.  From  the  judgment 
dismissing  the  action,  plaintiff  appealed. 

John  T.  Bennett,  for  appellant.  Robinson 
ft  Caudle  and  J.  A.  Lockhart,  for  appellees. 

BROWN,  J.  It  appears  from  the  record 
that  in  1861  Caroline  Coley  entered  into  a 
marriage  settlement  with  John  C.  Hill,  who 
Immediately  thereafter  became  her  husband. 
The  wife  is  dead,  and  the  husband  survives. 
The  tract  of  land  containing  87  acres  is  con- 
veyed in  the  deed  of  settlement  The  other 
tract  was  conveyed  by  deed  directly  to  Caro- 
line Hill  some  years  after  her  marriage.  She 
and  lier  husband  duly  executed  the  mortgage 
sued  on  to  plaintiff,  conveying  both  tracts, 
to  secure  the  debts  described  in  the  complaint 
The  trustee  in  the  deed  of  settlement  did  not 
Join  in  the  execution  of  the  mortgage.  It 
is  contended  by  defendants  that  the  mort- 
gage is  void. 

1.  As  to  the  87-acre  tract  we  concur  with 
his  honor  below  that  the  mortgage  is  void 
for  lack  of  power  in  the  mortgagors  to  make 
a  valid  conveyance.  In  the  deed  of  settle- 
ment the  only  method  provided  for  a  convey- 
ance of  any  part  of  the  estate  of  the  feme 
covert  is  as  follows:  "G.  A.  Smith  [the  trus- 
tee] shall  have  the  right,  by  and  with  the 
consent  of  the  said  Caroline  Coley,  to  sell 
5dS.E.-8 


and  conyey  away  any  of  the  real  or  personal 
estate  that  he  may  hereafter  hold  for  the 
said  Caroline  Coley."  It  is  further  provided 
that  said  trustee  shall  have  the  right  to  re- 
invest moneys  received  from  the  conveyance 
of  real  or  personal  estate  for  the  use  of  said 
Caroline  Coley.  It  seems  to  be  settled  in  this 
state  that  where  a  feme  sole  has  made  a 
deed  of  marriage  settlement  of  her  separate 
estate,  whether  real  or  personal,  to  a  trustee 
for  her  sole  and  separate  use,  her  power  of 
disposition  over  the  same  during  marriage  is 
limited  to  the  mode  and  manner  prescribed 
by  that  instrument  If  she  and  her  husband 
Join  in  a  mortgage  conveying  her  estate 
without  the  knowledge  or  consent  of  the  trus- 
tee, and  outside  of  the  powers  conferred,  said 
deed  is  invalid.  Hardy  v.  Holly,  84  N.  C. 
661 ;  KIrby  v.  Boyette,  116  N.  C.  165,  21  S.  B. 
697;  Shannon  v.  Lamb,  126  N.  C.  38,  35  S.  B. 
232.  The  matter  is  so  fully  discussed  In  the 
cases  cited  and  others  in  our  Reports  that  it 
is  useless  to  do  more  than  cite  them.  It 
Is  plain  that  according  to  our  authorities 
Caroline  Hill,  although  with  the  consent  of 
her  husband,  could  not  convey  the  87-acre 
tract  without  the  Joinder  of  the  trustee. 

2.  The  plaintiff  contends  that  the  105-acre 
tract  is  unaffected  by  the  marriage  settle- 
ment, and  as  to  that  the  mortgage  is  valid. 
We  note  the  fact  that  the  deed  of  settlement 
not  only  conveys  real  and  personal  property 
by  specific  description,  but  purports  to  con- 
vey, subject  to  the  trusts  declared,  such  prop- 
erty as  said  Caroline  shoiUd  acquire  In  the 
future ;  the  language  of  the  instrument  being 
as  follows:  "Have  bargained,  .sold,  and  con- 
veyed, and  by  these  presents  doth  bargain, 
sell,  and  convey,  unto  the  said  G.  A.  Smith, 
all  the  estate,  both  real  and  personal,  and  all 
the  choses  in  action  that  the  said  Caroline 
Coley  may  be  possessed  of  or  entitled  to  re- 
ceive from  any  and  all  sources  whatsoever, 
and  all  the  estate,  either  real  or  personal,  or 
choses  in  action,  that  the  above-named  Caro- 
line Coley  may  hereafter  receive  or  be  entitled 
by  right,  devise,  or  bequest"  As  to  the  per- 
sonal estate  acquired  by  said  Caroline  during 
her  coverture  it  is  unnecessary  to  determine 
whether  that  came  under  the  dominion  of 
the  trustee  by  virtue  of  the  deed  or  not  No 
question  of  that  sort  Is  presented  in  the 
record.  As  to  the  tract  of  land  conveyed  by 
deed^o  said  Caroline  during  her  coverture  we 
are  of  opinion  that  it  does  not  come  within 
the  terms  of  the  marriage  settlement,  and 
that  consequently  the  mortgage  is  valid,  and 
that  the  plaintiff  Is  entitled  to  a  decree  of 
foreclosure  as  to  that  We  do  not  contro- 
vert the  proposition,  contended  for  by  the 
learned  counsel  for  the  defendants,  that  mar- 
riage settlements  may  include  the  disposition 
and  control  of  future  acquired  property,  both 
real  and  personal.  19  A.  &  B.  p.  1239.  But  in 
order  to  restrict  the  wife's  power  to  acquire 
property  by  purchase,  and  to  control  it  when 
so  acquired,  especially  since  the  Constitution 
of    18QS,   the   language   of   the   instrument 
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sbould  be  plain,  and  the  intent  to  do  so  xm- 
equivocal. 

In  respect  to  the  real  property,  we  think 
the  instrument  is  Justly  susceptible  of  a  dif- 
ferent construction  from  that  contended  for. 
The  words  of  the  deed  relating  to  the  future 
acquisitions  of  real  estate  are  so  mixed  with 
those  properly  relating  to  personalty  that,  in 
order  to  construe  the  former,  it  is  well  to 
eliminate  them  and  place  them  in  a  sentence 
by  themselves,  reading  them  as  follows: 
"And  all  the  real  estate  that  the  above-named 
Caroline  Coiey  may  hereafter  be  entitled  to 
by  right,  devise,  or  bequest."  The  other 
words  in  that  part  of  the  deed  quoted  plain- 
ly refer  to  personalty.  The  word  "receive" 
'  is  entirely  appropriate  when  used  to  denote 
an  acquisition  of  choses  in  action  and  other 
personal  property,  but  entirely  unusual  and 
inappropriate  in  describing  an  acquisition  of 
land  by  purchase.  We  may  say  **a  man  re- 
ceives his  inheritance,"  but  we  do  not  use 
that  word  in  describing  a  purchase  of  land. 
While  we  have  been  unable  to  find  after  dili- 
gent search  "a  case  in  point,"  we  have  no 
difficulty  in  concluding  that  the  words  "by 
right,  devise,  or  bequest"  taken  in  connection 
with  each  other  indicate  by  their  association 
a  purpose  to  bring  within  the  scope  of  the 
instrument  only  such  lands  as  Caroline  Coley 
should  receive  by  right  of  inheritance,  devise, 
or  bequest  If  the  purpose  was  to  embrace 
all  lands,  however  acquired,  why  use  the 
words  "right,  devise,  or  bequest"  at  all?  If 
such  was  the  purpose,  those  words  were  un- 
necessary and  inappropriate.  The  words  "be 
entitled  by  right"  are  used  in  connection  with 
"devise  or  bequest,"  and  evidently  refer  to 
land  descending  upon  Caroline  Coley  by  op- 
eration of  law,  by  right  of  inheritance,  and 
not  to  land  acquired  by  purchase.  "Noscltur 
a  sociis."  The  methods  of  devolution,  by 
which  the  realty  must  be  acquired  in  order  to 
come  within  the  terms  of  the  settlement,  being 
expressed  in  the  deed,  the  maxim  of  the  law 
will  exclude  from  its  operation  land  acquired 
in  other  way&  "Expressio  unius  est  exclusio 
alterius." 

The  cause  is  remanded,  with  direction  to 
enter  a  decree  of  foreclosure  in  accordance 
with  this  opinion. 

Reversed. 


(146  N.  C.  331) 

BROWN  et  ux.   v.   SOUTHERLAND  et  ux. 

(Supreme  Court  of  North  Carolina.    Oct  SO, 
1907.) 

Covenants— Action  fob  Breach. 

Defendant  and  her  husband  contracted  to 
sell  a  share  allotted  to  her  on  partition  in  the 
lands  of  S.  and  H.  The  scrivener  in  drawing 
the  deed  described  the  interest  in  the  H.  land 
as  all  the  interest  in  the  land  of  H.  **as  divided 
by  the  committee,"  said  to  contain  about  5^^ 
acres.  There  was,  in  fact,  no  tract  of  5%  acres. 
Plaintiffs  got  under  the  description  all  of  the 
interest  of  defendants  in  the  S.  and  H.  land. 
Held,  that  the  failure  to  acquire  all  the  land  de- 


scribed in  the  deed  did  not  render  the  grantors 
guilty  of  a  breach  of  covenant  of  seisin  and 
warranty. 

[Ed.  Note.— For  cases  in  pohit,  see  Gent  Dig. 

vol.  14,  Covenants,  §  108.J 

Appeal  from  Superior  Court,  Wayne  Coun- 
ty;  El  B.  Jones,  Judge. 
I  Action  by  R.  Q.  Brown  and  wife  against 
I'R.  B.  Southerland  and  wife.  From  a  Judg- 
I  ment  for  defendants,  plaintiffs  appeal.  Af- 
;  firmed. 

j  The  pleadings  and  admissions  disclose  this 
!  case:  Spiars  Smith  died  seised  of  a  tract 
of  land  which  descended  to  his  five  children, 
one  of  whom  is  the  feme  defendant  and  anoth- 
er H.  C.  Smith.  The  land  was  partitioned, 
and  a  lot  of  70  acres,  described  by  metes  and 
bounds,  allotted  to  feme  defendant  The 
share  of  H.  O.  Smith  was  allotted  hi  two 
tracts,  one  of  47  acres,  lyhig  south  of  the 
feme  defendant's  tract,  and  one  of  50^ 
acres,  lying  north  thereof.  Thereafter  said 
H.  C.  Smith  died  intestate,  whereupon  his 
share  was  partitioned  among  his  surviving 
brothers  and  sisters,  20  acres  of  the  47-acre 
lot  being  allotted  to  feme  defendant  On 
July  6, 1900,  feme  defendant  and  her  husband 
contracted  to  sell  the  share  allotted  her  in 
the  Spiars  Smith  and  in  the  H.  C.  Smith 
land  to  the  plaintiffs,  and,  pursuant  thereto, 
gave  to  Mr.  Hill  the  plat  showing  the  first 
partition  by  which  to  draw  the  deed.  He 
described  the  70-acre  tract  by  metes  and 
bounds,  and  proceeded  to  describe  the  in- 
terest in  the  H.  C.  Smith  land,  as  follows: 
"Second  tract  All  interest  in  the  land  of  H. 
C.  Smith,  deceased,  as  divided  by  Committee, 
first  on  the  North  side  of  the  first  tract,  said 
to  contain  about  5%  acres.  Third  tract.  All 
Interest  in  the  land  of  H.  C.  Smith,  deceased, 
S.  of  the  first  tract  of  70  acres  and  said  to 
contain  about  twenty  acres,  more  or  less,  or 
being  the  interest  of  Section  No.  1,  as  plotted 
by  Jno.  M.  Caldwell  in  November,  1887." 
Mr.  Hill  did  not  have,  before  him,  the  plat 
showing  partition  of  H.  C.  Smith  land.  There 
is  no  tract  of  5%  acres.  This  action  is 
I  brought  to  recover  damages  for  breach  of  the 
covenant  of  seisin  and  warranty  contained  in 
the  deed  from  defendants  to  plaintiffs.  It 
is  conceded  that  plaintiffs  got,  under  the  de- 
scription In  the  deed,  all  of  the  interest  of 
defendants  in  the  Spiars  Smith  and  the  H. 
C.  Smith  land.  His  honor,  upon  the  plead- 
ings and  admissions,  was  of  the  opinion  that 
the  deed,  construed  in  connection  with  the 
admitted  facts  and  the  evidence  of  plaintiflC, 
did  not  purport  to  convey  anything  but  the 
interest  of  the  defendants  in  the  Spiars 
Smith  and  H.  C.  Smith  land.  He  rendered 
judgment  for  defendants.  Plaintiffs  excepted 
and  appealed. 

W.  C.  Munroe,  for  appellants.    F.  R.  Coop- 
er, for  appellees. 

CONNOR,  J.  (after  stating  the  facts  as 
above).    The  case  seems  to  have  been  tried 
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upon  the  pleadings  and  admissions.  Neither 
party  tendered  any  Issues  and,  of  course,  no 
prayers  for  instructions.  It  is  manifest  that 
the  defendants  only  intended  to  convey,  and 
plaintiff^  to  buy,  the  Interest  of  the  defend* 
ants  in  the  Smith  land.  It  is  equally  clear 
how  the  draftsman  fell  into  the  error  of  sup- 
posing, in  the  absence  of  any  plat  showing 
partition  of  the  H.  C.  Smith  land,  that  such 
interest  extended  to  both  the  47-acre  and  the 
15%-acre  tract,  whereas  the  defendants  had 
no  interest  in  the  last-named  tract.  It  is 
equally  dear  that  the  controlling  thought  of 
the  grantors  was  the  conveyance  of  their  in- 
terest in  the  H.  C.  Smith  land  "as  divided 
by  the  committee.*'  If  there  had  been  no 
division,  the  deed  would  have  conveyed  only 
the  undivided  Interest,  and  not  any  specified 
number  of  acres;  hence,  the  mention  of  the 
numljer  of  acres  only  indicated  the  extent 
of  the  interest.  If  the  number  of  acres  is 
controlling,  the  plaintiffs  got  more  than 
they  were  entitled  to  in  the  47-acre  tract 
If  this  was  the  basis  upon  which  the  contract 
price  was  fixed,  plaintiffs  have  90  acres, 
whereas  they  would  have  had  but  86  acres. 
It  it  was  "an  undivided  interest"  which  they 
were  buying,  they  got  "the  interest"  of  the 
grantors  in  the  land  of  H.  C.  Smith,  as  di- 
vided by  the  committee,  which  is  all  that  the 
deed  purported  to  convey.  Hence  they  show 
no  breach  of  the  warranty. 

We  think  that  his  honor's  view  was  cor^ 
rect,  and  that,  reading  the  entire  description 
In  the  light  of  the  admissions,  the  deed  con- 
veys all  that  the  parties  intended  to  grant  or 
plaintiffs  entitled  to  receive.  Plaintiffs  sug- 
gest that  they  were  entitled  to  have  the 
question,  whether  there  was  a  mistake  in  the 
deed,  submitted  to  the  Jury.  It  does  not  ap- 
pear that  any  request  was  made  to  his  honor 
to  do  80.  We  are  of  the  opinion  that  his 
honor  correctly  Interpreted  the  deed. 

The  judgment  should  be  affirmed. 

atf  N.  C.  466)  ♦ 

STATE  V.  HARRIS. 

(Supreme  Court   of   North  Carolina.    Oct  90, 
1907.) 

1.  Pebjttbt  -^  Indictment  —  Sufficienot  of 
Accusation. 

The  word  "feloniously"  is  not  essential  to 
an  iDdictment  under  Laws  1889,  p.  86,  c.  83, 
which  establishes  a  form  for  a  bill  of  indict- 
ment for  perjury  without  using  the  word  "fe- 
loniously," and  provides  in  express  terms  that 
the  form  shall  be  sufiBclent 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39.  Perjury,  f§  6.5-71 :  vol.  27,  Indictment 
and  Information,  §§  261-265.] 

2.  In DicTMiGNT— Requisites. 

The  General  Assembly  has  the  right  to 
modify  old  forms  of  bills  of  indictment,  or  estab- 
lish new  ones,  provided  in  each  instance  the 
charge  is  sufficient  to  apprise  the  defendant  with 
reasonable  certainty  of  the  nature  of  the  crime. 
[Ed.  Note.— For  cases  in  point,  see.  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  §  91.] 

3.  Perjtjbt— Indictment. 

An  indictment  drawn  up  in  accordance  with 
Laws  1889,  p.  86,  c  83,  setting  out  the  court,  the 


cause,  the  statement  alleged  to  be  false,  the 
scienter,  and  charging  that  defendant  ''did  un- 
lawfully commit  perjury,"  sufficiently  apprises 
defendant  of  the  charge  against  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Perjury,  §§  90-94.] 

4.  Same— Matebiautt  of  Testimony. 

In  a  prosecution  for  removng  crops  with- 
out having  paid  the  rent,  where  the  defendant 
claimed  that  he  paid  the  rent  to  an  assignee 
thereof,  the  landlord's  testimony  that  he  made 
no  assignment  of  the  rent,  and  did  not  instruct 
the  defendant  to  pay  it  to  a  third  party,  was 
80  material  to  the  issue  as  to  support  a  charge 
of  perjury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading,  §§  3&-54.] 

Appeal  from  Superior  Court,  Anson  Coun- 
ty;  Counclll,  Judge. 

Riley  Harris  was  convicted  of  perjury,  and 
he  appeals.    Affirmed. 

Defendant  was  Indicted  and  convicted  for 
perjury  on  the  following  bill  of  indictment: 
"The  jurors  for  the  state,  upon  their  oaths, 
present  that  Riley  Harris,  late  of  the  county 

of  Anson,  on  the day  of  March,  in  the 

year  of  our  Lord  one  thousand  nine  hundred 
and  six,  with  force  and  arms,  at  and  in  the 
county  aforesaid,  did  unlawfully  commit  per- 
jury upon  the  trial  of  an  action  in  the  court 
of  a  Justice  of  the  peace  in  Anson  county, 
wherein  the  state  of  North  Carolina  was 
plaintiff  and  Jeff.  Ratliff  was  defendant  by 
falsely  asserting  on  oath  that  he,  the  said 
Riley  Harris,  never  turned  over  to  Y.  C. 
Allen  his  account  and  statement  of  rent  due 
him,  the  said  Riley  Harris  by  Jeff.  Ratliff 
as  security  for  the  payment  of  house  rent 
due  said  Y.  C  Allen,  and  that  he  never  told 
Jeff.  Ratliff  to  pay  the  same  to  Y.  C.  Allen, 
and  that  he,  the  said  Riley  Harris,  never 
delivered  to  Y.  C.  Allen  a  statement  of  said 
account  of  rents  due  him  by  W.  T.  Ingram, 
knowing  the  said  statement  or  statements  to 
be  false,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state.  Robin- 
son, Solicitor."  There  was  Judgment  on  the 
verdict,  and  defendant  excepted  and  ap- 
pealed. 

Clement,  Asst  Atty.  Qen.,  and  H.  H.  Mc- 
Lendon,  for  the  State.  J.  W.  Gulledge,  for 
defendant 

HOKB,  J.  (after  stating  the  facts  as  above). 
It  is  chiefly  urged  against  the  validity  of 
this  conviction  and  sentence  that  the  word 
••feloniously"  is  not  used  in  the  bill  of  in- 
dictment The  question  is  distinctly  and 
properly  raised  both  by  motion  to  quash  and 
in  arrest  of  Judgment,  but  we  are  of  opin- 
ion that  the  position  cannot  be  sustained. 
It  has  been  frequently  held  with  us  that  in 
indictments  for  felonies  the  word  "felonious 
ly"  must  appear  as 'descriptive  of  the  offense, 
and  that  no  other  or  equivalent  term  will 
suffice.  This  principle,  however,  does  not 
obtain  where  the  Legislature  otherwise  ex- 
pressly provides,  and  so  It  is   here.     Our 
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Revlsal  of  1005,  c  80,  S  3247,  establishes  a 
form  for  a  bill  of  indictment  for  perjury* 
and  enacts  in  express  terms  that  this  form 
shall  be  sufficient.  The  statute  does  not  make 
the  word  "feloniously"  a  part  of  the  bill, 
and  it  does  not  appear  in  the  form  set  out, 
and  the  same  is  therefore  no  longer  required. 
The  General  Assembly  has  the  undoubted 
right  to  enact  legislation  of  this  character 
to  modify  old  forms  of  bills  of  Indictment,  or 
establish  new  ones,  proTided  the  form  es- 
tablished is  sufficient  to  apprise  the  defend- 
ant with  reasonable  certainty  of  the  nature 
of  the  crime  of  which  he  stands  charged. 
"To  be  informed  of  the  accusation  against 
him"  is  the  requirement  of  our  Bill  of  Rights ; 
and,  unless  such  legislation  is  in  violation  of 
this  principle,  or  in  contravention  of  some 
express  constitutional  provision,  it  should 
and  must  be  upheld  by  the  courts.  The  act 
in  question  is  open  to' no  objection  of  the  kind 
suggested.  "Did  unlawfully  commit  perjury" 
is  the  descriptive  part  of  the  charge  required 
by  the  statute,  giving  in  addition  the  court, 
the  cause,  the  statement  alleged  to  be  false, 
with  proper  averments,  also,  as  to  the  scien- 
ter, and  by  the  terms  of  such  bill,  there- 
fore, the  defendant  is  fully  notified  of  the 
charge  made  against  him,  and  the  present  in- 
dictment, following  with  exactness  the  form 
established  by  the  law,  the  objection  of  the 
defendant  must  be  overruled.  State  v.  Hes- 
ter, 122  N.  C.  1047,  29  S.  E.  880;  State  v. 
Moore,  104  N.  C.  743-751,  10  S.  B.  183;  Com- 
monwealth V.  Freelove,  150  Mass.  66,  22  N. 
E.  435;  Ck>oley  on  Ck>nstitutional  Lim.  (Jth 
Ed.)  p.  382,  note  8,  and  page  436,  note  2. 
The  form  established  by  the  statute  has 
been  expressly  approved  in  several  decisions 
of  this  court  State  v.  Thompson,  113  N.  C. 
638,  18  S.  E.  211 ;  State  v.  Gates,  107  N.  0. 
832,  12  S.  E.  319;  State  ▼.  Peters,  107  N.  C. 
876,  12  S.  B.  74. 

Our  attention  has  been  called  by  counsel  to 
the  cases  of  State  v.  Bunting,  118  N.  C.  1200, 
24  S.  E.  118,  and  State  v.  James  Shaw,  117 
N.  0.  764,  23  S.  B.  246.  These  cases  were  in- 
dictments for  perjury,  in  which  it  was  ex- 
pressly held  that  the  term  "feloniously"  was 
required  to  make  a  good  bill  of  Indictment 
for  this  offense.  Both  of  them,  too,  were  on 
indictments  instituted  after  the  statute, 
which  established  the  form  followed  in  the 
present  bill.  The  court,  however,  in  render- 
ing these  decisions,  was  evidently  not  ad- 
vertent to  the  statute  above  referred  to  for 
the  reason  probably  that  it. does  not  appear 
In  the  General  Code  of  1883,  and  was  there- 
fore not  called  to  their  attention ;  the  statute 
having  been  enacted  at  a  subsequent  session, 
and  being  chapter  83,  p.  86,  Laws  1889. 
This  law  we  hold  to  be  controlling  on  the 
question,  and  the  cases  cited  are  overruled. 

It  is  further  contended  that  the  bill  is  de- 
fective for  that  the  matter  alleged  therein 
to  be  false  is  not  material,  and  objection  is 
made  on  this  account  to  the  form  of  the  bill 
and  to  the  testimony  offered  in  support  of  the 


charge  as  laid;  but  this  objection  Is  with- 
out merit.  It  is  undoubtedly  a  correct  posi- 
tion that  one  of  the  essentials  in  a  charge  of 
"perjury"  is  that  the  matter  alleged  to  be 
false  must  be  material.  The  conclusion  is 
sound,  but  the  premise  is  defective,  or  rather 
it  is  nonexistent,  for  the  alleged  testimony 
was  material.  It  was  given  in  a  criminal 
action  in  which  the  present  defendant  as 
landlord  was  prosecuting  one  Jeff.  Ratiiff,  a 
tenant,  for  removing  crops  without  having 
paid  the  rent.  Ratliff's  defense  was  that 
the  defendant's  claim  for  rent  had  been  as- 
signed by  him  to  one  Y.  G.  Allen,  and  that  he^ 
Ratllff,  had  paid  the  claim  or  adjusted  it 
with  the  assignee.  This  testimony,  tending, 
as  it  did,  to  establish  the  assignment  of  de- 
fendant's claim  as  landlord,  was  not  only 
material,  but  directiy  relevant  to  the  issue, 
and  the  judge  below  made  a  correct  ruling 
on  defendant's  objection. 

There  is  no  error,  and  the  Judgment  of  the 
lower  court  is  affirmed* 

No  error. 

(145  N.  C.  834,  835) 
NELSON  V.  HUNTER. 

(Supreme  Court  of  North  Carolina.    Sept.  12, 
1907.    On  Motion  to  Modify  Judgment 
Oct.  30,  1907.) 
L  AppEAir— Second  Reheasino. 

A  second  rehearing  is  permissible  only 
when,  on  the  first  rehearing,  tne  court  has  re- 
versed or  materially  changed  the  opinion  sought 
to  be  reheard. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  ft  3214.] 

2.  Same  —  Juogiceiit  —  Modificatiow  —  Ap- 
plication. 

Where  a  second  application  for  a  rehear- 
ing was  unsustainable  as  such,  but  asked  for  a 
modification  of  the  judgment,  it  would  be  trea^ 
ed  as  a  motion  for  modification. 

3.  Same— JuEiSDiOTiON. 

Where  a  petition  to  the  Supreme  Court  for 
a  rehearing  was  dismissed,  and  the  judgment 
appealed  from  affirmed,  the  court  at  the.  next 
term  has  no  jurisdiction  to  modify  the  judg- 
ment for  error. 

On  application  for  rehearing.  Application 
treated  as  motion  to  modify  Judgment,  and 
denied. 

For  former  opinions,  see  53  S.  EL  439,  66 
S.  E.  506. 

W.  J.  Peele,  for  defendants. 

PER  CURIAM.  This  is  in  form  an  ap- 
plication for  a  rehearing,  but  as  such  It  can- 
not be  entertained,  as  there  was  a  rehearing 
at  last  term  which  reaffirmed  the  opinion 
at  the  previous  term.  A  second  rehearing  la 
permissible  only  when,  on  the  first  rehearing, 
we  have  reversed  or  materially  changed  the, 
opinion  that  was  sought  to  be  reheard,  as  in 
Elmore  v.  Railroad,  132  N.  C  865,  44  S.  R 
620.  But,  on  examining  the  petition,  we 
find  that  notwithstanding  its  prayer  it  does 
not  call  in  question  the  rulings  of  law^  in 
the  opinion,  but,  taking  them  as  conclusive, 
asks   that   the  Judgment  based  thereon  b« 
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modified.  It  Is  ordered  therefore  tlwt  It  be 
treated  as  a  motion  to  correct  and  modify 
the  Judgment,  and  set  down  to  be  heard  at 
the  morning  hour,  Tuesday  October  Ist,  at 
the  beginning  of  the  call  of  the  Sixth  district 
to  which  it  belongs ;  that  notice  of  this  order 
be  given  to  both  parties  who  will  file  printed 
briefs,  and  that  10  minutes  will  be  allowed 
each  side  for  oral  argument. 

BROWN,  X  The  defendants  move  the 
court  to  re-examine  the  record  in  the  above- 
entitled  action  and  determine  if  they  are 
not  entitled  to  share  with  the  plaintiff  in 
the  distribution  of  their  iptestate's  estate. 
This  cause  first  came  before  this  court  at 
spring  term,  1906,  upon  appeal  from  the 
Judgment  of  the  superior  court  The  entire 
record  was  reviewed,  all  the  exceptions  of 
defendants  were  passed  upon,  and  the  Judg- 
ment of  the  lower  court  afilrmed.  140  N. 
C.  599,  53  S.  £}.  439.  At  the'  succeeding  term, 
in  apt  time,  the  defendants  filed  a  petition 
to  rehear,  and,  the  petition  having  been 
favorably  acted  upon  according  to  our  rules, 
the  appeal  was  again  heard,  and  after  due 
consideration  the  original  Judgment  was  again 
afifirmed,  In  an  opinion  filed  February  26* 
1907.  144  N.  a  763,  56  S.  E.  506.  In  the 
original  opinion  it  Is  said  "the  plaintiff  claims 
the  property  as  the  only  legitimate  child  of 
Jackie  Nelson.  The  defendants  claim  to 
share  with  plaintiff  as  the  illegitimate  chil- 
dren of  Jackie."  It  would  seem  from  reading 
the  original  record  in  this  case  that  the 
question  at  issue  was  the  right  of  the  plain-, 
tiff  to  the  entire  estate  of  Jackie  Nelson  in 
the  hands  of  the  administratrix,  to  the  ex- 
clusion of  the  defendants.  The  Judgment  of 
the  superior  court  awarded  it  to  plaintiff  in 
the  following  language:  "It  is  therefore 
ordered  and  adjudged  that  the  said  Charles 
S.  Nelson  is  the  only  legitimate  child  of  Jack- 
ie Nelson,  and  as  such  is  entitled  to  the  en- 
tire estate  of  his  mother,  Jackie  Nelson,  af- 
ter the  payment  of  the  debts  thereof  and  the 
costs  of  administration.*'  This  Judgment,  af- 
ter due  consideration  of  the  several  excep- 
tions presented  in  the  record,  has  been  twice 
affirmed  by  this  court 

It  is  upon  the  hearing  of  this  motion  for 
the  first  time  contended  (quoting  from  the 
brief  of  the  defendants)  '*that  in  the  case  of 
real  estate  the  bastard  can  never  inherit 
from  the  mother  if  she  have  legitimate  is- 
sue, for  the  statute  says:  *Wben  there  shall 
be  no  legitimate  issue,'  etc.  But  these  words 
do  not  appear  In  Ck)de,  ft  1486  (Revlsal  1905, 
S  136),  and  it  would,  therefore,  seem  that 
the  legitimate  and  illegitimate  children 
would  all  share  alike  in  the  distribution  of 
the  personal  estate  of  the  mother.  I  do  not 
find  that  this  has  been  passed  upon  by  the 
coi|rt — therefore  It  must  be  taken  cum  grano 
sails."  Mordecal's  Law  Lectures,  pp.  1187- 
1188.  We  regret  that  we  are  debarred  from 
considering  this  interesting  question  so  ably 
presented  In  the  argument  of  Mr.  Peele,  but 


the  case  passed  out  of  this  court  at  the  last 
term  when  the  petition  to  rehear  was  dis- 
missed and  the  Judgment  of  the  superior 
court  affirmed.  We  have  now  no  Jurisdiction 
over  It,  and  no  power  to  change  or  modify 
the  final  Judgment  of  that  court  This  court 
has  said  that  "the  court  has  no  power  to 
amend  or  modify  the  final  decree  entered  at 
last  term  upon  an  application  like  this.  Af- 
ter final  Judgment  the  court  cannot  disturb 
it  unless  upon  an  application  to  rehear,  or 
for  fraud,  accident,  or  mistake  alleged  in 
an  Independent  action."  Again:  'The  prac- 
tical effect  of  granting  the  prayer  of  the 
petitioners  would  be  to  give  them  the  benefit 
of  a  rehearing  upon  a  summary  application 
to  change  the  final  decree  at  a  term  of  the 
court  subsequent  to  that  at  which  it  was 
granted.  We  are  not  aware  of  any  rule  of 
procedure  or  practice  that  warrants  such 
action."  Ruffln  v.  Harrison,  91  N.  C.  398. 
To  same  effect  are  Cook  v.  Moore,  100  N. 
C.  294,  6  S.  E.  795,  6  Am.  St  Rep.  587;  Moore 
V.  Hinnant,  90  N.  C.  163. 
The  motion  is  denied. 


(146  K.  C.  460) 
STATE  V.  JONBS. 

(Supreme  Ck>urt   of  North   Carolina.    Nov.  d, 
1907.) 

1.  INOIOTMENT  —  MiSDBMBANOBS  —  NeCESSFFT 
07  INDIOTKENT. 

Pub.  Laws  1907.  p.  857,  c.  573.  creates  the 
recorder's  conrt  at  Winston  for  the  trial  of 
petty  misdemeanors,  giving  a  right  of  appeal  to 
the  superior  court  Section  6  of  the  act  makes 
larceny  of  goods  less  than  $10  a  petty  misde- 
meanor. The  defendant,  convicted  in  the  record* 
er's  court  of  stealing  $3  worth  of  goods,  appeal- 
ed to  the  superior  court  was  tried  de  novow 
found  guilty,  and  appealed.  Held,  that  no  in« 
dictment  was  requiied  to  try  the  cause  hi  the 
superior  court 

2.  Same. 

When  a  case  is  tried  in  the  superior  court 
on  appeal  from  a  Justice  of  the  i>eace,  no  in- 
dictment is  required. 

Appeal  from  Superior  Court  Forsyth  Coun- 
ty;  Ferguson,  Judge. 

William  Jones  was  convicted  of  a  misde- 
meanor, and  he  appeals.    AfiSirmedL 

Asst  Atty.  Gen.  Clement  for  the  State. 

PER  CURIAM.  By  chapter  573,  p.  857, 
Pub.  Laws  1907,  the  recorder's  court  was 
created  at  Winston  for  the  trial  of  petty  mis 
demeanors,  but  with  right  of  appeal  to  the 
superior  court.  By  section  5  of  said  act 
larceny  of  goods  less  than  $10  was  made  a 
petty  misdemeanor.  The  defendant,  convicted 
in  said  court  on  a  charge  of  petty  misde- 
meanor in  stealing  shipstuffd,  of  the  value  of 
$3,  appealed  to  the  superior  court  and,  be- 
ing put  on  trial  de  novo,  objected  because  no 
indictment  against  him  had  been  returned  by 
a  grand  Jury.  The  Judge  overruled  the  ex- 
ception, the  defendant  excepted,  and,  there 
being  a  verdict  of  guilty,  appealed. 

There  is  no  error.  The  same  point  has 
been  fully  discussed  and  settled  in  State  ▼. 
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Lytle,  138  N.  C.  738,  51  S.  E.  66.  In  like 
manner,  when  a  case  is  tried  In  the  superior 
court  on  appeal  from  a  Justice  of  the  peace, 
no  indictment  is  required.  State  v.  Quick,  72 
N.  C.  243 ;  State  v.  Thornton,  136  N.  0.  616, 
48  S.  D.  602. 
No  error. 


(145  N.  C.  854) 

BROCKENBROUGH  ▼.  MUTUAL  RE- 
SERVE LIFE  INS.  CO. 

(Supreme  Court  of  North  Carolina.     Nov.  6, 
1907.) 

Equitt— Laches— Laj»se  of  Tims. 

Defendant,  a  mutual  life  insurance  com- 
pany, of  which  plaintiff  was  a  member,  in  1897 
adopted  a  resolution  assessing  plaintiff  accord- 
ing to  the  table  for  attained  age  indorsed  on 
his  policy.  He  paid  the  first  assessment  on  this 
basis  under  protest,  and  thereafter  paid  such 
assessments  without  objection  until  February, 
1^9,  when  he  dropped  out  of  the  company  with- 
out making  any  complaint  or  demand.  In  Jan- 
uary, 1906,  he  instituted  an  action  for  wrong- 
ful cancellation  of  his  policy.  Held  that  al- 
though limitations  had  not  run  In  favor  of  the 
defendant,  a  nonresident,  plaintiff,  by  his  delay 
of  seven  years,  was  estopped  to  assert  any  rights 
under  the  policy. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  19,  Equity,  §§  204-209.] 

Walker  and  C>>nnor.  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Mecklenburg 
County;   Peebles,  Judge. 

Action  by  C.  H.  Brockenbrough  against  the 
Mutual  Reserve  Life  Insurance  Company  to 
recover  damages  for  the  cancellation  of  an 
insurance  policy.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.     Affirmed. 

Chase  Brenizer,  for  appellant  John  W. 
Hinsdale,  for  defendant 

CLARK,  C.  J.  On  December,  15,  1897,  the 
defendant  adopted  a  resolution  under  which 
it  would  assess  the  plaintiff  according  to  the 
table  for  "attained  age"  indorsed  on  his  pol- 
icy. He  paid  the  first  assessment  made  up- 
on that  basis  under  protest,  and  thereafter 
paid  them  without  objection  till  an  assess- 
ment was  levied  February  1,  1899,  when  he 
quietly  and  silently  dropped  out,  making  no 
complaint  or  demand,  till  the  summons  was 
issued  in  this  action  January  18,  1906.  In 
Green  v.  Insurance  Co.,  139  N.  C.  812,  51  S. 
E.  887,  1  L.  R.  A.  (N.  S.)  623,  it  is  said  that 
"the  plaintiff  voluntarily  ceased  payment  and 
abandoned  his  policy.  He  cannot  be  heard  to 
ask  damages  for  its  cancellation.  Insurance 
Co.  V.  Phinney,  178  U.  S.  327,  20  Sup.  Ct 
906,  44  L.  Ed.  1088;  Insurance  Ca  v.  Sears, 
178  U.  S.  347,  20  Sup.  Ct  912,  44  L.  Ed.  1096 ; 
Ryan  v.  Insurance  Co.  (C.  C.)  96  Fed.  796. 
In  every  case  where  damages  have  been  al- 
lowed for  the  cancellation  of  a  policy  of  in- 
surance it  was  alleged  and  proved  that  the 
cancellation  was  wrongful.  Braswell  ▼.  In- 
surance Co.,  75  N.  C.  8 ;  Lovlck  v.  Life  Ass'n, 
110  N.  C.  93.  14  S.  E.  508;  Burrus  v.  In- 
surance Co.,  124  N.  C.  9.  32  S.  E.  323 ;  Hollo- 
well  ▼.  Insurance  Co.,  126  N.  a  898,  35  S. 


E.  616;  Strauss  ▼.  Life  Ass'n,  126  N.  C.  971, 
36  S.  E.  352,  54  L.  R.  A.  605,  83  Am.  St  Rep. 
699;  Simmons  v.  Life  Ass*n,  128  N.  C.  469, 
89  S.  E.  966.  His  motive,  or  the  method  of 
reasoning  by  which  he  arrived  at  his  conclu- 
sion to  abandon  his  policy,  was  Irrelevant** 

It  is  true  that  the  statute  of  limitation  does 
not  run  in  favor  of  the  nonresident  defend- 
ant (Qreen  ▼.  Insurance  Co.,  supra),  but  the 
plaintiff,  having  abandoned  his  policy  and 
stopped  payment  thereon  in  February  or 
March,  1899,  cannot  be  heard  to  assert  any 
rights  thereunder  in  this  action,  nearly  seven 
years  thereafter.  He  is  estopped  by  his  aban- 
donment and  delay.  2  Pom.  Eq.  t  818,  says 
upon  this  head:  **This  species  of  estoppel, 
as  well  as  other  kinds,  which  consist  of  affirm- 
ative acts  or  representations,  applies  to  cor- 
porations In  their  dealings  with  third  per- 
sons and  with  their  own  stockholders.  Con- 
versely, stockholders  may  be  estopped  by 
their  acquiescence  from  objecting  to  the  acta 
of  the  corporations  which  are  not  illegal  or 
mala  prohibita,>  but  ultra  vires.  When  the 
rights  of  innocents  third  parties  have  interven- 
ed, express  assent  is  not  necessary  to  es- 
top the  stockholders.  When  they  neglect  to 
promptly  and  to  actively  condemn  the  unau- 
thorized act  and  to  seek  Judicial  relief  after 
knowledge  of  its  being  done,  they  will  be 
deemed  to  have  acquiesced  and  will  be  es- 
topped as  against  innocent  third  persons.*' 
To  same  purport  many  other  authorities  can 
be  cited.  An  insurance  company  exists  by 
means  of  the  payments  it  receives.  These 
'  must  be  regular  that  it  may  meet  its  liabili- 
ties. A  member  cannot  drop  out,  disregaM 
bis  duties,  and  make  no  payments  for  nearly 
seven  years,  and  then  assert  by  action  a  claim 
that  the  other  members  be  assessed  to  pay 
him  what  possibly  he  might  have  recovered, 
if  he  had  asserted  his  claim  lix  apt  time. 
Many  thousands  of  new  members  have  come 
in  who  ought  not  to  have  the  fund,  created 
almost,  if  not  entirely,  of  payments  made 
since  the  plaintiff  dropped  out,  subjected  to 
payment  of  claims  of  which  they  had  no  no- 
tice, and  which  may  be  thousands  In  number, 
and  aggregate  hundrec|s  of  thousands- of  dol- 
lars in  amount  If  seven  years*  acquiescence 
and  nonpayment  of  assessments  do  not  es- 
top the  plaintiff,  then  there  is  no  limit  of 
time  or  of  nonpayment  that  will  bar.  No 
one  would  be  safe  in  becoming  a  member  of 
a  mutual  life  Insurance  company  under  such 
circumstances.  "Leges  subvenlunt  vlgUantl- 
bus  non  dormlentlbus."  The  court  properly 
sustained  the  demurrer  to  the  evidence. 

No  error. 

WALKER,  J.  (dissenting).  The  defendant 
contracted  to  insure  the  life  of  the  plaintiff 
for  the  benefit  of  his  wife  on  March  10,  1888, 
for  the  sum  of  $5,000,  in  consideration  of  an 
admission  fee,  annual  dues,  and  death  fund 
assessments  to  be  levied  from  time  to  tftne 
and  called  mortuary  premiums,  which  were 
payable  at  stated  intervals,  the  amount  of  the 
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preialmn  yarying  according  to  the  nuinber  of 
death  losses,  and  depending  apon  the  "sum 
which  the  executive  committee  may  deem  suf- 
ficient to  meet  the  existing  claims  by  death" 
for  the  period  immediately  preceding  the 
date  of  the  assessment,  but  the  rate  of  as- 
sessment was  fixed  at  $1.20  per  $1,000  of  in- 
surance, that  being  the  rate  fixed  by  the 
schedule  as  of  his  then  attained  age,  34 
fears,  the  maximum  amount  to  be  collected  an- 
nually being  $11.77  on  each  $1,000  of  insur- 
ance. This  was  to  be  the  permanent  rate. 
The  plaintiff  paid  the  admission  fee,  the  an- 
nhal  dues,  and  the  assessments  regularly  for 
more  than  17  years,  when  the  defendant, 
without  his  consent,  and,  as  will  appear 
hereafter,  against  his  protest,  which  was 
made  when  he  was  apprised  of  the  fact» 
changed  the  rate  of  assessment  by  increasing 
it  in  June,  1895,  and  again  in  January,  1898, 
not  content  with  having  once  grossly  and  ar- 
bitrarily violated  its  contract  with  the  plain- 
tiff, the  terms  of  which  had  been  clearly  and 
Irrevocably  settled  by  Itself  in  the  contract, 
the  defendant  again  raised  the  rate  of  as- 
sessment considerably  and  much  higher  in 
proportion  than  the  increased  rate  of  1895. 
The  plaintiff  then  protested  against  the  in- 
crease of  his  rate,  which  the  company  had 
Bolenmly  agreed  should  remain  at  the  figure 
stated  in  the  schedule  for  his  age  of  entrance 
as  a  member  of  the  company,  telling  the  de- 
fendant at  the  time  that  he  considered  the 
increase  as  illegal.  The  company  notified 
him  that,  If  he  did  not  pay  what  was  clearly 
an  extortionate  amount,  his  policy  would  be 
forfeited,  and,  under  the  compulsion  of  this 
unwarranted  and  inexcusable  threat  and  un- 
der his  protest,  he  continued  to  pay  the  un- 
lawful assessments  for  the  short  period  of 
the  year  1898  between  March  and  December, 
when  he  refused  to  pay  any  longer.  He  tes- 
tified that  he  thought  the  assessment  was  il- 
legal, but  he  paid  under  protest  because  the 
company  threatened,  in  its  notice  ^o  him. 
that,  if  he  did  not  pay  the  assessments,  his 
policy  would  be  forfeited,  and  that  he  thought 
his  protest  against  the  illegality  of  the  in- 
crease was  sufficient  to  protect  him.  He 
was  corroborated  by  the  agent  of  the  company 
to  whom  he  paid  the  assessments.  And  yet 
it  is  decided  that  the  plaintiff  is  equitably 
estopped  to  recover  damages  for  this  ar- 
bitrary conduct  of  the  company  and  Its  will- 
ful breach  of  the  contract,  because,  having 
paid  the  Increased  premium  for  a  few  months, 
under  protest,  he  refused  in  January  to  be 
longer  imposed  upon  by  the  defendant  through 
Its  illegal  exactions  or  to  be  intimidated  by  its 
threats,  and  failed  after  January,  1899,  for 
a  few  years,  or  until  this  action  was  brought, 
to  pay  the  unlawful  assessments.  It  is  said 
chat  these  premiums  are  necessary  to  the 
continued  existence  of  the  company.  Surely 
it  cannot  be  meant  that  the  law  regards  illegal 
assessments  In  this  light  But  there  Is  one 
thing  that  is  essential  to  the  maintenance  of 
insurance  companies  of  every  kind  and  of 


every  other  legitimate  enterprise,  and  this  is 
honesty  and  Integrity  in  the  administration 
of  its  affairs,  and  recent  events  have  con- 
vihced  us,  more  and  more,  if  we  needed  any 
such  proof,  of  the  truth  of  the  assertion. 
And  I  may  say  that  it  applies  with  peculiar 
force  to  insurance  companies,  as  the  contract 
on  the  company's  part  is  to  be  performed  at  a 
time  when  the  member  or  policy  bolder  may 
not  be  present  to  vindicate  his  rights,  or  those 
of  the  beneficiary  or  object  of  his  bounty, 
uniler  the  contract.  He  must  rely  very  large- 
ly upon  the  good  faith  of  the  company,  and, 
unless  by  a  careful  regard  for  their  obliga- 
tions, a  strict  compliance  with  their  engage- 
ments and  a  faithful  fulfillment  of  their  prom- 
ises, the  confidence  of  those  whose  patronage 
they  seek,  is  secured,  they  will  in  very  truth 
find  their  career  eventually  cut  short  for  the 
lack  of  premiums  to  pay  expenses,  much  less 
of  profits. 

With  profound  respect  for  my  Brethren, 
from  whom  I  greatly  differ,  the  doctrine  ol 
equitable  estoppel  has  nothing  to  do  with  the 
facts  of  this  case,  when  they  are  properly  con- 
sidered, than  the  doctrine  of  contingent  re- 
mainders. To  apply  it  will  produce  the  very 
wrong  which  was  sought  to  be  avoided  when 
it  was  first  adopted.  It  is  founded,  in  part, 
upon  the  maxim  of  the  law  that  no  man  shall 
be  permitted  to  take  advantage  of  his  own 
wrong;  and  yet,  if  It  is  to  control  the  deci- 
sion in  this  case,  the  defendant  will  be  per- 
mitted to  do  that  very  thing.  In  Farmers' 
Ins.  Co.  V.  Knight,  1C2  111.  470,  44  N.  B. 
834,  decided  by  a  court  whose  opinions  are 
entitled  to  the  greatest  weight.  It  was  said: 
"The  evidence  introduced  on  the  trial  tends 
to  prove  that  the  managers  of  the  insurance 
company  for  several  years  in  making  assess- 
ments did  not  adhere  to  the  statute,  and 
that  in  a  number  of  cases  more  money  was 
raised  than  was  at  the  time  required  to  meet 
losses.  But  these  violations  of  the  statute 
did  not  ripen  into  a  right;  nor  are  we 
aware  of  any  principle  which  would  preclude 
a  policy  holder  of  the  Insurance  company 
from  calling  In  question  the  validity  of  an 
assessment,  although  he  may  have  previously 
paid  assessments  which  did  not  conform  to 
law.  We  do  not  think  the  doctrine  of  es- 
toppel applies  to  such  a  case.*'  Our  case  Is 
even  stronger  than  that  one,  because  here  the 
managers  did  not  merely  raise  more  than  was 
necessary  to  pay  losses,  but  actually  made 
a  radical  change  In  the  contract  In  other 
words,  repudiated  the  contract  with  the  plain- 
tiff and  attempted  by  threats  and  compulsion 
to  substitute  one  of  Its  own. 

But  I  now  cite  a  case  which  seems  to  be 
exactly  in  point  The  court  said  in  Oovennnt 
Mutual  Life  Ass'n  v.  Tuttle,  87  111.  App.  328: 
"In  1895  another  change  was  made  in  the 
manner  of  assessing.  The  group  plan  was« 
abolished,  and  each  member  was  assessed 
according  to  the  estimated  cost  of  his  insur- 
ance at  the  time  he  entered  the  society,  and 
he  was  also  assessed  not  only  to  pay  death 
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losses,  bat  also  for  the  purpose  of  creating  a 
permanent  fund.  Rather  than  take  the  pos- 
sible chances  of  having  his  certificate  for- 
feited and  losing  his  Insurance,  Tuttle  paid 
these  assessments.  Now  this  Is  the  extent 
of  his  supposed  wrongdoing,  upon  which  is 
predicated  the  right  of  invoking  the  doctrine 
of  estoppel  against  appellee.  Can  it  be  that 
because  appellant  violated  its  contract  on 
former  occasions  by  making  illegal  assess- 
ments, and  Tuttle  did  not  take  the  chance  of 
having  his  certificate  forfeited  by  refusing  to 
pay  them«  that  he  or  his  beneficiary  is  es- 
topped from  denying  the  legality  of  assess- 
ment No.  149,  which  was  for  an  amount  so 
largely  in  excess  of  any  previous  assess- 
ment? We  think  not  He  might  have  l>een 
content  to  pay  a  small  increase  on  his  orig- 
inal contract  rate;  and  because  he  did  so 
shall  it  be  said  he  was  therefore  bound  to  pay 
an  amount  ten  times  as  great?  We  think  to 
so  hold  would  be  unreasonable,  and  would  be 
permitting  the  wrongdoer  to  invoke  the 
doctrine  of  estoppel  against  the  party  In- 
jured. This,  we  think,  ought  not  to  be  done. 
The  doctrine  of  estoppel,  when  properly  ap- 
plied, is  founded  upon  the  highest  principles 
of  morality,  and  recommends  itself  to  the 
common  sense  and  Justice  of  every  one. 
Herman  on  Estoppel,  p.  291,  f  272.  Equitably 
estoppels,  or  estoppels  in  pals,  only  arise 
when  the  conduct  of  the  party  estopped  Is 
fraudulent  in  Its  purpose  or  unjust  in  its  re- 
sults. Herman,  p.  335,  ft  821.  Or,  as  the 
rule  is  otherwise  stated :  'Where  one,  by  his 
words  or  conduct,  willfully  causes  another 
to  believe  the  existence  of  a  certain  state 
of  things,  and  induces  him  to  act  on  that  be- 
lief, BO  as  to  alter  his  previous  position, 
the  former  is  concluded  from  averring  against 
the  latter  a  different  state  of  things  as  ex- 
isting at  the  same  time.*  Bigelow  on  Estop- 
pel, 433.  434.  It  certainly  cannot  be  said  that 
Tuttle  In  paying  previous  illegal  assessments 
acted  fraudulently,  or  that  he  willfully  did 
anything  calculated  to  mislead  others  to 
their  injury.  When  he  paid  illegal  assess- 
ments, he  did  so  under  a  moral  compulsion, 
and  the  threat,  Implied  at  least,  that,  if  he 
did  not  pay,  Us  certificate  would  be  for- 
feited, and  the  provision  made  for  his  wife 
In  the  event  of  his  death  be  thereby  lost  Did 
this  conduct  on  his  part  warrant  appellant  in 
increasing  Tuttle's  assessments  tenfold?  In 
other  words,  can  appellant  thus  be  permitted 
to  take  advantage  of  its  own  wrong?  Would 
this  commend  itself  to  the  common  sense 
and  Justice  of  every  one,  or  be  In  accordance 
with  the  highest  principles  of  morality,  upon 
which  the  doctrine  of  estoppel  is  said  to 
have  its  foundation?  We  certainly  think 
not."  I  must  be  indulged  for  quoting  so 
fully  from  that  case,  because  it  appears  to  be 
BO  much  like  ours,  and  the  principles  stated 
certainly  fit  the  facts  in  this  record.  Be- 
sides it  Is  a  clear,  strong,  convincing  state- 
ment of  the  law,  and,  I  may  add,  is  based 
upon  an  eminently  Just  principle.    The  mor- 


ality of  this  case  is  all  with  the  plaliitlff,  the 
equity  surely  is,  and  I  believe  the  law  also 
is.  Why  multiply  authorities  to  sustain  a 
proposition  which  to  my  mind,  at  least,  is 
self-evident? 

But  it  is  suggested  that  he  should  be  es- 
topped in  equity,  mind  you,  because  after 
paying  unjust  and  unlawful  premiums  under 
protest  for  a  short  time  after  March,  1898, 
when  the  second  increase  of  the  rate  of  as- 
sessment was  made,  and  after  being  threat- 
ened with  a  loss  of  a  policy  upon  which  he 
had  paid  the  defendant  premiums  for  many 
years,  he  refused  to  be  longer  intimidated 
and  ceased  paying  until  this  suit  was  com- 
menced? Ck)oley,  in  his  Briefs  on  the  Law  of 
Insurance,  vol.  3,  p.  234,  says:  **As  a  member 
of  a  fraternal  association  is  not  liable  for  an 
assessment  unless  the  same  is  valid  and 
made  in  accordance  with  the  rules  of  the 
association  and  the  provisions  of  his  certifi- 
cate, it  naturally  follows  that  a  member's 
rights  under  his  certificate  are  not  subject 
to  forfeiture  for  a  failure  to  pay  an  invalid 
assessment  This  being  the  rule,  the  burden 
is  on  an  association,  relying  on  a  forfeiture 
of  a  certificate  for  nonpayment  of  assess- 
ments, to  prove  a  duly  authorized  and  valid 
assessment."  He  cites  many  authorities  to 
sustain  the  principle,  and,  strange  to  say, 
they  all  regard  it  as  a  proposition  that  should 
be  taken  for  granted.  Margesson  v.  Benefit 
Ass*n,  165  Mass.  262,  42  N.  E.  1132;  Lang- 
don  V.  Ben.  Ass*n,  166  Mass.  816,  44  N.  B. 
226;  Rowswell  v.  Eq.  Aid  Union  (0.  C.)  13 
Fed.  840;  Am.  Mutual  Aid  Soc.  v.  Helbum, 
85  Ky.  1,  2  S.  W.  495,  7  Am.  St  Rep.  571 ; 
Stewart  v.  Grand  Lodge,  100  Tenn.  267.  46  S. 
W.  579:  Miles  v.  Life  Asso.,  108  Wis.  421,  84 
N.  W.  159;  Shea  v.  Mass.  Ben.  Ass'n,  16Q 
Mass.  289,  35  N.  E.  855,  39  Am.  St  Rep.  475 ; 
Ooyle  V.  Benefit  Society  (Ky.)  2  S.  W.  676. 
In  Illinois  the  matters  Involved  in  this  case 
have  been  frequently  before  the  courts,  and 
InvarlaMy  have  they  decided  against  the 
contention  now  made  by  the  defendant  N. 
L.  Assur.  Co.  v.  Brlenkoetter,  90  111.  App.  99 ; 
Life  Society  v.  Wilson,  91  111.  App.  667; 
Tourvllle  v.  Brotherhood,  54  111.  App.  71; 
Order  of  Chosen  Friends  v.  Austerlltz,  75  111. 
App.  74;  P.  R.  C.  Union  v.  Warczak,  82  IlL 
App.  351.  See,  also.  Murphy  v.  Life  Ass'n 
(O.  C.)  114  Fed.  404.  These  authorities  and 
many  others  to  the  same  effect  which  could 
be  cited,  variously  state  the  governing  prin- 
ciple, as  follows :  A  member  of  a  beneficiary 
association  is  not  bound  by  an  illegal  assess- 
ment and  no  forfeiture  can  be  insisted  upon 
because  of  its  nonpayment  Life  Society  v. 
Wilson,  91  111.  App.  667.  The  corporate  rights 
of  a  member  of  an  insurance  company  may  iM 
subject  to  the  control  of  the  corporation,  but 
his  rights  as  a  party  insured  rest  on  the 
contract  (Bragaw  v.  Supreme  Lodge,  128  N. 
C.  354,  38  S.  E.  905,  54  L.  R.  A.  602).  and, 
when  the  party  is  not  bound  by  an  aBses» 
ment,  because  made  in  violation  of  his  con- 
tract, he  does  not  forfeit  his  insurance,  and 
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such  a  forfeiture  can  rest  only  upon  Btiflct 
legal  right,  and  It  must  abide  Inflexibly  the 
terms  of  the  contract  90  111.  App.  99;  100 
.  Tenn.  267,  46  S.  W.  579.  A  benefit  associa- 
tion has  no  right  to  cancel  Insurance  for 
failure  to  pay  an  illegal  assessment,  and  the 
fact  that  earlier  calls  under  the  same  assess^ 
ment  have  been  made  and  paid  does  not  en- 
large the  contract  or  Justify  the  association 
in  declaring  a  forfeiture,  nor  does  it  con- 
stitute any  defense  by  way  of  estoppel  or 
otherwise.  165  Mass.  262,i  and  166  Mass. 
316wS  A  benefit  association  claiming  that  a 
membership  certificate  has  been  forfeited 
by  failure  to  pay  an  assessment  must  ahow 
affirmatively  that  the  assessment  was  im- 
posed in  exact  accordance  with  the  insurance 
contract,  otherwise  its  defense  must  fail.  108 
Wis.  421,  84  N.  W.  159,  and  13  Fed.  840. 
A  legal  assessment  and  proper  call  are 
treated  by  the  law  as  conditions  precedent  to 
the  right  to  declare  a  forfeiture  upon  a  subse- 
quent refusal  by  the  member  to  pay.  160 
Mass.  289,  85  N.  B.  855,  39  Am.  St  Rep.  476 ; 
114  Fed.  404;  100  Tenn.  267,  46  S.  W.  579. 
So  strict  is  this  rule  that  the  association  is 
not  even  allowed  to  show  that  its  new  plan 
of  assessments  is  more  equitable  than  the 
old,  because  it  is  bound  by  the  contract  of 
insurance  as  ascertained  from  its  charter 
and  the  agreement  with  the  member.  85  Ky. 
1,  2  S.  W.  496,  7  Am.  St  Rep.  571.  An 
offer  to  pay  the  illegal  assessment  constitutes 
no  more  than  a  waiver  of  notice  that  it  has 
been  made,  and  is  no  waiver  of  matters 
affecting  its  regularity  or  validity,  and  it  is 
no  estoppel.  100  Tenn.  267,  46  S.  W.  579. 
Until  a  member  is  in  default,  he  cannot  be 
suspended  or  his  right  forfeited.  It  Is  in- 
cumbent upon  the  association  to  prove  that 
unpaid  assessments  were  legally  made  and 
due,  and  there  is  no  default  by  reason  of 
nonpayment  of  them,  or  any  of  them,  until 
this  appears.  The  company  must  act  first, 
and  take  the  burden  of  proof,  ^nd  not  the 
member.  82  111.  App.  351.  Forfeitures  are 
not  favored  by  the  law,  and  an  association 
Insisting  upon  one  must  make  clear  proof, 
and  show  that  it  has  acted  regularly  and 
legally  before  it  can  call  upon  the  member  to 
prove  anything.  If  there  has  been  an  illegal 
assessment,  there  can  be  no  forfeiture  when 
the  member  has  simply  ceased  to  pay.  76 
111.  App.  74.  The  association  will  not  even 
be  permitted  to  allege  a  forfeiture  for  fail- 
ure to  pay  an  assessment,  unless  it  appears 
afilrmatively  at  the  same  time  by  proper 
averment  that  it  has  proceeded  legally  in 
levying,  and,  in  the  absence  of  such  allega- 
tion and  proof,  a  tender  of  the  amount  of 
the  assessment  is,  of  course,  unnecessary. 
54  111.  App.  72.  Lastly  and  convincingly,  in 
a  contract  of  mutual  benefit  insurance  the 
member  acts  for  himself,  and  not  as  a  part 
of  the  society.  His  rights  rest  upon  his  con- 
tract of  insurance,  amd  not  upon  his  con- 
tract of  membership  in  the  society.  A  cor- 
porator in  a  mutual  benefit  society,  like  a 
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stranger,  may  enter  into  a  contract  of  insur- 
ance with  it,  and  his  rights  under  the  coo- 
tract  will  be  as  fully  protected  as  those  of  a 
stranger.  A  member  of  such  a  society  in 
paying  previous  illegal  assessments  cannot 
be  said  to  have  acted  fraudulently,  or  will- 
fully to  have  done  anything  calculated  to  mis- 
lead others  to  their  injury,  so  as  to  equitably 
estop  himself  from  questioning  subsequent 
illegal  assessments  and  refusing  to  pay  the 
same.  87  111.  App.  309.  It  is  well  settled 
that  no  forfeiture  can  be  established,  except 
for  a  violation  of  the  precise  terms  and  con- 
ditions laid  down  in  the  laws  of  the  society 
and  the  contract,  and,  If  an  assessment  be 
levied  illegally,  the  member  is  under  no  ob- 
ligation to  pay  it,  nor  are  his  rights  in  the 
least  affected  by  it&  nonpayment.  Bacon  on 
Benefit  Societies  (3d  Ed.)  (  377.  This  last 
statement  of  the  law  is  supported  by  the 
citartion  of  numerous  cases  in  the  notes  to 
section  377.  I  might  cite  authorities  indef- 
initely stating  this  proposition  one  way  or 
another,  but  they  all  come  to  this:  That  a 
wrongdoer  cannot  take  advantage  of  his  own 
wrong,  and  avail  himself  of  so  Just  a  doctrine 
as  that  of  equitable  estoppel  to  enable  him 
to  do  so.  That  principle  was  introduced  into 
equity  Jurisprudence  to  prevent  wrong,  and 
not  to  encourage  or  promote  it,  and,  further, 
It  does  not  apply  in  favor  of  a  benefit  associa- 
tion seeking  to  forfeit  insurance  with  one  of 
its,  members  for  nonpayment  of  assessments 
when  the  latter  has  not  been  imposed  accord- 
ing to  his  contract  or  the  law. 

It  is  not  necessary  for  me  to  argue  that  the 
defendant  has  violated  its  contract  of  in- 
surance with  the  plaintiff.  It  has  made  such 
a  fundamental  change  in  it  as  to  relieve 
him  from  paying  any  assessment  until  it  re- 
stores him  to  his  rightful  position  as  a 
member  of  the  company  under  his  contract 
Strauss  v.  Life  Ass'n,  126  N.  C.  971,  36  S.  B. 
352,  54  L.  R.  A.  605,  83  Am.  St  Rep.  699;  8. 
c,  128  N.  O.  465,  39  S.  B.  55,  54  L.  R.  A.  605, 
83  Am.  St  Rep.  699.  It  had  no  power  to 
violate  the  contract  or  to  injuriously  affect 
vested  rights.  Bragaw  v.  Supreme  Lodge, 
128  N.  C.  354.  38  S.  E.  905,  54  L.  R.  A.  602; 
Makely  v.  Legion  of  Honor,  133  N.  O.  367,  45 
S.  B.  649 ;  Sherrod  v.  Insurance  Co.,  139  N. 
O.  167,  51  S.  B.  910. 

It  seems  to  me  that  the  decision  in  this 
case  is  in  conflict  with  two  well-considered 
precedents  in  this  court.  Upon  the  question 
of  estoppel,  or  waiver,  it  sets  aside  the  prin- 
ciple stated  and  applied  in  Makely  v.  Legion 
of  Honor,  133  N.  G.  367,  45  S.  B.  649.  It  was 
there  said  that  no  proof  had  been  offered  of 
an  intentional  waiver,  and  "he  [plaintiff]  re- 
ceived nothing  from  defendant  in  consider^ 
atlon  of  any  implied  waiver."  The  plaintiff 
had  paid  and  continued  to  pay  according  to 
the  change  made  by  the  society.  As  to  the 
question  of  estoppel,  it  was  decided  in 
Strauss  v.  Life  Ass'n,  126  N.  C.  971,  36  S. 
B.  352,  54  L.  R.  A.  605,  83  Am.  St  Rep.  699, 
that,  when  the  defendant  broke  the  contract 
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of  insurance,  the  plaintiff  had  the  right  to 
cease  paying  the  illegal  assessments  and 
could  recover  his  damages  for  the  breach, 
which,  in  that  case,  it  was  said,  should  be 
measured  by  the  amount  of  premiums  and 
dues  paid  by  him.  Whether  this  is  in  prin- 
ciple the  correct  rule  for  assessing  the  dam- 
ages it  Is  not  necessary  for  me  now  to  say. 
It  is  the  right  of  the  plaintiff  to  recover,  and 
not  the  quantum  of  his  damages,  that  I  am 
discussing.  The  decision  in  Green  v.  Insur- 
ance Co.,  139  N.  C.  312,  51  S.  E.  889,  1  L.  R. 
A.  (N.  S.)  623,  so  much  relied  on  by  the 
majority,  has  no  bearing  upon  this  case.  It 
was  decided  upon  a  principle  which  has  noth- 
ing whatever  to  do  with  the  factf  of  our  case. 
I  admit  that  when  a  party  "voluntarily"  and 
wrongfully  abandons  h impolicy,  as  the  plain- 
tiff did  in  Green's  Case,  he  cannot  recov- 
er. Nobody  will  gainsay  that  proposition.  In 
tl^at  case  the  decision  is  put  expressly  upon 
the  ground  that  it  did  not  appear  that  the 
insurance  company  had  violated  its  contract. 
It  was  simply  a  case  where  the  defendant 
lawfully  laid  assessments,  and  the  plaintiff 
without  any  legal  excuse  refused  to  pay  them. 
And  the  other  cases,  which  are  cited  In  the 
opinion  of  the  court  with  Green's  Case,  are 
to  the  same  effect.  It  is  not  denied  and  can- 
not be  that  there  was  a  clear  and  willful 
breach  of  the  contract  in  our  case.  It  does 
not  appear  that  anybody  has,  In  fact,  been 
prejudiced  by  the  action  of  the  plaintiff.  If 
that  is  a  relevant  inquiry.  The  case  was 
tried  on  the  plaintiff's  proof  alone,  and  he 
was  nonsuited.  We  are  confined  to  that 
proof,  and  It  is  to  be  taken  as  true.  The 
plaintiff  protested  against  the  Increase  of 
the  assessment,  and  his  subsequent  payments 
were,  of  course,  covered  by  the  protest.  He 
was  not  protesting  against  payments,  but 
against  the  Illegal  action  of  the  society  in 
raising  the  assessment  so  as  to  increase  his 
payments.  His  payments  therefore  did  not 
estop  him  upon  any  principle  of  the  law,  and 
certainly  not  upon  the  authorities.  He  had 
the  right  to  stop  paying  at  any  time  under 
an  illegal  assessment,  and  to  continue  to  re- 
fuse to  t^ay,  as  he  did,  until  a  proper  assess- 
ment was  made.  He  was  not  bound  to  make 
any  tender  for  two  reasons :  First,  because  the 
assessment  was  excessive  and  Illegal;  and, 
second,  because  he  could  not  know  the 
amount  until  there  was  a  lawful  assessment 
It  does  not  lie  in  the  mouth  of  the  defend- 
ant to  say  that  It  did  not  know  why  Mr. 
Brockenbrough  had  refused  after  December, 
1898,  to  pay  the  assessments.  He  distinctly 
and  positively  protested  against  the  increase 
of  the  rate,  the  gross  violation  of  its' con- 
tract with  him,  and  its  arbitrary  conduct,  and 
paid  for  a  short  time  under  this  protest,  and 
the  constant  threat  that  he  would  lose  the 
benefit  of  the  Insurance  if  he  failed  to  pay 
when  called  upon  by  the  society  for  the 
money.  This  was  done,  as  he  says,  by  rea- 
son of  the  threat  and  perhaps  also  in  the 
hope    that,    upon    reflection,    the    defendant 


would  see  the  error  of  its  way  and  repent  of 
the  grievous  wrong  it  had  done.  His  refusal 
to  submit  to  its  illegal  exactions  any  longer 
is  the  same  as  if  he  had  resisted  the  unlaw- 
ful action  of  the  society  in  the  beginning  and 
continued  to  do  so,  and  we  have  seen  that, 
by  the  highest  authority,  he  is  not  to  be 
prejudiced,  either  by  the  payment  under  pro- 
test or  by  the  failure  to  pay  that  which  he 
did  not  owe. 

It  is  strange  that,  upon  the  facts  appearing 
in  the  record,  the  defendant,  who  has  been, 
from  the  beginning  of  the  transaction  to  the 
end,  in  the  wrong,  can  successfully  resist  the 
plaintiff's  recovery.  My  conclusion  is  that 
the  nonsuit  should  be  set  aside,  and  the 
plaintiff  be  allowed  to  recover  the  amount  of 
his  damages  to  be  fixed  by  the  Jury  under  the 
principles  of  law  applicable  to  that  phase  of 
the  case. 

CONNOR,  J^  concurs. 


(146  N.  G.  S87) 
McDUFFIB  V.  SEABOABD  AIB  LINE  BY. 

(Supreme   Court  of  North  Carolina.     Nov.  6, 
1907.) 

Oabbiebs— Cabbiaoe  of  Goods— Fubnishinq 
Cabs— BiTLES  of  Cobpobation  Commission. 
A  written  application  by  a  shipper  to  a 
carrier  for  a  freight  car  to  be  furnished  within 
two  days  is  not  a  compliance  with  rule  9  of 
the  Corporation  Commission,  requiring  carriers 
of  freiglit  to  furnisli  cars  within  four  days  upon 
application  in  writing  therefor;  and  hence  a 
carrier  to  whom  such  application  was  made 
incurred  no  penalty  for  failure  to  comply  there- 
with. 

Appeal  from  Superior  Court,  Chatham 
County;  Webb,  Judge. 

Action  by  T.  J.  McDuffie  against  the  Sea- 
board Air  Line  Bailway.  From  a  Judgment 
for  plaintiff,  defendant  appeals.     Beversed. 

Action  to  recover  a  penalty  for  failure  to 
furnish  cars  as  provided  by  rule  9  of  the 
Corporation  Commission.  The  court  sub- 
mitted thesfe  Issues:  **Did  the  plaintiff  apply 
In  writing  for  the  car  as  alleged?  A.  Yes. 
Did  the  defendant  fail  to  furnish  the  car  as 
alleged?  A.  Yes;  2S  days.  What  amount  is 
plaintiff  entitled  to  recover?  A.  $23,  in- 
cluding Sundays." 

Day,  Bell  &  Allen  and  Womack,  Hayes  & 
Bynum,  for  appellant. 

BBOWN,  J.  The  provision  made  by  the 
Corporation  Commission  to  compel  carriers 
of  freight  to  furnish  cars  within  four  days, 
as  embodied  In  rule  9  of  the  commission,  has 
been  superseded  by  Acts  of  Assembly  1907, 
p.  253,  c.  217,  S  3,  which  went  into  effect  Ju- 
ly 1,  1907,  after  plaintiff's  alleged  cause  of 
action  accrued.  The  learned  counsel  for  the 
defendant  contends,  in  an  argument  of  much 
force:  (1)  That  the  regulation  is  unreason- 
able, in  that  it  fixes  an  arbitrary  time  within 
which  the  cars  are  4d  be  furnished,  aHows 
no  excuse  or  exception,  and  fixes  no  limit  to 
the  penalties  that  may  be  incurred;  (2)  that 
the  commission  had  no  power  to  make  it; 
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(3)  \liat  the  shipper  himself  did  not  comply 
with  it 

It  is  true,  aa  contended,  that  the  Supreme 
Conrt  of  the  United  States  did  hold  a  stat- 
ute of  Texas  unconstitutional  and  «7oid  whi(^ 
required  railroad  companies  to  furnish  cars 
within  six  days  in  unlimited  numbers,  with- 
in a  time  arbitrarily  fixed  by  the  statute,  and 
without  regard  to  the  circumstances  or  facil- 
ities of  the  company.  Houston  &  Tex.  Rail- 
road y.  Mayes,  201  U.  S.  329,  26  Sup.  Ct 
403,  60  Ih  Ed.  772.  In  commenting  upon  the 
unreasonableness  of  the  statute,  the  court 
says:  "It  makes  no  exception  In  cases  of  a 
sudden  congestion  of  traffic,  an  actual  in- 
ability to  furnish  cars  by  reason  of  their 
temporary  and  unavoidable  detention  in  oth- 
er states,  or  in  other  places  within  the  same 
state.  It  makes  no  allowance  for  Interfer- 
ence of  traffic  occasioned  by  wrecks  or  other 
accidents  upon  the  same  or  other  roads,  In- 
▼olvlng  a  detention  of  traffic,  the  breaking 
of  bridges,  accidental  fires,  washouts,  or  oth- 
er unavoidable  consequences  of  heavy  weath- 
er.!' In  that  case  the  court  held  it  to  be  an 
unreasonable  regulation  of  interstate  com- 
merce. In  this  case  the  car  was  hot  to  be 
used  in  such  commerce,  but  wholly  within 
the  state,  vis.,  for  transporting  logs  from 
Colon,  N.  C,  to  Raleigh,  N.  C.  Whether  we 
will  follow  the  persuasive  force  of  that  au- 
thority in  passing  upon  a  matter  of  intra- 
state conunerce  we  need  not  and  do  not 
now  determine.  Nor  need  we  pass  upon  the 
power  of  the  commission  to  make  such  a 
rule,  as  we  are  with  the  defendant  upon  his 
third  proposition. 

In  this  case  it  appears  that  the  plaintiff 
applied  In  writing  on  January  Sd  for  a  car 
to  be  furnished  "by  January  5,  1907."  The 
rule  allows  the  carrier  four  days  in  which  to 
furnish  cars  to  those  who  apply  in  writing 
and  make  the  deposit  This  application  re- 
quired the  car  to  be  furnished  within  two 
days.  The  defendant  was  not,  therefore, 
required  to  fill  it,  and  incurred  no  penalty 
for  its  failure  to  do  so.  The  plaintiff  is  not 
entitled  to  recover,  and  the  defendant's  mo- 
tion should  have  been  granted.  Let  the  ac- 
tion  be  dismissed. 

Reversed. 


(146  N.  C.  8») 

McDUFFIB  et  aL  v.  SEABOARD  AIR  LINB 
RY. 

(Supreme  Court  of  North  Carolina.     Nov.  6, 
1907.) 

Appeal  from  Superior  Court,  Chatham  Coun- 
ty; Webb,  Judge. 

Action  by  T.  J.  McDuffle  and  another 
against  the  Seaboard  Air  Line  Railway. 
From  a  Judgment  for  plaintiffs,  defendant  ap- 
peals.   Reversed. 

Civil  action  to  recover  a  penalty  under  rule 
9  of  the  Corporation  Commission,  for  failure 
to  furnish  a  car. 


Day,  Bell  &  Allen  and  Womack,  Hayes  A 
Bynum,  for  appellant 

BROWN,  J.  The  record  disdoees  that  the 
order  for  the  car  is  dated  December  8,  1906, 
and  requires  that  the  empty  car  be  furnished 
by  Decen^ber  10,  1906.  For  the  reasons  giv- 
en in  McDuffie  v.  Railway  (at  this  term)  59 
S.  E.  122,  the  plaintiff  is  not  entitled  to  re- 
cover, and  defendant's  motion  should  have 
been  granted.    Let  the  action  be  dismissed. 

Reversed. 


a46  N.  G.  367) 
BLACKWELL'S   DURHAM   TOBACCO   CO. 
V.  AMERICAN  TOBA(X:0  CO.  et  al. 

(Supreme  Court  of  North   Carolina.     Nov.   6, 
1907.) 

L  COBPOBATIONS  —  FOBEIOIV    C0BPaRA.TI0N8 — 

RiQ^iT  TO  DO  Business  in  State— Comitt. 
In  the  absence  of  any  prohibitive  statute, 
a  corporation  having  its  domicile  of  origin  or 
creation  in  one  state  has,  as  a  matter  of  comity, 
the  right  to  carry  on  its  corporate  business  and 
perform  its  corporate  functions  in  any  other 
state. 

(Ed.  Note.— For  cases  hi  point,  see  (3ent  Dig. 
vol.   12,  Corporations,  §§  2490,  2494.] 

2.  Same— OoBPORATK  NAiis— Use  bt  Others— 

Injunctive  Relief. 

Where  a  foreign  and  a  domestic  corporation 
both  have  the  same  corporate  name,  the  latter 
cannot,  it  would  seem,  sue  to  enjoin  the  former 
from  using  such  name  within  the  state  and  do- 
ing business  therein,  unless  the  corpomte  rights 
of  the  domestic  owporation  were  in  existence 
before  the  foreign  corporation  committed  the 
acts  against  which  the  relief  is  sought. 

(Ed  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  (Corporations,  §  2551.] 

8.  Same. 

A  corporation  may  acquire  an  exclusive 
right  to  the  use  of  its  corporate  name  and  when 
so  acquired,  its  use  will  be  protected  by  injunc- 
tion. 

SDd.  Note.— For  cases  in  point,  see  Cent  Dig. 
12,  Ck>rporations,  §  137.] 

4.  Same. 

A  domestic  corporation  did  not  acquire  by 
the  mere  adoption  of  a  corporate  name  the  ex- 
clusive right  to  use  the  same  or  such  a  prop- 
erty right  as  would  be  protected  by  Injunc- 
tion in  the  absence  of  actual  user. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  12,  Corporations,  il  1^,  137.] 

5.  Injunction  —  Pleaoing  —  Bnj/— Requi- 
sites. 

In  an  action  for  injunction,  plalntifE  is  re- 
quired to  make  a  full,  fair,  and  frank  state- 
ment of  the  essential  facts  upon  which  its  right 
is  based  showing  to  the  court  upon  demurrer 
that  he  has  a  cause  of  action. 

Ont  Dig. 


[Ed.  Note.— For  cases  in  ooint  i 
vol  27,  Injunction,  §§  223-242.] 

6.  CoRPOBATiONs  —  Foreign  Cobpobations — 
Bight  to  do  Business— Coixatebal  In- 
quiries. 

The  right  of  a  fore|^  corporation  to  do 
business  in  the  state  in  violation  of  the  statu- 
tory requirements  in  such  cases  cannot  be 
raised  collaterally  by  private  persons,  unless 
there  is  something  in  the  statute,  expressly  or 
by  necessary  implication,  authorizing  tnem  to  do 
so. 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
voL  12,  Corporations,  ft  25'^^" 
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7.  Same—Equal  Pbotection  of  Lawb. 

So  long  as  foreign  corporations  are  permit- 
ted to  be  within  the  state  either  by  compliance 
with  the  laws  or  as  a  matter  of  comity,  they  are 
entitled  to  have  the  laws  of  the  land  adminis- 
tered so  that  they  have  equal  protection  and 
equal  justice  done  them. 

1  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  12,  Corporations,  §  2530.] 

Clark,  C.  J.,  dissenting. 

Appeal  from  Superior  Court,  Durham 
County;  Biggs,  Judge. 

Action  by  the  Blackwell's  Durham  Tobacco 
Company  against  the  American  Tobacco  Com- 
pany and  others,  to  restrain  the  use  hy  de- 
fendants of  plaintiff's'  corporate  name.  From 
an  order  of  the  superior  court  of  Durham 
county  vacating  and  quashing  an  order  of  the 
district  court  for  the  examination  of  the 
defendants,  and  the  production  of  their  books, 
plaintiff  api^eals.  On  appeal  defendants  de- 
murred ore  tenu8»  and  moved  the  court  to 
dismiss  the  action.  Motion  allowed,  and  ac- 
tion dismissed. 

See  57  S.  E.  6. 

This  action  Is  brought  hy  plaintiff  against 
defendants,  American  Tobacco  Company, 
Blackwell's  Durham  Tobacco  Company  (of 
New  Jersey),  C.  W.  Toms,  W.  W.  Flowers, 
Geo.  W.  Watts,  and  D.  W.  Andrews.  So 
much  of  the  complaint,  as  Is  material  to  the 
decision  of  the  appeal,  is  in  the  following 
language: 

"(1)  That  the  plaintiff,  Blackwell's  Dur- 
ham Tobacco  Company,  is  a  corporation  duly 
created,  organized,  and  existing  under  and 
by  virtue  of  the  laws  of  the  state  of  North 
Carolina,  with  Its  principal  office  at  Durham, 
in  the  county  of  Durham,  state  of  North 
Carolina,  and  was  so  chartered  and  organiz- 
ed for  the  purpose  of  buying,  manufacturing, 
and  selling  tobacco  in  Its  various  forms, 
including  smoking  tobacco,  at  Durham,  with- 
in the  county  of  Durham,  in  said  state  of 
North  Carolina. 

"(2)  That  the  defendant,  the  American 
Tobacco  Company,  is  a  corporation  created, 
organized,  and  existing  under  and  by  virtue 
of  the  laws  of  the  state  of  New  Jersey,  and 
is  engaged  in  the  business  of  buying,  manu- 
facturing, and  selling  tobacco  in  various 
forms,  including  smoking  tobacco  and  ciga- 
rettes, at  Durham,  in  the  county  of  Durham, 
In  said  state  of  North  Carolina. 

"(3)  That  the  defendant,  Blackwell's  Dur- 
ham Tobacco  Company  (of  New  Jersey),  Is  a 
corporation,  created,  organized,  and  existing 
under  and  by  virtue  of  the  laws  of  the  state 
of  New  Jersey,  as  the  plaintiff  is  informed 
and  believes,  and  the  plaintiff  alleges  that 
the  said  Blackwell's  Durham  Tobacco  Com- 
pany (of  New  Jersey)  is  engaged  In  the  manu- 
facture of  smoking  tobacco  under  said  al- 
leged corporate  name  of  Durham,  in  the 
county  of  Durham,  In  the  state  of  North 
Carolina,  and  in  the  sale  thereof  in  the  manu- 
factured condition  under  the  aforesaid  al- 
leged corporate  name  of  'Blackwell's  Dur- 
ham Tobacco  Company.* 


"(4)  That  the  defendant,  Blackwiril's  Dur- 
ham Tobacco  Ck>mpany  (of  New  Jersey)  is 
not  a  copartnership,  and  is  not  a  corporation 
of  the  state  of  North  Carolina,  and  there 
is  no  other  existing  corporation  of  this  state, 
except  the  plaintiff,  which  has  the  corporate 
name  of  'Blackwell's  Durham  Tobacco  Com- 
I>any,'  and  if  said  defendant  is  a  legal  cor- 
poration at  all,  created  and  organized  under 
any  other  state  or  government,  the  plaintiff 
Is  informed,  and  is  advised  by  counsel  learn- 
ed in  the  law,  and  believes  and  so  alleges, 
that  the  defendant,  Blackwell's  Durham 
Tobacco  Company  (of  New  Jersey),  has  never 
complied  with  the  corporation  laws  of  the 
state  of  North  Carolina  in  that  behalf  made 
and  provided,  nor  become  domesticated  as  a 
North  Carolina  corporation,  and  it  is  not 
therefore  authorized,  but  is  expressly  for- 
bidden, by  the  laws  of  the  state  of  North 
Carolina  to  do  the  business  aforesaid,  or 
any  other  business  at  Durham,  in  the  county 
of  Durham,  or  elsewhere  within  the  state  of 
North  Carolina,  under  the  aforesaid  corporate 
name  of  'Blackwell's  Durham  Tobacco  Com- 
pany* and  the  said  defendant,  ^Blackwell's 
Durham  Tobacco  Company'  (of  New  Jersey), 
has  been,  and  is  now,  unlawfully  doing  the 
aforesaid  business  of  manufacturing  and 
selling  smoking  tobacco  at  Durham,  In  the 
county  of  Durham,  In  said  state  of  North 
Carolina,  under  the  Identical  name  of  the 
plaintiff.  In  violation  of  the  lawjGi  of  this 
state,  and  In  violation  of  the  plaintiff's  cor- 
porate rights  In  the  premises,  to  the  plain- 
tifTs  irreparable  injury  and  damage. 

"(5)  That,  as  plaintiff  is  informed  and  be- 
lieves, and  so  alleges,  the  defendant,  the 
American  Tobacco  Company,  under  and  pur- 
suant to  some  business  arrangement,  contrac- 
tual agreement,  combination  of  business  in- 
terests, or  trust  understanding  between  it 
and  its  codefendants,  said  Blackweirs  Dur- 
ham Tobacco  Company  (of  New  Jersey),  the 
terms  of  which  said  business  arrangement, 
contractual  agreement,  combination  of  busi- 
ness Interests,  or  trust  understanding  are 
unknown  to  the  plaintiff,  has  been,  and  still 
is,  aiding  and  assisting  and  co-operating  with 
the  defendant,  Blackwell's  Durham  Tobacco 
(Company  (of  New  Jersey),  in  the  aforesaid 
unlawful  and  unauthorized  business  of  manu- 
facturing and  selling  smoking  tobacco  at  Dur- 
ham, in  the  county  of  Durham,  and  in  the 
said  state  of  North  Carolina,  in  violation  of 
the  laws  of  this  state,  and  In  violation  of 
the  plaintiff's  rights  in  the  premises,  and  to 
plaintiff's  irreparable  injury  and  damage." 

That  thej[>ther  defendants  are  residents  of 
this  state  and  are  officers,  agents,  etc,  of 
both  defendant  corporations.  Whereupon 
plaintiff  demands  Judgment:  "(1)  For  a  per- 
petual injunction  against  each  and  all  of  the 
defendants  and  their  officers,  agents,  em- 
ployes, servants  and  assigns,  to  perpetually 
enjoin  and  restrain  them  from  using  plain- 
tiff's corporate  name  of  'Blackwell's  Durham 
Tobacco  Company/  or  any  other  name  so 
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similar  thereto  as  to  lead  to  uncertainty  or 
confusion  in  business,  at  Durham,  N.  C,  or 
within  the  state  of  North  Carolina.  (2)  For 
such  other  and  further  relief  as  plaintiff 
may  be  entitled  to,  together  with  the  costs 
of  this  action." 

Plaintiff  obtained  from  the  judge  presiding 
in  the  Ninth  judicial  district  an  order  for 
the  examination  of  the  officers,  etc.,  of  the 
defendant  corporations  before  a  commissioner 
appohited  for  that  purpose,  and  for  the  In- 
spection of  the  boolss  of  said  corporations. 
Defendants  moved  the  judge  to  set  aside  and 
vacate  the  order  for  the  reasons  set  out  in 
the  motion,  and  the  notice  thereof.  Upon 
the  hearing,  the  motion  was  granted,  and 
plaintiff  appealed  to  this  court.  When  the 
case  was  called  here  for  argument,  defend- 
ants demurred  ore  tenus,  and  moved  the 
court  to  dismiss  the  action  for  that:  "(D 
There  are  no  facts  alleged  in  said  complaint 
Impugning  the  right  of  defendant,  Black- 
weirs  Durham  Tobacco  Company,  to  use  its 
trade-name  of  *Blackweirs  Durham  Tobacco 
Company,'  except  that  it  is  alleged  that  said 
defendant  'has  never  compiled  with  the  cor- 
poration laws  of  the  state  of  r^orth  Carolina 
tn  that  behalf  made  and  provided,'  nor  be- 
come domesticated  as  a  North  Carolina  cor- 
poration, and  It  is  not  therefore  authorized, 
but  is  expressly  forbidden,  by  the  laws  of 
the  state  of  North  Carolina  to  do  the  business 
aforesaid  or  any  other  business  at  Durham, 
In  the  county  of  Durham,  or  elsewhere  with- 
in the  state  of  North  Carolina,  under  the 
aforesaid  corporate  name  of  'Blaclrweirs 
Durham  Tobacco  Company.'  Failure  to  com- 
ply with  the  corporation  laws  of  said  state 
and  to  become  domesticated  cannot  be  com- 
plained of  by  any  one  eixcept  the  Attorney 
General  in  an  action  prosecuted  by  him  In 
the  name  of  the  state  to  recover  the  penalty 
provided  by  the  statute.  (2)  It  Is  not  alleged 
In  said  complaint  that  plaintiff  corporation 
bas  ever  engaged  in  business  in  the  state  of 
North  Carolina,  or  elsewhere,  and  it  is  only 
by  engaging  in  business  that  a  corporation 
becomes  entitled  to  a  trade-name  so  as  to 
complain  of  the  use  of  that  name  by  any  one 
else." 

Quthrle  &  Outhrle,  for  appellant  Fuller 
ft  Fuller  and  Junius  Parker,  for  appellees. 

CONNOR,  J.  (after  stating  the  facts  as 
above).  Plaintiff's  right  to  equitable  relief 
by  way  of  injunction  depends  upon  the  main- 
tenance of  several  propositions.  The  learn- 
ed counsel  in  his  argument  before  us  insists 
that,  by  Its  charter  and  organization  "for 
the  purpose  of  buying,  manufacturing,  and 
selling  smoking  tobacco,  in  Its  various  forms 
at  Durham,  within  the  county  of  Durham," 
plaintiff  acquired  a  property  right  In  the  cor- 
porate name  "BlackwelPs  Durham  Tobacco 
Company";  that  defendant  company  of  the 
same  corporate  name,  chartered  and  organ- 
ised In  the  state  of  New  Jersey,  by  "engaging 


In  the  manufacture  of  smoking  tobacco  at 
Durham  in  the  same  county"  has  so  injured 
and  damaged  this  property  right  and  threat- 
ens to  continue  to  do  so  that  plaintiff  Is 
entitled  to  Invoke  the  Injunctive  power  of 
a  court  of  equity  for  its  protection;  that 
the  continued  manufacture  and  sale  of  smok- 
ing tobacco  lit  Durham,  by  defendant,  will 
work  irreparable  Injury  to  plaintiff.  For 
the  purpose  of  discussing  this  phase  of  the 
controversy,  the  domicile  of  origin  of  defend- 
ant corporation  is  immaterial.  In  the  ab- 
sence of  any  prohibitory  statute,  a  corpora- 
tion having  Its  domicile  of  origin,  or,  as  is 
sometimes  said,  of  creation,  in  one  state, 
has  as  a  matter  of  comity  the  right  to  carry 
on  its  corporate  business,  perform  its  cor- 
porate functions  in  any  other  state.  Range 
Co.  V.  Carver,  118  N.  C.  329,  24  S.  B.  852. 
"In  harmony  with  the  general  law  of  comity, 
obtaining  among  the  states  comprising  the 
Union,  the  presumption  should  be  indulged 
that  the  corporation  of  a  state  not  forbidden 
by  the  law  of  its  being  may  exercise,  within 
any  other  state,  the  general  powers  con- 
ferred by  its  own  charter,  unless  it  is  pro- 
hibited from  doing  so,  either  In  the  direct 
eniactments  of  the  latter  state,  or  by  Its  pub- 
lic policy,  deduced  from  the  general  course 
of  legislation,  or  from  the  settled  adjudica- 
tion of  its  highest  court"  Union  v.  Tount 
101  U.  S.  356,  25  L.  Ed.  888;  Bank  v.  Barle. 
38  U.  S.  519,  10  L.  Ed.  274;  Womack,  Pr. 
Corp.  §  640.  This  right  is,  of  course,  sub- 
ject to  the  power  of  the  state  to  prohibit 
altogether  or  to  prescribe  the  terms  and  con- 
ditions within  the  limitations  of  the  federal 
Constitution  upon  which  a  foreign  corpora- 
tion may  come  into  its  borders  and  exercise 
its  corporate  powers.  We  are  therefore  for 
this  purpose  to  regard  the  plaintiff  and  de- 
fendant corporations  as  exercising  in  a  law- 
ful manner,  so  far  as  the  state  is  con- 
cerned, the  powers  conferred  by  their  char- 
ters. It  does  not  appear  from  the  complaint, 
find  upon  this  motion  we  may  not  find  it 
elsewhere,  which  of  the  two  corporations 
first  acquired  their  charter,  or  whether  the 
plaintiff  acquired  its  charter  before  the  de^ 
fendant  entered  the  state  and  engaged  in  the 
manufacture  of  smoking  tobacco.  It  would 
seem  that  It  was  incumbent  upon  the  plain- 
tiff to  allege  tbat  such  corporate  rights  as  it 
possesses  and  of  which  it  invokes  protection 
were  in  existence  before  the  defendant  com- 
mitted the  wrongs  of  which  it  complains. 
It  Is  not  easy  to  see  how  a  corporation  can 
successfully  Invoke  the  Interference  of  a 
court  of  equity  without  alleging  its  corporate 
creation  prior  to  the  alleged  wrongful  act 
of  its  adversary.  If,  for  instance,  the  de- 
fendant had,  before  the  creation  of  the  plain- 
tiff corporation,  obtained  Its  charter  under 
its  corporate  name,  acquired  Its  corporate 
powers  organized  and  commenced  to  exercise 
them  in  this  state,  and  in  the  town  of  Dur- 
ham, it  would  seem  that  it  was  the  folly  of 
the  Incorporators  of  plaintiff  to  take  the 
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Bame  corporate  name  as  that  of  the  defend- 
ant, and  that  if  any  annoyance,  inconveni- 
ence»  or  injury  was  occasioned  by  reason  of 
the  similarity  of  names,  no  relief  could  be 
had  in  a  court  of  equity. 

In  Grand  Lodge,  etc,  v.  Graham,  96  Iowa, 
592.  65  N.  W.  837,  31  Lu  R.  A.  133.  it  is  said: 
"We  do  not  think  that  a  corporation  can,  un- 
der the  statutes  of  this  state,  select  a  name 
which  is  then  in  use  by  some  other  person,  or 
persons,  and,  after  recording  its  articles,  in- 
sist that  this  person  or  (these)  persons  must 
abandon  the  use  of  the  name  they  have  pre- 
viously selected,  and  under  which  they  are 
operating.  If  any  damage  results  to  a  cor- 
poration which  selects  its  name  in  this  man- 
ner, it  is  due  to  its  own  folly  and  indiscretion 
in  selecting  a  name  which  is  already  in  ex- 
istence, and  which  is  used  by  another  body 
upon  which  the  name  was  originally  confer- 
red." So,  in  Ottoman  Cahvey  Co.  v.  Dane. 
95  111.  203,  it  is  said:  "The  fact  that  a  cor- 
poration was  organized  under  the  laws  of 
this  state  subsequent  in  date  to  the  time  de- 
fendant commenced  business  which,  assumed 
the  same  name  under  which  defendants  were 
carrying  on  their  business  could  confer  no 
right  upon  complainant  to  invoke  the  aid  of 
a  court  of  equity  to  restrain  the  defendants 
from  the  use  of  the  name.*'  As  it  does  not 
otherwise  ai^ear  from  the  complaint,  and 
as  the  demurrer  admits  all  allegations  and 
reasonable  inferences  to  be  drawn  therefrom, 
we  will,  for  the  purpose  of  this  discussion, 
assume  that  defendant  either  acquired  its 
corporate  name,  or  that  it  began  to  engage  in 
the  business  of  manufacturing  smoking  to- 
bacco in  the  city  of  Durham,  subsequent  to 
the  corporate  birth  of  the  plaintiff.  The 
question  is  thus  presented  whether  the  plain- 
tiff has  acquired,  by  its  incorporation,  the 
exclusive  right  to  the  use  of  its  corpo- 
rate name  and  to  exercise  Its  corporate  pow- 
ers in  such  name  in  the  city  of  Durham, 
and  whether  it  has  so  alleged  in  its  com- 
plaint That  such  right  may  be  acquired, 
and  that,  when  acquired,  its  use  will  be  pro- 
tected by  the  injunctive  power  of  the  court 
is  well  settled.  Brown  Chem.  Co.  v.  Meyer, 
139  U.  S.  540,  11  Sup.  Ct  625,  35  L.  Ed. 
247;  Elgin  Watch  Co.  v.  111.  Watch  Co.,  179 
U.  S.  605,  21  Sup.  Ct  270,  45  L.  Ed.  865. 
'*The  law  having  authorized  the  selection  of 
a  name  and  having  declared  the  name  so 
selected  to  be  the  name  of  the  corporation, 
we  see  no  reason  why  the  law  should  not  pro- 
tect the  corporation  in  the  use  of  that  name, 
upon  the  same  principle  and  to  the  same  ex- 
tent that  individuals  are  protected  in  the  use 
of  trade-marks.  Hence,  it  necessarily  fol- 
lows that  corporations  in  the  exercise  of  dis- 
cretionary powers  conferred  by  the  statute 
must  80  exercise  them  as  not  to  ihfringe 
upon  the  established  legal  rights  of  others.** 
Holmes  v.  Holmes  &  Others,  37  Conn.  278, 
9  Am.  Rep.  324.  "It  is  well  settled  that  an 
exclusive  right  may  be  acquired  in  the  name 
in  which  a  business  has  been  carried  on. 


whether  the  name  of  a  partnership  or  of  an 
individual  and  it  will  be  protected  against  in- 
fringement by  another  who  assumes  it  for  the 
purpose  of  deception  or  even  when  innocently 
used,  without  right  to  the  detriment  of  an- 
other, and  this  right,  which  is  in  the  nature 
of  a  right  to  a  trade-mark,  may  be  sold  or 
assigned.  •  •  •  In  respect  to  corporate 
names,  the  same  rule  applies  as  to  the  names 
of  firms  and  individuals,  and  an  injunction 
lies  to  restrain  the  simulation  and  use  by  one 
corporation  of  the  name  of  a  prior  corpora- 
tion which  tends  to  create  confusion,  and  to 
enable  the  latter  corporation  to  obtain,  by 
reason  of  the  similarity  of  names,  the  busi- 
ness of  the  prior  one."  EUggins  v.  Higgins 
Soap  Co.,  144  N.  Y.  462,  39  N.  B.  490,  27 
L.  R.  A.  42,  43  Am.  St  Rep.  769.  The  prop- 
erty right  in  the  name  of  a  corporation,  as 
in  a  trade-mark,  is  acquired  not  simply  by 
adoption,  but  by  using  it.  The  interference 
of  courts  is  based  upon  the  principle  that  the 
use  of  the  name,  or  a  trade-mark  already  ac- 
quired and  used  by  another,  is  a  fraud  upon 
the  person,  or  corporation,  whose  property 
it  has  become.  Lee  v.  Haley,  L.  R.  5  Ch. 
App.  155.  "A  trade-mark  can  be  acquired 
only  by  actual  user  of  the  mark  in  the  mar- 
ket. A  mere  intent  to  use  particular  terms 
or  marks  as  a  trade-mark,  however  clearly 
manifested,  is  insufficient  in  the  absence  of 
actual  user.'*  28  Am.  &  Eng.  Bnc.  393.  That 
incorporation  does  not  confer  such  right  is 
clearly  stated  and  illustrated  in  the  ophiion 
of  the  present  Chief  Justice  in  Bingham 
School  V.  Gray,  122  N.  C.  699  (707)  90  S.  E. 
304,  41  li.  R.  A.  243,  in  which  he  says: 
"That  the  plaintiff  is  incorporated  as  the 
'Bingham  School'  does  not  give  it  the  exclu- 
sive right  to  tliat  name.  Another  corpora- 
tion might  be  created  by  and  operated  under 
the  same  title,  when  not  in  the  same  local- 
ity, in  the  absence  of  proof  of  an  intent  to 
injure  the  first  named  corporation  or  to  avail 
itself  fraudulently  of  the  other's  good  name 
and  reputation.  •  •  •  The  incorporation 
of  the  Bingham  School  at  Asheville  has  only 
the  usual  effect  of  a  charter;  that  is,  to  con- 
fer the  corporate  right  of  perpetual  succes- 
sion. •  •  •  It  did  not  have  the  effect  of 
creating  a  trade-mark  of  the  Bingham  name, 
and  of  conferring  the  exclusive  right  to  use 
it  in  connection  with  school  purposes  upon 
that  corporation,  nor  is  it  a  prohibition  upon 
all  others  named  Bingham  whether  of  that 
family  or  any  others  of  the  same  name  us- 
ing it  in  connection  with  any  school  they 
might  establish."  This  is  manifestly  true, 
upon  the  reason  of  the  thing.  It  cannot  be 
the  law  that  three  or  more  persons  may,  ei- 
ther under  our  general  corporation  law  or  by 
special  act  of  the  Legislature,  become  incor- 
porated by  any  name  which  they  may  select 
for  the  purpose  of  engaging  in  some  branch 
of  trade  or  manufacture,  and  thereby,  with- 
out engaging  in  the  business  of  buying,  sell- 
ing, or  manufacturing  the  article  or  product 
named  in  its  charter,  acquire  a  perpetual 
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monopoly  in  the  corporate  name.  This 
would  be  to  create  a  monopoly  In  a  corporate 
name  without  ever  using  it  by  legislatiye 
enactment  and  yiolation  of  our  fundamen- 
tal law  and  the  well-settled  policy  of  the 
state.  The  law  has  been  settled  against 
plalntlfTs  contention  In  many  cases.  In 
Lawson  ▼.  Bank  of  London,  86  E.  G.  L.  84, 
Jervis,  C.  J.,  said:  "All  that  appears  Is  that 
the  plaintiff  was  the  promoter  of  a  certain 
bank  called  the  Bank  of  London,  which  he 
proposed  to  establish  in  the  city  of  London; 
that  he  had  Incurred  expense  in  putting  up 
the  name  on  a  brass  plate,  and  in  publishing 
prospectuses;  and  that  some  one  else  has 
beaten  him  in  the  race,  and  established  a 
bank  under  the  same  name  by  virtue  of  let- 
ters patent  It  does  not  appear  that  the 
plaintiff  has  ever  carried  on  the  business  of 
banking,  or  that  he  had  a  single  customer, 
or  that  he  was  in  a  position  to  be  damnified 
by  the  acts  of  the  defendants.  I  therefore 
think,  without  entering  Into  the  question 
how  far  a  corporation  established  for  trad- 
ing purposes  might  render  itself  liable  to  a 
charge  such  as  that  now  sought  to  be  fixed 
upon  these  defendants,  enough  Is  not  alleged 
in  the  declaration  to  show  that  the  plaintiff 
has  sustained  any  injury  and  consequently 
the  action  will  not  lie."  The  language  of 
Cresswell.  J.,  is  very  pertinent:  "The  plain- 
tiff in  his  declaration  cautiously  abstains 
from  averring  that  he  has  carried  on  the 
business  of  a  banker,  and  has  sustained 
damage  in  that  business  through  the  fraud- 
ulent acts  of  the  defendant" 

When  this  cause  was  before  us  at  the  last 
term,  on  a  motion  for  removal,  we  Intimated 
that  the  complaint  was  defective,  calling  at- 
tention to  the  decision  in  the  Bingham  School 
Case.  We  are  quite  sure  that  the  learned 
counsel  for  plaintiff  would  have  amended- 
his  complaint  in  this  respect,  as  he  had"  am- 
ple right  and  opportunity  to  do,  if  the  facts 
had  Justified  him  in  doing  so.  In  Maxwell  v. 
Hogg,  L.  R.  2  Ch.  App.  (1866-67)  305,  the 
plaintiffs  sought  to  enjoin  defendants  from 
publishing  a  magazine,  the  name  of  which 
they  claimed  to  have  acquired.  They  alleged 
that  they  had  advertised  it  and  made  ex- 
penditures in  its  preparation.  Turner,  L.  J., 
said:  "The  first  principle  which  applies,  not 
only  to  this  case,  but  to  every  c^se  In  this 
court  Is  that  the  plaintiff  must  show  some 
property,  right,  or  Interest  in  the  subject- 
matter  of  his  complaint  The  question,  then, 
in  that  point  of  view,  is  whether  the  expend- 
iture made  by  Mr.  Maxwell  upon  his  intend- 
ed work  of  'Belgravia,'  and  the  advertise- 
ments issued  by  him  from  July  to  October, 
have  created  any  such  right  of  property  In 
him  as  to  entitle  him  to  an  Injunction  re- 
straining another  person  from  using  the  same 
title."  His  conclusion  that  no  such  right  is 
acquired  is  stated  so  strongly  that  we  quote 
his  language:  "If  it  Is  to  be  considered  as 
doing  so  the  consequence  will  be  that,  with- 
out having  made  any  new  publication  at  all, 


he  might  come  to  this  court  saying:  1  have 
advertised  my  intention  to  publish,  in  Octo- 
ber, a  given  work  under  a  given  title,  and 
nobody  else  shall  publish  a  work  undei"  that 
title,  until  I  have  had  an  opportunity  of 
bringing  my  work  l)efore  the  public*  He 
does  not,  by  his  advertisements,  come  under 
any  obligations  to  the  public  to  publish  the 
work,  and  therefore  the  effect  of  holding  the 
advertisements  to  give  him  a  title  would  be 
that  without  having  given  any  undertaking, 
or  done  anything  In  favor  of  the  public,  he 
would  be  acquiring  a  right  against  every 
member  of  the  public  to  prevent  their  doing 
that  which  he  himself  Is  under  no  obliga- 
tion to  do,  and  may  never  do."  Lord  Cairns 
says:  *'The  question,  then,  reduces  itself  to 
this:  Can  prc^erty  of  that  character  which 
Is  had  in  a  trade-mark  be  acquired  In  a 
name  before  the  vendible  articles,  bearing 
the  name,  have  actually  been  put  upon  the 
market  for  the  purpose  of  sale?"  The  learn- 
ed Justice  concludes  by  saying  that  "all  the 
definitions  which  have  been  given  in  this 
court  of  the  nature  of  the  right  to  protection 
in  the  case  of  trade-marks  seem  to  me  to  be 
opposed  to  the  Idea  that  protection  can  be 
given  where  there  has  been  no  sale,  or  offer- 
ing for  sale,  of  the  article  to  which  the  name 
is  to  be  attached."  The  bill  was  dismissed. 
So,  in  Civil  Ser.  Sup.  Ass*n  v.  Dean,  13  L. 
R.  Ch.  Div.  512,  Mallns,  V.  C,  said:  "An 
Intimation  by  the  association  that  they  In- 
tended to  open  a  shop  for  a  particular  pur- 
pose can  give  them  no  right  to  restrain  any- 
thing which  any  other  person  may  think  fit 
to  do."  The  same  principle  has  been  an- 
nounced and  enforced  by  the  courts  in  this 
country.  Kathreiner*s  M.  P.  B.  H.  Fab  v. 
Pastor  Knelpp  Med.  Co.,  82  Fed.  321,  27  Q 
C.  A.  351;  Jaeger's  San.  Co.  v.  Le  BoutU- 
ller,  47  Hun  (N.  Y.)  521.  In  Caswell  v.  HaJB- 
ard,  121  N.  Y.  484,  24  N.  B.  707,  18  Am.  St 
Rep.  833,  In  an  exhaustive  opinion  upon  the 
subject  Ruger,  O.  J.,  says:  **The  right  to  a 
trade-mark  Is  derived  from  its  appropria- 
tion and  continual  user  and  becomes  the 
property  of  those  who  first  employ  it  and 
give  it  a  name  and  reputation."  Kohler 
Mfg.  Co.  V.  Beeshore,  59  Fed.  572,  8  C.  a 
A.  216.  The  authorities  cited  by  plaintiff 
fully  sustain  its  contention  that  "a  man's 
name  is  his  own  property,  and  he  has  the 
same  right  to  its  use  and  enjoyment  as  he 
has  to  any  other  species  of  property." 
Brown  Chemical  Co.  v.  Meyer,  139  U.  S.  640, 
11  Sup.  Ct  625,  35  L.  Ed.  247,  and  other 
cases.  It  is  also  true,  as  contended,  that  to 
enjoin  the  unlawful  use  of  a  man's  name,  or 
his  trade-mark,  it  is  not  necessary  to  allege 
or  show  actual  fraud.  So  far  as  the  corpo- 
rate name  taken  by  plaintiff  Is  concerned,  it 
Is  too  well  settled  to  admit  of  controversy 
that,  as  said  by  this  court  in  the  Bingham 
School  Case,  supra,  the  mere  incorporation 
does  not  confer  an  exclusive  right  to  the 
name.  While  it  Is  true  that,  under  the  pro- 
visions   of   our    general    incorporation    law 
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(Revisal  1905,  {  1137),  no  corporation  will  be 
chartered  by  the  name  of  another  corpora- 
tion existing  in  this  state,  if  the  Legislature 
see  fit,  there  is  no  reason  why  it  may  not 
charter  more  than  one  corporation  of  the 
same  name.  This  is  not  a  matter  in  which 
the  state  is  concerned,  and,  if  it  does  so,  the 
rights  and  liabilities  of  each,  corporation,  in 
respect  to  the  use  of  its  name  will  depend 
upon  well-settled  principles  of  law.  If  plain- 
tiff,  as  it  must  do,  relies  upon  the  right  to 
its  name  as  assimilated  to  that  of  a  trade- 
mark we  have  seen  there  must  be  an  allega- 
tion that  the  name  has  been  used  to  such  an 
extent  and  in  such  a  manner  as  to  confer  a 
property  right  to  it  Courts  of  equity  only 
interfere,  by  injunction,  to  protect  property 
rights  when. there  Is  some  substantial  injury 
done  or  threatened.  They  will  not  do  so 
when  the  alleged  right  is  uncertain,  specula- 
tive, and  may  never  become  otherwise.  In 
the  absence  of  any  allegation  that  plaintiff 
has  used  its  corporate  name,  or  exercised  its 
corporate  powers  in  the  manufacture,  pur- 
chase, or  sale  of  smoking  tobacco  at  Durham, 
or  elsewhere,  we  find  no  ground  upon  which 
it  may  successfully  Invoke  the  power  of  a 
court  of  equity  to  prevent  defendant  from 
continuing  to  do  so.  We  have  so  far  dis- 
cussed the  complaint  upon  the  theory  that 
there  was  an  allegation  of  plaintiff's  prior 
corporate  origin  to  that  of  defendant  To 
prevent  misconception,  it  Is  proper  to  say 
that  there  is  no  such  averment  When  a 
plaintiff  comes  into  court  asking  injunctive 
relief,  it  is  a  well-settled  rule  that  there 
should  be  a  full,  fair,  frank  statement  of  the 
essential  facts  upon  which  its  right  is  based, 
so  that  the  court  may  see,  upon  demurrer^ 
that  it  has  a  cause  of  action.  It  would  have 
been  easy  for  plaintiff  to  have  stated  the 
date  of  its  incorporation  and  organization  and 
the  date  upon  which  defendant  began  the 
manufacture  of  smoking  tobacco  in  Durham, 
or  at  least  that  it  was  subsequent  to  the 
date  of  plaintiff's  charter. 

Plaintiff  Insists  that,  however  this  may  be, 
the  defendant  should  be  enjoined  because,  be- 
ing a  New  Jersey  corporation,  it  has  never 
complied  with  the  corporation  laws  of  this 
state,  nor  become  domesticated,  as  a  North 
Carolina  corporation,  as  required  by  law, 
and  is  not  therefore  authorized,  but  is  ex- 
pressly forbidden,  to  carry  on  business  in 
Durham,  or  elsewhere  in  this  state.  The 
demurrer  admits  this  to  be  true,  but  defend- 
ant insists  that  by  such  failure  to  comply 
with  the  statutes  of  this  state  a  penalty  is 
imposed  to  be  sued  for  by  the  Attorney  Gen- 
eral, and  that  plaintiff  has  no  power  to  In- 
terfere with  It  by  means  of  a  civil  action. 
Judge  Thompson,  in  this  connection,  says: 
**When  the  facts  do  not  otherwise  entitle  the 
complaining  party  to  relief,  the  fact  that 
the  defendant  may,  under  a  name  similar  to 
that  of  the  plaintiff,  be  engaged  in  an  un- 
lawful undertaking— such  as  carrying  on  the 
business  of  life  Insurance  in  violation  of  the 


state  law— will  not  entitle  the  plaintiff  to 
have  the  defendant  enjoined  from  using  the 
plaintiff's  name  in  suc^  business;  since  the 
question,  whether  the  defendant  is  engaged 
in  an  unlawful  business,  Is  collateral  to  the 
particular  action,  being  a  question  more  prop- 
erly determined  In  a  proceeding  by  the  state 
against  the  offending  body."  7  Corporations, 
§  8195.  EiVery  foreign  corporation,  before 
being  permitted  to  do  business  in  this  state, 
is  required  to  comply  with  the  provisions  of 
section  1194  of  the  Revisal,  and  for  failing 
to  do  so  it  shall  forfeit  $500  to  the  state, 
eta  Similar  statutes  are  found  In  many,  if 
not  all,  of  the  states.  The  right  of  private 
persons,  or  corporations,  to  enforce  these 
provisions,  either  by  invalidating  contracts 
made  by  such  foreign  corporations  subject 
to  the  penalty,  or  by  enjoining  them,  has  been 
uniformly  denied  by  the  courts.  The  right 
of  foreign  corporations  to  do  business  in  the 
state,  in  violation  of  the  statute,  ''cannot  be 
raised  collaterally  by  private  persons  unless 
there  be  something  in  the  statute  expressly, 
or  by  necessary  implication,  authorizing  them 
to  do  so."  Fritts  v.  Palmer,  132  U.  S.  282, 
10  Sup.  Ot.  93,  33  li,  Ed.  317;  Columbus  Ins. 
V.  Walsh,  18  Mo.  229.  In  Wright  ▼.  Lee,  4 
S.  D.  237,  66  N.  W.  931,  we  find  the  principle 
universally  adopted  well  stated.  Referring 
to  the  status  of  a  foreign  corporation  doing 
business  in  the  state  in  violation  of  the  stat- 
ute, it  is  said:  "The  statute  was  designed 
to  place  foreign  corporations,  in  respect  to  a 
knowledge  of  their  powers,  the  object  of  their 
incorporation,  and  the  jurisdiction  of  our 
courts  within  the  state  over  them,  in  the 
same  position  aa  domestic  corporations.  In 
the  case,  either  of  domestic  or  foreign  cor^ 
poratlons,  the  state  names  the  conditions  up* 
on  which  it  may  do  business.  It  does  it  in 
its  sovereign  capacity,  as  the  conservator  of 
the  rights  and  best  interest  of  its  citizens. 
The  state,  which  alone  can  name  the  con- 
ditions, can  enforce  their  observance.  •  •  • 
The  wrong  done  in  disregarding  the  law  is 
against  the  state,  and  not  against  the  indi- 
vidual. Transacting  business  in  the  state 
without  compliance  with  the  statutory  condi- 
tions is  a  usurpation  of  power  by  the  cor- 
poration, but  with  the  state  rests  the  right  to 
elect  whether  it  will  acquiesce  in  such  usur- 
pation or  dispute,  or  prevent  it"  In  MacGin- 
niss  V.  B.  &  M.  C.  C.  &  S.  M.  Co.,  29  Mont  428, 
446, 75  Pac.  89, 92,  it  is  said:  ''Much  argument 
in  the  appellant's  brief  is  also  devoted  to  the 
question  whether  or  not  the  Amalgamated 
Company  is  engaged  in  doing  business  in  this 
state  in  violation  of  the  law,  and  whether  it 
is  a  monoi>oly.  •  *  •  The  plaintiff  sues  as 
a  private  citizen.  He  is  not  as  such,  authoris- 
ed to  present  through  the  medium  of  a  civil 
action,  and  try  the  issue  whether  the  defend- 
ant Amalgamated  Company  is  doing  business 
in  this  state  in  violation  of  the  law.  A  de- 
termination of  this  issue  as  an  independent 
ground  of  relief  must  be  had,  if  at  all,  by 
the  state  and  in  Its  own  behalf  through  the 
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Attorney  General.'*  Washburn  Mill  Co.  y. 
Bartlett,  3  N.  D.  138, 54  N.  W.  544;  Toledo,  T. 
&  L.  Oow  Y.  Thomas,  33  W.  Va.  566,  11  S.  E. 
37,  25  Am,  St  Rep.  925;  2  Morawitz,  Pr. 
Gorp.  §  665.  The  authorities  are  uniform  to 
this  effect  While  the  question  has  not,  here- 
tofore, been  before  this  court,  the  general 
principle  has  been  recognized  (Railroad  ▼. 
Newton,  133  N.  a  132,  45  S.  EL  549;  Womack, 
Pr.  Ck>rp.  68)  where  the  cases  are  collected. 
The  wisdomi  of  this  rule  is  manifest  If,  in 
the  absence  of  express  power  to  do  so,  private 
citizens  or  corporations  were  permitted  to  en- 
force i)enalties  and  forfeitures  which  the  state 
has  reserved  to  itself,  confusion  would  re- 
sult. The  plaintiff  insists  that  the  statute 
shows  that  it  Is  the  policy  of  the  state  to  pro- 
hibit foreign  corporations  coming  into  her 
borders  without  first  complying  with  her 
laws.  This  is  undoubtedly  true,  but  the  same 
statute  shows  that  the  state  has  prescribed 
the  penalty  for  doing  so  and  reserved  to  her- 
self its  enforcement  and  this  excludes  any 
other  mode  of  doing  so.  It  Is  not  the  policy 
of  the  state,  so  far  as  expressed  by  her  legis- 
lation, to  prohibit  foreign  corporations  from 
doing  business  here,  but  to  prescribe  the  con- 
ditionfi  upon  which  they  may  do  so.  If  the 
Legislature  shall,  in  its  wisdom,  prohibit 
this  defendant  or  any  other  corporation  from 
doing  business  in  the  state,  it  will  be  the  duty 
of  the  courts  to  enforce  obedience  to  the  law 
when  called  upon  in  the  manner  prescribed 
by  the  statute.  So  long  as  it  permits  them 
to  be  here,  either  by  compliance  with  the 
laws  or  as  a  matter  of  comity,  they  are  en- 
titled to  have  the  law  of  the  land  adminis- 
tered so  that  they  have  equal  protection  and 
equal  justice  done  them.  We  cannot  make 
the  law  of  "none  effect"  for  even  so  desir- 
able an  object  as  fostering  domestic  corpora- 
tions. Their  safety,  as  well  as  the  safety 
ot  the  individual  citizen,  is  dependent  upon 
the  due  and  orderly  administration  of  the 
law  as  it  is  written.  We  have  given  to  this 
record  our  anxious  consideration,  and  the 
conclusion  to  which  we  have  arrived  is,  as 
we  Intimated  when  the  cause  was  first  before 
us,  that  the  complaint  states  no  cause  of 
action. 

Following  the  course  pursued  by  this  court 
In  Harper  v.  Plnkston,  112  N.  C.  293,  17  S. 
E.  161,  the  action  must  be  dismissed.  We 
have  not  considered,  or  discussed,,  the  excep- 
tions regarding  the  proceeding  before  Judge 
Biggs,  because,  in  the  view  which  we  take 
of  the  case,  they  are  immaterial.  The  right 
to  examine  witnesses  is  based  upon  the  state- 
ment, in  the  complaint  of  a  cause  of  action^ 
or  an  application,  based  upon  affidavits,  to 
have  such  examination  for  the  purpose  of 
enabling  the  plaintiff  to  file  its  complaint 
No  such  question  is  presented  here. 

The  motion  of  defendant  is  allowed,  and 
the  action  dismissed. 

OIiARK,   C.  J.   (dissenting).    The  defend- 
ant, a  foreign  corporation,  was  doing  busi- 
60  8.E.-<^ 


ness  In  this  state  in  violation  of  our  laws. 
It  is  true  that  the  $500  penalty  prescribed 
for  such  violation  (Revisal  1905,  §  1194)  can- 
not be  sued  for  by  the  plaintiff,  and  that  a 
quo  warranto  could  be  brought  only  by  the 
Attorney  Qeneral  or  by  his  permission.  If  It 
further  be  conceded  that  the  plaintiff  had 
only  recently  been  Incorporated  and  had  done 
no  business  when  this  action  was  brought; 
still  it  avers  that  it  is  prepared  to  do  busi- 
ness and  that  the  defendant  is  illegally  do- 
ing business  here,  and  by  using  the  same 
name  with  the  plaintiff  will  interfere  with 
and  injure  its  business^  Under  these  cir- 
cumstances, it  would  seem  clear  that  the 
legal  corporation  is  entitled  to  the  injunc- 
tive process  of  the  court  to  protect  it  from 
Interference  by  another  corporation  doing 
business  here,  under  the  same  name,  in  vio- 
lation of  our  laws. 


a46  N.  C.  400) 

TAYLOR  et  al.  v.  SEABOARD  AIR  LINE 
RY. 

(Supreme   Court  of   North   Carolina.    Nov.  6, 
1907.) 

1.  Nuisance— Pbivats  Nuisance  —  Exebcise 
OF  Legal  Right. 

In  an  action  against  a  railroad  company  for 
a  fauisa&ice,  it  is  immaterial  as  affecting  its  lia* 
bility  whether  It  acquired  its  property  by  pur- 
chase or  eminent  domain. 

2.  Same. 

Noises  of  locomotives,  shifting  of  cars, 
smoke,  offensive  odors,  loading  and  unloading  of 
freight,  and  the  like,  occasioned  by  and  incident 
to  the  use  and  conduct  of  a  railroad  freight  and 
passenger  terminal,  and  resulting  in  damage  to 
premises  as  a  place  of  religious  worship  and  res- 
idence of  the  pastor,  do  not  constitute  an  ac- 
tionable nuisance,  where  the  railroad  company 
conducts  its  operations  with  reasonable  care. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37.  Nuisance,  t§  4r-8,  24.1 

8.  Sams. 

Though  a  railroad  operated  with  reason- 
able care,  however  disagreeable  it  may  be^is 
not  an  actionable  nuisance,  yet  a  railroad  so 
operated  as  to  needlessly  cause  injury  and  In- 
convenience is  such  a  nuisance. 

[Eid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Nuisance,  S§  4-8,  24.] 

4.  Same. 

The  running  of  trains  and  shifting  of  cars 
on  Sunday,  at  the  time  of  the  regular  church 
services  held  on  premises  near  the  railroad 
freight  and  passenger  terminal,  does  not  per  se 
constitute  a  nuisance,  since  undor  the  express 
provisions  of  Revisal  1905,  §  2613,  a  railroad 
company  may  operate  its  trains  on  Sunday; 
but  it  must  furtner  appear  that  the  same  was 
done  in  an  unreasonable  or  improper  manner. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Nuisance,  H  21,  24.] 

5.  Same— AonoNs  fob  Damages— Damages. 

Permanent  damages  to  premises  by  a  nuis- 
ance cannot  be  recovered,  but  the  owners  thereof 
may  enjoin  commission  of  the  acts  constituting 
the  nuisance  and  recover  the  temporary  dam- 
ages sustained  therefrom. 

TEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  37.  Nuisance,  §S  93-94%,  124-126.] 

6.  Same. 

Trustees  of  a  religious  society  cannot  r^ 
cover  in  an  action  for  an  alleged  nuisance  near 
premises  used  as  the  place  of  worship  and  resi- 
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denoe  of  the  pastor  for  any  physical  suffering  by 
the  pastor  or  persona  composing  the  congrega- 
tion. 

Appeal  from  Superior  Court,  Oranville  Coiui- 
ty;  Counclll,  Judge. 

Action  by  L.  C.  Taylor  and  others  against 
the  Seaboard  Air  Line  Railway  for  a  nui- 
sance. From  a  Judgment  for  plaintiff  over- 
ruling defendant's  demurrer  to  the  complaint, 
defendant  appeals.  Reversed  and  remanded, 
with  directions. 

Day,  Bell  &  Allen  and  Graham  &  Devin, 
for  appellant.  B.  S.  Royster  and  T.  Lanier, 
for  appelleea 

BROWN,  J.  It  appears  from  the  com- 
plaint that  plaintiffs  are  the  trustees  of  the 
Oxford  Presbyterian  Church,  situated,  witli 
the  manse  for  the  use  of  the  pastor,  on  the 
east  side  of  Gilliam  street,  and  that  the  con- 
gregation for  which  they  are  trustees  have 
been  using  the  property  for  religious  purposes 
since  1833.  The  complaint  alleges  that  defend- 
ant operates  a  line  of  railway  to  the  town  of 
Oxford,  and  that  the  terminus  of  the  said 
line  of  railroad  is  within  the  cori)orate  limits 
of  the  said  town,  and  very  neat  the  center 
thereof ;  that  the  freight  depot  and  passenger 
station  of  the  said  railroad,  which  a^e  used, 
operated,  and  controlled  by  the  defendant, 
are  on  the  west  side  of  said  Gilliam  street, 
and  nearly  opposite  to  the  said  church  build- 
ing and  dwelling,  and  the  tracks  of  the  said 
railroad  leading  to  the  said  freight  depot  and 
passenger  station  cross  said  Gilliam  street 
very  near  said  church  and  dwelling.  Plain- 
tiffs further  aver  that,  in  the  use  and  opera- 
tion of  the  said  railroad,  freight  depot,  pas- 
senger station,  and  tracks  thereon,  the  de- 
fendant has  wantonly  and  negligently  creat- 
ed, maintained,  and  permitted  its  terminal 
premises  contiguous  to  the  plaintiff's  lot  and 
on  the  opposite  side  of  the  street  therefrom, 
such  nuisances  as  to  greatly  endamage  the 
church  and  manse,  and  to  render  them  less 
valuable  as  a  place  of  worship  and  residence. 
The  pleader  then  sets  out  specifically  the  par- 
ticular acts  constituting  the  alleged  nuisan- 
ces: (1)  By  the  ringing  of  bells,  sounding  of 
whistles,  blowing  off  of  steam  and  the  loud 
puffing  of  engines,  and  by  smoke,  cinders, 
soot,  dust,  and  foul,  noxious,  and  offensive 
odors  from  defendant's  engines,  being  oper- 
ated on  its  tracks.  (2)  By  odors  from  cars 
of  fertilizer  being  moved  about  and  left  re- 
maining on  the  terminal  tracks.  (3)  By  the 
maintenance  and  use  of  a  freight  and  pas- 
senger depot  so  near  the  plaintiff's  proi)erty 
that  the  smoke,  odors,  noise,  and  vibrations 
from  its  engines  and  trains  are  annoying  to 
the  congregation  and  occupants  of  the  par- 
sonage. (4)  By  blocking  Gilliam  street  with 
trains  very  near  the  church  and  dwelling,  and 
obstructing  the  passage  of  the  members  of 
the  congregation  desiring  to  attend  church 
and  the  children  going  to  Sunday  school.  (5) 
By   loading  and  unloading  circuses  on  de- 


fendant's trades  near  the  plaintiffs'  prop- 
erty.  (6)  By  running  trains  and  shifting  can 
on  Sunday  near  the  plaintiffs'  church,  and  at 
the  time  of  their  regular  services.  The  com- 
plaint further  alleges  that,  by  reason  of  the 
nuisances  aforesaid,  the  said  church  and 
dwelllE^  have  been  greatly  and  most  seriously 
damaged  as  a  place  of  worship  and  for  a  resi- 
dence, to  wit,  damaged  In  the  sum  of  $5,000. 
The  plaintiffs  do  not  seek  to  enjoin  defend- 
ant from  the  use  of  Its  terminal  station,  but 
to  recover  permanent  damage  once  for  all 
for  the  diminution  in  the  value  of  their  prop- 
erty caused  by  the  propinquity  of  the  termi- 
nal and  the  manner  of  its  use.  It  is  alleged 
that  the  defendant  acquired,  its  terminal  prop- 
erty by  purchase,  and  not  by  condemnation. 
It  is  immaterial  so  far  as  it  affects  the  rights 
and  liability  of  a  railway  corporation  how 
it  acquired  its  property,  whether  by  purchase 
or  under  the  exercise  of  the  delegated  power 
of  eminent  domain.  It  holds  the  same  rights, 
Is  subject  to  the  same  governmental  regula- 
tion, and  incurs  the  same  liabilities  to  the 
public  in  either  case.  The  principal  legal 
propositions  presented  on  this  appeal  were 
very  fully  and  recently  considered  by  this 
court  in  the  Thomason  Case,  142  N.  C.  322,  55 
S.  E.  205,  and  the  law  of  nuisance  as  appli- 
cable to  railroads  is  there  elaborately  discuss- 
ed by  Mr.  justice  Connor.  Applying  the  prin- 
ciples of  law  as  there  laid  down  to  the  facts 
as  stated  in  the  complaint,  we  are  of  opin- 
ion his  honor  erred  in  overruling  the  demur- 
rer. The  several  alleged  acts  charged  against 
the  defendant  are  well  within  its  chartered 
powers,  provided  they  are  performed  wltli 
reasonable  care.  It  is  out  of  the  question  in 
this  advanced  age  to  apply  to  railways,  our 
great  arteries  of  commerce,  the  doctrines  of 
the  common  law  in  relation  to  nuisances. 
As  an  eminent  Judge  has  recently  said:  **A 
rigid  enforcement  of  rules  and  definitions  an- 
nounced in  an  age  that  knew  nothing  of  loco- 
motives and  blast  furnaces  would  have  stopped 
the  wheels  of  commerce,  put  out  the  fires  of 
furnaces,  and  silenced  the  rattle  of  manu- 
factories." Simmons,  C-  J.,  in  Austin  v.  Ter- 
minal Co.,  108  Ga.  687,  34  S.  E.  852,  47  L.  R. 
A.  755.  We  live  in  an  age  of  progress  which 
requires  the  modification  of  old  rules  and 
their  Judicious  application  to  changed  condi- 
tions. Personal  interests  and  comfort  must 
yield  to  public  necessity  or  convenience.  To 
deny  to  the  defendant  the  use  of  its  road 
and  terminal  would  be  to  exclude  all  rail- 
roads from  our  cities  and  towns.  The  exten- 
sion of  such  a  ruling  would  stop  all  ma- 
chinery driven  by  steam  and  restrain  the  use 
of  coal  because  of  its  annoying  smoke.  Tho^ 
are  thousands  of  manufacturing  plants,  mills, 
and  other  kindred  establishments  in  the  cities 
and  towns  of  this  country  about  which  no 
complaint  has  been  made  in  the  courts  which 
would  have  been  adjudged  actionable  nuisan- 
ces according  to  the  old  view  of  such  struc- 
tures.   We  cannot  afford  to  silence  the  hum 
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of  industry  or  destroy  the  city  that  has  grown 
np  around  the  loom.  In  the  Elevated  Rail- 
road Cases  abutting  property  owners  recover- 
ed permanent  damage  arising  from  smoke 
and  noise,  but  upon  the  sole  ground  that  the 
elevated  structures  invaded  the  owner's  ease* 
ment  of  light  and  air,  and  greatly  interfered 
with  means  of  access  to  his  property.  Speak- 
ing of  those  cases,  the  Supreme  Ck>urt  of 
Georgia  says:  ''But  In  no«case  has  the  owner 
of  property  on  a  cross-street  or  a  parallel 
street,  no  matter  how  close  to  the  elevated 
road,  been  held  entitled  to  recover,  so  far  as 
we  have  found.  And  yet  it  is  almost  certain* 
on  a  business  proposition,  that  persons  own- 
ing property  abutting  on  cross-streets  have 
found  their  property  depreciated  in  value  as 
a  result  of  the  construction  and  operation  of 
the  elevated  roads."  Austin  v.  Terminal  Co., 
supra.  In  this  complaint  there  is  no  allega- 
tion of  any  physical  Interference  with  plain- 
tiffs' property  by  defendant  from  which  dam- 
age may  flow,  as  in  the  Elevated  Cases.  It  is 
therefore  manifest  from  an  unbroken  line  of 
precedents  that  the  mere  establishment  and 
proper  use  of  a  freight  and  passenger  station 
across  the  street  from  plaintiffs'  property  does 
not  constitute  an  actionable  nuisance.  Hav- 
ing been  established  by  authority  of  law,  all 
damage  .that  flows  from  its  reasonable  and 
proper  use  Is  damnum  absque  injuria.  2  El- 
liott on  R.  R.  718;  2  Wood  on  Nuisance,  § 
753 ;  R.  R.  &  Banking  Oo.  v.  Maddox,  116  Ga. 
64,  42  S.  E.  321 ;  19  Am.  &  Eng.  (1st  Ed.)  923, 
924,  and  cases  there  collected.  And  it  further 
follows  that  injuries  and  inconveniences  to 
those  who  reside  near  this  terminal  from 
noises  of  locomotives,  shifting  of  cars,  load- 
ing and  unloading  freight,  smoke  and  the  like, 
which  result  from  the  necessary,  and  there- 
fore proper,  use  and  conduct  of  the  terminal, 
are  not  actionable  nuisances,  but  are  the  nec- 
essary concomitants  of  defendant'?  franchise. 
Wood,  R.  R.  p.  722 ;  Beseman  v.  Railroad,  50 
N.  J.  Law,  235,  13  Atl.  164;  R.  R.  v.  Speer, 
66  Pa.  325,  94  Am.  Dec.  84. 

While  we  hold  that  a  railway  lawfully  op- 
erated with  reasonable  care,  however  dis- 
agreeable it  may  be  to  the  residents  of  the 
neighborhood,  is  not  an  actionable  nuisance, 
we  are  far  from  holding  that  it  cannot  be  so 
operated  and  conducted  as  to  become  one. 
The  Baptist  Church  Case,  108  U.  S.  317, 2  Sup. 
Ct  719, 27  L,  Ed.  739,  is  a  weighty  and  often 
dted  authority  illustrative  of  the  lawful  and 
imlawful  use  of  railroad  property.  The  rail 
road  had  located  an  engine  house  away  from 
its  business  terminal,  close  under  the  eaves  of 
the  church  windows,  and  had  erected  16 
smokestacks  lower  than  the  church  windows, 
almost  up  against  them,  and  so  constructed 
that  the  volume  of  snK)ke  from  each  stack 
poured  directly  into  the  body  of  the  church. 
The  Supreme  Court  of  the  United  States  ap- 
plied the  law  of  nuisance  wholly  independ- 
ent of  reasons  of  public  policy  and  business 
convenience,  for  no  such  considerations  re- 
quired the  construction  of  a  roundhouse  im- 


mediately under  the  eaves  of  a  church.  But 
fin  that  case  the  court  holds  that  for  all  usual 
and  necessary  noises  and  inconveniences  oc- 
casioned by  the  operation  of  the  railway,  as 
such,  in  the  discharge  of  its  public  duty,  a 
property  owner  cannot  recover.  When  rail- 
roads so  conduct  their  operations  that  they 
needlessly  and  heedlessly  cause  suffering  and 
inconvenience,  their  statutory  authority  will 
not  protect  them.  Such  grant  of  power  does 
not  give  railway  cori>orations  an  unbridled 
license  to  use  their  own  property  as  they 
please  without  consideration  for  the  rights 
and  property  of  others.  If  it  did,  then,  in- 
stead of  being  the  servants  of  the  public,  they 
would  be  its  masters.  Railroad  companies 
have  been  held  liable  for  creating  an  action- 
able nuisance  in  using  defective  engines, 
which  scatter  great  and  unnecessary  quanti- 
ties of  sparks^  cinders,  and  smoke,  for  con- 
tinued and  unnecessary  noises  and  disturb- 
ance from  shrieking  whistles  and  hissing 
steam,  for  maintaining  their  stations,  depots, 
and  cattle  yards  in  a  fllthy  condition,  for 
maintaining  coal  shutes  and  roundhouses  at 
improper  places,  and  operating  them  so  care- 
lessly and  noisily  as  to  create  a  nuisance. 
In  such  and  other  like  contingencies  their 
charters  afford  them  no  protection. 

Speaking  of  a  railway  terminal  becoming 
a  nuisance,  the  Supreme  Court  of  Georgia 
says:  ''Although  properly  constructed,  its 
negligent  and  Improper  operation  might  pro- 
duce noises,  smoke,  cinders,  etc.,  largely  in 
excess  of  what  would  result  from  its  proper 
operation,  and  thus  create  specific  nuisances 
which  the  plaintiff  might  .enjoin."  Railroad 
V.  Maddox,  supra.  In  their  complaint  these 
plaintiffs  have  specified  as  actionable  nui- 
sances those  general  things  which  the  defend- 
ant under  its  charter  has  the  right  to  do^ 
without  stating  In  any  particular  wherein  the 
defendant  has  done  them  In  an  unnecessary, 
improper,  and  unlawful  manner,  thereby  ex- 
ceeding Its  chartered  powers.  The  defend- 
ant may  do  these  lawful  acts  in  an  unlaw- 
ful manner,  and,  if  so,  it  may  commit  an 
actionable  nuisance,  but,  if  it  performs  them 
in  a  proper  manner,  the  act  is  lawful,  and 
not  actionable,  although  disagreeable.  The 
complaint  should  have  pointed  out  in  a  spe- 
cific manner^ the  particulars  wherein  the  de- 
fendant has  exceeded  its  legal  authority.  "A 
complaint  which  alleges  negligence  in  a  gen- 
eral way,  without  setting  forth  with  some 
reasonable  degree  of  particularity  the  things 
done,  or  omitted  to  be  done,  by  which  the 
court  can  see  that  there  has  been  a  breach 
of  duty,  is  defective  and  open  to  demurrer. 
While  pleadings  are  to  be  liberally  construed, 
they  are  to  be  so  construed  as  to  give  the  de- 
fendant an  opportunity  to  know  the  grounds 
upon  which  it  is  charged  With  liability." 
Thomason  v.  Railroad,  supra.  For  instance, 
the  complaint  charges  as  nuisance  the  run- 
ning of  trains  and  shifting  of  cars  on  Sunday 
at  the  time  of  the  regular  church  servicea 
As  set  out  in  the  complaint,  these  acts  do 
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not  per  se  constitute  an  actionable  wrong, 
tor  the  statute. expressly  confers  upon  rail-. 
way  companies  the  right  to  operate  their 
passenger,  express,  and  mail  service  on  Sun- 
days, as  well  as  freight  trains  run  for  the 
purpose  of  transporting  fruits,  vegetables,  live 
stock,  and  perishable  freight  And  when 
there  are  not  sufficient  cars  of  live  stock  or 
other  perishable  freights  to  make  a  complete 
train,  or  section  of  a  train,  the  company  may 
add  cars  loaded  with  other  freight  to  com- 
plete it  Revisal  1905,  §  2618.  The  loading 
and  unloading  of  freight  trains  on  Sunday 
is  expressly  prohibited,  and  consequently 
the  shifting  and  moving  of  freight  cars  on 
that  day  would  be  unnecessary,  unless  they 
should  be  in  the  way  of  a  passenger  train, 
and  this  should  be  anticipated  and  guarded 
against  as  much  as  possible.  The  complaint 
should  specify  wherein  the  defendant  is  vio- 
lating the  statute,  and  wherein  it  is  creat- 
ing an  unnecessary  and  unjustifiable  noise 
and  disturbance  on  the  Sabbath  Day. 

In  our  view  of  the  law,  the  plaintiffs  can- 
not in  any  event  recover  permanent  damage 
for  the  depreciation  of  their  property  by  rea- 
son of  the  establishment  of  the  railway  ter- 
minal on  Gilliam  street  opposite  it  If  they 
can  allege  and  prove  unlawful  and  unwar-^ 
ranted  acts  and  conduct  by  defendant  in  the 
management  of  its  terminal  which  amount 
to  a  nuisance,  they  may  enjoin  the  further 
commission  of  such  acts,  as  well  as  recover 
such  temporary  damage  as  their  property  has 
sustained  thereby.  As  trustees  they  could 
not  recover  for  any  physical  suffering  upon 
the  part  of  their  .pastor,  his  family,  or  the 
Individuals  composing  the  congregation.  As 
the  case  Is  to  be  remanded,  we  will  direct 
that  plaintiffs  have  leave  to  replead,  and  file 
another  complaint,  if  so  advised,  and,  if  not 
advised,  the  case  will  be  dismissed. 

Reversed. 

(145  N.  C.  4S1) 

STATE  V.  GODWIN. 

(Supreme  Court  of  North  Carolina.     Nov.  6, 
1907.) 

1.  Criminal  Law  —  TaiAii— Pbrbmptobt  In- 
struction TO  Convict. 

It  is  error  to  peremptorily  charge  the  jury 
to  find  accused  guilty,  without  any  direction  to 
pass  upon  the  evidence,  or  even  the  credibility 
of  witnesses. 

tEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §§  1727-1729.] 

2.  Municipal    Corporations  —  Obstbuotion 
OF  Street— Cbiminal  Nuisance. 

If  a  fence  obstructs  a  street  which  is  a 
public  highway,  and  thereby  renders  its  use  less 
convenient,  it  is  an  indictable  nuisance. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  §§  1492-1508.] 

8.  Same— Abatement. 

If  a  public  street  is  obstructed  to  the  in- 
convenience and  detriment  of  the  public,  the 
obstruction  may  be  rightfully  removed  by  one 
who  is  annoyed  or  prejudiced  by  it,  or  by  an  of- 
ficer acting  under  the  order  of  the  proper  au- 
thorities, whose  duty  it  is  to  keep  the  streets 
or^m^  since  possession  of  a  street  by  any  one 


claiming  it  adversely  cannot  divest  or  destroy 
the  right  of  the  public  therein. 

f  Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  S^  Municipal  Corporations,  §§  1502-1505.] 

4.  Fences  —  Removal  —  Cbiminal  Hssponsi* 
bilitt— Questions  foe  Jury. 

In  a  prosecution  under  Revisal  1905,  § 
3673,  for  injuring  and  removing  a  fence  sur- 
rounding a  yard,  etc.,  whether  the  fence  was 
within  the  terms  of  the  statute  and  the  indict- 
ment, and  whether  the  laud  had  been  dedicated 
to  the  use  of  the  public  as  a  street,  held,  under 
the  evidence,  questions  for  the  jury. 

Appeal  from  Superior  Court,  Jackson 
County;  Justice,  Judge. 

Vernon  Godwin  was  convicted  of  injuring 
and  removing  a  fence  surrounding  a  yard, 
etc.,  under  a  peremptory  instruction,  and  ap- 
peals.    Reversed,  and  new  trial  ordered. 

This  is  an  indictment  for  injuring  and  re- 
moving a  fence  surrounding  a  yard,  garden, 
and  cultivated  field,  under  Revisal  1905,  f 
8673.  When  the  evidence  was  closed,  the 
court  instructed  the  jury  to  return  a  verdict 
of  guilty.  The  defendant  contended  that 
the  fence  obstructed  West  street  (extoided) 
in  the  town  of  Polkton,  while  the  state  in- 
sisted that  the  land  surrounded  by  the  fence 
had  not  been  dedicated  to  the  public  for 
the  purpose  of  being  used  as  a  street,  and 
to  these  respective  contentions  the  testimony 
was  addressed.  There  was  evidence  tend- 
ing to  show,  as  we  think,  that  the  property 
was  originally  owned  by  L.  L.  Polk,  who  ex- 
tended West  street,  as  at  first  dedicated  or 
laid  out  by  him  and  accepted  by  the  town, 
and  then  sold  lots — at  least  two— on  the  ex.- 
tended  portion  of  the  street  The  defend- 
ant testified  as  follows:  "Mr.  Brlley  Uvea 
in  my  house,  which  is  situated  in  the  town 
of  Polkton.  The  residence  is  situated  on  the 
Sturdivant  lot,  which  is  one  square  acre. 
There  was  a  street  in  front  of  my  house 
when  I  bought  it  25  or  30  years  ago.  Ehna 
had  been  set  out  as  shade  trees  along  this 
road,  which  were  8  or  10  years  old  at  the 
time.  The  street  was  opened  at  that  time 
75  or  100  yards  below  my  house.  The  fence 
constructed  by  Or.  Smith  ran  straight  across 
the  space  opened  up  for  the  street,  and  then 
ran  down  the  space  with  my  line  for  some 
distance  and  across  this  space  again.  The 
road  had  been  used  np  to  the  house.  It 
had  been  cut  out  for  some  distance  below, 
but  had  never  been  used.  There  was  a  clear 
space  of  40  or  50  feet  wide  opened  along  my 
eastern  line  to  the  Austin  line,  now  the 
Beachum  line.  All  of  this  property  was  own- 
ed by  U  L.  Polk  when  I  bought  the  Sturdi- 
vant lot  and  when  the  Sturdivant  lot  was 
bought  from  me,  and  also  the  second  lot  that 
I  bought  from  L.  L.  Polk.  Large  trees  had 
been  cut  out  and  this  space  opened  up  for 
a  street  and  has  now  grown  up  in  bushes. 
I  set  out  shade  trees  along  the  space,  which 
had  been  opened  for  this  street  18  or  20 
years  ago.  The  shade  trees  are  there  now, 
some  of  them  8  or  10  inches  In  diameter  or 
larger.    When  I  bought  my  property,  this 
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open  space  and  the  street  In  front  of  my 
bouse  was  called  *West  Street  Extended.'  or 
the  'Extension  of  West  Street.'  I  had  no  in- 
gress to  my  property  below  this  fence,  ex* 
cept  along  this  avenne  which  had  been  open- 
ed." There  was  also  evidence  that  the  de- 
fendant, as  town  marshal,  removed  the  fence 
as  an  obstruction  to  the  street,  under  an 
order  from  the  proper  authorities  of  the 
town,  which  was  incorporated  by  Private 
Acts  1874r-76,  p.  704,  c.  158.  Notice  of  10 
days  was  given  to  the  prosecutor,  h.  O. 
Smith,  to  remove  the  fence  before  the  de- 
fendant tore  it  down.  A  map  of  the  premi- 
ses was  introduced  which  shows  the  ex- 
tension of  West  street  and  a  lot  or  lots  front- 
ing up<m  It  There  was  other  evidence  sup- 
l)orting  the  defendant's  contention,  and  al- 
so evidence  contradicting  it  and  sustaining 
the  theory  of  the  state.  In  view  of  the 
charge  of  the  court,  it  is  not  necessary  to 
state  it  There  was  a  verdict  of  guilty  and 
Judgment  was  entered  thereon.  Defendant 
excepted  and  appealed. 

Asst  Atty.  Gen.  Clement,  for  the  State. 
H.  H.  McLendon  and  T.  L.  Caudle,  for  de- 
fendant 

WALKER,  J.  (after  stating  the  facts  as 
above).  The  charge  of  the  court  was  a  peremp- 
tory one,  by  which  the  jury  were  instructed 
to  find  the  defendant  guilty,  without  fmy  di- 
rection that  they  should  pass  upon  any  of  the 
€f¥ldence  or  even  the  credibility  of  the  wit- 
nesses. Manufacturing  Co.  v.  Railroad,  128  N. 
0.  280,  88  S.  B.  894.  We  cannot  approve 
the  form  of  the  charge.  It  is  for  the  Jury 
to  flnd^the  ultimate  fact  of  guilt  upon  the 
evidence  and  under  the  instructions  of  the 
court  as  to  the  law.  The  Jury  were  not  even 
told  that  if  they  believed  the  evidence  or  if 
they  found  the  facts  to  be  according  to  the 
evidence,  which  is  the  better  form  of  ex- 
pression even  when  all  the  evidence  bears 
one  way,  or  if  they  found  certain  facts,  they 
should  then  return  a  verdict  of  guilty,  but 
were  simply  directed  to  find  the  defendant 
guilty.  We  have  recently  disapproved  an 
instruction  much  less  mandatory  upon  the 
Jury  than  the  one  given  in  this  case.  State 
V.  Simmons,  143  N.  C.  613.  66  S.  B.  701.  See, 
also,  Merrell  v.  Dudley,  139  N.  C.  59,  51  S. 
B  777;  State  v.  Garland,  188  N.  C.  675,  60 
8.  B.  863;  State  v.  Barrett,  128  N.  G.  758, 
81  S.  B.  731;  Sossaman  v.  Cruse,  133  N.  O. 
470,  46  S.  E.  757;  State  v.  Green,  134  N.  C 
668,  46  S.  E.  761 ;  Bank  v.  Pugh,  8  N.  C.  206; 
Manufacturing   Co.   v.   Railroad,   supra. 

But  we  think  the  court  erred  in  direct- 
ing a  verdict,  because  there  was  evidence 
in  the  case  that  the  place  where  the  fence 
stood  was  a  part  of  West  street.  It  can 
make  no  dlfTerence  in  the  result  whether  it 
was  a  part  of  the  original  street  or  of  the  ex- 
tension. The  question  to  be  considered  was 
whether  fhe  fence  was  built  across  a  public 
street,  and  thereby  became  an  obstruction  to 


its  free  use  by  the  citizens  of  the  town.  If 
80,  the  authorities  of  the  town  had  not  only 
the  right,  but  it  was  their  duty,  to  have  the 
fence  removed,  under  the  powers  vested  in 
them  by  the  town  charter,  if  it  constituted 
a  nuisance,  and  there  was  evidence  tend- 
ing to  show  that  the  defendant  himself  al- 
so had  the  right  to  remove  it  irrespective  of 
the  order  to  do  so.  Wolf  v.  Pearson,  114  N. 
C.  621,  19  S.  E.  264;  State  v.  Parrott  71  N. 
C.  311,  17  Am.  Rep.  5;  State  v.  Dibble,  49 
N.  C.  107.  If  the  fence  obstructed  the  street, 
which  is  a  public  highway,  and  thereby  ren- 
dered its  use  less  conveni^it  it  was  an  in- 
dictable nuisance.  State  v.  Whitaker,  66  N. 
C.  630;  State  v.  Mclver,  88  N.  C.  686;  State 
V.  Long,  94  N.  C.  896;  State  v.  McCarson, 
8  N.  C.  446;  State  v.  Hunter,  27  N.  C.  369. 
44  Am.  Dec.  41;  State  v.  Smith,  100  N.  C. 
550,  6  S.  B.  251 ;  State  v.  Eastman,  109  N.  C. 
785,  18  S.  B.  1019;  Revisal  1905,  §  3784 
(Code,  §  2065).  And  such  a  nuisance  is  abat- 
able by  the  town  authorities  charged  with 
the  duty  of  keeping  the  streets  open  and  in 
proper  repair,  and  also  by  any  person  who 
is  annoyed  or  injured  by  it  State  v.  Higgs, 
126  N.  C.  1023,  35  S.  E.  473,  48  L.  R.  A.  446; 
State  V.  Parrott,  71  N.  C.  811,  17  Am.  Rep.  5 ; 
Wolfe  V.  Pearson,  114  N.  C.  634,  19  S.  E. 
264;  Hester  v.  Traction  Co.,  138  N.  C.  293, 
50  S.  E.  711,  1  L.  R.  A.  (N.  S.)  981. 

The  questions  whether  the  fence  was  of 
such  a  description,  with  reference  to  the 
character  of  the  land  it  surrounded,  so  as 
to  come  within  the  terms  of  the  statute  and 
the  indictment  thereunder  (State  v.  Riggers, 
108  N.  C.  763,  12  S.  E  1024),  and  whether 
the  land  had  been  dedicated  by  L.  L.  Polk 
to  the  use  of  the  public  for  a  street  and  per- 
haps others,  were  for  the  consideration  of 
the  Jury  upon  the  evidence  and  under  proper 
instructions  of  the  court  as  to  the  law.  The 
question  of  dedication  may  depend  some- 
what upon  whether  L.  L.  Polk  plotted  the 
ground  and  in  the  map  described  this  street 
and  thereafter  sold  lots  fronting  on  it,  as 
the  defendant's  testimony,  if  true,  might 
convince  the  Jury  was  done.  Moose  v.  Car- 
son, 104  N.  C.  434,  10  S.  E.  089,  7  L.  B.  A. 
548,  17  Am.  St  Rep.  681;  State  v.  Fisher, 
117  N.  C.  740,  23  S.  B.  158;  Smith  v.  Gtolds- 
boro,  121  N.  C.  355,  28  S.  E.  479;  Hughes  v. 
Clark,  134  N.  C.  460.  46  S.  E  956,  47  S.  E. 
462;  Mllliken  v.  Denny,  135  N.  C.  22,  47  S. 
E.  132. 

It  may  be  inferred  from  what  was  said 
on  the  argument  and  what  we  find  in  the 
briefs  that  the  court  charged  as  it  did  be- 
cause it  was  thought  not  to  be  necessary  to 
show  any  criminal  intent,  the  doing  of  the 
prohibited  act  being  sufficient  if  it  was  done 
intentionally,  and  that  the  question  of  titie 
was  not  in  controversy ;  but  this  was  not  the 
only  point  upon  which  the  case  should  have 
turned.  If  it  was  a  public  street  and  the 
prosecutor  obstructed  it  to  the  inconvenience 
and  detriment  of  the  public,  the  defendant 
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could  rightfully  remove  it,  \t  himBelf  annoy- 
ed or  prejudiced  by  the  obstruction,  or  he 
could  lawfully  do  so,  if  acting  under  the 
order  of  the  proper  authorities,  whose  duty 
it  was  to  keep  it  open.  Possession  of  the 
street  by  any  one  claiming  it  adversely  can* 
not  divest  or  destroy  the  right  of  the  public 
therein.  Acts  1891,  p.  186,  c.  224;  Revisal 
1905,  §  389.  The  court  In  Moose  v.  Car- 
son, 104  N.  O.  434,  10  S.  E.  689.  7  L.  R.  A. 
548,  17  Am.  St  Rep.  681,  seems  to  have  over- 
looked what  was  decided  in  State  v.  Long, 
94  N.  G.  896,  with  respect  to  the  effect  of 
adverse  possession  of  a  highway  upon  the 
right  of  the  public  or  the  citizen  therein 
prior  to  the  act  of  1891. 

The  material  questions  raised  in  this  case 
should  be  submitted  to  a  jury,  and  a  new 
trial  is  ordered  for  that  purpose. 

New  trial. 


(146  N.  C.  S89) 
JOHNSON  LUMBER  00.  v.  LEONARD 

et  al. 

(Supreme  Court  of  North  Carolina.     Nov.  6, 
1907.) 

1.  GONTBACT&— Mistake. 

Where,  when  a  married  woman  with  her 
husband  signed  a  contract  to  convey  timber 
land,  she  believed  that  the  contract  only  pur- 
ported to  convey  the  standing  timber,  but  on 
the  same  day  that  she  signed,  and  several  days 
before  she  privately  acknowledged  her  signature, 
she  ascertained  from  her  husband  that  it  was  a 
contract  to  convev  the  land,  and  after  this  vol- 
untarily acknowledged  her  execution  thereof, 
such  acknowledgment  related  back  to  the  sign- 
ing of  the  contract,  and  rendered  it  as  effectual 
against  her  as  if  she  had  known  the  fact  at  the 
time  of  signing. 

CE3d.  Note.~For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  contracts,  §j  442-446;  vol.  26,  Hus- 
band and  Wife.  §S  358-361.] 

2.  Same— Question  fob  Jubt. 

Whether  a  married  woman  had  knowledge 
before  her  private  acknowledgment  of  a  con- 
tract for  the  sale  of  timber  land  that  the  con- 
tract was  for  the  sale  of  the  land,  and  not 
merely  the  standing  timber,  as  she  believed 
when  she  signed  it,  held  for  the  jury. 

8.  Acknowledgment  —  Cobbobobation— Evi- 
dence. 

Where  a  married  woman  had  been  permit- 
ted to  testify  that,  at  the  time  an  officer  took 
her  private  acknowledgment  to  an  instrument, 
she  told  him  that  she  thought  she  was  signing 
a  timber  contract,  instead  of  a  land  contract, 
the  officer  should  have  been  permitted  to  testify 
that  he  would  not  have  probated  the  instrument 
if  he  liad  understood  her  to  say  at  the  time 
that  she  thought  she  was  signing  a  timber  deed, 
to  contradict  her  testimony. 

4.  Same  —  Impeachment  —  Weight   or   Evi- 
dence. 

Where  the  certificate  of  a  justice's  acknowl- 
edgment to  a  land  contract  in  due  form  and 
supported  by  evidence  was  sought  to  be  im- 
peached, an  instruction  that  the  burden  was  on 
defendant  to  show  that  it  was  untrue  by  the 
"greater  weight"  of  the  testimony  was  erron- 
eous; very  clear  proof  sufficient  to  fully  con- 
vince the  minds  of  the  jury  being  required  for 
that  purpose. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.   1«  Acknowledgment,  §|  846,  347.] 


6.  Same— Effect  of  Cebtifigate— Examina- 
tion OF  Mabbied  Woman— Fraud— Pabtioi- 

PATION    BT  OBANTEE. 

An  officer*s  certificate  of  acknowledgment 
and  privy  examination  of  a  married  woman,  in 
due  form,  precludes  inquiry  as  to  fraud,  duress, 
or  undue  influence  in  the  treaty,  unless  partic- 
ipated in  by  the  grantee  or  his  agent,  and  also 
precludes  inquiry  into  fraud  or  falsehood  in  the 
factum  of  the  privy  examination  itself,  unless 
the  feme  covert  shows  by  clear  and  convincing 
proof  that  no  examination  was  had,  or  that  she 
refused  before  the  officer  to  voluntarily  assent 
to  the  execution  of  the  instrument 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Acknowledgment,  §§  290-315.] 

Connor  and  Walker,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Franklin 
County;   Cooke,  Judge. 

Action  by  the  Johnson  Lumber  Company 
against  M.  F.  Leonard  and  others.  From  a 
Judgment  for  defendants,  plaintiff  apc»eal8. 
Reversed. 

.  F.  S.  Spruill  and  Wm.  H.  Ruffln,  for  appel- 
lant W.  H.  Yarborough  and  W.  M.  Person, 
for  appellees. 

BROWN,  J.  We  thhik  there  should  be  a 
new  trial  of  this  case. 

1.  The  plaintiff  in  apt  time  handed  up  the 
following  prayer  for  instruction,  viz. :  **That 
although  the  feme  defendant,  M.  F.  Leonard, 
did  at  the  time  she  signed  the  contract  to 
convey  believe  and  suppose  that- it  was  only 
a  contract  to  convey  the  standing  timber,  yet 
as  she,  after  having  ascertained  that  It  was 
a  contract  to  convey  the  land,  subsequently  ac- 
knowledged to  the  justice  of  the  peace,  sepa- 
rate and  8j}art  from  her  husband,  that  she 
signed  the  same  freely  and  voluntarily,  with- 
out fear  or  compulsion  of  her  husband  or 
any  other  person,  and  that  she  did  still  vol- 
untarily assent  thereto,  such  acknowledg- 
ment would  relate  back  to  the  signing  of  the 
contract,  and  would  be  as  effectual  against 
her  as  if  she  had  known  at  the  time  of  the 
signing  that  it  was  a  contract  to  conv^  the 
land  that  she  was  signing,  and,  if  the  Jury 
should  so  find,  they  will  answer  the  first  is- 
sue, *Na* "  We  think  it  was  prejudicial  er- 
ror in  the  court  to  refuse  to  give  this  in- 
struction. It  deprived  the  plaintiff  of  Its 
strongest  position  before  the  jury.  It  Is  ad- 
mitted that  Mrs.  Leonard  signed  the  deed  a 
week  before  the  justice  of  the  peace  came  to 
her  house  to  take  her  privy  examination. 
She  testifies  herself  that,  when  she  signed 
the  deed,  she  believed  it  to  be  a  conveyance 
of  the  timber  only,  but  that  she  learned  from 
her  husband  that  it  was  a  deed  for  the  land 
on  the  evening  of  the  same  day  on  which  she 
signed  it  She  admits  she  knew  its  true  pur- 
port a  week  before  the  ofiScial  called  to  take 
her  examination.  Stokes,  the  justice  of  the 
peace,  testified  as  follows:  "Q.  You  are  an 
acting  justice  of  the  peace  of  Franklin  county, 
and  were  such  acting  Justice  on  the  25th  of 
September,  1905?  A.  Yes.  Q.  Examine  that 
paper  [exhibiting  option],  and  see  if  It  Is 
your  probateu   A.  Yes,  sir.   Q.  When  yon  took 
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that  probate,  what  did  you  ask  Mrs.  Leon- 
ard? A.  I  asked  her  if  she  signed  this  paper 
of  her  own  free  will  and  accord.  If  she  was 
forced  by  her  hnsband  or  any  other  person, 
and —  Q.  How  did  she  answer?  A.  She 
said  she  did.  I  asked  her  If  she  was  forced 
by  her  husband  or  any  other  person.  She 
said,  *No.'  I  says,  'You  still  assent,  then, 
freely  and  voluntarily,  on  your  part?*  She 
says,  *Yes.'  I  asked  her.  Then  you  still  say 
It  is  freely  and  voluntarily,  of  your  own  free 
will  and  accord' —  By  the  Qourt;  Did  you 
ask  her  if  she  still  voluntarily  assented?  A. 
I  asked  her  them  three  questions.  Q.  Did 
she  still  voluntarily  assent  to  it?  A.  She  an- 
swered them,  'Yes.*  Q.  You  asked  her  that, 
and  she  answered  'Yes'?  A.  Yes,  sir.  Q.  At 
that  time  did  she  say  anything  about  having 
misunderstood  the  purport  of  the  paper?  A. 
She  said  while  I  was  there,  I  don't  know 
whether  to  me  or  to  Capt.  Phil,  says,  'When 
I  signed  that  contract,  I  thought  it  was  for 
timber  only,  instead  of  for  the  land  and  tim- 
ber.' Q.  Was  that  after  you  asked  her  those 
questions?  I  think  it  was."  That  testimony 
is  plainly  susceptible  of  the  construction  plac- 
ed upon  it  by  plaintiff,  viz.,  that,  although 
Mrs.  Leonard  did  not  know  the  option  con- 
tract covered  the  land  at  the  time  she  signed 
it,  yet  she  was  informed  of  it  the  same  day 
by  her  husband,  and  that  she  acquiesced,  and 
when  the  justice  came  the  following  week  she 
duly  acknowledged  and  voluntarily  assented 
to  the  paper,  although  she  stated  after  her 
privy  examination  was  taken,  either  to  "Capt. 
Phil"  or  the  justice,  that,  had  she  known  the 
true  nature  of  the  paper  in  the  beginning, 
she  would  not  have  signed  it  This  is  the 
justice's  account  of  the  matter,  and  it  Is  en- 
titled to  great  weight.  The  prayer  for  in- 
struction was  intended  to  present  that  phase 
of  the  testimony  to  the  jury,  and  it  is  sup- 
ported by  Stokes'  evidence.  It  seems  to  me 
erroneous  to  refuse  it.  The  plaintiff  had  a 
right  to  have  that  phase  of  the  evidence  pre- 
sented to  the  jury. 

2.  The  following  questions  were  asked  wit- 
ness Stokes,  for  the  evident  purpose  of  cor- 
roborating and  strengthening  his  testimony: 
"Q.  Would  you  have  probated  that  paper  as 
you  have,  bad  she  said  to  you  at  the  time 
that  she  signed  it  thinking  it  was  a  timber 
deed?  (Defendants  objected  to  the  question.) 
Q.  Would  you  have  probated  the  paper  at 
the  time  if  you  had  understood  her  to  say 
at  the  time  that  she  thought  she  was  signing 
a  timber  deed?'  These  questions  were  ex- 
cluded by  the  court,  and  plaintiff  excepted. 
We  think  this  ruling  was  erroneous  and  prej- 
ndicial.  The  evidence  was  competent  upon 
the  ground  that  the  judicial  act  of  the  officer 
was  being  inquired  Into,  and  the  evidence 
tended  strongly  to  support  and  corroborate 
bis  evidence  and  to  affirm  his  good  faith  and 
integrity.  The  feme  defendant  having  been 
permitted  over  plalntifiTs  objection  to  state 
tliat  she  told  the  officer  at  the  time  he  took 
her  acknowledgment  that  she  thought   she 


was  signing  a  timber  contract  instead  of  a 
land  contract,  it  was  competent  in  contradic- 
tion of  this  testimony  to  show  that,  if  she 
had  made  any  such  statement  vto  him,  the 
paper  would  not  have  been  probated  by  him. 
I  cannot  Imagine  any  statement  that  could  be 
more  strongly  corroborative  of  the  accuracy 
of  the  justice's  recollection  than  the  one 
which  the  excluded  questions  sought  to  bring 
out. 

3.  The  court  erred  In  charging  the  jury 
that  "the  burden  of  proof  i§  upon  the  defend- 
ant, in  respect  of  the  contentions,  and  the 
finding  of  either  one  of  the  issues  in  her 
favor  must  be  by  the  greater  weight  of  the 
testimony."  The  certificate  of  the  justice  is 
in  due  form,  and  is  also  supported  by  abund- 
ant evidence.  It  can  only  be  attacked  by 
clear,  strong,  cogent,  and  convincing  proof. 
Benedict  v.  Jones,  129  N.  C.  472,  40  S.  B. 
221.  The  court  should  Instruct  the  jury 
with  the  greatest  care  In  cases  of  this  char- 
acter, and  explain  to  them  that  the  solemn 
act  of  a  judicial  officer  is  not  to  be  lightly 
set  aside,  and  certainly  not  upon  a  mere 
preponderance  of  evidence,  but  only  upon 
very  clear,  strong,  and  cogent  proof  which 
should  fully  convince  the  minds  of  the  jury. 
Unless  in  their  opinion  the  proof  comes  fully 
up  to  this  standard,  we  think  the  judges  of 
the  superior  court  should  not  hesitate  to  ex- 
ercise their  discretion  and  set  aside  a  verdict 
which  destroys  the  legal  effect  of  such  an 
important  judicial  act,  and  one  which  is  so 
essential  to  the  security  of  titles. 

4.  Much  may  be  said  in  favor  of  the  conten- 
tion that,  "if  the  private  examination  of  the 
wife  shall  have  been  certified  in  the  manner 
prescribed  by  law,"  by  the  purport  of  section 
956,  Revisal  1905,  It  is  not  open  to  attack  at 
all  except  upon  the  ground  that  "its  execution 
was  procured  by  fraud,  duress,  or  other  un- 
due infiuence,"  to  which  the  grantee  must  be 
shown  to  be  a  party.  In  other  words,  it  is 
contended  that  if  the  officer  certifies  in  due 
form  the  wife's  voluntary  assent,  when,  in 
fact,  she  refused  to  give  it,  it  is  a  fraud  per- 
petrated against  the  wife  and  the  purchaser 
both,  but  one  to  which  the  grantee  or  his 
agent  must  be  proven  to  be  a  party,  in  order 
to  Invalidate  the  certificate.  However  that 
may  be,  we  are  of  opinion  that  the  certificate 
of  the  officer  of  privy  examination  of  a  mar- 
ried woman  shuts  off  all  Inquiry  as  to  fraud, 
duress,  or  undue  infiuence  in  the  treaty,  un- 
less participated  in  by  the  grantee  or  his 
agent  It  also  precludes  all  inquiry  into 
fraud  or  falsehood  in  the  factum  of  the  privy 
examination  itself,  unless  the  feme  covert 
can  make  It  appear  by  clear,  cogent,  and  con- 
vincing proof,  either  that  no  such  examina- 
tion was  had  at  all  or  that  on  such  examina- 
tion she  refused  to  give  her  voluntary  as- 
sent to  the  .execution  of  the  instrument,  and 
so  expressed  herself  to  the  officer  at  the  time 
he  undertook  to  examine  her.  In  the  case  at 
bar,  there  is  no  such  evidence  offered  in  con- 
tradiction of  the  official  certificate,  the  truth- 


136 


59  SOUTHBABTBRN  RBPORTBE. 


(N.O. 


fulness  of  which  has  the  additional  support 
of  the  clear  and  unequiTocal  testimony  of  the 
officer  who  made  It  On  the  contrary,  the 
evidence  shows  that  her  entire  objections  and 
statements  made  when  Stokes  was  at  her 
residence  related,  not  to  the  privy  examina- 
tion at  all,  nor  to  what  she  understood  at 
that  time,  but  to  her  act  and  mental  attitude 
In  respect  to  the  execution  of  the  instrument 
at  the  time  she  signed  It  several  days  be- 
fore, when  StolLes,  the  justice,  was  not  pres- 
ent. 

For  the  reason^  given  we  think  that  there 
should  be  a  new  trial. 

The  CHIEF  JUSTICE  and  HOKE,  J^ 
concur  in  above  opinion.  The  CHIEF  JUS- 
TICE also  files  concurring  opinion. 

CLARK,  C.  J.,  concurs  on  the  ground  that 
the  court  erred  In  refusing  plaintiff's  prayer, 
and  also  in  instructing  the  Jury  that  the  cer- 
tificate of  the  privy  examination  could  be 
set  aside  by  "the  preponderance  of  the  evi- 
dence." In  Benedict  v.  Jones,  129  N.  C.  470, 
40  S.  B.  221,  it  is  held  that  the  presumption 
of  the' correctness  of  such  certificate  must  be 
overcome  "by  clear,  strong,  and  convincing 
evidence."  It  would  shake  the  security  of 
titles,  if  it  could  be  done  on  a  mere  prepon- 
derance which  a  Jury  might  In  their  gallantry 
to  the  sex  give  to  the  testimony  of  a  young 
and  pretty  woman  over  the  bare  certificate  of 
the  Justice  who  may  be  dead  and  when  the 
holder  of  the  property  at  a  third  or  fourth 
conveyance  perhaps  may  not  and  probably 
would  not  be,  able  to  get  corroborating  tes- 
timony to  support  the  certificate  of  the  officer. 
Here  the  officer  was  living,  but  the  rule  as 
to  the  amount  of  evidence  to  overcome  his 
certificate  is  the  same.  In  the  adjoining  states 
to  this,  Virginia,  South  Carolina,  Tennessee,  as 
well  as  in  many  others,  privy  examination 
has  long  ago  been  abolished  as  a  useless 
formality,  and  the  execution  of  a  deed  by  a 
married  woman  is  binding  on  her  to  the 
same  extent,  and  can  be  set  aside  only  upon 
the  same  proof  as  if  she  were  a  single  woman. 
It  is  hardly  reasonable  to  suppose  that  a 
woman  upon  becoming  married  Ipso  facto 
reverts  into  the  helplessness  of  non  sui  juris, 
a  class  whose  only  other  members  are  "in- 
fants, idiots,  lunatics,  and  convicts."  The 
sole  ground  for  such  suggestion  is  the  as- 
sumed possibility  of  "undue  control  or  du- 
ress" by  the  husband.  But  in  this  case  there 
Is  no  allegation  nor  proof  of  such  undue  in- 
fiuence  by  the  husband,  and  it  Is  noteworthy 
that,  if  there  had  been,  it  would  not  vitiate 
the  deed  unless  it  had  been  participated  In  by 
the  grantee  or  he  had  notice  thereof  before 
receipt  of  the  deed.  Revisal  1905,  §  956. 
Revlsal  1905,  §  956,  makes  the  execution  of  a 
deed  by  a  married  woman  when  there  is  a 
certificate  of  privy  examination  "unimpeach- 
able except  for  "fraud,  duress  or  undue  in- 
fluence," participated  in  or  known  by  the 
grantee,  and  absolutely  unimpeachable  in  the 


hands  of  an  Innocent  purchaser,  though  from 
a  grantee  who  participated  in,  or  had  knowl- 
edge of  such  fraud,  duress,  or  undue  influence. 
Originally  the  privy  examinatldh  was  by  the 
court,  and  the  certificate  was  equivalent  to  a 
judgment  of  fine  and  recovery,  and  hence  un- 
impeachable except  as  any  other  Judgment 
would  be.  Woodboume  v.  Gorrell,  66  N.  G. 
82.  When  the  certificate  was  transferred  to 
a  single  justice  of  the  peace  out  of  court,  the 
courts  were  compelled  to  hold  that  the  cer- 
tificate was  su]>ject  to  Inquiry  and  impeach- 
ment Jones  Y.  Cohen,  82  N.  C.  75.  This 
making  titles  insecure,  the  statute  (Revisal 
1905,  §  956)  Intervened  and  allowed  impeach- 
ment of  the  deed  of  a  married  woman,  not- 
withstanding the  privy  examination,  but  only 
when  there  Is  duress,  fraud,  or  undue  in- 
fluence, participated  in  or  known  to  the  gran- 
tee, thus  putting  her  deed  now  practically  on 
the  same  footing  as  would  be  the  case  if  the 
privy  examination  were  abolished. 

CONNOR,  J.  (dissenting).  The  exception  to 
his  honor's  refusal  to  submit  the  issue  tender- 
ed by  plaintiff  Is  based  ui>on  a  misconception 
of  defendant's  answer.  In  the  first  answer 
filled,  the  feme  defendant  alleged  that  she  was 
induced  to  sign  the  contract  by  the  false  and 
fraudulent  representations  of  plaintiff's  agent 
This  answer,  by  permission  of  the  court,  was 
amended,  and  the  charge  of  fraud  expressly 
withdrawn.  This  was,  in  the  light  of  the 
evidence,  proper.  I  do  not  find  any  evidence 
of  fraud  on  the  part  of  any  one  connected 
with  the  transaction.  I  have  no  doubt  that 
the  contract  was  made  by  the  husband  to  sell 
the  land,  and  that  it  was  fairly  and  correctly 
read,  in  the  manner  and  und^  the  circum- 
stances testified  to.  It  is  entirely  natural 
that  the  feme  defendant  did  not  hear  it,  or  at 
least  did  not  do  so  understandingly ;  that, 
knowing  her  husband  was  selling  to  a  lumber 
company,  she  supposed  the  sale  was  of  the 
timber  only,  and  that  "she  did  not  feel  deep- 
ly interested  about  It"  It  is  but  common 
justice  to  so  interpret  the  conduct  of  all  par- 
ties. His  honor  correctly  interpreted  the  an- 
swer wherein  the  feme  defendant  says: 
**That  she  never  legally  consented  to  the  con- 
veyance of  the  land  itself,  nor  acknowledged 
the  execution  of  said  option,  as  required  by 
law.  She  further  insists  that  in  equity  she 
ought  not,  and  cannot,  be  compelled  to  specif- 
ically perform  a  contract  for  the  conveyance 
of  land  which  she  signed  with  the  belief  that 
It  was  a  contract  for  the  conveyance  of  tim- 
ber on  the  land  alone,  which  she  repudiated 
as  soon  as  informed  that  it  did  purport  to 
concern  the  land,  and  which  she  never  ac- 
knowledged as  required  by  the  law  govern- 
ing the  contracts  and  conveyances  of  married 
women."  Her  defense  Is  substantially  a  plea 
of  non  est  factum.  It  may  be  conceded  that 
if  she  were  sul  juris  her  failure  to  read  the 
deed,  or  give  proper  attention  to  Its  contents 
when  read  in  her  presence,  coupled  with  the 
fact  that  there  was  no  mistake  on  the  part 
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of  tlie  plaiotlff,  would  bar  her  of  any  equita- 
ble relief  for  resclaaion  or  reformation,  If  sui 
juris  signing  and  delivery,  in  the  absence  of 
fraud  or  mutual  mistake,  would  have  made 
a  completed  contract  valid  at  law,  and,  for 
the  reasons  stated,  beyond  the  power  of  a 
court  of  equity  to  rescind  or  reform.  She 
contends,  however,  that  before  the  last  and 
essential  act  was  done  which  bound  her  she 
gave  notice  of  her  dissent  and  the  reasons 
therefor.  The  question  thus  presented  is,  in 
an  important  respect,  different  from  the  cas- 
es cited  in  the  opinion,  wherein  a  married 
woman,  with  knowledge  of  the  act  and  its 
legal  effect  upon  her  property  rights,  acknowl- 
edges the  execution  of  the  deed  free  from 
the  control  or  undue  influence  of  her  husband 
and  all  other  persons,  and  thereafter  seeks 
to  avoid  it  by  averring  that  her  acknowledg- 
ment was  not  true ;  that,  notwithstanding  her 
solemn  statement  to  the  contrary,  she  was 
coerced,  etc.  In  such  cases  she  attacks  the 
certificate  for  fraud  alleged  to  have  been 
practiced  upon  her  by  her  husband  or  some 
other  person.  It  was  formerly  held  that  she 
was  estopped  by  the  certificate,  and  could 
have  relief  only  in  equity.  Woodbourne  v. 
Gorrell,  66  N.  C.  82.  The  statute  in  this  re- 
spect has  been  changed,  as  pointed  out  in 
Jones  V.  Ck>hen,  82  N.  C.  75,  and  other  cases. 
The  ease  with  which  this  charge  could  be 
made,  the  difiSculty  of  successfully  meeting 
it  and  the  frequency  with  which  it  was  made, 
endangered  titles  to  land  in  the  hands  of 
bona  fide  grantees  and  purchasers  for  value, 
without  notice  of  such  alleged  fraud.  To 
meet  the  evil,  the  Genera]  Assembly  wisely 
enacted,  at  its  session  of  1889,  a  statute,  now 
section  956  of  the  Revisal  of  1905,  protecting 
innocent  grantees  and  purchasers.  While  the 
answer  to  the  first  issue  is  in  accordance  with 
the  weight  of  the  testimony,  it  is  not  decisive 
of  tlie  case,  but,  followed  by  the  answer  to 
the  second  issue,  sustains  the  defendant's  con- 
tention in  regard  to  the  manner  in  which  the 
acknowledgment  was  taken.  The  principal 
question  for  decision,  therefore,  is  presented 
by  the  plaintifTs  exception  to  the  charge. 
His  honor,  upon  the  second  issue,  told  the  Ju- 
ry that  if  they  found  the  burden  of  proof 
being  upon  the  defendant,  that  "at  the  time 
of  taking  her  acknowledgment  she  did  say  that 
she  signed  the  contract  thinking  it  was  only 
for  the  sale  of  timber,  they  will  answer  the 
second  issue  **No."  It  is  too  elementary  to 
require  the  citation  of  authority  that  a  mar- 
ried woman  can  convey  her  real  estate  or  in- 
terest therein  only  in  the  manner  and  by  com- 
plying with  the  essential  requisites  prescrib- 
ed by  law.  Unless  she  does  so,  her  signature 
and  delivery  of  a  deed  or  contract  concerning 
her  land  is  absolutely  void,  both  at  law  and 
in  equity.  Scott  v.  Battle,  85  N.  C.  184,  39 
AnL  Rep.  694^  and  numerous  other  cases  in 
our  reports.  Acknowledgment  and  private 
examination  by  some  one  of  the  officers  nam- 
ed in  the  statutes  and  in  the  manner  pointed 
out  is  necessary  to  the  valid  execution  of  a 


deed  or  c<Hitract  to  convey.  Until  the  last 
act  In  the  proceeding  has  been  done,  and  the 
matter  has  passed  beyond  the  control  of  the 
officer,  the  contract  is  incomplete,  and  she 
may  retract  her  signature;  hence,  it  is  that 
she  must  not  only  acknowledge  that  she  sign- 
ed it  freely,  voluntarily,  etc.,  but,  what  is 
equally  essential,  she  must  declare  that  "she 
still  assents  thereto."  So  long  as  it  is  the 
policy  of  the  Legislature  to  restrict  the  power 
of  married  women  to  dispose  of  their  real 
estate  and  place  around  them  the  protective 
provisions  found  in  our  statutes,  it  is  our 
duty  to  enforce  the  law  In  accordance  with 
its  spirit  The  Legislature,  to  meet  new  con- 
ditions, has  enlarged  the  number  of  officers 
having  Jurisdiction  to  take  these  examina- 
tions, and  removed  many  of  the  strict  re- 
quirements which  were  formerly  found  in  the 
statute.  The  law  still  requires  that  she  ac- 
knowledge the  due  execution  of  the  deed,  etc. 
There  is  great  wisdom  in  the  observations  of 
Judge  Ruffin  In  regard  to  the  manner  in 
wnich  this  duty  should  be  performed.  In 
Burgess  v.  Wilson,  13  N.  C.  306,  he  says: 
"After  oonfession  in  open  court,  she  is  then 
to  be  examined,  where,  in  privacy,  and  with 
the  self -collection  which  a  timid  female.  In  > 
the  presence  of  a  crowd,  and  overawed  by 
the  authority  of  her  husband,  might  not  be 
able  to  conmiand  in  public,  that  she  may 
have  an  opportunity  of  retracting  her  deed 
after  her  Interests  have  been  weighed  by  her 
and  her  rights  explained  by  an  intelligent  and 
upright  Judicial  officer."  While  the  law  has, 
in  some  respects,  been  changed,  it  would  be 
well  for  clerks,  and  other  officers  having  pro- 
bate Jurisdiction,  to  read  and  observe  the 
language  of  this  great  and  wise  Judge.  To 
permit  the  wife  to  be  bound  by  a  contract  to 
release  her  dower  when  she,  in  the  presence 
of  the  plaintiff's  agent,  the  witness  to  the  deed, 
and  the  officer  taking  the  probate  coupled  her 
statement  that  she  signed  the  paper  freely, 
etc.,  with  the  declaration  that,  when  she  did 
so,  she  thought  it  was  a  contract  for  the  sale 
of  the  timber,  it  seems  to  us  would  be  trifiing 
with  the  statutory  protection  thrown  around 
her  by  the  Legislature.  There  is  no  substan- 
tial difference  in  the  testimony*  Plaintiff's 
witness  Harper  and  the  Justice  corroborate 
Mrs.  Leonard.  There  is,  as  we  have  said,  no 
fraud  charged  or  proven  on  the  part  of  any 
one.  She  simply  did  not  execute  the  contract 
as  the  law  requires.  If  notice  to  the  plaintiff 
of  what  occurred  was  necessary,  it  Is  shown 
by  the  evidence  that  Gapt  Alston,  the  agent 
of  plaintiff,  was  present,  heard,  and  saw  what 
occurred,  in  fact,  took  part  in  the  conversa- 
tion. The  case  does  not  come  within  the  lan- 
guage or  the  spirit  of  section  956  of  the  Re- 
visal of  1905.  While  it  may  be  that  the  of- 
ficer taking  an  acknowledgment  of  a  married 
woman  is  not  required  to  understand  and  ex- 
plain to  her  all  of  the  provisions  of  the  deed, 
if,  before  he  has  completed  the  examination 
and  affixed  his  certificate,  he  has  good  reason 
to  think  that  she  does  not  fully  understand 
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its  contents  and  its  legal  effect  upon  her 
rights,  comm<Hi  prudence  and  fairness  to  her 
suggests.  If  they  do  not  demand,  that  he  with- 
hold his  certificate.  In  McCaskill  ▼.  McKin- 
non,  121  N.  G.  214,  28  S.  B.  343,  the  judge  in- 
structed the  Jury  that  it  was  the  duty  of  the 
officer,  taking  the  examination,  to  explain  the 
deed  to  her,  etc  This  instruction  was  ap> 
proved  by  this  court  It  must  be  conceded 
that  language  is  found  in  the  opinion  in  Bene- 
dict y.  Jones,  129  N.  G.  470,  40  S.  E.  221,  dif- 
ficult to  reconcile  with  what  is  said  in  Mo 
Gaskill  y.  McKlnnon,  supra.  In  Benedict  y. 
Jones,  the  wife  simply  said  that  she  signed  it 
freely,  etc.,  but  "she  did  not  know  what  the 
paper  was." 

Without  calling  into  question  the  correct- 
ness of  the  decision  in  that  case,  I  think  the 
language  of  the  wife  here  was  much  more 
positive  and  free  from  ambiguity.  While  it 
Is  true  that  the  exact  language  of  the  stat- 
ute may  not  be  required,  it  is  equally  true 
that,  if,  notwithstanding  the  formal  use  of 
its  exact  language,  it  is  apparent  to  the  of- 
ficer taking  the  examination  that  the  mind 
of  the  wife  does  not  assent  to  the  act,  or 
that  she  does  not  understand  it,  he  should 
not  ''stick  in  the  bark"  by  contenting  himself 
with  formal  answers  to  questions,  but  look 
to  the  substance  of  the  Judicial  procedure  in 
which  he  is  engaged,  and  refuse  to  proceed 
until  satisfied  that  the  feme  covert  under- 
stands what  she  is  doing.  The  verdict  was 
in  accordance  with  the  evidence.  Gounsel 
for  defendant  earnestly  insists  that,  if  the 
admitted  facts  were  insufficient  to  sustain 
the  plea  of  non  est  factum,  they  disclose  a 
case  in  which  the  court  will  refuse  specific 
performance,  and  leave  the  plaintifr  to  work 
out  its  remedy  by  an  action  for  damages. 
There  is  much  force  in  the  position,  and, 
in  view  of  the  fact  that  the  plaintiff  is  not 
out  of  pocket  any  money,  nor  has  otherwise 
changed  its  position  by  reason  of  the  con- 
duct of  the  feme  defendant  and  the  contract 
was  unilateral,  plaintiff  assuming  no  liability 
whatever,  I  should  hesitate  to  decree  specific 
performance  compelling  the  wife  to  release 
her  inchoate  dower.  While  much  lias  been 
said  by  writers  on  equity  Jurisprudence  and 
by  chancellors  regarding  the  rules  by  which 
courts  are  governed  in  decreeing  specific  per- 
formance, I  have  not  found  any  statement 
of  the  doctrine  more  satisfactory  than  that 
in  Leigh  v.  Grump,  36  N.  G.  299.  "Even 
though  the  contract  of  which  specific  per- 
formance is  sought  be  valid  at  law,  and 
if  it  had  been  executed  by  the  parties,  could 
not  be  set  aside  because  of  any  vice  in  its 
nature,  yet  if  its  strict  performance  be,  un- 
der the  circumstances,  harsh  and  inequitable, 
a  court  of  equity  will  not  decree  such  per- 
formance, but  leave  the  party  claiming  it  to 
his  legal  remedy."  Pendleton  v.  Dalton,  92 
N.  C.  185.  The  contract  should  be  fair. 
Just,  certain,  and  understood  by  and  between 
the  parties.  Tillery  v.  Land,  138  N.  a  546, 
48  S.  E.  824. 


WALKE2R,  J.  (dissenting).  I  fully  concur 
in  all  that  Mr.  Justice  GONNOR  has  said  in 
his  opinion;  but  I  have  something  else  to 
say. 

Whether  the  requirement  of  the  statute 
that  there  should  be  privy  examination  be 
wise  or  expedient  is  not  a  question  with 
which  this  court  has  anything  to  do.  We  do 
not  belong  to  the  legislative  department  of 
the  government,  and  have  no  right  to  change 
the  statute.  We  must  construe  the  law  as 
we  find  it.  This  is  a  government  of  the  peo- 
ple, and  not  of  any  class  or  particular  sect 
It  has  been  wisely  provided  that  there  should 
be  three  divisions  of  governm^it— one  to 
make  the  law,  another  to  expound,  and  still 
another  to  execute  it  The  people  have  the 
right  through  their  chosen  representatives  to 
say  what  the  law  shall  be,  and  this  court  has 
no  right  or  power  to  say  otherwise.  When 
we  attempt  to  do  so,  we  trench  on  the  pre- 
rogative of  the  legislative  department  The 
sooner  we  clearly  understand  the  relation  be- 
tween the  different  co-ordinate  departments 
of  our  state  government,  the  more  surely  will 
we  confine  ourselves  within  the  defined  lim- 
its of  our  Jurisdiction  as  prescribed  to  us 
by  the  people  under  their  Gonstitution.  I 
am  not,  of  course,  opposed  to  any  such 
change  of  the  married  woman's  law  as  the 
Legislature  may  think  will  accord  more 
nearly  with  what  we  may  suppose  to  be  the 
enlightened  spirit  of  the  age.  I  believe  that 
honorable  body  has  proceeded  so  far  cau- 
tiously, and  that  it  has  had  due  regard  to 
the  delicate  relation  always  subsisting  be- 
tween husband  and  wife,  not  wishing  to 
compel  by  legislation  any  course  of  action 
which  may  imperil  the  unity  and  harmony, 
and  the  happiness  of  the  home,  for  "sure- 
ly in  the  homes  of  the -people  lodge  at  last 
the  strength  and  responsibility  of  this  gov- 
ernment the  hope  and  the  promise  of  this 
republic." 

I  must  respectfully  protest  against  the  sug- 
gestion that  the  law  so  classified  married 
women,  in  respect  to  their  right  of  contract- 
ing, as  to  place  them  in  the  same  category 
with  idiots,  lunatics,  persons  non  compos 
mentis,  and  convicts,  for  the  purpose  of  de- 
grading them  in  the  estimation  of  society, 
as  I  well  know  that  there  was  no  such  in- 
tention. It  must  occur  to  any  one,  who  will 
consider  and  apply,  candidly  and  frankly, 
the  reason  of  the  law,  by  which  married 
women  are  required  to  be  privily  examined, 
that  such  was  not  the  purpose.  It  is  not  be- 
cause they  are  insane,  idiotic,  or  non  com- 
pos, nor  even  because  they  may  be  incap- 
able of  Judiciously  managing  their  own  aif- 
fairs,  that  the  law  was  enacted.  It  is  per- 
fectly apparent  that  such  is  not  the  reason 
which  actuated  the  Legislature.  It  is  sim- 
ply because  of  the  delicate  and  confidential 
relation  subsisting  between  husband  and 
wife,  and  the  fact  that  even  a  woman,  with 
perhaps  more  sense  and  wisdom  than  her 
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husband  has,  and  this  Is  not  Infrequently  the 
case,  will  sometimes  yield  to  his  wishes,  or 
to  his  undue  persuasion  or  Influence,  to  pre- 
vent family  Jars  or  friction,  and  preserve 
peace  In  the  household.  It  is  the  highest 
tribute  the  law  could  pay  to  woman  that 
it  recognizes  her  refined  sense  of  propriety, 
her  unselfish  desire  to  do  whatever  may 
promote  conjugal  felicity,  and  her  delicate 
sensibility  in  such  cases.  It  Is  Just  for  this 
reason  that  It  provides  against  the  abuse  of 
those  excellent  virtues  by  a  thriftless  or 
perhaps  brutal  husband.  And,  again;  It  Is 
to  protect  the  weak  and  confiding  wife,  how- 
ever sound  of  mind  she  may  be,  against  the 
machinations  of  a  designing  and  mercenary 
husband.  It  was  never  the  purpose  of  the 
law  to  rank  her.  In  the  scale  of  Intelligence 
or  morality,  with  weaklings  or  convicts.  I 
believe  that  many  a  good  woman,  endowed 
with  mental  faculties  and  capacity,  at  least 
eqda4  to  those  of  her  husband,  has  been  sav- 
ed by  this  beneflclent  and  wholesome  law 
from  destitution  and  poverty.  If  we  regard 
privy  examination  as  an  idle  ceremony,  to 
be  performed  by  the  Judicial  oflacer  In  a 
merely  perfunctory  manner,  and  without  due 
regard  to  the  real  protection  of  the  married 
woman — a  mere  form  and  not  a  serious  pro- 
cedure as  It  Is  and  was  designed  to  be — It 
will  be  of  little  or  no  avail.  But  we  must 
assume  that  officers  will  discharge  tlielr  duty 
In  the  same  spirit  which  actuated  the  Legis- 
lature In  Imposing  it  upon  them,  and  In  an 
efiSclent  and  not  merely  a  formal  way.  The 
law.  If  I  may  be  permitted  to  say  so,  Is  a 
wise  and  salutary  one,  when  properly  en- 
forced, and,  since  the  enactment  of  the  re- 
cent statute  mentioned  In  the  opinion  of  Jus- 
tice COfNNOR,  the  rights  of  Innocent  purchas- 
ers are  sufficiently  safeguarded. 


(146  N.  C.  S88) 

TAYLOR  V.  SECURITY  LIFE  ft  ANNUITY 
CO. 

(Supreme  Court  of  North  Carolina.    Nov.  6, 
1907.) 

1.  EviDENC»— Opinions— Statement  of  Fact. 

Testimony  of  witnesses,  based  on  personal 
knowledge  and  observation,  that  deceased  at  and 
prior  to  the  time  of  his  application  for  insurance 
was  not  intemperate  in  the  use  of  alcoholic 
liquor,  is  not  objectionable  as  an  opinion,  but  is 
a  statement  as  to  a  fact  based  on  knowledge. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  20,  Evidence,  |S  2149-2151.] 

2.  Trial— NuMBEB  of  Witnesses. 

Defendant,  in  an  action  for  life  insurance, 
involving  the  issue  whether  at  and  prior  to  the 
issuance  of  the  policy  insured  was  temperate  in 
the  use  of  alcoholic  liquor,  may  not  complain 
that  a  large  number  of  witnesses,  many  of  them 
of  great  weight  in  the  community,  were  permit- 
ted to  testify  for  plaintiff. 

[EJd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  SS  133.  134.] 

3.  Same— Necessitt  of  Instructions— Posi- 
tive AND  Negative  Testimony. 

There  being  no  substantial  contradictory 
statement  as  to  the  matter  of  drinking  by  in- 
sured prior  to  his  application  for  Insurance,  but 


the  real  question  being  whether,  conceding  this, 
he  was  then  intemperate,  the  testimony  of  wit-, 
ness,  based  on  knowledge  and  observation  as  to 
whether  he  was  temperate,  does  not  call  for  an 
Instruction  on  the  weight  to  be  given  positive 
and  negative  testimony. 

Appeal  from  Superior  Court,  Granville 
County;  Justice,  Judge. 

Action  by  Addle  D.  Taylor  against  the  Se- 
curity Life  &  Annuity  Company.  Judgment 
for  plaintiff.     Defendant  appeals.    Affirmed. 

This  Is  an  action  for  the  recovery  of  the 
amount  of  a  policy  of  Insurance  on  the  life 
of  Frank  L.  Taylor  Issued  by  defendant  com- 
pany payable  to  plaintiff.  Defendant  admit- 
ted that  the  policy  Issued,  that  plaintiff  was 
the  beneficiary  named  therein,  the  death  of 
Insured,  the  Insurable  Interest  of  plaintiff  in 
his  life,  and  that  proof  of  death  had  been 
duly  filed.  It  alleged,  by  way  of  defense,  that 
the  Insured  had  made  false  answers  In  his 
application  to  the  following  questions:  "(14) 
Have  you  ever  been  Intemperate  In  the  use 
of  malt  or  spirituous  liquors?  No.  If  so, 
when  and  how  often?  Never.  (16)  Do  yon 
use  malt  or  spirituous  liquors  now?  No.  If 
so,  definitely,  how  much  and  how  often?  X. 
(16)  Do  you  now,  or  have  you  ever,  used  hab- 
itually opium,  chloral,  cocaine,  or  any  other 
drug?     No." 

The  following  Issues  were  submitted  to  the 
Jury:  "(1)  Did  the  Insured,  Frank  L.  Taylor, 
represent  in  the  contract  of  Insurance  sued 
on  that  he  had  never  been  Intemperate  In  the 
use  of  malt  or  spirituous  liquors?  Ans.  Yes. 
(2)  If  so,  was  such  representation  false?  An& 
No.  (3)  If  so,  was  such  representation  ma- 
terial? Ans.  Yes.  (4)  What  sum.  If  any,  is 
the  plaintiff  ^titled  to  recover  of  the  de- 
fendant? Ans.  $5,056.12,  with  interest  there- 
on from  October  15,  1906." 

Plaintiff  consented  that  the  Jury  should 
answer  the  first  and  third  Issues  In  the  af- 
firmative. Defendant  took  the  burden  of 
establishing  the  second  Issue,  and  introduced 
the  evidence  of  persons  who  were  acquainted 
with  Insured  for  several  years  prior  to  the 
date  of  the  application — ^knew  his  habits,  etc. 
They  testified  In  regard  to  his  habit  in  the 
use  of  spirituous  liquor,  based  upon  their  own 
knowledge.  Several  of  defendant's  witnesses 
were  asked  by  plaintiff,  on  cross-examination: 
"How  frequently  did  you  see  Frank  Taylor 
while  he  lived  In  Wilson?  *Ans.  Practically 
every  day.  Q.  From  your  knowledge  of  him 
and  your  observation  of  him  from  day  to  day, 
would  you  say  that  he  was  a  man  of  in- 
temperate habits  in  the  use  of  alcoholic  liq- 
uors? (Defendant  objected  and  excited 
to  admission  of  question.)  Ans.  No.  (De- 
fendant excepted.)"  It  was  In  evidence  that 
insured  lived  In  Wilson  from  1901  to  1904. 
Plaintiff  introduced  a  number  of  witnesses, 
among  them  Col.  W.  H.  Osborne,  who  testi- 
fied that  he  lived  In  Greensboro,  and  had 
lived  there  since  1892;  that  he  was  born  and 
reared  In  Oxford;  that  he  knew  the  Insured 
in  Greensboro,  when,  in  1904,  he  clerked  in 
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the  drug  store  of  J.  D.  Helms;  that  insured 
lived  in  Greensboro  several  months;  and  that 
witness  saw  him  nearly  every  day.  Witness 
was  asked  by  plalntifTs  counsel:  "If  from 
his  knowledge  of  insured  and  his  observation 
of  him  and  his  habits  he  knew  whether  in- 
sured was  temperate  or  intemperate  in  the 
use  of  malt  or  spirituous  liquors?"  Witness 
answered  that  he  thought  he  did,  and  that  the 
insured  was  temperate.  On  cross-examina- 
tion, witness  testified  that  at  the  time  re- 
ferred to  he  was  mayor  of  Greensboro;  that 
he  was  at  Helms'  drug  store  very  often  at 
night,  but  rarely,  if  ever,  late  at  night;  that 
he  made  the  drug  store  his  headquarters; 
and  that  insured  was  on  duty  when  he  was 
there.  J.  D.  Helms  testified  that  he  lived 
in  Greensboro,  conducted  a  drug  store  there; 
that  insured  was  prescription  clerk  in  his 
store  from  June  20  to  October  20,  1904,  and 
that  he  (witness)  had  personal  supervision 
of  his  store.  Witness  was  asked  by  plain- 
tiff's counsel:  "From  your  knowledge  of  in- 
sured and  your  observation  of  him  and  his 
habits,  would  you  say  that  he  was  intem- 
perate in  the  use  of  spirituous  or  malt  liq- 
uors?" Witness  replied:  **The  insured  was 
temperate."  On  cross-examination,  witness 
said  that  If  Insured  ever  drank  he  had  not 
heard  of  it.  T.  M,  Washington  testified: 
That  he  left  Granville  county  in  the  year 
1891.  and  went  to  Wilson  county,  where  he 
had  lived  ever  since;  that  he  knew  the  in- 
sured intimately  while  he  lived  in  Wilson; 
that  witness  saw  insured  every  day,  and 
sometimes  several  times  a  day  when  witness 
was  in  town.  Witness  was  then  asked  by 
plaintifiF's  counsel:  "From  your  intimate  ac- 
quaintance with  insured,  your  opportunities 
for  observing  him  and  his  habits,  was  he 
temperate  or  intemperate  in  the  use  of  malt 
or  spirituous  liquors?"  Answer:  "I  consid- 
er him  temperate.    I  think  I  know." 

To  each  and  every  one  of  the  questions  and 
answers  defendant  duly  excepted.  Defend- 
ant's testimony  tended  to  show  that  insured 
was  under  the  infiuence  of  liquor  several 
times  in  Wilson,  Oxford,  Morehead  City, 
Greensboro,  and  once  in  Richmond.  De- 
fendant In  apt  time  requested  his  honor  to 
instruct  the  Jury  as  set  out  in  the  opinion, 
and  to  his  refusal  duly  excepted.  His  honor, 
in  response  to  defendant's  prayer,  among 
other  things,  Instructed  the  Jury  as  follows: 
**The  court  charges  the  Jury  that  the  word 
'intemperate'  as  used  In  this  application  is 
defined  by  the  law  to  mean  as  follows:  'In- 
temperance is  the  use  of  anything  beyond 
moderation,  and  it  does  not  necessarily  imply 
drunkenness.  An  occasional  use  of  alco- 
holic liquors  is  not  to  be  deemed  intemper- 
ance, but  there  must  be  indulgence  to  such 
an  extent  as  would  be  considered  an  excess.' 
The  court  charges  you  that  an  insurance 
company  to  North  Carolina  has  a  right  to 
prescribe  as  a  condition  precedent  to  the 
issuing  of  a  life  policy  that  the  applicant 
shall  state  in  writing  whether  or  not  he  has 


ever  been  intemperate  in  the  use  of  spirit- 
uous or  malt  liquor,  and  that  the  answer  to 
same  is  a  material  fact  in  said  application. 
Intemperance  does  not  necessarily  mean  ha- 
bitual drunkenness.  Habitual  drunkenness  is, 
of  course,  intemperance,  but  there  may  be  in- 
temperance in  the  absence  of  habitual  drunk- 
enness. Therefore,  if  the  Jury  should  find 
from  the  evidence  that  during  the  several 
years  preceding  the  time  when  the  insur- 
ed Frank  L.  Taylor  signed  the  application 
for  the  policy  sued  on  in  this  case,  he  was 
often  under  the  Infiuence  of  some  intoxicat- 
ing liquor,  and  was  from  time  to  time  what 
is  commonly  called  drunk,  and  you  should 
further  find  that  he  represented,  when  apply- 
ing for  said  policy,  that  he  had  never  been 
Intemperate  in  the  use  of  malt  or  spirituous 
liquors,  then,  and  in  that  event,  the  court 
charges  you,  gentlemen,  that  his  answer  to 
the  question,  'Have  you  ever  been  intemperate 
in  the  use  of  malt  or  spirituous  liquors?'  was 
false,  and  you  should  answer  the  secoiid  Is- 
sue, 'Yes.'  If  the  Jury  should  find  from  the 
evidence  that  the  Insured's  representation 
that  he  had  never  been  intemperate  in  the 
use  of  malt  or  spirituous  liquors  was  false^ 
and  that  said  representation  was  matarial. 
you  would  then  have  a  plain  duty  to  perform; 
and  the  court  charges  you  that  this  duty 
ought  not  to  be  infiuenced  and  cannot  be 
changed,  by  any  consideration  of  the  manner 
in  which  the  interests  of  the  parties  to  this 
cause  may  be  affected.  While  the  policy  in 
question,  under  all  the  circumstances  of 
this  case,  might  not  be  avoided  by  proof  of 
an  occasional  use  of  malt  or  spirituous  liq- 
uors, yet  such  occasional  use  does  not  mean 
occasional  sprees  of  drunkenness;  and  If 
the  Jury  should  find  from  the  evidence  that, 
prior  to  the  date  of  the  application  in  ques- 
tion, the  insured  occasionally  and  from  time 
to  time,  with  intervals  of  perfect  sobriety  of 
greater  or  less  duration  between,  got  on  what 
are  called  sprees,  and  became  intoxicated,  the 
court  charges  you  that  such  sprees,  although 
occasional,  and  although  occurring  with  vary- 
ing intervals  of  sobriety*  would  constitute 
an  intemperate  use  of  malt  or  spirituous  liq- 
uors, and,  if  you  should  so  find,  it  would  be 
your  duty  to  answer  the  second  issue,  "Yes,' 
and  the  court  further  charges  you,  if  you 
so  find,  to  answer  the  second  issue,  'Yes.'" 
In  addition  to  the  special  prayers  given 
by  request  of  defendant  his  honor  charged 
the  Jury  as  follows  upon  the  third  issue: 
"On  the  second  issue,  the  question  for  you 
to  ascertain  is  whether  the  insured,  Frank 
L.  Taylor,  was  ever  intemperate  in  the  use  of 
malt  or  spirituous  liquors.  Although  you 
should  find  that  the  Insured  used  malt  or 
spirituous  liquors  in  moderation,  or  that  he 
even  occasionally  felt  their  effects,  not  to 
Intoxication  or  immoderation,  this  would  not 
be  sufiScient  to  enable  you  to  answer  the  third 
issue,  'Yes.'  In  order  to  enable  you  to  an- 
swer this  third  issue,  'Yes,'  it  is  necessary 
for   the   defendant   to   satisfy  you   by    t&e 
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greater  weight  of  the  eyidence  that  the  in- 
sured, Frank  L.  Taylor,  had  prior  to  the  ap- 
plication been  intemperate  In  the  nse  of  malt 
or  spiritaons  liquors.  Intemperate  means 
excessive,  Immoderate.  So  the  question  in 
another  form  is  this:  'Had  the  Insured  ever 
used  malt  or  spirituous  liquors  intemper- 
ately,  excessively,  inmdoderately?'  If  you 
find  ftom  the  testimony,  by  the  greater  weight 
of  the  evidence,  that  he  had  so  used  it  prior 
to  the  date  of  his  application,  you  will  an- 
swer the  second  issue,  'Yes/  If  the  defend- 
ant has  failed  to  so  satisfjr  you,  you  will  an- 
swer the  second  issue,  "No.'  You  will  consid- 
er all  the  testimony  offered  by  the  defendant 
and  by  the  plaintlfiT  bearing  on  the  question 
as  to  whether  the  insured  has  been  intemper- 
ate in  the  use  of  malt  or  spirituous  liquors.'* 

The  exceptions  to  his  honor's  refusal  to 
give  special  instructions  are  noted  in  the 
opinion.  There  was  Judgment  upon  the  ver- 
dict   Defendant  excepted  and  appealed. 

Brooks  &  Thomson,  F.  P.  Hobgood,  Jr., 
and  A.  A.  Hick8»  for  appellant  Graham  i 
Devin  and  B.  S.  Royster,  for  appellee. 

CONNOR,  J.  (after  stating  the  facts  as 
above).  The  learned  counsel  for  defendant 
pressed  the  exceptions  to  the  admission  of 
the  statement  of  witnesses,  based  upon  per* 
sonal  knowledge  and  observation,  that  insur- 
ed, at  the  time  of  his  application,  was  not  in- 
temperate in  the  use  of  spirituous  liquors. 
The  argument  assumes  that  the  testimony 
comes  within  the  definition  of  '^opinion  evi- 
dence." Plaintiff  insists  that,  properly  inter- 
preted. It  is  the  statement  by  the  witness  of  a 
fact,  and  not  the  expression  of  an  opinion.  It 
has  been  said  that  "If  the  witness  had  op> 
portunity  to  know  relevant  facts  himself,  and 
did  observe  and  note  them,"  his  evidence,  al- 
though expressed  in  the  form  of  an  opinion, 
is  really  the  statement  of  a  fact  Gilliland 
V.  Board  of  Education,  141  N.  C.  482,  54  &  B. 
413,  citing  Greenleaf,  Bv.  (16th  Bd.)  441.  It 
is  very  diflicult  to  draw  the  line  between  tes- 
timony In  which  the  witness  states  a  fact- 
ascertained  from  observation,  sensation,  or 
other  media— and  In  which  he  gives  expression 
to  an  opinion  by  observing  a  number  of  facts 
from  which,  by  a  mental  operation,  he  comes 
to  a  conclusion.  Judges  have  felt  themselves 
embarrassed  by  the  general  rule  that,  except 
within  certain  limitations,  only  facts,  as  dis- 
tinguished from  conclusions  or  opinions^  were 
competent  to  be  given  in  evidence.  It  is  not 
improbable  that  too  much  refinement  has 
found  its  way  into  Judicial  opinions,  and  that 
the  practical  side  of  the  subject  has  suffered 
at  the  expense  of  substantial  truth  and  Jus- 
tice. The  effort  to  relieve  the  law  from  what 
has  been  termed  "pedantry,"  and  placing  it 
upon  a  basis  suited  to  the  practical  affairs  of 
life,  in  this  respect,  is  both  interesting  and  in- 
structive. Probably,  in  our  Jurisprudence, 
the  most  successful  and  well-sustained  effort 
in  this  respect  is  found  in  the  opinion  of 
Gaston,  J.,  in  Clary's  Adm'rs  v.  Clary,  24  N. 


C.  78,  referred  to  by  Judge  Redfield  as  being 
done  "with  great  ability  and  abundant  suc- 
cess." Redfield  on  Wills,  143,  note  16.  Pro- 
fessor Wigmore  thus  refers  to  this  ophiion, 
and  that  of  Justice  Doe  of  New  Hampshire. 
After  referring  to  the  controversy  regarding 
the  admissibility  of  the  class  of  testimony 
presented  in  this  appeal,  he  says:  "Generally, 
the  view  favoring  admission  prevailed;  the 
great  law-making  and  argument-furnishing 
precedent  for  the  earlier  rulings  t>eing  the 
opinion  of  Mr.  Justice  Gaston  in  Clary's 
Adm*rs  v.  Clary,  in  North  Carolina  in  1841, 
and  for  the  more  recent  rulings  being  the 
opinions  of  Mr.  Justice  Doe,  dissenting,  in 
Boardman  v.  Woodman,  47  N.  H.  144,  and 
Mr.  Justice  Foster  in  Hardy  v.  Merrill,  56  N. 
H.  250,  22  Am.  Rep.  441.  In  the  same  court 
in  1875  the  opinion  of  Mr.  Justice  Doe  suc- 
ceeded in  bringing  about  a  change  of  heart 
in  his  own  court  and  in  the  arsenal  of  argu- 
ments to  whose  supplies  it  Ib  chiefly  due  that 
the  courts  of  the  country  are  to-day  so  unani- 
mous in  accepting  the  common-sense  view  of 
the  subject"  After  defining  the  "opinion 
rule^'  as  applied  to  cases  in  which  "expert 
evidence"  was  admissible.  Judge  Gaston  says: 
"But  Judgment  founded  on  actual  observation 
of  the  capacity,  disposition,  temper,  charac- 
ter, peculiarities  of  habit,  form,  features,  or 
handwriting  of  others,  is  more  than  mere 
opinion.  It  approaches  to  knowledge,  and  is 
knowledge,  so  far  as  the  imperfection  of 
human  nature  wiV  permit  knowledge  ot  these 
things  to  be  acquired,  and  the  result  thus  ac- 
quired should  be  communicated  to  the  Jury, 
because  they  have  not  had  the  opportunities 
of  personal  observation,  and  because  in  no 
other  way  can  they  effectually  have  the  bene- 
fit of  the  knowledge  gained  by  the  observation 
of  others." 

The  record  in  this  case  illustrates  the  truth 
of  the  observation  of  the  learned  Judge. .  The 
question  asked  the  insured  is  whether  he  has 
ever  been  intemperate  in  the  use  of  liquors. 
This  question  is  addressed,  not  to  the  opinion 
of  the  applicant,  but  to  the  fact,  based  upon 
the  assumption  that  he  has  knowledge  of  the 
fact  in  regard  to  which  he  is  aSked.  For  the 
purpose  of  showing  that  the  answer  is  not 
true,  defendant  introduces  several  witnesses, 
and  asks  them  whether  they  have  seen  him 
"under  the  influence  of  alcoholic  stimulants." 
They  are  not  confined  to  the  inquiry  whether 
they  have  seen  him  drink  liquor — if  so,  how 
much,  and  at  what  intervals  of  time,  and 
then  asked  what  he  said,  did,  etc.,  so  that 
the  Jury  could  draw  their  conclusions.  The 
course  of  examination  pursued  was  clearly 
admissible,  because  It  Is  uniformly  held 
competent  to  ask  a  witness  whether  a  per- 
son was  intoxicated  (under  the  influence  of 
liquor) ;  that  being  a  fact  known  to  the  wit- 
ness from  observation  of  conduct,  other  facts, 
etc  Why  may  not  the  witness,  after  stating 
the  basis  of  his  knowledge,  be  asked,  with 
equal  reason,  whether  the  applicant  was  in- 
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temperate?  It  is  not  easy  to  see  why  one 
class  of  testimony  is  to  be  regarded  as  fact, 
while  the  other  is  opinion.  If  the  question 
aslced  the  insured  had  been,  "Have  you  been 
under  the  influence  of  liquor  within  one 
year?"  it  would  have  been  competent  to 
ask  a  witness  the  direct  question,  "Have  you 
seen  the  insured  under  the  influence  of  liq- 
uor within  one  year?"  Wherein  is  the  dis- 
tinction in  principle  between  the  two  ques- 
tions? To  answer  the  flrst,  requires  large 
data,  knowledge,  or  observation  extending 
over  a  longer  period,  but  is  none  the  less 
a  conclusion  of  fact  drawn  from  personal 
knowledge  and  observation.  That  a  witness 
may,  having  flrst  stated  knowledge  of  the 
essential  facts,  be  asked  whether  a  person 
was  well  or  sick,  angry  or  otherwise,  and  a 
multitude  of  other  questions  of  like  character, 
is  settled  beyond  controversy. 

For  a  collection  of  the  cases  illustrating  the 
extent  to  which  the  courts  of  this  country 
have  gone  in  extending  the  principle  upon 
which  this  class  of  testimony  is  admitted,  see 
Greenleaf,  Evidence  (16th  Ed.)  441;  3  Wig- 
more,  Ev.  §  1938,  note  2.  Greenleaf  says: 
"There  Is,  therefore,  no  rule  admitting  opin- 
ions or  inferences  when  made  by  one  class  of 
persons  (experts)  and  excluding  them  when 
made  by  another  class  (laymen) ;  but  there 
is  a  rule  excluding  them  whenever  they  are 
superfluous,  and  admitting  them  whenever 
they  are  not."  After  stating  the  rule,  as  ap- 
plied to  persons  having  special  skill  or  knowl- 
edge, he  says :  "Secondly.  From  persons  who 
have  no  special  skill,  but  have  personally  ob- 
served the  matter  in  issue,  and  cannot  ade- 
quately state  or  recite  the  data  so  fully  and 
accurately  as  to  put  the  Jury  completely  in 
the  witness'  place  and  enable  them  equally 
well  to  draw  the  inference.  The  absurdities 
which  disfigure  the  application  of  the  rule 
come  chiefly  from  a  too  illiberal  interpreta- 
tion of  the  latter  notion — that  is,  it  is  fre- 
quently ruled  that  a  personal  observance  can 
sufficiently  state  the  observed  data  without 
adding  his  inference — although  a  Just  view  of 
the  situation  would  recognize  that  too  much 
credit  has  been  given  to  the  witness'  power 
of  narration,  and  that,  in  truth,  it  is  im- 
possible for  the  data  to  be  stated."  The  rule, 
with  its  limitations,  underwent  a  most  able 
and  exhaustive  discussion  in  the  Supreme 
Court  of  New  Hampshire  beginning  with  the 
dissenting  opinion  of  Mr.  Justice  Doe  In 
Boardman  v.  Woodman  and  State  v.  Pike,  49 
N.  H.  399,  6  Am.  Rep.  533,  and  the  adoption 
of  his  opinion  by  Foster,  C.  J.,  in  Hardy  v. 
Merrill,  as  stated  by  Professor  Wigmore.  It 
is  interesting  to  note,  as  said  by  Greenleaf 
(441),  that  "a  more  liberal  tendency,  in  this 
respect,  seems  to  be  making  its  way  In  recent 
times."  All  of  the  writers  on  the  law  of  evi- 
dence agree  "that  the  reports  are  overloaded 
with  decisions  of  the  sort  that  ought  never  to 
have  been  called  for."  While  it  may  be  diffi- 
cult to  reconcile  all  of  the  cases  in  our  re- 


ports, we  think  that,  upon  a  careful  examina- 
tion of  the  peculiar  facts  in  each  case,  there 
will  be  found  a  recognition  of  the  principle 
announced  In  Clary's  Adm'rs  v.  Clary,  supra. 
In  McRae  v.  Malloy,  93  N.  C,  at  page  166, 
Smith,  C.  J.,  says  of  this  class  of  testimony : 
"The  opinion  is  but  a  condensed  and  sum- 
mary method  of  stating  the  result  of  personal 
observation  and  communications  with  the  par- 
ty." In  Insurance  Co.  v.  Foley,  105  U.  S. 
350,  26  L.  Ed.  1055,  the  question  and  answer 
appear  ta  have  been  admitted  without  objec- 
tion. Field,  J.,  in  the  opinion,  says  of  the 
witnesses :  "All  of  them  testified  from  their 
observation  of  the  conduct  of  the  deceased, 
and  the  Jury  would  properly  give  weight  to 
the  testimony,  not  according  to  the  positive- 
ness  of  the  averments  of  the  witnesses  as 
to  their  knowledge,  but,  other  considerations 
being  equal,  according  to  their  opportunities 
of  observation  of  the  deceased's  conduct,  and 
the  manner  in  which  those  opportunities  had 
been  improved."  He  further  says :  "The  ques- 
tion was  as  to  the  habits  of  the  insured.  His 
occasional  use  of  intoxicating  liquor  did  not 
render  him  a  man  of  intemperate  habits,  nor 
would  one  exceptional  case  of  excess  Justify 
the  application  of  this  character  to  him" — 
concluding :  "And  the  testimony  of  witnesses, 
who  had  been  intknate  with  him  for  years, 
and  knew  his  genera]  habits,  may  well  have 
satisfied  the  Jury  that,  whatever  excesses  he 
may  at  times  have  committed,  he  was  not 
habitually  Intemperate."  Mr.  McKelvey  aft- 
er stating  the  general  rule  excluding  opin- 
ion evidence,  notes  the  exceptions  to  the  rule, 
or,  speaking  more  accurately,  testimony 
which  is  sometimes  erroneously  supposed  to 
come  within  it:  "The  matters  referred  to  are 
those  of  which  the  mind  acquires  knowledge 
by  the  simultaneous  action  of  several  of  the 
senses,  so  that  an  impression  is  produced  on 
the  mind  which  cannot  be  traced  to  any  one 
fact  produced  by  a  single  sense,  but  a  state- 
ment of  which  is,  nevertheless,  a  fact  A  wit- 
ness may  say  that  a  man  appeared  intoxicat- 
ed, or  angry,  or  pleased.  In  one  sense  the 
statement  is  a  conclusion  or  opinion  of  the 
witness,  but  in  a  legal  sense,  and  within  the 
meaning  of  the  phrase,  'matter  of  fact,'  as 
used  in  the  law  of  evidence,  it  is  not  an 
opinion,  but  is  one  of  the  class  of  things  above 
mentioned,  which  are  better  regarded  as  mat- 
ters of  fact  The  appearance  of  a  man,  his 
actions,  his  expression,  his  conversation — a 
series  of  things — ^go  to  make  up  the  mental 
picture  In  the  mind  of  the  witness  which 
leads  to  a  knowledge  which  is  as  certain,  an^ 
as  much  a  matter  of  fact,  as  If  he  testified 
from  evidence  presented  to  his  eyes,  to  the 
color  of  a  person's  hair,  or  any  other  physical 
fact  of  like  nature."  Evidence,  174 ;  Mutual 
Life  Ins.  Co.  v.  Lathrop,  111  U.  S.  612,  4  Sup. 
Ct  533,  28  L.  Ed.  536.  It  would  serve  no 
good  purpose  to  review  the  decisions  made  by 
this  court  in  the  cases  cited  in  defendant's 
brief.     We  have  examined  them.     Several 
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may  be  distinguished,  while  it  may  be  that» 
in  some,  the  court  has  fallen  into  the  error 
of  overmuch  nicety  of  refinement  As  said 
by. Prof.  Thayer  in  his  admirable  Treatise: 
•The  law  of  evidence  is  the  creature  of  ex- 
perience, rather  than  logic."  See,  also, 
Holmes,  Com.  Law,  1S6. 

It  may  be  well  to  keep  in  view  that  this 
class  of  testimony  is  not  to  be  confused  with 
"expert  evidence."  There,  the  opinion  of  the 
witness  is  admitted,  not  because  he  has 
knowledge  of  the  matter  or  conditions  in  re- 
gard to  which  he  testifies,  but  upon  an  as- 
sumed state  of  facts,  sustained  by  evidence, 
he,  by  reason  of  his  skill  or  learning,  is 
competent  to  form  opinions.  The  distinction 
is  clearly  stated  in  McKelvey,  Ev.  176  et 
seq.  The  defendant  complains  that  a  large 
number  of  witnesses,  many  of  them  of  great 
weight  in  the  community,  were  permitted  to 
testify.  The  obvious  answer  to  this  ob- 
jection is  that,  if  insured  was  known  to  a 
large  number  of  persons,  his  habits,  conduct, 
demeanor,  eta,  and  they  all  concur  in  the 
conclusion,  formed  from  knowledge,  that  he 
was  temperate,  the  question  is  thereby  re- 
moved from  the  plane  of  conjecture  (opinion) 
and  placed  upon  "hard  fact"  We  are  of  the 
opinion,  both  upon  reason  and  authority,  that 
the  testimony  to  which  exception  was  taken 
was  properly  admitted. 

The  court  could  not  have  directed  the 
jury  to  answer  the  issue  as  a  matter  of  law. 
The  affirmative  was  upon  the  defendant, 
and  certainly  it  could  not  be  said  that  there 
was  not  ample  room  for  more  than  one  con- 
clusion by  fair-minded  men.  In  the  brief,  the 
first  second,  fifth,  and  ninth  assignments  of 
error  are  conceded  to  involve  this  contention. 
The  sixth  and  seventh  assignments  raise 
the  much-discussed  question  regarding  the 
weight  to  be  attached  to  positive  and  nega- 
tive testimony.  We  do  not  think  that  the 
rule,  for  which  defendant  contends,  applies 
in  this  case.  The  question  was  not  whether 
any  witness  had  seen  the  Insured  under  the 
Influence  of  liquor,  but  conceding  that  he  was 
so  seen,  as  testified,  he  was  not  thereby 
shown  to  be  intemperate.  While  this  court 
has  approved  the  instruction  as  given  in  Mur- 
ray's Case,  139  N.  C.  540,  51  S.  B.  775,  and 
we  do  not  question  the  wisdom  of  giving  it 
when  the  testimony  presents  the  contention, 
for  the  purpose  of  aiding  the  jury,  we  should 
hesitate  to  find  reversible  error  in  the  fail- 
ure to  give  it,  when  the  other  instructions, 
as  In  this  case,  point  out  the  manner  In  which 
the  testimony  should  be  considered.  An  ex- 
amination of  the  testimony  fails  to  disclose 
any  substantial  contradictory  statements  by 
the  several  witnesses.  The  real  question  was 
i^hether,  conceding  the  truth  of  defendant's 
testimony,  the  insured  had  ever  been  intem- 
perate in  the  use  of  alcoholic  liquor.  This 
was  fairly  submitted  to  the  jury,  and  they 
found  against  the  contention  of  defendant 

We  find  no  reversible  error. 

The  judgment  must  be  affirmed. 


WALKER,  J.  (concurring).  The  opinion 
of  the  court  of  tlUs  case  does  not  confiict,  as 
I  understand  it,  with  the  rule  of  evidence 
that  a  witness  cannot  give  his  opinion,  in 
answer  to  a  question,  which  involves  a  mat- 
ter of  law  as  one  of  its  ingredients,  as,  for 
example,  whether  a  certain  person  had  or 
had  not  sufficient  mental  capacity  to  execute 
a  deed  or  will  or  to  make  a  contract;  what 
is  mental  capacity,  and  the  standard  by 
which  It  is  to  be  gauged,  being  questions  of 
law.  I  adhere  to  what  I  said  in  the  case  of 
In  re  Peterson,  136  N.  C.  at  page  28,  48  S. 

B.  561,  and  concur  in  the  decision  of  the 
court  in  this  case,  because  I  do  not  think  the 
questions,  which  are  now  ruled  to  be  com- 
petent fall  within  the  principle  discussed 
by  me  in  that  case.  There  is  a  wide  differ- 
ence betwen  mental  condition  or  soundness 
and  mental  capacity,  and,  if  this  difference  is 
carefully  regarded,  most  of  the  cases  in  our. 
reports  can  easily  be  reconciled.  Crowell 
V.  Khrk,  14  N.  C.  356;  Clary's  Adm'rs  v. 
Clary,  24  N.  C.  78;  Smith  v.  Smith,  117  N. 
a  826,  23  S.  E.  270;  Lawson  on  Exp.  & 
Op.  Ev.  (2d  Ed.)  p.  155;  Fairchlld  ▼.  Bas- 
comb,  35  Vt  416;  Reg.  Richards,  Fos.  & 
Fin.  87;  Walker  v.  Walker,  34  Ala.  470; 
In  re  Arnold's  Will,  14  Hun  (N.  Y.)  525.  The 
case  of  Whitaker  v.  Hamilton,  126  N.  C.  465, 
35  S.  E.  815,  was,  in  my  opinion,  erroneously 
decided,  and  should  be  overruled.  A  witness 
is  no  more  competent  to  express  an  opinion 
as  to  the  mental  capacity  of  a  testator  to 
make  his  will  than  he  would  be  to  state  that 
an  act  was  negligently  done,  both  involving 
questions  of  law.  The  latter  kind  of  testi- 
mony this  court  has  steadily  and  consistently 
held  to  be  incompetent  Tillett  v.  Railroad, 
118  N.  C.  1031,  24  S.  R  111.  Nor  can  he 
state  that  another  has  acted  bona  fide.  Wolf 
V.  Arthur,  112  N.  C.  691,  16  S.  B.  843.  In  Til- 
lett V.  Railroad,  at  page  1042  of  118  N.  C^ 
page  112  of  24  S.  E.,  Justice  Avery  said: 
"When,  therefore,  the  witness  was  asked  to 
state  whether  a  car  was  coupled  in  a  negli- 
gent manner,  the  question  was  calculated  to 
elicit  an  opinion  upon  one  of  the  very  ques- 
tions which  the  jury  were  impaneled  to  de< 
cide,  and  the  objection  to  its  competency, 
being  made  in  apt  tlme^  was  properly  sustain- 
ed." Smith  V.  Smith,  supra.  Mental  state 
may  be  proved  by  a  witness*  opinion,  as  in 
McRae  v.  Malloy,  93  N.  C.  166,  cited  in  the 
opinion  of  the  court  See,  also,  Sherrill  v. 
Telegraph  Co.,  117  N.  O.  353,  23  S.  E.  277. 
It  is  also  competent  for  a  witness  to  give  his 
opinion  as  to  whether  a  person  is  a  negro  or 
not  (Hopkins  v.  Bowers,  111  N.  O.  175,  16 
S.  E.  1),  or  that  his  appearance  indicates  the 
presence  of  negro  blood  in  his  veins,  as  in 
Gilliland    v.  *  Board    of    Education,    141    N. 

C.  482,  54  S.  R  413.  But  in  all  the  cases 
just  noted,  and  in  those  cited  In  the  opinion 
of  the  court,  as  well  as  in  the  principal  case, 
the  inquiry  referred  to  a  state  or  condition 
not  complicated  with  a  question  of  law.  A 
witness  cannot  give  his  opinion  as  to  what 
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the  law  is,  either  directly  or  Indirectly,  un- 
less that  Is  the  very  Issue  involTed  or  the 
subject  of  inquiry,  as  when  it  relates  to  the 
law  of  some  other  jurisdiction,  and  he  is 
called  as  a  professional  expert  to  prove  it 
That  a  nonexpert  should  not  be  asked  a  ques- 
tion requiring  him  to  express  his  opinion  up- 
on a  question  of  law  would  seem  to  be  a 
proposition  so  plain  as  not  to  require  any 
argrument  to  demonstrate  its  correctness.  He 
could  just  as  well  be  asked  if  the  will  or 
deed  had  been  properly  executed.  It  is  not 
the  nature  of  the  particular  question  of  law 
involved  as  the  fact  that  it  is  a  question  of 
law  that  renders  the  witness  incompetent  to 
answer  such  a  question. 

Although  concurring  with  the  court,  I 
have  discussed  this  matter  in  a  separate  opin- 
ion because  it  is  considered  by  me  as  very 
important  to  preserve  the  true  and  proper 
distinction  which  separates  competent  from 
incompetent  evidence;  otherwise  great  in- 
justice may  be  done  In  the  trial  of  causes. 


(146  N.  C.  81) 

LBNTZ  V.  HINSON. 

(Supreme  Court  of  North  Carolina.    Nov.  13, 
1907.) 

Justices  or  the  Peace  —  AppeaIiS  —  Docket- 
ing. 

An  appeal  from  a  justice  in  a  civil  case,  not 
regularly  docketed  before  the  next  regular  term 


of  the  superior  court,  will  be  dismissed,  though 
the  term  18  for  the  trial  of  criminal  cases. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Difr 
vol.  81,  Justices  of  the  Peace,  §  593.] 

Appeal  from  Superior  Court,  Stanly  Coun- 
ty; Moore,  Judge. 

Action  by  L.  A.  Lents  against  James  Hin- 
son.  From  a. judgment  dismissing  an  appeal 
from  a  justice  of  the  peace,  plalntifiT  ap- 
peals.   Affirmed. 

R.  B.  Austin,  for  appellant  J.  R.  Price 
and  R.  L.  Smith,  for  appellee. 

BROWN,  J.  The  record  shows  that  the 
defendant  secured  judgment  against  plaintiff 
on  a  counterclaim  before  the  justice  of  the 
peace  on  April  29,  1904,  and  at  the  time  the 
plaintiff  took  an  appeal  to  superior  court 
and  paid  the  justice's  fees.  The  justice 
made  out  the  transcript  of  appeal  and  hand- 
ed it  to  the  clerk  of  said  court  the  same  day. 
The  clerk's  fee  for  docketing  .was  not  paid  or 
tendered,  and  he  was  not  requested  to  docket 
the  appeal,  and  it  was  not  docketed  or  filed 
regularly  until  September  12,  1904.  A  regu- 
lar term  of  the  court  was  held  July  18,  1904^ 
and,  although  it  was  for  the  trial  of  criminal 
cases,  the  appeal  should  have  been  docketed 
by  that  term.  The  point  is  expressly  de- 
cided, and  the  reasons  given,  tn  Blair  t. 
Coakly,  186  N.  C.  407,  48  S.  Q.  804. 

Affirmed. 
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(78  8.  0.  40) 
8TATB  ex  nh  BIROHMORH  ▼.   STATE 
BOARD  OF  CANVASSERS  et  aL 

(Supreme  Court  of  South  Carolina.    Not.  10. 
UKW.) 

1.  ISLEcnoM»— Right  to  Votb— Rboibtbatioh 

CZBTinCATB. 

The  production  of  a  registration  certlflcate, 
required  by  Civ.  Code,  1902,  |  186^  is  a  con- 
dition precedent  to  legal  voting. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
TOL  18,  Elections,  |  113.] 

2.  Same— <3oN8TiTUTiowAL  Pbovisions— Cow- 

8TBUCTI0N. 

Const,  art  2,  §  4,  subd.  **c"  provides  for 
the  registration  of  voters  havinc  certain  qualifi- 
cations up  to  January  1,  1898.  It  requires 
copies  of  the  registration  list  to  be  kept  by  the 
derk  of  court  of  the  county  and  Secretary  of 
State,  and  declares  that  the  certificate  of  either 
of  such  ofiicers  shall  be  sufllcient  evidence  of  the 
citizen's  right  to  subsequent  registration,  and 
the  franchise  under  the  limitations  imposed. 
Heid,  that  '^subsequent  registration,"  as  so  used, 
included  any  registration  after  the  first  prior  lo 
January  1,  1898,  and  hence  a  clerk's  certificate 
of  registration^  under  such  section  was  not  a 
substitute  for  a  registration  certificate  required 
by  Civ.  Code  1902,  §  185,  to  entitle  the  voter  to 
vote  at  a  subsequent  election*  but  was  only  evi- 
dence of  his  right  to  register  and  obtain  the  nec- 
essary certificate. 

8.  Sams  —  Csrtiticatb  of  Regibtbatioh  — 
Fork  and  Contents. 

Civ.  Ck>de  1902.  |  186,  provides  for  the  Is- 
suance of  registration  certificates  containing  a 
statement  of  the  elector's  name,  age,  and  place 
of  residence,  as  entered  in  the  registration  books, 
vehich  certificates  are  required  to  be  signed  by 
at  least  two  of  the  members  of  the  board  of  reg- 
istration. Held,  that  a  clerk's  certificate  of  the 
registration  of  a  voter  prior  to  Januarv  1.  1898, 
authorized  by  Const,  art  2,  §  4,  subd.  '^c,"  mere- 
]▼  certifying  that  the  voter's  name  appeared  on 
the  registration  books  in  his  office,  was  insuffi- 
cient as  a  certificate  under  section  185. 

4.  iNTOJaCATINQ     LlQUOBfl  —  LOOAL     OPTION 

Election— iBBBOXTLABiTiss. 

That  certain  persons  were  permitted  to 
vote  at  a  local  option  election  without  having 
produced  the  necessary  registration  certificate 
was  not  such  an  irregularly  as  necessarily  re- 
quired that  the  election  be  set  aside,  under  the. 
rule  that  where  the  result  of  an  election  is  not 
made  doubtful  nor  changed,  irregularities  will  be 
deemed  immaterial,  in  the  absence  of  fraud. 
B.  Elections— Mode  —  CoNgrmmoNAL  Pbo- 

VI8I0NS— CoNSTBuonoN— **Bt  Ballot." 
The  words  **bv  ballot"  in  Const  art  2,  fi 
If  providing  that  all  elections  by  the  people  shall 
be  by  ballot  implies  that  the  voting  shall  be 
secret  and  not  viva  voce. 

6.  Intoxicating    Liquobs  —  Local    Option 
Election. 

Const  art  2,  §  1,  provides  that  all  elections 
by  the  people  shall  be  by  ballot  Held,  that  the 
word  '^lections"  included  eveir  expression  of 
choice  by  voters  of  a  body  politic,  and  therefore 
included  local  option  elections. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  3,  pp.  2836-2339;  vol.  8, 
pp.  7647-764ai 

7.  EascrioN 8— Conduct— Secbbt  Ballots. 

Act  Feb.  16,  1907,  provides  that  local  op- 
tion elections  shall  be  conducted  according  to  the 
rules  prescribed  for  general  elections,  one  of 
which  is  that  it  be  bv  secret  ballot,  as  provided 
\if  Const  art  2»  §  1.  Section  3  requires  that 
two  ballot  boxes  shall  be  provided  at  each  elec- 
tion prednct  and  that  every  voter  in  favor  of 
the  sale  of  liquors  shall  cast  a  ballot  in  the  box 
provided  therefor,  on  which   shall  be  printed 
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the  word  **For  Sale,"  and  every  voter  opposed 
shall  cast  a  ballet,  on  which  shall  be  printed  the 
words  "Against  Sale,"  etc.,  and  that  every  voter 
in  favor  of  either  of  two  modes  of  application 
of  one-third  of  the  dispensary  proceeds  should 
cast  a  ballot  in  the  box  provided  therefor.  Held, 
that  where  the  officers  of  an  election  under  such 
act  jprovided  boxes  which  were  labeled  "For 
Sale^  and  ''Against  Sale."  respectively,  into 
which  the  voters  were  required  to  cast  their  bal- 
lots as  they  voted  for  or  against  the  sale  of 
liquors,  respectively,  the  election  was  void  as 
destroying  the  secrecy  of  the  ballot 
8.  Sajob— Objections— Estoppel. 

Where  a  local  option  election  was  so  held 
as  to  destroy  the  secrecy  of  the  ballot  an  elector, 
by  voting  without  protest,  did  not  estop  himself 
from  contesting  the  election. 

Certiorari  by  the  state,  on  relation  of 
Charles  W.  Birehmore,  against  the  state 
board  of  canvassers  and  othera  Petition 
dismissed.    Writ  denied. 

Kirkland  &  Smith,  for  relator.  Bellinger 
&  Welch,  for  respondents. 

POPE,  C.  J.  The  reUtor,  Chas.  W.  Birch- 
more,  on'  behalf  of  himself  and  numerous 
other  qualified  electors  of  Kershaw  county, 
by  his  petition  seeks  a  writ  of  certiorari  from 
this  court  to  the  state  board  of  canvassers 
for  the  purpose  of  having  the  court  review 
the  findings  of  said  board  in  the  contest  of 
an  election  held  in  Kershaw  county  on  the 
2(>th  of  June,  1907,  under  an  act  of  the  Gen- 
eral Assembly  approved  February  16,  1907, 
entitled  ''An  act  to  declare  the  law  in  refer- 
ence to  and  to  regulate  the  manufacture,  sale, 
use,  consumption,  possession,  transportation 
and  disposition  of  alcoholic  liquors  and  bev- 
erages within  the  state  and  to  police  the 
same."  The  sections  germane  to  the  discus- 
sion are: 

**Sec  3.  At  such  election  the  election  com- 
missioners for  such  county  shall  at  each 
voting  precinct  therein  provide  two  ballot 
boxes  In  which  the  ballots  must  be  cast  Any 
person  who  Is  a  qualified  elector  of  such 
county  may  vote  In  said  election.  £}very 
voter  who  may  be  in  favor  of  the  sale  of 
liquors  and  beverages  in  such  county  shall 
cast  a  ballot  In  the  box  provided  therefor,  on 
which  shall  be  printed  the  words,  'For  Sale;' 
and  every  voter  opposed  shall  cast  a  ballot 
upon  which  shall  be  printed  the  words, 
'Against  Sale.'  Every  voter  who  may  be  in 
favor  of  the  application  of  one-third  of  the 
dispensary  profits  to  the  county  school  fund 
shall  cast  a  ballot  In  the  box  provided  there- 
for, upon  which  shall  be  printed  the  words, 
'For  School  Fund;'  and  every  voter  opposed 
thereto,  but  In  favor  of  its  application  to 
roads  and  bridges  shall  cast  a  ballot  on  which 
shall  be  prhited  the  words,  'For  Boads  and 
Bridges.' " 

"Sec.  37.  Any  county  may  prohibit  the  man- 
ufacture and  sale^  hereinbefore  licensed  with- 
in its  limits  in  the  following  manner:  Upon 
the  petition  of  one-fourth  of  the  qualified  vot- 
ers of  such  county  for  an  Section  upon  the 
question  of  manufacture  therein  being  filed 
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with  the  Baperrisor  of  said  county,  he  shall  or- 
der an  election,  submitting  the  question  of 
manufacture  or  no  manufacture,  which  elec- 
tion shall  be  petitioned  for;  ordered  and  con- 
ducted in  the  same  manner  as  provided  in 
sections  2, 3  and  4  of  this  act,  except  that  the 
ballots  shall  be  *For  Manufacture*  and 
'Against  Manufacture/  *' 

The  Illegality  alleged  by  the  contestants 
was  the  permitting  of  certain  persons  to  yote 
without  r^istratlon  certificates  and  such  ar- 
rangement of  the  ballot  boxes  as  practically 
amounted  to  yiya  voce  voting.  The  facts 
upon  which  these  allegations  are  based  are 
as  follows:  Pursuant  to  general  Instructions 
Issued  by  the  commissioners  of  elections,  upon 
the  question  of  sale  or  no  sale  of  liquors,  two 
ballot  boxes  were  provided  and  used  at  each 
voting  place  in  the  county,  upon  one  of  the 
boxes  were  the  words  "For  Sale,''  and  upon 
the  other  box  the  words  "Against  Sale."  Per- 
sons favoring  the  sale  of  intoxicants  were 
required  to  cast  their  ballots  in  the  box  la- 
beled "For  Sale,"  and  those  opposcid  were  re- 
quired to  cast  their  ballots  in  the  box  la- 
beled "Against  Sale."  A  similar  arrangement 
was  made  as  to  the  boxes  for  the  determina- 
tion of  manufacture  and  application  of  the 
profits.  Also  in  eight  boxes  144  persons  reg- 
istered prior  to  1888  were  allowed  to  vote 
upon  the  production  of  certificates  of  the 
clerk  of  court  of  Kershaw  county  of  which 
the  following  is  an  example:  "I,  I.  P.  Hough, 
clerlz  Of  court  of  Kershaw  county,  do  hereby 
certify  that  the  name  of  W.  R.  Hough  ap- 
pears upon  the  book  in  my  office  as  No.  19, 
duly  registered  In  Buffalo  township  prior  to 
January  1,  1S98,  under  article  2,  S  4,  subd. 
'c'  of  the  state  Constitution.  Camden,  S.  C, 
this  29th  day  of  May,  A.  D.  1907.  I.  P.  Hough 
[Seal],  Clerk  of  Court  of  K.  C.  The  county 
board  of  canvassers  upheld  the  election,  but 
on  appeal  to  the  state  board  it  was  declared 
null  and  void  and  set  aside  on  the  two 
grounds  contended  for  by  the  contestants. 

It  has  been  held  by  this  court  that  the  pro- 
duction of  a  registration  certificate  is  a  condi- 
tion precedent  to  legal  voting  in  elections  In 
this  state.  Wright  v.  Board  of  Canvassers, 
76  S.  C.  574.  57  S.  E.  536.  In  his  petition  to 
this  court  the  relator  seeks  to  show  that  a 
certificate  such  as  the  one  above  set  out  is  a 
sufficient  registration  certificate  as  to  electors 
registered  prior  to  1898.  The  Constitution 
provides  that  such  certificate  "shall  be  suf- 
ficient etidence  to  establish  the  right  of  said 
citizens  to  any  subsequent  registration  and 
the  franchise  under  the  limitations  herein 
imposed."  Article  2,  S  4,  subd.  "c."  In 
order  to  construe  this  section  consistently 
with  the  holding  in  the  case  of  Wright  v. 
Board  of  Canvassers,  supra,  we  must  over- 
rule relator's  contention.  The  language  of 
the  Constitution  is  plain.  'The  first  division 
of  the  clause  above  quoted  provides  that  the 
certificate  shall  be  sufficient  evidence  for 
subsequent  r^istration.  Subsequent  regis- 
tration certainly  means  any  registration  after 


the  first  registration  prior  to  the  1st  of  Janu- 
ary, 1898.  Thus  r^lstration  for  a  manicipal 
election,  or  registration  in  a  newly  created 
precinct,  or  any  other  conceivable  instance  in 
which  registration  might  be  required,  can  be 
secured  by  the  production  of  the  clerk's  certi- 
ficate. Thus  it  was  clearly  not  the  intention 
to  make  the  certificate  of  the  clerk  a  regis- 
tration certificate,  but  It  was  Intended  as  evi- 
dence of  qualification  by  which  such  certifi- 
cate could  be  secured.  It  is  expressly  provid- 
ed that  the  franchise  is  secured  "subject  to 
the  limitations  herein  imposed."  Now,  one 
of  those  limitations  Is  that  the  voter  shall 
have  a  registration  certificate,  and  the  Legis- 
lature has  provided  that  he  shall  produce  It 
at  the  polls  before  he  can  legally  vote.  The 
Importance  of  this  certificate  is  emphasized 
in  the  case  of  Wright  v.  Board  of  Canvassers, 
above  referred  to;  hence  we  shall  not  dwell 
upon  it  here.  Suffice  it  to  repeat  that  it  was 
there  held  that  the  production  of  such  a 
certificate  was  a  condition  precedent  to  legal 
voting.  But  are  not  certificates  such  as  that 
above  set  forth  really  registration  certif- 
icates? We  think  not  In  the  first  place, 
the  Legislature  has  provided  that  the  regis- 
tration certificate  shall  contain  a  statement 
of  the  elector's  name,  age,  and  place  of  resi- 
dence as  entered  in  the  registration  books, 
and  such  certificates  shall  be  signed  by  at 
least  two  of  the  members  of  the  board  of 
registration.  The  form  of  the  certificate 
is  likewise  established.  1  Civ.  Code  1902. 
$  185.  It  is  not  expedient  to  discuss  here  the 
advisability  of  this  legislation,  but  we  think 
it  very  clear.  The  intelligent  conduct  of  elec- 
tions, the  prevention  of  fraud,  and  other  like 
objects  are  in  view.  The  clerk's  certificate 
does  not  set  forth  the  facts  required  by  law ; 
therefore  it  does  not  comply  with  the  legis- 
lative enactment  Such  a  certificate  is  pri- 
naarlly  for  the  purpose  of  securing  registra- 
tion. Registration  having  been  secured,  the 
necessary  certificate  must  follow.  Where  an 
elector,  through  negligence,  or  for  other  rea- 
sons, fails  to  secure  his  certificate,  hard  as  it 
may  seem  in  some  cases,  yet  he  must  pay 
the  penalty,  namely,  the  denial  of  the  right 
to  cast  his  ballot 

However,  if  this  be  the  only  irregularity 
in  the  election,  we  do  not  think  it  neces- 
sarily follows  that  it  must  be  set  aside.  The 
finding  of  the  county  board,  which  was  not 
reversed  by  the  state  board,  was  to  the  effect 
that,  even  If  these  votes  were  declared  Ille^l, 
nevertheless  the  result  would  not  be  changed, 
nor  even  made  doubtful.  This  distln^rulsbes 
the  case  here  under  consideration  from  the 
Wright  Case.  There  the  result  could  not  be 
determined  on  account  of  the  irr^ularitles. 
The  universal  weight  of  authority  is  to  the 
effect  that,  where  the  result  of  an  election  is 
not  made  doubtful  nor  changed,  irregularity 
or  illegalities,  in  the  absence  of  fraud,  will 
not  cause  the  expressed  will  of  the  body  of 
the  voters  to  be  set  aside,  unless  a  constitu- 
tional provision  is  violated  or  it  is  specifically 
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proTided  by  leglslatfye  enactment  that  sach 
Irregularity  or  illegality  shall  invalidate  the 
election.  Thns  it  is  said  in  10  A.  ft  E.  Ency. 
of  Law,  p.  766»  where  authorities  from  num- 
erous state  courts,  as  well  as  the  United 
States  court,  are  quoted:  'The  general  prin- 
ciples to  be  drawn  from  the  authorities  are 
that  honest  mistake  or  mere  omissions  on 
the  part  of  election  officers,  or  irregularities 
In  directory  matters,  even  though  gross,  If  not 
fraudulent,  will  not  avoid  an  election,  unless 
they  affect  the  result,  or  at  least  render  it  un- 
certain." See,  also,  15  Qyc  pp.  872,  410,  and 
authorities. 

But  there  are  other  obJecti<ms  raised  by  the 
respondent  They  allege  that  they  were  de- 
prived of  the  privilege  of  the  secrecy  of  their 
ballots.  The  Constitution  (article  2,  S  1)  pro- 
vides: "All  elections  by  the  people  shall  be 
by  ballot  •  •  •"  The  meaning  of  the 
phrase  ''by  ballot"  was  extensively  discussed 
in  the  case  of  State  v.  Shaw,  9  S.  a  132. 
That  case  arose  over  a  contest  as  to  the  elec- 
tion of  a  circuit  Judge.  The  (Constitution  of 
1868  (article  4,  §  13)  provided  that  circuit 
judges  should  be  elected  by  Joint  ballot  of  the 
General  Assembly.  Shaw  was  elected  viva 
voce.  On  account  of  the  importance  of  the 
case  the  Justices  deemed  it  expedient  to  ren- 
der their  opinions  seriatim.  Justice  Haskell, 
after  reviewing  numerous  legal  and  literary 
authorities,  reached  the  conclusion  that  the 
word  "ballot"  implies  secret  voting.  Justice 
Mclver  uses  the  following  language:  ''The 
sole  question  involved  in  this  case  is  wheth- 
er an  election  of  a  circuit  Judge  by  the  Gen- 
eral Assembly  voting  viva  voce  is  a  valid  elec- 
tion. To  determine  this  question  it  is  neces- 
sary to  consider  the  provisions  of  the  Con- 
stitution of  this  state  relating  to  this  subject, 
for  the  purpose  of  ascertaining  whether  that 
Instrument  requires  such  election  to  be  made 
in  any  particular  mode,  and.  If  so,  what  that 
mode  is.  For  no  one  win  deny  that  If,  by 
the  terms  of  the  Constitution,  the  election  is 
required  to  be  made  in  any  particular  mode, 
that  mode  is  essential  to  the  validity  of  such 
election,  and  a  person  who  has  been  elected 
in  any  other  mode  has  no  legal  title  to  the 
office.  It  cannot  escape  the  attention  of  the 
most  casual  reader  of  the  Ck>nstitution  tliat 
there  are  two  distinct  modes  of  voting,  not 
only  provided  for,  but  prescribed,  by  that 
instrument  in  express  terms — the  one  by  bal- 
lot and  the  other  by  the  viva  voce  system. 
It  is  likewise  equally  certain  that  these 
modes  of  voting  differ  in  one,  at  least,  most 
essential  particular — the  one  implying  se- 
crecy ;  the  other  involving  publicity."  Numer- 
ous other  authorities  are  to  the  same  effect 
Johnston  ▼.  Corporation  of  Charleston,  1 
Bay  (8.  C)  441;  William  v.  Stein,  38  Ind. 
89,  10  Am.  Rep.  97;  People  v.  Pease,  27  N. 
Y.  45,  84  Am.  Dea  242;  Temple  v.  Mead,  4 
Vt  635;  .People  v.  Cicott,  16  Mich.  283,  97 
AnoL  Dec  141;  Cooley*s  0>nst.  Lim.  604; 
Bouvier's  Law  Dictionary;  Wharton's  Law 
Dictionary.    Therefore  if  the  constitutional 


mandate  applies  to  the  election  here  under 
consideration,  such  election  is  void;  for,  as 
was  said  by  Justice  Mclver  in  the  language 
above  quoted,  if  by  the  terms  of  the  Constitu- 
tion the  election  is  required  to  be  made  in  any 
particular  mode,  that  mode  is  essential  to  the 
validity  of  the  election. 

The  relator  contends,  however,  that  the 
section  does  not  apply,  as  this  was  not  an 
election  of  an  officer,  nor  such  a  one  as  is 
provided  for  by  the  Constitution.  Let  us  con- 
sider this  proposition.  By  an  attempted  dis- 
tinction of  the  general  and  special  signifi- 
cance of  the  term  "election,"  relator  seeks  to 
take  the  controversy  here  in  question  from 
the  protection  of  the  provisions  of  the  Con- 
stitution invoked  by  the  respondents.  He 
would  show  that  the  phrase  "all  elections" 
was  used  by  the  framers  of  the  Constitution 
in  reference  only  to  elections  of  officers  and 
special  elections  provided  for  in  the  Constitu- 
tion, and  cites  Valverde  v.  Shattuck,  19  Colo. 
104,  34  Paa  947,  41  Am.  St  Rep.  208,  Seaman 
V.  Baughman,  82  Iowa,  216,  47  N.  W.  1091, 
11  L.  R.  A.  354,  and  Martin  v.  School  Dis- 
trict 57  S.  a  126,  85  S.  E.  517,  to  support 
his  contention.  We  cannot  approve,  nor  do 
we  think  these  cases  sustain  so  narrow  a  con- 
struction. An  election  is  the  expression  of  a 
choice  by  the  voters  of  a  body  politic,  and  it 
seems  to  us  that  the  preference  so  expressed, 
whether  it  be  for  a  particular  individual  or 
in  fbvor  of  a  stated  proposition,  is  neverthe- 
less an  election.  The  rule  laid  down  in  10 
Am.  ft  B.  Ency.  562,  seems  to  be  sustained  by 
reason  and  authority.  After  defining  the 
broad  use  of  the  term  "election,"  the  writer 
proceeds :  •'In  a  narrower  sense  the  term  is 
limited  to  the  choice  of  persons  for  political 
offices  by  the  vote  of  the  people  or  of  a  some- 
what numerous  body  of  electors,  as  distin- 
guished from  an  appointment  by  a  single  per- 
son, and  to  the  determination  of  other  ques- 
tions submitted  by  law  to  popular  vote.  Of 
the  latter  class,  which  are  called  'elections' 
in  the  statute  and  in  the  reports  of  cases,  are 
such  questions  as  the  location  of  county  seats, 
the  adoption  of  municipal  charters,  the  ques- 
tion of  local  option,  and  the  question  of  in- 
curring municipal  Indebtedness."  It  will  be 
noted  that  by  explicit  terms  the  rule  thus 
stated  embraces  local  option  elections.  In  15 
Cyc.  280,  practically  the  same  rule  is  laid 
down. 

But  apart  from  this  consideration,  even 
granted  that  the  term  as  used  In  the  C!onstitu- 
tion  does  not  embrace  local  option  elections 
yet  the  election  is  invalid.  Relator  admits  that 
the  Legislature  has  power  to  declare  In  what 
manner  the  election  shall  be  held  and  to  sig- 
nify such  irregularities  or  illegalities  as  will 
make  it  null  and  void.  Has  the  Legislature 
exercised  that  power?  The  law  of  1907,  bet- 
ter known  as  the  "Carey-Cothran  Act"  pro- 
vides that  local  option  elections  shall  be  con- 
ducted according  to  the  rules  provided  for 
general  elections.  It  will  not — in  fact  it  can- 
not— be  denied  that  one  of  the  essentials  of  a 
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▼alid  general  election  Is  that  it  be  by  ballot, 
for  the  Ck)n8titation  so  provides.  Ballot  im- 
plies secrecy.  State  v.  Shaw,  supra.  There- 
fore, if  a  general  election  is  held  viTS  Toce, 
or  there  are  such  other  irregularities  as  prac- 
tically amount  to  such  voting,  and  the  elec- 
tors are  deprived  of  their  constitutional  right 
to  secrecy  in  casting  their  ballots,  the  elec- 
tion is  void.  Now,  when  the  Legislature  en- 
acted that  this  rule  of  general  elections 
should  apply  to  local  option  elections,  it  ex- 
pressly declared  that,  if  the  rule  was  not  ai^ 
plied,  the  election  would  be  void;  for,  as  we 
said  above,  under  the  Constitution  it  is  a 
rule  of  general  elections  that,  if  the  electors 
are  not  permitted  to  vote  by  ballot,  the  elec- 
tion is  void.  It  would  be  highly  illogical  to 
hold  that  the  Legislature  intended  to  adopt 
the  rule  without  its  sanction.  Therefore  this 
election  must  be  held  invalid  unless,  as  re- 
lator contends,  the  respondents  have  waived 
their  right  to  contest  the  election  by  taking 
part  hi  it  without  objection  to  the  arrange- 
ments. 

By  waiver  is  meant  the  intentional  relin- 
Qpishment  of  a  Imown  right,  or  such  conduct 
as  warrants  an  inference  of  the  reUuQuish- 
ment  of  such  a  right  Therefore,  in  order  to 
constitute  waiver,  the  person  against  whom 
the  waiver  is  claimed  must  have  full  Imowl^ 
edge  of  his  rights  and  of  facts  which  will  en- 
able him  to  take  effectual  action  for  the  oi- 
forcement  of  such  right  29  A.  &  £1  Ency. 
1091,  and  authorities.  From  the  nature  of 
the  doctrine  it  may  and  seems  generally  to 
be  applied  to  all  rights  to  which  the  party 
is  legally  entitled.  A  limitation,  however,  is 
usually  recognized,  and  where  such  waiver 
would  be  against  public  policy  it  is  not  al- 
lowed to  be  operative.  Would  such  a  waiver 
as  is  claimed  here  by  the  relator  be  against 
public  policy?  The  provision  of  the  Consti- 
tution requiring  popular  elections  to  be  by 
ballot  had  in  view  the  purity  of  elections  and 
the  prevention  of  Intimidation  of  voters  at 
the  polls.  From  earliest  times  such  results 
have  been  recognized  as  highly  beneficial  to 
municipalities  and  commonwealths.  While  it 
might  appear  that  primarily  the  object  was 
to  secure  benefits  to  electors,  yet  we  think 
this  purpose  can  only  be  regarded  as  a  means 
to  an  end.  With  the  right  of  the  individual 
elector  secure,  necessarily  it  must  follow  that 
the  state's  welfare  in  this  respect  would  be 
safeguarded.  To  attempt  to  enumerate  the 
advantages  of  a  well-regulated  franchise 
would  unnecessarily  prolong  this  opinion,  yet 
many  of  them  must  be  evident  to  the  most 
casual  observer.  Therefore  to  hold  that  the 
respondents  in  this  case  are  estopped  from 
contesting  the  election  because  they  cast  their 
ballots  in  the  election  without  protest  at  the 
time  we  think  would  be  an  invasion  of  the 
integrity  of  the  franchise  system  of  the  state. 
Elliott  V.  Burke,  et  al.,  113  Ky.  479^  68  &  W. 
440;  State  ez  rel.  Anthony  v.  Barton,  68 
Kan.  709,  61  Pac.  2ia  Of  course,  if  the  elec- 
tion is  propwly  conducted,  and  the  elector 


voluntarily  puts  aside  his  privilege  of  secre- 
cy, the  case  is  entirely  different  The  point  Is 
that  he  must  be  allowed  the  privilege.  While 
in  this  particular  instance  it  is  possible  that 
no  evil  results  followed  from  the  mode  in 
which  the  election  was  conducted,  yet  we  can- 
not be  unmindful  of  the  fact  that  we  must  be 
guided  by  those  general  principles  of  law  and 
policy  that  will  enable  us  to  determine  future 
litigations,  under  the  election  laws  of  the 
state  consistently.  With  such  principle  In 
view,  we  are  compelled  to  declare  the  election 
here  under  consideration  void. 

It  Lb  the  Judgment  of  this  court  that  the  pe- 
tition be  dismissed  and  the  writ  denied. 


(78  S.  C.  446) 
iETNA  PIBB  INS.  CO.  et  al.  v.  JONBS^ 
Comptroller  General. 

(Supreme  Court  of  South  Carolina.     Nov.  €^ 

19070 
Pensions— Statutes— Yauditt. 

Act  May  9,  1900,  requuring  fire  insuranos 
oompcmies  to  pay  annually  a  specified  sum  on 
premiums  to  create  a  pension  fond  for  disabled 
firemen,  violates  ConsL  art  3,  |  82,  prohibiting 
the  granting  of  pensiona  except  for  military  and 
naval  services,  a  pension  being  an  annuity  from 
the  government  for  past  services. 


Petition  by  the  ^tna  Fire 
pany  and  others  against  A 
Comptroller  General  of  the 
respondent  from  collecting  f 

Smythe,  Lee  &  Frost,  and 
ft  Little,  for  petitioners.    J. 
Gen.,  Geo.  F.  Von  Kolnitz, 
Smith,  for  respondent 


Insurance  Com* 
.  W.  Jones,  as 
state,  to  ^oin 
L  tax.    Granted. 

King,  Spauldini; 
,  F.  Lyon,  Atty. 
and  MitcheU  ft 


POPS,  a  J.  This  is  a  petition  to  this 
court  in  its  orighial  Jurisdiction  whereby  the 
plahitiff  insurance  companies,  for  themselves 
and  others  in  like  situation,  seek  to  have  the 
Comptroller  General  enjoined  firom  proceed- 
ing to  collect  certain  taxes  provided  for  by  an 
act  of  the  General  Assembly  approved  May  9, 
1906,  on  the  ground  that  the  said  act  is  un- 
constitutional, null,  and  void.  Counsel  for 
petitioners  discuss  at  length  the  preliminary 
question  as  to  the  Jurisdiction  of  this  court 
to  hear  the  cause,  but  an  identical  question 
having  been  passed  upon  in  the  recent  case 
of  Ware  Shoals  Mfg.  Co.  v.  Jones,  Comp- 
troller General  (S.  C.)  58  S.  E.  811,  Septem- 
ber 20,  1907,  we  proceed  at  once  to  the  mer- 
its of  the  case. 

The  title  of  the  act  is:  **An  act  requirhie 
the  payment  of  certain  premiums  to  the  fire 
departments  of  incorporated  cities  and  towns 
by  the  fire  insurance  companies  doing  busi- 
ness in  the  state,  for  the  purpose  of  creating 
a  fund  for  the  benefit  of  the  members  of  the 
fire  departments  of  such  cities  and  towns, 
and  providing  for  the  collection  and  distribu- 
tion of  the  same."  The  act  is  as  follows: 
"Section  1.  Be  it  enacted  by  the  General  As- 
sembly of  the  state  of  South  Carolina :  Every 
fire  insurance  company,  corporation  or  as- 
sociation doing  business  in  any  incorporated 
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city  or  town  of  this  state,  having  or  that 
hereafter  may  have  a  regularly  organized 
fire  department  under  the  control  of  the  may- 
or and  council,  or  Intendant  and  council  of 
said  city  (Mr  town,  and  having  in  serviceable 
condition  for  fire  duty  fire  apparatus  and 
necessary  equipments  belonging  thereto  to  the 
value  of  ($1,000)  one  thousand  dollars,  and 
upwards,  shall  return  to  the  Comptroller  Qen- 
eral  a  just  and  true  account  verified  by  oath 
that  the  same  is  a  true  account  of  all  premi- 
ums received  from  fire  insurance  business 
done  In  such  incorporated  cities  or  towns 
during  the  year  ending  December  the  81st, 
or  such  portion  thereof  as  they  may  have 
transacted  such  business  In  such  cities  and 
towns.  Such  returns  must  be  made  by  said 
companies,  corporations  or  associations  with- 
in sixty  days  after  the  31st  day  of  December 
of  each  year."  Section  2  requires  such  com- 
panies to  pay  within  the  said  60  days  to  the 
State  Treasurer  the  sum  of  $2  on  every  $100 
premiums  collected  on  fire  or  lightning  insur- 
ance business  done  In  said  cities  and  towns. 
Sections  3  and  4  require  said  insurance  com- 
panies to  keep  accurate  books  of  account  of  all 
business  done  in  said  cities  and  towns,  and 
provide  a  penalty  for  failure  so  to  do.  Section 
6  enacts  that,  in  case  of  failure  to  pay  said 
tax  or  any  penalty  imposed,  the  Comptroller 
General  shall  have  power  to  revoke  any  license 
previously  issued  to  said  companies.  Section 
6 :  •That  the  State  Treasurer  shall  pay  over 
the  money  so  collected  from  the  insurance 
companies,  associaflons  or  corporations  doing 
business  within  the  cities  or  towns  having  or 
that  may  hereafter  have  a  regularly  organiz- 
ed fire  department  as  aforesaid  in  section  1 
of  this  act,  to  the  treasurer  of  the  Firemen's 
Relief  Association  to  be  composed  of  the 
members  of  the  fire  departmaits  of  such 
cities  or  towns»  and  to  be  incorporated  un- 
der the  laws  of  this  state;  provided  that 
all  money  so  collected  from  the  Insurance 
companies,  corporations  or  associations  doing 
business  within  the  cities  or  towns  haying  or 
that  may  hereafter  have  a  paid  department, 
being  such  department  in  which  the  mem- 
•  bers  are  paid  for  full  time  or  part  of  their 
time  employed  as  firemen,  and  on  duty  at 
all  times  to  respond  to  all  duties  required  of 
theufi,  and  otherwise  In  accordance  with  the 
provisions  of  section  1  of  this  act,  shall  be 
paid  by  the  State  Treasurer  to  the  treasurer 
of  such  city,  and  all  the  money  so  received 
shall  be  set  apart  and  used  by  such  cities  or 
towns  solely  and  entirely, for  the  objects  and 
purposes  of  this  act  by  the  Firemen's  Relief 
Association  of  (or)  Board  of  Trustees  of  Fire- 
moi's  Pension  funds  of  such  cities  or  towns 
under  such  provisions  as  shall  be  made  by 
the  mayor  and  council  or  board  of  trustees 
thereof."  Section  7:  **A11  money  collected 
and  received  under  the  provisions  of  this  act 
shall  be  held  in  trust  and  used  as  a  fund  for 
the  relief  of  any  member  of  the  fire  depart- 
ment of  such  city  or  town  who  may  be  In- 
jured or  disabled,  and  for  the  relief  of,  or 


the  payment  of  gratuities  to  the  widow  or 
those  dependent  upon  any  member  of  such 
fire  department  who  may  be  killed ;  for  the 
payment  of  necessary  funeral  expenses  of 
any  member  of  such  fire  department,  and  for 
the  purchase  of  accident  insurance  upon  the 
members  of  such  fire  departments:  Provid- 
ed further  that  the  boards  of  trustees  of  such 
cities  having  pension  funds  may  also  use 
said  money  for  pensions  to  siqierannuated 
and  disabled  firemen:  Provided  that  the  fire 
department  of  such  city  or  town  should  al- 
so be  a  member  of  the  State  Firemen's  Ach 
soclatlon  of  this  state." 

The  act  is  attacked  on  numerous  grounds, 
but  we  think  the  pivotal  question  is:  Has 
the  General  Assembly  power  to  enact  such 
legislation?  In  other  words:  Is  the  Ck>n- 
stltution  violated,  in  that  the  tax  here  under 
consideration  is  not  uniform  and  for  no  pub- 
lic purpose?  That  the  Imposition  is  an  at- 
tempted exercise  of  the  taxing  power  con- 
ferred by  the  Constitution  the  respondent 
practically  admits,  in  that  it  is  sought  to 
sustain  the  exaction  on  the  ground  that  It 
is  for  a  public  purpose.  "A  tax,"  according 
to  Webster's  Dictionary,  *'is  a  rate  or  sum  of 
money  assessed  on  the  person  or  property  of 
a  citizen  by  the  government  for  the  use  of 
the  nation  or  state."  Cooley  in  his  Consti- 
tutional Limitations,  |  479,  says:  "Taxes 
are  burdens  or  charges  imposed  by  the  Leg- 
islature upon  persons  or  property  to  raise 
money  for  public  purposes."  Applying  either 
of  these  rules  to  the  legislation  here  in  ques- 
tion. If  it  be  conceded  that  the  aid  of  fire- 
men is  a  public  purpose,  It  clearly  falls  un- 
der the  head  of  taxation  for  all  of  the  re- 
quirements are  fulfilled,  namely,  that  it  is 
an  Imposition  on  person  or  property  by  the 
government  for  a  public  purpose.  In  the  case 
of  Henderson  v.  Insurance  Co.,  135  Ind.  28, 
34  N.  E.  565,  20  L.  R.  A.  827,  41  Am.  St 
Rep.  410,  where  a  question  almost  identical 
was  under  consideration,  it  is  said  that  the 
decided  weight  of  authority  holds  that  such 
impositions  are  attempts  at  taxation  and  the 
cases  of  San  Francisco  v.  Insurance  Co.,  74 
Cal.  113,  15  Pac.  380,  5  Am.  St  Rep.  426, 
State  V.  Wheeler,  33  Neb.  563,  50  N.  W. 
770,  Philadelphia  Association  for  Relief  of 
Disabled  Firemen  v.  Wood,  39  Pa.  73,  and 
State  V.  Merchants'  Ins.  Co.,  12  La.  Ann. 
802,  are  quoted  as  sustaining  that  view.  The 
respondent  here  contends,  however,  that  the 
Imposition  is  not  a  tax,  but  Is  one  of  the 
conditions  upon  which  foreign  insurance  com- 
panies are  permitted  to  do  business  in  this 
state.  Such  a  contention  we  think  cannot  be 
sustained.  In  the  first  place,  the  act  is  gen- 
eral, applying  both  to  domestic  and  foreign 
coiporatlons.  In  the  second  place,  the  act 
Itself  does  not  purport  to  be  conditional.  It 
applies  to  *'every  fire  Insurance  company, 
corporation  or  association  doing  business  in 
incorporated  cities  or  towns  in  this  state." 
The  participle  "doing"  is  Important  here  as 
throwing  light  on  the  int^tion  of  the  Legls* 
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latnre.  The  word  Implies  tbat  the  corpora- 
tions are  already  In  existence,  and  are  car- 
rying on  business.  The  license  has  already 
Issued.  True,  the  act  does  provide  that 
under  certain  circumstances  the  certificate 
shall  be  revoked,  but  we  regard  this  as  mere- 
ly a  means  for  securing  the  collection  of  the 
Imposition,  and  not  as  a  condition  subse- 
quent That  the  Legislature  might  have  im- 
posed such  a  condition  upon  foreign  corpora- 
tions, as  well  as  domestic  corporations,  It  is 
not  our  duty  here  to  decide.  Suffice  It  to 
say  that  no  such  condition  was  Imposed. 

Again,  the  respondent  contends  that  the 
present  enactment  is  a  lawful  exercise  of 
the  police  power  Inherent  in  the  state  as  a 
sovereignty,  the  exercise  looking  to  the  pro- 
tection of  the  property  of  all  the  citizens 
of  the  state.  Perhaps  no  subject  Is  more 
fraught  with  difficulty  tlian  is  the  proper 
limiting  and  defining  of  the  police  power  of 
a  sovereign  state.  Generally  courts  refuse 
to  attempt  such  definition,  leaving  each  case 
to  be  decided  as  it  arises.  In  our  state,  how- 
ever, in  the  comparatively  recent  case  of 
Stehmeyer  v.  City  Council,  68  S.  G.  277,  31 
S.  E.  331,  where  this  power  is  discussed  at 
length  and  numerous  authorities  are  review- 
ed, the  court  with  deference  lays  down  the 
following:  'The  police  power  is  that  attri- 
bute of  sovereignty  in  a  state,  by  which  It 
clothes  the  Legislature  with  power  to  regu- 
late persons,  natural  and  artificial,  and  prop- 
erty, in  accordance  with  the  provisions  of 
the  state  Constitution,  in  all  matters  relat- 
ing to  the  public  health,  the  public  morals, 
and  the  public  safety.*'  Again,  in  the  case 
of  Beer  Company  v.  Massachusetts,  97  U.  S. 
38,  24  L.  Ed.  988,  it  Is  said:  ^'Whatever  dif- 
ference of  opinion  may  exist  as  to  the  ex- 
tent and  boimdaries  of  the  police  power,  and 
however  difficult  it  may  be  to  render  a  sat- 
isfactory definition  of  it,  there  seems  to  be 
no  doubt  that  it  does  extend  to  the  protec- 
tion, healtti^  and  property  of  the  citizens, 
and  to  the  preservation  of  good  order  and 
the  public  morals.*'  In  22  A.  &  B.  Ency.  of 
Law,  p.  938^  the  following  proposition  sus- 
tained by  much  authority  is  laid  down:  "In 
order  that  a  statute  or  ordinance  may  be 
sustained  as  an  exercise  of  the  police  power, 
the  courts  must  be  able  to  see  (1)  that  the 
enactment  has  for  its  object  the  prevention 
of  some  offense  or  manifest  evil,  or  the  pres- 
ervation of  the  public  health,  safety,  morals, 
or  general  welfare;  and  (2)  that  there  is 
some  clear,  real,  and  substantial  connection 
between  the  assumed  purpose  of  the  enact- 
ment and  the  actual  provisions  thereof,  and 
that  the  latter  do  in  some  plain,  appreciable, 
and  appropriate  manner  tend  towards  the 
accomplishment  of  the  object  for  which  the 
power  is  exercised.  The  police  power  can- 
not be  used  as  a  cloak  for  the  Invasion  of 
personal  rights  or  private  property,  neither 
can  it  be  exercised  for  private  purposes*  or 
for  the  exclusive  benefit  of  particular  individ- 


uals or  classes.**  In  other  words,  the  ex- 
ercise must  have  in  view  the  good  of  the 
citizens  of  the  sovereignty  as  a  whole. 

This  brings  us  then  to  the  question  as  to 
whether  or  not  the  legislation  here  under 
consideration  has  in  view  a  public  purpose. 
The  money  secured  from  the  imposition  on 
the  Insurance  companies  is  to  "be  held  in 
trust  and  used  as  a  trust  fund  for  the  relief 
of  any  member  of  the  fire  department  of 
such  city  or  town  who  may  be  injured  or 
disabled,  and  for  the  relief  of,  or  payment 
of  gratuities,  to  the  widow  or  those  depend- 
ent upon  any  member  of  such  fire  department 
who  may  be  killed,  for  the  payment  of  nec- 
essary funeral  expenses  of  any  member  of 
such  fire  department  and  for  the  purchase 
of  accident  insurance  upon  the  members  of 
such  fire  departments,'*  and  in  certain  cases 
to  be  used  for  the  payment  of  pensions. 
New  York  and  Alabama  and  perhaps  one  or 
two  other  states,  proceeding  upon  the  theory 
that  the  prevention  of  conflagrations  is  a 
public  duty  which  prior  to  the  establishment 
of  fire  departments  devolved  upon  the  com- 
munity; that  in  the  discharge  of  these  du- 
ties the  firemen  sustain  such  relation  to  the 
public  as  to  become,  in  the  true  sense,  public 
servants,  have  sustained  the  position  that 
such  enactments  are  for  public  purposes. 
Trustees  of  Exempt  Firemen's  Benevolent 
Fund  V.  Roome,  93  N.  Y.  313,  45  Am.  Rep. 
217;  Phoenix  Assurance  Company  of  London 
V.  Fire  Department  of  Montgomery,  117  Ala. 
G31,  23  South.  843,  42  L.  R.  A.  468.  In  each 
of  these  cases,  however,  the  legislation  was 
sustained  on  the  ground  that  it  provided  con- 
ditions upon  wMch  foreign  insurance  com- 
panies would  be  permitted  to  carry  on  busi- 
ness in  the  state.  The  above  reasoning  as 
to  the  publicity  of  the  purpose  of  such  en- 
actments was  considered  and  expressly  repur 
dlated  by  the  Indiana  court  In  the  case  of 
Henderson  v.  Insurance  Co.,  supra.  A  like 
view  is,  maintained  in  Philadelphia  Associa- 
tion T.  Wood,  supra,  where  the  court  uses 
this  language:  "Gf  course  there  was  a  good 
motive  for  this.  The  relief  of  disabled  fire- 
men is  a  purpose  worthy  of  society;  and 
firemen  contribute  much  to  save  Insurance 
companies  from  losses.  And  hence  it  is  in- 
ferred that  insurance  companies  ought  to 
contribute  to  the  support  of  those  who  have 
been  disabled  in  working  for  their  benefit 
But  the  same  argument  might  be  quite  as 
effectually  used  as  fL  reason  for  imposing  a 
burden  In  favor  of  this  society,  upon  those 
who  obtain  Insurances,  and  much  more  up- 
on those  who  do  not  insure  at  alL  There- 
fore, since  the  chief  characteristic  of  Justice 
'is  Its  equality,  the  Justice  of  this  provision 
is  very  far  from  being  apparent  An  un- 
trained and  unthoughtful  benevolence  is 
very  apt  to  be  unjust  to  those  interests  which 
do  not  attract  Its  special  attention."  Like- 
wise, In  Louisiana  v.  Merchants*  Ins.  Co., 
supra,  the  court  says:   "But  iv  the  case  be- 
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fore  xm  tbere  is  no  property  improved  or  as- 
■esaed.  Ail  is  conjectural  and  arbitrary. 
One  claas  of  corporations  la  taxed  an  invari- 
able aum  for  the  ^benefit  of  another  class. 
There  is  no  possibility  of  ascertaining  wheth- 
er the  tax  is  a  quid  pro  quo.  The  fire  com- 
panies are  not  compelled  by  the  law  to  do 
anything  for  the  insurance  companies.  A 
bounty  is  secured  to  the  fire  department  by 
confiscating  the  money  of  the  defendants, 
without  providing  that  any  service  shall  be 
rendered  to  the  defendants  by  the  fire  de- 
partments; and,  even  if  tills  could,  for  a 
moment,  be  regarded  as  an  assessment  for 
benefits  conferred,  its  inequality  is  glaring. 
Every  owner  of  buUdlngs  and  other  com- 
bustible property  in  New  Orleans,  who  is 
either  wholly  or  tn  part  his  own  underwrit- 
er, Is  presumed  to  be  benefited  by  the  fire 
department  in  the  same  way  as  the  insur- 
ance companies  are.  Why  should  the  com- 
panies alone  pay  for  this  common  benefit?* 
Tlie  question  is  exceedingly  close  and  diffi- 
cult, and  the  authorities,  as  we  have  seen, 
are  confiicting,  but  we  are  Inclined  to  give 
adherence  to  the  latter  view,  especially 
where  the  benefits  go  to  a  Firemen's  Benefit 
Association  the  public  purpose  seems  to  be 
lacking.  Therefore  we  hold  that  the  act 
cannot  be  sustained  on  the  ground  that  it 
is  a  police  regulation;  the  Important  char- 
acteristic, publicity  of  purpose,  being  want- 
ing. It  cannot  be  doubted  that  incidentally 
the  public  derives  much  benefit  from  fire 
departments  of  municipal  corporations.  Any 
organization  that  tends  to  enhance  the  value 
of  property  or  the  security  of  its  possession, 
that  gives  work  to  unemployed  persons  in  a 
given  locality,  or  bridles  powers  hitherto 
unused,  is  certainly  after  a  manner  beneficial 
to  the  public  at  large.  The  wealth  and  wel- 
fare of  a  state  lies  in  the  well  being  of  its 
individual  citizen&  Thus,  if  a  factory  em- 
ploying hundreds  of  hands  and  annually 
turning  out  thousands  of  dollars  worth  of 
products  is  built,  or  a  mine  which  yearly 
puts  on  the  market  hundreds  of  tons  of  min- 
eral is  opened  up  the  incidental  benefit  to 
the  public  is  great,  yet  the  highest  legal  tri- 
bunal of  the  country  has  held  that  public 
funds  cannot  be  appropriated  for  such  a  pur- 
pose. Loan  Association  v.  Topeka,  20  Wall. 
<U.  S.)  663,  22  L.  Ed.  455.  A  fire  department 
im  a  municipal  institution.  Its  organization 
and  control  is  purely  a  matter  of  municipal 
concern.  True,  interest  in  the  establishment 
of  aach  agencies  would  extend  further  than 
the  municipal  boundaries,  but  whether  that 
interest  could  be  manifested  In  action  on  the 
part  of  the  General  Assembly,  otherwise 
than  to  encourage,  seems  a  matter  of  doubt; 
tbe  spirit  of  our  law  being  that  the  Legis- 
lature may  invest  municipal  governments 
with  power,  leaving  the  exercise  of  it  to 
their  discretion  and  corporate  needs. 

In  the  present  case  the  Legislature  has 
gone  further  than  attempting  to  raise  mon* 


ey  for  fire  departments,  municipal  organisa- 
tions, in  that  It  seeks  to  raise  a  fund  by  tax- 
ation for  what  seems  to  us  merely  a  benevo- 
lent purpose.  The  money  collected  under  the 
act  of  1906  is  not  for  the  use  of  the  fire  de- 
partment, but  It  is  to  be  paid  to  certain 
Firemen's  Associations  for  benefits,  gratui- 
ties, and  pensions.^  These  associations  are 
incorporated  under  the  law,  and  their  sole 
purpose  Is  to  take  charge  of  the  funds  col- 
lected and  disburse  them  In  the  manner  pro- 
vided for  by  the  act  As  was  said  In  the 
cases  above  quoted  from,  such  a  purpose  Is 
certainly  a  worthy  one,  and  it  would  no 
doubt  be  a  source  of  much  comfort  to  the 
members  of  the  various  departments,  and 
would  have  a  tendency  to  allure  men  to  the 
vocation;  but  can  this  effect  Justify  the  seem- 
ingly arbitrary  appropriation  of  the  in- 
come of  the  insurance  companies?  It  is 
argued  that  the  fire  company  by  Its  work 
saves  the  insurance  company  from  loss,  and 
therefore  the  insurance  company  should  com- 
pensate them.  Let  us  see  what  this  argu- 
ment would  lead  to.  It  is  well  known  that 
all  insurance  companies  regulate  their  rate 
by  the  risk  and  expense  relative  to  the  In- 
surance of  a  certain  piece  of  propertiy. 
Therefore  the  only  reasonable  view  is  that 
the  Insurance  companies  would  in  the  end 
make  the  Insured  pay  'gratuities  to  the  as- 
sociations. It  is  likewise  well  known  that 
In  all  cities  and  towns  there  are  numerous 
persons  who  do  not  carry  insurance.  Now, 
It  cannot  be  denied  that  such  persons  are 
even  more  ben^ted  by  the  fire  departments 
than  those  who  carry  insurance,  for  their 
entire  risk  is  Intrusted  to  the  efficiency  of 
such  departments,  lender  tbe  enactment  be- 
ing considered,  the  class  of  citizens  who 
carry  Insurance  must  pay  the  whole  of  the 
imposition,  while  the  latter  get  the  benefits 
and  have  no  burden  to  bear.  On  this  rea- 
soning the  tax  is  not  uniform. 

That  the  fireman's  work  Is  a  meritorious 
one,  and  that  he  deserves  the  highest  regard 
of  the  community  for  the  faithful  perform- 
ance of  his  duties,  are  facts  that  cannot  be 
controverted.  Yet  his  work  is  not  altogether 
gratuitous.  More  and  more  Is  it  the  present 
day  tendency  to  establish  paid  departments. 
In  these  the  members  are  paid  for  their 
services.  In  the  volunteer  departments,  too, 
tne  members  are  usually  compensated  in  one 
way  or  another.  There  is  also  the  fact  that, 
where  it  is  made  a  permanent  vocation,  as 
is  usually  the  case  In  the  paid  departments, 
the  individual  assumes  the  responsibility  of 
his  own  free  will.  That  it  Is  fraught  with  dan- 
ger no  one  will  deny,  but  It  is  not  necessari- 
ly more  dangerous  than  other  callings  in 
which  numbers  of  men  are  employed  dally. 
Can  the  engineer  of  a  locomotive  dashing 
across  the  country  at  the  rate  of  from  50 
to  90  miles  an  hour  or  the  miner  working 
hundreds  of  feet  below  the  surface  of  the 
earth  be  said  to  be  more  secure  ttian  the 
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fireman  who  answers  the  alarm  bell?  Can 
one  be  said  to  render  a  greater  service  to 
humanity  than  the  other?  We  think  not 
Mor  can  it  be  said  that  the  fireman's  dnty  is 
more  public  than  taat  of  the  engineer.  There 
are  nmnerous  callings  in  a  sense  qnasi  pub- 
lic, but  not  of  such  a  nature  as  to  justify 
the  state  in  granting  gratuities  or  pensions 
on  the  ground  that  the  services  are  public. 
Any  speculation  as  to  this  subject,  however, 
is  estopped  by  the  constitutional  inhibition 
(article  8,  §  82)  wiilch  provides:  "The  Gen- 
eral Assembly  •  •  •  shall  not  grant  pen- 
sions except  for  military  and  naval  serv- 
ices." A  pension  has  been  defined  to  be  an 
annuity  from  the  government  for  services 
rendered  in  the  past  That  the  pensions  pro- 
vided for  by  the  act  of  1006  fall  within  this 
rule  is  evident  The  money  is  to  be  obtain- 
ed by  a  governmental  enactment,  and  is  to 
be  paid  to  superannuated  or  disabled  fire- 
m«Q  who  in  time  past  had  been  in  active 
service. 

We  do  not  deem  it  necessary  to  continue 
the  discussion  further.  In  our  opinion  the 
act  is  clearly  unconstitutional.  Therefore  it 
is  the  judgment  of  this  court  that  the  peti- 
tion be  granted  and  the  prohibition  issue  as 
prayed  for. 

a46  N.  C.  82) 

GERRINGER  v.  NORTH  CAROLINA  R.  CO. 

(Supreme  Court  of  North  Carolina.    Nov.  13, 
1907.) 

1.  Railboads  —  Cbossino    Aooident  —  Evi- 
dence. 

In  an  action  for  death  at  a  railroad  cross- 
ing, evidence  held  to  sustain  findings  that  de- 
fendant's negligence  was  the  proximate  cause 
of  the  accident  and  that  intestate  was  not  neg- 
ligent 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  41,  Railroads,  S§  1189,  1144.] 

2.  Appeal— Habmuess  Ebbob. 

Where  the  trial  judffe  would  have  been  Jus^ 
tified  in  withdrawing  the  issue  of  intestate's 
contributory  negligence,  error,  If  any,  in  the  in- 
structions on  such  subject  were  not  prejudicial 
to  defendant 

[Ed.  Note.— For  cases  In  point  sea  Cent  Dig. 
vol.  3,  Appeal  and  Error,  S  4220.] 

Appeal  from  Superior  Court  Guilford 
Ck)unty;  Justice,  Judge. 

Action  by  S.  W.  Gerringer,  as  administrator 
of  the  estate  of  Leslie  Gerringer,  deceased, 
against  the  North  Carolina  Railroad  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.   Affirmed. 

Civil  action  to  recover  damages  for  the 
negligent  killing  of  I/eslle  Gerringer.  The 
following  issues  were  submitted:  "(1)  Was 
the  death  of  the  plaintiff's  intestate  caused 
by  the  negligence  of  the  defendant's  lessee, 
as  alleged  in  the  complaint?  Answer:  Yes. 
(2)  Was  the  plaintiff's  intestate  guilty  of  con- 
tributoiy  negligence  as  alleged  in  the  an- 
swer? Answer:  No.  (3)  What  damage,  if 
any,  is  plaintiff  entitled  to  recover  of  the  de- 
fendant?   Answer:    (8,000.** 


King  &  Kimball,  for  appeilnit  R.  0. 
Strudwick  and  Stedman  &  Cooke,  for  appel- 
lee. 

a 

BROWN,  J.  At  the  conclusion  of  the  ar- 
gument of  the  learned  counsel  for  the  appel- 
lant this  court  intimated  an  opinion  that  it 
was  unnecessary  to  hear  from  the  appellee. 
The  case  appeared  to  us  to  present  upon  ap- 
pellant's own  presentation  of  the  facts  a 
clear  case  of  liability.  Our  subsequent  exam- 
ination of  the  record  confirms  fully  the  cor- 
rectness of  our  intimation,  and  that  ^*ie  pre- 
siding judge  committed  no  error  on  tL.e  trial. 
The  evidence  showed  that  plaintiff's  intestate 
was  run  over  and  killed  by  an  engine  of  the 
Southern  Railway  Company,  lessee  of  de- 
fendant whilst  backing  over  a  crossing  in  the 
nighttime  without  any  light  or  man  with  a 
light  on  the  front  in  the  direction  in  which 
the  said  engine  was  backing,  and  without  giv- 
ing any  of  the  signals  of  its  approach ;  that 
it  rang  no  bell  and  blew  no  whistle;  that 
the  said  Beck's  crossing  is  a  public  crossing 
at  Greensboro  suburbs  and  in  a  thickly  set- 
tled community;  that  there  was  a  freight 
train  passing  said  crossing  on  a  parallel  track 
going  east  towards  Greensboro;  that  the 
engine  which  killed  plaintiff's  intestate  was 
backing  west  towards  Pomona;  that  they 
passed  each  other  near  the  crossing ;  that  the 
engine  ran  up  some  50  yards  after  having  run 
over  and  killed  the  plaintiff's  intestate ;  that 
the  engine  was  running  along  at  a  very  slow 
rate  of  speed,  and,  as  one  of  the  witnesses 
said,  went  along  like  something  slipping 
along  on  something  soft;  that  plaintiff's  in- 
testate had  been  in  a  store  at  the  crossing, 
and  was  talking  with  a  number  of  people, 
who  were  witnesses  in  this  case,  and  stated 
that  he  was  going  to  church,  and  went  to- 
wards the  crossing;  that  he  was  not  seen 
after  he  had  gotten  out  of  the  light  of  the 
store  door  until  his  dead  body  was  found  on 
the  track  about  five  minutes  later;  that  no 
engine,  except  the  shifting  engine,  had  passed 
along  that  track  between  the  time  the  plain- 
tiff's intestate  left  the  store  door  and  tha 
time  when  his  dead  body  was  found,  about 
five  minutes  later,  upon  the  track;  that  the 
engine  stopped,  and  the  engineer  stated  that 
he  had  killed  somebody,  and  came  back  with 
his  lights  to  see  who  it  was;  that  he  was  a 
sober,  industrious  boy,  16  years  and  22  days 
old,  and  had  been  working  for  the  railroad  as 
a  telegraph  operator,  and  was  getting  $57.50 
a  month.  Accompanying  young  Gerringer 
was  a  companion  named  Craven,  who  was 
evidently  killed  at  the  same  time,  and  whose 
body  was  found  near  Gerrlnger's,  on  the 
first  track  next  to  Beck's  store.  No  excep- 
tion was  taken  to  any  of  the  evidence  of- 
fered by  plaintiff  and  defendant  introduced 
none. 

In  the  view  we  take  of  this  case,  It  would 
be  a  waste  of  time  to  discuss  seriatim  the 
25  exceptions  appearing  in  the  record.    The 
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case  appears  to  Have  been  tried  by  the 
learned  Judge  who  presided  upon  well-set- 
tled principles  laid  down  in  nmnerous  cases. 
Pnmell  7.  Railroad,  122  N.  G.  840,  29  S.  B. 
068;  Stanley  ▼.  Railroad,  120  N.  O.  514,  27 
8.  0.  27;  Lloyd  ▼.  Railroad,  118  N.  C.  1010, 
24  &  B.  805,  54  Am.  St  Rep.  764;  Mayes  ▼. 
Railroad,  110  N.  O.  758,  26  S.  B.  148.  The 
evidence  that  the  shifting  engine  was  backing 
up  the  track  towards  the  crossing  upon  a 
dark  night  without  any  light  or  precau- 
tionary signal,  and  ran  oyer  and  killed  the 
plaintiff's  intestate  and  his  companion.  Crav- 
en, is  full  and  convincing.  The  facts  of  this 
case  disclose  a  degree  of  carelessness  upon  the 
part  of  the  engineer  in  charge  of  the  shifting 
engine  that  is  almost  criminal,  and  for  the 
consequences  of  which  the  company  could 
not  reasonably  expect  to  escape  liability.  It 
would  seem  to  those  who  are  not  initiated  in 
the  methods  of  railway  management  that  it 
would  be  profitable  to  the  company,  as  well 
as  a  great  protection  to  human  life,  to  place 
a  watchman  at  Beck's  crossing,  where  so 
many  people  and  so  much  traffic  must  neces- 
sarily cross  its  track&  The  recovery  in  this 
case  alone  would  pay  the  salaries  for  a 
number  of  years  to  come. 

The  exceptions  to  his  honor's  charge  upon 
the  issue  of  contributory  negligence  cannot  be 
sustained.  While  contributory  negligence, 
like  any  other  fact,  may  be  proven  by  cir- 
cumstantial evidence,  there  is  no  fact  in  this 
record  from  which  contributory  negligence 
can  be  justly  and  reasonably  inferred.  If 
the  court  committed  any  error  in  that  por- 
tion of  the  charge,  it  is  harmless;  for  the 
Judge  might  well  have  instructed  the  jury 
that  there  was  no  evidence  of  contributory 
negligence. 

The  exceptions,  so  earnestly  .pressed  upon 
the  argument,  to  that  portion  of  the  charge 
upon  the  issue  of  damage,  are  untenable.  His 
honor  charged  fully  upon  this  phase  of  the 
case.  The  charge  is  full,  comprehensive,  and 
complete  upon  the  rule  for  assessing  damages, 
and  is  sustained  by  Mendenhall  v.  Railroad, 
123  N.  C.  278,  81  S.  B.  480;  Carter  v.  Rail- 
road,  130  N.  C.  400,  52  S.  B.  642 ;  Poe  v.  Rail- 
road, 141  N.  C.  525,  54  S.  B.  406;  Watson  v. 
Railroad,  133  N.  C.  188,  45  S.  B.  555.  In  the 
charge  is  copied  the  very  ludd  statement  of 
the  rule  by  Judge  Oliver  H.  Allen,  commended 
by  this  court  in  the  Mendenhall  Case. 

No  error. 

CLARK,  C.  J.  (concurring^).  In  view  of  the 
simultaneous  deaths  of  these  two  young  men 
at  this  crossing  near  Greensboro,  and  the  not 
Infrequent  instances  of  death  or  maiming  by 
railroads  at  the  crossings  near  that  constant- 
ly growing  town  (many  of  which  have  been 
presented  by  cases  in  this  court),  the  rail- 
roads might  well  consider  appropriate  steps 
to  abolish  all  grade  crossings  near  that  and 
other  populous  towns  in  this  state,  wherever 
accidents  at  crossings  have  become  numerous. 


The  crossing  of  public  roads  by  a  railroad 
track  on  the  same  grade  !■  well-nigh  un- 
known in  Europe.  Th^y  have  bem  abolished 
in  Massachusetts  and  Connecticut,  and  to  a 
large  extent  in  New  York.  Hie  state  courts 
and  the  United  States  Supreme  0>urt  have 
concurred  in  numerous  decisions  which  hold 
that  the  abolition  of  grade  crossings  may  be 
ordered  at  the  expense  of  the  railroads.  See 
numerous  cases  cited,  in  Wilson  v.  Railroad, 
142  N.  C,  at  page  340, 55  S.  E.  257,  and  Cooper 
V.  Railroad,  140  N.  C,  at  page  229,  52  S.  B. 
032,  8  L.  R.  A.  (N.  S.)  391.  Acts  1899,  p. 
293,  c.  164,  now  Revlsal  1906,  S  1097  (2), 
confers  on  the  C!orporation  Commission  pow- 
er '*to  require  the  raising  or  lowering  of  a 
track  at  any  crossing  where  deemed  neces- 
sary." This  is  re-enacted  and  emphasized  in 
Pub.  Laws  1007,  p.  675,  c.  469,  §  1  (c). 

The  laws  and  the  courts  are  not  solely  for 
the  protection  of  property  rights,  but  for  en- 
forcement as  well  of  the  constitutional  guar- 
anty of  the  protection  of  life  and  limb.  This 
court  has  performed  this  duty  in  Greenlee's 
Case.  122  N.  C.  977,  30  S.  B.  115,  41  L.  R  A. 
399,  65  Am.  St.  Rep.  734,  and  Troxler's  Case, 
124  N.  C.  189,  32  S.  E,  550,  44  L.  R.  A.  313, 
70  Am.  St  Rep.  580,  which  held  that  the  ab- 
sence  of  automatic  car  couplers  is  negligence 
I)er  se,  a  negligence  which  is  now  punishable 
by  act  of  Ck>ngress  (Act  March  2,  1893,  c.  196, 
27  Stat  531  lU.  S.  Comp.  St  1901,  p.  3174]) ; 
also  by  a  similar  holding  as  to  the  lack  of  a 
••block  system"  (Stewart  v.  Railroad,  137  N.  C. 
687, 50  S.  B.  312,  which  was  repeated  and  reit- 
erated in  the  same  case  in  141  N.  C.  253,  53 
S.  B.  877),  and  such  system  is  now  required 
by  statute  also  (Pub.  Laws  1907,  p.  675,  c 
469,  I  1  [b]).  There  are  other  decisions  of 
this  court,  which  might  also  be  cited,  in 
which  we  have  sought  to  protect  the  lives 
and  limbs  of  those  exposed  to  unnecessary 
danger  by  the  application  of  familiar  prin- 
ciples, or  have  called  the  attention  of  the 
Legislature  to  defects  in  the  laws.  This  mat- 
ter of  abolishing  grade  crossings  near  popu- 
lous towns  is  on  the  same  footing  as  car 
couplers  and  block  systems.  As  Lord  Chan- 
cellor Brskine  observed  when  at  the  bar: 
•'Morality  comes  in  the  cold  abstract  from 
the  pulpit  but  men  smart  practically  under 
its  lessons  when  courts  are  the  teachers." 

The  courts  cannot  be  ignorant,  nor  should 
they  feign  to  be,  of  matters  well  known  to 
every  intelligent  person.  We  know,  from  the 
reports  of  the  railroads  themselves,  as  tabu- 
lated and  published  by  the  Interstate  Com- 
merce Commission  as  required  by  act  of 
Congress,  that  last  year  95,000  persons  were 
Injured  and  10,000  were  killed— a  total  of 
105,000  people  killed  and  wounded—by  the 
railroads  of  the  United  States,  as  against  a 
total  of  1,685  killed  and  wounded  in  our 
army  in  the  War  with  Spain.  In  the  last  10 
years  the  injured  and  killed  by  railroads  in 
this  country  would  make  a  procession  of 
near  1,000,000  people,  most  of  whom  had 
others  dependent  upon  them.    That  this  im- 
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meiiBe  amonnt  of  suffering  and  death  la 
largely  due  to  mismanagement  and  reckless- 
ness in  the  railroad  authorities  is  evidenced 
1^  the  fact,  equally  well  known,  that  in 
B)urope,  where  there  must  also  be  some  un- 
avoidable accidents  and  some  negligence,  the 
ratio  of  casualties  on  the  railroads  in  pro- 
portion to  the  number  of  passengers  and  em- 
ployte  is  less  than  one-twentieth  of  what  it 
is  in  this  country. 

Whatever  the  courts  can  do  to  sustain  the 
"constitutional  protection  of  life  and  person 
to  every  citizen  they  should  do.  We  have 
done  so  as  to  automatic  couplers  and  the 
block  system.  On  such  an  occasion  as  this 
of  a  double  death  at  a  crossing,  it  is  not 
amiss  to  call  attention  to  this  evil  also.  It 
may  be,  and  doubtless  is,  cheaper  for  the 
railroads  to  pay  for  those  killed  and  wound- 
ed than  to  take  efficient  steps  to  prevent 
these  lamentable  casualties.  But  considera- 
tions of  humanity  should  have  some  weight. 
That  full  nineteen-twentieths  of  these  casual- 
ties are  avoidable,  the  above  figures  for 
European  railroads  conclusively  show.  And 
Lb  there  no  responsibility  upon  the  authorities 
of  the  counties  and  towns  where  dangerous 
crossings  are  located  to  apply  to  the  railroad 
officials  to  raise  or  lower  their  tracks  at 
those  points?  If  a  reasonable  and  Just  ap- 
plication of  this  kind  is  refused,  the  county 
or  town  authorities  can  and  should  apply  to 
the  Corporation  Commission,  which  is  vest- 
ed with  full  and  complete  power  to  compel 
the  raising  or  lowering  of  the  track,  to  re- 
move all  danger  to  those  using  the  public 
roads.  This  has  been  done  by  the  authori- 
ties of  Wake  county  as  to  several  crossings 
at  or  near  ]^leigh,  where  the  street  or  coun- 
ty road  now  passes  under  the  railroad  track. 
Tbeir  example  might  well  be  followed  else- 
where In  a  government  avowedly  of  and 
for  the  people,  some  consideration  should  be 
paid  to  the  safety  of  the  life  and  limb  of  the 
citizen. 

(145  N".  C.  320) 

GODWIN  et  al.  v.  MURCHISON  NAT. 
BANK  et  aL 

(Supreme  Conrt  of  North  Carolina.     Oct  80, 
1907.) 

1.  Bankruptcy  —  Title  of  Tbustek  —  Claim 
Against  BANitBUpr. 

A  trustee  in  bankruptcy  Is  in  general  vest- 
ed with  no  better  title  to  the  property  than  the 
bankrupt  had,  so  that;  in  the  absence  of  some 
express  provision  of  the  bankrupt  act,  a  claim 
against  certain  of  the  bankrupt's  assets,  valid 
as  against  him,  will  be  upheld  against  the  trus- 
tee, unless  in  contravention  of  public  policy  or 
some  established  legal  principle. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  0,  Bankruptcy,  S  193.] 

2.  Same  —  AssiONincNTS  bt  Bankbuft  — Ya- 
LiDiTY— What  Law  Govebns. 

Unless  the  bankruptcy  act  otherwise  pro- 
vides, the  validity  of  an  assignment  of  a  bank- 
rupt's property  must  be  determined  according  to 
the  principles  of  local  law. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
01.  6,  •"     • 


vol.  6,  Bankruptcy,  S  275.] 


8.  ASSXOZIMBIIT  —  YALIDITT  ^  POSSESSION  OF 

Res. 

Where  a  person  having  a  contract  by  which 
he  was  to  receive  certain  bonds  in  payment  for 
real  estate  contracted  to  assign  the  bonds  to  a 
bank  in  consideration  for  present  loan,  it  was 
no  objection  to  such  contract  to  assign  that  at 
the  time  it  was  made  he  had  not  possession  or 
control  of  the  bonds. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  4,  Assignments,  S  6.] 

4.  Bankbuptot  —  Equitable  Assignment  — 
Executed  Conteact. 

A  debtor,  having  sold  certain  real  estate  in 
exchange  for  bonds  which  he  was  to  receive  on 
the  purchaser's  acceptance  of  the  title,  more 
than  four  months  before  he  became  a  bankrupt 
agreed  verbally  to  transfer  the  bonds  to  defend- 
ant bauk  if  the  bank  would  then  loan  him  for 
certain  others  $10,000,  which  was  done.  The 
bonds  not  haAring  been  delivered  promptly,  a  writ- 
ten contract  was  made  within  the  four-month  pe- 
riod, assigning  to  the  bank  all  the  bankrupt's 
right  to  the  price  of  the  land,  and  shortly  after 
this  the  bonds  were  actually  delivered  to  and 
assifrned  in  writing  to  the  bank.  Hdd,  that  the 
words  "agree  to  transfer"  in  the  oral  contract 
imported  an  agreement  to  "deliver/*  so  that  the 
agreement  constituted  an  equitable  assignment 
of  the  bonds  to  be  delivered  on  their  receipt  by 
the  bankrupt. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  6,  Bankruptcy,  §|  261,  262.] 

5,  Same— Words  and  Phbases— "Transfer." 

Under  Bankr.  Act  July  1,  1898.  c.  541.  | 
1,  30  Stat.  544  [U.  8.  Comp.  St  1901,  p.  3418], 
providing  that  the  term  ''transfer"  shall  include 
a  sale  and  every  other  mode  of  disposing  of  or 
parting  with  property  or  the  possession  thereof 
as  a  payment,  pledge,  mortgage,  gift  or  securi- 
ty, an  agreement  to  "transfer"  property  ma^  be 
construed  as  an  agreement  to  "deliver"— citing 
Words  and  Phrases,  vol.  8,  p.  7066. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  6,  Bankruptcy,  §|  261,  262.] 
&  Same— Assignments— Validitt. 

A  bankrupt  more  than  four  months  before 
bankruptcy  contracted  to  deliver  certain  bonds 
to  defendant  bank,  which  he  was  to  receive 
under  a  land  contract,  in  consideration  of  the 
bank's  agreement  to  make  a  present  loan  to  him 
for  the  benefit  of  certain  others.  The  bankrupt 
within  the  four-month  period  assigned  in  writ- 
ing the  proceeds  of  the  real  estate,  and  later,  on 
receiving  the  bonds,  assigned  and  delivered  them 
to  the  bank.  Held,  that  on  such  delivery  the 
bank's  title  vested  as  of  the  date  of  the  original 
equitable  assignment,  and  was  therefore  valid 
under  the  rule  that  a  contract,  to  create  a  posi- 
tive lien,  attaches  in  equity  as  soon  as  the  as- 
signor acquires  title,  both  as  against  him  and 
all  persons  claiming  under  him,  either  voluntary 
or  with  notice  or  in  bankruptcy. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  6,  Bankruptcy,  §§  261,  262.] 
7.  Same— Bona  Fide  Pubchaseb  —  Notice — 

REGISTaATION. 

Where  a  bankrupt  made  a  present  equitable 
assignment  for  a  cash  consideration  of  certain 
bonds,  which  he  was  to  receive  in  payment  for 
land,  the  bonds  to  be  delivered  or  transferred  to 
defendant  when  they  came  into  the  bankrupt's 
possession,  and  to  be  then  appropriated  to  the 
bankrupt's  indebtedness  as  far  as  they  would 
pay  the  same,  the  sale  of  the  land  having  been 
completed  according  to  the  contract,  the  bank's 
right  to  the  bonds  as  the  proceeds  of  the  sale 
was  not  affected  by  the  registration  laws  con- 
cerning sales  of  realty. 

Appeal  from  Superior  Court,  Harnett  Coun- 
ty;  E.  B.  .Tones,  Judge. 
Action  by  R.   L.   (Godwin   and  others,  as 
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I  In  bankruptcy  of  B.  F.  Young,  against 
the  Murchison  National  Bank  and  othera. 
From  a  judgment  in  favor  of  plaintUfs,  de- 
fendant bank  appeals.    Beyeraed. 

The  action  was  brought  by  the  trustees  in 
the  matter  of  B.  F.  Young,  bankrupt,  to  re» 
coyer  the  interest  of  the  bankrupt's  estate  in 
$4,500  of  Norfolk  City  bonds,  said  interest 
amounting  to  $3,150,  as  shown  by  the  yerdlct» 
and  under  claim  and  allegation  on  the  part 
of  the  trustee  that  the  said  bonds  were  trans- 
ferred to  defendant  bank,  under  circumstan- 
ces which  made  such  transfer  a  voidable  pref- 
erence under  the  bankruptcy  act,  by  rea- 
son of  same  having  been  made  within  four 
montiis  prior  to  the  filing  of  petition  in  bank- 
ruptcy, etc.  Defendant  bank,  admitting  that 
a  written  assignment  of  the  bonds  and  actual 
delivery  of  same  had  been  made  within  the 
four  months  as  alleged,  claimed  that  such  ac- 
tion was  not  a  voidable  preference,  by  rea- 
son of  the  fact  that  same  was  in  pursuance 
of  a  valid  and  binding  agreement  entered  into 
prior  to  the  four  months,  and  wliich  gave  to 
defendant  an  unimpeachable  title  to  the  prop- 
erty. It  was  shown  that  proceedings  of  invol- 
untary bankruptcy  in  Re  E.  F.  Young  fol- 
lowed by  adjudication  were  instituted  on 
June  4,  1904;  that  the  written  assignment 
was  made  on  February  9,  1904,  delivery  of 
bonds  being  made  shortly  thereafter,  and 
within  the  four  months  as  stated,  and  the 
alleged  agreement  was  entered  into  on  De- 
cember 9,  1903,  prior  to  four  months.  At 
that  time  the  bonds  in  question  had  not  been 
obtained  or  received  by  the  bankrupt,  but 
were  to  l>e  turned  over  to  him  on  payment  of 
some  real  estate,  which  the  bankrupt  had 
theretofore  sold  to  Chas.  W.  Priddy,  incor- 
porated, of  Norfolk,  Va. 

On  the  trial  Issues  were  submitted,  and  re- 
sponded to  by  the  jury,  and  judgment  had 
thereon  as  follows :  "(1)  In  what  amount,  if 
any,  was  B.  F.  Young  indebted  to  defendant 
bank,  February  9,  1904,  by  reason  of  indorse- 
ment or  otherwise?  Answer:  $34,000.  (2) 
Did  B.  F.  Young  within  the  period  of  four 
months  immediately  preceding  June  4,  1904, 
transfer  by  writing  to  the  defendant  bank  the 
$4,500  Norfolk  City  bonds,  and,  if  so,  what 
was  the  cash  value  of  same?  Answer.  Yes, 
$4,400.  (3)  Was  the  said  B.  F.  Young  insol- 
vent on  February  9,  1904,  and  did  he  so  con- 
tinue up  to  and  including  June  4,  1904?  An- 
swer. Yes.  (4)  Did  the  defendant  or.  its 
agents  at  the  time  of  the  transfer  of  the 
$4,500  Norfolk  City  bonds  as  alleged  in  the 
complaint  have  reasonable  cause  to  believe 
that  such  transfer  was  intended  as  a  prefer- 
ence to  the  defendant  bank  by  said  B.  F. 
Young?  Answer.  Yes.  (5)  Did  the  defend- 
ant B.  F.  Young  in  December,  1903,  agree 
verbally  with  the  defendant  to  transfer  to 
said  bank  the  Norfolk  City  bonds  of  $4,500, 
if  said  defendant  bank  would  loan  the  said 
B.  F.  Young  for  Merchants'  &  Farmers'  Bank 
$10,000,  and  the  South  Dunn  Manufactur- 
ing Company  $10,000,  and  did  the  defendant 


bank  make  said  loans  as  agreed?  Answer. 
Yes.  (6)  Did  B.  F.  Young  In  furtherance  of 
the  agreement  of  December,  1908,  execute 
the  paper  writing  of  February  9,  1904?  An- 
swer. Yes.  (7)  Did  the  transfer  of  the  $4,- 
500  Norfolk  Ci^  bonds  to  defendant  bank  en- 
able the  defendant  bank  to  obtain  a  greater 
percentage  of  its  debt  against  B.  F.  Young 
than  other  creditors  in  the  same  class  as 
bank  obtain?  Answer.  Yes.  (8)  What  inter- 
est did  B.  F.  Young  have  in  the  $4,400  re- 
ceived by  the  defendant  bank  from  a  sale  of 
the  Norfolk  City  bonds?  Answer.  $3,150, 
with  Interest  from  March  1,  1904,  at  6  per 
cent  It  having  been  admitted  of  record 
that  petition  in  bankruptcy  was  duly  filed 
against  said  B.  F.  Young  on  the  4th  day  of 
June,  1904,  and  that  subsequently  he  was 
duly  adjudged  a  bankrupt,  and  that  the  plain- 
tiffs are  the  duly  chosen,  qualified,  and 
now  acting  trustees  of  said  Young  in  bank- 
ruptcy, and  that  the  defendant  is  a  duly 
chartered,  organized,  and  existing  banking  in- 
stitution under  the  laws  of  the  United  States, 
now,  upon  motion  of  the  counsel  for  plain- 
tiffs, it  is  considered,  ordered,  and  adjudged 
that  the  plaintiffs  In  this  action,  R.  L.  God- 
win, J.  D.  Barnes,  and  J.  M.  Hodges,  trustees, 
do  recover  of  the  defendant  in  this  action, 
the  Murchison  National  Bank,  the  sum  of 
$3,150  and  Interest  on  that  sum  from  March 
1,  1904^  and  the  cost  of  this  action  to  be 
taxed  by  the  clerk  of  tills  court" 

Thereupon  defendant  bank  excepted  and 
appealed. 

Godwin  &  Davis,  D.  H.  McLean,  and  R.  L. 
Godwin,  for  plaintiff.  B.  K.  Bryan  and  Shep- 
herd &  Shepherd,  for  defendants. 

HOKB,  J.  (after  stating  the  cdse  as  above). 
The  verdict  of  the  jury  on  the  fifth  and  sixth 
issues  was  as  follows:  *'(5)  Did  the  defend- 
ant B.  F.  Young  in  December,  1903,  agree 
verbally  with  the  defendant  bank  to  transfer 
to  said  bank  the  Norfolk  City  bonds  of  $4,- 
500,  if  said  defendant  bank  would  loan  the 
said  B.  F.  Young  for  Merchants'  &  Farmers' 
Bank  $10,000,  and  the  South  Dunn  Manu- 
facturing Company  $10,000,  and  did  the  de- 
fendant bank  make  said  loans  as  agreed? 
Answer.  Yes.  (6)  Did  B.  F.  Young  in  fur- 
therance of  the  agreement  of  December,  1903, 
execute  the  paper  writing  of  February  9, 
1904?  Answer.  Yes."  And  the  paper  writ- 
ing referred  to  and  established  by  the  sixth 
issue  and  the  response  thereto  contains  the 
following  recital  as  to  the  agreement  be- 
tween defendant  bank  and  B.  F.  Young,  of 
date  December,  1903,  and  more  than  four 
months  prior  to  the  institution  of  the  pro- 
ceedings in  bankruptcy:  "Witnesseth,  that 
whereas,  the  Merchants'  &  Farmers'  Bank  of 
Dunn,  N.  C,  is  Indebted  to  the  Murchison 
National  Bank  of  Wilmington,  N.  C,  in  a 
large  sum  of  money  which  was  loaned  to  the 
Merchants'  &  Farmers'  Bank  and  the  South 
Dunn  Mfg.  Co.,  at  the  request  of  the  party 
of  the  first  part  and,  whereas,  at  the  time 
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of  Bald  loans  the  party  of  the  first  part 
ain^eed  with  the  said  Murchlson  National 
Bank  that,  If  It  woald  make  said  loans,  that 
the  party  of  the  first  part  had  sold  three 
brick  stores  In  the  town  of  Dunn,  N.  C,  to 
one  Chas.  W.  Prlddy,  Incorporated,  of  Nor- 
folk, Ya.,  and  that  the  deed  of  said  stores 
was  to  be  made  when  the  abstracts  of  title  for 
said  stores  had  been  approved  by  said  Prlddy 
(Incorporated),  and  the  purchase  money  was 
paid,  and  It  was  agreed  by  the  said  parties 
hereto  that,  if  the  said  Mnrchlson  Bank 
would  make  said  loans,  the  party  of  the 
first  part  would  pay  over  the  money  derived 
from  said  sale,  to  wit,  the  sum  of  $4,500.00, 
to  the  party  of  the  second  part  on  account  of 
the  Indebtedness  then  created  to  the  said 
party  of  the  second  part,  and,  whereas,  there 
has  been  more  delay  In  consummating  said 
sale  than  was  anticipated,  and  the  said  party 
of  the  first  part  Is  desirous  of  carrying  out 
said  agreement :  Now,  therefore,  In  consider- 
ation of  the  premises,  the  said  party  of  the 
first  part  doth  hereby  transfer  and  assign* 
sell,  and  convey  to  the  said  party  of  the  sec- 
ond part  all  his  right,  title,  interest,  and  es- 
tate In  the  three  stores  bargained  to  Prlddy 
Co.,  Limited,  and  the  purchase  price,  thereof 
when  same  is  received  on  the  consummation 
of  the  sale."  There  is  no  allegation  of  fraud 
in  the  transaction  between  these  parties  in 
December,  nor  that  the  same  was  had  with 
any  Intent  to  evade  the  general  policy  or  ex- 
press provisions  of  the  bankruptcy  act  This 
being  true,  on  the  facts  established  by  these 
two  findings,  the  court  is  of  opinion  that  for 
a  present  cash  consideration  then  passing  a 
claim  was  created  In  favor  of  defendant  to 
these  bonds,  the  purchase  price  of  the  prop- 
erty referredr  to  In  the  agreement,  which  at- 
tached as  soon  as  they  passed  in  considera- 
tion for  the  sale,  good  against  the  bankrupt 
himself,  and  enforceable  In  equity  against  the 
plaintiffs  holding  the  estate  as  trustees  un- 
der the  bankruptcy  proceedings,  and  there  is 
nothing  In  the  verdict  on  the  other  issues 
which  destroys  or  impairs  the  force  and  ef- 
fect of  this  position ;  the  word  "transfer"  in 
the  fourth  issue  evidently  having  the  same 
significance  as  in  the  fifth. 

It  is  accepted  doctrine  that  as  a  gener- 
al proposition  the  trustee  In  bankruptcy  is 
vested  with  no  better  right  or  title  to  the 
property  than  the  bankrupt  had  when  the 
trustee's  title  accrued ;  and,  unless  in  contra- 
vention of  some  established  principle  of  law 
or  public  policy  or  some  express  provision 
of  the  bankruptcy  act,  a  claim  valid  against 
the  bankrupt  will  be  upheld  against  his 
trustee.  Mfg.  Ck>.  v.  Gassell,  201  U.  B.  844- 
352,  26  Sup.*  Ct  481,  60  L.  Ed.  782;  Hewit  v. 
Berlin  Machine  Works,  194  U.  S.  296,  24 
Sup.  Gt  690,  48  L.  Ed.  986;  Smith  v.  God- 
win (a  decision  at  present  term)  145  N. 
O.  — ^,  58  S.  E.  1089 ;  Loveland  on  Bankruptcy 
(2d  Ed.)  p.  368.  As  said  in  this  last  cita- 
tion (Loveland,  supra):  "The  trustee  takes 
the  title  of  the  bankrupt  subject  to  all  equi- 


ties, Hens,  or  incumbrances,  whether  created 
by  operation  of  law  or  by  the  act  of  the 
bankrupt  which  existed  against  the  property 
of  the  bankrupt,  exc^t  in  cases  of  levies, 
judgments,  attachments,  or  other  Judicial 
liens  created  against  the  property  within 
four  months  preceding  the  commencement  of 
proceedings  in  bankruptcy,  and  except  In 
cases  where  the  disposition  of  property  by 
the  bankrupt  is  declared  to  be  fraudulent 
and  void."  It  Is  also  established  that,  un- 
less the  bankruptcy  act  otherwise  provides, 
the  validity  of  an  assignment  or  claim  is  to 
be  determined  in  accordance  with  the  prin- 
ciples of  local  law.  Thompson  v.  Fairbanks, 
196  n.  S.  516,  25  Sup.  Ot  306,  49  L.  Ed. 
577 ;  Humphrey  v.  Tatman,  198  U.  S.  91,  25 
Sup.  Ct  567,  49  L.  Ed.  956.  And  it  will  be 
observed  that,  under  our  law,  no  valid  objec- 
tion can  be  urged  against  the  defendants* 
claim  by  reason  of  the  fact  that  the  bonds, 
the  subject-matter  of  the  contract,  and  which 
represented  the  purchase  price  of  the  proper^ 
ty,  were  not  in  the  possession  or  control  of 
the  bankrupt  when  the  agreement  of  Decem- 
ber was  entered  into.  On  the  contrary,  unless 
inhibited  by  some  principle  of  public  poller* 
our  decisions  expressly  uphold  and  enforce 
such  contracts,  both  as  to  tangible  prc^erty 
and  choses  in  action,  to  vested  as  well  as  con- 
tingent interests.  Brown  v.  Dail,  117  N.  C. 
41,  28  8.  B.  45;  Williams  T.  Chapman,  118 
N.  C.  948,  24  S.  E.  810;  Chemical  Co.  v. 
McNalr,  139  N.  C.  328,  51  S.  E.  949;  Nelson 
V.  Edwards,  40  Barb,  (N.  Y.)  283. 

Applying  these  principles,  we  are  of  the 
opinion  that  the  force  and  effect  of  the  ver- 
dict is  to  establish  for  a  cash  consideration, 
to  wit,  the  loan,  an  equitable  assignment  of 
these  bonds,  the  purchase  price  of  the  prop- 
erty in  ^  December,  1903,  the  date  when  the 
contract  was  made,  to  be  consummated  by 
delivery  of  the  bonds  whenever  and  as  soon 
as  they  came  into  the  control  of  E.  F.  Young, 
pursuant  to  the  sale  which  was  then  being 
conducted.  While  the  language  of  the  issue, 
'•verbally  agreed  to  transfer,"  might  be  con- 
strued as  constituting  an  executory  agree- 
ment, when  taken  in  connection  with  the 
pleadings  and  evidence,  and  especially  in  ref- 
erence to  the  more  explicit  ascertainment 
of  the  terms  of  the  December  trade,  made  a 
part  of  the  verdict  on  the  sixth  Issue,  we 
think  that  a  present  equitable  assignment 
was  thereby  created,  and  the  words  "agree 
to  transfer"  clearly  referred  to  an  agreement 
to  "deliver"  the  bonds  whenever  the  same 
came  to  hand.  This  meaning  of  the  term 
'transfer"  Is  recognized  in  the  definition  of 
the  word  given  by  Bankr.  Act  July  1,  1898, 
c.  641,  S  1,  30  Stat  544  [U.  S.  Comp.  St 
1901,  p.  3418],  has  been  applied  In  various 
decisions  rendered  in  administration  of  the 
law  (Words  and  Phrases  Judicially  Defined, 
vol.  8,  p.  7066),  and  is  so  clearly  the  signifi- 
cance contemplated  by  the  parties  in  the 
transaction  as  established  by  the  verdict  that 
we  have  no  hesitation  in  holding,  a«  stated. 
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that  the  contract  amounted  to  a  present  equi- 
table assignment  in  December,  more  than 
four  months  prior  to  the  institution  of  the 
bankruptcy  proceedings,  and  the  right  of  de- 
fendant to  the  bankrupt's  Interest  in  these 
bonds  is  supported  by  well-established  prin- 
ciples of  equity  and  by  the  great  weight  of 
authority.  Walker  ▼.  Brown,  165  U.  S- 
e55,  17  Sup.  Gt  453,  41  L.  Ed.  865;  Hauselt 
V.  Harrison,  105  U.  S.  401,  26  L.  Bd.  1075; 
Union  Trust  Ck>.  y.  Bulkeley,  150  Fed.  510, 
80  C.  a  A.  328;  In  re  J.  F.  Grandy  &  Son 
(D.  a)  146  Fed.  318;  Wilder  v.  Watts  (D. 
G.)  138  Fed.  426;  Sabin  v.  Gamp  (G.  G.)  98 
Fed.  974;  Smith  v.  Godwin,  Trustee,  146  N. 
C.  — ,  58  S.  B.  1089;  Brem  v.  Govlngton, 
104  N.  G.  589,  10  S.  B.  706;  Lawson  7. 
Pringle,  98  N.  a  450,  4  S.  B.  188.  See,  also, 
a  very  full  and  learned  note  by  the  editor  to 
case  of  Moody  v.  Wright,  46  Am.  Dec.  706- 
717  (the  case  being  from  13  Mete.  [Mass.]  17). 
In  this  last  reference  on  page  717  it  Is  said: 
'TThe  grounds  of  these  decisions  are  that 
the  mortgage,  though  inoperative  as  a  con- 
veyance, is  operative  as  an  executory  con- 
tract which  attaches  to  the  property  when 
acquired,  and  in  equity  transfers  the  bene- 
ficial Interest  to  the  mortgagee,  the  mort- 
gagor being  held  as  trustee  for  him,  in  ac- 
cordance with  the  familiar  maxim  that  equity 
considers  that  done  which  ought  to  be  done.'* 
Per  Durfee,  G.  J^  in  Williams  v.  Briggs,  11 
B.  L  478,  28  Am.  Rep.  51&  The  case  of 
Mitchell  V.  Winslow,  2  Story  (U.  S.)  630,  Fed. 
Gas.  No.  9,673,  )s  a  leading  American  case 
upon  this  subject  A  mortgage  was  given  in 
that  case  by  two  manufacturers  of  cutlery 
upon  all  the  tools  and  machinery  in  their 
manufactory,  and  upon  all  the  tools  and 
machinery  which  they  might  purchase  with- 
in four  years,  and  all  stock  that  th^  might 
manufacture  during  the  same  time.  It  was 
held  to  create  a  good  equitable  lien,  and  was 
protected  as  such  under  the  bankruptcy  act. 
At  page  644  of  2  Story  [Fed.  Gas.  No.  9,673], 
Story,  J.,  said:  *'It  seems  to  me  a  clear  re- 
sult of  all  the  authorities  that  wherever  the 
parties  by  their  contract  intend  to  create  a 
positive  lien  or  charge,  either  upon  real  or 
upon  personal  property,  whether  then  owned 
by  the  assignor  or  contractor,  or  not,  or  if 
personal  property  whether  it  is  then  in  esse  or 
not,  it  attaches  in  equity  as  a  lien  or  charge 
-upon  the  particular  property  as  soon  as  the 
assignor  or  contractor  acquires  a  title  thereto 
against  the  latter,  and  all  persons  asserting 
a  claim  thereto  under  him,  either  voluntarily 
or  with  notice,  or  in  bankruptcy."  And  in 
^Walker  v.  Brown,  165  U.  S.  655,  17  Sup.  Gt 
463,  41  L.  Bd.  865^  the  general  doctrhie  is 
stated  thus,  citing  with  approval  3  Pom- 
eroy's  Equity,  p.  1235:  "Every  express  ex- 
ecutory agreement  In  writing,  whereby  the 
contracting  party  sufficiently  indicates  an 
Intention  to  make  some  particular  property, 
real  or  personal,  or  fund,  therein  described 
or  Identified,  a  security  for  a  debt  or  other 
obligation,  or  whereby  the  party  promises  to 


convey  or  assign  or  transfer  the  property 
as  security,  creates  an  equitable  lien  upon 
the  property  so  Indicated,  which  Is  enforce- 
able against  the  property  In  the  hands  not 
only  of  the  original  contractor,  but  of  his 
heirs,  administrators,  executors,  voluntary 
assignees  and  purchasers,  or  encumbrancers 
with  notice."  By  the  contract  of  December,. 
1908,  when  these  bonds  came  into  his  pos- 
session and  control,  E.  F.  Young  had  no  right 
to  deal  with  them,  except  to  deliver  them  to 
the  defendant  bank  as  required  by  its  terms. 
On  the  equitable  principle  which  considers 
that  done  which  the  parties  are  under  a 
binding  agreement  to  do,  said  Young  had  no 
right  to  make  any  other  disposition  of  this 
specific  property.  This  is  the  principal  test 
by  which  an  equitable  assignment  may  be 
distinguished  from  an  executory  agreement 
to  assign,  and  a  case  Is  presented  where  the 
claimant  has  a  right  to  the  specific  prop- 
erty against  the  bankrupt  himself,  and 
where,  in  the  absence  of  some  interfering 
state  regulation  or  of  some  adverse  provi- 
sion of  the  bankrupt  law  Itself,  the  defend- 
ant's right  Is  enforceable  against  the  trustee. 
It  is  this  creation  of  a  present  Interest  in 
the  bonds  themselves  amounting  to  an  equi- 
table assignment  thereof  which  differentiates 
the  present  case  from  many  of  those  cited, 
and  relied  upon  by  the  plaintiffs*  trustees. 
Some  of  these  were  cases  where  from  the 
very  general  terms  of  the  agreement  no 
right  in  any  specific  property  was  acquired 
at  all.  In  others  from  the  nature  of  the 
interest  or  by  reason  of  some  interfering 
principle  of  positive  law  or  public  policy  no 
right  in  any  q>ecific  property  was  created, 
exc^t  within  the  period  when  it  was  avoid- 
ed by  express  provisions  of  the  bankruptcy 
law  itself.  Thus  in  Sheridan's  Gase  (D.  G.) 
98  Fed.  406,  there  was  an  executory  agree* 
ment  to  pledge  property  made  prior  to  the 
four  months,  and  the  property  was  actually 
delivered  within  such  period.  By  the  very 
nature  of  a  pledge  no  interest  passes  until 
delivery,  and  this  was  on  that  ground  avoid- 
ed as  a  .prohibited  preference 

In  several  other  decisions  an  executory 
agreement  to  give  a  chattel  mortgage  made 
prior  to  the  four  months  was  not  allowed  to 
validate  the  mortgages  executed  or  register- 
ed within  the  prohibited  period.  In  re  Great 
Western  Mfg.  Go.,  152  Fed.  123,  81  G.  G.  A. 
341;  Loeser  v.  Bank  &  Trust  Go.,  148  Fed. 
975,  78  G.  G.  A.  597;  In  re  Dismal  Swamp 
Go.  (D.  G.)  135  Fed.  415.  These  and  other 
like  cases,  as  we  apprehend  them,  were  de- 
cided either  because  of  some  state  law  which 
avoided  such  mortgages  against  creditors,  ex- 
c^t  from  r^lstration,  or  by  reason  of  the 
amendment  to  the  bankrupt  act  made  on 
February  5,  1903  (32  Stat  799,  c.  407,  §  13 
[U.  S.  Gomp.  St  Supp.  1907,  p.  1031]),  to  the 
effect  that,  **where  a  preference  consists  in 
a  transfer,  such  period  of  four  months  shall 
not  expire  until  four  months  after  the  re- 
cording and  registering  of  the  transfer,  If  by 
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law  such  recording  and  registering  is  re- 
quired.'' And  this  requirement  of  registra- 
tion distinguishes  a  decision  of  our  own 
court  Lance  v.  Tainter,  137  N.  a  249,  49 
S.   E.  211. 

Since  the  opinion  was  prepared,  it  has 
been  earnestly  contended  that,  inasmuch  as 
.the  contract  under  which  the  defendant 
claims  the  bonds  applies  also  in  terms  to 
realty,  the  case  of  Lance  ▼.  Tainter,  supra, 
Lb  direct  authority  against  the  defendant's 
claim.  This  position  might  avail  the  plain- 
tiff if  the  sale  of  the  land  had  not  been 
carried  out  and  the  defendant  was  seeking 
to  establish  his  claim  against  the  land  it- 
self. The  sale,  however,  was  completed  ac- 
cording to  the  contract  with  the  Norfolk 
Company^  and  this  litigation  is  over  the 
proceeds.  Our  registration  laws  concerning 
realty  have,  therefore,  no  application  to  the 
cause,  on  the  principle  established  in  the  de- 
cisions of  Bourne  v.  Sherrili,  143  N.  C.  381, 
65  8.  E.  799,  and  the  authorities  therein 
cited. 

Without  going  Into  a  careful  analysis  of 
these  decisions  which  could  serve  no  good 
purpose  and  would  unduly  lengthen  our  opin- 
ion, we  deem  it  sufficient  to  say  that  they 
do  not  apply  here.  This  case  presents  no  ex- 
ecutory agreement  to  make  a  pledge  of  per- 
sonal property  as  security  for  a  past  in- 
debtedness, nor  is  it  an  executory  agree- 
ment to  give  a  chattel  mortgage  or  other  lien 
which  requires  registration  either  by  state 
law  or  the  bankruptcy  act  and  its  amend- 
ments. But,  as  we  have  endeavored  to 
show,  it  is  a  present  equitable  assignment 
for  a  cash  consideration  of  the  bonds,  to  be 
delivered  or  "transferred"  to  the  defendant 
bank  whenever  they  came  into  possession 
of  the  bankrupt,  and  to  be  then  appropriated 
to  the  indebtedness  as  far  as  it  would  pay 
the  same.  We  are  of  opinion,  therefore,  and 
■o  hold,  there  was  error  in  the  Judgment  as 
rendered,  and  that,  as  a  conclusion  of  law 
on  the  verdict  as  it  now  stands,  there  should 
be  Judgment  entered  that  defendant  go  with- 
out day.  Let  this  be  certified,  and  Judgment 
entered  accordingly. 

Reversed. 

BROWN,  J.,  did  not  sit 

(146  N.  C.  14) 

MORROW   V.   NORTH  CAROLINA  B.  CX). 

(Supreme  Ck>art  of  North  Carolina.     Nov.  13, 
1907.) 

1.  AppEAir—ExospTioNs— Abandonment. 

Exceptiona  in  the  record  to  admission  of 
evidence  will  be  deemed  abandoned  where  they 
are  not  mentioned  in  the  brief  or  called  to  the 
attention  of  the  appellate  court  in  the  argu- 
ment. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  |§  4250-4261.] 
2l  Railboads  ~  Cbossinq    Accident  — Con - 

TEIBUTOBT    NEOLIQENCE— EVIDENCE  —  QUES- 
TION FOB  JUBY. 

PlaintilTB  testimony  that  when  he  reached 
the  crossing  of  defendant's  railroad  a  freight 


train  was  on  It:  that  he  waited  five  minutes 
for  it  to  pass ;  that  after  it  did  so  he  looked  to 
see  if  another  train  was  coming,  but  could  not 
see  or  hear  any  except  the  freight;  that  he 
then  started  across;  that  he  could  not  see  the 
passenger  train  that  struck  him,  on  account  of 
the  smoke  and  noise  from  the  freight  train,  and 
because  it  was  not  lit  up,  it  being  a  dark  and 
cloudy  winter  evening,  and  there  being  a  dri&> 
sling  rain,  and  there  being  a  fog  rising  from 
the  ground— is  sufficient  to  go  to  the  jury  on 
the  question  of  freedom  from  contributory  neg- 
ligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  |S  116&-1189.] 

8.   BaHE— INSTBUOTIONS. 

The  instruction,  in  action  for  injury  to  a 
traveler  from  being  struck  by  a  passenger  train 
as  he  was  going  over  a  railroad  crossing  just 
after  a  freight  train  had  passed,  that  if  the 
conditions  from  the  smoke  and  cloudy  weather, 
the  lateness  in  the  day,  and  the  moving  of 
freight  trains,  were  such  that  looking  would 
not  disclose  the  train,  and  plaintiff  crossed  even 
without  looking  and  listening,  he  would  be  ab- 
solved from  the  usual  consequences  of  such 
omission,  is  erroneous;  the  conditions  of  the 
atmosphere  and  the  hour  not  being  obstructions, 
and  not  excusing  a  traveler  from  exercising  his 
senses  of  sight  and  hearing. 
4.  Appeal— Habmlebs  Bbbob  —  UNNscEsaABT 

INSTBUCTIONS. 

Where  an  action  for  Injury  to  a  traveler 
from  being  struck  by  a  train  at  a  crossing  was 
not  tried  on  the  theory  that  he  did  not  look 
and  listen  and  otherwise  exercise  due  care,  bat 
that  he  did  all  the  law  required  of  him,  and 
he  offered  no  excuse  for  not  looking  and  listen- 
ing, but  testified  positively  that  he  did  both, 
and  gave  the  conditions  surrounding  him  as  a 
reason  for  his  failure  to  detect  the  train,  and 
there  was  no  conflicting  testimony,  an  instruc- 
tion, which  excused  him,  because  of  the  sur- 
rounding conditions,  if  he  did  not  look  and 
listen,  was  unnecessarily  given,  and  harmless. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  3,  Appeal  and  Error,  If  4219-4228.] 

Appeal  from  Superior  Court,  Alamance 
County;   O.  H.  Allen,  Judge. 

This  was  a  civil  action  instituted  by  John 
W.  Morrow  against  the  Nortb  Carolina  Rail- 
road Company  for  personal  injuries  received 
by  the  plaintiff.  A  verdict  and  Judgment 
was  bad  for  the  plaintiff  in  the  sum  of 
$4,000.  The  court  submitted  tbe  usual  is- 
sues of  negligence,  contributory  negligence, 
and  damage,  all  of  which  were  answered  for 
tbe  plaintiff.  From  the  Judgmoit  rendered, 
the  defendant  appealed.    Affirmed. 

King  &  Kimball  and  Parker  ft  Parker,  for 
appellant  Brooks  &  Thomson  and  W.  H. 
Carroll,  for  appellee. 

BROWN,  J.  There  are  a  number  of  ex- 
ceptions in  the  record  to  the  admission  of 
evidence,  but  as  none  of  them  are  mentioned 
in  appellants  brief,  or  were  called  to  our  at- 
tention in  the  argument,  we  deem  them  to 
have  been  abandoned.  The  defendant  offered 
no  evidence.  That  which  was  offered  on  be- 
half of  the  plaintiff  tended  to  prove  these 
facts:  The  plaintiff,  who  lived  in  Alamance 
county,  about  the  17th  day  of  December, 
1905,  went  to  Greensboro.  While  there,  in 
company  with  a  friend,  lie  approached  a 
crosshig  of  the  defendant  railroad  company 
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near  the  coal  chnte  In  the  8nbii|bs  of  Greens- 
boro. Upon  reaching  the  crossing,  which 
was  a  public  highway,  he  found  it  obstmct- 
ed  by  a  freight  train  headed  in  the  direction 
of  Charlotte.  He  waited  about  five  minutes 
for  the  freight  to  clear  the  crossing,  and  at 
once  started  to  the  track  to  cross.  A  pas- 
senger train,  coming  from  the  direction  of 
Charlotte  Into  Greensboro  at  a  high  rate  of 
tpee^  ran  against  him,  knocking  him  off  of 
the  track  and  breaking  his  right  arm.  That 
it  was  between  4  and  5  o'clock  in  the  aft- 
ernoon on  a  cloudy  day  and  drizzling  rain 
upon  melting  sleet  and  ice.  That  from  the 
ground,  on  account  of  the  thawing  of  the 
ice  and  heavy  atmosphere,  a  fog  was  rising 
from  the  ground.  That  the  smoke  from  the 
outgoing  freight  train  circled  back,  mingling 
with  the  fog  and  settling  over  the  track  and 
crossing.  That  before  going  upon  the  track 
in  his  effort  to  safely  cross  plaintiff  stopped 
and  looked  out  to  see  if  there  was  any  train 
approaching  and  listened  likewise.  That  he 
saw  no  train  and  heard  none.  He  did  not 
know  there  was  a  double  track  along  the 
line  at  this  crossing,  and  the  passenger  came 
upon  him  suddenly,  without  ringing  Its  bell 
or  blowing  Its  whistle,  or  giving  any  other 
signal  or  warning  of  its  approach.  At  the 
close  of  the  evidence,  the  defendant  moved 
his  honor  to  dismiss  the  plaintiff's  complaint 
and  for  Judgment  as  of  nonsuit,  for  that  on 
the  plaintifTs  evidence  his  injury  resulted 
from  his  own  negligence,  and  not  from  any 
negligence  of  the  defendant.  The  refusal 
to  grant  this  motion  is  assigned  as  error, 
.  and  the  correctness  of  the  ruling  seems  to  be 
the  principal  contention  in  the  case. 

In  view  of  the  decided  character  of  the 
testimony  of  the  plaintiff  himself,  it  is  dif- 
ficult for  us  to  comprehend  upon  exactly 
wliat  theory  of  the  law  the  court  was  expect- 
ed to  grant  the  motion.  He  states  that  when 
he  reached  the  crossing  a  freight  train  oc- 
cupied It,  and  he  waited  for  five  minutes 
until  it  could  pass.  After  the  freight  train 
passed,  he  looked  to  see  if  there  was  another 
train  coming,  and  he  could  neither  see  nor 
bear  any  except  the  freight  Then  he  started 
across  the  track.  He  further  states  that  he 
couid  not  see  the  incoming  passenger  train 
that  struck  him,  on  account  of  the  smoke 
and  noise  from  the  freight  train,  and  because 
It  was  not  lit  up,  or  anything  of  the  kind. 
It  was  a  dark  and  cloudy  evening,  just  aft- 
er a  big  sleet.  It  was  in  the  winter  time,  it 
was  misting  rain,  and  the  fog  was  rising 
from  the  ground,  and  the  smoke  and  fog 
made  it  darker.  According  to  this  evidence. 
the  plaintiff  brought  himself  fully  within 
the  standard  of  duty  laid  down  by  the  au- 
thorities. The  duty  of  one  approaching  a 
railroad  track  Is  very  clearly  and  fully  dis- 
cussed by  Mr.  Justice  Hoke,  in  Cooper  v.  R. 
R^  140  N.  a  215,  62  S.  B.  832,  3  L.  R.  A. 
CN.  8.)  391,  and  the  precedents  are  there  col- 
lected.   Tested  by  the  rule  there  laid  down, 


and  by  many  other  precedents  that  can  be 
cited,  the  court  did  not  err  in  holding  that 
upon  his  own  showing  plaintiff  was  not 
guilty  of  conlTibutory  negligence.  If  we  be- 
lieve what  he  says  about  the  matter,  he  ex- 
ercised his  senses  of  hearing  and  sight,  and 
nevertheless  failed  to  detect  the  approach 
of  the  passenger  train.  His  honor  was  quite 
right  in  submitting  the  question  to  the  jury 
upon  the  principle  laid  down  in  Laverenz  v. 
Raili'oad,  56  Iowa,  689,  10  N.  W.  268,  and 
approved  in  Cooper  v.  R.  R.,  supra:  "That 
a  person  who  voluntarily  goes  on  a  railroad 
track  at  a  point  where  there  is  an  unob- 
structed view  of  the  track,  and  falls  to  lo<^ 
or  listen  to  danger,  cannot  recover  for  an 
injury  which  might  have  been  avoided  by 
so  looking  and  listening;  but  when  the 
view  is  obstructed,  or  other  facts  exist  which 
tend  to  complicate  the  matter,  the  question 
of  contributory  n^ligence  then  becomes  one 
for  the  Jury." 

We  think  his  honor  was  in  error  in  in- 
structing the  Jury  that  "If  the  conditions 
from  the  smoke  and  cloudy  weather,  the 
lateness  in  the  day,  and  the  moving  of  the 
freight  trains,  were  such  that  looking  would 
not  disclose  the  approaching  train,  and  there 
was  no  sounding  of  whistle  or  bells»  so  that 
listening  would  not  disclose  the  approaching 
train,  and  the  plaintiff  crossed  even  without 
looking  and  listening,  and  was  injured,"  he 
would  be  absolved  from  the  usual  conse- 
quences of  the  failure  to  perform  such  du- 
ties. The  condition  of  the  atmosphere  and 
the  hour  of  the  day  do  not  constitute  the 
"obstructions"  referred  to  in  Cooper's  and 
other  cases,  and  do  not  excuse  a  traveler 
from  exercising  his  senses  of  sight  and  hear- 
ing in  crossing  a  railroad  track.  On  the 
contrary,  the  darker  it  is  the  more  careful 
he' should  be.  Nor  is  the  traveler  to  listen 
for  bell  or  whistle,  and  nothing  else.  He 
must  use  due  care  to  listen  for  the  approach 
of  the  train  as  well,  for  common  experience 
teaches  us  there  are  times  when  the  ap- 
proach of  a  train  may  be  detected  without 
bearing  either  bell  or  whistle.  But  we  think 
this  instruction  was  unnecessarily  given, 
and,  in  view  of  the  evidence,  was  entirely 
harmless  to  defendant  The  case  was  not 
tried  upon  the  theory  that  the  plaintiff  did 
not  look  and  listen  and  otherwise  exercise 
due  care,  but  upon  the  theory  that  he  did 
do  all  the  law  required  of  him.  He  did  not 
offer  as  an  excuse  for  not  looking  and  lis- 
tening the  fact  that  the  conditions  were  such 
he  could  neither  see  nor  hear.  On  the  con- 
trary, he  testifies  positively  that  he  did  both, 
and  gives  the  conditions  surrounding  him  as 
n  reason  for  his  failure  to  detect  the  train 
until  it  was  within  six  feet  of  him.  We  do 
not  think  this  error  could  have  possibly 
misled  the  Jury,  in  view  of  the  fact  that 
there  was  no  conflicting,  evidence  whatever, 
and  plaintiff's  own  evidence,  if  believed  by 
them,  established  the  fact  that  he  both  look- 
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•d  and  listened  and  exercised  proper  ylgl- 
lance  when  he  started  across  the  track. 

In  all  other  reeipectB,  we  find  no  error  In 
his  honor's  InstructlonB. 

No  error. 


(146  N.  C.  18) 

McGOIiLnM  et  al.  ▼.  GHISHOLM  et  al. 

(Supreme  Court  of  North  Carolina.     Nov.  13, 
1907.) 

1.  BjBCTMBirr— BUBDSN   OV  PbOOT— IlfTERBSTB 

Conveyed. 

N.  conv^ed  land  to  J.  and  M.,  as  ten- 
ants in  common,  and  J.'s  interest  descended 
to  M.  M.  reconveyed  an  undivided  half  interest 
in  fee  to  N.,  and  on  the  same  day  conveyed  to 
him  an  undivided  half  interest  for  life.  N. 
conveyed  the  entire  tract  to  plaintiffs.  <  J.'s  ad- 
piinistrator  had  J.'s  interest  sold  to  pay  his 
debts,  and  the  purchaser  had  the  tract  parti- 
tioned by  metes  and  bounds,  between  himself 
and  plaintiffs.  In  this  action  to  recover  pos- 
session, plaintiffs  claim  that  M.'s  deed  to  N.  in 
fee  simple  conveved  her  original  interest,  and 
that  her  other  deed  to  him  for  life  conveyed 
the  interest  descended  from  J.  Defendants 
claim  that  the  original  interest  was  conveyed 
for  life,  and  the  descended  interest  in  fee.  Held, 
that  the  burden  was  upon  plaintiffs  to  sustain 
their  claim. 

[Ed.  Note.~For  cases  in  ooint.  see  Cent  Dig. 
vol.  17,  Ejectment,  S§  238-2^.] 

2.  Same— EJviDENCB— Admissibility. 

That  J.'s  administrator's  petition  to  sell  J.'s 
interest  alleged  that  it  was  that  interest  which 
was  "deeded"  to  N.  by  M.,  and  that  one  plain- 
tiff herein  as  guardian  ad  litem  of  the  other  ad- 
mitted the  allegation,  was  admissible  to  show 
which  interest  was  conveyed  to  N.  in  fee. 
8.  Judgment  — >  Rbooveby  on  Ground  not 

Pleaded. 

Where  plaintiffs,  in  an  action  to  recover  an 
entire  tract,  unsuccessfully  relied  on  a  convey- 
ance to  them,  they  could  not  recover  an  un- 
divided interest  on  the  theory  of  an  estoppel; 
the  pleadings  not  suggesting  a  title  by  estoppel. 

[Ed.  Note.—For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  §S  434-136.] 

4.  Same— Estoppel— Decbeb  in  PABTmoN. 

Where  plaintiffs  failed  to  recover  land  un- 
der their  claim  of  a  conveyance  to  them,  they 
could  not  recover,  even  by  amending,  upon  the 
theory  of  an  estoppel  arising  in  a  former  parti- 
tion proceeding  by  an  outsider,  in  which  plain- 
tiffs and  defendants  herein  were  defendants, 
where  the  petition  in  partition  did  not  under- 
take to  set  out  the  interests  of  the  defendants 
therein  inter  sese,  and  the  only  fact  adjudicated 
was  that  the  outsider  owned  the  interest  set 
apart  to  him. 

[Ed.  Note.—For  cases  in  x>oint.  see  Cent.  Dig. 
vol.  30.  Judgment,  fS  1263-1268.] 

Appeal  from  Superior  Court,  Montgomery 
County;  Justice,  Judge. 

Action  by  Anne  Eliza  McCoUum  and  an- 
other against  Mary  E.  Chlsholm  and  others 
to  recover  land.  From  a  Judgment  of  non- 
suit, plaintiffs  appeal.    Affirmed. 

This  is  an  action  for  the  recovery  of  a  tract 
of  land  described  in  the  complaint  Plaintiffs 
allege  that  they  are  the  owners  of  the  land, 
and  that  defendants  are  in  wrongful  posses- 
sion thereof.  Defendants  denied  plaintiffs* 
allegation  of  ownership  and  set  out  their 
chain  of  title.  His  honor,  being  of  the  opin- 
ion that,  upon  the  entire  evidence^  plaintiffs 


were  not  entHled  to  recover,  they  submitted 
to  judgment  of  nonsuit  and  appealed.  The 
facta  are  set  out  in  the  ophiion. 

R.  T.  Poole  and  J.  A.  Spence,  for  appel- 
lants. Adams,  Jerome,  Armfleld  &  Maness, 
for  appellees. 

CONNOR,  J.  The  facts,  as  disclosed  by 
all  of  the  eridence,  are:  Neil  McCollum  waa 
on  and  prior  to  July  2,  1892,  the  owner  in 
fee  of  a  tract  of  land,  of  which  the  locus  in 
quo  is  a  part,  and  on  said  day  conveyed  the 
entire  tract  to  his  two  children,  John  McCol- 
lum and  defendant  Mary  E.  Chlsholm,  as  ten- 
ants in  common.  On  December  20,  1894^  John 
McCollum  died  intestate  and  without  issue; 
his  one-half  undivided  Interest  in  said  land 
descending  to  his  sister,  defendant  Mai7  E. 
On  November  16,  1895,  said  Mary  B.  Chia- 
holm  conveyed  to  her  father,  Neil  McCollum, 
''a  one-half  undivided  interest*'  In  said  land 
in  fee.  On  the  same  day,  said  Mary  B.  Chls- 
holm conveyed  to  her  said  father  'for  the 
term  of  his  natural  life  one-half  undivided 
interest"  in  the  same  land.  In  this  deed  is  a 
clause  providing  that  upon  his  death  the  land 
should  revert  to  her.  On  October  80,  1900, 
said  Neil  McCollum,  for  a  recited  considera- 
tion of  $400,  conveyed  the  entire  tract  of  land 
to  plaintiffs  Anne  Eliza,  his  wife,  and  Annie 
McK.  McCollum,  an  infant  child.  This  deed 
waa  recorded  November  27, 1900.  On  Novem- 
ber 29,  1901,  B.  1>.  McCollum,  administrator 
of  John  McCollum,  deceased,  filed  his  petition 
in  the  superior  court  of  Montgomery  connty 
against  plaintiffs,  Anne  E.  and  Annie  McK. 
McCollum,  Mary  E.  Chisholm,  and  her  has- 
band,  in  which  he  alleged  that  his  intestate 
died  seised  of  one  undivided  half  interest  in 
the  same  land;  that  the  said  lands  descended 
to  his  sister,  M.  B.  Chisholm,  and  that  she  and 
her  husband  "deeded*  the  same  to  Neil  Mc- 
Collum, deceased,  upon  condition  that  he  pay 
the  debts  of  said  John  McCollum,  deceased. 
The  petition  further  alleged  that  Nell  Mc^ 
Collum  was  dead,  and  that  a  sale  of  said  land 
was  necessary  to  pay  the  debts  of  said  John 
McCollum.  In  said  special  proceeding  the 
present  plaintifC,  Anne  B.  McCollum,  waa 
duly  appointed  guardian  ad  litem  of  the  in- 
fant defendant  therein,  and  plaintiff  herein 
duly  filed  her  answer,  in  which  she  admitted 
each  and  every,  of  the  allegations  of  the  peti- 
tion. An  order  was  made  in  said  proceeding 
directing  the  sale  of  the  real  estate  of  John 
McCollum,  deceased.  Sale  was  duly  made 
to  B.  F.  Simmons  and  confirmed.  A  deed  was 
executed  to  him,  by  the  administrator.  On 
October  22, 1902,  said  B.  F.  Simmons  institut- 
ed a  special  proceeding  In  the  superior  court 
of  Montgomery  county  against  plaintiffs  and 
defendants  herein,  for  the  purpose  of  having 
partition  of  said  land.  In  his  complaint  he 
alleged  that  he  was  tenant  in  conmion  with 
defendants  therein ;  that  he  waa  the  owner  of 
one  half  undivided  interest,  and  defendants 
were  the  owners  of  the  other  half.    In  said 
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proceeding,  the  defendant  therein*  Anne  B. 
McCoUum,  m  behalf  of  herself  and  as  guard- 
ian ad  litem  of  the  Infant  defendant,  Annie 
McK.  McC!ollum,  filed  an  answer,  admitting 
that  plaintiff  B.  F.  Simmons  owned  one  half, 
and  that  she  and  her  ward  were  the  owners 
of  the  other  half,  thereof.  An  order  was  du- 
ly made  for  the  partition  of  said  land,  and 
oommissioners  appointed,  who  filed  their  re- 
port, setting  forth  that  they  had  allotted  to 
plaintiff  one  half,  by  metes  and  bounds,  and 
to  "Daniel  Chisholm  and  his  wife,  Anne  Eliza 
Mc€k>llum,  and  Annie  McK.  McCollmn"  the 
other  half  by  metes  and  bounds. 

It  will  be  observed  that  plaintiffs  allege 
that  they  are  the  owners  of  the  entire  tract, 
being  one-half  of  the  land  conveyed  by  Nell 
McGoUnm  to  his  son  John  and  daughter 
Mary.  Defendants,  denying  the  material  al- 
legations in  the  complaint,  set  out  the  several 
deeds  of  conveyance,  alleging  that  defendant 
Mary  conveyed  to  her  father  in  fee  the  one- 
half  undivided  interest  which  descended  to 
her  by  the  death  of  her  brother  John,  and  the 
one-half  undivided  interest  which  was  con- 
veyed to  her  she  reconveyed  to  her  father  for 
his  life.  Plaintiff  replied  to  the  answer,  say- 
ing :  •'That  the  deed  executed  by  Mary  Chis- 
holm and  husband  to  Nell  McCollum  the  16th 
day  of  November,  1895,  In  fee  simple,  was 
her  original  one-balf  undivided  interest  in 
said  land,  and  the  other  one-half  undivided 
interest  which  she  deeded  to  Nell  McCollum, 
on  the  same  day,  for  the  term  of  his  natural 
life,  was  that  which  descended  to  her  from 
John  McCollum.*'  Thus  the  issue  between  the 
parties  Is  clearly  presented.  The  burden  is 
upon  the  plaintiffs  to  show  that  the  one^half 
undivided  interest  which  they  claim  through 
Nell  McCollum  was  the  original  share  conv^- 
ed  to  defendant  Mary  by  said  McCollum  and 
reconveyed  to  him  in  fee  November  16,  1895. 
The  two  deeds  are  made  on  the  same  day, 
and  contain  nothing  on  their  face  to  indicate 
which  one  refers  to  and  conveys  the  original 
interest  owned  by  the  grantor  Mary  B.,  or 
which  was  executed  first  In  order  of  time.  In 
this  condition  of  the  evidence,  there  would  be 
no  presumption  to  aid  the  plaintiffs,  and  they 
would  fail  in  their  action.  If  permitted  to 
speculate,  we  should  say  that,  in  view  of  the 
fact  alleged  by  plaintiffs  and  not  denied,  that 
tbe  deeds  to  both  John  and  Mary  were  volun- 
tary and  "deed  of  gift,"  evidently  made  pursu- 
ant to  some  family  settlement,  it  is  probable 
tbat,  upon  the  death  of  her  brother  John,  un- 
married and  without  issue,  Mary  reconveyed 
his  interest,  which  descended  to  her,  to  her  fa- 
ther and  conveyed  to  him  a  life  estate  in  the 
sbare  originally  conveyed  to  her.  This  view 
18  strongly  supported,  if  not  conclusively 
Bhown,  by  the  fact  that,  after  the  death  of 
Neil  McCollum,  the  administrator  of  John 
files  a  petition  to  sell  John's  undivided  inter- 
est for  the  purpose  of  paying  his  debts.  In 
his  petition,  to  which  the  plaintiffs  and  de- 
fendants are  made  parties,  he  expressly  al- 
leges that  it  was  John's  interest  which  was 
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"deeded"  to  Nell  McCollum  by  defendants  up- 
on condition  that  he  pay  the  debts  of  the  said 
John  McCollum  deceased.  This  allegation  is 
admitted  by  plaintiff  Anne  Bllza,  as  guardian 
ad  litem  of  the  infant  plaintiff.  Whether  this 
admission,  and  the  judgment  rendered  in  that 
proceeding,  constitute  an  estoppel  of  record* 
it  is  not  necessary  to  decide.  It  is  clearly 
competent  evidence  tending  to  show  which 
interest  was  conveyed  by  defendant  to  her 
father  in  fee.  In  any  point  of  view,  the 
plaintiffs  fail  to  make  good  their  allegation 
and  must  fall  in  their  action  to  recover  the 
land  described  in  the  complaint  They  insist 
that,  notwithstanding  this  difficulty,  they  are 
entitled,  by  way  of  estoppel,  to  recover  an  un- 
divided Interest  In  the  land,  relying,  for  this 
purpose,  upon  the  record  in  the  proceeding 
for  partition  by  B.  F.  Simmons.  It  will  be 
noted  that  in  the  complaint  herein  plaintiffs 
allege  title  in  themselves,  generally,  of  the 
entire  land.  The  defendants,  in  their  answer, 
set  out  the  history  of  tbe  title,  whereupon 
plaintiffs,  replying,  state  specifically  the  basis 
of  their  title  to  be  that  the  deed  executed  by 
Mary  Chisholm  to  Neil  McCollum  in  fee  was 
her  original  one-half  undivided  interest  in 
said  land,  and  that  the  other  one-half  interest 
''deeded"  to  Nell  for  life  was  John  McCol- 
lum's  share.  The  plaintiffs  thus  set  out  clear- 
ly their  title,  and  the  parties  are  brought,  by 
the  pleadings,  to  a  single  issue:  Did  Mary 
Chisholm  convey,  by  her  deed  of  November 
16,  1895,  to  NeU  McCollum,  in  fee,  her  origi- 
nal one-half  undivided  Interest?  If  so,  plain- 
tiffs are  entitled  to  the  land  under  the  deed 
from  Neil  McCollum  to  them.  If  not,  they 
fail  in  their  action. 

In  this  condition  of  the  pleadings,  may 
plaintiffs,  falling  to  prove  their  allegation, 
rely  upon  an  entirely  different  title,  having 
its  origin  in  an  estoppel  and  entitling  them 
to  some  unascertained  interest?  In  Richards 
V.  Smith,  98  N.  C.  509,  4  S.  E.  625,  Merrimon, 
J.,  says :  "If  the  plaintiff  should  allege  title 
in  himself,  derived  in  a  specified  way.  It  may 
be  that  he  would  be  compelled  to  prove  it  sub- 
stantially as  alleged,  unless  upon  application 
to  the  court  he  be  allowed  to  amend  the  com- 
plaint." In  TiUlnghast  &  Shearman,  Tr.  Tit. 
fi  443,  it  is  said:  "If  the  plaintiff  sets  out  a 
specific  chain  of  title,  his  evidence  will  be  con- 
fined to  the  title  as  alleged,  and  while  It  is 
not  necessary  to  aver  the  evidences  of  plain- 
tiff's title,  yet,  if  these  be  alleged,  the  sub- 
stantial elements  of  the  title  must  be  stated." 
This,  we  think,  is  in  accordance  with  orderly 
procedure  and  good  pleading.  If  the  plain- 
tiffs wish  to  rely  upon  some  other  title  than 
that  which  they  have  set  out  and  called  up- 
on defendants  to  answer,  they  should  have  an 
amendment  to  their  complaint,  giving  defend- 
ants an  opportunity  to  answer  and  prepare 
their  defense  to  "the  change  of  base."  In  the 
pleadings  there  is  no  reference  to,  or  sugges- 
tion of,  a  title  by  estoppel,  by  reason  of  a  pro- 
ceeding for  partition.    We  are  of  the  opinion 
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that  his  honor,  for  this  reason,  correctly  held 
that  plaintiffs  could  not  recover. 

We  are  further  of  the  opinion  that,  If  plain- 
tiffs had  amended  their  complaint,  they  could 
not  have  succeeded.  The  sole  purpose  of  the 
proceeding  for  partition  was  to  enable  CoL 
Simmons,  who  had  purchased  the  one-half 
undivided  Interest  of  John  McCJollum,  to  have 
such  Interest  set  apart  to  him.  There  was  no 
reason  for  making  the  plaintiffs  herein  par^ 
ties,  as  they  had  no  Interest  In  the  land  after 
the  death  of  Neil  McCoIIum,  under  whom 
they  claimed.  The  petition  did  not  under- 
take to  set  out  the  interests  of  the  defendants 
Inter  sese.  No  such  question  was  presented 
or  decided.  The  only  fact  adjudged  In  the 
proceeding  was  that  Col.  Simmons  was  the 
owner  of  a  half  undivided  interest.  It  would 
have  been  entirely  proper  and  probably  better 
practice  to  have  set  forth  the  condition  of  the 
title  as  between  all  of  the  parties,  but  not 
necessary  for  the  purpose  of  accomplishing 
what  the  petition  desired.  This  case  is  easily 
distinguished  from  Armfleld  v.  Moore,  44  N. 
C.  157,  the  leading  case  in  this  state.  There, 
the  Interest  of  each  party  to  the  record  was 
ascertained.  Pearson,  J.,  says:  "An  estoppel 
must  be  certain ;  that  is,  the  fact  agreed  on, 
or  found  by  the  Jury,  must  be  some  particular 
fact,  and  not  a  generality,  or  matter  of  infer- 
ence. Here,  the  fact  agreed  on  is  certain,  to 
wit,  that  Jane  Moore  was  entitled,  as  a  ten- 
ant in  common,  to  one- third  part  of  four 
slaves."  Here,  there  Is  no  finding  In  respect 
to  the  Interest  of  the  defendants,  except  that 
they  are  tenants  In  common  with  petitioner — 
that  was  the  only  fact  alleged  and  the  only 
fact  necessary  for  him  to  allege.  As  between 
Simmons  and  the  defendants,  in  that  proceed- 
ing, all  parties  are  estopped  to  deny  that  Sim- 
mons was  entitled  to  one-half  the  land.  Gar- 
ter V.  White,  134  N.  C.  466,  46  S.  E.  983,  101 
Am.  St  Rep.  853.  The  decision  in  that  case 
Is  based  upon  the  fact  that  the  exact  interest 
of  each  party  was  put  in  Issue  and  settled  by 
the 'Judgment,  citing  Forder  v.  Davis,  38  Mo. 
107,  in  which  it  is  said  of  the  Judgment: 
"The  partition  establishes  the  title,  severs  the 
unity  of  possession  and  gives  to  each  party  an 
absolute  possession  of  his  portion."  "As  a 
general  rule  parties  to  a  Judgment  are  not 
bound  By  it  In  a  subsequent  controversy  be- 
tween themselves,  unless  they  were  adversary 
parties  in  the  original  action.  That  Is  to  say, 
a  Judgment  for  or  against  two  or  more  Joint 
parties  ordinarily  determines  nothing  as  to 
their  respective  rights  and  liabilities  as 
against  each  other  in  their  own  subsequent 
controversy."  2  Black  on  Judgts.  fi  599.  Of 
course,  if  codefendants,  by  appropriate  plead- 
ings, put  their  rights  Inter  sese  In  litigation, 
they  are  bound  by  the  Judgment  rendered  up- 
on the  questions  litigated.  1  Freeman  on 
Judgts.  I  158.  It  would  work  a  great  wrong 
to  defendants  herein  to  permit  the  Judgment 
in  the  partition  proceedings,  the  only  purpose 
of  which  was  to  have  Col.  Simmons'  one-half 
Interest  in  the  land  set  apart  to  him,  to  di- 


vest them  of  their  title  to  a  share  of  the  land, 
not  In  any  way  In  litigation.  To  do  so  would 
make  estoppel  Justly  odious. 

The  Judgment  of  his  honor  must  he  af- 
firmed. 


(146  N.  C.  10) 

ADEN  V.  DOUB. 
(Supreme  Oonrt  of  North  Carolhuu    Not.  18, 
.      1907.) 

1.  Bills   and   Notes  —  CJollatebal   Aobkb- 

VENTS    AJTECTINO    CHA&ACTEB    OF    INSTBU- 
MENTS. 

So  far  as  the  original  parties  are  concerned, 
a  negotiable  instrument  is  not  of  such  high  dig^ 
nity  as  a  medium  of  exchange  that  the^  parties 
cannot  annex  any  lawful  condition  to  its  pay- 
ment at  the  time  it  is  given. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  7.  Bills  and  Notes,  fi  ^.] 

2.  New   Trial  —  Motion  —  AFFiOAvrr  as  to 
Newly  Discovered  Evidence. 

A  motion  in  tlie  Supreme  Court  for  a  new 
trial  on  the  ground  of  newly  discovered  evidence 
will  be  denied,  where  it  appears  that  such  evi- 
dence was  merely  cumulative,  and  not  of  suffi- 
cient weiglit  to  probably  change  the  result,  and 
that  plaintiff  was  guilty  of  laches  in  not  dis- 
covermg  the  evidence  before  he  did. 

[Ed.  Note.— For  cases  in  point,  see  CenL  Dig. 
vol.  87,  New  Trial,  fi  218.] 

3.  Pleading — Scope  of  Issues  of  Fact. 

When  the  issues  submitted  fully  present  all 
the  material  matters  in  controversy,  they  are 
sufficient  for  the  purpose  of  the  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  S  1212.] 

Appeal  from  Superior  Court,  Forsyth 
County;  Ferguson,  Judge. 

Action  on  a  note  hy  Joseph  Aden  against 
J.  F.  Doub.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.    Affirmed. 

This  is  an  action  brought  to  recover  the 
amount  of  $257.35,  and  interest,  alleged  to 
be  due  by  a  note  given  by  the  defendant 
to  the  plaintiff  as  agent  for  a  policy  In  the 
Security  Life  &  Annuity  Company  for  the 
sum  of  $5,000.  At  the  time  of  the  execu- 
tion of  the  note,  the  parties  entered  into 
a  collateral  written  agreement,  as  a  part  of 
their  contract,  to  the  effect  that  the  defend- 
ant should  have  one  month  after  the  date 
of  the  note  to  determine  whether  he  would 
take  the  policy,  and,  if  he  decided  not  to  ac- 
cept it,  then  the  note  to  be  void.  The  co\irt 
submitted  to  the  jury  certain  issues,  which, 
with  the  answers  thereto,  are  as  follows: 
"(1)  Did  the  defendant  execute  the  note  de- 
scribed In  the  complaint?  Ans.  Yes.  (2)  At 
the  time  of  the  execution  of  said  note,  did 
the  plaintiff  execute  the  agreement  set  out 
In  the  answer?  Ans.  Yes.  (3)  Did  the  de- 
fendant, within  one  month  from  the  execu- 
tion of  the  note  and  agreement,  notify  the 
plaintiff  that  he  would  not  accept  the  policy 
of  insurance  and  offer  to  return  the  same 
and  demand  a  return  of  the  note?  Ans. 
Yes.  (4)  What  amount,  if  any.  Is  due  from 
the  defendant  to  the  plaintiff?  Ans.  Noth- 
ing.** The  plaintiff  excepted  to  the  submis- 
sion of  the  first  three  issues,  and  Insisted 
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that  the  fourth  iBsue  was  auiflcient  to  cover 
the  matters  in  controveray.  Upon  the  ver- 
dict; the  court  rendered  a  Judgment  for  the 
defendant,  and  the  plaintiff  appealed. 

J.  Bb  Alexander  and  G.  EL  Hastings,  for  ap- 
pellant. Watson,  Buxton  &  Watson  and  Ben- 
bow  &  Hall,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  There  is  nothing  in  this  case,  unless 
we  greatly  misunderstand  it,  but  an  issue  of 
fact  The  jury  have  found  that  the  note 
was  given  subject  to  the  written  condition 
that  the  defendant  might  reject  the  policy 
within  80  days,  upon  due  notice,  which  was 
given.  The  position  taken  by  the  plaintiff, 
that  the  evidence  tended  to  contradict  a 
written  instrument,  and  besides  a  negotiable 
instrument,  is  clearly  without  any  support 
in  law.  In  the  first  place,  the  written  agree- 
ment was  made  at  the  very  time  the  note 
was  given,  as  a  part  of  the  same  transaction, 
and  the  plaintiff  is  the  original  payee.  This 
does  not  bring  the  case  within  the  rule  of 
evidence  by  which  it  is  forbidden  to  vary  or 
contradict  a  written  instrument,  nor  within 
that  other  rule  protecting  an  innocent  pur- 
chaser for  value  of  a  negotiable  instrument. 
It  is  not  a  correct  proposition  hi  law,  as 
stated  in  the  plaintiff's  prayer  for  Instruc- 
tions, that  a  negotiable  instrument  is  of 
such  high  dignity,  as  a  medium  of  exchange, 
that  the  parties  cannot  annex  any  lawful 
condition  to  its  payment  at  the  time  it  Is 
Siven,  when  the  action  to  recover  it  is  be- 
tween the  original  parties  to  it  The  ques- 
tion is  fully  discussed  in  Evans  v.  Freeman,' 
142  N.  a  61,  54  8.  B.  847.  This  suit  is 
nothing  more  or  less  than  an  attempt  by  the 
plaintiff  to  recover  ftom  the  defendant  a 
Bum  of  money,  contrary  to  his  express  writ- 
ten agreement,  which  was  executed  cotempo- 
raneously  with  the  note,  that  the  defendant 
should  not  be  liable  therefor,  if  he  rejected 
the  policy,  which  he  did;  that  is,  if  the  ver- 
dict is  true,  and  there  was  strong  evidence 
to  support  it 

The  plaintiff  moved  in  this  court  for  a 
new  trial,  upon  the  ground  that  since  the 
trial  of  the  cause,  he  had  discovered  other 
material  evidence.  We  have  examined  this 
evidence,  and  find  it  to  be  merely  cumulative 
to  that  introduced  at  the  trial,  and,  besides 
ft  does  not  impress  us  as  having  sufficient 
weight  so  as  to  render  it  probable,  or  likely, 
that  the  result  would  be  changed  by  it  if  a 
new  trial  is  awarded.  The  nature  of  the 
evidence  would  indicate,  too,  that  the  plain- 
tiff had  been  guilty  of  laches  in  not  discov- 
ering it  before  he  did.  As  he  wrote  the  let- 
ter to  the  defendant  dated  May  15,  1905,  and 
countersigned'  the  receipt  he  should  cer- 
tainly have  known  of  their  existence  and 
called  for  their  production  at  the  trial  by  a 
specific  notice  or  deman(^  upon  the  defend- 
ant In  Turner  v.  Davis,  132  N.  C.  187,  43 
8.  B.  637,  the  present  Chief  Justice  states 
fully  the  law  applicable  to  motions  of  this 


kind:  "Our  own  decisions  require  as  pre- 
requisites for  such  motions,  whether  made 
below  or  in  this  court  that  it  shall  appear 
by  affidavit  (1)  that  the  witness  will  give 
the  newly  discovered  evidence,  (2)  that  it  is 
probably  true,  (3)  that  it  is  material,  and 
(4)  that  due  diligence  was  used  in  securing 
it  Such  motions  have  been  allowed  only  in 
cases  of  manifest  injustice  and  wrong,  and 
when  there  was  no  other  relief  attainable. 
But  the  motion  will  be  denied  if  the  new 
evidence  merely  tends  to  contradict  a  wit- 
ness examined  on  the  trial,  or  to  discredit 
the  opposing  witness,  or  is  merely  cumula- 
tive; and  it  is  (not)  sufficient  to  state  that 
'every  means  had  beefn  used  to  find  out  where 
the  witness  was.'  The  applicant  should  state 
what  means  he  did  use,  and  let  the  court 
Judge  of  its  sufficiency"— citing  Carson  v. 
Dellinger,  90  N.  C.  231;  Brown  v.  Mitchell, 
102  N.  C.  347,  9  S.  E.  702,  11  Am.  St  Rep. 
748;  State  v.  De  Graff,  113  N.  C.  688,  18  S. 

B.  507;  State  v.  Starnes,  97  N.  C.  423,  2  3. 
E.  447;  and  Shehan  v.  Malone,  72  N.  C. 
59.  See,  also,  Wilkle  v.  Raihroad,  127  N.  C. 
213,  37  S.  E.  204;  Simmons  v.  Mann,  92  N. 

C.  12;  and  I»ve  v.  Blewit,  21  N.  C.  108.  The 
motion  is  denied. 

The  objection  to  the  issues  Is  untenable. 
Those  submitted  toXfy  presented  all  the  ma- 
terial matters  In  controversy,  and,  when  this 
is  the  case,  the  Issues  are  sufficient  for  the ' 
purpose  of  the  trial.  Deaver  v.  Deaver,  137 
N.  C.  240,  49  S.  E.  113:  Hatcher  v.  Dabbs, 
133  N.  C.  239,  45  S.  E.  562;  Clark  v.  Guano 
Co.,  144  N.  C.  64,  56  S.  E.  858;  Moseley  v. 
Johridon,  144  N.  C.  257,  56  S.  E.  922;  Main 
V.  Fields,  144  V.  O.  307,  56  S.  E.  943. 

We  find  no  error  in  the  rulings  of  the 
court 

No  error. 


aiS  N.  C.  25) 
In  re  BALDWIN'S  WILL. 

(Supreme  Court  of  North  Carolina.    Nov.  13, 
1907.) 

1.  Wn^LS  —  Probate  —  Evidbnck  —  Admis- 

SIBILITT. 

In  proceedings  to  probate  a  will,  parol  proof 
that  the  paper  offered  for  probate  is  a  copy  of 
the  will  of  the  testator  which  had  been  destroyed 
is  inadmissible,  in  the  absence  of  any  physical 
connection  between  the  paper  and  the  will. 

[Ed.  Note.— For  cases  in  i)oint  see  Cent  Dig. 
vol.   49,   Wills,   fi§   232-234   672,  673.] 

2.  Same— BxEcrmoN. 

Where,  in  proceedings  to  probate  a  will,  the 
paper  offered  was  written  by  a  third  person,  who 
signed  as  a  witness  before  testator  signed,  and 
not  in  his  presence,  and  the  third  person  never 
saw  testator  after  the  paper  was  left  at  his 
residence  to  be  executed  by  him.  the  will  wan 
not  proved,  within  Revisal  1905,  §  3113,  re 
qairing  that  a  will  shall  be  subscribed  in  thf 
presence  of  testator  by  witnesses,  though,  where 
the  signing  of  the  testator  and  of  the  witnesse* 
takes  place  at  the  same  time,  it  may  be  imm» 
terial  who  signed  first. 

TEd.  Note.— For  cases  in  point  SM  Cent  Dig 
vol.  49,   Wills,   H  299-301.] 
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&  Same. 

The  prasamption  that  testator  tigned  his 
will  before  the  attesting  witnesses  is  rebutted 
by  proof  that  the  paper  offered  for  probate  Was 
written  by  a  third  person  and  signed  by  him  as 
a  witness  before  the  testator  signed,  and  not  in 
his  presence,  and  that  the  witness  never  saw 
testator  after  the  paper  was  left  at  his  residence 
to  be  executed  by  him. 
4.  Sams— Attestation. 

The  attestation  by  witnesses  of  a  will  must 
be  on  the  same  sheet  of  paper  as  that  which 
contains  the  signature  of  the  testator,  or  on 
some  paper  physically  connected  with  that  sheet. 
[Ed.  Note.->For  cases  in  point,  see  Gent  Dig. 
Tol  49,  Wills.  H  232-234,  277.] 

Appeal  from  Superior  Court,  Montgomery 
Ctounty;  Moore,  Judge. 

Application  by  H.  T.  Baldwin  and  another 
for  the  probate  of  the  will  of  W.  S.  Baldwin, 
deceased,  in  which  certain  persons  appeared 
as  objectors.  From  a  Judgment  denying 
probate,  the  propounders  appeal.    Affirmed. 

The  following  are  the  findings  of  fact  in 
tbe  court  below: 

••(1)  That  the  propounders,  H.  T.  Baldwin 
and  J.  H.  Le  Grand,  produced  In  court  a 
paper  writing  purporting  to  be  the  last  will 
and  testament  of  W.  S.  Baldwin,  deceased, 
a  copy  of  which  is  made  a  part  of  this  find- 
ing: 

"'State  of  North  Carolina,  Montgomery 
County. 

*"!,  W.  S.  Baldwin,  of  the  county  and 
state  abore  named,  beh^  of  sound  mind  and 
memory,  but  considering  the  uncertainty  of 
my  earthly  existence,  do  make  and  declare 
this  my  last  will  and  testament,  in  manner 
and  form  following: 

••  'I  hereby  will  the  children  of  my  daugh- 
ter, Dicey  Le  Grand*  deceased,  twenty  dol- 
lars each;  and  to  the  children  of  D.  C. 
Baldwin,  deceased,  ten  dollars  each;  and  to 
J.  B.  Baldwin,  my  son,  15  acres  of  land*  In- 
cluding all  the  buildings  where  I  now  live 
after  his  mother's  death;  and  If  he  should 
die  without  any  children,  his  part  to  be  equal- 
ly divided  between  H.  T.  Baldwin,  Rebecca 
Swing  and  Emma  Le  Grand  and  their  chil- 
dren after  them.  The  remainder  of  my  real 
estate  to  be  equally  divided  between  H.  T. 
Baldwin,  J.  B.  Baldwin,  Rebecca  Ewlng  and 
Emma  Le  Grand,  and  their  children  after 
them;  and  for  my  wife,  Charlotte  Baldwin, 
to  have  her  dower  off  of  each  child's  part 
equal,  and  for  her  to  have  all  the  personal 
property  as  long  as  she  shall  live,  and  at 
her  death  the  same  to  be  equally  divided  be- 
tween H.  T.  Baldwin,  J.  B.  Baldwin,  ^  Rebecca 
Ewlng  and  Emma  Le  Grand,  and  their  chil- 
dren after  them. 

*''I  do  hereby  constitute  and  appoint  my 
son,  H.  T.  Baldwin,  and  J.  H.  Le  Grand  my 
lawful  executors  to  all  interests  and  pur- 
poses, to  execute  this  my  last  will  and  tes- 
tament according  to  the  true  intent  and  mean- 
ing of  the  same  and  every  part  and  clause 
thereof,  hereby  revoking  and  declaring  ut- 
terly void  all  other  wills  and  testaments  by 
me  heretofore  mada 


•*  'In  witness  whereof,  I  have  hereunto  set 
my  hand  and  seal,  this  the  11th  day  of  Sep- 
tember, 1907. 

-  -W.  S.  Baldwin.  [Seal.] 
'"Signed,  sealed,  published  and  declared 
by  the  said  W.  S.  Baldwin  to  be  his  last  wiU 
and  testament,  in  the  presence  of  us  who  at 
his  request  and  in  his  presence  do  subscribe 
our  names  as  witnesses  thereto. 

••  *J.  A.  Covington. 
""'B.  a  Bowles.' 

"(2)  That  the  said  witness,  J.  A.  Covington, 
was  called  in  by  the  alleged  testator,  W.  8. 
Baldwin,  and,  as  dictated  by  the  said  testa- 
tor, wrote  a  paper  writing  purporting  to  be 
the  last  will  and  testammit  of  the  alleged  tes- 
tator, wrote  the  attestation  clause,  and  at 
the  request  of  the  testator  and  in  the  pres- 
ence of  the  said  testator  signed  his  name  as 
a  witness  thereto.  No  other  witness  attested 
this  paper  writing.  Said  W.  S.  Baldwin 
signed  paper  writing  as  his  last  will  in  the 
presence  of  said  J.  A.  Covington. 

"(3)  That  the  paper  writing  purporting 
to  be  the  last  will  and  testament  of  the  al- 
leged testator,  W.  S.  Baldwin,  deceased,  as 
referred  to  in  the  second  article  of  this  find- 
ing of  facts,  not  being  on  as  good  quality  of 
paper  as  the  said  witness  desired  to  have  the 
same,  said  J.  A.  Covington  took  the  said 
paper  writing,  above  referred  to,  to  the  home 
of  the  said  witness,  and  there  transcribed  it 
on  better  paper,  and  at  the  same  time,  at 
his  home,  and  in  the  absence  of  the  alleged 
testator,  wrote  out  the  attestation  clause  and 
wrote  his  name  as  a  witness  thereto. 

"H)  That  after  making  an  exact  copy  of 
the  paper  writing,  referred  to  in  the  second 
article  of  this  finding,  and  signing  his  name 
thereto  as  an  attesting  witness,  the  said  J. 
A.  Covington  returned  the  copy  for  probate 
and  also  the  original  copy  of  the  said  paper 
writing,  to  the  home  of  the  said  alleged  tes- 
tator; and  the  said  W.  S.  Baldwin,  being 
away  from  home,  left  them  with  the  wife  of 
the  said  testator.  Said  Covington  did  not  see 
the  said  paper  writing  any  more  until  after 
the  death  of  said  Baldwin,  and  did  not  see 
said  Baldwin  sign  It  or  hear  him  acknowledge 
it 

"(5)  That  some  time  after  this  the  alleged 
testator  brought  the  copy  of  the  purported 
will,  to  wit,  the  one  offered  for  probate,  to 
the  other  witness,  B.  B.  Bowles,  and  asked 
him  to  'witness  a  paper  for  him,'  which  the 
witness  did  in  the  presence  of  the  alleged  tes- 
tator, and  the  testator  asked  him  to  say  noth- 
ing about  it 

"(6)  That  the  original  paper  writing,  being 
the  one  written  at  the  dictation  of  the  al- 
leged testator  and  signed  by  the  said  alleged 
testator  In  the  presence  of  the  witness,  Cov- 
ington, and  witnessed  by  the  said  witness, 
Covington,  at  the  request  of  and  in  the  pres- 
ence of  the  alleged  testator,  W.  S.  Baldwin, 
deceased,  and  also  the  copy  of  the  original 
paper  writing,  being  the  one  witnessed  by  thft 
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witness,  B.  B.  Bowles,  at  the  request  of  and 
in  tbe  presence  of  the  said  alleged  testator, 
were  both  in  the  possession  of  the  said  al- 
leged testator  at  the  time  of  his  death. 

"(7)  That  both  copies  of  alleged  will  were 
signed  by  the  alleged  testator  In  his  own 
handwriting. 

"(8)  That  after  the  death  of  the  alleged  tes- 
tator the  copy  (meaning  the  one  that  was  on 
the  best  paper)  was  carried  to  the  clerk  of 
the  superior  court  for  probate,  «and  the  origi- 
nal copy  was,  at  the  request  or  advice  of 
friends,  burned  by  the  wife  of  the  alleged 
testator,  then  deceased. 

''(9)  That  the  alleged  testator,  at  the  time 
of  his  signing  both  paper  writings,  was  of 
sound  mind  and  discretion^ 

"(10)  That  the  witnesses,  J.  A.  Gorlngton 
and  B.  R  Bowles,  are  men  of  sufficient 
knowledge  to  act  as  such. 

"(11)  That  the  said  paper  writing  offered 
for  probate,  which  purported  to  be  the  last 
will  and  testament  of  the  said  W.  8.  Bald- 
win, deceased,  appeared  on  its  face  to  be 
written  and  attested  in  due  form." 

And  Judgment  was  rendered  as  follows: 

'^pon  the  foregoing  facts  the  court  is  of 
the  opinion  that  the  paper  writing  offered  for 
probate  is  not  the  last  will  and  testament  of 
W.  S.  Baldwin,  deceased.  It  is  therefore,  on 
motion  of  R.  T.  Poole,  Bsq.,  attorney  for 
tlie  objectors,  ordered  and  adjudged  by  the 
court  that  the  said  paper  writing  is  not  the 
last  will  and  testament  of  said  W.  S.  Bald- 
win, deceased,  and  is  not  entitled  to  probate 
as  such,  and  that  this  proceeding  for  the 
probate  of  the  same  be,  and  the  same  here- 
by is,  dismissed.  It  is  further  adjudged  that 
■aid  H.  T.  Baldwin  and  J.  H.  Le  Grand,  the 
psropounders,  pay  the  costs  of  this  proceeding, 
to  be  taxed  by  the  clerk.'' 

J.  T.  Brlttaln  £ind  R.  O.  Fiye,  for  appellant. 
R.  T.  Poole,  for  appellee. 

BROWN,  J.  Our  statute  (Revisal  1905,  i 
8113),  referring  to  wills  of  the  character  of 
the  paper  writing  offered  for  probate,  con- 
tains a  specific  requirement  that  the  will 
■hall  be  subscribed  in  the  presence  of  the 
testator  by  two  witnesses  at  least  The 
paper  offered  by  the  propounders  was  never 
signed  by  witness  Covington  in  the  presence 
of  Baldwin.  It  appears  that  Covington  wrote 
a  will  for  Baldwin,  and  he  and  Baldwin 
signed  it  in  presence  of  each  other.  There 
Is  no  finding  of  fact  that  such  paper  had  any 
other  witness  than  Oovlngton.  It  was  de- 
stroyed after  Baldwin's  death.  It  was  not 
attached  in  any  way  to  the  paper  offered  for 
probate  and  had  no  physical  connection  with 
It.  The  fact  that  it  Is  said  to  be  exactly  like 
the  paper  offered,  and  that  the  latter  Is  a 
copy  of  the  former,  does  not  "mend  matters." 
In  the  absence  of  .any  sort  of  physical  con- 
nection between  the  two  papers,  resort  can- 
not be  bad  to  parol  proof  to  show  a  similar- 
ity of  contents,  and  that  they  constituted 
one  and  the  same  will. 


The  paper  offered  was  written  by  Govhig- 
ton,  and  signed  by  him  as  a  witness  before 
the  testator  signed,  and  not  in  bis  presence. 
In  fact,  Covington  never  saw  Baldwhi  at  all 
after  he  wrote  and  attested  the  paper  and 
left  it  at  the  former's  residence  to  be  exe- 
cuted by  him.  Not  only  did  Covlngt(m  not 
sign  in  the  presence  of  the  testator,  but 
his  attestation  preceded  the  signing  of  the 
maker  of  the  will.  Some  authorities  hold 
that  everything  required  to  be  done  by  the 
testator  in  the  executldn  of  a  will  shall  pre- 
cede in  point  of  time  the  subscription  by  the 
attesting  witness,  and  that,  if  the  signature 
of  the  latter  precede  the  signing  by  the  tes- 
tator, the  will  is  void. .  Gardner  on  Wills,  p. 
236.  Until  the  testator  has  signed  there  is 
no  will  and  nothing  to  attest  There  are  em- 
inent authorities,  however,  which  hold  that 
where  the  signing  of  the  testator  and  of 
the  witnesses  took  place  at  the  same  time  and 
constituted  one  transaction,  it  is  immaterial 
who  signed  first  Gardner,  supra.  While 
this  is  very  reasonable,  it  does  not  help  the 
propounders  upon  the  facts  as  found.  Nor 
does  the  recognized  legal  presumption  that 
the  testator  signed  first  iBince  that  is  re- 
butted by  the  admitted  facts.  The  pro- 
pounders can  take  no  benefit  from  the  fact 
that  Covington  signed  the  destroyed  paper 
after  testator  had  signed  It  in  his  pres- 
ence, and  at  his  request,  although  the  con- 
tents of  the  two  pspers  may  have  been  iden- 
tical. That  will  not  help  out  the  probate 
of  the  paper  offered,  for  the  reason,  as  we 
have  observed,  that  there  was  no  physical 
connection  between  the  two.  The  authorities 
all  hold  that  the  attestation  or  subscription 
by  witnesses  must  be  on  the  same  sheet  of 
paper  as  that  which  contains  the  testator's 
signature,  or  else  upon  some  paper  physically 
connected  with  that  sheet  Mr.  Schuler  says: 
"Attestation  or  a  subscription  by  witnesses 
on  a  paper  detached  and  separated  from  the 
will  and  the  testator's  signature,  nor  affixed 
in  his  presence  to  the  paper  at  the  time  of 
execution,  fails  of  compliance  with  the  policy 
of  our  law.  We  may  assume  It  to  be  void, 
as  otherwise  a  door  must  be  open  to  fraud 
and  perjury."  Wills  (2d  Ed.)  fi  836;  CJox's 
Will,  46  N.  a  823.  Am.  &  Eng.  Bncy.  (2d 
Ed.)  says:  "^An  attestation,  if  not  on  the 
same  sheet  of  paper  as  the  signature  of  the 
testator,  must  be  on  a  paper  physically  con- 
nected with  that  sheet  although  no  partic- 
ular mode  of  fastening  the  papers  together 
is  required."    Volume  30,  p.  608. 

The  judgment  is  affirmed* 

Affirmed. 


(146  N.  C.  1) 

BAMBS  V.  ARMSTRONG  et  al. 

(Supreme  Conrt  of  North  Carolina.    Nov.  13, 

1907.) 

1.  CovBifANTS— Seisin— Title  in  Plaintift. 

Where,  at  the  time  plaintiff  obtained  a  deed 
containini;  fnll  covenants  of  seisin,  he  had  titla 
to  a  portion  of  the  land  attempted  to  be  ooa- 
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▼eyed,  and  Immediately  oonyeyed  the  same  to 
another,  who  took  and  retained  poflseBsion,  plain- 
tiff oonld  not  recover  for  breach  of  defenoant'a 
covenant  aa  to  such  land,  under  the  rule  that 
a  covenant  of  seisin  extends  only  to  indemnify 
the  grantee  against  title  existing  in  a  third  per- 
son which  miight  defeat  the  estate  conveyed. 
2.  Bbtoppei/— Estoppel  by  Deed— Title  Pbe- 

▼lOUSLT  AOQUIBBD. 

A  grantee  is  estopped  to  set  up  a  title  pre- 
viously acquired  as  against  his  vendor. 
0.  Taxation— Assessment   of   Land— Sali}— 
Redemption  bt  Owner's  Husband— Ten- 
deb. 

Revisal  1905,  I  289^,  provides  that  the  fact 
that  land  is  listed  In  the  name  of  another  than 
the  owner  shall  not  invalidate  a  tax  deed,  unless 
the  true  owner  has  listed  the  land  and  paid 
taxes  thereon.  Held,  that  where  land  belonging 
to  a  wife  was  listed  for  taxation  by  her  hus- 
band, and  was  sold  for  nonpayment  of  taxes, 
no  tender  to  redeem  having  been  made  by  her, 
or  any  one  for  her  or  claiming  under  her,  a 
tender  made  by  the  husband  was  ineffectual; 
he  having  no  '^estate  or  interest"  in  the  land, 
notwithstanding  the  birth  of  issue. 

4.  Same  — Tax   Deed  — Dkfbois— Right  to 
Uboe. 

Land  belonging  to  a  wife,  but  listed  for 
taxes  by  her  husband,  was  sold  to  defendant  A. 
for  nonpayment  of  taxes.  The  husband  and 
wife,  thereafter  having  an  opportunity  to  sell 
the  land  for  $5,000,  in  order  to  clear  the  title, 
procured  A.  and  wife  to  execute  a  deed  with 
full  covenants  of  seisin  to  plaintiff,  the  husband, 
for  $2,300,  which  was  paid,  and  immediately 
thereafter  the  husband  and  wife  conveyed  the 

Sroperty  to  W..  whose  possession  had  never  been 
isturbed.  Held,  that  plaintiff,  in  an  action  for 
breach  of  the  covenant  of  seisin,  was  not  en- 
titled to  show  that  the  tax  deed  to  A.  was  void, 
under  Revisal  1905,  f  2909,  providing  that  no 
person  shall  attack  a  tax  deed  unless  he  or  the 
person  under  whom  he  claims  had  title  to  the 
property  at  the  time  of  the  tax  sale,  and  that 
all  taxes  due  had  been  paid  by  such  person  un- 
der whom  he  claims. 

5.  Covenants— Seisin— Bbeaoh—]|iIsasubb  or 
Damages. 

While,  in  eeneral,  the  purchase  money  is 
the  measure  of  oamages  for  breach  of  a  covenant 
M  seisin,  vet,  if  the  covenantee  perfects  his 
title  for  a  less  sum,  his  recovery  will  be  limited 
to  the  amount  so  paid. 

[Bd.  Note.- For  cases  in  point,  see  Cent.  Dig. 
vol  14,  Covenants,  H  231-236.] 

C  Same— Right  to  Su»— Inabilitt  to  Rb- 

OONVET. 

Where  the  grantee  in  a  deed  with  covenants 
of  seisin  procured  the  deed  in  order  to  clear  the 
title  to  the  property  which  his  wife  had  for^ 
merly  held  subject  to  a  tax  deed  to  the  grantor, 
and  thereafter  both  husband  and  wife  conveyed 
the  land  to  another,  whose  possession  had  never 
been  disturbed,  and  thus  disabled  themselves 
from  reconveying  to  their  grantor,  the  husband 
could  not  recover  for  an  alleged  breach  of  such 
grantor's  covenant  of  seisin. 
7.  Same— Covenants  Running  with  Land. 

A  covenant  of  seisin  is  a  covenant  of  in- 
denmity  which  does  not  run  with  the  land. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  14,  Covenants,  $  59.] 

Appeal  from  Superior  Court,  Rowan  Coun- 
ty;   Moore,  Judge. 

Action  by  Richard  Bames  against  C.  A. 
Armstrong  and  another.  From  a  Judgment 
for  defendants,  plaintiff  appeals.     Affirmed. 

This  was  an  action  for  breach  of  covenant 
of  seisin.  The  facts,  in  regard  to  which 
there  is  no  controversy,  are  as  follows :  The 


tract  described  In  the  deeds  and  In  the  com- 
plaint as  the  "Russell  Gold  Mine,"  containing 
356  acres,  was,  prior  to  May  5,  1902,  the 
property  of  Mrs.  Elizabeth  Bames,  the  wife 
of  plaintiff.  The  tract  described  as  the  "Cog- 
gins  Meeting  House,"  containing  3  acres,  was, 
at  said  date,  the  property  of  plahitiff.  On 
May  6,  1903,  W.  D.  Clark,  sheriff  of  Mont- 
gomery county,  executed  to  defendant  a  deed 
conveying,  by  the  same  metes  and  bounds  set 
out  in  the  coAiplaint,  the  Russell  Gold  Mine, 
containing  859  acres.  The  preamble  to  the 
deed  is  in  the  following  words:  "Whereas, 
at  a  sale  of  real  estate  for  the  non-payment 
of  taxes  made  in  the  county  aforesaid  on 
the  5th  day  of  May,  1902,  the  following  de- 
scribed real  estate  was  sold,  to  wit:  Three 
hundred  and  fifty-nine  acres  in  Eldorado 
township  listed  by  Richard  Eames,*'  etc.  In 
this,  and  all  other  parts,  the  language  of  the 
deed  conformed  to  the  provisions  of  the  stat- 
ute. Revisal  1905,  §  2906.  The  deed  was 
duly  proven  and  recorded  May  7,  1903.  On 
May  7,  1903,  defendant  C.  A.  Armstrong  and 
his  wife,  in  consideration  of  $2,300,  executed 
a  deed  to  plaintiff,  conveying,  by  metes  and 
bounds  as  in  the  deed  to  them,  the  Russell 
Gold  Mine,  containing  356  acres,  and,  by  a 
separate  description,  the  Cogglns  Meeting 
House,  of  3  acres.  This  deed  was  duly  prov- 
en and  recorded,  and  contains  the  following 
covenant:  "To  have  and  to  hold  the  afore- 
said tracts  of  land,  •  •  •  and  the  said 
parties  of  the  first  part  covenant  that  they 
are  seized  of  said  premises  In  fee  and  have 
a  right  to  convey  the  same  in  fee  simple,  that 
the  same  are  free  and  clear  from  all  encum- 
brances." On  May  9,  1903  plaintiff  and  his 
wife  conveyed  both  said  tracts  to  Geo.  T. 
Whitney  in  consideration  of  $5,000.  Plain- 
tiff paid  to  defendant  the  consideration  of 
$2,300  named  in  his  deed.  Plaintiff  alleges 
that,  at  the  time  defendant  executed  the  deed 
of  May  6,  1903,  and  made  the  covenant  there- 
in, he  was  not  seised  of  either  of  the  tracts 
therein  conveyed,  and  had  no  title  thereto, 
and  for  breach  of  said  covenant  demands  as 
damages  the  amount  of  the  purchase  money. 
Defendant  denies  the  allegation,  and  alleges 
seisin,  etc.  In  response  to  issues  submitted, 
the  jury  found  that  at  the  date  of  the  deed 
the  Coggins  Meeting  House  was  the  proper- 
ty of  plaintiff,  and,  under  the  instructions 
of  the  court,  found  that  plaintiff  was  not 
entitled  to  recover  any  damage  on  account 
thereof.  That  defendant  was  seised  of  the 
Russell  Gold  Mine,  and  that  there  had  been 
no  breach  of  the  covenant  in  ree^pect  there- 
to. It  was  in  evidence:  That  plaintiff  was 
desirous  of  selling  both  tracts  to  one  Whitney, 
and  had  entered  into  a  contract  to  do  so  for 
the  sum  of  ^"^.u  h)  That  his  attorney,  resid- 
ing In  Salisbury,  went  to  the  town  of  Troy, 
Montgomery  county,  for  the  purpose  of  ex- 
amining the  title.  That  a  few  days  there- 
after plaintiff  met  defendant  in  Troy,  and, 
after  some  negotiations,  agreed  to  pay  him 
$2,300  for  deed  with  full  covenants.     That 
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some  question  was  raised  In  regard  to  wheth- 
er the  BherifTs  deed  covered  the  Goggins 
Meeting  Honse,  whereupon  plaintiff  said  that, 
while  the  land  was  his,  defendant  could  put 
it  In  the  deed  to  satisfy  Mr.  Whitney,  and 
that  no  trouble  would  ever  come  to  him  on 
account  of  it  Upon  the  execution  of  the 
deed  by  plaintiff  and  wife  to  Whitney,  he 
went  into,  and  has  continued  in,  the  un- 
molested possession  of  the  lapd.  His  honor 
instructed  the  Jury  to  answer  the  issues. 
Judgment  was  thereupon  rendered  for  de- 
fendant PlaintifTs  exceptions  are  noted  in 
the  opinion.     Plaintiff  appealed. 

J.  S.  Henderson,  for  appellant  T.  F. 
Klutz,  L.  H.  Clement,  and  T.  J.  Jerome,  for 
appellees. 

CONNOR,  J.  (after  stating  the  facts  as 
above).  We  were  of  the  opinion,  when  this 
case  was  here,  at  the  fall  term,  1906,  that 
the  covenant  of  seisin,  extended  to  the  Cog- 
gins  Meeting  House  tract  142  N.  C.  506,  55  8. 
EL  405.  It  appears  that,  at  the  time  the  deed 
was  made  by  Armstrong  to  the  plaintiff,  the 
title  to  that  tract  wasx  in  the  plaintiff,  and 
that  this  was  well  known  to  him.  It  further 
appears  that  plaintiff  immediately  conveyed 
the  same  land  to  Whitney,  who  went  into 
possession  and  remains  therein.  In  Fitch  v. 
Baldwin,  17  Johns.  (N.  Y.)  166,  it  is  said: 
'The  covenant  of  seisin  extends  only  to  guar- 
antee the  bargainee  against  any  title  existing 
in  a  third  person,  and  which  might  defeat 
the  estate  granted."  In  Fumess  v.  Williams, 
11  111.  229,  Treat,  C.  J.,  says:  "It  is  attempt- 
ed, on  the  part  of  defendant,  to  establish  a 
breach  of  the  covenant  by  proving  that  he 
was,  himself,  seised,  instead  of  his  grantor. 
That  law  does  not  allow  this  to  be  done. 
The  covenant  of  seisin  extends  only  to  a  ti- 
tle existing  in  a  third  person.  It  does  not 
embrace  a  title  that  may  be  already  in  the 
grantee.  The  grantee  is  estopped  from  set- 
ting up  the  title  previously  acquired  against 
Ills  vendor."  Tiedeman  on  Real  Prop,  § 
851 ;  Rawle  on  Cov.  431 ;  Jones,  Real  Prop. 
444;  11  Am.  &  Eng.  Enc.  442.  His  honor 
therefore  correctly  instructed  the  jury  to  an- 
swer the  issue  in  regard  to  that  tract 

For  the  purpose  of  showing  that  defend- 
ant was  not  seised  of  the  Russell  Gold  Mine 
tract,  plaintiff  sought  to  attack  the  deed  ex- 
ecuted by  the  sheriff  to  the  defendant  of  May 
6,  1903.  To  this  end  he  offered  to  show  that 
a  tender  of  the  taxes,  interest  cost,  etc., 
was  made  by  his  attorney  and  the  attorney 
of  Mr.  Hambley  to  the  defendant  on  May  5, 
1903,  and  declined.  He  further  offered  to 
show  that  plaintiff  tendered  the  amount  to 
both  the  defendant  and  the  sheriff,  and  that 
both  were  declined.  He  further  offered  to 
show  that  defendant  had  not  given  the  notice 
required  by  the  statute  before  calling  for  the 
deed.  To  each  of  the  questions  bearing  upon 
these  contentions  defendant  objected.  His 
bonor   ruled:    *^hat  plaintiff,   not   having 


shown  that  he  had  title  to  the  Russell  Gold 
Mine  tract  of  356  acres,  at  the  time  of  the 
sale  of  the  same  for  taxes  on  the  5th  of  May, 
1902,  and  not  having  shown  that  he  now 
claims  the  same  under  the  person  who  had 
the  title  at  the  time  of  such  sale,  and  not 
having  shown  that  all  taxes  due  upon  the 
property  had  been  paid  to  him  or  the  person 
who  had  the  title  at  the  time  of  the  sale, 
the  court  held  that  the  plaintiff  could  not 
be  permitted  to  question  the  title  which  had 
been  acquired  by  the  defendant  under  the 
sheriff's  tax  deed,  nor  could  the  plaintiff 
question  the  validity  of  the  deed."  The  ob- 
jection was  sustained,  and  plaintiff  excepted. 
It  will  be  observed  that  the  land  conveyed 
by  defendant  to  plaintiff  was,  at  the  time  it 
was  listed  for  taxation,  sold,  and  the  deed 
executed  by  the  sheriff,  the  property  of 
Mrs.  Eames.  The  deed  recites  that  it  was 
listed  by  Richard  Eames.  This,  we  think, 
in  view  of  the  provisions  of  secticm  2894, 
Revisal  1905,  immaterial.  It  is  therein  ex- 
pressly provided  that  the  fact  that  the  land 
is  listed  in  the  name  of  some  one  other  than 
the  owner  shall  not  Invalidate  the  deed,  un- 
less it  is  shown  that  the  true  owner  listed 
and  paid  the  taxes  on  it  No  evidence  was 
offered  that  Mrs.  Eames  did  either.  The 
tender  to  redeem  was  not  made  by  Mrs. 
Eames  or  any  one  acting  for  her  or  claiming 
under  her.  That  her  husband  had  no  "es- 
tate or  interest"  in  the  land,  notwithstanding 
birth  of  issue,  is  settled.  Tiddy  v.  Graves, 
126  N.  C.  622,  36  S.  B.  127.  Hallyburton  v. 
Slagle,  132  N.  C.  948,  44  S.  B.  655. 

Plaintiff,  however,  insists  that  he  had  a 
right  to  show  that  the  defendant  failed  to 
give  the  notice  required  by  section  2903,  Re- 
visal 1905,  being  sections  15-17,  p.  790,  c  558^ 
Laws  1901,  and  thereby  invalidate  the  deed 
under  the  decision  of  this  court  in  King  v. 
Cooper,  128  N.  C.  347,  38  8.  E.  924,  and  Ma^ 
thews  V.  Fry,  141  N.  C.  586,  54  S.  E.  379.  It 
will  be  observed  that  in  both  of  those  cases 
the  controversy  was  between  the  owner  of 
the  land  and  the  purchaser;  whereas,  sec- 
tion 2909,  Revisal  1905,  which  is  the  same  as 
section  20,  pi  792,  c  558,  Laws  1901,  pro- 
vides :  "In  all  controversies,  actions  and  pro- 
ceedings involving  the  title  to  real  property 
claimed  and  held  under  and  by  virtue  of  a 
deed  made  substantially  as  required  by  this 
chapter, .  the  person  claiming  title  adverse  to 
the  title  conveyed  by  such  deed  shall  be  re* 
quired  to  prove,  in  order  to  defeat  the  title 
which  such  deed  purports  to  convey,  either 
that  such  real  property  was  not  subject  to 
taxation  for  the  year  or  years  named  In  the 
deed,  or  that,  the  taxes  had  been  paid  before 
the  sale,  or  that,  the  property  had  been  re- 
deemed from  the  sale  according  to  the  provi- 
sions of  this  chapter  and  that  such  redemp- 
tion was  had  or  made  for  the  use  and  benefit 
of  the  persons  having  the  right  of  redem^ 
tion  under  the  laws  of  this  state,  or  that, 
there  had  been  an  entire  omission  to  list  or 
the  property,  or  to  levy  the  taxes  or  to 
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sell  the  property.  No  person  shall  be  per- 
mitted to  question  the  title  acquired  by  a 
sheriff's  deed  made  pursuant  to  this  chapter 
without  first  showing  that  he,  or  the  person 
under  whom  he  claims,  had  title  to  the  prop- 
erty at  the  time  of  the  sale  and  that  all 
taxes  due  upon  the  propertjr  have  been  paid 
by  such  person  under  whom  he  claims  ti- 
tle." It  Is  clear  that  the  plaintiff  never  had 
any  title  to  the  property  and  never  had  any 
claim  thereto  under  the  owner  thereof.  He 
Is,  in  contemplation  of '  law,  an  absolute 
stranger  to  the  title.  If  any  effect  is  to  be 
given  to  the  plain  language  of  the  statute,  it 
is  manifest  that  his  honor's  ruling  is  correct 
It  is  difficult  to  see  how,  or  why,  plaintiff 
should  be  permitted,  as  a  volunteer,  to  come 
into  the  court  to  attack  a  deed,  the  validity 
of  which  can  In  no  possible  contingency  affect 
him.  Mra  Eames,  the  owner  of  the  property, 
assuming  for  the  sake  of  the  argument  that 
the  defendant's  title  was  not  good  as  against 
her,  has  parted  with  her  title,  and  there  Is 
no  person  in  existence  who  can  attack  the 
title  of  her  grantor  or  disturb  his  possession. 
The  facts  presented  upon  the  record  are 
peculiar.  At  the  time  the  land  was  listed 
for  taxation.  It  was  the  property  of  Mrs. 
Eames.  The  tax  not  having  been  paid  on 
May  5,  1902,  the  sheriff  sold  it  for  nonpay- 
ment of  taxes,  when  the  defendant  Arm- 
strong became  the  purchaser.  It  appears 
that  plaintiff  had  entered  into  a  contract  to 
sell  the  land  to  Mr.  Hambley,  who  repre- 
sented Mr.  Whitney.  On  May  5,  1903,  Mr. 
Henderson,  who  had  gone  to  Troy  to  Investi- 
gate the  title  'in  behalf  of  Richard  Eames 
and  Hambley,"  offered  to  pay  defendant  **all 
the  taxes.  Interest,  cost,  and  penalties," 
which  offer  was  declined.  The  same  offer 
was  made  to  the  sheriff  and  declined-  A  few 
days  after  Col.  Henderson's  visit  to  Troy, 
plaintiff  went  there,  and  after  some  negotia- 
tion with  defendant  and  his  attorneys,  agreed 
to  pay  him  $2,300  and  take  the  deed.  Pur- 
suant to  this  agreement,  the  deed,  contain- 
ing ti^  covenant,  was  delivered,  and  the 
money  paid  on  May  7,  1908.  Plaintiff,  be- 
fore taking  the  deed,  offered  to  pay  defend- 
ant and  the  sheriff  the  taxes,  etc.,  which  offer 
was  declined.  On  May  9,  1903,  the  plaintiff 
and  his  wife,  Mrs.  Elizabeth  Eames,  con- 
veyed the  land  to  Whitney  for  $5,000,  and 
he  went  into  possession,  and  has  remained 
therein  unmolested.  This  action  was  brought 
March  4,  1901.  If  plaintiff  should  recover, 
as  he  seeks  to  do,  the  purchase  money  paid 
defendant,  he  should  be  required  to  reconvey 
to  him  such  title  or  interest  as  he  acquired 
by  the  deed.  This  he  cannot  do,  because,  as- 
suming his  contention  correct  that  the  title 
was  not  divested  out  of  Mrs.  Eames,  by  the 
tax  deed,  he  has  joined  with  her  In  convey- 
ing his  rights  to  Whitney.  While  It  is  true 
that  usually  the  purchase  money  is  the  meas- 
ure of  damages  for  breach  of  covenant  of 
seisin.  It  Is  equally  true  that.  If  the  cove- 
nantee perfect  his  title  for  a  less  amount,  he 


win  reeover  only  the  amount  paid  by  him 
therefor.  In  this  case  he  and  his  wife  eold 
to  Whltnoy  for  $o,000.  It  does  not  appear 
that  he  paid  Mrs.  Eames  any  sum  whatever 
for  her  interest  or  titles  or  whether  the  whole 
of  the  purchase  money  went  to  him.  It  does 
appear  that  his  contract  was  to  sell  the 
land  to  Hambley,  r^resehting  Whitney,  for 
$5,000,  and  that,  by  reason  of  acquiring  de- 
fendant's title,  he  was  enabled  to  carry  out 
his  contract  It  Is  certain  that  he  and  Mrs. 
E?ames  have  conveyed  to  Whitney  a  perfect 
title,  and  that  plaintiff  cannot  put  defendant 
back  in  the  position  which  he  occupied  when 
he  made  the  covenant  This  he  should  be 
able  to  do.  Rawie,  Covenants,  S  IBi.  Is  it 
not  clear  that,  as  plaintiff  should  recover 
the  purchase  money  upon  the  theory  that 
defendant  had  no  title,  there  was  a  total  fail- 
ure of  consideration,  that  he  should  reconvey 
to  the  defendant?  In  Stinson  v.  Sumner,  9 
Mass.  150,  6  Am.  Dec.  49,  Parker,  J.,  says: 
"It  would  certainly  be  manifestly  against 
the  principles  of  justice  that  a  grantee  should 
recover,  either  his  purchase  money  or  the 
value  of  the  land  against  the  grantor,  upon 
an  alleged  breach  of  covenant  that  nothing 
passed  by  the  deed;  and  that  he  should  be 
considered  the  owner  of  the  land  under  the 
very  deed  which  he  had  alleged  to  be  In- 
operative." The  plaintiff  had  conveyed  the 
land  to  Whitney  for  an  amount  more  than 
double  the  purchase  money  paid  by  him  to 
defendant  The  fact  that  his  wife  joined  in 
the  deed  from  this  point  of  view  does  not 
affect  the  question.  He  cannot  restore  to 
defendant  the  title  which  he  got  from  hioL 
How,  then,  can  he  call  upon  him  to  restore 
the  purchase  money?  It  may  be,  assuming  that 
there  was  a  breach  of  the  covenant,  that  he 
could  recover  such  sum  as  he  was  required 
to  pay  out  to  perfect  his  title.  In  Bank  t. 
Glenn,  68  N.  a  85,  It  is  said:  «lf  there  be  an 
outstanding,  paramount  title,  which  the  cove- 
nantee purchases^  he  Is  not  entitled  to  re- 
cover the  whole  of  the  purchase  money,  with 
Interest  but  only  the  amount  paid  to  perfect 
the  title,  with  interest  from  date  of  pay- 
ment In  other  words,  when  the  loss  has 
been  less  than  the  purchase  money  and  in- 
terest the  plaintiff  can  recover  only  for  the 
actual  Injury  sustained."  The  language  of 
the  court  in  that  case  is  applicable  here. 
*The  plaintiff  does  not  stand  in  a  very  grace- 
ful attitude  before  the  court  when  it  seeks 
to  recover  the  purchase  money,  after  its*  title 
to  the  land  has  been  perfected,  and  when  it 
has  by  a  deed  in  trust  conveyed  the  same 
land  to  secure  its  debts.  The  bank  is  seek- 
ing to  have  the  land  and  the  purchase  money. 
To  allow  it  to  do  BO  would  be  grossly  in- 
equitable." The  purpose  of  the  covenant  la 
indemnity,  not  speculation. 

The  defendant  in  addition  to  the  defenses 
to  which  we  have  adverted,  urges  us  to  re- 
verse the  former  rulings  of  the  court  that  a 
covenant  of  seisin  does  not  run  with  the 
land.    He  cites  a  number  of  cases  in  which  it 
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is  held  that  the  breach  is  continuing  and  the 
right  to  sue  passes  with  the  title,  and  may 
be  prosecuted  whenever  the  paramount  title 
is  asserted  to  the  disturbance  of  the  posses- 
sion of  the  grantee  under  the  deed  contain- 
ing the  covenant  From  tlils  position  de- 
fendant concludes  that  Whitney  is  the  owner 
of  the  covenant  and  the  real  party  in  interest, 
who  alone  can  sue.  It  is  true,  as  contended 
by  the  learned  counsel,  that  the  law  has  been 
so  held  by  a  number  of  highly  respectable 
courts.  The  other  view  has  always  be^n  held 
by  this  court,  and  we  are  not  disposed  to  re- 
verse these  decision&  Mr.  Bawle,  in  his  ex- 
cellent work  on  Covenants  (5th  Ed.  205),  dis- 
cusses the  question,  reviews  the  authorities, 
and  concludes  that  the  weight  of  authority 
is  with  the  opinion  of  this  court  We  noted 
the  cases  upon  the  subject  in  Eames  v.  Arm- 
strong, 142  N.  a  608,  55  S.  B.  405.  We  are 
of  the  opinion  that  his  honor's  ruling  upon 
the  admissibility  of  the  evidence  offered  by 
plaintur  for  the  purpose  of  attacking  the  sher- 
iff's deed  was  correct  This  renders  it  un- 
necessary to  discuss  a  number  of  the  plain- 
tiff's exceptions.  The  constitutionality  of  our 
revenue  and  machinery  acts  are  not  presented. 

The  judgment  must  be  affirmed. 

No  error. 
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BOARD  OF  EDUCATION  OF  FLATWOODS 
DIST.  V.  BERRY* 

(Sapreme  Court  of  Appeals  of  West  Virginia. 
Oct  29.  1907.) 

1.  EQniTT-—PLBADiifo— Exhibits. 

Documents  made  ezliibits,  wUch  are  parts 
of  a  bill  in  chancery,  are  of  controlling  force 
in  case  of  discrepancy  between  them  and  the 
bill. 

[ISd.  Note.— For  cases  in  point  sss  Cent  Dig. 
tJL  19,  Equity,  |  886.] 

2.  Judicial  Saub— Nonos  to  Pitbohabib. 

A  purchaser  at  a  judicial  sale  is  diarged 
with  notice  of  every  fact  appearing  upon  the 
face  of  the  record  affecting  the  title  acquired 
by  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  81,  Judicial  Sales,  {§  SO-m] 

8.   EVIDENCl&~JnDICIAL  NOTICE. 

An  act  of  the  Legislature  creating  an  in- 
dependent school  district  is  a  public  law  of 
which  the  courts  of  the  state  will  take  judicial 
notice. 

SEd.  Note.— For  cases  in  point  see  Cent  Dig. 
.  20,  Evidence,  i  87.] 

4.  MimiCIPAL       COBPOBATIONS  —  COBPOBATB 

Existence. 

Where  there  has  l)een  a  bona  fide  attempt 
to  organijBe  a  public  cori>oration  with  color  of 
law  and  the  exercise  of  corporate  rights  and 
franchises,  the  corporate  existence  cannot,  as  a 
general   rule,   be  litigated   in  actions   between 

Srivate    individuals,    nor    between   private    in- 
ividuals  and  the  assumed  corporabon. 
SEd.  Note.->For  cases  in  point  see  Cent  Dig. 
.  86,  Municipal  Corporations,  S§  41-44.] 


fi.  Baioi— Who  Mat  Question. 

Proof  of  such  corj^rate  existence  will  be 
sufficient  evidence  of  rights,  except  as  against 

•  Rehearing  denied  January  7,  1908. 


the  state,  where  the  inquiry  b  merely  collateral, 
though  put  in  issue  by  the  pleadings. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  86^  MimiciiMd  Corporations,  U  49-<Sl.] 

0.  Saicb. 

Where  a  corporation  exists  de  facto,  it 
may  exercise  the  powers  assumed,  and  the  ques- 
tion of  its  havinff  a  right  to  exercise  them  will 
be  deemed  one  wnlch  can  be  raised  only  by  the 
state. 

[Ed.  Not^— For  cases  in  point  see  Cent  Dig. 
VOL  36,  Municipal  Corporations,  U  34-44.] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court  Braxton  County. 

Action  by  the  t>oard  of  education  of  Flat- 
woods  district  against  William  H.  Berry. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

Hlnes  &  Kelly,  for  plaintiff  in  error.  Hay- 
mond  &  Fox  and  JBke  Fisher,  for  defendant 
in  error. 


.  MILLER,  J.  In  an  action  of  unlawful  en- 
try and  detainer  in  the  circuit  court  the 
defendant  besides  the  general  issue,  by  plea 
put  in  issue  the  corporate  existence  of  the 
plaintiff.  In  a  trial  before  a  jury,  after  the 
plaintiff  bad  introduced  all  its  evidence,  the 
circuit  court  sustained  the  d^endant's  mo- 
tion to  exclude  such  evidence  and  directed  a 
verdict  for  defendant  which  the  jury  return- 
ed accordingly.  The  subsequent  motion  of 
the  plaintiff  to  set  aside  the  verdict  and 
award  a  new  trial  did  not  prevail,  and  judg- 
ment was  rendered  dismissing  the  plalntiff*s 
summons.  It  does  not  distinctly  appear  from 
the  record  upon  what  particular  ground  this 
action  of  the  court  was  founded. 

The  property  sued  for  was  a  lot  of  1% 
acres,  with  a  schoolhouse  thereon,  conveyed 
to  the  board  of  education  of  Salt  Lick  Dis- 
trict by  W.  F.  Morrison  and  L.  J.  Berry, 
October  14,  1897,  to  which  the  plaintiff  suc- 
ceeded by  virtue  of  its  incorporation  as  the 
hosLTd  of  education  of  Flatwoods  district 
This  lot  was  part  of  54  acres  conveyed  to 
Morrison  and  Berry  by  W.  E.  Haymond, 
special  commissioner,  September  7,  1893.  On 
October  14,  1897,  Morrison  and  Berry  con- 
veyed the  lot  sued  for  to  the  board  of  educa- 
tion of  Salt  Lick  district  and  later  on  the 
same  day  to  H.  P.  Pierce  one  acre  out  of  the 
54  acres,  and  on  December  13,  1897,  they 
conveyed  to  W.  S.  Stump  40  acres,  more  or 
less,  described  as  being  a  part  of  the  54-acre 
tract  On  February  21,  1899,  the  board  of 
education  of  Salt  Lick  district  conveyed  to 
W.  S.  Stump  138^  square  rods  and  58  square 
feet  part  of  the  lot  so  conveyed  to  it  by 
Morrison  and  Berry.  The  plaintiff  therefore, 
if  entitled  to  recover,  was  entitled  to  recover 
only  that  part  of  the  property  described  in 
the  summons  exclusive  of  the  portion  there- 
of conveyed  to  Stump. 

The  defendant  offered  no  evidence,  except 
in  connection  with  the  cross-examination  of 
the  plaintiff's  witnesses.  The  material  parts 
of  the  record  of  the  chancery  cause  of  the 
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Merchants'  National  Bank  against  J.  W.  Mor- 
rison and  others  were  put  In  evidence,  con-. 
Blstlng  of  the  summons,  extracts  from  the 
bill,  the  deeds  from  Morrison  and  Berry  to 
Pierce  and  Stump,  and  from  Haymond  to 
Morrison  and  Berry,  abstracts  from  the  com- 
missioners' reports,  and  of  the  decrees  of  sale 
and  confirmation  pronounced  therein,  and 
the  notice  of  sale  by  the  commissioners  ap- 
pointed to  make  sale  of  the  lands  decreed  to 
be  ^Id.  This  record  shows  that  the  defend- 
ant, William  H.  Berry,  on  November  23, 
1908,  became  the  purchaser  of  tbe  residue 
of  the  54  acres  conveyed  to  W.  S.  Stump  by 
the  said  Morrison  and  Berry,  and  was  award- 
ed a  writ  of  possession.  The  final  decree 
of  confirmation  was  entered  December  4, 
1903.  Neither  his  deed  nor  the  writ  of  pos- 
session was  put  in  evidence;  but  the  deputy 
sherifT  who  executed  the  writ  testifies  that 
when  he  put  Berry  In  possession  thereunder 
In  June  or  July,  1904,  the  board  of  education 
of  Flatwoods  district  was  In  possession  of 
the  property. 

The  defendant  makes  no  other  claim  of 
title,  or  right  to  possession  of  the  property 
sued  for,  except  by  virtue  of  the  judicial 
proceedings  referred  to.  This  suit  of  the 
Merchants'  National  Bank  was  a  suit  insti- 
tuted February  11,  1898,  to  enforce  the  Hens 
of  sundry  judgment  creditors  of  the  plaintiffs 
therein.  The  deed  from  Morrison  and  Berry 
to  the  board  of  education  of  Salt  Lick  dis- 
trict was  not  recorded  until  November  26^ 
1903,  two  days  after  the  purchase  by  Wil- 
liam H.  Berry,  but  before  the  decree  of  con- 
firmation. Thesd  judgments,  recovered  and 
docketed  in  April,  1897,  were  undoubtedly 
Hens  upon  the  whole  tract  of  64  acres  which 
the  creditors  had  the  right  to  enforce.  But 
the  question  Is  not  what  they  had  the  right 
to  do,  but  what  their  suit  accomplished,  and 
whether  the  defendant  acquired  title  therein 
to  the  lot  of  ground  in  controversy.  The 
plaintiff  was  no  party  to  that  suit ;  nor  was 
it  a  pendente  lite  purchaser,  for  the  deed 
was  made  to  Its  predecessor  prior  to  the  In- 
stitution of  the  suit  True,  the  Hens  of  the 
Judgments  accrued  prior  to  the  deed;  but 
unless  the  lot  in  controversy  was  sold,  and 
purchased  by  the  defendant,  he  acquired  no 
title  thereto  or  right  to  possession  thereof. 

We  must  then  look  to  the  bill  and  proceed- 
ings In  that  suit  to  determine  what  was  ac- 
tually sold  and  purchased.  The  bill  alleged 
that  Berry  and  Morrison  acquired  title  to  the 
54  acres  from  Haymond*  commissioner,  by 
deed  of  September  7,  1893,  "a  part  of  which 
they  conveyed  to  H.  P.  Pierce  the  14th  of 
October,  1897,  and  the  residue  thereof  to  W. 
S.  Stump  on  the  13th  of  December,  1897," 
and  copies  of  these  three  deeds  were  exhibit- 
ed with  the  bill.  The  deeds  from  Berry  and 
Morrison  to  Pierce  and  Stump,  however,  by 
the  very  words  of  description,  exclude  there- 
from the  schoolhouse  lot  conveyed  to  Salt 
Lick  district;  and,  although  the  bill  perhaps 
intended  to  charge  that  the  deed  to  Stump 


conveyed  aU  of  the  54  acres  except  that  part 
conveyed  to  Pierce,  yet  the  Stump  deed  It- 
self, being  exhibited  with  the  bill.  Is  of  con- 
trolling force.  Richardson  v.  Ebert  (W.  Va.) 
56  S.  £2.  887,  recently  decided  by  this  court 
The  first  commissioner  found  that  the  judg- 
ments were  Hens  only  upon  the  one  acre 
conveyed  to  Pierce  and  the  40  acres  convey- 
ed to  Stump ;  the  second*  that  Morrison  and 
Berry  xConveyed  the  one-acre  tract  to  Pierce 
as  part  of  the  54  acres,  and  subsequently  the 
residue  thereof  to  Stump,  and  these  two 
deeds  are  vouched  for  this  finding.  But  as 
we  have  seen,  these  deeds  exclude  the  school- 
house  lot  The  decree  of  sale  adjudged  that 
Haymond,  commissioner,  conveyed  to  Mor- 
rison and  Berry  a  tract  of  54  acres;  that 
Morrison  and  Berry,  October  14,  1897,  con- 
veyed one  acre  thereof  to  Pierce,  and  on  De- 
cember 13,  1897,  conveyed  the  residue  of 
said  54  acres  to  Stump ;  and  that  the  judg- 
ments were  Hens  thereon,  and  directed  sale 
thereof.  The  notice  of  sale  described  the. 
land  as  '*one  acre  of  land  at  Shavervllle  ecm- 
veyed  to  H.  P.  Pierce  by  W.  F.  Morrison  and 
L.  J.  Berry,  and  the  residue  of  54  acres  at 
Shavervllle  conveyed  to  W.  S.  Stump  by  said 
Morrison  and  Berry."  The  decree  of  con- 
firmation refers  to  this  land  as  *'the  residue 
of  54  acres  at  Shavervllle  conveyed  to  W.  S. 
Stump  by  W.  F.  Morrison  and  L.  J.  Berry" ; 
no  reference  being  made  in  this  decree  to  the 
one  acre  convened  to  Pierce.  If  we  include 
the  Pierce  lot  however,  how  can  we  say  that 
the  court  sold,  or  intended  to  sell,  any  of  the 
54  acres  except  the  one  acre  conveyed  to 
Pierce  and  the  residue  of  the  54  acres  con- 
veyed to  Stump? 

By  its  terms  the  Stump  deed  bounds  and 
describes  40  acres,  more  or  less,  and  by  Its 
description  excludes  the  schoolhouse  lot;  and 
any  deed  which  the  commissioners  were  au- 
thorized to  make,  and  the  writ  of  possession, 
were  limited  to  the  land  described  In  these 
two  deeds.  We  must  presume,  in  the  absence 
of  the  writ  that  the  writ  of  possession  ran 
with  the  provisions  of  the  decree.  More- 
over, not  having  been  a  party  to  the  suit  the 
plaintiff  should,  before  the  writ  Issued,  have 
been  summoned  to  show  cause  why  it  should 
not  surrender  possession.  Trimble  v.  Pat- 
ton,  5  W.  Va.  432;  Paxton  v.  Rucker,  15  W. 
Va.  547;  Williamson  v.  Russell,  18  W.  Va. 
612.  A  member  of  the  board  of  education, 
who  was  present  when  the  oflacer  arrived 
and  who  had  the  key  to  the  schoolhouse, 
stated  to  the  pfflcer  that  before  surrendering 
the  key  he  wished  to  see  the  president  of 
the  board,  and,  while  he  was  absent  for  that 
purpose,  the  officer  by  force  put  the  defend- 
ant in  possession  of  the  schoolhouse.  This 
was  an  unauthorized  and  unlawful  act,  for 
which  chapter  89  of  the  Code  of  1906  gives 
the  smnmary  remedy  here  sought  to  the  one 
so  turned  out  of  possession,  no  matter  what 
right  or  title  he  had.  The  purchaser  at  a 
judicial  sale  Is  charged  with  notice  of  every 
fact  appearing  upon  the  face  of  the  record 
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affecting  the  title  acquired  by  him.  Galvert 
T.  Ash.  47  W.  Va,  486,  35  S.  E.  887;  Wil- 
liamson ▼.  Jones,  43  W.  Va.  563,  27  S.  B. 
411,  88  U  R.  A.  694,  64  Amu  St  Rep.  891; 
Hobac*  ▼.  Miller,  44  W.  Va.  635,  29  S.  B. 
1014;  Bank  v.  Hyer,  46  W.  Va.  IS,  82  S.  B. 
1000.  The  parties  had  the  right  to  exclude 
from  these  proceedings  the  schoolhouse  lot, 
and  the  proceedings  effectually  did  so.  The 
record  does  not  disclose  whether  all  the  Judg- 
ments were  satisfied  out  of  the  land  sold. 
The  rule  in  such  cases  is  that  the  lands  of 
a  Judgment  debtor  shall  be  sold  in  the  in- 
verse order  of  their  alienation.  Hence  it 
would  have  been  error  to  have  sold  the 
schoolhouse  lot,  first  conveyed,  if  the  other 
lands  of  the  Judgment  debtors  subsequently 
aliened  and  decreed  to  be  sold  were  sufficient 
to  satisfy  the  liens.  McGlaskey  v.  O'Brien, 
16  V^.  Va.  791 ;  Payne  v.  Webb,  23  W.  Va. 
558;  McClung  v.  Beime,  10  Leigh  (Va.)  394, 
84  Am.  Dec.  730. 

Was  the  plaintiff  competent  to  sue?  This 
is  the  important  and  only  other  question 
fairly  arising  upon  the  record.  The  plaintiff 
was  created  into  a  corporation  by  the  name 
of  the  "Board  of  Education  of  Flatwoods  Dis- 
trict" by  an  act  of  the  Legislature  (chapter 
134,  p.  294,  Acts  1901)  entitled  "An  act  to 
establish  the  Independent  School  District  of 
Flatwoods,"  which  became  effective  90  days 
from  passage.  It  provided  that,  in  the  event 
the  majority  of  the  votes  cast  at  an  elec- 
tion to  be  held  on  the  fourth  Tuesday  in  May 
following  should  be  in  favor  thereof,  "the 
town  of  Shaverville  and  Flatwoods  and  terri- 
tory adjacent"  (described  by  metes  and 
bounds)  should,  after  the  result  of  the  elec- 
tion should  be  ascertained  and  declared,  con- 
stitute the  "Independent  School  District  of 
Flatwoods" ;  that  the  board  of  education,  con- 
sisting of  three  members  elected  by  the  quali- 
fied voters  resident  therein,  should  be  a  cor- 
poration, and  should  be  vested  with  the  same 
rights,  exercise  the  same  powers,  perform  the 
same  duties,  and  be  governed  by  the  same 
laws,  as  boards  of  education  elsewhere  in 
the  county,  except  in  so  far  as  changed  by 
the  provisions  of  the  act,  with  power  to  sue 
and  be  sued,  plead  and  be  impleaded,  con- 
tract, purchase,  hold,  and  grant  estate  real 
and  personal,  etc. ;  that  the  election  to  be  held 
to  determine  whether  said  independent  dis- 
trict should  be  established  should  be  superin- 
tended and  the  result  thereof  ascertained  and 
declared  by  election  officers  appointed  by  the 
county  court,  the  election  laws  of  the  state 
to  control  the  election  so  far  as  applicable. 
The  act  in  question  was  offered  in  evidence  in 
its  entirety,  although,  being  public  law  it  is 
one  of  which  the  courts  9f  the  state  would 
take  Judicial  notice.  Bank  v.  Willis,  7  W. 
Va.  31;  Hart  v.  Railroad  Co..  6  W.  Va.  336; 
Bank  v.  Machlr,  18  W.  Va.  271;  Hays  v. 
Bank,  9  Grat  (Va.)  127;  Stribling  v.  Bank, 
5  Rand.  (Va.)  182;  Mason  y.  Bank,  12  Leigh 
CVa.)  84,  87. 


It  is  not  denied  that  ttiis  was  a  valid  act 
of  the  Legislature,  or  that,  subject  to  the  con- 
dition upon  which  it  was  to  become  effective, 
it  created  into  an  independent  school  district 
the  territory  therein  described.    But  it  claim- 
ed that,  on  account  of  alleged  irregularities  in 
the  election,  this  public  corporation  never 
took  life ;  that  the  conditions  of  its  existence 
were  never  fulfilled ;  that  it  was  incompetent 
to  sue,  or  to  assume  and  hold  possession  of 
the  property  sued  for;  and  hence  that  as  a 
matter  of  law  possession  cannot  be  said  to 
have  been  unlawfully  taken  or  withheld  from 
it    The  record  shows  that  on  March  6,  1901, 
the  county  court,  by  an  order  entered,  directed 
that  the  special  election  provided  for  by  the 
act  should  be  held  at  two  schoolhouses  with- 
in the  proposed  district ;  one  in  Salt  Lick  dis- 
trict, near  CJold  Spring,  at  which  those  resi- 
dent in  Salt  Lick  district  should  be  entitled 
to  vote  on  the  question,  and  the  other  on  the 
Rhea  farm  in  Flatwoods,  at  which  those  resi- 
dent in  Holly  district  should  be  entitled  to 
vote.    The  order  also  appointed  officers  to 
conduct  the  election,  with  power  to  ascertain 
and  declare  the  result    By  a  subsequent  or- 
der of  July  9,  1901,  it  appearing  that  the 
election  had  been  held,  and  the  result  thereof 
ascertained,  as  provided  by  law  and  the  for- 
mer order  of  the  court,  and  that  said  inde- 
pendent district  had  been  legally  established, 
the  county  court  declared  said  independent 
school  district  of  Flatwoods  established  as 
provided  in  said  act    Following  this  election, 
a  board  of  education  was  elected  as  prescrib- 
ed by  the  act,  who  entered  upon  the  discharge 
of  its  duties,  made  levies,  established  schools, 
and     employed     teachers,     and     continued 
to  exercise  the  functions  of  a  corporation 
up  to  the  time  of  the  Institution  of  this  suit 
The  act  of  the  Legislature  does  not  show 
what  part  or  parts  of  either  of  the  magisterial 
districts  in  said  county  were  covered  by  the 
territory  described.    The  proceedings  of  the 
county  court  would  indicate  that  only  the 
districts  of  Salt  Lick  and  Holly  were  affected, 
inasmuch  as  polling  places  for  voters  were 
established  only  in  those  districts.    Oral  evi- 
dence on  the  trial,  however,  tends  to  show 
that  the  territory  included  covered  also  a  part 
of  Otter  district,  but  the  extent  thereof  does 
not  appear ;  that  voters  from  all  three  districts 
voted  at  the  election,  a  few  from  Otter  dis- 
trict 

So  far  as  the  record  shows,  the  state  has 
not,  nor  has  any  other  person  ever  before, 
questioned  the  corporate  existence  and  capac- 
ity of  the  plaintiff.  The  defendant  relies 
strongly  upon  the  provisions  of  section  1(^ 
art  12,  of  the  Constitution,  which  provides 
that:  "No  independent  school  district  or  or- 
ganization shall  hereafter  be  created,  except 
with  the  consent  of  the  school  district  or 
districts  out  of  which  tlie  same  is  to  be  cre- 
ated, expressed  by  a  majority  of  the  voters 
voting  on  the  question."  It  is  claimed  that 
this  provision  was  disregarded,  not  by  the  act 
of  the  Legislature,  but  by  the  county  court 
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and  election  officers ;  that  tbe  election  should 
have  been  held  in  each  of  the  districts  affect- 
ed, at  each  of  the  voting  places  established 
for  general  elections;  and  that  the  election 
held  at  the  two  voting  places  within  the 
boundaries  of  the  independent  district  was 
not  a  compliance  with  the  constitutional  pro- 
vision and  the  election  laws  of  the  state.  In 
onr  opinion,  th«  provision  of  the  Constitution 
referred  to  and  the  general  law  do  contem- 
plate that  the  election  in  the  several  districts 
affected  should  be  held  at  all  the  voting  pre- 
cincts established  for  general  elections.  But 
it  is  evident  that  the  county  court  directing 
the  election  in  question,  and  the  election  of- 
ficers, did  not  so  construe  the  law. 

Did  the  irregularity  in  the  election  invali- 
date the  same,  and  render  the  effort  to  com- 
plete the  incorporation  abortive?  As  an  orig- 
inal proposition,  in  any  proceeding  directly 
attacking  the  same,  we  might  be  forced  to 
hold  the  incorporation  void;  but  this  is  not 
such  a  proceeding.  Here  the  incorporation 
was  collaterally  attacked  by  a  third  person, 
in  a  suit  to  defeat  the  recovery  of  possession 
of  public  property  in  possession  and  control 
of  the  plaintiff,  and  we  are  not  bound  by  the 
same  rules  as  in  direct  proceedings  to  annul 
or  take  away  corporate  rights.  The  record 
convinces  us  that  there  was  a  bona  fide  effort 
to  comply  with  the  law  and  to  effectuate  the 
incorporation,  and  the  people  affected  thwe- 
by  seem  to  have  acquiesced  therein,  having 
elected  a  board  of  education,  which  has  exer- 
cised all  the  functions  pertaining  to  the  cor- 
poration, so  as  to  create  a  de  facto,  if  not  de 
jure,  corporation.  A  corporation  de  jure  is 
one  whose  right  to  exercise  a  corporate  func- 
tion would  prove  Invulnerable  if  assailed  by 
the  state  In  a  quo  warranto  proceeding;  a 
corporation  de  facto,  one  where  there  is  a 
charter  or  some  law  under  which  a  corpora- 
tion with  the  powers  assumed  might  lawfully 
be  created,  and  a  user  of  the  rights  claimed 
to  be  conferred  by  such  charter  or  law,  or 
where  there  has  been  a  bona  fide  attempt  to 
organize  a  corporation  under  the  charter  or 
an  enabling  statute.  10  Gyc.  262,  and  author- 
ities cited.  To  establish  the  existence  of  a 
de  facto  corporation,  a  charter  or  law  author- 
izing the  existence  of  the  corporation  must 
be  shown*  and  user  under  such  authority. 

10  qyc.  250,  note  20,  and  authorities  cited. 
In  Snider  v.  Troy,  01  Ala.  224,  8  South.  058, 

11  L.  R.  A.  515,  24  Am.  St  Rep.  887,  the 
court  holds  that  a  corporation  de  facto  exists 
"when,  from  irregularity  or  defect  in  its  or- 
ganization or  constitution,  or  from  some  omis- 
sion to  comply  with  the  conditions  precedent, 
a  corporation  de  jure  is  not  created,  but 
there  has  been  a  colorable  compliance  with' 
the  requirements  of  some  law  under  which 
an  association  might  be  lawfully  incorporated 
for  the  purposes  and  powers  assumed,  and  a 
user  of  the  rights  claimed  to  be  conferred  by 
law;  or,  in  other  words,  when  there  Is  an 
organization  with  color  of  law  and  an  exer- 
'*ise  of  corporate  rights  and  franchises."    As 


a  general  rule,  such  corporate  existence  can- 
not be  litigated  in  actions  between  private 
individuals*  nor  between  private  individuals 
and  the  assumed  corporation.  10  Cyc.  256; 
note  27,  and  authorities  cited.  In  1  Thomp. 
on  Corp.  S  503,  it  Is  said,  in  refer^ce  to  a 
de  facto  corporation,  that  if  it  appears  to  be 
acting  under  color  of  law,  and  is  recognized 
by  the  state  as  such,  such  a  question  should 
be  raised  by  the  state  itself  by  quo  warranto 
or  other  direct  proceeding,  and  that  the  rule 
would  not  be  different  if  the  constitution  it- 
self prescribed  the  manner  of  incorporation. 
Bven  in  such  case,  proof  that  the  corporation 
was  acting  as  such  under  legislative  sanction 
would  be  sufficient  evidence  of  rights* 
except  as  against  the  state,  and  private  per- 
sons could  not  enter  upon  any  question  of  the 
irregularity.  Where  a  corporation  exists  de 
facto,  it  may  exercise  the  powers  assumed* 
and  the  question  of  its  having  a  right  to  ex- 
ercise them  will  be  deemed  one  which  can 
be  raised  only  by  the  state.  10  Cya  334; 
Clark  &  Marshall  on  Prlv.  Corp.  §}  80,  81, 
and  cases  cited.  In  1  Beach  on  Pub.  Corp.  | 
76,  the  author  says:  "When  the  inquiry  in- 
to the  corporate  existence  of  a  munlcipalitj 
is  merely  collateral,  only  that  the  municipal- 
ity exists  de  facto  need  be  proved."  In  this 
state  causes  of  forfeiture  of  corporate  fran- 
chises and  actual  expiration  thereof  by  opera- 
tion of  law  will  not  abate  a  suit  by  or  against 
•such  corporation,  or  be  cause  for  dismissaL 
Lumber  Co.  v.  Ward,  30  W.  Va.  43,  3  S.  BL 
227;  Railroad  Co.  v.  Supervisors,  8  W.  Va. 
319;  Moore  v.  Schoppert,  22  W.  Va.  282. 

These  authorities,  and  the  conclusion  we 
have  reached  with  respect  to  the  title  of  the 
defendant,  require  us  to  reverse  the  judgment 
of  the  circuit  court  and  award  the  plaintifC 
a  new  trial. 


(62  W.  Va.  451) 
HOLLEN  V.  CRIM  et  al. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Oct.  29,  1907.) 

1.  Ebbob,   Wbit  of— Haeiiless  Obbob— Ad- 

inSSION  OF  BVIDENCE. 

Refusal  to  strike  out,  at  the  time  it  Is 
offered,  objectionable  evidence,  is  not  reversible 
error,  if  such  evidence  is  subsequently  stricken 
oat  upon  a  motion  to  exclude  the  plaintiff's  evi- 
dence. 

2.  Sahb. 

In  a  trial  before  a  Jury,  admission  In  evi- 
dence of  collateral  facts,  or  those  incapable  of 
affording  any  reasonable  presumption  or  infer- 
ence as  to  the  princijMil  fact  or  matter  in  dis- 
pute, does  not  constitute  prejudicial  error,  al- 
though such  facts,  if  relevant,  would  be  inad- 
missible, under  section  23,  c  130,  Code  1899 
[Code  1900,  I  3945],  as  relating  to  personal 
conversations  or  communications  with  a  de- 
ceased person. 

[Ed.  Note.— For  (iases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  4164,  4155.] 

3.  WrrNESSES  —  Cboss-Bxaminatioh   as  to 

COIXATEBAL  MATTEBS. 

Responses  by  witnesses  to  questions  on 
cross-examination  not  relating  to  any  subject 
as  to  which  the  witness  had  oeen  interrogated 
in  chief,  nor  to  any  matter  concealed  er  tend- 
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ing  to  contradiet,  explain,  or  modify  any  facts 
testified  to,  or  to  rebut  or  modify  some  infers 
ence  which  miffht  otherwise  be  drawn  from 
matters  testified  to  by  the  witness,  rendering 
the  cross-examination  proper  or  pertinent,  and 
which  responses  are  collateral  to  the  real  issue, 
are  binding  on  the  party  on  whose  behalf  the 
croes-exammation  is  conducted. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol  60,  Witnesses,  |  ICM] 

4.  Sams— Tbsthcont  of  Pabtibs  ob  Psbsors 

INTXBESTBD  AOAJNBZ  ▲  DBOEDBNT. 

Section  23,  c  130,  Code  18d9  (Code  1906, 
I  8&45],  does  not  prohibit  a  son  of  tne  plaintiff, 
not  a  party  to  the  suit  nor  interested  in  the 
event  tnereof  in  respect  to  his  property  rights, 
from  testifying  on  behalf  of  the  plaintiff  as  to 
I)er8onal  conversations  or  communications  with 
a  deceased  person. 

[BdL  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  50,  Witnesses,  f  60L] 

&  Evidenob— Rkletanct. 

Evidence  wholly  irrelevant  and  collateral 
Is  inadmissible,  as  tending  to  draw  away  the 
minds  of  the  jury  from  the  point  in  issue  and 
mislead  them. 

SEd,  Note.— For  cases  in  point,  see  Cent  Dig. 
.  20,  Evidence,  S  123.] 
0.  Bbbob,  Wbtt  of— Review— Vbbdiot. 

The  verdict  of  a  jury,  depending  on  the 
weight  of  oral  testimony  and  the  credibility 
of  witnesses,  will  not  be  disturbed  unless  there 
has  been  a  plain  miscarriage  of  justice. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
Tol  3,  Appeal  and  Error,  f  3928.] 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Barbour  County. 

Action  by  Levi  T.  Hollen  to  recover  the 
amount  of  a  note  as  for  money  had  and 
received  for  his  use  against  E.  H.  Crim  and 
M.  Peck,  executors  of  J.  N.  B.  Crim,  deceased. 
Judgment  for  plaintiff,  and  defendants  bring 
error.    Affirmed. 

M.  Peck,  for  plaintiffs  .In  error.  Wm.  T. 
George,  for  defendant  in  error. 

MILLER,  J.  June  15,  189i,  M.  N.  O'Brien 
made  a  note  to  Levi  T.  Hollen  at  six  months 
f6r|19a  April  26k  1897,  Hollen  delivered  thla 
tMe  to  J.  N.  B.  Crim,  whose  receipt  therefor 
ooncluded  *^  collect  if  I  can."  At  the  time 
lie  received  this  note,  Crim  had  pending  a 
chancery  suit  against  O'Brien  and  others  to 
subject  land  to  the  payment  of  sundry  Jiidg- 
mentB  recovered  by  him,  aggregating  a  large 
amount  The  land  of  O'Brien  Involved  con- 
sisted of  a  tract  of  045  acres  and  a  tract 
of  160  acres,  the  latter  then  subject  to  the 
lien  of  a  deed  of  trust  in  favor  of  another 
creditor  for  about  $1,100.  The  sale  took  place 
February  10,  1898,  pursuant  to  decree  of 
Hay  28,  1897,  and  was  confirmed  by  decree 
entered  February  28,  1896;  Crim  having  be- 
come the  purchaser  of  the  larger  tract  at 
$84250,  and  one  Hall  of  the  other  at  $1,090. 
There  was  evidence  that  these  lands  were  ac- 
tually worth  from  $12  to  $15  per  acre.  Short- 
ly after  Crim's  death,  January  11,  1906,  the 
plaintiff  demanded  of  his  executors  this  note. 
It  not  being  produced,  Hollen  on  September 
0^  1905,  brought  suit  before  a  justice  against 
tlie  executors  to  recover  the  amount  of  the 
note  as  for  money  had  and  received  for  his 


use.  The  justloe  decided  the  case  in  favor 
of  the  executors,  and  Hollen  appealed  to  the 
circuit  court,  wherein  the  case  was  tried 
before  a  jury,  resulting  In  a  v^dict  and 
judgment  in  favor  of  the  plaintiff  for  $198^ 
with  interest  and  costs,  and  the  executors 
have  brought  the  case  here  upon  a  writ  of 
error.  The  errors  assigned  relate  to  admi£h 
sion  and  rejection  of  evidence,  and  to  the  re- 
fusal of  the  court  to  set  aside  the  verdict 
and  grant  a  new  trial.  ' 

On  the  trial  before  the  jury,  the  conten- 
tion of  the  plaintiff  was  that  Crim  had  col- 
lected the  note,  or,  if  not,  had  power  to  do 
so,  but  suffered  it  to  remain  in  his  hands  un- 
til barred  by  the  statute  of  limitations.  At 
the  time  of  the  trial  in  the  circuit  court,  the 
note  had  been  found  by  his  executors  among 
some  old  papers  belonging  to  Crim,  and  was 
admitted  in  evidence.  In  support  of  his  claim 
that  Crim  had  collected  the  note,  the  plaintiff 
proved  by  Joseph  O'Brien,  a  brother  of  M. 
N.  O'Brien,  and  by  his  son,  Robert  Hollen, 
who  worked  for  the  O'Briens,  that  Joseph 
O'Brien  had  delivered  to  Crim  some  300,000 
or  400,000  feet  of  lumber,  and  of  the  pro- 
ceeds he  left  In  Crim's  hands  something  over 
$200  to  the  credit  of  his  brother,  M.  N. 
O'Brien,  to  be  applied  upon  some  debts  of 
the  latter,  but  that,  as  no  settlement  had  been 
had  between  Joseph  and  Crim,  the  matter  was 
left  In  that  condition  at  the  time  of  Crim's 
death.  Robert  Hollen  testified  to  a  conver- 
sation with  Crim  after  he  received  the  lum- 
ber. In  which  Crim  stated  that  this  lumr 
ber  was  better  than  anticipated,  that  the 
O'Brien  note  was  all  right,  and  that  he 
thought  he  would  be  able  to  collect  it  Jo- 
seph O'Brien,  and  other  witnesses,  also,  tes- 
tified that  at  the  time  Crim  purchased  the 
land  of  M.  N.  O'Brien  at  the  judicial  sale 
thereof  he  did  so  under  a  secret  arrangement 
with  him  and  M.  N.  O'Brien  that  it  should 
be  bought  In  by  Crim  for  their  benefit;  that 
in  the  Interest  of  this  purchase  others  were 
deterred  by  them  from  bidding  on  the  land; 
that  afterwards  M.  N.  O'Brien,  in  order  to 
get  Crim  to  release  his  claim  to  the  land, 
offered  to  repay  Crim  all  he  owed  him.  The 
evidence  showed  that  M.  N.  O'Brien  had  re- 
mained in  continuous  possession  of  the  land 
so  purchased  by  Crim,  farming  and  improv- 
ing it  and  paying  all  taxes.  There  was  much 
other  evidence  offered  by  the  plaintiff  re> 
lating  to  the  subject,  but  the  above  were  th* 
main  points  covered.  The  defendants  relied 
upon  the  production  of  the  note  as  evidence 
of  nonpayment,  and  the  fact,  testified  to  by 
Melville  Peck,  one  of  the  executors,  that  Crim 
was  a  business  man  and  kept  account  of  his 
daily  collections,  whose  books  would  miost 
likely  show  payment  of  the  note,  If  made. 
The  executors  made  no  attempt  to  show  what 
application  had  been  made  of  the  proceeds 
of  the  lumber,  or  that  they  had  been  applied 
differently  than  claimed  by  the  plaintiff,  or 
that  the  $200  had  been,  or  should  be^  appUe^ 
otherwise  than  on  the  note^ 
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M.  N.  O'Brien  testified  on  behalf  of  the 
plaintiff  as  follows:  "Q.  Did  yon  ever  pay 
this  note  to  Mr.  Hollen?  Ans.  No,  sir.  Q. 
Did  yon  ever  pay  It  to  any  other  person? 
Ans.  Yes,  sir."  The  conrt  overruled  the  de- 
fendants' objection  to  the  last  question  and 
answer,  but  subsequently,  upon  the  motion 
to  exclude  all  the  plaintiff's  evidence,  did 
strike  out  this  testimony  of  payment.  But 
it  is  nevertheless  insisted  that  the  answer 
was  equivalent  to  a  statement  by  O'Brien 
that  he  had  paid  the  note  to  Crim — ^pro- 
hibited by  section  23,  c.  190,  Code  1899 
[Code  1906,  §  8945]— and  that  it  was  reversibto 
error  for  the  court  to  refuse  to  strilce  it  out 
in  the  first  instance.  We  Icnow  of  no  rule  of 
law  controlling  the  court  as  to  time  in  its  rul- 
ing upon  the  admissibility  of  evidence.  Much 
must  necessarily  be  left  to  the  discretion  of 
the  trial  judge  in  such  matters.  Any  error 
the  court  may  have  committed  in  the  first 
instance  was  certainly  cured  by  strilcing  out 
the  objectionable  matter  on  the  motion  to 
exclude  the  plalntlfTs  evidence. 

On  cross-examination,  M.  N.  O'Brien  was 
asked:  "Wasn't  your  property  all  sold  from 
you  in  1897?  Ans.  I  sold  and  gave  all  of  it 
to  Mr.  Crim  and  never  got  any  credit  for  it, 
and  he  held  the  other  in  his  possession  in 
trust"  The  refusal  to  strike  out  this  an- 
swer is  made  the  subject  of  the  second  bill 
of  exceptions.  Was  this  action  of  the  court 
error?  It  Is  claimed  this  answer  related  to 
a  personal  transaction  or  communication  be- 
tween the  witness  and  the  decedent,  Crim, 
which  the  witness,  being  interested  in  the  re- 
sult of  the  suit,  is  precluded  by  section  23, 
c.  130,  Code  1899,  from  giving  in. evidence. 
Plaintiff  claims  that,  the  debt  being  barred 
by  the  statute  of  limitations,  the  witness 
could  not  be  said  to  be  so  interested,  and, 
not  being  a  party  to  the  suit,  was  not  pre- 
cluded. It  has  been  held  that  one  discharged 
In  bankruptcy  is  relieved  from  the  inhibi- 
tion of  the  statute,  for  it  may  then  be  said 
he  does  not  testify  in  his  own  favor.  Rey- 
nolds V.  Callaway,  31  Grat  436.  But  we 
cannot  say  from  any  rule  or  precedent  found 
that  this  case  has  any  application  to  the 
statute  of  limitations.  The  statute  of  limi- 
tations Is  a  personal  plea,  which  may  or  may 
not  be  Interposed;  or  the  debt  may  be  re- 
vived by  a  new  promise.  We  do  not  think, 
iiowever,  this  question  fairly  arises.  The 
question  to  which  the  answer  was  given  did 
not  relate  to  any  subject  as  to  which  the 
witness  had  been  interrogated  in  chief,  nor 
to  any  matter  that  could  be  said  to  have 
been  concealed,  or  to  facts  really  tending  to 
contradict,  explain,  or  modify  any  facts  tes- 
tified to,  or  to  rebut  or  modify  some  infer- 
ence which  might  otherwise  be  drawn  from 
the  matters  testified  to  by  the  witness  which 
would  render  the  cross-examination  proper 
or  pertinent  2  Elliott  on  Ev.  fi  973.  The 
theory  of  the  defendants'  counsel  in  pro- 
pounding the  question,  no  doubt,  was  that, 
if  the  witness  answered  (as  he  anticipated) 


that  his  real  estate  bad  all  been  sold  (as 
was  subsequently  shown  in  evidence),  it 
would  tend  to  contradict  the  witness'  claim 
of  payment;  but  we  do  not  see  how  this  evi- 
dence would  have  contradicted  the  main 
fact  relied  upon— delivery  of  the  lumber  in 
payment  of  the  note.  The  fact  of  the  de- 
livery of  the  lumber  to  Crim  was  not  denied, 
nor  its  application  otherwise  explained.  In 
our  opinion  the  matter  covered  by  the  ques- 
tion and  answer  should  be  treated  as  col- 
lateral to  the  real  issue,  and,  having  been 
brought  out  by  the  defendants  on  cross-ex- 
amination, they  are  bound  by  the  answer. 
1  Greenleaf  on  Ev.  §§  52,  448,  449;  Whitelaw 
V.  Whitelaw,  96  Va.  712,  32  a  E.  458;  Wattas 
V.  State,  5  W.  Va.  532;  Ctorder  v.  Talbott  14 
W.  Va.  277.  The  question  propounded  was 
not  confined  to  real  estate.  The  witness  in 
his  answer  evidently  had  in  mind  the  lum- 
ber delivered  to  his  credit,  and  also  the  ar- 
rangement with  Crim  to  buy  In  his  real  es- 
tate at  the  sale  thereof  and  hold  It  for  him 
in  trust;  and,  with  this  view,  we  are  not 
prepared  to  say  that  the  answer  was  not  re- 
sponsive to  the  question.  The  defendants' 
counsef  did  not  ask  the  witness  for  explana- 
tion, nor  attempt  to  affect  the  answer  by  fur- 
ther cross-examination,  but  'promptly  dis- 
missed the  witness,  and  has  made  the  ac^ 
tion  of  the  court  on  his  motion  to  strike  out 
a  subject  of  error  for  which  he  asks  this 
court  to  reverse  the  judgment  below.  We 
are  of  opinion  thjit  the  court  did  not  err  to 
the  prejudice  of  the  defendants  in  overruling 
his  motion. 

Robert  Hollen,  a  son  of  and  witness  for 
plaintiff,  was  asked  In  chief,  "Mr.  Hollen, 
did  you  ever  have  any  conversation  with  Mr. 
J.  N.  B.  Crim,  in  his  lifetime,  about  a  note 
that  he  had  gotten  from  your  father,  L.  T. 
HoUen,  upon  M.  N.  0*Brien?"  and  answered, 
"Yes,  sir."  And  he  was  thereafter  permitted 
to  testify  respecting  conversations  and  com- 
munications between  him  and  the  deceased. 
This  action  of  the  court  was  made  the  sub- 
ject of  the  third  bill  of  exceptions.  We  do 
not  understand  this  point  is  seriously  urged 
in  the  argument  of  counsel  In  this  court 
The  suggestion  is  that  Hollen,  because  the 
son  of  the  plaintiff,  was  an  Incompetent  wit- 
ness against  the  decedent's  estate  as  a  per- 
son interested  in  the  event  of  the  suit.  He 
was  not  a  party  to  the  suit  and  we  think 
his  testimony  was  competent  He  was  not 
interested  in  the  result  of  the  suit  in  any 
sense  that  would  preclude  his  testimony. 

Bill  of  exceptions  No.  5  relates  to  the  ac- 
tion of  the  court  below  In  excluding  from 
the  evidence  a  deed  of  trust  of  April  20, 
1885,  from  the  plaintiff  to  Melville  Peck, 
trustee,  to  secure  to  J.  N.  B.  Crim  the  pay- 
ment of  a  note  for  $300,  and  a  release  there- 
of by  Crim  of  November  29,  1900.  It  Is 
stated  that  the  purpose  of  introducing  this 
evidence  was  to  show  that  the  plaintiff  was 
indebted  to  Crim  between  the  date  of  the 
deed  and  the  date  of  the  release,  and  to 
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luiTe  the  Jury  infer  therefrom  that  Crim  took 
the  note  on  account  of  that  imrticnlar  In- 
debtedness, and  not  (as  the  receipt  expressed 
It)  for  GoHection.  The  offer  of  this  evidence 
was  not  accompanied  by  any  oral  testimony 
tending  to  show  tliat  the  indebtedness  se- 
cured was  paid  by  the  transfer  ot  the  note. 
In  our  opinion  the  evidence  was  wholly  Ir- 
relevant and  collateral,  and  would  have  tend- 
ed to  draw  away  the  minds  of  the  Jury 
from  the  point  in  issue  and  mislead  them. 
Such  evidence  is  Improper  and  should  not  be 
received.  Whitelaw  v.  Whitelaw,  supra;  1 
Oreenleaf  on  £v.  (62;  Watts  v.  State,  supra; 
Hartman  v.  Bvans,  88  W.  Va.  669,  18  S.  B. 
810;  Repass  v.  Richmond,  99  Va.  608,  89  8. 
IB.  160. 

Bills  of  exception  4  and  6,  the  latter  con- 
taining a  certificate  of  the  evidence,  relate 
to  the  action  of  the  court  in  overruling  the 
motion  to  strike  out  the  plaintiff's  evidence, 
and  overruling  the  motion  to  set  aside  the 
verdict  and  grant  a  new  trial.  The  first 
motion  was  equivalent  to  a  demurrer  to  the 
plaintilTs  evidence,  and,  from  wliat  has  al- 
ready been  said  in  reference  to  the  evidence, 
we  think  it  was  properly  overruled.  We  are 
of  opinion  that  the  second  motion  was  also 
properly  denied.  It  is  unnecessary  to  cite 
the  many  decisions  of  this  court  governing 
In  such  cases. 

The  case  was  peculiarly  one  for  the  Jury, 
and,  as  no  errors  prejudicial  to  the  rights 
of  the  defendants  appear  to  us  from  the  rec- 
ord, we  are  of  opinion  to  affirm  the  Judg- 
ment of  the  drcnit  court 


<€2  W.  Va.  417) 

McGRAW  ▼.  BOWER  et  aL 

(Supreme  Coort  of  Appeals  of  West  Virginia. 

Oct  29,  1907.) 

AfpbaIi— Review— EviDBNCs. 

The  finding  of  the  circuit  court  as  to  facts 

In  Issue,  unless  against  the  plain  preponderance 

•f  the  evidence,  is  conclusive  upon  this  court 

[ESd.  Note.->For  cases  in  point,  see  Cent  Dig. 

TOL  3,  Appeal  and  Error,  U  892M943.] 

(Syllabus  by  the  0>urt) 

Appeal  from  Circuit  0>urt  Wyoming 
County. 

Bill  by  M.  Perry  McCraw  against  R.  Lee 
Bower  and  others.  Decree  for  defendants, 
and  plaintiff  appeals.    A£9rmed« 

Brown,  Jackson  tt  Knight  Ck>l.  Ghilders, 
and  Gilmore  &  Worrell,  for  appellant  M.  F. 
liatheny,  for  appellees. 

McWHORTHEt  J-  This  was  a  bill  filed  in 
the  circuit  court  of  Wyoming  county  by  M. 
P.  McCraw  against  R.  Lee  Bower  and  Sal- 
lle  J.  Bower  to  establish  a  resulting  trust  in 
favor  of  plaintiff  in  an  undivided  one-half  in- 
terest in  two  certain  lots  of  land  in  the  town 
of  Plerpont  In  said  county,  each  containing 
one-half  of  one  acre.    The  bill  alleges  that 

Bometime  prior  to  the day  of , 

1902,  plaintiff  and  defendant  R.  Lee  Bower 


entered  into  an  oral  contract  to  purchase 
and  become  Joint  owners  of  one  acre  of  land 

in  said  town  of  Plerpont  being  part  of  a 
certain  tract  or  tracts  of  land  then  owned 
by  U  T.  Stimson  and  Julia  R.  Stimson,  his 
wife;  that  in  pursuance  of  said  agreement 
they  did  purchase  two  tracts  or  parcels,  con- 
tahiing  in  the  aggregate  one  acre,  the  first 
containing  one-half  acre,  adjoining  lot  No. 
11  and  lot  No.  17  on  one  side  and  L.  T. 
Stimson  on  the  opposite  side,  and  also  ad- 
Joining  the  location  of  the  main  line  of  the 
Deepwater  Railway  CJompany,  and  the  other 
containing  a  like  quantity  adjoining  lot  No. 
37  in  said  town,  owned  by  B.  Moran,  and 
also  adjoining  the  location  of  the  Chesa- 
peake &  Ohio  Railway  (}ompany's  main  line, 
which  lots  are  each  marked  "R.  L.  Bower" 
on  a  plat  of  said  town  of  Plerpont  filed  with 
plalntllTs  bill  as  an  exhibit;  that  plaintiff, 
in  consideration  of  one  undivided  half  in- 
terest in  said  two  lots,  paid  to  said  L.  T. 
Stimson  and  Julia  R.  Stimson  the  sum  of 
$50,  being  the  one-half  of  the  purchase  price 
of  said  two  parcels  of  land;  that  at  the  time 
of  the  purchase  the  defendant  R.  Lee  Bower 
made  no  payment  on  account  of  said  land, 
and  no  deed  or  title  bond  was  taken  for  tlie 
said  land;  that  afterwards,  on  the  80th  of 
January,  1903,  and  after  the  said  purchase 
money  of  $100  was  fully  paid,  said  Stimson 
and  wife,  at  the  instance  and  request  of 
said  Bower,  conveyed  to  him  the  said  land, 
which  conveyance  with  special  warranty 
said  Bower  accepted,  all  of  which  was  with- 
out the  knowledge  or  consent  of  plaintiff; 
that  defendant  Bower,  while  admitting  and 
conceding  the  facts  as  stated,  although  often 
requested  thereto,  failed  and  refused  to  make 
plaintiff  a  deed  for  his  one  undivided  interest 
in  said  land;  that  plaintiff  and  defendant 
were  Joint  owners,  each  liolding  an  undivided 
one-half  interest  In  said  land,  and  that  the 
defendant  holds  one  undivided  interest  there- 
in in  trust  for  plaintiff — and  prayed  that 
plaintiff  be  decreed  to  be  the  owner  of  such 
undivided  interest  and  tliat  defendant  be  re- 
quired to  convey  such  interest  to  plaintiff 
with  special  warranty,  and  for  general  re- 
lief. Plaintiff  afterwards  filed  his  amended 
bill,  making  Sallie  J.  Bower,  wife  of  defend- 
ant Bower,  a  codefendant  therein,  reciting 
and  realleging  the  allegations  of  the  original 
bill,  and  by  way  of  amendment  alleging  that 
since  the  filing  of  the  original  bill,  on  the  4th 
of  March,  1903,  at  the  Instance  and  request 
of  R.  Lee  Bower,  said  Stimson  and  wife 
made  another  and  second  deed  for  the  said 
two  parcels  of  land  to  said  R.  Lee  Bower 
and  Sallie  J.  Bower,  his  wife,  which  deed 
was  duly  and  legally  executed,  acknowledg- 
ed, and  delivered  to  them,  and  on  the  10th  day 
of  March,  1903,  was  duly  recorded  in  the  coun- 
ty court  clerk's  office  of  Wyoming  county,  a 
copy  thereof  being  exhibited  with  the  amend- 
ed bill;  that  the  same  was  accepted  by  the 
defendant  Sallie  J.  Bower  with  full  knowl- 
edge of  paintUTs  rights  and  interests  in  and 
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to  the  said  two  tracts  of  land-^and  praying 
that  the  defendant  to  the  original  bill  be  re- 
quired to  answer  the  amended  bill,  and  that 
defendant  Sallle  J.  Bower  be  required  to  an- 
swer the  original  bill,  and  also  the  amended 
bill,  and  prayed  for  such  relief  -against  both 
defendants  and  each  of  them  as  was  prayed 
for  in  the  original  bill. 

On  the  6th  day  of  March,  1903,  the  plainr 
tiff,  McCraw,  filed  bis  petition  in  said  cause, 
praying  for  an  injunction  restraining  said 
Bower  from  conveying  any  part  of  the  said 
land  to  Joseph  Mace,  or  to  any  other  per- 
son or  persons  or  from  disposing  of  or  in 
any  way  incumbering  said  parcels  of  land,  or 
either  of  them,  except  as  to  the  one  undivided 
half  interest  therein,  until  the  rights  of  the 
parties  should  be  adjudicated  in  the  cause, 
which  injmiction  was  accordingly  granted. 
The  defendants  B.  Lee  Bower  and  Sallle  J. 
Bower  on  the  25tb  of  June,  1903,  filed  their 
joint  demurrer,  and  on  the  26th  day  of  June, 
1903,  the  defendant  B.  Lee  Bower  filed  his 
separate  demurrer  and  answer  to  the  bill, 
amended  bill,  and  petition  of  plaintiff  for  in- 
junction, denying  all  the  material  allegations 
of  the  bill,  denying  emphatically  that  he  pur- 
chased the  lots  jointly  with  said  McCraw,  or 
that  McCraw  has  any  interest  whatever  in 
said  lots.  He  avers  that  on  the  21st  of  July, 
1902,  when  he  went  to  close  the  deal  with 
Stlmson,  he  only  had  about  |G0  of  cash  at  the 
time,  and,  being  uncertain  w:hether  said  Stlm- 
son would  require  more^  he  borrowed  from 
Greeley  McCraw  an  additional  $50  to  use  if 
it  became  necessary;  that  Stlmson  agreed  to 
make  the  cash  payment  $50,  which  respond- 
ent paid  out  of  his  own  money,  and  did  not 
use  one  cent  of  McCraw's  money,  which  he 
had  borrowed  to  be  used  towards  paying  for 
the  lots;  that  he  had  offered  to  return  or 
pay  to  Greeley  McCraw  the  $60  so  borrowed, 
with  its  interest,  but  that  he  had  refused  to 
accept  it,  and  made  tender  of  the  same  with 
his  answer;  that  after  the  purchase  of  said 
lots  he  heard  that  the  McCraws  were  claim- 
ing a  part  Interest  In  his  purchase;  that  he 
approached  McCraw  in  the  presence  of  wit- 
nesses to  know  about  the  rumor,  when  Mc- 
Craw denied  having  any  interest  in  the  land, 
or  ever  having  claimed  any  interest,  and  was 
only  telling  it  to  aggravate  Stimson;  that  re- 
spondent and  his  codefendant  were  joint  own- 
ers of  three  lots  in  the  town  of  Plerpont, 
which  they  purchased  at  the  price  of  $165, 
and  that  only  ono  of  them  was  the  lot 
purchased  on  the  21st  of  June,  1902;  and 
denied  ever  having  admitted  that  plaintiff 
had  any  Interest  In  the  property,  or  that  he 
ever  agreed  to  convey  him  any  interest  there- 
hL 

Depositions  were  taken  and  filed  in  the 
cause,  both  by  the  plaintiff  and  the  defend- 
ant, and  the  cause  was  heard  on  the  29th  day 
of  June,  190^  upon  the  bill  and  amended  bill 
and  exhibits,  process  duly  served  upon  tiie 
defendants,  upon  the  Injunction  awarded  the 
plaintiff,  the  demurrer  and  separate  answer 


of  defendant  R,  Lee  Bower,  replications 
thereto,  and  upon  the  depositions  of  both 
parties  taken. and  filed  in  the  cause,  where- 
upon, in  consideration  of  all  which,  the  court 
was  of  opinion,  and  so  decreed,  that  the 
plaintiff  was  not  entitled  to  the  relief  pray- 
ed for  in  his  bill  and  am^ded  bill,  and  dis- 
missed the  same,  and  dissolved  the  injunc- 
tion, and  decreed  costs  to  the  defendants, 
from  which  decree  the  plaintiff  appealed,  and 
says  the  decree  was  ccmtrary  to  the  evidence 
and  the  law. 

The  only  question  involved  In  this  case  Is 
one  of  fact:  Whether  or  not  the  purchase 
from  Stimson  of  the  two  one-half  acre  lots 
was  a  purchase  made  by  Bower  for  hlms^f 
and  the  plaintiff  in  equal  and  undivided  pro- 
portions, and  was  paid  for  with  the  money 
of  both  parties.  It  was  not,  as  contended  by 
counsel  for  appellees,  an  oral  contract  for  the 
sale  and  purchase  of  real  estate.  Was  the 
$50  placed  in  the  hands  of  the  defendant  by 
Greeley  McCray,  acting  as  agent  for  plalntUf, 
to  be  applied  by  defendant  on  the  price  of 
said  land  for  the  plaintiff,  or  was  it  money 
loaned  by  the  plaintiff  by  Greeley,  his  agent, 
to  the  defendant?  If  the  former  is  proven, 
the  resulting  trust  in  favor  of  plaintiff  is  es- 
tablished. On  the  other  hand,  if  plaintiff 
has  failed  to  sustain  the  allegations  of  his 
bill,  the  $50  which  Greeley  McCraw,  acting 
for  his  father,  let  the  defendant  have,  is  sim- 
ply a  loan,  and  plaintiff  has  no  interest  in 
the  land  purchased.  The  evidence  is  direct- 
ly conflicting;  McCraw  testifying  that  the 
money  was  placed  In  the  hands  of  defendant 
Bower  for  the  purchase  of  the  lots  for  plain- 
tiff and  defendant  jointly,  and  the  defendant 
testifying  exactly  to  the  contrary — ^that  it 
was  a  loan  by  plaintiff  to  defendant  Wit- 
nesses testify  on  behalf  of  plaintiff  that  de- 
fendant said  on  various  occasions  that  the 
land  was  purchased  by  him  for  the  parties 
jointly.  This  is  denied  by  defendant,  and 
he  has  witnesses  who  testify  that  McCraw 
had  on  various  occasions  disclaimed  any 
ownership  in  the  land  or  interest  in  the  pur- 
chase of  it 

I  am  unable  to  see  that  there  is  any  great 
or  decided  preponderance  of  the  evidence  ^- 
ther  the  one  way  or  the  other,  and  the  judge 
who  heard  the  case  has  decided  that  under 
the  evidence  in  the  cause  the  plaintiff  has 
failed  to  sustain  the  allegations  of  his  bill, 
and  in  such  case  it  has  been  many  times  held 
by  this  court  that  a  finding  so  made  by  a 
judge  of  the  circuit  court  will  not  be  dis- 
turbed; it  not  appearing  that  his  decision 
was  clearly  wrong.  In  Wolfe  v.  Bank,  64  W. 
Va.  689,  47  S.  B.  243,  it  is  held:  ''A  decree 
of  the  circuit  court  determining  questions  of 
fact,  unless  plainly  wrong,  will  not  be  dis- 
turbed." And  in  Weaver  v.  Aldn,  48  W.  Va. 
466,  37  S.  BL  600:  •'The  finding  of  the  circuit 
court  as  to  facts  In  issuer  unless  against  the 
plain  preponderance  of  the  evidence,  is  o»- 
dnslve  upon  this  court"  See,  also,  Mcin- 
tosh Y.  OU  Co.,  47  W.  Ya.  882,  85  8.  El  860; 
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Oamden  ▼.  Dewing,  47  W.  Va.  810,  84  &  H 
ftU,  81  Am.  fit  B^.  791;  Whipkey  v.  Nicho. 
las,  47  W.  Va.  86,  84*a  B.  761;  Spurgin  ▼. 
Spurgin,  47  W.  Va-  88,  84  S.  B.  .750;  Yoke 
T.  Shay,  47  W.  Va.  40,  84  S.  B.  748;  Smith 
▼.  Yoke^  27  W.  Va.  689;  Cox  ▼.  Investment 
Co.,  01  W.  Va.  291,  68  a  B.  494.  "An  ap- 
pelate court  will  not  reverse  the  judgment 
of  an  Inferior  court,  unless  error  affirmative- 
ly appear  upon  the  face  of  the  record,  and 
such  error  will  not  be  presumed;  all  the  pre- 
sumptions being  in  favor  of  the  correctness 
of  the  judgment  Shrewsbury  v.  Miller,  10 
W.  Va.  116. 

We  see  no  reason  for  reversing  the  decree 
of  the  circuit  court,  and  therefore  the  same  is 
affirmed* 


(62  W.  Va.  428) 

GINN  &  00.  V.  SCHOOL  BOOK  BOARD  OF 

BBRKBLEY  COUNTY  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct  29,  1907.) 

SOHOOU   AlID   SOHOOI.  DiSTBIOTB— COlTnUOTB 

— Renew  Ai*. 

A  publisher  of  school  books,  having  a  con- 
tract with  a  school  book  board  for  furnishing 
school  books,  cannot  compel  such  board  to  con- 
tinue or  renew  his  contract  for  five  years  after 
its  expiration  on  the  ground  that  the  board  has 
changed  books  without  a  sufficient  vote. 

(Syllabus  by  the  (^urt) 

Application  by  Ginn  &  Co.  for  writ  of 
mandamus  to  the  school  book  board  of  Berke- 
ley county  and  others.    Writ  denied. 

Herbert  Fitzpatrick  and  Bowman  &  Byrer, 
for  petitioners.  Ira  B.  Rohinson  and  Faulk- 
ner, Walker  &  Woods,  for  respondents. 

BRANNON,  J.  Under  the  school  book  law 
(Code  1899,  c.  46,  f  67a8  [Ann.  Code  1906, 
f  1664]),  Ginn  &  Co.  had  a  contract  with 
the  school  board  of  Berkeley  county  for  fur- 
nishing certain  books  for  use  in  the  free 
schools  of  that  county,  dated  February  24, 
1902,  and  expiring  July  1,  1907.  Among  the 
books  to  be  furnished  by  Ginn  &  Co.  under 
that  contract  is  a  work  called  '*Hezen's  Grade 
Speller."  As  required  by  section  67a6,  be- 
fore the  expiration  of  the  contract  the  school 
board  met  to  select  books  to  be  used  for  the 
five  years  succeeding  the  expiration  of  the 
contract.  By  a  vote  of  six  members  a  book 
called  'Tarr'g  Physical  Geography"  was 
adopted  in  place  of  Appleton's  Physical  (Geog- 
raphy, which  was  then  in  use.  Next  the 
1x)ard,  by  a  vote  of  only  five  members,  adopt- 
ed a  book  called  '^Hunt's  Progressive  Speller" 
In  place  of  Hezen's  Grade  Speller.  Ginn  & 
Co.  offered  to  reHew  their  said  contract  for 
the  succeeding  five  years;  but  the  school 
board  refused  to  renew  the  contract,  and 
Oinn  &  0>.  ask  of  this  court  a  mandamus  to 
compel  the  school  board  to  do  so.  A  man- 
damus nisi  has  been  awarded,  and  the  school 
board  has  entered  a  motion  to  quash  It 

Under  such  motion  to  quash,  the  question 
arises:  Does  the  mandamus  nisi  show  good 
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ground  for  a  mandamus?  Section  57a6,  c.  45, 
says:  ''It  lEftiall  be  the  duty  of  the  board  to 
meet  at  least  three  months  before  the  expira- 
tion of  any  such  contract,  and  adopt  one 
text-book,  or  a  series  of  text-books,  ^  on  each 
subject  contracted  for."  It  is  argued  that 
this  imposes  a  '"duty"  to  adopt  books.  So 
it  does ;  that  is,  a  duty  to  adopt  the  books  to 
be  used,  but  not  a  duty  to  select  any  particu- 
lar publisher.  Section  67a7  says  that  "no 
book  or  series  of  books  already  contracted 
for  under  the  act  shall  be  changed  for  an- 
other or  different  book  or  series  except  by 
the  afSrmative  vote  of  five  members  of  the 
board.  •  *  •  And  not  more  than  one  book 
or  one  series  of  books  on  one  subject  shall 
be  changed  in  any  one  year,  except  by  the 
affirmative  vote  of  six  members."  It  Is  ar- 
gued that,  as  one  book  was  changed  by  a  vote 
of  six  members,  the  other,  changing  Hezen's 
Speller,  by  only  five,  the  latter  change  is 
utterly  vcrid,  and  is  no  change  at  all,  and  that 
it  was  the  duty  of  the  board  to  renew  the  old 
contract  for  furnishing  Hezen's  Speller,  just 
as  if  no  change  at  all  had  been  made,  and 
mandamus  lies  to  enforce  the  duty.  Waiving 
the  question  whether  the  language  means 
that,  when  one  book  has  been  changed,  only 
the  additional  changes  must  have  six  votes, 
say  that  the  board  could  not  make  a  second 
change  by  five  votes.  The  question  then 
comes:  Has  a  book  publisher  any  right  to 
compel  the  renewal  of  his  contract?  A  plain- 
tiff in  the  action  of  mandamus  must,  as  in 
other  cases,  have  a  vested  legal  right  to  be 
enforced.  An  alternative  mandamus  is  a  dec 
laration,  and  must  show  title.  Fisher  v. 
Charleston,  17  W.  Va.  596;  State  v.  County 
Court,  47  W.  Va.  672,  35  S.  E.  959;  Milliner 
V.  Harrison,  32  Grat.  (Va.)  422;  19  Am.  A 
Eng.  Ency.  L.  725.  Now,  Ginn  &  Ck>.'s  contract 
was  at  an  end.  The  board,  as  a  party  ca- 
pable of  contracting,  had  a  right  to  refuse  to 
contract  again  with  Ginn  &  Co.,  unless  the 
statute  confers  on  them  a  vested  right  to 
have  that  contract  made  for  their  benefit. 
Was  it  the  purpose  of  the  statute  to  confer 
on  book  publishers  a  right  to  have  a  renewal 
of  a  contract  under  such  circumstances?  Or 
was  it  the  purpose  to  provide  only  for  the 
public  Interest?  We  think  the  latter  was  the 
object  of  the  lawmakers. 

When  the  statute  says  no  change  of  boc^s 
shall  be  made,  except  by  a  vote  of  six,  it 
means,  as  it  says,  no  change  of  books,  and 
does  not  prohibit  a  change  of  contractors. 
In  section  57a8  It  is  provided  that  ''after 
the  adoption  of  any  text-books  the  board 
shall  contract  with  the  publishers  proposing 
the  same."  We  think  that  it  is  not  the  pur- 
pose of  this  clause  to  bind  the  board  to  con- 
tract with  any  particular  publisher,  but  that 
its  only  aim  is  to  say  that  after  selection  the 
board  shall  make  a  contract  to  guarantee  a 
supply  of  books,  and  that  a  contract  of  certain 
character  defined  in  that  section.  Its  second 
object  Is  to  cautiously  provide  the  terms  of 
the  contract  in  the  interest  of  the  people. 
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Tills  Is  why  this  clause  was  Inserted.  It  Is 
entirely  reasonable  to  say  that  among 
many  prorlsions  for  obtaining  books,  giving 
minute  details  of  procedure,  there  should 
and  would  be  a  direction  to  make  a  contract ; 
but  that  Is  the  only  design  of  the  clause  quot- 
ed. Its  design  is  not  to  give  any  particular 
publisher  a  legal  right  to  a  contract  Sup- 
pose several  publishers  propose  the  same 
books.  Cannot  the  board  select  the  one  to 
be  contracted  with?  Section  57a4  says  that 
In  the  selection  of  books  the  board  must  ''pro- 
cure the  best  possibly  terms  for  exchange  and 
introduction  and  for  the  regular  supply  of 
the  books  for  a<  term  of  five  years."  Section 
57a3  says  the  board  must  have  reference  to 
books  and  terms  in  selection.  This  speaks  a 
discretion  in  the  board  of  selection  of  pub- 
lishers. Suppose  no  change  In  books.  Must 
the  board  coijitinue  to  contract  with  the  same 
publishers?  How  long?  This  would  give 
such  publisher  a  monopoly,  whereas  the  pub- 
lic interest  would  require  that  a  construc- 
tiou"  be  given  the  statute  which  would  vest 
In  this  important  board  a  discretion  as  to 
the  publishers.  The  public  interest  Is  upper- 
most The  construction  contended  for  by 
Glnn  &  Go.  would  demand  a  renewal  of  the 
contract  at  the  same  prices,  though  others 
might  olTer  lower  prices.  The  provision  re- 
quiring six  votes  for  more  than  one  change 
of  books  was  to  prevent  frequent  and  exten- 
sive changes,  entailing  on  the  public  outlay 
for  new  books;  and  Its  object  was  not  to 
subserve  the  ends  of  the  publishers,  but  solely 
in  the  interest  of  the  public.  The  school 
board  has,  and  ought  to  have,  a  right  to  con- 
tract with  any  publisher  It  may  choose. 

The  statute  does  not  compel  the  publisher 
to  contract  The  board  has  no  hold  on  the 
publisher  until  after  a  contract;  nor  has  he 
any  hold  on  the  board  until  after  a  contract 
is  consummated.  The  statute  makes  no  prom- 
ise to  the  publisher  to  contract  Where  Is 
the  mutuality  of  the  obligation  on  both  par^ 
ties?  Where  the  clause  denying  the  board 
power  to  choose  the  publisher?  It  requires 
clear  words  to  do  this.  "A  bidder,  on  pro- 
posal Issued  by  the  city  for  estimates,  ac- 
quires no  legal  right  or  cause  of  action  to 
enforce  .which  a  mandamus  will  be  issued, 
until  the  contract  has  been  made  with  hinL" 
People  V.  Croton  Aqueduct,  26  Barb.  (N.  T.) 
240.  "To  entitle  a  party  to  this  remedy, 
there  must  be  a  clear  legal  right  Accord- 
ingly, a  bidder  on  proposals  for  estimates 
has  no  ground  for  a  mandamus,  as  he  has 
no  cause  of  action  and  no  clear  legal  right 
until  a  contract  is  made  with  him  and  ap- 
proved by  the  common  council."  Spelling  on 
Ebctraordlnary  Remedies,  {  1441.  In  Welch 
V.  Board  of  Supervisors,  23  Iowa,  199,  the 
court  says,  on  page  204  of  23  Iowa:  "Now, 
suppose  plalntifTs  was  the  only  newspaper 
of  the  county;  could  he  by  mandamus  com- 
pel the  treasurers,  sherifTs,  and  all  executors 
to  make  the  required  publications  in  his  col- 
umns?  There  can  be  but  one  answer  to  such 


an  Inquiry.  These  of&cers  might  be  guilty  ot 
a  very  great  neglect  of  duty,  might  be  re- 
sponsible in  damages  to  one  aggrieved  by 
such  neglect  They  might  suffer  in  public 
estimation  and  be  held  responsible  before  the 
people.  But  the  plaintitf  would  have  no  sudi 
Interest  or  right  in  the  exercise  of  these 
duties  as  to  compel  publication."  In  State 
V.  Fond  du  Lac,  24  Wis.  688,  it  Is  said :  "But, 
without  deciding  upon  this  point,  we  think 
the  application  was  properly  denied,  for  the 
reason  that,  where  proposals  are  made  and 
bids  put  In,  in  the  usual  manner  in  letting 
contracts  for  public  works,  the  lowest  bidder 
has  no  such  fixed,  absolute  right  that  he  is 
entitled  to  a  mandamus  to  compel  the  letting 
of  the  contract  to  him  after  his  bid  has  been 
in  fact  rejected  and  the  contract  awarded  to 
another.  The  statutory  provision  requiring 
the  contract  in  such  cases  to  be  let  to  the 
lowest  bidder  is  designed  for  the  benefit  and 
protection  of  the  public,  and  not  for  the  bid- 
der. And,  whatever  remedy  the  public  may 
have,  the  lowest  bidder  whose  bid  has  been 
rejected  has  no  absolute  right  to  a  writ  com- 
pf  lling  the  execution  of  a  contract  with  him, 
after  one  has  in  fact  been  let  to  another.** 

We  do  not  discuss  the  question  of  how  far 
mandamus  lies,  as  a  general  rule,  to  enforce 
the  making  of  a  contract,  because  we  think 
that  the  case  hangs  on  the  statute.  If  it  be 
construed  to  vest  a  right  in  Glnn  &  Co.  to 
have  the  existing  contract  prolonged  for  five 
years,  mandamus  might  lie;  but  clearly,  if  It 
does  not  confer  such  right  they  cannot  main- 
tain the  writ 

We  dismiss  the  alternative  writ  and  re- 
fuse a  peremptory  mandamus. 

POFFENBARGER,  J.  (concurring).  I  con- 
cur in  the  refusal  of  the  writ,  but  I  do  so 
on  the  ground  that  the  book  in  question  has 
been  legally  displaced,  not  that  the  publisher 
would  have  no  right  of  renewal  of  the  con- 
tract if  it  had  not  been  so  displaced.  In 
my  opinion,  the  hypothesis  of  the  altematlTe 
writ,  namely,  that  the  book' has  not  been  le- 
gally displaced,  is  unsustained,  and  what 
the  plaintiff's  status  would  be,  if  it  had  not 
been,  I  do  not  feel  called  upon  to  say.  How- 
ever, I  doubt  the  want  of  legal  right  to  re- 
newal when  a  book  has  not  been  displaced, 
and  no  publisher,  other  than  the  one  witli 
whom  it  was  contracted,  can  furnish  it  and 
the  use  of  a  text-book  on  the  subject  of 
which  the  book  treats  has  not  been  dispensed 
with.  He  contracted  under -a  statute  saying 
there  should  be  no  displacement  of  his  book, 
except  In  a  prescribed  manner,  which  implies 
that  the  use  thereof  shall  continue,  if  any 
book  on  the  subject  Is  used,  and  that,  if  no 
other  person  can  furnish  the  book,  he  may 
do  so.  Does  this  not  Impliedly  say  the  can- 
tract  carried  with  it  as  a  part  thereof,  an 
option  of  renewal,  analogous  to  a  privilege 
of  purchase  as  part  of  a  contract  of  lease? 
The  public  is  fully  protected  by  the  power  of 
the  board  to  displace  the  book.  If  the  price 
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Is  exorbitant  or  there  Is  any  other  cause  for 
getting  rid  of  the  contractor. 

But,  as  I  have  said,  this  book  was  legally 
displaced.  Only  two  changes  were  made,  one 
1^  five  rotes  and  the  other  by  six.  It  is 
immaterial  that  the  six-vote  change  was 
made  first.  It  does  yiolence  to  the  mere  let- 
ter of  the  statute,  but  not  to  its  meaning 
and  8fplrlt  Having  the  power  to  make  one 
change  by  five  votes  and  another  by  six,  the 
order  of  time  In  which  the  changes  are  made 
cannot  possibly  signify  anything  in  a  practi- 
cal sense.  Had  the  vote  respecting  plalntilTs 
book  been  taken  first,  It  would  have  been 
displaced,  and  on  the  next  vote  the  other 
would  have  gone  out  by  six  votes,  in  strict 
conformity  with  the  letter  of  the  statute. 
To  say  that,  because  the  order  of  voting  on 
the  two  propositions  was  reversed,  only  one 
change  of  books  was  effected,  is  to  limit  the 
powers  of  the  board  by  nothing  more  than  a 
mere  dry  technicality. 


(62  W.  Va.  422) 

8TARN  V.  HUFFMAN  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct  29.  1907.) 

1.  Mines  and  MiNXSAiiS— Leases  —  Cancel- 
lation. 

A  lease  of  a  coal  vein  for  mining  for  1 
year  and  as  long  thereafter  as  the  lessee  mav 
continue  to  mine  it;  the  lessor  to  receive  10 
cents  per  ton  for  all  coal  mined,  payable  at 
the  end  of  each  30  days,  and  mining  to  begin  the 
next  day.  After  the  lapse  of  2  years  and  8 
months,  no  mining  having  t>een  done,  equity 
will  cancel  the  lease  at  the  suit  of  the  lessor. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  d4.  Mines  and  Minerals,  fi  189.] 

2.  Saicb. 

Principles  npon  which  equity  will  cancel 
mining  leases  for  failnre  to  operate.  . 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Mines  and  Minerals,  {  189.] 

8.  Pasties—Who  mat  be  Made. 

A  mere  statement  in  an  answer  that  other 
persons  are  interested  in  the  property  involved, 
without  proof  of  their  interest,  their  rights 
not  being  affected  by  the  decree,  will  not  be 
ground  of  reversal.  Where  one  is  not  interested 
in  the  controversy  between  the  immediate  liti- 
gants, but  has  an  interest  in  the  subject-matter 
which  may  be  conveniently  settled  in  the  suit, 
and  thereby  prevent  further  litigation,  he  may 
be  a  party  or  not,  at  the  option  of  the  complain- 
ant. 

reSd.  Note.— For  cases  in  point,  see  Gent.  Dig. 
Tol.  87,  Parties,  fi  36.] 

(Syllabus  by  the  Court.) 

Appeal  fh)m  Circuit  Court,  Marlon  County. 

Bill  by  James  Stam  against  Samuel  S. 
HniTman  and  others.  Decree  for  complain- 
ant, and  defendants  appeal.    Affirmed. 

B.  F.  Morgan  and  U.  N.  Arnett,  Jr.,  for  ap- 
pellanta    B.  F.  Ramage,  for  appellee. 

BRANNON,  J.  James  Stam  made  a  lease 
to  Samnel  S.  Huffman  of  the  Pittsburgh  vein 
of  ooal  in  a  tract  of  12  acres  of  land  for  one 
year  and  aa  much  longer  as  Huffman  ahonld 
continne  to  operate  the  mine,  which  lease  pro> 


Tided  that  the  lessee  shonld  pay  the  leamr  10 
cents  per  ton  for  all  coal  mined*  and  that  the 
lessee  shonld  ''begin  mining  said  coal  on  or 
before  December  19,  1902,  and  pay  for  said 
coal  every  30  days."  The  lease  dates  Decem- 
ber 18,  1902.  Hnfflman  assigned  the  lease  to 
James  F.  Cook  and  John  P.  Hart  Stam 
brought  a  chancery  suit  in  the  Marlon  county 
circuit  court  March  23,  1905,  to  cancel  said 
lease  for  failure  to  mine  as  required  by  it, 
and  to  clear  and  quiet  the  title  of  Stam  to 
said  coal,  and  a  decree  was  made  canceling 
the  lease ;  and  the  defendants  appeal. 

The  defendants  filed  an  answer,  but  intro- 
duced no  evidence  to  support  it,  or  to  meet 
the  plaintiff's  evidence.  No  mining  whatever 
was  done  under  the  lease.  This  default  calls 
for  a  rescission  of  the  lease.  So  far  as  the 
lessor  is  concerned,  the  benefit  to  him  would 
come  only  from  the  10  cents  per  ton  of  coal. 
There  was  no  other  Inducement  for  his  execo- 
tion  of  the  lease.  The  very  nature  of  the  con- 
tract speaks  this  fact  The  lessee  knew  it 
The  very  letter  of  the  lease  demanded  a  be- 
ginning of  mining  next  day.  This  shows  that 
promptness  was  designed  by  the  parties — not 
a  day  to  be  lost  The  contract  ran  out  in  a 
year.  Two  years  and  three  months  went  by 
without  a  particle  of  work  by  the  lessee. 
Here  is  a  total  failure  of  consideration  as  to 
the  lessor.  Shall  the  lease  stand  to  tie  up 
the  land  and  prevent  Its  owner  from  the  use 
of  the  coal  and  let  the  lessee  hold  it  up  for 
speculation?  The  very  requirement  to  begin 
mining  the  next  day,  and  the  very  nature  of 
the  purpose  of  the  contract,  show  that  time 
is  the  essence  of  the  contract  It  was  re- 
marked in  Urpman  v.  Lowther  Oil  Co.,  53  W. 
Va.  505,  44  S.  E.  435,  97  Am.  St  Rep.  1027, 
that  "under  some  circumstances  of  delay  or 
fraudulent  evasion  of  duty  of  development, 
equity  will  cancel  an  oil  lease,  as  develop- 
ment is  regarded  as  the  real  intent  of  the 
lessor,  even  if  there  be  no  express  clause  of 
forfeiture.  Crawford  v.  Ritchey,  43  W.  Va. 
252,  27  S.  E.  220;  Blue  Stone  Coal  Co.  r. 
Bell,  38  W.  Va.  297,  18  S.  B.  493 ;  Bettman  v. 
Harness.  42  W.  Va.  433,  26  8.  B.  271,  86  L.  R. 
A.  566;  Bryan  ou/Petro.  &  Gas,  8  182,  citing 
Gas  Co.  y.  George,  161  Pa.  47,  28  Atl.  1004; 
Elk  Fork  Oil  Co.  y.  Jennings  (C.  C.)  84  Fed. 
839."  The  authorities  there  cited  give  sup- 
port to  the  statement  there  made  upon  this 
practically  Important  subject  In  mining 
leases,  providing  In  favor  of  the  lessor  a  share 
of  the  product  or  a  tonnage  of  ore  or  other 
product,  even  where  there  is  no  covenant  to 
begin  work  within  a  certain  tlmb,  there  is  an 
implied  covenant  to  begin  In  a  time  reason- 
able, because  the  compensation  in  contempla- 
tion of  both  parties  otherwise  fails.  Bryan 
on  Petro.  §  215;   Snyder  on  Mines,  f  1180. 

In  Shenandoah  Land  Co.  y.  Hlse,  92  Va. 
238,  23  8.  E.  303,  there  was  a  please  for  min- 
ing all  minerals,  with  no  time  fixed  for  com- 
mencement, and  no  express  covenant  to  mine, 
and  no  forfeiture  clause.  It  was  contended 
that  the  agreement  waa  not  revocable.    The 
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oonrt  said:  'The  record  ehows  that  no  oon- 
eideration  passed  from  Nicholas  to  Shaffer 
when  the  agreemoit  was  made,  and  therefore 
the  real  consideration  moving  Sheffer  to  enter 
Into  the  agreement  was  the  one-fourth  of  the 
profits  of  the  minerals  to  be  mined  from  this 
land*  Nicholas  might  never  have  taken  any 
minerals  from  the  land,  and  in  that  event,  if 
this  agreement  is  held  to  be  a  conveyance  of 
the  minerals  therein,  it  would  be  to  hold  that 
there  had  been  a  sale  of  the  minerals  without 
a  consideration.  'It  is  true  ihat  there  is  no 
covenant  in  the  agreement  on  the  part  of 
Nicholas  to  mine  the  minerals;  but,  to  give 
effect  to  the  agreement,  it  must  be  held  that 
the  acceptance  of  it  by  Nicholas  amounted 
to  an  agreement  on  his  part  to  mine  the  min- 
erals to  be  found  on  the  property,  and  within 
a  reasonable  time;  otherwise,  the  agreement 
might  prove  entirely  fruitless  to  Sheffer  and 
those  claiming  under  him.  Caldwell  v.  Ful- 
ton, 81  Pa.  475,  72  Am.  Dec.  766 ;  Orub  v.  Bay- 
ard, 2  Wall.  Jr.  (U.  S.)  81,  Fed.  Cas.  Na  6,849. 
It  has  been  maintained  as  elementary  law,  by 
decisions  of  this  court,  as  well  as  by  courts  of 
other  states,  that  an  agreement  to  do  some- 
thing other  than  to  pay  money,  no  time  being 
expressed,  means  a  promise  to  do  it  within  a 
reasonable  time.  Cowan  v.  Badf ord  Iron  Co., 
88  Va.  647,  8  8.  B.  120;  Warren  v.  Wheeler, 
8  Mete  (Mass.)  97;  Atwood  t.  Cobb,  16  Pick. 
(Mass.)  227,  26  Am.  Dec.  667;  Byan  v.  Hall, 
13  Mete  (Mass.)  620 ;  Thompson  v.  Ketcham, 
8  Johns.  (N.  Y.)  189,  6  Am.  Dec  382;  Barry 
V.  Banson,  12  N.  Y.  462;  Young  v.  Ellis,  91 
Va.  297,  21  S.  B.  480.  Judge  La(*y»  in  deliv- 
ering the  opinion  of  this  court,  construing  the 
contract  under  consideration  in  the  case  of 
Cowan  V.  Badford  Iron  Co.,  supra,  says: 
*Begard  should  be  had  to  the  intention  of  the 
parties,  and  such  Intention  should  be  given 
effect  To  arrive  at  this  intention,  regard  is 
to  be  had  to  the  situation  of  the  parties,  the 
subject-matter  of  the  agreement,  and  the  ob- 
ject which  the  parties  had  in  view  at  tte  time 
and  intended  to  accomplish.  A  construction 
should  be  avoided^  if  it  can  be  done  consist- 
ently with  the  tenor  of  the  agreement,  which 
would  be  unreasonable  or  unequal,  and  that 
construction  which  is  most  obviously  Just  is 
to  be  favored,  as  most  in  accordance  with  the 
presumed  intention  of  the  parties.'"  The 
court  upheld  the  Jurisdiction  in  equity  to  can- 
cel the  lease.  Maxwell  v.  Todd,  112  N.  C. 
677,  Syl.  point  1,  16  S.  B.  926,  is  as  follows : 
"Where  a  mining  lease  provides  for  the  pay- 
ment to  lessors  of  a  part  of  the  net  proceeds 
of  minerals  taken  from  the  land,  but  contains 
no  stipulation  for  a  forfeiture  through  failure 
to  open  and  work  the  mines,  the  law  will  con- 
strue the  contract  as  if  such  a  stipulation  had 
been  expressly  written  therein,  and  will  ad- 
Judge  such  lease  to  be  forfeited  if  within  a 
reasonable  time  the  lessee  falls  to  carry  out 
the  purpose  of  &e  lease."  In  Island  Coal  Co. 
V.  Combs,  162  Ind.  679,  63  N.  B.  462,  it  is  held 
that  where  a  coal  lease  is  an  agreement  to 
pay  a  royally  dependent  on  the  amount  of 


coal  mined,  in  the  absence  of  a  provialoii  t» 

the  contrary,  the  lessee  impliedly  obligates 
himself  to  begin  mining  within  a  reasonable 
time.  So  it  is  distinctly  held,  as  to  a  coal 
lease,  in  Bluestone  Ca  v.  Bell,  88  W.  Va.  297* 
18  a  B.  729. 

If  such  is  the  law  where  the  lease  does  not 
fix  a  time  for  beginning  mining,  how  much 
stronger  for  cancellation  is  a  case  where  the 
lease  fixes  a  time,  as  in  this  case?  Courts 
look  at  the  nature  of  the  contract,  to  see 
whether  time  fixed  is  of  the  essence,  as  sure- 
ly it  must  be  regarded  in  the  present  case. 
"There  is  no  equitable  Jurisdiction  to  make  a 
new  contract  which  the  parties  have  not 
made."  Hammond  on  Contracts,  883.  Time 
will  be  regarded  of  the  essence  of  the  con- 
tract, where  the  benefit  to  accrue  from  the 
consideration  materially  depends  on  strict 
performance.  9  Qyc.  606,  and  note.  I  call 
special  attention  to  the  opinion  by  Judge  M^ 
Whorter  in  Crawford  v.  Bltchey,  48  W.  Va* 
268,  27  6.  E.  223 :  "An  oil  or  gas  lease  can^ 
not  be  held  for  merely  speculative  purposes. 
'No  lease  of  land  for  a  rent  fot  a  return  to 
the  landlord  out  of  the  land  which  passes  can 
be  construed  to  enable  the  tenant  merely 
to  hold  the  lease  for  purposes  of  specula- 
tion, without  doing  and  performing  therewith 
what  the  lease  contemplated.  Such  a  con- 
struction would,  indeed,  make  all  such  con- 
tracts a  snare  for  the  entrapment  and  injury 
of  the  unwary  landlord.  A  man  buying  and 
paying  for  land  may  do  with  it  as  he  likes-* 
work  it  or  let  it  lie  idle.  But  a  tenant,  to 
whom  land  passes  for  a  specified  purpose,  has 
no  such  discretion.  He  must  perform  what 
he  stipulated  to  do.' "  Thornton  on  Oil  and 
Gas,  {  128,  citing  Borer  Iron  Co.  v.  Trout,  83 
Va.  397,  2  S.  E.  713,  6  Am.  St  Bep.  285.  2 
Snyder  on  Mines,  fi  1179,  says:  "The  dura- 
tion of  the  tenancy,  notwithstanding  some 
specified  fixed  period,  as  hereafter  shown,  is 
limited  to  actual  operations.  Whence  it  fol- 
lows that  the  duty  to  commence  and  to  test 
and  bore  for  oil  or  gas,  whether  imposed  as 
a  covenant  or  expressed  as  a  condition,  gei^ 
erally  operates  as  the  latter,  and  the  failure 
to  test  and  work  promptly  avoids  the  lease  at 
the  option  of  the  lessor."  It  is  true,  as  stat- 
ed in  section  1181,  that  more  diligence  is  re- 
quired in  oil  and  gas  leases  than  leases  for 
other  minerals,  yet  the  same  general  princi- 
ples prevalL  The  cases^  above  cited  were 
coal  leases. 

As  to  oil  and  gas  leases  the  greatest  strict- 
ness prevails  as  to  time  of  development  The 
Circuit  Court  of  Appeals,  in  Huggins  v.  Dal^, 
99  Fed.  606,  40  C.  C.  A.  12,  48  U  B.  A.  320, 
holds  as  follows :  "By  a  course  of  decision  in 
West  Virginia  which  has  established  a  rule  of 
property  it  is  settled  that  an  oil  and  gae 
lease,  In  which  the  sole  compensation  to  the 
lessor  is  a  share  of  the  product,  is  not  a  grant 
of  property  in  the  oil  or  in  the  land  until  oil 
is  actually  produced,  but  merely  the  right  of 
possession  for  the  purpose  of  exploration  and 
development ;  and  there  is  always  an  implied^ 
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if  not  an  express,  ooyenant  for  diligent  search 
and  operation.  A  different  role  of  construc- 
tion'obtained  as  to  oil  and  gas  leases  from 
that  applied  to  ordinary  leases  or  to  other 
mining  leases,  and,  .owing  to  the  peculiar  na- 
ture of  the  mineral,  and  the  danger  of  loss  to 
the  owner  from  drainage  by  surrounding 
wells,  such  leases  are  construed  most  strongly 
In  favor  of  the  lessor.  Where  an  oil  and 
gas  lease,  by  which  the  lessor  is  to  be  com- 
poisated  solely  by  a  share  of  the  product, 
contains  a  proviso  requiring  the  lessee  to 
make  and  complete  a  well  on  the  property 
within  a  specified  time,  such  proviso  and  the 
time  of  its  performance  are  of  the  essence  of 
the  contract,  and  it  constitutes  a  condition 
precedent  to  the  vesting  of  any  estate  in  the 
lessee,  without  regard  to  the  grammatical 
construction  of  the  Instrument  When  the 
lessee  makes  no  attempt  to  comply  with  such 
provision,  and  evidences  no  intention  to  do  so, 
at  the  expiration  of  the  term  stipulated  the 
lease  becomes  forfeitable  at  the  option  of  the 
lessor,  although  by  its  terms  it  is  for  a  defi- 
nite term  of  years ;  and,  being  in  possession, 
the  exercise  of  sudi  option  is  sufficiently  evi- 
dent by  the  lessor's  execution  of  a  new  lease 
to  another  party." 

So  much  without  regard  to  any  element  of 
fraud  or  misrepresentation;  but  the  bill 
charges  and  the  evidence  shows  that  Huffman 
fraudulently  represented  to  Stam  that  Huff- 
man and  unnamed  associates  had  the  means 
and  Intended  to  mine  and  transport  tiie  coal, 
and  frauduloitly  agreed  to  begin  mining  the 
next  day,  and  had  means  to  do  so,  and  would 
mine  the  coal  to  exhaustion,  and  would  pay 
Stam  his  royalty,  and  that  it  would  be  ''an 
Immediate  profit"  to  Starn,  and  that  he,  be- 
lieving that  Huffman  had  money  and  machin- 
ery to  so  mine,  made  the  lease.  There  was  a 
total  failure  to  make  good  the  promises  and 
asBoranoes  on  faith  of  which  the  lease  was 
made. 

For  error  it  is  suggested  that  Thomas  D. 
Brook  and  Andrew  Hart  should  have  been 
made  parties.  The  answer  states  that  the 
defendant  assigned  to  them  an  undivided  in- 
terest in  the  lease.  The  evidence  to  sustain 
tbe  statement  is  not  In  the  case.  No  evidence 
was  given  to  sustain  it  It  does  not  appear 
that  these  parties  had  any  Interest  If  they 
liave,  it  is  not  affected.  How  does  it  injure 
tbe  defendant  that  these  persons  were  not 
parties?  If  the  plaintiff  chose  to  take  a  de- 
cree without  their  presence,  it  does  not  lie  In 
the  mouths  of  tbe  defendants  to  allege  this 
fact  for  error.  Why  did  they  not  prove  the 
fact  in  the  court  below?  As  Justice  Bradley 
Mi^ :  ** When  he  is  not  interested  in  the  con- 
troversy between  the  immediate  litigants,  but 
baa  an  interest  which  may  be  conveniently 
aettled  in  the  suit,  and  thereby  preclude  fu- 
ture litigation,  he  may  be  a  party  or  not  at 
tbe  option  of  the  complainant"  Justice  Brad- 
ley  said  that,  if  the  court  could  do  justice  to 
tbe  parties  before  it  without  injury  to  an- 
otber,  the  court  could  decree  without  the  ab- 


sent party.  This  is  found  In  Barton,  Ohy. 
Praa  148,  and  Williams  v.  Bankhead,  19  WalL 
GJ.  8.)  563,  22  L.  Ed.  184.  There  was  no 
proof  of  any  interest  in  these  absent  parties, 
and  we  said  in  Smith  v.  Cornelius,  41  W.  Va. 
60,  23  8.  B.  589,  80  U  B.  A.  747,  that  untU  it 
appear  that  there  is  an  assignment  the  as- 
signee need  not  be  made  a  party. 
We  afiOrm  tbe  decree  of  the  circuit  court 
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RITCHIE  COUNTY  BANK  v.  BEE. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Oct  29.  1907.) 

1.  Bnxs  AUD  NoTKS— AcnoN  ON  Renewal 
Note— Plbadino— AifENt>icENT. 

In  an  action  upon  a  renewal  note,  unless 
accepted  in  absolate  payment  of  the  original  by 
express  agreement,  tne  plaintiff  may  of  right, 
upon  the  filing  of  a  plea  of  non  est  factum  by 
the  defendant,  accept  such  plea  and  so  amend 
the  pleadings  as  to  set  up  the  original  note. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  7,  Bills  and  Notes,  H  1575-1583.] 

2.  AppBAir— Review. 

If  in  such  case  the  plaintiff  does  not  elect 
to  accept  the  plea  and  so  amend  his  pleadings, 
but  proceeds  to  trial,  he  will  be  regarded  as 
having  refused  to  amend  when  opportunity  was 
offered;  and  this  court  will  not  reverse  the 
Judgment  below  upon  the  issue  joined  on  such 
plea,  and  remand  the  case  for  a  new  trial  on 
amended  pleadings  to  be  filed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Brror,  f  S  4617-4619.] 

8.  Judgmeni^^Res  Judicata. 

The  verdict  and  Judgment  in  such  case  will 
not  preclude  the  plaintiff  from  recovery  in  anv 
subsequent  action  by  him  on  the  note  of  whicli 
the  one  first  sued  on  was  given  in  renewal. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  80,  Judgment,  {f  1260-1268.] 

4.  Bills  and  Notes— Unauthobizbd  Signa- 
ture—Ratitication. 

Mere  silence  by  one  whose  name  is  purport- 
ed to  be  signed  to  a  note,  but  who  has  in  fact 
never  signed  the  same,  after  receiving  notice  of 
protest  thereof,  will  not  amount  to  ratification. 
[Bd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  7,  BUlB  and  Notes,  If  77,  7&] 

5.  Same— Plea— >NoN  Est  Faotuv— Evidencb. 

In  order  to  entitle  the  plaintiff  to  recover 
on  a  note,  upon  an  issue  of  non  est  factum,  it 
is  incumbent  upon  him  to  prove  either  that  the 
defendant  sign^  the  note,  or  that  his  name  waa 
signed  thereto  by  some  person  duly  authorised, 
or  that  having  knowledge  of  the  fact  that  his 
name  was  so  signed  and  of  all  material  facts,  he 
subsequently  ratified  the  same. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  7,  Bills  and  Notes,  Sf  1696-1602.] 

(Syllabus  by  the  Court) 

Brror  to  Circuit  Court,  Ritchie  County. 

Action  by  the  Ritchie  County  Bank  against 
Rebecca  J.  Bee  and  another.  Judgment  for 
tbe  named  defendant  and  plalntiH  brings 
error.    Afllrmed. 

See  65  S.  B.  880. 

Freer  &  Robinson,  for  plaintiff  In  error.  S. 
A.  Powell,  Duty  &  Fidler,  and  Homer  Ad- 
ams, for  defendant  in  error. 

MILLER,  P.  The  justice  In  whose  court 
this  suit  originated  summoned  B.  L.  Bee  and 
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R«  J.  Bee,  his  wife,  to  answer  the  complaint 
of  the  Ritchie  Ctounty  Bank  "In  a  civil  action 
for  the  recovery  of  money  due  on  note  and 
protest  fees,  in  which  the  plaintiff  will  de- 
mand Judgment  for  $205.44,  with  interest  and 
costs  according  to  law."  Besides  the  general 
denial  of  the  plahitifTs  action,  R.  J.  Bee  filed 
a  verified  plea  "that  she  did  not  sign  said 
note  for  $204,  sued  on  hy  the  said  plaintiff 
in  this  action;  that  the  name  'R.  J.  Bee,' 
signed  to  said  note  and  purporting  to  be  her 
signature,  is  not  her  handwriting;  and  that 
the  said  name  'R.  J.  Bee,'  signed  to  said 
note  and  purporting  to  be  her  signature,  was 
not  vrritten  by  her,  nor  by  any  person  by  her 
duly  authorized  or^  directed,  nor  with  her 
knowledge  or  consent."  There  were  no  other 
pleadings.  The  Justice  gave  Judgment  in  fa- 
vor of  the  plaintiff  for  $240.16,  with  interest 
and  costs.  R.  J.  Bee  alone  appealed  to,  and 
the  case  was  tried  de  novo  in,  the  circuit 
court,  without  additional  pleadings,  oral  or 
written,  so  far  as  the  record  shows.  The  ver- 
dict was  for  the  defendant,  and  from  the 
Judgment  thereon  the  bank  brings  error. 
Neither  the  summons  nor  the  plea  of  de- 
fendant described  the  note.  On  the  trial  In 
the  circuit  court  the  following  was  the  only 
note  offered  In  evidence:  "Harrisvllle,  W. 
Va.,  May  2,  1902.  Four  months  after  date, 
for  value  received,  we  promise  to  pay  to  the 
order  of  Fox  &  Meredith  two  hundred  and 
four  dollars,  negotiable  and  payable  at  the 
Ritchie  County  Bank,  of  Harrisvllle,  West 
Virginia.  B.  L.  Bee  and  R.  J.  Bee."  Coun- 
sel and  witnesses  on  both  sides  referred  to 
this  note  as  the  one  sued  on;  but  it  was 
clearly  shown  that  it  had  been  accepted  as 
a  second  renewal  of  a  note  of  September  1, 
1901,  for' the  same  amount,  without  notice  of 
any  defect  in  the  execution  thereof.  R.  J. 
Bee  admitted  execution  of  the  original  note. 
The  bank  claims,  and  it  is  not  controverted, 
that  It  purchased  the  original  note  before 
maturity  without  notice  of  any  equities  as 
between  the  original  parties.  It  does  not 
clearly  appear  what  disposition  was  made  by 
the  bank  of  the  original  note  on  its  accept- 
ing the  first  or  the  last  renewal.  The  bank 
contends  it  was  entitled  to  verdict  and  Judg- 
ment, supported  either  by  the  original  or  the 
renewal  note.  This  presents  a  preliminary 
question  involving  the  state  of  the  pleadings 
and  also  the  Judgment  refusing  a  new  trial, 
which  is  the  first  error  assigned. 

Chapter  50,  Code  1906,  is  a  code  of  prac- 
tice prescribed  for  proceedings  before  Jus- 
tices. While  no  particular  forms  are  requir- 
ed, section  50  prescribes  what  the  pleadings 
shall  be,  and  stricter  adherence  in  practice 
to  that  sect  '>n  would  save  courts  and  liti- 
gants a  great  amotmt  of  trouble  and  expense. 
The  pleadings  prescribed  are  simple  and  easi- 
ly understood,  consisting  of  a  complaint  by 
the  plaintiff  and  the  answer  of  the  defendant 
They  may  be  oral  or  in  writing.  If  oral,  the 
substance  of  them  is  required  to  be  entered 
by  the  Justice  in  his  docket;   if  in  writing, 


they  are  to  be  filed  by  him  and  reference 
made  to  them  in  his  docket  The  statute  re- 
quires the  complaint  to  state  in  a  plain  and 
direct  manner  the  facts  constituting  the 
cause  of  action,  and.  If  more  than  one  cause 
of  action  be  stated  therein,  that  each  shall 
be  separately  stated  and  numbered.  The  an- 
swer of  the  defendant  may  contain  a  denial 
of  the  complaint  or  some  part  thereof,  or 
facts  constituting  a  defense  or  counterclaim. 
Each  party  may  except  to  a  pleading  of  his 
adversary  when  not  sufficiently  explicit  to 
be  understood,  or  if  it  contains  no  cause  of 
action  or  defense.  If.  the  exception  is  well 
founded,  the  Justice  shall  order  the  pleadings 
to  be  amended.  If  the  party  refuses  to 
amend,  the  defective  pleading  shall  be  disre- 
garded. Paragraph  8  of  the  same  section 
provides  that  "in  an  action  or  defense  found- 
ed upon  an  account  note  or  other  writing  for 
the  payment  of  money  it  shall  be  sufficient 
for  the  party  to  deliver  the  account  note  or 
other  writing  to  the  Justice,  and  to  state 
that  there  is  due  to  him  thereon  from  the 
adverse  party  a  specific  sum,  which  he  claims 
to  recover  or  set-off  in  the  action."  Section 
51  provides  that  •*when  Judgment  is  render- 
ed the  Justice  shall  endorse  upon  such  in- 
strument the  title  of  the  suit  and  the  amount 
allowed  in  the  Judgment  to  the  plaintiff  or^ 
defendant  on  account  of  the  same,  ♦  •  ♦ 
and  no  suit  or  suits  shall  thereafter  be  In- 
stituted between  the  same  parties,  or  those 
claiming  under  them,  for  the  matter  so  ad- 
Judged  and  decided."  The  docket  of  the  Jus- 
tice fails  to  show  even  that  the  action  was 
founded  upon  a  note,  and  does  not  show 
that  any  note  was  filed  with  the  Justice;  nor 
does  it  appear  in  the  record  that  any  in- 
dorsement thereon  of  the  title  of  the  suit 
and  the  amount  allowed  in  the  Judgment  was 
made.  With  no  certainty,  therefore,  can  we 
treat  tiie  note  as  a  pleading;  it  not  being  re- 
ferred to  in  the  docket  or  other  paper  filed. 
Paragraph  9  of  section  50  says  that  "a  yari- 
ance  between  the  proof  on  the  trial  and  tiie 
allegations  of  a  pleading  shall  be  disregarded 
as  immaterial,  unless  the  Justice  shall  be  sat- 
isfied that  the  adverse  party  has  been  misled 
to  his  prejudice  thereby."  Paragraph  10  says 
that  "the  pleadings  may  be  amended  at  any 
time  before  the  trial,  or  during  the  trial, 
when  by  such  amendment  substantial  Justice 
will  be  promoted."  The  liberality  of  con- 
struction heretofore  given  these  provisions  of 
the  statute  would  seem  to  require  that  we 
treat  the  summons,  the  Justice's  docket,  and 
the  note  offered  in  evidence,  and  referred  to 
as  the  one  sued  upon,  as  constituting  the  com- 
plaint of  the  plaintiff:  and,  as  the  parties 
went  to  trial  upon  this  state  of  pleading,  we 
must  consider  the  case  as  presented.  In 
White  V.  Emblem,  43  W.  Va.  819,  28  8.  E. 
761,  it  was  held  not  reversible  error  that 
there  was  no  plea  or  issue  in  an  action  be- 
fore a  Justice,  either  In  the  Justice's  court 
or  on  appeal,  where  there  was  a  full  trial 
as  upon  plea  and  issue.    See,  also,  O'Connor 
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▼.  Dlla,  43  W.  YfL  54,  26  S.  E.  354;  Slmpklna 
T.  White,  43  W.  Va.  125,  27  S.  a  861;  Wel- 
mer  ▼.  Rector,  43  W.  Va.  735,  28  S.  E.  716; 
Meighen  v.  Williams,  50  W.  Va.  65.  40  S. 
E.  332;  Vandervort  t.  Fonse,  30  W.  Va.  326» 
4  8.  EL  660. 

Treating  the  pleadings  as  sufSdent,  can 
we  reverse  the  Judgment  of  the  court  deny- 
ing a  new  trial?  Though  there  was  some 
eyidence  that  the  renewal  note  was  signed  and 
deliyered  to  the  payee  by  E.  U  Bee  in  the 
presence  of  R.  J.  Bee,  yet  there  was  no  eyi- 
dence that  she  actually  signed  the  paper  or 
authorized  it  to  be  signed.  There  is  evi- 
dence that  she  positively  rjefused  to  sign  the 
note,  and  never  afterwards  ratified  the  same; 
and  she  says  that,  subsequently  and  after 
the  maturity  of  the  note  sued  on,  when  in 
conversation  with  the  bank  officer,  she  sup- 
posed it  was  the  original  note  to  which  ref- 
erence was  made.  Upon  this  confiict  of  evi- 
dence, we  cannot  say  there  was  error  in 
the  judgment  of  the  court  refusing  a  new 
trial. 

It  is  claimed  that  acceptance  of  a  renewal 
note  is  not  payment  of  the  original  without 
express  agreement  to  that  effect  The  au- 
thorities so  hold.  See  Dunlap  v.  Shanklin,  10 
W.  Va.  682;  Feamster  v.  Withrow,  12  W.  Va. 
611;  Bants  v.  Basnett,  12  W.  Va.  772;  Bank 
V.  Good,  21  W.  Va.  455;  Hess  v.  DiUe,  23  W. 
Va.  00;  Bank  v.  Handley,  48  W.  Va.  600,  37 
S.  E.  53a  And  if  fraud  has  been  practiced 
the  giving  of  the  renewal  note  would  not  be 
treated  as  payment  of  the  original,  even  in 
case  of  express  agreement.  Bank  v.  Good, 
supra,  and  cases  cited.  As  the  defense  in  this 
case  was  that  the  defendant  never  executed 
the  note  sued  on,  as  to  her  it  could  not  be 
treated  as  in  discharge  of  the  original  paper. 
Upon  filing  her  plea,  we  think  the  plaintiff 
was  entitled  to  accept  the  plea  and  amend  the 
pleadings,  setting  up  the  original  note.  The 
cause  of  action  would  have  been  the  same. 
But  the  plaintiff  did  not  elect  to  amend ;  and, 
although  perhaps  there  was  sufficient  evi- 
dence to  support  the  suit  upon  the  original 
note,  yet. as  to  that  paper  no  issue  was  ten- 
dered to  the  defendant,  and  she  has  not  had 
her  day  in  court  thereon.  In  Bank  v.  Day, 
105  Ky.  210,  48  S.  W.  983,  it  is  held  that  the 
plaintiff  in  an  action  on  a  note  may,  by 
amended  petition,  confess  a  plea  of  non  est 
factum,  and  set  up  an  original  note,  as  re- 
newal of  which  the  note  originally  sued  on 
-was  accepted  in  ignorance  of  the  fact  that  it 
Dvas  a  forgery.  In  Stratton  v.  McMakin,  84 
Ky.  041,  4  Am.  St  Rep.  215,  it  was  held  that 
the  payee  of  a  note,  after  being  defeated  in 
a  suit  upon  the  renewal  note  on  a  plea  of 
non  est  factum,  might  bring  another  suit  up- 
on the  original  indebtedness.  In  Bank  v. 
Gaines,  87  Ky.  602,  0  S.  W.  396,  issue  was 
Joined  upon  the  plea  of  non  est  factum  in  an 
action  upon  a  renewal  note,  and  no  attempt 
made  by  the  pleadings  to  rely  upon  the  form- 
er indebtedness,  and  it  was  held  that  the 
plaintiff  could  not  recover;  but  the  right  to 


amend  the  complaint  after  a  plea  of  non  eat 
factum,  and  set  up  the  original  note,  was 
also  affirmed.  In  Bank  v.  Cash  (Ky.)  44  S.  ^ 
W.  381,  the  plaintiff,  after  plea  denying  the 
execution  of  a  renewal  note,  tendered  an 
amended  petition,  but,  instead  of  abandoning 
the  original  cause  of  action  and  declaring 
upon  the  original  note,  affirmed  the  allega- 
tions of  the  petition.  It  did  not  confess  the 
truth  of  the  plea  and  declare  upon  the  orig- 
inal liability,  and  the  court  refused  to  allow 
the  amended  petition  to  be  filed,  and  this 
action  of  the  court  was  affirmed,  although 
the  appellate  court  recognized  the  right  of 
the  plaintiff,  by  amended  petition  confessing 
the  truth  of  the  answer,  to  declare  upon  the 
original  note.  See,  also.  Garter  v.  Bank  (Ky.) 
16  S.  W.  79;  Bowman  v.  Humphrey  (Ky.) 
37  S.  W.  150.  In  Lithographic  CJo.  v.  Wag- 
ner, 177  Mass.  404,  58  N.  E.  1020,  it  is  held 
proper  to  allow  an  amendment  by  adding  a 
count  on  a  Judgment  obtained  in  another 
state  on  the  same  account  for  which  the  ac- 
tion was  brought,  since  the  technical  change 
of  the  claim  to  res  adjudicata  did  not  prevent 
its  being  the  cause  for  which  the  action  was 
intended  to  be  brought  We  think  these  de- 
cisions prescribe  the  proper  rule  of  practice 
in  such  cases.  All  that  the  law  requires 
is  that  the  identity  of  the  cause  of  action  be 
preserved.  Kuhn  v.  Brownfield,  34  W.  Va. 
254.  12  S.  B.  519,  11  L.  R.  A.  700. 

Seeing  that  the  plaintiff  could  have  ac- 
cepted the  defendant's  plea  and  set  up  by 
amendment  the  original  note,  which  it  neg- 
lected to  do,  has  this  court  the  power  to  now, 
by  reversing  the  Judgment  of  the  circuit 
court,  afford  it  the  right  of  election?  In 
equity  causes,  at  least  where  the  pleadings 
or  the  evidence  are  so  defective  that  the  court 
is  unable  to  decide  the  real  question  in  con- 
troversy, It  becomes  the  duty  of  the  court  be- 
fore  proceeding  to  hear  and  finally  pass  upon 
it,  to  cause  such  defects  to  be  removed ;  and, 
if  the  inferior  court  fails  to  discharge  this 
duty,  the  appellate  court  will,  for  that  rea- 
son alone,  reverse  and  remand  the  cause.  In 
Blue  V.  Campbell,  57  W.  Va.  34,  36,  49  S. 
B.  909,  and  Lamb  v.  Laughlin,  25  W.  Va. 
800,  it  was  ruled  that  where  the  court  doubts 
the  right  of  the  plaintiff  to  relief  on  the  case 
stated  In  the  bill,  and  a  good  cause  for  relief 
appears  by  the  proofs,  this  court  will  reverse 
the  decree  and  give  the  plaintiff  leave  to 
amend  his  bill.  While  doubting  the  right  to 
relief  as  stated,  all  the  Judges  agreed  that  the 
evidence  tended  strongly  to  show  a  state  of 
facts  which  would  have  entitled  the  plaintiff 
to  recover  upon  a  different  theory.  The  de- 
cree was  therefore  reversed,  and  the  cause 
remanded,  with  leave  to  amend  the  bill  as 
Indicated.  In  Doonan  v.  Glynn,  26  W.  Va. 
225,  228,  the  court  below,  upon  bill,  answer, 
and  replication,  dismissed  the  bill.  Upon  ap- 
peal the  court  was  of  opinion  that  the  plain- 
tiff, having  failed  to  prove  the  allegations  of 
his  bill,  so  as  to  entitle  him  to  the  relief 
prayed,  was  not  in  a  situation  to  demand  a 
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decree  In  his  favor,  but  that,  inasmuch  aa  the 
proof  showed  he  had  a  cause  of  action  of  a 
similar  nature  to  tliat  alleged  in  his  hill,  and 
such  as  he  might  have  made  available  by 
proper  amendments,  the  lower  court  should 
not  haVe  dismissed  liis  bill  without  giving 
him  an  opportunity  to  amend.  In  Oilchrist 
f.  OU  Co.,  21  W.  Va,  115.  45  Am.  Rep.  555, 
a  suit  in  equity  upon  a  foreign  attacliment 
based  upon  a  personal  Judgment  rendered  in 
New  York,  this  court  reversed  the  decree 
of  the  lower  court  in  favor  of  the  plaintiff, 
holding  that,  by  the  construction  placed  by 
the  New  York  courts  upon  the  statute  of  that 
state,  the  court  pronouncing  a  judgment  there 
acquired  no  jurisdiction  over  or  power  to 
render  judgment  in  personam  against  a  for- 
eign corporation,  and  that  such  judgment  was 
void,  and  the  decree  of  the  circuit  court  was 
accordingly  reversed;  but,  seeing  that  the 
judgment  in  New  York  was  founded  upon  a 
certain  bill  of  exchange,  the  cause  was  re- 
manded, with  leave  to  the  plaintiflt  to  amend 
his  bill,  setting  up  the  original  cause  of  ac- 
tion. The  jurisdiction  in  equity  in  that  case 
was  founded  solely  on  attachment.  Another 
case  in  which  this  rule  was  applied  is  Van 
Winkle  V.  Blackford,  33  W.  Va.  573,  588,  11 
8.  E.  26,  where,  although  the  plaintiflt  was 
given  the  option  to  amend,  and  declined,  and 
the  bill  was  dismissed,  yet,  because  the  decree 
was  regarded  as  erroneous  in  not  overruling 
the  demurrer  on  the  merits  and  sustaining 
it  for  want  of  parties,  and  so  stating  on  the 
face  of  the  decree,  it  was  reversed,  with  leave 
to. the  plaintiff  to  amend  his  bill.  In  Rigg 
V.  Parsons,  29  W.  Va.  522,  2  S.  B.  81,  it  was 
held  that,  if  judgment  be  given  for  the  de- 
fendant on  demurrer  to  the  declaration  with- 
out leave  to  the  plaintiflT  to  amend,  if  the 
defect  appears  to  be  amendable,  it  will  be 
reversed,  but  if  the  record  shows  leave  was 
given  to  amend,  and  the  plaintiflt  declined  to 
do  so,  the  judgment  will  be  affirmed ;  and  it 
is  there  said:  "Neither  can  we  order  the  cir- 
cuit court  to  compel  the  plaintiff  to  amend. 
All  that  can  be  done  by  either  this  or  the 
circuit  court  is  to  grant  leave  to  amend,  and, 
if  the  plaintiff  refuses  to  amend,  then  the 
only  order  or  judgment  the  court  can  enter 
is  one  dismissing  the  action." 

The  true  reason  for  the  rule  of  practice  so 
announced,  justifying  this  court  in  reversing 
a  decree  or  judgment,  and,  upon  remanding 
the  case,  giving  leave  to  correct  the  pleadings 
and  proof,  is,  it  seems  to  us,  that  in  order 
that  justice  may  be  done,  opportunity  should 
be  given  the  parties  to  perfect  a  case  which 
seems  justified  by  the  facts  and  without 
which  no  proper  decree  or  judgment  can  be 
pronounced,  and  that  the  parties  may  not 
be  concluded,  in  the  same  or  some  subse- 
quent suit,  by  the  plea  of  former  adjudica- 
tion or  the  like,  from  proper  redress. or  re- 
lief in  the  premiaea.   The  rule  does  not  seem 


to  us  to  be  intended  for  a  case  like  the  one 
at  bar,  where,  upon  the  tender  of  a  plea  of 
non  est  factum,  the  plaintiff  had  the  election 
to  accept  the  plea  as  true,  and  to  amend  and 
rely  upon  the  orighial  cause  of  action,  and 
did  not  do  so.  The  correct  rule,  we  think,  is 
stated  in  the  Kentudcy  case  of  Bank  ▼.  Gash, 
supra:  That  the  plaintiff  is  not  entitled  to 
judgment,  and  must  be  regarded  as  having 
elected  to  stand  on  the  case  as  made  by  the 
pleadings,  and  as  liaving  refused  to  amend 
when  opportunity  was  offered.  Tiiis  conclu- 
sion would  preclude  reversal  on  the  first 
ground  relied  upon. 

The  giving  and  refusing  of  instructions  are 
also  assigned  as  error.  The  plaintiff  re- 
quested 14  instructions,  of  which  the  third, 
fourth,  fifth,  sixth,  seventh,  nintli,  tenth,  and 
fourteenth  were  refused,  and  we  think  right- 
ly. The  third  is  based  upon  the  erroneous 
proposition  that,  because  the  defendant,  upon 
receiving  notice  of  protest  of  the  note  sued 
on,  remained  silent  with  respect  to  her  claim, 
her  silence  amounted  in  law  to  a  ratifica- 
tion. The  fourth  proceeded  upon  the  er- 
roneous theory  that  the  husband  was  the 
agent  of  the  defendant  wife,  and  that,  iqioii 
the  same  theory  as  the  third,  as,  after  re- 
ceiving notice  of  the  existence  of  ttie  note, 
she  did  not  disavow  it  within  a  reasonable 
time,  she  became  bound  by  the  law  of  ratifica- 
tion. The  fifth  has  no  application,  even  if  it 
correctly  propounds  the  law.  Tlie  other  in- 
structions of  plaintiff  refused  are  some  of 
them  doubtful  law,  and  are  certainly  inap- 
plicable. It  would  serve  no  good  purpose  to 
discuss  them  at  length,  and  we  see  no  error 
in  the  action  of  the  court  thereon.  Besides, 
the  other  instructions  given  for  the  plaintiff 
fully  covered  the  facts  proven  and  its  theory 
of  the  case. 

The  giving  of  instructions  1  and  2  for  the 
defendant  is  also  assigned  as  error.  The 
first  we  think  correctly  propounded  the  law 
upon  her  theory  of  the  case,  namely,  that,  in 
order  to  recover,  it  was  incumbent  upon  the 
plaintiff  to  prove  either  that  the  def aidant 
signed  the  note,  that  her  name  was  signed 
thereto  by  some  person  duly  authorized,  or 
that,  having  knowledge  of  the  fact  that  her 
name  was  so  signed  and  of  all  material  facts, 
she  subsequently  ratified  the  same.  The  sec- 
ond instruction  propounded  a  familiar  rule 
of  law — ^that,  in  order  to  recover  on  the 
ground  of  subsequent  ratification,  the  plaintiff 
must  prove  that,  after  being  possessed  of  all 
material  facts  and  circumstances  surround- 
ing the  execution  of  the  note,  the  defendant 
ratified  the  same  as  her  act  We  see  no  « 
error  in  these  instructions.  Thompson  t. 
Murphy,  GO  W.  Va.  42,  53  6.  B.  906. 

We  therefore  affirm  the  judgment  of  the 
circuit  court,  but  without  pr^udice  to  the 
plaintifl  in  a  new  action  opon  the  original 
nota 
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BRYAN  ▼.  STATU.    (No.  783.) 
(Ooort  of  Appeals  of  Qeorgia.    Not.  14,  1907.) 
1.  Qbimiivai«  Ijaw— Wbtt  ot  Bbbob— Biobt  or 

PB08BCT7TION   TO   RBVIIW. 

The  Oourt  of  Appeals  is  withont  jurisdic- 
tlon  to  consider  the  grounds  of  a  motion  to  dis- 
miss a  bill  of  exceptions  in  a  criminal  case, 
which  is  predicated  upon  alleged  errors  of  the 
trial  judge  antecedent  to  its  final  decision  upon 
a  motion  for  new  trial. 

(a)  The  adjudication  of  alleged  errors  in  a 
criminal  case,  adverse  to  the  state,  would  be 
in  effect  the  consideration  of  a  cross-bill  of  ex- 
ceptions, which  the  state  is  not  permitted  to 
file. 

(b)  Such  errors  cannot  properly  be  reviewed 
by  a  motion  to -dismiss,  for  the  reason  that  such 
a  motion  must  be  addressed  to  some  defect  in 
form  or  procedure  inherent  in  the  bill  of  ex- 
ceptions itself,  and  relates  back  no  further  than 
the  inception  of  the  proceedings  to  obtain  a 
writ  of  error,  to  wit,  tne  presentation  of  a  bill 
of  exceptions. 

(c)  The  third  ground  of  the  motion  to  dismiss 
is  not  sustained  by  the  record. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  15,  Criminal  Law,  H  259^2614.] 

2»   Same— RbVUW— BVIDBNOB—SUFFICIENCT. 

The  verdict  was  supported  by  the  evidence, 
no  error  of  law  is  assigned,  and  there  was  no 
error  in  refusing  a  new  triaL 
(Syllabus  by  the  Court.) 

Slrror  from  City  Court  of  Ashbiim;  W.  A*' 
Hawkins,  Judge. 

Louis  Bryan  was  convicted  of  cheating 
and  swindling,  and  he  brings  error,  and  the 
solicitor  of  the  city  court,  wherein  defend- 
ant was  convicted,  moves  to  dismiss  the  bill 
of  exceptions.  Motion  to  dismiss  overruled, 
and  Judgment  affirmed. 

Z.  Bass,  for  plaintiff  in  error.  J.  A.  Co- 
mer, Sol.,  for  the  State. 

RUSSELL,  J.  The  solicitor  of  the  dty 
court  of  Ashbum  has  filed  a  motion  to  dis- 
miss the  bill  of  exceptions.  The  motion  con- 
tains three  grounds:  (1)  That  there  was  no 
rule  nisi  issued  on  the  motion  for  new  trial, 
and  that  a  motion  to  dismiss  was  made  by 
the  solicitor  in  the  lower  court  at  the  proper 
time;  (2)  that  the  solicitor  of  the  city  court 
has  never  been  served  with  a  copy  of  the 
motion  and  order  for  new  trial  and  with  a 
rule  nisi  in  said  case,  nor  has  he  waived  or 
acknowledged  such  service.  It  appears  from 
the  record  that  the  judge  failed  to  sign  the 
rale  nisi,  and  in  explanation  thereof  he  en- 
tered upon  the  motion  a  note  stating  that 
the  rule  nisi  was  presented  to  him  at  the 
proper  time  and  that  failure  to  sign  was  his 
fault,  and  not  that  of  counsel  for  movant 
The  Judge,  however,  did  sign  an  order  im- 
mediately following  the  usual  rule  nisi — an 
order  stating  that  a  motion  for  new  trial 
bad  been  made,  and  allowing  time  for  the 
completion  of  the  brief  of  the  evidence,  and 
providing  for  the  hearing  of  the  motion  at 
a  future  date.  On  the  day  set  for  the  hear- 
ing the  solicitor  moved  to  dismiss  the  mo- 
tion, upon  the  same  grounds  as  are  now 
made  the  tmsls  of  the  motion  to  dismiss  the 
writ  of  error  in  this  court,  and  the  court 


overruled  the  solidtmft  motion.  It  also  ap* 
pears,  from  the  affidavit  of  the  defendanft 
counsel,  that  he  served  the  solicitor  of  the 
city  court  with  a  copy  of  the  motion  for  new 
trial 

1.  The  refusal  of  the  trial  Judge  to  dis- 
miss the  motion  for  new  trial,  whether  right 
or  wrong,  affords  no  reason  for  dismissing 
the  bill  of  exceptionB  in  this  case,  and  these 
grounds  of  the  motion  to  dismiss  the  bill  of 
exceptions  cannot  be  considered. 

(a)  They  are,  \n  effect,  exceptions  in  the 
nature  of  a  cross-bill  to  errors  alleged  to 
have  been  committed  against  the  state;  and 
as  there  is  no  {Revision  of  law  by  which 
the  state  can  prefer  a  bill  of  exceptions, 
these  rulings  are  not  reviewable,  especially 
not  by  motion  to  dismiss  the  main  bill  of 
exceptions.  We  are  not  prepared  to  hold 
that  the  Judge  ruled  incorrectly  in  either  in- 
stance, for  we  think  that  the  rule  nisi,  pre- 
pared for  the  signature  of  the  Judge  and  pre- 
ceding the  order  signed  by  him,  in  which  he 
states  tliat  the  grounds  of  the  motion  are 
approved,  may  well  be  considered  as  part 
and  parcel  of  one  and  the  same  paper,  and 
therefore  that  it  was  In  effect  signed  by  him; 
and,  if  this  be  true,  service  by  a  copy  of  the 
motion  as  it  then  stood  would  have  been 
sufficient  service.  It  is  not  necessary,  how- 
ever, to  pass  upon  this,  because  we  are 
without  Jurisdiction  to  consider  assignments 
of  error  in  a  bill  of  exceptions  brought  in 
behalf  of  the  state,  and  any  ruling  upon  the 
Judgments  of  the  trial  court  referred  to  in 
the  motion  to  dismiss  would  be,  in  effect, 
a  decision  on  a  cross-bill  of  exceptions,  or 
at  least  a  review  of  the  rulings  of  the  low- 
er court  on  the  state's  motion  and  complaint. 

(b)  Moreover,  such  errors  cannot  properly 
be  reviewed  by  a  motion  to  dismiss,  for  the 
reason  that  such  a  motion  must  be  addressed 
to  some  defect  in  form  or  procedure  inherent 
in  the  bill  of  exceptions  itself,  and  relates 
back  no  further  than  the  inception  of  the  pro- 
ceedings to  obtain  a  writ  of  error,  to  wit,  the 
presentation  of  a  bill  of  exceptions. 

(c)  The  third  ground  of  the  motion  to 
dismiss  is  not  well  taken,  in  that  it  appears 
that  the  bill  of  exceptions  was  filed  with 
the  clerk  of  the  city  court  within  15  days 
from  the  date  it  was  approved  by  the  Judge 
and  served  upon  the  solicitor.  The  bill  of 
exceptions  was  certified  September  12,  1907, 
and  served  the  same  day,  and  was  filed  Sep- 
tember 27,  1907.  The  motion  to  dismiss  the 
bill  of  exceptions  is  therefore  overruled. 

2.  The  plaintiff  in  error  was  properly  con- 
victed of  the  offense  of  cheating  and  swin- 
dling, and  there  was  no  error  in  overruling 
the  motion  for  new  trial.  While  there  was 
some  confilct  in  the  evidence,  the  testimony 
in  behalf  of  the  state,  if  believed  by  the 
Jury,  clearly  established  false  representa- 
tions on  the  part  of  the  defendant,  which 
were  acted  upon  by  the  prosecutor,  who  was 
thereby  deceived  and  defrauded.  The  con- 
tention of  counsel  for  plaintiff  in  error  in 


186 


69  SOUTHBASTERN  RBPORTBB. 


(Ga. 


his  brief  is  that  the  defects  of  the  horse  he 
bought  were  patent,  and  that  the  prosecutor 
had  full  knowledge  of  these  defects  before 
he  exchanged  his  mule  and  f50  In  cash  for 
the  defendant's  blind  horse.  Counsel  for 
plaintiff  in  error  relies  upon  the  headnote 
decision  in  Ralney  v.  State,  94  Ga.  599,  19 
8.  E.  892.  The  facts  in  that  case  were  dis- 
tinguished In  the  decision  from  those  in  Ta- 
turn  V.  State,  58  Ga.  408,  and  the  decision 
was  based  largely  upon  the  particular  facta 
developed  by  the  evidence,  and  especially  the 
fact  that  the  defects  were  actually  discover- 
ed by  the  prosecutor  before  the  trade  was 
concluded^  The  present  case  is  controlled 
by  the  decision  in  the  Tatum  Case,  supra, 
because  the  jury  have  the  right  to  conclude 
from  the  evidence  In  this  case  that  the  blind- 
ness of  the  animal  represented  by  the  accus- 
ed as  being  sound  was  neither  apparent  nor 
discoverable  by  ordinary  casual  Inspection. 
The  prosecutor  also  had  the  right  to  rely 
upon  the  statements  made  at  the  time  b^ 
the  defendant  as  to  the  qualities  of  the 
horse  and  his  own  Inexperience  and  Ignor- 
ance, and  it  was  for  the  Jury  to  determine 
how  much  these  statements  in  regard  to  past 
transactions  were  relied  upon  by  the  pros- 
ecutor, and  whether  they  tended  to  prevent 
a  close  Inspection. 

This  case  upon  its  facts  Is  a  stronger  case 
against  the  defendant  than  the  cases  of  Ta- 
tum V.  State,  supra,  Ryan  v.  State,  104  Ga. 
78,  30  S.  B.  678;  Crawford  v.  State,  117  Ga. 
247,  43  S.  £.  702,  Jones  v.  State,  99  Ga.  46, 
25  S.  B.  617,  or  Parks  v.  State,  94  Ga.  601, 
20  S.  B.  430,  in  all  of  which  cases  Judg- 
ments of  guilty  were  approved  by  the  Su- 
preme Court  It  can  subserve  no  good  pur- 
pose to  discuss  at  length  the  principles  in- 
volved in  the  offense  of  cheating  and  swin- 
dling, as  defined  in  Pen.  Code  1895,  {  670,  or 
to  note  the  application  of  those  principles  to 
the  facts  as  shown  by  the  state  in  this  case, 
for  the  reason  that  the  principles  of  law  are 
well  settled  and  amply  fortified  by  numer- 
ous authorities,  and  the  evidence  in  this  rec- 
ord is  apposite  to  the  law. 

Judgment  affirmed. 

(2  Gta..  App.  764) 

JARRELL  V.  AMERICAN  PIPE  BENDING 

MACH.  CO.    (No.  466.) 
(Court  of  Appeals  of  Georgia.    Nov.  11,  1907.) 

Masteb  and  Sebvani>— Injubt  to  Sebvant— 

Petition. 

The  petition,  while  setting  forth  a  transac- 
tion apparently  actionable,  did  not  set  it  forth 
with  siifiicient  certainty ;  hence  the  court  did  not 
err  in  dismissing  the  action  upon  timely  special 
demurrer  pointing  ont  the  deficiencies. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  {S  821,  834.] 

(Syllabus  by  the  0)urt) 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reld,   Judge. 

Action  by  D.  B.  Jarrell,  by  next  friend, 
•against  the  American  Pipe  Bending  Machine 


Company.  From  an  order  sustaining  spe- 
cial demurrer,  plaintiff  brings  error.  Af- 
firmed, with  directions. 

Wm.  H.  Withers  and  Thos.  L.  Bishop,  for 
plaintiff  in  error.  Smith,  Hammond  ft 
Smith,  for  defendant  in  error. 

POWELL,  J.  Jarrell  brought  suit  against 
the  American  Pipe  Bending  Machine  Com- 
pany. At  the  first  term  to  the  petition  a  de- 
murrer containing  the  genera]  ground  of  no 
cause  of  action  and  several  special  grounds 
was  filed.  To  meet  the  demurrer  a  series 
of  amendments  were  filed  by  the  plaintiff. 
The  substance  of  the  petition  and  of  the 
additions  made  to  it  by  the  amendments  is  as 
follows;  the  matter  inserted  by  the  amend- 
ments being  indicated  by  inclosure  In  paren- 
thesis: (1)  Defendant  is  a  corporation,  etc 
(2)  Petitioner  is  a  minor  of  the  age  of  14 
years  and  was  in  the  employ  of  the  def^id- 
ant  Defendant  knew  that  he  had  no  experi- 
ence (petitioner  informed  defendant  that  he 
was  without  experience),  and  knowingly  put 
him  to  work  on  a  very  dangerous  machine 
without  warning  him  of  the  danger  of  op- 
erating said  machine  (by  the  foreman  in 
charge  of  the  works  of  the  defendant  com- 
pany). (3)  On  March  24,  1906,  petitioner  was 
at  work  upon  a  machine  which  had  been  as- 
signed to  him  (by  the  foreman  in  charge  of 
defendant's  works,  who  directed  him  how 
to  run  the  machine.  Instructing  him  that  if 
the  drill  should  stop  for  any  cause  he  was 
to  throw  the  lever  with  his  left  hand  and 
stop  the  machine,  or  it  would  break  the  ma- 
chinery, and  petitioner  was  following  the 
instructions  given  him  at  the  time  his  hand 
was  injured),  and  not  knowing  of  its  dan- 
gerous character  attempted  to  stop  the  ma- 
chine, as  he  had  been  directed  to  do,  when 
his  left  hand  was  thrown  violently  and  sud- 
denly from  the  lever  Into  the  cogs  of  the  ma- 
chine, cutting  off  his  forefinger  from  his  left 
hand,  bruising  and  mashing  tils  left  hand, 
making  him  a  cripple  for  life.  (4)  Petition- 
er was  in  the  place  assigned  to  him  (to  wit, 
to  work  on  a  large  steam  drill,'  drilling  holes 
in  the  heads  of  boiler  heads),  and  in  the  dis- 
charge of  his  duties  and  without  fault  on 
his  part,  and  the  defendants  were  negligent: 
First,  in  putting  said  minor  to  work  on 
a  dangerous  machine  without  giving  him 
warning  of  the  danger;  second,  the  defend- 
ants were  negligent  In  not  providing  a  safe 
place  for  the  child  to  work;  third,  the  de- 
fendants were  negligent  in  having  a  boy  of 
his  youth  and  size  to  work  on  that  machine 
(petitioner  being  a  small  boy  for  his  age), 
defendant  knowing  that  it  required  more 
strength  than  petitioner  (possessed)  to  throw 
the  lever  and  hold  the  drill  at  the  same  time. 
(6)  Petitioner  was  disfigured,  suffwed  great 
pain,  is  permanently  injured,  etc.  The  court 
sustained  the  demurrer  on  both  the  general 
and  the  special  grounds.  This  Judgment  Is 
assigned  as  error. 
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We  think  that  the  petition  is  suMcient  to 
withstand  genera]  demurrer.  As  to  the  special 
grounds  it  occurs  to  us  that  the  best  way  to 
dlqiose  of  them  is  to  taJce  them  up  seriatim 
and  decide  tliem  as  if  they  were  a  series  of 
questions  propounded  to  us.  In  the  cases  of 
Gedartown  Cotton  &  Export  Co.  y.  Miles,  2 
Ga.  App.  79,  58  8.  E.  289,  and  Southern 
States  Portland  Cement  Co.  v.  Helms,  2  Ga. 
App.  306,  58  S.  E.  624,  we  discussed  at  some 
length  the  allegations  necessary  to  a  perfect 
suit  by  a  servant  against  the  master  for  per- 
sonal injuries.  In  this  opinion,  reference 
will  be  frequently  made  to  these  two  cases, 
and  for  brevity  they  will  be  cited  as  the 
Miles  Case,  and  the  Helms  Case,  respectively. 

Should  the  demurrer  to  the  above  petition 
have  been  sustained:  (1)  Because  the  same 
contains  no  allegations  of  fact  showing  that 
the  danger  complained  of  was  unknown  to 
the  servant?  No.  Lack  of  actual  knowledge 
may  be  stated  directly  and  without  elabora- 
tion. Miles  Case.  (2)  Because  the  same 
contains  no  allegations  of  fact  showing  that 
the  danger  complained  of  was  known  or 
ought  to  have  been  known  by  the  defend- 
ant? No.  Miles  Case;  Helms  Case.  (3) 
Because  the  same  contains  no  allegations  of 
fact  showing  that  the  plaintiff  did  not  have 
means  of  knowing  of  the  danger  complained 
of  equal  to  those  of  the  master?  No.  The 
inexperience  and  youthfulness  of  the  servant, 
as  opposed  to  the  knowledge  always  imputed 
to  the  master  as  to  the  nature  of  his  in- 
strumentalities, make  a  prima  facie  case  of 
inequality  of  means  of  knowledge  (4)  Be- 
cause the  same  does  not  contain  any  allega- 
tions of  fact  showing  that  the  servant  could 
not  have  known  of  the  danger  complained 
of  by  the  exercise  of  ordinary  care?  Yes. 
In  the  light  of  the  insufficient  and  meager 
description  of  the  machine  and  of  the  d&nger- 
ous  element  in  it,  this  demurrer  is  well  taken. 
Miles  Case.  (5)  Because,  so  far  as  the  al- 
legations of  plalntiiTs  petition  show,  plaintiff 
had  sufficient  capacity  to  be  sensible  of  dan- 
ger, and  the  power  to  avoid  it?  No.  In  the 
form  in  which  the  ground  of  demurrer  is  stat- 
ed, it  is  "speaking." 

(6)  Should  the  demurrer  to  the  following 
portion  of  paragraph  2  of  the  petition,  to 
wit:  'n>efendant  knew  that  he  [plaintiff] 
had  no  experience"— ha>e  been  sustained:  (a) 
Because  there  are  no  allegations  of  fact  sup- 
porting the  conclusion  so  pleaded?  No.  To- 
tal lack  of  experience  is  a  fact  which  may  be 
stated  directly,  just  as  total  lack  of  knowl- 
edge may  be.  (b)  Because  there  are  no  al- 
legations showing  what  agents  or  servants 
of  defendant  whose  knowledge  was  binding 
on  it  had  the  knowledge  alleged?  No.  The 
amendment  avoided  this  ground,  (c)  Because 
the  expression  ''had  no  experience"  Is  too 
vague  and  indefinite  to  permit  or  require  de- 
fendant to  join  issue  thereon,  and  in  what 
narticular  plaintiff  had  no  experience,  or 
with  reference  to  what  kind  and  character 


of  work,  or  machinery,  or  labor.  Is  in  no 
manner  made  plain?  Yes.  The  allegations, 
as  against  this  special  demurrer,  should  have 
gone  forward  and  have  shown  in  what  par- 
ticular the  plaintiff  was  inexperienced.  As 
stated,  it  is  too  indefinite  in  this  respect 

(7)  Should  the  demurrer  to  the  following 
portion  of  paragraph  2  of  the  petition,  to  wit: 
''On  a  very  dangerous  machine"— have  been 
sustained:  (a)  Because  the  same  is  a  mere 
conclusion,  unsupported  by  any  allegations 
of  fact,  and  how  and  why  and  in  what  par- 
ticular said  machine  was  "very  dangerous" 
is  not  set  forth,  what  danger  complained  of  Is 
not  stated,  and  no  allegations  of  fact  are 
made  which  throw  any  light  on  what  is 
meant  by  said  expression  "very  dangerous"? 
Yes.  See  the  Miles  Case  for  a  discussion  of 
the  particularity  with  which  the  nature  of 
the  machine  and  the  dangerous  element  in  it 
must  be  set  forth,  (b)  Because  what  and 
where  said  machine  was  and  was  located  is 
not  shown?    Na 

(8)  Should  the  demurrer  to  the  following 
portion  of  paragraph  2  of  the  petition,  to 
wit:  "Without  warning  him  of  the  danger 
of  operating  the  machine" — have  been  sus- 
tained: (a)  Because  there  are  no  allegations 
setting  forth  what  warning  should  have  been 
given  plaintiff  by  defendant?  Yes.  (b)  Be- 
cause there  are  no  allegations  setting  forth 
what  danger  is  referred  to,  and  its  nature 
and  character?  No;  except  so  far  as  It 
makes  the  point  that  the  nature  and  charac^ 
ter  of  the  danger  is  not  alleged  explicitly. 

(9)  Should  the  demurrer  to  the  following 
portion  of  paragraph  8  of  the  petition,  to 
wit:  "Plahitlff  not  knowing  of  its  dangerous 
character" — have  been  sustained:  (a)  Be- 
cause there  are  no  facts  alleged  supporting 
the  conclusion  so  pleaded?  No.  (b)  Because 
there  are  no  facts  alleged  which  show  why 
plaintiff  did  not  know  of  such  dangerous 
character  of  the  machinery?  No.  (c)  Be- 
cause there  are  no  facts  alleged  which  show 
that  plaintiff  did  not  have  means  of  know- 
ing such  alleged  danger  equal  to  those  of  the 
master?  No.  (d)  Because  there  are  no  facts 
alleged  showing  that  the  plaintiff  could  not 
have  known  of  such  alleged  danger  by  the 
exercise  of  ordinary  care?    Yes. 

(10)  Should  the  demurrer  to  the  following 
portion  of  paragraph  8  of  the  petition,  to 
wit:  "Attempted  to  stop  the  machine  as  he 
had  been  directed  to  do" — have  been  sus- 
tained: (a)  Because  there  are  no  facts 
set  forth  supporting  the  conclusion  therein 
pleaded?  No.  (b)  Because  there  are  no  facts 
set  forth  showing  what  action  plaintiff  took 
in  attempting  to  stop  the  machine?     Yes. 

(c)  Because  there  are  no  facts  alleged  which 
show  what  he  had  been  directed  to  do?    No. 

(d)  Because  there  are  no  facts  alleged  show- 
ing how  or  in  what  manner  he  had  been  di- 
rected to  stop  the  machine?  No.  (e)  Because 
there  are  no  facts  showing  who  directed  him 
to  stop  the  machine  and  when?    As  to  who 
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directed,  no;  as  to  when,  yes.  The  aver- 
ment of  a  time  as  to  every  traversable  fact 
may  be  compelled  by  special  demurrer.  Man* 
devllle  Mills  v.  Dale,  2  Qa.  App.  — ^  68  8.  E. 
1060. 

(11)  Shonld  the  demnrrer  to  the  following 
portion  of  paragraph  3  of  the  petition,  to 
wit:  "His  left  hand  was  thrown  violently 
and  suddenly  from  the  lever  into  the  cogs 
of  the  machine" — ^have  been  sustained:  (a) 
Because  there  are  no  facts  supporting  the 
conclusion  pleaded?  No.  <b)  Because  there 
are  no  facts  alleged  explaining  how  or  why 
his  hand  was  violently  thrown  from  the  lev- 
er? Yes.  Miles  Case,  (c)  Because  there  are 
no  facts  alleged  showing  that  plaintiff  could 
not  have  avoided  such  occurrence  by  the  ex- 
ercise of  ordinary  care?  No.  The  plaintiff 
need  not  anticipate  and  plead  an  avoidance 
to  an  affirmative  defense. 

(12)  Should  the  demurrer  to  the  following 
portion  of  paragraph  4  of  the  petition*  to 
wit:  "[Plaintiff]  was  in  the  place  assigned 
to  him" — ^have  been  sustahied:  (a)  Because 
there  are  no  facts  supporting  the  conclusion 
so  pleaded?  No.  (b)  Because  the  place  re- 
ferred to  is  not  stated?  No.  (c)  Because 
there  are  no  facts  showing  what  agent  or 
servant  of  the  defendant  so  assigned  plain- 
tiff to  this  place?  No.  (d)  Because  no  facts 
are  set  forth  which  support  the  allegations 
that  he  was  so  assigned?    No. 

(13)  Should  the  demurrer  to  the  following 
portion  of  paragraph  4  of  the  petition,  to 
wit:  "In  the  discharge  of  his  duties"— have 
been  sustained,  because  the  same  is  a  state- 
ment merely  of  a  conclusion  without  any 
facts  supporting  same?    No. 

(14)  Should  the  demurrer  to  the  following 
portion  of  the  petition,  to  wit:  "Without 
fault  on  his  part^— have  been  sustained,  be- 
cause the  same  is  supported  by  no  allegations 
of  fact  and  is  a  mere  conclusion?   No. 

(16)  Should  the  demurrer  to  the  following 
portion  of  paragraph  4  of  the  petition,  to 
wit:  "Defendants  were  negligent  hi  putting 
said  minor  at  work  on  a  dangerous  machine 
without  giving  him  warning  of  the  danger" — 
have  been  sustained:  (a)  Because  the  same 
embodies  mere  conclusions,  without  any  al- 
legations of  fact  supporting  same?  No.  (b) 
Because  neither  therein  nor  elsewhere  does 
it  appear  what  (warning  should  have  been 
given  or  what  danger  should  have  been  ap- 
prehended, or  that  said  danger  materialized 
in  the  injury  complained  of?    No. 

(16)  Should  the  demurrer  to  the  following 
portion  of  paragraph  4  of  the  petition,  to  wit: 
"Defendants  were  negligent  in  not  providing 
a  safe  place  for  the  child  to  work" — ^bave 
been  sustained:  (a)  Because  the  same  is  un- 
supported by  any  allegations  of  fact  and  is 
a  mere  conclusion,  there  are  no  facts  alleged 
showing  wherein  the  defendants  were  negli- 
gent, there  are  no  facts  alleged  showing  that 
it  did  not  provide  a  safe  place  to  work,  and 
there  are  no  facts  alleged  showing  that  the 
plaintiff  was  a  child;   but,  on  the  contrary. 


a  person  over  14  years  of  age  is  not  a  child? 

No. 

(17)  Should  the  demurrer  to  the  following 
portion  of  paragraph  4  of  the  petition,  to  wit: 
"Defendants  were  negligent  in  having  a  boy 
of  his  youth  and  skee  at  work  on  that  ma- 
chine"— ^have  been  sustained:  (a)  Because 
the  same  embraces  mere  conclusions,  unsup- 
ported by  any  allegations  of  fact?  No.  (b> 
Because  the  same  is  not  sound  as  a  matter 
of  law,  it  is  not  negligence  per  se  to  employ 
a  youth  over  14  years  of  age,  and  there  are 
no  facts  set  forth  whatever  supporting  the 
conclusion  alleged  that  defendants  were  neg- 
ligent in  having  plaintiff  to  work  as  alleged, 
wherein  defendants  were  negligent  is  not 
shown  or  supported  by  any  allegations  of 
fact,  how  or  wherein  defendants  were  negli- 
gent because  of  plaintiff's  size  is  in  no  man- 
ner shown  by  plaintiff's  pleadings  no  allega- 
tions are  made  which  show  that  plaintiff  did 
not  know  of  his  own  youth  and  size,  or  that 
he  did  not  know  of  any  danger  in  engaging  in 
work  for  defendant  as  stated,  nor  are  any 
facts  alleged  showing  that  plaintiff  did  not 
know,  or  by  the  exercise  of  ordinary  care  could 
not  know,  of  any  and  all  dangers  attendant 
upon  his  engaging  in  such  work,  being  of  the 
age  and  size  which  plaintiff  was,  and  what 
plaintiff's  size  was,  does  not  appear?  Na 
In  regard  to  the  five  last  grounds,  it  may  be 
said  that  where  a  petition  has  set  forth  the 
particulars  of  a  transaction  with  definite- 
ness,  the  conclusions  of  negligence*  on  which 
the  pleader  relies  may  be  stated  in  general 
terms.  These  grounds  fall,  of  course,  by  the 
sustaining  of  demurrers  to  the  prior  allega- 
tions on  which  they  are  based;  but  In  them- 
selves they  are  not  the  subject  of  demurrer 
on  the  grounds  stated. 

If  the  defendant  in  this  case  had  filed  no 
special  demurrers,  the  petition  would  have 
supported  a  verdict  The  court  as  we  have 
held,  properly  sustained  many  of  the  Q)ecial 
demurrers.  TO  affirm  the  judgment  general- 
ly, since  a  general  demurrer  was  sustained, 
would  operate  as  a  res  adjudicata,  barring 
a  subsequent  suit  on  the  same  cause  of  ac- 
tion. Judgments  based  upon  mere  deficien- 
cies of  statement  should  not  operate  to  pre- 
clude substantial  rights,  as  judgments  upon 
the  merits  of  the  transaction  should.  Fre- 
quently, in  cases  where  we  have  found  that 
the  cause  of  action  was  not  stated  with  suffi- 
cient certainty,  we  have  affirmed  the  trial 
courts  In  sustaining  demurrers,  but  by  direc- 
tion, gave  leave  to  amend.  In  the  present 
case  we  are  not  willing  to  go  that  far,  be- 
cause the  plaintiff  was  given  full  opportunity 
of  amendment  before  the  judgment  of  dis- 
missal was  entered.  While  he  availed  him- 
self of  this  privilege,  he  left  several  glaring 
deficiencies  in  his  petition.  So  that  instead 
of  affirming  with  leave  to  amend,'  we  affirm 
the  judgment  with  direction  that  the  dis- 
missal shall  not  operate  as  a  res  adjudicata 
upon  the  merlta 

Judgment  affirmed,  with  direction. 
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(2  Ga.  App.  846) 

DUNN  ▼.  WESTERN  UNION  TSaJBGRAPH 

GO.  et  al.    (No.  632.) 
(Ooart  of  Appea]fl  of  Georgia.    Not.  14,  1007.) 

1.  Wbit  of  Bbbob— Revixw— Judomknt. 

Wben  the  trial  court  haa  dismiased  an  ae- 
tkm  apon  both  special  and  general  demarrers, 
aad  this  court  finds  that  the  special  demurrer 
has  been  properly  sustained  but  that  the  peti- 
tion sets  out  a  cause  of  action,  the  judgment 
will  be  affirmed,  with  rach  direction  aa  the  dis- 
cretion of  this  court  may  see  fit  to  impose  in 
the  interests  of  Justice. 

2.  TeLEOBAFHB  —  PUBUO  Skbtick  Cospoba- 
TI0N8  — DUTT  TO  PUBLIC  — TOUTS  OF  BM- 
PLOTta. 

Every  pnblic  senrioe  company  owes  to  such 
members  of  the  general  puUic  as  have  occasion 
to  transact  with  it  the  business  it  is  accustomed 
to  perform  the  duty  of  affording  them  safe  and 
decent  access  to  the  office  or  other  place  where 
audi  transactions  are  to  be  had.  It  must  see 
that  those  members  of  the  public  who  come  to 
the  usual  and  appointed  place  to  deal  with  it 
are  accorded  respectful  treatment.  A  breach  of 
this  duty,  whereby  injury  resalts  to  a  person 
lawfully  and  properly  attempting  to  deal  with 
it,  is  actionable. 

(a)  A  telegraph  company  is  a  public  serrioe 
corpora  tion. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
fol.  45,  Telegraphs  and  Telephones*  Sfi  3,  4,  16.] 

(b)  If  a  person  enters  a  telegraph  office  with 
the  intention  of  delivering  a  message  for  trans- 
mission, and,  without  provocation,  the  agent  in 
charse  of  the  office,  oraers  him  out  and  Insults 
and  humiliates  him  by  abusive  language,  a  cause 
of  action  against  the  telegraph  company  arises 
in  favor  of  such  person. 

8.  Damaoxb— Wanton  Wbong— Mental  Suf- 

FKBINO. 

While  mental  suffering,  unaccompanied  by 
injury  to  purse  or  person,  affords  no  baais  for 
an  action  predicated  upon  wrongful  acts,  mere- 
ly negligent,  yet  such  damages  may  be  recovered 
in  those  cases  where  the  plaintiff  has  suffered 
at  the  hands  of  the  defendant  a  wanton,  volnn- 
tarr,  or  intoitional  wrong  the  natural  resolt  of 
which  is  the  causation  of  mental  suffering  and 
wounded  feelings. 
(Syllabus  by  the  Oourt) 

Error  from  City  Court  of  Floyd  County; 
Harper  Hamilton,  Judge. 

Action  by  J.  B.  Dunn  against  the  Western 
Union  Telegraph  Company  and  others.  Judg- 
ment for  defendants,  and  plaintiff  J[>ring8  er^ 
for.    Afllrmed,  with  directions. 

M.  B.  Eubanks  and  W.  B.  Mebane,  for 
plaintiff  in  error.  Geo.  H.  Fearons,  McHenry 
ft  Porter,  Geo.  A.  H.  Harris  &  Son,  and  Shu- 
mate &  Maddoz,  for  defendants  in  error. 

POWELL,  J.  Dunn  brought  his  action 
against  the  Western  Union  Telegraph  Compa- 
ny and  the  Southern  Railway  Company  by  a 
petition  which,  omitting  formal  parts,  is  sub- 
stantially as  follows:  Defendants  are,  the 
one  a  telegraph  company,  the  other  a  railway 
company,  doing  business  in  Floyd  county, 
and  by  their  acts  done  in  said  county  have 
injured  the  plaintiff  in  the  sum  of  |1,000, 
for  that  "on  August  18,  1906,  the  petitioner 
and  one  Walter  Jeffries  went  to  the  office 
of  the  said  Western  Union  Telegraph  Compa- 
ny at  said  Lindale,  which  said  office  is  in 
the  depot  of  the  said  Southern  Railway  Com- 


pany at  said  Lindale,  said  office  of  the  said 
Western  Union  Telegraph  Company  being  the 
usual  place  for  the  recepdon  and  sending  of 
tdegraph  messages  at  said  Lindale,  f6r  the 
purpose  of  delirerlng  and  having  sent  a  mes- 
sage for  two  minor  and  orphan  children  by 
the  names  of  Yeager;  said  message  being  for 
the  uncle  of  said  children,  and  announcing 
the  death  of  said  children's  mother*  and  re- 
questing that  their  uncle  come  and  bury  thefar 
dead  mother.  After  arriving  at  said  depot 
of  the  said  Southern  Railway  Company  and 
office  of  said  Western  Union  Telegraph  Com- 
pany, petitioner-  informed  the  agent  in  charge 
of  said  office  and  depot  of  his  desire  to  send 
a  message  to  Yeager,  the  aforesaid  uncle  of 
said  Yeager  children,  for  the  said  Yeager 
children  announcing  the  death  of  their  moth- 
er. Petitioner  had  a  right  to  be  in  said 
depot  and  at  said  office,  and  it  was  the  duty 
of  defendants  to  allow  petitioner  to  remain 
in  said  depot  and  at  said  telegraph  office  to 
transact  his  said  business,  and  until  he  had 
transacted  his  business.  While  in  said  depot 
and  at  said  office,  and  before  petitioner  had 
transacted  his  business,  or  before  petitioner 
had  had  time  to  transact  said  buslhess,  the 
agent  In  charge  of  said  office  and  depot  will- 
fully, wantonly,  malignantly,  maliciously,  and 
iU^^ally  evicted  petitioner  from  the  office  of 
the  said  Western  Union  Telegraph  Company 
and  the  depot  of  the  said  Southern  Railway 
Company.  In  evicting  the  petitioner  as  afore- 
said by  the  agent  aforesaid,  said  agent  was 
brutal,  inhuman,  and  insulting,  in  that  said 
agent  told  petitioner,  when  he  tried  to  get 
said  agent  to  send  said  message,  to  "Go  to 
hell  with  your  God  damn  message."  Peti- 
tioner then  told  said  agent  that  his  message 
was  one  of  necessity,  and  begged  said  agent 
to  receive  and  send  same,  whereupon  said 
agent  said:  ''God  damn  you,  get  out  from 
here.  Leave,  God  damn  you;  git"  Where- 
upon petitioner,  fearing  bodily  harm,  imme- 
diately left  said  depot  and  office,  and  said 
agent  did  not  receive  said  message.  The  con- 
duct of  the  said  agent  was  wanton,  willful, 
malicious,  and  illegal,  and,  being  done  by  said 
agent  so  willfully  and  wantonly,  entitles  pe- 
titioner to  punitive  damages,  for  which  he 
sues.  By  amendment  the  petition  further  al- 
leges that  '*the  telegraph  office  of  the  Western 
Union  Telegraph  Company  at  said  Lindale 
was  located  in  the  depot  and  office  of  the 
Southern  Railway  Company,  and  the  agent 
in  charge  of  said  depot  was  also  the  agent 
of  said  telegraph  company,  and  the  acts  here- 
inafter complained  of  were  committed  at  the 
time  and  place  where  said  agent  was  the 
agent  of  both  defendants.  The  said  Yeager 
children  had  no  father,  their  mother  had 
just  been  killed  by  lightning,  and  it  was  at 
the  request  of  these  children  that  plaintiff 
went  to  said  office  to  send  the  telegram  as 
herein  set  out" 

By  separate  demurrers  the  defendants  rais- 
ed the  following  points:  'TThat  there  is  a 
misjoinder  of  defendants,  the  business  of  the 
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defendant  Western  Union  Telegrapli  Ckun- 
pany  belnfp  altogether  different  from  and  in- 
dependent of  the'  tyoBiness  of  the  Southern 
Railway  Company.  That  the  allegations  of 
the  fifth  paragraph  are  yague  and  indefinite, 
in  that  it  is  not  alleged  whether  it  was  the 
purpose  of  the  defendant,  or  of  Walter  Jef- 
fries, to  deliver  and  have  sent  said  message; 
nor  is  there  any  allegation  that  said  peti- 
tioner and  said  Jeffries,  or  either  of  them, 
were  connected  with,  had  any  interest  in,  or 
were  requested  to  send,  any  such  message, 
nor  by  what  authority  said  petitioner  or 
said  Jeffries  represented  or  pretended  to 
said  agent  for  transmission;  nor  is  there 
is  no  allegation  that  any  telegram  was  ever 
written  out  on  any  blank  of  defendant,  or 
any  other  paper  writing,  and  tendered  to 
said  agent  for  transmission;  nor  is  there 
any  allegation  that  the  regular  charges  of 
such  transmission  were  ever  offered  or  ten- 
dered said  agent  That  there  Is  no  allega- 
tion at  what  hour  of  the  day  of  August  13, 
1006,  petitioner  went  into  the  office  of  the 
defendant  for  the  purpose  alleged.  That  no 
cause  of  action  is  set  forth.  That  petitioner 
seeks  dAmages  for  injury  to  his  feelings,  and 
indignities  offered  to  the  plaintiff  by  defend- 
ant agent,  and  nowhere  alleges  any  loss  of 
time,  personal  injury,  or  pecuniary  loss  of 
any  kind.  That  no  action  for  injury  to  feel- 
ings, insult,  or  personal  indignities  can  be 
maintained,  unless  there  is  alleged  in  con* 
nection  with  such  acts  and  conduct  some 
pecuniary  loss,  as  loss  of  time,  personal  in- 
Jury,  or  other  ground  of  actual  injury  for 
which  a  recovery  can  be  had.  That  there 
can  be  no  punitive  damages  recovered  in  the 
case,  for  the  reason  that  no  actual  injury  is 
shown,  as  loss  of  time,  loss  of  money,  person- 
al injury,  or  some  other  injury  for  which  pe- 
cuniary compensation  can  be  had.  That  the 
only  recovery  sought  in  this  case  is  for  al- 
leged injury  to  the  plaintiff's  feelings,  and 
any  recovery  therefor  must  in  its  nature  be 
punitive,  and  such  damages  cannot  be  recov- 
ered,  when  not  accompanied  by  some  pecu- 
niary loss,  as  loss  of  time,  increased  expens- 
es, personal  injury,  or  some  other  circum- 
stances or  fact  wtiich  would  entitle  plaintiff 
to  compensation  under  the  law.  That  the 
petition  shows  that  two  parties  are  sued  in 
this  case  for  separate  and  distinct  causes  of 
action,  and  that  said  parties  cannot  be  sued 
Jointly  in  the  said  case.  In  the  one  the 
cause  of  action  alleged  against  the  Western 
Union  Telegraph  Ck)mpany  is  for  a  failure  to 
send  a  message  through  its  agent  at  Lindale. 
The  cause  of  action  against  the  Southern 
Railway  Company  is  for  misconduct  of  its 
agent  in  ejecting  from  its  depot  at  Lindale 
the  plaintiff,  who  had  gone  into  said  depot 
for  the  purpose  of  sending  a  message  by  the 
Western  Union  Telegraph  Company.  That 
the  petition  shows  on  its  face  that  the  de- 
fendant was  not  at  the  railroad  office  for 
the  purpose  of  transacting  any  business  with 
the  Soathem  Railway  Company,  and  that 


whatever  the  man  in  charge  did  was  done 
as  the  agent  of  the  Western  Union  Telegraph 
Company,  and  that  in  what  he  did  he  in  no 
way  represented  the  railroad  company,  and 
that  the  railroad  company  is  not  responsible 
for  any  act  of  the  man  at  its  depot  in  con- 
nection with  the  matter  complained  of  in 
the  petition."  Both  demurrers  were  sustain- 
ed, and  the  plaintiff  brings  error.  In  tills 
court  the  plaintiff  in  error  concedes  that  the 
Southern  Railway  Company  was  not  a  prop- 
er party  to  the  suit 

1.  For  the  conceded  misjoinder,  the  Judg- 
ment of  the  lower  court  will  be  affirmed; 
but  since  this  is  not  a  matter  going  to  the 
merits  of  the  transaction,  and  since  the  gen- 
eral demurrer  of  the  telegraph  company  was 
also  sustained,  it  will  be  necessary  for  us  to 
look  further  into  the  case,  that  such  direc- 
tion may  be  given  as  will  be  proper  under  the 
circumstances.  Civ.  Code  1805,  §  5408,  par. 
2.  See,  also,  Jarrell  v.  American  Pipe  Bend- 
ing Machine  Co.,  2  Ga.  App. ,  50  S.  B.  186. 

2.  The  grave  question  remaining  in  the 
case  is  whether  the  petition  sets  forth  a  cause 
of  action  against  the  telegraph  company.  The 
gist  of  the  action  is  not  the  failure  or  refusal 
of  the  telegraph  company  to  transmit  a  mes- 
sage tendered  to  it,  but  the  alleged  disre- 
spectful, humiliating,  and  insulting  treatment 
by  its  agent  of  a  member  of  the  general  pub- 
lic, lawfully  in  its  office  on  business  with  the 
company.  The  contention  is  that  the  entire 
damage  alleged  is  such  as  affects  only  the 
feelings  of  the  plaintiff,  and  that  damages 
for  mental  suffering  cannot  be  recovered,  un- 
less there  is  a  concomitant  Injury  to  person 
or  purse.  The  further  contention  is  made 
that  no  breach  of  duty  to  the  plaintiff  is 
shown.  We  will  dispose  of  these  conten- 
tions in  inverse  order. 

A  telegraph  company  is  a  private  corpora- 
tion performing  a  public  duty;  and  whether 
it  is  a  common  carrier,  a  bailee,  or  a  person 
engaged  in  business  sui  generis,  is  Immat^iaL 
It  is  a  public-service  company,  one  engaged 
in  a  business  of  such  nature  as  to  clearly 
distinguish  it  from  those  purely  private  per- 
sons and  corporations  who  may  conduct  thdr 
own  business  in  their  own  way.  All  such 
corporations,  on  account  of  the  interest  which 
the  public  has  in  the  manner  in  which  their 
business  is  conducted,  as  well  as  on  account 
of  the  special  franchises  enjoyed  by  them, 
must  observe  certain  rules  of  dealing  with  the 
public.  These  rules,  and  the  corresponding 
duties  which  are  implied  from  the  nature  of 
the  calling,  are  not  always  declared  by 
specific  statute,  but  are  frequently  enforced 
by  the  courts  as  a  part  of  the  general  law  or 
of  the  common  law.  '*Upon  each  person, 
in  every  position  he  occupies,  peculiar  du- 
ties are  Imposed,  each  demanding  its  dis- 
charge with  an  emphasis  accentuated  or 
modified  by  the  attendant  clrcumstancea" 
Ray,  Negligence  (Imposed  Duties,  Personal).  | 
1.  "One  of  the  great  requirements  which  the 
government   demands   of   every    Institution 
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impressed  with  a  public  interest,  and  one 
which  is  thrown  over  every  citizen  as  a  great 
and  protective  shield,  is  the  duty  to  act  im- 
partially with  all.  They  are  under  obliga- 
tions to  extend  their  facilities  to  all  persons* 
on  equal  terms,  who  are  willing  to  comply 
with  their  reasonable  regulations,  and  to 
make  such  compensation  as  is  exacted  for 
others  in  lilce  circumstances."  Jones,  Tele- 
graph and  Telephone  Ck>mpanies,  |  230. 

From  this  principle,  universally  recognized, 
springs  the  corollary  that  ail  such  persons, 
natural  and  artificial,  shall  ailord  to  such 
members  of  the  public  as  have  occasion  to 
transact  with  them  business  of  the  nature 
they  are  holding  themselves  out  as  being  ac- 
customed to  do  safe  and  decent  access  to  the 
places  opened  up  for  the  triansaction  of  the 
business  in  question.  This  safety  does  not  mean 
mere  physical  safety,  nor  this  decency  mere 
absence  of  obscenity ;  but  by  the  employment 
of  the  expression  "safe  and  decent  access" 
it  Is  intended  to  connote  also  the  notion  of 
freedom  from  abuse,  humiliation,  insult,  and 
otber  unbecoming  and  disrespectful  treatment 
A  member  of  the  public  is  not  to  be  deterred 
from  transacting  or  oilering  to  transact  the 
business  which  the  law  compels  a  telegraph 
company  to  accept  impartially  from  every 
person  by  reason  of  the  fact  that  he  cannot 
enter  the  public  office  without  being  subjected 
to  insult  or  personal  affront  A  violation  of 
this  duty  has  occurred  whenever  a  person  en- 
tering the  telegraph  office  for  the  purpose  of 
sending  a  message  has  been  met  with  disre- 
spectful or  insulting  treatment  at  the  hands 
of  the  company's  agents.  It  is  Immaterial 
that  the  person  thus  injured  had  no  personal 
interest  in  the  message,  or  that  he  was  the 
mere  agent  of  another;  for  there  is  no  such 
requirement  as  that  persons  desiring  to  tran»- 
act  business  with  public  utility  corporations 
shall  do  so  in  person.  The  fact  that  the  right 
of  respectful  treatment,  while  attempting  to 
do  business  with  a  public  service  company, 
follows  as  the  natural  sequence  ftom  the 
right  to  be  served  impartially  and  at  all  rea- 
sonable times,  seems  to  render  the  citation 
of  authority  ss  to  the  existence  of  this  right 
of  respectful  treatment  unnecessary.  We  do, 
however,  call  attention  to  the  Georgia  cases 
of  Gasway  v.  Atlanta  &  West  Point  R.  Ck>., 
68  Ga.  216,  221,  and  Georgia  R.  Co.  v.  Rich- 
mond, 08  Ga.  495,  502,  25  S.  E.  565.  It  will 
bo  noted  that,  while  these  were  actions  against 
carriers,  in  neither  case  did  the  liability  de- 
pend upon  the  fact  that  the  plaintiff  was  a 
passenger.  In  Gasway's  Case  he  was  attempt- 
ing to  check  baggage  as  agent  for  his  wife. 
In  Richmond's  Case  he  had  called  at  the  pas- 
senger station  to  see  about  certain  trunks, 
and  the  court  in  deciding  the  case,  took  pains 
to  call  attention  to  the  fact  that  the  rela- 
tion of  carrier  and  passenger  did  not  exist 
-at  that  time.  We  might  multiply  citation 
of  precedents,  but  these  are  sufficient 

3.  The  telegraph  company,  therefore,  vio- 
lated ItB  duty  towards  the  plaintiff,  in  that 


it  did  not  afford  him  safe  and  decent 
to  its  office.  The  plaintiff  suffered  the  injury 
of  humiliation  and  wounded  feelings.  Is  it 
a  case  of  damnum  absque  injuria,  because  no 
injury  to  purse  or  person  also  ensued?  That 
damages  for  mental  suffering  are  compensa- 
tory In  character  can  hardly  be  open  to  ques- 
tion. ''Wounding  a  man's  feelings  is  as  much 
actual  damage  as  breaking  his  limbs.  The 
difference  is  that  one  16  internal  and  the  oth- 
er external;  the  one  mental,  the  other  physi- 
cal." Head  v.  Ga.  Paa  R.  Co.,  79  Ga,  858, 
360,  7  S.  E.  217,  218,  11  Am.  St  Rep  434; 
Smith  V.  Overby,  80  Ga.  241,  248.  Such  dam- 
ages may  in  the  very  nature  of  things  be  Just 
as  proximately  and  naturally  the  consequence 
of  the  defendant's  wrong  as  any  other  dam- 
age; so  that  there  is  no  legitimate  objection 
to  their  allowance  for  any  lack  of  this  ele- 
ment Of  course,  there  may  be  cases  where 
mental  suffering  is  not  a  proximate  and  nat- 
ural result  of  an  injury;  but  this  is  true 
as  to  any  other  form  of  damage.  Nor  can  it 
be  Justly  said  that  an  allowance  for  mental 
suffering  is  any  more  speculative  or  conjec- 
tural than  damages  for  physical  pain  and  suf- 
fering. Those  cases  which  preclude  recovery 
of  damages  for  mental  suffering,  when  no 
other  injury  is  shown,  cannot  fairly  rest  on 
any  of  these  grounds,  but  must  be  based  upon 
the  theory  presented  by  Allen,  J.,  in  the  case 
of  Spade  v.  I^nn,  etc.,  R.,  168  Mass.  285,  47 
N.  B.  88,  38  L.  R.  A.  512.  60  Am.  St  Rep. 
393,  that  the  rule  is  purely  arbitrary,  though 
actually  existent  In  certain  classes  of  cases. 
See,  also,  Homans  v.  Boston  Elevated  Ry. 
Co.,  180  Mass.  456,  62  N.  E.  737,  57  L.  R.  A. 
291,  91  Am.  St  Rep.  324,  wherein  the  court, 
through  Holmes,  J.,  says  that  the  rule,  be- 
ing arbitrary,  is  not  to  be  extended. 

This  arbitrary  rule  is  generally  applied  on- 
ly to  those  cases  where  the  injury  is  the  re- 
sult of  mere  neglect  The  leading  case  of 
Chapman  v.  Western  Union  Tel.  Co.,  88  Ga* 
763,  15  S.  E.  901,  17  L.  R.  A.  430,  30  Am.  St 
Rep.  183,  as  well  as  the  cases  which  have 
followed  it,  puts  this  state  in  line  with 
those  that  hold  that.  In  actions  on  account 
of  wrongs  merely  negligent,  mental  suffering 
unaccompanied  by  other  injury  cannot  be  the 
basis  of  a  recovery.  Those  courts,  however, 
who  assert  this  doctrine  even  most  strenu- 
ously, do  not  extend  its  application  to  those 
Intentional  injuries  of  which  insult,  humilia- 
tion, and  mental  suffering  are  the  natural 
consequences.  As  Allen,  J.,  in  the  Spade 
Case,  supra,  says:  "It  is  hardly  necessary 
to  add  that  this  decision  does  not  reach  those 
classes  of  actions  where  an  Intention  to  cause 
mental  distress  or  to  hurt  the  feelings  is 
shown  or  is  reasonably  to  be  Inferred."  By 
this  distinction  there  can  be  seen  between  the 
case  of  Chapman  v.  Telegraph  Company, 
supra,  and  that  of  Cole  v.  Railway  Company, 
102  Ga.  474,  31  S.  E.  107,  a  clear,  logical  dis- 
crimination. The  holding  in  the  Cole  Case 
is  undoubtedly  the  law,  and  is  unequivocally 
supported  by  authority.     There  a  railway 
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90iidqctor  Intentionally  and  wantonly  Insult- 
ed a  imasenger,  not  by  using  slanderous  lan- 
guage to  him,  as  the  court  intimates  in  tbe 
opinion  (for  the  language  was  not  per  se 
slanderous,  and  there  were  no  allegations 
stating  it  to  be  so  for  any  special  reason),  but 
by  using  to  him  insulting  and  humiliating 
language.  The  whole  injury  was  to  the 
plaintiff's  feelings.  The  court  says  that  case 
is  distinguishable  from  the  Chapman  Case; 
and  it  is,  not  because  the  plaintiff  in  the  Cole 
Case  was  slandered,  but  because  that  was  an 
action  upon  a  malicious  and  intentional  tort, 
the  other  upon  a  merely  negligent,  though 
wrongful,  omission.  See  Watson  on  Dam- 
ages, S  309;  Burdick,  Law  of  Torts,  101; 
Wilkinson  T.  Downtown,  [1807]  2  Q.  B.  57 
(wherein  a  recovery  was  upheld  In  favor  of 
a  wife  for  mental  shock  on  account  of  de- 
fendant's falsely  and  maliciously  telling  her 
that  her  husband  had  been  seriously  wound- 
ed); Rice  V.  Rice,  104  Mich.  371,  62  N.  W. 
833  (where  a  recovery  by  a  wife  for  mental 
suffering  occasioned  by  the  alienation  of  her 
husband's  affections  was  held  proper,  though 
no  financial  loss  In  the  matter  of  support 
was  shown).  See,  also,  Barbee  v.  Reese,  60 
Miss.  906;  Conklin  t.  Thompson,  28  Barb. 
(N.  Y.)  218. 

As  against  the  telegraph  company  the  pe- 
tition sets  out  a  cause  of  action.  We  do  not 
think  the  special  demurrer  Is  well  founded, 
so  far  as  it  calls  for  the  hour  at  which  the 
alleged  wrong  occurred.  Therefore  the  Judg- 
nient  is  affirmed,  with  direction  that  the  dis- 
missal may  be  avoided  and  the  case  rein- 
stated, provided  the  plaintiff,  within  20  dayd 
from  the  time  the  remittitur  of  this  court 
is  filed  in  the  office  of  the  clerk  of  the  trial 
court,  shall  file  an  amendment  striking  the 
Southern  Railway  (Company  as  party  defend- 
ant 

Judgment  affirmed,  with  direction. 


(2  Ga.  App.  858) 

JEFFRIES    V.    WESTERN    UNION    TELE- 
GRAPH CO.  et  al.    (No.  533.) 
(Court  of  Appeals  of  Georgia.    Nov.  14.  1907.) 
Tkleqbafhs  —  Public    Service  —  Corpoba- 

TIONS. 

This  case  is  controlled  by  the  case  of  Dunn 
▼.  Western  Union  Telegraph  Company  (this  day 
decided)  59  S.  E.  189. 
(Syllabus  by  the  0>urt.) 

Error  from  City  Conrt  of  Floyd  County; 
Harper  Hamilton,  Jndge. 

Action  by  Walter  Jeffries  against  the  West- 
em  Union  Telegraph  Company  and  others. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

M.  B.  Ehibanks  and  W.  B.  Mebane,  for 
plaintiff  in  error.  Geo.  H.  Fearons,  McHen- 
ry  &  Porter,  Geo.  A.  H.  Harris  &  Son,  and 
Shumate  &  Maddoz,  for  defendants  In  error. 

POWELL,  J.  Judgment  affirmed,  with  di* 
rectioiL 


(3  Ga.  App.  28) 
EDWARDS  ▼.  8TAT1D.     (No.  T76.) 
(Conrt  of  Appeals  of  Cteoxgia.    Nov.  14,  1907.) 
Master  ano  Skrv ant— Contract  ov  Emplot- 

MENIV-An  V  ANCE8. 

This  case  is  controlled  by  Molkajr  v.  8tat% 
1  Ga.  App.  621,  67  S.  E.  1022. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  at  Vienna;  D.  Lb 
Henderson,  Judge. 

Will  Edwards  was  convicted  of  crime,  and 
brings  error.    Reversed. 

Turner  A  Lawsan,  for  plaintiff  In  error. 
Watts  Powell,  SoL,  for  the  State. 

POWELL,  J.    Judgment  revonsed. 


(S  Oa.  App.  20) 
JOHNSON  V.  STATE.    (No.  7C3.) 
(Court  of  Appeals  of  Georgia.    Nov.  14,  1907.) 

False  Pbetenses— Eleicents  of  Oftensb. 

Upon  the  authority  of  Glezm  v.  State,  123 
Ga.  585,  51  S.  E.  605,  Wilson  v.  State,  124  (k. 
22.  52  S.  B.  82,  McCoy  v.  State,  124  Ga.  218. 
52  S.  E.  434,  Taylor  v.  State,  124  Ga.  708,  68 
S.  B.  820,  Mulkey  v.  State,  1  Ga.  App.  521,  57 
S.  E.  1022,  and  Patterson  v.  State,  1  Ga.  Appu 
782,  58  S.  E.  284,  the  verdict  must  be  set  aside 
as  being  contrary  to  the  law  and  without  evi- 
dence to  support  it. 
(Syllabus  by  the  Conrt) 

Error  from  City  Court  of  Nashville;  H.  B. 
Peeples,  Judge. 

Henry  Johnson  was  convicted  of  obtaining 
goods  under  false  pretenses,  and  brings  entv. 
Reversed. 

W.  R.  Smith  and  R.  A.  Hendricks,  for  plain- 
tiff in  error.    J.  H.  Gary,  SoL,  for  the  Stats. 

POWELL,  J.    Judgment  reversedl 


(S  Ga.  App.  34) 
FISH  V.  STATE.    (No.  799.)- 
(Court  of  Appeals  ot  Georgia.    Nov.  14,  1907.) 

HoiciGiDB— Instructions. 

Under  the  evidence  and  the  statement  of 
the  defendant,  it  was  proper  that  the  court 
should  submit  to  the  jury  instructioas  upon  the 
offense  of  voluntary  manslaughter,  and  the  con- 
viction of  that  offense  is  not  entirely  unsup- 
I>orted. 
(Syllabus  by  the  Court) 

Error  firom  Superior  Court,  Miller  Connty; 
W.  C.  Worrill,  Judge. 

Henry  Fish  was  convicted  of  crime,  and 
brings  error.    Affirmed. 


W.  D.  Sheffield,  for  plaintiff  in  error.    J. 
A.  Laing,  Sol.  G^en.,  for  the  Stata 

POWELL,  J.   Judgment  affirmed. 


*(8  Oa.  App.  20) 
BARGE  V.   STATE.    (No.  770.) 
(Conrt  of  Appeals  of  Georgia.    Nov.  14,  1907.) 

CBIMTNAL    Law— TBTAIr-RnrABKS   OF  JiTDOS. 

For  tbe  trial  Judge  to  state  in  the  hearing 
of  the  jury  on  the  trial  of  a  criminal  case  that 
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if  the  defendant  did  not  pot  in  any  evidence  he 
would  direct  a  verdict  asainst  the  defendant  is 
manifest  error,  and  imperatively  requires  the 
grant  of  a  new  trial,  however  conclusive  the 
evidence  establishinf  piilL  Pen.  Ck>de  1805,  t 
1032. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  15,  Criminal  Law,  |  2lS2.] 

(Syllabus  by  the  Court.) 

Ehror  from  Superior  Court,  Douglas  Couxir- 
ty;    Price  Edwards*  Judge. 

Charley  Barge  was  convicted  of  crime,  and 
brings  error.    Reversed. 

J.  S.  James,  for  plalntifT  in  error.  W.  K. 
Fielder,  Sol.  Gen.,  for  the  State. 

HILiL,  C.  J.    Judgment  reversed. 

(3  Ga.  App.  29) 

PYLBS   V.    STATE.    (No.   780.) 
(Court  of  Appeals  of  Georgia.    Nov.  14,  1907.) 

CaiMiNAL  Law— Appbai/— Review. 

One  witness  testified  positively  to  facts  and 
circumstances  which  proved  guilt.  Six  witness- 
es contradicted  this  one  witness  as  to  the  facts 
and  as  to  the  existence  of  some  of  the  circum- 
stances. The  jury,  in  the  exercise  of  its  right, 
believed  the  testimony  of  the  one  witness,  and 
the  trial  judge  approved  the  verdict  This  court 
cannot  interfere* 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  |  3(^4.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Polk  County ;  F. 

A.  Irwin,  Judge. 

W.  B.  Pylea  wag  convicted  of  crime,  and 
brings  error.    Affirmed. 

Mundy  &  Mundy,  for  plantlff  in  error.    P. 

B.  Turner,  Sol.,  for  the  State. 

HILL,  d  J.    Judgment  affirmed. 


(2  Ga.  App.  8») 

FABMERS'    &    TRADERS'    BANK    T.    BU- 

BANKS.    (No.  407.) 
(Court  of  Appeals  of  Georgia.    Nov.  14,  1907.) 

1-  Husband  and  Wots— Liabilitt  of  Wite— 

Contract  op  Subbtyship. 

While  a  wife  cannot  legally  make  a  con- 
tract of  suretyship  or  assume  the  debt  of  her 
husband,  yet  where  she  has  given  a  negotiable 
note  payaSle  to  her  husband's  order  and  intend- 
ed to  be  used  as  surety  for  or  in  payment  of 
his  debt  and  it  has  been  transferrea  to  a  bona 
fide  purchaser  for  value,  before  maturity,  and 
without  notice,  it  is  valid,  and  binds  her. 

(Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  26,  Husband  and  Wife,  8  227.] 

2.  Samb. 

In  a  conflict  between  the  rights  of  a  mar- 
ried woman  and  the  rights  of  a  bona  fide  holder 
of  a  negotiable  instrument,  the  one  whose  vol- 
untary acts  furnish  the  opportuni^  for  decep- 
tion and  fraud  should  suffer  any  consequent  loss. 
[Ed«  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  26,  Husband  and  Wife,  f  227.] 

8.  Savx. 

The  law  which  is  made  for  the  protection 
of  married  women  will  not  permit  or  tolerate 
in  its  beneficiaries  an  abuse  of  its  beneficent 
purpose. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Husband  and  Wife,  {  227.] 
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4.  Sake. 

The  fact  that  a  negotiable  note  of  the  wife 
is  made  payable  to  the  husoand  does  not  of  it- 
self import  invalidity,  because  apparently  made 
without  the  ai^proval  of  the  superior  court  of 
the  wife's  domicile.  Where  such  note  does  not 
involve  a  sale  of  the  separate  estate  of  the 
wife  to  the  husband,  it  is  valid  without  such 
approval. 

iBd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  26,  Husband  and  Wife,  {  227.] 

6.  Same— Action  Aqainst  Wifb  on  Note— 
pbesuiipnons  and  bubden  of  pboof. 
Where  a  married  woman  gives  her  individual 
negotiable  note,  the  presumption  of  law  is  that 
she  gave  it  on  her  own  contract  and  for  value, 
and  when  sued  thereon  the  burden  is  on  her  to 
show  that  the  note  falls  within  some  of  the  re- 
strictions on  her  right  to  contract  and  that  the 
holder  of  the  note  had  notice  of  its  invalidity 
when  he  took  it 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  26.  Husband  and  Wife,  S  844.] 

6.  Same— Direction  of  Verdict. 

The  evidence  in  this  case  was  in  conflict  on 
the  vital  and  controlling  question  of  notice,  and 
the  direction  of  a  verdict  for  the  defendant  was 
error. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2G,  Husband  and  Wife,  |  850.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta ;  H.  M. 
Beidi  Judge. 

Action  by  the  Fanners'  &  Traders*  Bank 
against  Mary  J.  Eubanks.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Be- 
versed. 

Candlers,  Thomson  A  Hirsch,  for  plaintiff 
in  error.  E.  V.  Carter,  for  defendant  in  er- 
ror. 

HILL,  C.  J.  The  Farmers'  &  Traders' 
Bank  sued  Mary  J.  Eubanks  on  a  promissory 
note  made  by  her  to  her  husband,  which  he 
had  indorsed  and  transferred  to  the  bank  be- 
fore maturity  as  collateral  security  for  a 
loan  made  to  him  by  said  bank.  The  defend* 
ant  filed  an  answer,  in  which  she  averred 
that  the  note  was  without  consideration,  and 
that  the  bank  received  the  note  with  knowl* 
edge  that  the  same  was  executed  by  her  as  a 
contract  of  suretyship  or  in  assumption  of  a 
debt  which  her  husband  owed  said  bank,  and 
that  for  these  reasons  the  note  was  void  as 
to  her  and  not  binding  on  her  separate  es- 
tate. On  the  conclusion  of  the  evidence  the 
court  directed  a  verdict  for  the  defendant, 
and  the  bank  assigns  error. 

The  evidence  in  the  record  is  brief,  consist- 
ing of  the  note,  the  testimony  of  the  husband 
of  the  defendant  and  that  of  the  cashier 
of  the  plaintiff.  According  to  the  testimony 
of  the  husband,  he  wanted  to  borrow  some 
money  from  the  bank,  and,  thinking  that  he 
could  not  get  It  on  his  own  note,  he  got  his 
wife  to  make  the  note  sued  on.  This  note 
he  gave  to  the  bank  as  collateral  security 
for  a  loan  made  by  the  bank  to  him  on  his  in- 
dividual note  for  the  same  amount  as  the  col- 
lateral note  of  his  wife.  At  the  time  of  the 
transaction  he  told  the  cashier  of  the  bank 
that  his  wife  did  not  in  fact  owe  the  note  to 
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blm  which  she  had  made  at  hia  request,  and 
had  received  therefor  no  consideration  what- 
ever. He  also  testified  that  his  wife  did  not 
receive  any  part  of  the  money  loaned  to  him 
by  the  bank  on  his  note,  with  her  note  as 
collateral;  that  he  owed  the  bank  some 
money,  and  wanted  to  get  more^  and,  in  or- 
der to  get  it,  tendered  his  wife's  note  to  the 
bank.  The  wife  knew,  at  the  time  she  made 
the  note  to  her  husband,  that  his  purpose 
was  to  use  it  with  the  bank  to  borrow  money, 
and  she  voluntarily  signed  the  same.  His 
wife  did  not  owe  him  anything  for  mules 
and  fertilizers  used  on  her  farm  at  the  time 
she  made  the  note,  and  the  note  was  not 
given  to  him  in  payment  therefor.  The 
cashier  testified  that  the  note  was  indorsed 
by  Eubanks  to  the  bank  before  maturity; 
that  he  brought  the  note  to  the  bank,  and 
said  he  wanted  to  get  $500  on  his  note,  and 
put  this  note  up  as  collateral  *"!  said:  'Mr. 
Eubanks,  this  Is  your  wife's  note,  and  under 
the  law  of  Georgia  she  could  not  loan  you 
money.  It  is  entirely  worthless,  unless  It  is 
for  a  bona  fide  transaction.'  He  replied  that 
it  was  for  a  bona  fide  transaction,  and  that 
*she  owed  him  this  money  for  mules  that  he 
had  purchased  for  her,  or  paid  for,  for  her, 
that  she  was  using  on  her  farm.'  **  None  of 
the  money  loaned  to.  Eubanks  on  his  note, 
with  this  note  as  collateral,  was  paid  to  his 
wife;  but  it  was  all  placed  to  his  credit 
The  cashier  knew  at  the  time  he  loaned  the 
money  to  Eubanks  that  the  maker  of  the  note 
taken  as  collateral  was  his  wife. 

Does  this  evidence,  with  all  reasonable  de- 
ductions and  inferences  therefrom,  demand 
the  verdict  directed  for  the  defendant?  In 
this  state  there  are  three  restrictions  upon 
the  rights  of  a  married  woman  as  to  her 
separate  property:  (1)  She  cannot  bind  her 
separate  estate  by  any  contract  of  suretyship. 
(2)  She  cannot  assume  the  debts  of  her  hus- 
band, and  her  estate  is  not  liable  for  them. 
Civ.  Code  1895,  S  2488.  This  last  restriction 
is  embodied  in  the  Constitution  of  the  state. 
Civ.  Code  1895,  8  5790.  (3)  No  contract  of 
sale  of  a  wife  as  to  her  separate  estate,  with 
her  husband  or  her  trustee,  shall  be  valid, 
unless  the  same  is  allowed  by  order  of  the 
superior  court  of  the  county  of  her  domicile. 
Civ.  Code  1895,  {  2490.  With  these  excep- 
tions, the  wife  is  a  feme  sole  and  can  do  as 
she  pleases  with  her  own.  These  restrictions 
were  designed  to  protect  the  wife  against 
the  *'kicks  and  kisses"  of  her  husband,  her 
conjugal  leanings,  the  importunities  of  her 
husband's  creditors,  and  the  pliant  nature  of 
feminine  character.  This  law,  however,  has 
been  construed  by  the  Supreme  Court  from 
the  beginning  In  tender  regard  to  the  rights 
and  equities  of  innocent  persons.  The  words 
"absolutely  void,"  as  characterizing  the  pro- 
hibited contracts  of  married  women,  have 
been  declared  to  mean  voidable  at  the  elec- 
tion of  the  wife  (Jones  v,  Harrell,  110  Ga, 
373,  35  S.  B.  690;  Perkins  v.  Rowland,  69 
Ga.  664),  and  not  '^voidable"  when  they  come 


in  conflict  with  the  rights  and  equities  of 
bona  fide  holders  and  purchasers  for  value 
(Perkins  v.  Rowland,  69  Ga.  661 ;  Howard  v. 
Simpkins,  70  Ga.  822;  Venable  v.  Lippold, 
102  Ga.  208,  29  a  E.  181 ;  Sutton  v.  Aiken, 
62  Ga.  742).  The  bank  claims  to  be  a  bona 
fide  holder  for  value.  It  claims  to  have  taken 
the  note  as  collateral  without  any  notice, 
actual  or  constructive,  that  it  was  Invalid. 
On  the  contrary,  its  cashier,  with  whom  alone 
the  transaction  was  had,  was  informed  by  the 
husband  that  the  note  was  made  to  him  in 
consideration  of  mules  and  fertilizers  "pur- 
chased for  her  or  paid  for,  for  her,  that  she 
was  using  on  her  farm,"  and  that  the  trans- 
action between  him  and  his  wife  was  in 
every  respect  bona  fide. 

The  qtiestion,  under  this  evidence,  is:  Ckn 
a  married  woman  set  up  this  defense  to  a 
holder  of  negotiable  security  who  takes  it 
bona  fide,  for  value,  without  notice  of  in- 
validity, and  before  due?  In  the  cases  above 
cited,  as  well  as  in  many  others,  the  Supreme 
Court  has  ruled  that,  while  a  wife  cannot 
make  a  contract  of  suretyship  or  legally  as- 
sume a  debt  of  her  husband,  yet  when  she 
has  given  a  negotiable  note  for  his  debt,  and 
it  has  been  transferred  to  a  bona  fide  holder 
for  value,  before  due,  and  without  notice.  It 
is  valid,  and  binds  her.  In  other  words,  the 
wife's  rights  must  be  construed  with  refer- 
ence to  the  rights  of  the  bona  fide  holder. 
In  protecting  her  the  law  does  not  permit 
her,  either  by  herself  or  by  her  husband,  to 
perpetrate  a  fraud  on  the  innocent,  and  will 
not  tolerate  in  its  beneficiary  an  abuse  of  its 
beneficent  purpose.  In  the  language  of  Mr. 
Justice  Bleckley,  in  Sutton  v.  Aiken,  supra: 
'^Looking  to  the  collateral  doctrines  of  the 
law,  that  ought  to  be  considered  in  connec- 
tion with  restrictive  legislation  which  we 
are  now  construing,  the  great  doctrine  of 
protection  to  innocent  purchasers  presents 
itself.  Bona  fide  purchasers  for  value  and 
without  notice  are  generally  recognized  as 
occupying  a  very  high  stand  in  courts,  both 
of  law  and  equity.  •  ♦  •  Were  a  married 
woman  Incapable  in  law  of  conveying  her 
property  at  all,  all  the  world  would  be  bound 
to  take  notice  of  her  disability.  But  such  Is 
not  her  Incapacity.  On  the  contrary,  her 
general  power  over  her  own  is  as  ample  as 
if  she  were  a  man.  She  can  buy  and  sell 
with  perfect  freedom,  from  or  to  the  whole 
world,  except  her  husband  or  trustee,  so  that 
she  does  it  for  her  own  benefit.  •  •  •  If. 
tnfstlng  to  the  document  she  has  signed, 
sealed,  and  delivered,  any  person  should  be 
honestly  misled  by  It,  why  should  she  not 
abide  the  consequences?  •  ♦  ♦  Our  con- 
clusion is  that  a  conveyance  amenable  to  sec- 
tion 1783  of  the  Code  (now  Civ.  Code  1895, 
{  2488)  is  'absolutely  void'  as  between  the 
maker  and  all  persons  affected  with  notice, 
but  that  a  subsequent  bona  fide  purchaser  for 
value,  and  without  notice,  is  protected."  This 
language  was  used  In  reference  to  a  deed  ex- 
ecuted by  the  wife  to  her  separate  property. 
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tmt  ia  is  eqnallj  applicable  to  a  negotiable 
note  executed  by  her.  Indeed,  we  think  that 
the  exigencies  of  commercial  transactions  re- 
quire that  innocent  purchasers  of  negotiable 
instruments  before  due  should  have  the 
strongest  protection,  and,  where  no  infirmity 
appears  on  their  face,  every  presumption 
should  be  invoked  in  favor  of  the  validity 
of  such  instruments  and  the  title  ef  the 
holder. 

The  Code  of  Georgia,  in  asserting  the  prin- 
ciple of  law,  so  firmly  imbedded  In  jurispru- 
dence, that  a  bona  fide  purchaser  of  a  ne- 
gotiable instrument  for  a  consideration  l)e- 
fore  maturity  is  protected,  limits  the  defenses 
that  can  be  set  up  by  the  maker,  acceptor, 
or  indorser,  as  against  the  rights  'Of  such 
holder,  to  only  the  three  of  non  est  factum, 
gambling,  or  immoral  and  illegal  consider- 
ation, and  fraud  in  its  procurement  Civ. 
Code  1805,  8  3694.  Neither  of  these  Is  set 
up  in  this  case.  It  is  admitted  that  the  plain- 
US  bank  obtained  the  note  for  a  consider- 
ation before  maturity.  Unless  the  note  car- 
ries upon  its  face  sufficient  indicia  of  fraud 
or  illegality  to  put  the  bank  on  notice,  the 
law  presumes  that  it  is  a  bona  fide  pur- 
chaser. Civ.  Code  1895,  8  3696.  ''The  hold- 
er of  a  note  as  collateral  security  for  a 
debt  stands  upon  the  same  footing  as  the 
purchaser."  Civ.  Code  1895,  8  3697.  Was 
knowledge  of  the  fact  that  the  wife  ex- 
ecuted the  note  sufficient  notice  in  law  to 
the  bank?  By  the  common  law  a  married 
woman  could  not  make  a  note,  and  in  some 
of  the  states  she  is  prohibited  from  making 
promissory  notes  payable  to  her  husband. 
''In  this  state  the  right  of  a  married  woman 
to  make  a  contract  is  the  general  rule,  her 
disability  is  the  exception,  and  therefore, 
where  the  paper  purports  to  contain  a  con- 
tract which  a  married  woman  would  have  a 
right  to  make,  an  innocent  purchaser  would 
be  protected  against  any  plea  setting  up  the 
disability  of  the  maker  on  account  of  the 
contract  being  within  some  of  the  exceptions 
provided  by  law.  And  this  would  be  true, 
eren  though  the  holder  knew  at  the  time  he 
acquired  the  note  that  the  maker  was  a 
married  woman."  Hager  v.  National  Ger- 
man-American Bank,  105  Oa.  122,  31  S.  E. 
143. 

Does  the  fact  that  the  note  of  the  wife  was 
payable  to  tlie  husband  import  notice  of  any 
InTalldlty  or  infirmity?  The  only  law  in  the 
state  which  restrains  a  wife  from  making  a 
<3ontract  for  her  own  benefit  with  her  hus- 
band is  contained  in  section  2490  of  the  Civil 
Gode  of  1895:  "No  contract  of  sale  of  a 
wife  as  to  her  separate  estate  with  her  hus- 
band or  her  trustee  shall  be  valid,  unless  the 
same  is  allowed  by  order  of  the  superior 
court  of  the  county  of  her  domicile."  The 
right  to  contract  generally  for  her  own  bene- 
fit Is  conferred  upon  a  married  woman  by  the 
act  of  1886.  She  has  the  same  rights  as  a 
man,  except  as  to  contracts  of  suretyship  and 
contracts  which  assume  the  payment  of  the 


husband's  debt  Civ.  Code  1895,  8  2490, 
restricts  tlie  general  right  of  a  married  wo- 
man to  make  contracts,  and  should  not  be 
extended  by  construction  beyond  the  clear 
and  manifest  purpose  of  the  statute.  Thd  ex- 
press terms  of  the  section  apply  only  to  con- 
tracts of  sales  by  the  wife  to  her  husband  of 
her  separate  estate;  but  the  purpose  of  the 
act  is  to  protect  the  wife  in  every  transac- 
tion between  her  husband  and  herself  which 
involves  a  transfer  of  separate  estate  to  him. 
If  there  is  danger  to  the  interest  of  the  wifox 
in  conveying  her  separate  estate  to  her  hus- 
band, the  same  danger  exists  to  the  wife 
in  buying  property  from  the  husband  and 
transferring  in  payment  her  separate  estate. 
Bvery  transaction,  therefore,  between  hus- 
band and  wife,  which  amounts  to  a  sale  and 
which  involves  a  transfer  of  her  separate  es^ 
tate,  falls  within  the  spirit  of  the  law  as  ex- 
pressed in  section  2490,  and  requires,  as  a 
condition  of  validity,  the  approval  of  the 
superior  court  of  the  wife's  domicile. 

It  is  true  that  the  Supreme  Court  has  in 
many  cases  treated  as  valid  a  sale  by  the 
husband  to  the  wife  when  there  was  no 
order  of  the  superior  court  allowing  the 
sale;  but  in  none  of  the  cases  was  the  ques- 
tion directly  made.  In  Webb  v.  Harris,  124 
Oa.  733,  53  S.  EL  251,  Mr.  Justice  Cobb  uses 
the  following  language :  "If  land  of  the  hus- 
band be  conveyed  to  the  wife  for  a  considera- 
tion, the  consideration,  whatever  it  l)e,  mon- 
ey, property,  or  chose  in  action,  is  the  sepa- 
rate estate  of  the  wife.  Hence  it  follows  that 
in  every  case  of  sale  between  husband  and 
wife  there  must,  in  order  to  render  the  trans- 
action valid  and  complete  as  between  them, 
be  an  order  of  the  superior  court  approving 
the  transaction,  at  least  so  far  as  the  wife's 
property  involved  is  concerned."  While  this 
language  in  the  particular  case  was  dictum  of 
the  learned  jurist,  we  think  it  so  correctly  in- 
terprets the  statute  that  we  adopt  it  as  per- 
suasive and  convincing  authority.  There  are, 
however,  some  money  transactions  between 
husband  and  wife  which  do  not  involve  a 
sale  or  transfer  of  her  separate  estate;  as, 
for  illustration,  when  the  husband  loans  to 
the  wife  his  money  and  takes  her  note  to  re- 
pay the  loan,  with  legal  Interest,  or  when  the 
husband  buys  for  the  wife  property,  using  his 
own  money,  and  takes  from  the  wife  her 
note  to  repay  him  the  money  so  expended  in 
her  behalf.  These  transactions  do  not  in- 
volve a  transfer  of  her  separate  estate  to 
him  and  are  valid  without  any  order  or  ap- 
proval by  the  superior  court 

In  the  present  case  the  cashier  of  the  plain- 
tiff testified  that  the  husband  told  him,  wher 
he  tendered  his  wife's  note  to  the  bank  a» 
collateral  security,  that  the  consideration  of 
said  note  to  his  wife  was  "mules  that  he  had 
purchased  for  her,  and  paid  for,  for  her, 
that  she  was  using  on  her  farm."  If  this 
statement  was  the  truth,  the  note  was  valid 
in  the  bands  of  the  husband,  and  was  bind- 
ing on  the  wife,  without  any  order  or  Approv- 
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ftl  by  the  ooiirt  There  being  transactions, 
therefore,  between  husband  and  wife,  where 
her  note  payable  to  him  would  be  entirely 
valid  without  the  approval  of  the  court,  a 
negotiable  note  by  the  wife  to  the  husband 
would  not  import  any  invalidity,  and  one 
who  took  such  note  for  a  valuable  considera- 
tion would  not  be  bound  to  inquire  first  if 
the  transaction  of  which  the  note  was  a  part 
was  approved  by  the  court.  The  presump- 
tion would  be  in  favor  of  the  note,  and  its 
validity  would  depend  upon  the  facts  of  the 
particular  transaction.  In  our  opinion,  a 
negotiable  note  executed  by  the  wife  to  the 
husband  as  payee  is  presumptively  valid, 
and  whoever  takes  it  before  maturity,  for 
value,  and  without  notice  of  invaiidity  or 
equities,  is  protected  in  his  title,  except  as 
to  those  defenses  allowed  by  section  8694  of 
the  Civil  Ck>de  of  1895.  In  the  present  case 
the  wife  executed  her  note  payable  to  the  or- 
der of  her  husband,  and  delivered  it  to  him. 
The  note  then  became  his  property,  and  he 
pledged  it  to^the  bank  to  secure  a  present 
loan  made  to  him.  The  note  on  its  face  con- 
tained no  indicia  of  fraud,  illegality,  or 
defect.  There  was  nothing  to  put  the  bank 
on  inquiry.  If,  however,  the  husband,  at  the 
^e  he  negotiated  the  note,  informed  the 
cashier  that  the  note  was  in  fact  without 
any  consideration,  and  was  made  by  his  v^ife 
simply  tor  the  purpose  of  being  used  by  him 
as  collateral  security  for  a  loan  from  the 
bank  to  him,  then  the  note  was  a  contract 
of  suretyship  by  the  wife,  and  the  eventual 
assumption  by  her  of  his  debt;  and  the  bank, 
having  notice  of  these  facts,  was  not  a  bona 
fide  holder  and  would  not  be  protected.  If, 
on  the  contrary,  no  statement  was  made  to 
the  bank  by  the  husband  at  all  as  to  the 
consideration  of  the  note  at  the  time  he 
pledged  it  for  the  loan,  or  if  he  stated  that 
the  note  was  valid  and  was  in  consideration 
of  property  whi^h  he  had  bought  for  his 
wife  and  which  she  then  had  in  her  posses- 
oion,  the  bank  would  be  a  bona  fide  holder 
and  entitled  to  be  protected  as  such.  The 
evidence  was  in  conflict  as  to  these  facts, 
and  the  case  should  have  been  submitted  to 
the  Jury. 
Judgment  reversed. 


(3  Qa.  App.  13) 

8BS8IONR  V.  STATE.     (No.  688.) 

(Court  of  Appeals  of  Georgia.    Nov.  14,  1907.) 

1.  Crimtital   Law— Conviction— Motion    in 
Abrest—* 'Counterfeit.  " 

Where,  in  an  indictment  containing  more 
than  one  count,  a  defendant  waives  his  right 
by  timely  demurrer  to  attacic  a  defective  count, 
and  goes  to  trial  waiving  this  defect,  the  judg- 
ment finding  him  guilty  will  not  be  arrested 
upon  motion.  The  conviction  will  be  presumed 
to  be  based  upon  the  good  count. 

(a)  The  evidence  cannot  be  considered  on  a 
motion  in  arrest  of  judgment.  The  motion 
deals  solely  with  the  record. 

(b)  The  word  "counterfeit/'  as  used  In 
section  247,  Pen.  Code  1895,  has  a  broader 
meaning  than  that  which  appertains  to  it  in 


common  parlance.  It  includes,  not  only  an 
imitation  of  a  genuine  original,  but  any  paper 
which  purports  to  be  a  genuine  original. 

[Eid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  81  2445,  2475,  2476. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  ppw  1650-1061.] 

2.  Falsi  Preten8e&— What  Constitute. 

To  constitute  the  offense  charged  in  section 
247,  Pen.  Code  1895  (obtaining  goods,  etc^ 
on  a  false  writing),  it  is  essential  that  it  be 
proved  that  the  writing  alleged  to  be  false 
was  made  in  some  other  person's  name,  ot 
a  fictitious  name;  and  the  omission  so  to  in- 
struct the  jury  was  error. 

3.  Forgery— Evidence. 

Considering  the  testimony  in  the  light  of 
the  admission  of  the  Solicitor  Oeneral,  a  con- 
viction of  the  defendant  was  not  authorised  by 
the.  evidence,  and  a  new  trial  should  have  been 
granted. 
(SyllabuB  by  the  O>ort.) 

Error  from  Superior  Gonrt,  Terrell  Coun- 
ty;  W.  C.  Worrill,  Judge. 

Will  Sessions  was  convicted  of  foigery, 
and  brings  error.    Reversed. 

H.  A.  Wilkinson,  for  plaintiff  in  error.  J. 
A.  Laing,  Sol.  Gen.,  R.  B.  Arnold,  and  J.  B. 
Ridley,  for  the  State. 

RUSSELL,  J.  Will  Sessions  wag  indicted 
by  the  grand  Jury  of  Terrell  county.  The  in- 
dictment contains  two  counts.  The  first 
charges  forgery,  and  the  second  charges  the 
offense  of  obtaining  goods  on  a  false  writ- 
ing. The  state  elected  to  proceed  on  the  sec- 
ond count  in  the  indictment.  That  count  is 
as  follows:  *'And  the  jurors  aforesaid,  in 
the  name  and  behalf  of  the  citizens  of  G^eor- 
gia,  further  charge  and  accuse  the  said  Will 
Sessions  with  having  committed  the  offoise 
of  felony,  for  that  the  said  Will  Sessions,  in 
the  county  aforesaid,  on  the  17th  day  of 
January,  1906,  did  then  and  there  designedly, 
by  color  of  a  false  and  counterfeit  writing 
in  words  as  follows,  to  wit:  'Mr.  Brown: 
Let  Will  Sessions  have  what  he  wants  in 
plow  tools,  and  I  will  see  to  him  paying  yoa 
when  he  gets  through  with  me.  Jeter*— H>b- 
tain  from  D.  W.  Brown  plow  tools  of  the  val- 
ue of  $2.05,  with  intent  to  defraud  the  said 
D.  W.  Brown,  contrary  to  the  laws  of  said 
state,  the  good  order,  peace,  and  dignity 
thereof."  Section  247  of  the*  Penal  Code  of 
1895,  under  which  this  count  is  brought,  is  as 
follows:  "If  any  person  shall  designedly, 
by  color  of  any  counterfeit  letter  or  writing, 
made  in  any  other  person's  name,  or  ficti- 
tious name,  obtain  from  any  person  money, 
or  other  valuable  thing,  with  intent  to  de- 
fraud any  person,  mercantile  house,  body 
corporate,  or  company  of  the  same,  he  shall 
be  punished  by  imprisonment  and  labor  in 
the  penitentiary  for  not  less  than  two  nor 
longer  than  seven  years.** 

After  the  defendant  was  convicted,  he 
moved  in  arrest  of  judgment,  upon  the 
ground  that  the  indictment  under  which  he 
was  convicted  alleged  and  set  forth  no 
crime  against  the  laws  of  the  state  of  Geor- 
gia, for  the  reason  that  the  indictment  does 
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not  allege  tbat  the  cotinterfelt  writing  was 
made  In  any  otber  pers(m'8  name,  or  a  fictl- 
tloiu  name,  or  that  the  name  of  any  per- 
son was.  signed  to  the  alleged  writing,  or 
that  the  signature  was  the  name  of  any  oth- 
er person,  or  a  fictitious  name.  The  court 
oyermled  the  motion  in  arrest  of  Judgment 
Thereafter  the  defendant  moved  for  a  new 
trial,  which  was  refused.  Two  questions  are 
presented  by  the  record:  (1)  Did  the  court 
err  in  overmllng  the  motion  in  arrest  of 
judgment?  If  so,  this  would  be  conclusive 
of  the  case.  (2)  And,  if  the  court  did  not  err 
In  overruling  the  motion  in  arrest  of  Judg- 
ment, is  the  verdict  contrary  to  law? 

1.  We  think  the  court  ruled  correctly  in 
overruling  the  motion  in  arrest  of  Judgment 
There  are  two  counts  in  the  indictment  one 
good  on  its  face  and  one  defective.  The  de- 
fendant by  a  timely  demurrer  could  have 
reached  the  defect  in  the  second  count  of 
the  indictment  and  have  availed  himself  of 
it  He  preferred  to  waive  this  right  He 
went  to  trial  upon  the  indictment  (which, 
while  it  contained  a  defective  count  upon 
which  he  was  tried,  also  contained  one  good 
count),  and  was  convicted.  The  motion  In 
arrest  of  Judgment  deals  solely  with  the 
record.  The  court  cannot  look  to  the  evi- 
dence to  determine  the  merits  of  this  motion. 
Nothing  can  be  considered,  except  the  record 
and  the  verdict  In  passing  upon  the  motion 
In  arrest  of  Judgment  therefore,  the  court 
had  before  it  ttn  indictment  in  which  there 
was  one  perfect  count  and  a  verdict  finding 
the  defendant  guilty.  The  court  had  to  pre- 
sume that  the  evidence  adduced  was  suffi- 
cient to  support  the  first  count  of  the  in- 
dictment; and,  this  being  true,  there  was  no 
morlt  in  the  motion.  That  one  count  in  an 
Indictment  containing  more  than  one  count 
Is  bad  is  no  ground  for  arresting  the  Judg- 
ment The  verdict  is  presumed  to  have  been 
found  upon  the  good  count  Bulloch  v.  State, 
10  Ga.  48;  Praln  v.  State,  40  Ga.  529;  Unit- 
ed  States  v.  The  Pirates,  0  Wheat  (U.  S.) 
184,  6  li.  Ed.  04. 

The  second  exception  in  the  bill  of  excep- 
tions assigns  error  on  the  overruling  of  the 
motion  for  new  trial.  It  is  insisted  that  the 
court  erred  in  failing  to  charge  the  Jury  that 
the  counterfeit  order  must  be  made  in  some 
other  person's  name,  or  a  fictitious  name,  and 
that  it  is  essential  to  the  completion  of  the 
offense  defined  in  section  247  of  the  Penal 
Code  of  1895  that  there  shall  be  an  original 
paper  which  the  accused  is  guilty  of  counter- 
feiting; that  there  can  be  no  counterfeit  un- 
less there  is  an  original.  The  writer,  con- 
sidering the  rulings  quoted  in  Words  and 
Phrases  Judicially  Defined,  vol.  2,  p.  1650, 
and  especially  the  ruling  In  State  v.  Calvin, 
B.  M.  Charlton,  151  (before  we  had  carefully 
analyzed  it),  as  well  as  the  fact  that  the 
nmnerous  sections  in  our  Penal  Code  would 
to  provide  for  all  possible  species  or 
of  forgery,  was  at  first  inclined  to  the 
Tfew  that  in  oider  to.  distinguish  the  offense 


from  that  of  forgery,  and  to  authorize  a  con- 
viction under  section  247  of  the  Penal  Code 
of  1895,  there  must  be  shown  to  have  been  an 
original  which  was  imitated.  It  is  said  by 
the  Supreme  Court  of  Alabama  in  Thlrman 
V.  Matthews,  1  Stew.  884:  "In  common  par- 
lance a  counterfeit  is  a  likeness  or  resem- 
blance Intended  to  deceive  and  to  be  taken 
for  that  which  is  original  and  genuine."  The 
Supreme  Court  of  Maine,  in  State  v.  Mc- 
Kenzie,  42  Me.  894,  defined  '^counterfeit" 
as  follows:  "The  word  'counterfeit*  means 
to  make  in  imitation  something  else,  with  a 
view  to  defraud  by  passing  the  false  copy  for 
genuine  or  original."  In  tJ.  S.  v.  Barrett 
(D.  C.)  Ill  Fed.  372,  a  counterfeit  was  de- 
fined to  be  "an  instrument  falsely  made  In 
similitude  of  a  genuine  instrument'*  In  the 
Calvin  Case,  above  cited,  it  was  held  that  the 
use  of  the  word  ''counterfeit^,  ex  vi  termini 
imported  an  imitation,  likeness,  or  resem- 
blance, an  "Imitation  of  or  purporting  to  be*' 
a  genuine  original.  TTpon  further  considera- 
tion and  investigation  we  are  convincefd  that 
the  word  "counterfeit"  as  used  in  section 
247,  has  a  broader  significance.  If  this  be 
not  true,  the  section  would  be  of  no  efTect 
in  any  case  where  the  paper  used  with  intent 
to  defraud  was  made  in  the  name  of  a  ficti- 
tious person.  If  the  person  purporting  to 
make  the  counterfeit  letter  or  writing  was 
fictitious,  there  could  never  be  a  *  genuine 
original.  The  word  "counterfeit"  as  used  in 
section  247  of  the  Penal  Code  of  1896,  evi- 
dently refers,  not  only  to  an  imitation  of  a 
genuine  original,  but  to  any  paper  which 
purports  to  l>e  a  genuine  original,  whether 
made  In  a  real  person's  name  or  in  a  ficti- 
tious name.  A  careful  study  of  the  question, 
and  especially  of  the  Calvin  Case,  supra,  con- 
vinces us  that  this  is  the  Georgia  definition 
properly  applicable  to  the  word  "counterfeit" 
in  this  section,  whatever  may  be  the  defini- 
tion in  other  Jurisdictions. 

2.  it  is  further  insisted  that  the  court  er- 
red in  charging  the  Jury  as  follows:  *  "If 
you  believe  from  the  evidence,  and  beyond  a 
reasonable  doubt  that  the  defendant,  Will 
Sessions,  in  Terrell  county,  on  or  about  the 
day  alleged  in  the  bill  of  indictment,  de- 
livered to  D.  W.  Brown  the  order  or  instru- 
ment set  out  and  described  in  this  count  of 
the  indictment  and  if  you  further  believe 
beyond  a  reasonable  doubt  that  said  order 
was  a  counterfeit  and  that  the  defendant 
delivered  the  same  to  Brown  for  the  pui-pose 
of  obtaining  from  him  the  articles  alleged 
In  the  bill  of  indictment  and  that  he  obtain-, 
ed  the  same  from  Brown,  and  it  was  with 
the  intent  to  defraud  D.  W.  Brown— if  you 
believe  that  beyond  a  reasonable  doubt,  then 
you  will  be  authorized  to  convict  him  under 
this  bill  of  indictment" — the  error,  as  insist- 
ed, consisting  in  omitting  to  charge  the  Jury 
that  the  counterfeit  must  have  been  made 
in  some  other  person's  name  or  a  fictitious 
name.  The  defendant  was  on  trial,  at  the 
election  of  the  state,  for  obtaining  goods  on 
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a  falae  writing.  The  defendant,  aa  was  hia 
privilege,  waived  his  right  to  be  tried  on  a 
good  indictment,  by  declining  to  demur. 
Any  defendant  can  do  this  at  his  peril.  It 
amounts  to  saying:  "I  will  consider  the  in- 
dictment as  setting  forth  the  offense  in  form 
and  substance.  Prove  me  guilty  if  you  can." 
But  the  waiver  of  proper  pleadings  does  not 
Include  a  waiver  of  proper  and  sufficient 
proof  to  autliorize  conviction  of  the  offense 
with  which  the  defendant  stands  charged 
In  the  accusation  whose  defects  of  form  or 
substance  he  is  content  to  waive.  Nor  does 
it  dispense  with  any  of  the  essentials  of  a 
legal  trial,  except  the  matter  waived.  Sup- 
pose I  am  arraigned  on  an  indictment  pur- 
porting to  be  for  carrying  a  concealed  weap- 
on, in  which  it  is  alleged  that  at  a  stated 
time  and  within  the  Jurisdiction  of  the  court 
I  unlawfully  carried  a  pistol.  This  would 
charge  no  offense.  I  have  the  right  to  demur 
or  to  move  to  quash  the  indictment.  I 
can  waive  this  at  my  option.  Suppose  that 
the  indictment  also  contains  a  count  for 
carrying  the  pistol  to  a  public  gathering, 
which  count  Is  perhaps  good  In  form  and 
substance.  If  I  waive  my  right  to  demur 
and  should  be  convicted  on  the  Indictment, 
I  cannot  move  in  arrest  of  Judgment,  because 
I  will  be  presumed  to  have  been  convicted 
of  carrying  the  pistol  to  a  public  gathering. 
But  I  still  have  the  right  to  waive  my  de- 
murrer. And,  having  waived  it.  If  upon 
the  trial  the  state  voluntarily  abandons  the 
charge  of  carrying  the  pistol  to  a  public 
gathering,  my  waiver  will  extend  Just  as 
far  as  it  did  before  to  the  defects  in  the 
pleadings,  and  no  further.  I  am  then  on 
trial  on  an  accusation  which  I  admit  prop- 
erly charges  me  with  carrying  a  pistol 
concealed.  But  by  my  plea  of  not  guilty  I 
deny  my  guilt,  and  it  is  Incumbent  on  the 
state  to  prove  my  guilt  of  that  offense  Just 
as  much  as  if  the  Indictment  were  in  fact 
perfect  The  Jury,  in  such  a  case,  would 
have  to  be  Instructed  that  they  must  be  sat- 
isfied that  I  carried  the  pistol  concealed  be- 
fore I  could  be  found  guilty. 

We  think,  therefore,  that  the  fact  that  the 
defendant  waived  his  right  to  demur  (for 
both  counts  of  the  present  indictment  are  de- 
murrable) extended  no  further  than  to  waive 
his  right  to  be  tried  upon  a  perfect  indict- 
ment The  law  applicable  to  the  offense  of 
which  he  stood  accused  (even  if  the  charge 
in  the  accusation  was  fatally  defective) 
should  have  been  as  correctly  submitted  to 
the  Jury,  and  the  evidence  should  have  shown 
his  guilt  as  satisfactorily  and  fully,  as  if 
all  counts  in  the  indictment  were  perfect 
Otherwise,  if  one  requisite  could  be  dlspens- 
ed  with,  so  could  another  and  another,  until 
the  defendant's  mere  waiver  of  a  defect  in 
the  pleadings  would  amount  to  a  plea  of 
guilty.  The  charge  delivered  was,  there- 
fore, error,  in  that  the  Jury  were  not  in- 
structed more  fully  what  kind  of  counter- 
feit the  defendant  must  have  been  shown  to 


have  used  with  Intent  to  defraud*  and  es- 
pecially in  that  the  jury  were  not  charged 
that  the  evidence  must  show  that  the  coun- 
terfeit order  was  made  in  some  other  per- 
son's name,  definitely  pointed  out  In  the  evi- 
dence, or  a  fictitious  name,  likewise  dis^ 
closed.  It  is  as  essential  to  the  complete- 
ness of  the  offense  defined  in  section  247  that 
the  writing  used  to  obtain  money  or  other 
thing  of  value  should  be  shown  to  be  In  the 
name  of  another  person,  either  a  real  per- 
son, or,  if  the  name  signed  be  fictitious,  that 
that  fact  be  made  to  appear,  as  that  the 
instrumentality  employed  to  defraud  should 
be  in  writing  at  all,  and  that  the  Jury  should 
be  so  instructed.  The  offense  is  obtaining 
goods,  etc.,  on  a  false  writing.  The  defend- 
ant, by  not  demurring  to  the  omission  in 
the  indictment,  waived  his  right  to  be  in- 
formed In  whose  name  the  writing  he  was 
charged  with  using  was  made,  and  whether 
the  person  was  real  or  fictitious;  but  he  still 
had  the  right  under  his  plea  of  not  guilty, 
to  have  the  offense  for  which  the  state  had 
elected  to  try  him  correctly  defined  and  its 
essentials  stated  to  the  Jury. 

8.  We  think,  too,  that  the  court  erred  In 
not  granting  a  new  trial  because  the  verdict 
Is  without  evidence  to  support  it  and  there- 
fore contrary  to  law.  As  we  have  already 
ruled,  the  court  cannot.  In  passing  upon  the 
motion  in  arrest  of  Judgment  refer  to  or  con- 
sider the  evidence.  But  upon  the  Judge's 
consideration  of  the  motion  for  new  trial,  the 
case  is  different  If  the  question  of  the  suf- 
ficiency of  the  evidence  is  presented  by  the 
motion.  It  Is  his  duty  to  compare  the  evidence 
adduced  with  the  allegations  of  the  indict- 
ment, and  determine  whether  the  guilt  of 
the  accused  has  been  established  to  his  sat- 
isfaction. But  this  is  by  no  means  all  of 
his  duty.  The  trial  Judge  is  charged  with  a 
responsibility  of  completely  reviewing  the 
whole  case,  which  Is  lodged  with  no  other 
power  In  this  state.  He  Is  empowered  to  ex- 
ercise a  discretion  which  Is  not  within  the 
Jurisdiction  of  the  Supreme  Court  or  of  the 
Oourt  of  Appeals.  He  can  review  the  verdict 
of  the  Jury,  and,  considering  every  phase  of 
the  testimony,  testing  its  reasonableness  or 
unceasonableness,  and  even  applying  his  own 
opinion  and  knowledge  as  to  the  credibility 
of  the  witnesses  to  their  testimony,  see  wheth- 
er Justice  has  in  fact  been  done  by  the  rendi- 
tion of  the  proper  verdict  upon  the  evidence 
submitted;  and.  If  he  Is  satisfied  that  injus- 
tice has  been  done,  he  has  the  power  to  order 
a  new  trial.  Courts  for  the  correction  of 
errors  have  no  such  power,  and  hence,  if  a 
verdict  has  any  evidence  to  support  it,  the 
approval  of  the  trial  Judge  Is  an  Indorsement 
of  the  truth  of  the  testimony  in  support  of 
the  verdict  which  places  the  credibility  of 
such  testimony  beyond  question.  But  as  we 
stated  above,  this  Is  not  the  whole  duty  of 
the  trial  Judge  upon  review  of  the  case  on 
motion  for  new  trial.  He  has  the  whole 
trial   under   review,  and  knows   everythlnip 
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which  has  transpired  In  the  presence  of  the 
court  daring  the  inyestigatlon. 

In  this  case  the  state  elected  to  try  the  de- 
fendant on  a  defective  count  in  the  Indict- 
ment, after  the  close  of  the  evidence.  This 
was  tantamount  to  an  admission  in  judicio 
hy  the  state  that  the  defendant  was  not  guilty 
of  forgery  as  charged  in  the  first  count  Aft- 
er conviction,  under  numerous  decisions,  the 
presumption  arose  that  the  defendant  had 
been  convicted  on  the  good  count.  The  elec« 
tlon  of  the  state  to  try  the  defendant  on  the 
count  for  obtaining  goods  on  a  false  writing 
amounted  to  an  admission  in  Judicio  that  the 
state  had  failed  to  sustain  the  charge  of  for- 
gery ;  and  the  evidence  in  the  record  does  not 
prove  that  the  defendant  forged  the  paper  in 
question.  There  being  no  evidence  to  author- 
ize a  conviction  for  forgery  (that  is,  upon  the 
only  good  count  in  the  indictment),  and,  to 
the  contrary,  an  admission  by  the  state  that 
the  defendant  was  not  guilty  of  that  offense, 
the  verdict  was,  for  want  of  evidence,  con- 
trary to  law,  and  a  new  trial  should  have 
been  granted. 

Judgment  reversed. 


(3  0&.  App.  1) 
SEABOARD  AIR  MNE  RY.  v.  SMITH. 
(No.  643.) 
(Court  of  Appeals  of  Georgia.     Nov.  14,  1907.) 

1.  Wbit  of  Ebbos— Assignment  of  Ebbobs. 

Where  ezceptioos  pendente  lite  have  been 
filed  to  interlocutory  rulings,  the  better  practice 
is  to  assign  error  on  them  in  the  bill  of  ezceiH 
tions;  However  this  is  not  exclusive,  for  the 
error  may  be  assigned  in  this  court  at  any  time 
before  the  argument  is  begun. 

[E3d.  Note.~For  cases  in  point,  see  Oent  Dig. 
vol.  8,  Appeal  and  Error,  8f  30^-804a] 

2.  Gabbiebs  —  Expni.siON    of    Passbnoeb  — 
Petition— Veboict—Demxjbbeb. 

The  court  erred  in  overruling  the  special 
demurrer  to  one  of  the  counts  to  the  petition. 

(a)  A  general  verdict  cannot  be  sustained, 
when  there  are  two  counts  in  the  petition,  one 
good  and  one  bad,  and  the  court  has  erroneously, 
over  protest  by  demurrer,  submitted  the  bad 
count,  as  well  as  the  good  one,  to  the  considera- 
tion of  the  jury. 

(b)  An  erroneous  refusal  to  sustain  a  valid 
special  demurrer  vitiates  the  trial. 

[Ed.  Note.—For  cases  in  point,  see  C^t  Dig. 
vol.  46,  Trial,  §§  777-781%.] 

8.  Cabbiebs  —  Expulsion    of    Passenqebs  — 

LlABTUTT. 

Where  a  passenger,  after  being  pot  off  a 
train  at  or  near  a  station,  wallcs  down  the  track 
of  the  railroad  three  or  four  miles,  and  is  there 
•trucis  by  another  train,  without  fault  or  negli- 
gence on  the  part  of  the  crew  In  charge  of  the 
latter  train,  the  railway  company  is  not  re- 
sponsible for  the  homicide,  although  the  passen- 
ger was  drunk  at  the  time  he  was  put  off  the 
train.  Even  if  the  crew  who  put  him  off  were 
in  any  wise  negligent  in  so  doing,  such  negli- 
gence cannot  be  considered  the  proximate  cause 
of  the  injury. 

[Ed.  Note.— For  cases  in  noint,  see  Cent  Dig. 
vol.  9.  CJarriere,  8S  148a-14rfL] 

(Syllabus  by  the  0)urt.) 

Error  from  CJlty  Ck>Tirt  of  Reidsvllle;  a  L. 
Morgan,  Jndgsi 


Action  by  Mary  Smith  against  tbe  Sea* 
board  Air  Line  Railway.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

Tom  Eaaon,  J.  J.  Bull,  and  Kelly  A  Smith, 
for  plaintiff  in  error.  L.  C.  Harrell,  Hlnes 
&  Jordan,  and  W.  T.  Burkbalter,  for  defend- 
ant In  error. 

POWELL,  J.  Mary  Smith  sued  the  Sea- 
board Air  Line  Railway  for  the  homicide  of 
her  unmarried  and  childless  son,  Hamp 
Smith,  who  supported  her.  In  her  original 
petition  she  alleged  that  the  deceased  was  a 
passenger  on  a  train  of  the  defendant  com- 
pany from  Savannah  to  Claxton,  Ga.;  that 
he  was  asleep  when  Claxton  was  reached, 
and  was  carried  beyond  his  station ;  that  the 
conductor,  when  he  discovered  his  presence, 
aroused  the  deceased,  carried  him  to  the  rear 
end  of  the  coach,  and  threw  him  off,  while 
the  train  was  going  rapidly,  whereby  the  de- 
ceased came  to  his  death.  This  was  alleged 
to  have  taken  place  between  Manassas  and 
0>lllns.  By  a  new  count,  filed  in  amend- 
ment of  her  petition,  plaintiff  alleged  that 
her  son  was  a  passenger  on  defendant's  train 
from  Savannah  to  Claxton;  that  he  was 
drunk  and  asleep  when  he  reached  Claxton, 
and  was  carried  to  Collins;  that  at  Collins 
the  conductor  and  the  porter  took  her  son, 
who  was  so  drunk  that  he  could  not  take 
care  of  himself,  to  the  rear  end  of  the  rear 
coac^  of  a  long  excursion  train,  there  put 
him  off  In  his  drunken  and  helpless  condition 
at  night,  some  distance  from  the  station,  on 
or  near  the  track  of  the  defendant,  left  him 
there  without  calling  anybody's  attention, 
and  he  wandered  off  down  the  track  of  the 
defendant  and  was  killed  by  another  train 
of  the  defendant  This  last-mentioned  fact 
is  alleged  In  the  ninth  paragraph  of  the 
amendment  in  the  following  language:  "And 
[he].  In  said  drunken  and  helpless  condition, 
wandered  off  down  the  track  of  the  defend- 
ant towards  the  town  of  Manassas,  when 
between  the  fifty-seventh  and  fifty-eighth 
mile  posts  on  said  railway  of  defendant  said 
Hamp  Smith  ♦  •  •  -^as  run  over  and 
killed  by  another  train  of  the  defendant* 
To  the  petition  as  amended  the  defendant  de- 
murred generally,  and  to  the  allegation  just 
quoted  specially,  because  It  is  too  vague  and 
indefinite  and  not  sufficient,  in  that  the  dis- 
tance from  the  fifty-seventh  and  fifty-eighth 
mile  posts,  where  the  homicide  is  alleged 
to  have  occurred,  to  Collins^does  not  appear ; 
also  that  it  does  not  appear  how  far  this 
place  was  from  Claxton.  To  the  overruling 
of  the  demurrer  exceptions  pendente  lite  were 
filed.  The  trial  resulted  in  a  verdict  for  the 
plaintiff  in  the  sum  of  $4,000.  The  defendant 
moved  for  a  new  trial,  and  to  the  overruling 
of  this  motion  brings  error.  While  error 
is  not  assigned  In  the  bill  of  exceptions  upon 
the  exceptions  pendente  lite,  still  these  ex- 
ceptions were  specified  and  brought  up  as  a 
part  of  the  record,  and  error  was  assigned 
in  the  brief  filed  before  argument  was  began 
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iB  this  court  Since  we  bave  concluded  tliat 
the  court  erred  in  oTerrullng  the  demurrert 
it  will  not  be  necessary  to  make  any  report 
of  the  evidence  or  of  the  grounds  of  the  mo- 
tion for  a  new  trial. 

1.  The  point  is  made  that  the  rulhigs  of 
the  trial  Judge  upon  the  demurrer  cannot  be 
considered,  because,  while  exceptions  pen- 
dente lite  were  filed  and  were  transmitted 
with  the  record,  no  assignment  of  error  there- 
on appears  In  the  bill  of  exceptions.  The 
plaintiff  In  error  did,  however,  assign  error 
thereon  in  his  brief  filed  before  the  argument 
was  begun  in  this  court.  While  the  better 
practice  is  to  assign  error  upon  the  excep- 
tions pendente  lite  in  the  bill  of  exceptions, 
or,  if  this  Is  not  done,  to  assign  it  by  a 
separate  paper  filed  with  the  record  prior  to 
the  call  of  the  case  for  argument,  yet  there 
is  no  rule  forbidding  that  this  assignment 
of  error  shall  be  made  In  the  brief  of  counsel. 
This  practice  is  not  a  good  one,  for  various 
manifest  reasons;  but  the  precedent  of  the 
Supreme  C!ourt  has  been  to  allow  it. 
,  2.  llie  court  should  have  sustained  the 
special  demurrer  to  the  ninth  paragraph  of 
the  petition  as  amended,  on  the  ground  that 
the  distance  from  the  place  where  the  de- 
ceased was  put  off  the  train  to  the  place 
where  he  was  killed  is  not  shown.  Whiles 
of  course,  rulings  on  demurrers  are  to  be 
considered  entirely  apart  from  the  evidence 
adduced  upon  the  trial,  still  the  fact  that 
this  special  demurrer  was  not  captious  or 
ill-founded  is  made  manifest  by  the  result 
which  was  afterwards  reached  on  the  trial. 
If  to  meet  this  demurrer  the  plaintiff  had 
amended  by  alleging  the  truth,  as  it  finally 
appeared,  that  the  distance  from  Oolllns, 
where  the  deceased  was  put  off  the  train,  to 
the  point  where  he  was  run  over  by  the 
secoQd  train  and  killed,  was  between  three 
and  four  miles,  the  second  count  should  have 
been  stricken,  on  the  ground  that  no  cause  of 
action  was  therein  set  out  We  will  now 
merely  announce  this  general  conclusion  tfiat 
the  statement  of  this  distance  would  have 
negatived  liability  on  the  part  of  the  defend- 
ant, and  will  discuss  the  reasons  further  on 
in  the  opinion. 

There  was  some  slight  evidence,  perhaps 
enough,  to  prevent  this  court's  Interference 
with  the  verdict  on  the  ground  that  It  is 
contrary  to  the  evidence,  and  yet  hardly 
enough  for  us  to  believe  that  any  Intelligent 
jury  would  have  found,  or  the  honest  trial 
judge  would  have  approved,  a  verdict  there- 
on tending  to  sustain  the  theory  of  the  first 
count—- that  the  agents  of  the  railway  com- 
pany deliberately  hurled  the  deceased  from 
the  train  as  It  was  going  at  full  speed,  there- 
by causing  his  death;  also,  there  was  evi- 
dence which,  if  the  distance  which  the  de- 
ceased walked  down  the  track  affer  he  was 
put  off  be  considered  as  immaterial,  would 
have  sustained  the  theory  of  the  second 
coant,  as  it  Is  alleged,  and  upon  this  count 
tDe  verdict  in  all  probability  was  rendered 


by  the  Jury  and  approved  by  the  trial  Judge. 
So  that  the  failure  of  the  court  to  sustain 
the  special  demurrer  was,  as  it  developed, 
peculiarly  harmful  to  the  defendant;  for 
the  verdict  being  general  may  be  presumed 
in  legal  contemplation  to  be  founded  upon 
either  of  the  counts.  Substantially  the  same 
state  of  things  arose  in  the  case  of  Sutton 
T.  State,  122  Ga.  158,  160,  50  S.  E.  60,  where- 
in the  court  says:  "The  general  rule  is  that, 
where  there  are  several  counts  in  an  indict- 
ment, a  general  verdict  of  guilty  is  valid  if 
there  be  one  good  count,  though  the  others 
are  defective;  the  presumption  being  that 
the  verdict  was  rendered  on  the  good  count, 
and  not  on  the  defective  ones.  This  gen- 
eral rule  does  not  apply,  however,  when 
there  are  two  counts  In  an  indictment,  one 
good  and  the  other  fatally  defective,  and 
where  a  demurrer  to  the  defective  count  has 
been  improperly  overruled.  In  such  a  case 
a  general  verdict  qf  guilty  cannot  be  sus- 
tained, since  it  is  impossible  to  know  on 
which  count  it  was  rendered;  and,  if  ren- 
dered on  both,  the  verdict  of  necessity  must 
be  illegal.  22  Enc  PI.  &  Prac  843,  844; 
McMurtry  v.  State,  38  Tex.  Cr.  B.  521,  43  S. 
W.  1010;  Avirett  v.  State,  76  Md.  510,  25 
AtL  6T6,  987;  People  v.  Turner,  113  Cal. 
278,  45  Pac.  831.  As  the  accused,  in  the 
present  case,  was  forced  to  trial  on  both 
counts  in  the  Indictment,  on  the  bad  as  well 
as  on  the  good,  the  trial  was  illegal,  and  it 
is  not  necessary  for  the  court  to  pass  on  the 
various  rulings  made  during  the  trial  of 
which  complaints  were  made  In  the  motion 
for  a  new  trial."  For  the  reason  given  hi 
the  language  Just  quoted,  as  well  as  for  the 
reason  that  it  has  been  the  uniform  ruling 
in  our  courts  that  the  erroneous  refusal  to 
sustain  a  special  demurrer  vitiates  the  whole 
trial,  it  follows  that  the  Judgment  must  be 
reversed,  and  that  it  is  unnecessary  and  in 
fact  unwarranted  that  this  court  should  con- 
sider further  assignments  of  error.  Cagle 
V.  Shepard,  1  Qa.  App.  192,  57  S.  B.  946; 
Warren  v.  Powell,  122  Ga.  4,  49  S.  B.  730; 
Western  Union  Telegraph  Co.  v.  Griffith,  111 
Ga.  656  (3),  36  S.  W.  859;  Mayor  of  East- 
man V.  Cameron,  111  Ga.  113,  36  S.  E.  462. 
3.  However,  we  deem  It  apposite  to  the 
ruling  made  that  we  should  discuss  at  some 
further  length  the  law  on  which  it  is  based. 
The  negligence  of  the  defendant,  according 
to  the  second  count  of  the  petition,  consisted 
"in  expelling  said  Hamp  Smith'  from  said 
train  at  night  and  in  the  dark,  and  leaving 
him  upon  or  near  the  track  of  the  defendant 
company,  in  his  then  dnmk  and  helpless  con- 
dition; in  leaving  him  upon  or  near  the  track 
of  said  defendant,  in  said  drunken  and 
helpless  condition,  without  any  one  to  take 
care  of  and  guard  him,  without  calling  the 
attention  of  any  one  to. him  in  his  said  help* 
less  and  drunken  condition,  and  thus  pei^ 
mitting  him  to  wander  off  and  on  its  track, 
and  not  taking  said  Hamp  Sknith  to  its  sta- 
tion and  waiting  room  at  said  town  of  Ool 
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lins.'*  There  Is  no  allegation  or  contention 
that  the  crew  of  the  second  train,  the  one 
that  actually  atrtu^  and  killed  him,  were  in 
any  wlae  negligent;  nor  ia  there  any  allega* 
tion  that  the  place  where  the  deceased  was 
put  off  was  unsafe  or  dangerous,  further  than 
may  be  inferred  from  the  gen^nl  allegation 
that  it  was  adjacent  to  a  railway  track. 
Now  negligence,  to  be  actionable,  must  be 
the  proximate  cause  of  the  injury.  This  is 
axiomatic.  If  a  passenger  or  a  trespasser 
ia  put  or  thrown  off  a  train  in  a  helpless  con- 
dition, whether  the  helplessness  be  the  result 
of  drunkenness,  accident,  or  sickness,  and  in 
this  helpless  condition  is  left  by  the  train 
crew  in  a  dangerous  place,  and  the  condition 
of  his  helplessness  and  the  nature  of  the 
danger  are  such  that  by  reason  of  the  one  he 
will  not  likely  avoid  the  other,  and,  as  a  re- 
sult of  thus  being  exposed,  he,  as  a  natural 
consequence,  without  the  intervention  of  oth- 
er conscious  and  efficient  agencies,  encoun- 
ters the  danger  and  is  injured,  the  negll« 
gence  in  so  leaving  and  exposing  him  is  the 
proximate  cause  of  the  injury.  Macon,  Dub- 
lin &  Savanah  R.  Co.  v.  Moore,  125  Ga.  810, 
64  S.  m  700;  Southern  Railway  Co.  v.  Webb, 
116  Oa.  152,  42  8.  E.  395,  59  L.  R.  A.  .100; 
Central  R,  Co.  v.  Thompson,  76  Ga.  770; 
South  Carolina  R.  Co.  v.  Nix,  68  Ga.  573  (8). 
But  ft  man,  although  to  some  extent  drunk, 
wlio  is  able  to  walk  for  three  or  four  miles, 
is  not  helpless  as  against  the  only  danger 
which  this  petition  shows  to  have  existed — 
that  of  being  run  over  by  a  subsequent  train 
that  he  might  happen  to  meet  after  going 
that  distance.  As  was  said  by  Mr.  Justice 
Samuel  Lumpkin  in  the  case  of  Georgia 
Southern  A  Fla.  R.  Co.  v.  George,  92  Ga. 
766,  19  a  BL  815:  "This  case  is  entirely 
unlike  those  where  a  man  who  Is  helpless 
from  drunkenness,  or  other  cause,  is  left  in  a 
situation  where  he  Is  likely  tb  be  Injured, 
should  he  remain,  or,  in  attempting  to  leave 
the  point  where  he  was  ejected,  would  be 
subjected  to  danger.  The  homicide  of  the 
deceased  did  not  occur  at  the  place  of  ejec- 
tion, or  because  of  such  ejection,  but  at  aur 
other  time  and  place,  and  under  circum- 
stances sufficiently  remote,  we  think,  to  make 
It  Impossible,  with  any  degree  of  fairness, 
to  refer  his  death  to  the  first  wrong  Inflicted 
upon  him  by  the  company,  if,  indeed,  his 
expulsion  from  the  train  was  any  wrong  at 
all." 

While  the  evidence  makes  this  fact  appear 
much  clearer  than  the  pleadings  do,  yet  the 
second  count  of  the  petition,  as  it  would  have 
read,  had  It  been  amended  by  setting  out  the 
distance  between  the  place  of  expulsion  and 
the  injury,  leaves  no  reasonable  doubt  that 
the  plaintiff's  son  was  responsible  for  his 
own  death.  If  the  deceased  was  not  so 
drunk  as  to  be  helpless,  as  to  be  no  longer 
capable  of  volition  and  of  exercising  the  nec- 
essary motion  to  get  off  the  track,  he  was 
within  tiie  purview  of  the  rule  announced  In 
Southwestern  R.  Ga  v.  Hankerson,  61  Ga. 


115 :  "If  one  voluntarily,  becomes  drunk,  and 
consequently  falls  down,  or  lies  down,  in  a 
state  of  insensibility  on  a  railroad  track,  so 
that  he  is  injured  by  a  passing  train,  he  can- 
not recover  for  injturies  so  received,  even . 
though  there  may  have  been  contributory  neg- 
ligence on  the  part  of  employes  of  the  road" 
See,  also.  King  v.  Central  R.  Co.,  107  Ga.  757, 
33  S.  BL  839;  Parish  v.  Railroad  Co.,  102  Ga. 
290,  29  S.  B.  715,  40  L.  R.  A.  364;  Berry  v. 
Northwestern  R.  Co.,  72  Ga.  139;  South- 
western R.  Co.  V.  Johnson,  60  Ga.  6G8.  In 
the  Glass  Case,  60  Ga.  442,  a  recovery  was 
upheld  where  the  deceased  was  put  off  a 
train  drunk,  and,  after  he  had  walked  a 
mile  and  a  half,  was  so  struck  by  another 
train;  but  the  court  sustained  the  recovery 
expressly  on  account  of  proof  that  the  second 
crew  was  negligent  While  the  petition  in 
the  case  at  bar,  in  general  terms,  alleges 
that  the  defendant  was  negligent  in  leaving 
the  deceased  near  the  track  without  any  one 
to  take  care  of  him  or  to  guard  him,  and 
without  calling  the  attention  of  any  one  to 
him,  thereby  ''permitting  him  to  wander  off 
and  onto  its  track"  and  in  **not  taking  said 
Hamp  Smith  to  its  station  and  waiting  room 
at  said  town  of  Collins,"  yet  it  can  easily  be 
seen  that  none  of  these  things  charged  to  be 
negligent  were  In  fact  a  breach  of  duty  to 
him.  As  was  said  by  Chief  Justice  Jackson 
in  the  case  of  Central  Railroad  v.  Thompson, 
76  Ga.  778:  "Undoubtedly  It  is  the  duty  of  a 
railroad  company  so  to  fix  its  station  or  depot 
that  a* passenger,  who  gets  off  at  the  depot 
or  place  to  alight,  may  get  off  the  car  with- 
out danger ;  and  it  is  also  its  duty  to  fix  such 
a  way  of  exit  from  the  depot  over  its  right 
of  way  that  the  passenger  may  go  away  from 
the  place  he  is  invited  to  get  on  and  off  at 
without  danger  to  life  or  limb ;  but  it  is  not 
its  duty  to  see  him  safe  and  secure  In  his 
exit  from  the  track  and  over  its  right  of  way. 
The  cars  are  often  gone,  with  the  officers  and 
agents  of  the  company  aboard,  before  the 
passenger  leaves  the  spot  where  he  was  land- 
ed at  the  depot,  and  who  is  to  use  this  ex- 
traordinary diligence  to  see  him  clear  over 
the  right  of  way,  safe  and  secure  on  his  route 
home?  Not  the  conductor,  for  he  is  gone. 
Not  the  agent  at  the  station,  for  it  is  not  in ' 
the. line  of  his  business.  Must  the  company 
employ  some  one  to  accompany  him,  or  watch 
him  as  he  leaves  the  d^ot,  and  until  he  is 
over  the  right  of  way?  We  think  not.  The 
obligation  of  the  company  is  to  furnish  the 
way — ^an  easy  and  safe  way  out  of  the  car  by 
steps  onto  the  landing  at  the  depot,  and  a 
safe  road  or  path  thence  over  its  track  and 
right  of  way  at  the  depot— and  there  its  ob- 
ligation ceases  in  these  respects.  The  pas- 
senger must  himself  step  off  on  the  conven- 
ient arrangement  for  his  egress  out  of  the 
car  and  over  the  road  prepared  for  that 
exit  It  is  not  bound  to  insure  him  a  safe 
exit,  but  to  Insure  him  only  a  safe  way  for 
him  to  use  for  an  exit" 
Let  the  Judgment  be  reversed. 
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CLOUD  r.  SGARBOROUGH.    (No.  633.) 
(Court  of  Appeals  of  Georgia.    Nor.  14,  1907.) 

1.  Pbinoipal    and    Subett  — Disohabob   ov 
SuBBTT— GBonivD»— Acts  of  Cbbditob. 

The  acts  of  a  creditor  which,  onder  the 
provision  of  CSt.  Code  1896,  |  2972,  will  effect 
a  discharge  of  a  surety,  are  of  three  distinct 
and  independent  classes.  Each  class  is  of  a 
different  nature,  and  neither  class  is  necessarily 
related  to  the  other. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  40,  Principal  and  Surety,  8S  135-140.] 

2.  Samb— PBOor  or  Loss  bt  Subett— Necbs- 

SITT. 

It  is  only  when  the  discharge  of  a  surety  is 
claimf^d  upon  the  ground  that  the  act  of  the 
creditor  has  injured  him  that  proof  of  loss  on 
the  part  of  the  surety  is  required,  and  in  some 
such  cases  it  might  not  be  necessarv.  Proof  of 
a  loss  by  the  surety  is  not  required,  where  his 
dischar^  is  dependent  upon  an  ^act  of  the  cred- 
itor which  has  increased  his  risk,  nor  where  it 
is  claimed  that  the  act  of  the  creditor  has  op- 
erated to  discharge  the  surety  by  exposing  him 
to  greater  liability. 
8.  Same— Failubb  to  Regobd  Mobtoaoe. 

Failure  to  record  a  contemporaneous  mort- 
gage given  to  secure  an  indebtedness  evidenced 
by  a  promissory  note,  for  the  payment  of  which 
One  Is  surety,  discharges  the  surety.  Such  fail- 
ure of  the  principal  to  perform  a  dutv  to  the 
surety  is  "an  act  of  omission"  which  increases 
the  surety's  risk,  and  no  actual  loss  by  the 
surety  need  be  shdwn. 

[Ed.  Note.— For  cases  in  point,  see  Ont  Dig. 
vol.  40,  Principal  and  Surety,  8  263.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Sumter  (boun- 
ty;   Z.  A.  Llttlejohn,  Judge.  ' 

Action  in  a  Justice^s  court  by  W.  EL  Scar- 
borough against  Emma  Cloud.  From  a  judg- 
ment for  plaintiff  in  the  superior  court  on 
appeal  from  the  justice's  court,  defendant 
brings  error.    Reversed. 

W.  H.  Scarborough  sued  Miss  Emma 
Cloud  in  a  justice's  court  on  a  promissory 
note.  The  ease  was  appealed  to  the  su- 
perior court  of  Sumter  county,  and  came  on 
for  a  trial  in  its  regular  order  June  4,  1907. 
The  defendant  filed  a  plea  setting  up  that 
T.  B.  Powell  was  the  true  maker  of  the  note 
sued  upon,  and  that  she  signed  the  same  as 
surety,  and  that  both  of  the  notes  su)ed  upon 
were  secured  by  mortgages  on  personal  prop- 
erty and  that  said  mortgages  were  not  re- 
corded by  the  plaintiff.  No  point  was  made 
as  to  the  sufficiency  of  the  pleadings  of  ei- 
ther the  plaintiff  or  the  defendant  The  fol- 
lowing facts  were  agreed  upon  by  the  coun- 
sel :  That  T.  B.  Powell,  the  principal  maker 
of  the  notes  was  dead  when  the  plaintiff's 
suit  was  Instituted  against  the  defendant; 
that  the  defendant  signed  the  notes  as  sure- 
ty, and  received  no  part  of  the  consideration 
of  the  notes;  that  each  of  the  notes  sued 
upon  was  secured  by  mortgage  on  personal 
property,  and  that  the  mortgage  had  never 
been  recorded.  It  was  further  agreed  that 
the  cause  should  be  submitted  for  decision 
by  the  presiding  judge  without  a  jury,  and 
that  the  only  question  involved  was  whether 
the  fallur*  of  the  plaintiff  to  record  the 


mortgagee  was  such  an  act  «f  the  creditor 

as  would  discharge  the  defendant  The  judge 
of  the  superior  court  rendered  judgment  in 
favo^  of  the  plahitiff  against  the  defendant 
for  the  amount  of  the  notes,  together  with 
interest,  and  tliia  judgment  is  assigned  as 
error. 

Ellis,  Webb  &  Ellis,  for  plaintiff  in  error. 
Blalock  &  C^bb,  for  defendant  in  error. 

RUSSELL^  J.  (after  stating  the  facta  as 
above).  The  question  presented  by  this  rec- 
ord is  whether  the  surety  on  a  promissory 
note  secured  by  mortgage  is  released  and 
discharged  by  failure  to  record  the  mort- 
gage; and,  furthermore,  is  the  surety  re- 
leased by  failure  to  record  the  mortgage, 
irrespective  of  any  proof  of  loss  on  his  part? 
To  both  questions  we  answer  unqualifiedly, 
"Yes."  Whatever  may  be  the  rulings  upon 
these  questions  in  other  Jurisdictions,  there 
can  be  no  doubt  as  to  the  decision  In  this 
state.  Our  Code  section  upon  this  subject 
is  of  judicial  origin,  t>elng  merely  the  adop- 
tion and  incorporation  into  the  Code,  by  leg- 
islative approval,  of  the  principles  previously 
asserted  In  Brown  v.  Ex'rs  of  Rlggins,  3  6a. 
412,  and  Jones  t.  Whitehead,  4  Ga.  401.  This 
section  of  the  Civil  Code  of  1895  (section  2972) 
declares  that  "any  act  of  the  creditor,  either 
before  or  after  judgment  against  the  prin- 
cipal, which  Injures  the  surety  or  increases 
his  risk,  or  exposes  him  to  greater  liability, 
will  discharge  him.  A  mere  failure  by  the 
creditor  to  sue  as  soon  as  the  law  allows,  or 
negligence  to  prosecute  with  vigor  his  legal 
remedies,  unless  for  a  consideration,  will  not 
release  the  surety.**  It  will  be  noted,  from 
the  language  employed,  that  the  act  which 
will  discharge  the  surety  need  not  include 
and  partake  of  the  same  nature  of  detriment 
to  the  surety.  It  need  not  be  shown  that  the 
act  of  the  creditor,  relied  upon  as  a  dis- 
charge, not  only  injured  the  surety,  but  also 
increased  his  risk  and  exposed  him  to  great- 
er liability.  On  the  contrary,  the  acts  which 
may  effect  the  discharge  of  the  surety  are 
divided  into  three  distinct  classes,  not  neces- 
sarily related  to  or  affecting  each  other ;  and 
proof  of  any  act  coming  within  either  class — 
either  an  act  which  injures  the  surety,  or 
an  act  of  the  creditor  which  increases  his 
ris^,  or  an  act  which  exposes  the  surety  to 
a  greater  liability — will  discharge  the  surety. 
It  Is  only  when  the  act  complained  of  falls 
in  the  first  class — ^when  it  is  claimed  that  the 
surety  has  been  injured — that  proof  of  loss  is 
necessary.  Loss  or  proof  of  loss,  is  not  es- 
sential, to  discharge  a  surety,  either  in  a 
case  where  the  act  of  the  creditor  increases 
the  risk  of  the  surety,  or  where  he  seeks  to 
be  released  because  the  act  of  the  creditor 
has  exposed  him  to  greater  liability. 

The  distinction  between  the  first  ground  of 
discharge  and  the  other  two  is  apparent  be- 
cause the  Injury  naturally  refens  to  something 
in  the  past  from  which  the  injury  resulted. 
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Tbl8  distinction  has  been  recognized  by  th« 
nmnerons  decisions  in  which  it  has  been  held 
that  proof  of  actnal  loss  was  not  necessary 
to  be  shown  In  order  to  effect  the  discharge 
of  the  enrety.  In  each  of  these  cases  the 
ai:t  was  one  by  which  the  risk  of  the  surety 
was  increased  or  he  was  exposed  to  greater 
liability.  The  identity  or  distinction  between 
the  class  of  acts  which  increase  the  surety's 
risk  and  those  which  expose  him  to  greater 
liability  is  not  so  marked  nor  as  readily  ap- 
parent. But  it  is  possible  to  conceive  of 
many  cases  in  which  the  independent  identity 
of  each  may  be  recognized.  The  retaining  of 
usury  by  the  creditor  without  the  knowledge 
or  consent  of  the  surety,  by  which  the  se- 
curity of  the  homestead,  afforded  by  the  prin- 
cipal debtor,  is  forfeited,  falls  within  the 
class  of  acts  by  a  creditor  by  which  the  sure- 
ty is  released  because  his  risk  is  increased.. 
The  release  of  a  surety  by  an  act  of  the  cred- 
itor falls  in  the  class  of  acts  by  which  the 
surety  is  exposed  to  greater  liability,  because 
the  release  of  one  surety  would  deprive  the 
other  surety  of  his  right  to  have  a  contribu- 
tion in  the  event  the  principal  failed  to  dis- 
charge the  obligation.  As  it  was  admitted  in 
the  agreed  statement  of  facts  that  the  plain- 
tiff in  error  was  only  a  surety,  and  that  the 
mortgage  security  taken  contemi)oraneously 
with  the  notes  had  not  been  recorded,  we 
think  the  court  erred  in  rendering  judgment 
against  the  defendant.  She  was  released  by 
the  failure  of  the  creditor  to  record  the  mort- 
gage in  a  reasonable  time,  whereby  her  risk 
was  Increased.  The  mortgage  was  pro  tanto 
a  security  in  her  behalf,  and  the  duty  de- 
volved on  the  creditor,  not  only  to  see  that 
the  security  was  not  destroyed,  but  also  to 
have  a  care  it  was  not  endangered. 

The  decision  of  this  case  is  necessarily 
controlled  by  the  judgment  of  the  Supreme 
Gourt  in  Toomer  v.  Dickerson,  87  6a.  428. 
The^oomer  Case  is  squarely  in  point  on  the 
only  issue  involved  in  thici  case,  as  it  was 
the  only  one  in  that  Chief  Justice  Warner, 
delivering  the  opinion  of  the  court,  says  (page 
438) :  "Is  this  failure  to  record  his  mortgage 
in  obedience  to  the  requirement  of  the  law 
such  an  act  of  omission  on  the  part  of  the 
creditor  as  increased  the  risk  of  the  security 
or  exposed  him  to  greater  liability?  The  lan- 
guage of  the  Code  is,  *any  act  of  the  creditor,' 
which  may  as  well  be  an  act  of  omission  as 
any  other  act,  whereby  the  risk  of  the  se- 
curity is  increased  or  exposes  him  to  greater 
liability.  An  act  of  omission  on  the  part  of 
the  creditor,  when  the  law  requires  him  to 
act,  may  be  quite  as  potent  for  mischief  to 
the  fliecurity.  as  an  act  of  commission.  The 
question  to  be  answered  ie:  Did  this  act  of 
omission  on  the  part  of  the  creditor.  In  not 
doing  what  the  law  required  him  to  do,  in- 
crease the  risk  of  the  security,  or  expose  him 
to  greater  liability?  When  we  take  into  con- 
sideration the  fact  that,  if  the  security  had 
been  compelled  to  pay  this  debt  to  the  credit- 
or, he  would  have  been  entitled  to  the  benefit 


of  the  mortgage  lien  upon  his  principal's  prop- 
erty, in  short,  to  have  been  subrogated  to  all 
the  creditor's  rights  and  securities  held  by 
him  against  the  principal  debtor,  we  shall 
then  readily  discover  to  what  extent  his  risk 
has  been  increased,  and  to  what  extent  he 
has  been  exposed  to  greater  liability  by  the 
failure  of  the  creditor  to  record  his  mortgage 
as  required  by  law.  By  the  creditor's  act  of 
omission  to  record  his  mortgage,  his  lien  upon  ' 
the  principal  debtor's  property  (to  whidi  his 
security  would  have  been  entitled,  to  reim- 
burse himself  in  the  event  of  the  payment  of 
the  debt  by  him)  will  be  postponed  to  all 
other  liens  created  or  obtained  against  that 
property,  or  purchases  made  from  his  prin- 
cipal debtor  prior  to  the  actual  record  of  the 
mortgage.  But  it  was  insisted,  in  the  argu- 
ment of  this  case,  that  the  security  had  suffer- 
ed no  injury  from  the  failure  of  tlie  creditor 
to  record  the  mortgage.  Upon  that  point  the 
record  is  silent  The  security  has  shown 
that  by  the  act  of  the  creditor  his  risk  lias 
been  increased,  and  that  he  has  been  exposed 
to  greater  liability,  which  is  sufficient,  prima 
facie  at  least  to  discharge  him.  The  plain- 
tiff has  not  attempted  to  show  by  any  evi- 
dence in  the  record  that  he  was  not  in  fact 
injured  in  consequence  of  his  increased  risk 
and  exposure  to  greater  liability.  We  know 
nothing  upon  that  point  in  the  case,  except 
what  the  record  discloses.  The  record  dis- 
closes the  fact  that  in  consequence  of  the 
failure  to  record  the  mortgage,  as  required 
by  law,  the  risk  of  the  security  was  in- 
creased, and  that  he  has  been  exposed  to 
greater  liability;  at  least  such  is  necessarily 
the  legal  effect  from  the  facts  proved  in  the 
record.  It  is  not  unreasonable  to  suppose 
that  he  may  have  been  mainly  induced,  to  be- 
come the  security  for  the  payment  of  the  debt 
in  view  of  the  fact  that  the  mortgage  had 
been  executed  by  his  principal  to  the  plaintiff 
to  secure  its  payment  If  it  was  now  an  open 
question  in  this  court,  which  it  is  not  in  the 
opinion  of  the  majority  of  the  court  we 
should  be  extremely  unwilling  to  establish  the 
rule  that  a  creditor  holding  a  mortgage  up- 
on the  property  of  his  principal  debtor  to 
secure  Hs  payment  should  be  permitted  to 
omit  or  neglect  to  perform  bis  duty  as  re^ 
quired  by  law,  whereby,  in  consequence  of 
such  omission  or  negligence,  of  duty  required 
by  law,  the  risk  of  the  security  is  increased 
or  exposed  to  greater  liability,  and  yet  that 
such  creditor  should  be  allowed,  under  such 
circumstances,  to  hold  the  security  liable 
for  the  payment  of  the  debt  For  the  cred- 
itor to  remain  passive  when  there  is  no  law 
requiring  him  to  act  is  one  thing,  but  to 
remain  passive  when  the  law  enjoins  upon 
him  a  duty  to  be  performed  in  regard  tO 
matters  in  which  the  security  for  the  pay- 
ment of  his  debt  has  an  Interest  Is  another 
and  different  thing.  The  creditor  should  not 
be  allowed,  simply  because  he  has  ample 
personal  security  for  the  payment  of  his  debt 
to  remain  passive  and  negligent  in  the  per- 
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fonnance  of  his  datles  enjoined  by  law,  so  as 
to  Increase  the  risk  of  such  security,  or  to 
expose  him  to  greater  liability.^ 

Counsel  for  the  defendant  in  error  cites 
Marshall  t.  Dixon,  82  Ga.  435,  9  S.  BL  167,  as 
authority  to  sustain  the  decision  of  the 
court  below;  but  nothing  more  is  decided 
therein  than  that  a  surety  is  not  relieved 
from  payment  of  the  balance  of  a  note 
secured  by  mortgage,  remaining  unpaid  after 
the  creditor  has  applied  the  whole  of  the 
mortgaged  property  (at  more  than  its  market 
value)  on  the  nota  The  reason  for  this  deci- 
sion is  stated  to  be  that  the  surety  got  every 
advantage  he  could  derive  from  subrogation, 
and  that  "not  only  was  the  expense  of  fore- 
closing the  mortgage  saved  to  him,  but  he  got 
credit  for  more  than  the  value  of  the  horse." 
And  the  court  then  cites,  in  support  of  the 
proposition  that  the  extinction  of  securities 
(instead  of  the  right  of  subrogation)  "oper- 
ates a  discharge  only  pro  tanto— that  is,  to 
the  extent  of  their  value"~Barrow  v.  Shields, 
13  La.  Ann.  57 ;  Provan  v.  Percy,  11  La.  Ann. 
179 ;  Neff's  Appeal,  9  Watts  &  S.  36 ;  Bverly  v. 
Rice,  20  Pa.  297 ;  Brandt,  Sur.  8  370 ;  Lewis  t. 
Armstrong,  80  Ga.  402,  7  S.  Bl  114.  The  rul- 
ings in  Griffeth  v.  Moss,  94  Ga.  199,  21  S.  K. 
463,  and  Montgomery  v.  Martin,  94  Ga.  219, 
21  S.  B.  513  (though  both  are  cases  where 
mortgages  had  been  given  by  the  principal 
debtor  to  secure  the  debt  for  wl^ich  the  sure- 
ty was  liable),  do  not  touch  the  question  now 
presented  to  us.  In  the  first  the  only  point 
decided  was  that  sureties  were  discharged 
pro  tanto,  to  the  extent  of  the  value  of  the 
property  mortgaged,  in  a  case  where  the  cred- 
itor instructed  the  sherifiF  not  to  levy  upon 
the  mortgaged  property,  and  it  was  after- 
wards, by  the  mor^agor,  placed  beyond  the 
reach  of  a  levy.  In  the  second  case  it  was 
held  that  where  a  mortgagee,  without  the 
consent  of  the  surety,  applies  the  mortgaged 
property,  or  its  proceeds,  to  a  debt  due  him 
other  than  that  for  the  payment  of  which 
the  surety  is  bound,  the  surety  is  likewise 
released,  to  the  amount  thus  misapplied  by 
the  creditor.  If  the  mortgages  involved  in 
these  cases  were  not  recorded,  the  point  was 
not  raised.  The  decision  in  the  ease  last 
cited  was  clearly  right,  both  on  principle  and 
authority.  The  surety  could  not  claim  that 
bis  risk  had  been  in  any  wise  increased, 
when  the  evidence  showed,  without  any  con- 
tradiction, that  the  effect  of  the  creditor's  ac- 
ceptance of  the  mortgaged  property  in  partial 
payment  of  the  debt  had  been  to  diminish 
the  surety's  liability,  because  the  creditor  al- 
lowed considerably  more  for  the  property 
than  its  market  value.  The  decision  in  Gay 
V.  Mott,  43  Ga.  253,  has  no  application  to 
the  issue  in  the  present  case,  and  the  ruling 
in  Palmer  v.  Melson,  76  Ga.  803,  and  in 
Janes  v.  Penny,  76  Ga.  796,  cited  by  counsel 
for  defendant  in  error,  are  not  in  point. 

Neither  the  rule  that  exposure  to  greater 
liability  will  discharge  a  surety,  nor  the  rule 


that  the  surety  has  made  out  a  prima  facie 
case  and  has  shifted  the  burden  upon  the 
creditor  by  showing  an  act  of  the  creditor 
which  exposed  the  surety  to  greater  liability* 
is  in  conflict  with  the  rule  in  Ward  v.  Mo- 
Lamb,  118  Ga.  811,  45  S.  B.  688,  Montgomery 
V.  Martin,  94  Ga.  219,  21  &  E.  513,  Marshall 
V.  Dixon,  82  Ga.  435,  9  S.  BL  167,  and  Lewis  v. 
Armstrong,  80  Ga.  402  (2),  7  S.  B.  114;  for 
the  rule  laid  down  in  these  four  decisions, 
to  the  effect  that  the  surety  is  discharged 
only  pro  tanto,  is  a  holding  to  the  effect  that, 
where  there  has  been  exposure  to  greater 
risk,  the  surety  has  been  discharged.  To 
Illustrate  this  contention:  The  debt  might 
be  for  $200,  and  the  value  of  the  personal 
property  covered  by  mortgage  to  secure  the 
payment  of  that  debt  $100.  It  necessarily 
follows  that  no  act  of  the  creditor  that  would 
cause  the  actual  loss  of  this  mortgaged  prop- 
erty of  the  value  of  $100,  or  expose  it  to  loss, 
could  expose  the  surety  to  greater  liability 
as  to  the  whole  of  the  $200,  or  as  to  more 
than  the  $100,  the  payment  of  which  the 
actual  value  of  the  property  secures,  and 
which  $1(X)  would  be  extinguished  by  sub- 
jecting the  mortgaged  property  to  the  pay- 
ment of  the  debt.  As  a  matter  of  fact,  in 
such  a  <»ise  there  is  no  security  as  to  the 
other  $100,  and  hence  no  act  of  the  creditor, 
exposing  the  mortgaged  proprety  to  loss  by 
failure  to  have  the  mortgage  recorded,  or 
otherwise,  can  operate  to  increase  the  risk 
of  the  surety,  except  pro  tanta 
Judgment  reversed. 


(3  Oa.  App.  21) 
PAHKEB  V.  STATE.    (No.  775.) 

(0>art  of  Appeals  of  Georgia.    Nov.  14,  1907.) 

1.  C^BIMINAL  Law— TbTAL— RXICABKS  or  OOUBT 
^ABQUKIBNT  07  0)UNSKL. 

It  is  the  dutqr  of  the  judge  to  stop  an  im- 
proper argument,  but  in  doing  so  it  is  not  prop- 
er to  express  any  opinion  as  to  what  has  or  has 
not  been  proven  in  the  case.  Tlie  court  has  oo 
right  to  interrupt  armaments  of  counsel  properly 
supported  by  the  evidence  and  by  legitimate  in- 
ference from  the  testimony.  Where  defendant's 
only  defense  relies  upon  disproving  or  discredit- 
ing the  testimony  in  behalf  of  the  state  adduced 
against  him,  his  counsel  can  legitimately  dis- 
cuss the  conduct  and  motive  of  a  witness,  him- 
self under  indictment  for  the  same  offense,  who 
has  '^turned  state's  evidence,**  and  argue  that 
his  credibility  is  affected  by  such  conduct. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  14,  Criminal  Law,  §{  1523,  1670.] 

2.  Samb— Mistrial. 

Where  counsel  has  been  needlessly  inter- 
rupted by  the  court,  and  the  expression  and  con- 
duct of  the  court  naturally  and  necessarily  tend- 
ed to  impress  the  jury  with  the  fact  that  a  cer- 
tain witness,  upon  whose  testimony  alone  the 
guilt  or  innocence  of  the  accusea  depended, 
should  be  believed,  and  the  statement  of  the 
defendant  should  be  discredited,  a  motion  for 
mistrial,  properly  made,  should  be  granted. 

[E>1.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  14,  Criminal  Law,  {  1523.] 

(Syllabus  by  the  Court) 
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IStPor  trom  Gtty  Oonrt  of  Blberton;  P.  P. 
Proffltt,  Jndge. 

&  1m  Parker  was  conTlcted  oi  gamlos,  and 
brings  error.    Reversed. 

Sam  U  OUye,  for  plaintUf  In  enw.  Thoa 
J.  Brown,  Sol.,  for  tbe  State. 

RUSSE^LL,  J.  The  plaintiff  In  error  was 
indicted  for  gaming.  The  only  material  tes- 
timony In  behalf  of  the  state  was  delivered 
by  one  Rncker,  who  was  a  codefendant 
His  testimony,  if  belleyed,  authorized  the 
conclusion  that  the  defendant  on  trial  was 
guilty.  His  testimony  was  that  the  defend- 
ant played  and  bet  for  money,  and  continued 
to  do  so  after  Sam  Oglesby  and  Freeman 
Jones  got  there.  He  testified,  moreoyer, 
that  he  was  one  of  the  defendants  charged, 
jointly  with  Parker  and  others,  with  gam- 
ing; that  he  had  never  been  tried,  and  that 
nothing  had  ever  been  said  about  trying  him; 
that  he  had  no  attorney  to  represent  him; 
that  he  worked  on  the  place  of  the  brother  of 
the  solicitor;  that  he  did  not  know  whether 
he  would  get  off  lighter  for  testifying  against 
the  others,  or  not;  and  that  nobody  had  ever 
even  asked  him  what  he  new  about  the  case. 
Two  other  witnesses  introduced  in  behalf  of 
the  state,  Oglesby  and  Jones,  who  were  men* 
tioned  by  the  witness  Piirker,  testified  that 
they  did  not  see  the  defendant  doing  any- 
thing, and  that,  if  Parker  was  playing,  they 
did  not  see  him,  and  could  not  say  for  cer- 
tain whether  he  did  or  not  The  defend- 
ant, in  his  statement  to  the  Jury,  said:  **I 
was  down  there  where  the  defendants  were 
gambling,  watching  them.  I  did  not  play  or 
bet  myself.  Wilbom  Rucker  was  gambling, 
and  is  Just  swearing  all  this  on  me  to  get 
off  lighter  himself.**  The  foregoing  was  all 
of  the  material  testimony  submitted  to  the 
Jury,  and  the  statement  of  the  defendant  in 
full.  It  is  readily  to  be  seen  that,  if  the  tes- 
timony of  Rucker  was  believed  by  the  jury 
to  be  the  truth,  the  defendant  was  guilty. 
If  it  was  untrue,  the  state  failed  to  prove 
his  guilt,  and  the  defendant's  defense  was 
absolutely  dependent  upon  discrediting  th^ 
testimony  of  the  witness  Rucker,  already 
weakened  by  the  fact  that  the  two  witnesses 
introduced  in  behalf  of  the  state  (who,  he 
had  testified,  were  present  when  the  defend- 
ant on  trial  was  gambling)  had  refused  to 
corroborate  him,  and,  on  the  contrary,  had 
agreed  in  their  testimony  partly  with  the 
statement  of  the  defendant  that,  while  he 
was  present,  he  was  only  watching  the  gam- 
ing. In  the  state  of  the  record,  it  was  per- 
fectly legitimate  for  the  defendant's  counsel 
to  attack  the  veracity  of  the  only  real  wit- 
ness in  behalf  of  the  state,  and,  in  doing 
this,  to  analyze  his  conduct,  expose  his  mo- 
tive, and  thereby  submit  to  the  jury  the 
issue  whether  such  motive  should  affect  his 
testimony  and  weaken  its  force.  The  motive 
of  the  witness  is  always  subject-matter  of 
investigation  and  of  legitimate  comment  In 
a  criminal  case^  if  the  motive  be  control- 


ling, it  may  be  sufficient  to  create  a  reason- 
able doubt 

Counsel  for  defendant,  in  commenting  on 
the  testimony  of  Rucker,  was  making  the 
following  argument  to  the  Jury,  as  certified 
to  by  the  presiding  Jndge:  **This  witness  is 
undoubtedly  testifying  with  hope  of  getting 
€a  with  a  light  fine,  or  without  any  punish- 
ment He  is  a  Joint  defendant,  an^'bas  nev^ 
er  been  tried.  He  tells  you  that  nothing  has 
been  said  about  trying  him;  that  he  has  no 
attorney  to  represent  him.  He  works  on 
the  place  of  the  brother  of  the  solicitor,  and 
is  furnishing  the  sole  evidence  upon  which 
this  defendant  could  be  convicted.  He  is 
trying  to  convict  the  other  defendant  in  order 
to  save  himself.  You  know,  gentlemen  of 
the  Jury,  that  he  has  been  promised  a  lighter 
fine  for  testifying  in  this  case."  At  this  point 
in  the  argument  of  defendant's  counsel,  the 
court  interrupted  the  argument  by  saying 
to  counsel,  in  the  hearing  of  the  Jury:  '*Mr. 
Olive,  that  argument  is  improper,  and  will 
not  be  allowed.  There  is  no  evidence  to  sup- 
port it  and  it  is  a  refiection  on  the  court 
No  defendant  in  this  court  has  ever  received 
a  lighter  penalty  on  account  of  being  a  wit- 
ness for  the  state,  nor  ever  will."  Exception 
is  taken  to  the  above  language  of  the  court 
upon  the  ground  that  the  argument  being 
made  was  not  Improper,  and  that  facts  and 
circumstances  brought  out  by  the  testimony, 
together  with  the  defendant's  statement  ful- 
ly Justified  the  argument  in  question;  that 
the  interruption  of  the  court  was  improper, 
and  was  in  effect  telling  the  Jury  that  the 
witness  was  not  testifying  in  the  hope  of 
benefiting  himself,  and  that  his  credibility 
as  a  witn'ess  should  not  be  affected  thereby. 
It  is  further  insisted  that  the  statement  by 
the  court  that  "there  is  no  evidence  to  sup- 
port it  and  it  is  a  reflection  upon  the  court" 
was  an  expression  as  to  what  had  or  had  not 
been  proved,  and  was  error.  And  in  the  mo- 
tion for  a  new  trial  it  is  furtha  contended 
that  the  court,  to  all  intents  and  purposes, 
constituted  itself  a  witness  to  disprove  the 
conclusion  drawn  and  argued  by  movant's 
counsel,  and  that  the  statement  by  the  court 
that  the  argument  was  improper  was,  in  ef- 
fect telling  the  Jury  that  they  should  disre- 
gard the  theory  that  the  witness  was  swear- 
ing falsely  for  personal  interest 

It  is  with  the  greatest  reluctance  and  with 
the  gravest  sense  of  responsibility  that  a 
court,  of  review  will  control  the  conduct  of 
a  trial  Judge  in  the  administration  and  exer- 
cise of  the  high  duties  which  devolve  upon 
him.  We  are  well  aware  of  the  wellnigh 
universal  truth  that  these  Judges  endeavor, 
without  favor  or  affection  and  in  the  fear  of 
God  only,  to  discbarge  their  trusts.  The 
frequent  recurrence  of  circumstances  tend- 
ing to  disturb  their  equanimity  and  the  na- 
ture of  the  office  Is  a  matter  of  which  this 
court  can  take  Judicial  notice;  and  it  is  es- 
sential to  the  orderly  administratioo  of  the 
law  and  to  the  perpetuation  of  Justioe  and 
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civil  liberty  tbat  the  trial  Judges  should  be 
treated  with  all  the  respect  due  to  their  ex- 
alted office  and  commensurate  to  the  manner 
In  which  these  duties  are  performed.  While 
counsel,  in  his  discharge  of  his  duties  to  his 
client  is  a  peer  of  the  judge  upon  the  bench, 
and  may  try  to  do  anything  necessary  and 
proper  for  the  protection  of  his  client's 
rights,  pcovided  it  be  done  in  tbat  courteous 
and  respectful  manner  due  to  the  dignity  of 
the  court,  and  while,  on  the  other  hand,  the 
court  has  the  power  and  the  duty  of  enfor- 
cing proper  respect  and  of  dealing  summari- 
ly with  any  infraction  of  its  rules  or  with 
any  violation  of  that  respect  due  it,  still  we 
see  nothing  in  the  remarks  of  the  counsel 
in  this  case  which  can  be  construed  as  a 
reflection  upon  the  court  If  counsel  bad 
been  guilty  of  contempt  of  court,  the  court 
would  have  been  authorized  to  punish  for 
that  contempt,  within  the  statutory  limits 
accorded  to  his  discretion.  The  statement 
of  counsel  that  "you  know  that  he  has  been 
promised  a  lighter  fine  for  testifying  in  this 
case*'  would  require  an  extremely  strained 
coniBtructlon  to  involve  the  judge— a  construc- 
tion which,  so  far  as  our  observation  and 
experience  goes,  as  well  as  our  conception 
of  the  office  of  Judge,  would  not,  without 
more,  have  been  authorized.  According  to 
our  conception  of  the  office  of  Judge,  neither 
his  duties,  his  opinion,  nor  (if  he  be  an  up- 
right and  impartial  judge)  his  inclinations, 
lead  him  into  any  contact  with  the  witness- 
es in  the  case,  or  afford  him  any  knowledge 
whatever  of  any  facts  involved  in  the  prep- 
aration of  the  case  for  trial.  He  neither 
knows  nor  cares  for  anything  in  the  case, 
except  as  it  is  presented  to  him  by  the  plead- 
ings, evidence,  and  argument  of  counsel,  and 
such  motions  as  may  be  addressed  to  him  in 
his  official  capacity  and  in  open  court.  The 
statement  made  in  the  argument  of  counsel 
that  a  witness  had  been  promised  a  lighter 
penalty  can  by  no  construction  involve  the 
Judge  of  the  court  To  so  presume  would  be 
to  assume  that  the  judge  was  not  impartial 
In  the  case,  and  that  he  had  been  assisting 
in  the  preparation  of  the  case.  It  is  common 
practice  (and  we  cannot  say  but  that  it  is 
in  some  cases  in  the  interest  of  justice)  to 
refuse  to  prosecute  one  of  several  offenders 
in  order  to  effect  the  conviction  of  other  de- 
fendants, who  might  otherwise  escape  their 
just  deserts.  This  is  within  the  po^er  of  the 
prosecuting  attorney,  and  this  action  may  be 
taken  by  him  in  the  conduct  of  his  duties 
without  the  knowledge  of  the  judge;  and 
while  he  cannot  dispose  of  the  case,  either 
by  nolle  prosequi  or  otherwise,  without  the 
consent  of  the  judge,  the  judge  has  no  pow- 
er to  force  the  solicitor  to  try  the  case.  Up- 
on complaint  made,  he  might  appoint  a  so- 
licitor pro  tem. ;  but  this  would  be  the  extent 
of  his  power.  No  matter  how  a  defendant 
may  have  been  Induced  to  become  a  witness  in 
behalf  of  the  state  against  his  codefendants, 
the  fact  tliat  he  has  turned  state's  evidence 


ifl  always  a  legitimate  matter  of  comment 
as  affecting  his  credibility.  Counsel  for  the 
defendant  had  the  right  to  comment  in  this 
case,  upon  the  admission  of  the  witness  that 
he  was  a  defendant  that  he  lived  on  the 
farm  of  the  brother  of  the  solicitor,  that  he 
had  not  thought  it  necessary  to  procure 
counsel  to  defend  him,  and  that  he  never 
told  any  one  what  he  would  testifyi  and  yet 
in  spite  of  all  this,  he  did  not  know  whether 
Ills  case  would  go  lighter  with  him  or  not 
The  stress  of  the  case  was  on  this  witness. 
The  defendant's  only  hope  to  escape  convic- 
tion, by  restoring  the  mantle  of  presumed 
innocence  which  this  witness'  testimony  had 
torn  away  from  him,  was  by  satisfying  the* 
jury  that  the  testimony  of  the  witness  was 
either  false  or  extremely  doubtful.  The  ar- 
gument of  counsel  was  legitimate  and  prop- 
er, and  should  not  have  been  interrupted 
by  the  court 

The  exception  that  the  Judge's  interrup- 
tion and  language  amounted  to  an  expression 
of  opinion  upon  the  evidence  is  also  well 
founded,  and  under  the  mandatory  terms  of 
Civ.  CkKle  1895,  i  4334,  absolutely  demanded 
a  new  trial.  That  the  acts  of  a  judge,  taken 
with  his  sayings,  can  amount  to  an  expres- 
sion of  opinion  was  definitely  decided  in 
Burke  v.  State,  66  Oa.  159,  as  well  as  in 
Durham  v.  State,  2  6a.  App.  — ,  58  S.  K 
550b  In  the  Burke  Case,  where  a  judge.  In 
the  presence  of  the  jury,  ordered  the  arrest 
of  some  of  the  defendant's  witnesses,  and 
the  arrest  was  made  in  the  presence  of  the 
Jury,  Judge  Crawford  said:  **The  influence 
and  power  of  a  just  and  upright  judge  over 
the  minds  of  jurors  in  his  court  jointly  try- 
ing with  himself  the  guilt  or  innocence  of 
a  party  charged  with  crime,  is  scarcely  to 
be  estimated.  Indeed,  in  all  cases,  to  their 
credit  be  it  spoken,  they  listen  with  atten- 
tion to  his  utterances,  and  endeavor  to  fol- 
low what  they  conceive  to  be  his  views  of  the 
justice  of  the  particular  cause  before  them. 
Hence  our  law  provides  that  If  a  judge,  dur- 
ing the  progress  of  a  case,  or  in  his  charge 
to  the  jury,  shall  express  or  Intimate  his 
opinion  as  to  what  has  or  has  not  been  prov- 
ed, or  as  to  the  guilt  of  the  accused,  then  a 
new  trial  shall  be  granted.  We  think  that 
the  arrest  of  witnesses  who  had  Just  testified 
for  the  defendant  under  the  circumstances 
stated  in  the  bill  of  exceptions,  and  which 
are  testified  to  be  true  by  the  judge,  is  such 
an  expression  of  opinion,  not  only  as  to  what 
had  been  proved,  but  also  as  to  the  guilt 
of  the  accused,  as  to  bring  this  case  within 
the  meaning  of  section  3248  [now  section 
4334]  of  the  Code,  and  therefore  we  are  re- 
quired to  grant  a  new  trial."  The  jury  had 
the  right  to  believe  the  defendant's  statement 
in  preference  to  the  sworn  testimony.  The 
defendant  had  said  tliat  Rucker  was  swearing 
all  this  to  get  off  lighter  himself.  The  state- 
ment of  the  learned  and  upright  judge  of  the 
city  court  completely  annihilated'  and  ob- 
literated this  statement 
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2.  The  fifth  ground  of  the  amended  motion 
for  a  new  trial  complains  that  the  oonrt 
erred  In  oyerroling  the  defendant's  motion 
for  a  mistriaL  Thla  motion  was  made  imme- 
diately after  the  interruption  by  the  court 
which  has  been  quoted  above,  and  after  the 
eourt  had  accepted  the  explanation  of  de- 
fendant's counsel  and  his  disclaimer  of  any 
intention  to  reflect  upon  the  court  but  after 
the  judge  had  adhered  to  his  former  ruling 
that  the  argument  being  made  was  improper. 
From  what  we  have  stated  above,  it  is  mani- 
fest'that  the  interruption  by  the  court  and 
the  language  used  were  Improper  and  highly 
prejudicial  to  the  defendant,  and  were  such 
an  expression  of  opinion  on  the  part  of  the 
eourt  as  deprived  the  defendant  of  his  right 
to  an  impartial  and  legal  trial.  Consequent- 
ly the  court  erred  In  not  awarding  a  mis- 
trial, and  in  not  granting  a  new  trial  because 
of  his  refusal  to  withdraw  the  case  from  the 
Jury  upon  the  defendant's  motion. 

Judgment  reversed. 

(3  6a.  App.  80) 

ARRINGTON  v.  STATSL    (No.  798.) 
(Court  of  Appeals  of  Georgia.    Nov.  14,  1007.) 

1.  Kidnapping— Indictment— SumoiENOT. 

In  an  indictment  for  inveigling  children,  un- 
der Pen.  Code  1805,  f  110,  where  it  is  alleged 
that  the  defendant  ''did  fraudulently,  malicious- 
ly and  forcibly  lead,  take,  and  carry  away,  and 
did  entice  and  decoy  away  one  Marshall  Adams, 
a  boy  child  under  the  age  of  18  years,  from  his 
parents  and  against  the  will  of  his  parents,"  it 
10  unnecessary  to  state  the  names  of  the  parents 
of  the  child  said  to  have  been  kidnapped,  or  the 
name  of  the  father. 
2L  Same— ElLSKKNTS  ov  Offense. 

The  offense  charged  in  section  110  of  the 
Penal  Code  1805,  is  complete  if  it  be  shown  that 
the  accused  fraudulently  decoyed  or  enticed 
away  a  child  nnder  the  age  of  18  years,  against 
the  will  of  both  of  his  parents,  and  without  the 
csonsent  of  either  of  such  parents,  even  though  it 
be  not  shown  that  the  accused  either  forcib5^  or 
miiliciously  did  lead,  take,  or  carry  away  the 
child  in  question.  It  is  sufficient,  to  authorize 
conviction  of  this  offense,  if  it  be  shown  that  the 
^ild  in  question  was  decoyed  or  enticed  away 
from  parental  control  without  the  consent  of  the 
parent 

IBd.  Note.— For  cases  in  point,  see  Gent  Dig. 
voL  81,  Kidnapping,  §f  1-^3.] 

8w  Same— SumciENCT  of  Evidence. 

The   evidence  authorized   the  verdict,  and 
there  was  no  error  in  refusing  a  new  trial. 
(Syllabus  by  the  Court) 

BSrror  from  Superior  Court,  Jefferson  0)m>> 
lyr   H.  M.  Holden,  Judge. 

J.  B.  Arrington  was  convicted  of  kidnap- 
ping, and  he  brings  error.    Affirmed. 

B.  N.  Hardeman  and  Jas.  N.  Hines,  for 
plaintiff  in  error.  Alfred  Herrington,  Sol. 
€ieiL,  for  the  Stata 

RUSSELL,  J.  The  plaintiff  In  error  was 
convicted  of  the  offense  of  kidnapping. 
Three  errors  are  assigned:  The  overruling 
of  a  demurrer;  a  portion  of  the  charge  of 
the  court;    and  that  the  verdict  was  con- 


trary to  law,  because  unsupported  by  the  evi- 
dence. 

1.  There  was  no  error  in  overruling  the  de- 
murrer, which  was  based  on  the  ground  that 
the  indictment  did  not  set  out  the  names  of 
the  parents  of  the  boy  alleged  to  have  been 
kidnapped,  nor  distinctly  allege  that  the  boy 
was  enticed  and  decoyed  away  against  the 
will  of  his  father,  and  that  the  name  of  his 
father  is  not  set  out  in  the  indictment  Sec- 
tion 110  of  the  Penal  0)de  of  1895,  as  was 
held  in  Gravett  v.  State,  74  Ga.  195,  provides 
for  two  cases;  one  where  the  child  kid- 
napped had  a  parent  or  guardian,  and  the 
other  where  it  had  neither.  In  the  former 
case,  if  the  child  is  forcibly,  maliciously,  and 
fraudulently  led,  taken,  or  carried  away,  or 
is  enticed  away  against  the  will  or  without 
the  consent  of  the  parent  or  guardian,  ir- 
respective of  that  of  the  child,  this  alone 
would  complete  the  offense.  ''The  purpose 
of  the  statute  is  two-fold.  Its  object  is  to 
protect  not  only  the  rights  of  parents  and 
guardians,  but  also  those  of  children."  By 
this  indictment  it  is  plainly  shown  that  the 
child  in  question  did  not  belong  to  the  class 
who  have  neither  parent  nor  guardian,  but 
that  he  had  living  parents.  The  offense 
is  charged  in  the  terms  and  language  of  the 
Code,  and  so  plainly  that  the  nature  of  the 
ofTense  can  be  easily  understood  by  the  Jury. 
This  is  all  the  law  requires.  '*The  law  does 
not  require  the  evidence  to  be  set  out  in  the 
indictment"  Dowd  v.  State,  74  Ga.  15.  In 
Pruitt  V.  State,  102  Ga.  688,  29  S.  B.  437,  it 
is  true^  the  indictment  gave  the  names  of 
the  parents  and  alleged  that  the  abduction 
was  without  their  consent  In  that  case  it 
was  held  that  it  was  unnecessary  to  negative 
the  consent  of  the  guardian,  or  to  allege  that 
there  was  no  guardian,  by  reason  of  the  fact 
that  the  father  was  stated  to  be  in  life,«and 
therefore  the  legal  presumption  was  that  the 
control  of  the  child  had  not  passed  from  the 
guardian  to  the  father.  The  rule  for  deter- 
mining the  validity  of  an  indictment  as  held 
by  Judge  Bleckley  in  Newman  v.  State,  63 
Ga.  534,  is:  "If  all  the  facts  which  the  in- 
dictment charges  can  be  admitted,  and  still 
the  accused  be  innocent,  the  Indictment  is 
bad;  but  if,  taking  the  facts  alleged  as  prem- 
ises, the  guilt  of  the  accused  follows  as  a 
legal  conclusion,  the  indictment  is  good."  By 
demurrer  the  defendant  admitted  that  the  boy, 
Marshall  Adams,  whom  he  was  alleged  to 
have  inveigled  away,  had  living  parents,  and 
the  court  judicially  knew  that  these  could 
consist  of  but  two  persons.  It  was  alleged 
that  be  was  enticed  and  decoyed  away 
against  the  will  of  these  parents;  and,  while 
it  would  have  been  sufficient  to  have  alleged 
that  he  was  enticed  and  decoyed  away 
against  the  will  of  the  father,  the  inclusion 
of  the  father  in  the  term  **parents"  In  no 
wise  affects  the  validity  of  the  indictment 
As  the  boy  could  have  but  two  parents,  the 
defendant  was  as  well  advised  as  to  their 
Identity  as  if  the  names  had  been  given.    The 
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statement  tbat  the  Inveigling  was  against 
the  will  of  his  parents  waa  sufficient,  aa 
stated  above,  because  the  term  ''parents" 
necessarily  Included  the  father.  The  use  of 
the  word  ''parents'*  only  Imposed  upon  the 
state  the  additional  burden  of  proving  that 
the  abduction  was  against  the  will  of  the 
mother  as  well  as  of  the  father. 

2.  The  charge  to  which  exception  was  tak- 
en is  as  follows:  "I  charge  you  that  If  the 
defendant  did  not  forcibly  or  maliciously  or 
fraudulently  lead,  take,  and  carry  away  Mar^ 
shall  Adams  from  his  parents  In  this  county, 
against  the  will  of  both  of  them,  and  without 
the  consent  of  either  of  them,  and  did  not 
fraudulently  decoy  or  entice  away  Marshall 
Adams  from  his  parents  In  this  county, 
against  the  will  of  both  of  them,  and  with- 
out the  consent  of  either  of  them,  he  could 
not  be  convicted  of  any  offense,  and  should 
be  acquitted."  There  is  no  sufficient  assign- 
ment of  error  In  the  record  to  enable  us  to 
discover  the  specific  error  complained  of,  in- 
asmuch as  the  court  seems  to  have  charged 
the  Jury  exactly  what  the  plaintiff  In  error 
Insists  should  have  been  chargM.  But  In  no 
view  of  the  case  is  there  any  error  in  the  por- 
tion of  the  charge  to  which  exception  Is  tak- 
en, and  which  we  have  quoted  above. 

8.  It  Is  insisted  that  the  verdict  of  guilty 
Is  not  authorized  by  the  evidence.  The  testi- 
mony in  behalf  of  the  state  shows  that  when 
the  defendant  first  approached  the  boy,  Mar- 
shall Adams,  one  afternoon,  and  asked  him 
how  he  would  like  to  go  off  afid  take  a  trip 
somewhere,  the  boy  told  him  he  did  not  care 
anything  about  going.  The  defendant  told 
him,  if  he  would  go  with  him,  he  would  pay 
all  of  his  expenses,  railroad  fare,  etc.,  and 
give  him  anything  in  the  world  he  wanted. 
The  defendant  kept  on  after  the  boy  about 
going  until  night,  and  the  boy  still  Insisted 
that  he  did  not  care  to  go.  The  next  morning 
the  defendant  went  early  to  the  boy's  home 
and  repeated  his  promises  of  the  evening  be- 
fore, and  "overpersuaded  him,"  so  that  at 
last  the  boy  told  him  he  would  go,  and  he 
went  with  the  defendant  There  was  evi- 
dence in  the  case  which  would  have  authoriz- 
ed the  acquittal  of  the  defendant ;  but,  as  the 
truth  of  the  transaction  is  for  the  determina- 
tion of  the  jury,  the  only  question  presented^ 
to  us  is  whether  the  testimony  for  the  state 
authorized  a  conviction.  The  offense  defined 
in  section  110  of  the  Penal  Code  of  1895  can 
be  committed  In  several  different  ways.  '  It 
can  not  only  be  subdivided  in  the  manner  to 
which  we  have  already  referred,  as  being  ap- 
plicable to,  or  with  reference  to,  children  who 
have  neither  parent  nor  guardian,  as  well  as 
to  those  who  have  one  or  the  other,  but  the  of- 
fense can  be  committed  in  either  event  either 
by  forcibly  or  maliciously  or  fraudulently 
leading,  taking,  or  carrying  away  a  child-  un- 
der the  age  of  18  years,  or  by  decoying  or* en- 
ticing away  such  child.  Where  a  child  is 
forcibly  or  maliciously  taken  or  carried  away, 
the  crime  is  complete,  if  it  be  against  the  will 


or  without  the  consent  of  the  parent  or  guard- 
ian or  of  the  child  itself.  Where  the  child  is 
fraudulently  decoyed  or  enticed  away,  and 
has  either  parent  or  guardian  who  is  entitled 
to  his  legal  custody  and  control,  the  offense 
Is  complete  if  the  decoying  or  enticing  from 
such  parent  or  guardian  be  without  the  con- 
sent or  against  the  will  of  such  parent  or 
guardian.  If  a  child  be  fraudulently  decoy- 
ed or  enticed  away  from  its  parent  without 
the  consent  or  against  the  will  of  the  parent, 
It  is  not  necessary  to  show  that  either  force 
or  malice  entered  into  the  transaction.  'The 
parental  control  has  been  wrongfully  attack- 
ed and  abrogated,  tliough  the  child  may  have 
been  willing  to  go  away,  without  the  neces- 
sity for  the  use  of  force,  and  where  the  accus- 
ed had  no  ill  will  whatever  against  eithei 
parent  or  child.  The  evidence  in  this  case,  it 
is  true,  showed  no  force  and  no  malice;  but 
we  think  it  authorized  the  conclusion  on  the 
part  of  the  jury  that  this  young  boy  of  15 
years  of  age  (if  his  testimony  was  true)  was 
decoyed  and  enticed  away  from  his  parents 
against  their  will  and  without  their  consent 
The  word  "decoy,"  as  defined  by  Webster, 
means  "to  lead  into  danger  by  artifice ;  to  al- 
lure into  a  net  or  snare;  to  entrap;  to  en- 
snare; to  allure;  to  entice."  As  it  is  used 
in  the  Code  section  with  the  word  "entice," 
its  meaning  there  is,  of  course,  qualified  by, 
and  partakes  of,  the  meaning  of  that  word. 
But  if  the  conviction  had  to  depend  upon  the 
word  "decoy"  alone,  we  should  still  think 
that  the  conviction  was  authorized,  if  the  de- 
fendant carried  the  boy  away  without  the 
consent  and  against  the  will  of  his  parents, 
and  substituted  his  control  for  tbat  of  the 
parents,  for  the  boy's  tender  years  would 
most  likely  lead  him  into  danger,  lure  him  in- 
to snares,  and  entrap  him  in  the  meshes  of 
vice  and  crime  when  deprived  of  that  par- 
ental care,  tenderness,  and  oversight,  which 
the  laws  of  €k>d  and  man  provide  for  bis 
protection,  and  the  only  hand  authorized  to 
control  the  child  has  been  paralyzed  by  .the 
artifice  of  the  defendant  There  can  be  no 
question  that  such  a  picture  as  was  drawn 
by  the  defendant,  of  having  all  his  expenses 
paid,  getting  anything  in  the  world  he  want- 
ed, would  come  within  the  definition  of  the 
word  "entice."  "Entice"  means  to  draw  on, 
by  exciting  hope  and  desire;  to  allure;  to 
attract.  Nothing  could  be  more  alluring  to 
the  minds  of  some  boys  15  years  of  age  than 
the  hope  of  taking  a  free  trip  to  sections  with 
regard  to  which  -  their  curiosity  has  been 
aroused,  and  of  gratifying  their  desire  to  have 
a  good  time,  in  preference  to  sharing  the 
cares,  ofttimes  monotonous,  which  burden 
them  at  home.  Certainly  the  law  was  meant 
to  cover  such  cases  as  this,  and,  while  the 
penalty  for  such  an  Infraction  of  the  statute 
should  be  much  milder  than  for  such  a  crime 
as  Gravett's  Case,  still  that  Is  a  matter  of 
judicial  discretion,  not  legally  reviewable  un- 
less the  statutory  penalty  be  exceeded. 
Judgment  affirmed. 
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(Noau  463,  464.) 

(Court  of  Appeals  of  Georgia.   Not.  14,  1907.) 

1.  Discovert— PBODtTcnoN  of  Dooumnrt*— 
Discretion  of  Court. 

The  refusal  of  the  court  to  enter  judgment 
bj  default  against  the  plaintiff,  for  failure  to 
produce  documents  required  by  notice  served  on 
behalf  of  the  defendant,  was  not  an  abuse  of  dis- 
cretion. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig 
vol.  16.  Discovery,  |  139.] 

2.  Carriers— Cabriaob  of  Goods— Construc- 
tion or  Contract— Law  of  What  State  to 
Govern. 

A  contract  of  carriage,  though  made  in  a 
foreign  state,  is  not  necessarily  governed,  in 
matters  of  construction  and  effect,  by  the  laws 
of  that  state,  where  the  contract  is  to  be  partly 
performed  in  this  state.  This  is  especially  true 
as  to  requirements  which  are  to  be  wholly  per- 
formed in  this  state. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  f  220.] 

8.  Same— Contracts  Limiting  Liabii«ity. 

A  pass  entitling  a  shipper  to  transporta- 
tion witiiout  payment  of  fare  is  a  good  consid- 
eration to  support  a  special  contract  made  by 
him  with  the  carrier,  limiting  the  latter's  com- 
mon-law liability. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dif . 
vol.  9,  Carriers,  fS  648,  644.] 

4.  Sake— Actions  for  Loss  or  Injury- Pre- 
sumptions AND  Burden  of  Proof. 

If  a  carrier  relies  upon  a  special  ^contract 
to  vary  his  common-law  liability,  the  burden  is 
on  him  to  show  that  any  damage  which  occurred 
was  within  the  exception,  and  also  that  it  was 
not  occasioned  by  his  negligence. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  §f  722-725.] 

5.  Sams— Notice  of  Damage— Waiver. 

Where  a  contract  of  shipment  requires  the 
owner  or  shipper  to  give  notice  in  writing  of 
any  damage  to  the  shipment  before  it  is  un- 
loaded, such  stipulation  may  be  waived.  If  the 
carrier's  agent,  without  objection  to  the  form  of 
the  notice,  receives  and  acts  upon  an  oral  notice, 
a  waiver  of  the  requirement  as  to  its  being  in 
writing  results. 

[Dd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  f  711.] 

6.  Same. 

The  coort  erred  in  directing  a  verdict 
(Syllabua  by  the  Court) 

Error  from  City  Court  of  Bazley;  J.  H. 
Thomas,  Judge. 

Action  by  J.  H.  Carter  &  Co.  against  the 
Southern  Railway  Company.  Judgment  for 
defendant,  and  plaintiffs  bring  error,  and 
defendant  assigns  a  cross-bill.  Judgment  on 
the  main  bill  reversed,  on  the  cros%-biIl  af- 
firmed. 

V.  B.  Padgett  for  plaintiffs.  De  Lacy  & 
Bishop,  Parker  &  Moore,  and  Lomar  Rucker, 
for  defendant 

RUSSELL,  J.  This  case  is  before  us  on  a 
main  bill  and  a  cross-bill  of  exceptions.  J. 
H.  Carter  &  Co.  brought  an  action  against 
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the  Southern  Railway  Company  for  damages 
to  live  stodt  while  in  transit  After  all  of 
the  evidence  had  been  submitted,  the  court, 
upon  motion  of  defendant's  counsel,  directed 
a  verdict  in  favor  of  the  defendant'  The  ' 
plaintiffs  moved  for  a  new  trial,  and  now 
except  to  the  refusal  of  that  motion.  Tb» 
defendant  having  properly  filed  its  excep- 
tions pendente  lite,  excepts,  by  cross-bill,  to 
the  refusal  of  the  court  to  grant  an  order 
peremptorily  requiring  the  plalntiflb  or  their 
attorney  to  produce  in  court  to  be  used  as 
evidence  by  the  defendant,  certain  contractr 
between  the  parties,  and  assigns  error  upon 
the  refusal  of  the  court  to  grant  a  Judgment 
as  by  default  in  favor  of  the  defendant, 
upon  the  failure  of  plaintiffs  and  their  at- 
torney to  produce  said  contract  If  the  de- 
fendant's contention  as  set  forth  in  the  cross* 
bill  is  well  taken,  it  will  be  determinative  of 
tlie  whole  case,  and  for  that  reason  we  wilF 
first  pass  upon  the  cross-bill. 

It  appears,  from  the  record,  that  at  the 
June  term,  1906,  of  the  city  court  of  Baxley. 
the  present  case  being  then  on  trial,  and  a 
part  of  the  evidence  having  l>een  Introduced, 
it  was  brought  to  the  attention  of  the  court 
that  V.  B.  Padgett  Esq.,  plaintiffs*  attorney, 
had  in  his  possession,  and  in  court,  certain 
live  stock  contracts  relating  to  the  shipment 
which  was  the  basis  of  the  suit  to  wit,  a 
special  live  stock  contract  executed  at  Ft 
Worth,  Tex.,  February  10,  1906,  between  the 
Missouri,  Kansas  &  Texas  Railway  Com- 
pany and  the  Ft.  Worth  Horse  ft  Mule  Com- 
pany, shippers,  for  the  shipment  of  one  car 
of  80  horses  to  J.  H.  Carter  ft  Co.,  Baxley, 
Ga.,  upon  certain  terms  and  conditions  in 
said  contract  set  forth;  also,  a  live  stock 
contract  executed  at  Shreveport,  February 
13,  1906,  between  the  Vicksburg,  Shreveport 
ft  Pacific  Railway  and  J.  H.  Carter  ft  Co., 
shippers,  for  the  shipment  of  one  car,  said  to 
contain  90  horses,  from  Shreveport  to  Vicks- 
burg, consigned  to  J.  H.  Carter  ft  Co^  Bax- 
ley, Ga.;  also,  a  live  stock  contract  executed 
at  Vicksburg,  February  14,  1906,  between  the 
Vicksburg,  Shreveport  ft  Pacific  Railway 
Company  and  J.  H.  Carter  ft  Co.,  shippers, 
for  transportation  of  one  car,  said  to  contain 
80  head  of  horses,  from  Vicksburg  to  Me- 
ridian, consigned  to  J.  H.  Carter  ft  Co.  at 
Baxley,  Ga.  Upon  the  admission  of  plain- 
tiffs' attorney  that  he  had  the  said  contracts 
in  court  and  upon  his  refusal  to  produce  the 
same  upon  the  verbal  request  of  defendants 
attorney,  for  the  purpose  of  being  used  in  evi- 
dence, the  court  required  the  attorney  for 
plaintiffs  to  produce  said  contracts  instanter, 
and  they  were  so  produced,  upon  the  oral  mo- 
tion of  defendant's  attorney,  who  stated  in 
fils  place  that  they  were  matefial  to  the  is- 
sue. Defendant  then  tendered  the  contracts 
in  evidence.  PlaintifM'  counsel  objected  t» 
the  admission  of  the  contracts  in  evidence, 
upon  the  ground  that  they  were  not  author- 
ized by  the  pleadings,  whereupon  the  defend- 
ant amended  its  plea  and  set  up  said  con- 
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tracts.  The  trial  of  the  case  was  at  this 
point  arrested,  and  the  case  was  withdrawn 
from  the  Jury  and  continued,  upon  plaintiffs' 
motion*  The  contracts  were  returned  to 
plaintiffs'  attorney,  and  were  left  in  his  cus- 
tody. A  few  days  thereafter  the  defendant's 
attorney  gave  the  plaintiffs  notice  in  writing 
to  produce  said*  contracts  at  the  next  suc- 
ceeding term  of  court,  and  thereafter  until 
the  final  disposition  of  the  case,  which  notice 
was  served  upon  the  attorney  for  the  plain- 
tiffs on  June  11.  1906.  At  the  August  term, 
1906,  the  defendant's  attorney  called  for  a 
response  to  the  notice  to  produce,  and  both 
an  oral  and  a  written  response  thereto  was 
made.  The  three  persons  composing  the  part- 
nership of  J.  H.  Carter  &  Co.  each  testified 
that  the  papers  in  question  were  not  in  their 
custody,  and  that  they  knew  nothing  of  them. 
Mr.  Padgett,  the  attorney  for  the  plaintiffs, 
stated  that  he  considered  the  contracts  not 
material  to  the  contentions  in  the  case,  and 
that  he  had  turned  them  over  to  his  sten- 
ographer, who  had  destroyed  them.  He  fur- 
ther testified:  "When  the  court  forced  me  to 
produce  these  papers 'at  a  former  trial,  I 
understood  that  he  had  no  power  to  do  so 
if  I  had  not  had  them  in  the  courtroom. 
And  I  made  up  my  mind  then,  as  I  was  being 
treated  unfairly,  if  I  ever  got  hold  of  them 
again  that  I  would  destroy  them,  and  that 
the  defendant  should  never  get  them  In  its 
possession  again.  They  were  destroyed  in 
my  office,  not  without  my  consent  I  will 
say,  further,  that  at  the  trial  Mr.  Luke 
White  swore  that  these  papers  were  not  con- 
tracts under  which  this  stock  was  shipped, 
but  were  given  him  as  a  mere  pass  to  come 
there  on,  and  therefore  I  did  not  think  them 
material  to  the  case,  so  had  them  destroyed." 
The  written  response  of  the  plaintiffs  to 
the  notice  to  produce  was  as  follows:  "Now 
comes  the  plaintiffs,  in  answer  to  a  motion 
to  produce,  served  upon  them,  and  attach 
the  shipping  contract  or  bill  of  lading  called 
for  in  the  first  paragraph  of  said  motion. 
Further  answering  said  notice,  the  plaintiffs 
say  that  the  other  two  Instruments  therein 
mentioned  and  described  are  not  in  their 
possession,  power,  custody,  or  control,  and 
plaintiffs  further  say  that  there  was  no  such 
valid  contract  as  referred  to  therein,  and  if 
such  was  In  existence  it  is  not  now  in  their 
power,  custody,  or  control.  •  ♦  ♦  Nor 
have  they  been  since  the  service  of  said  no- 
tice." On  the  hearing  had  on  the  notice  to 
produce  and  the  answer  thereto,  the  defend- 
ant's attorney  stated,  in  his  place,  that  the 
papers  called  for,  and  which  were  not  pro- 
duced, were  not  in  the  custody,  power,  or 
control  of  the  defendant,  or  of  defendant's 
attorney,  but  they  are  now,  or  have  t>een,  in 
the  power,  nossesslon,  custody,  or  control  of 
the  plaintiffs  or  their  attorney,  and  that  they 
are  material  to  the  case,  and  moved  the 
court  for  a  judgment  in  favor  of  the  de- 
fendant as  by  default.  Upon  this  oral  mo- 
tion being  overruled,  and  after  the  court  had 
required  the  verbal  response  to  the  notice 


to  produce,  to  which  we  ham  referred  before, 
the  defendant  by  Its  attorneys,  filed  a  writ- 
ten motion  for  a  peremptory  order  requiring 
the  plaintiffs  or  their  attorney  to  produce  in- 
stanter  the  contracts  executed  at  Shrev^xvrt 
and  Vlcksburg,  respectively,  to  be  used  as 
evidence,  by  the  defendant  in  said  case,  and, 
upon  a  refusal  or  failure  to  so  produce  the 
same  in  response  to  said  order,  defendant 
moved  the  court  to  enter  a  judgment  as  by 
default  against  the  plaintiffs  and  in  favor  of 
the  defendant  The  refusal  of  the  court  to 
grant  this  motion  is  the  ruling  to  which  ex- 
cepticm  is  taken  by  the  cross-bill  of  exer- 
tions. 

We  might  think  that  the  court  erred  in  re- 
fusing the  peremptory  order  requiring  the 
production  of  the  contracts,  under  the  cir- 
cumstances disclosed  by  the  record,  and  yet 
we  might  not  be  prepared  to  reverse  a  judg- 
ment either  granting  or  refusing  such  a 
peremptory  order.  An  important  exercise  of 
discretion  on  the  part  of  the  trial  judge  is 
necessary,  and  it  is  only  when  this  discre- 
tion is  abused  that  it  should  be  controlled  by 
the  reviewing  court  Of  course,  as  we  have 
already  ruled  In  Central  of  Ga.  Ry.  Co.  t. 
Lewis,  2  Ga.  App.  — ,  58  S.  B.  674,  the  court 
could  not  order  a  judgment  by  default  until 
there  had  been  a  peremptory  order  of  the 
court  requiring  a  production  of  the  contracts 
in  question. 

Defendant's  counsel  seem  to  rely  upon  the 
action  of  the  judge  at  the  previous  term  of 
the  court  as  a  substitute  for  this  peremptory 
order.  It  Is  true  that  the  court  required  the 
plaintiffs'  counsel  instanter  to  produce  the 
papers  in  question  at  the  June  term,  but  they 
were  afterwards  returned  to  plaintiffs'  coun- 
sel, and,  according  to  the  undisputed  testi- 
mony, destroyed  prior  to  the  service  of  the 
notice  to  produce.  Whether  the  conduct  of 
plaintiffs'  counsel,  as  insisted  by  attorneys 
for  the  defendant,  be  reprehensible  or  not, 
is  immaterial,  upon  the  consideration  of  the 
effect  of  the  notice  to  produce.  If,  basing 
his  judgment  upon  the  fact  that  the  papers 
were  not  in  existence  at  the  time  of  the 
service  of  the  notice  to  produce,  or,  for  any 
other  reason,  the  court,  in  the  exercise  of  a 
sound  discretion,  declined  to  grant  the  per^ 
emptory  order,  there  could  be  no  judgihent 
rendered  under  the  terms  of  Civ.  Code 
1895,  f  5250;  and  the  motion,  as  offered  by 
defendant's  counsel,  that  a  judgment  be  di- 
rected, was  perhaps  not  sufiiciently  technical. 
The  only  judgment  that  could  be  rendered 
against  the  plaintiffs,  under  the  rule,  would 
be  as  in  case  of  nonsuit  The  judgment,  "as 
in  case*  of  judgment  by  default*'  is  applicable 
only  to  judgments  against  the  defendant 
We  think  that  the  court  might  have  attached 
plaintiffs'  counsel  for  contempt  of  court,  for 
destroying  the  papers.  If  it  appeared  from  the 
record  that  they  had  already  been  admitted 
in  evidence  on  the  previous  trial  of  the  case. 
But  this  does  not  appear  from  the  cross-bill 
of  exertions.  It  seems  that,  when  the  pa- 
pers were  tendered  by  defendant's  counsel 
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after  the  court  had  required  their  .production, 
plaintiffs'  counsel  properly  objected  that  they 
were  not  authorized  by  the  pleadings,  and 
that  counsel  for  the  defendant,  either  because 
he  recognized  the  Justness  of  the  objection, 
or  because  the  court  sustained  it  (the  record 
is  silent  upon  the  subject),  proceeded  to 
anoend  the  defendant's  answer  to  meet  the 
objection,  by  setting  up  the  contracts  as  a  de- 
fense. If  this  surmise  is  correct,  the  papers 
were  really  never  in  oTidence.  In  any  event, 
it  i^ainly  appears  that  the  papers  in  question 
were  destroyed  before  the  service  of  the  no- 
tice to  produce,  and,  no  matter  how  the  court 
might  properly  deal  with  the  plaintiffs'  attor- 
ney as  for  contempt  of  court,  he  was  not  re- 
quired to  punish  the  plaintiffs  themselves  by 
the  penalty  of  nonsuit,  when  it  plainly  ap- 
peared that  each  of  the  plaintiffs  was  igno- 
rant both  of  the  notice  to  produce  and  of  the 
destruction  of  the  papers.  We  therefore  see 
no  error  in  refusing  the  peremptory  order; 
and,  as  stated  above,  without  the  peremptory 
order  the  court  c^ould  not  enter  the  Judgment 
sought  by  the  defendant  The  judgment  up- 
on the  cross-bill  is  therefore  affirmed. 

Plaintiffs  in  error,  in  their  main  bill  of  ex- 
ceptions, by  complaint  specially  urged  tn  their 
motion  for  new  trial,  except  specially  to  the 
*  admission  in  evidence  of  the  original  live 
stock  contract  entered  into  between  the  Mis- 
souri, Kansas  A  Texas  Railway  Company  and 
the  Ft  Worth  Horse  &  Mule  Company: 
First,  because  said  contract  had  been  proven 
to  be  without  a  ^consideration  and  nudum 
pactum ;  second,  because  the  stipulations  and 
agreements  therein  contained  are  null  and 
void;  third,  because  the  special  stipulationa 
contained  therein  with  reference  to  notice, 
etc.,  to  be  given  by  the  plaintiffs  t^  the  de* 
fendant,  are  not  binding;  fourth,  because 
said  contract  Is  in  violation  of  the  laws  of 
Texas  and  against  the  public  policy  of  that 
state. 

We 'do  not  think  that  any  of  these  objec- 
tions are  well  taken.  It  is  settled  tl\at  where 
an  action  is  brought  against  a  carrier  for 
damages  dependent  upon  either  statutory  or 
conunon-law  liability,  the  defendant  may 
plead  a  special  contract  in  its  defense.  All  of 
the  objections  urged  by  plaintiffs'  counsel  to 
the  admissibility  of  the  contract  depended  up- 
on extraneous  evidence,  and  therefore  raised 
a  series  of  issuable  facts.  The  objections 
made  might  properly  have  been  addressed  to 
the  effect  of  the  contract  but  could  not  pos- 
sibly bear  upon  its  admissibility.  With  ref- 
erence to  the  first  objection,  there  was  no  con- 
flict In  the  evidence  nor  any  proof,  as  claimed 
by  plaintiffs'  counsel,  that  the  contract  was 
without  consideration,  and  therefore  nudum 
pactum.  The  contract  declares  that  the  car- 
rier is  conveying  the  shipment  at  a  reduced 
rate  of  freight,  and  we  find  no  evidence  in  the 
record  which  disputes  this.  The  contract  al- 
so, states  that  the  agent  of  the  shipper  is  to 
be  provided  with  free  transportation  from  Ft 
Worth,  Tex.,  to  Baxley,  Ga.,  and  the  evidence 


qf  one  of  the  plaintiffs  fully  corroborates  this 
statement  The  second  objection  could  well 
have  been  overruled,  because  it  sets  out  no 
specific  ground  of  objection,  so  as  to  enable 
the  court  to  rule  upon  it  The  third  objec- 
tion, under  the  decision  in  Southern  Ry.  Co. 
V.  Adams,  115  Ga.  705,  42  8.  B.  85,  was  with- 
out point  To  have  determined  the  fourth  ob- 
jection In  favor  of  the  plaintiffs  in  error,  the 
court  would  have  had  to  give  to  the  laws  of 
Texas  an  extraterritorial  force  not  only  not 
authorized  by  the  Constitution  of  the  United 
States,  but  repugnant  to  article  1,  §  8,  par.  8, 
of  that  instrument  Civ.  Code  1895,  f  5974. 
See,  also.  Central  of  Ga.  Ry.  Co.  v.  Murphey, 
196  U.  S.  198,  25  Sup.  Ct  218,  49  L.  Ed.  444. 
The  contract  was  to  be  performed  in  this 
stater  as  well  as  in  *the  state  of  Texas,  and, 
though  a  contract  of  carriage  is  made  in  a 
foreign  state,  it  is  not  necessarily  governed, 
in  matters  of  construction  and  effect  by  the 
laws  or  that  state,  where  the  contract  is  to  be 
partly  performed  in  this  state  and  in  a  num- 
ber of  other  states.  And  this  is  especially 
true  as  to  requirements  of  the  contract  which 
are  to  be  wholly  performed  in  this  state. 

The  second  special  ground  of  the  plaintiffs' 
motion  for  new  trial  complains  of  the  admlfr- 
sion  of  the  contract  made  between  Vlcksburg, 
Shreveport  ft  Pacific  Railway  and  J.  H.  Car* 
ter  ft  Co.  The  objections  to  this  contract 
urged  by  plaintiffs'  counsel,  and  which  were 
ovo'ruled  by  the  court  were:  '*(1)  Because 
the  same  is  Irrelevant  and  inadmissible,  be^ 
cause  it  has  not  been  shown  that  the  South- 
em  Railway  Company,  the  defendant,  had 
any  connection  with  said  contract  or  knew 
of  its  existence,  until  after  the  filing  of  this 
suit,  and  that  the  defendant  never  transport- 
ed this  property  under  this  contract  or  had 
any  connection  whatever  with  the  contract 
And  no  consideration  Is  shown  upon  which  to 
base  a  new  contract  (2)  Because  it  is  not 
shown  that  the  railway  company  accepted 
this  stock  under  this  contract  or  delivered  it 
under  this  contract;  and  upon  the  further 
ground  that  it  is  a  copy  of  a  contract,  and 
not  the  original,  the  court  holding  the  origi- 
nal had  been  accounted  for  by  the  evidence 
as  set  out  In  the  brief.  (3)  Because  the  de- 
fendant under  the  evidence,  accepted  trans- 
portation and  delivered  said  stock  under  the 
original  contract,  made  at  Ft  Worth,  Tex., 
between  the  Ft  Worth  Horse  ft  Mule  Com- 
pany and  the  Missouri,  Kansas  ft  Texas  Rail- 
way Company." 

We  think  that  the  first  objection  could  have 
been  properly  overruled  upon  the  ground  that 
the  contract  between  the  Missouri,  Kansas  ft 
Texas  Railway  Company  and  the  Ft  Worth 
Horse  ft  Mule  Company  previously  Introduo- 
ed,  applied  by  its  very  terms  to  any  connect- 
ing carrier  who  transported  the  shipment 
over  any  part  of  the  route  between  Ft  Worth 
and  Baxley,  and  it  was  undisputed  that  the 
shipment  reached  Baxley  by  the  Southern 
Railway  Company's  line,  and  the  latter  com- 
pany would  be  presumed.  In  the  ordinary 
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oourae  of  Boch  shipment,  to  be  familiar  witli 
the  terms  and  conditions  of  the  contract  of 
shipment  The  consideration  of  the  contract 
was  supplied  by  the  free  pass  accepted  by  the 
agent  of  the  shipper,  if  by  nothing  else. 
What  we  have  said  disposes  of  all  of  the 
second  objection  to  the  admissibility  of  the 
contract  except  that  it  was  further  objected 
that  it  was  a  copy  contract  There  was  cer- 
tainly no  error  in  admitting  It  upon  that 
ground,  for  the  plaintiffs'  counsel  had  ad- 
mitted that  he  had  destroyed  the  original. 
We  can  hardly  Imagine  a  case  in  which  the 
loss  of  the  original  could  be  more  thoroughly 
accounted  for.  The  third  objection  was  prop- 
erly overruled,  because  It  does  not  appear  In 
the  evidence  under  what  contract  the  defend- 
ant company  accepted  "or  transported,  the 
stock  in  question,  or  that  it  was  not  under 
the  contract  thus  objected  to.  There  4s  no 
merit  whatever  in  the  first  three  grounds  of 
the  plaintiffs'  motion  for  new  trial. 

We  think,  however,  that  the  fourth  ground 
is  meritorious,  and  that  the  court  erred  in 
directing  a  verdict  for  the  defendant  for 
the  reason  that  the  evidence  raised  issues 
of  fact  which  the  Jury  alone  could  determine. 
It  is  true  that  the  plaintiffs  could  not  re- 
cover for  damages  resulting  from  failure  to 
feed  and  water  the  stock,  or  for  carrying 
them  overtime  without  food  and  water  and 
rest  in  violation  of  the  United  States  statute 
upon  that  subject,  because  It  appears,  with- 
out contradiction,  that  the  plaintiffs  author- 
ized the  carrier  to  proceed  without  watering 
and  feeding  the  stock.  But  the  plaintiffs' 
petition  alleged  that  some  of  the  stock  were 
bruised,  wounded,  and  otherwise  damaged  in 
transportation*  This  could  not  have  been  the 
result  of  lack  of  food  or  water,  but  depended 
upon  the  manner  of  running  the  train.  The 
allegations  of  the  petitioner  upon  this  sub- 
ject were  perhaps  demurrable,  but  no  com- 
plaint is  made  upon  that  subject  It  may  be 
assumed  therefore  that  the  platntlflB  had  a 
right  to  recover  ,for  injuries  received  other 
than  those  due  to  lack  of  food  and  water, 
and  that  the  burden  of  proof  was  upon  the 
railway  company  to  show  that  the  injuries 
proved  to  have  been  received  by  the  stock 
were  not  due  to  its  negligence. 

While  the  contract  provides  that  the  claim 
for  damages  shall  be  preceded  by  a  notice 
in  writing,  given  prior  to  the  unloading  of 
the  stock,  setting  forth  the  injuries  claimed 
and  the  amount  of  the  claim.  Still  it  was 
expressly  held  in  Hill  v.  Telegraph  Go.,  85 
Ga.  430,  11  S.  B.  874,  21  Am.  St  R^.  166, 
that  this  requirement  or  stipulation  of  the 
contract  .may  be  waived.  In  that  case  it 
was  held  that  the  oral  promise  of  the  agent 
of  the  telegraph  Vompany  to  look  into  the 
claim,  and  his  subsequent  refusal  to  pay, 
upon  the  ground  that  the  company  was  not  to 
blame,  was  a  sufficient  waiver  that  the  de- 
mand should  be  in  writing.  And  we  think, 
hi  this  case,  the  fact  which  as  it  appeared 
from   the  evidence^  that  the  agent  of  the 


Southern  Railway  Oompany  not  only  went  in 
company  with  the  iHaintiffs'  attorn^  to 
make  an  examination  as  to  the  Justness  of 
the  plaintiffta'  claim,  but  also  entered  upon 
the  freight  bill  a  memorandum  that  one  horse 
was  badly  scratched  and  bruised,  might  be 
a  sufficient  waiver  of  the  stipulation  in  the 
contract  that  the  daim  should  be  presented 
in  writing.  The  purpose  of  the  written  no- 
tice is  to  advise  the  carrier  and  inform  him 
of  the  nature  of  the  demand  against  him. 
Such  a  stipulation  of  the  written  contract 
may  be  waived,  and  if  the  carrier's  agent 
without  objection  to  the  form  of  the  notice, 
receives  and  acts  upon  an  oral  notice,  a 
waiver  of  the  requirement  as  to  its  being  in 
writing  results.  The  evidence  upon  this  8u> 
Ject  should  at  least  have  been  submitted  to 
the  Jury,  for  them  to  determine  whether  or 
not  the  carrier  had  waived  this  stipuiaticMi 
of  the  contract  In  Central  R.  Oo.  v.  Pickett 
87  Oa.  737,  18  S.  E.  750,  It  was  held  that  no 
railroad  company  can  legally  contract  against 
liability  for  Injuries  caused  by  its  own  negli- 
gence, and  a  similar  notice  to  that  relied  up- 
on by  the  defendant  company  in  this  case 
was  held  unnecessary,  partly  upon  the  ground 
that  the  defendant  had  actual  knowledge  of 
the  injury.  According  to  some  of  the  testi- 
mony, the  defendant  in  this  case,  through  its 
agent  at  Baxley,  had  this  knowledge  and  a 
fair  opportunity  for  making  a  complete  ex- 
amination, before  the  stock  was  intermingled. 
Two  questions  (omitting  other  probable  is- 
sues) in  the  case  should  have  been  considered 
by  the  Jury:  Whether  the  horses  were  in- 
jured, so  far  as  wounds,  cuts,  and  bruises 
are  ^concerned,  by  the  negligence  of  the  defend- 
ant company;  and  whether  the  company 
waived  the  requirement  that  the  claim  for 
damages  should  have  been  presented  to  it  in 
writing.  If  the  Jury  found  either  of  these  is- 
sues in  favor  of  the  defendant  the  plaintiffs 
could  not  recover;  but  if  the  Jury  found 
both  of  these  issues  In  favor  of  the  plain- 
tiffs, they  would  be  entitled  to  recover  such 
an  amount  as  the  evidence  might  Justify. 
We  think,  therefore,  that  the  court  erred  in 
directing  a  verdict 

Judgment  on  the  main  bill  of  exceptions^ 
reversed;  on  cross-bill,  affirmed* 


(129  Ga.  435) 
RBDMAN  BROS.  v.  MAYa 
(Supreme  Ck>art  of  Georgia.     Nov.  13,  IQOT.) 

Spscitio  Perfobmarck— Evidbncs. 

Where  8pecl6c  performance  is  sought  for 
the  enforcement  of  a  parol  contract  for  the  sale 
of  lands,  such  contract  and  the  terms  thereof 
should  be  established  so  clearly,  strongly,  and 
satisfactorily  as  to  leave  no  reasonable  doubt 
oa  to  the  agreement;  and  the  evidence  in  this 
case,  In  clearness,  strength,  and  precision,  fail- 
ing entirely  to  measure  up  to  this  standard,  the 
court  did  not  err  in  setting  aside  the  verdict  fot 
the  plaintiff  and  granting  a  new  trial. 

[Ed.  Note.— For  cases  in  point  see  Gent  Dig, 
vol.  44,  Specific  Performance.  tl  887-380.1 

(Syllabus  by  the  Ooort) 
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Error  from  Superior  Oourt,  Butts  Ooonty; 
A  J.  Reagan,  Judge. 

Action  by  Redman  Bros,  against  R.  W. 
Mays.  Verdict  for  plaintiffs.  From  an  or- 
der granting  a  new  trial,  plalntlfls  bring  er> 
lor.    Affirmed. 

Redman  Bros,  brougbt  an  action  against 
Hays  and  alleged  the  following  facts:  Dup- 
ing the  year  1897  plaintiffs  purchased  from 
Baimes  &  Sanders  one  engine  and  sawmill, 
together  with  a  tract  of  land  60  yards  square 
on  which  to  erect  and  maintain  a  gin  house 
and  yard.  Petitioners  allege  that  they  hhve 
paid  Barnes  &  Sanders  the  purchase  price  of 
said  land  and  machinery,  viz.,  the  sum  of 
$300;  that  Barnes  &  Sanders  have  failed  to 
make  and  deliver  to  petitioners  a  deed  to 
said  property,  though  often  requested  by  pe- 
titioner to  do  so;  that  petitioners  have  erect- 
ed Improvements  on  said  land  of  the  value 
of  $450;  that  in  October,  1899,  said  Barnes 
&  Sanders  executed  and  delivered  to  one  Q. 
P.  Sanders,  a  brother  of  the  said  Sanders  of 
the  firm  of  Barnes  ft  Sanders,  a  deed  to  the 
above-mentioned  property,  and  in  October, 
1903,  said  G.  P.  Sanders  conveyed  said  prop- 
erty to  defendant.  Mays.  Plaintiff  alleges 
that  said  G.  P.  Sanders  and  said  Mays  ac- 
cepted said  deeds  '*with  full  notice  of  plain- 
tiffs' equities  in  said  land,  plaintiffs  being 
continuously  in  possession  thereof,  and  that 
said  deeds  were  executed  and  accepted  with 
full  knowledge  of  all  the  facts,  and  for  the 
flole  purpose  of  defrauding  your  petitioners, 
and  that  said  Mays,  G.  P.  Sanders,  and 
Barnes  &  Sanders  conspired  and  colluded  to 
defraud  your  petitioners  out  of  said  premi- 
ses." It  is  also  alleged  that  during  the 
spring  of  1905  defendant.  Mays,  entered  upon 
said  land  and  removed  all  of  the  buildings 
erected  there  by  petitioners.  Wherefore  pe- 
titioners prayed  that  they  "have  Judgment 
against  said  Mays  for  the  premises  in  dis- 
pute," and  that  they  have  judgment  for 
damages  sustained  by  reason  of  the  removal 
of  said  buildings  by  the  defendant.  The  de* 
fendant  In  his  answer  denied  the  material 
averments  of  the  petition,  and  alleged  that 
lie  is  the  lawful  owner  of  the  premises  in 
dispute  under  the  said  deeds  from  Barnes  & 
Banders  to  G.  P.  Sanders,  and  from  G.  P. 
Sanders  to  the  defendant  The  case  was 
regularly  submitted  to  a  jury,  and  a  verdict 
was  returned  in  favor  of  the  plaintiffs.  The 
defendant  moved  for  a  new  trial  upon  nu- 
merous grounds.  The  court  sustained  the 
motion,  and  ordered  that  a  new  trial  be 
sninted.  This  was  the  second  grant  of  a 
new  trial.  The  plaintiffs,  Redman  Bros.,  ex- 
erted. 

O.  1m  Redman  and  O.  M.  Duke,  for  plain- 
tiffs in  error.  Ray  ft  Ray,  H.  M.  Fletcher, 
and  Jno.  R.  L.  Smith,  for  defendant  in  error. 

BECK,  J.  (after  stating  the  facts  as 
above).  1.  In  the  case  of  Printup  v.  Mitch- 
ell, 17  Ga.  668,  03  Am.  Dec  256,  it  is  said: 


'*A.  parol  contract  for  land,  like  the  reforma- 
tion of  a  deed  by  parol  proof,  should  be  made 
out  so  clearly,  strongly,  and  satisfactorily 
as  to  leave  no  reasonable  doubt  as  to  the 
agreement  It  is  a  serious  matter  to  substi- 
tute a  parol  sale  of  real  estate  for  a  deed.'* 
In  the  case  of  Dwight  v.  Jones,  116  Ga.  744, 
42  S.  EL  48,  It  is  said  that  the  rule  just  an- 
nounced above  is  well  settled.  See,  also,  26 
Am.  Eng.  Bncy.  of  Law  (2d  Ed.)  190.  The 
evidence  in  this  case  fails  entirely  to  meas- 
ure up  to  this  standard  of  strength  and 
clearness.  In  the  petition  as  originally  filed 
it  will  be  observed  that  plaintiffs  alleged  a 
contract  for  the  purchase  of  a  lot  of  land 
described  as  follows:  "A  sufficient  amount 
of  land  to  erect  a  gin  house  and  yard  there 
around-Hsaid  premises  being  situated  at 
Stack,  Ga.,  in  Butts  Ck>.,  and  bounded  north 
by  lands  of  J.  A.  Dodson,  east  by  the  Hoard 
estate,  south  by  public  road  leading  from 
Dempsey's  Ferry  to  Jackson,  Ga.,  west  by 
road  leading  from  said  gin  house  to  Mace- 
donia Colored  Church;  said  land  being  the 
land  upon  which  said  firm  of  Redman  Bros, 
erected  and  operated  a  public  gin  during  the 
years  1897,  1898,  and  1899;  said  land  con- 
taining 40  yards  square.*'  Subsequently  by 
way  of  amendment  they  alleged  "that  the 
tract  of  land  described  in  original  petition 
is  more  fully  described  as  follows:  Bounded 
on  the  north  by  lands  now  owned  by  J.  A. 
Dodson,  east  and  south  by  lands  of  R.  W. 
Mays,  and  west  by  road  leading  from  public 
road  to  negro  church — and  that  said  tract 
or  parcel  of  land  contains  50  yards  fronting 
road  to  negro  church,  and  running  back  east 
40  yards,  being  60x40  yards,  and  that,  wher- 
ever it  appears  on  original  declaration  40 
yards  square,  it  be  made  to  read  60  yards 
square."  Giving  effect  to  the  last  averment 
in  the  amendment,  it  would  seem  that  the 
plaintiffs  were  seeking  to  recover  a  lot  60 
yards  square;  and,  inasmuch  as  the  vordiet 
was  for  the  premises  in  dispute,  the  Jury 
must  have  intended  to  find  that  the  plaintiffs 
were  entitled  to  a  decree  for  the  specific  per^ 
formance  of  a  contract  of  sale  of  a  lot  of 
land  of  those  dimensions.  That  finding  is 
without  evidence  to  support  it,  as  will  be 
seen  from  an  examination  of  the  testimony 
relating  to  the  terms  of  the  contract,  the  in- 
terest bought,  and  the  dimensions  and  de- 
scription of  the  lot  alleged  to  have  been  pur- 
chased. The  testimony  upon  these  points 
being  in  substance  as  follows: 

T.  E.  Redman  testified:  **I  owned  Jointly 
with  Barnes  ft  Sanders  some  machinery 
(sawmill  and  outfit).  I  owned  one-third,  and 
they  owned  two-thirds.  •  •  •  We  decid- 
ed to  move  to  Starks  on  their  own  one-acre 
lot,  to  put  up  a  ginnery.  •  •  ♦  I  remark- 
ed to  Charlie  (Sanders,  of  the  firm  of  Barnes 
ft  Sanders),  'You  know  I  have  got  no  deed 
to  that  lot  we  are  going  to  erect  this  gin- 
nery on,'  and  Charlie  remarked,  'That  Is  all 
right,  you  will  own  one- third  interest  in  if; 
and   (being  brothers-in-law)   I   had  the   ut- 
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most  confidence  In  him.  •  ♦  •  He  then 
Bold  out  to  J.  C.  Redman  (the  other  member 
of  the  firm  of  Redman  Bros.)  with  the  same 
understanding,  that  the  land  was  to  go  with 
the  machinery.  •  •  •  When  they  [Barnes 
ft  Sanders]  were  preparing  to  lay  the  founda- 
tions of  that  building  (a  warehouse),  they 
bad  ua  to  come  out  there.  •  •  •  They 
wanted  to  know  if  that  would  give  us  room 
enough  for  that  gin  house  lot,  and  we  told 
them  It  would.  •  •  •  i  don't  remember 
whether  we  stepped  it  or  not  •  •  •  I 
noTor  did  step  the  width  of  it  until  this 
suit  was  brought  I  stepped  it  from  the  ne- 
gro church  road  back  to  the  warehouse.  It 
was  40  steps  from  the  negro  church  to  the 
warehouse.  It  was  about  45  or  50  feet 
across.  We  bought  the  entire  width  of  the 
lot  running  up  to  that  warehouse.  I  knew 
we  bought  enough  land  for  them  to  put 
up  that  house  (gin  house  24x86  feet,  with 
boiler  room  24x24  feet,  and  seed  room  14x10 
feet).  I  did  not  know  how  much  we  bought 
from  them  by  actual  measurements.  I  think 
I  did  swear  last  February  we  bought  40 
yards  square.  I  stepped  it  I  knew  it  was 
40  yards — 40  steps.  I  stepped  it  from  that 
warehouse  back  to  the  road  leading  to  the 
negro  church,  and,  as  to  the  exact  width  of 
that  lot,  we  were  to  have  the  entire  width  of 
It  but  we  never  did  measure  it  I  did  swear 
positively  in  February  we  bought  40  yards 
square.  I  only  stepped  It  When  it  comes 
to  actual  measurement  I  never  did  know.  I 
bought  this  land  we  are  talking  about  in 
May,  1897.  I  bought  it  from  O.  W.  Sanders. 
My  brother  John  bought  their  two-thirds  in- 
terest •  •  •  They  sold  brother  John  their 
two-thirds  interest  The  machinery  was  all 
on  the  land.  We  paid  them  $350  for  this 
property;  that  is,  brother  John,  his  part  was 
$350.  That  included  the  machinery,  the  two- 
thirds  interest  the  land  and  all.  I  made  the 
trade  in  May,  1897.  There  was  no  one  pres- 
ent but  Charlie  Sanders.  I  did  not  buy  any 
land  at  that  time.  He  told  me  I  would  own 
one-third  interest  in  it  just  the  same  as  he 
and  Homer  (Barnes).  We  paid  Barnes  & 
Sanders  $415,  including  the  land  and  the  two- 
thirds  interest  We  did  not  have  any  under- 
standing when  we  made  the  trade  as  to  when 
we  were  to  pay  this  money.  The  purchase 
price  was  $350.  The  reason  we  paid  $416, 
we  bad  gone  ahead  paying  these  different 
items,  and  I  found  we  had  paid  more  than 
we  had  promised  to  pay,  and  after  doing 
that  I  went  to  Charlie  and  Homer  (Barnes 
&  Sanders)  and  asked  them  for  the  deed. 
♦  •  •  It  was  the  understanding  betwe^i 
Barnes  &  Sanders  and  ourselves  that  this 
amount  would  go  in  payment  of  that  gin 
house  and  the  land  around  there."  J.  C.  Red- 
man testified:  "I  purchased  some  machinery 
from  Barnes  &  Sanders;  •  •  •  also  some 
land,  the  west  end  of  the  storehouse  lot  of 
Barnes  &  Sanders.  T.  EL  Redman  also  own- 
ed an  interest  in  said  machinery.    I  bought 


the  west  end  of  the  storehouse  lot  at  Stark. 
Ga.,  40  yards  square.  Redman  Bros,  par- 
chased  from  Barnes  &  Sanders  the  land  de- 
scribed in  the  Interrogatories  (this  descrip- 
tion does  not  appear  anywhere  In  the  rec* 
ord).  The  purchase  price  was  $350."  U  F. 
Redman  testified  that  In  August,  1809,  he 
heard  Tom  Redman  demand,  and  Barnes  & 
Sanders  promise  to  make,  *'a  deed  to  the 
property  on  which  they  (Redman  Bro&)  had 
built  a  gin";  the  land  referred  to  being  the 
land  "upon  which  the  gin  of  Redman  Bros, 
was  built  In  the  rear  of  the  store  of  Barnes 
ft  Sanders."  C.  L.  Redman  testified  that 
Barnes  ft  Sanders  promised  to  make  a  deed 
in  favor  of  Redman  Bros.  **to  that  land  out 
there";  also,  "I  was  there  when  these  prem- 
ises were  measured  from  the  road  up  to  the 
warehouse.  Charlie  Sanders  discussed  with 
Mr.  Redman  if  that  would  give  them  plenty 
of  room.  That  is  the  reason  he  measured 
it,  in  order  to  get  it  off  the  gin  house  lot** 

Sufficient  cause  for  the  grant  of  a  new 
trial  being  found  in  the  general  grounds  of 
the  motion,  we  have  not  thought  It  neces- 
sary to  decide  the  specific  assignments  of 
error,  assuming  that.  If  there  were  errors 
in  the  charge  of  the  court  and  the  admission 
of  evidence,  the  court  will  correct  such  ep 
rors  upon  the  next  trial,  in  case  the  same 
questions  should  then  be  raised. 

Judgment  affirmed.  All  the  Justices  con* 
cur,  except  HOLDEN,  J.,  not  presiding. 

029  Qa.  518) 
PETERSON  et  fil.  v.  LAMBERT  HOISTING 

ENGINE   OO. 
(Supreme  Court  of  C^rgia.     Nov.  16»  1907.) 

Injunction— Receives. 

Under    the    pleadings    and    facts    in    this 
case,  as  disclosed  by  the  record,  the  court  com- 
mitted no  error  in  granting  the  Injunction  and 
appointing  a  receiver. 
(Syllabus  t^  the  Court) 

Error  from  Superior  Court  Early  County; 
W.  C.  Worrlll,  Judge. 

Action  by  the  Lambert  Hoisting  Engine 
Company  against  W.  F.  Peterson  and  .othersr 
Judgment  for  plaintiff.  Defendants  bring  ei^ 
ror.    Affirmed. 

Pottle  &  Glessner,  for  plaintiffs  in  error. 
Pope  ft  Bennet  and  Park  ft  Collins,  for  de- 
fendant in  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  HOLDEN,  J^  not  pre 
siding. 


(129  Ga.  522) 
HARRIS  V.  CLEGHORN. 
(Supreme  Court  of  Greorgia.     Nov.  15,  1907.) 
Wbit  of  Ebboe— Review. 

The  amended  grounds  of  the  motion  for  new 
trial  were  not  approved  by  the  court  The  orig- 
inal grounds  complained  of  no  error  of  law. 
The  evidence  was  sufficient  to  support  the  ver- 
dict. 
(Syllabus  by  the  Court) 
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Error  from  Superior  Ck>iirt,  Jackson  Oonnr 
17 ;   C  H.  Brand,  Judge. 

Action  between  A.  D.  Harris  and  D.  J.  Cleg- 
bom.  From  the  judgment,  Harris  brings  er- 
ror*    Affirmed. 

W.  W.  Stark,  for  plaintifP  in  error.  P. 
Cooley  and  Shackelford  &.  Shackelford,  for 
defendant  In  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Jnstlcea  concur,  except  HOLDEN,  J.,  not 
presiding. 


(129  Ga.  434) 

COSTBLLO  et  al.  t.  KENSINGTON  IRON  & 
COAL  CO. 

(Supreme  Court  of  Georgia.     Not.  12,   1907.) 

iHjuNcnoH— MiifiNO  Orb. 

Under   the  pleadings    and   evidence   there 

was   no  abuse  of  discretion  in  enjoining  both 

plaintiff  and  defendant  from  mining  or  removing 

ore  from  the  land  involved  in  the  controversy. 

(Syllabus  by  the  0>urt) 

Error  from  Superior  Court,  Walker  Coun- 
ty; Moses  Wright,  Judge. 

Action  between  Frank  Costello  and  others 
and  the  Kensington  Iron  &  Ck)al  Company. 
From  the  judgment  Costello  and  others  bring 
error.    Affirmed. 

R.  M.  McGIenn  and  Payne  &  Payne,  for 
plaintiffs  in  error.  McHenry  &  Porter,  for 
defendant  in  error. 

liUMPKIN,  J.    Judgment  affirmed. 


(129  Ga.  532) 

VAN  DTKB  V.  MENLO  FRUIT  CO. 

(Supreme  Court  of  Georgia.    Nov.  15,  1907.) 

1.  Masteb    and    Sebvant  —  Assumption    of 
Risk— Knowledge  bt  Sebvant. 

Where  a  servant  sought  to  recover  damages 
from  his  employer  on  account  of  a  physical  m- 
jury  resulting  to  him  while  engaged  in  loading 
logs  on  a  wagon,  and  it  was  alleged,  that  the 
master  was  negligent  in  having  the  loading  done 
where  the  grass  and  weeds  were  dense,  snd  likely 
to  trip  the  feet  of  the  plaintiff  and  cause  him  to 
fall  under  the  log  which  was  being  loaded,  and 
that  rough  round  "skids**  were  used  in  loading, 
but  it  appeared  that  this  condition  was  fully 
known  to  the  plaintiff,  and  that  he  had  equal 
opportunity  with  the  master  for  knowing  it, 
Imt  voluntarily  assumed  the  risk,  the  petition 
wae   demurrable. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  f  684.] 

2.  Same— FEI.LOW  Sebvants— Who  Abb. 

Although  in  such  a  suit  another  employ^ 
of  the  same  master  was  called  a  manager,  yet 
where  the  only  duty  which  he  was  shown  to 
have  to  perform  was  to  help  the  plaintiff  to 
load  logs  on  a  wagon,  and  it  was  ajle^ed  that 
he  was  so  engaged  at  the  time  of  the  injury,  his 
action  in  this  regard  was  that  of  a  fellow  serv- 
ant. Moore  v.  Dublin  Cotton  Mills,  127  Ga. 
610  (4),  56  S.  B.  8:^9. 

3.  Same— Petition— SumciENOT. 

An  allegation  that  the  master  was  "bound 
to  place  a  competent  person  to  assist  plaintiff 
with  said  &og,"  but  without  showing  any  failure 


in  such  alleged  duty,  or  injury  resulting  from 
such  a  failure,  sets  forth  no  cause  of  action. 

[Ed.  Note.— For  cases  la  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  f§  835,  836.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court*  Chattooga 
County ;  Moses  Wright,  Judge. 

Action  by  W.  U  Van  Dyke  against  tlM 
Menio  Fruit  Company,  for  personal  injuries. 
Judgment  for  defendant,  and  plalntUI  brings 
error.    Affirmed. 

a  D.  Rivers,  for  plaintiff  In  error.  Taylor 
&  Jolly,  for  defendant  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  HOLDEN,  J*,  not 
presiding. 


(129  Ga.  658) 

SOUTHERN  BELL  TELEPHONE  &  TELB- 

GRAPH  CO.  V.  SMITH. 

(Supreme  Court  of  Georgia.    Nov.  15,  1907.) 

Evidence— Pabol  Evidence— WarrTEN  Cow- 

TRACT. 

While  a  mere  receipt  for  money  Is  always 
subject  to  explanation  by  parol,  still,  if  a  paper 
in  the  form  of  a  receipt  is  really  a  contract  be- 
tween tbe  parties  and  the  stipulations  agreed  up- 
on are  sufficiently  set  forth  therein,  such  paper 
is  subject  to  the  same  rules  as.  govern  ordinary 
contracts  in  writing,  and  parol  evidence  is  not 
admissible  to  contradict  or  vary  the  terms  or 
stipulations. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  i  1831.1 

(Syllabus  by  the  CourtJ 

Error  from  Superior  Court,  JefTerson  Coun- 
ty;  B.  L.  Rawlings,  Judge. 

Action  by  Le  Roy  Smith  against  the  South- 
em  Bell  Telephone  &  Telegraph  Company. 
Judgment  for  plaintifC.  Defendant  brings 
error.    Reversed. 

Smith  sued  the  telephone  company  for 
damages  resulting  from  the  company  having 
cut  a  wire  fence  around  his  premises  at  the 
time  its  line  was  being  constructed.  The  de- 
fendant pleaded  a  release,  which  was  as  fol- 
lows: "Right  of  Way.  J.  W.  Deam.  $2a 
Received  of  Southern  Bell  Telephone  &  Tele- 
graph Company  twenty  ^^/loo  dollars,  in 
consideration  of  which  I  hereby  grant  unto 
said  company,  its  successors  and  assigns,  the 
right,  privilege,  and  authority  to  construct, 
operate,  and  maintain  its  lines  of  telephone 
and  telegraph,  including  the  necessary  poles 
and  fixtures,  upon  and  over  the  property 
which  I  own,  or  in  which  I  have  an  interest 

in  the of  — [ 1  county  of  Jefferson, 

and  state  of  Georgia,  and  along  the  roads, 
streets,  or  highways  adjoining  the  said  prop- 
erty. Said  sum  is  received  in  full  payment 
for  said  right,  and  the  right  to  trim  and  cut 
trees  along  said  line  necessary  to  keep  the 
wires  cleared  at  least  25  feet,  and  the  fur- 
ther right  to  erect  the  necessary  guy  and 
brace  poles,  and  attach  to  trees  the  necessary 
guy  wires.  Said  sum  received  as  full  pay- 
ment for  damage  to  timber  and  premises  ia 
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construction  and  maintenance  of  line.  Wit- 
ness my  hand  and  seal  this  6th  day  of  Janu- 
ary* A.  D.  1903,  at  Bartow,  Ga.  [Signed]  Le 
Roy  Smith  [L.  S.],  Landowner.  Witness: 
[Signed]  J.  W.  Deam."  The  court  over  objec- 
tion permitted  the  plaintiff  to  testify  that  at 
the  time  this  release  was  signed  he  did  not 
know  that  his  fence  had  been  damaged,  and 
the  release  was  intended  to  cover  only  the 
damage  to  timber  caused  by  the  construction. 
It  appears  from  the  evidence  that  the  damage 
to  the  fence  was  complete  at  the  time  that 
the  release  was,  signed.  There  is  no  evidence 
that  any  one  representing  the  company  con- 
cealed this  fact  from  the  plaintiff,  and  noth- 
ing to  indicate  that  fraud  or  misplaced  con- 
fidence brought  about  the  signing  of  the  re- 
ceipt. It  appears  that*  the  plaintiff  and  the 
agent  of  the  company,  in  estimating  the 
damages  to  the  timber,  went  over  the  line  of 
the  defendant  into  the  field  of  the  plaintiff; 
but  the  plaintiff  did  not  know  at  the  time 
that  the  fence  had  been  injured. 

Hunt  Ghipley,  Osborne  &  Lawrence,  and 
C.  N.  Ramsey,  for  plaintiff  in  error.  Cain  & 
Hardeman,  for  defendant  In  error. 

ATKINSON,  J.  (after  stating  the  facts  as 
above).  This  case  depends  upon  whether  the 
paper  signed  by  the  plaintiff  was  a  mere  re- 
ceipt for  money  or  a  contract  between  the 
parties  containing  stipulations  blbding  upon 
the  signer.  If  it  were  a  mere  receipt,  parol 
evidence  was  admissible.  If  it  was  a  con- 
tract, parol  evidence  was  not  admissible  to 
vary  any  of  the  terms  of  the  writing.  Omit- 
ting those  portions  of  the  paper  not  material 
to  the  present  discussion,  the  paper  would 
read  as  follows:  "Received  of  Southern  Bell 
Telephone  &  Telegraph  Company  $20,  in  con- 
sideration of  which  I  hereby  grant  unto  said 
company,  its  successors  and  assigns,  the  right, 
privilege,  and  authority  to  construct,  operate, 
and  maintain  its  line  of  telephone  and  tele- 
graph, including  the  necessary  poles  and  fix- 
tures, upon  and  over  the  property  which  I 
own.  •  •  .*  Such  sum  received  as  full 
payment  for  damage  to  timber  and  premises 
in  construction  and  maintenance  of  line.'' 
In  consideration  of  the  payment  of  $20,  the 
plaintiff  agreed  that  the-  defendant  should 
have  the  right  to  construct  its  line  over  his 
property,  and  the  amount  stated  was  to 
cover  both  the  right  to  construct  and  all  dam- 
ages to  the  premises  incident  to  the  construc- 
tion. The  paper  is  more  than  a  receipt  for 
money.  It  is  certainly  a  release  for  all  dam- 
ages that  had  been  done  at  the  time  that  the 
paper  was  signed.  The  evidence  showed  that 
at  this  time  the  plaintiff  did  not  know  of 
the  damage  to  his  fence,  but  did  know  of  the 
damage  to  his  timber.  There  is  no  evidence 
that  the  plaintiff  was  fraudulently  induced  to 
sign  the  receipt,  or  that  there  was  any  mis- 
placed confidence,  and  his  ignorance  as  to 
the  l\in  measure  of  his  damages  was  not  due 
to  any  act  on  the  part  of  the  defendant  He 
Is  bound  by  the  release  signed  by  him  under 


the  evidence  in  the  case.  Until  tUm  release 
has  been  canceled  or  reformed,  it  is  a  bar  to 
his  right  to  recover.  See,  in  thia  connection, 
Joseey  y.  Qa.  So.  Ry.  Co.,  109  Ga.  489,  84 
S.  E.  6^ 

Judgment  reversed.  All  the  Justices  con- 
car,  except  HOLDEN,  J.,  not  presiding. 

(129  Ga.  560) 
PERRY  V.  BRITT-CARSON  SHOE  CO. 
(Sapreme  Court  of  Georgia.    Nov.  15,  1907.) 

1.  Homestead— Waiveb  iw  Fibv  Notb. 

A  waiver  of  homestead  and  exemption,  con- 
tained in  a  note  signed  by  one  partner,  in  the 
partnership  name.  Is  effectual  as  ajrainst  the 
separate  property  of  the  partner  signing  the 
note. 

2.  Bankbxtptcy  —  Waiveb   of   Exekftion  — 
Remedy  of  Cbbditob. 

.  The  nilings  in  Bell  v.  Dawson  Grocery  Co., 
120  Ga.  628.  48  S.  E.  150,  are  controlling  upon 
the  other  issues  involved  in  this  case,  and  the 
court  committed  no  error  in  granting  the  in- 
junction as  prayed. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Stewart  Coun- 
ty;  Z.  A  Littlejohn,  Judge. 

Action  by  the  Britt-Carson  Shoe  Company 
against  O.  L.  Perry.  Judgment  for  plain- 
tiff.    Defendant  brings  error.    Affirmed. 

Turner  &  Perry,  a  partnership,  being  in- 
debted to  the  Britt-Carson  Shoe  Company 
for  merchandise  in  the  sum  of  $500,  made 
and  executed  to  said  shoe  company  two 
promissory  notes  for  |250  each,  containing 
waivers  of  their  rights  to  homestead  and 
exemption  under  the  Constitution  and  laws, 
of  Georgia  and  of  the  United  States.  These 
notes  were  signed  by  Perry,  one  of  the  part- 
ners, in  the  name  of  the  partnership.  Turner 
&  Perry.  Subsequently  Turner  &  Perry  were, 
upon  the  application  of  certain  creditors,  ad- 
judicated banlcrupt  by  the  proper  court  of 
bankruptcy.  It  appears  from  the  agreed 
statement  of  facts  that  the  indebtedness  of 
said  firm  was  $5,200,  and  its  assets  amounted 
to  $2,298.  It  was  also  agreed  that  said 
$2,298  was  all  the  assets  of  the  said  Turner 
Jb  Perry,  as  a  firm  or  as  Individuals,  except 
the  amounts  which  were  set  apart  as  an  ex- 
emption to  said  parties  out  of  their  individ- 
ual property.  Certain  property  of  the  value 
of  $1,400,  consisting  of  an  undivided  one- 
half  interest  in  344  acres  of  land,  belonging 
to  said  Perry  individually,  was  set  apart  to 
him  as  an  exemption  by  the  court  of  banlc- 
ruptcy.  The  property  set  apart  to  Turner 
as  an  exemption  consisted  in  household  and 
kitchen  furniture  and  a  buggy,  of  the  total 
value  of  $250.  The  Britt-Carson  Shoe  Com- 
pany did  not  prove  its  claim  in  bankruptcy, 
but,  after  the  exemption  to  Perry  had  been 
set  apart,  filed  in  the  superior  court  an 
equitable  petition  against  Perry,  in  which 
it  alleged  the  facts  stated  above,  and  prayed 
a  judgment  in  rem  against  the  property  set 
apart  to  Perry  as  an  exemption,  and  also 
prayed  that  Perry  be  enjoined  from  selling, 
incumbering,  or  otherwise  disposing  of  said 
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property  until  a  judcment  for  tfaa  amount  of 
the  IndebtedneEB  on  said  notes  could  be  olH 
tained.  To  this  petition  defendant  demur- 
red on  the  grounds  that  there  is  no  cause 
of  action  set  forth  in  plaintiff's  petition; 
that  the  plaintiffs  do  not  show  1^  their  petl* 
tlon  that  the  defendant,  .Perry,  has  erer 
waived  the  right  to  claim  homestead  or  ex- 
emption out  of  his  Individual  property;  and 
that  the  plaintiffs  have  no  right  to  proceed 
against  the  individual  property  of  this  de* 
fendant  until  they  have  first  exhausted  their 
rights  and  remedies  against  the  assets  of 
the  partnership.  The  court  granted  the  In- 
junction restraining  Perry  from  selling,  In- 
cumbering, or  otherwise  disposing  of  the 
undivided  one-half  Interest  in  the  344  acres 
of  land,  which  had  been  set  apart  to  him  as 
an  exemption,  until  the  further  order  of 
the  court    Perry  excepted. 

Geo.  T.  Harrell,  for  plaintiff  In  error. 
Slade  &  Swift  and  T.  T.  James,  for  defend- 
ant In  error. 

BECK,  J.  (after  stating  the  facts  as  above). 
The  notes  held  by  the  plaintiff  were  signed 
by  one  of  the  partners,  Perry,  In  the  name 
of  the  partnership,  Turner  ft  Perry ;  and  It 
Is  contended  by  counsel  for  plaintiff  in  error 
that  the  waiver  contained  In  the  notes  will 
not  prevent  the  members  of  the  firm  from 
claiming  an  exemption  out  of  their  individ- 
nal  property.  As  applied  to  Turner,  this 
contention  seems  to  be  well  taken.  "One 
partner  cannot  waive  the  other's  right  to 
take  a  homestead  out  of  the  Individual  prop- 
erty of  the  latter."  Giles  v.  Vandlver,  91 
Ga.  192,  17  S.  B.  115.  But  as  to  Perry,  who 
signed  the  notes  in  the  firm  name,  another 
rule  prevails.  A  case  involving  this  same 
point  was  adjudicated  by  the  Supreme  Court 
of  Alabama,  where  it  was  held  that,  **the 
note  containing  such  waiver  being  signed  by 
one  partner  in  the  partnership  name,  with- 
out authority  of  his  copartner,  the  waiver 
was  effectual  against  him  and  bis  Individual 
property,  though  it  does  not  bind  his  copart- 
ner." See,  also.  In  this  connection,  Llppman 
T.  Anniston  Nat.  Bank,  120  Ala.  123,  24 
South.  581,  74  Am.  St.  Rep.  28;  22  Am.  Bug. 
Ency.  of  Law  (2d  Ed.)  158;   18  Cyc.  1452. 

The  plaintiff  did  not  prove  its  claim  In 
the  court  of  bankruptcy,  and  It  is  admitted 
In  the  agreed  statement  of  facts  that  the 
Indebtedness  of  the  firm  of  Turner  &  Perry 
greatly  exceeds  its  assets,  which  are  being 
administered  by  the  court  of  bankruptcy. 
There  \a  no  partnership  property,  therefore, 
against  which  the  plaintiff  can  proceed  ei- 
ther in  law  or  in  equity.  This,  then,  gives 
the  plaintiff  a  right  to  rely  upon  the  separate 
property  of  the  partners  for  the  payment  of 
their  notes.  Code  1895,  f  2627.  The  de- 
fendant. Perry,  one  of  the  partners,  has 
$1,400  worth  of  property  set  apart  to  him, 
as  an  exemption,  out  of  his  separate  prop- 
erty; and,  as  we  have  seen  above,  he  has 
waived  that  exemption  as  against  the  pay- 


ment of  these  notes.  This  being  established* 
the  rulings  in  Bell  t.  Dawson  Grocery  Co., 
120  Ga.  628,  48  S.  E.  150,  are  controlling  in 
the  present  case;  and  we  therefore  hold 
that  the  court  committed  no  error  In  grant- 
ing the  injunction  as  prayed. 

Judgment  affirmed.  All  the  Justices  con- 
cur, exc^t  HOLDEN,  J.,  not  presiding. 

(129  Oa.  502) 

GEORGIA   R.   &   BANKING   CO.   et   aL   v. 

TOWN  OF  DECATUR. 

(Supreme  Court  of  Georgia.    Nov.  15,  1907.) 

1.  Writ  of  Error— Rbcobd— Questions  Pre- 
sented roR  Review— Admissibilitt  of  Ev- 
idence—Necessity  OF  Setting  Forth. 

A  ground  of  a  motion  for  a  new  trial,  based 
upon  the  ezclasion  of  evidence,  will  not  be  con- 
sidered when  the  evidence  excluded  is  not  set 
forth,  either  literally  or  in  substance,  in  such 
ground  nor  attached  as  an  exhibit,  properly  Iden- 
tified, to  the  motion. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  f  2905.] 

2.  Same. 

Exceptions  to  a  ruling  excluding  evidence 
In  mass  should  specify  those  portions  of  the  evi- 
dence alleged  to  have  been  erroneously  exclud- 
ed; otherwise  the  ruling  will  not  constitute  re- 
versible error,  if  any  part  of  the  evidence  repel- 
led was  Inadmissible,  though  other  portions  of  It 
may  have  been  admissible. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  (  16^.] 

8.  Eminent  Domain  —  Evidence  —  Sufti- 
oiency. 

The  verdict  was  authorised  by  the  evidence^ 
4.  Same  <-;  Delegation  of  Power  — To  Mu- 
nicipality. 

In  section  7  of  the  act  of  December  19, 
1803  (Acto  1893,  p.  208),  amending  the  charter 
of  the  town  of  Decatur,  it  is  provided  that  the 
town  shall  have  full  power  to  open,  lay  out,  and 
widen  streets  in  said  town.  Provision  is  also 
made  for  the  assessment  of  damages  sustained 
by  owners  of  lots  fronting  on  the  streets  opened, 
laid  out  or  changed,  in  consequence  of  the  ex- 
ercise of  that  power  by  the  town;  and  further 
provision  is  made  that  the  mayor  and  council 
may  decline  to  accept  any  property  assessed  for 
public  purposes,  whenever,  in  their  opinion,  the 
award  is  too  high.  Held,  that  It  was  the  plain 
legislative  Intent  to  grant  to  the  town  the  pow- 
er to  exercise  the  right  of  eminent  domain,  and 
to  condemn  property  for  the  purposes  indicated 
in  said  section  of  Uie  amendment 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  §{  30-^2.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  De  Kalb  Coun- 
ty; L.  S.  Roan,  Judge. 

Condemnation  proceedings  by  the  town  of  • 
Decatur  against  the  Georgia  Railroad  A 
Banking  Company  and  the  Louisville  &  Nash- 
ville Railroad  Company.  From  the  judgment 
on  appeal  to  the  superior  court  by  town  of 
Decatur  from  the  award  made  by  the  assess- 
ors, the  railroad  companies  bring  error. 
Affirmed. 

The  town  of  Decatnr  instituted  cmidem- 
nation  proceedings  against  the  Georgia  Rail- 
road &  Banking  Company  and  the  Louisville 
&  Nashville  Railroad  Company,  as  provided 
hi  section  4057  et  seq.  of  the  Civil  Code  of 
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1895,  for  the  purpose  of  opening  a  new  street 
in  and  for  said  town  across  the  track  and 
right  of  way  of  said  railroad  companies.  The 
plaintiff,  the  town  of  Decatar,  entered  an 
appeal  to  the  superior  court  to  the  award 
made  by  the  assessors  in  said  proceedings. 
On  the  trial  of  the  case  in  the  superior  court, 
the  jury  returned  a  Terdict  in  favor  of  the 
defendant  railroad  companies  for  $10.  The 
said  defendants  moved  for  a  new  trial,  which 
motion  was  overruled,  and  they  excepted. 

Jos.  B.  ft  Bryan  Gumming  and  Milton  A. 
Candler,  for  plaintiffs  in  error.  Green,  Tii- 
son  Sc  McKinney,  for  defendant  in  error. 

BECK,  J.  (after  stating  the  facts  as  above). 
1.  The  first,  second,  and  third  grounds  of  the 
amended  motion  for  new  trial  assign  error 
upon  the  rulings  of  the  court  whereby  the 
testimony  of  certain  witnesses  was  excluded. 
The  first  and  second  grounds  are  as  follows: 
'The  court  erred  in  excluding  the  testimony 
of  W.  H.  Robinson,  a  witness  for  the  defend- 
ants, as  to  the  cost  to  the  defendants  of  con- 
structing the  crossing  over  the  right  of  way 
of  the  railroad  with  one  railroad  track  there- 
on, and  the  cost  to  the  defendant  of  main- 
taining the  same."  And:  **The  court  erred 
In  excluding  the  testimony  of  the  same  wit- 
ness as  to  the  cost  of  constructing  a  cross- 
ing over  the  said  right  of  way,  should  it  be 
occupied  by  all'the  tracks  for  which  it  afford- 
ed space,  and  the  annual  cost  to  defendants 
of  maintaining  such  crossing."  Under  re- 
peated rulings  of  this  court,  these  grounds 
will  not  be  considered.  They  are  incomplete, 
in  that  they  do  not  contain  the  evidence 
literally  or  in  substance  that  was  excluded 
in  themselves,  nor  is  It  attached  thereto  as 
an  exhibit  And  this  court  will  not  under- 
take to  examine  the  brief  of  evidence  to  as- 
certain what  might  have  been  the  testimony 
of  the  witness  Robinson.  In  fact  the  ex- 
cluded testimony  should  find  no  place  in  the 
brief  of  evidence.  In  order  to  enable  this 
court  to  pass  Intelligently  upon  the  question 
of  the  admissibility  of  the  testimony  of  the 
witness  Robinson,  if  he  testified,  and  bis  evi- 
dence was  then  excluded,  the  testimony  should 
have  been  incorporated  in  the  ground  of  the 
motion  assigning  error  upon  its  exclusion,  or 
attached  thereto  as  an  exhibit  As  they 
stand  at  present,  neither  of  these  grounds  as- 
sist the  court  in  determining  either  the  com- 
petency or  the  materiality  of  the  evidence  al- 
leged to  have  been  repelled.  Tompkins  v. 
Compton,  97  Ga.  375,  23  S.  B.  839;  Russell 
V.  Mohr-Well  Lumber  Co.,  .115  Ga.  36,  41 
S.  E.  275.  "A  ground  of  a  motion  for  new 
trial,  complaining  of  the  admission  or  re- 
jection of  evidence,  will  not  be  considered 
unless  It  is  complete  in  itself,  requiring  no 
reference  to  other  parts  of  the  record  to  ren- 
der it  intelligible."  Baxter  v.  Camp,  126  Ga. 
854,  54  S.  E.  1036. 

2.  The  third  ground  of  the  amended  motion 
complains  that  the  court  erred  in  excluding 
the  testimony  of  Thomas  Scott  a  witness 


for  the  defendants,  as  to  the  expense  of  pro- 
viding a  watchman  and  other  safeguards  for 
the  proposed  crossing ;  a  copy  of  the  excluded 
testimony  being  attached  to  the  motion.  The 
exhibit  referred  to  in  tliis  ground  of  the  mo- 
tion for  new  trial  consists  of  numerous  in- 
terrogatories propounded  to  the  witness 
Thomas  Scott,  and  his  answers  thereto. 
The  exception  to  the  exclusion  of  this  testi- 
mony seems  to  be  a  general  exception  to  the 
ruling  out  of  a  mass  of  testimony;  and,  if 
our  construction  of  the  exception  Is  correct 
the  court  will  not  be  reversed  for  excluding 
this  testimony  offered  In  mass,  if  it  appears 
that  any  portion  of  it  was  inadmissible.  Ray 
V.  Camp,  110  Ga.  818,  36  S.  B.  242.  And  that 
a  part  of  this  evidence  was  properly  exclud- 
ed will  appear  from  a  consideration  of  the 
witness'  answer  to  the  fifth  direct  interro- 
gatory, which  is  as  follows:  **The  elements 
of  damage  both  present  and  reasonably  pro- 
spective consist  of:  (a)  Taking  from  the  rail- 
road a  valuable  part  of  its  right  of  way; 
(b)  by  depriving  it  of  an  essential  part  of 
its  right  of  way:  (c)  it  entails  upon  the  rail- 
road additional  expense  in  running  of  Its 
trains  across  the  said  proposed  street;  (d) 
it  entails  upon  the  railroad  a  very  large  ex- 
pense for  the  services  of  watching  day  and 
night  to  guard  the  passage  of  trains  across 
the  proposed  street;  (e)  the  expense,  in  the 
course  of  time,  of  providing  what  are  termed 
'safety  appliances*  and  other  safeguards; 
(f)  the  opening  of  said  proposed  street  will 
entail  upon  the  railroad  greater  expense  in 
parking  trains  of  cars  on  its  right  of  way, 
because  the  trains  will  always  have  to  be 
kept  open  between  the  boundaries  of  said 
street,  and  because  all  the  trains  will  have 
to  be  recoupled  before  they  can  be  moved, 
both  of  which  operations  are  expensive  in 
themselves.  Taking  all  the  foregoing  into 
consideration,  and  without  attempting  to  men- 
tion every  contingency  under  which  the  open- 
ing of  said  street  will  burden  the  railroad 
with  expense,  I  estimate  the  aggregate  dam- 
age to  the  Georgia  Railroad  at  the  sum  of 
$21,600.''  Certainly  that  portion  of  his  an- 
swer included  In  divisions  *'d"  and  '*e"  was 
inadmissible,  being  vague  and  indefinite,  and 
consisting  largely  of  the  mere  conclusions  of 
the  witness,  instead  of  giving  the  facts  upon 
which  his  opinion  was  based,  so  that  the  jury 
might  form  their  own  opinions  and  estimates. 
And  if  the  exception  be  treated  as  one  spe- 
cially directed  to  the  exclusion  of  the  testi- 
mony relating  ''to  the  expense  of  providing 
watchmen  and  other  safeguards  for  the  pro- 
posed crossing,"  It  will  be  observed  that  this 
was  embraced  In  the  very  portion  of  the  an- 
swers which  we  have  held  to  be  incompetent 
and  inadmissible.*  And  the  remaining  grounds 
of  the  motion  for  new  trial  contain  merely  a 
repetition  of  the  assignments  of  error  which 
were  properly  made  in  the  pendente  lite  bill 
of  exceptions,  and  this  will  be  considered 
later. 
8.  Of  the  motion  for  new  trial,  there  re- 
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to  be  considered  the  general  gronndi 
contained  In  the  original  motion.  The  jury 
returned  a  verdict  in  f ayor  of  the  defendant 
railroad  corporation  for  nominal  damages. 
We  have  searched  through  the  record  for  evi- 
dence that  would  have  required  a  finding  for 
a  larger  amount,  but  have  failed  to  discover 
it.  If  there  was  any  evidence  requiring  the 
finding-  of  a  larger  sum,  it  must  have  been 
in  those  portions  of  the  testimony  excluded, 
and,  as  to  the  exclusion  of  that  testimony,  as 
we  have  seen  above,  no  proper  exception  was 
made  so  as  to  bring  the  correctness  of  the 
exception  under  review. 

4w  Only  the  first  of  the  contentions  made 
in  the  pendente  lite  bill  of  exceptions  ie  here 
for  our  decision ;  It  being  stated  in  the  brief 
of  counsel  for  plaintilf  in  error  that  the  sec- 
ond contention  was  not  insisted  upon.  The 
question  raised  by  the  first  contention  is  as 
to  whether  or  not  the  town  of  Decatur  had 
the  power  to  condemn  property  or  an  ease- 
ment therein  for  the  opening  of  new  streets; 
plaintiffs  In  error  contending  that  the  town 
had  no  such  power.  The  argument  of  coun- 
sel for  plaintiff  In  error  In  support  of  this 
contention  Is  an  application  of  the  general 
principle  that  the  exercise  of  the  right  of 
eminent  domain  must  be  expressly  granted  in 
clear  and  unequivocal  language.  In  the  case 
of  Georgia  R.  R.  Co.  v.  Union  Point,  119  Ga. 
800,  47  8.  B.  183,  It  was  said:  *'It  has  been 
decided  by  this  court  that  power  granted  to 
a  municipal  corporation  to  lay  out  and  open 
streets,  where  there  is  no  grant  of  power  to 
take  or  damage  private  property  for  the  pur- 
pose or  to  make  compensation  therefor,  does 
not  enable  the  municipality  to  lay  out  and 
open  a  street  over  the  land  and  track  of  a 
chartered  railroad  company  without  the  con- 
sent of  the  company**— citing  and  quoting  a 
number  of  decisions  from  this  and  other 
states,  among  them  the  case  of  Boston  &  Low- 
ell Railroad  Corporation  v.  Salem  &  Lowell 
Railroad  Co.,  2  Gray  (Mass.)  36,  where  it  wag 
held:  "It  must  appear  that  the  government 
intended  to  exercise  this  high  sovereign  right, 
by  clear  and  express  terms,  or  by  necessary 
implication,  leaving  no  doubt  or  uncertainty 
respecting  such  Intent  It  must  also  appear 
by  the  act  that  they  recognize  the  right  of 
property,  and  mean  to  respect  it;  and  under 
our  Constitution  the  act  conferring  the  pow- 
er must  be  accompanied  by  Just  and  consti- 
tutional provisions  for  full  compensation  to 
be  made  to  the  owner.*'  And  In  the  case  of 
Brunswick  &  Western  R.  R,  Co.  v.  Waycross, 
94  Ga.  102,  21  S.  B.  145,  it  was  held  that: 
"A  municipal  corporation  has  no  more  right 
than  any  other  corporation  to  condemn  prop- 
erty and  provide  the  mode  of  assessing  com- 
pensation therefor,  unless  authority  to  do  so 
is  granted  by  the  Legislature  in  express  terms 
or  by  necessary  Implication.  Such  authority 
cannot  be  implied  from  the  grant  of  power 
to  lay  out  and  open  streets.  In  the  absence 
of  any  further  provision  authorizing  the  mu- 
nicipal authorities  to  condemn  property  for 


that  purpose,  the  presumption  is^that  the  Leg- 
islature intended  that  the  necessary  property 
should  be  acquired  by  contra^" 

It  must  be  observed  that  the  town  of  Un- 
ion Point  depended,  aa  entitiing  it  to  exercise 
the  right  of  eminent  domain,  upon  that  ];wov1- 
sion  in  its  charter  authorizing  the  mayor  and 
council  of  the  town  to  require  any  railroad 
running  through  the  town  to  make  such 
crossings  as  may  be  needed  for  the  public 
convenience,  '*and  to  establish  and  lay  out 
new  streets  as  public  necessity  requires.'* 
And  the  town  of  Waycross  based  its  con- 
tention that  it  was  vested  with  power  to  ex- 
ercise the  right  of  eminent  domain  upon  the 
legislative  grant  In  its  charter  to  lay  out 
and  open  streets.  The  soundness  of  the  cour 
elusions  reached  in  the  two  cases  Just  cited 
will  scarcely  be  questioned.  The  conclusion 
in  each  was  reached  by  the  application  of 
well-established  principles  to  the  facts  of  the 
two  cases.  As  was  said  by  Chief  Justice 
Shaw  in  Boston  &  Lowell  Railroad  v.  Salem 
&  Lowell  Railroad,  supra:  **In  general, 
therefore,  when  an  act  seems  to  confer  an  au^ 
thority  on  another  to  take  property,  and  the 
grant  is  not  clear  and  explicit,  and  no  com- 
pensation is  provided  by  it  for  the  owner  or 
party  whose  rights  are  injuriously  affected, 
the  law  will  conclude  that  it  was  not  the 
intent  of  the  Legislature  to  exercise  the  right 
of  eminent  domain,  but  simply  to  confer  a 
right  to  do  the  act,  or  to  exercise  the  power 
given,  on  first  obtaining  the  consent  of  those 
thus  affected." 

But  a  comparison  of  the  provisions  in  the 
charter  of  the  town  of  Decatur  with  the  pro- 
visions in  the  charter  of  the  towns  of  Union 
Point  and  Waycross  relatively  to  that  subject 
will  demonstrate  that  they  are  not  analogous. 
The  act  of  the  Legislature  approved  Decem- 
ber 19,  1883  (Acts  1883,  p.  206),  amending  the 
charter  of  the  town  of  Decatur,  provides  that: 
*The  mayor  and  council  of  said  town  shall 
have  full  power  and  authority  to  open,  lay 
out,  to  widen,  straighten,  or  otherwise  change 
streets,  alleys  and  squares  in  said  tovm  of 
Decatur.  Whenever  the  said  mayor  and 
council  shall  exercise  the  power  above  dele- 
gated, they  shall  appoint  two  freeholders,  and 
the  owners  of  said  lots  fronting  on  said 
streets,  alleys  or  squares  shall,  on  five  days' 
notice,  appoint  two  freeholders,  who  shall 
proceed  to  assess  the  damages  sustained,  or 
advantages  derived  by  the  owner  or  owners 
of  said  lots,  In  consequence  of  the  opening, 
widening,  straightening  or  otherwise  chan- 
ging said  streets,  alleys  or  squares,  and  In 
case  said  assessors  cannot  agree,  they  shall 
elect  a  fifth  freeholder,  *  *  *  and  a  find- 
ing of  a  majority  shall  stand  as  the  award; 
but  either  party  shall  have  the  right  to  enter 
appeal  to  the  superior  court  of  Dekalb  coun- 
ty within  ten  days  of  the  rendition  of  said 
award;  provided,  that  said  mayor  and  coun- 
cil shall  have  the  right  to  decline  to  accept 
any  property  assessed  for  public  purposes,  as 
above  provided*  whenever  in  the  opinion  of 
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Bald  mayor  *and  council  the  price  fixed,  or 
award  made,  Is  too  high  or  unreasonable." 

In  the  section  of  the  charter  quoted,  we 
find  both  the  power  to  open  streets  and  provi- 
sion made  for  the  assessment  of  damages 
sustained  In  consequence  of  the  exercise  of 
that  power.  What  other  conclusion  can  be 
reached  from  the  grant  of  power  to  open 
streets  and  the  provision  for  the  assessment 
of  damages  sustained  In  consequence  of  such 
opening,  than  that  there  was  a  manifest  legis- 
lative Intent  to  confer  the  power  to  condemn 
property  or  easements  therein?  It  will  not 
do  to  say  that:  ''Here  Is  no  provision  for 
taking*  any  land  and  paying  for  the  land  so 
taken.  Provision  Is  made  only  for  damages 
and  benefits.  And  damages  and  benefits  to 
whom?  Not  to  persons  whose  lands  have 
been  taken,  but  for  'the  owners  of  lots  front- 
ing on  said  streets,  alleys  or  squares.'"  If 
this  section  of  the  charter  had  gone  no  fur- 
ther than  to  provide  for  the  opening  of  streets 
and  the  assessment  of  damages  sustained  in 
consequence  thereof,  such  a  contention  might 
have  been  sound;  but,  in  connection  with 
the  provision  for  the  assessment  of  damages, 
we  find  the  further  provision  that  the  "mayor 
and  council  shall  have  the  right  to  decline  to 
accept  any  property  assessed  for  public  pur- 
poses, as  above  provided,  whenever  In  the 
opinion  of  said  mayor  and  council  the  price 
fixed,  or  award  made,  Is  too  high  and  un- 
rec^sonable."  Reading  this  last  provision  In 
connection  with  what  precedes  It  In  the  ex- 
tract from  the  charter  quoted.  It  seems  to  us 
that  the  conclusion  is  unavoidable  that  there 
was  a  plain  legislative  Intent  to  grant  the 
power  to  the  town  to  racerclse  the  right  of 
eminent  domain,  and  that  there  is  left  no 
doubt  or  uncertainty  respecting  such  Intent 
By  a  general  law  enacted  In  189i,  the  mode 
of  procedure  In  condemning  private  property 
for  public  use  has  been  prescribed.  But  this 
regulation  of  the  manner  of  proceeding  does 
not  alter  the  argument  as  to  the  legislative 
Intent  from  the  charter  provisions  when 
granted  In  1893,  as  above  set  forth. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  HOLDBN,  J.,  not  presiding: 

(129  Ga.  552) 

ATLANTIC  ft  B.  RY.   CO.  v.  KIRKLAND 

et  al. 
(Supreme  Court  of  Georgia.     Nov.   15,  1907.) 

1.  Pleading— Petition— SuTFioiBNOT. 

The  demurrer  to  the  petition  was  properly 
overruled. 

2.  Same— Answeb— SuTFiciKNCT. 

It  was  error  to  strike  so  much  of  the  an- 
swer as  specifically  denied  the  allegations  of 
the  petition  and  that  portion  which  set  up  that 
petitioners  had,  by  faches,  lost  the  right  to 
an  injunction.  If  any,  they  originally  had. 

3.  Same. 

The  verdict  should  not  have  been  directed, 
but  the  issues  made  by  the  specific  denials  in 
the  answer  of  the  allegations  of  the  petition, 
and  by  the  plea  of  laches,  should  have  been 
submitted  to  a  jury. 
(Syllabus  by  the  Court) 


Error  from  Superior  Court  Ware  County; 
T.  A.  Parker,  Judge. 

Equitable  petition  by  David  Klrkland  and 
others  against  the  Atlantic  &  Birmingham 
Railway  Company.  Judgment  for  plalntlfl^ 
and  defendant  brings  enor.    Reversed. 

David  Klrkland  and  a  number  of  other  In- 
dividuals and  firms  brought  an  equitable 
petition  against  the  Atlantic  ft  Birmingham 
Railway  Company,  to  enjoin  the  defendant 
from  tearing  up  and  abandoning  the  section 
of  Its  line  of  road  from  the  station  of  Guy- 
sie  to  the  town  of  Nlcholls.  The  substance 
of  the  petition  was  as  follows:  Klrkland 
and  the  other  persons  are  citizens,  property 
owners,  taxpayers,  and  business  men,  and 
firms  of  Nicholls,  respectively,  conducting 
manufacturing,  mercantile,  and  divers  other 
kinds  of  business  In  said  town,  to  and  from 
which  town  they  receive  and  ship  all  the 
merchandise,  supplies,  lumber,  naval  storey 
and  material  handled  by  them  In  their  re- 
spective lines  of  business.  Defendant  Is  a 
domestic  railroad  corporation,  .with  Its  resi- 
dence and  principal  c^ce  In  the  dty  of  Way- 
cross,  Ware  county.  About  the  year  1901, 
or  1002,  the  Brunswick  ft  Birmingham  Rail- 
road Company  owned  and  operated  a  line 
of  railroad  from  Brunswick  to  Nicholls.  At 
that  time  this  line  and  the  Waycross  line 
of  defendant  united  at  Nicholls,  making  It 
a  junctional  point  Subsequently,  defendant 
purchased  the  property  and  franchises  of  the 
Brunswick  ft  Birmingham  Railroad  Com- 
pany, thereby  becoming  vested  with  the  pow- 
ers and  privileges,  and  being  charged  with' 
the  duties  and  the  obligations,  of  that  com- 
pany; and  since  said  purchase  defendant 
has  regularly  operated  the  line  from  Bruns- 
wick to  Nicholls,  making  a  Junction  there 
with  Its  line  from  Waycross  to  Montezuma. 
Defendant  now  avows  its  purpose  to  aban- 
don that  part  of  Its  Brunswick  line  between 
Nicholls  and  Guysie,  which  are  about  6^ 
miles  apart;  to  discontinue  the  Junction  at 
Nicholls,  and  establish  in  lieu  thereof  a  Junc- 
tion at  Sessoms,  to  which  point  It  la  now 
constructing  a  line  from  Guysie.  Nicholls  la 
an  incorporated  town,  and  no  consent  has 
been  given  by  its  corporate  authorities,  or  by 
any  one  having  power  so  to  do,  that  any 
change  In  defendant's  line  t>e  made  within 
the  limits  of  the  town.  Nicholls  Is  commer- 
cially important,  with  a  population  of  about 
1,000,  and  Is  a  shipping  point  for  large  quan- 
tities of  naval  stores,  lumber,  and  farm 
products,  and  has  developed  rapidly  since  It 
has  been  the  Junction  of  the  two  lines  of 
road  of  the  defendant,  and  many  valuable 
Improvements  have  been  made  by  petitioners 
and  others  upon  the  faith  that  It  was  the 
Junctional  point;  and  should  defendant  be 
permitted  to  abandon  Its  line  from  Guysie 
to  Nicholls,  and  discontinue  the  Junction  at 
the  latter  town,  Its  commercial  Interests  and 
that  of  petitioners  would  be  Injuriously  af- 
fected. Sessoms,  the  proposed  new  Junction, 
la  of  no  commercial  Importance^    Defendant 
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has  erected  tbere  depot  and  warehouse  facil- 
ities superior  to  those  at  Nicholls,  and  has 
purchased  a  large  tract  of  land,  of  several 
hundred  acres,  with  the  purpose  to  huild  xxp 
a  rival  town,  at  the  expense  of  the  growth 
and  deyelopment  of  NlcdioUs,  and  to  its  irrep* 
arable  Injury.  The  articles  bought,  sold, 
and  manufactured  by  petitioners  are,  for  the 
most  part,  shipped  to  and  from  Brunswick, 
and  a  direct  liiie  from  Nicholls  to  Brunswick 
Is  of  incalculable  advantage  to  petitioners 
and  to  the  town  of  their  residence.  The  pro- 
posed abandonment  of  defendant's  line  be- 
tween Ouysie  and  Nicholls  would  place  peti- 
tioners about  three  miles  from  the  new  Junc- 
tion at  Sessoms,  and  they  will,  by  such 
change,  suffer  great  expense,  delay,  damage, 
and  annoyance.  If  the  defendant  be  not  en- 
joined, special  injury  and  damage  will  be  suf- 
fered by  petitioners,  in  their  businesses  and 
property  rights,  and  investments  in  the  town 
of  Nicholls  will  be  greatly  tojured,  by  rea- 
son of  the  deterioration  in  value  of  their 
property  and  the  lessening  of  profits  in  their 
businesses.  The  Brunswick  &  Birmingluun 
Railroad  Company,  when  it  originally  elect- 
ed to  locate  its  line  from  Guysie  to  Nicholls, 
exhausted  its  charter  as  to  the  location  of 
its  line^  and  defendant,  its  successor,  now 
has  no  authority  to  construct  and  operate  a 
line  from  Guysie  to  Sessonos. 

On  the  line  between  Guysie  and  Nicholls 
there  are  two  stations,  Dedge  and  Rigdon. 
The  proposed  change  will  unlawfully  deprive 
both  of  these  places  of  railroad  facilities. 
The  territory  between  Nicholls  and  Guysie 
Is  thickly  settied,  and  the  people  therein 
trade  at  Nicholls.  Some  80  or  40  families 
reside  at  the  station  of  Dedge,  and  there 
Is  a  large  torpenthie  distillery  in  ojieration 
there.  If  the  Ihie  between  Guysie  and  Nich- 
olls is  torn  up,  it  is  probable  that  the  trade 
of  the  Intervening  territory  would  go  else- 
where, and  Nicholls  would  suffer  loss  there- 
by. The  Brunswick  line  is  operated  as  a 
separate  division  between  Nicholls  and 
Brunswick,  and  Nicholls  Is  not  only  a  Junc- 
tional, but  practically  a  terminal,  point,  in 
80  far  as  the  Brunswick  division  is  concern* 
ed;  the  passenger  trains  from  Brunswick 
going  no  furthei  than  Nicholls,  and  making 
connections  there  with  trains  from  Waycross 
and  Montezuma.  A  freight  train  is  operated 
exclusively  between  Brunswick  and  Nicholls. 
Because  of  this  arrangement,  train  crews  and 
employes  of  the  road  reside  in  or  lay  over 
at  Nicholls,  between  runs,  or  when  off  duty, 
and  a  revenue  is  derived  from  these  people 
by  business  men,  hotels,  boarding  houses,  etc., 
that  would  be  lost  with  the  removal  of  the 
Junctional  or  terminal  point  from  Nicholls. 
Should  defendant  abandon  the  road  between 
Guysie  and  Nicholls,  and  substitute  the  pro- 
posed line  between  Guysie  and  Sessoms,  peti- 
tioners are  Informed  and  believe  that  de- 
fendant will  then  operate  the  line  between 
Sessoms  and  Brunswick  as  a  separate  divi- 
sion, necessitating  the  changing  of  cars  at 


Sessoms,  and  would  not  operate  through 
trains,  freight  and  passenger,  both  from 
Brunswick  to  Montezuma  and  beyond,  and 
from  Waycross  to  Montesuma  and  beyond, 
thus  leaving  Nicholls  with  one  line  leading 
from  Waycross  to  Montezuma,  and  thus  caus- 
ing delays  and  pecuniary  loss  to  petitioners 
and  other  citizens  of  Nicholls,  on  account  of 
the  transferring  of  freight  and  passengers 
at  Sessoms.  Many  people  board  and  leave 
the  trains  at  Nicholls,  transact  business,  and 
cqpend  their  money,  who  would  not  do  so 
after  the  proposed  change.  Ample  space  for 
railroad  yards  can  be  obtained  in  Nicholls. 
If  the  line  between  Guysie  and  Nicholls  Is 
not  now  in  suitable  condition,  it  can  readily 
be  put  in  such  condition  without  injury  to 
Nicholls.  If  to  do  so  should  require  any  cut 
within  the  limits  of  the  town,  petitioners  and 
the  town  authorities  agree  that  it  should  be 
made.  Petitioners  had  no  notice  that  the 
line  from  Guysie  to  Nicholls  was  to  be  aban- 
doned, and  the  Junction  at  Nicholls  changed, 
until  within  a  few  weeks  prior  to  the  filing 
of  this  petition.  They  did  know  that  de- 
fendant was  building  a  line  from  Sessoms 
to  Guysie,  which  was  a  lawful  undertaking, 
but  they  did  not  know  that  defendant  would 
attempt  to  do  an  unlawful  thing  by  abandon- 
ing entirely  the  present  line  from  Nicholls 
to  Guysie,  and  the  Junctional  point  at  Nich- 
olls. 

The  prayer  was  to  enjoin  defendant  from 
tearing  up,  removhig,  or  otherwise  abandon- 
ing the  line  from  Guysie  to  Nicholls,  and 
trom  abandoning  or  discontinuing  the  Junc- 
tion at  the  latter  town,  and  for  g^ieral  relief 
and  process.  The  Judge  granted  a  temporary 
restraining  order.  The  defendant  filed  a  de- 
murrer and  answer,  and  petitioners  filed  a 
demurrer  to  the  answer.  The  demurrer  to 
the  petition  was  on  the  following  grounds: 
(a)  The  facts  alleged  do  not  authorize  an  in- 
junction; (b)  none  of  the  petitioners  has 
such  an  interest  in  the  subject-matter  as  will 
authorize  the  maintenance  of  the  petition: 
(c)  if  defendant  is  seeking  to  violate  its  char- 
ter, the  state,  and  not  petitioners,  Is  the 
proper  party  to  apply  for  an  injunction';  (d) 
it  is  not  alleged  that  petitioners  will  suffer 
special  injury,  differing  in  kind,  from  what 
the  public  would  suffer  by  reason  of  the 
contemplated  change  in  defendant's  road; 
(e)  the  alleged  facts  would  not  Justify  a  find- 
ing that  either  petitioners  or  the  town  of 
Nicholls  would  be  damaged  by  the  change. 

Brery  paragraph  of  the  petition,  except 
the  first  and  second,  was  specially  demurred 
to,  because  the  allegations  were  too  general, 
were  mere  conclusions  of  the  pleader,  etc.  In 
its  answer  the  defendant  denied  practically 
all  the  material  allegations  of  the  petition. 
Among  other  things,  it  denied  that  It  was 
its  purpose  to  remove  or  abandon  any  portion 
of  its  tracks  within  the  corporate  limits  of 
Nicholls,  but  alleged,  on  the  contrary.  Its  in- 
tention to  continue  the  use  of  all  of  its  tracks 
within  the  town  In  their  present  condition; 
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the  same  to  be  used  In  giving  its  citizens 
such  facilities  as  may  be  profitable  and  desir- 
able. It  denied  further  that  yaluable  im- 
provements had  been  made  by  petitioners,  or 
other  citizens  of  the  town  of  Nicholls,  by  rea- 
son of  the  fact  that  such  town  was  an  alleged 
Junctional  or  terminal  point;  and  set  up  in 
its  answer  that  the  property  of  the  town 
would  not  be  impaired  in  value  if  both  the 
Brunswick  ^d  Waycross  lines  should  run  in- 
to the  town  over  the  same  track  between 
Sessoms  and  Nicholls  for  the  distance  of 
three  miles.  Defendant  also  denied  that  any 
interest  of  petitioners  or  of  any  citizen  of 
Nichoils  would  in  any  way  be  impaired  or 
damaged,  if  defendant  should  abandon  and 
tear  up  its  track  between  Guysie  and  Nich- 
oils, and  alleged,  on  the  contrary,  that  the 
operation  of  its  through  trains  to  Birmingham 
over  the  Brunswick  and  Waycross  lines,  unit- 
ing at  Sessoms,  and  using  the  same  line  for 
the  short  distance  between  that  point  and 
Nichoils,  would  give  to  the  petitioners  and  all 
citizens  of  Nichoils  all  of  the  benefits  from 
both  lines.  Just  as  if  they  entered  Nichoils  as 
separate  lines.  Defendant  further  denied  that 
petitioners  or  the  town  of  Nichoils  would  suf- 
fer by  the  loss  of  trade,  or  otherwise,  if  the 
contemplated  change  of  its  road  should  be 
made;  and  also  denied  that  defendant  had 
purchased  an  extensive  tract  of  land  at  Ses- 
soms with  the  purpose  to  build  up  a  rival 
town  there  at  the  expense  of  Nichoils.  The 
answer  set  up  the  affirmative  defense  that,  Jt>y 
reason  of  the  laches  of  the  petitioners  in 
not  applying  for  an  injunction  while  the  work 
of  majking  the  change  by  defendant  in  its 
line  was  openly  in  progress  for  a  period  of 
about  a  year,  and  until  after  large  expendi- 
tures of  money  had  been  made  by  defendant 
in  connection  therewith,  all  of  which  was 
within  the  knowledge  of  petitioners,  they 
had  therefore  lost  the  right,  if  any,  they  orig- 
inally had,  to  obtain  the  injunction  sought. 
Grounds  of  the  demurrer  of  the  petitioners  to 
the  answer  were  in  substance:  (a)  It  sets  forth 
no  reason  in  law  or  equity  why  an  injunction 
should  not  be  granted;  (b)  no  such  reason 
was  set  forth  in  that  portion  of  the  answer 
wherein  it  is  claimed  defendant  had  a  right 
to  tear  up  and  abandon  the  portion  of  the  line 
in  question  because  of  its  bad  physical  condi- 
tion, the  consequent  difficulty  of  operating  it, 
and  the  expense  necessary  to  put  it  in  good 
condition. 

On  the  interlocutory  hearing,  the  court  re- 
fused to  grant  a  temporary  injunction^  Plain- 
tiffs excepted  and  brought  the  case  to  this 
court,  in  order  that  such  ruling  might  be 
reviewed.  This  court  affirmed  the  Judgment 
of  the  trial  Judge.  On  the  trial  of  the  case 
in  term,  the  court  below  overruled  the  demur- 
rer to  the  petition,  struck  the  answer,  on  de- 
murrer thereto,  and  directed  a  verdict  that  de» 
fendant  be  permanently  enjoined  as  prayed 
for.  Defendant  sued  out  a  bill  of  exceptions, 
assigning  error  upon  each  of  these  rulings. 


Rosser  ft  Brandon,  Croratt  ft  Whitfldd, 
and  J.  L.  Sweat,  for  plaintiff  in  error.  Ghajk 
T.  Boan,  F.  Willis  Dart,  Leon  A«  Wilson* 
and  Myers  ft  Parks,  for  defendants  in  error. 

FISH,  C.  J.  (after  stating  the  facts  as 
above).  1. .  The  petition  set  forth  a  cause  of 
action.  The  allegations  thereof  were  suffi- 
ciently specific,  and  theref(M*e  the  court  did 
not  err  in  overruling  the  demurrer  thereto. 
"Where  a  railroad  company,  to  which  has 
been  given  the  power  to  choose  its  particular 
route  between  designated  termini,  has  exer- 
cised its  discretion  in  this  regard,  its  pow- 
er of  choice  is  exhausted,  and  it  cannot  sub- 
sequently change  its  location  without  express 
legislative  authority."  Brown  v.  Atlantic 
ft  Birmingham  Ry.  Go.,  126  Ga.  218,  55  S. 
E.  24.  The  defendant,  as  the  successor  to 
the  original  company,  locating  and  construct- 
ing the  line  of  road  between  Guysie  and 
Nichoils,  some  6%  miles  at  length,  could  not, 
at  its  mere  volition,  tear  up  that  section  of 
the  road  and  relocate  the  same  at  a  different 
place,  although  the  portion  of  the  road  sought 
to  be  taken  up  and  relocated  lay  outside  the 
limits  of  the  town  or  city.  Id.  And  if  pe- 
titioners, as  they  allege,  would  suffer  special 
damages,  not  merely  as  members  of  the  pub- 
lic^ but  by  reason  of  their  residences  and 
the  location  of  their  businesses,  and  invest- 
ments, and  shipments  made  by  them,  an  ac- 
tion would  lie  in  their  names  to  prevent  the 
tearing  up  and  removal  of  the  road.    Id. 

2.  It  Is  clear,  we  think,  that  the  court  err- 
ed in  striking  so  much  of  the  defendant's  an- 
swer as  specifically  denied  the  allegations  of 
the  petition,  for,  even  though  the  petition  set 
forth  a  cause  of  action,  petitioners  could  not 
recover,  without  proof,  if  the  answer  denied 
the  petition,  as  the  burden  would  then  be 
upon  them  to  prove  the  case  alleged.  Neither 
should  that  portion  of  the  answer  have  beeB 
stricken  which  set  up  an  affirmative  defense, 
to  the  effect  that  petitioners  had,  by  their 
laches*  lost  the  right,  if  any,  they  originally 
had  for  an  injimction.  A  party  is  not  entitled 
to  an  injunction  when,  with  full  knowledge 
of  his  rights,  he  has  been  guilty  of  delay  and 
laches  in  asserting  them,  and  has  negligent- 
ly allowed  large  expenditures  to  be  made  by 
another  party  on  whom  great  injury  would 
be  Infiicted  by  the  grant  of  the  injunction. 
Holt  V.  Parsons,  118  Ga.  895,  45  S.  B.  690; 
City  of  Elberton  v.  Pearle  Cotton  Mills,  123 
Ga.  1,  60  S.  E.  977. 

The  case  should  have  been  submitted  to  a 
Jury  for  the  determination  of  the  Issues  made 
by  the  specific  denials  in  the  answer  to  the 
allegations  in  the  petition,  and  by  the  affirma- 
tive defense  set  up  in  the  answer.  When 
this  case  was  formerly  before  this  court 
(126  Ga.  246, 55  S.  EL  23),  the  Judgment  affirm- 
ing the  refusal  of  an  interlocutory  injunc- 
tion was  based  upon  the  ground  that  the 
decision  of  the  trial  Judge  did  not  rest  alone 
upon  questions  of  law,  but  also  depended 
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upon    certain    material   iBsnes    of   fact,   on 
whicb  Issues  there  was  conflicting  evidence. 
Jud^rinent  reversed.    All  the  Justices  conr 
cor,  except  HOLD£ZN,  J.,  not  presiding. 

(129  Ga.  484) 

MORRIS  ▼.  STATBL 
(Supreme  Court  of  Georgia.     Nov.  18,  1907.) 

1.  CBXifiRAL  Law— Wbit  ov  Bbbo»— Reoobd 
—QvEanona  Pbssented  vob  Rbvibw— Ad- 
MissiBiLiTt  or  £^idbncb  —  NECEsaiTT  ov 
Skttno  Fobth  Bvidencb  Excluded. 

Ad  asfllgnment  of  error  upon  the  rejection 
of  evidence  ia  not  well  made,  unless  the  evidence 
rejected  be  set  out,  either  literally  or  in  sub- 
stance. 

[Ed.  Note.— For  cases  in  ooint,  see  Cent.  Dig. 
vol.   15,  Criminal  Law,  S  2932.] 

2.  Same— I NSTBUcnoNS  — Necessity  of  Sbt- 
TiNQ  Fobth  Inbtbuctions  Refused. 

A  ground  of  a  motion  for  a  new  trial, 
based  on  the  refusal  of  the  court  to  instruct 
the  jury  in  accordance  with  a  timely  written 
request,  cannot  be  considered  when  the  reauest 
is  not  set  out  in  the  motion,  nor  attached  there- 
to as  an  exhibit  and  properly  identified. 

8w   UoKICIDB— SUFFICIENOT    OF    EVIDENCE. 

The  evidence  amply  warranted  the  verdict, 
and  the  court  did  not  err  in  refusing  a  new 
trial. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Jones  County ; 
H.  G.  Lewis,  Judge. 

Will  Morris  was  convicted  of  murder,  and 
he  brings  error.    Affirmed. 

J.  a  Barron  and  B.  L.  Dnmaa,  Jr.,  for 
plaintiff  in  error.  Jos.  B.  Pottle,  Sol.  Gen., 
Johnson  &  Johnson,  and  Jno.  C  Hart,  Atty. 
Gen.,  for  the  State. 

FISH,  C  J.  Will  Morris  was  convicted  of 
murder  for  the  killing  of  his  father.  He 
made  a  motion  for  a  new  trial,  which  was 
overruled,  and  he  excepted. 

1.  The  original  motion  for  a  new  trial  con- 
talned  only  the  usual  general  grounds.  The 
first  ground  of  the  amendment  to  the  motion 
was:  "Because  the  court  erred  in  not  allow- 
ing the  witness  Hattie  Morris  to  testify  as  to 
why  she  left  her  father's  house  (who  was  the 
deceased)  and  went  to  her  brother's  house 
(who  is  the  defendant)."  It  does  not  appear 
here,  or  elsewhere^  in  the  motion  for  a  new 
trial,  nor  by  an  exhibit  attached  tberetOi 
what  the  testimony  of  the  witness  would  have 
been,  had  she  been  permitted  to  testify.  It 
follows,  under  repeated  rulings  of  this  court, 
that  the  assignment  of  error  presents  no 
question  for  adjudication.  See  citation  of 
cases  in  14  MIchie's  Enc.  Dig.  Ga.  Reports, 
410,  411. 

2.  Thesecond  ground  in  this  amendment  was: 
"Because  the  court  erred  in  refusing  to  give 
in  charge  to  the  jury  the  following  written  re- 
quest of  the  defendant's  counsel  to  charge  on 
the  question  of  the  defendant's  character,  the 
same  having  been  requested  at  the  proper 
time  and  being  a  pertinent  legal  charge, 
especially  to  the  facts  in  said  case,  and  not 
having  been  substantially  given  anywhere  In 
said  charge"    No  request  to  charge  is  set 


out  in  the  motion  for  a  new  trial,  or  referred 
to  therein,  otherwise  than  in  the  above-quoted 
language.  Immediately  following  this  ground 
of  the  motion  are  the  names  of  counsel  tar 
the  movant  Then  follows  the  judge's  ap- 
proval of  the  grounds  of  the  motion.  Next 
comes  an  order  by  the  Judge  fixing  a  date  h& 
vacation  for  the  hearing  of  the  motion,  and 
allowing  until  the  hearing  for  the  filing  of 
the  )>rief  of  evidence  and  amendment  to  the 
motion.  Then  comes  an  order  by  the  jadge, 
on  the  date  set  for  the  hearing,  overruling  the 
motion  and  refusing  a  new  trial.  Imme- 
diately after  this  there  Is  what  purports  to 
be  '^request  to  charge  by  defendant's  counsel 
in  the  case  of  State  v.  Will  Morris,"  below 
which  is  the  word  "Refused" ;  but  such  paper 
bears  no  marks  of  identification  or  filing. 
Under  such  drcumstances.  It  Is  clear  that  no 
request  to  charge  on  the  subject  indicated  In 
the  motion  for  a  new  trial  can  be  considered 
by  this  court  The  request  In  order  to  be 
considered,  should  have  been  set  out  in  the 
motion,  or  made  a  part  thereof  by  an  exhibit 
attached  thereto  and  properly  identified. 

3.  The  evidence  fully  warranted  the  ver- 
dict and  the  court  did  not  err  in  refusing  a 
new  trial. 

Judgment  afilrmed. 


(129  Oa.  622) 
CORNBLIA  PLANING  MILL  CO.  ▼.  WIL- 
COX, 
(Supreme  Court  of  Georgia.     Nov.  16,  1907.) 
L  Husband   and    Wife  ^Action    Against 
Wirs—BviDBNCE— Admissibility. 

The  court  properly  rejected  the  testimony 
of  a  witness  to  the  effect  that  "be  [witness] 
found  the  property  was  in  her  [defendant's] 
name." 

2.  BVIDBNOS— Hkabsat    Bvidknob— Admissi* 
BiLrrr. 

Hearsay  evidence  is  not  admissible. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  S  1185.] 

8.  Wbit  ov  Ebbob—Rkcobi>— Questions  Pib- 

SENTKD     FOB     REVIEW -*  ADMISSIBIUTT     OP 

Record. 

''Alleged  error  In  rejecting  a  record  offered 
in  evidence  cannot  be  considered,  unless  the 
record  is  either  set  forth  or  so  described  as  to 
enable  this  court  to  determine  whether  or  not 
it  was  pertinent  and  material.'*  McEIhannon 
V.  State,  09  Ga.  672,  26  S.  E.  501. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  8,  Appeal  and  Knot,  S  2905.] 

4.  Same. 

"An  assignment  of  error  In  excluding  evi- 
dence must,  to  entitle  it  to  consideration,  on 
its  face  disclose,  either  literally  or  in  substance, 
what  that  evidence  was."  Russell  v.  Mohr-Well 
Lumber  Co.,  115  Ga.  35,  41  S.  B.  275. 

[E±  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  |  8012.] 

5.  Husband   and   Wife  — Action   Against 
Wife— SuFFioiENOT  of  Evidence. 

This  being  an  action  against  a  married 
woman  for  labor  and  materials  alleged  to  have 
been  furnished  to  her  through  her  husband  as 
her  agent,  and  there  being  no  evidence,  either 
direct  or  circumstantial,  to  show  the  existence 
of  the  alleged  afency,  there  was  no  error  in 
granting  a  nonsuit. 
(Syllabus  by  the  Courts 
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Error  from  Superior  Court,  Habersham 
County ;  J.  J.  Klma^,  Judge. 

Action  by  the  Cornelia  Planing  MIU  Com- 
pany against  Mrs.  I.  R.  WUooz,  f6r  labor  and 
materials.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

The  Cornelia  Planing  Mill  Company,  plain- 
tiff, brought  an  action  against  Mrs.  I.  R.  Wll* 
ooz,  and  alleged  that  said  defendant  was  In- 
debted to  the  plaintiff  In  the  sum  of  $266.12 
on  an  account ;  ''that  said  account  Is  for  ma- 
terial furnished  her,  and  for  work  done  on 
material  for  her  In  the  erection  of  a  certain 
house  •  •  •  located  on  a  certain  lot  of 
land  [In  the  town  of  Mt  Airy]  whereon  Mrs. 
I.  R.  Wilcox  now  resides,  and  is  In  possession 
of.*'  Wherefore  plaintiff  prays  Judgment 
against  Mrs.  I.  R.  Wilcox  for  said  amount, 
and  that  plaintiff  ''have  a  Judgment  setting 
up  a  special  lien  on  said  real  estate."  The 
defendant  denied  each  and  every  allegation 
in  the  petition.  Boling,  a  witness  for  the 
plaintiff,  testified  in  part  as  follows:  **! 
made  the  sale  myself  [referring  to  the  ac- 
count sued  on].  I  sold  the  lumber  to  Mr.  M. 
C.  Wilcox.  I  charged  It  to  M.  C.  Wilcox  on 
the  books.  I  made  him  statement  of  the 
lumber.  I  charged  It  to  Mrs.  I.  R.  Wilcox 
[defendant]  when  I  made  the  final  statement 
I  changed  it  from  M.  C.  Wilcox  to  Mrs.  I.  R. 
Wilcox  when  I  filed  a  Hen  against  the  prop- 
erty. The  trade  was  made  with  M.  C.  Wil- 
cox, sold  to  M.  C.  Wilcox,  and  charged  to  M. 
C.  Wilcox.  I  delivered  the  lumber  to  his 
hauler,  Mr.  Keller.  I  didn't  deliver  It  to  the 
house  at  Mt  Airy.  I  only  delivered  it  to  a 
party  that  came  after  the  lumber.  Mr.  Keller 
was  one  of  them.  He  was  the  man  I  deliver- 
ed it  to  at  the  mllL"  In  answer  to  the  ques- 
tion, "I  will  ask  you  if  you  knew  Mrs.  I.  R. 
Wilcox  in  the  premises,  if  she  had  anything 
to  do  with  it  as  far  as  you  know?"  Witness 
replied,  "Not  as  I  know  of."  Keller,  a  wit- 
ness for  the  plaintiff,  testified  as  follows :  "I 
remember  Col.  Wilcox  buying  some  lumber 
from  the  Cornelia  Planing  Mill  Company.  I 
helped  haul  it  I  worked  most  of  the  lumber 
on  the  house  [referred  to  in  plalntiflTs  peti- 
tion]. I  saw  Mrs.  I.  R.  Wilcox  around  the 
building  a  great  deal  of  the  time.  Sometimes 
she  would  say  she  wanted  a  window  placed 
at  such  a  place,  or  steps  at  such  a  place.  She 
saw  me  bringing  In  this  lumber.  Mrs.  I.  R. 
Wilcox  didn't  have  anything  to  do  with  my 
employment  as  I  know  of."  The  plaintiff  in- 
troduced a  deed  showing  that  the  title  to  the 
lot  on  which  the  said  house  was  located  was 
In  the  defendant,  Mrs.  I.  R.  Wilcox.  The 
plaintiff  Introduced  no  further  testimony,  and 
the  court  sustained  a  motion  for  nonsuit 
Plaintiff  excepted.  The  bill  of  exceptions 
contains  various  assignments  of  error  upon 
the  exclusion  of  evidence,  and  complains  of 
the  ruling  of  the  court  granting  said  nonsuit 

J.  C.  Edwards,  for  plaintiff  in  error.  J.  B. 
Jones  and  J.  J.  Bowden,  for  defendant  in  er> 
ror. 


BECK,  J.  (after  stathig  the  facts  as  above). 
L  Error  la  assigned  upon  the  ruling  of  the 
court  In  refusing  to  permit  a  witness  for  the 
plaintiff  to  testify  that  "he  [witness]  found 
the  property  was  in  her  [defendant's]  name.** 
Even  if  this  were  not  secondary  evidence,  it 
does  not  appear  from  what  source  the  wit- 
ness derived  this  Information.  Standbig 
alone,  the  evidence  shows  upon  its  face  that 
it  was  merely  a  conclusion  of  the  witness, 
based  upon  information  the  verity  of  which 
does  not  appear.  The  witness  should  have 
stated  the  facts  and  allowed  the  Jury  to  find 
in  whose  name  the  property  was.  So  far  as 
the  record  discloses,  the  witness'  so-called 
knowledge  of  the  ownership  of  the  property 
was  derived  entirely  from  hearsay,  and  the 
court  did  not  err  in  rejecting  this  testimony. 
Lamar  v.  Pearre,  90  Ga.  877,  17  S.  B.  92. 

2.  The  other  portions  of  the  testimony  of 
the  same  witness,  the  exclusion  of  which  Is 
complained  of  in  the  next  assignment  of  er- 
ror, show  affirmatively  that  the  witness  was 
testifying  from  hearsay:  ''Witness  D.  N. 
Boling  further  swore  that  he  found  out  that 
M.  C.  Wilcox  was  acting  [as  agent]  for  Mrs. 
I.  R.  Wilcox,  and  that  he  got  his  information 
from  his  attorney,"  and  when  he  "found  out 
that  Bi.  C.  Wilcox  was  acting  for  her  [de- 
fendant], he  changed  it  [the  account]  to  her 
name."  There  was  no  error  In  rejecting 
this  testimony.    Civ.  Code  1895,  S  6175. 

8.  Complaint  ia  also  made  in  the  bill  of 
exceptions  of  the  refusal  of  the  court  to  per- 
mit plaintiff  to  Introduce  in  evidence  "a  suit 
and  fi.  fa.  of  the  Patlllo  Lumber  Co.  ▼.  I.  B. 
Wilcox  and  M.  C.  Wilcox,  as  the  agent  of  L 
R.  Wilcox,  for  the  purpose  of  showing  that 
M.  C.  Wilcox  acted  as  agent  for  his  wife,  L 
R.  Wilcox,"  and  "the  proceedings  in  a  case 
of  W.  D.  Hill  Lumber  Co.  v.  L  R.  Wilcox, 
original  summons,  plea,  Judgment,  fi.  fa.,  and 
all  the  entries  thereon,  for  the  purpose  of 
proving  that  M.  C.  Wilcox  acted  as  agent  for 
his  wife,  I.  R.  Wilcox."  The  records  thus  of- 
fered and  rejected  are  not  set  forth  In  the 
bill  of  exceptions  nor  attached  thereto  as 
an  exhibit  and  the  above  Is  not  a  sufficient 
description  to  enable  this  court  to  determine 
whether  said  records  were  pertinent  and  ma- 
terial. McElhannon  v.  State,  99  Ga.  672,  26 
S.  B.  501. 

4.  The  next  exception,  to  wit:  ''W.  D.  Hill 
was  sworn  as  a  witness,  whose  evidence  aih 
pears  In  the  brief  of  evidence  In  this  case. 
•  •  •  The  court  ruled  out  W.  D.  Hill's 
evidence,  to  which  ruling  plaintiff  excepted" 
—is  not  a  sufficient  assignment  of  error,  and 
raises  no  question  for  decision.  Tompkins 
T.  Compton,  97  Ga.  875,  23  S.  E.  889;  Russell 
V.  Mohr-Well  Lumber  Co.,  115  Ga.  85,  41  S. 
B.  275;  Sayer  v.  Brown,  119  Ga.  539,  46  &  ^ 
E.  649. 

5.  The  only  question  that  remains  to  be 
decided  Is  whether  the  court  erred  in  grant- 
ing a  nonsuit  It  Is  contended  by  plaintiff's 
counsel  that  there  are  sufficient  circumstan* 
ces  in  the  case  to  authorize  the  Inference  that 
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H.  C  Wilcox  acted  as  agent  for  bis  wife, 
the  defendant,  in  purchasing  the  lumber 
from  the  plaJntlCT.  In  the  case  of  Akers 
T.  Klrke,  91  Qa.  690,  18  S.  B.  366,  It  was 
said:  '*Where  all  the  consideration  of  a  debt 
reaches  a  wife  as  an  accession  to  her  sepa- 
rate estate,  and  she  retains  and  enjoys  It, 
only  slight  evidence  of  the  husband's  agency 
In  contracting  the  debt  is  required  to  charge* 
her."  See,  also,  Plnkston  v.  Cedar  Hill 
Nursery  Co.,  123  Ga.  802,  51  S.  E.  387.  But 
In  the  case  of  Blount  &  Morel  v.  Dugger, 
115  Oa.  109,  41  S.  B.  270,  it  was  held  that 
'the  mere  fact  that  the  wife  may  be  the 
owner  of  a  tract  of  land  upon  which  a  house 
Is  erected  out  of  materials  furnished  sole- 
ly on  the  credit  of  her  husband  will  not  ren- 
der her  liable  for  the  value  of  such  materials, 
nor  authorize  a  Judgment  against  her  for 
the  same,  on  the  theory  that  she  was  the 
concealed  principal  of  her  husband,  where 
there  is  no  evidence  that  he  was  in  any  way 
acting  as  her  agent  when  he  purchased  the 
materials."  An  examination  of  the  record 
in  the  case  Just  cited  discloses  that  the  de- 
fendant, Mrs.  Dugger,  "called  to  see  the 
house  every  day  while  it  was  being  built, 
•  •  ♦  and  has  enjoyed  the  benefits  and 
profits  of  it  ever  since."  See,  In  this  latter 
connection,  the  case  of  Hightower  v.  Walker, 
97  Ga.  748,  25  S.  B.  386. 

The  only  evidence  in  the  present  case  to 
connect  Mrs.  Wilcox  with  the  sale  of  the 
lumber  was  the  fact  that  she  owned  the  lot 
upon  which  the  house  was  built,  and  that 
she  was  at  the  house  during  part  of  the 
time  that  the  work  was  being  done,  and 
directed  some  slight  changes  to  be  made. 
Plaintiff  did  not  testify  that  he  extended  the 
credit  to  Mr.  Wilcox  on  the  faith  of  the 
latter  owning  the  house,  nor  was  it  contend- 
ed that  Mr.  Wilcox  led  the  plaintiff  to  be- 
lieve that  he  owned  the  property.  The  lum- 
ber was  delivered  at  plalntlfTs  mUl  to  a 
servant  of  Mr.  Wilcox,  and,  so  far  as  the 
evidence  discloses,  nothing  was  said  as  to 
how  or  wher^  it  should  be  used.  It  also  ap- 
pears from  the  plaintiff's  evidence  that  the 
person  employed  to  build  the  house  was  the 
employ^,  not  of  Mrs.  Wilcox;  the  defend- 
ant, but  of  Mr.  Wilcox.  Admitting  all  the 
facts  proved  and  all  reasonable  deductions 
firom  them,  we  do  not  think  that  there  was 
any  evidence,  either  direct  or  circumstantial, 
to  show  the  husband's  agency  in  contracting 
the  debt  with  the  plaintiff,  and  the  court  did 
not  err  in  granting  a  nonsuit.  See,  in  this 
connection.  Heaves  v.  Meredetb,  123  Ga.  444, 
61  8.  B.  891. 

Judgment  aflElrmed.  All  the  Justices  con- 
ear,  except  HOLrDBN,  J.,  not  presiding. 

(129  0<L  497) 

HAWKINS  V.  TANNER. 
(Supreme  Court  of  Georgia.     Nov.  14,  1907.) 

1.  Wsrr  OF  Bbbo»— Review— Brief  of  Evi- 
dence—Necessitt. 

It  not  aopearing,  either  from  the  transcript 
of  the  record  or  hy  a  recital  in  the  bill  of  ez- 

608.B.— 15 


ceptions, .  that  a  brief  of  the  evidence  has  ever 
been  approved  by  the  trial  judge,  and  there 
being  no  suggestion  that  there  is  such  a  brief 
of  file  in  the  office  of  the  clerk  of  the  trial 
court,  this  court  cannot  pass  upon  those  as- 
signments of  error  which  depend  for  determina- 
tion upon  the  evidence,  and  must,  therefore,  as- 
sume that  the  rulings  upon  which  such  assign- 
ments are  made  were  correct  Price  v.  Price, 
122  Ga.  321,  50  S.  E.  91;  Stansell  v.  Mer- 
chants' Bank,  123  Ga.  278.  51*  S.  E.  821. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  §§  2618-2620.] 

2.  liAIf  DLORD  ANn  TENANT— RELATIONSHIP. 

A  charge  that  "the  relation  of  landlord  and 
tenant  exists  where  one  person  occupies  the 
land  or  premises  of  another  in  subordination 
of  the  other's  title  and  with  his  consent,  ex- 
press or  implied,"  states  a  correct  general  rule, 
18  Am.  &  Eng.  Enc.  L.  (2d  Ed.)  164,  165; 
Sharpe  v.  Mathews.  123  Ga.  794,  797,  51  fi.  E. 
706.  In  the  present  case  the  court,  in  addition 
to  giving  this  general  rule,  fully  and  correctly 
instructed  the  jary  as  to  how  the  relation  of 
landlord  and  tenant  arises,  and  what  is  neces- 
sary to  constitute  such  relation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant,  §§  1,  17.] 

3.  Wbit  of  Erbob— Review. 

The  evidence  warranted  the  verdict. 
(Syllabus  by  the  0>urt.) 

Error  from  Superior  Gourt,  Hall  CJounty; 
J.  J.  Kimsey,  Judge. 

Action  between  W.  L.  Hawkins  and  J.  W. 
Tanner.  From  the  Judgment,  Hawkins  brings 
error.    Affirmed. 

W.  B.  Sloan,  for  plaintiff  in  error.  G.  H« 
Prior  and  F.  M.  Johnson,  for  defendant  in 
error. 

FISH,  0.  J.  Judgment  afDrmed.  All  the 
Jiffitices  concur,  except  HOLDEN,  J^  not 
presiding. 


(120  6a.  417) 
TABOR  V.  MACON  BY.  A  LIGHT  (X). 
(Supreme  Court  of  Georgia.     Nov.  12,  1907.) 

1.  TRiAi/—lNSTBucnoNs— Necessity  fob  Re- 
quests. 

The  charge  of  the  court,  when  considered 
in  its  entirety,  embraced  the  general  principles 
of  law  applicable  to  the  facts  of  the  case;  and 
the  extracts  upon  which  error  was  assigned 
were  not  erroneous  for  any  reason  set  forth  in 
the  assignments  of  error.  If  any  amplification 
of  the  general  principles  which  the  charge  con- 
tained Had  been  desired,  they  should  have  been 
made  the  subject  of  appropriate  and  timely 
written  requests. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §§  628,  647,  648.] 

2.  Writ  op  Ebbob— Review. 

The  evidence   authorized   the  verdict,  and 
no  suflScient  reason  appears  for  reversing  the 
judgment 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Bibb  County- 
W.  H.  Felton,  Jr.,  Judge. 

Action  by  J.  H.  Tabor  against  the  Macon 
Railway  &  Light  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

R.  (X  Jordan,  for  plaintiff  in  error.  R. 
Ellis  and  Richard  Cord*  for  defendant  is 
error. 
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ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  ROLDEN^  J.,  who 
did  not  preside. 


(129  Oa.  460) 

NIPPER  T.  NIPPER. 
(Supreme  Oourt  of  Georgia.     Nor.  13,  190^.) 

1.  Husband  and  Wifb— Actions  vob  Skpa- 
BATB  Maintenance  —  Teupobabt  Allow- 
ance. 

Under  the  pleadings  and  evidence,  there 
was  no  abuse  of  discretion  on  the  part  of  the 
court  in  awarding  temporary  alimony  and  at- 
torney's fees. 

SBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  26,  Husband  and  Wife,  S  1064.] 

2.  Same. 

This  case  differs  from  Vinson  t.  Vinson,  94 
Ga.  492,  19  S.  a  898.  There  the  wife  volun- 
tarily and  without  cause  abandoned  the  husband 
and  refused  to  live  with  him ;  and  the  husband 
was  in  debt,  and  destitute  of  property  or  credit, 
and,  unaided  by  her,  his  earnings  were  small, 
and  not  more  than  sufficient  to  obtain  a  bare 
living  for  himself. 
8.  Sam  R— Nature  of  Pboceedinq. 

A  petition  for  temporary  alimony  pending 
a  divorce  suit  or  a  suit  for  permanent  alimony 
Is  in  the  nature  of  an  ancillary  proceeding,  and 
does  not  require  the  issuance  and  service  of  a 
new  process  returnable  to  another  term  of  court. 
Upon  it  the  presiding  judge  issues  an  order  nisi, 
which  is  served  and  under  which  the  hearing  is 
had. 

4.  Same. 

Where  an  application  for  temporary  ali- 
mony was  couplea  with  an  application  for  a 
writ  of  ne  exeat,  if  the  prayer  suggested  a  con- 
dition for  a  bond  to  be  required  of  the  defend- 
ant which  was  not  in  accordance  with  law,  this 
would  not  invalidate  the  application  for  tempo- 
rary alimony  or  cause  a  reversal  of  the  Judgment 
granting   it. 

5.  Same. 

The  question  brought  to  this  court  by  the 
bill   of  exceptions   has   reference   alone  to   the 
ruling  of  the  presiding  judge  in  granting  ali- 
mony and  attorney's  fees. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Turner  Ooon- 
t^r ;  W.  N.  Spence,  Judge. 

Action  by  Bettie  Nipper  against  Henry  J. 
Nipper  for  permanent  alimony,  wherein  plain- 
tiff applied  for  temporary  alimony  and  asked 
that  process  issue  requiring  defendant  to  ap- 
pear at  the  next  term  of  the  superior  court 
and  that  a  writ  of  ne  exeat  issue.  From  a 
judgment  for  temporary  alimony  and  attor- 
ney's fees,  defendant  brings  error.    Affirmed. 

J.  A  Comer  and  Payton  &  Hay,  for  plain- 
tiff In  error.  Hill  A  Royal,  T.  R.  Perry,  and 
Jas.  H.  Pate,  for  defendant  in  error. 


LUMPKIN,  J.  Bettie  Nipper  applied  to 
the  Judge  of  the  superior  court  for  the  grant 
of  temporary  alimony  to  be  paid  by  her 
husband,  Henry  J.  Nipper,  alleging  that  they 
were  living  separately  and  that  she  had  filed 
a  suit  for  permanent  alimony.  In  addition 
to  praying  that  alimony  be  awarded  her,  she 
also  prayed  that  process  issue  requiring  the 
defendant  to  appear  at  the  next  term  of  the 


superior  court  In  the  same  petition  she  ask- 
ed that  the  writ  of  ne  exeat  ifisue  against  her 
husband.  On  the  hearing  the  preaidlng  Judge 
awarded  alimony  and  attorney's  fees  to  the 
wife,  and  defendant  excepted. 

While  the  evidence  was  conflicting,  there 
was  enough  to  authorize  the  judgment  Oouo- 
jsel  for  the  plaintiff  in  error  relied  on  the  case 
of  Vinson  v.  Vinson,  94  Ga.  492,  19  S.  R  898; 
but  It  differs  widely  from  the  one  at  bar. 
There  the  wife  voluntarily  and  without  cause 
abandoned  the  husband  and  refused  to  live 
with  him,  leaving  him  In  debt  and  destitute 
of  property  or  credit  Here,  according  to  the 
evidence  on  behalf  of  the  plaintiff,  she  was 
very  badly  treated.  Her  husband  refused  to 
live  with  her,  and  In  his  defense  to  the  pe- 
tition sought  to  justify  his  conduct  by  mak- 
ing untrue  allegations  of  the  most  offensive 
character.  He  offered  to  have  her  return  to 
him.  But  the  judge  doubtless  thought  that 
this  offer  was  not  bona  fide*  but  was  made 
merely  for  the  purpose  of  defending  the  suit 
or  that  in  any  event  she  would  not  be  re- 
quired to  live  with  him  again  after  his  pre- 
vious conduct  and  the  nature  of  his  defense  to 
her  suit  Under  the  evidence  fus  to  the  ability 
of  the  husband  to  earn  money,  we  cannot  say 
that  the  sum  awarded  evidenced  an  abuse  of 
discretion. 

The  petition  prayed  that  a  rule  nisi  Issue 
calling  on  the  defendant  to  show  cause  why 
temporary  alimony  should  not  be  awarded, 
and  also  contained  a  prayer  that  process  is- 
sue requiring  the  defendant  to  appear  at  the 
next  term  of  the  superior  court  Objection 
was  taken  to  this.  An  application  for  tempo- 
rary alimony  is  a  proceeding  ancillary  to  an 
action  for  divorce  or  a  suit  for  permanent  ali- 
mony. If  temporary  alimony  is  awarded,  it 
continues  until  the  final  hearing.  Such  a 
proceeding  Is  not  a  separate  and  Independent 
suit,  requiring  process  to  be  issued  calling 
on  the  defendant  to  appear  at  the  next  regu- 
lar term  of  court  The  presiding  Judge  sets 
the  application  for  a  hearing  py  order,  and 
the  defendant  Is  called  on  to  show  cause  why 
temporary  alimony  should  not  be  granted. 
It  wafi  alleged  that  suit  had  been  brought  for 
permanent  alimony.  The  prayer  for  process, 
therefore,  was  mere  surplusage.  But  pray- 
ing for  unnecessary  process  furnishes  no  rea- 
son for  denying  proper  temporary  alimony. 
In  the  same  petition  application  was  made 
to  have  the  writ  of  ne  exeat  issued.  There 
was  a  prayer  that  defendant  be  required  to 
give  bond,  with  a  condition  which  appears 
not  to  have  been  that  provided  by  law.  The 
judgment  brought  before  us  now  by  the  writ 
of  error  Is  the  granting  of  the  temporary  ali- 
mony and  attorney's  fee&  If  there  was  any 
mistake  in  the  prayer  as  to  the  writ  of  ne 
exeat,  it  in  no  way  affected  the  question  of 
alimony.  Upon  a  consideration  of  the  cass 
before  us,  we  cannot  say  that  there  was  error. 

Judgment  affirmed.  All  the  Justices  coo* 
cur,  except  H0LDE2N,  J.,  not  presiding. 
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(129  0&.  522) 

WHITE  et  al.  ▼.  NORTH  OEORGIA  EUX> 

TRIG  GO.  et  aL 
(Bnpreme  Court  of  Georgia.     Not.  IS,  1907.) 

1.  E)QUITT— JOINDBE   OF    CAUflKa— MULTCTABI- 
0USNES8. 

Thia  case  ia  controlled  by  the  deciaion  in 
White  v..  North  Georgia  Electric  Go.  (June  15, 
1907)  55  S.  E.  83,  where  it  waa  held  that  the 
petition  waa  maltifarioua. 

[£3d.  Note.— For  cases  in  point,  see  Gent.  Dig. 
▼ol  19,  Equity,  »  841,  342.] 

2.  Savs. 

The  grounds  of  equity  sought  to  be  set  up 
by  the  petition  are  so  interwoven  that  it  ia  im- 
practicable to  determine  whether  there  Is  any 
equity  in  any  part  of  the  multifarioua  allega- 
tions, dissociated  from  the  reat;  and  no  rulmg 
ia  made  on  that  point 
(Syllabus  by  the  Gourt) 

Error  from  Superior  Gourt,  Rabun  Ck>imty; 
J.  J.  Klmsey,  Judge. 

Action  by  the  North  Georgia  Electric  Gom- 
pany  and  others  against  8.  B.  White  and 
others.  Judgment  for  plaintiffs,  and  defend- 
ants bring  error.    Rerersed. 

Broun  &  Randolph,  Spencer  R  Atkinson, 
J.  J.  Bowden,  and  R.  E.  A.  Hamby,  for  plain- 
tiffs in  error.  H.  H.  Dean,  for  defendants 
in  error. 

LUMPKIN,  J.  Judgment  reversed.  All 
the  Justices  concur,  except  HOIaDEN,  J.,  not 
presiding. 


(129  Oa.  518) 

HENDLEY  v.  ADAMS. 
(Supreme  Gourt  of  Georgia.     Nov.  15,  1907.) 

1.  GOUBTS— SUFBEMB  GOUBT— JlTBISDICTION. 

Where  a  writ  of  habeaa  corpus  was  sued 
out  before  the  ordinary,  and  his  decision  waa 
carried  to  the  superior  court  by  certiorari,  a 
writ  of  error  to  the  decision  of  the  judge  of  the 
superior  court  thereon  was  properly  made  re- 
turnable to  the  Supreme  Gourt,  and  the  juris- 
diction to  pass  on  such  a  case  waa  in  this  court, 
not  in  the  Gourt  of  Appeals. 

2.  Habeas  Cobptjs— Gusto dt  of  Ghild. 

Under  the  evidence  there  was  no  error  in 
everruling  and  dismissing  the  certiorari. 

(Syllabus  by  the  Gourt) 

Error  from  Superior  Gourt,  Bibb  Gounty; 
W.  H.  Felton,  Jr.,  Judge. 

Petition  by  J.  A.  Adams  for  writ  of  habeas 
corpus  against  L.  S.  Hendley.  From  a  Judg- 
ment of  the  superior  court  overruling  a  cer> 
tlorari  to  the  ordinary,  respondent  brings  er- 
ror.   Affirmed. 

J.  A.  Adams  petitioned  the  ordinary  of 
Bibb  county  for  .the  writ  of  habeas  corpus  In 
order  to  recover  possession  of  his  minor  child, 
a  little  boy,  alleged  to  be  unlawfully  held  by 
BCrg.  L.  S.  Hendley,  petitioner's  mother-in- 
law  ;  his  wife  being  dead.  On  the  return  of 
the  writ,  after  hearing  eridence,  the  ordinary 
awarded  the  custody  of  the  child  to  the  peti- 
tioner. The  respondent  carried  the  case  to 
the  superior  court  by  writ  of  certiorari.  Up- 
on the  hearing,  the  presiding  Judge  overruled 
the  certiorari,  and  a  bill  of  ezceptiona  was 


Hardeman  &  Jones,  for  plaintiff  in  error. 
B.  D.  Feagan,  for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  1.  The  writ  of  error  directed  the 
derk  of  the  superior  court  to  transmit  the 
record  to  this  court,  and  the  case  was  accord- 
ingly docketed  here.  The  question  has  been 
raised  as  to  whether  the  Supreme  Gourt  had 
Jurisdiction  to  retain  and  hear  the  case,  or 
should  transmit  it  to  the  Gourt  of  Appeals. 
We  hold  that  it  was  properly  brought  to  this 
court,  and  that  the  Jurisdiction  is  here.  The 
amendment  to  the  Gonstitution  ratified  in 
1906  declared  that:  "The  Supreme  Gourt 
shall  have  no  original  Jurisdiction,  but  shall 
be  a  court  alone  for  the  trial  and  correction 
of  errors  in  law  and  equity,  from  the  supe- 
rior courts  in  all  civil  cases,  whether  legal 
or  equitable,  originating  therein,  or  carried 
thereto  from  the  court  of  ordinary,"  etc.  Ju- 
risdiction was  conferred  upon  the  Court  of 
Appeals  "for  the  trial  and  correction  of  er- 
rora  in  law  and  equity  from  the  superior 
courts  in  all  cases  in  which  such  Jurisdiction 
is  not  conferred  by  this  Gonstitution  on  the 
Supreme  Gourt,"  etc  The  evident  purpose 
of  the  constitutional  amendment  was  to  cre- 
ate a  Gourt  of  Appeals,  and  to  provide  for  a 
division  of  business  between  the  Supreme 
Gourt  and  that  court,  and  that,  in  so  far  as 
civil  matters  were  concerned,  the  Supreme 
Gourt  should  review  cases  originating  in  the 
superior  courts  and  in  the  court  of  ordinary. 
Was  this  a  civil  case  carried  to  the  superior 
court  from  the  court  of  ordinary,  within  the 
meaning  of  the  Gonstitution?  No  little  con- 
fusion has  arisen  in  regard  to  habeas  corpus 
cases  because  of  the  peculiarity  of  the  proce- 
dure, and  because  the  terms  appropriate  to 
ordinary  cases  have  not  been  found  exactly 
appropriate  in  dealing  with  such  proceedings. 
Sometimes  cases  of  this  character  have  been 
spoken  of  as  criminal  or  civil,  according  to 
whether  the  person  restrained  of  his  liberty 
was  held  under  a  criminal  charge  or  not ;  but 
this  Is  inaccurate.  A  person  brought  before 
a  court  by  writ  of  habeas  corpus  is  not  tried 
on  any  charge  against  him,  the  state  is  no 
party,  and  no  sentence  can  be  pronounced 
against  him.  While  for  some  purposes  such 
descriptive  terms  may  be  permissible,  in  the 
accurate  use  of  language,  a  proceeding  of  this 
kind  is  not  a  criminal  case.  If  the  present 
case  should  be  termed  a  criminal  one,  who 
shall  rank  as  the  person  accused  of  a  crime 
and  convicted  in  the  trial  court?  Shall  it  be 
the  father,  who  applied  for  the  writ,  or  hif 
mother-in-law,  who  had  the  custody  of  the 
child  and  claimed  the  right  to  keep  him?  Or 
shall  it  be  the  child?  If  the  Judgment  below 
should  be  affirmed,  no  penalty  would  be  en- 
forced against  any  defendant,  but  the  right 
of  the  father  to  the  custody  of  his  child  would 
be  determined.  Such  a  proceeding  is  not  a 
criminal  case  within  the  meaning  of  the 
Gonstitution. 

If  this  is  to  be  classified  with  civil  cases 
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within  the  punrlew  of  the  constitntional 
amendment  referred  to»  Is  it  a  case  which 
was  carried  to  the  superior  court  from  the 
court  of  ordinary  within  the  intent  and  mean- 
ing of  those  words  as  there  used?  Tlie  oon- 
fusion  already  mentioned  arising  from  the 
inapplicability  of  terms  suited  to  ordinary 
litigation  to  a  habeas  corpus  proceeding  gives 
rise  to  this  question.  It  has  sometimes  been 
said  that  the  Judge  of  the  superior  eourtt  or 
of  a  city  court*  or  the  ordinary,  when  hear- 
ing a  habeas  corpus  case,  is  not  exactly  the 
superior  court  or  city  court  or  court  of  ordi- 
nary, but  is  a  sort  of  special  court,  which  has 
now  and  then  been  termed  **a  habeas  corpus 
court"  Without  discussing  the  cases  in 
which  language  of  this  character  has  been 
used,  or  the  correctness  of  the  decisions  made 
In  them  in  Tiew  of  the  questions  actually  In- 
▼olyed,  it  may  be  suggested  that  the  law  of 
this  state  has  created  no  court  known  as  ''a 
habeas  corpus  court **  It  has  conferred  upon 
the  judges  of  certain  courts  power  to  issue 
the  writ  and  hear  the  case,  but  it  has  erected 
no  distinct  tribunal  or  set  of  tribunals  for 
that  purpose.  If  the  ordinary,  who  is  the 
judge  of  the  court  of  ordinaiyf  when  hear- 
ing a  habeas  corpus  case,  is  not  to  be  treated 
as  acting  as  the  ordinary,  it  would  seem  that 
the  same  rule  would  apply  to  a  judge  of  the 
superior  court  under  like  circumstances.  If 
the  judgment  of  the  latter  in  a  proceeding  of 
this  character  is  not  the  judgment  of  a  judge 
of  the  superior  court,  but  of  some  special 
kind  of  tribunal,  how  is  his  judgment  to  be 
reriewed  by  this  court  at  all?  In  Moore  ▼. 
Ferrell,  1  Ga.  6,  a  motion  was  made  to  dis- 
miss a  writ  of  error  on  the  ground  that  ex- 
ception was  taken  to  the  order  of  the  judge 
of  the  superior  court  dissolving  an  injunction 
at  chambers,  and  that  the  Supreme  Ck)urt  pos- 
sessed no  jurisdiction  over  decisions  made  by 
judges  of  the  superior  court  in  vacation,  be- 
cause the  act  creating  this  court  declared  that 
"all  causes  of  a  criminal  or  civil  nature,  for 
alleged  errors  in  any  decision,  sentence,  judg- 
ment or  decree  of  any  superior  court"  might 
be  carried  up  by  bill  of  exceptions.  But  the 
motion  was  overruled.  The  point  was  prac- 
tically determined  in  the  case  of  Barranger 
T.  Baum,  103  Ga.  465,  469,  SO  S.  E.  524,  68 
▲m.  St  Rep.  118.  It  was  there  held  that  "a 
writ  of  error  will  lie  direct  to  this  court  from 
the  decision  of  the  judge  of  the  city  court  of 
Richmond  county  in  a  habeas  corpus  case." 
The  Constitution  at  that  time  declared  that: 
'^he  Supreme  Coxjit  shall  have  no  original 
jurisdiction,  but  shall  be  a  court  alone  for  the 
trial  and  correction  of  errors  from  the  superior 
courts,  and  from  the  city  courts  of  Atlanta 
and  Savannah,  and  such  other  like  courts  as 
may  be  hereaft^  established  in  other  cities.** 
In  order  to  hold  that  a  writ  of  error  would 
lie  from  a  decision  of  the  judge  of  a  city 
court  to  this  court  in  a  habeas  corpus  case, 
it  was  necessary  to  hold  that  the  decision  of 
the  presiding  judge  in  such  a  case  was  the 


action  of  the  city  court  within  the  meaning 
of  that  provision  of  the  Constitution. 

If  the  law  is  clear,  inconvenience  cannot 
change  it;  but  if  the  question  before  us  were 
doubtful,  a  different  ruling  from  that  now 
made  would  involve  much  confusion  and  un- 
certainty as  to  writs  of  error  in  habeas  corpus 
casea  Sometimes  they  would  be  treated  as 
civil  cases,  and  sometimes  as  criminal  cases. 
Sometimes  they  would  go  from  the  superior 
court  (in  cases  arising  there  or  first  heard  by 
the  ordinary)  to  the  Court  of  Appeals,  and 
sometimes  come  to  this  court  We  do  not 
think  that  it  was  the  intention  of  this  amend- 
ment to  produce  such  a  result 

2.  On  a  careful  consideration  of  the  evi- 
dence, it  appears  that  there  was  enough  to 
authorize  the  judgment  of  the  ordinary  and 
that  of  the  judge  of  the  superior  court  sua- 
tainlng  it 

Judgment  affirmed.  All  the  Justices  con* 
cuTt  except  HOLDEN,  J.,  not  presiding. 


029  Ga.  508) 
WHITE  V.  SIKBS. 
(Supreme   Court  of   Georgia.    Nov.   15,  1907.) 

1.  Spbcifio  Pebfobuancs— Rxuxr  Awabdkd 
—Effect  of  Prates  fob. 

A  petition,  which  contains  a  prajer  for  spe- 
cific performance  and  general  relief,  will  not 
under  the  clause  for  general  relief,  aathorise  t&s 
grant  of  any  relief  which  is  not  germane  to  the 
prayer  for  specific  performance. 

rSd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  44^  Specific  Performance,  $  411.] 

2.  IlTFANTB— E3XECUT0BT    CONTBACT   FOB   SaLB 
OF     Land— VALiniTY— DlSAFFIBliARCB. 

An  executory  contract  for  the  sale  of  land 
by  an  infant  is  voidable  at  his  election  upon 
bis  attainment  of  majority. 

(a)  The  rule  existing  under  section  3650  of 
the  Oivil  Code  of  1^6,  wliich  authorises  an 
infant  to  make  a  binding  contract  in  connection 
with  the  business  in  which  he  may  be  engaged, 
by  permission  of  his  parent  or  guardian,  as  an 
adult  is  not  applicable  to  a  single  transaction 
for  the  sale  of  land. 

(b)  Where  an  infant  enters  into  an  exec- 
utory contract  for  the  sale  of  land,  and  receives 
the  purchase  price,  and  expends  the  same,  and, 
after  his  attainment  of  majority,  has  neither  the 
money  nor  other  property  in  which  the  same 
mav  have  been  invested,  the  mere  fact  of  his 
omission,  upon  arriving  at  majority,  to  tender 
bade  tbe  purchase  money,  will  not  amount  to  a 
ratification  of  the  contract  nor  prevent  an  elec- 
tion to  disaliirm  the  sale. 

(c)  A  declaration,  in  a  suit  for  specific  per- 
formance of  a  contract  for  the  sale  of  land, 
which  shows  affirmatively  that  the  contract  was 
made  and  the  purchase  price  paid  while  the 
defendant  was  a  minor,  and  that  the  defendant 
before  attaining  majority,  had  expended  the 
money  in  such  way  as  that  he  did  not  have  the 
money  or  any  property  in  which  the  monev  may 
have  been  invested,  after  arriving  at  majority, 
is  subject  to  genera]  demurrer  upon  the  ground 
that  the  declaration  shows  upon  its  face  such 
facts  as  would  defeat  tbe  plaintifTs  right  to 
specific  performance  of  the  contract 

[Ed.  Note. — For  cases  in  point  see  Gent  Dig. 
vol.  27.  Infants,  §  151.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Oourt  Tattnall  Goon' 
ty;  B.  T.  Bawlings,  Jtidge. 
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8i;)eclflc  perfoimanoe  bj  TL  K.  Wbite 
against  J.  C.  Slkes.  Judgment  for  defendant; 
and  plaintiff  brings  error.    Aflarmed. 

Thia  waa  a  petition  praying  for  the  specific 
performance  of  a  contract  for  the  sale  of 
land*  which  tha  Jndge  dismissed  npon  oral 
iiioti<Mi  upon  the  gronnd  that  no  cause  of  ac* 
tion  was  set  forth.  It  appears  from  the  peti- 
tion that  Victoria  B.  Slkes  was  the  owner  of 
a  tract  of  land  which  she  conveyed  to  her 
minor  son,  James  Clifford  Slkes,  the  defend- 
ant in  the  present  case.  The  deed  is  in  the 
ordinary  form  of  a  conyeyance  In, fee  simple 
.  with  warranty,  azcept  that,  immediately  fol- 
lowing th^.name  of  the  grantee  in  the  grant- 
ing clause,  appear  these  words:  ''Bzcept 
prlTllege  of  control  and  management  until 
such  time  as  he  may  be  made  competent  by 
law,  said  property  for  the  time  being  to  be 
managed  and  controlled  by  the  said  Victoria 
B.  Slkes."  While  the  defendant  was  still  a 
minor,  with  his  mother,  he  approached  White, 
the  plaintiff,  and  a  request  was  made  by 
them  of  Wbite  that  he  purchase  the  land  in 
order  that  the  defendant  might  use  the  pur- 
chase money  to  educate  himself  as  a  dental 
surgeon.  The  purchase  price  of  the  land  was 
agreed  upon,  which  was  at  the  rate  of  $8  per 
acre;  the  acreage  to  be  determined  by  a  sur- 
vey, which  was  afterwards  made,  and  the 
exact  acreage  found  to  be  867  acres.  The 
defendant  and  his  mother  united  In  a  bond 
for  titles.  Delivered  to  the  plaintiff,  and  ac- 
companying this  bond  for  titles,  was  a  writ- 
ten statement  by  the  mother  that  the  de- 
ftodant  would  be  of  full  age  on  a  named 
date,  which  was  about  nine  months  after  the 
date  of  tlie  transaction,  and  that  he  was  then 
a  free  trader,  doing  business  in  his  own  name, 
and  that  she  was  unable  to  furnish  him  with 
the  mon^  necessary  to  finish  his  professional 
education,  and  a  sale  of  the  land  was  neces- 
sary for  that  purpose.  The  petition  charges 
that,  with  the  consent  of  the  mother,  the  de- 
fendant collected  the  purchase  money  of  the 
land  and  appropriated  it  to  the  payment  of 
his  exi>ense8  while  in  attendance  upon  a  den- 
tal college.  On  the  very  day  that  the  defend- 
ant arrived  at  age,  he  wrote  the  plaintiff  a 
letter,  in  which  he  refused  to  make  a  deed 
in  compliance  with  the  bond,  giving  as  his 
reason  that  he  was  a  minor  at  the  time  that 
the  bond  was  executed,  and  it  is  alleged  that 
he  still  refuses  to  make  the  deed.  It  is  also 
alleged  that  the  purchase  price  of  the  land 
was  reasonable  and  was  the  full  value  of  the 
land  at  the  time  of  the  sale.  The  plaintiff 
averred  his  willingness  to  do  and  perform 
any  and  all  acts  that  equity  and  good  con- 
science required  him  to  do,  and  he  prays  a 
decree  that  the  defendant  be  required  to  ex- 
ecute and  deliver  a  warranty  deed  in  accord- 
ance with  his  bond,  and  for  general  relief. 

J.  P.  Moore  and  W. 'T.  Burkhalter,  for 
plaintiff  in  error.  Isaiah  Beasl^  and  Jas.  K. 
Hinei^  for  defendant  in  error. 


ATKINSON,  J.  (after  stating  the  facts  as 
above).  The  only  prayers  in  the  petition 
are  for  specific  performance  and  general 
relief.  Hence  the  only  relief  that  can  be 
granted  under  this  petition  would  be  that 
connected  with  the  specific  prayer.  See  Sapp 
V.  WUliamson  (decided  July  18,  1007),  58  S. 
B.  461.  It  is  therefore  only  to  be  determined 
whether,  under  the  allegations  of  the  peti- 
tion, the  plaintiff  was  entitled  to  a  decree  fqr 
specific  performance  of  the  contract  contain- 
ed in  the  bond  for  titles.  This  was  a  mere 
executory  contract  of  the  infant.  The  con- 
tracts of  an  infant  are  voidable,  except  for 
necessaries.  Civ.  Cod^  1895,  S  8648.  If  an 
infant,  by  permission  of  his  parent  or  guard- 
Ian,  or  by  permission  of  law,  engages  in  any 
business  as  an  adult,  he  is  bound  fOr  all  the 
contracts  connected  with  the  business.  Civ. 
Code  1895,  f  8650.  But  a  mere  single  trans- 
action by  an  Infant  does  not  constitute  him  as 
one  engaged  in  a  business.  If  an  infant,  with 
the  consent  of  a  parent,  were  engaged  in  the 
business  of  buying  and  selling  real  estate, 
and  there  were  no  question  about  the  fact 
that  such  was  his  occupation,  he  would  be  un- 
questionably bound  by  the  contracts  relating 
to  that  business,  but  that  is  not  this  case. 
The  infant  was  engaged  in  no  business  wha^ 
ever.  As  far  as  can  be  determined  from  the 
averments  of  the  petition,  he  was  at  home 
with  his  mother.  He  was  desirous  of  obtain- 
ing a  professional  education  to  fit  him  for 
business,  but  he  was  at  the  time  engaged  in 
no  business.  The  contract  in  question  was 
simply  one  Isolated  transaction  not  connected 
with  any  occupation  or  business  whatever. 
Southern  Ctotton  Oil  Oo.  v.  Dukes,  121  Ga. 
788  (7),  49  8.  B.  788. 

But  it  is  said  that  the  law  declares  that, 
if  an  infant  receives  property,  or  other  valu- 
able consideration,  and  after  arrival  at  age 
retains  possession  of  such  property  or  en- 
Joys  the  proceeds  of  such  valuable  considera- 
tion, this  is  such  a  ratification  of  the  con- 
tract as  will  bind  him.  Giv.  Oode  1895,  | 
8648.  If  an  infant  makes  a  contract,  either 
executory  or  executed,  and  receives  the  con- 
sideration in  whole  or  in  part  during  his 
minority,  and  disposes  of  the  same  before 
his  majority,  either  by  losing,  expending,  or 
squandering  it,  this  is  nothing  more  than  the 
law  anticipates  of  him,  and  he  will  not  be 
required  to  make  any  tender  of  the  amount 
so  disposed  of  before  repudiating  the  con- 
tract which  he  made  during  his  Infancy. 
Southern  Cotton  Oil  Ck>.  v.  Dukes,  121  Oa. 
788  (5),  49  S.  B.  78a  But  if,  upon  arrival  at 
majority,  he  has  in  his  possession  either  the 
exact  consideration  that  he  received  during 
infancy,  or  any  substantial  part  of  the  same, 
or  property  which  is  purchased  with  such 
consi deration — ^that  is,  if  he  has  then  any- 
thing of  a  substantial  nature  into  which  can 
be  traced  the  proceeds  of  the  contract  made 
during  his  Infancy — then  neither  law,  equity, 
nor  good  conscience  will  permit  him  to  re- 
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padiato  bis  contract  and  retain  that  which 
la  the  fmltB  of  the  contract  Bat  it  must 
appear  that  the  infant,  after  attaining  ma- 
jority, retains  possession  and  control  of 
something  which  is  tangible,  which  has  be- 
come his  property  as  a  result  of  hia  having 
nsed  the  consideration  paid  to  him  under  the 
contract  made  while  he  was  an  Infant  If  he 
expends  the  amount  In  the  purchase  of  food, 
and  the  food  is  consumed,  the  principle  al- 
luded to  would  have  no  application,  and  so 
If  he  used  the  land  in  the  purchase  of  an 
education,  which  is  a  thing  of  value  in  a 
sense,  but  is  intangible,  the  principle  would 
have  no  application.  2  Warvelle  on  Vendors 
(2d  Ed.)  S  860. 

Under  the  averments  of  the  petition,  the 
Infant  was  not  required  to  make  any  tender 
as  a  condition  to  his  repudiating  the  con- 
tract on  his  arrival  at  his  majority.  It  dis- 
tinctly appears  from  the  averments  of  the 
petition  that  he  had  none  of  the  money  that 
he  had  received,  for  it  is  alleged  that  he  had 
expended  all  of  it  There  is  no  allegation 
that  he  had  in  his  possession  any  property 
which  was  purchased  with  the  money  which 
had  been  paid  to  him.  It  Is  true  that  It  is 
alleged  that  the  money  was  expended  by  the 
Infant  in  taking  a  course  in  a  dental  col- 
lie, but  what  be  acquired  in  this  way  was 
not  property,  within  the  meaning  of  the  rule 
requiring  that  he  should  pay  back  the  value 
of  the  property  which  he  had  acquired  as  a 
result  of  the  contract  It  may  be  that  the 
education  thus  received  would  be  of  value 
to  him,  but  it  is  not  a  thing  of  value,  within 
the  ordinary  meaning  of  that  term,  and  the 
law  does  not  require  him  to  estimate  its 
value  and  tender  the  amount  of  the  estimate 
thus  made.  See,  In  this  connection,  Tlmmer- 
man  v.  Stanley,  123  Ga.  850,  61  S.  Q.  760, 
1 1>  B.  A.  (N.  8.)  379.  Under  no  view  of  the 
case  was  the  plaintlif  entitled  to  a  decree 
for  specific  performance,  and  the  court  did 
not  err  in  dismissing  the  case  for  the  reason 
that  no  cause  of  action  was  set  forth. 
■  Judgment  affirmed.  All  the  Justices  con- 
cur. 


(129  Ga.  416) 

CITY  OF  ATLANTA  v.  HABPBR. 
(Supreme  CouTt  of  Georgia.     Nov.  12,  1907.) 

1.  NEOuaBNCB— "Obdinabt   (^bb"— Defini- 
tion. 

The  definition  of  "ordinary  care,"  given  by 
the  court  to  the  Jury,  was  substantially  that 
stated  in  the  Civil  Code. 

eSd.  Note.— For  cases  in  point,  see  Ont  Dig* 
37.  Negligence,  §§  6^  7,  872. 
For  other  definitions,  see  Words  and  Phrases, 
voL  6,  pp.  5029-^5042;    vol.  8,  pp.  7739-7740.] 

2.  Municipal    Cobporations  —   Defectivx 
Sidewalks— BviDBNcx. 

The   evidence  warranted  the  verdict,   and 
the  court  did  not  err  in  refusing  to  grant  a  new 
trial. 
(Syllabus  by  the  Court) 


Brror  from  Saperfor  Gonrt,  Fultoa  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Action  by  I.  M.  Harper,  by  ber  next  friend, 
against  the  city  of  Atlanta.  Judgment  for 
plaintiff.    Defendant  brings  error.    Affirmed. 

J.  L.  Mayson  and  W.  P.  Hill,  for  plaintiff 
in  error.  C.  D.  Hill  and  Gordon  &  Branch, 
for  defendant  in  error. 

FISH,  C.  J.  Ina  May  Harper,  12  years  of 
age,  brought  an  action  against  the  city  of 
Atlanta,  by  her  father,  M.  B.  Harper,  as 
next  friend,  for  damages  for.  personal  in- 
juries alleged  to  have  been  sustained  in  fall- 
ing on  one  of  the  city's  sidewalks  by  reason 
of  its  defective  condition.  Theresas  a  ver- 
dict for  the  plaintiff;  and  the  case  is  here 
on  writ  of  en*or  sued  out  by  the  defendant, 
assigning  error  upon  the  overruling  of  its 
motion  for  a  new  trial. 

1.  The  only  error  of  law  alleged  to  have 
been  committed  on  the  trial  was,  that  the 
court  in  charging  as  to  the  degree  of  care  the 
city  was  required  to  exercise,  instructed  the 
Jury  as  follows :  ^'Ordinary  oare  means  that 
care  that  a  prudent  person  would  exercise  un- 
der the  same  or  similar  circumstances."  This 
deflhition  was  in  substantial  accord  with 
that  given  of  "ordinary  diligence,"  in  Civ. 
0>de  1895,  S  2898.  To  same  effect  is  Bich- 
mond  &  Danville  B.  Co.  v.  Mitchell,  92  Ga. 
77  (2),  18  8.  B.  290. 

2.  The  only  other  points  referred  to  in  the 
brief  of  counsel  for  plaintiff  in  error  are 
that  there  was  a  variance  between  the  al- 
legations of  the  petition  and  the  plaintifTs 
testimony  as  to  how  her  injuries  were  caus- 
ed; that  the  evidence  showed  that  the  city 
had  no  notice,  actual  or  constructive,  of  the 
defective  condition  of  the  sidewalk;  and  that 
the  plaintiff  knew  of  its  defective  condition, 
and  by  the  use  of  ordinary  care  could  have 
avoided  the  consequences  to  herself  caused 
by  such  condition.  None  of  these  points  was 
well  taken.  If  there  were  any  inconsistency 
at  all  between  the  allegata  and  the  probata 
as  to  how  the  plaintiff's  injuries  were  caus- 
ed, it  was  not  sufficient  to  constitute  a  sub- 
stantial variance.  There  was  evidence  to 
authorize  a  finding,  not  only  that  the  de- 
fects in  the  sidewalk  had  existed  a  sufficient 
length  of  time  for  the  agents  and  officers 
of  the  city,  by  the  exercise  of  ordinary  care 
and  diligence,  to  have  known  of  them,  but 
that  the  city  had  actual  notice  of  such  de- 
fects. And,  while  it  appeared  that  the  plain- 
tiff had  notice  that  the  sidewalk  was  de- 
fective, the  evidence  did  not  require  a  find- 
ing that  she  knew  the  bricks  therein  iirere 
loose  and  likely  to  turn,  if  she  stepped  upon 
them  while  walking  along  the  sidewalk,  and 
throw  her  into  the  hole  therein,  nor  that 
she  failed  in  any  respect  to  exercise  such 
care  as  her  capacity,  mental  and  physical, 
fitted  her,  as  a  child  of  tender  years,  for  ex- 
ercising. In  the  actual  circumstances  of  the 
occasion  and  situation  under  investigation. 
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It  follows  that  the  court  did  not  err  In 
refusing  to  grant  a  new  trial. 

Judgment  affirmed.  All  the  Justices  con* 
cur,  except  HOLDBN,  3^  who  did  not  pre- 
side. 


(129  Ga.  416) 

cm  OF  ATLANTA  r.  HARPER. 
(Supreme  Oourt  of  Georgia.     Not.  12,  19CP7.) 

MUNICIPAI.    OOBPORATIONft—DEFECnVB    SIDE- 
WALKS. 

Thia  case  involves  the  same  transaction  as 
the  case  of  City  of  Atlanta  v.  Harper,*  by  Next 
Friend,  59  S.  B.  280,  and  is  controlled  in  all 
respects  by  the  decision  this  day  rendered  there- 
in. 
(Syllabus  by  the  0>nrt.) 

Error  from  Superior  CJourt,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Action  by  M.  R.  Harper  against  the  city 
of  Atlanta.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

J.  L.  Mayson  and  W.  P.  Hill,  for  plaintiff 
in  error.  C.  D.  Hill  and  Gordon  &  Branch, 
for  defendant  in  error. 

FISH,  C.  J.  Judgment  afOrmed.  All  the 
Justices  concur,  except  HOLDBNi  J.,  who 
did  not  preside. 


029  Ga.  417) 

STEWART  T.  MARIETTA  TRUST  &  BANK- 
ING CO. 
(Supreme   CJourt   of  Georgia.    Nov.    12,   1907.) 

1.  Wbit  of  Ebbob— Judomeni^-Gbitebal  Ex- 
ceptions. 

Under  the  rulings  in  Lyndon  ▼.  Georgia  Ry. 
&  Electric  Co.,  129  Ga,  — ,  58  S.  B.  1047,  a 
general  assignment  of  error  on  the  judgment  of 
the  court  to  which  the  case  was  submitted  with- 
out the  intervention  of  a  jury,  is  not  sofBcient 
to  raise  any  question  of  error  as  to  the  judg- 
ment itself,  but  is  sufficient  to  give  the  review- 
ing court  jurisdiction  to  consider  specific  aa- 
signraents  of  error,  sufficiently  and  properly 
made,  on  rulings  which  preceded  the  final  judg- 
ment'; and,  where .  there  is  a  general  exception 
to  the  final  judgment,  this  court  will  consider 
specific  assignments  of  error  on  the  antecedent 
rulings  which  entered  into  and  affected  the  final 
result,  and  determine  whether  any  error  was 
committed,  and,  if  so,  whether  it  was  such  as  to 
require  a  new  trial. 

[EdL  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  a,  Appeal  and  Error,  §S  3025-3027.] 

2.  Same— Waives  of  Assignments  of  Ebbob 
— Failubb  to  Notice  in  Bbief. 

The  only  assignments  of  error  which  are 
sufficiently  and  properly  made  in  the  bill  of  ex- 
ceptions are  not  referred  to  in  the  brief  of  coun- 
sel for  the  plaintiff  in  error,  and  under  repeated 
rulings  of  this  court  they  will  be  treated  as 
abandoned.    - 

[EdL  Note.— For  cases  in  point,  tee  Cent  Dig. 
yoL  3,  Appeal  and  Error,  §(  4256-4261.] 

3.  Samb  —  Amendment   of   Assignments   of 
Ebbob. 

Assignments  of  error  which  are  too  vague 
and  general  to  be  considered,  cannot  be  made 
specific  by  amending  the  bill  of  exceptions  after 
it  reaches  this  court.  This  would  be.  In  effect, 
permitting  the  plaintiff  in  error  to  raise  new 
points  in  this  court,  which  he  did  not  raise  in 
his  bill  of  exceptions  when  it  was  made  up  and 


certified.    Winn  v.  State,  124  Ga.  811.  53  S.  B. 

8ia 

[Ed.  Note.— For  ca«es  In  point,  see  Cent.  Dis^ 
Tot  a  Appeal  and  Brrw,  if  80S-306a] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Polk  County; 
A.  L.  Bartlett,  Judge. 

Action  between  J.  D.  Stewart  and  the 
Marietta  Trust  &  Banking  Company.  From 
the  judgment,  Stewart  brings  error.  Af- 
firmed. 

An  issue  raised  by  the  interposition  of  a 
claim  by  the  Marietta  Trust  &  Banking  Co. 
to  the  levy  of  a  fl.  fa.  In  favor  of  Stewart 
upon  certain  lands  alleged  to  belong  to  Camp, 
defendant  in  fl.  fa.,  was  submitted  to  the 
presiding  Judge  without  the  intervention  of 
a  Jury.  The  court  rendered  a  Judgment  in 
favor  of  the  claimant,  to  which  the  plaintiff 
in  fl.  fa.  excepted;  his  exception  being  in 
the  following  words:  **The  court  took  the 
case  under  consideration,  and  rendered  Judg- 
ment in  said  case  in  favor  of  the  claimant, 
*  *  *  which  Judgment  plaintiff  in  fl.  fa. 
now  assigns  as  error." 

Jno.  J.  Gleaton  and  Gleaton  &  Gleaton,  for 
plaintiff  In  error.  D.  W.  Blair,  for  defendant 
in  error. 

BECK,  J.  (after  stating  the  facts  as  above). 
In  the  bill  of  exceptions  there  are  to  be 
found  several  assignments  of  error  upon  the 
admission  and  rejection  of  testimony,  but 
none  of  these  assignments  of  error  are  ar- 
gued or  insisted  upon  in  the  brief  of  counsel 
for  plaintiff  in  error,  and  they  are,  therefore, 
treated  as  abandoned.  Hamilton  v.  Rogers, 
126  Ga.  27,  64  S.  E.  826. 

The  argument  In  the  brief  relates  exclu- 
sively to  plaintiff's  contention  that  the  trans- 
fer of  a  certain  bond  for  titles  to  the  claim- 
ant was  void,  because  the  transaction  was 
infected  with  usury.  Whether  or  not  that 
transaction  was  so  Infected  with  usury  as 
to  be  void  Is  a  qi^estion  which  was  sought 
to  be  raised  by  an  amendment  offered  to  the 
bill  of  exceptions,  amending  the  general  ex- 
ception to  the  court's  final  Judgment  and 
ruling.  As  ruled  in  the  headnotes^  this 
amendment  to  the  bill  of  exceptions  cannot 
be  considered,  and,  under  previous  rulings 
of  this  court,  the  general  exception  as  it 
stood  at  the  time  when  the  bill  of  excep- 
tions was  certified  is  too  general  and  de- 
fective to  raise  any  question  for  decision  by 
this  court  Smith  ▼.  Marshall,  127  Ga.  374, 
56  S.  E.  416. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  HOLDEN,  J.,  who  did  not  pre- 
side. 


(129  Ga.  570) 

SHEPPARD  V.  MITCHBLU 

(Supreme  Court  of  Georgia.    Nov.  15,  1907.) 

Injunction— Intbrlocxjtobt—Discbktiok    of 
Court. 

The  allegations  made  in  the  petition  setting 
forth  equities  in  favor  of  the  plaintiff  were  de- 


232 


69  SOUTHBASTBRN  RBPORTER. 


(Ga. 


nied  by  the  answer  of  the  defendant,  and  the 
tvidenca  submitted  upon  the  issue  thus  made 
was  of  such  character  aa  to  show  no  abuse  of 
discretion  in  refnainc  to  grant  an  interlocntozy 
InJnnctiiMi. 

[Ed.  Note.->For  cases  in  point,  set  Cent  Dig. 
vol.  27,  Injunction,  f  804.] 

(Syllabus  by  the  Court) 

Bhror  from  Superior  Court,  Lee  Ooruity; 
Z.  A.  Littlejohn,  Judge. 

Action  by  lizzie  Sheppard  against  M.  L 
Mitchell.  Judgment  for  defendant,  and  plain- 
tiif  brings  error.    Affirmed. 

Blalock  &  Cobb,  R.  B.  Lee,  and  Hollls  Fort, 
for  plaintiff  in  error.  G.  W.  Warwick,  for 
defendant  in  &rrcr. 

ATKINSON,  J.  Judgment  affirmed*  All 
the  Justices  concur. 

(129  Ga.  532) 

GORDON  r.  WEST  et  al. 
(Supreme  Court  of  Georgia.    Nov.  16,  1907.) 

1.  False  Impbisonment  —  DEFBifsss  —  Valid 
Process. 

An  arrest  and  imprisonmput  under  valid 
process  furnish  no  cause  of  action  for  false  im- 
prisonment. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  23,  False  Imprisonment,  S  8.] 

2.  Same— Tims  to  Stte. 

Where  defendant,  in  an  action  of  trover,  is 
arrested  and  imprisoned  under  bail  process  an- 
cillary thereto,  and  is  discharged  under  the  pro- 
visions of  Civ.  Code  1895,  S  4608,  his  right  of 
action,  if  any  he  has.  either  for  false  imprison- 
ment, or  for  the  malicious  abuse  of  process,  or 
for  the  malicious  use  of  process,  accrues,  not  up- 
on the  termination  of  the  action  in  trover,  but 
at  the  time  of  his  discharge  from  imprisonment, 
and  if  not  brought  within  two  years  thereafter 
is  barred  by  the  statute  of  limitations. 

SBd.  Note.-~For  cases  in  point,  see  Cent.  Dig. 
.  23,  False  Imprisonment,  S  84.] 

d.  Same. 

The  petition  was  properly  diamiased  upon 
demurrer. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Floyd  Oomity; 
Moses  Wright,  Judge. 

Action  by  Andrew  Gordon  against  William 
J.  West  Judgment  for  defendant,  and  plain- 
tiff brings  error.  Pending  the  case  in  the 
Supreme  Court,  defendant  in  error  died,  and 
the  executors  of  his  will,  A.  S.  West  and  an- 
other, were  made  parties  defendant  in  error. 
Affirmed. 

Henry  Walker,  for  plaintiff  In  error.  M. 
B.  Bubanks,  for  defendant  in  error. 

FISH,  a  J.  On  April  24,  190e,  Andrew 
Gordon  filled  a  petition  against  William  J. 
West,  the  substance  whereof,  so  far  as  ma- 
terial, briefly  stated,  was:  On  January  23, 
190Q,  defendant  brought  against  plaintiff  an 
action  of  bail  trover,  and  on  same  date  the 
Southern  Banking  &  Trust  Company  and  M. 
N.  West  &  Company,  each,  instituted  a  sim- 
ilar action  against  plaintiff;  the  three  suits 
being  for  personalty  of  the  same  character. 
The  bail  process  in  each  case  was  founded  up- 


on an  affidavit  therefor  made  by  ^lefendant 
Oa  January  28,  1903,  plaintiff  was  arrested 
and  lodged  in  Jail  und^  such  bail  proceed- 
ings. On  the  day  of  his  arrest  he  filed  peti* 
tions,  in  accordance  with  the  statute,  for  bis 
discharge,  but  a  hearing  thereon  was  net  had, 
by  reason  of  postponements  at  the  instance 
of  counsel  for  defendant  in  the  present  case, 
until  February  4^  1903;  plaintiff  having  been 
confined  in  jail  in  the  meantime,  when  the 
court  granted,  in  each  case,  an  order  as  fol- 
lows :  "Upon  the  call  of  this  case  for  a  hear- 
ing of  tlie  motion  to  discharge  from  custody, 
without  trying  same,  and  by  consent  of  plain- 
tiff, the  defendant  is  discharged  from  Jail  on 
his  own  recognizance,  conditioned  as  required 
by  statnte."  On  April  28,  1904,  the  three  ac- 
tions of  trover  were  tried,  and  a  money 
verdict  was  rendered  in  each  in  favor  of  the 
plaintiff  therein.  In  the  petition  in  the  pres- 
ent case,  damages  were  laid  for  lost  time,  the 
disgrace  and  humiliation  and  ruined  clothing, 
all  caused  by  plalntifiTs  imprisonment  and 
for  attorney's  fees.  The  petition  was  demur- 
re.d  to  generally  and  specla^lly.  The  court 
granted  a  general  order  sustaining  the  de- 
murrers and  dismissing  the  petition,  to  which 
ruling  plaintiff  excepted.  Pending  the  case  in 
this  court,  the  defendant  in  error  died,  and 
the  executors  of  his  will,  A.  S.  West  and  SL 
A.  Heard,  were  duly  made  parties  defendant 
in  error.  On  account  of  the  very  loose  and 
genera]  allegations  of  the  petition,  it  is  rath- 
er difficult  to  decide  whether  the  cause  of 
action  intended  to  be  set  forth  therein  was 
false  imprisonment,  malicious  abuse  of  pro- 
cess, or  malicions  use  of  process;  or  whether 
the  purpose  was  to  make  the  petition  cover 
all  three  causes  of  action.  We  will  not  deal 
with  the  special  demurrers,  for  the  petition 
was  properly  dismissed  upon  general  demur- 
rer, even  If  it  properly  set  forth  any  one  or 
more  of  the  above-stated  causes  of  action. 

1.  In  the  absence  of  anything  appearing  to 
the  contrary  in  the  petition,  it  must  be  as- 
sumed that  the.  bail  proceedings  under  whidi 
plaintiff  was  arrested  and  imprisoned  were 
regularly  sued  out  and  valid,  and  that  there- 
fore the  arrest  and  Imprisonment  of  plaintiff 
were  by  lawful  process.  This  being  true, 
plaintiff  had  no  right  of  action  for  false  im- 
prisonment Joiner  v.  Ocean  Steamship  Co., 
86  Ga.  238,  12  S.  E.  361;  Page  v.  Citizens' 
Banking  Co.,  Ill  Ga.  73  (7),  36  S.  B.  418,  51 
Lt  R.  A.  463,  78  Am.  St  Rep.  144. 

2.  If  the  present  suit  were  based  upon  any 
one  or  more  of  the  causes  of  action  above 
named,  it  is  apparent  from  the  petition  that 
the  action  was  barred  by  the  statute  of  limi- 
tations, as  "actions  for  injuries  done  to  the 
person  shall  be  brought  within  two  years 
after  the  right  of  action  accrues,  except  for 
injuries  to  the  reputation,  which  shall  be 
brought  within  one  year."  Civ.  Code  1805.  9 
3900.  It  has  been  held  that  the  words  "in- 
juries done  to  the  person."  as  here  used,  are 
not  restricted  to  mere  bodily  or  physical  in- 
juries, but  comprehend  all  Injuries  to  the 
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persQn,  Including  mallciouB  arrest;  false  inn 
prisonment,  injuries  to  healtb,  etc.  Johnson 
▼•  Bradstreet,  87  Qa.  79,  18  S.  B.  260;  Hnt- 
clierson  t.  Dnrden^  113  Qa.  087,  89  S.  HL 
405,  54  li.  R.  A.  811.  In  Montague  v.  Gum- 
mings,  119  Ga.  139,  45  S.  B.  979,  it  was  held 
that  an  action  for  the  malicious  abuse  of 
process  must  be  brought  within  two  years 
after  the  right  of  action  accrues,  and  it  Is 
a  well-recognized  rule  that  to  maintain  such 
an  action  it  is  necessary  that  the  suit  in 
which  such  process  issued  has  been  terminat- 
ed. Mullins  y.  Matthews,  122  Ga.  286,  50  S. 
B.  101 ;  18  Bnc.  PL  &  Prac.  452 ;  19  Am.  & 
Eng.  Enc  L.  682.  A  different  rule  applies, 
however,  to  an  action  for  the  malicious  use, 
without  probable  cause,  of  clyil  process,  for 
It  is,  in  general,  essential  to  the  maintenance 
of  such  an  action  that  a  legal  termination  of 
the  action  complained  of  should  be  shown, 
and  that  such  termination  was  in  favor  of 
the  plaintlif  In  the  action  for  the  malicious 
use  of  process.  Mullins  v.  Matthews,  122  Ga. 
286,  50  S.  E.  101;  19  Am.  &  Eng.  Enc.  L. 
680;  13  Enc  PL  &  Pr.  444.  Where,  however, 
the  proceeding  complained  of  was  merely  an- 
cillary to  an  action,  such  as  an  arrest  of 
the  body  on  civil  process,  it  Is  not  necessary 
to  show  that  the  action  itself  has  been  ended, 
but  only  that  the  auxiliary  proceeding  has 
been  terminated  in  favor  of  the  plaintiff  suing 
for  the  malicious  use  of  such  proceeding.  18  , 
Enc.  PI.  &  Pr.  448.  In  Hogg  v.  Pinckney,  16  I 
8.  C.  887,  which  was  an  action  for  damages  ' 
tor  malicious  arrest,  under  bail  process,  for 
an  alleged  fraud  in  contracting  a  debt,  it 
was  held  that,  **while  the  plaintiff  should  al- 
lege, in  his  complaint,  that  the  order  of  ar- 
rest had  been  vacated  before  the  conmience- 
ment  of  his  action,  it  was  not  necessary  that 
he  should  also  allege  that  the  action  itself.  In 
which  the  arrest  was  made,  had  beai  ended." 
TO  the  same  effect  is  Ingram  v.  Root,  51 
Hun,  238,  8  N.  T.  Supp.  858.  See,  also,  Fort- 
man  V.  Rottier,  8  Ohio  St  548,  70  Am.  Dec 
606;   Wood  v.  Laycock,  60  Ely.  192. 

The  reason  for  the  rule  that  an  action 
for  malicious  use  of  process  does  not  accrue 
till  the  proceeding  complained  of  has  termin- 
ated in  favor  of  the  defendant  therein  is  that 
the  essential  elements  of  such  a  cause  of  ac- 
tion and  of  one  for  malicious  prosecution  of 
a  criminal  case  are  the  same  (Woodley  v. 
Coker,  119  Ga.  226,  46  S.  E.  89),  and  it  is  set- 
tled that  no  action  for  malicious  prosecution 
of  a  criminal  proceeding  can  be  maintained 
till  such  proceeding  has  been  determined  in 
favor  of  the  accused,  for  "no  man  can  say  of 
an  action  still  pending  that  it  is  false  or  ma- 
licious." Parker  v.  Langley,  10  Mod.  209. 
If  the  accused  should  be  convicted,  be  could 
not  maintain  an  action,  however  malicious 
the  prosecution  may  have  been,  for  the  ver- 
dict would  be  conclusive  of  probable  cause, 
unless  shown  to  have  been  procured  by 
fraud ;  and  he  cannot  sue  before  the  prosecu- 
tion is  terminated,  because  he  may  be  convict- 
ed.    Or,  differently  stated:     "The  principle 


which  requires  the  prosecution  to  have  been 
terminated  favorably  to  the  plaintiff,  before 
he  can  maintain  an  action  therefor,  is  that 
while  the  proaecation  ia  pending  undetermin- 
edt  or  when  it  has  been  determined  adversely 
to  the  plaintiff  in  the  action,  the  want  of 
probable  cause  therefor  cannot  be  shown  in 
a  eollateral  suit  The  proceedings  in  the 
prosecution  are  evidence  of  their  own  recti- 
tude until  set  aside  in  the  due  course  there- 
of." Forster  v.  Orr,  17  Or.  447,  21  Pac  440. 
"But,"  as  was  said  by  Scott,  J.,  in  Fortman 
V.  Rottier,  8  Ohio  St.  548,  70  Am.  Dec.  606. 
"the  reason  of  this  rule  can  only  apply  to 
suits  in  which  the  prosecutor  or  plaintiff,  in 
the  suit  complained  of,  tenders  an  issue  to 
the  defendant,  involving  an  inquiry  into  the 
existence  of  probable  cause.  Where  the  de- 
fendant has  his  day  in  court  upon  the  trial 
of  this  issue,  it  is  but  reasonable  to  require 
that  he  shall,  by  the  result  of  the  trial,  show 
the  criminal  charge  to  be  unsustained  by 
proof,  or  the  alleged  cause  of  action  to  be 
Invalid,  before  he  shall  be  permitted  to  claim, 
in  another  suit,  that  either  was  malicious  and 
without  probable  cause.  Were  the  rule  other- 
wise, a  recovery  might  be  had  for  a  malicious 
prosecution,  and  the  plaintiff  still  be  convict- 
ed, or  have  judgment  against  him,  in  the 
former  suit.  •  •  •  The  general  principle 
seems  to  be  that  when  the  termination  of  the 
former  suit  can  neither  tend  to  establish  nor 
invalidate  the  plalntlflTs  cause  of  action,  it  is 
not  necessary  to  aver  such  termination." 

In  the  case  now  before  the  court,  the  Ju- 
dicial determination  of  the  suits  in  trover,  to 
which  the  bail  proceedings  were  merely  ancil- 
lary, though  adverse  to  the  present  plaintiff, 
could  not  be  proof  of  probable  cause  for  the 
suing  out  and  prosecuting  the  bail  proceed- 
ings against  him,  for  he  would  not,  on  the. 
trial  of  the  trover  cases,  have  his  day  in  court 
upon  that  question,  as  it  would  not  be  neces- 
sarily Involved ;  the  issue  there  being  whether 
the  defendant  had  converted  the  personalty 
of  the  plaintiff  sued  for,  prior  to  the  institu- 
tion of  the  action  and  within  the  period  of 
the  statute  of  limitations,  and  a  finding  that 
he  had  would  throw  no  light  on  the  question 
as  to  whether  there  was  probable  cause  for 
the  bail  proceedings.  Under  the  statute  (Civ. 
Code  1895,  §  4604),  the  plaintiff  in  an  action 
of  trover,  or  his  attorney,  etc.,  in  order  to 
have  ball  process  issue,  must  make  affidavit 
that  the  property  sued  for  is  in  the  posses- 
sion, custody,  or  control  of  the  defendant,  and 
that  he  has  reason  to  apprehend  that  it  has 
been  or  will  be  eloigned  or  made  away  with. 
or  win  not  be  forthcoming  to  answer  the 
Judgment,  etc..  that  shall  be  made  In  the  case. 
And  under  section  4606  the  only  questions 
raised  by  the  petition  of  the  defendant  in 
the  bail  trover  proceeding  for  his  discharge 
from  Imprisonment  are:  Can  he  give  the 
security  required  by  law,  or  produce  the 
property?  And,  if  not,  are  the  reasons  for 
the  nonproduction  satisfactory?  And  if,  upon 
the  hearing,  these  questions  are  decided  in 
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his  favor,  he  shall  be  discharged  apoB  his 
own  recognizance,  conditioned  for  his  ap- 
pearance to  answer  the  suit  We  think  it 
clear,  from  what  has  been  said,  that,  if  the 
plaintiff  had  a  cause  of  action  for  the  ma- 
lidoos  use  of  the  bail  proceedings,  it  ac- 
5!raed  upon  his  discharge  from  imprisonment, 
and  not  upon  the  determination  of  the  trover 
cases. 

8.  As  we  have  seen,  the  present  action 
was  not  brought  within  two  years  from  the 
time  plaintiff  was  discharged  from  imprison- 
ment, and  was  therefore  barred,  whether  It 
was  for  false  imprisonment,  the  malicious 
abuse,  or  the  malicious  use,  of  civil  process, 
and  hence  was  properly  dismissed  upon  de- 
murrer. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  HOLDEIN,  J.,  not  presiding. 


029  Oa.  473) 

liOUISVILLB  &  K  RT.  CO.  v.  WARFIBLD 

&  LEB. 

(Supreme  Court  of  Georgia.    Nov.  13,  1907.) 

1.  Carrisbs  —  Cabbiaoe  of  Goods  — Actions 
FOB  INJUBT— Allegation  of  Speoifio  Acts 
of  Negligence— Necbssitt. 

In  an  action  instituted  by  a  shipper  <tf 
goods  against  a  common  carrier  on  account  of 
the  civil  wrong  occasioned  to  the  shipper  by 
reason  of  the  fact  that  the  carrier^  havmg  re- 
ceived the  shipment  in  good  order,  did  not  trans- 
port it  safely,  bat  delivered  It  to  the  shipper, 
who  was  also  the  consignee,  in  a  damaged  con- 
dition, particular  acts  of  negligence  need  not  be 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  0,  Carriers,  K  569,  570.] 

2.  Same— Natube  of  Liabilitt. 

When  a  carrier  fails  to  deliver  the  goods 
intrusted  to  bis  care,  or  delivers  them  in  a 
damaged  condition,  no  excuse  avails  him,  unless 
it  was  occasioned  by  the  act  of  God,  the  public 
enemy,  an  inherent  vice  or  natural  deterioration . 
of  the  object  carried,  or,  in  case  of  live  stock, 
the  viciousness  of  the  animals,  or  that  he  is  ex- 
cused by  special  contract  made  with  the  shipper, 
by  statute,  or  by  negligence  of  the  shipper. 

(a)  In  an  action  against  a  carrier  for  the 
breach  of  duty  to  safely  transport,  specific  al- 
legations of  negligence  may  be  treated  as  sur- 
plusage. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  S§  4S1,  486;  569,  570,  929.] 

8.  Same. 

The  petition,  as  described  in  the  third  query 
of  the  Court  of  Appeals,  was  not  open  to  the 
special  demurrer  made  thereto. 
4.  Same. 

So  much  of  the  case  of  Louisville  &  Nash- 
ville Ry.  Co.  V.  Cod^,  119  Ga.  371,  46  S.  E. 
429,  as  holds  that  it  is  necessary  for  a  plaintiff, 
who  elects  to  bring  an  action  ex  delicto  against 
a  railroad  company  for  damages  arising  from 
a  failure  on  its  part  to  properly  perform  its 
duties  as  a  common  carrier  of  live  stock,  to 
specifically  allege,  when  called  upon  to  do  so 
by  special  demnrrer,  the  particular  facts  upon 
which  he  relies  in  support  of  his  contention  that 
the  carrier  was  negligent  touching  the  trans- 
portation of  live  stock  intrusted  to  its  care  for 
shipment,  is  formally  overruled. 
(Syllabus  by  the  Court.) 

Certified  questions  from  Court  of  Ai)peals. 
Action  by  Warfield  &  Lee  agaiust  the 
lisvlUe  &  Nashville  Railway  Company  for 


damage  to  goods  In  transit.  Judgment  for 
plaintiffs,  and  defendant  brings  error  to  the 
Court  of  Appeals,  which  certifies  questions  to 
the  Supreme  Court 

'The  Court  of  Appeals  desires  the  instruc- 
tion of  the  Supreme  Court  as  to  the  follow- 
ing questions  of  law  for  the  proper  decision 
of  the  above-stated  case,  to  wit: 

"(1)  In  a  case  where  an  action  is  instituted 
by  the  shipper  of  goods  against  a  common 
carrier,  on  account  of  the  civil  wrong  occa- 
sioned to  the  shipper  by  reason  of  the  fact 
that  the  carrier,  having  received  the  ship- 
ment in  good  order,  did  not  transport  it  safe- 
ly, but  delivered  it  to  the  shipper,  who  was 
also  the  consignee,  in  a  damaged  condition, 
is  negligence  of  the  carrier  a  necessary  alle- 
gation? 

*'(2)  In  such  a  case,  is  proof  of  negligence 
by  the  plaintiff  material  or  immaterial? 
And  would  it  be  any  defense  to  the  carrier  to 
show  that  It  had  not  been  negligent  in  re- 
spect to  the  shipment?  Or  does  the  defend- 
ant's liability  turn  solely  upon  its  ability  to 
show  that  the  damage  resulted  by  act  of 
God,  the  public  enemy,  or  similar  cause?  In 
construing  a  petition  against  the  carrier  in 
such  a  case,  may  an  allegation  of  the  car- 
rier's negligence  (either  general  or  specific), 
through  which  the  carrier  caused  or  allowed 
the  damage  to  occur,  and  from  which  the 
civil  wrong  involved  in  the  fact  that  the  car- 
rier did  not  transport  the  shipment  safely 
(as  it  was  under  legal  duty  to  do)  arose,  be 
treated  as  immaterial  or  rejected  as  surplus- 
age? 

*'<3)  In  such  a  case,  where  the  plaintiff  in 
his  petition  alleges  the  fact  of  the  delivery 
of  the  goods  to  the  carrier  under  such  cir- 
cumstances as  to  raise  the  legal  duty  on  the 
carrier's  part  to  safely  transport  them,  and 
as  to  raise  the  liability  on  the  carrier's  part 
for  all  damages  to  them  save  only  such  as 
may  be  occasioned  by  act  of  (Sod  or  the  pub- 
lic enemy;  and  further  alleges  a  breach  of 
this  duty,  in  that  the  shipper  did  not  safely 
transport  the  goods,  but  caused  or  allowed 
them  to  receive  certain  definitely  described 
Injuries;  and,  further,  in  addition  to  these 
allegations,  alleges  that  the  injuries  to  the 
shipment  were  caused  by  the  negligent  delay 
of  the  carrier  (the  nature  of  the  delay  hav- 
ing been  specifically  set  forth)  and  by  the 
carrier's  negligence  in  falling  to  properly  at- 
tend to  the  shipment  (the  same  consisting  of 
live  stock)  while  the  same  was  in  its  posses- 
sion— is  a  special  demurrer  by  the  defend- 
ant, on  the  grounds  that  the  acts  of  negli- 
gence charged  against  the  defendant  are  not 
described,  that  it  does  not  show  wherein  the 
defendant  failed  to  properly  attend  the  ship- 
ment, or  what  would  have  been  proper  atten- 
tion thereto  by  the  defendant,  properly  over- 
ruled by  the  trial  court? 

**In  connection  with  the  last  question  above 
stated,  coimsei  for  the  defendant  In  error  in 
the  case  at  bar  has,  in  accordance  with  the 
rules  of  this  court,  expressed  a  desire  to 
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Questlosi  for  the  ptupoee  of  review  the  de- 
ctetoDB  of  tlie  Supreme  Court  In  the  case  of 
LouisTille  &  Nashville  R.  Ca  v.  Cody,  re- 
ported in  119  Ga.  871,  46  S.  B.  429;  and  this 
court,  upon  a  consideration  of  tlie  question, 
being  of  the  opinion  that  the  decision  should 
be  modified  or  overruled,  in  accordance  with 
the  rule  of  court  for  such  cases  made  and 
provided,  certifies  the  question  together  with 
said  request  to  the  Supreme  Court" 

Hardeman  &  Jones,  for  plaintiff  in  error. 
Jos.  H.  Hall  and  Warren  Roberts,  for  defend- 
ant in  error. 

EVANS,  P.  J.  The  questions  propounded 
by  the  Court  of  Appeals  involve  matters  6t 
pleading  and  practice  which  were  considered 
by  this  court  in  the  case  of  L.  &  N.  R.  Co.  v. 
Cody,  in  119  Ga«  371,  46  S.  E.  429.  If  the 
ruling  in  that  case  be  adhered  to,  we  could 
on  its  authority  give  categorical  answers. 
But  a  motion  was  made  in  the  Court  of  Ap- 
peals to  examine  and  review  that  case  as 
bearing  on  the  pleading  and  practice  ques- 
tions submitted  to  us,  and  we  are  requested 
by  the  Court  of  Appeals  to  review  so  much 
of  that  decision  as  relates  to  the  matters  cer- 
tified to  us  for  instruction.  In  the  case  of 
L.  &  N.  R.  Co.  V.  Cody  it  was  held  that  it  is 
necessaiy  for  a  plaintiff,  who  elects  to  bring 
an  action  ex  delicto  against  a  railroad  com- 
pany for  damages  arising  from  a  failure  on 
Its  part  to  properly  perform  its  duties  as  a 
common  carrier  of  live  stock,  to  specifically 
allege,  when  called  upon  to  do  so  by  special 
demurrer,  the  particular  facts  upon  which 
he  relies  in  supi^ort  of  his  contention  that  the 
carrier  was  negligent  touching  the  trans- 
portation of  live  stock  Intrusted  to  its  care 
for  shipment  Is  the  principle  there  stated 
a  correct  rule  of  pleading? 

At  common  law  a  common  carrier  was 
bound  to  convey  the  goods  of  any  person  offer- 
ing to  pay  his  hire,  unless  the  carriage  be  al- 
ready full,  or  the  risks  sought  to  be  imposed 
upcm  him  extraordinary,  or  unless  the  goods  be 
of  a  sort  which  he  cannot  convey  or  Is  not  In 
the  habit  of  conveying.  A  common  carrier  was 
an  Insurer  of  the  goods  intrusted  to  his  care, 
and  was  responsible  for  every  injury  sus- 
tained by  them  occasioned  by  any  means 
whatever,  except  only  the  act  of  God  and 
the  King's  enemies.  Fish  v.  Chapman,  2  Ga« 
349,  46  Am.  Dec.  393.  For  the  failure  to 
safely  transport  and  deliver  goods  an  action 
might  be  brought  against  a  carrier,  either  in 
assumpsit  or  in  case.  In  assumpsit  the  ac- 
tion was  for  the  breach  of  the  contract  to 
carry,  and  an  allegation  of  the  failure  to 
perform  was  considered  a  sufficient  aver^ 
ment  of  its  breach.  When  the  action  was 
brought  in  case,  it  was  founded  on  the  breach 
Of  the  public  duty.  The  duty  to  receive  and 
safely  transport  goods  was  originally  implied 
from  the  custom  of  the  realm.  In  the  evolu- 
tion of  time,  it  became  incorporated  in  the 
common  law  of  England*  and  an  action  ex 


delicto  for  the  breach  of  duty  Implied  by  law 
was  very  generally  pursued  to  recover  dam- 
ages for  goods  lost  or  damaged  while  in  the 
possession  of  the  carrier.  The  main  differ- 
ence between  the  form  of  pleading  In  as- 
sumpsit and  case  was  that  In  the  former  the 
liability  was  based  upon  a  breach  of  contract 
while  in  the  latter  it  was  for  a  breach 
of  duty.  In  the  forms  of  pleading  approved 
by  Mr.  Chitty  (2  Chit  PI.  [11  Am.  Ed.]  •pp. 
856  and  652)  the  allegations  of  breach  of  con- 
tract and  breach  of  duty  were  substantially 
in  the  same  words>  and  were  to  the  effect 
that  the  carrier  bo  negligently  conducted 
himself  that  through  his  carelessness  the 
goods  Intrusted  to  his  care  became  lost  to 
the  plaintiff.  In  Morse  v.  Slue,  Sir  T.  Raym, 
220,  5  Eng.  Rul.  Cas.  244,  one  of  the  oldest 
cases  where  the  doctrine  was  stated  that  a 
common  carrier  was  responsible  for  the  safe 
carriage  of  goods  at  all  events,  except  for 
loss  occasioned  by  the  act  of  God  or  the  pub- 
lic enemy,  the  declaration,  which  was* in 
case,  alleged  that  'the  carrier  so  negligently 
kept  the  goods  that  In  default  of  sufficient 
care  the  same  were  totally  lost"  In  Goggs 
V.  Bernard,  Lord  Raymond,  909,  1  Smith. 
Lead.  Cas.  (9th  Ed.)  354,  the  action  was  on 
the  case,  against  a  gratuitous  bailee  for  goods 
lost  in  carriage  by  the  neglect  of  the  bailee, 
and  the  negligence  of  the  mandatary  was 
alleged  in  general  terms.  In  declaring  against 
a  mandatary,  Mr.  Hutchinson  says  the  plain- 
tiff need  not  allege  the  particular  character 
or  degree  of  negligence  upon  which  he  re- 
lies for  his  recovery,  but  the  allegation  of 
negligence  generally  is  sufficient  1  Hutch- 
inson, Car.  S  34.  There  seems  to  be  no  doubt 
that  at  common  law,  In  an  action  ex  delicto, 
the  plaintiff  was  not  required  to  allege  more 
than  general  negligence. 

The  common-law  rule  as  to  allying  negli- 
gence generally  Is  in  force  In  many  of  the 
states.  Lachner  v.  Express  Co.,  72  Mo.  App. 
18;  Carlisle  v.  Keokuk,  etc.,  Co.,  82  Mo.  40; 
McFadden  v.  Mo.  Pac.  Ry.,  92  Mo.  343,  4  & 
W.  689,  1  Am.  St  Rep.  721;  McCaul^  ▼. 
Davidson,  10  Minn.  418  (Gil.  335);  Great 
Western  Ry.  v.  Hawkins.  18  Mich.  427 ;  Peck 
V.  Weeks,  34  Conn.  145;  Lang  v.  Brady,  78 
Conn.  707,  ^  Atl.  199.  The  complaint  in  the 
last-named  case  alleged  that  the  defendant  Is 
a  conmion  carrier;  that  the  plaintiff  deliv- 
ered to  him,  as  such  common  carrier,  certain 
specified  goods,  to  be  carried  from  A.  to  B., 
and  there  delivered  to  the  plaintiff  for  hire ; 
that  the  defendant  neglected  his  duty.  In  that 
he  did  not  safely  carry  and  deliver  the  goods ; 
and  that  the  different  articles  carried  were 
injured  by  default  of  the  defendant  to  the 
damage  of  the  plaintiff.  The  defendant  de- 
murred to  this  complaint  because  it  alleged 
the  several  articles  specified  were  injured  by 
default  of  the  defendant,  without  stating  any 
fact  to  show  in  what  his  default  consisted. 
The  court  held  that,  as  the  action  was  for  a 
breach  of  the  duty  Imposed  on  common  car- 
riers, independently  of  contract,  it  was  not 
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Bttcessaiy  to  aHe^e  partlcalar  acts  of  nesU- 
gmcei. 

There  is  no  statute  In  tbls  state  which  re- 
gnlres  a  plaintiff,  in  a  suit  against  a  common 
carrier  for  breach  of  dnty  In  failing  to  safely 
transport  goods,  to  allege  particular  acts  of 
negligence.  There  are  sound  reasons  why  he 
should  not  be  required  to  specify  the  particu- 
lar acts  of  the  carrier's  negligence  which 
caused  the  loss  or  Injury  to  his  goods. 
Where  the.  law  Imposes  an  absolute  duty,  the 
failure,  to  perform  that  dnty  to  the  damage 
of  another  raises  a  liability,  and  It  would  be 
superfluous  to  inquire  into  the  causes  that  in- 
terfered with  the  discharge  of  the  duty,  when 
such  causes  would  not  relieve  from  liability. 
It  Is  an  elementary  rule  of  pleading  that  the 
allegation  of  any  fact  which  Is  not  issuable  or 
Jurisdictional  is  not  demanded.  When  the 
carrier  fails  to  deliver  the  goods  intrusted  to 
his  care,  no  excuse  avails  him,  unless  it  was 
occasioned  by  the  act  of  God  or  the  public 
enemies  of  the  state.  Glv.  Code  1895,  §  2261 
This  WAS  the  common-law  liability.  The  car- 
rier may  also  set  up  as  an  excuse  for  the  loss 
or  Injury  of  goods  in  his  care,  in  case  of  live 
stock,  the  viciousness  of  the  animals  (Ga.  R. 
Co.  V.  Spears,  66  Ga.  485,  42  Am.  Rep.  81) ;  in 
the  case  of  perishable  articles,  the  natural  de- 
terioration of  the  object  carried  (Forrester  v. 
Ga.  R.  CJo.,  92  Ga.  699, 19  S.  B.  811),  or  the  in- 
herent vice  in  the  goods,  or  that  he  Is  excused 
by  the  special  contract  made  with  the  ship- 
per (Boaz  V.  Central  R.  CJo.,  87. Ga.  463,  13 
S.  B.  711),  or  by  statute,  or  negligence  of  the 
shipper.  None  of  these  excuses  which  the 
law  recognizes  relate  to  the  degree  of  care 
which  he  must  exercise  in  the  performance 
of  his  public  duty.  To  illustrate:  Suppose 
the  goods  are  destroyed  by  a  collision  of  the 
cars  of  the  carrier.  It  would  be  altogether 
idle  to  inquire  whether  the  collision  was 
caused  by  the  carrier's  negligence,  for  be  he 
ever  so  diligent,  his  diligence  would  not  re- 
lieve him  from  liability,  unless  he  further 
shows  that  the  loss  of  the  goods  is  attribu- 
table to  one  of  the  causes  which  the  law  al- 
lows as  an  excuse  for  nonperformance  of  his 
public  duty.  To  require  a  spedflc  allegation 
of  negligence  relating  to  the  circumstances 
attending  the  collision  would  be  to  introduce 
in  the  pleadings  a  feigned  and  superfluous 
issue.  Besides,  the  shipper  has  no  means 
of  knowing  the  facts  relating  to  the  loss  of 
his  goods,  and  it  would  be  hard  on  him  to 
demand  an  averment  of  facts,  concerning 
which,  from  the  very  nature  of  the  transac- 
tion, he  must  ordinarily  be  ignorant. 

The  rule  stated  in  L.  &  N.  R.  Co.  t.  Cody 
is  a  departure  from  the  common  law,  and  it 
is  based  upon  the  four  cited  cases,  none  of 
which  was  a  suit  against  a  carrier  for  dam- 
ages arising  from  the  loss  Or  injury  of  goods 
delivered  to  it  for  transportation.  These  cas- 
es concerned  suits  where  damages  were  claim- 
ed for  personal  injuries  because  of  the  negli- 
gence of  the  carrier.  We  do  not  think  the 
two  classes  of  cases  are  analogous.    The  duty 


of  a  carrier  of  passengers  to  safely  tnnq;>ort 
is  not  absolute.  The  carrier  is  bound  to  use 
extraordinaiy  diligence  to  protect  the  lives 
and  persons  of  his  passengers,  but  he  Is  not 
liable  for  injuries  to  the  person  after  having 
used  such  diligence.  CHv.  Code  1895,  |  2266. 
So,  also,  in  the  case  of  injuries  to  employes, 
and  to  third  persona,  the  duty  is  to  exercise 
ordinary  care,  and  when  the  carrier  measures 
up  to  this  duty  he  is  absolved  of  liability. 
Where  damages  are  claimed  of  a  carrier  from 
a  failure  to  exercise  the  diligence  which  the 
law  enjoins,  the  lack  of  diligence  of  the  car^ 
rier  is  the  fundamental  ground  of  the  com- 
plaint The  authorities  cited  in  the  opinion 
of  Mr.  Justice  Turner  only  go  to  the  point 
that,  when  the  gravamen  of  the  complaint  is 
that  the  injury  was  caused  by  the  failure  of 
the  carrier  to  exercise  proper  diligence,  the 
carrier's  dereliction  in  that  respect  should  be 
sufficiently  set  forth  as  to  put  him  on  notice 
of  the  facts  relied  on  to  establish  his  negli- 
gence, in  order  that  he  may  repel  the  charge 
against  him.  But,  where  the  action  is  against 
the  carrier  for  a  failure  to  perform  his  public 
duty  respecting  the  transportation  of  freight, 
the  gravamen  of  the  complaint  is  the  failure 
to  perform  such  duty,  and  an  allegation  that 
he  negligently  failed  to  safely  carry  the 
goods,  but  delivered  them  in  a  damaged  con- 
dition, sutflciently  states  the  breach  of  duty. 
Accordingly,  we  think  that  the  decision  in 
the  Cody  Case  should  be  overruled,  in  so  far 
as  it  militates  with  the  views  herein  express- 
ed. We  have  incorporated  in  the  syllabi  an- 
swers to  the  matters  about  which  the  Ck>urt 
of  Appeals  desired  instruction.  All  the  Jus* 
tices  concur. 


(m  Ga.  440) 
THOMASON  T.  THOMPSON  et  aL 
(Supreme  Court  of  Georgia.    Nov.  13,  1997.) 

1.  CouBTS— Natube  and  Bxtbwt  of  Juris- 
diction—Jusisdiction  OF  THE  PEBSON. 

Where  an  execution  has  been  levied  on 
land,  and  a  claim  is  filed,  and  the  papers  are 
returned  to  the  superior  court  of  the  county 
where  the  land  lies,  for  trial,  that  court  has 
Jurisdiction  of  an  ancillary  petition  in  aid  of 
the  levy,  instituted  by  the  plaintiff  In  execution 
against  a  claimant.  Irrespective  of  the  claim- 
ant's residence,  as  to  matters  germane  to  the 
issue  Involved  in  the  claim  case. 

2.  Judgmeni^Equitablk  Relief— Fbaud. 

A  Judgment  will  not  be  set  aside  on  the 

?  round  that  the  prevailing  party  practiced  a 
raud  on  the  court  and  the  adverse  party,  by 
concealing  the  evidence  of  his  fraud,  where  the 
particular  fraud,  evidence  to  establish  which  is 
alleged  to  have  been  concealed,  was  the  issue  on 
trial  and  there  adjudicated. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  S  840.] 

8.  Same  —  Conclusiveness  —  Mattebb  Con- 
cluded. 

Where  the  proceeds  of  the  sale  of  land  un- 
der a  mortgage  fi.  fa.  are  claimed  by  a  common- 
law  Judgment  of  inferior  date  to  the  mortgage, 
and  a  rule  against  the  sheriff  is  brought  to  dis- 
tribute the  money,  to  which  rule  both  lien  cred- 
itors are  j^arties,  and  the  validity  of  the  mort- 
gage lien  IS  attacked  by  appropriate  pleadings 
and  the  jury  renders  a  verdict  sustaming  Uis 
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Talidi^  of  the  lien»  upon  which  Judgment  i» 
entered,  snch  Judcment  will  estop  the  holder  of 
the  common-law  n.  fa.  from  attacking  the  deed 
by  the  sheriff  to  the  mortgage  creditor  aa  par- 
chaser,  for  the  same  alleged  cause  of  invalidity 
adjudicated  in  the  rule  to  distribute  the  money 
arising  from  the  sale  of  the  land. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Wl.  30,  Judgment,  |  1251.] 

(Syllabus  by  the  Court.) 

Brror  from  Superior  Ck>urt,  Greene  Coun- 
ty; H.  M.  Holden,  Judge. 

Bqultable  petition  by  R.  U.  Tbomason 
against  H.  0.  Thompson  and  othera  Judg- 
ment for  defendants^  and  plaintiff  brings  er- 
ror.    Affirmed. 

R.  tJ.  Tbomason,  as  transferee  from  the 
executory  of  P.  R.  Tbomason,  of  a  common- 
law  fl.  fa.,  issued  upon  a  Judgment  in  favor 
of  these  executors,  against  H.  B.  Thompson, 
rendered  at  the  September  term,  1886,  of 
Greene  superior  court,  brought  his  equitable 
petition  in  the  superior  court  of  Greene  coun- 
ty, against  Swann,  sheriff  and  successor  in 
that  office  of  English,  former  sheriff,  and 
Noel  P.  Park,  as  administrator  of  H.  B. 
Thompson,  residents  of  Greene  county,  and 
Henry  C  Thompson  and  his  wife,  residents 
of  Fulton  county,  alleging  substantially  as 
follows:  On  December  3,  1886,  William  H. 
and  H.  B.  Thompson,  both  then  of  Greene 
coimty,  but  now  deceased,  executed  and  de- 
livered to  Henry  C.  Thompson  a  mortgage 
to  secure  a  pretended  indebtedness  of  $5,500, 
covering  a  tract  of  land  In  Greene  county. 
William  H.  Thompson  died  testate,  bequeath- 
ing all  his  property  to  Henry  E.  Thompson, 
wbo  was  nominated  his  executor.  At  the  Sep- 
tember term,  1886,  Henry  C.  Thompson  fore- 
closed this  mortgage  upon  the  land;  the  pro- 
ceedings being  against  Henry  B.  Thompson 
individually  and  as  executor  of  William  H. 
Thompson.  In  November,  1886,  the  land  was 
sold  by  English,  sheriff,  under  the  mortgage 
ft.  fa.  of  Thompson,  and  the  common-law  fl. 
fa.  of  Henderson  and  Campbell,  executors  of 
P.  R.  Tbomason,  and  bid  In  by  Henry  C. 
Thompson  for  $2,019,  and  a  sheriff's  deed 
made  to  him  In  pursuance  of  that  sale.  At 
the  March  term,  1887,  Campbell  and  Hender^ 
son,  as  executors,  brought  a  rule  against  the 
sheriff  requiring  him  to  show  cause  why  the 
proceeds  of  this  sale  should  not  be  paid  to 
them  upon  their  fl.  fa.  English  answered 
setting  up  that  the  fund  was  claimed  by 
Thompson  upon  his  mortgage  fl.  fa.,  where- 
upon Thompson  had  himself  made  a  party 
and  claimed  the  fund.  Henderson  and  Camp- 
bell tendered  an  issue  upon  the  trial  of  the 
role  setting  up  that  the  mortgage  was  with- 
out consideration  upon  which  Thompson's  fl. 
tM,  was  based,  and  was  executed  for  the  pur- 
pose of  defeating  their  common-law  fl.  fa., 
and  '*that  the  said  Henry  C  Thompson,  and 
Wm.  H.  Thompson  and  H.  B.  Thompson,  in 
the  giving  of  said  mortgage,  colluded  and 
confederated  against  movants'  just  claim  and 
right    The  common-law  fl.  fa.  of  Henderson 


and  Campbell,  executors,  was  upon  an  in- 
debtedness of  Wm.  H.  and  H.  E.  Thompson, 
andf  the  former  having  died  before  the  suit 
was  brought,  it  proceeded  against  H.  E. 
Thompson  alone.  On  the  trial  of  the  rule  it 
was  agreed  that  the  sole  issue  to  be  submit- 
ted to  the  Jury  was  the  validity  or  inval- 
idity of  the  mortgage,  and  they  returned  a 
verdict  in  favor  of  Its  validity.  It  is  further 
alleged  that  this  verdict  was  obtained  by  a 
fraud  practiced  upon  the  court  in  the  con- 
cealment of  the  material  fact  that  this  mort- 
gage was  without  consideration,  and  given 
purely  to  defeat  and  defraud  creditors,  and 
to  defraud  petitioner  and  prevent  the  collec- 
tion o£  the  common-law  fl.  fa.,  and  that  the 
foreclosure,  sale,  and  claim  of  the  proceeds 
thereof  were  parts  of  this  fraudulent  scheme. 
It  is  charged  that  when  the  mortgage  was 
made  and  delivered  to  Henry  O.  Thompson 
on  December  3,  1885,  he  executed  and  deliver- 
ed to  H.  E.  Thompson,  one  of  the  mortgagors, 
the  following  secret  writing :  *'Thls  is  to  cer- 
tify that  the  mortgage  made  to  me  by  W.  H. 
Thompson  and  H.  E.  Thompson  on  their  land 
and  stock  was  given  simply  to  keep  their  cred- 
itors from  pressing  them  and  was  not  given 
l^r  value  received.  December  3, 1885.  [Sign- 
ed] H.  G.  Thompson."  This  paper,  at  the 
time  of  the  trial  of  the  rule,  was  in  the  hands 
of  H.  El.  Thompson,  and  its  existence  conceal- 
ed from  plaintiffs  in  the.conuuon-law  fl.  fa., 
and  could  not  have  been  discovered  by  them 
by  the  exercise  of  any  kind  of  diligence.  EL 
B.  Thompson  continued  in  possession  of  the 
land  without  paying  rent  till  hU  death,  in 
1905,  receiving  all  the  rents,  issues,  and  profits 
therefrom.  This  secret  writing  was  in  the 
hands  of  Henry  Thompson,  a  reputed  illegiti- 
mate son  of  H.  B.  Thompson,  at  the  thne  of 
the  latter's  death,  having  been  turned  over 
to  him  with  the  injunction  to  keep  it  con- 
cealed. Knowledge  of  this  writing  was  ob- 
tained from  Henry  Thompson  soon  after  the 
death  of  H.  T.  Thompson,  in  1905,  by  a  prom- 
ise on  the  part  of  petitioner  that  he  would 
not  disturb  the  possession  of  Henry  Thomp- 
son of  a  part  of  this  land  which  he  claimed 
his  father  had  given  him.  Certain  letters  are 
set  out  which  it  Is  claimed  show  admissions 
on  the  part  of  Henry  C.  Thompson  of  the 
fraudulent  scheme  alleged.  Henry  C.  Thomp- 
son secured  a  loan  on  the  property,  which  it 
ifl  stated  was  only  made  after  he  had  ob- 
tained H.  B.  Thompson's  consent  It  is  fur- 
ther alleged  that  Henry  C.  Thompson,  In  fur- 
therance of  the  fraudulent  scheme,  "has  col- 
luded, combined,  and  confederated  with  his 
wife,**  who' is  setting  np  some  pretended  claim 
to  the  land,  but  that  her  pretended  title,  if 
any  she  has,  was  executed  to  her  for  the  pur- 
pose of  hindering,  delaying,  and  defrauding 
petitioner,  with  knowledge  on  her  part  of 
this  purpose.  The  prayers  of  the  petition  are 
that  the  judgment  In  the  rule  case  be  set 
aside ;  that  a  decree  be  rendered  fixing  a  spe- 
cial Hen  on  the  land  In  favor  of  petitioner  to 
pay  his  debt;  that  Thompson  and  his  wife 
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be  enjoined  from  incnmbering  or  selling  the 
land;  that  a  receiver  be  appointed  to  take 
charge  of  the  land;  and  for  process. 

Defendants,  Henry  G.  Thompson  and  his 
wife,  demurred  upon  nnmerons  grounds, 
among  others,  that  the  court  was  without  Ju- 
risdiction because  none  of  the  parties  against 
whom  substantial  relief  Is  prayed  reside  in 
Greene  county ;  that  there  Is  a  misjoinder  of 
parties  plaintiff  and  defendant,  and  a  misjoin- 
der of  parties  defendant ;  that  the  petition  is 
without  equity,  and  sets  forth  no  cause  of  ac> 
tlon  upon  which  to  predicate  the  relief  prayed ; 
that  the  matter  is  res  adjudicata;  that  the 
Judgment  sought  to  be  set  aside  has  been  ren- 
dered for  more  than  three  years,  and  this 
action  Is  barred  by  the  statute  of  limitations ; 
and  that  the  petition  does  not  sufficiently 
show  that  the  Judgment  sought  to  be  enforced 
is  in  life.  H.  C.  Thompson  and  his  wife  filed 
separate  answers,  denying  all  allegations  of 
fraud,  and  H.  C.  Thompson  specially  denied 
that  he  signed  the  paper  relied  on  by  the 
plaintiffs  as  ground  for  the  relief  prayed 
against  him. 

At  the  hearing  petitioner  offered  an  amend- 
ment setting  up  that  H.  C.  Thompson  was  in- 
solvent, had  taken  charge  of  and  appropriated 
certain  crops  of  H.  E.  Thompson,  raised  on 
other  lands,  since  the  death  of  H.  E.  Thomp- 
son, and  refused  on  demand  to  deliver  same 
to  H.  E.  Thompson's  administrator;  that 
plaintiff's  fl.  fa.  had  been  levied  on  the  land 
in  dispute,  and  a  claim  liad  been  interposed 
by  Mrs.  Thompson,  which  claim  is  now  pend- 
ing in  Greene  superior  court;  that  Park,  ad- 
ministrator of  H.  E  Thompson,  Intends  to  file 
a  suit  to  recover  this  land  from  H.  C.  Thomp- 
son and  his  wife ;  that,  while  H.  O.  Thompson 
was  the  apparent  owner  of  the  land,  he  bor- 
rowed certain  money  from  one  Northrup ;  and 
that  James  B.  Park,  as  attorney  for  Northrup 
is  about  to  file  an  ejectment  suit  for  the  land. 
It  is  prayed  that  these  suits  be  enjoined, 
and  that  the  mortgage  and  sherifTs  deed  be 
canceled.  Another  amendment  seeks  to  add  a 
prayer  that  the  mortgage  foreclosure  Judgment 
be  set  aside  as  fraudulent  and  void.  A  third 
amendment  alleges  that  Thompson  and  his 
wife  are  colluding  and  confederating  to  pre- 
vent petitioner  from  collecting  his  debt,  and 
that  Mrs.  Thompson  paid  out  no  money  for 
the  land,  is  not  an  Innocent  purchaser;  and 
has  never  been  in  possession  thereof.  The 
mortgage  and  note  are  fully  set  out.  After 
hearing  evidence  in  support  of  the  various 
contentions  of  the  parties,  the  court  reserved 
his  decision.  On  May  10th,  one  day  before 
the  court  rendered  Its  Judgment,  a  fourth 
amendment  was  offered  setting  up  the  re- 
vival of  the  Judgment  in  1896,  and  the  trans- 
fer of  the  fi.  fa.  at  that  time  to  petitioner. 
It  further  alleged  the  filing  to  the  February 
term,  1907,  of  a  petition  to  revive  the 
judgment  a  second  time:  "That  in  order 
to  avoid  a  multiplicity  of  suits  your  petitioner 
hereby  in  this  proceeding  brings  suit  on  said 
dormant    Judgment,    as    provided    by    law, 


against  Noel  B.  Park,  administrator  of  the 
estate  of  Henxy  B.  Thompson  for  the  amount 
due  on  the  same."  The  prayer  is  for  a  Judg- 
ment against  this  administrator,  binding  the 
property  described  in  the  petition.  The  blU 
of  exceptions  assigns  error  upon  the  court's 
refusal  to  allow  any  of  these  amendments, 
and  upon  his  refusal  to  appoint  a  receiver, 
and  enjoin  the  several  defendants  as  prayed. 

Foster  ft  Foster  and  Jas.  B.  Park,  for  plain- 
tiff In  error.  Jno.  0.  Reed  and  SamL  H.  Sib- 
ley, for  defendants  In  error. 

BVANS,  P.  J.  (after  staUng  the  facts  as 
above).  1.  The  first  ground  of  the  demurrer 
disputes  the  Jurisdiction  of  the  court,  and 
in  discussing  Its  merits  we  will  consider 
the  petition  as  If  all  the  amendments  had 
been  allowed.  Many  allegations  of  the  prof- 
fered amendments  referred  to  subject-mat- 
ters which  bear  no  relation  to  the  main 
relief  prayed  by  the  plaintiff.  The  ultimate 
purpose  of  the  plaintiff  is  to  subject  the 
land  In  controversy  to  the  Hen  of  his  Judg- 
ment against  H.  B.  Thompson.  The  first 
step  to  enforce  the  lien  of  this  Judgment 
was  to  cause  the  execution  Issued  thereon  to 
be  levied  on  the  land,  to  which  levy  Mrs.  H. 
C.  Thompson  interposed  her  statutory  claim. 
The  apparent  legal  title  is  In  her,  and  is 
based  on  the  sherlfiTs  sale,  which  divested 
the  lien  of  th^e  plalntUTs  Judgment,  and  Is 
fortified  by  the  Judgment  distributing  the 
proceeds  arising  from  the  sale  of  the  land  by 
the  sheriff.  It  Is  clear  that,  unless  the  plain- 
tiff is  entitled  to  set  aside  the  sheriff's  deed 
and  the  Judgment  In  the  money  rule  case,  the 
title  of  the  claimant  must  prevail.  The  filing 
by  the  plaintiff  of  an  equitable  petition  in 
aid  of  his  levy  is  a  recognition  of  this  fact 
It  requires  but  a  glance  at  the  allegations 
and  prayers  of  the  petition  and  amendments 
to  see  that  the  Fulton  county  defendants,  EL 
0.  Thompson  and  wife,  are  the  only  defend- 
ants against  whom  substantial  relief  Is  pray- 
ed. These  defendants  demurred  to  the  Jur 
risdlction  of  the  superior  court  of  Greene 
county  because  of  their  residence  in  Fulton 
county.  The  Constitution  of  this  state  re- 
quires that  equity  cases  shall  be  tried  In  the 
county  where  a  defendant  resides  against 
whom  substantial  relief  is  prayed.  OIv. 
Code  1895,  §  5871.  Even  before  this  provi- 
sion was  incorporated  in  the  fundamental 
law.  It  was  held  that,  in  analogy  to  the  rule 
at  law,  equity  causes  must  be  brought  in  the 
county  where  a  defendant  resides  against 
whom  substantial  relief  is  prayed,  but  that 
the  rule  does  not  apply  to  bills  ancillary  to 
suits  at  law;  that,  in  so  far  as  such  a  bill 
seeks  no  relief  outside  of  the  suit  pending, 
the  county  where  the  suit  Is  pending  has 
Jurisdiction,  and  the  constitutional  mandate 
In  this  respect  is  to  be  interpreted  in  the 
light  of  the  history  of  the  law  on  that  sub- 
ject in  this  state  prior  to  its  first  appearance 
in  the  Constitutions  of  this  state.  Carswell 
V.  Macon  Mfg.  Co.,  88  Ga.  403.     The  con- 
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Btitntional  guaranty  that  a  person  may  not 
be  aned  outside  of  the  county  of  his  resi* 
denoe  is  a  personal  priTllege,  which  may  be 
waived  by  him.  A  def aidant  may  waive  the 
Jurisdiction  of  the  coort  as  to  his  person  by 
appearance  and  pleading.  So  a  litigant,  by 
Institntlng  a  suit  in  another  county,  implied- 
ly and  necessarily  consents  that  the  forum  to 
which  he  applies  for  relief  may  adjudicate 
all  matters  between  him  and  his  adversary 
which  are  germane  to  the  litigation.  This 
principle  '"rests  on  the  idea  that  the  plaintiff, 
by  voluntarily  instituting  his  suit,  gives  the 
court  of  the  county  where  it  Is  so  instituted 
jurisdiction  of  his  person  sufficient  to  answer 
all  the  ends  of  justice  respecting  the  suit 
originally  instituted.  Caswell  v.  Bunch,  77 
6a.  504.  The  Interposition  of  a  claim  is 
permissive  and  not  compulsory.  Walden  v. 
Walden,  128  Ga.  131,  57  SL  B.  S2a.  It  would 
be  immaterial,  so  far  as  venue  is  concemed« 
whether  the  relief  of  the  adversary  party  be 
administered  through  pleadings  in  the  origi- 
nal case,  or  by  ancillary  suit  Moore,  Marsh 
&  Co.  V.  Medlock,  101  6a.  94,  28  S.  Bl  836. 
The  waiver  of  Jurisdiction  as  to  the  nonresi- 
dent person,  however,  is  limited  to  relief 
germane  to,  and  involved  in  the  action  which 
he  starts.  In  the  case  of  Merchants'  Bank  v. 
Davis,  3  6a.  112,  an  execution  owned  by 
persons  residing  in  one  county  was  levied  on 
land  in  another,  and  a  claim  was  interposed. 
It  was  there  held  that  the  superior  court  of 
the  county  where  the  land  lies  has  juris- 
diction over  plaintiffs  residing  out  of  that 
county  in  equity,  in  consequence  of  the  pen- 
dency of  the  claim,  in  a  proper  case  made. 
So,  also,  when  a  claim  is  filed  to  the  levy  of 
a  il.  fa.,  the  same  right  exists  In  the  plaintiff 
in  fi.  fa.  to  file  equitable  proceedings  in  sup- 
port of  his  levy,  and  enforce  all  equities  per- 
taining to  his  rights  as  such  Judgment  cred- 
itor in  the  county  where  the  claim  is  pending. 
Dawson  t.  Equitable  Mortgage  Co.,  109  6a. 
389,  34  S.  B.  668. 

Therefore,  if  the  matters  alleged  against 
H.  C  Thompson  and  wife,  and  the  relief 
prayed  against  them,  be  germane  to  the  Issue 
involved  In  the  claim  case,  the  superior 
court  of  6reene  county  has  Jurisdiction  of 
the  present  case.  The  paramount  issue  in  a 
dalm  case  Is  whether  or  not  the  proi)erty 
levied  on  is  subject  to  the  fl.  fa.  McLendon 
T.  Shumate,  128  6a.  526»  67  S.  E.  886.  The 
claimant's  title  is  derived  from  H.  C.  Thomp- 
son, who  gets  his  title  from  the  judgment 
debtor  of  the  plaintiff.  The  plaintiff  wishes 
to  set  aside  this  title  as  fraudulent  He 
could  do  this  by  appropriate  pleadings  In  the 
claim  case.  If  in  the  claim  case,  why  not  by 
ancillary  suit?  In  either  proceeding  it  would 
be  necessary  to  make  H.  O.  Thompson  a  par- 
ty. But  he  cannot  object  to  the  Jurisdiction 
of  the  court  if  he  is  a  necessary  party  to 
obtaining  the  relief  against  his  wife,  and  the 
court  has  jurisdiction  as  to  her  so  far  as  the 
issues  in  the  claim  case  are  involved.  We 
therefore  hold  that  the  filing  of  the  claim 


was  such  a  pending  proceeding  as  conferred 
jurisdiction  on  tlie  superior  court  of  6reene 
county  to  entertain  the  petition  in  aid  of  the 
levy  of  the  plaintiff's  fl.  fa. 

2.  The  ground  upon  which  plaintiff  relies 
to  set  aside  the  sheriffs  deed  to  H.  C.  Thomp- 
son is  the  invalidity  of  the  process  under 
which  the  land  was  soId«  There  is  no  pre- 
tense that  any  irregularity  entered  into  the 
various  stages  of  the  proceedings  which 
eventuated  in  the  sale.  The  sale  is  said  to  be 
void  solely  because  the  mortgage  on  which 
the  judgment  of  foreclosure  is  founded  is 
without  consideration  and  fraudulent  The 
plaintiff  is  held  off  from  an  immediate  attadc 
on  the  sheriff's  deed  by  a  judgment  upon 
the  very  issue  which  plaintiffs  in  fl.  fa.  caus- 
ed to  have  been  made  in  the  rule  case  to  dis- 
tribute the  money  arising  from  the  sale  of 
the  land  by  the  sheriff.  When  the  land  was 
sold  by  the  sheriff,  the  executors  of  Thomp- 
son demanded  that  the  proceeds  be  applied 
to  their  fl.  fa.  Upon  the  sheriff's  refusal  to 
pay  over  the  money  to  them,  they  brought 
a  rule  against  him.  The  sheriff  answered, 
and  H.  C.  Thompson  intervened,  and  claimed 
the  money  on  his  mortgage  fl.  fa.  The  plead- 
ings distinctly  and  sharply  made  the  issue 
that  the  apparent  superiority  of  the  mort- 
gage lien  must  yield  to  the  Junior  common- 
law  judgment  because  the  mortgage  was 
without  consideration,  the  parties  thereto 
were  uncle  and  nephew,  it  was  fraudulent, 
and  made  for  the  sole  purpose  of  defeating 
the  lien  of  plaintiff's  Judgment  This  was 
the  only  Issue  submitted  to  the  Jury,  and  they 
found  in  favor  of  the  validity  of  the  mort- 
gage, and  Judgment  was  accordingly  entered 
up.  This  Judgment  estops  the  plaintiff  from 
raising  for  the  second  time  the  Identical  mat- 
ter therein  decided.  To  avoid  any  estoppel, 
plaintiff  seeks  to  set  aside  this  judgment  as 
one  procured  by  perjury  and  fraud  practiced 
on  the  court ;  the  fraud  alleged  being  that  the 
mortgagor  falsely  and  fraudulently  represent- 
ed to  the  court  the  bona  fides  of  bis  mort- 
gage, and  with  the  aid  of  perjured  testimony 
procured  an  unconscionable  advantage. 

Fraud  is  the  arch  enemy  of  equity,  and  a 
court  of  equity  will  relieve  against  a  Judg^ 
ment  obtained  by  imposition.  Civ.  Code 
1895,  §S  4032,  6370.  Thus,  when  a  litigant 
keeps  the  opposite  party  from  court,  equity 
will  relieve  against  the  Judgment  obtained  in 
his  absence.  Dodge  v.  Williams,  107  6a.  410, 
33  S.  E.  468;  BIgham  v.  Klstler,  114  6a.  457, 
40  S.  E.  303.  Or  where  one  party  fraudulent- 
ly induces  his  adversary  to  withdraw  his 
defense,  the  Judgment  will  be  set  aside. 
Markham  v.  Angler,  57  6a.  43.  The  fraud 
in  cases  of  this  kind  is  collateral  and  ex- 
trinsic of  the  judgment  Ttie  great  current 
of  authority  limits  the  frauds  for  which  a 
bill  to  set  aside  a  Judgment  between  the 
same  parties,  rendered  by  a  court  of  compe- 
tent jurisdiction,  will  be  sustained,  to  those 
matters  which  are  extrinsic  and  collateral 
to  the  matter  tried.    U.  S.  t.  Throckmortoa, 
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88  U.  8.  61,  25  L.  Ed.  93;  Pico  t.  Cohn,  91 
CaL  129,  25  Pac  970^  27  Pac.  537,  18  li.  R. 
A.  830,  25  Anu  St  Rep.  159;  Gamp  v.  Ward, 
e9  Vt  288,  87  AtL  747,  60  Am.  St  Rep.  929; 
Frlese  y.  Hummel,  26  Or.  145^  87  Pac.  458, 
46  Am.  St  Rep.  610;  23  Cyc.  1026.  and  cita- 
tions. In  the  Throckmorton  Case,  It  was 
said  that:  "The  mischief  of  retryinij  every 
case  In  which  the  judgment  or  decree  render- 
ed on  false  testimony,  or  on  contracts  or 
documents  whose  genuineness  or  yalidity  was 
In  issue,  and  which  are  afterwards  ascertain- 
ed to  be  forged  or  fraudulent,  would  he  great- 
er, by  reason  of  the  endless  nature  of  the 
strife,  than  any  compensation  arising  from 
doing  Justice  In  Individual  cases." 

The  argument  of  the  plaintiff  In  error 
would  seem  to  deny  that  the  principle  ob- 
tains In  Georgia,  which  Is  so  generally  rec- 
ognized by  courts  elsewhere,  that  equity  will 
not  set  aside  a  judgment  because  It  was 
founded  on  a  fraudulent  Instrument,  or  per- 
jured testimony,  or  for  any  matter  which  was 
actually  presented  and  considered  In  the  judg- 
ment assailed.  The  argument  is  rested  sole- 
ly on  one  case.  Grlffln  v.  Sltetoe,  80  Ga.  300. 
It  appears  In  that  case  that  one  Williams 
brought  complaint  for  land  against  Slcetoe, 
which  resulted  in  a  verdict  for  the  defend- 
ant Williams  renewed  his  ejectment  suit, 
and  while  It  was  pending  died.  Griffin  was 
appointed  his  administrator,  and,  to  avoid 
the  estoppel  of  the  former  judgment  brought 
an  equitable  petition  to  set  it  aside  on  the 
ground  •  of  fraud  and  perjury.  The  fraud 
consisted  in  predicating  his  defense  of  seven 
years*  possession  under  a  deed  which  had  been 
fraudulently  antedated,  and  offering  the  sub- 
scribing witness  thereto,  who  falsely  testi- 
fied that  the  deed  was  executed  on  the  date 
stated  In  the  Instrument  The  court  held 
that  a  judgment  obtained  under  these  cir- 
cumstances was  fraudulent,  and  would  be 
annulled.  In  the  course  of  the  discussion, 
Lyon,  J.,  said.  In  substance,  that  the  Issue 
In  the  trial  was  title  to  the  whole  lot;  the 
defendant  was  in  actual  possession  of  a  small 
part  of  the  lot,  and  relied  upon  the  falsely 
dated  deed  to  extend  that  possession  to  the 
whole  lot;  a  verdict  for  the  defendant  could 
not  have  been  rendered  without  the  deed, 
and  was  therefore  dependent  on  it  As  we 
understand  it,  this  case,  at  furthest,  only 
decides  that  a  judgment  will  be  set  aside 
when  the  prevailing  party  practices  a  fraud 
on  the  court  In  proving  his  case  by  means  of 
a  forged  or  fraudulent  document  The  prin- 
ciple enunciated  may  not  be  in  exact  accord 
with  the  rule  on  the  subject,  which  prevails 
in  other  jurisdictions.  But  there  Is  a  wide 
distinction  between  the  case  at  bar  and  that 
of  Griffin  V.  Slcetoe.  In  the  trial  which  re- 
sulted in  the  judgment  under  discussion  in 
the  present  case,  the  fraud  was  distinctly  in 
issue;  in  fact  was  the  only  issue,  squarely 
made  In  the  pleadings,  expressly  Included  in 
the  verdict,  and  solemnly  adjudicated  in  the 
judgment     In   Griffin  v.   Sketoe,  no   Issue 


was  made  as  to  the  antedating  of  the  deed. 
The  fraud  of  the  prevailing  party  was  not 
an  issue.  His  fraud  consisted  in  the  use  of  a 
paper,  the  crooicedness  <tf  whidi  he  success- 
fully concealed  from  the  court  and  his  adver 
sary.  The  reason  for  setting  aside  the  ver- 
dict must  have  been  that  a  new  trial  should 
be  had  so  that  the  integrity  of  the  defend- 
ant's deed  could  be  made  an  issue.  We  dare 
say  that  if  the  true  date  of  the  deed  had 
been  in  issue  In  the  former  trial,  the  judg- 
ment would  not  have  been  set  aside,  and  an- 
other- trial  ordered  because  of  the  discovery 
of  new  evidence.  Even  in  the  case  of  timely 
and  prompt  motions  for  new  trial,  our  ad- 
judications are  numerous,  and  the  statute 
is  plain  that  a  new  trial  will  not  be  granted 
because  of  newly  discovered  evidence,  cumu- 
lative and  Impeaching  In  its  nature.  To  set 
aside  a  verdict  and  judgment  for  fraud, 
where  the  particular  fraud  was  in  issue,  be- 
cause of  the  discovery  of  additional  evi- 
dence to  prove  it,  would  deprive  a  judicial 
finality — ^a  judgment—of  its  inherent  and  dis- 
tinguishing characteristic.  The  same  reason 
for  annulling  a  Judgment  because  of  the 
discovery  of  new  evidence  to  establish  the 
fraud  would  apply  to  the  unfortunate  liti- 
gant who  had  been  unjustly  charged  with 
fraud,  so  as  to  give  him  another  opportunity 
to  raise  anew  the  issue  of  fraud  on  newly 
discovered  evidence  of  his  innocence.  Of 
course,  such  could  not  be  done.  ''Interest  rel- 
publicse  ut  sit  finis  litium.'* 

But  it  is  said  that  the. newly  discovered 
evidence  of  the  fraud  of  H.  0.  Thompson  is 
his  written  admission,  and  that  on  demurrer 
the  genalneness  of  the  paper  is  confessed. 
For  the  purpose  of  the  demurrer,  the  authen- 
ticity of  what  Is  called  in  the  brief  ''the  cer- 
tificate of  rascality"  is  admitted.  Wh^^in 
does  this  circumstance  affect  the  rule?  The 
rationale  of  the  rule  against  reopening  an 
issue  rests  upon  the  maxim  just  quoted,  and 
the  other  lAaxlm  that  one  should  not  be  twice 
vexed  with  the  same  suit  There  may  be  a 
complete  reply  to  the  writing  relied  on  to 
establish  the  fraud.  It  may  be  entirely  ex- 
plained away.  Its  genuineness  may  be  de- 
nied. It  Is  but  an  admission,  and,  so  far  as 
its  legal  effect  goes,  it  stands  In  no  more  fa- 
vored position  than  if  it  was  verbal.  Sup- 
pose the  allegation  had  been  that  H.  C. 
Thompson  had  admitted  what  is  contained 
In  the  wrltlng^  in  the  presence  of  four  or  five 
reputable  witnesses.  Would  the  rule  be  dif- 
ferent? We  will,  not  therefore  extend  the 
case  of  Grifito  v.  Sketoe  to  a  case  where  the 
newly  discovered  evidence  of  the  fraud  relied 
on  to  annul  a  judgment  was  the  same  fraud 
which  was  made  an  issue  In  the  trial  which 
eventuated  In  the  judgment  assailed. 

We  have  not  adverted  to  the  alleged  per- 
jury, because  the  statute  provides  that  a 
judgment  obtained  by  perjury  shall  not  be 
set  aside  on  that  account  unless  the  person 
charged  with  the  perjury  has  been  duly  con- 
victed.   Civ.  Code  1895.  §  6366. 
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We  liaTt  flms  readied  tbe  oondusion  that 
the  plaintiff  is  estopped  bj  the  judirment  in 
the  money  rule  case  from  attacking  the  yal- 
Idlty  of  the  mortgage.  Hla  case  was  de- 
pendent upon  eyading  the  estoppel  of  this 
judgment  It  is  therefore  unnecessary  to 
discuss  the  other  features  of  the  case  raised 
by  the  demurrer  or  the  answers. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  HOLDEN,  J.,  not  presiding. 


(129  Oift.  49S) 


HALL  T.  DAVIS. 


(Supreme  Gonrt  of  Georgia.     Not.  IS,  1907.) 

WUT  or  EKBOR— PABTIBfr— AlOCKDMIBNT. 

In  an  action  of  complaint  for  land,  where 
the  plaintiff  through  mesne  conveyances  de- 
raigns  title  from  the  defendant*  and  the  defend- 
ant amends  his  plea  by  alleging  that  the  deed 
under  which  the  plaintiff  claims  title,  by  mu- 
tual mistake  of  the  parties,  was  so  drawn  as  to 
include  the  land  in  controveny.  which  was 
known  by  plaintiff  and  those  unaer  whom  she 
claims,  and  prays  that  the  plaintiff's  erantor 
be  made  a  party,  and  the  deeds  be  reformed, 
and  when  plaintiff's  grantor  is  made  a  party, 
and  a  verdict  is  rendered  for  the  plaintiff,  and 
the  original  defendant  excepts,  held:  (1)  That 
the  plaintiff's  grantor  is  a  necessary  party  and 
should  have  been  served  with  a  copy  of  the 
bill  of  exceptions;  (2)  that  the  bill  of  excep- 
tions is  not  amendable  by  adding  such  omitted 
party  as  a  coplaintiff  In  error;  (3)  that  the 
writ  of  error  must  be  dismissed. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  2,  Appeal  and  Error,  ft  1814^  1835,  187SC] 

(SyUabus  by  the  Ck>urt.) 

Error  from  Superior  Court,  Coffee  County; 
Jm  a.  Parker,  Judge. 

Action  by  Annie  B.  Davis  against  Mark 
Hall.  Judgment  for  plaintiff,  and  defendant 
brings  error  and  moves  to  dismiss.  Writ  of 
error  dismissed. 

Quincy  &  McDonald,  for  plaintiff  In  error. 
Wilson,  Bennett  &  Lambdin,  G.  T.  Roan, 
and  F.  Willis  Dart,  for  defendant  in  error. 


PER  CURIAM. '  Annie  B.  Davis  brought 
complaint  for  land  against  Mark  Hall  and 
obtained  a  verdict,  which  was  set  aside  in  this 
Court  Hall  v.  Davis,  122  Oa.  253,  60  S.  E. 
106.  It  appears  from  a  report  of  that  case 
that  the  real  controversy  between  the  par- 
ties related  to  the  Identity  of  the  land  includ- 
ed in  a  deed  from  the  defendant.  Hall,  to 
one  Mrs.  Brown,  under  whom  the  plaintiff 
claimed  title.  It  appeared  on  the  former 
trial  that  the  defendant  was  permitted  to  tee- 
tlfjr,  without  objection:  That  he  sold  a  cer- 
tain parcel  of  land  to  Mr&  Brown,  and  that 
he  and  she  went  on  the  premises,  and  he 
pointed  out  to  her  as  the  western  boundary 
a  divisional  line  previously  run  by  him  be- 
tween his  land  and  the  land  of  the  Southern 
Pine  Company.  Subsequently  to  the  execu- 
tion of  the  deed  to  Mra.  Brown,  the  Southern 
Pine  Company  had  a  survey  made,  and  a  di- 
visional line  run  between  its  land  and  Hall's 
land,  which  line  was  92  feet  west  of  the  di- 
visional line  previously  run  by  Hall,  and  upon 
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which  Mrs.  Brown  and  those  claiming  under 
her  had  erected  a  fence.  That  the  land  in 
controveray,  which  was  included  between  the 
two  divisional  lines,  was  never  intended  to 
pass  under  the  deed  from  Hall  to  Mrs^  Brown. 
The  courf  instructed  the  Jury  that  the  deed 
from  Hall  to  Mrs.  Brown  included  the  prem- 
ises In  dispute,  and  that  the  plaintiff,  whose 
mesne  conveyances  covered  the  same  land, 
was  entitled  to  a  verdict  On  exception  to 
this  charge,  this  court  held  that,  when  a  deed 
describes  land  as  bounded  on  one  side  by  land 
of  a  third  person,  the  true  boundary  line, 
between  the  land  conveyed,  and  the  land  of 
such  third  person,  must  be  taken  as  the  boun- 
dary line,  and  not  a  conventional  line  agreed 
upon  in  parol  between  the  parties  at  the  time 
the  deed  was  executed,  if  there  be  a  variance 
between  suoh  two  lines.  It  was  further  said 
in  the  opinion  that  Hall  must  stand  by  the 
terms  of  his  deed,  unless  it  be  reformed.  A 
new  trial  was  granted  upon  another  point  not 
necessars^  to  notice.  When  the  case  came  on 
for  trial  for  the  second  time,  the  defendant 
Hall,  filed  an  amendment  in  which  he  set  out 
that  the  land  in  controversy,  for  the  reasons 
above  stated,  was  never  intended  to  be  sold, 
and  was  not  hi  fact  sold  by  him  to  Mrs. 
Brown;  that  the  mistake  in  the  deed  was  mu- 
tual as  to  both  the  grantor  and  grantee  at 
the  time  of  the  execution  of  the  deed.  This 
amendment  further  set  out  that  Mrs.  Brown 
conveyed  this  land,  using  the  same  descrip- 
tive terms,  to  George  W.  Bennett  who  at 
the  time  of  its  purchase  had  knowledge  of 
the  mutual  mistake  of  the  parties  in  descrih 
ing  the  land  in  the  first  deed;  that  Bennett 
always  recognized  as  the  true  western  boun- 
dary line  the  one  claimed  by  the  defendant; 
that  no  one  ever  disputed  defendants  title 
until  after  plaintiff  came  into  possession  of 
the  land  which  was  actually  sold,  as  she  con- 
tends, by  virtue  of  a  sale  of  the  property 
made  by  her  sm  administratrix  of  Bennett  to 
George  W.  Lott  and  a  conveyance  from  Lott 
to  her,  which  was  alleged  to  be  only  a  color- 
able transaction,  with  no  consideration  pass- 
ing from  Lott  to  the  administratrix,  nor  from 
her  Individually  to  Lott  The  amendment 
further  alleged  that  even  if  the  plaintiff'  ob- 
tained any  title  to  the  land  at  all,  she  took 
the  title  of  Bennett  with  all  of  its  infirmities, 
and  with  the  full  knowledge  of  the  mistake 
In  the  deed.  In  consideration  of  the  prem- 
ises, the  defendant  prayed  that  the  deeds 
from  himself  to  Mrs.  Brown,  from  Mrs.  Brown 
to  Bennett  from  Annie  B.  Bennett  as  ad- 
minkitratrix  of  Bennett  to  Lott  and  the  deed 
from  Lott  to  Annie  B.  Bennett  (now  Annie  B. 
Davis),  be  reformed,  so  that  each  shalf  de- 
scribe the  tract  of  land  as  sold  by  Mark  Hall 
to  Mrs.  Brown.  The  court  in  response  to  the 
prayer  in  the  amendment  passed  the  follow- 
ing order :  **It  is  ordered  by  the  court  that 
G.  W.  Lott  be,  and  he  is  hereby,  made  a  party 
defendant  in  the  above-stated  case."  Lott 
acknowledged  service  of  both  the  original  pe- 
tition and  the  answer  of  the  defendant  Mark 
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Hall.  Afterwards  the  case  proceeded  to  trial 
and  resulted  In  a  verdict  for  tbe  plalntiflC 
Mark  Hall  moved  for  a  new  trial,  which  be- 
ing refused,  he  sued  out  a  writ  of  error  com- 
plaining of  the  overruling  of  his  motion  for 
new  trial.  Annie  B.  Davis  was  named  as  the 
defendant  In  the  bill  of  exceptions,  and  serv- 
ice was  made  upon  her.  On  the  call  of  the 
case  in  this  court,  she  moved  to  dismiss  the 
writ  of  error  on  the  ground  that  O.  W.  Lott 
Is  a  necessary  party,  but  is  not  named  as 
such  in  the  bill  of  exceptions,  and  no  serv- 
ice had  been  made  upon  him.  In  reply  to 
this  motion,  Mark  Hall  moved  the  court  to 
amend  the  bill  of  exceptions  by  making  Lett 
a  party  plaintiff  in  error. 

The  motion  and  counter  motion  involve 
two  propositions.  The  first  Is  whether  Lott 
is  an  indispensable  party  to  the  writ  of  error. 
It  appears  from  the  record  that  Lott  con- 
veyed the  land  in  controversy  to  the  plaintiff 
in  the  court  below  by  warranty  deed.  The 
plaintiff  claims  title  under  the  deed  from 
Hall  to  Mrs.  Brown,  and  mesne  conveyances 
from  Hall's  grantee  to  herself.  Hall  Is  seek- 
ing to  restrict  the  quantity  of  land  conveyed 
by  these  several  conveyances  by  reforming  his 
own  and  subsequent  deeds  so  as  to  exclude 
therefrom  the  land  in  controversy.  He  can- 
not defeat  the  plaintiff's  title  by  showing 
that  it  embraces  land  not  intended  to  be  con- 
veyed, unless  the  deed  under  which  she  claims 
is  also  reformed.  As  this  deed  was  made  by 
Lott,  he  is  a  necessary  party  to  a  proceeding 
to  reform  it 

Lott  being  a  necessary  party  for  the  relief 
prayed  against  him  and  the  plaintiff  in  the 
court  below,  the  next  proposition  is:  Can  he 
be  made,  by  amendment,  a  coplaintiff  in  error 
to  the  bill  of  exceptions?  The  general  rule  is 
that  any  party  on  the  same  side  of  the  case 
may  be  added  by  amendment  to  the  bill  of 
exceptions  as  a  coplaintiff  in  error.  The  test 
to  be  applied  in  determining  whether  one 
sought  to  be  introduced  by  amendment  could 
have  been  Joined  with  the  excepting  party  as 
a  plaintiff  in  error  is:  Were  they  on  the 
same  side  of  the  controversy  in  the  trial 
court?  Western  U.  Tel.  Co.  v.  Grifllth,  111 
Ga.  551,  86  S.  E.  859.  Where  several  defend- 
ants are  sued,  and  there  are  no  cross-plead- 
ings so  as  to  make  any  of  them  plaintiffs 
claiming  affirmative  relief,  the  presumption  is 
that  their  Interest  is  as  they  are  aligned  in 
the  record.  Baker  v.  Thompson,  78  6a.  742, 
4  S.  E.  107.  But  where  the  record  shows 
that  the  excepting  defendant  filed  an  equita- 
ble amendment  seeking  affirmative  relief  in 
aid  of  his  plea,  and  caused  a  new  party  to  be 
introduced  into  the  case  against  whom  he 
prayed  equitable  relief  essential  to  his  de- 
fense to  the  main  case,  the  added  party,  rela- 
tively to  the  matter  which  brought  him  into 
the  case,  is  not  on  the  same  side  as  the  orig- 
inal defendant  His  interest  is  antagonistic 
to  the  defendant,  and  he  triumphs  in  the  liti- 
gation when  the  verdict  is  returned  against 
the  defendant    The  verdict  in  favor  of  the 


plaintiff  is  also  a  finding  in  his  belialf,  and 
he  is  interested  in  holding  it  If  the  defend- 
ant prosecutes  a  writ  of  error  to  vacate  the 
verdict,  he  should  be  made  a  party  defend- 
ant and  be  served  with  a  copy  of  the  bill  of 
exceptions.  A  case  of  this  kind  Is  very  much 
unlike  tliat  of  McNulty  v.  Pruden,  62  Ga.  135. 
It  does  not  appear  In  that  case  that  there  were 
any  adversary  pleadings  between  the  defend- 
ants. The  conditions  in  the  present  case  are 
more  analogous  to  those  in  tlie  money  rule 
cases,  where  several  parties  claim  a  fund, 
and  it  is  awarded  to  some,  the  un'buccessful 
claimants  who  prosecute  a  writ  of  error  must 
make  the  other  claimants  of  the  fund  parties 
defendant,  and  serve  them  with  a  copy  of  the 
bill  of  exceptions.  Craig  v.  Webb,  70  Ga. 
188;  Knox  v.  McGalla,  70  Ga.  725.  The  law 
in  its  liberality  allows  a  defendant  to  amend 
his  pleadings  and  to  add  a  party  in  a  proper 
case,  so  that  all  the  rights  of  the  parties  may 
be  determined  in  one  proceeding.  But  when 
the  only  relief  prayed  against  the  added  party 
is  by  the  defendant  who  brings  him  into 
the  case,  he  is  not  aligned  In  Interest  with  the 
defendant,  although  the  formal  order  of  the 
court  may  declare  him  a  party  defendant 

We  think  that  George  W.  Lott  was  a  neces- 
sary party  defendant  in  error,  and  that  he 
was  not  identified  in  interest  with  the  plain- 
tiff in  error  so  as  to  be  Joined  with  him  by 
amendment  as  a  coplaintiff  in  the  bill  of  ex- 
ceptions and  the  writ  of  error  Is  dismissed. 

All  the  Justices  concur,  excQ>t  HOLDEN, 
J.,  not  presiding. 


(129  Ga.  452) 

Mcdonald  v.  state. 

(Supreme  Court  of  Georgia.     Nov.  18,  1907.) 

1.  Cbiminai.  Law  —  InsTBUOTiONS  —  SuBins- 
sioN  OF  Mattes  Not  Sustained  bt  Evi- 
dence. 

In  a  case  where  the  testimony  of  all  the 
eyewitnesses  to  the  homicide  makes  a  clear  case 
of  murder,  and  the  theory  of  the  accused  is  that 
the  killing  was  either  in  self-defense,  or  under 
the  fears  of  a  reasonable  man  that  his  life  was 
in  danser,  section  72  and  the  last  clause  of  sec> 
tlon  70  of  the  Penal  Code  of  18^3  are  inap- 

glicable,  and  a  failure  to  give  in  charge  the 
iw  contained  therein  Is  not  cause  for  a  new 
trial.  * 

[E3d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §f  1980,  1981.] 

2.  Same— Statement. 

It  is  not  error  for  the  court,  upon  the 
trial  of  a  criminal  case,  in  its  charge  to  the 
jury,  to  read  all  of  section  1010  of  the  Penal 
Code  of  1895,  except  the  last  sentence  thereof, 
without  further  commenting  upon  the  law  con- 
tained in  the  section.  It  has  l>een  frequently 
said « by  this  court  that  such  Is  the  better  prac- 
tice. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  |  1811.] 

a.  Same. 

There  was  no  merit  in  any  of  the  ezcep- 
tfons  made  to  the  charge. 
4.  Same— Wbit  of  Ebbok— Record. 

Affidavits  relating  to  a  ground  of  a  motion 
for  a  new  trial,  which  are  not  referred  to  there- 
in, nor  attached  to  the  motion  as  exhibits,  nor 
filed  under  order  of  the  judge  and  made  a  part 
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of   the   record,  omnot  be  considered   by   this 
court  when  transmitted  as  parts  of  the  record. 

SSd.  Note.— For  cases  In  point,  see  Gent.  Dig. 
15,  Criminal  Law.  |  294&] 

S.   HOHIOIDB— MUBDEIfr— SXTTTICISIfOT  OF  EVI- 
DENCE. 

The  evidence  warranted  the  verdict. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Pulaski  Coun- 
ty;  J.  H.  Martin,  Judge. 

Gordon  McDonald,  alias  J.  B.  McDonald, 
was  convicted  of  murder,  and  he  brings  error. 
Affirmed. 

Gordon  McDonald,  alias  J.  B.  McDonald, 
was  convicted  of  murder  for  the  killing  of 
Colar  Cbaney.  The  case  is  before  this  court 
for  review,  on  a  writ  of  error  sued  out  by  the 
accused,  assigning  error  upon  the  overruling 
of  his  motion  for  a  new  triaL  According  to 
the  testimony  for  the  state,  two  of  whose 
vritnesses  claimed  to  have  been  eyewitnesses 
to  the  tragedy,  Colar  Chaney,  Herschel  Bums, 
Maud  Wynne  (one  of  the  state's  witnesses), 
and  the  accused  and  his  wife  were  peaceably 
and  quietly  sitting  around  the  fire  in  the 
home  of  the  accused,  Chaney  and  Bums  hav- 
ing gone  there  with*  the  accused  and  on  his 
invitation,  in  the  forenoon  of  December  23, 
1906,  when  the  accused,  who  had  taken  a  few 
drinks  of  whisky,  but  did  not  seem  to  be 
drunk,  suddenly  picked  up  a.  hammer  and 
threatened  to  break  down  the  windows.  His 
wife  endeavored  to  dissuade  him  from  doing 
this,  when  he  drew  a  pistol  and  threatened 
to  shoot  Maud  Wynne  and  every  one  else  in 
the  house,  whereupon  Bums,  in  a  friendly 
way,  begged  him  not  to  sl^oot  and  to  put  up 
his  pistol.  At  this  juncture  the  two  women  ran 
from  the  house  in  fright,  and  soon  thereafter 
the  three  men  came  out  into  the  front  yard, 
where  the  accused  shot  C^haney  twice  In  the 
breast  and  once  in  the  neck,  and  then  shot 
Bums  in  the  forehead,  killing  them  both  In- 
stantly. Neither  Chaney  nor  Bums  were 
making  any  effort  whatever  to  harm  the  ao> 
cured  at  the  time  they  were  shot,  and  neither 
of  them  had  a  weapon  of  any  kind  in  his 
hand.  No  weapons  were  found  on  the  ground 
about  the  bodies  of  the  deceased,  though 
search  was  made  therefor  soon  after  they 
were  killed,  and  no  weapon  was  found  upon 
the  person  of  either  of  them,  except  a  closed 
pocketknife  in  the  pocket  of  Chaney,  over 
which  there  was  a  handkerchief.  Neither  of 
them  endeavored,  in  any  way,  to  injure  the 
person,  property,  or  habitation  of  the  ac- 
cused. So  much  of  the  statement  made  by 
the  accused  on  his  trial  as  is  material  to 
the  points  up  for  adjudication  was  as  fol- 
lows: "They  [Colar  Chaney  and  Herschel 
Bums]  were  both  drinking.  They  came  in 
[into  the  house  of  the  accused]  and  both 
commenced  cursing  and  abusing  me,  calling 
me  all  kinds  of  low  down  things,  and  began 
throwing  the  chairs  around  in  the  house  and 
otherwise  misbehaving.  About  this  time 
Maud  Wynne  came  in  my  house.  They  gave 
Maud  Wynne  two  w  three  drinks,  and  con- 


tinned  cnrsing  and  throwing  things  around 
in  my  house.  Horschel  Bums  said,  with  an 
oath  in  his  month :  'You  have  ordered  Maud 
Wynne  not  to  come  to  your  house.  This  is 
not  your  house,  but  my  father's  house,  and 
she  shall  come  here  ^hen^ver  she  gets  ready.' 
I  asked  them  to  go  out  quietly  two  or  three 
times.  They  did  not  notice  what  I  said.  I 
told  them  if  they  did  not  stop  I  would  put 
them  out  of  lAy  house.  About  this  time,  my 
wife  and  Maud  Wsmne  Jumped  up  and  went 
up  to  Mrs.  Tony  Bum&  •  •  •  After  they 
left  •  ••  •  ColtLT  Chaney  [and  Herschel 
Bums?]  got  in  one  corner  of  the  house  and 
began  talking  to  one  another,  and  I  went  to 
the  porch  to  see  how  far  my  wife  had  gone. 
♦  ♦  ♦  While  standing  upon  the  porch  Mr. 
Herschel  Bums  walked  up  behind  me  and 
grabbed  me  in  the  collar.  I  snatched  aloose 
from  him  and  turned  to  his  front  Then  he 
grabbed  me  in  my  front  collar  and  he  said : 
•Gordon  McDonald,  God  damn  your  soul, 
thero  aint  anybody  afraid  of  you.*  Then  he 
hit  me  in  the  left  eye  with  his  fist  and  knock- 
ed me  down  on  the  ground  and  Jumped  on  top 
of  me.  I  saw  Colar  Chaney  come  down  the 
steps  of  my  house,  opening  his  knife.  I  told 
Herschel  Bums  to  get  off  of  me.  He  says: 
'God  damn  your  soul,  I  am  going  to  cut  your 
throat'  He  pulled  out  his  knife  and  started 
to  open  it  and  when  he  did  I  pulled  out  my 
pistol  and  raised  it  above  my  head  and  shot 
it  one  time,  striking  Herschel.  Burns  over  the 
left  eye.  I  then  reached  over  with  my  left 
hand  and  threw  him  off  of  me  and  got  up. 
Colar  Chaney,  when  I  got  up,  was  in  two 
feet  of  me  with  his  knife  open,  swinging  it, 
and  saying:  'I  am  going  to  cut  every  gut  in 
you  out'  I  backed  back  six  or  seven  steps, 
and  stopped,  and  told  him  if  he  came  any  fur- 
ther I  would  kill  him.  He  did  not  notice 
what  I  said,  and  started  towards  me.  I  shot 
one  time.  He  did  not  stop.  I  shot  again,  and 
he  still  kept  coming  on  Ae.  I  shot  him  the 
third  time,  and  he  fell.  ♦  •  •  The  reason 
why  I  shot  at  the  time  I  did.  It  was  either  to 
kill  or  be  killed.  I  shot  to  save  my  own  life. 
Herschel  Bums  was  mean,  undermining,  fussy, 
and  dangerous.  Colar  Chaney  was  better  na- 
turod  than  Bums,  but  while  drinking  I  consid- 
ered him  to  be  dangerous.  I  regret  the  neces- 
sity of  having  had  to  kill  these  two  men  In 
self-defense.  Grentlemen  of  the  Jury,  the  rea- 
son why  I  had  the  pistol  was  to  protect  my- 
self. I  had  become'  thoroughly  frightened 
from  the  noises  and  disturbances  around  my 
house  at  night,  and  I  further  knew  that  my 
life  was  in  constant  danger,  and  bought  the 
pistol  a  short  time  before  the  difficulty  for 
the  express  purpose  of  protecting  myself,  my 
wife,  and  my  home." 

The  defendant  introduced  witnesses  who 
testified  that  soon  after  the  shooting  one  of 
the  defendant's  eyes  was  black  and  blue,  as 
if  from  a  blow;  that  his  clothing  was  tom, 
and  there  were  signs  of  a  struggle  in  his 
front  yard ;  and  that  on  account  of  interven- 
ing cotton  stalks,   fences,  etc,  one  of  the 
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■tate*8  wltneases,  who  testified  that  she  saw 
the  shooting,  could  not  haye  seen  It  from 
where  she  said  she  was  at  the  time.  Certain 
of  defendant's  witnesses  also  testified  that» 
on  account  of  the  bad  repntatlons  of  the  two 
witnesses  for  the  state*  who  claimed  to  have 
seen  the  shooting,  they  were  not  worthy  of 
belief.  The  state  Introduced  witnesses  In 
'  contradiction  of  all  that  defendant's  wlt> 
nesses  testified  to. 

The  grounds  of  the  original  motion  for  a 
new  trial  were  that  the  verdict  was  contrary 
to  law,  contrary  to  the  evidence,  and  with* 
out  evidence  to  support  It  The  grounds  con- 
tained in  the  amendment  to  tbe  motion  were 
as  follows: 

(1)  Because  the  court  charged  the  Jury: 
•The  defendant  pleads  not  guilty  to  the  of- 
fense alleged  or  charged  against  him.  He 
says  that  under  the  law  he  is  guilty  of  no 
ofFense.  That  what  he  did  was  Justifiable. 
That,  while  he  shot  Colar  Chaney,  he  did  so 
under  such  circumstances  that  he  was  au- 
thorized and  justified  In  so  doing  under  the 
law  of  the  state.  That  he  did  so  in  order  to 
save  his  own  life,  and  that  constitutes  the 
issue.  The  state  claiming,  on  the  one  side, 
that  he  is  guilty  of  the  offense  of  murder,  and 
he  claims  that  he  Is  guilty  of  nothing,  and  if 
you  should  find  from  the  evidence  in  this 
case  that  he  shot  this  party  under  circum- 
stances of  justification,  then  you  could  not 
find  him  guilty. ,  If  you  find  that  he  shot  him 
under  such  conditions  and  circumstances  in 
order  to  protect  his  life,  then  he  would  be 
guilty  of  no  offense.  On  the  other  hand,  if 
you  find  under  the  law  and  the  evidence  un- 
der the  contention  of  the  state  that  he  killed 
this  party,  Ck>lar  Chaney,  without  cause,  then 
you  would  be  authorized  to  find  him  guilty." 
The  exceptions  to  this  charge  were  that  it 
limited  the  defense  "to  shooting  In  order  to 
save  life,"  and  that  it  took  away  from  the 
consideration  of  th#  jury  tbe  right  one  has 
to  kill  In  defense  of  habitation,  property,  or 
person,  against  one  who  manifestly  intends  or 
endeavors,  by  violence  or  surprise,  to  com- 
mit a  felony  on  either. 

(2)  Because,  after  charging  the  doctrine  of 
reasonable  fears,  the  .  court  instructed  the 
Jury:  "The  suflaciency,  however,  of  the  fears, 
is  a  question  exclusively  for  the  Jury,  to  be 
passed  upon  and  determined  by  the  jury,  and 
if  there  be  a  reasonable  doubt  as  to  the  de- 
fendant acting  under  such  fears  or  had  suf- 
ficient reason  to  feel  that  it  was  necessary  to 
kill  in  order  to  save  his  own  life,  the  de- 
fendant is  entitled  to  the  benefit  of  the  rea- 
sonable doubt,  and  you  should  give  it  to  him ; 
that  is,  if  you  believe,  under  the  evidence  in 
the  case,  and  under  the  statement  of  the 
defendant  made,  that  he  killed  these  parties 
under  such  circumstances  that  he  believed  his 
own  life  was  In  danger,  he  does  not  have  to 
show  that  beyond  a  reasonable  doubt,  but  If 
there  is  a  reasonable  doubt  as  to  how  he 
acted  he  is  entitled  to  the  benefit  of  it,  and 
if  you  have  a  doubt  about  it  one  way  or  the 


other,  as  to  whether  It  be  true  or  not,  yon 
must  give  It  to  the  defendant"  The  ex- 
ceptions to  this  charge  were  the  same  as 
those  made  to  the  charge  quoted  in  the  first 
ground  of  the  amendment  to  the  motion,  and, 
further,  that  this  charge  '•was  In  the  nature 
of  an  expression  of  opinion  upon  the  evi- 
dence in  said  case,  in  that  the  court  said 
'and  under  the<  statement  of  the  defendant 
that  he  killed  these  parties  under  such  cir- 
cumstances as  that  he  believed  that  his  own 
life  was  in  danger,'  and  that  tbe  charge  tend- 
ed to  Impose  upon  the  defendant  the  necessity 
of  defending  himself  against  the  killing  of 
Herschel  Bums  as  well  as  Colar  Chaney, 
while  the  defendant  was  on  trial  for  the  kill- 
ing of  Colar  Chaney  only." 

(3)  Because  the  court  charged:  *'Where  the 
defendant  sets  up  as  a  defense  that  he  acted 
upon  the  fears  of  a  reasonable  man  that  his 
life  was  in  danger  at  the  hands  of  the  deceas- 
ed, and  that  he  really  acted  under  those 
fea^  and  not  in  a  spirit  of  revenge,  the  de- 
fense does  not  have  to  be  proved  beyond  a 
reasonable  doubt"  €Ftc  The  exceptions  were 
the  same  as  those  to  the  charge  set  out  in  the 
first  ground  of  the  amendment  to  the  mo- 
tion. 

(4)  Because  the  court  charged:  "That 
threats,  accompanied  by  menaces,  though  the 
latter  do  not. amount  to  an  act  of  assault 
may  in  some  instances  be  sufilclent  to  arouse 
the  fears  of  a  reasonable  man  that  his  life  is 
in  danger,  or  that  a  felony  Is  about  to  be 
perpetrated  upon  him."  The  exceptions  to 
this  charge  were  those  made  to  the  instruc- 
tion first  quoted  above,  and,  further,  that 
this  charge  was  "calculated  to  mislead  the 
Jury,  in  that  it  does  not  clearly  define  what 
kind  of  a  felony  he  may  kill  his  antagonist 
to  prevent" 

(5)  Because  the  court  charged:  "I  further 
charge  you  that  the  danger  which  would 
Justify  a  killing  need  not  be  real,  where  the 
slayer  was  without  fault  but  only  such  as 
would  lead  a  reasonable  man  to  believe  in  lt& 
reality  or  for  apprehending  a  design  to  take 
his  life,  or  to  commit  a  felony  upon  his  peiv 
son,  or  for  believing  the  danger  Imminent 
and  that  such  design  will  be  accomplished." 
The  same  errors  are  assigned  upon  this 
charge  as  upon  the  charge  complained  of  in 
the  first  ground  of  the  amendment  to  the  mo- 
tion, and  it  is  further  alleged  that  'the 
words  felony  upon  his  person,'  as  here  used, 
•  ♦  ♦  are  too  vague  and  uncertain  to  pre- 
sent to  the  consideration  of  the  Jury  that  the 
defendant  could  kill  to  protect  his  person 
from  great  bodily  harm  amounting  to  a 
felony." 

(6)  Because  the  court  charged:  "Now,  in 
this  case.  If  you  believe  that  at  the  time  of 
the  killing  of  Chaney  by  Gordon  McDonald, 
these  parties  made  an  assault  upon  him,  or 
that  the  conditions  surrounding  McDonald  at 
that  time  were  such  as  to  cause  him  to  t)elleve 
that  his  life  was  in  danger,  and  that  he 
acted  under  the  Influence  of  those  fears,  and 
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yon  believe  that  tbe  clicnmstances  were  tiicli 
as  would  make  a  man  of  ordinary  courage 
act  to  Bare  his  own  life,  and  believe  that  the 
defoidant  did  so,  and  did  not  kill  this  party 
through  revenge,  but  killed  him  to  save  his 
own  life,  if  you  believe  that  to  be  the  truth 
of  the  caae,  or  if  you  have  a  doubt  upon  the 
question,  it  would  be  your  duty  to  give  the 
prisoner  the  benefit  of  the  doubt  and  acquit 
tdm."  This  charge  was  excepted  to  on  the 
same  grounds  as  those  taken  to  the  charge 
complained  of  in  the  first  ground  above  stat- 
ed of  the  motion,  and,  further,  because,  "if 
it  was  the  intention  of  the  court  to  charge  the 
law  of  a  Joint  felonious  intent  and  attack^ 
said  charge  was  too  vague,  indefinite^  and  un- 
certain to  correctly  lead  the  minds  of  the 
Jury,"  and  because  it  tended  "to  place  the 
defendant  upon  trial  for  tbe  killing  not  only 
of  Ck>lar  Ghaney,  but  of  Herschel  Bums." 

(7)  Because  the  court  erred  in  charging: 
"In  every  criminal  trial,  the  prisoner  shall 
have  the  right  to  make  to  the  court  and  jury 
such  statement  in  the  case  as  he  may  deem 
proper  In  his  defense.  It  shall  not  be  under 
oath,  and  shall  have  such  force  only  as  the 
Jury  may  think  right  to  give  it  They  may 
believe  it  in  preference  to  the  sworn  testi- 
mony In  the  case.'*  The  exception  was  that 
the  charge  was  not  sufficiently  full,  in  that 
the  jury  were  not  informed  that  they  might 
•'believe  it  in  part,  or  disbelieve  it  in  part" 

(8)  "Because  the  court  further  erred.  In 
this,  that  he  did  not  give  in  charge  to  the 
jury  section  72  of  the  Penal  Ck)de  of  1895  of 
the  state  of  Georgia." 

(9)  Because  the  court  further  erred,  in  that» 
**while  it  gave  In  charge  section  70  of  the 
Penal  Gode  of  Georgia  of  1885,  it  so  restrict- 
ed, confined,  and  narrowed  its  application 
as  to  confine  defendant's  defense  to  one  por- 
tion only  of  said  section;  that  is  to  say, 
that  he  might  kill  another  only  to  protect 
his  life." 

(1(9  A  new  trial  should  be  granted  because 
of  certain  specified  newly  discovered  evidence. 

T.  O.  Taylor,  D.  E.  Pearce,  and  Olin  J. 
Wimberly  for  plaintiff  in  error.  W.  L.  ft 
Warren  Grice,  B.  D.  Graham,  Sol.  Ctou,  and 
Jno.  a  Hart,  Atty.  Gen.,  for  the  State. 

FISH,  C  J.  (after  stating  the  facts  .as 
above).  1.  There  was  no  merit  in  the  first 
ground  of  the  amendment  to  the  motion  for 
a  new  triaL  The  court,  in  stating  the  con- 
tention of  the  accused.  Informed  the  jury 
that  the  accused  claimed  that  he  was  jus- 
tified in  shooting  Colar  Chaney,  that  he  did 
so  in  order  to  save  his  own  life,  and  in- 
structed them  that  if  he  shot  to  protect  his 
own  life,  he  would  be  guilty  of  no  offense. 
The  court  merely  repeated,  in  substance,  the 
defense  set  up  by  the  accused  in  his  state- 
ment on  the  trial,  viz.:  That  he  had  to  kill, 
or  be  kiU^;  that  he  shot  to  save  his  own 
fife— that  he  had  to  kill  the  two  men  in  self- 
defense.  Moreover,  the  court  gave  in  charge 
section  70  of  the  Penal  C3ode  of  1896^  defiur 


Ing  justifiable  homicide,  a  part  of  the  defini- 
tion there  given  being  the  killing  of  a  human 
being  "in  defense  of  habitation,  property  or 
person,  against  one  who  manifestly  intends 
or  endeavors,  by  violence  or  surprise,  to  com- 
mit a  felony  on  either,"  omitthig  the  last 
clause  of  the  section  in  reference  to  the  kill- 
ing of  one  who  attempts,  in  a  riotous  and 
tumultuous  manner,  to  enter  the  habitation 
of  another  for  the  purpose  of  assaulting  some 
person  therein.  The  court  also  fully  instruct- 
ed the  jury  as  to  what  constitutes  a  felony. 
The  accused  was  not  really  entitled  to  any 
instruction  as  to  his  right  to  slay  one  who 
might  be  attempting,  by  violence  or  surprise, 
to  commit  a  felony  upon  his  habitation  or 
property,  as  there  was  absolutely  no  evidence 
in  the  case  to  authorize  such  an  instruction, 
and  as  we  have  seen,  the  only  felony  claimed 
by  the  accused  in  his  statement  In  the  trial, 
to  have  been  attempted  upon  him,  was  an  at- 
tempt by  the  two  persons  killed  to  take  hif 
Ufe.    Nix  V.  State,  120  Ga.  162,  47  Sw  B.  5ia 

2.  We  have  just  dealt  with  one  of  the  ex- 
ceptions to  the  charge  set  out  in  the  second 
ground  of  the  amendment  to  the  motion. 
The  court  did  not  in  this  charge  express  an 
opinion  upon  the  evidence,  but  merely  re- 
ferred to  the  statement  of  the  accused  that 
he  killed  the  two  persons  under  circumstan- 
ces which  authorized  him  to  believe  that  his 
own  life  was  in  danger.  Nor  did  the  lan- 
guage here  used  by  the  court  tend  to  im- 
pose upon  the  accused  the  necessity  of  de- 
fending himself  for  the  killing  of  Bums. 

3.  Tbe  portion  of  the  charge  set  out  in 
the  third  ground  of  the  amendment  is  not 
subject  to  the  exception  taken  to  it  As 
we  have  said  in  the  first  division  of  this 
opinion,  the  only  defense  set  tfp  by  the  ac~ 
cused  in  his  statement  to  tbe  jury  was  that 
he  shot  In  order  to  protect  his  own  life,  and 
there  was  no  evidence  tending  to  sustain 
any  other  defense.  The  court  did  instruct 
the  jury,  in  other  parts  of  the  charge,  as  to 
the  right  of  the  accused  to  defend  himself 
against  a  felony  about  to  be  committed  upon 
his  person. 

4.  One  of  the  assignments  of  error  upon 
the  charge  in  the  fourth  ground  of  the 
amendment  to  the  motion  is  also  sufficiently 
dealt  with  in  the  first  division  of  this  opin- 
ion. As  we  have  said,  the  court  fully  In- 
structed the  jury  as  to  the  definition  of  a 
felony,  and  the  charge  here  complained  of 
was  not  erroneous  because  it  failed  to  "de- 
fine what  kind  of  a  felony  the  [accused]  may 
kill  his  antagonist  to  prevent."  What  is 
here  said  in  this  connection  sufficiently  deals 
with  the  exceptions  to  the  part  of  the  charge 
complained  of  in  the  fifth  ground  of  tht' 
amendment  to  the  motion  for  a  new  trial. 

5.  In  that  part  of  the  charge  excepted  to 
In  the  sixth  ground  of  the  amendment  the 
court  merely  applied  the  doctrine  of  reason- 
able fears  to  that  theory  of  defense  set  up  by 
the  accused  in  his  statement  to  the  jury; 
and  the  language  of  the  charge  is  not  sus< 
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ceptible  of  the  construction  that  it  was  'the 
Intention  of  the  court  to  charge  the  law  of 
a  Joint  felonious  intent  and  attack,"  further 
than  applicable  to  the  statement  of  the  ac- 
cused that  the  two  persons  killed  were,  at 
the  time,  attempting  to  take  his  life.  Nei- 
ther did  the  charge  here  complained  of  tend 
to  place  the  defendant  upon  trial  for  the  kill- 
ing of  Bums,  as  well  as  Chaney. 

6.  The  court  gave  in  charge  to  the  jury  the 
section  of  the  Penal  Code  in  reference  to  the 
right  of  the  accused,  In  the  trial  of  a  crim- 
inal case,  to  make  a  statement  to  the  jury. 
This  court  has  frequently  held  that  this  is 
a  sufficient  Instruction  In  that  respect,  and 
really  preferable  to  an  elaborate  explana- 
tion of  the  section. 

7.  In  the  eighth  ground  of  the  amendment 
to  the  motion,  complaint  was  made  of  the 
failure  of  the  court  to  give  in  charge  sec^ 
tion  72  of  the  Penal  Code  of  1895,  which 
reads  as  follows:  '*If  after  persuasion,  re- 
monstrances, or  other  gentle  measures  used, 
a  forcible  attack  and  invasion  on  the  prop- 
erty or  habitation  of  another  can  not  be  pre- 
vented, it  shall  be  justifiable  homicide  to  kill 
the  person  so  forcibly  attacking  and  invad- 
ing the  property  or  habitation  of  another; 
but  It  must  appear  that  such  killing  was  ab- 
solutely necessary  to  prevent  such  attack 
and  Invasion,  and  that  a  serious  injury  was 
Intended,  or  might  accrue  to  the  person, 
property,  or  family  of  the  person  killing." 
There  was  no  evidence  that  made  the  pro- 
visions of  this  section  applicable  to  the  case, 
nor  was  there  In  the  statement  of  the  ac- 
cused anything  which  made  them  pertinent. 

8.  What  we  have  said  In  dealing  with  the 
first  ground  of  the  amendment  to  the  motion 
sufficiently  disposes  of  the  ninth  ground, 
wherein  it  Is  complained  that  the  court,  while 
charging  the  provisions  of  section  TO  of  the 
Penal  Code  of  1895,  restricted  their  ap- 
plication to  the  right  to  kill  another  to  pro- 
tect one's  own  life. 

9.  The  tenth  ground  related  to  certain  al- 
leged newly  discovered  evidence,  which  is 
briefly  referred  to  In  that  ground  of  the  mo- 
tion. There  Is,  however,  no  reference  In  that 
ground,  or  elsewhere  in  the  motion,  to  any 
affidavits  in  support  of  this  tenth  ground. 
Immediately  following  the  motion  in  the 
record,  we  find  what  purport  to  be  copies  of 
a  number  of  affidavits.  In  each  of  which  there 
is  a  recital  that  It  is  to  be  used  upon  the 
motion  for  a  new  trial  In  this  case.  None 
of  them  appears  to  have  been  filed  under 
order  of  court,  and  made  part  of  the  rec- 
ord, identified,  or  attached,  in  any  way,  to 
the  motion  or  made  a  part  thereof,  and  there- 
fore none  of  them  can  be  considered  by  this 
court  In  passing  upon  the  ground  of  the  mo- 
tion based  upon  alleged  newly  discovered 
evidence.  Glover  v.  State,  128  Ga.  1,  57  S. 
B.  101. 

11.  There  was  ample  evidence  to  authorize 
the  verdict,  which  was  approved  by  the  trial 


judge,  and  this  court  cannot  say  that  he 
abused  hla  discx^tion  In  refusing  to  grant  a 
new  trial. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(129  Ga.  419) 
THOMAS  V.  STATBL 
(Supreme  Court  of  Georgia.     Nov.  12,  1907.) 
1«  HoiriciDE— TaiAii— iNOTBUcnoNs  —  Suvn- 

OIENCT. 

The  charge  was  adapted  to  the  evidence,  and 
Impartially  stated  the  contentions  of  both  the 
state  and  the  accused. 
2.  Criminal    Law  —  Trial  —  Reception    of 

Evidence— Discretion  of  Court. 

"Where  the  court  provisionally  admits  evi- 
dence on  the  promise  of  the  Solicitor  General 
that  he  will  subsequently  connect  the  same  and 
show  its  relevancy,  it  is  not  incuinl)ent  on  the 
judge,  of  his  own  motion,  to  determine  whether 
such  promise  has  been  kept  and  to  exclude 
the  testimony,  without  a  request  to  that  effect 
by  the  defendant." 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §  1612.] 

&  Same— Argument  of  Counsel. 

The  state's  counsel  should  not  refer  to  the 
prevalence  of  crime  in  other  parts  of  the  county 
in  his  argument.  The  remarks  here  complained 
of  were  irrelevant,  but  afford  no  ground  for  a 
new  trial,  as  no  objection  was  made  to  the  state- 
ment, and  no  ruling  of  the  court  was  invoked. 
SBd.  Note.— For  cases  in  point,  see  Cent.  Dig, 
.  14,  Criminal  Law,  |  1668;  vol.  15,  Crim- 
inal  Law,  §  2645.] 

4.  Same— Instructions— Reasonable  Doubt. 

An  explicit  and  comprehensive  charge  on 
the  subject  of  reasonable  doubt,  wherein  the 
jury  are  instructed,  in  effect,  that  if,  after  con- 
sidering the  entire  case,  they  should  have  a 
reasonable  doubt  of  the  defendant's  guilt,  it  is 
their  duty  to  acquit,  sufficiently  informs  the 
jury  that  the  burden  is  On  the  state  to  prove  the 
defendant's  guilt. 

(a)  A  statement  in  such  a  charge  that  the 
reasonable  doubt  of  the  law  is  one  that  grows 
out  of  the  evidence  is  not  erroneous  because 
of  the  exclusion  of  any  inference  that  snch  a 
doubt  may  arise  from  the  want  of  evidence,  or 
conflict  in  the  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent*  Dig. 
vol.  14,  Criminal  Law,  U  1847,  1921.] 

5.  Same— Flight. 

There  being  evidence  of  flight  to  avoid 
arrest,  it  was  not  error  to  charge  the  jury: 
"Flight  is  a  circumstance  when  it  Is  proven; 
and  the  jury  must  consider  that  just  like  they 
would  any  other  fact,  and  determine  what  was 
the  cause  of  the  flight.  Because  a  man  fled 
from  the  scene  of  the  homicide  is  not  a  conclu- 
sive reason  that  he  is  guilty  under  the  law; 
bnt  when  flight  is  proven  the  jury  must  take 
that  circumstance  of  flight,  and  consider  it 
under  the  same  rules  that  the^  would  consider 
any  other  piece  of  evidence  m  the  case.  In 
considering  it,  determine  why  he  fled,  if  It 
has  been  proven  that  he  fled.  Was  it  from 
conscious  guilt  in  shooting  the  man.  or  was 
it  from  fear,  or  was  it  from  some  other  cause, 
some  cause  other  than  conscious  guilt  of  having 
committed  a  crime?  That  is  for  you  to  deter- 
mine; and,  when  you  have  determined  that, 
then  you  will  give  to  that  circumstance.  If  it 
has  been  proven,  of  flight,  jnst  the  weight  you 
think  it  ou^ht  to  have  m  determining  this  case. 
The  mere  circumstance  that  the  man  fled,  when 
taken  by  itself,  is  not  sufficient  to  convict; 
but,  added  to  other  sufficient  circumstances, 
the  jury  will  give  it  just  such  weight,  when 
it  has  been  proven,  as.  they  think  it  ought  to 
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hare  and  bear  In  relation  to  the  other  drcom- 
stancea  which  have  been  proven  in  the  case.** 

SEkL  Note.— For  cases  in  point,  aee  Cent.  Die. 
.  14,  Criminal  Law,  §  1761.] 

0.  Sams— Punishment. 

A  charge,  in  a  capital  case,  that:  "It  Is 
within  the  province  and  power  of  the  jnry,  if 
the^  should  find  the  defendant  irnilty,  and  if  they 
believe  that  it  ought  to  be  so  done,  or  if  they 
wish  it  so  done,  to  recommend  that  he  be  pun- 
ished by  imprisonment  in  the  penitentiary  for 
life.  There  is  no  rule  of  law  by  which  yon 
are  to  be  guided  in  making  a  recommendation 
of  that  character.  It  is  entirely  a  matter  for 
yonr  determination*'— is  not  open  to  the  criti- 
cism that  it  was  calculated  to  prejudice  the  jury 
and  prevent  them  from  recommending  that  the, 
prisoner  be  punished  by  imprisonment  for  life. 
[Ed.  Note.— For  cases  in  point,  aee  Cent.  Dig. 
vol.  14,  Criminal  Law.  1 1935.] 

7.  Same  — Nbw  Tbial  — Newlt  Discoysbed 

Evidence. 

A  new  trial  will  not  be  granted  because 
of  alleged  newly  discovered  evidence,  cumulative 
and  impeaching  in  character,  and  especially  so 
'  where  neither  movant  nor  his  counsel  submit 
affidavits  showing  their  ignorance  of  such  testi- 
mony at  the  time  of  trial. 

[Eid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15.  Criminal  Law,  |  232a] 

(Syllabus  by  the  ConrtJ 

E^rror  from  Superior  Court,  Muscogee 
County;    W.  A.  Little,  JnOge. 

Bud  Thomas  was  convicted  of  murder 
Without  a  recommendation,  and  he  brings  er- 
ror.   Affirmed. 

W.  H.  McCrory  and  H.  V.  Hargett,  for 
plaintiff  In  error.  S.  P.  Gilbert,  Sol.  Gen., 
and  Jno.  C.  Hart,  Atty.  Gen.,  for  the  State. 

EVANS,  P.  X  Bud  Thomas  was  Indicted 
for  the  murder  of  Prince  Hollls,  was  convict- 
ed without  a  recommendation,  made  a  mo- 
tion for  a  fiew  trial,  which  was  refused,  and 
he  brings  error  to  this  court 

The  case  as  made  out  by  the  state  was 
that,  on  the  night  previous  to  the  homicide, 
the  door  of  the  house  where  the  deceased  liv- 
ed bad  been  broken  down.  The  next  morning 
the  deceased  approached  one  Beese  and  ac- 
cused him  of  breaking  It  down.  The  accused 
then  Interposed,  and  said  to  Prince  Hollis: 
"You  say  that  Henry  Beese  broke  Into  your 
bouse  last  night?'  The  deceased  replied: 
"Yea"  The  accused  then  said:  "It  Is  a  damn 
He.  It  was  not  him."  Thereupon  the  de- 
ceased said:  "You  are  a  lie.  It  was  him." 
The  accused  Instantly  drew  his  pistol  from 
hla  pocket  and  presented  it  at  the  deceased, 
who  walked  off  the  little  bridge,  where  he 
was  standing  at  the  time  of  this  conversa- 
tion. The  accused  told  him  If  he  did  not 
come  back  he  would  kill  him.  The  deceased 
turned  around  in  the  direction  of  the  store 
door  as  If  to  go  into  the  store.  The  accused 
then  told  him  again  that  if  he  walked  off  he 
would  shoot  him,  and  presented  his  pistol 
at  the  deceased,  who  then  called  to  his  son 
to  bring  him  a  gun  to  defend  himself.  Henry 
Beese  then  caught  the  accused  by  the  arm, 
and  when  he  released  his  hold  the  accused 
llred  at  the  deceased,   inflicting  a  mortal  | 


wound.  As  soon  as  the  accused  fired  the  shot 
he  ran  away,  and  while  running  the  son  of 
the  deceased  fired  at  him.  The  sheriff, 
though  he  made  every  attempt  to  find  the  ac- 
cused, was  unable  to  secure  his  arrest  for 
several  months  after  the  homicide.  The  de- 
fendant, in  his  statement,  admitted  the  hom- 
icide, but  contended  that  be  was  Justifiable. 
He  contended  that  when  the  deceased  charged 
Beese  with  breaking  into  his  house  he  said  to 
the  deceased  that  Beese  did  not  break  down 
the  door,  but  that  Beese  and  the  deceased's 
son  had  a  fuss  out  In  the  road,  and  the  son 
cut  Beese;  that  Beese  pursued  him;  and  that 
his  son  broke  down  the  door.  Thereupon 
the  deceased  called  the  accused  a  "God  damn 
liar,"  and  said  he  would  kill  him,  and,  before 
the  accused  could  move,  the  deceased  caught 
him  in  the  collar  with  his  hand,  struck  at 
him  with  a  knife,  and  cut  his  coat  and  shirt, 
and,  as  the  deceased  attempted  to  raise  his 
hand  the  second  time,  the  accused  jerked 
loose  from  his  grasp  and  started  to  run,  be- 
ing closely  pursued  by  the  deceased.  Deceasr 
ed  was  pressing  him  so  hard  that  be  drew  his 
pistol  and  fired  the  fatal  shot 

1.  The  court.  In  a  very  full  and  elaborate 
charge,  instructed  the  Jury  on  the  law  of 
murder,  voluntary  manslaughter,  and  Justi- 
fiable homicide.  In  his  motion  for  a  n^w 
trial,  the  accused  complains  that  the  court 
unduly  stressed  and  emphasized  the  conten- 
tions of  the  state,  and  omitted  to  charge  a 
theory  of  the  defense  as  presented  by  the 
evidence.  We  have  carefully  examined  both 
the  charge  and  the  evidence,  and  we  do  not 
think  that  the  charge  is  open  to  either  of 
these  criticisms.  There  Is  no  complaint  that 
the  court  committed  any  error  in  defining  the 
various  grades  of  homicide.  In  stating  the 
law  of  self-defense  or  defense  of  one*s  person. 

2.  During  the  course  of  the  cross-examina- 
tion of  one  of  the  defendant's  witnesses,  It 
was  elicited  that,  shortly  after  the  homicide, 
he  bad  gone  to  Birmingham,  and  the  Solicit- 
or General  was  Interrogating  him  as  to  the 
cause  of  his  visit,  and  asked  him  If  he  had 
not  been  before  the  recorder  since  his  return, 
and  the  witness  answered  that  he  had.  Ob- 
jection was  made  by  the  defendant's  counsel 
to  the  evidence,  on  the  ground  of  Irrelevancy, 
whereupon  the  Solicitor  General  stated  that 
later  on  he  would  show  Its  relevancy  by  con- 
necting it  with  other  evidence,  which  he  fail- 
ed to  do.  On  this  statement  of  the  Solicitor 
General,  the  court  provisionally  allowed  the 
testimony  to  remain  before  the  Jury,  and 
there  was  no  subsequent  motion  made  by  the 
defendant  to  exclude  It  "Where  the  court 
provisionally  admits  evidence  on  the  promise 
of  the  Solicitor  General  that  he  will  subse- 
quently connect  the  same  and  show  its  rele- 
vancy. It  is  not  incumbent  upon  the  Judge, 
of  his  own  motion,  to  determine  whether 
such  promise  has  been  kept,  and  to  exclude 
the  testimony,  without  a  request  to  that  ef- 
fect by  the  defendant"  Stone  v.  State,  118 
Ga.  705,  45  a  £L  630,  dS  Am.  St  Bep.  145. 
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iB  going  to  stop  If  men  are  pennlttod  to  go 
about  their  daily  duties  carrying  coDcealed 
weapons,  which  they  use  promptly  on  various 
degrees  of  provocation,  because  they  believe 
that  the  danger  of  being  punished  is  very  re- 
mote. We  do  not  comment  on  the  Lyle  trial, 
because  It  Is  probable  that  the  accused  will 
have  to  face  a  Jury  again  within  a  very  few 
days;  but  we  are  free  to  say  that  there  are 
scores  of  persons  in  this  state  guilty  of  shed- 
ding human  blood  who  would  now  be  In  the 
penitentiary,  or  would  have  paid  the  penalty 
of  their  crimes  on  the  scaffold,  if  absolute 
Justice  had  been  meted  out  to  them.  And 
what  is  true  as  to  this  stete  is  true  as  to 
about  every  other  stete.  It  Is  true,  as  Solici- 
tor General  Bennett  says,  life  is  so  cheap  in 
this  country  that  it  Is  a  difficult  matter  to 
get  a  Jury  to  find  a  verdict  of  guilty,  even 
when  the  evidence  of  guilt  is  overwhelming. 
In  Canada  the  law  against  murder  Is  enforc- 
ed vigorously  and  swiftly.  The  consequence 
is:  The  number  of  homicides  is  small  In 
comparison  with  the  number  in  this  country. 
What  is  needed  is  a  stirring  of  the  consciences 
of  the  people.  They  must  have  impressed 
upon  them  the  sacredness  of  human  life. 
When  they  have  a*  proper  regard  for  It,  Juries 
will  pot  be  swayed  by  sentiment  or  seek  ex- 
cuses to  avoid  their  duty." 

J.  L.  Crawley,  W.  F.  Crawley,  and  L.  A. 
Wilson,  for  plaintiff  In  error.  Jno.  W.  Ben- 
nett, Sol.  Gen.,  and  Jno.  C.  Hart,  Atty.  Gen., 
for  the  Stete. 

ATKINSON,  J.  We  will  deal  at  once  with 
the  fourth  ground  of  the  motion  for  new  trial. 
It  is  expressly  steted  In  the  motion  for  new 
trial  that  the  Jurors  read  the  paper  which 
contelned  the  editorial  complained  of.  The 
Judge  certified  the  recitel  of  facts  to  be  trua 
It  is  thus  made  affirmatively  to  appear  that 
the  Jurors  read  the  paper.  It  is  nowhere 
stated  in  so  many  words  that  they  read  the 
editorial,  but  there  is  no  explanation  by  the 
Jurors,  nor  any  counter  showing.  It  was  in 
the  paper,  and,  as  we  shall  see,  was  of  harm- 
ful character,  and,  in  the  absence  of  a  denial, 
it  will  be  presumed  that  the  Jurors  read  it. 
See,  in  this  connection,  Thompson  &  Mer- 
rlan  on  Juries,  S  395,  and  citetlons.  The 
Judge  no  doubt  intended  to  certify  that  the 
Jurors  read  the  editorial.  Had  that  not  been 
the  intention  he  could  simply  have  certified 
that  the  Jurors  did  not  read  the  editorial  and 
would  thereby  have  avoided  the  question 
which  counsel  have  argued  and  which  we 
are  called  upon  to  decide.  In  the  absence  of 
denial,  we  will  presume  from  the  recitals  in 
the  motion  and  the  Judge's  certificate  that 
the  editorial  was  In  fact  read  by  the  Jurors. 
This  leads  to  the  inquiry  as  to  whether  the 
fact  of  reading  the  article  was  misconduct 
upon  the  part  of  the  Jurors,  and.  If  so,  wheth- 
er it  was  of  such  character  as  to  require  a 
reversal  of  the  Judgment  refusing  a  new 
trial. 

An  examination  of  the  editorial  will  show 


clearly  that  it  Is  argumentetlve  In  favor  of 
convictions  in  capitel*  cases  such  as  the  one 
on  trial.  Either  a  casual  or  a  most  scrutin- 
ous  reading  of  the  article  will  lead  to  that 
conclusion,  and  to  none  other.  It  was  not 
only  argumentetlve,  but  almost  of  coercive 
character,  in  that  it  criticised  Juries  for  fail- 
ure to  convict  The  charge  inferentlally 
made  was  that  the  conditions  in  tills  country 
were  such  that  Jurors  would  not  convict  in 
murder  cases,  **even  where  the  evidence  of 
guilt  was  overwhelming."  It  was  stated  that 
the  remedy  needed  was  a  "stirring  of  the 
consciences  of  the  people."  What  effect  this 
appeal  actually  bad  upoi^  the  minds  of  the 
Jurors  it  is  impossible  to  say.  That  it  was 
an  irregularity  follows  from  the  fact  that 
the  article  was  read  by  the  Jurors  after  they 
had  qualified,  without  the  knowledge  or  con- 
sent of  the  court  or  of  the  defendant  or  his 
counsel.  It  was  read  after  the  Jurors  had 
been  put  upon  their  voire  dire.  Whether, 
after  reading  the  article,  the  Jurors  would 
again  have  said  that  their  minds  were  per- 
fectly impartial  between  the  state  and  the 
accused,  or  that  there  was  no  bias  or  preju- 
dice resting  ui>on  their  minds,  either  for  or 
against  the  accused,  we  have  no  means  of 
knowing.  Those  questions  were  not  again 
put  to  the  Jurors.  It  is  possible  that  the 
minds  of  the  Jurors  may  have. been  so  In- 
fluenced by  the  article  as  to  render  them 
unable  to  answer  the  statutory  questions  in 
such  way  as  to  have  them  competent  to  try 
the  accused. 

Again,  treating  the  article  as  ah  address  to 
the  Jurors,  it  would  be  improper  for  at  least 
two  reasons:  First,  because  It  was  made  by 
one  not  authorized  to  participate  in  the  trial 
in  an  advisory,  or  any  other  way ;  second,  be- 
cause it  was  made  without  the  knowledge  or 
consent  of  the  defendant  or  his  counsel,  and 
there  was  no  opportunity  to  reply.  The  poe- 
slble  harm  to  the  defendant  that  could  result 
from  an  editorial  is  incalculable.  It  was 
well  said  by  Woods,  J.,  in  Cartwrlght  v. 
State,  71  Miss.  82,  14  South.  526:  **This 
method  of  communicating  to  and  impressing 
upon  the  Jury,  or  any  member  of  It,  the  opin- 
ion of  others,  is  open  to  the  same  condemna- 
tion which  would  be  visited  upon  oral  ex- 
pressions of  opinion  touching  a  defendant  In- 
jected into  the  body  of  the  Jury  by  some 
designing  Intermeddler.  The  widely-read  and 
influential  daily  Journal,  speaking  for,  as  well 
as  to,  the  public,  reflecting  popular  sentiment, 
as  well  as  making  it,  must  be  held  to  be  much 
more  powerful  In  influencing  the  average 
man  than  any  expression  of  opinion  by  a 
single,   private  individual." 

It  is  insisted  that  the  defendant  could  not 
have  been  injured,  because  the  article  did 
not  make  reference  to  the  particular  case  on 
trial.  The  fact  that  the  case  is  not  specially 
named  does  not  necessarily  deprive  the  ar- 
gument for  convictions,  as  contelned  in  the 
editorial  of  ite  Injurious  effect  The  argu 
ment  made  no  exceptions  and  was  addx  eased 
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to  all  iiroflieciitlons  In  murder  cases  which  In 
general  terms  embraced  the  case  nnder  con- 
sideration. The  subject  of  the  editorial  was 
of  the  same  class  as  the  subject  of  the  case 
on  trial.  The  editorial  was  ifpparently  from 
a  disinterested  source,  and  for  that  r^^son 
may  haye  produced  an  effect  even  more  hann- 
ful  to  the  defendant  than  if  the  case  had 
been  specially  namedf  for  in  the  latter  .case 
the  Jury  might  at  least  hare  attributed  to  the 
writer  the  interest  of  a  partisan.  The  whole 
tendency  of  the  editorial  was  to  play  upon 
the  passions  and  emotions  of  those  who  read 
it  and  to  encourage  Juries  to  convict  in  capi- 
tal cases.  An  appeal  of  that  character, 
whether  made  by  a  writer,  an  orator  from 
the  pulpit  or  an  actor  upon  the  stage,  may  be 
made  with  such  effect  as  to  influence  the 
mind  while  acting  upon  any  particular  mat- 
ter, without  direct  reference  thereto.  When 
a  Juror  enters  upon  the  trial  of  a  criminal 
case,  the  law  contemplates  his  withdrawal 
from  the  public  and  makes  no  proyision  for 
addresses  to  him  from  outside  sources  for  his 
entertainment  or  otherwise  which  are  calcu- 
lated, directly  or  indirectly,  to  excite  any  pas- 
sions or  emotions  with  respect  to  the  matter 
upon  which  he  is  to  sit  in  Judgment  Per- 
fect impartiality  in  the  Juror  is  the  object 
of  the  law.  Anything  not  legitimately  arising 
out  of  the  trial  of  the  case,  which  tends  to  de- 
stroy the  impartiality  of  the  Juror,  should  be 
discountenanced.  Whether  beneficial  to  the 
state  or  to  the  accused^  such  things,  upon 
the  ground  of  irrelevancy,  should  be  sup- 
pressed and  not  given  the  opportunity  of  in- 
fluencing the  minds  or  exciting  the  passions 
of  the  Jurors.  Verdicts  should  be  the  result 
of  calm  deliberation,  founded  upon  the  law 
and  evidence.  The  accomplishment  of  that 
object  can  never  be  assured  where  irrelevant 
things  which  tend  to  destroy  the  impartiality 
of  the  Jurors  are  allowed  to  creep  into  the 
trlaL 

We  know  of  only  three  cases  which  have 
been  before  this  court  where  it  was  argued 
that  a  new  trial  should  have  been  granted 
Qpon  the  ground  that  the  Jurors,  after  having 
been  impaneled,  had  been  permitted  to  read 
newspapers.  Fogarty  v.  State,  80  Ga.  450,  5 
&  E3.  782 ;  Flanegan  v.  State,  64  Ga.  52 ;  Hun- 
ter V.  State,  43  Ga.  483  (6).  In  the  two  cases 
first  mentioned,  this  court  declined  to  inter- 
fere with  the  discretion  of  the  trial  court 
in  refusing  to  grant  a  new  trial,  because  it 
was  not  shown  that  any  harm  had  resulted  to 
the  defendant  by  the  reading  of  the  newspa- 
per. In  the  Fogarty  Case,  the  opinion  recites : 
**The  record  discloses  that  the  copies  of  the 
paper  which  the  Jurors  were  reading  contain- 
ed nothing  about  the  case  except  the  fact  that 
the  case  was  on  trial."  It  was  not  made  to 
appear  in  either  of  those  cases,  other  than  as 
Just  stated  with  reference  to  Fogarty's  Case, 
what  the  paper  contained,  and  therefore  it 
was  not  afflrmativelT  shown  by  the  movant, 
upon  ^hom  the  burden  rested  to  show  error, 
that  anything  appeared  in  the  paper  which  it 


was  Improper  for  the  Jury  to  seei  Those  cas- 
es were  different  from  the  case  under  consid- 
eration in  that  respect,  because  in  the  present 
case  it  was  affirmatively  shown  what  the  pa- 
per contained,  and  that  the  article  in  question 
was  of  such  character  as  tended  to  render 
the  jurors  incompetent  to  serve  in  the  case. 
In  this  way  It  is  made  affirmatively  to  appear 
that  harm  had  been  done  to  the  defendant 
In  the  last  of  the  three  cases  cited  (Hunter  v. 
State,  43  Ga.  483),  the  article  contained  in  the 
paper  was  one  r^errlng  to  the  case  by  name 
as  an  important  case,  and  severely  criticising 
counsel  for  the  accused  because  of  certain  of 
language  employed  by  counsel  In  his  argu- 
ment for  a  change  of  venue.  The  paper  was 
read  by  the  Jurors  In  the  presence  of  the 
court  and  of  counsel  for  the  accused,  who, 
although  seeing  them  reading  the  paper,  made 
no  objection  until  after  the  verdict  In  deal- 
ing with  that  ground  of  the  motion  for  new 
trial,  the  court,  speaking  through  Chief  Jus- 
tice Lochrane,  said:  "In  relation  to  a  por- 
tion of  the  Jury  before  the  completion  of  the 
panel  reading  the  Quitman  Banner,  it  appears 
that  this  newspaper  contained  no  portion  of 
the  testimony,  either  for  or  against  the  pris- 
oner, but  contained  a  diatribe  against  one 
of  the  counsel  of  the  accused  for  a  speech 
made  on  a  motion  to  change  the  venue.  It  is 
difficult  to  draw  any  line  sufficiently  well 
marked  to  constitute  a  rule  upon  this. subject 
and  we  can  readily  appreciate  the  propriety 
of  keeping  the  Jury,  from  the  moment  they 
are  sworn  in  chief,  away  from  all  influences 
and  communications  which  might  in  the 
most  remote  degree,  hifluence  their  verdict; 
but  we  are  not  prepared  to  say  that  the  read- 
ing of  a  mere  newspaper  under  the  circum- 
stances, being  known  to  the  counsel  of  the  ac- 
cused, not  excepted  to  by  him,  then  and  there, 
and  transpiring  in  open  court  would  consti- 
tute a  ground  of  error  sufficient  to  set  aside 
a  verdict  On  the  contrary,  we  hold  that  it 
would  not"  It  will  be  observed  that  the  court 
in  that  case  "appreciated  the  propriety  of 
keeping  the  Jury  •  •  •  away  from  all 
influences  and  conmaunications  which  might 
in  the  most  remote  degree  influence  their  ver- 
dict" but  placed  the  ruling  refusing  to  order 
a  new  trial  mainly  upon  the  proposition  that 
counsel  did  not  move  at  the  proper  time. 
This  was  in  accordance  with  the  rule,  which 
is  now  better  recognized,  that  when  a  party 
moves  for  a  new  trial  on  the  ground  of  mis- 
conduct of  a  Juror,  he  must  aver  and  show 
affirmatively  that  both  he  and  his  counsel 
were  ignorant  of  the  misconduct  charged  un- 
til after  the  verdict  Wynn  v.  City  &  Subur- 
ban Ry.,  91  Ga.  »i4,  17  S.  B.  649;  Cogswell  v. 
State,  49  Ga.  103 ;  12  Enc  PI.  ft  Pr.,  553,  55& 
While  Hunter's  Case,  supra,  did  not  comply 
with  this  rule.  Styles,  the  defendant  in  the 
present  case,  did  comply  by  making  the  af- 
firmative showing. 

There  are  other  cases  In  which  new  trials 
have  been  ordered  upon  the  ground  of  miih 
conduct  upon  the  part  of  the  Jurors.    These 
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cases  do  not  InYohre  the  question  of  the 
propriety  of  the  jurors  reading  newspapers, 
but  the  rolingB  made  In  them  go  to  the  pres- 
ervation Of  the  purlly  of  jury  trials,  and  the 
principles  announced  In  them  are  applicable 
to  the  facts  in  this  case.  We  will  deal  with 
some  of  theuL  The  case  of  Shaw  t.  State* 
83  6a.  92,  9  S.  E.  768,  is  where  the  miscon- 
duct complained  of  consisted  in  the  jury  at- 
tending a  prayer  meeting  conducted  by  the 
prosecutor  in  the  case.  Upon  arrlyal  the 
jurors  were  shown  their  seats  by  the  prose- 
cutor separate  and  apart  from  the  remainder 
of  the  congregation.  The  prosecutor  led  the 
serrices  and  addressed  the  congregation. 
Prayers  were  offered  for  the  court  and  its 
officers,  but  no  reference  was  made  to  the 
particular  case  on  trial  There  was  shouting 
at  the  meeting.  In  passing  upon  this  case,  the 
followlng^  was  announced  In  the  headnotei 
"Where  misconduct  of  a  juror  or  of  the  jury 
is  shown,  the  presumption  is  that  the  de- 
fendant has  been  injured,  and  the  onus  is 
upon  the  state  to  remove  such  presumption 
by  proper  proof.  While  reviewing  courts  are 
loath  to  interfere  with  the  decision  of  the 
trial  judge  that'  the  presumption  has  been 
removed,  such  decision  is,  in  this  state,  sul>- 
ject  to  review.  The  misconduct  of  the  jury 
and  Of  the  officer  in  charge  of  them  in  this 
case  was  of  such  character  as  to  require  a 
new  trlaL"  In  the  courise  of  the  opinion,  it 
was  said,  by  Chief  Justice  Simmons:  "There 
are  many  things  which  can  be  done  by  in- 
dividual members  of  the  jury,  w  by  the  whole 
jury,  which  are  susceptible  of  such  clear 
explanation  that  the  trial  judge  would  be 
authorized  in  refusing  to  set  the  verdict 
aside.  There  are  other  things,  however, 
which  if  done  by  an  individual  member  of 
the  jury,  or  by  the  whole  jury,  are  so  con- 
trary to  the  public  policy  of  the  state  In  the 
procurement  of  fair  and  impartial  trials  for 
the  citizens  of  the  state,  as  to  require  that 
a  verdict  rendered  by  such  jury  be  set  aside, 
whether  the  defendant  has  been  injured  there- 
by or  not;  and,  in  our  opinion,  the  case  un- 
der consideration  belongs  to  this  class.  The 
state  is  jealous  of  the  rights  and  liberties 
of  its  people.  When  one  of  its  citizens  is 
accused  of  crime,  it  throws  around  him  all 
the  safeguards  that  are  possible.  In  order  to 
procure  him  a  fair  and  Impartial  trial.  It 
requires  the  officer  who  has  charge  of  the 
particular  jury  to  swear,  in  substance,  in  open 
court,  to  take  them  to  the  jury  room,  and 
there  keep  them  safely,  and  not  to  communi- 
cate with  them  himself,  or  suffer  any  one 
else  to  communicate  with  them,  unless  by 
leave  of  the  court.  The  law  contemplates 
that,  when  a  jury  are  selected  and  sworn  to 
try  a  citizen  for  felony,  they  shall  be  en- 
tirely separated  from  the  world,  and  that  no 
communication  whatever  shall  be  had  with 
them  from  the  beginning  of  the  trial  until 
the  verdict  is  reached,  unless  by  leave  of  the 
court  It  contemplates  that  no  outside  in- 
fluence shall  be  brought  to  bear  on  the  minds 


of  tlie  jury,  and  that  nothing  sli*fl  occur  out- 
side of  the  trial  which  shall  iHsturb  their 
minds  in  any  way;  that  the  minds  of  the 
jury  shall  be  entirely  occupied  with  the  con- 
sideration of  the  case  which  they  are  sworn 
to  t«jr-" 

The  case  of  Smith  t.  State,  122  Ga.  154^ 
50  S.  E.  02,  presents  another  instance  where 
the  iudgment  of  the  lower  court  was  reversed 
because  it  refused  to  grant  a  new  trial  up- 
on the  ground  of  misconduct  upon  the  part  of 
the  jurors.  It  Is  unnecessary  here  to  make 
further  reference  to  the  misconduct  com- 
plained of.  In  this  case  It  was  said:  "This 
court,  from  the  time  of  Its  organization  to  the 
present  time,  has  striven  to  protect  the  pur- 
ity and  Impartiality  of  Jury  trials,  and  wher- 
ever there-  have  been  irregularities,  unless 
fully  explained,  and  the  court  satisfied  that 
the  accused  has  not  been  injured,  new  trials 
have  been  granted.  Where  the  misconduct 
of  the  officers  and  Jury  has  been  gross,  this 
court  an^  others  have  held  that  a  new  trial 
should  be  granted  on  account  of  public  pol- 
icy, whether  the  accused  was  injured  or  not" 

The  case  of  Obear  v.  Gray,  68  Ga.  182, 
presents  another  case  where  a  new  trial  was 
granted  because  the  court  refused  to  set 
aside  a  verdict  because  of  Improper  conduct 
of  the  jurora  In  this  case,  Mr.  Justice  Craw- 
ford, speaking  for  the  court,  said:  "But 
other  and  quite  as  serious  complaints  are 
made  In  reference  to  allowing  the  jury  to  be 
carried  to  the  public  park,  a  place  of  great 
resort,  especially  on  Sundays,  and  allowing 
them  whilst  there  to  pass  about  and  to  sep- 
arate for  some  considerable  time.  Shrery 
jury  is  to  be  carried  to  the  jury  room,  or 
some  other  private  and  convenient  place, 
where  they  are  not  to  be  spoken  to  by  the 
officer  having  them  in  charge,  or  others,  un- 
less by  leave  of  the  court  To  take  them, 
therefore,  to  a  park,  which  is  said  to  be  a 
place  of  great  public  resort,  especially  on  the 
Sabbath  Day,  where  they  are  almost  sure 
to  hear  something  said  about  the  case,  wheth^ 
er  they  would  or  not,  is  most  clearly  a  vi- 
olation of  the  spirit  and  purpose  of  the  law 
in  withdrawing  them  from  the  body  of  their 
fellow  citizens  until  they  have  agreed  upon 
their  verdict  We  think  that  this  was  a  good 
ground  upon  which  to  set  aside  the  verdict 
uniess  it  was  clearly  shown  that  no  such 
things  occurred  while  they  were  In  the  pres- 
ence and  hearing  of  other  visitors.  It  is 
true  that  the  affidavits  offered  show  every- 
thing necessary  to  purge  them,  exc^t  that 
it  does  not  appear  but  that  they  heard  by- 
standers make  remarks  about  the  case.  To 
make  the  purgation  complete  this  should  af- 
firmatively appear.  Stix  v.  Pump,  37  Ga.  332; 
Blalock  V.  Phillips,  38  Ga.  216;  Daniel  v. 
State,  56  Ga.  653." 

We  do  not  deem  it  necessary  to  make  fur- 
ther reference  to  any  of  the  cases  cited  in  the 
several  cases  to  which  we  have  alluded.  Un- 
der the  view  we  take  of  the  case,  the  editorial 
complained  of  dealt  with  a  subject  so  relat- 
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«d  to  the  case  on  trial  as  to  make  Its  ref- 
erenoea  applicable  to  that  case,  and,  because 
of  Its  argmnentatlve  character  and  its  ten- 
dency, through  appeals  to  the  emotions  and 
passions  of  jurors,  to  displace  the  element  of 
impartiality  in  the  minds  of  the  Jurors,  it 
was  harmful  to  the  accused,  in  that  it  tended 
to  deprive  him  of  a  fair  and  impartial  triaL 
He  brought  himself  under  the  rule  by  mak- 
ing complaint  in  the  manner  and  at  the  time 
authorized  by  law,  and  the  Judge  should  have 
granted  a  new  trial. 

As  the  case  must  go  back  for  another  trial* 
we  will  not  deal  with  the  assignments  of  er- 
ror which  relate  to  the  general  grounds  of 
the  motion. 

Judgment  reversed.    All  the  Justitces  oon- 


(128  Oa.  537) 

VHNABLB  V.  BURTON. 
(Supreme  Court  of  Georgia.    Nov.  14,  1907.) 

1.  Rbfobmation  of  Instbuunts— Mistake^ 
Fbaud. 

Equity  has  jurMlction  to  reform  written 
instruments,  where  there  baa  t>een  a  mistake 
upon  the  part  of  one  of  the  parties,  accompa- 
med  by  fraud  upon  the  part  of  the  other  party, 
Just  as  in  cases  where  there  is  a  mutual  mi»- 
take. 

SE}d.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  42,  Reformation  of  Instruments,  |  80.] 

2.  Samb— Laohxs.     . 

The  innocent  party  to  the  instrument  sought 
to  be  reformed,  who  was  ignorant  of  the  fraud 
of  the  otiier  party,  where  such  ignorance  is  ex- 
cusable, will  not,  because  of  the  mere  lapse  of 
time,  be  held  to  be  guilty  of  such  laches  as  not 
to  be  entitled  to  relief  in  a  court  of  equity,  when 
he  moves  promptly  in  the  enforcement  of  his 
r^hts  after  the  discoverv  of  the  fraud;  there 
bttng  no  question  as  to  the' rights  of  third  par^ 
ties,  or  of  innocent  purchasers. 

g.  PUBADINQ— InOONSISTENT  RIOHTS—SFSOIAI. 

Deuttbbeb. 

A  petition  seeking  the  enforcement  of  in- 
consistent rights  shouia,  upon  special  demurrer 
pointing  out  such  defect,  be  dismissed,  unless 
the  defect  is  cured  by  appropriate  amendment, 
so  as  to  meet  the  objection  raised  by  such  de- 
murrer. 

[Bid.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  39,  Pleading,  §  576.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Forsyth  Coun- 
ty;  Geo.  F.  Gober,  Judge. 

Action  by  A.  S.  Burton  against  R.  R.  Tri- 
able. Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

The  petition  in  this  case,  brought  by  Burton 
against  Venable,  alleges  substantially  the 
following  facts:  In  the  year  1873,  petition- 
er secured  for  said  defendant  a  loan  of  $100 
from  one  Moore,  an  undo  of  petitioner;  ''the 
said  Yenable  offering  as  security  for  said 
loan  a  deed  conveying  to  said  Moore  the 
tiUe  to  lot  of  land  No.  483,  *  *  *  being 
the  lot  adjoining  said  Venable's  house  lot, 
on  the  north  side  thereof,  •  •  •  which 
lot  was  well  known  to  petitioner,  except 
the  number,  which  petitioner  did  not  know. 


Neither  did  Moore  know  IV*  Yenable  wrote 
and  executed  a  deed  conveying  to  Moore  lot 
of  land  No.  425  as  security  for  said  loan. 
It  is  alleged  that  Yenable  never  owned  lot 
No.  425^  but  did  own  lot  No.  483,  which  was 
pointed  out  as  the  lot  to  be  conveyed  by 
said  deed,  and  that  Yenable  knowingly  and 
fraudulently  inserted  the  number  425  in  the 
deed,  instead  of  483.  Thereafter  Moore  died, 
and  petitioner,  at  the  request  of  Yenable, 
paid  to  the  administrator  of  14oore  the 
amount  which  Yenable  owed  the  latter  on  said 
loan,  1207.47,  and  took  a  deed  from  said 
administrator  to  the  land  described  in  the 
said  deed  from  Yenable  to  Moore;  Yenable 
at  the  same  time  delivering  to  petitioner  bis 
promissory  notes,  signed  and  sealed,  for  the 
sum  of  $207.47.  These  notes  recite  that  they 
were  given  tor  the  purchase  money  of  lot 
No.  425b  Petitioner  alleges  that  he  advanced 
the  money  to  pay  the  debt  owed  by  Yenable 
to  Moore  upon  the  faith  of  the  deed  which 
Yenable  had  executed  to  Moore  to  secure 
said  debt,  and  accepted  a  transfer  of  said 
security  believing  that  said  deed  contained  a 
true  description  of  the  land  which  had  been 
pointed  out  by  Yenable  as  the  land  to  which 
he  would  execute  a  deed  to  secure  said  loan.- 
Petitioner  did  not  discover  the  fraud  prac- 
ticed by  Yenable  in  substituting  the  number 
426  for  the  true  number  of  said  lot,  488,  un- 
til 1902.  Wherefore  petitioner  prayed  that 
said  deeds  and  notes  be  reformed  by  chang- 
ing the  number  426  to  483;  that  he  have 
Judgment  on  said  notes;  and  that  lot  No.  488 
be  sold  and  the  proceeds  applied  to  the  pay- 
ment of  said  judgment  The  petition  also 
contains  the  further  prayer  **that  petitioner 
recover  lot  of  land  No.  483,  with  the  cost  of 
suit" 

Defendant  demurred  g^ierally  and  specially 
to  the  allegations  of  the  petition.  The  court 
overruled  the  demurr^,  and  defendant  ex- 
cepted pendente  lite.  Defendant  in  his  an- 
swer admitted  that  he  borrowed  the  $100 
from  Moore,  and  that  Burton  advanced  the 
money  to  pay  this  debt,  and  that  Burton 
held  a  deed  from  the  administrator  of  Moore 
to  the  land  which  had  been  deeded  by  defend- 
ant to  Moore  to  secure  said  loan.  But  de- 
fendant denied  that  he  offered  to  give  lot 
No.  483  as  security  for  said  loan.  "Defendant 
did  not  own  lot  No.  483,  but  did  own  lot  No. 
525,  and  the  intention  was  to  give  No.  526 
as  security,  and  by  mistake  defendant  wrote 
425,  instead  of  525."  Defendant  denied  all 
averments  as  to  fraud  upon  his  part  in  ex- 
ecuting said  deed,  and  alleged  usury  in  the 
debt  which  he  owed  to  Burton.  Both  sides 
introduced  evidence  to  support  their  conten- 
tions, except  that  defendant  failed  to  submit 
any  testimony  to  support  the  plea  of  usury 
set  up  in  his  answer.  The  jury  returned  a 
verdict  in  tBTOt  of  the  plaintiff  for  the  amount 
represented  by  the  notes,  and  further  found 
that  the  deeds  and  notes  be  reformed  so  as 
to  embrace  lot  No.  483,  instead  of  No.  425, 
and  that  ''lot  No.  483    •    •    •    be  sold  and 
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the  proceedB  applied  to  the  discharge  of  said 
notes."  The  court  overruled  defendant's  mo- 
tion for  a  new  trial.  Defendant  excepted  and 
asBlg^ied  error  upon  his  exertions  pendente 
lite  and  the  judgment  overruling  his  motion 
for  a  new  trial. 

J;  P.  Broc&e  and  H.  B.  Moss,  for  plaintiff 
in  error.  Bell  &  Wills  and  H.  L.  Patterson, 
for  defendant  in  error. 

BECK,  J.  (after  stating  the  facts  as  above). 
1.  The  credibility  of  the  evidence  for  the 
plaintiff  was  a  question  for  the  jury.  Their 
verdict  shows  that  they  accepted  It  as  true, 
and,  In  the  light  of  that  evidence,  the  plain- 
tiff was  clearly  entitled  to  the  relief  sought. 
The  contention  that,  even  if  the  plaintiff's 
evidence  presented  the  truth  of  the  case,  he 
was  necessarily  remitted  to  an  action  for  de- 
ceit, and  that  Inasmuch  as  there  was  a  mis- 
take upon  the  part  of  the  plaintiff,  and  not 
upon  the  part  of  the  defendant,  the  suit  for  a 
reformation  of  the  deed  could  not  be  main- 
tained, is  not  supported  by  the  established 
doctrine  upon  the  subject  of  reformation  of 
instruments,  like  the  one  in  question,  under 
rulings  of  this  court  and  as  made  in  other 
states.  In  the  case  ^f  Wyche  v.  Green,  26 
Ga.  415,  it  was  held  that:  '"The  court's 
charge  that  a  mistake,  to  be  the  subject  of 
correction,  must  be  a  mistake  in  which  all 
the  parties  to  the  contract  participated,  was 
too  absolute.  If  one  of  the  parties  to  a  con- 
tract is  mistaken  in  a  matter,  and  the  other 
knows  that  he  is  and  does  not  apprise  him 
of  it,  yet  the  mistake,  though  not  one  on  their 
part,  is  the  subject  of  correction.  The  case 
becomes  one  In  which  there  is  a  mistake  in 
one  of  the  parties  to  the  contract  and  a  fraud 
in  the  others.  Such  a  case  is  even  more 
readily  the  subject  of  relief,  at  his  instance, 
than  is  a  case  in  which  there  is  nothing  but 
a  mistake,  although  that  be  a  mistake  ex- 
tending to  all  the  parties."  This  doctrine  was 
restated  in  the  case  of  Shelton  v.  Ellis,  70  Ga. 
297,  where  the  court,  speaking  through  Mr. 
Justice  Hall,  said :  "There  is  nothing  that  we 
are  aware  of,  either  in  the  Code,  or  any  sub- 
sequent decision  of  this  court,  modifying  the 
law  as  here  declared.  On  the  other  hand, 
we  think  there  is  much  confirming  the  view 
here  taken.  Compare  with  this  Code,  H  3117, 
8118  to  3126,  both  inclusive,  and  section  3180. 
The  condition  upon  which  relief  will  be  grant- 
ed or  denied  must  under  the  sections  of  the 
Code  and  the  cases  cited  under  them,  depend 
in  large  measure  upon  the  circumstances  of 
each  particular  case,  and  upon  all  the  facts 
developed,  which  should  be  passed  upon  by 
the  jury  at  the  final  hearing,  and  ought  not 
to  be  too  closely  scrutinized  or  evenly  bal- 
anced in  these  preliminary  proceedings."  See, 
also,  4  Pomeroy's  Eq.  Jurisprudence,  |  1376, 
and  cases  there  cited. 

The  argument  of  counsel  for  plaintiff  in  er- 
ror that  this  was  an  attempt  by  the  petitioner 


to  take  advantage  of  a  fraud  practiced,  not 
upon  hfm,  but  upon  another  under  whom  he 
claims,  is  not  sustained  by  the  facts  of  the 
record.  While  it  is  true  that  by  the  sub- 
stitution of  the  number  425  for  the  true  num- 
ber 483,  fraud  was  first  practiced  in  the  exe- 
cution of  the  deed  from  Venable  to  Moore, 
there  was  a  repetition  of  that  fraud  when 
Venable  procured  petitioner  to  take  up  and 
pay  off  his  debt  to  Moore,  and  to  take  a  deed 
from  Moore's  administrator  to  himself,  and 
the  effect  of  the  fraud,  originally  perpetrated 
against  Moore,  was,  by  a  repetition  of  the 
fraud  upon  the  part  of  the  defendant  and  the 
mistake  upon  the  part  of  Burton,  brought 
to  bear  directly  upon  Burton. 

2.  Nor  was  Burton  cut  off  from  his  right  to 
the  remedies  sought  by  laches.  He  proceeded 
promptly  to  enforce  his  right  to  the  remedy 
upon  the  discovery  of  the  fraud  which  had 
been  practiced.  There  was  nothing  in  the 
facts  of  the  case  which  required  tBe  jury  to 
find,  or  the  court  to  hold,  that  petitioner 
was  put  upon  inquiry  as  to  the  existence  of 
the  fraud.  The  status  of  the  parties  relative- 
ly to  the  land  in  controversy  had  remained 
the  same.  There  is  no  question  here  of  the 
intervening  rights  of  third  parties,  or  inno- 
cent purchasers.  Venable  had  been  indulged 
for  many  years  in  the  matter  of  paying  a 
debt  the  validity  of  which  he  does  not  deny. 
Nor  was  there  anything  in  the  mere  delay  up- 
on which  to  base  either  li  hope  or  belief  that 
his  fraudulent  action  in  substituting  the  wrong 
number  in  the  deed  would  not  be  attacked 
when  the  fraud  was  discovered.  A  plainer 
case  requiring  a  court  of  equity  to  exercise 
its  power  of  reforming  a  paper  could  scarcely 
be  Imagined  than  this  which  we  have  before 
us.  Stockbrldge  v.  Hudson,  107  Mass.  290; 
Hutson  V.  Fumas,  31  Iowa,  154;  Sable  v. 
Maloney,  48  Wis.  331,  4  N.  W.  479;  18  Am. 
Eng.  Ency.  of  Law  (2d  Ed.)  100. 

3.  But  although  petitioner  was  plainly  en* 
titled  to  have  the  instrument  in  question  re- 
formed, and  was  then  entitled  to  recover  ei- 
ther in  ejectment  or  to  recover  a  judgment 
for  the  amount  of  his  debt  and  have  it  de- 
clared a  special  Hen  upon  the  land,  he  was 
not  entitled  to  proceed  both  for  a  recovery 
of  the  land  and  to  have  his  debt  reduced  to 
judgment  and  made  a  special  lien.  The  de- 
fect in  his  proceedings  is  that  apparently  he 
sued  to  enforce  both  rights.  Inconsistent  as 
they  are,  in  the  same  action.  The  defend- 
ant's special  demurrer  pointing  out  this  de- 
fect put  the  plaintiff  to  his  election,  and  the 
court  should  have  so  ruled,  and  compelled  pe- 
titioner to  abandon  either  so  much  of  his  suit 
as  sought  the  recovery  of  the  land,  or  that 
portion  of  the  proceeding  wherein  the  recovery 
of  a  judgment  for  the  amount  of  his  debt  was 
sought  The  failure  of  the  court  to  do  this 
was  error,  and  for  this  reason  the  judgment 
is  reversed.* 

Judgment  reversed.  All  the  Justices  con- 
cur, except  HOIiDBN,  J.,  not  presiding. 
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(129  Ga.  589) 

HOLMES  T.  STATE. 
(Supreme  Coart  of  Georgia.    Nor.  18,  1907.) 

Ceihtnal  Law— Appeal— Rxvtxw. 

No  ruling  or  charge  of  the  court  pending 
the  trial  ia  complained  of,  the  evidence  waa  suf- 
ficient to  support  the  yerdiet,  and  there  waa  no 
error  in  oTcrruling  the  motion  tor  a  new  trial. 
[Ed.  Note.— For  cases  in  ooint,  ne  Gent  Dig. 
▼ol.  15,  Griminal  Law,  S  8075.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Gonrt,  Mcintosh 
County ;  P.  E.  Seabrook,  Judge. 

Lee  Holmes  was  conyicted  of  crime,  and 
brings  error.    Affirmed. 

CJhas.  M.  Tyson,  for  plaintiff  in  error. 
Garrard  ft  Meldrlm,  N.  J.  Norman*  Sol. 
Gen^  and  Jno.  C.  Hart,  Atty.  Gen.,  for  the 
State. 


LUMPKIN,   J.     Judgment  affirmed, 
the  Justices  concur. 


All 


(129  Ga.  641) 

SASSER  T.    STATE. 
(Supreme  Court  of  Georgia.    Noy.  14,  1907.) 

1.  HOMICTD*— BVIDBNCB— ADinSSIBILITT. 

A  Tiflit  of  the  widow  of  the  deceased  to  the 
oSice  of  defendant's  counsel,  after  the  homicide, 
without  the  knowledge,  consent,  or  acquiescence 
of  defendant*  on  trial  for  aasassinating  her  hus- 
band, ia  not  admissible  against  defendant  to 
show  a  contention  of  the  state  that  she  was  then 
in  sympathy  with  him,  or  that  she  had  with 
him  prior  to  the  homicide  illicit  relations. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  26,  Homicide,  §  359.] 

2.  CannNAi*  Law— WaiT  of  Ebbor— Recobd-t- 
Questions  Pbesented  —  Admissibility  of 
BviDENC*— Necessity  of  Setting  Out  Bvi- 

DE7VCC. 

The  second  assignment  of  error  in  the 
amendment  to  the  motion  for  new  trial  does  not 
set  forth  sufficient  facts  to  enable  this  court  to 
determine  whether  or  not  the  court  below  com- 
mitted error. 
8.  Same— Triai.  —  Reception  of  Evidence  — 

Discretion  of  Court. 

Where  the  court,  over  objection,  admits  evi- 
dence, with  the  statement  that  he  will  rule  it 
out  unless  connected  in  point  of  time,  and  it  is 
not  thus  connected,  although  such  evidence  may 
be  inadmissible,  it  is  not  incumbent  upon  the 
court,  of  its  own  motion,  to  exclude  it 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  14^  Criminal  Law,  1 1612.] 

4.  HoMTOiDE  —  Evidence  —  Admissibility  — 
Bad  Feeling  of  Decedent  Toward  De- 
fendant. 

Where  a  person  is  on  trial  for  assasslnat- 
teg  another,  evidence  of  bad  feeling  on  the  part 
of  the  deceased  toward  the  defendant  unknown 
Co  the  defendant  prior  to  the  killing,  is  inad- 
missible against  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  26,  Homicide,  S  28a] 

5.  Sams. 

Under  the  evidence  in  this  case,  it  was  er- 
ror to  admit  testimony  against  defendant  of  dif- 
ferences and  quarrels  between  deceased  and  his 
wife  about  defendant,  unknown  to  defendant  pri- 
or to  the  homicide. 

8.  WTTNEaSES— CiBOSS-EZAMINATION  TO  ShOW 
PBE.TUDICE. 

The  refusal  of  the  court  to  permit  counsel 
for  defendant  to  ask  a  witness  for  the  stats 


about  a  difficulty  between  him  and  defendant  to 
show  his  ill  feeling  toward  defendant  is  not 
error,  unless  the  witness  denies  such  ill  feeling. 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  60,  Witnesses,  H  1192,  1193.] 

7.  Same  —  Explanation  of  Silsnob  Befqeb 
Tbiai*. 

In  view  of  a  witness  for  the  state  declining 
to  tell  others  prior  to  the  trial  what  she  testi- 
fied to  on  the  trial  against  defendant,  brought 
out  on  cross-examination,  and  evidence  of  her 
other  conduct  offered  by  defendant  it  was  not 
error  to  allow  her  to  testify,  as  an  explanation 
of  her  previous  conduct  that  she  was  told  by 
another  that  if  she  told  what  she  testified  to^ 
defendant  would  kill  her. 

8.  Criminal  Law— In stSucttons— Effect  of 
Impeaching  Evidence— Necessity  of  Re- 
quest AS  TO. 

Where  testimony  Is  offered  for  the  purpose 
of  imi)eaching  a  witness,  it  is  not  error  for  the 
court  to  fail  to  charge  the  Jury  that  the  evidence 
offered  for  the  puri>ose  of  impeachment  should 
be  considered  by  them  solely  for  that  purpose,  in 
the  absence  of  a  written  request  made  at  the 
proper  time,  for  this  charge  to  be  given. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  8  2007.] 

0.  Same  —  Evidence  —  Deolabationb  by  Ao- 

CUBKD. 

The  defendant  who  claimed  an  alibi  on 
trial  for  murder  of  another  at  night,  could  not 
in  support  of  such  defense,  prove  that  about  six 
hours  before  the  killing  occurred  he  invited  an- 
other to  spend  the  night  with  him  at  his  home, 
about  three  miles  from  the  scene  of  the  homi- 
cide. Such  a  statement  to  another  was  a  dec- 
laration in  his  own  favor,  and  was  inadmissible. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  8  92a] 

10.  Homicide— EJviDENCE—ADMissiBTLmr. 

Under  the  facts  of  this  case,  evidence  that 
the  son  of  the  deceased  had  spent  the  night  with 
defendant  several  months  before  the  homicide  was 
properly  excluded. 

[Ed.  Note.— For  cases  in  point,  see  Ctfit  Dig. 
vol.  20,  Homicide,  |  819.] 

11.  Criminal  Law— Evidence. 

Under  the  evidence,  it  was  not  error  to  ex- 
clude testimony  that  defendant's  brother  olfered 
his  own  horse  for  compflrison  of  tracks  with 
those  found  near  the  residence  of  the  deceased 
after  the  homicide,  and  which  the  state  claimed 
were  made  by  the  defendant's  horse.- 

12.  Same— Writ  of  Error  —  Becord  —  Affi- 
davits on  Motion  for  New  Trial. 

"AflBdavits  relating  to  a  ground  of  a  motion 
for  a  new  trial,  which  are  referred  to  therein  as 
being  attached  to  the  motion  as  exhibits,  and 
which  are  actually  so  attached,  and  which  wera 
filed  with  the  motion  as  a  part  thereof,  are  a 
part  of  the  record  in  the  case." 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Criminal  Law,  8  2789.] 

13.  Same. 

"Affidavits  relating  to  a  ^ound  of  a  motion 
for  a  new  trial,  which  are  not  referred  to  there- 
in, nor  attached  to  the  motion  as  exhibits,  nor 
filed  with  the  motion  as  a  part  thereof,  but 
each  separately  filed,  cannot  ne  considered  by 
this  court  when  transmitted  as  a  part  of  the 
record,  even  though  it  appear,  from  a  statement 
of  the  judge  on  each  affidavit  that  the  same  was 
used  on  the  hearing  of  the  motion  for  a  new 
trial,  and  each  affidavit  was  actually  filed  in  of- 
fice." 

14.  Same. 

"When  affidavits  used  on  the  hearing  of  a 
motion  for  a  new  trial  are  not  made  a  part  of 
the  record  in  the  case,  either  by  being  embodied 
in  an  approved  brief  of  the  evidence  or  others 
wise,  before  the  bill  of  exceptions  is  certified,  the 
judge  has  no  authority,  by  an  order  passed  after 
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the  bin  of  CKceptioiia  b  certified,  to  declare  such 
afiidaviti  to  be  a  part  of  the  record.  Even  If 
a  simple  order  of  the  judge  would  make  tuch 
affidavits  a  part  of  the  record,  the  order  must 
be  passed  before  the  bill  of  exceptions  is  certi- 
fied.** 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
to).  15,  Criminal  Law,  S  2904.] 

15.  GBnaifix  Law— Nbw  Tbial  —  Disquali- 
fication OF  JUBOBS. 

When  it  appears  that  one  juror  sworn  and 
impaneled  in  the  trial  of  a  murder  case  had 
stated  that  defendant  had  killed  deceased  and 
ought  to  be  hung ;  that  another  juror  had  made 
the  same  statement,  and  in  addition  thereto  that 
if  he  "got  on  the  jury  he  would  hang  him  or 
stay  there  till  he  perished";  and  that  another 
juror  had  stated  that  he  believed  defendant  was 
guilty  and  if  he  was  on  the  jury  he  would  hang 
him— and  there  is  nothing  before  this  court  to 
rebut  the  charges  so  made,  a  new  trial  must  be 
granted. 

[Ed.  Note.— For  cases  in  point,  see  CJcnt  Dig. 
voL  15,  Criminal  Law,  8  2226.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Screven  Ooim- 
ty ;  B.  T.  Bawlings,  Judge. 

Sylvester  Sasser  was  convicted  of  murder, 
and  brings  error.    Beversed. 

P.  W.  Meldrim  and  E.  K.  Overstreet,  for 
plaintiff  in  error.  Hines  &  Jordan,  Twiggs 
Sc  Oliver,  Alfred  Herrington,  Sol.  Gen.,  and 
Jno.  C.  Hart,  Atty.  Qen.,  for  the  State. 

•HOLDEN,  J.  Sylvester  Sasser  was  in- 
dicted for  murder,  and  was  tried,  oonrleted, 
and  sentenced  to  life  imprisonment  at  tbe 
November  term,  1908,  of  Screven  superior 
court  Motion  for  new  trial  was  duly  made 
during  the  term,  and  at  the  hearing  of  the 
motion  the  judge  passed  an  order  oTerrullng 
the  same,  to  which  defendant  excepted. 

M.  L.  Parker,  while  standing  in  a  bedroom 
of  his  residence  in  Screven  county,  about  mid* 
night  on  the  8th  day  of  April,  1905,  was  kill- 
ed by  some  one  on  the  ground,  who  fired  up- 
on him  through  a  window  with  a  gun  loaded 
with  bucksh<5t  On  the  next  day  near  the 
premises  there  were  found  horse  tracks, 
which  the  state  claimed  were  made  by  the 
horse  of  the  defendant  A  negro  woman,  who 
was  a  servant  in  the  home  of  the  deceased 
at  the  time  of  the  homicide,  testified  that  she 
saw  the  defendant  under  a  tree  in  the  y^rd 
of  the  deceased  at  about  8  o'clock  on  the 
night  of  the  homicide.  The  state  contended 
that  the  defendant  was  criminally  Intimate 
with  the  wife  of  the  deceased.  Much  evi- 
dence was  introduced  on  both  sides  of  the 
case  to  show  the  respective  contentions. 

In  addition  to  allegations  of  error  in  the 
rulings  and  charge  of  the  court,  several  of 
the  grounds  of  the  amendment  to  the  motion 
for  new  trial  attack  the  competency  of  the 
jurors  who  tried  the  case  on  the  grounds  that 
they  were  not  impartial  between  the  state 
and  the  accused;  that  prejudice  and  bias 
rested  on  their  minds  against  him;  that, 
after  hearing  evidence  delivered  on  the  first 
trial,  opinions  had  been  formed  and  express- 
ed  in  regard  to  the  guilt  of  the  accused. 


These  grounds  of  the  amended  motion  com- 
plain that  one  of  the  jurors,  before  the  trial 
of  the  case,  stated  that  ''Sasser  had  kUled 
Parker  and  ought  to  be  hung" ;  that  another 
juror  prior  to  the  trial  had  stated  "Sylves- 
ter Sasser  and  Mrs.  M.  L.  Parker  ought  to  be 
stobbed  to  a  stump  and  burnt,  and  if  I  was 
on  the  jury  I  would  hang  him,''  and  that 
"Sylvester  Sasser  ought  to  be  hung  and  she 
ought  to  be  burnt" ;  and  that  another  juror 
had  said  prior  to  the  trial:  "I  believe  Syl- 
vaster  Sasser  is  guilty.  If  he  is  not  guilty, 
who  in  the  hell  is  guilty?  I  believe  he  is 
guilty,  and  if  I  was  on  the  jury  I  would  hang 
him."  ^^ 

Affidavits  of  defendant  and  his  counsel 
that  they  did  not  know  of  these  facts  before 
the  trial  was  ended,  and  affidavits  as  to  the 
credibility,  character,  etc.,  of  the  witnesses 
by  whom  defendant  undertook  to  prove  the 
truth  of  the  grounds,  were  all  attached  to 
the  amendment  and  filed  with  it  as  a  part 
of  the  amendment  Counsel  for  defendant* 
in  error  contends  that  the  state  made  a  coun- 
ter showing,  and  on  the  hearing  of  the  mo- 
tion for  new  trial  furnished  the  court  af- 
fidavits denying  the  truth  of  these  grounds 
of  the  amendment ;  but  these  affidavits  wei^ 
not  attached  to  the  motion,  nor  were  thegr 
embodied  in  the  bill  of  exceptions  or  attach- 
ed thereto  as  exhibits,  and  no  bi:ief  of  evi- 
dence Introduced  upon  the  hearing  of  the 
motion  was  approved  by  the  court  and  filed 
aa  a  part  of  the  record.  After  the  bill  of 
exceptions  was  signed,  the  Solicitor  Qenenl 
made  an  application  to  the  judge  under  Olv. 
Code  1895,  S  5530,  asking  that  these  affida- 
vits be  sent  up  as  a  part  of  fhe  record,  which 
application  was  granted  and  an  order  duly 
passed  thereon.  Under  this  order  the  derk 
sent  up  copies  of  said  affidavits,  on  which  ap- 
pear entries  of  filing  in  the  clerk's  office. 
Upon  the  call  of  the  case  in  this  court,  coun- 
sel for  the  state  suggested  a  diminution  of 
the  record  and  averred  that  the  clerk  had 
failed  to  enter  upon  said  affidavits  copies  of 
the  entries  of  the  judge  identifying  each  of 
said  affidavits,  and  asked  that  copies  of  these 
entries  of  the  judge  on  said  affidavits  be  or- 
dered by  this  court  to  be  sent  up  by  the  clerk. 
Counsel  for  defendant  in  error  admitted  dur- 
ing the  argument  of  the  case  in  this  court 
that  these  entries  by  the  trial  judge  on  the 
affidavits  identifying  each  were  made  some 
time  after  the  bill  of  exceptions  was  certi- 
fied. 

1.  Plaintiff  in  error  contends  that  the  court 
erred  in  permitting,  over  his  objections,  Mrs. 
M.  L.  Parker,  the  widow  of  the  deceased  and 
a  witness  for  the  state,  to  testify  that  on 
Saturday  after  the  homicide  she  came  into 
town  and  called  at  the  office  of  counsel  for 
the  defendant  It  does  not  appear  that  this 
visit  was  made  at  the  instance  of,  or  with 
the  knowledge  or  acquiescence  of,  the  defend- 
ant It  Is  claimed  by  counsel  for  the  state 
that  this  testimony  was  admissible  for  the 
purpose  of  showing  the  sympathy  of  the  wid- 
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ow  of  the  deceased  for  the  defendant,  who 
was  charged  with  his  assassination,  and  that 
it  was  further  a  circumstance  to  show  illicit 
relations  between  them  prior  to  the  homicide, 
which  is  one  of  the  contentions  of  the  state 
In  the  case.  We  do  not  see  how  the  conduct 
of  the  widow  of  the  deceased,  after  the 
homicide,  in  the  interest  of  the  defendant 
and  indicating  sympathy  for  him,  could  be 
admissible  against  him ;  nor  do  we  see  how 
her  conduct  evincing  sympathy  for  the  de- 
fendant could  be  admissible  for  the  purpose 
of  showing  illicit  relations  between  them  prior 
to  the  homicide,  when  her  conduct  and  acts 
were  not  at  the  instance  of  defendant,  nor 
with  his  knowledge  or  acquiescence.  We 
think  the  admission  of  this  testimony  over 
the  objection  of  defendant's  counsel  was  er- 
ror. Under  the  evidence  in  this  case,  the 
only  purpose  this  testimony  could  serve  was 
to  show  sympathy  for  the  defendant  on  her 
part,  or  as  a  circumstance  indicating  illicit 
intercourse  between  them  prior  to  the  homi* 
cide.    6  Enc.  of  Ev.  p.  686. 

2.  The  state  contended  that  the  deceased, 
while  standing  in  a  room  of  his  residence, 
was  shot  through  a  window  by  the  defend- 
ant while  standing  on  the  ground.  Upon  the 
trial  the  court  permitted  Twltty,  a  witness 
for  the  state,  to  testify  to  his  opinion  as  to 
the  height  of  the  man  who  did  the  shooting. 
This  assignment  of  error  cannot  be  consider- 
ed, because  it  does  not  appear  what  was  the 
testimony  x>f  the  witness  upon  which  he  bas- 
ed the  opinion  sought  in  the  question  asked 
him.  The  question  propounded  to  the  witness 
was:  "Having  stated  these  facts  and  meas- 
urements, •  •  •  what  do  you  say  as  to 
the  height  of  the  man  who  did  the  shooting?*' 
It  does  not  appear  from  the  assignment  of 
error  what  were  the  facts  referred  to  in  this 
question  as  "these  facts."  Johnson  v.  Perry, 
121  6a.  68,  48  S.  E.  686. 
.  3.  Defendant  complains,  In  the  third  ground 
of  his  amended  motion  for  new  trial,  that  the 
court  erred  in  overruling  his  objection  to  the 
testimony  of  Leonard  Parker,  a  witness  for 
the  state.  The  only  complaint  in  this  assign- 
ment of  error  which  the  defendant  appears  to 
have  made  is  that  the  court  should  not  have 
permitted  testimony  of  Leonard  Parker  as 
to  any  disagreements  between  his  father,  the 
deceased,  and  his  mother.  It  does  not  appear 
what  this  testimony  was.  The  quei^tion  pro- 
pounded by  the  state  for  the  purpose  of 
eliciting  testimony  in  regard  to  disagreements 
between  his  father  and  mother  is  stated,  but 
it  does  not  appear  what  was  the  answer  of 
the  witness  to  this  question.  Hence  the  court 
cannot  rule  upon  this  objection  to  the  testi- 
mony, it  not  appearing  in  the  amendment  to 
the  motion  what  the  testimony  was.  It  does 
not  appear  in  the  assignment  of  error  that 
the  witness  answered  the  question,  or,  if  he 
did.  answer  it,  what  reply  he  gave.  In  this 
assignment  of  error,  in  answer  to  another 
question  stated,  the  witness  said  that  his  fa- 
ther*  the  deceased,   wanted   the  defendant 
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away  from  his  house;  but  it  does  not  appear 
that  any  objection  was  made  to  this  answer. 
The  ruling  upon  tlie  objections  offered  was 
as  follows :  •* According  to  my  view,  I  will 
admit  it,  but  I  will  rule  it  out  unless  you 
will  connect  it  in  point  of  time."  Under  this 
ruling  of  the  court  the  testimony  went  in; 
but  it  does  not  appear  that  any  motion  was 
subsequently  made  to  rule  it  out  The  court 
having  admitted  the  testimony,  stating  at  the 
time  that  he  would  rule  it  out  unless  the 
state's  counsel  connected  it  In  point  of  time, 
it  was  the  duty  of  defendant's  counsel  to  ^al^ 
the  attention  of  the  court  later  on  in  the  prog- 
ress of  the  trial  to  the  fact  that  it  was  not 
connected  in  point  of  time  and  ask  that  it  be 
ruled  out  The  failhre  of  defendant's  counsel 
to  do  this,  according  to  the  repeated  rulings 
of  this  court,  renders  the  admission  of  the 
testimony  and  failure  of  the  court  of  his  own 
motion  to  rule  it  out  subsequently  to  its  ad- 
mission, not  error  of  which  the  defendant's 
counsel  can  complain.  Stone  v.  State,  118  Ga. 
705,  46  S.  B.  630,  98  Am.  St  Rep.  145 ;  Caw- 
thon  V.  State,  119  Ga.  395,  46  S.  E.  897;  Wil- 
liams V.  State,  123  Ga.  138,  51  S.  E.  322;  Hiz 
T.  Gulley,  124  Ga.  647,  52  S.  E.  890. 

4.  The  fourth  ground  of  the  amendment  to 
the  motion  for  new  trial  complains  that  the 
court  erred  In  permitting  a  witness  for  the 
state,  over  objections  of  defendant's  counsel, 
to  testify  that  there  was  bad  feeling  on  the 
part  of  the  deceased  toward  the  defendant 
The  record  of  the  evidence  of  this  witness 
shows  that,  in  addition  to  testifying  that  the 
deceased  had  bad  feelings  toward  defendant, 
he  also  testified  that  the  state  of  feeling  be- 
tween the  deceased  and  the  defendant  "was 
not  good,  and  that  it  was  bad,  and  that  bad 
state  of  feelings  between  them  had  existed 
for  a  good  while."  If  the  witness'  testimony 
was  simply  that  there  was  bad  feeling  on  the 
part  of  the  deceased  toward  the  defendant, 
uncommunicated  to  the  defendant,  such  testi- 
mony would  be  inadmissible  for  two  reasons : 
(1)  Simply  proving  a  bad  state  of  feeling  on 
the  part  of  the  deceased  toward  the  defend- 
ant, unknown  to  him,  could  illustrate  no  is- 
sue in  this  case,  where  the  defendant  is 
charged  with  killing  the  deceased  without 
any  provocation  on  the  part  of  the  deceased. 
The  bare  fact  that  the  deceased  entertained 
bad  feelings  toward  the  defendant,  when  it 
did  not  appear  that  the  defendant  knew  of 
their  existence,  could  not  in  any  way  illus- 
trate the  conduct  of  the  defendant  under  the 
facts  of  this  case.  (2)  It  would  be  error,  be- 
cause it  is  the  statement  of  a  conclusion,  and 
not  a  fact  A  witness  can  state  what  his  own 
feelings  toward  another  are ;  but,  if  an  effort 
is  made  to  get  from  him  what  state  of  feel- 
ings another  entertains,  facts  should  be  stat- 
ed from  which  the  jury  can  draw  their  own 
conclusion  as  to  the  existence  of  such  state 
of  feeling  and  the  nature  and  extent  of  it. 
The  court  committed  error  in  permitting  the 
witness  to  testify  as  to  the  state  of  feeling  of 
the  deceased  toward  the  defendant,  as  it  was 
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a  conclnBion  of  the  witness,  which  must  hare 
been  drawn  from  facts  within  his  knowledge, 
and  those  facts  should  have  been  stated,  in- 
stead of  stating  his  conclusion  as  to  what  the 
state  of  feeling  was  by  reason  of  such  facts. 
In  undertaking  to  prove  bad  feeling  on  the 
part  of  the  deceased  toward  the  defendant, 
the  facts  indicating  its  existence  should  be 
shown,  instead  of  showing  the  opinion  of  a 
third  person.  But,  under  the  facts  of  this 
case,  proof  of  bad  feeling  of  the  deceased  to- 
ward the  defendant  alone  would  not  be  ad- 
missible. In  order  to  make  it  admissible,  it 
would  have  to  be  shown  that  the  defendant 
knew  of  it  In  Wharton  on  Homicide  (3d 
Ed:)  S  596,  the  rule  is  stated  as  follows :  "In 
order  to  establish  a  motive  for  the  commis- 
sion of  a  crime,  however,  it  is  essential  that 
the  facts  upon  which  the  alleged  motive  is 
based  shall  be  within  the  knowledge  of  the 
accused,  and  evidence  as  to  conduct  and  acts 
tending  to  show  motive  for  a  killing  is  not 
admissible,  where  it  does  not  appear  that 
tsuch  acts  and  conduct  were  brought  to  the 
•mowledge  of  the  accused."  See,  also,  6  Enc. 
of  Ev.  p.  720,  par.  "F,"  and  authorities  there 
cited. 

5.  Counsel  for  plalntifT  in  error  contends 
that  the  court  erred  in  overruling  objections 
to  the  testimony  of  a  witness  for  the  state  to 
the  effect  that  there  had  been  differences  be- 
tween the  deceased  and  his  wife  about  the 
defendant.  It  does  not  appear  from  this  as- 
signment of  error  whether  or  not  the  defend- 
ant knew  of  these  differences  and  quarrels 
between  the  deceased  and  his  *  wife  about 
him.  These  differences  between  the  deceased 
and  his  wife  about  the  defendant  would  tend 
to  illustrate  the  state  of  mind  on  the  part  of 
the  deceased  toward  the  defendant;  but  testi- 
mony In  reference  to  these  differences,  under 
the  facts  of  this  case,  would  not  be  admissible 
unless  the  defendant  knew  of  them  before  the 
killing.  It  not  appearing  from  the  evidence 
that  he  did  have  such  knowledge,  it  was  er- 
ror to  admit  evidence  against  him  in  regard 
to  them,  under  the  facts  in  this  case.  See 
authorities  cited  in  the  preceding  paragraph 
of  this  opinion. 

6.  It  is  complained  that  the  court  erred  in 
refusing  to  admit  the  testimony  of  a  witness 
for  the  state,  on  cross-examination,  that  the 
defendant  "hit  at  him*'  in  a  difficulty  which 
had  occurred  between  them.  The  purpose 
of  this  testimony  was  to  show  the  state  of 
feeling  on  the  part  of  the  witness  toward 
the  defendant  Cr.  Code  1895,  §  1023,  provides: 
"The  state  of  the  witness'  feelings  to  the 
parties,  and  his  relationship,  may  always 
be  proved  for  the  consideration  of  the  Jury." 
A  party  cannot  prove  a  difficulty  between  a 
witness  and  a  party  to  the  case  on  trial  to 
show  bad  feeling  on  the  part  of  the  witness 
toward  him,  unless  the  witness  denies  that 
such  feeling  exists.  Whenever  the  witness 
denies  that  such  feeling  exists,  it  is  proper  to 
permit  the  witness  to  be  interrogated  as  to  any 
difficulty  or  trouble  between  them,  for  the 


purpose  of  rebutting  this  denial  and  showing 
that  such  feeling  does  exist  It  does  not  ap- 
pear from  this  asrignment  of  error  that  the 
witness  had  denied  having  bad  feeling  to- 
ward the  defendant  It  is  true  that  this 
language  appears  in  the  assignment  of  error, 
**The  witness  having  been  asked  as  to  the 
state  of  his  feelings  toward  the  defendant;** 
but  it  nowhere  appears  from  the  assignment 
of  error  what  his  answer  was  to  this  ques- 
tion, and  the  court  cannot  consider  this  as- 
signment of  error,  complaining  that  the 
court  refused  to  permit  counsel  for  defend- 
ant to  ask  tbe. state's  witness  as  to  a  previ- 
ous difficulty  between  him  and  the  defendant, 
in  order  to  show  the  witness'  state  of  feelings 
toward  the  defendant  because  it  does  not 
appear  that  the  witness  had  denied  having 
ill  feeling  toward  the  defendant  Patman 
V.  State,  61  Ga.  379;  Conyers  v.  Field,  61 
6a.  258;  Bishop  v.  State.  9  Ga.  121.  If  a 
witness  admits  ill  feeling  toward  a  party  to 
a  case,  he  cannot  be  interrogated  as  to  difficul- 
ties between  them  in  order  to  show  bad  feel- 
ing; but  if  a  witness  denies  having  111  feel- 
ing toward  a  party  to  a  case,  he  can  be  in- 
terrogated as  to  difficulties  between  him  and 
said  party,  in  order  to  show  his  ill  feeling 
toward  such  party.  A  witness  can  be  shown 
to  be  friendly  with  and  entertain  good  feel- 
ing" toward  a  party  to  a  case,  and,  should  he 
deny  that  this  is  true,  evidence  is  admissible 
to  rebut  such  denial  and  show  that  such 
state  of  friendly  feeling  and  Intimacy  exists. 
Daniel  v.  State,  103  Ga.  202,  29  «.  E.  767; 
Purdee  v.  State,  118  Ga.  798,  45  S.  E.  606. 
.  7.  Marcel  la  Moore,  a  witness  for  the  state, 
testified  that  she  saw  the  defendant  standing 
under  a  china  berry  txee  in  the  yard  near 
the  dwelling  of  the  deceased  about  8  o'clock 
on  the  night  of  the  killing,  and  that  when  he 
saw  her  he  stepped  back.  The  state  proved 
by  this  witness  that  the  reason  she  did  not 
tell  this  before  was  because  the  wife  of  the 
deceased  told  her,  if  she  told  it,  the  Sassers 
would  kill  her.  Counsel  for  plaintiff  in  error 
contends  that  the  court  erred  in  permitting 
this  testimony  over  his  objection.  The  wit- 
ness further  testified  that  she  told  Mr.  Ennis 
that  "whatever  I  knew  I  was  going  to  tell, 
and  no  more  than  that"  and  further  testifed: 
"But  I  didn't  tell  him  what  I  knowed." 
She  also  testified  that  she  told  Mr.  Ennis :  "I 
didn't  want  to  know  nothing  until  I  got 
down  here  to  tell  it"  In  view  of  this  testi- 
mony of  the  witness  as  to  what  she  told  Mr. 
Ennis,  and  In  view  of  the  testimony  of  other 
witnesses  as  to  what  she  told  them,  and  of 
her  other  conduct  as  shown  by  the  evidence^ 
it  was  not  error  to  permit  her  to  testify  that 
the  reason  she  did  not  tell  it  before  was  be- 
cause Mrs.  Paiker  said  that,  if  she  told  it 
the  Sassers  would  kill  her,  in  order  to  ex- 
plain her  previous  conduct  and  what  she 
sitid  in  conversations  with  others.  Hunter  v. 
State,  43  Ga.  483  (2). 

8.  Where  testimony  Is  offered  for  the  pur- 
pose of  impeaching  a  witness,  it  is  not  error 
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for  tbe  conrt  to  fail  to  charge  the  jury  that 
the  evidence  offered  for  the  purpose  of  im- 
peachment should  be  considered  by  them  sole- 
ly for  that  purpose,  In  the  absence  of  a  writ- 
ten request  made  at  the  proper  time  for  this 
charge  to  be  given.  It  is  proper  for  the  trial 
court  to  give  such  charge,  and  inform  the 
Jury,  either  in  his  general  charge  or  at  the 
time  the  testimony  is  admitted,  that  the  im- 
peaching evidence  can  be  considered  by  them 
only  for  the  purpose  of  impeachment;  yet  it 
|0  not  error  requiring  the  grant  of  a  new  trial 
if  the  court  fail  to  do  this  in  the  absence  of  a 
Umely  written  request  This  is  true  when 
the  court  fails  to  charge  the  law  in  regard 
to  the  impeachment  of  witnesses,  and  it  is 
likewise  true  when  he  fails  to  charge  the 
jury  as  to  the  purpose  of  impeaching  testi- 
mony. Steed  V.  State,  123  Ga.  569,  61  S.  B. 
627;  Campbell  v.  State,  124  Ga.  432,  62  S.  E. 
914;  Cress  v.  State,  126  Ga.  564,  55  S.  E.  491. 

9.  It  was  shown  from  the  evidence  that  the 
deceased  was  Icilled  about  half-past  12  o'clock 
on  Saturday  night,  and  the  defendant  sought 
to  prove  by  Allen  Saaser  that  about  sundown 
on  Saturday  evening  before  the  killing  that 
night  the  defendant  asked  him  to  stay  all 
night  with  him.  The  court  sustained  the  ob- 
jection to  this  testimony  and  ruled  it  out 
This  was  a  declaration  of  the  defendant  in 
his  own  favor,  and  the  court  did  right  In  ex- 
cluding it 

10.  The  defendant  offered  to  prove  by  a 
witness  for  the  state  that  HoUis  Parker,  the 
son  of  the  deceased,  who  was  a  witness  for 
the  state,  spent  the  night  with  the  defend- 
ant during  Christmas,  several  months  before 
the  homicide,  and  went  to  a  Christmas  tree 
with  defendant  during  that  night  The  pur- 
pose of  this  testimony  was  to  show  the  state 
of  feeling  between  the  son  of  deceased  and 
the  defendant  The  fact  that  the  son  of  the 
deceased,  a  witness  for  the  state  upon  the 
trial,  was  with  the  defendant  several  months 
before  the  homicide,  could  not  illustrate  any 
issue  in  the  case,  and  the  court  did  right  in 
excluding  the  testimony  offered. 

11.  There  was  no  error  in  excluding  the 
testimony  of  a  witness  for  the  defendant  that 
Willie  Sasser  offered  to  allow  the  witness  to 
examine  his  horse  and  make  a  comparison 
with  the  horse  tracks  found  around  the  prem- 
ises of  the  deceased  on  the  day  after  the  kill- 
ing. This  assignment  of  error  simply  and 
only  shows  that  this  offer  of  Willie  Sasser 
was  r^ected  as  evidence.  It  does  not  ap- 
pear when  or  where  the  offer  was  made,  or 
that  the  offer  was  refused*  or  that  the  wit- 
ness to  whom  the  offer  was  made  had  testified 
in  regard  to  the  tracks  of  horse  claimed  to  be- 
long to  defendant 

12-15.  Counsel  for  plalAiff  in  error  con- 
tends that  the  affidavits  furnished  by  the 
state  in  rebuttal  of  the  testimony  offered  by 
the  defendant  in  support  of  the  grounds  of 
the  motion  for  new  trial  attacking  the  com- 
petency of  the  Jurors  should  not  be  consid- 


ered by  this  court,  under  the  statement  of 
facts  in  this  case.  Similar  contentions  unr 
der  almost  identically  the  same  state  of  facts 
have  been  passed  upon  by  this  court  in  the 
case  of  Glover  v.  State,  128  Ga.  1,  57  S.  E. 
101,  and  It  was  ruled  in  that  case  that  such 
afildavlts  could  not  be  considered  by  this 
court  in  passing  upon  the  question  as  to 
whether  or  not  the  trial  judge  committed  er- 
ror in  overruling  the  grounds  of  the  motion 
attacking  the  competency  of  the  jurors  who 
tried  that  case.  In  the  Glover  Case,  supra, 
the  questions  made  in  this  case  have  been 
elaborately  discussed,  and  it  is  useless  to  go 
into  any  extended  discussion  of  them  here. 

The  affidavits  offered  by  the  state  upon  the 
hearing  of  the  motion  for  new  trial  in  the 
present  case,  and  which  they  wish  this  court 
now  to  consider,  were  no  part  of  the  record 
of  the  case.  The  trial  judge,  upon  an  appli- 
cation of  the  Solicitor  General,  made  within 
20  days  after  the  bill  of  exceptions  was  served 
on  him,  passed  an  order  directing  the  clerk 
to  send  up  copies  of  these  affidavits  as  a  part 
of  the  record.  This  action  was  taken  under 
Civ.  Code  1895,  S  5536 ;  but  this  section  pro- 
vides for  having  sent  up  parts  of  the  record 
not  ordered  up  in  the  certificate  of  the  Judge 
to  the  main  or  cross  bill  of  exceptions.  These 
affidavits  were  no  part  of  the  record,  and 
therefore  could  not  be  ordered  sent  up  under 
this  section.  It  follows  from  what  we  have 
stated  above  that  the  affidavits  offered  by  the 
state  to  rebut  the  evidence  offered  by  the  de- 
fendant cannot  be  considered  in  determining 
whether  the  trial  judge  erred  in  overruling 
the  grounds  of  the  motion  attacking  the  com- 
petency of  the  jurors  trying  the  case. 

The  .affidavits  offered  by  the  defendant,  at- 
tached to  his  motion  as  exhibits,  and  filed 
with  his  motion  as  a  part  thereof,  will  be 
considered  by  this  court,  as  the  motion  of 
which  they  are  a  part  is  a  part  of  the  record 
in  the  case.  These  affidavits  were  referred 
to  in  the  grounds  of  the  amendment  to  the 
motion  for  new  trial,  attached  thereto  as  ex- 
hibits, duly  marked  with  letter,  and  made 
and  filed  as  a  part  of  the  motion  itself.  These 
affidavits,  standing  before  this  court  uncon- 
tradicted, show  that  three  of  the  Jurors  on 
the  Jury  which  convicted  the  defendant  un- 
der the  repeated  rulings  of  this  court,  were 
not  competent  Jurors,  and  a  new  trial  must 
of  necessity  follow. 

The  Judgment  of  the  court  below  is  there- 
fore reversed.    All  the  Justices  concur. 


(129  Ga.  in> 


PHINIZY  V.  BUSH. 


(Supreme  Court  of  Georgia.    Nov.  14,  1907.) 

1.  BroKEBS  —  Compensation  —  PsociTBiNa 
Purchaser. 

The  i|:enera]  rule  is  that,  where  an  owner 
of  property  employs  a  broker  to  procure  a  pur* 
chaser,  in  order  to  earn  his  commissions,  the 
broker  must  procure  a  purchaser  who  is  able, 
ready,  and  willing  to  buy,  and  who  actually  of' 
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fera  to  buy,  on  the   terms   stipalated  by  the 
owner. 

[Ed.  Note.— For  caoes  in  point,  wee  Gent  DIf. 
Tol.  a  Brokers,  88  75,  70.] 

2.  Sam]>— Actions   fob   CtoiiFXNSATiON— Pbs- 

BUMPnONS  AND  BUBDEN  OF  PBObF. 

Under  the  general  rule  stated  aboTe,  ordi- 
narily the  burden  of  showing  all  the  require- 
ments recited  is  on  the  broker,  in  d  suit  by  him 
for  commissions;  but,  if  the  customer  procured 
by  the  broker  is  accepted  by  the  prinapal,  the 
burden  will  be  upon  the  latter  to  show  that  such 
purchaser  was  not  able  to  comply  with  the  ooQ^ 
tract,  if  he  relies  on  that  defense. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  8,  Brokers,  8  105.] 

8.  Saub. 

Sometimes,  under  his  employment,  the  bro- 
ker's duty  is  not  merely  to  procure  a  purchaser, 
but  to  perform  some  other  agreed  service  within 
a  reasonable  time,  or  within  a  limited  time.  In 
such  cases  the  general  rule  as  to  what  is  re- 
quired of  him  in  order  to  be  entitled  to  com- 
missions is  modified  accordingly. 

4.  Saijes— Offeb  to  Seli«— Acceptance— Uir- 

GONDrnONAIi. 

A  contract  may  be  closed  by  a  letter  or 
telegram,  and  become  binding;  but,  if  it  is 
claimed  that  a  seller  has  become  bound  by  an 
acceptance  of  his  offer  by  the  buyer,  such  offer 
must  be  accepted  unconditionally  and  without 
variance. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  43,  Sales,  8  41.] 

5.  Bbokebs— Modification  of  Bbllbb's  Of- 
FEB— Effect. 

If  a  broker  andertakes  to  accede  to  a  modi- 
fication of  the  contract  contained  in  the  offer 
of  the  seller,  the  latter  may  repudiate  his  con- 
duct and  decline  to  be  bound,  or  he  may  ratify 
the  act  of  the  broker  and  be  bound  by  the 
change. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  a  Brokers,  8  66.] 

6.  AccoBD  AND  Satisfaction  —  Execution  — 
Necbssitt. 

If  a  seller  has  become  indebted  to  his  broker 
for  a  £zed  amount  of  commissions,  an  agree- 
ment made  afterwards  to  accept  less  than  the 
amount  of  the  debt  in  discharge  thereof  will 
not  operate  as  an  accord  and  satisfaction  of 
such  indebtedness,  unless  actually  executed  by 
the  payment  of  the  agreed  amount  or  the  giv- 
ing of  additional  security,  or  the  substitution 
of  another  debtor,  or  some  other  new  considera- 
tion. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
voL  1,  Accord  and  Satisfaction,  8  60.] 

7.  Bbokebs— Compensation. 

But  if  a  broker  had  a  limited  time  within 
which  to  effect  a  sale,  and  failed  to  do  so  within 
that  time,  and  the  principal  declined  to  be  bound 
further  by  the  offer,  but  subsequently  the  broker 
sought  to  have  him  again  consent  to  make  the 
•ale,  and,  in  order  to  induce  him  to  do  so,  agreed 
to  charge  less  commissions  than  those  contem- 
plated m  the  original  authority,  and  thus  pro- 
cured the  seller  to  consummate  a  sale,  the  com- 
missions of  the  broker  would  be  determined  un- 
der the  new  contract  as  to  them,  and  not  under 
that  originally  made. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Brokers,  8  56.] 

6.  Pbincipal  and  Aqent  —  Repbesentation 

OF  Pbincipal. 

Generally  the  form  in  wliich  an  agent  acts 
is  immaterial.  If  the  principars  name  is  dis- 
closed, and  the  agent  professes  to  act  for  him, 
it  will  be  held  to  be  the  act  of  the  principal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  40,  Principal  and  Agent  88  458,  459.] 


0.  Same— Cbedit  Given  to  Agent. 

An  agent  may  expressly  contract  on  his 
own  credit,  and  be  bound,  even  though  his  prin- 
eipal  be  known. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  40,  Principal  and  Agent  8  468.] 

10.  Same. 

Omitting  cases  of  contracts  under  seal,  ne- 
gotiable instruments,  and  those  where  there  is 
an  express  declaration  in  writing  of  an  intention 
and  agreement  on  the  part  of  an  agent  to  be  in- 
dividually bound,  usually  where  the  agent  con- 
tracts in  his  own  name,  but  his  principal  is 
known,  the  question  as  to  whether  toe  principal 
or  the  agent  individually  is  bound  is  one  of  fact 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Agent  8  721%.] 

11.  BBOKEBa— Action  fob  Compensation— In* 

BTBUCTIONS. 

The  case  was  a  close  one  on  the  evidence, 
and    there    were    several    Inaccuracies    in    tha 
charge  which  require  a  new  trial* 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Bichmond 
County;   H.  C.  Hammond,  Judge. 

Action  by  W.  B.'  Bush  against  Leonard 
Phlnizy.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

Bush  sued  Phlnizy  for  commissions  as  a 
broker,  and  recovered  a  verdict  A  new  trial 
was  refused,  and  the  defendant  excepted.  A 
number  of  stockholders  in  the  Augusta  Rail- 
way &  Electric  Company  entered  into  a  pool- 
ing arrangement  in  December,  1902,  not  to 
sell  their  stock  for  less  than  50  cents  on  the 
dollar  of  its  par  value.  The  firm  of  Martin 
&  Bush  were  designated  as  trustees  to  carry 
out  the  plan.  The  firm  was  dissolved,  and 
Bush  idone  continued  to  act  Phlnizy  had  70 
shares  of  stock  covered  by  the  pooling  agree- 
ment Martin  &  Bush  had  a  number  of 
shares. ,  Bush  and  Phinizy  both  continued  to 
buy  stock  until  each  of  them  had  quite  a 
large  number  of  shares  outside  of  the  agree- 
ment. Altogether  Phinizy  liad  445  shares. 
The  Augusta-Aiken  Railway  &  Electric  Com- 
pany had  purchased  a  majority  of  the  stock 
in  the  Augusta  Railway  &  Electric  Company. 
Jackson  was  a  director  in  the  former  com- 
pany. Bush  was  a  stockbroker.  On  Novem- 
ber 7,  1903,  Bush  submitted  to  Phinizy  for 
his  examination  the  following  letter; 

-November  7,  1903. 
'*James  U.  Jackson,  Esq.,  Augusta,  6a. — 
Dear  Sir:  I  hereby  agree  to  give  you  the 
option  of  purchasing  the  stock  of  the  Au- 
gusta Railway  &  Electric  Company  owned 
by  me  and  represented  by  me  as  trustee, 
amounting  to  about  1,000  shares  at  the  rate 
of  50  cents  on  the  dollar  for  each  share  of 
stock  of  $100  value.  This  option  shall  ex- 
tend six  months,  from  January  1,  1904.  This 
option  may  be  renewed  for  six  months  from 
the  date  of  its  e^^iration  upon  the  payment 
of  $1.75  per  share.  In  the  event  this  option 
is  exercised,  there  shall  be  added  to  the  price 
of  50  cents  on  the  dollar  a  sum  equal  to  In- 
terest at  the  rate  of  7  per  cent  per  annum 
on  the  purchase  price  of  the  said  stock,  and 
the  said  interest  shall  be  calculated  fron 
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tbe  date  of  tliis  option  op  to  and  Including 
the  date  upon  which  it  is  exerdsed.  There 
ahall  be  paid  for  this  option  the  sum  of  $4u,- 
000  first  mortgage  collateral  trust  bonds  of 
the  Augusta-Aiken  Railway  &•  Electric  Com- 
pany. In  the  event  this  option  is  exercised* 
and  the  stock  paid  for,  said  bonds  shall  be 
surrendered  and  returned  to  you.  In  the 
event  this  option  is  not  exercised,  the  bonds 
shall  become  the  absolute  property  of  the 
stockholders  of  the  Augusta  Railway  &  Elec^ 
trie  Company,  whom  I  represent  and  whose 
stock  is  above  referred  to.  Both  the  stock 
and  the  bonds  referred  to  above  shall  be 
deposited  in  the  custody  of  the  Georgia  Rail- 
road Bank,  or  of  the  Equitable  Trust  Com- 
pany, both  of  this  city,  as  I  may  elect,  to  be 
held  in  trust  for  the  owners  of  the  stock,  on 
which  the  option  to  buy  is  given. 

"Very  truly  yours,  Wm.  EL  Bush. 

"In  case,  any  dividend  is  paid  on  the  Au- 
gusta Ry.  &  Electric  Co.  stock  during  the 
life  of  option,  such  dividend  shall  be  held  by 
the  trustee  and  shall  be  paid  over  to  the  pur- 
chaser in  case  the  option  la  exercised. 

"W.  B.  B." 

Whereupon  Phlnisy  wrote  Bush  the  fol- 
lowing letter: 

••Augusta,  Georgia,  Not.  7,  1908. 
"Mr.  W.  B.  Bush,  City— Dear  Sir:  I  au- 
thorize you  to  sell  for  me  875  shares  of  the 
Augusta  Railway  &  Electric  Company  stock 
at  60  cents  on  the  dollar,  hi  accordance  with 
a  certain  letter  of  even  date,  written  by  you 
to  Mr.  James  U.  Jackson.  There  Is  to  be  no 
attorney  fees  charged  against  me  on  these 
particular  shares  of  sV>ck.  I  am  to  pay  for 
your  service  in  making  this  trade  the  same 
amount  per  shar^  that  the  other  shareholders 
will  pay  you.  You  are  authorized  also  to 
sell  my  70  shares  in  pool  on  same  terms,  ex- 
cept as  to  attorney's  fees.  This  authority  is 
good  for  30  days  only,  to  expire  December  7, 
1906. 

"Very  truly,  etc.,      Leonard  Phinlzy." 

Bush  then  delivered  to  Jackson  his  letter, 
and  also  a  letter  stating  that,  ••in  accordance 
with  our  conversation  of  this  morning,  I  beg 
to  advise  you  that  the  stock  of  the  Augusta 
Railway  &  Electric  Company  represented  by 
me  and  referred  to  in  my  letter  of  yesterday 
is  as  follows" — setting  out  the  names  and 
numbers  of  shares  held  by  each  owner.  Jack- 
son went  North  to  consult  his  principals,  and 
on  November  17th  he  sent  to  Bush  the  fol- 
lowing telegram: 

•^ew  York,  November  17th.  Wm.  B.  Bush, 
Augusta,  Ga.  Consider  negotiations  closed. 
Meeting  of  board  called  for  Saturday  to  rati- 
fy same.    Keep  strictly  confidential." 

The  bonds  of  the  Augusta-Aiken  Company 
were  In  the  hands  of  trustees  In  Baltimore. 
They  declined  to  certify  such  bonds  for  the 
puipose  of  biqing  an  optl<m,  and  Bush  and 


Jackson  had  negotiations  with  a  view  to 
changing  the  proposed  trade  so  as  to  sell  the 
stock  Itself  on  a  credit,  with  the  bonds  as 
collateral  security.  On  November  21,  1903, 
the  board  of  directors  of  the  Augusta-Aiken 
Railway  &  Electric  Company  passed  the  fol- 
lowing resolution: 

••Resolved,  that  Mr.  James  U.  Jackson,  in 
behalf  of  the  August-Aiken  Railway  &  Elec- 
tric Company,  be  authorized  to  negotiate  the 
purchase  of  1,154  shares  of  the  capital  stock 
of  the  Augusta  Railway  &  Electric  Company, 
represented  by  Wm.  EL  Bush,  and  such  ad- 
ditional stock  as  may  be  acquired  other  than 
that  held  by  the  General  Electric  Company, 
upon  the  following  terms:  $50  per  share, 
payable  12  months  from  January  2,  1904, 
for  which  the  cbmpany  will  give  its  nego- 
tiable note,  with  Interest  at  the  rate  of  7 
per  cent  per  annum,  secured  by  the  collateral 
trust  5  per  cent,  bonds  of  this  company  at  40 
per  cent  of  the  par  value  of  the  same." 

On  November  80,  1903,  Bush  wrote  Jackson 
the  following  letter: 

••November  80, 1908. 

'•James  U.  Jackson,  Bsq.,  City—Dear  Shr: 
In  accordance  with  our  conversation  this 
afternoon,'  I  beg  to  advise  you  that  Mr.  Leon- 
ard Phlnizy,  who  owns  445  shares  of  the  Au- 
gusta Railway  &  Electric  Company  stock, 
has  positively  declined  to  ratify  any  trade 
made  for  his  stock  along  the  Ihie  described 
by  us,  viz.:  That  a  sale  of  the  stock  be  made 
outright  to  your  company.  That  the  com- 
pany should  give  its  note  secured  by  the 
stock  and  certain  number  of  bonds  as  ool- 
lateral.  Such  a  trade  would  be  acceptable, 
not  only  to  me,  but  to  all  of  the  other  stock- 
holders whom  I  represent  I  have  endeavor- 
ed to  have  Mr.  Phinizy  recede  from  his  oppo- 
sition, but  Ineffectually.  I  enclose  you  here- 
with a  copy  of  the  letter  addressed  to  me 
by  Mr.  Phinizy  on  November  7th,  authoriz- 
ing me  to  make  yen  a  proposition  contained 
in  my  letter  of  even  date.  As  you  will  note 
from  Mr.  Phinizy's  letter,  I  am  authorized 
to  make  such  a  trade  up  to  December  7th. 
In  the  event  you  find  it  possible  to  consum- 
mate the  transaction  along  the  line  of  my 
letter.  I  would  respectfully  suggest  that  you 
act  very  promptly,  as  my  authority  from  Mr. 
Phinizy  expires  30  days  from  that  date,  No- 
vember 7th,  and,  in  the  event  we  do  not 
trade  with  him  now,  I  fear  that  I  may  not 
be  able  to  do  so  later  except  for  cash. 
••Very  truly  yours,  Wm.  E.  Bu^h." 

On  December  5,  1903,  the  board  of  direct- 
ors of  the  Augusta-AIken  Railway  &  Elec- 
tric Company  took  the  following  action  as 
shown  by  the  minutes:  "The  proposition  of 
W.  E.  Bush,  for  himself  and  his  associates, 
to  sell  to  the  company  their  holdings  in  the 
capital  stock  of  the  Augusta  Railway  & 
Electric  Company  was  again  presented  and 
fully  discussed.  Upon  motion  of  Mr.  Jackson, 
seconded  by  Mr.  Rutherford,  Mr.  Jackson 
was  authorized  to  send  a  telegram  as  fol- 
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lows:  To  Wnu  BL  Bnsli:  We  accept  your 
proposition-  siylng  us  option  for  12  months, 
with  interest  at  7  per  cent  per  annum  from 
date  option  is  signed  until  payment'" 

On  the  same  day  Jackson  sent  to  Bush  the 
telegram  above  stated.  Also  during  that  day 
Bush  telegraphed  to  Jackson  as  follows: 
"Telegram  recelTed,  and  we  stand  ready  to 
close.  When  will  you  be  home?*'  And  Jack- 
son replied:  "Meet  me  my  office  Monday  to 
close  details."  On  the  same  day  Bush  testi- 
fied he  wrote  to  Phinizy,  Inclosing  a  copy 
of  the  telegram  from  Jackson  and  of  his 
reply.  As  to  what  transpired  after  that  time 
the  evidence  is  very  conflicting. 

Bush's  evidence  tended  to  show  the  fol- 
lowing state  of  facts:  He  at  once  had  his  at- 
torney and  Jackson  to  begin  the  prepara- 
tion of  a  formal  contract  carrying  out  the 
terms  of  the  sale  of  the  option,  which  would 
be  satisfactory  to  Phinizy  and  to  the  com- 
pany on  the  basis  of  Bush's  letter  to  Jackson 
of  November  7th.  Jackson  was  willing  to 
carry  out  the  contract  Bush  stated  to  Phin- 
izy that  the  transaction  was  ready  to  be 
closed  when  they  would  sign  the  agreement 
He  went  to  Phinizy  quite  a  number  of  times 
with  memoranda  of  various  kinds  embodying 
the  provisions  of  the  trade,  but  to'  all  of  them 
Phinizy  would  raise  some  objection — ^not  to 
the  substance,  but  to  matters  of  words  and 
expressions.  He  did  not  retire  from  the 
trade,  or  express  himself  as  dissatisfied  with 
It  or  as  refusing  to  carry  it  out  On  the 
contrary,  he  was  profuse  in  his  expressions 
of  pleasure  at  the  profits  he  was  going  to 
make.  On  the  10th  of  December  Jackson 
was  pressing  Bush  to  know  when  Phinizy 
would  carry  out  the  trade.  A  memorandum 
of  agreement  had  been  prepared,  and  Bush 
took  it  to  Phinizy  and  asked  if  .the  latter 
would  approve  it  saying  that,  if  so,  he 
would  send  it  off  to  the  company  for  signa- 
ture. Phinizy  declined  to  sign  the  agree- 
ment or  to  approve  it.  Bcsh  asked  him  why, 
to  which  he  replied,  simply,  that  he  would 
not  do  so.  Bush  produced  the  letters  and 
telegrams,  and  asked  him  to  state  in  what 
particular  the  contract  presented  varied  from 
the  trade  made  under  his  authority;  the  pur- 
pose being  to  send  the  contract  to  the  com- 
pany for  execution.  He  did  not  dispute  the 
authority,  but  refused  to  deliver  the  445 
shares  of  stock  until  Bush  agreed  to  relin- 
quish his  compensation.  After  some  discus- 
sion, apprehending  serious  financial  loss  and 
liability,  on  account  of  his  agreement  with 
Jackson,  if  the  trade  should  not  proceed  Bush 
consented  to  leave  the  matter  of  his  compen- 
sation to  the  sense  of  right  and  Justice  of 
Phinizy,  and  wrote  and  delivered  to  him  the 
following  letter: 

"December  16,  1903. 

"Leonard  Phinizy,  Esq.,  City — ^Dear  Sir: 
In  the  matter  of  the  proposed  sale  of  your 
Augusta  Railway  &  Electric  Company  stock, 
I  beg  to  say  that  I  am  willing,  so  far  as  your 
stock  is  concerned,  to  leave  the  matter  of  my 


oompensatlQD  to  your  sense  of  right  and  Jas> 
tice. 

"Yours  truly,  Wm.  E.  Bush." 

After  that  the  contract  was  signed  by  Phini- 
sy  on  December  28th.  On  January  2,  1904, 
the  board  of  directors  of  the  Augusta-Aiken 
Railway  &  Electric  Company  passed  the  fol- 
lowing resolution:  "Resolved,  that  the  pro- 
posed agreement  between  this  company  and 
Leonard  Phinizy,  for  the  acquisition  of  445 
shares  of  the  capital  stock  of  the  Augusta 
Railway  &  Electric  Cqmpany,  be  entered  into, 
and  that  the  president  and  secretary  of  this 
company  be,  and  they  are  hereby,  authorized 
and  directed  to  execute  the  said  agreement  for 
and  on  behalf  of  the  company,  and  to  do  all 
other  things  that  are  necessary  and  conven- 
ient to  carry  out  the  terms  and  conditions  of 
the  same."  The  agreement  was  then  signed 
by  it  through  its  oflScers,  In  April  following, 
the  option  was  exercised  and  tUe  stock  was 
bought  outright  and  paid  for  in  cash.  The 
agreement  which  was  signed  provided  for  in- 
terest to  run  from  its  date ;  that  there  should 
be  paid  for  the  option  $18,000  in  bonds  (cov- 
ering the  proportion  which  Phinizy's  shares 
bore  to  the  entire  shares  sold);  that  within 
10  days  from  the  executlcm  of  the  written 
contract  the  bonds  and  stock  should  be  de- 
posited with  a  named  company;  that  any 
dividends  declared  should  be  paid  to  Phinizy, 
but  should  be  treated  as  a  part  of  the  pur- 
chase money  if  the  option  should  be  exercised. 
The  owners  of  stock,  other  than  Phinizy, 
made  a  separate  agreement  for  the  sale  of 
the  stock,  and  this  was  also  carried  out  and 
the  stock  paid  for. 

Phinizy  contended  in  brief  as  follows:  He 
had  assisted  in  the  effort  to  sell  his  stock,  but 
several  efforts  to  reach  an  agreement  had 
failed.  The  authority  to  make  the  contract 
set  out  in  his  letter  of  November  7,  1903,  was 
not  carried  out  within  the  time  limited,  but 
had  expired.  He  neither  agreed  to  continue 
it  nor  waived  any  of  the  terms  of  his  letter. 
On  the  contrary,  after  the  failure  of  consum- 
mation by  December  7th,  he  distinctly  in- 
formed Bush  of  his  refusal  to  proceed  and  of 
the  termination  of  negotiations.  After  that 
time  Jackson  negotiated  with  him  with  a 
view  to  making  a  different  trade,  but  with- 
out success.  In  December  16th,  Bush  came 
to  Iiim  and  again  sought  to  negotiate  with 
him  in  regard  to  his  stock,  saying,  "I  have 
got  a  trade  now  that  will  stick,*'  and  that  the 
trust  company  had  changed  their  minds  and 
would  now  release  the  bonds  to  secure  an  op- 
tion. At  the  same  time  he  presented  for  the 
approval  of  Phinizy  the  written  agreem^it 
which  had  been  prepared.  Phinizy  demurred, 
but  Bush  urged  him  to  "come  back  into  the 
agreement"  and  sign  the  paper.  Under  the 
former  negotiations  he  had  heard  that  Bush 
intended  to  charge  $3.25  on  each  share,  though 
Phinizy  had  Insisted  that  a  meeting  was  to  be 
called  to  fix  the  compensation.  When  he  was 
urged  to  again  make  an  agreement  he  declln- 


fSm.) 


PHINIZT  ▼.  BUSH. 


263 


ed  to  do  80  until  the  queetion  of  compensatloii 
was  determined.  He  told  Bush  that  in  no 
event  would  he  pay  more  than  $1  per  shares 
and  that  he  did  not  think  he  should  pay  any- 
thing, aa  he  had  himself  aided  in  the  elforts 
to  hring  about  a  sala  Bush  offered  to  leave 
the  matter  of  his  compensation  to  Phinizy's 
sense  of  right  and  justice,  and  wrote  and  de- 
livered the  letter  above  quoted.  Thereupon, 
under  the  terms  of  this  letter,  Phlnizy  agreed 
to  proceed,  and  afterwards,  on  December 
28th,  signed  the  contract,  which  was  subse- 
quently approved  by  the  directors  of  the  com- 
pany and  signed,  and  at  a  still  later  date  car- 
ried out  by  the  exercise  of  the  option. 

The  jury  found  for  the  plaintiff  the  amount 
sued  for,  with  interest  To  a  refusal  of  a 
new  trial  the  defendant  excepted. 

Wm.  H.  Fleming,  for  plaintiff  in  error.  La- 
mar ft  Callaway,  for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  William  £1  Bush  sued  Leonard 
Phlnizy  for  commissions  alleged  to  be  due 
him  as  a  broker  for  services  rendered  by 
him  in  selling  for  the  defendant  445  shares 
of  stock  hi  the  Augusta  Railway  &  Electric 
Company  to  the  Augusta-Aiken  Railway  Jk 
Electric  Company.  The  jury  found  in  favor 
of  the  plaintiff  $1,446.25,  besides  interest  A 
motion  for  a  new  trial  was  overruled  and 
the  defendant  excepted.  The  motion  con- 
tained numerous  grounds,  but,  under  the 
view  we  take,  it  will  be  unnecessary  to  dis- 
cuss them  in  detalL 

1-3.  Where  an  owner  of  property  employs 
a  broker  to  procure  a  purchaser,  the  general 
rule  is  that  in  order  to  earn  his  commission, 
he  must  procure  a  purchaser  who  is  able, 
ready,  and  willing  to  purchase  on  the  terms 
prescribed  by  the  owner,  and  offers  to  do  so; 
and  the  burden  of  showing  this  is  on  the 
broker  if  he  sues  to  recover  commissions. 
dr.  Code  1885,  S  3015.  If  the  broker  does 
this,  and  the  sale  is  not  completed  solely 
through  the  fault  of  the  owner  or  his  in- 
ability to  make  a  good  title,  he  is  liable  for 
the  commissions.  Doonan  v.  Ives  &  Krouse, 
73  Ga.  295;  Davis  v.  Morgan,  96  Ga.  518, 
28  S.  B.  417.  So,  also,  If  the  owner  inter- 
feres and  makes  the  sale  himself  to  the  pur- 
chaser thus  procured.  Gresham  v.  Connally, 
114  Ga.  906,  41  a  a  42.  And  this  is  true, 
even  if  he  makes  some  modification  in  the 
terms.  If,  however,  the  customer  procured 
by  the  broker  should  be  accepted  by  the  prin- 
cipal, the  burden  would  be  upon  the  latter  to 
show  that  the  purchaser  was  not  able  to 
comply  with  the  contract  Davis  v.  Morgan, 
96  Oa.  620,  23  S.  B.  417.  If  the  duty  of  the 
broker  under  his  employment  is  not  merely 
to  procure  a  purchaser,  but  also  to  do  some 
other  act  the  broker  suing  for  commissions, 
after  showing  his  employment  must  also 
show  that  he  performed  the  obligations  un- 
dertaken by  him,  unless  performance  was 
prevented  by  the  fault  of  the  principal.  19 
Oyc  27&    We  omit  any  discussion  of  ques- 


tions of  adopti(m  by  ratiflcatlon  of  acts  of  an 
unauthorized  person  purporting  to  act  as 
agent  or  of  intervention  by  the  principal  pre- 
venting the  completion  of  performance  by 
the  broker  within  the  time  prescribed  ac- 
cording to  the  contract  because  no  such  ques> 
tions  are  presented  here.  If  the  thing  to  be 
done  by  the  broker,  whether  procuring  a 
customer  or  effecting  the  transaction,  Is  lim< 
ited  to  l>e  done  in  a  spedfled  time,  he  must 
show  that  it  was  done  within  that  time,  or 
that  the  time  was  extended  or  the  limitation 
waived;  and  if  the  owner  had  ceased,  to  be 
bound,  by  reason  of  the  terms  of  bis  contract 
even  if  he  should  afterwards  sell  to  the  same 
person  with  whom  negotiations  had  been  had 
prior  to  the  expiration  of  the  time  limited, 
unless  the  delay  was  caused  by  the  negli- 
gence, fraud,  or  default  of  the  owner,  this 
would  not  give  a  right  to  commissions.  19 
Cyc  254,  and  citations;  Emery  v.  Atlanta 
Exchange,  88  Ga.  321,  14  S.  Ei  556. 

Under  his  letter  to  Jackson  dated  Novem- 
ber 7,  1903,  Bush  agreed  to  give  Jackson  the 
option  of  purchasing  the  stock  owned  by 
him  and  represented  by  him  as  trustee  at 
a  fixed  price.  For  this  option  there  was  to 
be  paid  $40,000  in  bonds,  and  if  the  option 
was  exercised  and  the  stock  paid  for  the 
bonds  should  be  returned;  otherwise,  not 
Both  stock  and  bonds  were  to  be  deposited 
In  the  custody  of  the  Georgia  Railroad  Bank 
or  with  the  Equitable  Security  Company,  as 
Bush  should  elect  Bush  was  not  only  to 
make  the  offer  for  acceptance  by  Jackson, 
but  if  it  was  accepted,  he  was  to  select  the 
depository  where  the  stock  and  bonds  were 
to  be  deposited  and  held  together  in  trust 
for  the  owners  of  the  stock.  This  was  an 
integral  part  of  the  contract  allowing  an  op- 
tion. In  the  letter  from  Bush  to  Jackson 
no  time  was  specified.  Hence  a  reasonable 
time  might  have  been  contemplated.  But 
Phlnizy  had  not  only  70  shares  in  the  ''pool,'* 
but  875  shares  beside.  He  wrote  the  letter 
authorizing  Bush  to  sell  all  of  his  shares 
**in  accordance  with*'  the  letter  to  Jackson, 
and  agreed  that  he  would  pay  for  Bush*s 
service  in  making  the  trade  what  the  other 
stockholders  should  pay;  but  not  being  satis- 
fled  to  leave  the  matter  of  time  as  in  the  oth- 
er letter,  he  added:  "This  authority  is  good 
for  80  days  only,  to  expire  December  7, 1903." 
The  other  stockholders  agreed  to  a  different 
character  of  trade,  selling  the  stock  itself, 
instead  of  an  option;  but  Phlnizy  declined  to 
do  this,  and  he  was  later  segregated  from 
them,  and  the  trade  proceeded  on  the  orig- 
inal basis  as  to  him.  Relatively  to  him  and 
his  stock,  the  duties  incumbent  on  Bush  un- 
der the  letters  referred  to  above  remained, 
and  must  have  been  complied  with  In  the 
time  limited,  unless  it  was  extended,  or  un- 
less compliance  was  prevented  by  the  fault 
of  Phlnliy,  in  order  to  bind  him  to  pay  com- 
missions. 

Bear  in  mind  that  this  was  not  a  com- 
plete sale  of  his  stock,  but  a  contract  for  an 
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option.  It  might  be  termed  a  sale  of  an  op-* 
tlon.  The  honda  instead  of  cash,  were  to 
be  paid  and  deposited  for  the  option.  If  it 
had  been  cash  to  be  paid*  and  the  time  had 
been  limited,  there  could  be  no  doubt  that  it 
would  have  been  necessary  for  the  cash  to 
have  been  paid  or  offered  within  that  time, 
in  order  to  have  bound  Phlnizy.  If  an  owner 
of  property  should  say  that  a  purchaser 
might  have  an  option  for  a  deflnite  time,  by 
paying  a  given  amount  in  cash  by  a  fixed 
date,  it  could  not  be  claimed  that  the  propos- 
ed purchaser  could  merely  say  that  he  would 
agree  to  take  the  option,  and  bind  the  own- 
er without  payment  And  if  a  broker  was 
employed  to  sell  the  option  by  a  named  day 
to  a  purchaser  for  a  cash  consideration,  he 
could  not  say  he  had  earned  his  commissions 
by  agreeing  for  a  credit,  or  to  extend  the 
time  for  payment  beyond  that  day,  substitut- 
ing in  place  of  the  cash  wliich  he  was  au- 
thorized to  accept  a  promise  of  the  other  par- 
ty to  pay  at  some  indefinite  time,  or  In  a 
reasonable  time.  Here  the  bonds  take  the 
place  of  cash  In  the  illustration.  The  point 
is  controlled  in  principle  by  the  decision  in 
Emery  v.  Atlanta  Exchange,  88  Ga.  321,  327, 
14  S.  Ew  556.  See,  also,  Larned  v.  Went- 
worth,  114  6a.  208,  30  S.  E.  855.  In  Emery's 
Case  it  was  said:  "In  this  case,  the  true  tetft 
whether  that  compensation  was  earned  is 
this:  Was  the  sale  completed  within  the 
agreed  time;  and  if  not,  did  the  brokers 
within  that  time  put  the  seller  in  a  situation 
where,  on  failing  to  make  the  sale,  he  would 
have  been  liable  to  a  good  action  by  the 
purchaser  for  such  failure?  In  other  words, 
the  sale  would  have  to  occur  within  the 
time  agreed,  or  else  be  postponed  beyond 
that  time  by  the  seller's  fault  See  Hyams 
V.  Miller,  71  Ga.  008.  It  is  plain  that  the 
purchaser  could  not  maintain  his  action  with- 
out having  tendered  the  purchase  money  be- 
fore the  option  expired."  Under  the  undis- 
puted evidence,  the  bonds  were  not  put  up  as 
payment  for  the  stock,  nor  was  the  depository 
named,  so  far  as  disclosed,  before  December 
7th,  when  the  time  fixed  expired,  nor  is  there 
any  evidence  that  Phlnizy  prevented  the  com- 
pletion of  the  trade  by  that  date.  Unless 
Phlnizy  waived  this,  or  extended  the  time, 
Jackson  could  not  have  compelled  him  to 
proceed  by  merely  agreeing  within  the  time 
limited  that  he  would  take  the  option  and 
pay  for  it  later;  and  Bush  could  not  say  that 
he  had  completed  his  work  and  earned  his 
commissions. 

4.  While  a  contract  may  be  closed  by  a 
letter  or  telegram,  and  become  binding,  yet, 
before  it  is  a  binding  trade,  there  must  be  a 
mutual  assent  of  the  parties  to  the  same 
thing  in  the  same  sense.  If  it  is  claimed  that 
a  seller  has  become  bound  by  the  acceptance 
of  his  offer  by  the  buyer,  the  offer  must  be 
accepted  unequivocally,  unconditionally,  and 
without  variance.  Robinson  v.  Weller,  81 
Ga.  704,  8  S.  E.  447.  Treating  the  two  letters 
of  November  7th  as  applying  to  Phinl^'s 


stock  alone,  was  the  telegram  of  Jackson  to 
Busli,  dated  December  5tli,  such  an  accept- 
ance of  the  proposition  made  as  sufficed  to 
bind  Phinizy?  We  think  there  was  a  vari- 
ance between  the  offer  and  the  acceptance. 
The  letter  of  Bush  to  Jackson,  dated  No- 
vember 7th,  provided  that,  in  the  event  the 
option  should  be  exercised,  there  should  be 
added  to  the  price  of  50  cents  on  the  dollar 
of  the  par  value  of  the  stock  interest  at  the 
rate  of  7  per  cent  per  annum  on  the  purchase 
price  of  the  stock,  '*and  the  said  interest  shall 
be  calculated  from  the  date  of  this  option  up 
to  and  Including  the  date  upon  which  it  is 
exercised."  What  was  "the  date  of  this  op- 
tion"? Was  it  the  date  of  the  letter  making 
the  offer?  Or,  if  not,  what  date?  Certainly 
not  later  than  its  acceptance.  It  could  hard- 
ly be  that  Phinizy  should  be  bound  and  liable 
for  commissions  on  the  ground  that  there 
was  a  complete,  binding  option  contract,  and 
yet  interest  did  not  run.  The  parties  subse- 
quently drew  and  signed  on  December  28th 
a  more  formal  contract,  but  there  is  nothing 
on  the  face  of  the  original  letter  providing 
for  It  The  telegram  of  Jackson,  dated  De- 
cember 6th,  says  that  the  proposition  for  an 
option  for  12  months  is  accepted,  **wlth  inter- 
est at  7  per  cent,  per  annum  from  date  op- 
tion is  signed  until  payment"  This  evident- 
ly contemplated,  not  the  date  of  the  telegram, 
or  of  the  letter  of  November  7th,  but  a  fu- 
ture date,  when  some  other  signing  should 
take  place.  This  was  not  an  acceptance  of 
the  offer  without  a  variance  or  modification. 
The  telegram  was  not  a  hasty  or  careless 
one.  It  was  shown  to  have  been  folly  dis- 
cussed and  carefully  authorized  at  a  meeting 
of  the  board  of  directors  of  the  electric  rail- 
way company,  for  whom  Jackson  was  acting. 
It  also  referred  to  the  option  accepted  as  one 
for  12  months,  while  strictly  it  was  offered 
for  6  months,  with  the  right  to  continue  it 
for  6  months  more  by  making  a  certain  pay- 
ment But,  as  it  was  stated  that  ''we  accept 
your  proposition  giving  us  an  option  for  12 
months,"  this  language  could  be  considered 
in  connection  with  the  proposition,  and  was 
not  necessarily  a  variance,  except  where 
plainly  so. 

For  the  reasons  stated,  the  sending  of  the 
telegram  by  Jackson  to  Bush  on  December 
5th  did  not  of  itself  create  a  contract  binding 
on  Phlnizy,  and  therefore  did  not  alone  en- 
title Bush  to  commissions  on  the  basis  of 
Phinizy's  letter  to  him  of  November  7th. 
An  owner  may  agree  to  a  variation  or  modifi- 
cation of  the  terms  of  a  proposed  contract 
and,  if  he  does  so,  he  will  be  bound  by  the 
contract  as  varied.  If  the  broker  under- 
takes to  vary  or  modify  the  terms  of  the 
offer,  the  principal  may  reject  the  change, 
and  decline  to  be  bound,  or  he  may  ratity 
the  change  and  will  then  be  bound  as  if  hs 
had  authorized  It  As  to  what  transpired  be- 
tween Decemljer  5th  and  Deceml)er  IGtli, 
the  evidence  was  coufileting — whether  Phin- 
izy   declared    the    transaction   at    an   end. 


Om.) 


PHINIZT  ▼.  BUSa 


265 


and  sntMeqnently  was  induced  to  again  take 
up  negotiations  and  proceed  under  a  new 
agreement  from  Bush  aa  to  his  compensa- 
tion, or  whether  the  modified  acceptance 
was  ratified  and  the  trade  treated  aa  In  force 
while  a  formal  written  contract  was  being 
prepared  with  the  concurrence  of  Phlnlzy  to 
perfect  it  There  was  some  eridenoe  that 
the  trade  was  spoken  of  after  December  7th 
by  the  parties  as  a  proposed  agreement  and 
a  proposed  sale,  and  this  was  urged  as  a 
circumstance  to  corroborate  the  view  that  the 
contract  was  not  considered  by  the  parties 
as  binding ;  but  there  was  conflict  as  to  what 
took  place,  and  that  was  for  the  jury. 

6.  Phinl^  was  not  bound  prior  to  Decem- 
ber 16th,  unless  he  ratified  the  modifications 
already  referred  to,  so  as  to  waive  comple- 
tion In  the  time  limited  by  him  In  his  letter 
of  November  7th,  and  accept  the  change  as 
to  Interest  If  be  did  not  do  this,  he  had  a 
right  to  decline  to  go  forward  with  the  mat- 
ter, whether  or  not  his  doing  so  would  have 
caused  Bush  Inconvenience  or  the  loss  of  a 
sale  of  his  own  stock  or  other  stock.  He  was 
entitled  to  stand  on  his  contract,  whether  it 
was  a  liberal  one  or  a  strict  one.  Nor  would 
the  mere  fact  that  he  may  have  made  a  profit 
on  his  stock  affect  the  question  of  whether 
or  not   Bush  was  entitled  to  commissions. 

Again  it  Is  said  that  the  final  contract 
signed  varied  from  the  primary  proposal. 
It  named  the  date  when  Interest  should  run 
according  to  the  telegram  of  Jackson  dated 
December  5th,  and  it  provided  10  days  after 
signature  for  depositing  the  stock  and  bonda 
If  Jackson  was  acting  for  the  electric  com- 
pany, the  placing  of  its  name  as  the  pur- 
chaser in  the  formal  contract,  without  ob- 
jection from  Phlnlzy,  would  not  amount  to 
a  novation.  There  were  other  minor  changes, 
but  they  appeared  to  be  in  Phlnizy's  favor. 
If  a  person  agrees  to  one  contract,  he  is  not 
bound  to  sign  another  varying  from  the  first, 
unless  he  assents  to  the  change.  This,  of 
course,  he  can  do,  and  be  bound.  Gilder  v. 
Darls,  187  N.  Y.  504,  33  N.  B.  509,  20  L.  R. 
A.  398;  4  Am.  ft  Eng.  Encyc.  Law  (2d  Ed.) 
974,  and  citations ;  note  to  Walker  v.  Osgood, 
98  Mas&  348,  93  Am.  Dec  175. 

6,  7.  If  Phlnlzy  was  already  liable  to  Bush 
for  full  commissions,  and  Indebted  therefor 
under  his  letter  of  November  7th,  an  agree- 
ment to  take  less,  without  any  new  considera- 
tion, would  not  be  binding.  Section  8735  of 
the  Civil  Oode  of  1895  provides  that  *'an 
agreement  by  a  creditor  to  receive  less  than 
the  amount  of  his  debt  cannot  be  pleaded  as 
an  accord  and  satisfaction,  unless  it  be  ac- 
tually executed  by  the  payment  of  the  money, 
or  the  giving  of  additional  security,  or  the 
substitution  of  another  debt  or  some  other 
new  consideration."  Davis  &  Co.  v.  Morgan, 
117  Ga.  504,  43  S.  B.  732,  61  L.  R.  A.  148, 
97  Am.  St  Rep.  171.  This  rule  has  reference 
to  a  fixed  liability  or  duty,  and  would  not 
preclude  an  accord  and  satisfaction  by  se- 
curing a  doubtful  claim,  or  by  an  agree- 


ment based  on  a  new  consideration.  Civ. 
Code  1895,  H  3732,  3734.  If  Phlnlzy  bad  al- 
ready become  bound  by  the  contract  for  the 
sale  of  the  option,  and  had  become  liable 
for  a  definite,  fixed  commission,  and  assent- 
ed to  the  changes  above  referred  to  in  the 
prerparatlon  of  the  formal  contract,  but  re- 
fused to  sign  not  on  the  ground  of  any  ob- 
jection to  the  waiting  as  not  carrying  out  the 
previous  contract  but  merely  to  compel  a 
waiving  or  partial  remission  of  commissions 
already  incurred,  the  agreement  of  Decem- 
ber 16th  would  be  without  consideration. 
Mooney  v.  Elder,  56  N.  Y.  238.  And  see 
Fenn  v.  Ware  &  Owens,  100  Qa.  563,  28  8.  E. 
238.  But  if  Phlnlzy  was  not  already  bound 
and  liable  for  a  fixed  commission  before  the 
agreement  of  December  16th,  and  in  order  to 
Induce  him  to  make  a  contract  Bush  agreed 
to  leave  the  amount  of  compensation  to  his 
determination,  such  agreement  took  the  place 
of  the  original  one  as  to  commissions.  Its 
effect  is  not  now  before  us. 

As  Jackson,  or  his  principal,  agreed  to 
trade  with  other  sellers  of  stock  in  a  separate 
and  different  way,  and  to  deal  with  Phlnlzy 
alone,  he  could  not  be  held  responsible  for  re- 
sults of  a  breach  as  if  on  a  joint  contract 
Either  it  was  joint  or  several  as  to  him.  If 
It  was  Joint  there  was  no  right  to  turn  !t  in- 
to a  several  contract  except  by  his  consent 
If  It  was  not  several  at  the  outset  but  be- 
came so  by  agreement  then  as  against  him  it 
could  not  be  treated  as  a  joint  contract  We 
think  the  charge  of  tbe  court  touching  the 
contention  of  Bush  as  to  possible  damages  to 
him  from  a  refusal  of  Pblnizy  to  consummate 
the  trade,  without  further  explanation  as  to 
the  rule  touching  nonliability  of  an  agent  act- 
ing for  his  principal,  was  calculated  to  make 
an  erroneous  impression  on  the  jury,  and  one 
which  may  have  had  a  serious  effect  upon 
their  verdict  The  situation  of  Bush  could 
be  shown  In  explanation  of  his  conduct ;  but 
his  mere  contention  as  to  the  legal  effect  of  a 
refusal  by  Phlnlzy  should  not  have  been  left 
to  stand,  without  explanation,  where  the 
judge's  attention  was  called  to  it  by  requests. 
The  requests  themselves,  however,  in  this 
case,  were  subject  to  criticism. 

8-11.  As  to  the  liability  of  an  agent  on  con- 
tracts, entered  into  in  his  own  name,  eection 
8022  of  the  Civil  Code  of  1895,  declares: 
'*The  form  in  which  the  agent  acts  Is  Imma- 
terial; if  the  principal's  name  is  disclosed, 
and  the  agent  professes  to  act  for  him,  it  will 
be  held  to  be  the  act  of  the  principal."  Sec- 
tion 3039  reads:  "Where  the  agency  is 
known,  and  the  credit  is  not  expressly  given 
to  the  agent  he  Is  not  personally  responsible 
upon,  the  contract  The  question  to  whom 
the  credit  is  given  is  a  question  of  fact  to  be 
decided  by  the  jury  under  the  circumstances 
in  each  case."  An  agent  may  expressly  con- 
tract on  his  own  credit  and  be  bound,  even 
though  his  principal  be  known.  The  declara- 
tion of  Intention  and  agreement  in  writing 
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on  the  part  of  the  agent  to  bind  himself  per- 
sonally may  be  so  explicit  as  to  admit  of  no 
denial  by  paroL  But  usually,  where  the  prin- 
cipal Is  disclosed*  the  question  is  one  of  fact 
deyeland  v.  Stewart,  8  Ga.  283 ;  Fleming  v. 
Hill,  62  Ga.  751;  Nail  r.  Farmers'  Ware- 
house Co.,  85  Ga.  770.  22  8.  B.  665 ;  Partridge 
T.  Hollinshead,  105  Ga.  278,  30  S.  B.  787; 
Baleigh  ft  Gaston  B.  €k).  v.  Pullman  Co.,  122 
Ga.  700,  50  S.  B.  1008.  See,  also,  on  this  sub- 
ject, 1  Am.  ft  Bng.  Bncyc  L.  1118,  and  cita- 
tions;   19  Cyc  802,  and  citations. 

It  was  also  an  erroneous  statement  of  the 
defendant's  contention  to  say  that  **Mr.  Phin- 
Izy  says  that  he  owes  Mr.  Bush  absolutely 
nothing."  The  jury  may  hare  been  caused 
to  believe  that  the  issue  was  whether  the 
plaintiff  should  be  paid  for  his  work  $3.25 
per  share  or  nothing,  while  the  real  Issue  on 
this  feature  of  the  case  was  whether  the 
measure  of  bis  compensation  was  to  be  on 
the  basis  of  the  original  letters  of  November 
7,  1903,  on  which  the  suit  was  based,  or  ae- 
oordlng  to  the  agreement  contained  in  Bush's 
letter  of  December  16th.  In  his  answer  to 
the  petition  the  defendant  denied  that  he 
owed  the  plaintiff  anything  under  the  con- 
tract sued  on,  but  stated  that  he  had  offered 
to  pay,  and  was  still  willing  to  pay,  $1  per 
share;  that  this  was  under  the  agreement 
of  December  16th,  and  not  the  one  on  which 
the  suit  was  founded;  and  that  plaintiff  was 
not  entitled  to  recover  on  such  contract  The 
expression  used  in  the  charge  that  if,  within 
the  time  limited  in  Phinizy's  letter  of  Novem- 
ber 7th,  Bush  had  sold  Phinizy's  stock,  *'and 
this  sale  had  been  consummated  and  closed, 
so  far  as  Bush  could  close  the  same,"  he 
would  have  earned  his  commissions,  was  sub- 
ject to  misinterpretation.  It  might  have  led 
the  jury  to  think  that,  if  Bush  had  done  all 
he  could  to  close  the  trade,  he  was  entitled  to 
commissions,  whether  or  not  he  had  succeed- 
ed, or  had  fulfilled  the  conditions  of  Phinizy's 
letter,  and  whether  or  not,  if  he  failed,  any 
fault  of  Phinizy's  caused  the  failure.  Our 
learned  brother  of  the  circuit  bench  probably 
did  not  mean  this,  but  the  jury  may  have  so 
understood. 

We  hardly  think  that  the  reference  to  the 
sale  of  the  stock,  and  the  consummation  by 
delivery,  and  payment  of  the  "money';  there- 
for, complained  of  in  the  fourteenth  ground 
of  the  motion,  was  entirely  clear,  taken  with 
the  context  in  which  it  was  used.  It  must 
be  borne  in  mind  that  the  thing  which  had  to 
be  done  within  the  limit  of  80  days  was  to 
close  the  sale  or  trade  for  an  option  and  do 
what  was  required  for  that  purpose  under 
the  terms  of  the  letters  of  November  7th. 
The  final  delivery  of  the  stock  itself  to  the 
purchaser,  if  the  option  were  exercised,  and 
the  payment  of  the  money  therefor,  was  a 
matter  for  later  consummation.  Doubtless 
this  was  what  the  presiding  judge  had  in 
view.    The  case  is  one  of  closely  contested 

^dence^  and»  in  view  of  some  inaccuracies 


In  the  charge,  we  think  there  should  be  a 
new  trial. 

Other  grounds  of  the  motion  need  no  fur- 
ther discussion.  Bxcept  so  far  as  indicated 
in  this  opinion,  they  would  not  require  a  new 
trial. 

Judgment  reversed.  All  the  Justices  con- 
ear  except  HOLDBN,  J.,  not  presiding. 

(129  Oa.  526) 
WBSTEBN  ft  A.  B.  CO.  v.  TATB  et  al. 
(Supreme  Court  of  Georgia.    Nov.  15,  1907.) 

1.  Trespass— Action— Pabties. 

When  the  cause  of  action  alleged  is  an  In- 
jury both  to  the  possession  and  to  the  estate  in 
fee,  affecting  all  the  plaintiffs,  though  in  differ- 
ent degrees,  a  tenant  for  life  of  an  undivided 
part  of  the  land,  and  the  remaindermen,  who  al- 
so own  the  fee  in  the  balance  of  the  land,  may 
join  in  an  action  for  the  recovery  of  damages. 

[Bd.  Note.— For  cases  in  pohit,  see  Cent  Dig. 
vol.  46,  Trespass,  S  74.] 

2.  Ratlroaos  —  FiBEs  —  Acnow  —  Instruc- 
tions. 

The  charge  on  the  subject  of  the  duty  of  a 
railroad  company  to  exercise  ordinary  care  in 
keeping  its  right  of  way  clear  of  combustible 
matter  was  not  open  to  the  criticism  that  it  im- 
plied a  duty  to  exercise  ordinary  care  in  Iceeping 
the  right  of  way  absolutely  clean. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  §S  1673-1676,   1754.] 

S.  TRiAii  —  Instructions  —  Crkdibilitt  of 
Witnesses. 

A  charge  relating  to  the  credibility  of  wit- 
nesses, in  effect  that,  if  any  conflicts  between 
witnesses  are  found,  the  Jury  should  attempt  to 
reconcile  such  conflicts  without  imputing  oer- 
jury  to  any  witness,  but,  if  unable  to  do  so,  then 
to  ascertam  the  truth  '*in  the  light  of  all  the 
circumstances  as  detailed  from  the  witness  stand, 
and  in  the  light  of  human  conduct  and  of  rea- 
son and  common  sense,"  does  not  withdraw  from 
the  consideration  of  the  jury  any  documentary 
evidence,  and  especially  so,  when  the  jury  is  in- 
structed in  another  portion  of  the  charge  to 
take  into  consideration  all  the  evidence  in  the 
case. 

4.  Evidence— Value-Taxpayer's    Rbtuen— 
A  omission  B— Instruction  s. 

The  return  of  a  taxpayer,  as  contained  in 
the  tax  receiver's  digest  may  be  considered  by 
the  jury  on  the  issue  of  the  value  of  the  prop- 
erty therein  included,  as  an  admission.  Such 
admission  is  not  conclusive  evidence  of  the 
value  of  the  property.  An  instruction  which 
does  not  in  terms  state  that  the  jury  may  con- 
sider such  return  as  in  the  nature  of  an  admis- 
sion, but  that  they  might  consider  it  as  a  cir- 
cumstance of  the  case,  will  not  require  the  grant 
of  a  new  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §S  651-659.] 

5.  Railroads-Fires— Measure  or  Damages. 

Where  there  is  a  diminution  in  value  of 
land  caused  by  the  negligent  firing  and  destruc- 
tion of  growing  timber  thereon,  tne  measure  of 
damages  is  the  diminution  in  the  market  value. 
In  cases  where  growing  timber,  much  of  which 
is  young  and  imniature,  is  destroyed  by  fire  as  a 
consequence  of  a  negligent  tort  and  there  is  no 
depreciation  in  the  maritet  value  of  the  land  by 
reason  of  the  destruction  of  the  timber,  the 
measure  of  damages  is  the  value  of  the  timber 
destroyed  in  its  then  state  as  attached  to  the 
land  on  which  it  grew.  Both  of  these  principleR 
may  be  charged  in  the  same  case,  if  the  factB 
are  such  as  to  warrant  It 

FEd.  Note.— For  casea  in  point  see  Cent  Dig. 
vol.  41,  Railroads,  S  1737.] 
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6.  TBIAL— IlfSTBt7CriON»— REQUKSn. 

The  failure  to  give  in  charge  a  pertinent 
tixstrnction  not  requested  in  writing  will  not  re- 
quire a  new  trial,  where  the  general  charge  sub- 
stantially covered  the  issues  in  the  case. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
TOL  46,  Trial,  U  651-659.] 

(Sjllabus  b7  the  Court.) 

Error  from  Superior  Court,  Gordon  Comi- 
ty:  A.  W.  Flte,  Judge. 

Action  by  Winnie  Tate  and  others  against 
the  Western  &  Atlantic  Railroad  Company. 
From  a  judgment  for  plaintiffs,  defendant 
brings  error.    Affirmed. 

Jno.  L.  Tye,  O.  N.  Starr,  and  Neel  &  Pee- 
pies,  for  plaintiff  in  error.  N.  A.  Morris,  F. 
C.  Tate,  and  F.  A.  Cantrell,  for  defendants 
in  error. 

EVANS,  P.  J.  This  is'  an  action  by  Win- 
nie Tate,  Mary  B.  Tate,  Susan  A.  Tate,  Ar- 
thur H.  Tate,  Caleb  R.  Tate,  Samuel  Tate, 
and  Winnie  Tate,  as  next  friend  of  Daniel 
J.,  Willie  C,  and  Winnie  Tate,  against  the 
Western  &  Atlantic  Railroad  Company,  to 
recover  damages  resulting  from  the  firing 
of  the  growing  timber  upon  land  owned  by 
the  petitioners  by  sparks  emitted  in  the  neg- 
ligent operation  of  the  defendant's  train  of 
cars. 

1.  A  new  trial  is  asked  "because,  as  mov- 
ant insists,  the  plaintiffs  brought  and  have 
prosecuted  their  said  action  as  Joint  owners 
of  the  lands  and  timber  growing  thereon,  de- 
scribed in  the  petition  in  said  case;  whereas, 
as  movant  Insists,  the  evidence  introduced 
€m  the  trial  of  said  case  before  the  jury  con- 
clusively established  the  fact  that  one  of  said 
plaintiffs,  to  wit,  Mrs.  Winnie  Tate,  was  and 
Is  the  owner  of  a  life  estate  only  in  the  un- 
divided one-ninth  of  said  land  and  grow- 
ing timber ;  the  other  eight  plaintiffs  owning 
the  estate  in  remainder  in  and  to  said  undi- 
vided one-ninth  of  said  land  and  growing 
timber,  and  also  the  remaining  eight-ninths 
ot  said  land  and  timber  In  fee  simple."  We 
do  not  agree  to  movant's  contention  that  the 
pleadings  necessarily  set  out  that  the  plain- 
tiff's title  is  joint  The  allegation  in  the 
petition  respecting  their  title  is  "that  they 
are  the  ovmers  of  and  are  in  actual  posses- 
sion of  certain  described  land.  This  is  an 
allegation  of  ownership,  but  not  necessarily 
that  plaintiffs  are  joint  tenants  or  tenants 
in  common.  These  plaintiffs  have  a  joint 
Interest  In  the  damage  flowing  from  the  al- 
leged injurious  act  of  the  defendant,  and 
tbere  is  no  reason  why  they  may  not  all 
bsve  redress  in  one  suit  We  have  broken 
away  from  the  abstruse  subtleties  of  com- 
noion-law  pleading,  and  it  is  not  necessary  in 
onr  practice  to  so  model  the  petition  as  to 
differentiate  whether  the  action  be  trespass 
or  on  the  case.  Every  action  is  properly 
brought  in  this  state  which  sets  forth  plain- 
ly, fully,  and  distinctly  the  plaintiff's  cause 
of  action.  McNabb  v.  Lockhart  18  Ga.  496; 
CiT.  Code  1895,  I  4960.    These  plaintiflki,  as 


owners  of  the  entire  fee,  allege  that  they 
have  sustained  damage  because  of  the  de- 
fendant's negligent  acts.  Where  two  or  more 
have  a  joint  interest  in  the  damage  caused 
by  the  destruction  of  timber  by  fire  through 
fault  of  another,  they  may  maintain  a  joint 
action  for  the  loss  without  having  jointly 
the  legal  title  in  the  timber  and  the  land 
upon  which  it  is  growing.  This  is  upon  the 
theory  that  when  the  cause  of  action  alleged 
is  an  injury  both  to  the  possession  and  to  the 
estate  in  fee,  affecting  both  the  tenant  for 
life  and  the  remaindermen,  though  in  differ- 
ent degrees,  they  may  join  in  an  action  for 
the  recovery  of  damages.  Such  joinder  can- 
not possibly  hurt  the  defendant  or  deprive 
it  of  any  defense.  A  recovery  would  be  a 
bar  to  any  subsequent  action  by  any  of  the 
plaintiffs  for  the  same  cause.  Tlie  defend- 
ant Is  in  no  way  inconvenienced  in  making 
its  defense,  and  it  is  to  its  benefit  tliat  It 
may  adjudicate  in  one  suit  its  liability  to 
all  who  have  an  Interest  in  the  freehold. 
The  difficulty  of  apportioning  the  damages, 
in  case  of  a  recovery,  between  the  life  tenant 
and  the  remaindermen,  in  no  wise  concerns 
the  defendant,  for  it  will  be  protected  in  any 
event  by  the  judgment  Mclntyre  v.  West- 
moreland Coal  Co.,  118  Pa.  108,  11  Atl.  808; 
Bach  V.  N.  Y.  Elevated  R.  Co.,  60  Hun,  128. 
14  N.  Y.  Supp.  620;  Cleveland  v.  Grand 
Trunk  R.  Co.,  42  Vt  44fl^;  Gould  on  Plead- 
ing, 188  et  seq. 

Our  attention  is  called  by  the  plaintiff  in 
error  to  the  case  of  Wrightsville  &  Tennille 
R.  Co.  V.  Holmes,  85  6a.  668,  11  S.  E.  658, 
as  maintaining  a  contrary  doctrine.  In  that 
case  Holmes  and  his  wife  sued  for  a  trespass 
to  land.  The  proof  showed  that  Holmes  pur- 
chased the  land  with  his  wife's  money,  but 
took  the  title  in  bis  own  name.  Blandford, 
J.,  in  the  opinion,  said  that  as  *'it  is  clearly 
shown  that  there  is  no  joint  title  in  Holmes 
and  wife,  therefore  it  would  seem,  without 
more,  there  could  be  no  recovery."  The  court 
did  not  make  any  positive  ruling  on  the  sub- 
ject, but  only  said  that  it  seemed  that  where 
an  action  in  trespass  was  jointly  brought  it 
would  fail  if  there  was  no  johit  title.  The 
petition  in  that  case  was  construed  to  have 
alleged  a  joint  title,  and  the  court  was  deal- 
ing with  a  variance  between  the  pleading 
and  proof.  In  the  instant  case  we  hold  that 
an  allegation  that  the  plaintiffs  are  the  own- 
ers of  realty  does  not  necessarily  imply  a 
joint  title,  and  if  the  proof  shows  that  each 
plaintiff  has  some  interest  In  the  whole  land, 
and  their  combined  interests  comprise  the 
full  fee-simple  title,  there  is  no  variance  with 
such  allegation  of  ownership.  Mrs.  Tate's 
life  estate  is  limited  to  an  undivided  one- 
ninth  part  of  the  realty,  but  until  the  par- 
ticular ninth  is  segregated  from  the  whole, 
she  is  interested  in  the  whole  land. 

2.  The  court  charged  tliat  a  railroad  com- 
pany should  use  ordinary  care  in  keeping  its 
right  of  way  clear  of  combustible  matter,  but 
tliat  the  law  does  not  require  a  railroad  com- 
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pany  to  keep  Its  right  of  way  absolutely 
dean;  ''but  if  It  should  use  ordinary  care 
to  do  so,  and  if  It  used  ordinary  care  to  do 
so,  and  leaves  still  accumulated,  the  road 
would  not  be  liable,  but  if  it  did  not  use 
ordinary  care  in  doing  so,  and  the  leaves 
accumulated  and  caught  on  fire  from  sparks 
from  the  engine,  then  it  would  be  liable, 
whether  the  engine  was  properly  equipped 
or  not"  The  criticism  of  this  charge  is  that 
it  was  calculated  to  impress  the  jury  that 
the  railroad  company  was  under  a  duty  to 
exercise  ordinary  care  in  keeping  its  right 
of  way  absolutely  clean.  We  think,  when 
the  charge  in  its  entirety  is  considered,  that 
it  only  amounted  to  an  Instruction  that  the 
duty  imposed  by  law  on  the  railroad  company 
is  to  exercise  ordinary  care  in  keeping  Its 
right  of  way  clear  of  combustible  matter, 
and  not  to  keep  it  absolutely  clean,  and  was 
not  calculated  to  otherwise  impress  the  jury. 
3.  The  charge  must  not  withdraw  from  the 
consideration  of  the  Jury  any  evidence  which 
may  properly  enter  Into  the  solution  of  any 
issue  comprehended  in  the  pleading^  Thus, 
where  one  of  the  parties  relies  in  part  on 
documentary  evidence  to  sustain  his  conten- 
tion, the  Judge  should  not  instruct  the  Jury 
that  the  evidence  is  what  the  witnesses 
swear  upon  the  stand.  Bowden  v.  Achor,  95 
Ga.  245,  22  S.  B.  254;  McLean  v.  Clark,  47 
Ga.  28;  Myers  v.  State,  97  Ga.  79,  25  a  B. 
252.  Wlien  an  attack  for  this  cause  is  made 
on  the  charge,  the  excerpt  criticised  must  be 
considered  in  its  appropriate  context.  It  is 
frequently  impossible  for  a  Judge  to  state  an 
entire. legal  proposition,  with  all  its  qualifi- 
cations and  exceptions.  In  one  clause  or  one 
sentence.  An  isolated  excerpt  may  be  erro- 
neous, because  of  Incompleteness  of  state- 
ment, yet  its  appropriate  context  may  remove 
the  apparent  defect  In  the  present  case  the 
court  in  charging  on  the  credibility  of  wit- 
nesses, after  instructing  the  Jury  that,  if 
there  were  conflicts  in  the  evidence,  they 
should  endeavor  to  reconcile  these  conflicts, 
and  not  impute  perjury  to  any  witness,  said: 
*'6ut  if,  after  an  honest  effort  to  reconcile 
the  evidence,  you  are  unable  to  do  so,  then 
you  should  believe  that  which  to  you  is  the 
most  reasonable  and  credible,  that  which,  as 
honest,  conscientious,  upright,  intelligent  Ju- 
rors, wanting  to  do  right  and  render  a  Just 
verdict,  you  believe  to  be  the  truth  of  the  al- 
leged transaction,  viewing  them  in  the  light 
of  all  the  surrounding  circiunstances  as  de- 
tailed from  the  witness  stand,  and  in  the 
light  of  human  conduct  and  of  reason  and 
common  sense."  Plaintiff  in  error  contends 
that  the  quoted  excerpt  had  the  effect  to 
withdraw  from  the  consideration  of  the  Jury 
certain  tax  returns  of  plaintiffs,  made  before 
and  since  the  fire,  as  illustrating  the  ques- 
tion of  damage.  We  do  not  think  this  criti- 
cism Just  and  especially  so  as  the  court  else- 
where particularly  Instructed  the  Jury  to 
take  Into  consideration  all  the  evidence  from 
both  sides  and  ascertain  the  truth. 


4.  The  defendant  orally  requested  the 
court  to  charge  "upon  the  subject  of  the  tax 
books  in  evidence,"  which  the  court  did  as 
follows:  ''There  are  some  tax  books  intro- 
duced in  evidence.  While  you  will  consider 
that  evidence  with  the  other  evidence  in  the 
case,  and  determine  for  yourselves  what  the 
truth  is,  the  fact  that  a  man  may  give  in 
his  taxes  one  year  high  and  one  year  low 
does  not  necessarily  bind  him  by  that  fact; 
but  that  is  a  circumstance  that  you  may  con- 
sider, with  the  other  circumstances  in  the 
case."  The  criticisms  of  this  charge  are: 
(1)  That  it  did  not  give  the  Jury  any  definite 
and  intelligible  rule  on  the  effect  of  such 
evidence;  (2)  that  it  minimized  the  probative 
force  of  the  evidence;  (3)  tiiat  the  court 
should  have  instructed  the  Jury  that  they 
could  consider  the  tax  returns  as  an  admis- 
sion. The  returns  appear  to  have  been  made 
by  Arthur  H.  Tate  as  agent  for  Mrs.  Winnie 
Tate.  Arthur  Tate  had  testified  as  a  vrlt- 
ness.  The  tax  returns  are  in  the  nature  of  an 
admission  by  the  taxpayer  of  the  value  of 
his  property.  It  Is  not  a  conclusive  admis- 
sion of  the  true  value  of  the  property  return- 
ed, but  the  admission  in  the  return  may  be 
considered  by  the  Jury  in  estimating  the  val- 
ue of  the  property.  It  would  have  been 
proper  for  the  Judge  to  have  so  charged;  but, 
inasmuch  as  he  instructed  the  Jury  that  such 
return  was  a  circumstance  which  they  might 
consider  along  with  the  other  circumstances 
in  the  case,  we  do  not  think  this  slight  in- 
accuracy is  sufficiently  material  to  Justify 
the  grant  of  a  new  trial  on  this  ground. 

5.  The  court  charged  the  Jury  that  if  the 
value  of  the  land  was  diminished  by  the  neg- 
ligent firing  and  destruction  of  the  timber 
thereon,  the  measure  of  damages  was  the 
diminution  in  the  value  of  the  premises  re- 
sulting from  the  Injury  caused  by  the  fire. 
He  also  charged  that  if  there  was  no  dlmint^ 
tion  in  the  market  value  of  the  land  by  rea- 
son of  the  burning  of  the  timber,  the  measure 
of  damages  would  be  the  proven  value  of  the 
timber  destroyed  by  the  fire.  Plaintiff  in  er- 
ror insists  that  these  two  principles  are  con- 
tradictory, and  tended  to  confuse  the  Jury  as 
to  the  rule  to  govern  them  on  the  measure  of 
damages.  There  was  no  contradiction  in  the 
charges  given.  Each  was  applicable  to  a  pe- 
culiar phase  of  the  evidence.  If  the  Jury 
should  have  found  from  the  testimony  sub- 
mitted that  the  burning  of  the  timber  on  the 
land  diminished  the  market  value  of  the 
land,  then  the  measure  of  damages  was  the 
diminution  of  the  value  of  the  land  resulting 
from  the  Injury  caused  by  the  fire.  L.  &  X., 
R,  R.  Co.  V.  Kohlruss,  124  Ga.  250,  52  S.  B. 
166.  On  the  other  hand,  If  the  Jury  should 
find  that  the  growing  timber  was  destroyed 
by  the  fire  as  a  consequence  of  the  negligent 
tort  of  defendant  and  there  was  no  depre- 
ciation in  the  market  value  of  the  land  by 
reason  of  the  destruction  of  the  timber,  the 
measure  of  damages  in  such  a  case  is  the 
value  of  the  timber  destroyed  in  its  then 
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state  BB  attached  to  tbe  land  aa  which  It 
grew.  Central  B«  R.  v.  Murraj,  08  Oa.  250, 
20  S.  B.  129.  The  evidence  was  conflicting 
as  to  the  effect  of  the  fire  on  the  market  val- 
ue of  the  land,  and  in  such  a  case  It  is  prop- 
er for  the  court  to  give  in  charge  the  meas- 
ure of  damages  appropriate  to  either  of  these 
phases  of  the  evidence. 

6.  Complaint  is  made  that  the  court  failed 
to  charge  certain  appropriate  principles  of 
law.  In  so  far  as  these  were  applicable  to 
the  case  they  were  covered  by  the  general 
charge;  and  if  plaintiff  in  error  had  desired 
a  more  specific  instruction  with  respect  to 
the  particular  matter,  a  timely  written  re- 
quest for  such  Instruction  should  have  been 
submitted  to  the  Judge. 

The  verdict  was  approved  by  the  trial 
judge,  there  is  evidence  to  support  it,  and,  as 
no  error  of  law  is  shown  to  have  been  com- 
mitted which  requires  the  grant  of  a  new 
trial,  the  judgment  is  affirmed.  All  the  Jus- 
tices concur,  except  HOLDBN,  J.,  not  pre- 
siding. 

(129  Oa.  6U) 

ADAMS  V.  JOHNSON  et  al. 
(Supreme  Court  of  Georgia.    Nov.  18,  1907.) 

QniETiNo  TiTLB— Cloud  on  Titub— Will  De- 
vising Realty. 

The  disposition,  in  a  paper  offered  for  pro- 
bate as  the  last  will  and  testament  of  a  decedent, 
of  property  which  the  alleged  testator  may  not 
own,  does  not  give  the  superior  court,  in  the 
exercise  of  equity  powers,  Jurisdiction  to  cancel 
the  alleged  will  as  a  cloud  on  the  title  of  one 
averring  himself  to  be  the  true  owner  of  part 
of  the  property  devised,  or  to  enjoin  its  probate 
by  the  nominated  executor. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Quieting  TiUe,  |  34.] 
(Syllabus  by  the  Court) 

Bhrror  from  Superior  Court,  Thomas  Coun- 
ty;  R.  G.  Mitchell,  Judge. 

Action  by  Aaron  Adams  against  A.  S.  John- 
son, executor,  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

Thomas  Adams  was  the  owner  of  certain 
reaKy,  which,  in  1869,  was  duly  set  apart  as 
a  homestead  for  himself  as  head  of  a  family, 
consisting  of  his  wife,  Georgia  Adams,  and 
eight  minor  children.  In  1882,  he  procured 
an  order  for  the  sale  of  the  homestead  prop- 
erty and  the  reinvestment  of  the  proceeds 
In  a  certain  tract  of  land.  The  deed  was 
executed  to  Georgia  Adams,  as  grantee,  and 
contained  the  following  recitals:  ''Said  tract 
of  land  being  purchased  by  the  said  Georgia 
Adams  with  the  proceeds  from  the  sale  of 
lands  get  apart  to  Thomas  and  Georgia  Adams 
aa  a  homestead,  for  themselves  and  children^ 
the  said  tract  of  land  to  stand  in  place  and 
stead  of  land  heretofore  set  apart  to  Thomas 
and  Georgia  Adams  as  aforesaid.**  Thomas 
Adams  died  on  January  6,  1905.  In  July, 
1906,  Georgia  Adams  executed  what  purports 
to  be  her  last  will  and  testament,  devising 


all  her  real  estate  and  personal  property  to 
her  six  daughters,  and  excluding  her  sons, 
Aaron  and  Thomas,  in  which  will  A.  S.  John- 
son was  named  as  executor.  Georgia  Adams 
died  in  November,  1906,  and  her  nominated 
executor  offered  her  will  for  probate  in 
solemn  form  in  the  court  of  ordinary.  Pend- 
ing the  proceedings  for  probate,  Aaron  Adams 
died  his  petition,  alleging  the  foregoing  facts; 
and,  further,  that  the  real  estate  devised, 
though  not  specifically  described,  is  the  prop- 
erty of  his  father's  estate;  that  all  the  chil- 
dren are  of  age,  and  the  homestead  estate 
has  terminated;  and  that  Johnson,  the  nom- 
inated executor,  is  insolvent.  He  prays  that 
a  receiver  be  appointed  to  take  charge  of  the 
homestead  land  and  personalty,  that  the 
executor  be  enjoined  from  further  proceed- 
ing to  probate  the  will  of  Georgia  Adams, 
and  that  the  alleged  will  be  set  aside  and 
canceled  as  a  cloud  upon  the  title  of  peti- 
tioner and  the  other  heirs  at  law  of  Thomas 
Adams.  The  executor  and  other  heirs  of 
Thomas  Adams  are  made  parties.  The  ex- 
ecutor filed  a  general  demurrer,  and,  to  the  or- 
der of  the  judge  sustaining  that  demurrer 
plaintiff  excepted. 

Theo.  Titus,  for  plaintiff  in  error.  S.  A. 
Roddenberg,  for  defendants  in  error. 

EVANS,  P.  J.  (after  stating  the  facts  as 
above).  The  remedy  by  petition  quia  timet  to 
remove  a  cloud  on  the  title  was  never  intend- 
ed to  supplant  the  usual  and  proper  remedies 
at  law  for  testing  the  superiority  of  two  legal 
titles,  where  there  are  no  supervening  cir- 
cumstances calling  for  equitable  relief.  Two 
antagonistic  titles  to  a  tract  of  land  may  us- 
ually be  settled  in  an  ejectment  suit,  or  stat- 
utory complaint  for  land,  and  the  superiority 
of  the  better  title  finally  adjudicated.  Even 
if  it  be  conceded  that  the  effect  of  the  deed 
of  reinvestment  of  the  homestead  property  to 
Mrs.  Georgia  Adams,  construed  in  the  light 
of  its  recitals,  and  the  proceedings  by  virtue 
of  which  it  was  executed,  did  not  amount  to 
a  divestiture'  of  Thomas  Adams'  title,  the 
plaintiff's  interest  would  be  that  of  an  heir 
at  law  of  his  father ;  his  brothers  and  sisters 
being  his  coheirs.  Therefore,  admitting,  for 
the  purpose  of  considering  the  plaintiff's  right 
to  the  remedies  he  seeks,  the  correctness  of 
his  contention,  he  only  asserts  a  legal  title  to 
his  proportionate  part  of  the  property  in  con- 
troversy. He  alleges  that  the  defendants  are 
in  possession,  and  presents  no  reason  why  he 
may  not  try  with  them,  in  an  ^ectment  or 
partition  suit,  the  validity  of  his  alleged  title. 
The  rule  which  denies  a  plaintiff  who  is  out 
of  possession,  and  who  alleges  no  necessity 
for  equitable  intervention  to  protect  his  pure- 
ly legal  title,  the  equitable  remedy  of  cancel- 
lation of  an  alleged  confiicting  title  to  the 
land  in  the  possession  of  another,  is  based  on 
the  fact  that  the  legal  remedy  is  inadequate. 
That  the  plaintiff  in  the  present  case  has  an 
adequate  legal  remedy  is  apparent 
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Again,  there  Is  another  reason  why  the 
plaintiff  should  not  cancel  his  mother's  will. 
She  did  not  describe  any  specific  property  in 
devising  it  The  devise  is  of  all  her  property 
both  real  and  personal.  The  will  Is  operative 
as  to  all  property  which  she  owned  at  the 
time  of  her  death.  The  attempted  disposition 
of  property  by  will  which  the  testator  may 
not  own  does  not  give  a  court  of  equity  Ju- 
risdiction to  cancel  the  alleged  will  before  its 
probate  as  a  cloud  on  the  title  of  one  averring 
himself  to  be  the  true  owner.  Israel  v.  Wolf, 
100  Ga.  839,  28  S.  E.  109.  Were  the  rule  oth- 
erwise, every  will  would  be  subject  to  cancel- 
lation if  there  was  an.  adverse  title  asserted 
to  some  of  the  property  therein  devised  or 
bequeathed.  Under  GIv.  Gode  1805,  §  4232, 
the  court  of  ordinary  has  original,  exclusive, 
and  general  jurisdiction  of  the  probate  of 
wills.  The  issue  to  be  decided  on  an  applica- 
tion for  probate  is  devisavit  vel  non,  and  does 
not  include  any  issue  as  to  the  validity  of  the 
testator's  title.  Finch  v.  Finch,  14  Ga.  362. 
It  Is  the  duty  of  the  nominated  executor  to 
offer  the  will  for  probate,  and  equity  will  not 
enjoin  the  performance  of  this  duty.  Israel 
V.  Wolf,  supra. 

Judgment  afllrmed.  All  the  Justices  con- 
cur. 


(129  Oa.  416) 

LYONS  V.  WINTER. 

(Supreme  Court  of  Georgia.     Nov.   12,  1907.) 

1.  Bill  of  Exception0—Sebvic]&— Necessity 
OF  Pebsonal  Sebvicb. 

Tlie  service  of  a  bill  of  exceptions  must 

be  personal,  except  in  those  cases  where  an- 

'  other  mode  of  service  is  expressly  authorized  by 

statute.     Anderson  v.  Albany  &  Northern  Ry. 

Co.,  123  Ga.  318,  51  S.  B.  842. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  21,  Exceptions,  Bill  of,  |  101.] 

2.  Same. 

In  cases  where  the  opposite  party  is  the 
state,  or  the  opposite  party  dote  not  reside  in 
the  county,  and  the  attorney  for  the  defendant 
in  error  cannot  be  served  personally,  on  account 
of  his  absence  from  the  countv  of  nis  residence, 
the  statute  expressly  authorises  ^service  to  be 
made  by  leaving  a  copy  at  the  residence  of  such 
attorney;  but  in  no  case  is  authority  given  to 
make  service  by  leaving  a  copy  at  the  residence 
of  the  defendant  in  error  himself.  Civ.  Code 
1895,  I  6547,  par.  2. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  21,  Exceptions,  Bill  of,  §  lOl;] 

8.  Saks— Bt  Whom  Sebved. 

"Service  of  a  bill  of  exceptions  by  the 
plaintiff  in  error  or  his  attorney,  or  by  any 
other  person,  if  properly  shown  by  affidavit, 
is  valid."  Walter  v.  Kierstead,  74  Ga.  18.  The 
ruling  made  in  Henderson  v.  Henderson,  7  Ga. 
421,  was  founded  upon  the  fourth  section  of 
the  act  organizing  the  Supreme  Court,  which 
required  the  service  of  a  bill  of  exceptions  by 
sheriff,  constable,  or  attorney  of  the  superior 
court  This  section  of  the  act  was  changed  by 
the  law  as  now  contained  in  Civ.  Code  1895, 
15647. 
(Syllabus  by  the  Court) 

Error    from    Superior    Conrt,    Richmond 
County;  H«  C  Hammond,  Judge. 


Action  between  Dora  Lyons  and  L.  L. 
Winter.  From  the  judgment,  Dora  I^yona 
brings  error.    Writ  dismissed. 

T.  S.  I^yons,  for  plaintiff  in  error.  J.  8. 
Reynolds,  for  defendant  in  error. 

ATKINSON,  J.  Writ  of  error  dismissed. 
All  the  Justices  concur,  except  HOLDEN,  J^ 
who  did  not  preside. 
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NEWTON  et  al. 


(Supreme  Court  of  Georgia.     Nov.  18,   1907.) 

1.  ADVEB8S  Possession— Title  bt  Pbescsip- 

TION. 

"A  mere  squatter  on  a  lot  of  land,  without 
color  of  title  or  claim  of  right  cannot  defeat 
the  title  of  the  true  owner  bv  conveying  the 
land  to  other  purchasers,  who  nave  full  knowl- 
edge of  the  nature  and  character  of  the  title 
when  they  purchase  it  although  they  may  have 
been  in  possession  of  it  for  seven  years  under 
such   title."     Brown   v.   Wells,  44   (Ja.   573. 

[Bid.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.   1,   Adverse  Possession,  S§  402,  496.] 

2.  Injunction— Tbbspass  to  Land. 

The  verdict  was  unauthorized  by  the  evi- 
dence and  must  be  set  aside. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  27,  Injunction,  S  278.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Clinch  County ; 
T.  A.  Parker,  Judge. 

Action  by  J.  C.  Compton  against  D.  C 
Newton  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.     Reversed. 

Compton  filed  an  equitable  petition  against 

D.  C  Newton  and  H.  T.  Newton,  seeking  to 
enjoin  said  defendants  from  trespassing  on  a 
certain  lot  of  land  alleged  to  belong  to  the 
plaintiff,  and  to  recover  damages  for  such 
alleged  trespasses.  The  defendants  in  their 
answer  admitted  working  the  timber  on  said 
land  for  turpentine  purposes,  as  alleged  in 
the  petition,  but  claimed  the  right  to  work 
the  same  under  a  lease  to  them  from  one 
W.  J.  Reeves.  The  title  of  the  plaintiff  to  the 
said  lot  of  land  rested  upon  a  grant  from  the 
state  to  the  plaintiff,  dated  October  1,  1850. 
The  plaintiff  introduced  no  further  evidence 
upon  the  question  of  title.  W.  J.  Reeves,  the 
defendants'  lessor,  testified  in  behalf  of  the 
defendants  as  follows:  "I  got  a  deed  of  land 
lot  387  [the  land  in  dispute]  in  1884  from 

E.  Johnson.  This  land  was  not  claimed  by 
anybody  but  these  parties  who  made  me  the 
deed.  I  bought  in  good  faith.  In  1884  I 
built  a  dwelling  house,  a  com  crib,  a  smoke 
house,  and  a  stable  on  it,  and  cleared  up  six 
or  seven  acres  of  the  land.  I  have  been  con- 
tinuously in  possession  of  the  land.  Nobody 
ever  set  up  a  claim  against  it  until  last 
year,  when  this  Compton  claim  was  set  up. 
•  •  •  I  knew  that  it  took  a  plat  and  grant 
to  make  a  good  title.  I  considered  the  title 
I  got  to  it  a  good  title,  from  the  fact  that  I 
saw  no  other  person  daimhig  it,  and  these 
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jpartles  Iiad  been  there,  since  1866.  These 
IMirtlee  squatted  there  In  1865,  and  stayed 
right  on  it  until  they  traded  their  interest  to 
Hr.  J.  Johnson.  I  knew  it  to  be  true  that 
they  squatted  on  it  in  1866.  In  1865  they 
were  there,  and  traded  their  squatters'  right 
to  Mr.  Johnson.  Mr.  Johnson  did  not  live  on 
the  lot  of  land.  He  never  cultivated  any 
Held  down  there.  He  never  had  anybody 
cultivating  one  down  there  that  I  know  of.'* 
Defendants  introduced  a  deed  from  Johnson 
to  W.  J.  Reeves,  dated  January  7,  1884,  and 
recorded  January  17,  1884.  The  defendants 
claim  the  right  to  work  the  timber  upon  the 
land  for  turpentine  purposes  under  a  lease 
from  said  W.  J.  Reeves.  It  does  not  appear 
In  the  record  who  were  the  parties  that 
''squatted"  on  the  land  in  1865,  nor  in  what 
year  they  traded  their  squatters'  rights  to 
Mr.  Johnson.  The  Jury  returned  a  verdict  in 
favor  of  the  defendants.  The  plaintiff  moved 
for  a  new  trial  upon  the  general  grounds, 
the  court  overruled  the  motion,  and  plaintiff 
excepted. 

O.  J.  Haden  and  R.  O.  Dlckerson,  for  plain- 
tiff in  error.  W.  T.  Dlckerson,  for  defend- 
ants in  error. 

BECK,  J.  (after  stating  the  facts  as  above). 
The  defendants  in  this  case  held  under  W. 
J.  Reeves,  and  the  validity  of  their  defense 
depends  upon  the  question  as  to  whether  or 
not  Reeves  had  a  good  title  to  the  land  upon 
which  the  alleged  acts  of  trespass  were  com- 
mitted. If  Reeves  had  good  title,  their  de- 
fense was  complete,  and  a  verdict  in  their 
favor  would  have  been  required.  If  Reeves 
had  no  title,  the  defendants  were  liable  in 
images  to  the  plaintiff  under  the  facts  dis- 
slosed  by  the  record,  and  the  verdict  in  their 
favor  was  unauthorized.  Reeves  relied  upon 
prescriptive  title,  maintaining  that  he  had 
been  for  over  seven  years  in  possession  of 
the  lands  under  color  of  title;  that  he  had 
eone  upon  the  lands  in  1888,  built  a  house 
there,  and  inclosed  a  field  of  considerable 
area.  Without  going  into  the  question  as  to 
whether  his  occupancy  of  the  land  for  the 
time  elapsing  between  1888  and  the  time  of 
thla  suit  was  such  as  to  have  constituted  a 
good  foundation  for  a  prescriptive  title,  we 
have  reached  a  ccmcluaion  adverse  to  his  con- 


tention that  his  title  by  prescription  was 
good,  based  upon  a  fact  that  is  Independent 
of  the  question  as  to  whether  his  possession 
was  so  open,  notorious,  peaceable,  and  ad- 
verse as  to  meet  the  statutory  requirements 
relative  to  those  necessary  ingredients  of  a 
sound  title  by  prescription.  Uncontroverted 
evidence  in  the  record  discloses  one  defect  in 
Reeves'  title  which  is  fatal  thereto.  And 
that  is  that  the  deed  constituting  the  alleged 
color  of  title  was  taken  by  him  from  one 
who  had  purchased  a  squatter's  right  from  a 
party  who  was  a  mere  squatter  upon  the 
land.  Reeves  purchased  from  Johnson,  and 
Johnson  purchased  from  parties  who  squatted 
upon  the  land  in  1866.  That  the  parties  from 
whom  Johnson  derived  title  were  mere  squat- 
ters was  known  to  Reeves  himself,  as  is  ad- 
mitted by  him  In  his  testimony  given  on  the 
trial.  Johnson,  from  whom  he  purchased, 
so  far  as  appears  from  the  record,  had  never 
been  in  possession  of  the  land;  nor  was  any 
deed  from  the  squatters  to  Johnson  intro- 
duced In  evidence;  the  only  evidence  of 
title  in  Johnson  being  that  **they  [the  squat- 
ters] traded  their  squatters'  rights  to  Mr. 
Johnson  in  Homerville."  His  only  title  was 
derived  from  those  whom  Reeves  knew  to  be 
squatters.  Under  this  state  of  facts,  it  is 
clear  that  Reeves'  title,  originating  from  a 
mere  possession  of  squatters,  must  be  held 
to  have  originated  in  actual  fraud.  "Posses- 
sion, to  be  the  foundation .  of  a  prescription, 
must  be  in  the  right  of  the  possessor,  and  not 
of  another;  must  not  have  originated  In 
fraud;  must  be  public,  continuous,*  exclusive, 
uninterrupted,  and  peaceable,  and  be  accom- 
panied by  a  claim  of  right/*  Code,  S  3584. 
In  the  case  of  Brown  t.  Wells,  44  Ga.  573. 
it  was  said:  '*Tbe  point  in  the  case  is 
whether  the  defendant,  under  the  evidence, 
was  a  purchaser  of  a  mere  squatter's  title, 
or  whether  he  was  a  purchaser  under  a  bona 
fide  claim  of  right  to  the  land.  If  he  knew 
at  the  time  of  the  purchase  that  he  was  pur- 
chasing a  mere  squatter's  title,  he  stands  in 
no  better  position  than  the  original  squatter 
as  against  the  title  of  the  true  owner  of  the 
land."  See,  also,  case  of  Lee  v.  Ogden,  83 
Oa.  825,  10  S.  B.  848,  and  cases  there  cited. 
Judgment  reversed.  All  the  Justices  con- 
cnr« 
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(129  Ga.  494) 

SMITH,  County  Treasurer,  v.  HODGSON  et 
al..  Road  Com'rs. 

(Supreme  Ck>iirt  of  Georgia.     Nor.  14^  1907.) 

1.  Mandamtts—When  Writ   Denied. 

The  writ  of  mandamus  may  be  refused  by 
the  court,  in  the  exercise  of  a  sound  discretion, 
where  the  granting  of  the  writ  would  in  effect 
decide  questions  of  importance  between  persons 
not  parties  to  the  proceeding,  upon  whom  its 
enforcement  would  entail  hardships  and  dif- 
ficulties. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  33,  Mandamus,  Sl  5, 47-49.] 

2.  Same. 

A  mandamus  should  not  issue  when  this 
remedy  would  be  ineffectual  to  change  the  stat- 
us of  the  parties,  or  afford  any  material  ad- 
vantage to  the  applicant,  respecting  the  thing  de- 
manded. 

[Ed.  Note.~For  cases  in  point,  see  Cent  Dig. 
vol.  33,  Mandamus,  §§  47-49.] 

(Syllabus  by  the  CourtJ 

Error  from  Superior  Ck)urt,  Clarke  Coun- 
ty; Chas.  H.  Brand,  Judge. 

Action  by  B.  I.  Smith,  county  treasurer, 
for  writ  of  mandamus  to  J.  M.  Hodgson  and 
others,  commissioners  of  roads  and  revenues. 
From  an  order  denying  the  writ,  relator 
brings  error.    Affirmed. 

J.  J.  Strickland,  for  plaintiff  in  error.  Br- 
win  &  Erwin,  for  defendants  in  error. 


EVANS,  P.  J.  The  treasurer  of  Clarke 
county  applied  for  the  writ  of  mandamus  to 
compel  the  board  of  commissioners  of  roads 
and  revenues  of  that  county  to  deliver  to  him 
$71,000,  which  was  to  their  credit  in  the 
Georgia  National  Bank,  or  to  deliver  to  him 
an  order  on  the  bank  for  the  money.  The 
case  was  tried  by  the  Judge  on  the  plead- 
ings, the  material  parts  of  which  are  as  fol- 
lows: In  1904,  the  commissioners  of  roads 
and  revenues  of  Clarke  county,  by  proper  au- 
thority, issued  $100,000  of  bonds,  for  the  pur- 
pose of  permanently  improving  the  roads  of 
the  county.  The  rate  of  interest  was  4  per 
cent  per  annum,  payable  semiannually.  The 
bond^.were  dated  July  1,  1904,  and  issued  in 
denominations  of  $500  each,  and  matured  as 
follows:  $1,500  annually  for  the  first  10 
years;  $4,CK)0  annually  for  the  next  15  years ; 
and  $5,000  annually  for  the  next  6  years. 
The  commissioners,  after  advertising  for 
bids,  were  not  able  to  sell  the  bonds  at  par. 
They  then  entered  into  a  contract  of  sale 
with  the  Georgia  National  Bank,  whereby 
the  bank  agreed  to  take  the  entire  issue  at 
a  premium  of  $2,500,  upon  terms  that  the 
proceeds  of  the  sale  were  to  be  left  on  de- 
posit with  the  bank,  to  be  paid  on  demand  as 
needed  in  the  improvement  of  the  roads  of 
the  county.  Pursuant  to  this  contract,  the 
commissioners  delivered  to  the  bank  the 
bonds,  and  the  bank,  through  its  president, 
signed  the  following  certificate,  which  is 
duly  entered  on  the  commissioners'  records: 
''1904,  July  iBt    Sale  Boad  Bonds,  $102,500.- 


00.  The  above  amount  was  placed  to  the 
credit  of  the  commissioners  of  Clarke  county 
as  per  agreement  of  Georgia  National  Bank 
and  commissioners  at  regular  meeting  of 
the  board.  May  2, 1904.  To  be  paid  as  agreed 
upon  on  terms  of  sale.  [Signed]  Oa.  Nat 
Bank  of  Athens,  by  J.  J.  Wilkins,  E^esl- 
dent"  The  contract  of  sale  has  been  in  force 
for  more  than  2%  years,  during  which  time 
the  bank  has  paid  over  to  the  county  author- 
ities $31,000,  which  sum  has  been  properly 
disbursed  in  the  purchase  of  road  machinery 
and  in  Improving  the  roads.  The  commis- 
sioners have  disbursed  this  sum  through 
the  treasurer  of  the  county,  and  expect  to 
continue  so  to  do,  but  at  the  time  the  peti- 
tion for  mandamus  was  filed  none  of  the  pro- 
ceeds of  the  bond  sale  were  available  under 
the  contract  It  was  admitted  that  at  the 
time  of  the  contract  of  sale  with  the  bank 
one  of  the  commissioners  was  a  director  of 
the  bank,  hut  the  good  faith  and  fairness  of 
the  contracting  parties  are  not  impugned. 
Th^  court  refused  to  make  the  mandamus 
absolute,  except  that  the  respondents  were 
ordered  to  deliver  to  the  treasurer  the  evi- 
dence of  indebtedness  they  hold  against  the 
Georgia  National  Bank,  under  the  contract 
made  by  them  with  the  bank,  and  that  appli- 
cant hold  and  collect  same,  and  enforce 
the  said  contract  according  to  its  terms.  In 
a  written  opinion  the  judge  assigned  as  rea- 
sons for  his  refusal  of  the  writ:  That,  as 
the  bank  la  not  a  party,  the  validity  of  the 
bond  sale  cannot  be  inquired  into,  and  the 
contract  of  sale  must  be  treated,  in  passing 
on  applicant's  right  to  the  writ  of  mandamus, 
as  binding  between  the  parties.  The  treas- 
urer excepted  to  this  order,  and  assigns  er- 
ror upon  the  refusal  of  the  writ  and  upon 
the  legal  propositions  announced  by  the  conn 
as  a  basis  of  his  judgment  We  will  not 
undertake  to  discuss  specific  assignments  up* 
on  the  reasoning  of  the  court  except  in  the 
general  discussion  of  applicant's  right  to 
compel  by  mandamus  the  county  commission- 
ers to  deliver  to  him  the  unexpended  money 
from  the  proceeds  of  the  bond  sale,  or  an  or- 
der on  the  purchaser  thereof. 

The  treasurer  is  the  county's  official  bank- 
er, and  all  county  funds  are  to  be  paid  to  and 
disbursed  by  him,  unless  otherwise  specially 
provided  by  law.  It  is  his  duty  to  collect 
from  all  officers  and  others  all  county  dues. 
Pol.  Code  1895,  §§  458,  460.  The  proceeds 
of  this  particular  bond  issue  are  county 
funds,  and,  as  there  is  no  statute  specially 
directing  its  disbursement  by  any  other  offi- 
cial, it  should  be  disbursed  through  the 
treasurer.  The  respondents  recognize  the 
right  of  the  treasurer  to  the  custody  of  the 
various  installments  of  the  proceeds  of  the 
bond  issue  as  they  severally  become  available 
according  to  the  contract  of  sale.  The  au- 
thority of  the  treasurer  to  disburse  the  fund 
is  not  involved  in  this  proceeding.  The  ques- 
tion is  whether  the  court  will  compel  the 
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county  commteflionen,  l^  mandamtis,  to  glTi 
a  peremptory  order  on  the  pnrchaaerB  to 
pay  to  the  treasurer  the  balance  of  the  pur- 
chase price  of  the  bonda»  when  they  have 
contracted  with  the  purchaser  as  a  part  of 
the  consideration  of  the  sale  that  they  will 
not  draw  on  the  fund  except  as  the  road 
work  progresses.  The  writ  of  mandamus 
can  only  be  employed  to  compel  a  due  per- 
formance of  ofQcial  duty  where  there  Is  no 
other  specific  legal  remedy  for  legal  rights. 
GlT.  Code  1895,  %  4SBffl.  The  granting  or  re- 
fusal of  this  writ  must  necessarily  rest  in 
the  sound  discretion  of  the  court  Kelly  t. 
Hall,  60  6a.  636.  It  will  not  lie  to  compel 
official  action  unless  the  demandant  shows 
a  clear  legal  right  to  require  the  official  to 
perform  the  act  demanded.  Brunson  v.  Cas- 
kle,  127  Ga.  501,  56  S.  E.  621.  The  applicant 
demands  of  the  commissioners  that  they  vio- 
late the  terms  of  their  contract  with  the 
bank,  and  upon  their  refusal  appeals  to  the 
court  to  compel  them  so  to  do.  The  contract 
of  sale  was  made  in  good  faith,  under  a  be- 
lief that  it  was  legal  and  binding.  The  pur- 
chaser has  paid  $31,000  of  the  money  on  the 
faith  of  It  Now,  In  a  collateral  way,  the 
court  is  asked  to  declare,  not  that  the  sale 
is  illegal,  but  that  the  bank  is  bound  to  pay 
Immediately,  when  it  did  not  contract  that 
way.  The  court  is  asked  to  enforce  so  much 
of  the  contract  as  is  favorable  to  the  county, 
and  to  repudiate  so  much  as  is  unfavorable. 
This  is  the  logical  effect  of  the  treasurer's 
demand  for  a  peremptory  order  from  the 
commissioners  on  the  bank  for  the  balance 
of  the  money.  Where,  by  granting  the  writ, 
the  court  would  in  effect  decide  questions  of 
Importance  between  persons  not  parties  to 
the  proceeding,  upon  whom  its  enforcement 
would  entail  hardships  and  difficulties,  the 
court,  in  its  discretion,  may  refuse  a  man- 
damus. High  on  Extraord.  Rem.  §  9;  19 
Am.  &  Eog.  Enc.  Law  (2d  Ed.)  754.  If  the 
contract  is  illegal,  it  may  be  so  declared  in 
an  appropriate  suit  to  which  all  persons  in- 
terested are  parties,  and  their  respective 
rights  and  equities  may  be  defined  and  ad- 
judicated. Indeed,  it  is  most  probable  that 
the  bank  would  refuse  to  honor  a  draft  by 
the  commissioners  for  the  immediate  pay- 
ment of  the  balance  of  the  purchase  price, 
and  the  treasurer  would  have  to  sue  for  the 
same.  The  writ,  if  granted,  should  be  ef- 
fectual as  a  remedy,  and,  if  the  status  would 
not  be  changed,  a  wise  judicial  discretion 
would  Justify  its  refusal.  The  court  will  re- 
fuse this  extraordinary  remedy  when  it 
would  prove  unavailing,  and  when  no  result 
will  be  accomplished,  or  the  status  changed, 
by  its  issuance.    26  Gyc  147. 

We  do  not  decide  whether  the  contract  of 
sale  of  the  bonds  is  legal  or  illegal,  but  we 
do  decide  that  the  court  did  not  abuse  his 
discretion  in  refusing  the  writ  of  mandamus 
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to  compel  the  commissioners  to  pay  over 
funds  not  in  their  custody,  or  to  give  an  or^ 
der  for  the  payment  of  the  purchase  moD«y 
In  contravention  of  the  terms  of  sale. 

Judgment  affirmed.    All  the  Justices  con- 
cur, except  HOLDEO^,  J.,  not  presiding. 


(129  Ga.  630) 
MATHEWS  et  aL  V.  TAYLOR  COUNTY  etaL 

(Supreme  Court  of  Georgia.     Nov.  18,  1907.) 

Appbal—Rbvibw— Discretion  oy  Court. 

It  not  appearing  that  any  question  of  law 
was  passed  on  by  the  trial  judge  in  rendering 
the  judgment  complained  of,  but  it  appearing 
that  the  case  as  presented  turned  on  issues  of 
fact  and  that  tne  evidence  was  conflicting, 
there  was  no  abuse  of  discretion  in  refusing 
an  interlocutory  injunction. 

[Ed;  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  §  8983.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Taylor  County ; 
W.  A.  Little,  Judge. 

Action  by  J.  A.  Mathews  and  others  against 
Taylor  county  and  others.  From  a  judgment 
refusing  an  interlocutory  injunction,  plain- 
tiffs bring  error.    Affirmed. 

Hardeman  &  Jones  and  C.  B.  Marshall,  for 
plaintiffs  in  error.  W.  E.  Steed  and  0.  M. 
Colbert,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 


(129  Oa.  571) 
SWEAT  A  MATTOX  v.  GEORGIA  NAVAL 
STORES  CO. 

(Supreme  Court  of  Georgia.     Nov.  16,  1907.) 

IQzoEFTioNS,  Bill  ov— Tbndeb— Recobo. 

Where  a  bill  of  exceptions  in  a  case  In 
which  an  application  for  an  injunction  was 
granted  recites  that  it  was  presented  **within 
30  days  from  the  passing  of  the  order  as  afore- 
said and  the  trial  of  said  case,**  and  it  does 
not  appear  from  either  the  record  or  the  bill 
of  exceptions  that  the  latter  was  tendered  with- 
in 20  days  from  the  rendition  of  the  decision, 
this  court  is  without  jurisdiction  to  entertain 
the  writ  of  error.  Civ.  Code  1895,  {  5540; 
Evans  v.  State,  112  Ga.  763,  88  S.  E.  7a 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,. Appeal  and  Error,  §  2320.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Clinch  County; 
T.  a.  Parker,  Judge. 

Action  by  the  Georgia  Naval  Stores  Com- 
pany against  Sweat  &  Mattoz.  Judgment 
for  plaintiff,  and  defendants  bring  error. 
Dismissed. 

R.  G.  DIckerson,  for  plaintiffs  In  error. 
Crawford  &  Wilcox,  for  defendant  in  error. 

BECK,  J.  Writ  of  error  dismissed.  All 
the  Justices  concur,  except  HOLDEN,  J., 
not  presiding. 
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MILB8  ▼.  STATU 


(8aprem«  Goart  of  Georgia.    Nov.  16^  1907*) 

L  Gbiminal  Law— iRSTBUcnoNS. 

Id  giving  a  summary  of  the  defendant's  con- 
tention, which,  if  true,  would  acquit  him  of  the 
crime,  the  trial  jud^e  is  not  bound  to  instruct 
the  jury;  in  immediate  connection,  that,  if  the 
enumerated  circumstances  were  found  to  be 
true,  they  should  acquit  the  defendant,  where 
the  court  charges  the  law  appropriate  to  the 
case. 
2.  Sams— GiRCUKSTANTiAL  Etidbncb. 

The  corpus  delicti  may  be  proven  by  cir- 
cumstantial evidence,  and  it  la  not-  error  for 
the  court  to  so  charge. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  14,  Criminal  Law,  |  1269.] 

8.  Same. 

The  evidence  against  the  accused,  while 
circumstantial,  was  sufficient  to  support  the 
verdict,  and  the  trial  judge  did  not  abuse  his 
discretion  in  refusing  to  set  aside  the  verdict. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  15,  Criminal  Law,  9  2297.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court  Decatur  Coun- 
ty;  W.  N.  Spence,  Judge. 

Philip  Miles  was  convicted  of  crime,  and 
brings  error.    AfQrmed. 

John  R.  Cooper  and  R.  G.  Hartsfield,  for 
plaintiff  in  error.  W.  E.  Wooten,  SoL  Gen., 
and  John  C.  Hart  Atty.  Gen.,  for  the  State. 

PER  CURIAM.    Judgment  affirmed. 


029  Oa.  627) 

SPENCER   et   al.   v.   CITY   OF  GLARKBS- 
VILLE  et  al. 

(Supreme  CJourt  of  Georgia.    Nov.  18,  1907.) 

1.  Wrtt  op  Ebror— Assignments  of  Erbob. 

A  geneml  assignment  of  error  in  a  direct 
bill  of  exceptions  to  a  final  judgment  brings  un- 
der review  only  sucb  antecedent  rulings  as  bave 
been  specifically  made  the  subject  of  exception 
and  of  proper  assignment  of  error. 

2.  Municipal  Corporations— Bonds  —  Pbti- 
TioN  POR  Validation. 

The  answer  of  the  municipality  to  the  peti- 
tion for  the  validation  of  the  bonds  was  not  de- 
murrable on  any  of  the  grounds  taken  by  the 
Interveners  in  their  demurrer  thereto. 
8.  Same— Intervention. 

WTiere  an  intervener  in  a  proceeding  for 
the  validation  of  bonds  interposes  objections 
based  upon  facts  which  do  not  appear  in  the 
pleadings  of  the  parties,  but  which  depend  for 
the  proof  of  their  existence  upon  aliunde  evi- 
dence, the  burden  Is  upon  him  to  prove  the  al- 
leged facts  thus  set  up. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  |  2006.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Habersham 
County;   J.  J.  Kimsey,  Judge. 

Petition  by  the  state  against  the  city  of 
Clarkesvllle  in  relation  to  the  issue  of  bonds 
by  such  city.  T.  G.  Spencer  and  others,  tax- 
payers, Intervene.  From  an  order  overruling 
their  demurrer  to  the  petition,  th^  bring 
error.    Affirmed. 


A  petition  in  the  name  of  the  state  of 
Georgia  against  the  city  of  Clarkesvllle  was 
filed  in  the  superior  court  of  Habersham 
county  on  March  21,  1907,  the  substance  of 
which  was  as  follows:  Clarkesvllle  is  located 
in  the  county  of  Habersham,  and  in  the 
Northeastern  judicial  chrcuit  of  this  state. 
On  February  12,  1007,  an  election  was  held 
In  that  city,  in  accordance  with  the  provisions 
of  the  Constitution  of  the  state  and  the  law 
controlling  and  regulating  such  elections,  on 
the  question  of  the  issuance  of  l)onds  to  the 
amount  of  $5,000.  Registration  for  the  elec^ 
tion  was  had  in  conformity  with  law,  and 
80  Of  the  voters  of  the  city  registered  for  the 
election;  the  registration  showing  that  that 
number  of  voters  of  the  city  were  qualified 
to  vote  In  such  electicm.  Seventy-five  of  such 
registered  voters  participated  and  voted  In 
such  election— 64  of  them  "for  bonds"  and 
11  of  them  "against  bonds."  Due  and  legal 
notice  of  the  election  was  given  by  publica- 
tion in  a  named  newspaper,  the  official  organ 
of  the  county,  published  In  Clarkesvllle.  A 
copy  of  this  notice  was  attached  to  the  pe- 
tition as  an  exhibit,  from  which  It  appeared 
that  the  election  was  held  In  pursuance  of  an 
ordinance  passed  at  a  regular  meeting  of  the 
city  council  held  in  December,  1906.  It  also 
appeared  therefrom  that  the  original  of  this 
copy  notice  stated  the  time  and  place  f<v 
holding  the  election,  the  amount  and  de- 
nomination of  the  bonds  to  be  Issued,  the  in- 
terest which  they  were  to  bear,  the  manner 
and  time  in  which  the  principal  and  inter- 
est were,  respectively,  to  be  paid,  and  the 
purpose  for  which  the  bonds  were  to  be  Is- 
sued. On  March  1,  1907,  at  a  regular  meet- 
ing of  the  city  council,  the  mayor  and  all  the 
members  of  the  council  and  the  managers  of 
the  election  being  present,  the  returns  of  the 
election  were  opened  and  canvassed,  and  they 
showed  that  64  votes  had  been  cast  "for 
bonds'*  and  11  votes  "against  bonds,*'  making 
it  appear  that  more  than  two-thirds  of  the 
qualified  voters  at  the  election  had  voted  In 
favor  of  the  issuance  of  bonds;  and  the  re- 
sult of  the  election  was  then  and  there  de- 
clared in  favor  of  the  issuance  of  bonds.  In 
accordance  with  the  statute  for  such  cases 
provided,  the  Solicitor  General  of  the  circuit 
was,  within  20  days  after  the  result  of  the 
election  was  so  declared,  notified  in  writing 
that  such  election  had  been  held  and  of  the 
result  thereof;  a  copy  of  the  notice  being 
attached  to  the  petition  as  an  exhibit  The 
petition  itself  then  set  forth  in  detail  the 
amount  of  the  bonds,  their  denomination,  the 
purpose  for  which  they  were  to  be  issued,  the 
interest  they  were  to  bear,  when  the  inter- 
est was  to  be  paid,  and  when  the  principal 
was  to  become  due  and  to  be  paid,  and  al- 
leged: "The  Indebtedness  to  be  created  by 
the  issuance  of  said  bonds,  when  added  to 
all  the  other  indebtedness  of  said  city  of 
Clarkesvllle,  will  not  exceed  the  constitution- 
al limit;   that  is  to  say.  will  not  exceed  7 
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per  centam  of  the  assessed  raluatlon  of  tax- 
able properly  of  and  in  said  city  of  Clarkes- 
TUle."  It  further  alleged:  "All  the  require- 
ments of  the  law  respecting  the  holding  of 
said  election,  the  declaring  the  result  of  said 
election*  the  service  of  said  notice,  and  the 
issuance  of  said^  bonds  have  been  fully  met 
and  complied  with,  and  the  Issuance  of  said 
bonds  by  said  city  of  Clarkesville  will  con- 
form in  all  respects  with  the  laws  of  said 
state.**  The  ci^  filed  an  answer,  properly 
rerifled  by  the  mayor  and  councilman,  in 
which  all  the  allegations  in  the  different  par- 
agraphs of  the  petition  were  admitted  to  be 
true. 

T.  Q.  Spencer  and  eight  other  citizens  and 
taxpayers  of  the  city  intervened  and  filed  a 
demurrer  to  the  answer  of  the  city,  as  well 
as  an  answer  to  the  petition,  in  which  they 
set  up  various  grounds  why  the  bonds  should 
not  be  validated.  The  grounds  of  the  demur- 
rer were:  The  answer  of  the  city  did  not  set 
out  a  copy  of  the  ordinance  calling  the  elec- 
tion, nor  a  copy  of  the  notice  required  to  be 
published  80  days  before  the  election,  nor  a 
copy  of  the  tally  sheets  and  list  of  the  voters 
at  the  election,  nor  set  out  that  a  registra- 
tion book  was  kept  according  to  law  and  the 
ordinances  of  the  city;  and  "because  said 
answer  does  not  set  out  any  sufficient  fact 
or  facts  which  will  authorize  a  legal  judgment 
validating  the  bonds  proposed  to  be  issued, 
and  said  answer  is  wholly  insufficient  and 
void-**  The  demurrer  was  overruled.  On  the 
bearing  the  court  held  that  the  petition  and 
the  answer  of  the  city  made  out  a  prima  facie 
case,  and  the  burden  was  upon  the  inter- 
veners to  show  that  the  bonds  should  not  be 
validated  for  the  reasons  set  out  in  their 
answer.  Upon  the  conclusion  of  the  evidence 
and  the  argument,  the  court  rendered  a  judg- 
ment validating  the  bonds.  The  interveners 
brought  the  case  to  this  court  upon  a  bill 
of  exceptions,  in  which  error  is  assigned  upon 
the  overruling  of  their  demurrer  to  the  city's 
answer,  and  upon  the  ruling  of  the  court 
that  the  burden  was  upon  the  interveners 
Of  abowinc  that  the  bonds  should  not  be  val- 


idated. The  only  other  assignment  of  error 
is  that  "the  court  rendered  judgment  sus- 
taining the  petition  and  authorizing  the  vali- 
dation of  the  proposed  bonds,  to  which  rul- 
ing the  interveners  then  and  there  excepted 
and  now  excq;>t»  and  assign  the  same  as  er- 
ror.'* 

J.  S.  Grant  and  J.  C.  Edwards,  for  plain- 
tiffs in  error.  H.  W.  Ketron,  Robt  McMil- 
lan, and  W.  A.  Charters,  SoL  Qen.,  for  de- 
fendants in  error. 

nSH,  a  J.  (after  stating  the  facts  as 
above).  1.  The  general  assignment  of  error 
made  in  the  bill  of  exceptions  can  bring  under 
review  only  the  two  rulings  of  the  court  made 
pending  the  hearing,  one  upon  the  demurrer 
and  the  other  as  to  the  burden  of  proof,  on 
which  error  was  properly  assigned.  Lyndon 
V.  Georgia  Railway  &  Electric  Co.  (decided 
Oct  8,  1907)  58  S.  B.  1047;  Stewart  v.  Mari- 
etta Trust  &  Banking  Co.  (decided  Nov.  12, 
1907)  59  S.  E.  231. 

2.  The  demurrer  was  properly  overruled. 
The  answer  of  the  city  admitted  all  the  al- 
legations of  the  petition,  and  the  petition 
sufficiently  met  every  requirement  of  the  act 
of  December  6,  1897.  Acts  1897,  p.  82;  Van 
Epps'  Code  Supp.  {  6075.  That  act  specifies 
what  the  petition  in  such  a  case  should  set 
forth,  and  the  petition  in  this  case  embraced 
all  of  the  allegations  therein  specified. 

8.  Nor  did  the  court  err  In  ruling  that  the 
burden  of  proof  was  upon  the  interveners. 
A  prima  facie  case  in  favor  of  the  valida- 
tion of  the  bonds  was  made  out  by  the  plead- 
ings; and  in  Epping  v.  Columbus,  117  Ga. 
263,  43  S.  E.  803,  it  was  held:  "One  who  In- 
tervenes and  Interposes  an  objection  to  the 
validation  of  bonds,  which  rests  upon  mat- 
ters which  do  not  appear  In  the  pleading,  but 
are  dependent  for  their  existence  upon  ali- 
unde evidence,  carries  the  burden  of  intro- 
ducing evidence  to  substantiate  the  truth 
of  his  allegations." 

It  follows,  from  the  foregoing,  that  the 
judgment  must  be  affirmed. 

Judgment  affirmed.   All  the  Justices  concur. 
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LUNDAT  ft  aL  ▼.  FOREMAN. 

(Bnptema  Court  of  Qeorgia.     Nov.  16»  1907.) 

1.  BIzoEPTiONs,  Bnx  ov<— Con tknts^-Bbisf  of 

BVIDBMCB. 

Where  a  bill  of  exceptions  is  filed  to  ft 
judgment  of  nonsuit,  a  brief  of  the  evidence 
need  not  be  incorporated  in  the  bill  of  excep- 
tions, or  attached  thereto,  but  may  be,  under 
Civ.  Code  1895,  I  5529,  approved  by  the  judge 
and  made  a  part  of  the  record  and  be  brought 
up  as  such. 

[Ed.  Note.-~For  cases  in  point,  see  Cent  Dig. 
vol.  21,  ExcepUons,  BUI  of,  S  laj 

2.  Cajvceixation  of  Iitstbumsnts—IngafaOs 
ITT  of  GfiANTOB— Question  fob  Jubt. 

Under  the  evidence  offered  by  the  plaintifb 
in  this  case,  the  issue  involved  should  have 
been  submitted  to  a  jury,  and  it  was  therefore 
error  to  grant  a  nonsuit. 

SEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  8,  Cancellation  of  Instruments,  |  105.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Clinch  County ; 
T.  A.  Parker,  Judge. 

Action  by  M.  J.  Lunday  and  M.  F.  C  Hud- 
son against  J.  S.  Foreman.  Judgment  for  de- 
fendant and  plaintiffs  bring  error.    Reversed. 

R.  Q.  Dickerson,  for  plaintiffs  in  error. 
Wilson,  Bennett  &  Lamdln  and  Spencer  B. 
Atkinson,  for  defendant  in  error. 

HOLDEN,  J.  M.  J.  Lnnday  and  M.  F.  C. 
Hudson  brought  suit  in  Clinch  superior  court 
against  J.  S.  Foreman  to  cancel  a  deed  made 
by  their  mother,  Mary  Elisabeth  Foreman,  on 
July  24,  1906,  to  the  defendant,  whereby  cer- 
tain lands  were  conveyed  to  him,  on  the 
ground  that  the  maker  of  the  deed  was  In- 
sane at  the  time  of  its  execution,  and  on  the 
further  ground  .that  the  defendant,  by  persua- 
sion and  undue  influence,  induced  her  to  sign 
it  when  she  was  of  weak  mind  and  residing 
in  Ills  home.  Plaintiffs  also  prayed  for  an  in- 
junction against  defendant  prohibiting  him 
from  cutting  the  timber  on  the  land.  The 
petition  alleged  that  the  only  heirs  at  law  of 
the  Intestate  were  the  plaintiffs  and  the  de- 
fendant An  amendment  was  allowed,  al- 
leging that  Mrs.  Foreman  died  intestate,  and 
that  there  was  no  administration  of  her  es- 
tate. Defendant  denied  that  his  mother  was 
insane  at  the  time  of  the  execution  of  the 
deed,  or  that  be  exerted  any  undue  influence 
upon  her  to  make  it  It  was  admitted  In  the 
answer  that  Mrs.  Foreman,  the  maker  of  the 
deed,  was  the  mother  of  the  plaintiffs  by  her 
first  husband,  and  of  the  defendant  by  her 
second  husband;  that  she  owned  the  lands 
described  in  the  deed,  and  executed  to  the 
defendant  the  deed,  a  copy  of  which  was 
attached  to  the  petition,  on  the  24th  of  July, 
1906.  Upon  the  conclusion  of  the  evidence, 
the  court  granted  a  nonsuit,  to  which  the 
plaintiffs  excepted,  and  bring  this  judgment 
of  the  court  below  here  for  review. 

M.  F.  C.  Hudson,  one  of  the  plaintiffs  in 
the  caMb  testified  substantially  as  follows: 


There  were  several  occurrences  during  her 
mother's  lifetime  that  caused  the  witness 
to  think  her  insane,  or  weak-minded.  She 
detailed  several  instances  on  which  she^  based 
this  conclusion  which  occurred  prior  to  the 
execution  of  the  deed.  In  addition,  she  testi- 
fied: That  her  mother  was  flighty  in  all  her 
conversations  and  could  talk  but  a  very  few 
minutes  on  any  subject  That  after  a  while 
she  would  bring  up  the  same  subject,  and 
would  fly  off  from  it  again.  Sometimes  she 
would  remember  things  she  talked  about,  and 
again  she  would  not  From  the  facts  detail- 
ed by  the  witness,  she  considered  her  moth- 
er's mind  a  blank  when  she  saw  her  on  the 
26th  of  July,  1906,  two  days  after  the  deed 
was  made.  The  defendant  wrote  her  on  the 
24th  of  July,  the  day  the  deed  was  made, 
that  Mrs.  Foreman  was  very  low  and  not 
expected  to  live,  and  for  her  to  come,  but 
leave  her  children,  as  Mrs.  Foreman  was 
too  nervous  to  stand  them.  Mrs.  Foreman 
was  about  64  years  old  at  the  time  of  her 
death,  and  had  been  an  invalid  for  12  or  15 
years.  That  from  the  facts  which  she  de- 
tailed, and  upon  which  she  based  her  opinion 
of  her  mother's  mental  condition,  her  moth- 
er's mind  at  times  was  absolutely  gone,  so 
that  she  knew  nothing  about  what  was  go- 
ing on.  The  two  weeks  that  she  was  with 
her  mother,  beginning  two  days  after  the 
deed  was  signed,  she  was  not  even  conscious 
that  the  physicians  were  there  and  knew 
nothing  that  passed.  The  witness  knew  noth- 
ing about  her  mother's  mental  condition  be- 
fore the  deed  was  made.  She  was  not  pres- 
ent the  day  the  deed  was  signed,  and  could 
not  state  what  her  mother's  mental  condi- 
tion was  on  that  particular  day,  because 
she  was  not  there.  It  was  three  weeks  after 
the  deed  was  executed  that  she  was  put  on 
notice  that  the  deed  was  made.  On  Wednes- 
day before  her  mother  died  on  the  2d  of 
September,  in  her  mother's  presence,  the  de- 
fendant brought  up  the  matter  and  asked 
her  mother  to  tell  her  about  the  deed  be- 
ing executed,  but  her  niother  begged  him  to 
tell  about  the  transaction.  Finally,  her  moth- 
er told  about  the  defendant  living  with  her 
and  taking  care  of  her.  but  asked  the  de- 
fendant to  tell  about  the  execution  of  the 
deed,  which  he  did. 

It  was  shown  that  no  will  of  Mrs.  Foreman 
had  been  probated,  and  no  administration  up- 
on her  estate  had  been  had. 

W.  H.  Hudson,  the  husband  of  one  of  the 
plaintiffs,  testified,  among  other  things,  as  fol- 
lows: At  times  during  the  past  several  years 
the  mind  of  Mrs.  Foreman  appeared  to  be  all 
right,  and  at  times  it  did  not  He  told  some 
of  the  acts  and  conduct  of  Mrs.  Foreman 
upon  which  he  based  his  opinion.  He  was 
not  prepared  to  swear,  as  a  matter  of  opin- 
ion, that  Mrs.  Foreman  was  insane.  She  was 
not  totally  insane.  She  exhibited  other  evi- 
dences  of  childishness  besides  those  he  mooi- 
tioned.    She  was  not  totally  insane  op  to  a 
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few  days  prior  to  her  death.  He  did  not 
think  Mr&  Foreman  had  any  more  mind  than 
a  child  8  or  10  years  old.  He  never  saw  her 
from  February,  March,  or  April,  in  1906,  unr 
til  after  she  made,  the  deed.  He  was  only 
with  her  about  two  days  during  her  last  sick- 
ness, which  was  about  the  23d  or  24th  of  Au- 
gust She  was  then  helpless,  and  ne^er  mov- 
ed  while  he  was  there,  and  talked  but  little. 
He  had  no  reason  to  know  whether  her  mind 
had  become  stronger  or  weaker  from  Febru- 
ary to  August,  and  knew  nothing  of  her  acts 
and  conduct  during  that  time,  but  would  con- 
sider her  mind  weaker  in  August  because 
her  physical  condition  was  then  weaker. 
When  he  saw  her  in  August  he  did  not  knpw 
that  he  noticed  any  marked  change  in  her 
mental  condition  since  he  had  seen  her  pre- 
Tlous  to  that  time.  He  had  but  little  oppor- 
tunity to  Judge  of  her  mental  condition  when 
he  saw  her  in  August  He  did  not  know 
what  her  mental  condition  was  at  the  time  of 
signing  the  deed,  because  he  never  saw  her. 
Dr.  L.  L.  Robinson,  a  witness  for  the  plain- 
tiif,  testified,  in  part  as  follows:  He  had 
been  Mrs.  Foreman's  family  physician  for 
years.  During  the  time  he  treated  her  in  her 
last  illness  he  saw  her  every  other  day  from 
the  14th  of  July  to  the  25th  of  July,  inclusive, 
and  that  he  saw  her  about  10  different  times 
after  that  up  to  and  Including  the  25th  of 
August  Her  mind  would  vary  during  the 
time  he  treated  her.  Sometimes  it  was 
stronger  than  at  others.  He  did  observe  things 
in  her  behavior  going  to  show  nlental  weak- 
ness. He  gave  several  Instances  In  her  con- 
versation which  caused  him  to  believe  this. 
She  would  talk  Intelligently  about  the  condi- 
tion of  her  case,  and  then  he  would  see  her 
again  when  it  would  seem  that  her  last  hope 
of  recovery  was  gone,  and  she  would  express 
berself  as  if  she  did  not  care  to  get  well.  At 
the  time  he  had  one  conversation  with  her 
be  could  but  notice  the  change  in  her  mental 
condition,  indicating  that  her  mental  condi- 
tion varied,  and  that  she  was  not  at  that 
time  in  the  same  state  of  mind  as  before. 
That  at  times  her  conversation  varied,  not 
realizing  that  she  had  talked  on  that  line 
befdre.  There  was  no  reason  he' knew  why 
the  particular  disease  with  which  Mrs.  Fore- 
man Buffered  would  affect  her  mind.  He  did 
not  know  as  to  whether  at  any  time  during 
ber  illness,  and  especially  prior  to  tbe  24th  of 
July,  1906,  he  considered  her  totally  insane. 
He  could  not  say  about  that  He  was  not 
treating  her  from  that  standpoint  He  un- 
derstood the  condition  of  her  case,  and,  had 
be  found  her  In  that  condition.  It  would  not 
bare  been  any  more  than  he  expected.  When 
be  would  call  her  mind  to  any  particular  fea* 
ture  of  her  case,  her  mind  would  act  definite- 
ly and  quickly.  It  would  not  always  do  that ; 
at  different  times  it  would  not  He  recalled 
a  time  prior  to  July  24, 1906,  when  it  did  not 
He  talked  with  her  prior  to  that  time  when 
it  did  and  when  it  did  not    He  could  not 


say  that  she  always  conversed  with  him  in- 
telligently when  he  visited  her.  Sometimes 
she  would  comprehend  and  understand  the 
nature  of  the  instructions  he  would  give  her 
in  regard  to  her  treatment,  and  sometimes 
she  would  not  When  these  spells  came  on 
her,  she  would  be  in  an  exhausted  state  one 
day,  and  better  the  next  day.  He  would  see 
her  one  day,  when  she  would  say  she  was 
taking  her  medicine  regularly,  was  trying  to 
get  well,  was  better,  and  was  coming  along 
nicely,  and  he  might  see  her  again  in  a 
couple  of  days,  and  she  would  be  "all  to 
pieces.'*  He  considered  her  seriously  sick 
from  the  24th  day  of  July  until  he  saw  her 
last  He  could  not  say  that  the  condition  he 
ascribed  to  her  when  he  said  she  was  not  at 
all  herself  was  simply  because  of  disappoint- 
ments ;  it  might  have  been  disappointment,  or 
it  might  not  have  been. 

Another  witness  for  the  plaintiff  testified 
that  the  property  embraced  in  the  deed  was 
worth  $5,000  at  the  time  the  deed  was  made. 

1.  "A  nonsuit  is  not  granted  merely  be- 
cause the  court  would  not  allow  a  verdict 
for  plaintiff  to  stand.  But  if  the  plaintiff 
falls  to  make  out  a  prima  facie  case,  or  if, 
admitting  all  the  facts  proved  and  all  rea- 
sonable deductions  from  them,  the  plaintiff 
ought  not  to  recover,  a  nonsuit  will  be  grant- 
ed." Civ.  Code  1893,  §  5347.  Applying  the 
principles  of  law  laid  down  in  this  sec- 
tion of  the  Civil  Code  to  the  facts  of  this 
case,  we  think  the  court  committed  error  in 
granting  a  nonsuit  The  question  as  to 
whether  or  not  Mrs.  Foreman,  the  maker  of 
the  deed,  had  or  had  not. mental  capacity 
sufficient  to  make  it  at  the  time  of  its  exe- 
cution, was  a  question  of  fact  which,  under 
the  evidence  in  this  case,  should  have  been 
submitted  to  a  jury.  The  testimony  of  one 
of  the  witnesses  was  that  she  had  not  seen 
Mrs.  Foreman  for  some  time  prior  to  the 
making  of  the  deed,  but  she  saw  her  two 
days  after  the  making  of  the  deed,  and  her 
mind  was  then  a  blank;  and  that  for  the 
two  succeeding  weeks  she  was  not  even  con- 
scious of  the  presence  of  physicians,  and 
knew  nothing  that  occurred.  She  detailed 
acts  and  conduct  of  Mrs.  Foreman  occurring 
several  months  prior  to  the  execution  of  the 
deed,  and,  in  addition  thereto,  testified  that 
Mrs.  Foreman  was  flighty  in  all  her  con- 
versations, and  could  talk  but  a  few  minutes 
on  any  subject.  It  was  her  opinion,  based 
on  the  acts  and  conduct  of  Mrs.  Foreman  sev- 
eral months  before  the  execution  of  the  deed, 
that  the  latter  was  insane  when  the  witness 
saw  her  two  days  after  its  execution.  The 
physician  who  attended  Mrs.  Foreman  dur- 
ing her  last  illness  stated  that  he  did  not 
know  whether  or  not  he  considered  Mrs.  Fore- 
man totally  insane.  He  testified  he  could  not 
say  about  that,  that  he  was  not  treating  her 
from  that  standpoint  but  he  understood  the 
condition  of  her  case,  and,  had  he  found  her 
in  that  condition,  it  would  not  have  been 
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any  more  than  he  expected.  From  the  eyi- 
dence  produced  by  the  plaintiff,  we  think  It 
should  have  been  left  to  the  Jury  to  deter-, 
mine  the  qnestion  whether  Mrs.  Foreman,  at 
the  time  of  the  execution  of  the  deed,  was 
mentally  capable  of  making  It 

The  judgment  of  the  court  below  Is  there- 
fore rerersed.    All  the  Justices  concur. 


(129  Oa.  622) 

ATLANTIC  &  B.  BY.  CO. 


V.  BBOWN  et  al. 


(Supreme  Court  of  Georgia.    Nov.  18,  1907.) 

1.  Weit  of  Ebrob— New  Trial  —  Geoundb — 
Ebboneous  Rulings  on  Pleadings— Habm- 
LESS  Ebbob. 

Though  the  trial  court  erred  In  striking,  on 
demurrer,  a  paragraph  of  the  answer  in  which 
It  was  averred  that  defendant,  for  want  of  suffi- 
cient information,  could  neither  admit  nor  denv 
the  allegations  of  a  given  paragraph  of  the  peti- 
tion, such  error  is  not  cause  for  a  new  trial, 
when,  notwitbstand^ig  such  ruling,  plaintiffs 
submitted  ample  proof  of  the  truth  of  such  al- 
legations. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Bkror,  I  4114.] 

2.  Wbit  or  Ebbob— FoBMEB  Wbit— Decision 
—Law  of  the  Cass. 

The  law  applicable  to  the  controlling  issues 
In  this  case  was  announced  when  it  was  former- 
ly before  this  court.  Brown  v.  Atlantic  &  Bir- 
mingham By.  Co.,  126  6a.  248,  65  S.  B.  24.  In 
view  of  the  rulings  then  made,  the  court  below, 
on  the  subsequent  trial  of  the  case  in  term,  did 
not  err,  except  as  indicated  in  the  first  headnote, 
in  striking,  on  demurrer,  all  of  defendant's  an- 
swer except  so  much  thereof  as  either  admitted 
or  denied  the  allegations  of  the  petition* 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {  4358.] 

8.  Same- Evidence- Ebboneous  Admission. 

Even  though  the  court  may  have  erred  in 
admitting  in  evidence,  over  the  defendant's  ob- 
jection, a  duly  certified  copy  of  an  original  cer- 
tificate of  the  Secretary  of  State,  certifving 
that  there  was  filed  in  his  office  original  articles 
of  agreement,  entered  Into  upon  a  given  date, 
between  three  named  railway  companies,  con- 
solidating them  under  the  name  of  Atlantic  ft 
Birmingham  Railway  Company,  and  further  cer- 
tifying that  there  was  filed  In  the  office  of  Uie 
Secretary  of  State,  with  such  agreement,  cer- 
tified copies  of  the  resolutions  of  the  stockhold- 
ers and  Doard  of  directors  of  each  of  the  named 
companies,  authorizing  the  execution  of  snch  ar- 
ticles of  consolidation,  such  ruling  was  not 
cause  for  a  new  trial,  for  the  reason  that  the 
onoontradicted  evldenos  showed,  and  the  answer 


of  the  defendant  admitted,  that  defendant  was 
operating,  as  its  own,  the  section  of  road  which 
it  was  soufht  to  show  by  the  copy  of  the  cer- 
tificate it  did  own,  and  defendant  also  admitted 
that  it  Intended  to  tear  up  and  remove  the  same, 
and  was  then  engaged  in  so  doing. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  §S  4161-4164.] 

4.  Injunction  —  Vebdictt  —  Constbuotion  — 

Decbee. 

Where,  on  the  trial  of  an  action  to  enjoin 
a  railway  company  from  "tearing  up,  removing, 
or  otherwise  abandoning*'  a  given  section  of  its 
line  of  road,  about  19  miles  in  length,  it  ap- 
peared that  defendant  had  already  torn  up  and 
removed  more  than  4  miles  of  the  section  in 
question  before  the  temporary  restraining  order 
was  passed,  and  where  the  court  directed  a  ver- 
dict, over  objection,  that  defendant  be  perma- 
nently enjoined  **from  tearing  up,  removing,  or 
otherwise  abandoning"  such  section,  such  ver- 
dict is  ambieuous  and  susceptible  of  two  con- 
structions. One  of  them  would  render  the  ver- 
dict erroneous  as  offending  the  rule  against 
granting  affirmative  relief  by  mandatory  injunc- 
tion, while  under  the  other  the  verdict  would  bo 
proper,  as  it  would  simply  preserve  the  existing 
status.  The  verdict  will  not  on  this  account  be 
set  aside,  but  will  be  given  a  construction  which 
will  UDhold  it.  However,  the  decree  should  be 
entered  so  as  to  remove  tHe  ambiguity,  and  ac- 
cordingly direction  is  given  that  the  decree  be 
so  amended  as  to  make  it  clear  that  it  Is  not  to 
have  a  maLdatory  effect,  hi  requiring  the  de- 
fendant to  teconstruct  and  replace  so  much  of 
its  line  in  question  as  had  been  torn  up  or  re- 
moved prior  to  the  service  of  the  original  re- 
straining order  on  the  defendant,  but  that  tiie 
purpose  of  the  decree  is  to  permanently  enjoin 
the  defendant  from  in  any  way  changing  the 
status  of  its  line  of  road  from  Bushnell  to 
Odlla,  as  it  existed  at  the  time  defendant  was 
served  with  such  restraining  order,  to  wit,  on 
November  23.  1906. 

(Syllabus  by  tne  Court.) 

Error  from  Saperior  Court,  Ware  County; 
T.  A.  Parker,  Judge. 

Suit  by  J.  L.  Brown  and  others  against 
the  Atlantic  &  Birmingham  Railway  Com- 
pany. From  a  decree  In  favor  of  complain- 
ants, defendant  brings  error.  Affirmed,  with 
directions. 

King,  Spalding  &  Little  and  Haygood  Sb> 
Cntts,  for  plaintiff  In  error.  C  T.  Roan  and 
F.  Willis  Dart,  for  defendants  In  errot. 


PER  OURLUL 
directioiL 


Judgment  afllnnnd,  wltb 
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DAlXiAS  n  STATa 


(Supreme  Court  of  Georgia.    Nov.  18,  1907.) 

1.  Griminax  Law  —  Continuaitck  —  Abbenob 
OF  WITNE8&— Evidence. 

In  a  motion  for  continuance  on  the  ground 
0f  the  absence  of  a  material  witness,  the  movant 
must  make  it  appear  that  the  witness  would  tes- 
tify as  represented  to  the  court. 

(a)  Where  the  absent  witness  is  relied  upon 
to  prove  an  alibi,  and  the  accused,  in  his  mo- 
tion, discloses  that,  though  he  had  the  opportu- 
nity of  ascertaining  what  the  witness  would 
swear,  yet  he  had  not  been  informed  by  the  wit- 
ness or  by  others  as  to  the  nature  or  scope  of 
the  witness'  testimony,  and  it  further  appear- 
ing, from  a  counter  showing  by  the  state,  that 
the  absent  witness  was  not  with  the  accused  at 
the  time  and  place  fixed  by  him,  it  was  not  er- 
roneous to  refuse  to  continue  the  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §  1354.] 

2.  HomoiDB— Evidence. 

The  evidence  was  ample  to  support   tfas 
verdict 
(Syllabus  by  the  Court) 

Error  from  Superior  Court  Cobb  County; 
Geo.  F.  Gober,  Judge. 

Anderson  (alias  Dennis)  Dallas  was  con- 
Ticted  of  murder  in  the  second  degree,  and 
brings  error.    Affirmed. 

B.  H.  Clay  and  Qriffln  ft  Attaway,  for 
plaintiff  in  error.  J.  Z.  Foster,  SoL  Qen.  pro 
tern.,  B.  F.  Simpson,  SoL  Gen.,  and  Jno.  C 
Hart,  Atty.  Gen.,  for  tbe  State. 

EVANS,  P.  J.  The  defendant  was  convict- 
ed  of  murder  as  principal  in  the  second  de- 
gree and  recommended  to  mercy.  He  made 
a  motion  for  new  trial  on  the  ground  that  the 
Terdict  was  contrary  to  tbe  evidence,  and  on 
the  special  ground  that  the  court  erred  in 
refusing  to  continue  his  case,  because  of  an 
absent  witness,  who  had  been  subpoenaed  and 
by  whom  he  expected  to  prove  an  alibL  A 
new  trial  was  refused,  and  he  excepted. 

We  will  first  notice  the  alleged  error  of  the 
court  in  refusing  a  continuance  of  tbe  case. 
It  Is  of  interest  not  only  to  society,  but  as 
well  to  the  person  accused  of  crime,  that  a 
trial  be  had  without  unnecessary  delay.  If 
tbe  accused  be  unprepared  for  trial  because 
of  the  absence  of  a  material  witness,  his  mo- 
tion to  continue  should  apprise  the  court  of 
at  least  a  strong  probability  that  the  absent 
witiiess  would  actually  depose  to  the  matters 
desired  to  be  proven  by  him.  No  person 
sbould  ever  be  permitted  to  procure  a  post- 
ponement of  his  case  by  trifiing  with  the 
court  Therefore  a  motion  to  continue  a 
criminal  case  should  show  the  d^endant's 
scarce  of  Information,  or  grounds  for  be- 
lieving that  tbe  witness  would  testify  as  rep- 
resented to  tbe  court.  Bradley  v.  State,  128 
Qa.  20,  67  S.  B.  237.  In  the  present  case 
tbe  accused  asked  a  continuance  of  his  case 
because  of  the  absence  of  a  witness  by  whom 
be  expected  to  prove  that  the  accused  was 
atanding  by  the  witness  outside  of  the  house 
at  the  time  the  homicide  was  committed  in 


the  house.  Though  be  bad  tbe  opportunity, 
the  accused  bad  never  talked  with  tbe  wit- 
ness upon  this  point  nor  was  he  informed  by 
others  that  the  witness  would  deliver  the 
testimony  expected  of  him. 

The  court  allowed  the  state  to  make  a  coun- 
ter showing  by  witnesses  who  testified  that 
at  the  time  of  the  homicide  the  accused  was 
in  tbe  house,  but  the  witness  was  not  with 
binu  Ordinarily  the  opposite  party  will 
not  be  permitted  to  offer  testimony  to  dis- 
prove the  truth  of  tbe  facts  expected  to  be 
established  by  the  absent  witness,  by  way  of 
a  counter  showing.  Tbe  question  in  a  mo- 
tion to  continue  a  case  on  the  ground  of'  the 
absence  of  a  material  witness  is,  not  the 
truth  or  falsity  of  the  expected  testimony, 
but  whether  the  witness,  if  present  would 
swear  to  its  truth.  In  view  of  tbe  failure 
of  the  accused  to  give  tbe  court  any  assur- 
ance that  the  absent  witness  would  support 
his  alibi,  other  than  bis  supposition  that  be 
would  so  testify  because  of  the  accused's 
statement  that  the  witness  was  with  him  at 
the  time  of  the  alleged  crime  at  a  different 
place,  and  the  counter  showing  made  by  the 
state  that  tbe  witness  was  not  with  the  ac- 
cused at  the  time  of  the  homicide,  the  trial 
judge  did  not  abuse  bis  direction  in  refusing 
to  continue  the  case.  The  state's  counter 
showing  was  more  to  establish  the  improba- 
bility of  the  absent  witness*  testifying  as  the 
accused  represented  he  would,  than  to  dis- 
prove the  alleged  alibi. 

2.  The  crime  proven  by  tbe  state's  evidence 
was  murder.  The  deceased  was  shot  by  one 
John  Mitchell  at  the  command  and  instiga- 
tion of  tbe  accused,  who  was  standing  near 
tbe  slayer  at  the  time  he  fired  the  fatal  shot 
There  was  no  provocation  for  the  shooting. 
The  evidence  warranted  the  verdict 

Judgment  afitoned.  All  the  Justices  oon- 
cun 


(129  Ga.  573) 
CROSBY  V.  PITTMAN. 

(Supreme  Court  of  Georgia.     Nov.  16,  1907.) 

1.  Judgment— Entbt—W A  ivEB. 

Generally  it  is  requisite  that  a  Judgment 
be  entered  upon  a  verdict  in  order  that  the 
principle  of  res  judicata  may  apply  and  operate 
as  a  bar  to  a  future  action  for  the  same  cause ; 
but  where,  in  a  suit  for  land,  the  verdict  is 
adverse  to  the  plaintiff,  and  finds  in  favor  of 
the  defendant  a  sum  due  him  as  rent  by  the 
plaintiff,  and  the  record  shows  that  by  agree- 
ment made  at  the  time  the  verdict* was  rendered, 
whereby  the  defendant  made  certain  concessions 
to  the  plaintiff,  the  latter  voluntarily  pays  the 
rent  and  surrenders  possession  of  the  land  to 
the  defendant,  who  remains  in  possession  for 
a  time,  and  then  conveys  the  land  to  a  third 
person,  who  continues  in  possession  of  the  same, 
and  there  is  no  suggestion  that  the  verdict  was 
ever  set  aside  or  modified,  or  that  there  was 
any  order  for  an  arrest  of  Judgment,  any  ob- 
jection by  the  plaintiff  on  account  of  the  failure 
to  enter  up  Judgment  will  be  considered  as 
waived. 

[Bd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  80,  Judgment  §  562.] 
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2L  Wbit  of  Bbbob— AssiONiOEifT  or  Bbbob* 

An  assignment  of  error,  which  merely  al- 
leges that  ^'plaintiff  objected  to  the  introduction 
in  evidence  of  the  verdict  because  the  same  was 
void,  which  the  court  overruled/'  is  too  uncer- 
tain and  indefinite  to  be  considered  by  this 
court. 

lEd.  Note.~£^or  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |  aOlO.] 

&  IHJUNCTION  —  TBKSPA8S    TO    Lajvd^Sti- 
DJEMCE. 

The  verdict  was  demanded  by  the  uncon- 
tradicted evidence,  and  the  other  matters  com- 
plained of,  if  errors,  were  harmless. 

[Ed.  Note.— For  cases  in  point*  see  Cent  Dig. 
vol.  27,  injunction,  i^  278.J 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Colquitt  Coun- 
ty; K.  J.  Mitchell,  Judge. 

Bill  by  S.  £.  Crosby  against  Will  Plttman. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Ailirmed. 

This  was  an  equitable  petition  filed  by  the 
plaintiff,  Crosby,  to  enjoin  the  defendant,  Pltt- 
man, from  trespassing  or  otherwise  interfer- 
ing with  a  certain  tract  of  land  alleged  to 
belong  to  the  plaintiff.  The  defendant  claim- 
ed the  land  in  dispute,  which  consisted  of 
about  35  acres.  The  plaintiff  and  defendant 
were  coterminous  landowners,  and  the  main 
question  in  the  case  was  in  regard  to  the  lo- 
cation of  the  boundary  line  between  their 
respective  lots.  The  defendant  alleged  in  his 
answer  that  in  the  year  1900  ttils  same  35 
acres  had  been  the  subject-matter  of  another 
suit  between  this  same  plaintiff  and  one  Isam, 
defendant's  grantor,  and  that  "a  verdict  was 
returned  into  court  against  the  said  Crosby 
and  in  favor  of  the  said  Isam,  and  a  few  days 
afterwards  the  said  Crosby  paid  to  the  said 
Isam  the  sum  of  $52.50,  being  the  amount 
tliat  had  been  found  by  the  jury  against  her 
for  rent  on  said  85  acres,  •  ^  •  and  no 
motion  for  a  new  trial  was  ever  made  by  the 
said  Crosby,  and,  on  the  contrary,  she  fully 
acquiesced  in  the  finding  of  the  jury,  and 
from  that  time  until  December,  1904,  no  claim 
has  ever  been  made  by  her  to  said  85  acrea" 
It  is  conceded  that  no  judgment  was  ever  en- 
tered upon  said  verdict  But  defendant  sets 
up  said  verdict  as  a  plea  in  bar  to  the  plaln- 
tlfTs  present  action.  This  was  the  only  i«sue 
submitted  to  the  jury,  and  the  jury  returned 
a  verdict  "in  favor  of  the  plea  in  bar."  Plain- 
tiff moved  for  a  new  trial  upon  various 
grounds.  The  motion  was  overruled,  and 
plaintiff  excepted. 

T.  H.  Parjser  and  W.  C.  McCall,  for  plain- 
tiff in  error.  Edwin  Jj.  Bryan,  for  defendant 
In  error. 

BECK,  J.  (after  stating  the  facts  as  above). 
1.  The  general  rule  in  regard  to  estoppel  by 
res  judicata  is  thus  stated  in  the  case  of  Wal- 
den  V.  Walden,  124  Qa.  145,  52  S.  E.  323 :  ""It 
has  been  held  by  this  court  aa  settled  law  that 
a  verdict  not  followed  by  a  judgment  will  not 
serve  aa  such  an  estoppel,  and  that  it  is 
— aentia!  that  a  Judgment  be  entered  on  the 


verdict  before  the  parties  will  ^  conduded 
as  to  the  matters  in  controversy.  Carstarphen 
V.  Holt,  96  Qa.  703,  23  S.  E.  904;  MitcheU  ▼. 
Mitchell,  97  Ga.  795,  25  S.  E.  385;  Webster 
V.  Mortgage  Co.,  93  Ga.  278,  20  S.  E.  310;  Har- 
ris V.  Guano  Co.,  117  Ga.  934,  44  S.  B.  U.*' 
But  that  this  rule  is  not  without  eome  slight 
limitation  is  shown  by  the  ca:se  of  Webster  v. 
Mortgage  Co.,  supra,  in  which  it  was  held 
that :  "Where,  in  the  court  below  and  In  this 
court,  counsel  on  both  sides  have  treated  the 
verdict  as  serving  the  office  of  judgment  as 
well  as  of  verdict,  any  objection  on  account 
of  the  failure  to  enter  up  judgment  may  be 
considered  as  waived.*'  A  case  involving  the 
same  question  now  under  consideration  was 
decided  by  the  Supreme  Court  of  Pennsyl- 
vania in  Shaeffer  v.  Kreltzer,  6  Bin.  (Pa.)  432, 
where  it  was  said:  "No  judgment  has  been 
entered,  but  the  defendant  showed  his  ac- 
qulesence  in  the  verdict  by  the  payment  of 
costs  and  delivery  of  possession.  No  other 
case  exactly  like  this  has  occurred,  but  it 
falls  within  the  principle  of  a  verdict  and 
judgment.  It  appears  by  the  acts  of  the  de- 
fendant that  no  objection  wafi  made  to  the 
verdict  There  was  no  occasion  to  enter  Judg- 
ment, because  the  fruits  of  a  judgment  (the 
costs  of  suit  and  possession  of  the  land)  were 
yielded  by  the  defendant  and  enjoyed  by  the 
plaintiff.  I  am  therefore  of  opinion  that  the 
former  verdict  was  properly  admitted  in  evi- 
dence.*' This  case  is  cited  in  1  Herman  on 
E^top.  9  46A,  p.  566,  where  the  rule  is  stated 
thus:  "When  the  parties  agree,  either  ex- 
pressly or  by  implication,  that  a  verdict  shall 
be  final  and  conclusive  as  between  them, 
without  the  entry  of  a  judgment.  It  will  op- 
erate as  an  estoppel,  on  proof  of  the  under- 
standing or  agreement." 

The  facts  presented  by  the  record  before  us 
fall  clearly  within  the  rule  hist  announced. 
It  was  proved  by  witnesses  In  behalf  of  Pitt- 
man  that  Crosby  paid  the  amount  of  rent 
found  by  the  jury  to  be  due  by  her  to  Isnm, 
the  defendant  in  the  former  suit,  and  that 
Immediately  after  the  trial  surrendered  pos- 
session of  th^  land  to  Isam,  and  that  Pitt- 
man,  who  purchased  the  land  from  Isam,  is 
now  in  possession  of  the  same.  And  these 
facts  are  nowhere  denied  by  the  plaintiff. 
Upon  this  Issue  the  husband  of  the  plaintiff 
testified  as  follows:  ''I  represented  her  [plain- 
tiff] in  the  litigation  which  had  been  conduct- 
ed heretofore.  She  was  with  me  when  I  paid 
some  money.  Our  attorney  told  us  it  went 
against  us,  and  we  had  better  pay  the  costs 
and  what  they  claimed  for  rent  •  •  •  Af- 
ter the  trial  I  paid  some  money  to  [P.].  He 
was  representing  Isam  at  that  time.  They 
told  us  we  had  better  pay  up.  Said  the  case 
had  gone  against  us.  That  was  our  law- 
yer's advice,  and  we  went  ahead  and  settled. 
^  ^  *  After  the  trial,  Isam  took  possession 
of  that  land.  It  was  two  years  before  I  un- 
dertook to  go  back  on  that  land."  In  addi- 
tion to  tht  facts  already  stated^  it  appean 
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ttiat  tbe  agreement  to  iettle  the  dispute  npon 
tbe  finding  of  the  Jnry  without  the  entry  of  a 
Judgment  waa  based  upon  an  additional  con- 
sideration moving  €rom  Isam  to  Crosby.  The 
erldence  upon  this  point  Is  not  altogether 
dear ;  the  testimony  having  been  very  poorly 
transcribed  and  Is  In  part  nnlntelllgible.  The 
attorney  who  represented  Crosby  In  the  for> 
mer  suit  testified  that  a  part  of  the  land  then 
In  dispute  was  under  fence  and  a  part  was 
not  'The  part  under  fence  [presumably  the 
85  acres  Involved  In  the  present  case]  had 
been  held  by  Mrs,  Crosby  pending  the  litiga- 
tion. We  agreed  that  she  could  pay  rent  on 
the  land  that  she  held  at  the  rate  of  $1.50  an 
acre  [this  being  the  rate  fixed  by  the  Jury], 
♦  •  •  and  we  who  lost  the  suit  should  have 
the  land  that  was  not  under  fence.  I  told 
P.  [the  attorney  for  Isam]  that  I  would  ad-, 
vise  my  client  to  pay  him  that  rent  I  saw 
the  husband  of  my  client  who  was  the  person 
with  whom  I  talked  most  advised  him  to  do 
It  We  agreed  for  the  decree  to  be  drawn 
that  way.  •  •  •  I  would  not  like  to  say 
that  the  agreement  that  my  client  was  to 
have  the  land  outside  of  the  fence  was  the 
only  reason  that  kept  me  from  filing  a  motion 
for  new  trial  in  the  case.  I  knew  that  the 
court  had  adjourned,  and  the  Jury  had  gone. 
I  recognized  that  I  could  drive  home  a  little 
contract  to  my  advantage,  and  did  it" 

2.  The  rule  announced  In  the  second  head- 
note  has  been  settled  bj  numerous  decisions 
of  this  court 

3.  Under  the  law  as  we  have  stated  It 
above,  the  verdict  was  demanded  by  the  evi- 
dence In  the  case*  and  the  other  matters  com- 
plained of,  if  errors,  were  harmless. 

Judgment  affirmed.  All  the  Justices  con- 
cnr,  ezc^t  HOIDBN,  J.,  not  presiding. 


(129  Ga.  589) 

MORAN  V.  BANK  OF  FORSTTH  et  al. 
(Supreme  Court  of  Georgia.     Nov.  18,  1907.) 

1.  APPBAIt-HaBMLESS   EBBOB  —  Sl^BISINO   ON 

Demubbkb. 

It  appearing  that  tbe  answer  of  the  defend- 
ant which  was  stricken  upon  demurrer,  sought 
to  set  up  a  defense,  which,  under  the  facta  in 
the  case  as  disclosed  by  the  record,  the  defend- 
ant was  estopped  from  averring  or  proving,  the 
ruling  of  the  court  sustaining  the  demurrer  was 
not  error. 

TBd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  1  4093.] 

2b  Wbit  or  Ebbob  —  Review  —  RuuNQs  or 

Pleadings-^Ezobptions. 

Exceptions  to  the  order  of  the  court  strik- 
ing certain  parties  to  the  case,  and  striking 
certain  portions  of  the  pleadings,  at  tbe  Marco 
term,  1906,  made  in  the  bill  of  exceptions  sued 
out  to  review  the  final  judgment  rendered  at  the 
October  term,  1906,  cannot  be  considered;  no 
ezceptiotts  pendente  lite  having  been  filed  to 
such  rulings,  and  the  final  judgment  having 
been  rendered  more  than  30  days  after  the  ao- 
jonmment  of  the  term  of  the  court  at  which 
the  rulings  complained  of  were  made. 

[Ed.  Note.— For  cases  in  point  see  Gent  Dig. 
Tol  2,  Appeal  and  Error,  |  1489J 

(SyUabus  by  the  Court) 


Error  from  Superior  Court  Crawford  Coun- 
ty;  W.  H.  Felton*  Jr.,  Judga 

Action'  by  the  Bank  of  Forsyth  against  T. 
J.  Moran  and  others.  Judgment  for  plaintiff, 
and  defendant  Moran  brings  error.    Affirmed* 

The  Bank  of  Forsyth  filed  an  equitable  pe- 
tition against  T.  J.  Moran  and  H.  P.  Moran 
and  others.  The  object  of  the  action  was  to 
enforce  the  collection  of  several  notes  held 
by  the  plaintiff  against  eald  T.  J.  Moran  and 
H.  P.  Moran,  and  to  enjoin  certain  other  nam- 
ed defendants  from  foreclosing  their  liens 
against  said  T.  J.  and  H.  P.  Moran  so  as  to 
defeat  petitioner's  claims,  and  to  adjust  the 
rights  of  all  of  the  creditors  of  said  defend- 
ants. One  of  the  notes  held  by  the  plaintiff 
was  for  $824,  secured  by  the  assignment  to 
plaintiff  ot  a  bond  for  titles,  which  had  been 
executed  to  said  T.  J.  Moran  and  H.  P.  Moran 
by  the  British  &  American  Mortgage  Com- 
pany, to  a  certa^l  tract  of  land  In  Crawford 
county.  Another  note,  for  $330,  was  secured 
to  the  plaintiff  by  the  assignment  of  a  mort- 
gage to  an  undivided  three-fifths  interest  in 
135  acres  of  land;  said  mortgage  being  ex- 
ecuted by  one  Mrs.  Fletcher  to  said  H.  P. 
Moran.  The  third  note,  for  $216,  was  se- 
cured by  the  transfer  to  the  plaintiff  of  a 
note  and  mortgage  executed  by  T.  J.  Moran 
to  H.  P.  Moran;  said  mortgage  covering  an 
undivided  one-fifth  Interest  In  the  aforesaid 
135  acres  of  land.  The  property  Involved  in 
the  litigation  consisted  of  400  acres  of  land 
originally  belonging  to  the  estate  of  A.  B. 
Moran,  deceased,  the  father  of  T.  J.  Moran, 
H.  P.  Moran,  Mrs.  Fletcher,  and  Mrs.  Wooten. 
Thereafter  the  British  ft  American  Mortgage 
Company  and  the  said  Mrs.  Fletcher  and  Mrs. 
Wooten  were  by  amendment  made  parties 
plaintiff  in  the  case.  Several  amendments 
were  filed  by  the  plaintiffs,  praying  that  cer- 
tain named  grandchildren  of  the  said  A.  B. 
Moran  be  made  parties  to  the  suit  and  that 
the  court  construe  certain  items  in  the  will 
of  the  said  A.  B.  Moran.  T.  J.  Moran  filed 
an  amended  answer,  In  which  he  suggested 
the  death  of  Mrs.  Wooten,  and  prayed  that 
the  children  of  Mrs.  Fletcher  and  Mrs.  Woot> 
en  be  made  parties,  and  that  the  validity  of 
the  alleged  sale  by  his  mother,  the  executrix 
of  said  A.  B.  Moran,  of  the  135  acres  of  land 
to  the  five  children  be  investigated,  and  that 
it  be  determined  whether  his  title  to  the 
two-fifths  Interest  in  said  185  acres,  which 
he  had  purchased  from  his  sister,  Mrs.  Fletch- 
er, was  good  or  not  It  appears  that  he  had 
taken  a  one-fifth  interest  in  said  land,  under 
said  sale  by  his  mother,  and  had  purchased 
from  his  sister  a  two-fifths  interest  in  the 
same.  He  had  conveyed  his  three-fifths  In- 
terest to  Davis  &  Co.  to  secure  a  debt  Aiid 
received  a  bond  for  titles  to  rcx^nvey.  He 
had  mortgaged  his  Interest  to  his  sisters,  and 
had  been  in  possession  of  the  three-fifths  in- 
terest for  several  years  and  enjoyed  the  use 
of  the  same.  To  this  amended  answer  the 
plaintiffs  demurred,   upon   the  ground  that 
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said  defendant  was  estopped  from  contesting 
the  validity  of  tliat  sale  or  division  of  the 
estate,  inasmuch  as  he  had  accepted  said 
deed  and  held  thereunder.  The  court  sus- 
tained the  demurrer  and  struck  the  amended 
answer,  and  defendant  excepted  pendente  lite, 
and  assigns  this  ruling  of  the  court  as  error. 
Defendant  T.  J.  Moran,  plaintiff  In  error 
here,  also  complains  in  the  bill  of  exceptions 
that  at  the  March  term,  1906,  after  the  death 
of  Mrs.  Wooten,  and  before  her  administrator 
^as  made  a  party,  the  court  passed  an  order 
striking  the  children  of  the  said  Mrs.  Wooten 
and  Mrs.  Fletcher  from  the  case,  and  strik- 
ing therefrom  the  prayer  for  the  construction 
of  the  will  of  the  said  A.  B.  Moran ;  **€lI\  of 
which  orders,  rulings,  and  decisions  of  the 
court  the  said  T.  J.  Moran  says  were  void 
and  of  no  effect  for  the  reason  that  one  of 
the  parties  plaintiff  was  dead,  and  no  repre- 
sentation upon  her  estate.**  At  the  next  term 
of  the  court  the  administratdr  of  Mrs.  Woot- 
en, deceased,  was  made  a  party  to  the  action, 
and  made  no  objection  to  the  rulings  of  the 
court  complained  of  by  the  defendant  Aft- 
er the  case  had  proceeded  to  trial,  and  the 
jury  had  returned  a  verdict  adverse  to  the  de- 
fendant the  latter  excepted  and  assigns  er- 
ror upon  the  above-mentioned  rulings  of  the 
court 

Jj,  D.  Moore,  for  plaintiff  in  error.  J.  M. 
Fletcher,  H.  A.  Mathews,  B.  S.  Willingbam, 
F.  Chambers  &  Son,  R.  L.  Bemer,  and  W.  A. 
Scott  for  defendants  in  error. 

BECK  J.  (after  stating  the  facts  as -above). 
1.  We  are  of  the  opinion  that  the  court  com- 
mitted no  error  in  striking  that  portion  of  T. 
J.  Moran*8  amended  answer  which  "sets  up 
that  the  sale  of  the  land  by  Mrs.  C  E.  Moran 
to  her  children  of  the  135  acres  is  void."  The 
said  T.  J.  Moran  had  been  a  party  to  the 
sale  which  he  now  attacks  as  void.  He  had 
accepted  title  to  one-fifth  interest  thereunder. 
He  had  purchased  the  interest  of  his  two  sis- 
ters therein.  He  had  gone  into  possession  of 
the  same  under  said  sale,  and  made  no  ten- 
der of  the  lands,  rents,  or  profits.    He  bad  sold 


this  land  to  W.  A.  Davis,  making  him  a  deed 
thereto,  and  had  mortgaged  it  to  his  sisters  to 
secure  a  debt  He  had  deeded  and  mortgaged 
that  very  interest  in  the  land  which  It  is  now 
sought  to  subject  to  the  claims  of  his  credit- 
ors, and  in  both  deed  and  mortgage  had  recit- 
ed that  he  had  title  to  that  Interest  In  a 
mortgage  which  he  executed  to  H.  P.  Moran 
is  to  be  found  the  recital  that  the  said  T.  J. 
Moran  covenants  with  the  said  H.  P.  Moran 
that  he  "has  good  title  and  right  to  mortgage 
and  convey  the  property  aforesaid."  And  In 
a  mortgage  of  Mrs.  Fletcher  to  H.  P.  Moran 
is  to  be  found  a  recital  in  similar  terms. 
Both  of  these  last-mentioned  mortgages  had 
been  deposited  by  the  plaintiff  in  error  and 
his  brother  with  the  Bank  of  Forsyth  to  se- 
cure the  payment  of  money.  And  we  do  not 
think  that  in  this  proceeding,  instituted  to 
collect  that  money,  the  plaintiff  in  error 
should  be  allowed  to  set  up  and  maintain  that 
the  sale  to  himself  and  his  sisters,  upon  the 
validity  of  which  depends  the  value  of  the 
deeds  and  mortgages,  was  void.  Against  such 
a  defense  the  doctrine  of  estoppel  was  prop- 
erly applied. 

2.  The  final  verdict  and  decree  as  rendered 
at  the  October  term,  1906,  in  so  far  as  it  af- 
fects the  interest  of  the  plaintiff  In  error,  was 
not  Invalid  for  any  reason  disclosed  by  this 
record  under  the  pleadings  as  they  stood  at 
that  time.  It  is  true  that  orders  had  been 
taken  at  the  preceding  March  term  striking 
certain  parties,  and  disallowing  certain  amend* 
ments  over  objections  of  the  plaintiff  In  er- 
ror. But  the  order  of  the  court  overruling 
the  objections  was  not  excepted  to  at  the 
March  term,  nor  within  90  days  thereafter, 
save  in  regard  to  striking  that  portion  of 
the  answer  of  the  plaintiff  in  error  which  we 
have  held  above  was  properly  stricken,  and 
the  attempted  assignment  of  error  upon  the 
ruling  of  the  court  at  the  March  term  is  made 
too  late  In  the  main  bill  of  exceptions  sued 
out  to  the  court's  final  judgment  at  the  Oc- 
tober term. 

Judgment  aflarmed.  All  the  Justices  con- 
cur,  except  HOLDBN,  J.,  not  presiding. 
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CLARK  T.   MUTUAL   LIFE   INS.   CO.  OF 
NEW  YORK. 

(8npx«me  Coart  of  Georgia.    Not.  18^  ld07.) 

1.  IHSUBAIVOK— Ll9«     POLIOT  —  PAYMENT     OV 

PBEMiTnc--ConDinon  Psbcedbrt. 

Where  the  application  for  a  policy  of  life 
insorance  and  the  policy  itself  both  stipulated, 
in  effect,  that  the  policy  should  not  become  bind- 
ing upon  the  insurance  company  nntil  the  first 
premium  had  been  paid  during  the  good  health 
of  the  applicant,  and  the  agent  of  the  insurance 
company  agreed  with  the  applicant  to  accept  the 
latter's  note  in  payment  of  the  first  premium, 
there  being  no  question  as  to  the  agent^  author- 
ity to  make  this  agreement,  the  execution  find 
delivery  by  the  applicant  of  his  said  note,  or  the 
actual  payment  of  the  first  premium,  during  the 
good  health  of  the  applicant,  was  a  condition 
precedent  to  the  liability  of  the  insurance  com- 
pany upon  said  policy.  Reese  v.  Fidelity,  etc.. 
Life  Association,  111  Ga.  482.  36  S.  E.  637. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  ff  232,  243-245.] 

2-  Same— Default. 

It  appearing  from  the  evidence  introduced 
by  the  plaintiff  that  the  applicant  died  before 
the  policy  was  delivered,  and  without  having 
paid  or  tendered  the  amount  of  the  first  premi- 
um, and  without  having  tendered  or  delivered  to 
the  company  or  its  agent  his  note  in  payment 
of  said  premium,  the  court  did  not  err  in  granting 
a  nonsuit  in  an  action  brought  by  the  adminis- 
trator of  said  applicant  upon  saia  policy  of  in- 
snrance. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼oL  28,  Insurance,  H  234,  243-245,  1742.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Sumter  Coun- 
ty;   Z.  A.  Little  John,  Judge. 

Action  by  Julian  Clark,  administrator, 
against  the  Mutual  Life  Insurance  Company 
of  New  Tork.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Clark,  the  administrator  of  Moore  deceas- 
ed, brought  suit  against  the  Mutual  Life  In- 
surance Company  of  New  York  to  recover 
the  amount  of  a  policy  alleged  to  have  been 
Issued  by  said  company  to  plaintlfiTs  Intes- 
tate. It  appears  from  the  record  that  Moore 
made  an  application  to  the  Insurance  com- 
pany for  a  policy  of  life  insurance.  The  said 
application  provided  that  the  policy  "shall 
not  take  effect  until  the  first  premium  shall 
liave  been  paid  during  my  continuance  in 
l^ood  health."  The  policy  was  issued  by  the 
company  and  forwarded  to  its  agent,  F.  B. 
Arthur,  at  Americus,  Ga.;  but,  before  it  was 
delivered  to  Moore,  the  latter  died.  The  de- 
fendant in  its  answer  denied  liability  to  the 
plaintiff,  for  the  reaspn,  among  others,  that 
the  first  premium  had  not  been  paid  as  pro- 
vided in  the  application.  Upon  this  issue  F. 
B.  Arthur,  the  only  witness  introduced  by 
the  plaintiff,  testified:  "On  the  30th  day  of 
January,  1906,  I  was  agent  of  the  Mutual 
Life  Insurance  Company  of  New  York,  at 
Americus.  I  remember  the  agreement  I  had 
with  Mr.  Moore  at  the  time  that  application 
was  made  as  to  the  premium.  I  was  to  take 
Mr.  Moore's  note  for  the  premium,  and  wrote 
tdm  with  that  understanding.    After  the  pol- 


icy came  I  told  Mr.  Moore  I  would  bring  It 
up  and  make  settlement  with  him,  and  he 
said  that  was  all  right  That  is  everything 
that  occurred*  or  was  said.  I  agreed  to  take 
his  note,  and  told  him  it  [the  policy]  was 
there,  and  I  would  bring  It  down;  and  he 
said  that  was  satisfactory.  The  next  morn- 
ing when  I  came  down  town,  a  few  minutes 
after  8  o'clock,  I  heard  that  he  was  dead. 
I  held  the  policy,  and  before  12  o'clock  that 
day  I  mailed  it  back  to  the  company.  He 
[Moore]  never  gave  his  note;  never  paid  the 
premium  at  all;  paid  no  part  of  it**  At  the 
conclusion  of  the  plaintiff's  testimony,  the  de- 
fendant moved  for  a  nonsuit,  which  motion 
the  court  sustained.    Plaintiff  excepted. 

W.  A.  Dodson,  for  plaintiff  in  error. .  J.  H. 
Qilbert  and  Bi  A.  Hawkins,  for  defendant  in 
error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  HOLDBN,  J.,  not  pre- 
siding. 


cm  Oa.  460) 
O.   S.  BAXTER  ft  CO.  v.  GAMP  et  at 
(Supreme  Court  of  Georgia.    Nov.  18,  1907.) 

1.  Wbit    of    Erbob -- Briefs  —  Failubb    to 
Abgub  Points— Effect. 

Points  made  in  the  record,  not  referred  to 
in  the  briefs  filed  by  counsel,  will  be  treated  as 
abandoned. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  f  4250.] 

2.  Sams  —  Presumptions  —  FwALirr  of  Db- 

OREE. 

Where  the  language  of  a  decree  is  such 
that  it  is  susceptible  of  a  odnstructlon  that  the 
decree  is  final  and  of  a  construction  that  it  is 
not  final,  and  the  trial  judge  who  rendered  it» 
in  subseqaent  proceedings  brought  in  the  case, 
treats  the  decree  as  not  being  final,  his  construc- 
tion will  be  upheld  and  adopted  by  this  court. 
8.  PABTrnoN— Afpointmbnt  of  Pabtitionebs 
iH  Vacation— Statutory  Provisions. 

In  a  proceeding  of  the  kind  set  forth  in  the 
succeeding  headnote,  the  judge  of  the  court  be- 
low had  authority  to  act  upon  the  application 
and  appoint  partitioners  in  vacation,  under  Civ. 
Code  1895,  f  4323,  as  such  appointment  was  not 
a  matter  requiring  the  services  of  a  jury. 

4.  Same— Rights  of  Parties. 

In  a  proceeding  in  equity,  where  plaintiffs 
and  defendants  adversely  claim  full  title  to  all 
timber  in  controversy,  and  each  ask  injunctions 
against  the  other  from  interfering  with  the  tim- 
l>er,  and  the  court  through  an  auditor  discovers 
that  plaintiffs  and  defendants  jointly  own  part 
of  the  timber,  it  Is,  though  no  partition  was 
originally  prayed,  proper  to  allow,  while  the 
case  is  still  pending,  an  application  by  one  of 
the  parties  for  partition  of  the  timber  so  jointly 
owned  and  to  appoint  partitioners  under  suc^ 
application.  Such  application  is  germane  to  the 
original  proceedings  and  does  not  add  a  new 
cause  of  action. 

5.  Same— Remeot  at  Law. 

The  fact  that  plaintifiEs  had  a  remedy  at 
law  to  secure  partition  did  not  make  it  improp- 
er, under  the  facts  set  forth  in  the  preceding 
headnote,  for  partitioners  to  l>e  appointed  by 
the  court  which  then  had  jurisdiction  of  the 
parties  and  the  subject-matter,  as  partition  was 
a  needed  and  appropriate  relief  to  be  granted 
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by  the  court  after  it  discovered  a  joint  owner- 
Boip  by  plaintiffs  and  defendants  of  a  part  of 
the  timber. 
(Syllabus  by  the  Ooart) 

Srror  ftom  Superior  Oourt*  Clincli  Ck>imty ; 
T.  A.  Parker,  Judge. 

Equitable  petition  by  R.  J.  Oamp  and 
otbers  against  G.  S.  Baxter  &  Go.  and  others. 
Judgment  for  plalntiffiB,  and  defendants  bring 
error.    Affirmed. 

See  64  S.  B.  1030. 

Toomer  &  Reynolds,  for  plaintiffs  in  error. 
J.  L.  Sweat  and  W.  O.  Brantley,  for  defend- 
ants in  error. 


HOLDEN,  J.  An  equitable  petition  was 
filed  in  Clinch  superior  court  by  R.  J.  ft  B. 
F.  Gamp  and  other  against  Q.  S.  Baxter  ft  Go. 
and  others,  in  which  the  title  to  the  timber 
on  numerous  lots  of  land  was  adversely 
claimed  by  the  plaintiffs  and  the  defendants, 
and  in  which  injunctions  were  asked.  On 
June  30,  1905,  a  decree  was  entered  by  the 
court,  in  which  it  was  adjudged  that  the 
full  title  to  the  timber  on  certain  lots  of  the 
land  was  hi  the  plaintiff^,  and  that  plaintiffs 
and  defendants  jointly  owned  the  timber  on 
certain  other  lots.  Und^  a  previous  order  of 
the  court,  granted  August  6,  1899,  plaintilfti 
and  defendants  were  both  enjoined  from 
cutting  or  in  any  way  interfolng  with  any 
of  the  timber,  and  in  the  decree  of  June  30, 
1905,  It  was  provided  that  the  Injunction 
heretofore  granted  should  continue  of  force 
until  such  time  *'as  said  parties,  through 
partition  had  by  the  court  or  by  consent,  may 
specify  and  make  certain  their  respective  in- 
terests In  the  timber  in  controversy .**  After 
this  decree  was  rendered,  and  affirmed  by 
this  court  (126  Ga.  354,  54  S.  E.  1036),  the 
plaintiffs  filed  with  the  court  below  a  peti- 
tion, which  they  called  a  "supplementary 
petition,**  stating  that  they  were  unable  by 
consent  to  have  a  partition  of  the  timber 
with  defendants,  and  praying  that  the  Injunc- 
tion, so  far  as  it  related  to  the  timber  the 
full  title  to  which  was  decreed  to  be  In  them, 
be  dissolved,  and  that  they  have  a  right  to 
cut  and  use  the  same,  and  that  a  commission 
of  five  freeholders  be  appointed  for  the  pur- 
];)ose  of  making,  between  plaintiffs  and  de- 
fendants, upon  an  equitable  basis,  a  parti- 
tion of  all  the  timber  In  controversy.  Plain- 
tiffs also  alleged  in  this  petition  that  defend- 
ants had  cut  some  of  the  timber  to  which 
plaintiffs  had  been  decreed  to  have  a  whole 
or  a  partial  title,  and  have  made  no  account- 
ing therefor  to  the  plaintiffs,  and  they  pray- 
ed that  the  value  of  the  timber  so  cut  be 
charged  against  the  defendants  and  their  in- 
terests when  the  partition  prayed  for  was 
bad.  Upon  this  petition  being  filed  with  the 
court  s  rule  nisi  was  granted  requiring  de- 
fendants to  show  cause  why  the  prayers  of 
the  petition  should  not  be  granted.  Defend- 
ants filed  no  answer,  but  upon  the  hearing 


presented  a  motion  to  dismiss  the  petition, 
and  in  addition  thereto  filed  a  demurrer  to 
the  same.  Upon  the  hearing  the  court  over- 
ruled the  motion  to  dismiss  and  the  demurrer, 
and  appointed  five  commissioners  to  make 
partition  as  prayed.  No  evidence  was  in- 
troduced upon  the  trial  of  said  case,  but  the 
same  was  tried  upon  the  record.  The  de- 
fendants filed  their  bill  of  exceptions,  com- 
plaining that  the  court  committed  error  in 
granting  this  order  and  in  overruling  their 
motion  to  dismiss  and  their  demurrer. 

1.  Plaintiffs  in  error  made  a  motion  be- 
fore the  trial  judge  to  dismiss  the  application 
for  partition  because  of  want  of  sufficient 
service  before  the  hearing  of  the  same.  This 
contention  is  not  argued  or  referred  to  in 
the  briefs  filed  by  counsel  for  plaintiffs  hi 
error,  and  will  therefore  be  treated  as  hav- 
ing been  abandoned  by  theuL  Graves  t. 
State,  127  Ga.  46,  56  S.  K  72. 

2.  The  defendants  contend  that  the  decree 
of  June  30,  1905,  was  a  final  decree  in  the 
case,  and  that  no  subsequent  proceedings  for 
partition  or  a  dissolution  of  the  Injunction 
could  be  had  under  it  The  trial  judge 
granted  a  decree  holding  adversely  to  this 
contention,  and  entertained  the  petition  filed 
by  the  plaintiffs,  and  appointed  the  parti- 
tioners  as  prayed.  This  decree  of  June  30, 
1906,  provided  that  the  injunctions  heretofore 
granted  shall  continue  of  force  until  such 
time  '*as  said  parties,  through  partition  had 
by  the  court  or  by  consent  may  specif^  and 
make  certain  their  respective  interests  in  the 
timber  in  controversy.*'  Defendants  in  error 
contend  that  the  meaning  of  this  decree  was 
to  keep  the  case  in  court  until  partition  was 
had  and  that  the  court  referred  to  was  the 
one  granting  the  decree.  Perpetual  injunc> 
tions  were  prayed  by  plaintiffs  and  defend- 
ants in  the  original  proceedings.  Full  and 
complete  title  to  the  timber  on  certain  lots 
was  decreed  to  be  in  the  defendants  in  error, 
but  they  were  enjoined  from  using  it  until 
partition  was  had  of  the  timber  decreed  to 
be  joInUy  owned  by  the  plaintiffs  and  the 
defendants.  Defendants  In  error  claimed  full 
title  to  all  of  the  timber  in  the  original  pro- 
ceedings, and  asked  that  the  plaintiffs  in 
error  be  perpetually  enjoined  from  interfer- 
ing with  it  Gomplete  title  to  part  ef  the 
timber  was  decreed  in  the  defendants  In  er- 
ror,' but  they  contend  that,  if  this  decree  was 
final,  the  prayer  for  perpetual  injunction 
against  the  plaintiffs  in  error  from  Interfer- 
ing with  this  timber,  decreed  to  belong  solely 
to  defendants  in  error,  would  not  be  granted, 
and  would  not  be  acted  upon  at  all,  because, 
under  the  decree.  Injunctions  granted  In  the 
case  ceased  when  partition  was  had.  Defend- 
ants in  error  contend  that  this  prayer  for 
permanent  injunctioQ  could  not  be  acted  on 
until  partition,  setting  apart  to  defendants  in 
error  a  particular  part  of  the  timber  jointiy 
owned  by  them  and  the  plaintiffs  in  error, 
and  that  the  intention  of  the  court  rendering 


Qa.) 


Q.  a  BAXTBB  A  CO.  v.  CAMP. 


this  decree  was  to  keep  the  case  in  court 
until  this  was  done.  They  contend  that  a 
permanent  injunction  against  the  plaintiffs 
in  error  was  the  chief  relief  prayed  for  in 
the  original  case  and  that  such  full  relief 
could  not  be  granted  until  partition  was  had, 
and  that  as  the  court,  in  the  trial  of  the  case, 
discovered  that  a  Joint  tenancy  existed  as  to 
a  part  of  the  "timber,  and  as  it  is  a  rule  of  a 
court  of  equity  to  grant  full  and  complete  re- 
lief to  all  parties  in  a  case  of  which  it  has* 
possession,  it  was  the  intention  of  the  court 
to  keep  this  case  in  hand  until  a  partition 
was  had.  The  wording  of  the  original  de- 
cree»  above  quoted,  leaves  the  mind  in  doubt 
as  to  whether  it  was  intended  to  be  a  final 
disposition  of  the  case,  or  whether,  should 
the  parties  fail  to  partition  the  timber  by 
consent,  the  case  was  still  to  be  left  open  for 
partition  by  the  court  which  then  had  the 
case  in  hand,  and  for  a  dissolution  of  the 
injunction  by  the  court  after  partition  by  the 
court  or  by  consent  was  had.  The  Judge  wlio 
rendered  tiUs  decree,  held  that  it  was  not 
final,  and,  by  reason  of  the  doubt  existing  as 
to  whetlier  it  is  or  not,  this  court  will  up- 
hold the  construction  given  thereto  by  the 
Judge  who  rendered  it,  when  called  upon  to 
construe  it  in  further  proceedings  had  there- 
under. Brown  v.  Richards,  114  Ga;  818,  40 
&  E.  224;  Barnes  v.  Macon  ft  Northern  B. 
R.  Co.,  106  Oa.  498,  80  S.  IL  883  We  there- 
fore hold  that  this  decree  was  not  a  final  de- 
cree in  the  case,  so  as  to  preclude  the  filing 
of  the  supplemental  petition  praying  for  a 
dissolution  of  the  injunction  and  a  partition 
of  the  tiinber  decreed  to  be  Jointly  owned  by 
the  plaintlfllhi  and  the  defendants. 

3.  The  application  for  partition  and  a  dis- 
•olution  of  the  Injunction  was  presented  to 
and  acted  upon  by  the  trial  Judge  in  vacation, 
and  one  ground  of  the  demurrer  is  that  he 
liad  no  Jurisdiction  to  act  upon  the  matter 
in  vacation.  Under  Civ.  Code  1885,  K  4820, 
4967,  the  Judge  clearly  had  a  right  in  vaca- 
tion, to  act  upon  that  part  of  the  petition 
which  prayed  for  a  dissolution  of  the  injunc- 
tion. Did  he  have  a  right  in  vacation  to  act 
upon  that  part  of  the  petition  which  prayed 
for  the  appointment  of  partltioners?  Under 
the  act  of  the  General  Assembly  approved 
December  18,  1900  (Acts  1900,  p.  66)  amend- 
ing section  4786  of  the  Civil  Code  of  1896, 
tlie  Judge  of  a  superior  court  has  the  right 
In  vacation  to  appoint  partltioners;  but  this 
application  was  not  filed  under  this  section. 
This  supplemental  petition,  which  is  in  the 
nature  of  an  amendment,  was  filed  as  a  part 
of  the. case  then  pending,  and  was  not  filed 
as  an  original  application  for  partition  under 
the  section  of  the  Code  and  the  amendment 
thereto  above  referred  to.  There  being  no 
good  reason  shown  why  the  partltioners 
should  not  be  appointed,  the  Judge  had  the 
right  to  appoint  partltioners  without  a  Jury 
trial.  Brown  v.  Mooney,  108  Ga.  831,  33  S. 
■L  942;  Bodgers  v.  Price,  106  Ga.  67,  81  S.  BL 


126.  As  the  appointment  of  partltioners  was 
a  matter  not  requiring  the  services  of  a  Jury, 
the  Judge  had  a  right  to  act  upon  the  matter 
and  appoint  the  partltioners  in  vacation,  un- 
der Civ.  Code  1895,  S  4323.  This  secUon 
provides:  **The  Judges  of  the  superior  and 
dty  courts  have  power  to  hear  and  determine, 
tn  vacation  as  well  as  in  term  time,  without 
any  order  passed  in  term  time,  all  motions 
tor  new  trial,  certioraries,  and  all  such  other 
matters  as  they  now  can  hear  and  determine 
in  term  time,  and  which  are  not  referred  to 
a  Jury."  This  application  Involved  a  matter 
which  should  not  have  been  referred  to  a  Ju- 
ry. It  was  a  matter  which  the  Judge  could 
hear  and  determine  in  vacation  under  this 
section.  See  Nlsbet  t.  Tlndall,  116  Ga.  374, 
41  S.  B.  669,  where  this  court  held  that  under 
this  section  a  Judge  could  pass  upon  an  ap- 
plication for  the  discharge  of  a  receiver  tn 
vacation.  See,  also.  Cook  v.  Walker,  15  Ga. 
467,  466;  where  It  was  held  that  a  Judge  had 
power  to  sanction  a  supplemental  bill,  which 
is  in  the  nature  of  an  amendment,  in  vaca- 
tion. The  Judge  tiavbig  power  to  appoint  the 
partltioners  in  vacation  under  dv.  Code  1895. 
f  4823,  It  was  only  necessary  to  give  10  days* 
notice  of  the  application,  as  secticm  4824  pro- 
vides that  10  days'  notice  before  the  hearing 
of  matters  provided  in  this  section  is  suffiL- 
dent  As  tills  was  not  an  Independent  pro- 
ceeding for  partition  under  Civ.  Code  1895, 
I  4788,  where  20  days'  not^re  Is  required,  it 
was  only  necessary  to  give  the  10  d«ys'  no- 
tice required  in  section  4324. 

4.  One  ground  of  the  demurrer  is  that  the 
relief  prayed  for  in  the  application  could  not 
be  granted  by  the  court,  because  it  was  at 
variance  with  that  sought  for  in  the  original 
proceedings,  and  that  there  was  no  prayer 
in  the  original  proceedings  for  partition.  We 
do  not  think  there  is  any  merit  in  this  ground 
of  the  demurrer,  because  a  court  of  equity 
had  obtained  Jurisdiction  of  the  matter,  and, 
as  the  case  was  still  pending,  should  have 
retained  such  Jurisdiction  until  full  and  com- 
plete Justice  and  relief  was  granted  all  the 
parties.  Martin  t.  Tidwell,  36  Ga.  332 ;  Ray 
V.  Home  ft  Foreign  Investment  Co.,  106  Ga. 
492,  497,  82  S.  B.  608;  Civ.  Code  1895.  I  3925. 
Where  a  court  of  equity  obtain^  jurisdiction 
of  the  parties  and  the  subject-matter,  while 
the  case  is  pending  all  needed  and  appropri- 
ate relief  should  be  granted,  and  the  case 
should  be  retained  until  this  Is  done.  In  Tate 
V.  Gofl!,  89  Ga.  184,  15  S.  B.  470,  this  court 
held  that  an  amendment  praying  for  partition 
by  sale  was  allowable  In  a  suit  to  recover  an 
undivided  Interest  In  realty.  It  was  there 
held  that  such  amendment  did  not  add  a  new 
cause  of  action  and  It  was  not  improper  to 
allow  It.  There  was  no  prayer  In  the  original 
petition,  or  In  the  answer  thereto,  for  a  par- 
tition of  the  timber.  Both  parties  claimed 
to  own  it  absolutely,  and  there  was  no  claim 
on  the  part  of  either  to  an  undivided  inter- 
est in  any  of  the  timber  involved.    Upon  an 
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InyeBtlgatton  of  the  case,  however,  the  court 
discovered  that  there  was  a  Joint  tenancy  as 
to  part  of  the  timber;  and,  after  the  court 
found  and  decreed  that  the  plaintiffs  and  the 
defendants  Jointly  owned  the  timber  on  some 
of  the  lots,  partition  of  this  timber  was  a 
needed  and  proper  relief,  to  be  granted  upon 
a  proper  application  being  made  therefor. 
The  court  below,  therefore,  did  not  commit 
error  in  acting  upon  the  application  for  par- 
titioners  and  in  appointing  them. 

5.  Another  ground  of  the  demurrer  is  that 
the  court  should  not  have  granted  the  appli- 
cation for  partition  because  the  defendants  in 
error  had  an  ample  remedy  at  law.  As  par- 
tition was  a  needed  and  appropriate  matter 
to  be  considered  in  the  proceedings,  which 
were  in  a  court  of  equity,  the  court  should 
have  granted  it  All  parties  interested  in  the 
timber  sought  to  be  partitioned  were  before 
the  court  litigating  in  reference  thereto,  and, 
having  jurisdiction  of  the  parties  and  the  sub- 
ject-matter, the  trial  court  had  the  power, 
and  it  was  its  duty,  to  grant  full  and  com- 
plete relief  to  all  parties  In  reference  to  the 
subject-matter  involved  in  the  proceedings, 
notwithstanding  an  independent  remedy  at 
law  might  exist  This  principle  Is  recogniz- 
ed in  the  authorities  cited  in  the  preceding 
paragraph  of  this  opinion. 

6.  There  was  no  error  committed  by  the 
court  in  overruling  the  motion  to  dismiss  and 
the  demurrer,  and  in  appointing  the  partition- 
ers  as  prayed  In  the  application. 

The  judgment  of  the  court  below  is  there- 
fore affirmed.  All  the  Justices  concur,  except 
ATKINSON,  J.,  disqualified. 


(129  Ga.  623) 

PARKER  V.  GORTATOWSKT  et  al. 

(Supreme  Court  of  Georgia.    Nov.  18,  1907.) 

1.  Tendeb— Keeping  Good  on  Refusal. 

Where  an  owner  of  property  claimed  that 
ft  lease  was  at  an  end,  brought  suit  to  recover 
possession,  and  refused  to  receive  a  tender  of 
rent,  or  anv  rent,  pending  the  suit,  it  was  not 
necessary,  m  order  to  prevent  a  forfeiture  or 
termination  of  the  lease,  for  the  tenants  to 
continue  to  make  tenders  during  the  litigation. 

[Ed.  Note.-^For  cases  hi  point,  see  Cent  Dig. 
vol.  45,  Tender,  f  55.] 

2.  Landlord  and  Tenant— Possession— Bk- 
co VERT— Summary  Proceed inos. 

Where,  under  such  circumstances,  the  own- 
er brought  the  case  to  this  court,  and  a  decision 
was  rendered  against  her,  but  before  the  remitti- 
tur had  been  returned  to  the  trial  court  she  de- 
manded rent,  some  of  which  was  not  then  due, 
and  interest  thereon,  and,  on  failure  of  prompt 
payment  of  the  amount  demanded,  instituted 
summary  proceedings  to  dispossess  the  lessees  as 
tenants  failing  to  pay  rent,  she  could  not  pre- 
vail; and  the  direction  of  a  verdict  for  the  de- 
fendant was  not  erroneous. 

3.  Same— Rent— Matubity. 

Where   a   lease    provides   for  a   stipulated 

S early  rental,  but  does  not  state  when  it  shall 
e  due,  it  is  generally  payable  at  ths  end  of 
each  rent  year. 


4»  Sams— INIBBBST. 

Such  annual  rental  bears  interest  from  the 
date  when  it  is  due.  To  prevent  interest  from 
running,  there  must  l>e  a  continuing  tender. 

[Ed.  Note.--For  cases  in  point,  see  Cant.  Dig. 
vol.  32,  Landlord  and  Tenant,  |  802.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Ware  County; 
T.  A.  Parker,  Judge. 

Action  by  W.  L.  Parker  against  A.  C.  Gor- 
tatowsky  and  another.  From  a  Judgment  for 
defendant,  plaintiff  brings  error.    Alfirmed. 

J.  L.  Sweat,  for  plaintiff  in  error.  Wilson, 
Bennett  &  Lambdin,  for  defendants  in  error. 

LUMPKIN,  J.  J.  S.  Bail^  leased  a  por- 
tion of  a  building  in  Way  cross,  owned  by  him, 
to  A.  C  and  L.  E.  Gortatowsky  as  an  opera 
hotise.  The  contract  was  dated  March  31, 
.1903,  and  provided  for  leasing  the  theater 
for  one  year  from  April  1st  for  the  sum  of 
$200.  It  contained  thie  provision:  '^The  said 
Gortatowskys,  at  the  expiration  of  the  first 
year,  to  have  the  option  of  leasing  said  thea- 
ter at  $300  per  annum  for  a  term  of  two  years^ 
and  at  the  expiration  of  that  lease  to  have 
the  option  of  extending  it  for  three  years 
more."  Bailey  sold  the  property  to  MrsL  Wil- 
lie L.  Parker.  Some  time  after  the  end  of 
the  first  year  she  brought  suit  against  the 
Gortatowskys  and  their  agent  in  possession 
to  recover  the  premises.  They  defended  on 
the  groimd  that  the  Gortatowskys  had  ex- 
ercised the  option  to  continue  the  lease.  Aft- 
er a  verdict  in  favor  of  the  defendants,  the 
plaintiff  brought  the  case  to  this  court,  where 
the  Judgment  was  affirmed.  127  Ga.  560,  56 
S.  E.  &16.  On  March  9,  1907,  before  the  re- 
mittitur frcnn  this  court  had  reached  the 
court  below,  Calvin  W.  Parker,  as  agent  for 
his  wife,  the  plaintiff  in  the  former  proceed- 
ing, made  an  affidavit  that  there  was  due  rent 
for  three  years  from  April  1, 190i,  at  $300  per 
annum,  besides  $126  interest  thereon,  makhog 
an  aggregate  of  $1,026;  that  demand  had 
been  made  therefor ;  that  the  lessees  had  fail- 
ed to  pay;  and  that  he  had  then  demanded 
possession  of  their  agent  holding  for  them, 
which  had  been  refused.  Wherefore  the  affi- 
davit was  made,  in  order  that  a  warrant 
might  be  issued  to  dispossess  them.  A  coun- 
ter affidavit  was  filed,  and  the  case  returned 
to  the  superior  court.  On  the  trial  the  pre- 
siding Judge  directed  a  verdict  for  the  defend- 
ants. Plaintiff  made  a  motion  for  a  new 
trial,  which  was  overruled,  and  she  excepted. 

It  is  clear  from  the  evidence  that  the  les- 
sees desired  to  retain  the  property,  and  that 
Mrs.  Parker,  or  her  agent,  desired  to  get  pos- 
session of  it.  The  whole  procedure  was  ap- 
parently aimed,  not  to  obtain  payment  of  the 
rent,  but  to  secure  a  forfeiture  of  the  lease. 
Forfeitures  are  not  favorites,  of  the  law. 
Has  the  plaintiff,  or  her  agent,  succeeded  In 
securing  one  now?  We  think  not  When 
the  former  case,  brought  by  the  same  plaintiff 
in  the  effort  to  recover  possession*  was  before 
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fhlfl  court  (127  Ga.  560,  56  8.  E.  846),  we  held 
that  the  Gortatowskys  had  exercised  the  op- 
tion toTenew  the  lease  for  the  two  years  aft- 
er the  first  had  expired;  that  Mrs.  Parker, 
who  hought  from  Bailey*  took  subject  to  their 
rights;  and  that  she  could  not  recover  poa- 
sesslon  from  them.  The  evidence  shows  with- 
out conflict  that,  on  the  day  when  that  case 
was  decided  In  their  favor  in  the  superior 
court,  one  of  the  defendants  tendered  to  the 
husband  and  agent  of  the  plaintiff  the  rent 
for  a  year  in  cash,  which  he  declined  to  re- 
ceive The  husband  testified  that  the  ground 
for  this  was  that  the  case  might  be  carried 
to  the  Supreme  Court  Among  other  things 
he  stated  as  a  witness  as  follows:  "He 
[Gortatowsky]  said :  'I  will  pay  you  the  last 
year's  rent*  I  told  him :  *I  can't  accept  it 
right  now.'  •  •  •  Any  time  while  the 
case  was  pending  in  the  Supreme  Court,  up  to 
the  time  Judge  Sweat  [plaintifiTs  attorney] 
made  this  demand,  I  would  not  have  accepted 
the  rent.  If  it  had  been  tendered  to  me,  with- 
out giving  to  Judge  Sweat  to  see  whether  or 
not  to  accept  it  •  •  •  I  don't  think  I 
have  made  a  demand  on  him  [Gortatowsky] 
for  the  rent  for  any  of  these  years.  If  I  made 
the  demand,  I  don't  remember  it  The  case 
was  In  court,  and  I  did  not  think  it  proper  to 
make  a  demand  until  it  was  out  After  we 
commenced  this  proceeding,  I  wouldn't  have 
accepted  the  money  for  the  rent  if  It  had 
been  tendered  to  me,  I  don't  suppose."  He 
also  testified  that  one  of  the  Gortatowskys 
bad  said  to  him  that  they  ought  to  com- 
promise the  matter  and  get  It  out  of  court 
To  which  he  replied  that  as  soon  as  the  Su- 
preme Court  decided  the  case,  he  would  talk 
to  Gortatowsky  and  "we  would  get  together" ; 
also  that  Gortatowsky  said:  "The  day  It  Is 
decided,  if  it  is  in  your  favor,  we  will  get  on 
the  train  and  come  down  and  pay  you  all 
rents  due,  and  will  get  a  lease  from  you,  and 
get  on  terms,  and  have  you  fix  up  the  theater. 
If  it  Is  decided  In  my  favor,  I  want  you  to  do 
the  same  thing.  I  am  willing  to  pay  you 
more  rent  for  it  and  I  want  you  to  fix  It  up." 
The  plaintiff  was  thus  through  her  agent  de- 
clining to  recognize  the  relation  of  landlord 
and  tenants  or  lessor  and  lessees,  or  to  re- 
ceive rent  and  suing  to  recover  possession  of 
the  property.  Under  this  state  of  facts,  it 
was  not  necessary  to  continue  to  make  tend- 
ers until  the  right  of  the  defendants  under 
the  suit  was  determined.  In  order  to  preserve 
their  Btatua  Biggers  v.  Pace,  5  Ga.  171  (4) ; 
Hunt  V.  Fomby's  Guardian,  43  Ga.  79  (2); 
Analey  t.  Hightower,  120  Ga.  719,  48  S.  E. 
197. 

The  Supreme  Court  announced  its  decision 
In  favor  of  the  defendants  on  February  14, 
1907.  A  motion  for  a  rehearing  was  made 
and*  denied.  The  remittitur  was  certified  to 
the  trial  court  on  March  11th,  and  was  filed 
In  the  office  of  the  clerk  of  the  superior  court 
March  12th.  In  the  meantime,  on  March 
eth,  the  attorney  for  the  plaintiff  mailed  a 


statement  of  the  rent  claimed -to  the  defend- 
ants at  Albany,  about  111  miles  from  the 
place  where  the  opera  house  was,  and  also  a 
copy  to  their  agent  In  possession,  but  who 
had  no  authority  to  settle  this  matter.  The 
agent  was  absent  and  returned  home  on  Sat- 
urday evening,  March  9th.  Plaintiff's  agent 
and  attorney  called  on  him  and  asked  for 
the  rent  He  stated  that  he  could  not  pay  it 
but  would  communicate  with  the  Gortatows- 
kys on  Monday.  They  then  demanded  of  him 
the  property,  and,  upon  his  refusal,  an  affi- 
davit was  made  at  once  for  the  purpose  of 
having  a  warrant  to  dispossess  the  defend- 
ants Issued.  The  defendants  replied  to  the 
letter,  mailing  their  answer  on  Saturday, 
that  their  attorney  would  take  up  the  matter 
for  settlement  with  the  plaintiffs.  The  suit 
repudiating  the  lease  and  seeking  to  recover 
the  property  was  not  at  an  end  before  the 
remittitur  was  filed,  at  least  Perhaps  en- 
tering Judgment  on  it  may  not  have  been  the 
duty  of  the  losing  party.  The  announcing  of 
the  decision  of  the  Supreme  Court  did  not 
close  the  record,  so  that,  before  It  was  end- 
ed, the  effort  to  recover  the  property  by  dls- 
possessory  proceedings  was  premature. 

Again,  In  the  former  decision  In  127  Ga. 
660,  56  S.  B.  846,  the  time  when  the  annual 
rent  for  the  renewal  of  the  lease  fell  due  was 
not  determined.  Generally,  where  a  lease  is 
made  for  one  or  more  years  at  a  stipulated 
annual  rental,  without  specifying  when  the 
rent  is  due,  it  Is  not  due  until  the  end  of  the 
year,  or  of  each  year.  24  Cyc.  1170,  and  cita- 
tions ;  18  Am.  &  Bug.  Bncyc.  L.  270,  and  ci- 
tations. In  the  present  record  the  time  for 
payment  of  the  first  year's  rent  does  not  ap- 
pear. The  report  of  the  former  case  in  127 
Ga.  and  56  S.  E.,  states  that  four  notes  were 
given  for  the  rent  of  that  year;  but  the  re- 
newal provided  for  was  at  $300  per  year, 
without  speclf^ylng  any  time  or  times  for 
payment  The  rent  was  therefore  payable  at 
the  end  of  each  year  from  the  beginning  of 
the  renewal,  namely,  April  1,  1904.  The  de- 
mand Included  rent  for  three  years,  the  last 
beginning  April  1,  1906.  Hence  the  demand 
made  In  March,  1907,  was  before  the  rent  for 
that  year  was  due;  and  the  proceeding  to 
dispossess,  based  In  part  on  a  failure  to  pay 
such  rent,  was  premature  for  that  reason 
also. 

Still  further,  not  only  was  rent  demanded, 
but  Interest  on  It  calculated  from  the  first 
of  each  rent  year.  Under  the  ruling  Just 
above  made  interest  ran  on  the  rent  only 
from  the  time  when  It  was  due.  The  waiver 
of  tender  by  refusal  to  receive  rent  during 
the  pendency  of  the  case  did  not  prevent  In- 
terest from  running  from  the  dates  when  in- 
stallments of  rent  fell  due.  It  requires  a 
continuing  tender  to  accomplish  that  result 
Kerr  v.  Hammond,  97  Ga.  567,  569,  25  S.  B. 
337. 

For  thp  reasons  above  stated,  no  recovery 
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ooold  be  had  \fj  the  plaintiffs  in  the  diapos- 
Beflflory  proceedings ;  and  there  was  no  error 
in  directing  a  verdict  for  the  defendants. 

Judgment  affirmed.    All  the  Jnatlcea  oon- 
cor* 


(129  Ga.  589) 

ROGERS  ▼•  STATOi 

(Supreme  Court  of  Qeoigia.    Nov.  16»  1907.) 

1.  Cbimtnai*  Law— New  Trial— Newly  Dis- 
GOVEBED    Evidence  —  Pbobablb    Effect  — 
Dhjoence. 
•  The  accused  having  been  convicted  of  the 

crime  with  which  he  was  charged,  and  his  mo- 
tion for  a  new  trial  overruled,  and  the  judgment 
overruling  the  motion  having  been  amrmed  by 
this  court,  it  was  not  error  for  the  court  l)elow 
to  overrule  an  extraordinaiy  motion  for  new 
trial,  inasmuch  as  it  does  not  appear  that  such 
an  extraordinary  state  of  facts  was  shown  by 
the  affidavits  submitted  upon  the  hearing  of  the 
extraordinary  motion  as  would  probably  produce 
a  different  result  if  a  new  trial  should  be  grant- 
ed; nor  does  it  appear  that  so  much  of  the  new- 
ly discovered  evidence  as  existed  at  the  time  of 
the  first  motion  could  not  have  been  ascertained 
by  the  defendant  or  his  counsel  in  the  exercise 
of  proper  diligence  at  or  before  the  time  of  the 
first  motion. 

[Ed.  Note.— For  cases  in  point,  see  Gent  I>ig. 
vol.  15,  Criminal  Law,  f f  2318,  2319,  2336.] 

2l  Same  —  GuiruuLTivx  ob  Impeaohuvo  Evi- 
dence. 

Newly  discovered  evidence,  which  Is  merely 
eomulative  or  impeadiing  in  Its  character,  wiU 


not  constitute  a  good  ground  of  a  motion  for  a 
new  trial 

[Ed.  Note.— For  cases  in  noint,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  f  ^^.I 

&  Same  —  Vebdict  —  Vaoatioh  ^  Gbouii  ds 

— subseqxtbivt  ad1ci8si0it8. 

Admissions  made  by  a  material  witness  for 
the  state,  subseouent  to  the  trial  of  one  ac- 
cused of  crime,  that  his  testimony  given  at  the 
trial  was  false,  will  not  be  cause  for  setting 
aside  the  verdict  and  granting  a  new  triaL 
Clark  V.  State,  117  Oa.  SM:,  48  S.  R  853. 

[Ed.  Note.— For  cases  in  ooint  see  Cent  Dig. 
vol.  15,  Criminal  Law,  |  &32.I 

4.  Same— DisoBETion. 

Whether  an  extraordinary  motion,  based  up- 
on the  ground  of  newly  discovered  testimony, 
should  be  granted  or  refused,  rests  in  the  sound 
discretion  of  the  court 

[Ed.  Note.— For  cases  in  point,  see  Cent  Di& 
vol  15,  Criminal  Law.  f  2134.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Chafham  Coui^ 
ty ;  P.  B.  Seabrook,  Judge. 

Willie  Rogers  was  convicted  of  an  offense^ 
and  he  brings  error.    AflirmedL 

See  57  &  E.  227. 

Twiggs,  Oliver,  Fazan  ft  Oliver,  for  plain- 
tiff in  error.  W.  A  Osborne^  Sol.  Oen.,  and 
Jno.  O.  Hart,  Atty.  Gen.,  for  defendant  In 
error. 

BECK,  J.  Jodgmept  afflrmed,  All  itm  Jw^ 
tlcea  ooncDS. 


Qa.) 


ROBERTS,  CRANFORD  k  CO.  v.  DBVANB. 
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ROBERTS,  CRANFORD  &  CO.  ▼.  DEVANK 

^  et  al. 

(Supreme  Court  of  Georgia.    Nov.  18,  1907.) 

1.  Execution  —  Claims  —  Trial  —  Bvidencb 
—Pleading. 

Where  land  Is  levied  upon  as  the  property 
of  the  defendant  in  execution,  and  a  claim  is 
interposed  by  a  third  party,  based  upon  the  al- 
leged facts,  that  such  land  had  been  purchased 
by  the  head  of  a  family  with  the  proceeds  of 
other  land  duly  set  apart  to  him  as  a  homestead, 
for  the  benefit  of  his  wife  and  minor  children, 
and  that  both  the  original  homestead  land  and 
the  land  levied  on  had  been,  under  a  proper  or- 
der of  the  judge  of  the  superior  court,  subse- 
Suently  ■  sold,  for  the  purpose  of  changing  the 
omestead  investment,  by  a  commissioner  duly 
appointed  for  the  purpose  of  making  such  sale  and 
reinvestment,  and  the  claimant  bad  purchased 
the  property  levied  upon  from  such  commission- 
er and  taken  his  deed  to  the  same,  the  home- 
stead proceedings  under  which  the  homestead 
was  set  apart  are  admissible  in  evidence,  upon 
the  trial  of  the  claim  case,  without  special  plead- 
ings, in  support  of  the  claimant's  alleged  title 
to  the  premises  in  dispute,  though  the  claimant, 
on  the  same  day  he  purchased  from  the  com- 
missioner also  took  a  deed  from  the  defendant 
in  execution. 

2.  New    Tetal  — Grounds  — Evidence  — Er- 
roneous Admission— Identification. 

A  ground  of  a  motion  for  a  new  trial  com- 
plaining of  the  admission  in  evidence,  over 
stated  objections  of  the  movant,  of  certain  docu- 
ments, which  are  neither  set  out  literally  nor 
in  subsfnnce  in  the  motion,  nor  attached  thereto 
as  exhibits,  properly  identified,  but  are  merely 
referred  to  in  the  motion  in  geueral  terms  and 
•*a^  being  more  particularly  identified  in  the 
brief  of  evidence,*'  presents  no  question  for  ad- 
judication. 

fEd.  Note.— For  casps  in  point,  see  Cent.  Dig. 
vol.  37.  New  Trial,  §§  257,  258.1 

3.  Same— Leading  Questions. 

Allowing  leading  questions  to  be  propound- 
ed to  a  witness  by  the  party  introducing  him  is 
not  cause  for  a  new  trial. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Now  Trial,  f  55.] 

4.  Same— Instructions— Refusal. 

Where  .a  request  for  instructions  to  the 
jury  is  not  sound  in  its  entirety,  refusal  to  give 
it  is  not  cause  for  a  new  trial. 

[Ed.  Note.— F^or  cases  in  point,  see  Cent.  Dig. 
vol.  37,  New  Trial,  §§  57-01.] 

6.  Exemptions  —  Property  Purchased  with 

Proceeds  of  Homestead. 

Where  land  was  purchased  with  the  pro- 
ceeds of  crops  grow^n  on  homestead  land,  and 
title  thereto  taken  in  the  name  of  the  wife  of  the 
head  of  the  family,  she  taking  possession  thereof 
and  remaining  in  possession  of  the  same,  such 
land  is  subject  to  the  judgment  of  the  wife's 
creditor,  who,  in  good  faith  and  without  notice 
of  its  homestead  character,  extended  credit  to 
her  upon  the  representation  of  her  husband  that 
the  land  was  hers. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25.  Homestead,  §§  344-347.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Brooks  Coun- 
ty;  R,  G.  Mitchell,  Judge. 

Execution  levy  by  Roberts,  Cranford  & 
Co.  against  Sallle  Hiers,  in  which  F.  and  E. 
]>evaQe  filed  claim  to  the  property  levied 
on.  A  verdict  was  rendered  finding  the  prop- 
erty not  subject,  and,  from  a  judgment  dis- 
missing the  execution  over  the  execution 
58  S.B.~19 


creditors'  motion  for  new  trial,  they  bring 
error.    Reversed. 

In  May,  1888»  Roberts,  Cranford  ft  Co.,  in 
the  superior  court  of  Brooks  county,  obtained 
a  judgment  against  Sallle  Hlers,  upon  which 
execution  was  Issued  June  9,  1808,  which  was 
on  the  same  date  entered  on  the  general  ex- 
ecution docket  of  that  county.  On  June  2, 
190^,  this  execution  was  levied  upon  a  cer- 
tain described  portion  of  lot  412,  in  the 
Twelfth  district  of  Brooks  county,  to  which 
land  F.  and  E.  Devane  filed  a  claim.  Upon 
the  trial  of  the  claim  case,  plalntifiPs  put 
in  evidence  the  execution  and  the  following 
deeds  to  the  land  In  question:  A  deed  from 
Mitchell  J.  Hiers  to  Sallle  Hiers.  dated  Feb- 
ruary 1, 1879.  A  quitclaim  deed  from  the  ex- 
ecutors of  the  will  of  A.  J.  Rountree  to  Sallie 
Hiers.  dated  January  7,  1901.  A  warranty 
deed  from  Sallle  Hiers  to  Ellis  and  Frank 
Devane,  the  claimants,  dated  January  21, 
1904.  None  of  these  deeds  had  ever  been  re- 
corded. Claimants  Introduced  the  following 
evidence:  Proceedings  before  the  ordinary 
of  Brooks  county  in  1874  setting  apart  the 
west  half  of  lot  411,  in  the  Twelfth  district 
of  that  county,  and  certain  personalty  as  a 
homestead  and  exemption  for  the  benefit  of 
the  family  of  Jacob  Hiers,  consisting  of  his 
wife,  Sallle  Hiers,  and  one  minor  child.  A 
copy  of  a  petition  of  J.  H.  Hiers  and  Sallle 
Hiers  to  the  superior  court  of  Colquitt  coun- 
ty, filed  January  11,  1904,  the  substance  of 
which  was  that  petitioners  had  had  the  west 
half  of  lot  411  set  apart  as  a  homestead  in 
1874,  that  since  then  10  children,  naming 
them,  had  been  bom  to  petitioners,  5  of 
whom  had  arrived  at  majority,  the  others 
being  still  minors,  and  that  petitioners,  slnoe 
the  setting  apart  of  the  homestead,  had 
purchased  with  proceeds  therefrom  a  describ- 
ed portion  of  lot  412,  In  the  Twelfth  district 
of  Brooks  county  (which  appears  to  be  the 
land  involved  In  this  case).  At  the  time  of 
filing  the  petition,  petitioners  were  residents 
of  Colquitt  county.  The  described  portion 
of  lot  412  was  deteriorating  in  value,  and  It 
would  be  beneficial  to  the  petitioners  and 
the  beneficiaries  of  the  homestead  that  this 
land  be  sold  and  the  proceeds  of  the  sale  rein- 
vested in  other  lands,  In  the  county  of  Col- 
quitt, for  the  same  uses.  Copies  of  the  fol- 
lowing documents  were  afte  put  in  evidence 
by  claimants:  Order  of  the  judge  of  the 
Southern  circuit  appointing  a  guardian  ad 
litem  for  the  minor  beneficiaries  of  the 
homestead,  the  acceptance  of  such  appoint- 
ment by  the  person  appointed  guardian,  and 
bis  recommendation  that  the  sale  and  rein- 
vestment be  made  as  prayed  for.  Order  ap- 
pointing a  commissioner  to  sell  the  home- 
stead land,  to  reinvest  the  proceeds  as  pray- 
ed for,  and  to  make  a  report  of  his  acts  and 
doings  to  the  court.  A  deed  from  such  com- 
missioner to  Ellis  and  Frank  Devane,  convey- 
ing the  original  homestead  land  and  the  por- 
tion of  lot  412  described  in  the  petition  as 
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being  the  land  purchased  with  proceeds  of 
the  homestead  estate,  dated  January  21,  1904. 
The  substance  of  the  testimony  of  J.  H. 
Hlers,  a  witness  for  claimants,  was  as  fol- 
lows: His  father  was  in  possession  of  the 
land  levied  on  when  the  witness  was  bom, 
and  witness  was  in  possession  of  it  two  or 
three  years  before  1874.  He  is  the  husband 
of  Sallie  Hiers,  the  defendant  in  execution. 
His  wife  went  into  possession  of  the  land 
levied  on  about  1879,  and  remained  in  pos- 
session until  1903,  when  claimants  went  Into 
possession,  and  they  have  been  in  pos- 
session ever  since.  This  land  was  purchas- 
ed in  1879  with  the  proceeds  of  crops  that 
had  been  made  on  the  property  which  had 
been  previously  set  apart  as  a  homestead 
for  the  benefit  of  witness*  family  by  the  or- 
dinary of  Brooks  county.  Twelve  or  15  acres 
of  the  land  were  cleared  and  a  house  built 
upon  it  while  his  wife  was  in  possession  of 
it,  and  she  paid  for  such  improvements.  Sal- 
lie  Hiers  never  paid  anything  to  the  execu- 
tors of  the  will  of  Rountree  for  the  quitclaim 
deed  made  by  them  to  her.  The  [witness 
further  testified:  "I  acted  as  agent  of  my 
wife,  the  defendant  In  fl.  fa.,  signed  the  notes, 
signing  as  her  agent,  in  the  purchase  of  the 
goods  from  Roberts,  Cranford  &  Co.,  plain- 
tiffs in  fl.  fa.  When  I  purchased  these  goods 
as  the  agent  of  my  wife,  I  did  not  represent 
to  Mr.  Roberts,  of  the  flrm  of  Roberts,  Cran- 
ford &,  Co.,  that  my  wife,  Sallie  Hiers,  owned 
and  held  title  to  the  land  now  levied  on,  and 
to  which  claim  is  now  filed  by  Frank  and  El- 
lis Devane.  ♦  •  •  My  wife  did  not  own 
any  other  land  •  ♦  ♦  except  this  land 
aow  levied  on  at  the  time  of  the  purchase  of 
the  goods  by  me  as  juy  wife*8  agent  from 
Roberts,  Cranford  &  Co.,  the  purchase  price 
of  which  goods  Is  represented  by  the  fi.  fa. 
now  in  question."  John  T.  Roberts  testified, 
in  behalf  of  plaintiffs:  *'I  am  a  member  of 
the  firm  of  Roberts,  Cranford  &  Co.  I  never 
had  any  notice  that  the  property  now  levied 
on  was  homestead  property,  or  bought  with 
homestead  or  the  proceeds  of  homestead  from 
any  crops  from  any  homestead.  I  had  the 
Uatement  of  J.  H.  Hiers  that  Mrs.  Sallie 
Hiers,  defendant  in  fi.  fa.,  owned  a  half  lot 
of  land  in  Brooks  county,  and  that  he  and  she 
lived  on  it,  and  on  this  representation  I  sold 
to  Mr.  Hiers  as  agent  of  Mrs.  Sallie  Hiers 
a  horse  and  buggy,  and  he  signed  the  note 
in  her  name.  I  did  not  ask  Mr.  Hiers  any- 
thing about  homestead  property."  There  was 
a  verdict  finding  the  property  not  subject 
Plaintiffs  moved  for  a  new  trial,  which  mo- 
tion being  overruFed  they  excepted. 

M.  Baum,  for  plaintiffs  in  error.  S.  M. 
Turner  and  Stanley  S.  Bennet,  for  defendant 
in  error. 

FISH,  C.  J.  (after  stating  the  facts  as 
above).  1.  One  ground  of  the  motion  for  a 
new  trial  was  that  the  court  erred  in  admit- 
ting, over  the  objections  of  the  plaintiffs,  the  | 


proceedings  setting  apart  a  portion  of  lot  411 
as  a  homestead  for  the  benefit  of  the  family 
of  J.  H.  Hiers;  the  objections  urged  bei^  that 
this  evidence  was  irrelevant,  as  the  land  lev- 
led  on  was  not  referred  to  in  such  proceed- 
ings, and  there  was  no  pleadings  to  authorize 
the  hitroduction  of  the  evidence,  and  that  it 
was  an  effort  to  set  up  title  adverse  to  that 
under  which  claimants  held,  as  plaintiffs  had 
shown  that  claimants  held  under  a  deed  from 
defendant  in  fi.  fa.  to  them.  These  objections 
were  not  well  taken.  The  theory  of  the 
claimants  wae  that  the  land  levied  on  was 
purchased  with  proceeds  from  the  homestead 
property,  and  was  therefore  as  much  exempt 
from  levy  and  sale  under  plaintiffs'  execu- 
tion as  if  it  had  been  originally  set  apart  as 
homestead  property.  The  homestead  proceed- 
ings were  therefore  relevant  No  special 
pleadings  were  necessary  to  authorize  their 
introduction  in  evidence,  and  their  introduc- 
tion did  not  indicate  an  effort  on  the  part  of 
claimants  to  set  up  a  title  adverse  to  that  un- 
der which  they  held.  They  relied  upon  the 
deed  made  to  them  by  the  commissioner  ap- 
pointed by  the  court  to  sell  the  property  lev- 
ied on  as  homestead  property,  and  reinvest 
the  proceeds  in  other  property  for  the  use  of 
the  beneficiaries  of  the  homestead.  The  fact 
that  claimants  took  a  deed  on  the  same  day 
from  the  defendant  in  execution  would  not 
necessarily  affect  whatever  title  they  obtcdn- 
ed  under  the  commissioner's  sale  and  deed. 

2.  Complaint  was  made  in  the  motion^  for 
a  new  trial  that  the  court  erred  in  admitting 
in  evidence,  over  stated  objections  of  the 
p]aintifl!s,  certain  documents  which  were  re- 
ferred to  in  the  motion  in  general  terms,  and 
"as  being  more  pi(rtlcularly  identified  in  the 
brief  of  evidence."  Under  repeated  rulings  of 
this  court,  such  an  assignment  of  error  pre- 
sents no  question  for  decision,  as  the  evidence 
objected  to,  or,  at  least,  the  substance  of  it 
should  have  been  set  out  in  the  motion  itself 
or  attached  thereto  as  an  exhibit  properly 
identified. 

3.  Nor  was  there  any  merit  in  the  ground 
that  the  court  erred  in  allowing  leading  ques- 
tions to  be  propounded  to  claimants'  witness- 
es. Beaudrot  y.  State,  126  6a.  579,  55  8.  E. 
592. 

4.  Error  was  assigned  on  the  refusal  of  the 
court  to  give  in  charge  a  very  lengthy  writ- 
ten request  for  instructions,  which  seems  to 
have  been  intended  as  a  complete  charge  of 
legal  principles  applicable  to  the  various  con- 
tentions of  the  parties.  The  exception  was 
to  the  refusal  of  the  court  to  give  the  entire 
request.  If  any  portion  of  such  request 
should  not  for  any  reason,  have  been  given, 
then  the  exception  was  not  meritorious.  A 
part  of  this  request  was  as  folk)W8:  ••The 
plaintiffs  contend,  also,  that  the  claimants 
recognized  the  title  of  the  defendant  to  the 
land  in  dispute  by  accepting  a  deed  from 
her,  and  that  they  are  estopped  to  deny  her 
title  thereto.  Look  to  the  evidence  in  this 
case,  then,  and  ascertain  if  the  claimants  ac- 
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cepted  a  deed  from  the  defendant  in  fi.  fa. 
If  you  should  so  find,  then  I  charge  you,  gen- 
tlemen, that  the  claimants  are  estopped  from 
denying  the  title  of  the  defendant  to  this 
land,  and  you  should  find  said  land  subject 
to  plaintifTs'  fl.  fa."  This  request  did  not 
state  a  proper  application  of  the  doctrine  of 
estoppel.  The  mere  fact  that  clahnants  on 
the  same  day  that  they  purchased  the  land 
from  the  commissioner  and  took  a  deed  from 
him  thereto  also  took  a  deed  to  the  land  from 
the  defendant  in  execution  certainly  would 
not  estop  them  from  relying  for  title  on  the 
commissioner's  deed,  and  force  them  to  admit 
that  the  true  title  waci  in  the  defendant  in 
execution,  and  the  land,  therefore,  subject  to 
the  fi.  fa. 

5.  The  court  charged  the  jury,  in  substance, 
that  if  the  land  levied  on  was  purchased  with 
the  proceeds  of  homestead  property,  and  it 
was  regularly  sold  under  an  order  properly 
granted  for  tiie  sale  of  the  same  for  the  pur- 
pose of  reinvestment,  and  if  claimants  pur- 
chased under  such  sale,  then  the  land  should 
be  found  not  subject  to  the  execution.  In 
view  of  the  issues  raised  by  the  evidence  on 
the  trial  of  the  case,  this  charge  was  error. 
Roberts,  one  of  the  plaintiffs,  testified  that  J. 
H.  Hiers,  who  it  appears  was  the  head  of  the 
family  who  had  a  homestead  set  apart  for 
the  benefit  of  his  wife  and  children,  informed 
him,  before  credit  was  extended  by  (lis  firm 
to  Mrs.  Sallie  Hiers,  wife  of  J.  H.  Hiers  and 
defendant  in  execution,  that  she  owned  the 
land  levied  on,  and  that  it  was  upon  this  rep- 
resentation of  J.  H.  Hiers  that  a  horse  and 
buggy  was  sold  by  plaintiffs  to  Mrs.  Hiers 
and  her  note  taken  for  the  purchase  money  of 
the  same  by  them,  J.  H.  Hiers  signing  her 
name  to  the  note  as  her  agent.  He  further 
testified  that  he  never  knew  that  the  property 
levied  on  was  homestead  property,  or  pur- 
chased with  the  proceeds  of  crops  that  were 
homestead  property.  It  appeared  that  the 
execution  levied  upon  the  land  was  issued 
upon  a  judgment  against  Mrs.  Hiers  obtained 
upon  this  note.  It  appeared  from  the  testi- 
mony of  J.  H.  Hiers  that  his  wife  was  in  pos- 
session of  the  land  at  the  time  the  horse  and 
buggy  were  sold  to  her  and  the  note  given, 
and  he  testified  that  he  represented  her  in 
making  the  purchase  of  the  same  and  giving 
the  note,  though  he  denied  telling  Roberts 
that  she  owned  the  land.  It  further  appeared 
that  the  legal  title  to  the  land  was  in  Mrs. 
Hiers  at  the  time  the  note  was  given  and  when 
plaintiffs*  judgment  was  rendered  against  her. 
In  dimmer  v.  Dansby,  56  6a.  79,  it  was  held 
that,  "If  the  legal  title  to  land  be  In  the  hus- 
band, and  he  holds  the  possession  thereof  un- 
der such  title,  and  the  title  and  possession  so 
remain  until  a  creditor,  who  gave  credit  on 
the  faith  that  the  property  was  the  husband's 
without  notice  of  the  wife's  equity,  reduces 
his  debt  to  judgment,  the  lien  of  such  judg- 
ment will  bind  the  land,  and  will  be  enforced 
against  a  secret  equity  of  the  wife,  resulting 
from  the  fact  that  her  money  paid  for  the 


land.*'  In  Reid  v.  Holbrook,  123  Ga.  781,  51 
S.  E.  720,  It  was  held:  "Where  personalty 
duly  exempted  was  used  in  connection  with 
the  labor  of  the  applicant  and  his  family  in 
making  crops  on  land,  purchased  by  him  sub- 
sequently to  the  exemption,  title  to  which  was 
taken  in  his  own  name,  and  the  proceeds  of 
the  sale  of  the  crops  were  applied  to  the  pay- 
ment of  the  purchase  money  of  the  land,  such 
land  was  subject  to  a  debt  afterwards  con- 
tracted by  the  applicant  for  provisions  for 
himself  and  family,  the  creditor  having  no  no- 
tice as  to  how  the  land  had  been  paid  for, 
and  having  extended  credit  knowing  that  the 
legal  title  to  the  land  was  in  the  applicant, 
and  upon  the  belief,  in  good  faith,  that  he 
had  an  absolute  and  unincumbered  title  to 
the  same.  The  record  of  the  exemption  was 
not  of  itself  sufficient  to  put  the  creditor  on 
notice  of  the  homestead  character  of  the 
land."  Under  these  authorities,  if  the  legal 
title  to  the  land  was  in  Mrs.  Sallie  Hiers,  the 
defendant  in  execution,  and  she  was  in  pos- 
session of  the  same  when  the  debt  was  con- 
tracted and  when  the  judgment  was  recov- 
ered thereon,  and  her  Jiusband,  who  had  pre- 
viously had  other  land  exempted  as  a  home- 
stead, for  her  benefit  and  the  benefit  of  their 
children,  represented  to  one  of  the  plaintiffs 
that  the  land  levied  on  was  the  property  of 
his  wife,  and  plaintiffs,  believing  such  repre- 
sentation and  upon  the  faith  of  it,  extended 
credit  to  the  wife,  plaintiffs  having  no  notice 
or  knowledge  that  the  land  had  been  purchas- 
ed with  the  proceeds  of  crops  grown  on  the 
homestead  land,  then  the  land  levied  on  would 
be  subject  to  the  execution,  notwithstanding 
the  fact  that  it  was  paid  for  with  proceeds 
of  the  homestead,  and  had  been  regularly  sold 
as  homestead  property  for  the  purpose  of  re- 
investment, under  an  order  of  court,  procured 
after  the  rendition  of  the  judgment,  and 
claimants  had  purchased  at  such  sale.  The 
court  should  have  so  charged  the  jury  and 
left  it  to  them  to  determine,  under  the  con- 
fiicting  evidence,  whether  this  was  the  true 
theory  of  the  case  or  not 

.Judgment  reversed.    All  the  Justices  con- 
cur. 


(129  Oa.  682) 
BANK    OF    i:4AWRBNCEVILLB   v.    ROCK- 
MORB  &  CO.  . 

(Supreme  Court  of  Georgia.     Nov.  16,  1907.) 

1.  Banks  and  Banking  —  Deposit  —  Action 
TO  Recov KB— Defenses. 

Where   suit   was   brought  against  a  bank 
to  recover  a  balance  on  a  deposit  account,  the 

{)lalntiff  being  named  as  R.  &  Co.,  a  firm  al- 
eged  to  be  composed  of  R.  and  his  wife,  it  was 
competent  to  plead  and  prove  that  the  wife  was 
not  a  member  of  the  alleged  firm,  that,  in  fact 
there  was  no  firm,  but  the  title  **R.  &  Co."  was 
simply  a  name  under  which  R.  deposited  his 
own  funds  in  the  bank,  and  that  he  was  indebt- 
ed to  the  bank  on  a  matured  debt  an  amount 
greater  than  the  amount  due  on  the  depooU 
account. 
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2.  Set- Off  and   Counterclaim— Bank  De- 
posit. 

Ag:ainst  a  suit  to  recover  a  balance  due  on 
a  general  deposit  account  the  bank  may  set 
off  a  matured  debt  due  to  it  bj  the  depositor. 

3.  Banks   and   Banking  —  Deposits  —  Evi- 
dence. 

A  bank  passbook  is  evidence^  but  not  con- 
clusive evidence,  of  the  amount  due  to  a  de- 
positor. 

4.  Same. 

A  request  to  charge  which  treated  the  pas^ 
book  as  conclusive  was  properly  refused. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  6,  Banks  and  Banking,  §  530.] 
6.  Same— Pleading— Fraud. 

The  portion  of  the  answer  relating  to  the 
subject  of  the  fraud  of  one  of  the  plaintiffs  in 
pretending  that  his  wife  was  a  member  of  the 
firm  with  himself,  and  which  was  stricken  by 
the  court,  failed  to  allege  that  the  bank  was 
an  innocent  party,  and  was  properly  stricken. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  G^riimett 
County;   B.  J.  Reagan,  Judge. 

Action  by  Rockmore  &  Co.  against  the 
Bank  of  Lawrencevllle.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

Rockmore  &  Co.,  a  firm  alleged  to  be  com- 
posed of  M.  L.  Rockmote  and  Mrs.  Effie  Rock- 
more, brought  suit  against  the  Bank  of  Law- 
rencevllle, and  alleged  as  follows:  Defend- 
ant is  indebted  to  the  plaintiffs  in  the  sum 
of  $750,  besides  Interest  On  January  21, 
19(>i,  plaintiffs,  in  the  name  of  Rockmore  & 
Co.,  became  customers  of  the  bank  In  de- 
positing the  sum  of  $130  to  their  credit,  and 
from  time  to  time,  up  to  and  including  March 
2,  1904,  they  deposited  the  total  sum  of  $7,- 
387.72  to  their  credit.  At  divers  times  they 
drew  checks  In  their  firm  name,  aggregating 
about  $6,637.82,  leaving  about  $750  which 
they  now  have  to  their  credit  In  bank.  At 
different  times  they  have  demanded  this  bal- 
ance by  giving  checks  against  It,  which  the 
bank  has  refused  to  pay.  A  copy  of  one 
of  the  checks  for  the  sum  of  $500  payable 
to  the  order  of  J.  A,  Perry  was  attach- 
ed. Plaintiffs  have  presented  their  passbook 
showing  the  deposit  to  their  credit  with  the 
bank,  and  requested  that  the  book  be  bal- 
anced, which  was  refused.  The  defendant 
denied  indebtedness  to  the  plaintiffs.  It  ad- 
mitted that  M.  L.  Rockmore  for  himself, 
but  in  the  name  of  Rockmore  &  Co.,  open- 
ed an  account  with  defendants,  and  up  to 
March  2,  1904,  had  deposited  the  amount 
stated  "to  the  credit  of  said  alleged  firm  of 
Rockmore  &  Co."  It  also  admitted  that  there 
was  a  balance  of  $718.26  to  the  credit  of  an 
account  in  the  name  of  Rockmore  &  Co.,  but 
alleged  that  M.  L.  Rockmore  was  indebted  to 
the  defendant  on  an  account  in  excess  of  the 
apparent  balance,  and  that  $665.44  belonged 
to  the  defendant,  and  was  fraudulently  de- 
posited by  M.  L.  Rockmore  to  the  credit  of 
said  account  of  Rockmore  &  Co.  under  the 
following  state  of  facts:  In  the  fall  and 
winter  of  1903  Rockmore  was  engaged  in 
the  business  of  buying  cotton,  and  made  an 
arrangement  with  the  defendant  to  get  the 


money  to  carry  on  the  business,  under  the 
terms  of  which  the  cotton  was  to  be  deposit- 
ed in  a  certain  warehouse,  and  warehouse 
receipts  therefor  were  to  be  turned  over  to 
the  defendant  as  security  for  the  repayment 
of  the  sums  thus  advanced.  Under  this  ar^ 
rangement,  he  was  also  to  keep  the  cotton 
insured  against  loss  or  damage  by  fire,  and 
the  insurance  policies  were  to  be  delivered 
to  the  defendant  for  its  protection,  and  the 
insurance  money  was  to  be  paid  to  It  In  case 
of  loss.  In  the  month  of  Deceml)er,  1903,  the 
warehouse  and  147  bales  of  cotton  stored  in 
it,  and  which  defendant  had  famished  Rock- 
more funds  to  buy,  were  totally  destroyed  by 
fire.  Defendant  had  loaned  Rockmore  about 
$8,000  for  the  purpose  mentioned  up  to  the 
time  of  the  fire,  and  no  part  of  it  had  been 
repaid.  Among  the  Insurance  policies  thus 
taken  out  on  the  cotton  by  Rockmore  and 
indorsed  by  him  and  delivered  to  the  defend- 
ant was  one  for  $1,000  issued  by  the  Contin- 
ental Insurance  Company.  After  the  fire, 
defendant  delivered  this  policy  to  Rockmore, 
who  agreed  to  take  It  to  the  office  of  the  lo- 
cal agent  of  the  insurance  company,  receive 
the  money,  and  bring  It  back  to  the  defend- 
ant As  the  policy  had  been  issued  in  the 
name  of  Rockmore,  it  was  necessary  for  him 
to  receipt  for  the  money  before  payment 
would  be  made.  The  Insurance  agent  paid 
Rockmore  the  amount  of  the  money  for  the 
defendant,  but,  instead  of  bringing  it  to  the 
bank,  he  fraudulently  converted  $834.56  of 
the  amount  to  his  own  use  by  using  it  to 
take  up  a  claim  held  against  him  by  a  third 
party,  and  placed  the  balance  of  $665  to  the 
credit  of  Rockmore  &  Co.  on  their  account 
during  the  absence  of  the  cashier  of  the  de- 
fendant, who  had  delivered  the  policy  to 
him  for  collection  to  be  credited  on  the 
amount  due  by  liim  to  the  bank,  which 
amount  is  still  due.  It  has  refused  to  pay 
the  balance  thus  standing  In  the  name  of 
Rockmore  &  Co.  on  their  checks  for  the  rea- 
sons above  stated.  The  Jury  found  for  the 
plaintiffs.  Defendant  moved  for  a  new  tri- 
al.   It  was  refused,  and  defendant  excepted. 

W.  Bb  Simmons,  for  plaintiff  in  error.  J. 
A.  Perry,  for  defendant  in  error. 

LUMPKIN,  J.  Rockmore  ft  Co.,  alleged 
to  be  a  firm  composed  of  Rockmore  and  his 
wife,  sued  the  Bank  of  Lawrencevllle  for  an 
alleged  balance  due  them  on  a  deposit  ac- 
count and  recovered  a  verdict  A  motion 
for  a  new  trial  was  refused,  and  defendant 
excepted. 

1.  Error  was  assigned  because  the  court 
struck  from  the  answer  an  allegation  that 
there  was  no  such  firm  at  the  time  alleged 
in  the  petition  as  Rockmore  &  Co.,  ''and 
that  M.  L.  Rockmore  is  using  said  firm  name 
for  the  sole  purpose  of  defrauding  and  hinder- 
ing this  defendant  from  collecting  Just  debts 
owing  by  him."  It  was  assigned  as  error 
that  the  court,  by  striking  this  and  another 
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part  of  the  answer  and  rejecting  evidence, 
excluded  the  defendant  from  showing  that 
there  was  really  no  such  firm  as  Rockmore 
&  Co.,  and  that,'  as  a  matter  of  fact,  the 
name  was  simply  a  designation  of  Rockmore 
as  an  individual.  When  a  suit  was  brought 
in  the  name  of  Rockmore  &  Ck>.  against  the 
bank,  could  it  plead  and  prove  the  defense 
just  indicated?  If  not,  why  not?  The  name 
"Rockmore  &  Co."  imports  prima  facie  the 
existence  of  a  firm;  but  does  not  Indicate 
who  compose  the  firm.  A  deposit  in  the 
name  of  "Rockmore  &  Wife*'  might  have  been 
different.  To  do  business  as  "Self  &  Co."  is 
at  best  calculated  to  mislead;  but  it  is  pos- 
sible for  such  a  designation  of  one's  self  to 
coexist  with  the  honest  conduct  of  business. 
It  does  not  necessarily  follow  as  matter  of 
law  that  one  who  enlarges  his  business  title, 
or  who  outgrows  his  individual  name  to 
the  extent  that  he  feels  it  necessary  to  add 
the  words  "&  Co."  thereto,  intends  to  com- 
mit or  does  commit  a  fraud  on  his  cred- 
itors. Like  the  plural  ^*we,"  employed  by 
sovereigns  and  in  editorial  circles,  it  may  be 
somewhat  more  impersonal  than  the  singular, 
without  being  Improper.  Even  tbe  law  has 
sometimes  made  use  of  fictions.  John  Doe 
is  recognized  as  a  respectable  litigant,  al- 
though, in  reality,  only  a  kind  of  nom  de 
guerre.  But  neither  John  Doe  nor  **&  Co." 
should  be  used  to  perpetrate  a  fraud  on  cred- 
itors of  the  real  party.  The  addition  "& 
Co."  does  not  on  its  face  define  who  consti- 
tute the  company.  It  is  susceptible  of  proof 
of  who  comprise  it,  or  whether  anybody  does 
so.  The  Jury  may  inquire  into  "&  Co.,"  and 
make  the  acquaintance  of  its  component  mem- 
bers through  the  medium  of  the  evidence. 
On  questions  of  fraud,  they  may  consider  the 
addition  of  a  name,  without  a  person  for  it 
to  apply  to,  where  this  throws  light  upon  the 
subject  in  hand.  In  so  far  as  the  answer 
merely  alleged  that  there  was  no  company, 
but  that  Rockmore  &  Co.  was  identical  with 
Rockmore,  it  should  not  have  been  stricken; 
and  evidence  was  admissible  to  sustain  the 
allegation.  See,  on  the  general  subject,  1 
Bolies,  Modern  Law  of  Bk'g.  p.  482. 

2.  Another  ground  of  the  motion  for  a  new 
trial  was  that  the  court  refused  to  give  the 
following  request  to  charge:  "If  the  jury 
believe  from  the  evidence  that  M.  L.  Rock- 
more, a  member  of  the  firm  of  Rockmore  & 
Co.,  the  plaintiffs  in  this  case,  agreed  with 
W.  M.  Sasser,  the  cashier  of  the  defendant 
bank,  that  the  $G65.44  arising  from  the  in- 
surance policy  should  not  be  checked  out  or 
paid  to  Rockmore  &  Co.,  but  should  go  as  a 
credit  on  the  amount  owing  the  defendant 
from  said  M.  L.  Rockmore  for  money  ad- 
vanced to  the  latter,  then  the  plaintiffs  can- 
not recover  that  deposit  in  this  case."  There 
was  no  error  in  refusing  to  give  this  request 
If  there  was  no  such  firm  as  Rockmore  &. 
Co.,  and  that  name  was  merely  a  designation 
of  Rockmore,  then  the  deposit  was  his.  and 
could  be  applied  by  his  agreement  to  the  in- 


dividual debt  to  the  bank,  or  without  his  con- 
sent the  bank  could  set  off  against  it  his  ma- 
tured debt.  But  the  vice  in  the  request  to 
charge  is  that  it  treats  the  firm  as  an  exist- 
ing firm  "the  plaintiffs  in  this  case";  that 
Is,  composed  of  Rockmore  and  his  wife.  If, 
in  fact,  the  deposit  belonged  to  a  firm  com- 
posed of  two  persons,  one  of  them  could  not 
by  agreement  apply  such  firm  assets  to  his 
individual  debt  without  the  consent  of  the 
other  partner,  or  have  the  deposit  account 
due  to  the  firm  set  off  as  a  credit  upon  his 
individual  debt  to  the  bank.  Harlow  v.  Ros- 
ser.  Scurry  &  Co.,  28  Ga.  219;  Eady  v.  New- 
ton Coal  &  Lumber  Co.,  123  Ga.  557,  61  S. 
E.  661,  1  L.  p.  A.  (N.  S.)  650.  And  a  like 
principle  is  applicable  to  an  effort  by  a  bank 
to  apply  assets  of  a  firm  to  Individual  debts 
of  one  of  its  members.  Bank  of  La  Grange 
V.  Cotter,  101  Ga.  134,  28  S.  B.  644.  Whether, 
upon  a  settlement  of  accounts  between  part- 
ners, equity  might  Apply  the  interest  of  a 
partner  so  agreeing  to  his  indebtedness,  would 
raise  a  different  question. 

8,  4.  Complaint  is  made  that  the  court  re- 
fused to  give  in  charge  the  following  request: 
"If  a  depositor  in  a  bank  Is  indebted  thereto 
in  an  amount  in  excess  of  the  balance  shown 
to  be  due  on  his  pass  book,  it  can  refuse  to 
pay  a  check  on  his  account,  and  retain  what- 
ever balance  is  shown  to  be  due  thereon;  to 
protect  itself  from  loss  by  reason  of  such  in- 
debtedness. In  other  words,  the  bank  could 
legally  set  off  such  hidebtedness  against  the 
balance  so  due  on  account"  This  request  is 
defective,  in  that  it  treats  the  pass  book  as 
being  conclusive  as  to  the  state  of  tlie  ac- 
count It  is  evidence,  but  not  conclusive  evi- 
dence. In  this  very  case  it  was  agreed  that 
the  pass  book  did  not  actually  show  the  state 
of  the  account  A  bank  has  the  right  to  set 
off  against  the  amount  of  a  general  deposit 
belonging  to  a  customer  a  matured  claim  due 
by  the  customer  to  it.  Georgia  Seed  Co.  v. 
Talmadge  &  Co.,  96  Ga.  254,  22  S.  B.  1001 ; 
1  Morse,  Banks  and  Banking  (4th  Ed.)  §§  324, 
334.  It  is  not  necessary  to  deal  with  the 
question  of  unmatured  claims,  or  with  de- 
posits made  by  one  in  the  name  of  another, 
but  which  have  not  ripened  into  complete 
gifts  to  the  other  for  want  of  delivery,  or  as 
to  which  no  title  to  the  deposit  or  deposit  ac- 
count has  passed  to  such  other  for  want  of 
notice.  None  of  these  matters  are  here  in- 
volved. It  may  be  also  stated  that  Rock- 
more appears  to  have  been  insolvent,  and  the 
bank's  claim  was  past  due. 

5.  Error  is  further  assigned  because  the 
court  struck  certain  allegations  of  the  an- 
swer, to  the  effect  that  Rockmore  made  the 
account  ^ith  the  bank  in  the  name  of  Rock- 
more ft  Co.,  falsely  pretending  that  his  wife 
was  a  member  of  said  pretended  firm,  for 
the  purpose  of  defrauding,  hindering,  and 
delaying  his  creditors,  and  to  prevent  them 
from  reaching  the  money  by  process  of  gar- 
nishment, and  that,  as  matter  of  fact,  there 
was  not  then  or  now  any  such  firm  as  Rock- 
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more  &  Co.,  composed  of  Rockmore  and  his 
wife.  The  brief  of  counsel  for  plaintiff  in 
error  insists  on  this  point  under  the  con- 
tention that  the  bank  was  entitled  to  prove 
that  there  was  no  such  firm  as  Rockmore  & 
Co.,  and  that  this  was  merely  a  designation 
of  Rockmore.  Considered  as  a  plea  of  fraud 
perpetrated  upon  the  bank,  it  was  defective, 
in  that  it  did  not  show  that  the  bank  was  an 
Innocent  party,  but  rather  Indicated  the  con- 
trary. The  statement  that  Rockmore  made 
the  account  with  it,  pretending  that  his  wife 
was  a  member  of  the  firm,  apparently  means 
th^t  he  so  stated  to  the  bank.  If  he  did 
state  to  the  bank  that  his  wife  was  a  mem- 
ber of  the  firm,  it  could  not  well  be  a  fraud 
on  the  bank  that  she  afterwards  claimed  to 
be  such.  If  there  was  a  fraud,  and  the  bank 
knew  of  it,  and  took  part  in  it,  then  it  can- 
not claim  to  have  been  defrauded  thereby. 
One  cannot  have  an  action  on  account  of  an 
injury  resulting  from  a  fraud  In  which  he 
himself  takes  part.  He  cannot  participate 
in  a  fraud  against  himself  and  be  relieved 
in  equity  from  the  consequences  of  his  own 
wrong.  Peacock  v.  Terry,  O.Ga.  137.  We 
do  not  understand  that  by  this  portion  of  the 
answer  the  bank  was  seeking  to  raise  a  de- 
fense under  the  legal  maxim  that  between 
those  equally  guilty  of  fraud  the  court  will 
grant  no  relief.  The  brief  argues  t;he  case 
on  the  basis  of  the  bank's  being  innocent  and 
defrauded,  not  that  it  and  Rockmore  were 
equally  guilty.  A  depositor  sometimes  de- 
posits In  his  own  name  or  in  a  trade-name 
employed  by  him  in  business  (such  as  A.  & 
Ck>.)  or  in  his  name  as  agent  or  trustee.  If 
this  is  done  bona  fide,  it  does  not  constitute 
fraud  as  matter  of  law.  It  may  be  done  in 
good  faith  for  the  purpose  of  keeping  sep- 
arate accounts,  as  where  a  man  is  conducting 
two  kinds  of  business,  or  where  he  has  trust 
funds  and  also  Individual  funds.  But  if  one 
colludes  with  a  bank  to  cover  up  his  funds 
by  making  a  deposit  In  a  fictitious  name, 
and  this  is  done  to  delay  and  defraud  his 
creditors,  and  to  prevent  them  from  discov- 
ering and  subjecting  to  his  debts  the  de^ 
posits  so  made,  this  would  constitute  a 
fraud.  A  bank  is  not  generally  required  to 
Investigate  the  causes  which  may  lead  to 
deposits  in  the  name  of  a  firm  or  of  one  as 
agent  or  trustee  or  the  like.  But  It  cannot 
properly  collude  with  a  depositor  for  the 
purpose  of  misleading  creditors  and  cover- 
ing up  his  funds  under  a  fictitious  name  so 
as  to  prevent  their  being  subjected  to  gar^ 
nishment  But  we  do  not  understand  that 
the  bank  is  urging  such  a  position  as  Its  de- 
fense; and  we  make  no  ruling  on  such 
theory,     , 

The  first  ground  of  the  amended  motion 
complained  of  the  striking  of  the  sixth  para- 
graph of  the  answer.  This  is  not  referred 
to  in  the  brief  of  counsel  for  plaintiff  in 
error,  and  is  therefore  not  dealt  with. 

As  the  case  will  be  returned  for  a  new 
trial,  we  express  no  opinion  upon  the  evi- 


dence; nor  do  we  deem  it  necessary  to  dis- 
cuss collateral  questions  touching  the  status, 
rights,  and  duties  between  banks  and  depos- 
itors, which  are  not  made  before  us. 

Judgment  reversed.    All  the  Justices  con* 
cur,  except  HOLDEN,  J.,  not  presiding. 


(129  0&.  614) 
WADE  V.  WATSON.  ^ 
(Supreme   Court  of  Georgia.     Nov.   18,    1907. 
Rehearing  Denied  Nov.  27,  1907.) 

1.  PLEAniNG— Answert— Vekification. 

The  contract  sued  upon  was  not  an  uncon- 
ditional contract  in  writing,  and  it  was  not  nec- 
essary that  the  defendant  should  have  sworn 
to  his  answer  made  in  the  suit  upon  it. 

[Ed.  Note.— For  cases  in  point,  see  (>ent  Dig. 
vol.  39,  Pleading,  §f  859-^79.] 

2.  Sake— CoNTBADicTOBT  Pleas. 

A  plea  should  not  be  stricken  because  one 
part  of  it  is  contradictory  to  another  part  of  it. 
'   (Syllabus  by  the  Court) 

Elrror  from  Superior  CJourt,  Tift  County; 
W.  0.  Worrill,  Judge. 

Action  by  Jacob  Watson  against  Hardman 
Wade.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

W.  J.  Wallace,  for  plaintiff  in  error. 

HOI/DEN,  J.  .  Jacob  Watson  brought  suit 
against  Hardman  Wade  on  the  following 
contract:  "Georgia,  Berrien  County.  I  here- 
by transfer  and  assign  the  within  bond  for 
titles  to  Hardman  Wade,  of  Madison  coiinly, 
Georgia,  for  the  following  consideration,  to 
wit:  In  consideration  of  the  sum  of  eleven 
hundred  ($1100.00)  dollars,  cash  in  hand  paid 
by  the  said  Hardman  Wade,  receipt  of  which 
is  hereby  acknowledged,  and  also  of  the  fur- 
ther consideration  that  the  said  Hardman 
Wade  assumes  the  payment  of  two  promis- 
sory notes,  given  by  me  to  Thos.  &  Marchant 
for  part  of  the  purchase  money  for  said 
land,  to  wit:  One  note  for  $200.00  due  No- 
vember 1st,  1906,  and  one  note  for  $200.00 
due  November  1st,  1906,  as  shown  In  within 
bond,  which  said  notes  the  said  Hardman 
Wade  agrees  to  pay  by  or  on  the  1st  day  of 
January,  1906,  it  being  understood  that  I  am 
to  receive  the  discount  of  12  per  cent,  which 
said  Thos.  S.  Marchant  allows  for  the  pay- 
ment of  said  notes  before  maturity.  I  also 
agree  to  pay  Tifton  Real  Estate  Co.  $50.00  as 
services  for  selling  said  place,  and  said  Wade 
is  hereby  authorized  and  directed  to  pay  said 
sum  out  of  the  proceeds  of  said  discount 
Witness  my  hand  and  seal,  this  the  18th  day 
of  November,  1904.  [Signed]  Jacob  Watson. 
[Seal.]  Attest:  R.  G.  Ellis,  Not  Pub.  Ber- 
rien County,  Ga."  It  was  alleged  In  the 
petition  that  on  the  2Sth  of  September,  1903, 
Watson  purchased  from  Marchant  130  acres 
of  land,  and  paid  a  part  of  the  purchase 
money  in  cash  and  gave  his  notes  for  the 
balance  to  Marchant,  who  executed  to  Wat- 
son a  bond  for  titles.  Watson  sold  the  lands 
to  Wade,  and  transferred  to  him  on  Novem- 
ber 18,  1904k  the  bond  for  titles  as  above 
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stated  In  the  contract  sued  upon.  Tbe  two 
notes  referred  to  in  the  transfer  were  not 
due  and  were  unpaid.  Bond  for  titles  and 
possession  of  the  land  were  delivered  to 
Wade  by  Watson.  Wade  refused  to  pay  the 
notes  and  to  pay  the  discount  sued  for.  The 
seventh  paragraph  of  the  petition  alleged 
that  Wade  agreed  to  pay  the  Tlfton  Real 
Estate  Company  $50  for  Watson  out  of  the 
discount  due  Watson,  and  that  the  company 
had  transferred  all  of  its  rights  to  said 
ISO  to  Watson.  The  defendant  in  his  answer 
alleged  that  he  could  neither  affirm  nor  deny 
the  allegations  contained  In  paragraph  7  of 
the  petition,  for  want  of  sufficient  Informa- 
tion, but  denied  all  the  other  allegations  of 
the  petition,  except  that  he  was  a  resident  of 
the  county.  The  defendant  in  his  answer, 
after  doing  this,  set  up  "as  additional  matter 
of  defense"  that  "the  alleged  agreement'*  by 
Marchant  to  allow  Watson  the  discount,  if 
made,  was  "nudum  pactum  without  fresh 
consideration,"  and  could  not  be  enforced; 
that  Watson  was  undertaking  to  enforce  a 
penalty  of  12  per  cent,  per  annum  for  the 
nonpayment  of  an  indebtedness,  in  violation 
of  the  laws  fixing  interest  to  be  paid  for  the 
use  of  money;  that  under  the  terms  of  the 
alleged  transfer  Watson  was  the  original 
debtor  to  the  Tlfton  Real  Estate  Company, 
and  the  defendant  could  not  be  bound  by  the 
undertaking  to  pay  this  indebtedness,  unless 
he  made  a  promise  to  do  so  in  writing  signed 
by  him,  and,'  without  a  legal  transfer  of  the 
alleged  cause  of  action,  suit  could  not  be 
maintained  against  the  defendant  This  an- 
swer was  not  sworn  to  by  the  defendant 
The  plaintiff  in  the  court  below  demurred 
generally  to  the  answer  of  the  defendant 
Wade,  alleging  that  the  suit  was  on  an  un- 
conditional contract  in  writing  and  the  plea 
was  not  sworn  to;  that  the  defendant  ad- 
mits the  contract  in  his  answer,  and  sets  up 
to  valid  defense  thereto.  The  demurrer  had 
other  sx>ecial  grounds,  which  it  is  unneces- 
sary here  to  set  out  The  court  sustained  the 
demurrer  and  struck  the  plea  of  the  defend- 
ant The  court  then  directed  verdict  for  the 
plaintiff  for  $64  as  principal  and  $11.20  as 
Interest,  and  entered  up  Judgn^nt  thereon. 
To  the  ruling  of  the  court  in  sustaining  the 
demurrer  and  striking  the  defendant's  plea, 
the  defendant  in  his  bill  of  exceptions  as- 
signs error,  first,  that  the  alleged  contract  up- 
on which  Watson  sued  was  noit  an  uncondi- 
tional contract  In  writing  such  as  required 
his  plea  to  be  sworn  to;  and,  second,  that 
the  plaintiff's  suit  was  for  a  discount  of 
12  per  cent,  per  annum,  whereas  the  alleged 
contract  provided  for  a  discount  of  12  per 
-cent  and  not  12  per  cent  per  annum.  To 
the  direction  of  a  verdict  and  entering  up 
Judgment,  the  plaintiff  in  error  assigns  error 
because,  first,  the  alleged  contract  provided 
for  12  per  cent,  discount  on  $400,  which 
would  have  been  only  $48,  whereas,  the  court 
directed  a  verdict  and  entered  up  judgment 
for  $64,  which  was  a  discount  of  12  per  cent 


per  annum;  and,  second,  that  after  striking 
defendant's  plea  the  court  was  without  au- 
thority to  direct  a  verdict  and  any  Judg- 
ment based  thereon  was  illegal.  After  strik- 
ing defendant's  plea,  the  defendant  in  er- 
ror introduced  the  following  evidence:  A 
written  assignment  from  the  Tlfton  Real 
Estate  Company  to  Jacob  Watson,  by  which 
the  real  estate  company  transferred  to  Wat- 
son all  interest  in  the  Indebtedness  of  $50 
referred  to  in  the  transfer. 

1.  One  of  the  general  grounds  of  the  de- 
murrer to  the  defendant's  plea  was  that  the 
suit  was  upon  an  unconditional  contract  in 
writing,  and  the  defendant's  plea  was  not 
sworn  to.  If  it  was  an  unconditional  con- 
tract in  writing,  the  court  did  right  in  strik- 
ing the  plea  of  the  defendant  to  the  suit  up- 
on it  because  it  appeared  that  the  plea  was 
not  sworn  to.  If  It  was  not  an  imconditional 
contract  In  writing,  It  was  unnecessary  to 
swear  to  the  plea  to  the  suit  upon  it,  and  the 
plea  should  not  have  been  stricken  because 
not  sworn  to.  Was  the  contract  upon  which 
suit  was  brought  In  this  case  a  conditional 
or  unconditional  contract  in  writing,  so  far 
as  concerns  the  plaintiff  In  error,  Wade? 
It  appears  from  the  contract  Itself  that  Mar- 
chant  held  two  notes  of  Watson,  which  Wade 
in  the  contract  agreed  to  pay  on  the  1st  day 
of  January,  1906,  which  was  before  matur- 
ity. In  the  contract  appeared  these  words: 
"Which  said  notes  the  said  Hardman  Wade 
agrees  to  pay  by  or  on  the  1st  day  of  Janu- 
ary, 1906,  It  being  understood  that  I  am  to 
receive  the  discount  of  12  per  cent  which 
said  Thos.  S.  Marchant  allows  for  the  pay- 
ment of  said  notes  before  maturity."  Con- 
struing the  words,  "I  am  to  receive,"  as 
meaning  Wade  is  to  pay  to  Watson,  the  mean- 
ing of  the  contract  would  be  that  Wade  was 
to  pay  to  Marchant  the  notes  by  the  1st  of 
January,  and  was  to  pay  to  Watson  the  dis- 
count referred  to.  What  discount  Is  referred 
to?  It  is  the  discount  which  Marchant  "al- 
lows for  the  payment  of  said  notes  before 
maturity."  It  is  our  construction  of  this  con- 
tract that  Wade  only  agreed  to  pay  this  dis- 
count to  Watson  in  the  event  Marchant  al- 
lowed It  if  the  notes  were  paid  before  ma- 
turity. If  this  is  the  meaning  of  the  con- 
tract, it  is  a  conditional  contract  on  the  part 
of  Wade  to  pay  this  discount  to  Watson.  If 
Wade  paid  the  notes  before  maturity  and 
Marchant  would  not  allow  the  discount,  and 
was  under  no  obligation  to  allow  the  dis- 
count, certainly  Wade  would  not  be  required 
to  pay  this  discount  to  Watson.  Marchant 
is  no  party  to  the  agreement  and  it  nowhere 
appears  from  the  agreement  that  Marchant 
is  bound  to  allow  this  discount  The  defend* 
ant  in  his  answer  denies  the  allegation  that 
Marchant  was  bound  to  allow  It  There  may 
have  been  some  negotiations  between  Mar- 
chant and  Watson  in  reference  to  Marchant 
allowing  Watson  the  discount  If  the  notes 
were  paid  before  maturity;  and  still  Mar- 
chant may  have  been  under  no  legal  obllga- 
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lion  to  allow  it  If  the  notes  were  paid  before 
maturity,  and  may  have  refused  to  allow  it* 
It  certainly  does  not  appear  from  this  con* 
tract,  to  which  Marchant  is  no  party,  that 
Marchant  is  bound  to  allow  the  discount 
Suppose  that  Wade  performed  his  obligation 
in  paying  to  Marchant  the  amount  due  on 
the  notes  by  the  1st  of  January,  1906,  and 
^larchant  refused  to  allow  the  discount  and 
had  good  grounds  for  such  refusal,  could 
Watson  sue  and  recover  from  Wade  this 
discount?  Manifestly  not,  because  if  lie  paid 
to  Marchant  the  full  amount  of  the  notes, 
and  then  had  to  pay  to  Watson  the  discount, 
he  would  be  paying  the  amount  of  this  dis- 
count twice,  and  there  is  no  agreement  on  his 
part  to  pay  it  but  once.  It  is  true  he  agrees 
to  pay  it  this  one  time  to  Watson,  but  cer* 
tainly  a  fair  construction  of  this  contract 
means  that  he  is  not  to  pay  this  discount  to 
Watson  unless  Marchant  allows  it.  It  be- 
ing a  proper  construction  of  this  contract 
that  Wade  is  to  pay  this  discount  to  Watson 
If  Marchant  allows  it,  but  is  not  to  pay  it 
unless  Marchant  does  allow  it,  it  follows  that 
it  Is  a  conditional  contract.  According  to.  the 
contract,  the  payment  of  this  discount  by 
Wade  to  Watson  is  contingent  upon  Marchant 
allowing  the  discount  The  agreement  by 
Wade  to  pay  Watson  this  discoimt  being  con- 
ditional, under  a  proper  construction  of  the 
contract,  upon  Marchant  allowing  it,  makes 
it  a  conditional  contract  The  contract  sued 
on  being  a  conditional  contract  in  writing. 
It  follows  that  it  was  not  necessary  for  the 
defendant  Wade,  when  sued  upon  it,  to  swear 
to  Ills  plea.  It  was  error,  therefore,  for  the 
court  to  strike  the  plea  because  it  was  not 
sworn  to. 

2.  The  other  general  ground  of  demurrer 
to  the  defendant's  plea  was  that,  while  the 
defendant  denied  In  a  general  way  certain  par- 
agraphs of  the  plaintifiTs  petition,  he  admit- 
ted the  contract,  and  set  up  no  valid  defense 
thereto.  The  defendant  in  his  plea  admitted 
the  first  paragraph  of  plaintiff's  petition  that 
he  was  a  resident  of  the  county,  but  denied 
the  allegation  in  the  petition  that  he  failed 
and  refused  to  pay  said  two  promissory 
notes,  and  denied  all  other  paragraphs  in  the 
petition,  except  paragraph  7,  which  he  neither 
admitted  nor  denied,  and  which  is  substan- 
tially set  forth  in  the  statement  of  facts.  The 
defendant  in  his  plea  denies  the  allegation  in 
the  petition  that  Marchant  had  agreed  to  al- 
low the  discount  referred  to  should  the 
notes  be  paid  by  January  1,  1906,  and  that 
he  is  indebted  to  petitioner  as  set  forth  in 
the  petition.  He  then,  in  his  plea,  undertook 
to  set  up  additional  matters  of  defense,  bu.t 
powhere  in  his  plea  does  he  admit  making 
or  assenting  to  the  contract  sued  upon.  He 
refers  to  the  contract  and  transfer  in  his  plea 
as  the  ''alleged  contract  and  transfer.*'  If 
he  averred  in  his  plea  that  he  was  not  bound 
by  the  contract  if  he  had  made  it,  this  would 
not  be  cause  for  striking  the  whole  plea  when 
in  another  portion  of  the  plea  he  denied  suh- 


stantially  every  allegation  In  the  plaintiff's 
petition,  except  the  allegations  in  paragraph 
7  above  referred  to,  which  he  neither  ad- 
mitted nor  denied  for  want  of  sufficient  in- 
formation. The  defendant  Wade  hi  his  plea 
denies  the  allegation  in  the  petition  that  he 
failed  and  refused  to  pay  the  notes,  and 
denies  the  allegation  that  Marchant  bad 
agreed  to  allow  the  discount.  He  furtlier 
denied  the  allegation  that  he  owed  plain- 
tiff on  the  contract  sued  on.  The  plea,  in  the 
denials,  made  Issues  requiring  evidence  on 
the  part  of  the  plaintiff  to  show  hia  right  to 
recover  before  he  was  entitled  to  a  verdict 
On  the  face  of  these  denials.  It  was  error  to 
strike  this  plea  because  of  any  Inconsistent 
or  apparently  inconsistent,  allegations  there- 
in. A  party  has  the  right  to  file  contra- 
dictory pleas.    Civ.  Code  1895,  f  5065. 

3.'  It  follows  from  what  we  have  said  that 
it  was  error  to  strike  the  defendant's  plea 
and  direct  a  verdict  and  enter  judgment,  and 
the  Judgment  of  the  court  below  is 

Reversed.    All  the  Justices  concur. 

(12»  G«u  576) 
GEORGIA  RY.  ft  ELECTRIC  CO.  v.  TOWN 
OP  OAKLAND  CITY  et  al. 
(Supreme  Court  of  Georgia.    Nov.  16,  1907.) 

1.  Injunction—Restbaining  Criminal  Pbo- 
CEEDING&— Enforcement  of  Ordinance 

The  general  rule  is  that  a  court  of  equity 
has  no  jarisdiction  to  enjoin  criminal  prosecu- 
tions; and  this  rule  Is  applicable  to  proceed- 
ings to  punish  for  violationB  of  municipal  ordi- 
nances, which  are  quasi  criminal  in  their  na- 
ture.  The  cases  in  which  proceedings  to  enforce 
such  ordinances  will  be  enjoined  are  exceptional 
in  character. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27.  Injunction,  SI  176-179.] 

2.  Sai^ie. 

Where  a  municipal  corporation  passed  an 
ordinance  requiring  street  cars  on  a  public 
street  extending  through  the  town  to  be  stopped 
at  three  designated  points  for  the  reception  of 
passengers,  in  addition  to  those  where  the  com- 
pany itself  was  accustomed  to  stop  its  cars  for 
that  purpose  (except  one),  and  fixing  a  penalty 
for  disobedience  thereof,  injunction  will  not  be 
granted  to  restrain  the  enforcement  of  the  ordi- 
nance by  prosecution,  or  to  determine  the  ques- 
tion of  its  validity  or  its  reasonableness  or  an- 
reasonableness. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27.  Injunction,  §§  176-179.] 

8.  Same. 

The  case  arose  and  was  decided  before  the 
passage  of  the  act  of  August  23,  1907  (Acts 
1907,  p.  72).  enlarging  the  powers  of  the  Rail- 
road Commission  of  the  state;  and  the  present 
decision  is  made  without  reference  to  that  act. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fulton  County ; 
J.  T.  Pendleton,  Judge. 

Bill  by  the  C^rgia  Railway  ft  Electric 
Company  against  the  town  of  Oakland  City 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Affirmed. 

Rosser  &  Brandon  and  W.  T.  Colquitt,  Cor 
plaintiff  in  error.  J.  F.  Golightly,  T.  O.  Hatb- 
cock,  and  Walter  McBlreatb,  for  defendants 
in  error. 
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LUMPKIN,  J.  The  Georgia  Railway  ft 
Electric  Company  operates  a  line  of  street 
and  suburban  railway  which  passes  through 
the  town  of  Oakland  City;  its  tracks  being 
in  a  public  street  of  the  town  known  as  the 
"Chert  Road."  It  has  been  accustomed  to 
stop  its  cars  at  certain  points  in  the  corporate 
limits  to  receive  and  discharge  passengers. 
The  municipal  authorities  passed  an  ordi- 
nance requiring  street  cars  traversing  the 
street  named  to  be  stopped  at  the  points  al- 
ready in  use  (except  one)  and  also  at  three 
additional  points  to  receive  passengers  who 
might  there  seek  to  board  such  cars,  and 
signal  or  give  notice  of  their  intention  to  do 
so.  The  company  filed  an  equitable  petition, 
seeking  to  enjoin  the  enforcement  of  the  ordi- 
nance by  frequent  arrests  and  trials  of  its 
employes  for  violating  it  The  petition  alleg- 
ed that  the  ordinance  was  void  on  the  grounds 
that  It  was  unconstitutional,  that  the  defend- 
ant had  no  power  under  its  charter  to  enact 
the  ordinance,  and  that  such  ordinance  was 
unreasonable.  It  was  claimed  that  to  allow 
such  arrests  and  prosecutions  would  cause  a 
multiplicity  of  cases,  would  interfere  with 
the  running  of  its  cars  and  schedules,  and 
disarrange  the  schedule  established  by  the 
company.  The  defendant  denied  the  Invalid- 
ity or  unreasonableness  of  the  ordinance. 
The  evidence  was  conflicting  as  to  the  neces- 
sity or  convenience  of  making  the  stops  at 
the  fixed  places.  The  Injunction  was  refus- 
ed, and  the  plaintiff  excited. 

Without  determining  whether  the  ordi- 
nance complained  of  Is  valid  or  not,  or  wheth- 
er it  is  in  whole  or  in  part  unreasonable,  t^e 
facts  of  this  case  are  not  such  as  to  require 
the  reversal  of  the  judgment  refusing  an  in- 
junction. The  general  rule  is  that  equity  has 
no  jurisdiction  in  criminal  matters.  Its  ju- 
risdiction is  for  the  protection  of  property 
and  property  rights  and  franchises.  Certain 
courts  of  law  are  Invested  with  power  to  try 
persons  accused  of  the  violation  of  the  crim- 
inal laws.  The  two  are  separate;  and  the 
general  rule  Is  that  a  court  of  equity  will 
neither  aid  nor  Interfere  with  the  administra- 
tion of  the  criminal  laws  in  the  courts  estab- 
lished by  the  state  and  invested  with  crim- 
inal jurisdiction.  The  rule  has  often  been 
applied  both  to  criminal  proceedings  under 
the  state  laws  and  quasi  criminal  proceed- 
ings under  municipal  laws.  An  additional 
reason  for  it  might  be  suggested  In  respect 
to  the  state,  on  the  ground  that  it  might  be 
an  attempt  to  restrain  the  sovereign  power 
in  the  name  of  which  criminal  proceedings  are 
conducted.  The  state  Is  not  suable  at  all 
without  its  consent,  save  by  another  state  in 
the  Supreme  Court  of  the  United  States, 
while  municipalities  have  not  the  same  Im- 
munity from  litigation.  While  this  question 
as  to  the  parties  to  the  suit  may  furnish 
some  difference,  yet  the  principle  of  the  gen- 
eral want  of  jurisdiction  in  equity  to  inter- 
fere with  the  administration  of  criminal  laws 
has  long  been  treated  as  applicable  to  the* 


laws  of  the  state  and  also  to  the  quasi  crim- 
inal ordinances  of  a  municipal  corporation. 
In  re  Sawyer,  124  U.  S.  200,  8  Sup.  Ct  482, 
31  L.  Ed.  402.  Many  efforts  have  been  made 
to  establish  various  exceptions  to  the  general 
rule ;  but,  if  exceptions  have  been  allowed.  It 
was  only  where  they  were  held  to  clearly  In- 
volve -  subjects  of  equitable  ,cognizance,  and 
where  equitable  interference  was  necessary. 
Every  arrest  and  prosecution  is  likely  to 
work  Injury  to  the  character  and  business  of 
the  defendant;  and  many  crimes  relate  to 
acts  affecting  property.  Still  a  court  of  equi- 
ty cannot  undertake,  merely  on  account  of 
some  possible  incidental  injury,  to  practically 
stop  a  court  of  competent  ^^irlsdictipn  from 
trying  one  accused  of  an  offense.  If  it  did 
80,  a  very  large  part  of  criminal  prosecutions 
and  the  due  enforcement  of  criminal  laws 
would  be  stopped  by  defendants  invoking  the 
aid  of  equity,  on  the  ground  that  their  per- 
sons, character,  business,  or  property  would 
be  Injured  by  permitting  the  prosecution  to 
proceed,  and  that  the  law  on  which  it  Is 
grounded  is  invalid,  or  does  not  apply  to  the 
defendant;  in  other  words^  that  he  is  not 
guilty.  See  Davis  v.  American  Society,  75 
N.  Y.  362. 

In  England,  though  there  luis  been  some 
conflict  in  the  decisions,  it  seems  to  be  the 
rule  that  a  Court  of  Chancery  may  enjoin  a 
party  to  a  suit  already  pending  before  It 
from  proceeding  by  prosecution  to  try  the 
same  right  which  is  in  issue  in  that  court 
In  some  of  the  United  States  the  rule  of  non- 
interference has  been  announced  absolutely 
and  as  if  almost  without  exception.  Crlgh- 
ton  V.  Dahmer,  70  Miss.  602.  13  South.  237, 
21  U  R.  A.  84,  36  Am.  St  Rep.  666.  That 
there  are  cases,  however,  which  form  excep- 
tions to  the  rule  has  been  recognized.  In 
the  case  of  In  re  Sawyer,  124  U.  S.  200,  8 
Sup.  Ct  482,  81  L.  Ed.  402,  Mr.  Justice  Field, 
in  his  concurring  opinion,  said:  **In  many 
cases  proceedings,  criminal  in  their  charac- 
ter, taken  by  Individuals  or  organized  bodies 
of  men,  tending,  if  carried  out  to  despoil 
one  of  his  property  or  other  rights,  may  be 
enjoined  by  a  court  of  equity."  The  principle 
on  which  such  cases  usually  rest  is  that  the 
action  sought  to  be  enjoined  is  In  the  nature 
of  a  fraudulent  use  or  an  abuse  of  legal  pro- 
ceedings, where  the  rights  of  the  applicant 
for  injunction  are  clear,  and  the  proceedings 
are  obviously  nothing  but  a  circuitous  meth- 
od of  depriving  him  of  his  property  or  prop- 
erty rights,  or  where  municipal  authorities, 
under  the  pretense  of  seeking  the  good  of  the 
portion  of  society  intrusted  to  their  supervi- 
sion, are,  in  fact,  attacking  the  vested  proper- 
ty rights  of  individuals  or  corporations. 

It  has  been  often  sought  to  obtain  an  hi- 
junctlon  on  the  general  ground  of  multiplic- 
ity of  suits,  but  these  efforts  have  generally 
been  denied.  Poyer  v.  Village  of  Des  Plaines, 
123  111.  Ill,  13  N.  E.  819,  5  Am.  St  Rep.  494. 
If  mere  multiplicity  of  prosecutions  alone, 
without  other  grounds  for  equitable  interfer- 


298 


69  SOUTHEASTERN  REPORTER. 


(6a. 


ence  for  the  protection  of  property  or  fran- 
chises, would  require  injunction  against  crim- 
inal proceedings,  every  person  who  might  be 
prosecuted  for  conducting  a  business  with- 
out a  license,  or  for  doing  business  on  Sun- 
day, or  for  yiolatlng  a  municipal  ordinance 
against  Iceeping  goods  on  the  streets,  or  in 
many  other  cases  which  might  be  suggested, 
could  protect  himself  with  an  injunction*  so 
as  to  continue  to  violate  the  law  while  the 
single  case  in  equity  was  being  tried  and  ap- 
pealed from  court  to  court.  In  some  cases, 
where  there  was  a  clear  right  which  was  be- 
ing invaded  under  an  Invalid  ordinance,  mul- 
tiplicity of  prosecutions  has  been  considered 
as  adding  force  to  the  plalntllTs  position.  In 
one  or  two  of  them  injunction  has  been 
granted^  not  against  proceeding  altogether, 
but  only  against  the  excessive  multiplying  of 
cases  under  the  ordinance.  In  Port  of  Mo- 
bile V.  Louisville  &  Nashville  R.  Co.,  84  Ala. 
116,  4  South.  106,  5  Am  St.  Rep.  342,  it  was 
held  that  where  a  city  attempted  unlawfully 
to  destroy  a  franchise  which  had  been  con- 
ferred upon  a  railroad  company,  and  which 
the  municipality  had  no  rigbt  to  revoke,  by 
means  of  a  quasi  criminal  ordinance,  injunc- 
tion would  be  granted.  In  the  opinion  Som- 
erville,  J.,  said:  *There  is  no  sort  of  pre- 
tense that  it  was  a  mere  police  regulation. 
•  ♦  •  The  purpose  of  the  d)efendant  cor- 
poration is  obviously  to  destroy  the  fran- 
chise which  it  has  conferred,  and  the  ordi- 
nance under  consideration,  having  this  efTect, 
if  executed,  must  be  held  to  be  void."  For 
other  authorities  outside  of  this  state  on  the 
subject,  see  1  High  on  Injunctions  (4th  Ed.) 
S  68;  2  Id.,  §  1244;  note  to  Crighton  v. 
Dahmer,  21  L.  R.  A.  84;  note  to  same  case 
in  35  Am.  St  670  et  seq.,  16  Am.  &  Eng. 
Encyc.  L.  370-372. 

We  now  turn  to  the  authorities  In  this 
state.  In  Gault  v.  Wallis,  53  Ga.  675,  the 
general  rule  was  applied  in  a  case  where  a 
Justice  of  the  peace  discharged  a  prisoner 
and  issued  a  rost  fl.  fa.  against  the  prosecu- 
tor. It  was  alleged  that  this  action  was 
wrongful,  ana  that  the  justice  was  insolvent 
The  rule  was  again  announced  broadly  in 
Phillips  V.  Mayor,  etc.,  of  Stone  Mountain,  61 
6a.  387.  There  on  ordinance  required  the 
doors  of  all  retail  liquor  stores  to  be  closed 
during  the  continuance  of  divine  worship  by 
any  denomination  of  Christian  people  within 
the  corporate  limits.  It  was  alleged  that  the 
ordinance  was  void,  and  restricted  the  com- 
plainants* business ;  that  two  of  the  complain- 
ants had  already  been  fined  and  had  carried 
their  cases  to  the  superior  court  by  writs  of 
certiorari;  and  that  it  was  the  intention  of 
the  municipal  authorities  to  strictly  enforce 
the  provisions  of  the  ordinance.  The  injunc- 
tion was  denied.  In  Garrison  v.  City  of  At- 
lanta, 68  Ga.  64,  injunction  was  denied  to  re- 
strain the  enforcement  by  fine  or  imprison- 
ment of  an  ordinance  prohibiting  the  allow- 
ing of  cattle  to  run  at  large  on  the  streets. 
In  Pope  V.  Mayor,  etc.,  of  Savannah,  74  Ga. 


866,  shelves  were  built  in  front  of  a  store, 
complainant  claiming  the  right  to  do  so.  An 
ordinance  prohibited  the  obstruction  of  streets 
and  sidewalks.  The  city  threatened  to  have 
the  complainant  arrested  and  fined  for  every 
day  the  shelves  were  allowed  to  remain.  In- 
solvency of  the  city  was  alleged.  Injunction 
was  denied.  See,  also,  Bainbridge  v.  Rey- 
nolds, 111  Ga.  758,  36  S.  E.  935.  In  Salter  v. 
City  of  Columbus,  126  Ga.  96,  54  S.  E.  74,  a 
resident  of  Alabama  delivered  beer  by  wagons 
in  Columbus.  Injunction  was  sought  to  pre- 
vent frequent  threatened  arrests  under  an 
ordinance  requiring  a  license  to  be  obtained 
by  dealers  in  the  city;  but  the  injunction 
was  denied.  In  City  of  Atlanta  v.  Gate  City 
Gaslight  Company,  71  Ga.  106,  somewhat 
broad  language  was  used;  but  in  the  opin- 
ion it  was  declared  that,  where  it  was  mani- 
fest that  prosecution  and  arrest  were  threat- 
ened for  an  alleged  violation  of  city  ordinan- 
ces for  the  sole  purpose  of  preventing  the  ex- 
ercise of  civil  rights  conferred  directly  by  law 
(a  state  law  which  the  city  had  no  right  to 
disregard).  Injunction  was  a  proper  remedy 
to  prevent  injury  to  the  party  menaced.  This 
ruling  was  repeated  in  Georgia  Railroad  & 
Banking  Co.  v.  City  of  Atlanta^  118  Ga.  486, 
45  S.  E.  256,  where  the  city  was  enjoined 
from  preventing  the  railroad  company,  by 
threatened  arrest  and  prosecution  of  its  em- 
ployes, from  fencing  a  strip  of  land  forming 
a  part  of  its  right  of  way,  and  to  which  the 
city  sought  to  lay  claim  as  a  street  In  Paulk 
V.  Mayor,  etc.,  of  Sycamore,  104  Ga.  24,  80  S. 
B.  417,  41  L.  R.  A.  772,  69  Am.  St  Rep.  128, 
an  ordinance  making  penal  the  sale  or  keep- 
ing for  sale  of  liquor  in  the  town  of  Sycamore 
was  sought  to  be  enjoined  on  the  ground  that 
it  was  void,  and  had  also  been  repealed,  and 
that  threatened  prosecutions  would  harass 
and  jeopardize  the  personal  liberty  and  inter- 
fere with  the  enjoyment  of  the  civil  rights 
of  the  complainant  and  his  business,  and 
cause  irreparable  damage.  Injunction  was 
denied-  See,  also,  0'Bri«i  v.  Harris,  105  Ga. 
732,  81  S.  B.  745.  The  case  Of  City  of  At- 
lanta V.  Gate  City  Gaslight  Co.,  supra,  was 
discussed  and  explained.  This  ruling  was  re- 
peated in  Mayor,  etc.,  of  Moultrie  v.  Patter- 
son, 109  Ga.  370,  34  S.  B.  600,  where  the  or- 
dinance involved  was  one  making  it  penal  to 
sell  beef,  pork,  fish,  etc.,  within  the  city  lim- 
its, except  in  the  city  market  The  Gate  City 
Gaslight  Case  was  again  referred  to  as  rest- 
ing on  the  right  of  equity  to  interfere  where 
it  was  evident  that  private  property  and  civil 
rights  were  being  invaded  by  means  of  the 
use  of  such  ordinances,  and  that  injunction 
was  necessary  in  order  to  protect  a  right 
which  was  In  jeopardy,  and  which  could  not 
otherwise  be  fully  protected.  In  Hasbrouck 
V.  Bondurant  &  McKinnon,  127  Ga.  220,  66 
S.  E.  241,  the  facts  do  not  appear  from 
the  headnotes.  Two  parties  were  involv- 
ed in  a  controversy  over  the  right  to  dig 
and  haul  sand  from  a  sandbank.  One  of 
them  filed  a  petition  in  equity  against  the 
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other ;  and  pending  the  case  he  sought  to  en- 
force his  claim  by  suing  out,  and  threatening 
to  continue  to  sue  out,  criminal  warrants. 
This  was  an  effort  to  misuse  criminal  process 
for  the  purpose  of  acquiring  or  establishing 
a  property  right;  and  was  also  during  tiie 
pendency  of  the  equitable  proceeding  to  deter- 
mine the  right    Injunction  was  granted. 

The  rule  that  a  court  of  equity  will  not  or- 
dinarily enjoin  a  criminal  act  considered 
merely  as  such,  but  will  enjoin  a  trespass 
working  Irreparable  damage  to  property,  al- 
though the  act  may  also  be  the  subject  of 
punishment.  Is  often  Invoked  to  authorize  an 
injunction  against  a  criminal  prosecution. 
But  an  individual  act  causing  irreparable 
damage  is  one  thing ;  the  prosecution  of  a  per- 
son charged  with  an  offense,  in  the  courts 
provided  for  the  trial  of  such  proceeding,  is 
a  different  thing.  Without  reciting  the  evi- 
dence in  the  present  case,  a  comparison  of  It 
with  the  principles  above  enunciated  will 
show  that,  whether  the  ordinance  was  reason- 
able or  not,  the  injunction  prayed  was  prop- 
erly denied.  There  was  no  effort  to  take 
away  property  or  property  rights,  or  to  de- 
stroy or  substantially  impair  a  franchise. 
The  ordinance  was  a  police  regulation  of  trav- 
el in  the  street  of  a  municipality.  It  was  not 
shown  that  any  irreparable  injury  would  re- 
sult ;  but,  at  most,  a  small  interference  with 
the  schedules  which  the  company  desired  to 
maintain,  while  the  cases  made  against  its 
employes  proceeded  to  trial  when  the  validi- 
ty of  the  ordinance  could  be  tested. 

Judgment  affirmed. 

All  the  Justices  concur,  except  HOLDBN, 
J.,  not  presiding. 


(129  Qa.  582) 

WHITE  V.  CITY  OP  TIFTON. 

(Supreme  Court  of  Georgia.    Nov.  16,  1907.) 

Injunction  —  CRiMiNAii  Prosecutions  —  Bn- 

fORCEMENT  OF  OBniNANCES. 

The  general  rule  Is  that  a  court  of  equity 
has  no  Jurisdiction  to  enjoin  the  Institution  of 
prosecutions  for  criminal  offenses,  and  this  rule 
is  applicable  to  prosecutions  for  violations^  of 
municipal  ordinances,  which  are  quasi  crim- 
inal proceedings.  Nor  will  a  court  of  equity* 
upon  a  petition  for  an  injunction  of  such  a  na- 
ture, inquire  into  the  validity  or  reasonableness 
of  an  ordinance  making  penal  an  act  for  the 
doing  of  which  prosecutions  are  threatened. 
Paulk  V.  Mayor  of  Sycamore,  104  Ga.  24.  30 
S.  E.  417,  41  L.  R.  A.  772,  G9  Am.  St  Rep. 
128;  Georgia  Railway  &,  Electric  Co.  v.  Town 
of  dakland  City  (this  day  decided)  59  S.  VL  296. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Tift  County; 
R.  G.  Mitchell,  Judge. 

Action  by  H.  H.  White  against  the  city 
of  Tlfton.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Fullwood  &  Murray,  for  plaintiff  In  error. 
W.  J.  Wallace,  for  defendant  In  error. 

PER  CURIAM.  Judgment  afElimed«  All 
the  Justices  f!oncur. 


(129  Ga.  512) 
REYNOLDS  et  al.  v.  NORVEI/L. 
(Supreme  Court  of  Georgia.    Nov.  15,  1907.) 

1.  Judgment— CoiXATERAi.  iliTACK— Widow's 

AI.L0WANCE. 

"While  lapse  of  time  between  the  death  of 
a  husband  and  the  api^lication  of  his  widow  for 
a  year's  support,  during  which  time  she  lived 
upon  the  land  and  made  use  of  the  personalty 
of  her  deceased  husband,  may  furnish  ground 
to  defeat  the  application  before  the  ordinary, 
TQt,  when  the  final  judgment  of  that  court  has 
been  rendered  in  the  case,  it  is  too  late  to  at- 
tack it,  especially  before  another  court,  except 
for  cause  apparent  upon  the  face  of  the  record 
showing  a  want  of  jurisdiction  either  of  the  per- 
son or  subject-matter." 

FEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  30,  Judgment,  §§  924,  925.] 

2.  ExECTTTORS— Widow's   Allowance— Judg- 
ment—Validity. 

A  testator  died,  leaving  a  wife  and  an  in- 
sane son  by  a  former  marriage.  He  devised  his 
realty  to  his  wife  for  life  or  during  widow- 
hood, and  upon  her  death  or  marriage  ^'one  half 
of  the  same  to  go  to"  his  son,  "provided  he 
should  be  restored  to  sanity  and  sound  mind, 
and  the  other  half  expended"  as  set  out  in  the 
second  item  of  his  will,  the  material  part  of 
which  was  as  follows:^  "In  the  event  of  the 
death  or  marriage  of  my  said  wife  Elizabeth 
before  the  restoration  of  my  said  son  to  sanity, 
it  is  my  will  that  mv  executor  ♦  ♦  ♦  shall 
sell  and  dispose  of  all  my  property,  upon  such 
terms  as  they  deem  best,  either  publicly  or  pri- 
vately without  the  order  of  any  court,  and  my 
executor  ♦  •  ♦  shall  not  be  required  to  give  se- 
curity, all  the  proceeds  after  the  sale  shall  be 
expended  in  endowing  the  graves,  and  erecting 
suitable  monuments  over  the  same,  of  myself, 
and  former  wife,  and  said  son  at  the  grave- 
yard known  as  the  Gilpin  graveyard."  Upon 
the  death  of  the  testator,  his  widow  entered 
upon  the  land  and  her  possession  continued 
until  the  land  was  set  aside  to  her  as  a  year's 
support,  which  occurred  after  the  son's  death. 
Held,  that  the  judgment  allowing  the  widow  a 
year's  support  in  the  land  is  not  void  on  the 
ground  that  title  had  passed  out  of  the  testators 
estate  at  the  time  the  year's  support  was  as- 
signed. 

FEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  §  684.] 

8.  Judgment— Attack— Fbaud. 

A  judgment  approving  the  return  of  com- 
missioners setting  aside  a  year's  support,  where 
all  the  proceedings  are  regular,  cannot  be  at- 
tacked as  fraudulent  because  interested  parties 
could  have  successfully  resisted  the  judgment 
had  they  interposed  timely  objection. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  80,  Judgment,  9  954.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Columbia  Coun- 
ty; H.  C.  Hammond,  Judge. 

Petition  by  Almodine  Reynolds  and  others 
against  Thomas  E.  Norvell,  individually  and 
as  administrator  with  the  will  annexed  of 
Dickerson  Reynolds,  deceased.  An  order  was 
entered  sustaining  a  demurrer  to  the  petition, 
and  plaintiffs  excepted  and  brought  error. 
Affirmed. 

The  petitioners,  as  sole  next  of  kin  of 
Dickerson  Reynolds  and  Seaborn  A.  Rey- 
nolds, filed  their  petition  to  the  March  term, 
1906,  of  Columbia  superior  court,  against 
Thomas  E.  Norvell*  individually  and  as  ad- 
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minlstrator  with  the  will  annexed  of  Dick- 
erson  Reynolds,  wherein  they  set  up  the  fol- 
lowing state  of  facts:  Dlckerson  Reynolds 
died  In  1886,  and  his  will  was  duly  probated 
in  1887,  and  Gilpin  the  nominated  executor 
duly  qualified  as  such.  He  left  surviving  him 
his  wife,  Elizabeth,  and  Seaborn  A^  a  son 
by  a  former  marriage.  Seaborn  A.  was  at 
the  time  of  the  testator's  death  a  lunatic, 
and  was  confined  in  the  lunatic  asylum.  By 
his  will  certain  realty,  which  is  the  subject- 
matter  of  the  present  suit,  was  devised  to  his 
wife  for  life  or  during  widowhood,  and  up- 
on the  death  or  marriage  "one  half  of  the 
same  to  go  to"  his  son,  ^'provided  he  should 
be  restored  to  sanity  and  sound  mind,  and 
the  other  half  expended"  as  set  out  in  the 
second  item  of  his  will.  The  material  of  the 
second  item  is  as  follows:  "In  the  event  of 
the  death  or  marriage  of  my  said  wife  Eliza- 
beth before  the  restoration  of  my  said  son 
to  sanity,  it  Is  my  will  that  my  executor 
♦  ♦  ♦  shall  sell  and  dispose  of  all  my  prop- 
erty, upon  such  terms  as  they  deem  best, 
either  publicly  or  privately  without  the  order 
of  any  court,  and  my  executor  ♦  ♦  ♦  shall 
not  be  required  to  give  security,  all  the  pro- 
ceeds after  the  sale  shall  be  expended  In  en- 
dowing the  graves,  and  erecting  suitable 
monuments  over  the  same,  of  myself,  and 
former  wife,  and  said  son,  at  the  graveyard 
known  as  the  Gilpin  graveyard."  Gilpin  hav- 
ing been  adjudged  insane,  Norvell,  the  defend- 
ant, was  appointed  administrator  with  the 
will  annexed  in  1895.  As  such  administrator, 
Norvell  in  1808  applied  for  and  had  set 
apart  to  the  widow,  as  a  year's  support,  the 
property  devised,  and  the  return  of  the  ap- 
praisers setting  this  property  aside  was  duly 
recorded  in  1898.  Upon  the  death  of  her 
husband,  the  widow  had  entered  upon  the 
land  bequeathed  to  her,  accepted  the  devise 
of  the  life  estate,  and  lived  thereon  as  tenant 
for  life  till  the  same  was  set  aside  to  her  as 
a  year's  support  In  1899  the  widow  con- 
veyed the  land  in  question  to  Norvell.  Sub- 
sequently, in  1902,  she  died,  and  shice  her 
death  Norvell  has  taken  possession  of  the 
land,  claiming  it  under  ;the  deed  from  the 
widow.  The  son  died  in  1891,  without  res- 
toration to  sanity.  It  is  alleged  that  an  in- 
testacy resulted  as  to  the  one  half  of  the 
remainder  devised  to  the  son,  and  that  the 
life  estate  devised  to  the  wife  was  evidently 
intended  to  be  in  lieu  of  a  year's  support; 
that  the  proceedings  upon  the  application  for 
a  year's  support  were  void  by  reason  of  the 
delay  of  11  years  after  testator's  death  in 
making  the  application,  the  court  by  reason 
of  this  fact  being  without  Jurisdiction  to 
entertain  the  same.  It  is  charged  that  the 
year's  support  is  also  void  for  fraud,  in  this: 
that  after  having  accepted  the  legacy  intend- 
ed by  the  testator  in  lieu  of  a  year's  sup- 
port for  11  years,  and  having  at  the  time 
of  the  application  therefor  no  right  thereto, 
"yet  nevertheless  for  the  illegal  and  fraudu- 


lent purpose  of  divesting  out  of  the  estate  of 
said  testator  the  fee  in  said  tract  of  land, 
and  of  vesting  said  fee  in  said  Elizabeth 
Reynolds,  and  thence  into  said  Thomas  E. 
Norvell,  Individually  for  their  own  use  and 
benefit,  to  the  destruction  of  said  will  and 
the  rights  of  your  petitioners  in  said  tes-. 
tator's  estate,  said  Elizabeth  Reynolds  and 
said  Thomas  E.  Norvell,  individually  and  as 
administrator,  as  aforesaid,  in  1898  illegally 
and  fraudulently  combined  and  confederated 
together  to  divest  the  fee  in  said  tract  of  land 
out  of  the  estate  of  said  testator  into  said 
Elizabeth  Reynolds,  under  color  of  a  setting 
apart  said  tract  as  a  year's  support  unto 
the  said  Elizabeth"  for  the  purpose  of  convey- 
ing it  to  Norvell,  and,  to  effectuate  this  com- 
bination and  confederacy,  Norvell,  as  ad- 
ministrator, applied  for  the  year's  support, 
and  the  widow  conveyed  the  land  to  him,  con- 
cealing from  the  ordinary  ''said  lack  of  right 
in  said  Elizabeth  to  a  year's  support,  •  •  • 
and  the  real  purpose  for  which  the  applica- 
tion was  made,"  and  obtained  the  year's  sup- 
port, and  petitioners  "had  no  notice  or  means 
of  notice  of  said  combination  and  confederacy 
until  very  shortly,  to  wit,  one  month  before 
the  filing  of  this  writ"  It  is  further  alleged 
that  Norvell  refuses  to  turn  over  one  half  of 
the  property  to  petitioners,  and  has  failed 
to  apply  the  other  half  towards  placing 
monuments  over  the  graves  of  the  decedent's 
family,  etc.,  as  directed  in  the  will.  The 
prayers  are  that  the  year's  support  be  declar- 
ed void,  the  deed  to  Norvell  canceled;  that 
petitioners  recover  one  half  of  the  property 
and  mesne  profits;  that  Norvell's  letters  of 
administration  be  revoked,  and  a  trustee  ap- 
pointed to  take  charge  of  the  other  half  of 
the  property  and  the  mesne  profits  thereof; 
and  that  the  trustee  be  directed  to  sell  the 
one  half  undivided  half  interest,  and  apply 
the  proceeds  to  **the  execution  of  the  mor- 
tuary trust  in  said  will  specified ;  and,  in  the 
event  it  should  appear  that  the  intention  of 
testator  was  to  apply  the  entire  remainder 
to  the  mortuary  trust,  then  that  the  trustee 
be  directed  so  as  to  apply  the  same.  Defend- 
ant filed  his  demurrer,  which  was  sustained* 
and  plaintiffs  excepted. 

B.  B.  McCowen  and  Salem  Dntcher,  for 
plaintiffs  in  error.  Lamar  &  Callaway,  for 
defendant  in  error. 

EVANS,  P.  J.  The  petition  alleges  that 
the  tract  of  land  sued  for  was  set  aside  as 
a  year's  support  to  defendant,  Norvell's  gran- 
tee, and  duly  ordered  to  record.  "Such  a 
record  has  the  binding  force  and  effect  of 
any  other  Judgment'*  Blrt  v.  Brown,  106 
Ga.  23,  31  S.  E.  755;  Josey  v.  Gordon,  107 
Ga.  110,  32  S.  B.  951.  Therefore,  if  the  Judg- 
ment was  valid,  and  the  property  set  aside 
was  in  the  estate  of  the  testator,  Dlckerson 
Reynolds,  at  the  time  it  was  set  aside,  peti- 
tioners, who  claim  only  as  next  of  k^n  of 
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Dickerson  Reynolds,  have  no  right  to  recover. 

But  it  is  claimed  that  the  proceedings  had 
npon  the  application  for  a  year's  support  were 
"coram  non  Judice,  null  and  void;  ♦  ♦  ♦ 
it  manifestly  appearing  on  the  face  of  the 
record  of  said  proceedings  that  said  ordinary 
bad  no  Jurisdiction  in  the  premises,  said  ap- 
plication having  been  made  on  behalf  of 
Elizabeth  Reynolds,  widow  of  Dlckerson 
Reynolds  in  1898  for  a  year's  support  out 
of  the  estate  of  said  Dickerson  Reynolds, 
who  departed  this  life  in  1886,  and  on 
whose  estate  letters  testamentary  issued  on 
July  4.  1887."  Plaintiffs  contend  that  the 
right  to  a  year's  support  is  limited  to  the 
12  months  immediately  succeeding  the  death 
of  the  person  out  of  whose  estate  it  may  be 
set  aside,  and  must  be  asserted  within  that 
time,  and  that,  as  the  application  for  a  year's 
support  in  the  present  case  showed  that  it 
was  not  applied  for  until  11  years  after 
Dickerson  Reynold's  death,  the  court  of  or- 
dinai-y  had  no  jurisdiction  to  entertain  the 
application,  and  the  record  of  the  return  of 
the  appraisers  therein  was  a  void  Judgment 
In  Goss  V.  Greenaway,  70  Ga.  130,  this  court 
held:  "While  lapse  of  time  between  the 
death  of  a  husband  and  the  application  by 
his  widow  for  a  year's  support,  during  which 
time  she  lived  upon  the  land  and  made  use 
of  the  personalty  of.  her  deceased  husband, 
may  furnish  ground  to  defeat  the  application 
before  the  ordinary,  yet,  when  the  final  Judg- 
ment of  that  court  has  been  rendered  in  the 
case,  It  is  too  late  to  attack  it,  especially 
before  another  court,  except  for  causes  ap- 
parent upon  the  face  of  the  record  showing 
a  want  of  Jurisdiction  either  of  the  person 
or  subject-matter."  This  ruling  is  expressly 
put  upon  the  cases  of  Miller  v.  Defoor,  50 
Ga.  566,  where  the  year's  support  was  allow- 
ed after  the  family  had  lived  nearly  12  years 
on  the  land  set  apart;  and  Tabb  v.  Collier, 
i\S  Ga.  643,  where  the  land  had  been  occu- 
pied and  used  by  the  applicants  for  several 
years  after  the  husband  and  father's  death. 
It  will  thus  be  seen  that,  while  mere  lapse 
of  time  may  be  a  good  ground  to  resist  an 
application  for  a  year's  support,  it  not  only 
does  not  deprive  the  court  of  ordinary  of 
Jurisdiction,  but  does  not  afford  a  ground  for 
setting  aside  the  Judgment  after  the  return 
of  tbe  appraisers  has  been  admitted  to  rec- 
ord. See.  also,  Fulghum  v.  Fulghum,  111  Ga. 
635,  36  S.  B.  602;  Lowe  v.  Webb,  85  Ga.  731, 
11  S.  B.  846;  Batdwell  v.  Edwards,  117  Ga. 
824,  45  S.  B.  40. 

2.  But  it  is  contended  that,  even  if  the 
court  had  Jurisdiction,  that  Judgment  merely 
gave  to  Mrs.  Reynolds  whatever  title  was  in 
the  estate  of  her  husband,  and  as  the  execu- 
tor had  assented  to  the  devise  in  her  hus- 
band's will  of  a  life  estate  to  her  in  this 
property,  and  she  had  entered  upon  this  es- 
tate, this  assent  to  the  life  estate  was  also 
an  assent  to  those  taking  the  remainder.  It 
is  urged  that  the  title  to  one  half  of  this 


remainder  passed  to  the  executor  as  a 
trustee,  for  the  purpose  of  applying  the  same 
to  the  care  of  the  graves,  as  provided  in  the 
second  item  of  the  will;  that,  as  the  son 
died  without  restoration  to  sanity,  an  intes- 
tacy resulted  as  to  the  half  of  the  remainder 
devised  to  him  in  the  event  of  his  restora- 
tion; and  that  this  half  vested  in  the  son, 
and  passed  to  plaintiffs  on  his  death  as  his 
next  of  kin.  If  it  be  granted  as  contended 
by  plaintiff,  that  the  direction  to  the  execu- 
tor in  the  second  item  of  the  will  to  sell  and 
disposed  of  all  his  property  referred  only  to 
one  half  of  the  remainder,  and  that,  as  the  son 
Was  never  restored  to  sanity,  there  was  an 
intestacy  as  to  that  part  of  the  estate,  still 
the  property  had  not  passed  out  of  the  es-' 
tate  at  the  time  the  year's  support  was  set 
aside.  The  will  especially  provides  that,  up- 
on the  death  or  marriage  of  the  wife,  at 
least  one  half  of  the  remainder  shall  be  sold 
and  disposed  of  by  his  executor,  and  the  pro- 
ceeds applied  in  caring  for  testator's  ceme- 
tery lot,  and  clearly  indicates  that  by  such 
sale  title  was  to  be  passed  out  of  his  es- 
tate. If  so,  there  was  a  partial  intestacy  as 
to  the  other  half  of  the  remainder.  In  La- 
mar V.  Gardner,  113  Ga.  781,  39  &  B.  498, 
after  a  full  review  of  the  conflicting  lines  of 
our  decisions  upon  this  point,  it  was  held 
that  under  Civ.  Cdde  1895,  S  3313,  an  executor 
or  administrator  with  the  will  annexed  was 
required  to  "administer  the  undevised,  as 
well  as  the  devised,  estate  of  the  testator." 
If,  as  claimed,  this  one  half  of  the  remainder 
was  undevised  by  the  testator,  it  had  never 
been  administered  by  the  administrator  with 
the  will  annexed  at  the  time  the  Judgment 
setting  aside  the  year's  support  was  ren- 
dered, and  thus  both  halves  of  the  remainder 
remained  in  the  testator's  estate,  and  passed 
by  the  Judgment 

3.  Nor  can  the  petition  be  sustained  as  a 
direct  attack  by  a  proceeding  in  equity  to 
set  aside  the  Judgment  for  fraud.  In  the 
first  place,  the  estate  of  the  widow,  in  whose 
favor  the  Judgment  was  rendered,  Is  not  rep- 
resented, and  it  would  seem  that  her  legal 
representative  is  a  necessary  party.  In  the 
second  place,  the  petition  does  not  set  out 
any  acts  of  fraud  or  fraudulent  scheme, 
which  would  Justify  a  court  of  equity  in  set- 
ting aside  this  Judgment  There  is  no  alle- 
gation of  concealment  by  the  administrator 
in  making  the  application,  and,  as  no  attack 
is  made  upon  the  regularity  of  the  proceed- 
ings, it  must  have  been  advertised  by  cita- 
tion In  the  usual  way,  which  is  the  open  and 
only  method  of  service  provided  by  law. 
The  appraisers  made  their  return,  and  no 
one  came  forward  to  oppose  the  record  of 
the  proceedings.  The  representative  of  the 
estate  made  the  application,  and  not  the  wid- 
ow. It  is  not  alleged  that  the  appraisers, 
who  alone  selected  the  property  to  be  set 
aside,  were  in  any  way  influenced  to  make 
the  return  they  made.    Whatever  may  have 
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been  the  purpose  of  Norvell  and  the  widow, 
It  is  manllfest  that  the  appraisers  intended  to 
give  the  widow  the  full  title  to  the  property 
set  apart.  Their  return  and  its  record  alone 
are  the  Judgment,  and  it  is  not  even  hinted 
that  the  administrator  or  the  widow  in  any 
way  influenced  this  return.  It  could  not 
have  been  material  to  them,  or  to  plaintiffs, 
what  disposition  she  made  or  wished  to 
make  of  the  property  in  the  event  it  was  set 
aside.  If  it  became  hers,  it  was  no  concern 
of  plaintiffs  what  she  did  with  it  They  do 
not  allege  that  anything  was  done  to  prevent 
them  from  knowing  of  the  application,  but 
allege  merely  that  they  "had  no  notice  or 
means  of  notice  of  said  combination  and  con- 
federacy" until  a  month  prior  to  filing  their 
petition.  They  had  the  only  notice  the  law 
requires — ^the  citation  from  the  court  of  or- 
dinary, regularly  published.  If  a  judgment 
were  recovered  in  an  action  at  law  upon  a 
petition  regularly  served,  it  would  not  avail 
the  defendant  in  fi.  fa.  In  a  proceeding  to  set 
it  aside  to  say  merely  that  he  did  not  know 
that  the  suit  had  been  instituted.  The  at- 
tack upon  the  judgment  in  the  present  case 
must  resolve  itself  either  into  a  plea  of  pay- 
ment, or  the  bar  of  the  statute  of  limita- 
tions, both  of  which  are  defenses  that  must 
be  set  up  before  judgment  The  law  gives 
the  widow  a  right  to  a  year's  support,  nor 
is  she  deprived  of  that  right  by  accepting  a 
legacy  under  his  will,  unless  expressly  in 
lieu  thereof.  It  has  been  more  than  once 
ruled  that,  where  upon  the  death  of  the  hus- 
band a  widow  and  minor  children  have  a 
life  estate  in  the  property  by  virtue  of  a 
homestead,  this  "does  not  defeat  their  right, 
after  his  death,  to  the  statutory  year's  sup^ 
port,  even  though  for  more  than  a  year  suc- 
ceeding his  death  they  may  have  lived  on 
the  homestead  estate  and  derived  a  support 
from  it"  Bardwell  v.  Edwards,  supra.  The 
mere  fact  that  Mrs.  Reynolds  had  accepted 
the  life  estate,  and  subsequently  was  award- 
ed by  the  appraisers  appointed  the  remainder 
interest  as  a  year's  support,  is  surely  no 
ground  of  fraud. 

Since  the  petition  showed  that  the  remain- 
der passed  to  defendant's  grantee  by  the 
record  of  the  return  of  the  appraisers  in  the 
year's  support  proceeding,  and  fails  to  show 
any  sufiicient  reason,  either  in  law  or  equity, 
why  this  judgment  should  be  set  aside,  the 
trial  judge  did  not  err  in  sustaining  the  de- 
murrer to  the  petition. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  HOLDBN,  J.,  not  presiding. 
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McCALL  V.  LEWIS. 


(Supreme  Court  of  Georgia.    Nov.  18,  1907.) 

Execution— Claim— Tb  A  VEBSE  —  Join  deb    of 

IssuK— Dismissal— Discretion. 

A  the  trial  of  this  case  in  the  court  below, 
the  same  being  the  trial  of  an  issue  ariaiog  up- 


on the  interposition  of  a  daim  by  Lewis  to  the 
levy  of  a  fi.  fa.  in  favor  of  Bentley,  adminis- 
trator, for  use.  against  Walker,  defendant  im 
fi.  fa..  McCall  filed  a  petition  setting  up  that  he 
was  the  purchaser  ana  owner  of  said  fi.  fa.,  and 
praying  to  be  made  a  party  plaintiff  in  said 
case,  whereupon  an  order  was  granted  making 
McCall  a  party  plaintiff.  Twenty  minutes  later 
claimant's  attorney  moved  to  dismiss  the  levy  on 
the  i^round  that  issue  had  not  been  tendered 
withm  five  minutes  after  the  announcement  of 
ready  by  both  sides.  The  court  sustained  the 
motion  and  dismissed  the  levy.  It  appears  that 
within  five  minutes  after  the  announcement  of 
ready  McCall  wrote  upon  the  back  of  his  said 
petition,  in  which  he  had  prayed  to  be  made  a 
party  to  the  case,  the  following  traverse  of 
claimant's  affidavit:  "And  now  comes  the  plain- 
tiff and  joins  issue,  and  says  that  the  property 
is  subject  to  said  fi.  fa."  No  traverse  appears 
on  the  claim  papers,  and  plaintiff  did  not  call 
the  attention  of  the  court,  nor  of  claimant's  at- 
torney, to  the  foregoing  traverse  until  twenty 
minutes  after  the  announcement  of  ready  by  both 
sides*  and,  it  not  appearing  tiiat  the  attorney 
for  claimant  had  done  anything  that  could  be 
construed  as  a  waiver  of  the  tender  of  issue  be- 
ing made  at  the  proper  time  and  in  the  regular 
manner,  held,  that  the  writing  of  said  traverse 
upon  the  back  of  said  petition,  no  attention  hav- 
ing been  called  thereto,  was  not  a  substantia] 
compliance  with  Code,  §  5640,  and  the  court  did 
not  err  in  dismissing  the  levy,  in  the  exercise  of 
a  sound  discretion. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  21,  Execution,  §  570.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Brooks  Coun- 
ty;  R.  G.  Mitchell,  Judge. 

Execution  levy  in  favor  of  one  Bentley,  s» 
administrator,  for  use,  etc,  against  one 
Walker,  in  which  J.  O.  Lewis  interposed  a 
claim,  and  W.  C  McCall  filed  a  petition  al- 
leging that  he  was  the  purchaser  and  owner 
of  the  fi.  fa.,  praying  to  be  made  a  party 
plaintiff  in  the  case,  which  was  allowed. 
From  an  order  dismissing  the  levy,  McCall 
brings  error.   Affirmed. 

J.  D.  Wade,  Jr.,  and  W.  O.  McCall,  for 
plaintiff  in  error.  Stanly  8.  Bennet,  for 
defendant  in  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(129  Ga.  562) 
MARTIN  et  al.  t.  BROWN  et  al. 
(Supreme  Court  of  Georgia.    Nov.  15,  1907.) 

1.  Marshaling    Assets    and    Sbcubities  — 
Right  to  Relief. 

Equity  will  not  entertain  jurisdiction  of  a 
suit  by  a  solvent  individual  to  marshal  his  as- 
sets, to  collect  various  items  severally  demanded 
of  some  of  the  defendants,  and  to  adjudicate 
the  liability  or  nonliability  of  his  property  to 
disassociated  claims  of  other  defendants. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Marshaling  Assets,  |S  1-4.] 

2.  Equity  —  Causes  op  Action  —  Joinder — 
Contract  and  Tort— Multifariousness. 

In  a  suit  for  equitable  relief  the  union  of 
distinct  causes  of  action,  one  arising  out  of  tort, 
and  the  other  based  on  contractual  liability, 
renders  the  petition  multifarious. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  19,  Equity.  §§  341-367J 
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8.   SAHS— JOTNDBB  OF  PaBTIES. 

A  petition  by  five  plaintiffs,  wherein  a 
cause  of  action  in  favor  of  all  of  them  a^inat 
some  of  the  defendants  is  joined  with  a  cause 
of  action  in  favor  of  four  of  them  aKflinnt  other 
defendants,  is  multifarious.  The  coincidence  of 
some  of  the  defendants  to  both  causes  of  action 
does  not  relieve  the  petition  of  this  infirmity. 

4.  Injunction— Relief— Bill. 

An  injunction  will  not  be  granted  to  pre- 
serve the  status  upon  which  to  decree  relief  up- 
on the  various  unrelated  matters  which  render 
a  petition  multifarious. 

6.  Equitt  —  Pleading  —  "Multifabious- 

NEBS.** 

"Multifariousness"  is  the  Improper  joining 
in  one  bill  of  distinct  and  independent  nncon- 
oected  matters  against  one  defendant,  or  the 
demand  of  several  matters  of  a  distinct  and  in- 
dependent  nature  against   several   defendants. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  19,  Equity,  9  840. 

For  other  definitions,  see  Words  and  Phrases, 
▼ol.  6,  pp.  461^-4618;  voL  8,  p.  7726.] 

(Syllabus  by  the  Ck)nrt.) 

Error  from  Superior  Court,  Calhoun  Coun- 
ty;  W.  N.  Spence,  Judge. 

Suit  by  Herbert  Brown  and  others,  minors, 
by  tbeir  next  friend,  against  R.  B.  Martin 
and  others.  Judgment  for  complainants  and 
defendants  bring  error.    Reversed. 

Herbert  Brown,  Louis  Brown,  Kathleen 
Brown,  Mary  Brown,  and  Ruth  Madden,  min- 
ors, by  tbeir  next  friend,  filed  an  equitable 
petition  in  the  superior  court  of  Calhoun 
county  against  R.  W.  Martin,  J.  O.  Ebcum, 
Mrs.  W.  F.  Madden,  B.  M.  t«e,  Sealy  A  Co., 
the  Cowart  Loftin  Company,  W.  L.  Godwin, 
the  Dawson  Naval  Stores  &  Lumber  Compa- 
ny, L.  H.  Davis,  sheriff  of  Calhoun  county, 
D.  W.  James,  and  the  Bank  of  Randolph, 
defendants,  being  residents  of  Calhoun,  Early, 
Terrell,  and  Randolph  counties.  The  allega- 
tions and  prayers  of  the  petition  are  substan- 
tially as  follows:  On  October  6,  1803,  A.  J. 
Bell,  who  was  the  father  of  plaintiffs'  moth- 
er, then  Mrs.  Rilla  R.  Brown,  now  the  de- 
fendant Mrs.  W.  F.  Madden,  made  and  deliv- 
ered a  deed,,  wherein  it  is  recited  "that  the 
said  Andrew  J.  Bell,  for  and  In  consideration 
of  the  natural  love  and  aflTection  he  has  for 
his  daughter,  said  Rilla  R.  Brown,  hereby 
irrants,  gives  and  conveys  to  said  Rilla  R. 
Brown,  her  heirs  and  assigns,"  certain  de- 
scribed lands,  aggregating  1,778  acres,  to- 
gether with  certain  mules,  wagons,  planta- 
tion Implements,  etc.,  then  on  the  land, 
'^to  have  and  hold  the  same  unto  the  said 
Rilla  R.  Brown  for  and  during  the  period  of 
her  natural  life  for  the  comfortable  support 
and  maintenance  of  the  said  Rilla  R.  Brown 
and  her  cliildren,  and  at  her  death  the  said 
property  to  vest  in  her  children,  share  and 
share  alike,  forever  in  fee  simple."  Herbert 
Brown  and  Louis  Brown  were  in  life  at  the 
time  this  deed  was  made;  the  remaining 
plaintiffs  having  been  born  since  Its  execution 
and  delivery.  Brown  died  December  12, 1901, 
and  Mra.  Brown  subsequently  married  her 


present  husband.  Madden.  Since  December, 
1901,  the  property  and  its  proceeds  have  been 
managed  and  controlled  by  Mrs.  Madden  *'di- 
rectly  or  through  her  agents  and  assignees, 
or  those  who  had  been  such  and  become  tort- 
feasors as  hereinafter  set  out"  In  addition 
to  the  property  described  In  this  deed  and 
its  proceeds,  Mrs.  Madden  as  administrator 
of  her  former  husband,  B.  H.  Brown,  and  as 
natural  guardian  of  all  of  plaintiffs,  except 
the  infant  Ruth  Madden,  has  since  his  death, 
until  March  6,  1900^  "in  like  manner  man- 
aged and  controlled  *  *  *  the  property 
which  said  plaintiffs  inherited  from  the  said 
Brown,  their  father,"  consisting  of  lands  in 
Calhoun,  Baker,  and  Barly  counties,  a  hotel 
in  Arlington,  and  other  property,  of  the  value 
of  110,000.  On  March  9,  1906,  B.  B.  Martin 
qualified  as  guardian  of  all  of  the  plaintiffs 
except  Ruth  Madden,  and  gave  bond  with  J. 
S.  Cowart  and  J.  O.  Exum  as  sureties  in  the 
sum  of  116,000.  Since  his  appointment  as 
guardian  he  has  also  managed  and  controlled 
all  of  the  property  of  Mrs.  Madden  and  plain- 
tiffs, and  still  manages  and  controls  the  same. 

On  March  26,  1904,  Mrs.  Madden  entered 
into  an  arrangement  with  defendant  Godwin, 
whereby  he  claimed  to  have  been  made  her 
general  agent  both  individually  and  as  repre- 
sentative of  plaintiffs,  and  as  such  agent 
managed  and  controlled  all  of  the  property 
until  September  25,  1905.  During  this  time 
Godwin  entered  into  an  arrangement  with 
defendant  Lee,  whereby  Lee  claims  to  have 
rented  the  "Godwln-Cordray  place"  for  five 
years  from  January  1,  1904,  for  four  bales 
of  cotton  a  year,  although  the  same  is  well 
worth  eight  bales  per  annum,  and  Lee  has 
paid  these  rents  to  Mrs.  Madden  or  her 
agents,  *'and  the  same  have  not  been  applied 
to  the  proper  use  of  plaintiffs,  who  are  the 
donees  and  tenants  in  common  under  said  deed 
of  said  gift  from  A.  J.  Bell."  Lee  is  still  in 
possession  under  his  lease.  'Plaintiffs  charge 
that  said  leasing  was  without  authority  of 
law,  and  in  violation  of  plaintiffs*  rights,  and 
the  said  Godwin  and  the  said  Madden  and 
the  said  Lee,  by  reason  of  their  said  acts  in 
reference  to  said  place,  have  Injured  and 
damaged  plaintiffs  In  the  sum  of  $1,000, 
•  .♦  •  and  have  diverted  that  amount  from 
the  use  of  petitioners,"  and  they  pray  for  an 
accounting,  and  a  judgment  for  the  rents 
paid  to  Mrs.  Madden,  and  for  actual  dam- 
ages, and  for  a  decree  so  shaped  as  to  adjust 
the  equities  of  the  parties,  and  that  he  be  en- 
joined from  continuing  on  the  land. 

On  February  10,  1904,  Godwhi,  claiming  to 
act  as  Mrs.  Madden's  agent,  made  an  arrange- 
ment with  the  Moye  Naval  Stores  Company, 
by  which  this  company  claims  to  have  pur- 
chased the  timber  on  certain  lands  embraced 
in  the  Bell  deed,  and  afterwards  entered 
thereon  and  boxed  and  worked  the  timber  for 
turpentine  purposes  for  a  time  not  stated, 
and  subsequently  transferred  this  lease  or 
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purchase  to  the  Dawson  Naval  Stores  Com- 
pany for  $3,000,  and  the  latter  company  are 
now  cutting  and  remoying  the  timber  from 
this  land.  It  is  alleged  that  Mrs.  Madden, 
Godwin,  the  Sloye  Company,  and  the  Daw- 
son Company,  by  virtue  of  these  alleged  tor- 
tious acts,  have  injured  and  damaged  peti- 
tioners In  the  sum  of  $5,000,  and  plaintiffs 
pray  for  an  accounting  and  a  Judgment  for 
actual  damages,  and  for  an  injunction  against 
the  Dawson  Company  restraining  it  from 
cutting  or  removing  timber  or  lumber  from 
the  land.  The  Dawson  Company  also  entered 
Into  an  arrangement  with  Mrs.  Madden  for 
the  purchase  of  certain  other  timber  interests, 
on  other  lands  embraced  in  the  Bell  deed, 
which  was  transferred  to  Sealy  &  Co.,  who 
worked  It  for  turpentine,  and  removed  all  the 
timber,  thereby  damaging  plaintiffs  in  the 
sum  of  $2,500.  and  they  pray  for  an  account- 
ing and  a  judgment  against  Sealy  &  Co.  for 
the  value  of  this  timber,  and  for  an  injunc- 
tion against  the  Dawson  Company  and  Sealy 
&  Co.  restraining  them  from  continuing  on 
the  Jand,  and  from  cutting  the  timber  there- 
on, and  that  their  pretended  leases  be  deliv- 
ered up  and  canceled. 

Martin,  since  taking  charge  of  the  prop- 
erty in  1906,  has  continued  to  collect  all  the 
rents  and  profits  of  the  yearly  value  of  $3,- 
000,  and  converted  the  same  to  his  own  use. 
As  guardian,  he  fails  and  refuses  to  make 
returns  to  the  ordinary  as  required  by  law. 
In  addition  to  these,  Martin  and  Exum,  his 
son-in-law  (who  is  charged  to  be  In  collu- 
sion with  Martin),  have  sold  off  and  received 
the  proceeds  of  certain  timber  interests  to 
the  parties  unknown,  and  Martin  has  admit- 
ted receiving  $444  from  such  sales,  but  has 
failed  to  account  therefor.  Martin  has  also 
converted  certain  mules  and  live  stock  of  pe- 
titioners to  his  own  use,  and  mingled  them 
with  his  own  so  as  to  make  identification 
difficult,  If  not  Impossible.  He  has  allowed 
the  property  to  run  down,  the  lands  to  be 
improperly  cultivated,  the  stock  to  be  im- 
properly kept,  and  the  buildings  and  fences 
to  become  dilapidated.  He  has  failed  to  pay 
the  taxes,  but  has  allowed  tax  executions  to 
be  Issued  against  the  property,  sold  the  tim- 
ber on  part  of  the  land  belonging  to  the  es- 
tate of  K  H.  Brown,  and  committed  waste. 
Plaintiffs  (except  Madden)  pray  for  an  ac- 
counting, and  for  a  judgment  against  Martin 
and  the  sureties  on  his  bond  for  the  amount 
found  to  be  due  by  Martin  for  the  amount 
Martin,  as  transferee,  holds  a  mortgage  giv- 
en by  Mrs.  Madden  to  A.  D.  Harris  for  $3,- 
600  on  certain  described  lands  (embraced  in 
the  Bell  deed),-  which  mortgage  It  is  alleged 
Mrs.  Madden  had  no  right  to  make  except  to 
a  one-fifth  undivided  interest  in  the  life  es- 
tate, and  her  acts  of  waste  have  damaged 
plaintiffs  in  an  amount  exceeding  her  Interest 
in  this  life  estate,  and  she  has  forfeited  her 
life  estate,  and  a  decree  is  prayed  adjudicat- 
ing that  she  has  no  interest  in  the  property 


subject  to  the  Hen  of  the  mortgage,  and  that 
her  life  estate  be  declared  forfeited. 

It  is  alleged  that  although  this  mortgage 
and  all  other  claims  that  Martin  holds 
against  plaintiffs  or  their  mother  have  been 
fully  paid  by  the  proceeds  of  their  property 
which  has  come  into  his  hands,  that  he  is 
proceeding  to  advertise  the  mortgaged  prop- 
erty for  sale  under  a  power  contained  In  the 
mortgage,  stating  in  the  advertisement  that 
he  will  make  a  deed  conveying  a  fee-simple 
title  to  the  purchaser  in  the  name  of  Mrs. 
Madden,  his  purpose  being  to  bid  in  the  prop- 
erty either  directly  or  through  his  agent,  for 
an  insignificant  amount,  and  to  secure  a  deed 
to  same,  which  would  create  a  cloud  upon 
plaintiffs*  title.  They  pray  that  he  be  en- 
joined from  proceeding  to  advertise  or  sell 
the  property,  and  that  he  be  conipelled  to 
surrender  up  his  mortgage  for  cancellation. 
Martin  also  holds  an  insurance  |K)licy  on  the 
life  of  Mrs.  Madden  for  $10,000  as  collateral 
for  the  amounts  he  claims  she  owes  him, 
the  premiums  on  which  have  t>een  paid  by 
trust  funds  belonging  to  plaintiffs,  and  they 
pra^  that  he  be  required  to  deliver  this  policy 
to  them.  On  October  14,  1905,  D.  W.  James 
sued  out  an  attachment  against  Mrs.  Madden 
for  $1,655.50,  and  had  the  same  levied  on 
two  brick  stores  in  the  town  of  Arlington, 
and  upon  certain  lands  embraced  In  the  Bell 
deed.  Thes^  stores  were  built  on  land  pur- 
chased with  trust  funds  belonging  to  plain- 
tiffs (except  Madden)  and  paid  for  with 
similar  trust  funds.  This  property  is  alleged 
not  to  be  subject  to  the  lien  of  the  attach- 
ment and  they  pray  that  their  equitable  title 
therein  be  set  up  in  the  present  proceeding, 
and  that  the  attachment  proceedings  be  en- 
joined. Mrs.  Madden  had  by  deed  conveyed 
these  stores  to  the  Bank  of  Randolph  as  se- 
curity for  a  pre-existing  debt,  with  full  knowl- 
edge on  the  part  of  the  bank  of  plaintiffs' 
equities.  They  pray  that  this  deed  be  de- 
creed to  be  null  and  void,  and  that  it  be  sur- 
rendered for  cancellation.  In.  December, 
1906,  the  Cowart-IiOftin  Company  obtained 
a  judgment  against  Mrs.  Madden  on  an  at- 
tachment previously  sued  out  for  $800,  which 
has  been  levied  on  certain  real  and  personal 
property  embraced  In  the  Bell  deed,  which  is 
advertised  for  sale  on  the  first  Tuesday  in 
February,  1907.  They  pray  for  a  decree  de- 
claring this  property  to  be  the  property  of 
plaintiff^,  and  that  the  sale  be  enjoined. 
Notwithstanding  Martin's  agency  has  been 
revoked,  he  and  Exum  continue  to  hold  this 
property,  renting  and  controlling  it,  and  they 
are  wasting  and  mismanaging  It  in  such  a 
way  that  the  whole  or  a  large  part  of  Its 
Income  will  be  lost  unless  the  relief  herein 
prayed  be  granted,  and  there  is  immediate 
danger  of  waste  and  destruction  of  all  their 
property  which  may  be  in  his  hands  or  those 
of  the  other  defendants.  "Plaintiffs  show 
that  all  of  the  matters  and  things  mentioned 
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herein  relate  to  tbe  estate  of  plaintiffs  in  the 
hands  of  said  Martin  and  said  Mrs.  Madden, 
and  their  Joint  tort-feasors,  and  that  it  is 
necessaty  to  have  all  the  parties  defendants 
named  herein  as  parties  to  this  snit,  that 
the  assets  of  said  estate  of  plaintiffs  be  prop- 
erly marshaled,  and  all  the  equities  belongs 
Ing  thereto  be  adjusted,  and  plaintiffs*  rights 
and  others'  be  protected." 

The  further  prayers  are  that  the  assets  of 
plaintiffs*  estate  be  marshaled,  and  all  parties 
defendant  be  required  to  set  up  their  rights 
with  reference  thereto  In  this  case;  that  a 
receiver  be  appointed  to  take  charge  of  the 
assets;  that  plaintiffs  bare  judgment  re- 
covering from  each  of  the  defendants  such 
of  their  property  as  may  be  shown  to  be  in 
their  hands,  for  process*  and  such  other  and 
further  relief  as  they  may  be  entitled  to. 

At  the  interlocutory  hearing  the  defend- 
ants demurred  and  filed  their  answers,  and 
proof  was  submitted  by  both  plaintiffs  and 
defendants.  An  injunction  was  granted  as 
to  certain  defendants  and  a  receiver  appoint- 
ed, and  to  the  judgment  thereon  defendants 
excepted. 

S.  A.  Roddenbery,  Smith  &  Bliller,  Calhoun 
&  livon.  and  Pottle  &  Glessner,  for  plaintiff 
in  error.  Pope  ft  Bennet  and  J.  C.  Boynton, 
for  defendants  in  error. 

EVANS,  P.  J.  A  ground  of  demurrer  urg- 
ed at  the  interlocutory  hearing  was  that  the 
petition  was  multifarious,  and  the  writ  of 
injunction  should  be  denied  on  this  account 
An  Injunction  will  not  be  granted  to  preserve 
the  status  upon  which  to  decree  relief  on 
the  various  unrelated  matters  which  render 
the  petition  multifarious.  White  v.  North. 
Ga.  Blec.  Co.,  128  Ga.  539,  58  S.  E.  33.  So 
that  our  Investigation  of  the  alleged  errors 
of  the  trial  court  may  well  begin  at  this 
point.  Multifariousness  is  defined  in  Nail 
V.  Mobley.  9  Ga.  280,  to  be  "the  improperly 
joining  in  one  bill,  distinct  and  independent 
matters,  and  thereby  confounding  them,  as, 
for  example,  tl^e  uniting  in  one  bill  of  sever- 
al matters  perfectly  distinct  and  unconnected 
against  one  defendant,  or  the  demand  of  sev- 
eral matters  of  a  distinct  and  independent  na- 
ture against  several  defendants  in  the  same 
bill."  The  latter  phase  of  this  definition  finds 
terse  expression  in  Civ.  Code  1895,  §  4938: 
**Distinct  and  separate  claims  of  and  against 
different  persons  cannot  be  joined  in  the  same 
action."  Under  the  uniform  procedure  act 
of  1887,  a  plaintiff  may  In  the  same  suit 
unite  a  legal  and  an  equitable  cause  of  ac- 
tion, and  have  appropriate  relief.  Civ.  Code 
1895,  §  4937.  As  liberal  as  our  system  of 
pleading  is,  we  have  not  reached  the  extent 
that  a  litigant  may  have  all  persons  against 
whom  he  has  a  complaint  Into  court  in  one 
suit,  and  demand  separate  relief  against 
each,  upon  entirely  disassociated  and  unre- 
lated matters.  However  desirable  it  may 
be   to  a   litigant  to  bring   into  one  forum 
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at  tbe  same  time  all  persons  against  whom 
he  has  a  grievance,  without  regard  to  their 
residence,  or  the  nature  of  the  claims  sever- 
ally demanded,  his  convenience  cannot  be 
consulted  to  tbe  sacrifice  of  the  law  and  the 
rights  of  the  adverse  parties.  Objection  to 
a  petition  on  the  ground  of  multifariousness 
is  not  a  favorite  of  the  law.  Elquity  delights 
in  the  completeness  of  its  relief,  and,,  when 
it  acquires  jurisdiction  for  one  purpose,  it 
will  generally  afford  full  relief  to  all  the 
parties.  But,  before  equity  will  barken  to 
the  prayer  of  a  litigant,  it  will  first  ascer- 
tahi  from  the  pleadings  its  jurisdiction  to 
grant  the  relief  prayed.  The  petition  in  the 
present  case  is  framed  on  the  theory  that 
the  defendants  have  in  the  manner  set  out 
unlawfully  deprived  plaintiffs  of  some  of  their 
property,  and  have  damaged  them  by  neg- 
lect; not  that  all  of  the  defendants  have  con- 
curred in  the  various  acts  of  which  com- 
plaint is  made,  but  that  some  one  or  other 
defendant  in  some  way  or  other  has  either 
damaged  their  property,  or  is  tlireatening  to 
do  so,  or  has  deprived  them  of  some  of  their 
property,  or  has  become  liable  to  them  be- 
cause of  neglect  of  duty.  This  petition  does 
not  fall  within  the  scope  of  the  case  of  Con- 
ley  V.  Buck,  100  Ga.  187,  28  S.  E.  97,  where 
it  was  ruled  that  a  petition  would  not  be 
multifarious,  though  it  concerned  things  of 
different  natures  against  several  defendants, 
whose  rights  were  distinct,  if  it  set  forth 
one  connected  interest  among  them  all,  cen- 
tering in  the  point  in  issue  in  the  cause.  The 
probable  purpose  of  the  pleader  in  pray- 
ing that  the  plaintiffs'  property  be  marshaled, 
and  its  status  with  respect  to  the  various 
claims  of  the  defendants  be  adjudicated  in 
their  several  relations  to  the  plaintiffs'  prop- 
erty, was  to  supply  that  element  so  prom- 
inent in  the  Conley  and  Buck  Case,  viz.,  the 
common  connection  of  the  various  defend- 
ants' acts  with  the  plaintiffs'  property,  as 
affording  one  general  right  to  equitable  re- 
lief. We  have  been  unable  to  find  any  au- 
thority for  the  proposition  that  a  solvent 
person  may  come  into  a  court  of  equity, 
and  ask  the  court  to  adjust  in  one  suit  his 
general  business  affairs,  so  that  he  may  know 
what  the  net  result  would  be.  It  was  decid- 
ed by  this  court  that  a. corporation  cani^ot 
as  a  plaintiff  maintain  an  equitable  suit  to 
marshal  its  own  assets.  Steele  Lumber  Co. 
V.  Laurens  Co.,  98  Ga.  329,  24  S.  E.  755.  The 
reason  for  the  refusal  of  a  court  of  equity  to 
take  charge  of  the  assets  of  a  solvent  in- 
dividual, and  adjudicate  what  may  or  may 
not  be  a  claim  against  his  property,  is  plain. 
If  such  practice  was  allowable,  the  court 
would  be  called  upon  to  administer  the  prop- 
erty of  any  solvent  business  man  who  found 
himself  unable  to  conveniently  deal  with  his 
own  affairs.  Creditors  may  in  a  proper  case 
marshal  the  assets  of  an  insolvent  debtor, 
and  administrators  of  an  insolvent  intestate, 
where  the  affairs  of  the  estate  are  tn  a  com- 
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plicated  condition,  may  maintain  a  suit  to 
marshal  the  assets  of  their  intestate.  But 
courts  will  not  exercise  any  species  of  ju- 
dicial paternalism  over  the  business  affaira 
of  a  solvent  litigant,  so  as  to  take  charge 
of  his  property  and  untangle  its  complexi- 
ties, and  relieve  him  of  the  burden  of  a  la- 
borious, and  perhaps  disagreeable  task.  The 
untenableuess  of  this  proposition  becomes 
more  manifest  when  several  persons,  owning 
distinct  properties,  join  in  such  a  petition. 

If  we  apply  either  test  involved  in  the 
definition  given  In  Nail  v.  Mobley,  supra,  the 
petition  in  the  instant  case  must  be  held  to  be 
multifarious.  An  analysis  of  the  petition 
will  demonstrate  (1)  the  improper  joining  in 
one  petition  of  distinct  and  disconnected  mat- 
ters, thereby  confounding  them;  and  (2)  the 
demand  of  several  matters  of  a  distinct  and 
independent  nature  against  several  defend- 
ants. We  will  apply  the -first  test  The  plain- 
tiffs are  minors,  and  they  ask  to  recover  of 
some  of  the  defendants  damages  to  the  free- 
hold resulting  from  spoliation  of  the  timber. 
These  defendants  are  declared  to  be  joint 
tort-feasors.  They  ask,  also,  that  they  have 
judgment  on  a  guardian's  bond  against  the 
guardian  and  his  sureties  for  an  alleged 
devastavit  of  the  guardian.  Here  is  a  union 
of  two  entirely  distinct  matters,  not  only  dis- 
connected from  each  other,  but  the  alleged 
liability  In  one  instance  is  ex  delicto,  and  in 
the  other  it  is  based  on  contract.  Now,  ap- 
ply the  second  test.  All  the  plaintiffs  take 
as  remaindermen  under  the  Bell  deed.  The 
deed  conveys  the  land  to  Mrs.  Madden,  the 
mother  of  plaintiffs,  for  life,  with  remainder 
over  to  them  on  her  death.  They  are  not 
Joint  tenants  with  their  mother  in  the.  life 
estate,  and,  at  most,  they  could  only  claim  a 
support  and  maintenance  as  a  charge  upon 
the  land.  Whether  the  terms  of  the  deed 
charge  a  support  of  the  remaindermen  upon 
the  life  estate  is  not  decided,  as  it  Is  not  nec- 
essary for  the  adjudication  of  the  question  in 
hand.  Hence,  as  to  the  realty  passing  by 
the  Bell  deed,  all  the  plaintiffs  are  interested 
in  the  protection  of  the  remainder  estate. 
But  so  much  of  the  realty  and  personalty  in- 
cluded in  the  petition  which  was  inherited 
by  the  four  plaintiffs  (the  Brown  children) 
f^rom  their  father  belongs  exclusively  to  them, 
and  their  coplaintiff,  Ruth  Madden,  has  no 
Interest  therein.  Then,  clearly,  the  petition 
Is  multifarious,  because  all  the  plaintiffs  are 
claiming  relief  against  some  of  the  defend- 
ants on  an  alleged  cause  of  action  relating  to 
the  property  passing  to  them  in  remainder 
under  the  Bell  deed,  and  four  of  the  five 
plaintiffs  are  claiming  relief  against  other 
defendants  based  on  transactions  relating  to 
property  inherited  from  their  father.  Surely 
these  are  separate  and  distinct  claims  of 
and  against  different  person,  which  cannot  be 
Joined  in  the  same  suit  without  rendering  the 
petition  multifarious. 

It  is  not  necessary  to  draw  further  illustra- 


tions of  the  violation  of  this  rule  of  pleading 
from  the  summary  of  facts.  Neither  would 
It  be  profitable  to  spread  out  the  evidence 
submitted  on  the  Interlocutory  hearing,  as 
the  injunction  and  receivership  comprehoided 
the  various  matters  ^Ich  rendered  the  pe- 
tition multifarious. 

Judgment  reversed.    All  the  Justices  con- 
cur, except  HOLDEN,  J.,  not  presiding. 


(128  6a.  466) 
DRAKE   et   al..    Goiinty    Ck>m*r%   ▼.    BECK, 
Solicitor,  et  aL 

(Supreme  Court  of  Georgia.     Nov.  18,  1907.) 

1.  Offioebs  —  Tbbic  of   Offiob  — Statutobt 
Provisions. 

Construing  as  a  whole  the  act  of  August 
22,  1907  (Acts  1907,  p.  193),  which  amended  the 
act  of  1897  creating  the  city  court  of  Griffin 
(Acts  1897,  p.  462),  it  did  not,  immediately 
upon  its  approval,  oust  the  judge  and  solicitor 
of  that  court  from  office.  They  will  continue 
to  hold  until  their  successors  are  elected  and 
qualified  in  accordance  with  the  terms  of  the 
act  of  1907. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Officers,  9  71.] 

2.  JnnOES->SAI.ABT— lNCBEA.SE. 

The  salary  of  the  present  incumbent  in 
the  office  of  judge  of  the  city  of  Griffin,  prior 
to  the  election  provided  for,  was  not  increased 
by  the  act  of  1907;  but  remained  the  same  as 
previously  fixed  by  the  act  of  1897. 

[Eid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Judges,  S  82.] 

(Syllabus  by  the  Ck)urt) 

Error  from  Superior  Court,  Spalding  Coun- 
ty; EL  J.  Reagan,  Judge. 

Petition  by  R.  H.  Drake  and  othets,  com- 
missioners of  Spalding  county,  for  leave  to 
file  an  information  in  the  nature  of  a  quo 
warranto  to  determine  the  right  of  W.  H. 
Beck,  solicitor  of  the  city  court  of  Griffin, 
to  hold  that  office,  the  petitioners  claiming 
that  by  the  act  of  August  22,  1907  (Acts 
1907,  p.  193),  that  office  was  abolished  or  at 
least  that  the  tenure  thereof  was  suspend- 
ed until  filled  by  election  or  appointment 
From  a  judgment  sustaining  a  demurrer  to 
the  petition,  petitioners  bring  error  and  the  so- 
licitor files  a  cross-bill.  Mandamus  by  E.  W. 
Hanunond,  judge  of  the  city  court,  against  B. 
H.  Drake  and  others,  commissioners  of  Spald- 
ing county,  to  command  payment  of  his  sal- 
ary, the  judge  claiming  that  the  same  was 
increafied  by  the  act  of  August  22,  1907  (Acts 
1907,  p.  193).  From  a  judgment  making  the 
mandamus  absolute  as  to  part  of  the  salary 
demanded,  the  commis&^oners  bring  error  and 
the  Judge  assigns  a  cross-bill.  In  the  quo 
warranto  case  judgment  on  the  main  bill  and 
on  the  cross-bill  dismissed.  In  the  mandamus 
case,  judgment  on  the  main  bill  affirmed  and 
cross-bill  affirmed. 

W.  E.  H.  Searcy,  Jr.,  and  Lloyd  Cleveland, 
for  plaintills  in  error.  Wm.  H.  Beck,  Jno.  I. 
Hall,  Robt  T.  Daniel,  J.  J.  Flint,  and  J.  D. 
Boyd,  for  defendatit  in  error. 
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LUMPKIN,  J.  On  December  14.  1897,  an 
act  was  approved  by  which  the  city  court  of 
Gri£Qn  was  established,  its  Jurisdiction  and 
powers  defined,  and  provision  made  for  the 
appointOKent  of  a  Judge  and  other  officers 
thereof,  and  for  the  carrying  of  cases  there- 
from by  bills  of  exceptions  to  the  Supreme 
Court  Acts  1897,  p.  '462.  By  the  third  sec- 
tion of  that  act,  It  was  declared  "that  there 
shall  be  a  Judge  of  the  said  city  court  of 
Griffin  who  shall  be  appointed  by  the  Gov- 
ernor, by  and  wldi  the  advice  and  consent 
of  the  Senate,  whose  term  of  office  shall  be 
four  years,  and  all  vacancies  in  said  office 
shall  be  filled  by  appointment  by  the  Gov- 
ernor for  the  residue  of  the  unexpired  ^erm; 
such  appointment  being  subject  to  the  ap- 
proval of  the  Senate/*  It  fixed  the  salary  of 
the  Judge  at  $800  per  annum,  to  be  paid  from 
the  county  treasury,  and  declared  that  this 
should  not  be  increased  or  diminished  dur- 
ing his  term  of  office.  The  fifth  section  of 
the  act  provided  that  there  should  be  a 
solicitor  of  the  court,  to  be  appointed  by  the 
Judge,  whose  term  of  office  should  be  two 
years,  and  that  the  Judge  might  remove  the 
solicitor  and  appoint  a  successor  at  any  time. 
It  also  fixed  his  fees,  and  the  oath  to  be  tak- 
en and  the  bdnd  to  be  given  by  him.  In  1900 
an  act  was  passed  which  changed  the  mode 
of  appointment  of  the  solicitor,  so  that,  in- 
stead of  being  appointed  by  the  Judge,  he 
should  be  appointed  by  the  Governor.  Acts 
1900,  p.  137.  On  August  22,  1907,  an  act  was 
passed  having  the  following  title:  "An  act 
to  amend  an  act  entitled  'An  act  to  establish 
the  city  court  of  Griffin  in  Spalding  county,* 
approved  December  14,  1897,  and  the  act 
amendatory  thereof  approved  December  17, 
1900,  as  follows:  First  By  providing  for 
the  election  of  the  Judge  of  said  court  by 
the  qualified  voters  of  Spalding  county  and 
providing  for  an  increase  In  the  salary  of  the 
said  Judge.  Second.  By  providing  for  the 
election  of  the  solicitor  of  the  city  court  of 
Griffin  by  the  qualified  voters  of  said  coun- 
ty of  Spalding;  by  providing  for  the  collec- 
tion of  fees  of  the  solicitor  of  the  city  court 
of  Griffin  and  the  payment  of  the  salary  of 
the  said  solicitor  and  the  disposition  of  the 
fees  aforesaid.*'  Acts  1907,  p.  193.  In  this 
act  it  was  declared  that  section  3  of  the  act 
of  1897  "be,  and  the  same  is,  hereby  stricken 
and  repealed  and  the  following  be,  and  the 
same  is,  hereby  substituted  and  enacted  in 
lieu  thereof,  to  wit:  *Sec.  8.  Be  it  further 
enacted  by  authority  of  the  same,  that  there 
shall  be  a  Judge  of  the  city  court  of  Griflln, 
■who  shall  be  elected  by  the  qualified  voters 
of  the  county  of  Spalding  and  whose  term  of 
office  shall  be  four  years,  and  all  vacancies 
in  the  said  office  shall  be  filled  by  appoint- 
ment of  the  Governor  of  Georgia  for  the  res- 
idue of  the  unexpired  term.  The  first  elec- 
tion held  under  the  provisions  of  this  act 
shall  be  at  the  same  time  and  place  and  un- 
der all  the  rules  and  regulations  provided  for 
the  election  of  oounty  officers  of  Spalding 


county,  in  October,  1906,  and  shall  be  for  a 
term  of  years  l>eginning  January  1,  1909. 
Subsequent  elections  shall  be  held  at  intervals 
of  four  years  from  date  of  this  first  election. 
The  Judge  of  the  city  court  of  Griffin  shall 
receive  a  salary  of  fourteen  hundred  dollars 
per  annum,  which  shall  not  be  increased  or 
diminished  during  his  term  of  office  and 
which  shall  be  paid  monthly  on  the  receipt 
of  said  Judge  out  of  the  treasury  of  Spald- 
ing county.* "  In  like  manner,  it  was  declar- 
ed that  section  5  of  the  act  of  1897  ''be.  and 
the  same  is,  hereby  stricken  and  repealed  and 
the  following  section  is  hereby  substituted 
and  enacted  in  lieu  and  instead  thereof.*' 
Then  followed  a  provision  that  there  should 
be  a  solicitor  of  the  city  court  to  be  elected 
in  like  manner  as  the  Judge,  and  in  regard  to 
his  qualifications,  compensation,  oath  of  office, 
and  bond.  The  qualifications  and  bond  re- 
quired were  different  from  those  in  the  orig- 
inal act,  and  a  fixed  salary  was  provided  in 
lieu  of  fees.  It  was  declared  that  the  solicit- 
or should  pay  into  the  county  treasury  all 
the  money  to  which  he  would  have  been  en- 
titled as  fees  under  the  act  of  1897.  Then 
follows  this  statement:  "It  Is  hereby  enact- 
ed, however,  that  the  present  solicitor  of  the 
ci^  court  of  Griffin  shall  not  be  entitled  to 
collect  any  insolvent  costs  out  of  any  funds 
which  may  come  into  court  after  January  1, 
1909,  imtll  after  the  solicitor  elected  under 
this  act  and  his  successors  shall  have  collect- 
ed out  of  the  funds  brought  in  court  during 
their  respective  terms,  all  the  costs,  solvent 
or  insolvent,  to  which  they  may  be  entitled." 
The  county  commissioners  of  Spalding 
county,  In  their  official  capacity  and  as  citi- 
zens and  taxpayers,  presented  their  petition 
for  leave  to  file  an  information  In  the  nature 
of  a  quo  warranto  to  determine  the  right  of 
the  solicitor  who  held  office  prior  to  the  act 
of  1907  to  continue  to  exercise  the  functions 
of  such  office,  claiming  that  by  that  act  the 
office  was  abolished,  or  at  least  that  the 
tenure  thereof  was  suspended  until  it  should 
be  filled  by  election  or  appointment.  The  re- 
spondent demur«d  to  the  petition  on  several 
grounds.  The  (Mrt  sustained  the  demurrer 
on  the  ground  that  under  the  act  of  1907  the 
office  of  solicitor  of  the  city  court  was  not 
abolished,  but  that  the  respondent  was  still 
the  solicitor  of  that  court.  The  petitioner 
excepted  to  the  sustaining  of  the  demurrer 
on  this  ground;  and  the  respondent  filed  a 
cross-bill  of  exceptions  because  the  demurrer 
was  not  sustained  on  all  the  grounds  thereof. 
The  commissioners  declined  to  Issue  a  war- 
rant or  order  on  the  county  treasurer  for  thft 
salary  of  the  Judge  after  the  passage  of  the 
act  of  1907.  He  applied  for  a  mandamus  to 
compel  payment  of  his  salary  at  the  rate  of 
$1,400  per  annum.  The  court  made  the  man- 
damus absolute,  so  far  as  to  hold  that  he  was 
entitled  to  the  payment  of  a  salary,  but  ruled 
that  the  amount  was  at  the  rate  of  $800  per 
annum,  as  fixed  by  the  act  of  1897.  The 
commissioners  excepted  to  the  ruling  first 
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stated,  and  he  excepted  to  the  decision  as  to 
the  amount  of  the  salary  by  cross-bill  of  ex- 
ceptions. 

The  city  court  of  Griffin  was  created  by 
the  Legislature.  It  was  not  a  court  which 
the  Ck)nstitution  required  to  exist  The  Leg- 
islature had  power  to  abolish  the  court,  or 
to  amend  the  act  establishing  it;  and  this 
could  be  done,  although  it  might  result  in 
shortening  the  terms  of  office  of  the  Judge 
and  solicitor,  or  terminating  their  tenure  of 
office  and  requiring  successors  to  be  elected, 
In  lieu  of  the  officials  previously  appointed 
by  the  Governor.  Dallls  v.  Griffin,  117  Ga. 
408,  43  S.  E.  758;  Waters  v.  McDowell.  126 
Ga.  807,  66  S.  E.  95.  The  authority  of  the 
Leg!s^ature  is  not  denied;  but  the  control* 
ling  question  is,  not  what  the  Legislature 
could  do,  but  what  did  it  actually  do  by  the 
act  of  August  22,  1907.  It  is  not  so  much  a 
question  of  legislative  power,  as  of  legisla- 
tive intent  Did  the  Legislature,  by  that 
act.  Intend  to  abolish  the  offices  of  judge 
and  solicitor  of  the  city  court  of  Griffin,  or 
to  terminate  the  authority  of  the  occupants 
of  those  offices  to  further  exercise  their  func- 
tions, until  a  judge  and  solicitor  should  be 
elected?  Upon  the  answer  to  this  question 
both  cases  depend. 

In  establishing  the  city  court  and  providing 
for  its  procedure  by  the  act  of  1897,  the  Leg- 
islature impliedly  .determined  that  such  a 
court  would  subserve  the  public  necessity  or 
the  public  convenience.  They  could  have 
changed  this  determination  and  could  have 
abolished  the  court;  but  mere  amendments  to 
the  act  establishing  the  court  would  not  de- 
stroy the  presumption  of  the  utility  of  its 
continued  operation,  unless  there  was  some 
expression  or  Implication  to  that  effect 
There  is  nothing  in  the  act  of  1907  to  indicate 
any  such  legislative  view.  It  provides  for 
the  continuance  of  the  court,  but  only  chang- 
es the  method  of  selecting  its  judge  and  so- 
licitor from  appointment  to  election.  The 
caption  does  not  declare  that  the  act  is  to 
repeal  or  even  generally  to  amend  the  act 
creating  the  city  court  of  firlffin,  nor  does 
it  contain  the  somewhat  vl|ue,  precaution- 
ary words,  "and  for  other  purposes.''  It  sets 
out  that  the  act  is  one  to  amend  the  former 
act  in  certain  specified  particulars,  and  enu- 
merates them.  No  doubt  the  act  can  be 
broad  enough  to  carry  Into  effect  the  pur- 
poses mentioned;  but  there  Is  nowhere  in 
the  title  any  intimation  that  it  was  the  leg- 
islative purpose  to  oust  the  judge  and  solicit- 
or immediately,  or  to  leave  the  court  ex- 
sting  in  name,  but  in  a  state  of  coma  as 
:o  all  its  functions  for  more  than  a  year, 
ind  then  to  reawaken  it  into  activity  after 
the  election  of  a  new  judge  and  a  solicitor. 
Phis  was  a  court  of  record.  It  had  both  civil 
and  criminal  jurisdiction.  It  may  fairly  be 
assumed  that  there  v^ere  pending  before  It 
cases  of  both  characters.  There  may  have 
been  motions  for  new  trials  pending.  It  Is 
common  practice,  where  a  brief  of  evidence 


cannot  be  made  up  within  30  dayi^  for  the 
presiding  judge  to  allow  until  some  definite 
time  for  it  to  be  completed  and  approved.  If 
the  judge  were  legislated  out  of  office  with 
no  provision  for  cases  thus  pending,  what 
would  become  of  them?  If  there  were  per- 
sons accused  of  crime  before  that  court  and 
who  were  In  jail  awaiting  trial,  what  would 
become  of  them  and  their  cases  In  the  alleged 
Interregnum  between  August  22,  1907,  the 
date  of  the  passage  of  the  act,  and  October, 
1906,  the  date  when  the  first  election  would 
be  held?  Did  the  Legislature  intend  that 
pending  suits  should  languish  for  13  or  14 
months,  and  that  motions  for  new  trials  and 
such  other  matters  as  reqtdred  the  acticm  of 
a  judge  within  a  limited  time  should  die  of 
inanition?  Or  did  they  Intend,  if  there 
should  be  persons  in  jail  awaiting  trial*  that 
they  should  cultivate  the  virtue  of  patience 
until  after  the  election  in  1908?  The  act 
provides  for  direct  exception  from  that  court 
to  the  Supreme  Court  (now  to  the  Court  of 
Appeals).  If  there  had  been  judgments  ren- 
dered against  parties  who  desired  to  except 
and  have  their  cases  reviewed,  did  the  Legis- 
lature intend  to  cut  off  this  right  by  termi- 
nating the  official  existence  of  the  judge? 
Or  did  they  Intend  for  him  to  be  treated  as 
one  who  was  dead,  or  whose  term  of  office 
had  expired,  or  who  had  resigned,  and  have 
bills  of  exceptions  verified  as  In  such  cases? 
No  provision  was  made  In  the  act  of  1907, 
by  transfer  of  pending  matters  to  any  other 
court  or  otherwise,  for  such  contingencies. 
It  may  be  doubted  whether  the  Legislature 
could  have  constitutionally  effected  such  re- 
sults, if  they  had  sought  to  do  so;  and  we 
feel  very  well  assured  that  they  had  no  such 
purpose.  Again,  in  the  latter  part  of  the  act, 
it  is  declared  that  the  solicitor  of  the  city 
court  shall  collect  all  the  money  which  he  is 
entitled  to  under  the  distribution  of  fines  and 
forfeitures  in  that  court,  and  turn  over 
the  money  to  the  county  treasurer.  This  evi- 
dently has  reference  to  the  solicitor  who 
shall  be  elected  under  the  former  provisions 
of  the  act  Then  occurs  this  expression:  "It 
is  hereby  enacted,  however,  that  the  present 
solicitor  of  the  city  court  of  Griffin  shall  not 
be  entitled  to  collect  any  Insolvent  costs  out 
of  any  funds  which  may  come  into  court  aft- 
er January  1,  19G9,  until  after  the  solicitor 
elected  under  this  act  and  his  successors 
shall  have  collected  out  of  the  funds  brought 
in  court  during  their  respective  terms,  all 
costs,  solvent  or  insolvent,  to  which  they 
may  be  entitled."  This  clause  Is  perhaps  sus-  . 
ceptible  of  the  construction  that  it  merely 
meant  to  prohibit  the  solicitor'  who  had  held 
office  from  claiming  an  interest  in  funds  col- 
lected by  the  solicitor  elected  and  holding 
office  after  January  1,  1909,  on  account  of 
insolvent  costs,  except  under  the  condition 
stated. 

But  the  language  may  be  fairly  used  to 
throw  some  light,  though  perhaps  not  very 
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strong,  upon  the  manner  in  whlcb  the  Legis- 
lature considered  the  solicitor  mlready  in  of- 
fice. The  act  was  of  no  effect  until  it  was 
approved;  When  it  was  approved  and  be- 
came the  law,  it  referred  to  the  solicitor  as 
••the  present  solicitor."  Now,  if  the  act  it- 
self operated  to  terminate  the  office  of  the 
previous  incumbent  eo  instanti  upon  l>ecoming 
of  force  by  being  approved,  he  was  not  then 
the  present  solicitor,  but  the  past  solicitor. 
Moreover,  the  manner  in  wliich  the  clause  is 
framed  in  referring  to  any  funds  which  may 
come  into  court  after  January  1,  1909,  per- 
mits tlie  inference,  if  it  does  not  indicate  the 
expectation,  that  funds  may  come  in  before 
that  time.  This  verbal  analysis  may  not  in 
itself  furnish  strong  proof  of  the  legislative 
puri)ose,  but  it  may  be  legitimately  considered 
along  with  other  matters  already  referred  to. 
While  the  act  uses  the  expression  that  sec- 
tions 3  and  5  of  the  act  of  1897  are  stricken 
and  repealed,  and  that  certain  provisions 
shall  be*sub6tituted  therefor,  yet,  in  the  light 
of  what  has  been  said,  we  think  that  the  evi- 
dent legislative  purpose  was  merely  to  amend 
that  act'  and  to  provide  for  the  election  of  a 
Judge  and  solicitor  in  1908  and  thereafter; 
and  that  it  was  not  the  purpose  to  destroy 
either  the  court  or  its  officers  in  the  interval 
between  the  passage  of  the  act  and  the  elec- 
tion of  their  successors. 

The  ruling  here  made  does  not  conflict  with 
that  in  Butner  v.  Boifeuillet,  100  Ga.  743, 
28  S.  E.  464.  There  the  charter  of  a  city 
established  by  legislative  act  the  office  of 
chief  of  police.  By  a  later  act  so  much  of  the 
charter  as  created  the  position  as  a  distinc- 
tive charter  office  was  repealed  and  the  title 
of  the  incumbent  to  the  office  was  extinguish- 
ed ;  but  by  the  same  act  the  municipal  coun- 
cil was  given  authority  to  elect  a  chief  of 
police. 

2.  As  we  have  held  that  the  act  of  1907 
was  prospective  in  character,  and  that  the 
amendment  intended  to  provide  for  an  elec- 
tion for  successors  to- the  judge  and  solicitor 
at  a  fixed  time,  and  for  the  qualifications  and 
salaries  of  the  persons  elected,  this  controls 
the  contention  that  it  increased  the  salary  of 
the  present  incumbent  in  the  office  of  Judge. 
The  terms  of  the  amendment  did  not  apply  to 
him  at  all  except  to  limit  the  time  of  bis  hold- 
ing by  appointment.  Having  held  that  for 
this  reason  the  act  did  not  terminate  his  offi- 
cial existence,  we  cannot  bold  that  it  never- 
theless increased  his  official  salary.  Until 
the  election  provided  for,  he  retains  his  of- 
fice under  the  terms  of  the  act  of  1897,  and 
at  the  salary  therein  fixed.  In  the  case  of 
Drake  et  al.,  Com'rs,  v.  Hammond,  the  judg- 
ment complained  of  in  the  main  bill  is  af- 
firmed, and  also  that 'complained  of  in  the 
cross-bill  of  exceptions.  In  the  case  of  Drake 
et  al.  V.  Beck,  on  the  main  bill  of  exceptions 
the  Judgment  Is  affirmed.  The  cross-bill  is 
dismissed.     All  the  Justices  concur. 


(3  Ga.  App.  152) 
SMITH  v.   STATE.    (No.  787.) 
(Court  of  Appeals  of  Georgia.    Nov.  25,  1907.) 

Judges— Tbnubb  of  Office. 

This  case  is  controlled  by  the  decision  of 
the  Supreme  Court  in  the  case  of  Drake  et  al. 
V.  Beck,  129  Ga.  — ,  5Q  S.  E.  806. 
(Syllabus  by  the  Ck)urt.) 

Error  from  City  Court  of  GrifBn;  E.  W. 
Hammond,  Judge. 

Ed  Smith  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Farr  &  Williams,  for  plaintiff  in  error. 
Wm.  H.  Beck,  Sol.,  for  defendant  in  ^ror. 

POWEI/L,  J.   Judgment  affirmed. 


ROGERS  y.  MATERS. 


(3  Oa.  App.  6d) 
(No.   493.) 


(Court  of  Appeals  of  Georgia,    Nov.  25,  1907.) 

1.  Writ  of   Erbob— Disuissal—Failube  to 
File  Brief. 

Noncompliance  with  rule  15  of  this  court 
(57  S.  E.  xi),  relating  to  filing  and  service  of 
briefs,  is  not  a  ground  for  dismissal  of  a -writ 
of  error ;  but  such  violation  is  a  matter  between 
the  court  and  the  offending  attorney,  on  con- 
tempt proceedings. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  §|  3108-3110.] 

2.  Cebtiorabi—When  Sustaiked. 

Under  the  evidence  in  the  record,  the  judge 
of  the  superior  court  did  not  err  in  sustaining 
the  certiorari  and  in  remanding  the  case  for 
■a  new  trial  under  the  instructions  given* 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Tattnall  Coun- 
ty;  B.  T.  Rawlings,  Judge. 

Action  between  M.  W.  Rogers  and  A.  W. 
Mayers.  Prom  the  Judgment,  Rogers  brings 
error.     Affirmed. 

W.  T.  Burkhalter,  for  plaintiff  in  error. 
H.  C.  Beasley,  for  defendant  in  error. 

HILL,  C.  J.    Judgment  affirmed. 


(8  Oft.  App.  65) 
AMERICUS   MFG.   ft   IMP.   CO.   t.   HIGH- 
TOWER.    (No.  484.) 
(Court  of  Appeals  of  Georgia.      Nov.  25.  1907.) 

1.  Landlord  and  Tenant— Action  fob  Rent 
—Release  of  Tenant. 

The  material  question  in  this  case  is  fully 
controlled  by  the  position  of  this  court  in  Cuesta 
V.  Goldsmith,  1  Ga.  App.  48  (1),  67  S.  E.  983. 

2.  Same— Evidence. 

The  verdict  for  the  defendant,  being  wholly 
unsupported  by  the  evidence,  must  be  set  aside 
as  contrary  to  law. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Americus;  J.  B 
Sheppard,  Judge  pro  hac. 

Action  by  the  Americus  Manufacturing  & 
Improvement  Company  against  A.  F.  High- 
tower.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 
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Ellis,  Webb  &  Ellis  and  Lane,  Maynard  & 
Hooper,  for  plaintiff  in  error.  H.  B.  Sim- 
mons, for  defendant  in  error. 

HILL,  0.  J.  The  Americus  Manufacturing 
&  Improvement  Company  sued  out  a  distress 
warrant  against  Mrs.  A.  F.  Hightower  for 
$109.32,  besides  interest,  for  rent  due  under 
a  rent  contract  for  a  storehouse  In  the  city 
of  Americus  from  May  to  December,  1906,  In- 
clusive. The  defendant  filed  a  counter  affida- 
vit, in  which  she  set  up  that  the  sum  dis- 
trained for  was  not  due,  and,  further,  that 
she  had  been  released  from  said  rent  con- 
tract by  the  plaintiff,  who  had  accepted  as 
tenant,  in  lieu  of  herself,  her  subtenant,  one 
El  •  6.  Leben,  to  whom  she  had  sublet  the 
premises  with  the  sanction  and  the  approval 
of  the  plaintiff;  that  subsequently  the  plain- 
tiff collected  the  rents  from  said  Leben  and 
reco^ized  him  as  the  tenant  under  said  con- 
tract; and  that  the  indebtedness  distrained 
for  was  the  indebtedness  of  Leben,  and  not 
of  the  defendant.  The  defendant  further 
averred  that  the  plaintiff,  without  her  knowl- 
edge or  consent  had  allowed  the  said  I^ben 
to  get  in  arrears  with  the  rent,  and  after 
his  bankruptcy  had  demanded  the  rent  due 
by  him  of  the  defendant.  The  verdict  was 
for  the  defendant,  and  the  plaintiff's  motion 
for  a  new  trial  was  overruled. 

The  evidence  for  the  plaintiff  was  a  con- 
tract of  lease,  made  between  It  and  the  de- 
fendant, for  the  period  of  three  years  from 
:he  8th  day  of  September,  1905,  for  a  stipu- 
lated rental,  and  that  the  defendant  had  not 
;)aid  the.  rent  due  for  the  months  covered  by 
the  distress  warrant,  and  that  demand  had 
been  repeatedly  made  on  her  for  the  amount, 
and  payment  refused.  The  evidence  further 
disclosed  the  fact  that  the  defendant,  soon 
after  the  execution  of  the  rent  contract,  had 
sold  her  stock  of  merchandise  in  the  rented 
storehouse  to  one  E.  G.  Leben.  and  had  given 
the  possession  of  the  store  to  him,  and  had 
asked  the  secretary  and  treasurer  of  the 
plaintiff  corporation  to  consent  that  the  rent 
contract  of  the  defendant  with  the  plaintiff 
be  transferred  to  and  assumed  by  Leben,  and 
the  secretary  and  treasurer  had  agreed  to 
submit  her  request  to  the  board  of  directors 
of  the  plaintiff;  that  for  several  months  aft- 
er the  premises  had  been  sublet  by  the  de- 
fendant to  Leben  he  (Leben)  had  paid  the 
rent  to  the  plaintiff,  but  that  in  every  case 
where  this  was  done  the  defendant  had  call- 
ed upon  the  plaintiff  for  the  rent,  and  she 
had  instructed  its  secretary  and  treasurer  to 
go  to  Leben  and  that  he  would  pay  the  rent 
for  her,  which  he  had  done  for  several 
months;  that  all  the  rent  the  secretary  of 
the  conapany  had  collected  from  Leben  by  di- 
rection of  the  defendant  had  been  placed  to 
her  credit,  and  that  the  company  had  never 
in  any  way  recognized  Leben  as  its  tenant 
or  released  the  defendant  from  her  contract; 
that  when  Leben  got  behind  with  the  rent 
the  secretary  of  the  company  informed  the 


defendant  of  the  fact  and  demanded  of  her 
the  payment  0f  the  rent;  that  when  Leben 
went  into  bankruptcy  he  was  behind  in  the 
payment  of  the  rent,  and  at  the  request  of 
the  defendant  the  secretary  of  the  plaintiff 
company  proved,  In  behalf  of  the  defendant, 
Leben*s  debt  to  her  on  account  of  the  rents, 
and  collected  on  said  proof  an  amount  for 
the  rent,  and  placed  the  same,  at  her  request, 
to  the  credit  of  her  rent  account  with  the 
plaintiff;  and  that  the  board  of  directors  of 
the  plaintiff  did  not  release  the  defendant 
from  her  contract,  and  did  not  accept  Leben 
in  her  stead  as  tenant  of  the  corporation. 
The  testimony  introduced  by  the  defendant 
in  support  of  her  defense  did  not  materially 
differ  from  that  of  the  plaintiff.  She  and 
her  attorney  both  testified  that  they  request- 
ed the  secretary  and  treasurer  of  the  plain- 
tiff corporation  to  release  her  from  the  rent 
contract  and  to  accept  Leben  as  tenant;  that 
the  secretary  and  treasurer  promised  to  sub- 
mit the  request  to  the  board  of  directors; 
that  while  they  heard  nothing  from  them  as 
to  whether  this  request  had  been  submitted 
to  the  board  of  directors,  yet  he,  as  secretary 
and  treasurer  of  the  plaintiff,  had  for  several 
months  subsequent  to  the  request  been  col- 
lecting the  rents  from  Leben,  and  had  been 
treating  him.  therefore,  as  the  tenant  In  lieu 
of  the  defendant.  The  defendant  denied  that 
she  had  told  the  secretary  and  treasurer  to 
go  to  Leben  and  he  would  pay  the  rents  for 
her.  She  further  testified  that  after  Leben*8 
failure  she  agreed  to  assume  the  balance  due 
by  Leben  as  rent,  provided  she  could  have 
the  unexpired  term  of  the  lease,  and  under 
that  agreement  the  claim  against  Leben  was 
proved  in  bankruptcy  in  her  name,  and  that 
subsequently  the  plaintiff  took  possession  of 
the  leased  premises,  and  re-leased  the  same 
to  the  Price  Furniture  Company  without  her 
knowledge  or  consent 

Numerous  exceptions  are  made  to  certain 
portions  of  the  charge  of  the  court;  bat,  in 
the  view  which  we  take  of  this  case  on  the 
merits,  these  exceptions  all  become  immate- 
rial. In  our  opinion  the  evidence  as  set  out 
in  the  record  is  wholly  Insnifilclent  to  show- 
that  the  plaintiff  released  the  defendant  in 
any  manner,  either  expressly  or  by  implica- 
tion, from  the  contract  The  mere  fact  thaC 
the  plaintiff  allowed  the  subtenant  to  remain 
in  possession  of  the  leased  premises  fbr  sev- 
eral months,  and  collected  from  him  the  r&it 
for  this  period,  would  not  be  sufficient  with- 
out more,  to  show  any  release  of  the  tenant 
from  her  contract  Cuesta  v.  Goldsmith,  1 
6a.  App.  48,  57  S.  E.  983.  It  is  not  claimed 
by  the  defendant  that  there  was  any  express- 
ed release ;  but  it  Is  insisted  that  the  request 
made  to  the  secretary'  and  treasurer  of  the 
plaintiff  corporation  to  release  her  and  accept 
in  her  stead  her  subtenant  followed  by  the 
collection  of  the  rents  from  the  subtenant 
operated  as  a  release  of  the  tenant  from  her 
contract  and  the  substitution  of  her  snbten- 
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mnt  This  position  Is  wholly  untenable  for 
several  reasons.  The  request  of  the  defend- 
ant and  her  attorney  at  law,  made  to  the  sec- 
retary and  treasurer  of  the  plalntifT,  asking 
that  the  defendant  be  released  from  the  obli- 
gations of  her  written  contract  covering  the 
period  of  three  years,  was  a  mere  offer  on 
her  part  to  rescind,  and  not  in  any  sense  bind- 
ing upon  the  plaintiff.  There  was  no  cor- 
porate assent  to  the  proposition  by  the  plain- 
tiff. On  the  contrary,  the  subsequent  repeated 
demands  made  on  her  directly  by  the  sec- 
retary and  treasurer  show  either  that  the  cor- 
poration had  not  agreed  to  her  proposition,  or 
that  the  proposition  had  not  been  acted  upon 
by  it  at  all.  It  was  not  claimed  that  the 
secretary  and  treasurer  of  the  plaintiff  releas- 
ed the  defendant  from  her  contract,  or  that 
he  had  any  authority  to  make  such  release^ 
Besides,  the  evidence  of  the  defendant  her^ 
self  shows  conclusively  that  she  did  not  con- 
sider herself  as  released  from  the  contract, 
for  she  continued  to  act  under  it  after  she 
claimed  that  she  had  been  released  by  the  act 
and  conduct  of  the  plaintiff.  She  proved  her 
claim  in  the  bankrupt  court  In  her  own  name 
against  her  subtenant  as  her  tenant,  and  di- 
rected that  the  amount  recovered  from  the 
bankrupt  court  be  applied  by  the  plaintiff  as 
a  credit  on  her  rent  contract,  and  she  subse- 
quently endeavored  to  sublet  the  premises 
and  to  induce  the  plaintiff  to  consent  to  the 
subletting. 

The  fact  that  the  plaintiff  took  possession 
of  the  leased  premises  in  January,  1907,  and 
leased  them  to  the  Price  Furniture  Company, 
even  if  it  was  not  with  her  consent,  would 
not  have  operated  as  a  release  from  the  pay- 
ment of  the  rents  due  by  the  defendant  up  to 
that  time,  and  the  distress  warrant  was  for 
a  period  covered  by  the  contract  prior  to  the 
re-lease  of  the  premises  by  the  plaintiff  to  the 
furniture  company.  As  the  defendant  had 
failed  to  pay  the  rent  due  under  the  con- 
tract, we  think  the  plaintiff,  at  its  election, 
could  either  hold  her  on  the  contract  or  re- 
take the  premises  and  re-lease  the  same  for 
the  balance  of  the  time  covered  by  the  lease, 
holding  the  defendant  for  the  rent  due  and? 
unpaid  up  to  the  time  of  the  re-lease.  Under 
the  most  favorable  view  of  the  evidence  In 
behalf  of  the  defendant,  we  think  It  utterly 
falls  to  establish  any  breach  of  the  contract 
by  the  plaintiff,  or  any  release  of  the  defend- 
ant and  acceptance  of  the  subtenant  in  her 
place.  On  the  contrary,  the  evidence  affirm- 
atively shows  that  the  plaintiff  did  not  re- 
lease her  from  her  contract,  either  express- 
ly or  by  implication,  until  It  took  possession 
of  the  premises  in  January,  1907,  and  leased 
them  to  the  Price  Furniture  Company,  and 
that  prior  to  this  date  she  was  held  by  the 
plaintiff  to  the  contract.  The  verdict  in  her 
faror  is  contrary  to  law,  as  being  wholly 
without  evidence  to  support  It,  and  must  be 
set  aside,  and  a  new  trial  ordered. 

Judgment  reversed. 


C8  Gfu  ApD.  79) 
ASKEW  ▼.  STATE     (No.  515.) 
(Court  of  Appeals  of  CSeorgia.    Nov.  25,  1907.) 

1.  Pebjubt— False  TBaraMONT—MATBEiALiTT. 

An  indictment  for  perjury  should  spedfl- 
cally  allei^e,  and  the  proof  should  show,  how 
and  wlierem  the  testimony  upon  wtiicb  the  per- 
jury Is  assigned  was  material  to  the  issue  in 
the  trial  in  which  the  alleged  false  testimony 
was  delivered. 

[E}d.  Note.— For  cases  In  point,  see  Gent  Dig. 
voL  39,  Perjury,  9  3ai 

2.  CaiMinAL  Law— Date  of  Ovfbnse— Liiii* 

TATIONS— BUBDBN   OF  PBOOF. 

It  is  essential,  to  sustain  a  conviction  of 
a  criminal  offense,  that  it  be  distinctly  shown 
that  the  alleged  offense  was  committed  prior*  to 
the  suing  out  of  the  accusation,  or  to  the  find- 
ing of  the  indictment  or  presentment  by  the 
grand  jury.  The  burden  is  as  much  upon  the 
state  to  prove  affirmatively  that  the  accusa- 
tion, indictment,  or  presentment  was  subsequent 
in  time  to  the  commission  of  the  alleged  ot- 
fense,  as  it  is  to  show  that  the  offense  did  not  * 
so  far  antedate  the  accusation  as  to  be  barred 
by  the  statute  of  limitations.  The  failure  to 
prove  either  is  fatal  to  th«  state's  case. 

8.  Same— Sbquestbatioi?  of  Witnesses— Dis- 

CBETION. 

Where  the  rule  requiring  the  sequestration 
of  witnesses  is  invoked,  and  one  of  the  wit- 
nesses is  an  officer  of  the  court,  to  wit,  the 
sheriff,  it  is  within  the  discretion  of  the  presid- 
ing judge  to  sequester  him,  or  to  allow  him  to. 
remain  in  the  court.  The  court  can  not  transact 
its  business  without  its  officers  and  the  discretion 
of  the  trial  judge  will  not  be  controlled,  when 
he  sees  proper  to  except  them  from  the  general 
rule  in  regard  to  the  sequestration  of  witnesses. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  S  1551.] 

4.  Same. 

In  view  of  the  fact  that  there  must  be 
another  trial  in  this  case,  the  decision  of  the 
other  questions  presented  l^  the  record  is  un- 
necessary. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Quitman  Coun- 
ty; W.  O.  Worrlll,  Judge. 

Jack  Askew  was  convicted  of  perjury,  and 
he  brings  error.    Reversed. 

Raines  &  Gurr,  for  plaintiff  in  error.  J.  A. 
liaing,  Sol.  Gen.,  R.  B.  Arnold,  and  J.  B.  Rid- 
ley, for  the  State. 

RUSSELL,  J.    Judgment  reversed* 


(3  GfU  App.  574) 
SMITH  T.   STATE.    (No.  488.) 
(Court  of  Appeals  of  Georgia.    June  26,  1907.) 
CanfiNAi.  Law— New  Tbiai>-Disqualifica- 

TION  OF  JUBOB. 

While,  upon  the  hearing  of  a  motion  for 
new  trial  (where  the  sole  ground  of  the  motion 
complains  that  a  member  of  the  jury  which  con- 
victed the  accused  was  related  by  affinity  to  the 
prosecutor  within  the  prohibited  degrees,  and 
upon  hearing  affidavits  were  introduced  support- 
ing and  disputing  this  ground),  the  trial  judge  is 
the  trior  of  the  facts  in  controversy,  and  this 
court  will  not  control  his  decision  as  to  the  cred- 
ibility of  the  witnesses,  still,  where  all  the  evi- 
dence adduced  upon  the  subject  of  relationship 
showed  the  juror  to  be  related  to  the  prosecutor 
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within  the  ninth  degree,  a  new  trial  shonld  have 
been  granted. 

[Eld.  Note.— For  cases  in  point,  Bee  Cent.  Di« 
vol.  15.  Criminal  Law,  §  3070.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court;  Oglethorpe 
County:   H.  M.  Holden,  Judge. 

Bryant  Smith  was  convicted  of  arson,  and 
brings  error.     Reversed. 

Sam  L.  Oliye  and  Paul  Brown,  for  plaintiff 
In  error.  David  W.  Meadow,  Sol.  Gen.,  and 
Sibley  &  McWhorter,  for  the  State. 

RUSSELL,  J.  The  plaintiff  In  error  was 
convicted  at  the  April  term,  1906,  of  the  of- 
fense of  arson.  His  motion  for  new  trial 
was  refused,  and  the  Judgment  of  the  lower 
court  was  affirmed  by  the  Supreme  Court. 
Smith  V.  State,  125  Ga.  296,  54  S.  E.  127. 
Thereafter,  on  October  17,  1906,  he  filed  an 
extraordinary  motion  for  a  new  trial,  upon 
the  ground  that  one  of  the  Jurors  who  ren- 
dered the  vprdlct  finding  him  guilty  was 
disqualified  by  relationship  to  the  prosecutor. 
This  motion  was  overruled  on  March  14, 
1907,  and  upon  the  Judgment  denying  a  new 
trial  error  is  assigned. 

Affidavits  were  properly  submitted  by  the 
movant  showing  that  the  Juror  Webb  was 
related  by  affinity  to  the  prosecutor,  Mr.  Plt- 
tard,  within  the  prohibited  degrees,  and  a 
counter  showing  establishing,  a  more  distant 
degree  of  relationship  was  made  by  the  state. 
If  the  evidence  submitted  by  the  state  on  the 
hearing  before  the  lower  court  had  shown 
that  there  was  no  kinship,  or  that  the  rela- 
tionship between  the  Juror  and  prosecutor 
was  within  and  beyond  the  prohibited  de- 
grees, we  would  have  no  difficulty  in  affirm- 
ing the  Judgment  refusing  a  new  trial.  Up- 
on the  authority  of  the  decision  in  Buchanan 
V.  State,  118  Ga.  751,  45  S.  B,  607  (9),  "where 
a  ground  of  a  motion  for  a  new  trial  com- 
plained that  a  member  of  a  Jury,  which  con- 
victed the  accused,  was  related  by  consan- 
guinity to  the  prosecutrix  within  the  pro- 
hibited degree,  which  fact  had  been  discover- 
ed by  the  accused  since  the  trial,  and  upon 
the  hearing  of  the  motion  affidavits  were  In- 
troduced to  support  this  ground,  and  the 
state  Introduced  affidavits  to  the  effect  that 
no  such  relationship  existed,  this  court  will 
not  Interfere  with  a  finding  by  the  trial 
Judge,  upon  the  Issue  of  fact  thus  made,  ad- 
verse to  the  contention  of  the  accused."  But 
the  affidavits  presented  by  the  state  on  the 
bearing  of  the  motion,  instead  of  contradict- 
ing and  disproving  movant's  contention  that 
the  Juror  Webb  was  disqualified,  themselves 
established  the  Juror's  disqualification,  A 
Juror  related  by  consanguinity  or  affinity  to 
either  party  to  a  cause  within  the  ninth  de- 
gree Is  disqualified  from  sitting  in  the  case. 
This  was  expressly  decided  In  Ledford  v. 
State,  75  Ga.  857,  and  our  examination  has 
failed  to  discover  any  ruling  In  this  state  to 


the  contrary.  According  t»^0»  evidence  for 
the  state,  the  Juror  Webb  was  related  to  the 
deceased  wife  of  Plttard,  the  prosecutor.  In 
the  ninth  degree,  and  several  living  children 
of  Plttard  and  his  deceased  wife  continue 
the  kinship  by  affinity.  According  to  the  mo- 
vant's showing,  the  Juror  Webb  was  a  great 
grandson  of  David  Barrett,  who  was  a  broth- 
er of  Benjamin  Barrett,  Mrs.  Pittard's  grand- 
father. If  we  apply  the  diagram  Illustrative 
of  lineal  and  collateral  consanguinity  pre- 
pared by  Bladistone  (2  Bl.  Com.  203),  we 
find  that  Webb  and  Mrs.  Plttard  were  re- 
lated In  the  seventh  degree  by  the  civil  law, 
and  in  the  fourth  degree  by  the  canon  law, 
adopted  by  use  as  part  of  the  conmion  law: 


Oommon  ap* 
cestor,  nam* 
unknoim. 


Benjamin  Bar- 
rett, son. 


Harriaon  Bar- 
rett, son. 


Mr«.  Plttard. 
daughter,  wife 
of  prosecutor. 


David  BamCt 

son. 


Abel    Barrett 


Mrs.  Webb,  ate 
Leonora  Bar- 
rett, daugh- 
ter. 


W.    H.    Webb 
(Juror),   SOB. 


According  to  the  state's  counter  showing, 
the  Juror  and  the  prosecutor's  wife  were  re- 
lated in  the  fifth  degree  by  the  canon  law,  and 
within  the  ninth  degree  by  the  civil  law;  the 
relationship  being  exactly  the  same  as  that 
subsisting  between  Richard  III  and  Henry 
VII,  used  by  Blackstone  as  an  example.  The 
following  diagram  shows  the  relationship  as 
evldence(\by  the  testimony  for  the  state;  the 
Roman  numerals  Indicating  kinship  by  the 
canon  law,  and  the  Arabic  figures  the  rela- 
tionship by  the  civil  law : 


—  Barrett 

^ 

tor. 

)/ 

'«( 

•-^ 

^ 

I  Barret^ 

'      son. 

David  Barrett, 
son. 

\m> 

)i 

'( 

A 

^ 

1  BenJ.   Barrett, 
son. 

Abel    Barrett, 
son. 

> 

< 

nr. 

B.  R.  Barrett, 
son. 

Mrs.  I.  H.  Webb, 
n6e   Leonora 
Webb,  daugh- 
ter. 

l» 

< 

Mrs.      Plttard, 
daughter     of 
prosecutor's 
wlfe,n«eMar7 
ZdaBanvti. 

W.   H.   Webb,  \ 
Juror, 


Ga«) 
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"The  method  of  computing  these  d^rees 
in  the  canon  law,  which  our  law  has  adopt- 
ed, is  as  follows:  We  begin  at  the  common 
ancestor,  and  reclion  downwards;  and  In  what- 
soever degree  the  two  persons,  or  the  most  re- 
mote of  them,  is  distant  from  the  common  an- 
cestor, that  is  the  degree  In  which  they  are 
related  to  each  other."  2  Bl.  Ck)m.  206.  The 
degree  of  relationship  which  will  disqualify 
a  judge  from  sitting  in  a  case  is  fixed  by  our 
GiYil  Ck)de  (Ciy.  Code  18d5,  S  4045),  and  as 
ruled  in  Short  y.  Mathis,  101  Ga.  286,  28  S. 
E.  918,  is  to  be  ascertained  by  the  canon-law 
rule ;  but  the  quantum  of  kinship  on  the  part 
of  a  juror  which  will  disqualify  has  not  been 
defined  by  statute  in  this  state.  Pen.  Code 
1895,  §  973,  recognizes  kinship  as  a  ground  of 
challenge  for  cause:  "On  calling  each  juror, 
he  shall  be  presented  to  the  accused  in  such 
a  manner  that  he  can  distinctly  see  him,  and 
then  the  state,  or  the  accused,  may  make  ei- 
ther of  the  following  objections:  •  •  ♦  (4) 
That  he  is  so  near  of  kindred  to  the  prosecu- 
tor or  the  accused,  or  the  deceased,  as  to  dis- 
qualify him  by  law  from  serving  upon  the 
jury."  But  the  decree  of  kinship  which  will 
disqualify  is  not  declared  in  terms.  So  far 
as  we  are  aware,  however,  the  rule  announced 
In  the  Ledford  Case  has  never  been  question- 
ed. It  was  cited  with  approval  in  McBl- 
hannon  v.  State,  99  Ga.  680,  26  S.  E.  501.  In 
Roberto  v.  Roberts,  115  Ga.  261,  41  S.  E.  616, 
90  Am.  St.  Rep.  108,  Justice  Cobb,  after  re- 
ferring to  Am.  &  Eng.  Enc.  L.  (2d  'Ed.)  1124, 
where  it  is  said  that,  while  at  common  law 
originally  relationship  in  any  degree  by  con- 
sanguinity or  affinity  worked  a  disqualifica- 
tion of  the  juror,  later  writers  state  that  the 
relationship  must  be  within  the  ninth  degree, 
calculated  according  to  the  civil  law  rules. 
He  then  quotes  with  approval  from  the  Led- 
ford Case:  "The  juror  was  disqualified,  be- 
ing a  third  cousin  and  within  the  ninth  de- 
gree"— and  states  that  it  is  supposed  that  the 
ninth  degree  referred  to  is  to  be  "calculated 
by  the  rules  of  the  Civil  law,  and  not  by  the 
rules  of  the  canon  law,  which  are  of  force  in 
this  state  in  reference  to  matters  of  inherit- 
ance," But  it  matters  not  whether  the  de- 
gree of  relationship  be  computed  according  to 
the  civil  law  or  the  canon  law;  in  neither 
event  was  Webb,  the  juror,  qualified  to  try 
this  case. 

The  degree  of  relationship  to  a  party  which 
will  disqualify  a  juror  is  not  the  same  as 
will  disqualify  a  judge.  At  common  law 
favor  was  not  presumed  in  a  judge,  while 
originally  the  presumption  as  to  a  juror  was 
that  any  relationship  whatever,  either  by  af- 
finity or  consanguinity,  would  disqualify  a 
juror;  this  rule  being  later  modified  so  that 
the  disqualification  by  reason  of  kinship  ex- 
tended no  further  than  to  include  the  ninth 
degree.  The  limitation  of  the  disqualification 
of  judges  to  cases  where  one  or  more  of  the 
parties  to  the  cause  may  be  of  kin  within 
the  fourth  degree  was  the  adoption  of  an 
arbitrary  rule  by  statute,  regardless  of  the 


common  law,  while  the  rule  as  to  the  dia- 
qualificatlon  of  jurors,  in  the  absence  of  legi»- 
lation  on  the  subject,  is  the  common  law. 
The  relationship  of  a  party  to  a  judge  !• 
ascertained  by  the  rules  of  the  canon  law, 
because  of  the  adoption,  as  stated  by  Black- 
stone,  of  the  common-law  rule.  But  it  mat- 
ters not  in  this  instance  whether  the  degree 
of  relationship  be  computed  according  to  the 
civil  or  the  canon  law;  In  neither  event, 
under  the  evidence  submitted,  was  Webb  a 
juror  qualified  to  try  this  case.  Counsel  for 
defendant  in  error  virtually  concede  this  by 
putting  the  stress  of  the  case  on  the  proposi- 
tion that,  even  if  the  juror  was  disqualified, 
it  was  not  properly  an  extraordinary  ground 
for  new  trial,  and  affords  no  sufficient  rea- 
son for  the  grant  of  an  extraordinary  motion. 
The  argument  in  support  of  this  contention  is 
drawn  from  the  decision  in  Cox  v.  Hillyer, 
65  Ga.  57  (2),  In  which  It  Vas  held:  "The 
extraordinary  motions  or  cases  contemplated 
by  the  statute  are  such  as  do  not  ordinarily 
occur  in  the  transaction  of  human  affairs, 
as  when  a  man  has  been  convicted  of  murder, 
and  it  afterwards  appears  that  the  supposed 
deceased  is  alive,  or  where  one  is  convicted 
on  the  testimony  of  a  witness  who  is  sub- 
sequently found  guilty  of  perjury  in  giving 
that  testimony,  or  where  there  has  been  some 
providential  cause,  and  cases  of  like  char- 
acter." We  think  that  the  •  uncontradicted 
evidence  of  the  juror's  disqualification,  and 
of  the  fact  that  this  was  brought  to  the  at- 
tention of  the  court  as  soon  as  it  was  known, 
or  ordinarily  could  have  been  known,  pre- 
sented a  good  extraordinary  ground  of  a 
motion  for  a  new  trial.  There  is  no  higher 
purpose  to  be  subserved  in  the  administra- 
tion of  the  criminal  law  than  that  every  de- 
fendant shall  be  accorded  a  trial  by  jury,  and 
jury  trial  is  a  mockery  unless  the  jury  be 
not  only  Impartial,  but  also  beyond  just  sus- 
picion of  partiality.  It  is  not  mere  punish- 
ment but  punishment  Justly  infilcted,  which, 
compels  that  respect  for  law  which  Is  es- 
sential to  the  prevention  of  crime. 

It  is  earnestly  insisted  In  the  briefs  of  the 
learned  counsel  for  the  state  that,  even  if 
the  disqualification  of  the  juror  is  shown, 
and  even  if  such  disqualification  would  be 
good  ground  for  granting  an  ordinary  motion, 
it  cannot  be  classed  as  among  the  extraor- 
dinai-y  grounds  provided  and  recognized  by 
law,  and  that  nothing  was  submitted  to  the 
court  showing  that  the  result  would  probably 
be  different  on  another  trial.  Counsel  argue 
that  "the  question  of  the  relationship  of  a 
juror  not  only  ordinarily  occurs  in  the  trial 
of  cases,  but  is  of  general  and  constant  oc- 
currence. And  the  motion  in  this  case  shows 
on  its  face  that  it  did  occur  in  this'  case  and 
was  inquired  for."  We  will  agree  with  coun- 
sel that  the  Inquiry  into  the  subject  of  the 
relationship  of  jurors — questions  as  to  such 
relationship — is  a  matter  of  almost  daily  oc- 
currence In  the  courts;  but  in  the  opinion 
that  the  discovery  of  dispqualiflcation  after 
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counsel  has  called  attention  to  the  subject 
of  relationship,  and  the  trial  judge  has  taken 
the  pains  to  have  an  investigation  in  open 
court  touching  relationship,  and  the  cautious 
juror's  mind  is  again  indirectly  turned  to  any 
cause  which  might  bias  his  judgment  by  the 
questions  propounded  on  the  voir  dire,  is  a 
common  or  ordinary  occurrence,  we  do  not 
concur.  We  hold  such  a  circumstance  to  be 
extraordinary,  and  the  law  has  long  so  re- 
garded It,  for,  contrary  to  the  prevailing  rule, 
it  absolutely  shuts  its  ears  to  the  explana- 
tion that  the  juror  was  not  aware  of  the  re- 
lationship, and  that  such  relationship  did  not 
in  any  wise  affect  the  verdict.  The  law  will 
not  hear  or  consider  that  the  presence  of  the 
disquaiified  juror  did  not  hurt  the  losing 
party.  This  ground  of  motion  for  new  trial 
is  extraordinary  in  the  same  sense  as  the 
ground  mentioned  in  Cox  v.  Hlllyer,  supra, 
where  one  Is  convicted  on  the  testimony  of  a 
witness  subsequently  found  guilty  of  perjury 
In  giving  that  testimony.  It  is  lamentably 
true  that  perjury  is  not  uncommon,  but  the 
law  justly  considers  it  an  extraordinary  cir- 
cumstance that  the  falsity  of  testimony 
which  has  been  credited  by  a  jury  and  has 
induced  a  solemn  verdict  of  guilty  should 
be  established. 

The  exact  point  decided  In  Kelly  v.  Hall, 
50  Ga.  636,  and  Cox  v.  Hillyer,  65  Ga..  57, 
which  were  applications  for  mandamus  to 
compel  the  certification  of  second  bills  of  ex- 
ceptions, and  in  Malone  v.  State,  49  Ga.  210, 
and  Doyal  v.  State,  73  Ga.  72,  cited  in  O'Neil 
V.  State,  104  Ga.  543,  30  S.  B.  843,  is  that, 
inasmuch  as  generally  no  second  bill  of  ex- 
ceptions can  be  allowed  where  the  judgment 
refusing  a  new  trial  has  been  affirmed,  a 
second  motion  for  new  trial  must  be  "an 
extraordinary  motion  or  case,"  as  specified 
In  section  1064  of  the  Penal  Code  of  1895. 
The  rule  as  clearly  stated  in  the  first  head- 
note  in  Doyal  v.  State,  supra,  is  that  "after 
the  trial  of  a  cause  by  the  jury  and  the  re- 
turn of  a  verdict  of  guilty  and  the  refusal 
of  a  new  trial  by  the  circuit  court,  and  the 
affirmance  of  that  judgment  by  this  court, 
the  grounds  of  a  sec<md  motion  for  new  trial 
will  be  scrutinized  closely,  and  must  be  laid 
in  the  very  foundations  of  the  purity  of 
jury  trial,  to  authorize  the  grant  of  such 
an  application."  Then  is  the  presence  and 
service  of  a  juror,  clearly  disqualified,  good 
ground  for  an  extraordinary  motion  for  a  new 
trial,  or,  put  more  properly,  does  such  a  case 
present  good  extraordinary  ground  of  a  mo- 
tion for  a  new  trial?  As  has  been  held,  and 
more  than  once,  motions  upon  extraordinary' 
grounds  are  not  viewed  with  favor,  e^e- 
dally  when  newly  discovered  evidence,  gen- 
erally merely  cumulative,  is  the  basis  of  the 
motion;  and  the  distinct  and  close  scrutiny 
with  which  motions  for  new  trial  upon  ex- 
traordinary grounds  are  regarded  is  evi- 
denced by  the  provisions  of  Pen.  Code  1895, 
H  1063,  1064.  In  the  Cox  and  Malone  Cases, 
cited  supra,  the  extraordinary  ground  was 


newly  discovered  evidence,  and  there  was  a 
distinct  holding  that  the  evidence  was  merely 
cumulative.  But  in  the  Doyal  Case,  supra, 
a  new  trial  was  ordered  after  the  presiding 
judge  had  refused  to  interfere  with  a  ver- 
dict which  had  been  afiirmed  by  the  Supreme 
Court  (70  Ga.  134),  upon  the  sole  ground 
of  the  disqualification  of  a  juror;  the  ob- 
jection to  the  juror,  as  in  this  case,  being 
propter  affectum,  and  the  reason  given  (ir- 
respective of  the  probable  result  on  another 
trial)  being  that  this  ground  was  "laid  in 
the  very  foundations  of  the  purity  of  jury 
trial."  In  Beall  v.  Clark,  71  Ga.  849,  al- 
though  there  was  no  extraordinary  motion  for 
new  trial,  one  of  the  grounds  of  the  mo- 
tion was  that  one  of  the  jurors  was  a  half- 
brother  of  an  interested  witness.  After  a 
review  of  the  evidence  on  this  subject.  Jus- 
tice Hall,  observing  that  the  fact  that  the 
juror  and  the  witness  were  intimate  and  of 
near  kinship  is  the  only  circumstance  which 
can  cast  a  shadow  of  doubt  upon  the  truth- 
fulness of  the  juror's  statement  that  he  knew 
nothing  of  the  witness'  interest  in  the  mat- 
ter, nevertheless  proceeds  to  deliver  the  opin- 
ion of  the  court  as  follows:  *'The  trial  by 
jury  cannot  be  too  carefully  guarded,  to 
protect  it  not  only  from  unfairness,  but  also 
from  any  uncertainty  on  that  score.  Jurors 
should  be  above  suspicion.  'Omni  except- 
tlone  majores.'  On  another  hearing  this 
wrong  can  be  avoided.  The  defendants  will 
be  then  l€!ft  free  to  assail  the  witness,  if  they 
deem  it  advisable,  and  will  not  be  trammeled 
in  their  defense  by  the  presence  of  his  kins- 
man upon  the  jury.  There  can  be  no  doubt 
that  he  was  an  improper  juror.  Brown  v. 
State,  28  Ga.  439;  Rust  t.  Shackleford,  47 
Ga.  53&" 

If  the  juror  Webb  would  be  held  disquali- 
fied in  a  civil  case  because  his  presence  on 
the  jury  might  trammel  the  defense  by  rea- 
son of  his  relationship  to  Plttard,  how  can 
less  be  held  in  a  criminal  case  where  the 
kinsman,  Pittard,  is  the  prosecutor,  and  the 
liberty  of  the  citizen  is  involved? 

One  reason  why  a  new  trial  is  demanded 
where  there  is  no  doubt  as  to  the  disqualifi- 
cation of  a  juror,  and  where  such  disqualifi- 
cation is  not  waived  by  knowledge  of  that 
fact,  is  that  the  verdict  is  illegal  and  void. 
As  held  by  the  Supreme  Court  in  Georgia 
Railroad  v.  Cole,  73  Ga.  713:  "A  jury  com- 
posed of  men  who  are  not  lawful  men — ^men 
whose  relationship  to  the  parties  renders 
them  incompetent  as  jurors — cannot  render  a 
lawful  verdict  If  the  parties  consent  to  the 
jurors,  or  have  knowledge  of  their  incom- 
petency, then  they  will  be  held  to  waive  the 
same.  It  cannot  be  said  that  the  defendants 
in  error  have  had  their  case  tried,  certainly 
not  legally,  and  although  the  verdict  may  be 
in  accordance  with  the  facts,  and  such  as 
a  lawful  jury  should  have  rendered,  yet 
it  is  no  verdict,  and  the  court  did  right  to 
set  It  aside."  Of  course,  it  has  been  uniform- 
ly held,  with  reference  to  extraordinary  mo- 
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tloDB,  that  due  diligence  must  be  shown  to 
have  been  exercised  by  the  movant  in  ascex^ 
talning  the  disqualification,  if  possible,  before 
the  trial;  and  it  must  further  appear  that 
diligence  was  manifested  by  counsel  in  mov- 
ing on  these  extraordinary  grounds  and  in 
bringing  the  facts  before  the  superior  court 
as  soon  as  discovered.  Failure  to  apprise 
the  court  of  the  disqualiflcatlon  of  a  juror, 
discovered  during  the  trial,  as  soon  as  the 
fact  was  ascertained  by  counsel,  was  held  to 
be  a  waiver  in  Lampkin  v.  State,  87  Ga.  516, 
13  S.  E.  523.  No  complaint  of  lack  of  dili- 
gence on  the  part  of  plaintiff  in  error  or  his 
counsel  in  this  case  can  be  made  In  the 
present  instance.  It  is  uncontradicted  that 
the  facts  upon  which  the  disqualification  of 
the  juror  depended  were  first  ascertained 
within  one  week  before  the  extraordinary 
motion  was  presented  and  filed  on  October 
17,  1906,  which*  according  to  the  admission 
of  counsel  for  the  state  in  their  brief,  was 
the  day  following  the  judgment  making  the 
judgment  of  the  Supreme  Court  the  judgment 
of  the  lower  court 

There  is  no  merit  in  the  suggestion  that 
the  exercise  of  a  greater  degree  of  diligence 
on  the  part  of  plaintiff  in  error  and  his  coun- 
sel might  have  discovered  the  disqualification 
of  the  juror  before  the  trial.  It  is  undisput- 
ed that  the  defendant's  counsel  requested  the 
court  to  inquire  of  the  jury  as  to  the  rela- 
tionship to  the  prosecutor,  and  that  the  trial 
judge  did  this.  As  said  by  Justice  Cobb  in 
rendering  the  opinion  of  the  court  in  Moore 
V.  Farmers'  Mutual  Ins.  Asso.,  107  Ga.  200, 
33  S.  E.  69:  "When  parties  to  a  case  an- 
nounce ready  for  trial,  it  is  the  duty  of  the 
court,  if  the  case  is  one  to  be  tried  by  a  jury, 
to  furnish  a  panel  of  jurors  composed  of 
persons  competent  to  sit  as  jurors  in  the 
case.  When  parties  are  furnished  with  a 
list  of  the  jury,  It  is  their  duty,  if  they 
know  if  any  of  the  jurors  are  disqualified, 
to  call  attention  to  the  same,  or  the  disquali- 
fication will  be  held  to  have  been  waived.  If 
they  have  reasonable  grounds  to  suspect  that 
any  of  the  jurors  are  disqualified,  it  is  their 
duty  to  call  attention  to  the  fact,  so  that 
due  inquiry  may  be  made  of  the  panel.  Fur- 
ther than  this  they  are  not  required  to  go. 
Due  diligence  requires  no  more  than  this. 
The  rule  in  reference  to  such  matters  is  thus 
stated  by  Judge  Stephens  in  Brown  v.  State, 
28  Ga.  430:  'He  must  make  the  objection  at 
the  right  time,  if  he  knows  of  the  fact;  but 
if  he  does  not  know  of  the  fact,  nor  have 
special  reasons  to  believe  it  he  is  not  bound 
to  offend  every  man  of  the  panel  by  making 
random  imputations  against  him.'  Parties 
are  not  required  to  make  searching  investiga- 
tion out  of  court  to  determine  whether  the 
jurors  who  are  summoned  are  disqualified  in 
their  casrs.  Not  only  is  such  a  duty  not 
placed  by  the  law  upon  parties  and  their 
counsel,  but  the  contrary  practice  is  to  be 
encouraged  for  obvious  reasons." 

In  our  opinion  the  movant's  "case"  fulfills 


all  the  requirements  of  a  meritorious  extraor- 
dinary motion  for  new  trial*  and  he  should 
have  a  new  trial. 
Judgment  reversed. 

(3  Qa.  App.  97) 
BURDDN  et  al.  t.  DBKLB.    (No.  560.) 
(Court  of  Appeals  of  Gkorgia.    Nov.  25,  IflOT.) 

PaBTNEBSHIP — ^AUTHOBITT    OP   PaBTNEB — 0)N- 

TBACT  OF  GuABANTT— Ratification. 

A  contract  of  suretyship,  guaranty,  or  ae- 
commodation  indorsement  is  not  within  the 
Fegitimate  business  of  an  ordinary  partnership. 
Hence  one  partner  has  not  the  power  to  bind 
the  partnership  or  the  other  partners  by  any 
such  contract  without  their  consent.  While  the 
partners  not  originally  bound  may,  in  certain 
events,  ratify  the  unauthorized  acts  of  the  other 
partner,  no  facts  sufficient  to  supply  the  neces- 
sary elements  of  a  ratification  appear  in  the 
present  case. 

[Ed.  Note.— For  cases  in  point,  see  C^t  Dig. 
vol.  38,  Partnership,  M  256,  257.] 

(Syllabus  1^  the  Court) 

Error  €rom  Superior  Court,  Emanuel  Coun- 
ty;  B.  T.  Rawlings,  Judge. 

Action  by  Roxie  Dekle  against  W.  M.  Dur- 
den  and  others.  Judgment  for  plaintiff,  and 
defendants  bring  error.    Reversed. 

Saffold  &  Larsen  and  Hines  &  Jordan,  for 
plaintiffs  in  error.  G.  S.  Johnston,  for  de- 
fendant in  ef  ror. 

POWELL,  J.    Judgment  reversed. 

(8  Qa.  App.  UO) 
SMITH  T.  (XXETON  STATES  BBI/TING  & 

SUPPLY  CD.     (No.  5W.) 
(Court  of  Appeals  of  Georgia.    Not.  25.  1907.) 

WRTT    of     EBBOfr-ASSIONMENTS     OF    BbBOBt- 

Questions  Raised. 

Where  a  trustee  in  bankruptcy  sues  upon 
an  account  contracted  by  the  defendant  with 
the  bankrupt,  and  the  latter  defends  by  plead- 
ing that  prior  to  the  institution  of  the  suit  he 
had  paid  the  account  in  full  to  a  third  person 
to  whom  it  had  been  transferred  prior  to  the 
bankruptcv,  and  the  judge,  by  consent,  acting 
as  trior  of  both  law  and  fact,  renders  a  general 
judgment  for  the  defendant,  an  assignment  of 
error  in  general  terms  alleging  that  under  the 
facts  and  the  law  applicable  thereto  the  judg- 
ment should  have  been  for  the  plaintiff  instead 
of  for  the  defendant  is  insufficient  to  raise  the 
question,  not  hinted  at  bv  the  jpleadings  or  other- 
wise considered  upon  uie  trial,  so  far  as  the 
record  discloses,  that  the  transfer  of  the  ac- 
count was  void  under  a  statute  of  a  sister  state, 
wherein  such  transfer  was  executed. 

[Ed.  Note.— For  cases  m  point,  see  Cent  Dig, 
vol.  3,  Appeal  and  Error,  S§  3074-3063.] 

(Syllabus  l^  the  Court.) 

Error  from  City  Court  of  Atlanta ;  H.  M. 
Reid,  Jndge. 

Action  by  W.  M.  Smith  against  the  Cotton 
States  Belting  &  Supply  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Dorsey,  Brewster,  Howell  &  Heyman  and 
Francis  L.  Eyles,  for  plaintiff  in  error.  Mo- 
Daniel,  Alston  &  Black,  Cor  defendant  in  er- 
ror. 
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POWELL,  J.  In  the  city  court  of  Atlanta, 
Smith,  as  trustee  of  the  Anniston  Rolling 
Mills  CJompany,  bankrupt,  brought  suit  against 
the  Cotton  States  Belting  &  Supply  Company 
upon  an  open  account;  the  action  being  in 
the  ordinary  form.  The  defendant  filed  a 
general  denial  of  liability  but  afterwards 
amended  this  answer  by  setting  up  that  the 
plalntiflP  was  not  the  legal  owner  of  the  ac- 
count; that  prior  to  its  bankruptcy  the  An- 
niston Rolling  Mills  Company  by  writing 
transferred  the  account  to  the  Alabama  Na- 
tional Bank  and  directed  that  payment  there- 
of be  made  to  the  bank;  also  that  prior  to 
the  Institution  of  the  suit  the  defendant  had 
paid  the  account  in  full  to  the  bank.  By  con- 
sent all  issues  both  of  law  and  fact  were  sub- 
mitted to  the  trial  Judge.  He  rendered  Judg- 
ment for  the  defendant.  To  this  judgment 
the  plaintiff  excepts,  and  the  sole  assignment 
of  error  is  that  •*the  court  erred  in  rendering 
said  judgment,  for  that  under  the  facts  of 
said  case  and  the  law  applicable  thereto  said 
court  should  have  rendered  judgment  in  favor 
of  the  plaintiff  with  interest  as  set  out  In  the 
petition." 

In  this  court  the  plaintiff  presents  in  argu- 
ment two  reasons  why  the  judgment  Is 
wrong.  The  first  is  that  under  the  evidence 
it  is  shown  that  the  transfer  of  the  account 
from  the  rolling  mills  company 'to  the  bank 
is  void  as  a  preference  under  the  bankruptcy 
act;  the  other,  that  the  transfer  Is  void  be- 
cause in  contravention  of  section  2150  of  the 
Civil  Code  of  1896  of  the  state  of  Alabama, 
which  provides  that  "all  deeds  of  gift,  all 
conveyances,  transfers  and  assignments,  ver- 
bal or  written,  of  goods,  chattels  or  things 
in  action,  made  in  trust  for  the  use  of  the 
person  making  the  same  are  void  against 
creditors,  existing  or  subsequent,  of  such  per- 
son." This  last  point  is  not  even  hinted  at 
in  the  pleadings  or  In  the  bill  of  exceptions ; 
but,  as  Judge  Bleckley  once  said,  appears 
here  for  the  first  time  "in  its  maiden  blush- 
es." We  do  not  think  that  the  assignment  of 
error  is  sufficient  to  raise  the  question  of  the 
validity  of  the  transfer  under  the  laws  of  a 
sister  state,  when  such  laws  are  not  pleaded 
and  are  not  otherwise  referred  to  in  the 
record,  especially  when  under  the  laws  of 
this  state  the  transfer  would  be  valid.  An- 
derson V.  Usher,  59  Ga.  578  (2)  ;  Nesbit  v, 
Donald,  86  Ga.  26.  12  S.  E.  183  (2)  ;  Lathrop 
V.  Adkisson,  87  Ga.  340,  13  S.  E.  517  (10)  ; 
Trice  V.  Rose,  80  Ga.  416,  7  S.  E.  109 ;  Jones 
V.  Grantham,  80  Ga.  479,  5  S.  E.  7C4;  Mil- 
ledgeville  Co.  v.  Gobert,  89  Ga.  473,  15  S.  E. 
551;  Bullock  v.  Johnson,  110  Ga.  486,  35 
S.  E.  703;  So.  Bell  Tel.  Co.  v.  Parker,  119 
Ga.  730,  47  S.  B.  194. 

Possibly  the  assignment  of  error  is  suffi- 
cient to  raise  the  question  that  under  the  evi- 
dence this  transfer  is  shown  to  be  a  prefer- 
ence, since  the  bankruptcy  act  is  as  binding 
as  law  in  this  state  as  if  it  were  enacted  by 
the  General  Assembly.  Pol.  Code  1895,  §  1 
(1).    The  proof  as  to  the  essentials  neces- 


sary to  the  recovery  of  a  preference  under 
the  bankruptcy  act  being  In  conflict,  the  find- 
ing of  the  trial  Judge  Is  not  to  be  disturbed. 
If  as  a  matter  of  fact  the  transfer  from  the 
rolling  mills  company  to  the'  bank  Is  voidable 
for  any  reason,  the  trustee  by  suit  In  proper 
form  against  the  bank  can  recover  from  it 
the  money  which  it  has  received  through  col- 
lection of  the  account  Bankr.  Act,  $8  ^e, 
70e.  Act  Cong.  July  1,  1898,  c.  541,  30  Stat 
564,  566  [U.  S.  Comp.  St  1901,  fyp.  3449,  3452]. 
Judgment  affirmed. 


(8  Ga.  App.  97) 
BALES  V.  J.  L.  &  B.  J.  GRIFFIN.  (No.  559.) 
(Court  of  Appeals  of  Georgia.    Nov.  25,  1907.) 

1.  Writ  op  Error  —  Review  —  Findings  op 
Fact. 

The  finding  in  favor  of  the  plaintiff  being 
authorized  by  the  evidence  in  his  behalf,  the 
verdict  of  the  jury  will  not  be  disturbed.  Crank- 
shaw  V.  Schweixer  Manufacturing  Company,  1 
Ga.  App.  363,  58  S.  E.  222. 

SEd.  Note.— For  cases  in  noint,  see  Cent  Dig. 
.  3t  Appeal  and  Error,  {{  3928-3934.] 

2.  New  TaiAirr-GROUNDB— Variance. 

The  grant  of  a  new  trial  would  not  be  au- 
thorized  for  an  immaterial  variance  between  the 
allegations  and  the  proof.  Folsom  v.  Lewis,  85 
Ga.  146,  11  S.  E.  606. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  87,  New  Trial,  8  29.1 

(Syllabus  by  the  Court.) 

Error  from  City  CX>urt  of  Dublin;  J.  E. 
Burch,  Judge. 

Action  by  J.  L.  &  E.  J.  Qriflln  against  J.  T. 
Bales.  Judgment  for  plaintifte,  and  defend- 
ant brings  error.    Affirmed. 

P.  I/.  Wade,  for  plaintiff  In  error.  J.  S. 
Adams,  for  defendants  in  error. 

RUSSELL^  J.    Judgment  affirmed. 


(8  0&.  App.  58) 
HOWELL    V.    ATKINSON.    (No.    469.) 
(Court  of  Appeals  of  Georgia.    Nov.  25,  1907.) 

1.  Liens— (Construction  of  Statutes. 

Lien  laws,  being  in  derogation  of  the  com- 
mon law,  are  to  be  strictly  construed,  and  he 
who  claims  a  lien  must  show  that  there  waa  a 
contract  by  the  terms  of  which  be  ia  entitled  to 
the  lien  he  claims. 

[Ed.  Note.— For  cases  in  point,  aee  Ont  Dig. 
vol.  32,  Liens,  §§  1.  2.] 

2.  Master  and  Servant— "Laborers. •• 

"Primarily  a  clerk  in  a  mercantile  estab- 
lishment is  not  a  'laborer'  in  the  sense  in  which 
that  word  is  need  in  section  1974  (now  section 
2792,  Civ.  Code  1895)  of  the  Civil  Code  of  1882, 
even  though  the  proper  discharge  of  his  duties 
may  include  the  performance  of  some  amount  of 
manual  labor."  When  a  clerk  seeks  to  foreclose 
a  lien  as  a  laborer,  he  assumes  the  burden  of 
proving:  that  the  labor  he  contracted  to  perform, 
as  well  as  such  as  he  did  in  fact  perform,  was 
mainly  physical,  and  that  by  reason  of  the  na- 
ture of  his  employment  he  can  properly  be  class- 
ed as  a  laborer. 

[Ed.  Note.— For  cases  in  point,  see  Ont.  Dig. 
vol.  34,  Master  and  Servant,  §§  129,  180. 

For  other  definitions,  see  Words  and  Phraaes, 
vol.  5,  pp.  3952-^908;  vol.  8»  p.  7700.] 
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8.  Saue. 

If  the  contract  of  employment  of  a  clerk  in 
a  Rtore  contemplates  that  his  services  are  to  con- 
sist mainly  of  work'  requiring  mental  exercise 
or  personal  influence  in  inducing  custom,  and  in- 
volving the  use  of  his  intellectual  faculties, 
rather  than  work  dependent  upon  physical  pow- 
er to  perform  manual  labor,  he  would  not  oe  a 
laborer.  "If,  on  the  other  hand,  the  WDrk  which 
tho  contract  requires  the  clerk  to  do  was,  in  the 
main,  mere  manual  labor,  he  would  be  a  lab- 
orer." 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  S§  129,  130.] 

4.  Same— Nature  of  Employment. 

The  nature  of  the  labor  to  be  performed, 
and  whether  the  mental  element  preponderates 
or  not,  is  to  be  determined  by  the  contract  of 
employment;  and,  while  the  facts  and  circum- 
stances as  to  the  duties  actually  performed  may 
be  considered,  where  the  contract  of  employ- 
ment rests  in  parol,  in  determining  what  was 
the  real  contract,  the  nature  of  the  duties  re- 
quired to  be  performed  under  the  contract  classi- 
fies one  as  a  laborer  or  as  not  a  laborer.  One 
who  claims  a  laborer's  'lien  must  be  classified 
with  reference  to  the  character  of  the  services 
required  of  him  bv  his  employer  under  the  terms 
of  the  contract  of  employment. 
6.  Same— Evidence. 

The  evidence  beins  insufficient  to  establish 
the  fact  that  the  plaintiff  was  a  laborer,  the 
certiorari  should  have  been  sustained. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  McDuffle  Coun- 
ty; H.  C.  Hammond,  Judge. 

Action  by  J.  L.  Atkinson  against  R.  L. 
Howell.  Judgment  for  plaintiff  was  afETrmed 
on  certiorari,  and  defendant  brings  error. 
Reversed. 

G.  L.  Callaway,  for  plaintiff  in  error.  Jna 
T.  West,  for  defendant  in  error. 


RUSSELL,  J.  The  defendant  in  error 
sought  to  foreclose  a  laborer's  lien  in  a  Jus- 
tice's court  against  the  plaintiff  In  error.  The 
defendant  filed  counter  affidayits,  contesting 
and  denying  the  existence  of  the  alleged  lien« 
The  plaintiff  claimed  a  lien  for  $41.10.  The 
Jury  in  the  Justice's  court  returned  a  verdict 
In  his  favor  for  $38.94.  The  defendant  car- 
ried the  case,  by  certiorari,  to  the  superior 
court,  the  certiorari  was  overruled,  and  he 
excepts  to  that  judgment.  The  petition  for 
certiorari  presents  various  assignments  of  er- 
ror which  need  not  here  be  considered.  One 
question  is  involved  which  Is  determinative 
of  the  case.  Was  the  evidence  on  the  trial 
in  the  justice's  court  sufficient  to  authorize 
the  finding  that  the  plaintiff  was  a  laborer? 
Ue  was  proceeding  to  foreclose  a  lien  as  such. 
It  is  a  quick  remedy,  but  also  a  harsh  one. 
In  any  event,  he  had  the  right,  if  the  de- 
fendant owed  him,  to  sue  and  recover;  but, 
unless  he  was  a  laborer,  he  was  not  entitled 
to  that  remedy  provided  expressly  and  pri- 
marily, for  those  who  toll  and  in  the  sweat 
of  their  brows  earn  their  bread.  The  liber- 
ality of  Judicial  decision  has  added  largely 
to  the  number  of  those  included  within  the 
class  known  as  laborers  or  laboring  people. 
The  writer  doubts  not,  after  a  review  of  the 
earlier  cases  upon  this  subject,  but  that  the 


tendency  of  Judicial  interpretation  has  been 
to  increase  the  number  of  those  included  in  the 
laboring  classes  far  ^beyond  the  bounds 
originally  contemplated  by  legislative  wisdom. 
There  are  few  subjects  which  have  been  of ten- 
er  before  the  Supreme  Court  than  the  ques- 
tion, **Who  is  a  laborer?"  That  there  is  ap- 
parent conflict  in  the  definitions  given  by  the 
court  in  different  decisions  is  recognized  by 
Justice  Lumpkin  in  Oliver  v.  Macon  Hardware 
Company,  08  Oa.  249,  25  S.  E.  403^  58  Am.  St. 
Rep.  800;  and  in  that  decision  certain  rules 
for  the  determination,  from  the  facts  in  each 
particular  case,  of  the  question  whether  a 
certain  individual  is  or  is  not  a  laborer,  are 
enumerated;  and  we  shall  base  our  decision 
In  this  case  upon  these  mles.  Before  we 
come  to  that  portion  of  the  case,  however, 
in  view  of  the  fact  that  "in  any  given  case 
the  question  whether  or  not  a  clerk  is  en- 
titled as  a  laborer  to  a  summary  lien  against 
the  property  of  bis  employer  must  be  de- 
termined with  reference  to  its  own  particular 
facts  and  circumstances,"  and  in  view  of  the 
farther  fact  that  we  shall,  in  this  case,  deal 
only  with  the  evidence  submitted  on  the  trial 
in  the  Justice's  court,  it  is  proper  to  inquire 
into  the  nature  of  the  burden  devolving  upon 
the  plaintiff  in  such  a  case  as  this. 

Every  plaintiff  carries  the  burden  of  estab- 
lishing his  case  as  laid.  If  the  plaintiff  had 
brought  an  ordinary  suit,  it  would  have  de- 
volved upon  him  to  prove  that  the  defend- 
ant was  indebted  to  him  in  the  amount  he 
claimed.  When  he  claims  a  special  lien  as  a 
laborer  for  that  amount,  the  burden  he  as- 
sumes is  increased.  It  then  devolves  upon 
him  to  show  that  the  defendant  owes  him 
not  only  the  amount  claimed,  but,  in  addition, 
to  show  that  he  is  entitled,  under  the  evi- 
dence and  by  law,  to  that  special  preference 
and  priority  which  results  from  his  lien,  if 
established.  Lien  laws,  being  in  derogation 
of  the  common  law,  must  be  strictly  constru- 
ed, and  he  who  claims  a  lien  must  sliow  that 
there  was  a  contract,  by  the  terms  of  which 
he  was  entitled  to  the  lien  he  claims. 

It  is  strenuously  insisted  by  learned  coun- 
sel for  defendant  in  error  that  the  determina- 
tion of  the  issue  as  to  whether  one  Is  a  la- 
borer is  dependent  upon  the  facts  of  each 
particular  case,  and  that,  the  Jury  in  this 
case  having  passed  upon  the  facts  and  ad- 
Judged  the  defendant  in  error  to  be  a  laborer, 
their  verdict  should  not  be  disturbed.  Noth- 
ing Is  further  from  the  intention  of  this 
court  than  to  Interfere  with  the  prerogative 
of  the  Jury  In  the  ascertainment  of  the  truth 
or  the  settlement  of  the  true  issues  of  fact; 
but  the  nature  and  amount  of  proof  neces- 
sary to  establish  an  essential  fact  is  deter- 
mined by  law.  The  nature  of  the  proof  Is 
not  only  declared,  but  It  has  also  been  ad- 
judicated, that  as  to  one  claiming  to  be  a 
laborer  the  proof  must  show  that  his  duties, 
as  defined  by  his  contract  of  employment, 
and  the  requirements  of  his  employer,  are 
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mainly  physical.  It  will  not  suffice  to  show 
tbat  some  of  his  duties. are  physical  or  manu- 
al in  their  nature,  while  some  of  the  labor  he 
is  required  to  perform  depends  upon  the  exer- 
cise of  his  intellectual  faculties.  This  must 
be  shown,  it  is  true,  but  the  proof  must  go 
further,  and  must  establish  the  ratio  and  pro- 
portion between  the  two,  and  must  demon- 
strate that  in  the  labor  required  to  be  per- 
formed by  the  employ^  the  manual  or  physi- 
cal preponderates  over  the  mental.  It  is  as 
much  a  part  of  the  burden  which  the  plaintiff 
has  to  carry  to  establish  this  fact  of  prepon- 
derance of  ptiysical  duties  as  it  is  to  show 
that  the  defendant  owes  him  at  all,  if  he 
wishes  to  entitle  himself  to  those  special 
privileges  of  priority  of  lien  accorded  by  law 
to  the  laborer.  The  plaintiff  In  this  case  did 
not,  in  our  opinion,  establish  the  right  of  hls^ 
claim  to  the  priority  of  a  laborer's  lien;  be- 
caoise  the  evidence  does  not  disclose  or  give 
any  intimation  that  the  major  portion  of  his 
duties  under  the  contract  of  employment  were 
to  be  those  of  laborer,  or  that  the  major  por- 
tion of  the  duties  he  actually  performed  at 
the  requirement  or  with  the  assent  of  his  em- 
ployer were  manual.  Whether  the  contract 
of  employment  be  oral  or  In  writing,  it  is  by 
the  contract  of  employment  primarily  that 
the  nature  of  the  duties  of  the  employ^  is  to 
be  determined,  and  from  the  contract  pri- 
marily it  is  to  be  ascertained  whether  the 
major  portion  of  the  employe's  service  re- 
quires the  exercise  of  the  intellectual  facul- 
ties, or  whether  the  major  portion  of  his  du- 
ties are  such  as  require  only  the  use  of  phys- 
ical force,  strength,  and  endurance.  Of  course, 
there  may  be  a  novation  of  the  contract 
growing  out  of  a  requirement  of  different  or 
additional  services  at  the  hands  of  the  em- 
ploy6  from  those  originally  contracted  for, 
and  his  assent  to  and  performance  of  these 
new  duties.  Or  the  employer  may,  by  as- 
senting to  the  performance  of  duties  by  his 
employe,  which  are  mainly  physical  and 
whereby  the  m^Jor  portion  of  the  service  per- 
formed becomes  mere  manual  labor,  himself 
consent  to  the  creation  of  a  new  contract, 
and  thereby  waive  the  original  contract  from 
which  would  arise  a  novation.  But,  in  any 
event,  it  must  appear  that  there  was  a  con- 
tract between  the  employer  and  the  empolyd, 
and  that  under  the  terms  of  that  contract, 
either  as  originally  made  or  as  construed  by 
the  action  of  the  parties,  the  greater  portion 
of  the  duties  of  the  employ^  were  those  of 
a  laborer — merely  manual. 

2.  "Primarily  a  clerk  in  a  mercantile  es- 
tablishment is  not  a  'laborer'  in  the  sense 
in  which  that  word  is  used  in  section  1974 
(now  section  2792,  Civ.  Code  1895)  of  the 
Civil  Code  of  1882,  even  though  the  proper 
discharge  of  his  duties  may  include  the  per- 
formance of  some  amount  of  manual  labor." 
When  a  clerk  seeks  to  foreclose  a  lien  as  a 
laborer,  he  assumes  the  burden  of  proving 
that  the  labor  he  contracted  to  perform,  as 


well  as  such  as  he  did  in  fact  perfomit  was 
mainly  physical,  and  that  by  reason  of  the 
nature  of  his  employment,  he  can  properly  bs 
classed  as  a  laborer.  In  Hinton  ▼.  Goode, 
73  Ga.  283,  in  which  it  was  decided  that  "one 
who  is  employed  merely  to  labor  as  a  clerk 
in  a  store  is  not  such  a  laborer  as  is  contem- 
plated by  section  1974  of  the  Civil  Code  of 
1882,  giving  a  lien  to  a  laborer  on  the  prop- 
erty of  his  employer."  Justice  Blandford, 
who  delivered  the  opinion  of  the  court,  said : 
"'Laborers,'  as  used  in  the  statute,  mean 
what  were  generally  and  universally  known 
as  laborers  at  the  time  of  the  passage  of  the 
act  A  laborer  Is  one  who  works  at  a  toll- 
some  occupation — ^a  man  who  does  work  re- 
quiring little  skill,  as  distinguished  from  an 
artisan — ^sometimes  called  a  laboring  man. 
(Webster.)  Clerks,  agents,  cashiers  of  banks, 
and  all  that  class  of  employes,  whose  employ- 
ment is  associated  with  mental  labor  and 
skill,  were  not  considered  laborers,  ♦  •  • 
so  as  to  have  a  lien  for  their  wages.  And 
this  is  the  effect  of  the  previous  rulings  of 
this  court  Savannah  &  0.  R.  Co.  t.  Calla- 
han, 49  Ga.  511;  Oliver  v.  Boehm,  63  Ga. 
172;  Richardson  t.  Langston,  68  Ga.  658. 
This  is  a  sunmiary  remedy,  and  the  party 
seeking  it  must  show  himself  clearly  entitled 
to  it  and  the  statute  affording  the  remedy 
will  be  strictly  construed.  Porter  v.  Lively, 
45  Ga.  161;  Dart  v.  Mayhew,  60  Ga.  104; 
Mabry  v.  Judkins,  66  Ga.  732." 

In  Ricks  V.  Redwine,  73  Ga.  275,  Justice 
Hall,  delivering  the  opinion  and  referring 
to  the  Hinton  Case,  supra,  says:  "All  the  for- 
mer cases  on  the  subject  were  reviewed  in  the 
case  of  Hinton  t.  Goode  &  Crumbley,  decided 
at  this  term  of  the  court  We  are  entirely 
satisfied  that  the  conclusion  rendered  in  that 
ease  is  correct,  and  we  think  it  amply  vindi- 
cated by  the  reasons  given  by  Crawford,  J., 
in  Richardson  v.  Langston  &  Crane,  68  Ga. 
658."  In  the  Richardson  Case,  in  the  opin- 
ion of  Justice  Crawford,  which  was  approved 
in  the  Ricks  Case,  it  is  said:  "To  entitle  one 
to  his  summary  right  to  an  execution  against 
the  property  of  another  without  a  hearing, 
the  uniform  ruling  of  this  court  has  been 
that  he  must  bring  himself  strictly  within 
the  requirements  of  the  law.  Section  1991 
declares  that  he  must  show  all  the  facts  nec- 
essary to  constitute  a  lien  under  the  Code. 
I  do  not  understand  that  clerks  or  persons 
doing  general  service,  although  they  may  la- 
bor, are  therefore  laborers  in  legal  contem- 
plation. *  *  *  To  enlarge  upon  class  legis- 
lation by  implication  should  not  be  the  policy 
of  courts,  and  especially  so  where  ex  parte 
summary  remedies  are  allowed." 

The  Supreme  Court  thus  having  reviewed 
and  considered  the  numerous  decisions  up  to 
the  seventy-third  volume  of  Georgia  Reports, 
in  Oliver  v.  Macon  Hardware  Co.,  98  Ga.  249, 
25  S.  E.  403,  58  Am.  St  Rep.  300,  it  reviews 
the  intervening  cases  of  Lamar  v.  Chiaholm, 
77  Ga.  306.  Abrahams  y.  Anderson,  80  Ga. 
570,  5  S.  E.  778»  12  Am.  St  Rep.  274,  Briscoe 
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V.  Montgomery,  93  Ga.  602,  20  S.  B.  40,  44  Am. 
St  Rep.  192,  and  also  the  case  of  Smith  t. 
Johnston,  71  Ga.  748.  In  delivering  the  opin- 
ion of  the  court  in  the  Oliver  Case,  Justice 
Samuel  Lumpkin  says  that  all  the  previous 
cases  can  he  harmonized  by  the  adoption  of 
a  uniform  rule.  This  rule  he  announces  in 
the  first  headnote,  and  expressly  holds  that 
the  character  of  work  to  be  done  must  be 
taken  Into  consideration  and  that  the  lal>orer 
must  be  classified — "not  according  to  the  ar- 
bitrary definition  given  to  his  calling,  but 
with  reference  to  the  character  of  the  serv- 
ices required  of  him  by  Ms  employer."  The 
first  headnote  (which,  the  court  says,  "states 
the  idea  as  clearly  as  we  can  express  it")  is 
as  follows:  "Primarily  a  clerk  in  a  mercan- 
tile establishment  is  not  a  'laborer*  in  the 
sense  in  which  that  word  is  used  in  section 
1974  of  the  Civil  Code  of  1882,  even  though 
the  proper  discharge  of  his  duties  may  in- 
clude the  performance  of  some  amount  of 
manual  labor.  If  the  contract  of  employment 
contemplated  that  the  clerk's  services  were 
to  consist  of  work  mainly  requiring  mental 
skill  or  business  capacity,  and  hoivolving  the 
exercise  of  his  mental  faculties,  rather  than 
work  the  doing  of  which  properly  would  de- 
pend upon  a  mere  physical  power  to  perform 
ordinary  manual  labor,  he  would  not  be  a 
'laborer.'  If,  on  the  other  hand,  the  work 
which  the  contract  required  the  clerk  to  do 
was,  in  the  main,  to  be  the  performance  of 
such  labor  as  that  last  above  indicated,  he 
would  be  a  'laborer.'  In  any  given  case,  the 
question  whether  or  not  a  clerk  is  entitled,  as 
a  laborer,  to  enforce  a  summary  lien  against 
the  property  of  his  employer,  must  be  deter- 
mined with  reference  to  its  own  particular 
facts  and  circumstances."  The  opinion  then 
proceeds:  "Every  human  being  who  follows 
any  legitimate  employment,  or  discharges  the 
duties  of  any  oflice,  is,  in  a  very  broad  sense, 
a  'laborer.*  The  President  of  the  United 
States,  the  Governor  of  this  state,  and  the 
justices  of  this  court  are  all  laboring  men,  In 
the  sense  that  they  do  a  great  deal  of  hard 
work,  much  of  which  is,  indeed,  attended  with 
physical  and  muscular  exertion;  but,  at  the 
same  time,  they  cannot  properly  be  termed 
•manual  laborers,'  either  in  the  popular  sense 
in  which  these  words  are  used  and  under- 
stood, or  in  the  sense  in  which  the  term 
'lalwrers'  was  employed  in  the  statutes  under 
consideration." 

Whether  one  Is  or  is  not  a  laborer  has 
been  uniformly  tested  by  the  Supreme  Court 
by  the  fact  as  to  whether  the  labor  of  such 
a  one  is  mainly  physical  and  drudgery  or 
mental  labor.  The  decision  in  the  Oliver 
Case  has  been  followed  in  McPherson  v. 
Stroup,  100  Ga.  S32.  28  S.  B.  157;  Ensel  v. 
Adler,  110  Ga.  326,  35  S.  E.  334;  Hunter  v. 
Morgan,  108  Ga.  409,  33  S.  E.  986;  Kline  v. 
Russell,  113  Ga.  1085,  39  S.  B.  477;  Tabb  v. 
Mallette,  120  Ga.  101,  47  S.  B.  587.  102  Am. 
St  Rep.  78;  and  other  decisions.    In  Pike  v. 


Sutton,  115  Ga.  688,  42  S.  E.  58,  while  the 
decision  In.  the  case  is  merely  a  headnote, 
upon  an  examination  of  the  original  record, 
we  find  in  addition  to  what  appears  in  the 
headnote  that  the  employer  testified  that  the 
clerk  in  that  case  was  employed  to  do  any- 
thing he  was  wanted  to  do  and  that  he  had 
the  duty,  among  others,  of  delivering  parcels 
of  -goods  purchased  to  the  vehicles  *of  the 
customers.  The  evidence  plainly  shows  that 
under  the  terms  of  his  employment  the  clerk 
in  that  case  might  have  been  kept  at  manual 
labor  exclusively.  The  cases  of  Stuart  v. 
Poole,  112  Ga.  818,  88  S.  B.  41,  81  Am.  St 
Rep.  81,  and  Prather  v.  Pantone,  125  Ga.  808, 
54  S.  B.  663,  are  cited  by  coimsel  for  defend- 
ant in  error.  Neither' of  these  cases  are  in 
conflict  with  our  ruling  in  this  case.  In  the 
first  case  cited,  as  stated  by  the  Supreme 
Court,  the  major  portion  of  the  work  re- 
quired of  Stuart  was  of  a  character  depend- 
ing more  upon  a  mere  physical  power  to 
perform  manual  labor  than  upon  the  posses- 
sion by  him  of  mental  skill  or  business  ca- 
pacity, and  it  was  "quite  apparent  that  the 
greater  portion  of  Stuart's  time  must  have 
been  occupied  in  performing  labor  of  the 
former,  and  not  of  the  latter,  kind."  Noth- 
ing is  decided  in  the  Prather  Case  except  that 
a  laborer  who  is  paid  by  the  amount  of  his 
work,  instead  of  by  the  length  of  time  In 
which  he  is  engaged  at  the  work,  is  none  the 
less  a  laborer.  The  decision  in  the  Prather 
Case  rests  on  the  previous  decisions  in  John- 
son V.  Hicks,  120  Ga.  1002,  48  S.  B.  383,  and 
Moultrie  v.  Crocker,  125  Ga.  82,  54  S.  B.  197. 
In  none  of  these  three  cases,  however,  was 
there  any  dispute  that  the  parties  who  were 
sought  to  be  garnished,  were  engaged  in  lahot 
almost  wholly  physical. 

4.  The  plaintiff  in  this  case  sought  a  labor- 
er's lien.  The  evidence  in  the  application  of 
such  a  remedy  and  in  the  bestowal  of  such  a 
priority  must  clearly  show  his  right  to  the 
privilege  and  benefit  he  claims.  The  evi- 
dence failed  to  classify  the  plaintiff  as  a 
laborer,  in  that  the  proportion  of  physical 
labor  performed  by  him,  or  rather  contracted 
to  be  performed,  does  not  clearly  appear  to 
have  been  greater  than  the  mental.  He  was 
employed  as  a  clerk  and  for  his  infiuence  in 
inducing  custom,  which  is  sometimes  one  of 
the  most  valuable  assets  of  a  clerk.  Prima- 
rily he  was  no  laborer.  The  evidence  does 
not  show  that  the  greater  portion  of  his  time 
was  taken  up  with  dusting  or  scrubbing,  or 
sweeping  the  floor.  And  the  fact  that  this 
clerk  may  have  brought  an  occasional  bucket 
of  water  or  upon  occasion  may  have  trucked 
some  goods  from  the  depot  is  not  sufiSclent  to 
remove  the  presumption  that  a  clerk  Is  not 
a  laborer.  The  burden  is  upon  him  to  show 
that  his  duties  were  mainly  physical,  and 
that  the  performance  of  manual  labor  oc- 
cupied the  greater  portion  of  his  time.  In 
our  opinion  the  plaintiff  In  this  case,  not 
only  failed  in  this  regard,  but  the  evidence 
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does  not  disclose  any  proof  of  tbe  real  pro- 
portion between  the  menial  and  the  mental 
duties. 
Judgment  reversed. 


^3  Ga.  App.  162) 

KRONMAN  V.  ROUSII  PRODUCE  CO.    (No. 

374.) 
(Court  of  Appeals  of  Georgia.    Kov.  27.  1907.) 

1.  Sales— Impi,ied  Wabrantt— Aoceptanck— 
Questions  for  Jury. 

While  "an  implied  warranty  of  tlie  fitness 
of  property  sold  for  ordinary  use  does  not  em- 
brace defects  discoverable  by  ordinary  care," 
and  even  thonsjh  the  acceptance  of  the  property 
purchased  waives  all  defects  which  the  pur- 
chnser  could  have  discovered  by  the  exercise  of 
ordinary  care  and  prudence  before  delivery,  still, 
whether  reasonable  opportunity  for  inspection 
was  afforded  him,  and  whether  he  waived  an  in- 
spection, or  inspected  in  a  careless  and  indiffer- 
ent manner,  or  whether  he  exercised  ordinary 
care  and  prudence,  are  questions  of  fact,  to  be 
determined  in  each  and  every  case  according  to 
its  peculiar  facts. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Sales.  §  494.] 

2.  Same— Hidden  Defects— Waiver. 

The  absence  of  an  express  warranty  raises 
an  implied  warranty  that  the  seller  knows  of 
no  hidden  defects,  and  the  acceptance  of  articles 
whose  defects  are  concealed  by  the  ordinary 
method  of  shipment  of  such  goods,  does  not  nec- 
eKsarily  amount  to  a  waiver  of  such  defects  or 
preclude  the  defense  of  total  failure  of  con- 
sidf  ration.  In  such  a  ca«e  it  is  for  the  jury  to 
dptormine,  from  the  evidence,  whether  the  de- 
fects were  latent,  or  were,  in  fact,  waived  by 
the  purchaser. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  43,  Sales,  S§  817-823.J 

3.  Appeal— Review— Question  of  Fact. 

The  evidence  in  behalf-  of  the  defendant 
made  out  a  complete  defense.  The  jury  be- 
lieve this  evidence  in  preference  to  that  in  be- 
half of  the  plaintiff  and  rendered  a  verdict  in 
favor  of  the  defendant.  The  verdict,  approved 
by  the  trial  judge,  will  not  be  disturbed. 

(Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §$  3948^950.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 

Action  by  Nathan  Kronman  against  the 
Roush  Produce  Company.  Judgment  for  de- 
fendant was  affirmed  in  the  superior  court, 
and  plaintifif  brings  error.    Affirmed. 

C.  E.  Brown,  for  plaintiff  In  error.  Dasher 
&.  Parks  and  Miller  &  Jones,  for  defendant  in 
error. 

RUSSELL,  J.  Roush  Produce  Oompany, 
Macon,  Ga.,  bought  20  kegs  of  grapes  from 
Nathan  Kronman,  of  New  York.  Roush  re- 
fused to  pay  for  the  grapes,  and  Kronman 
brought  suit  In  a  Justice's  court  to  recover 
their  value.  The  case  was  carried  by  appeal 
to  the  superior  court  A  verdict  was  render- 
ed in  favor  of  the  defendant  and  this  verdict 
was  approved  by  the  trial  Judge,  who  declined 
to  grant  the  plaintiff  another  bearing.  The 
evidence  of  Roush,  the  proprietor  of  the 
Roush  Produce  Company,  that  the  grapes 
were  worthless,  unfit  to  use,  could  not  be  sold 


by  him,  and  that  he  received  nothing  from 
them,  was  undisputed.  The  question  in  the 
case  is  whether  Roush,  by  accepting  the 
goods,  after  being  afforded  a  reasonable  op- 
portunity to  inspect  them.  Is  bound  because 
he  waived  all  defects  which  might  have  been 
dii^covered  by  the  exercise  of  ordinary  care 
and  prudence  before  delivery.  If  there  had 
been  an  express  warranty  that  the  goods  were 
to  be  of  a  certain  kind  or  description,  the 
acceptance  of  the  goods  and  their  application 
to  the  uses  of  the  buyer  would 'raise  the  pre- 
sumption that  they  were  of  the  quality  order- 
ed. We  so  held  in  De  Loach  Mill  Mfg.  Co. 
V.  Tutweiler  Coal  Co.,  2  Ga.  App.  — ,  58  S. 
E.  790.  We  find,  however,  no  evidence  of  an 
express  warranty.  The  invoice  from  B^ron- 
man  to  the  Roush  Produce  Company  was  as 
follows: 

•'New  York.    Oct  2,  1905. 
"Sold    to    Roush    Produce    Company,    Macon. 
GJeonria. 

20  kegs  of  grapes,  300 $60  00 

Cartage    1  00 

**H.  R.  Stromer,  Broker." 

The  grapes,  therefore,  were  sold  with  the 
Implied  warranty  that  they  were  merchant- 
able and  reasonably  suited  to  the  use  intendr 
ed.  They  were  to  be  salable  and  eatable 
grapes.  As  stated  above^  the  evidence  that 
the  grapes  in  question  were  not  salable  nor 
fit  to  eat  was  not  contradicted,  but  the  pur- 
chaser must  exercise  caution  in  detecting  the 
defects  In  everything  he  buys.  Civ.  Code 
1895,  §  3555.  "After  acceptance  of  goods  pur- 
chased, the  presumption  Is  that  they  are  of 
the  quality  ordered,  and  the  burden  is  on  the 
buyer  to  prove  the  contrary."  Civ.  Code 
1895,  S  3557.  The  plaintiff  in  error  rested 
his  case,  first,  upon  the  proposition  contained 
in  the  decisions  In  Falvey  v.  Richmond,  87 
Ga.  100,  13  S.  E.  261,  Wade  v.  Hamilton,  30 
Ga.  450,  Star  Glass  Co.  v.  Longley,  64  6a. 
576,  and  Atlantic  Phosphate  Co.  v.  Ely,  82 
Ga.  438,  9  8.  B.  170,  that  the  delivery  to  the 
carrier  is  delivery  to  the  purchaser.  Next, 
relying  upon  the  presumption  stated  In  Civ. 
Code  1895,  S  3557,  he  contends  that  there  was 
an  acceptance  of  the  goods  by  the  purchaser 
Roush,  whose  duty  it  was  to  exercise  caution 
in  detecting  the  defects  In  the  grapes  before 
accepting  them,  and  that  Roush,  having:  ac- 
cepted them,  after  full  opportunity  of  inspec- 
tion, waived  all  defects  in  the  grapes,  and 
cannot  now  be  heard  to  plead  or  say  that 
there  was  a  total  failure  of  consideration. 
There  was  conflict  In  the  evidence  as  to  the 
condition  of  the  grapes  at  the  time  that  they 
were  shipped  from  New  York.  The  plaintiff 
testified  that  they  were  In  excellent  condition. 
They  were  shipi)ed  October  3d.  Roush  and 
his  witnesses  testified  that  the  grapes  were 
sour  and  worthless  on  October  16th,  and  that, 
from  their  experience  as  dealers  in  fruit,  if 
the  grapes  had  been  sound  when  shipped  on 
October  3d,  they  would  have  remained  In 
good  condition  for  several  months.  This  tes- 
timony authorized  the  Jury  to  believe  that 
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the  goods  were  In  bad  condition  when  ship- 
ped ;  so  that  the  actual  condition  of  the 
grapes  at  the  time  of  shipment  was  a  ques- 
tion of  fact  which  the  jury  was  authorized 
to  determine  either  way.  And,  even  should 
the  principle  that  delivery  to  the  carrier  is 
delivery  to  the  purchaser  be  applicable  in  this 
case,  the  purchaser  ordinarily  would  not  be 
bound  to  pay  for  the  worthless  grapes  deliv- 
ered to  him. 

Was  there,  then,  such  lack  of  caution  en 
the  part  of  the  purchaser  In  inspecting  the 
grapes  or  such  an  acceptance 'by  him  of  the 
grapes,  after  reasonable  opportunity  for  In- 
spection, as  constituted  a  waiver  of  the  de- 
fects in  the  grapes,  and  precluded  his  defense 
of  total  failure  of  consideration?  We  think 
not  Counsel  for  plaintiff  in  error  relies  upon 
the  ruling  in  the  case  of  Cook  v.  Finch,  117 
Ga.  541,  44  S.  E.  95.  The  principles  thereha 
stated  are  well  settled,  if  not  elementary. 
Where  property  is  bought  under  the  implied 
warranty  that  It  is  merchantable  and  reason- 
ably suited  to  the  use  intended,  an  acceptance 
by  the  purchaser  waives  all  defects  which 
might  have  been  discovered  by  the  exercise  of 
ordinary  care  and  prudence  before  delivery. 
Or,  as  stated  by  the  Supreme  Court  in  Hoff- 
man V.  Oates,  77  Ga.  701.  "an  implied  war- 
ranty of  the  fitness  of  property  sold  for  or- 
dinary use  does  not  embrace  defects  discov- 
erable by  ordinary  care."  But  the  questions 
whether  the  purchaser  in  this  case  exercised 
due  diligence  or  ordinary  care  and  prudence 
In  his  examination  and  inspection  of  the 
grapes  before  accepting  them,  or  whether  he 
did  in  fact  accept  them,  were  (as  In  all  other 
cases)  peculiarly  issues  of  fact  for  the  de- 
termination of  the  jury.  The  evidence  show- 
ed that  the  defendant  was  not  in  the  city  of 
Macon,  nor  at  his  place  of  business,  when 
the  goods  reached  his  store.  Certain  orders 
of  grapes  from  his  customers  were  filled  by 
shipment  of  several  kegs  before  his  return, 
and  these  kegs  were  returned  by  these  custo- 
mers as  worthless  as  soon  as  they  were  open- 
ed. So  far  from  holding  that  the  shipment 
of  the  kegs  of  grapes  so  shipped  by  the  pur- 
chaser to  his  customers  was  an  acceptance  on 
his  part,  as  it  seems  to  be  considered  by  the 
plaintiff  in  error,  we  rather  think  that  this 
circumstance  and  the  Immediate  return  of  the 
grapes  by  the  customers  could  justly  be  con- 
sidered by  the  jury  as  part  of  the  Inspection 
which  developed  the  fact  that  the  grapes 
were  worthless.  The  grapes  were  shipped  in 
kegs,  and  it  was  not  possible  to  ascertain 
their  condition  without  opening  the  kegs.  It 
appeared  from  the  evidence  that  It  was  usual 
with  the  defendant  to  buy  them  in  that  way. 
The  true  condition  of  the  grapes  could  only 
have  been  ascertained  by  opening  the  kegs 
and  then  repacking  them  In  other  kegs.  We 
do  not  think  that  the  purchaser  was  required 
to  go  to'  this  expense ;  because  he  had  the 
right  to  presume  that  there  were  no  latent 
defects  undisclosed.  Latent  defects  are  such 
as  are  hidden.  The  defects  in  the  grapes.  If 
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any,  were  hidden  by  the  kegs  which  concealed 
them.  Whether  the  purchaser,  in  the  exer- 
cise of  ordinary  caution  and  prudence,  should 
have  broken  open  the  kegs  In  order  to  ascer* 
tain  the  defects  in  the  grapes,  was  a  question 
for  the  jury ;  and  they  have  found  (we  think, 
not  Improperly,  under  the  evidence)  that  such 
action  on  the  part  of  the  defendant  was  not 
required.  The  fact  that  there  was  evidence 
for  the  plaintiff  that  it  was  customary  for 
dealers  to  Inspect  grapes  before  they  were 
sent  out  should  have  been  considered  by  the 
Jury,  and  probably  was,  but  it  was  not  neces- 
sarily determinative  of  their  decision  on  the 
subject  of  the  defendant's  diligence  or  cau- 
tion. The  questions  of  diligence  and  negli- 
gence, and  the  exercise  of  due  caution,  are 
peculiarly  questions  of  fact  for  the  jury ;  and 
we  would  not  he  authorized  to  say,  under 
the  evidence  In  this  case,  that  the  jury  erred 
in  finding  that  the  defendant  exercised  ordi- 
nary care  and  prudence.  The  fact  that  t^e 
defendant,  after  his  discovery  of  the  bad  con- 
dition of  the  grapes,  agreed  with  an  agent 
of  the  plaintiff  that  he  would  have  the  grapes 
reasserted  and  pay  for  any  of  them  that  he 
could  sell,. cuts  no  figure  in  the  case,  in  view 
of  the  uncontradicted  testimony  of  the  plain- 
tiff that,  though  he  had  the  grapes  reasserted 
he  was  never  able  to  sell  any  of  them.  Coun- 
sel for  the  plaintiff  in  error  further  insists 
that  the  exercise  of  dominion  over  the  grapes 
after  the  defects  were  discovered  by  the  de- 
fendant's customers  should  have  authorized  a 
recovery  In  behalf  of  the  plaintiff  for  at  least 
part  of  the  amount  sued  for.  This  does  not 
necessarily  follow. 

In  the  determination  of  the  questions  in- 
volved in  this  case — those  of  negligence  or 
diligence,  of  caution  or  a  careless  and  In- 
different inspection — every  case  is  controlled 
by  its  own  peculiar  facts.  In  fact,  if  the 
evidence  had  shown  that  the  defendant  was 
at  his  store  when  the  shipment  of  grapes  was 
received,  and  himself  accepted  the  grapes  In 
kegs,  and  stored  them  away  and  did  not  dis- 
cover the  defects  until  he  opened  them,  and 
that  he  did  not  open  them  until  the  latter 
portion  of  the  period  of  time  in  ^hich  the 
evidence  disclosed  that  they  should  still  be 
good,  and  then  discovered  for  the  first  time 
that  they  were  totally  worthless,  a  jury,  pass- 
ing upon  the  facts,  would  have  the  right  to 
find  that  the  defendant  exercised  due  care 
and  diligence  In  the  discovery  of  the  defects. 
We  do  not  say  that  they  should  so  find,  but, 
under  the  uniform  rulings  of  the  courts,  they 
would  be  authorlted  to  so  find.  In  the  case 
of  Courier-Journal  v.  Howard,  119  Ga.  379, 
46  S.  E.  440  (a  case  far  stronger  for  the  plain- 
tiff In  error  than  the  case  at  bar),  the  Su- 
preme Court  unanimously  held  that  "the  evi- 
dence of  the  defendant  made  out  a  complete 
defense  to  the  action  against  him.  The  jury 
believed  It  and  rendered  a  verdict  in  his 
favor,  which  was  approved  by  the  trial  Judge, 
and  this  court  will  not  disturb  it."  The  facta 
do  not  appear  in  the  report  of  that  case,  but 
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an  examination  of  the  original  record  shows 
that  the  defendant,  Howard,  paid  in  advance 
a  part  of  the  purchase  price,  then  took  pos- 
session of  the  books  purchased,  and  kept  them 
for  nearly  a  year  under  his  control,  before  he 
discovered  that  they  were  not  the  books  he 
had  bought,  yet  the  verdict  finding  that  he 
had  exercised  ordinary  caution  in  the  discov- 
ery of  the  defect  was  sustained.  In  that  case 
the  defect  upon  which  the  plea  of  total 
failure  of  consideration  was  sustained  was 
that  the  defendant  proved  that  the  Encyclope- 
dia Britannica  accepted  by  him  did  not  con- 
tain valuable  copyrighted  articles  which  were 
included  in  the  edition  he  had  contracted  to 
buy.  This  would  seem  to  be  an  extreme 
case,  but  it  furnishes  evidence  that  the  fact 
of  caution  or  prudence,  or  the  absence  of 
either,  is  peculiarly  for  the  jury. 

We  think  the  verdict  in  this  case  Is  fully 
sustained  by  the  evidence  and  authorized  by 
law,  and  that  the  trial  judge  did  not  err  in 
refusing  a  new  trial. 

Judgment  affirmed. 


(3  Oa.  App.  IGO) 

W.  D.  SIMPKINS  ft  CO.  T.  HESTER,    (No. 

625.) 
(Court  of  Appeals  of  Georgia.    Nov.  27,  1907.) 

1.  Justices  of  the  Peace— JuRisnictnow. 

A  justice  of  the  peace  has  no  authority  to 
preside  in  a  case  outside  of  his  district,  unless 
the  justice  or  notary  of  the  district  in  which  the 
case  is  pending  is  disqualified,  or  by  consent  of 
parties  litigant.    Civ.  Code  1895,  $  4072. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Justices  of  the  Peace,  S$  146,  147.] 

2.  Same— Judgment. 

A  judgment  rendered  by  a  justice  nnauthor- 
ized  to  preside  as  a  justice  in  the  district  where 
such  Juagmcnt  was  rendered  is  a  nallity  and  of 
no  effect. 
Z.  Certiorari— When  Lies. 

The  office  of  the  writ  of  certiorari  is  to  re- 
view erroneous  verdicts  and  judgments  by  some 
inferior  judicatory  or  person  lawfully  exercis- 
ing judicial  power.  It  aoes  not  lie  to  review  ei- 
ther a  void  judgment  by  a  court  legally  consti- 
tuted, or  any  pretended  judgment  by  an  individ- 
ual or  body  of  individuals  assuming  to  exercise 
judicial  powers  without  lawful  authority.  Saw- 
yer V.  City  of  Blakely,  2  Ga.  App.  — ,  58  S. 
E.  399:  Bass  v.  City  of  Milledgeville,  122  6a. 
177,  50  S.  E.  59;  People  v.  Moore,  48  Hun  (N. 
Y.)  619,  1  N.  Y.  Supp.  405;  Dixon  v.  Cincin- 
nati, 14  Ohio,  240. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Justices  of  the  Peace,  S§  146,  147,  374.] 

4.  Same. 

The  superior  court  did  not  err  in  dismiss- 
ing the  certiorari. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Effingham 
County;   P.  E.  Seabrook,  Judge. 

Action  by  W.  D.  Simpkins  &  Co.  against 
J.  U.  Hester.  Judgment  for  defendant,  and 
plaintiff  brings  certiorari.  From  an  order 
dismissing  the  writ,  plaintiff  brings  error. 
Affirmed. 

Simpkins  &  Co.  sued  Hester  in  a  justice's 
court    on    bis    promissory    note.     A    judg- 


ment was  rendered  against  Hester,  and  be 
appealed  to  a  jury  in  the  Justice  court 
Pending  the  appeal  the  plaintiff  dismissed 
his  suit,  and  the  order  of  dismissal  was  duly 
entered  on  the  docket  of  the  justice's  court 
At  a  subsequent  term  of  the  justice  court,  be- 
fore a  justice  of  an  adjoining  district,  the  de- 
fendant appeared  and  moved  that  the  case 
previously  dismissed  by  the  plaintiff  and  so 
entered  be  reinstated  and  tried.  The  justice 
from  the  adjoining  district  presiding,  grant- 
ed the  motion  Jo  reinstate  on  the  ground  that 
the  plaintiff  had  no  right  to  dismiss  his  case, 
because  the  defendant  had  filed  a  plea  of  re- 
coupment reinstated  and  tried  the  case,  and 
a  verdict  and  judgment  were  rendered  against 
the  plaintiff  and  in  favor  of  the  defendant 
on  his  plea  of  recoupment  for  $100.  These 
proceedings  all  took  place  in  the  absence  of 
the  plaintiff  and  his  counsel,  without  their 
consent  and  without  notice  to  them.  The 
magistrate  before  whom  these  proceedings 
took  place,  in  answer  to  the  writ  of  certiorari, 
set  out  that  he  was  a  justice  of  the  peace  in 
an  adjoining  district  to  that  in  which  said 
proceedings  were  had;  that  he  had  been  ask- 
ed by  the  justice  of  the  latter  district  to  pre- 
side therein  in  a  case  in  which  he  as  the  jus- 
tice of  said  district  was  disqualified;  that 
the  proceedings  were  had  before  him  in  the 
case  of  Simpkins  &  Co.  v.  Hester  as  set  forth 
in  the  petition  for  certiorari;  that  the  dis- 
qualified case  in  which  he  was  asked  to  pre- 
side was  not  this  case,  but  another  case,  to 
wit,  the  case  of  Duggan  v.  Central  of  Ga.  By. 
Co.  The  judge  of  the  superior  court  over- 
ruled the  certiorari,  and  this  judgment  is 
assigned  as  error. 

D.  H.  Clark,  for  plaintiff  in  error.    A.  C 
Wright  for  defendant  in  error. 

HILL,  0.  J.    Judgment  affirmed. 


(S  Ga.  App.  93) 
COCHRAN    V.    HOLLEI^fAN.    (No.    544.) 
(Court  of  Appeals  of  Georgia.    Nov.  25,  1907.) 

Writ  of  Ekbob— Review— Rktusal  of  New 

Tbial. 

Where  the  motion  for  a  new  trial  is  made 
only  on  the  general  grounds,  and  the  verdict  la 
fully  warranted  by  the  evidence^  this  conrt  can- 
not Interfere  with  the  discretion  of  the  trial 
judge  in  refusing  to  grant  a  new  trial. 

[Ed.  Note.— For  cases  in  point,  see  Ont  Dig. 
vol.  3,  Appeal  and  Error,  f§  3860-3865.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Ck>iirt,  Douglas  Comi- 
ty;   Price  Edwards,  Judge. 

Action  by  Grandison  Cochran  against  Fran- 
ces HoUeman.  From  the  Judgment,  Cochran 
brings  error.    Affirmed. 

W.  A.  James,  for  plaintiff  in  error.    J.  8. 

James,  for  defendant  in  error. 

HILL,  CL  J.   Judgment  affirmed. 
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(3  Ga.  App.  136) 

BROOKE  ▼.  ROBSON.    (No.  624.) 
(Court  of  Appeals  of  Georgia*    Nov.  25,  1907.) 

Sale— Default  of  Buteb— Resale. 

When  the  buyer,  under  a  contract  of  sale, 
commits  an.anticipatoiy  breach  or  renunciation 
bjr  countermanding  and  givinz  notice  that  he 
will  not  accept  the  goods,  and  the  seller  elects 
the  remedy  of  reselling  the  goods  at  the  risk  of 
the  buyer,  to  hold  the  buyer  liable  for  the  dif- 
ference between  the  original  price  and  the  price 
on  resale,  it  must  appear  that  the  resale  was 
made  without  unreasonable  delay  after  an  hon- 
est efiFort  to  get  thtf  best  price  obtainable. 

[Ed.  Note.— For  cases  in  point, 'see  Cent  Dig. 
▼ol  43,  Sales,  8  921.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Baldwin  Coun- 
ty; H.  G.  Lewis,  Judge. 

Action  by  G.  W.  Brooke  against  R.  C. 
Robson.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

On  May  13,  1904,  Robson  contracted  with 
Brooke  to  buy  of  him  3,000  bushels  of  No.  2 
mixed  com  at  73  cents  per  bushel.  On  May 
19th,  before  the  com  had  been  shipped,  Rob- 
son wrote  to  Brooke  countermanding  the  or- 
der. On  May  21st  Brooke  wrote,  refusing 
to  cancel  the  contract  and  asking  for  ship- 
ping directions.  On  May  26th  Robson  by 
letter  reiterated  that  he  would  not  accept 
the  com.  On  May  29th  Brook  wrote:  "Beg 
to  advise  that  It  took  two  to  make  this  con- 
tract, and  it  takes  two  to  unmake  it  We 
respectfully  insist  that  you  let  us  have  ship- 
ping Instmction  on  same  at  once."  Again 
on  May  31st,  June  Ist,  and  June  3d  Brooke 
requested  shipping  instructions,  but  Robson 
made  no  answer.  On  June  18th  Brooke 
wrote:  "Shall  we  close  com  for  your  ac- 
count, or  shall  we  carry  longer  for  you?" 
And  on  June  25th  he  telegraphed:  "Am  of- 
fered sixty-six  half  basis  Milledgeville  three 
cars  com.  Will  sell  for  your  account  un- 
less have  shipping  instructions  by  2  o^dock 
to-day."  To  neither  of  these  Robson  re- 
plied. Brooke  sold  the  com  on  June  25th 
for  66%  cents  per  bushel,  immediately  noti- 
fying Robson  to  that  effect  There  was  evi- 
dence that  on  and  for  several  days  after  the 
date  Robson  gave  notice  of  the  countermand 
the  market  price  ranged  at  and  above  the 
purchase  price  of  73  cents  per  bushei  The 
Jury  found  for  the  defendant  The  plaintiff 
made  a  motion  for  a  new  trial  on  the  general 
inrounds,  and  to  the  overruling  thereof 
brings  error. 

Hines  &  Vinson  and  Payne,  Jones  &  Jones, 
for  plaintiff  in  error.  C.  T.  (Crawford,  for 
defendant  in  error. 

POWELL,  J.  (after  stating  the  facts  as 
above).  The  countermand  was  an  anticipa- 
tory breach  or  renunciation  of  the  contract. 
Oklahoma  Vinegar  Co.  v.  Carter,  116  Ga. 
140,  42  S.  E.  378,  59  L.  R.  A.  122,  94  Am. 
Bt  Rep.  112.  By  Civ.  Code  1895,  S  3551,  the 
seller  in  such  cases  "may  retain  [the  goods] 
and  recover  the  difference  between  the  con- 


tract price  and  the  market  price  at  the  time 
and  place  for  delivery,  or  he  may  sell  the 
property,  acting  for  this  purpose  as  agent 
for  the  vendee,  and  recover  the  difference 
between  the  contract  price  and  the  price  on 
resale,  or  he  may  store  and  retain  the  prop- 
erty for  the  vendee  and  sue  him  for  the 
entire  price."  An  election  as  to  which  rem- 
edy the  seller  will  pursue  must  be  made  with 
reasonable  promptitude.  In  this  case  the 
seller  relied  upon  the  second  option— that 
of  reselling  and  charging  the  buyer  with  the 
difference.  In  order  to  conclude  the  defend' 
ant  in  this  manner  it  must  appear  that  th«» 
resale  was  made  without  unreasonable  do* 
lay,  after  an  honest  effort  to  get  the  best 
price  obtainable.  Green  v.  Ansley,  92  Ga. 
649,  19  S.  E.  53,  44  Am.  St  Rep.  110.  Whil» 
the  above  case,  so  far  as  it  relates  to  sales 
of  land,  was  explained  and  somewhat  modi- 
fied in  Cowdery  v.  Greenlee,  126  Ga.  798,  55 
S.  E.  918.  8  L.  R.  A.  (N.  S.)  137,  the  principle 
in  point  was  in  no  wise  disturbed  by  any- 
thing there  said.  See,  ^Iso,  Davis  Sulphur 
Ore  Co.  V.  Atlanta  Guano  Co.,  109  Ga.  607, 
34  S.  E.  1011.  Presumptively  the  corn  could 
have  been  sold  for  its  market  value  on  any 
day  after  the  renunciation.  Western  Union 
Tel.  Co.  V.  James,  90  Ga.  264,  16  S.  B.  83 
(2);  Amerlcus  Grocery  Co.  t.  Brackett,  119 
Ga.  491,  46  S.  E.  657. 

There  being  evidence  from  which  the  Jury 
could  have  found  that  Brooke,  by  exercising 
the  privilege  of  resale  within  a  reasonable 
time,  could  have  protected  himself  from  all 
damage,  the  Judgment  refusing  a  new  trial 
is  affirmed* 


(3  Ga.  App.  142) 

CENTRAL  OF  GEORGIA  RT.  00.  T.  SOW- 
ELL. (No.  637.) 

(Court  of  Appeals  of  Georgia.    Nov.  25,  1907.) 

L  Daicaqes-^Puivitivs  Damaoss. 

To  authorize  the  imposition  of  punitive 
damages  there  must  be  evidence  of  willful  mis- 
conduct, malice,  fraud,  wantonness,  or  oppres- 
sion, or  that  entire  want  of  care  which  would 
raise  the  presumption  of  a  conscious  indifference 
to  consequences.  Southern  Ry.  (Do.  v.  O' Bryan, 
119  Ga.  148,  45  S.  E.  1000.  However,  hi  this 
case  the  testimony  of  the  plaintiff  and  the  in- 
ferences possible  of  deduction  therefrom  were 
such  as  to  authorize  an  instruction  to  the  jury 
upon  this  subject. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Damages,  {8  18&-205.] 

2.  TbIAI/— POSITIVB      AND      NSGATIVX     TESTI- 
MONY—InSTBU/CTIONS. 

It  is  erroneous  for  the  trial  jud^  to  in 
struct  the  jury,  without  proper  qualification  at 
to  the  credibility  of  witnesses,  that  positive  tes- 
timony is  to  be  believed  in  preference  to  nega- 
tive. Atlantic  Coast  Line  R.  Co.  v.  O'Neill,  127 
Ga.  685,  56  S.  E  986 :  Phillips  v.  State,  1  Ga 
App.  687,  57  S.  E.  1079;  Wood  v.  State,  1  Ga. 
App.  684.  58  S.  E.  271;  Selman  v.  MaIcoi» 
(Ga.  App.)  59  S.  E.  85. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §  447 ;  voL  20^  Evidence,  §§  2432- 
2435.] 

(Syllabus  by  the  Ck>urt.) 
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Error  from  City  Court  of  Sylvanla ;  H.  A^ 
Boykln,  Judge. 

Action  by  W,  F.  Sowell  against  the  Central 
of  Georgia  Railway  Company.  Judgment  for 
plaintifT,  and  defendant  brings  error.  Re- 
versed. 

R.  L.  Gamble,  for  plaintiff  In  error.  El  K. 
Overstreet,  for  defendant  in  error. 

POWELL,  J.    Judgment  reversed. 


(3  Ga.  App.  97) 

EMPIRE  MUT.  ANNUITY  fie  LIFE  INS. 
00.  V.  AVERY  et  al.    <No.  566.) 

(Court  of  Appeals  of  Georgia.     Nov.  25,  1907.) 

1.  Bills  and  Notes  —  Execution  —  Fobm — 
Bona  Fidr  Pubchaseb. 

One  cannot,  by  causing  a  promissory  note, 
for  which  he  himself  is  to  furnish  the  considera- 
tion, to  be  made  payable  to  another  person,  and 
by  having  the  latter  to  indorse  it,  become  that 
bona  fide  transferee  for  value  to  whom  the  law 
accords  rights  superior  to  those  of  ordinary 
promisees. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  7,  Bills  and  Notes,  §§  805-817.] 

2.  Insurance— Pbemixtm  Notes  —  Considera- 
tion . 

Where  an  agreement  has  been  made  to  take 
a  policy  of  life  insurance,  the  tender  of  a  policy 
suostantially  different  from  that  ordered,  unless 
it  is  accepted,  will  not  furnish  a  consideration 
for  a  note,  executed  in  advance,  for  the  premium 
on  the  policy  which  was  to  be  taken  under  the 
agreement. 
S.  Same— Application  — Parol  — Tender  op 

Policy. 

An  application  for  insurance  may  be  oral. 
If  a  son  makes  oral  application  for  a  policy  of 
a  certain  kind  to  be  issued  on  the  life  of  his 
father,  and  the  agent  afterwards  gets  the  father, 
without  the  knowledge  of  the  son,  to  sign  a  writ- 
ten application  in  wnich  a  policy  of  a  substan- 
tially different  nature  is  described,  a  tender  of 
a  policy  of  the  kind  described  in  the  written 
application  will  not  be  a  compliance  with  the 
contract  made  with  the  son,  and  he  may  refuse 
to  accept  the  policy. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  H  178,  229.] 

4.  Same. 

No  material  error  appears  in  the  record. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Mt.  Vernon;  J. 
B.  Geiger,  Judge. 

Action  by  the  Empire  Mutual  Annuity  & 
Life  Insurance  Company  against  H.  L.  Av- 
ery and  others.  From  a  Judgment  for  defend- 
ants, plaintiff  brings  error.    Affirmed. 

M.  B.  Calhoun  and  L.  C.  Underwood,  for 
plaintiff  in  error.  W.  M.  Lewis,  for  defend- 
ants in  error. 


POWELL,  J.  The  Insurance  company  sued 
H.  L.  Avery  and  L.  P.  Avery  upon  a  promis- 
sory note  made  payable  to  the  order  of  their 
agents,  Langford  &  Jones,  duly  indorsed  by  the 
latter.  The  verdict  was  for  the  defendants. 
The  insurance  company  excepts  to  the  order 
ovemillng  its  motion  for  a  new  trial.  H.  L. 
Avery  filed  a  plea  of  non  est  factum,  whldi 


was  not  only  proved,  but  uncontradicted.  Of 
course,  as  to  him,  the  verdict  should  stand. 
The  defense  asserted  by  L.  P.  Avery  was  that 
the  note  was  given  In  payment  of  the  first 
premium  of  a  life  insurance  policy  to  be  Is- 
sued by  the  insurance  company  on  the  life  of 
his  father;  that  he  orally  agreed  to  take  a 
certain  character  of  policy;  that  a  different 
^llcy  was  sent;  that  within  a  reasonable 
time,  upon  discovering  the  variance,  he  re- 
turned it ;  that,  though  the  note  was  payable 
originally  to  Langford  &  Jenes,  and  indorsed 
by  them  to  the  plaintiff,  still  the  plaintiff  was 
not  a  bona  fide  transferee  for  value,  but  waa 
really  the  original  payee,  since  the  note  was 
taken  by  their  agent  for  them;  and  that  by 
reason  of  the  facts  stated  there  had  been  a 
total  failure  of  consideration.  The  plaintiff 
proved  a  written  application  by  the  father  of 
the  defendant  for  a  policy  of  the  kind  issued. 
The  defendant  proved  that  be  knew  nothing 
of  this  written  appllcatioiL 

1.  The  plaintiff  is  not  to  be  accorded  the 
rights  of  a  bona  fide  transferee  for  value. 
Shedden  v.  Heard,  110  Ga.  461,  465,  35  S.  E. 
707.  One  cannot,  by  having  a  promissory 
note  for  which  he  is  to  furnish  the  considera- 
tion made  payable  to  another  and  indorsed  by 
that  other  to  him,  acquire  the  superior  rights 
of  a  bona  fide  holder  of  a  negotiable  instru- 
ment for  value.  Compare  Sibley  v.  Am.  Ex. 
Bank,  97  Ga.  126,  147,  25  S.  E.  470. 

2.  If  the  policy  delivered  Is  substantially 
different  from  the  policy  ordered,  the  person 
contracting  for  it  may  refuse  to  take  It.  The 
tender  of  a  policy  different  from  that  order- 
ed, unless  accepted,  will  not  furnish  a  con- 
sideration for  a  note,  executed  In  advance^ 
for  the  premium  on  the  policy  so  ordered. 
Jones  V.  Gilbert,  93  Ga.  604,  20  S.  B.  48. 

3.  If  a  written  application  was  signed  by 
the  defendant's  father,  without  the  defend- 
ant's knowledge  or  direction,  such  writing 
would  not  estop  the  defendant  from  proving 
by  parol  that  the  application  does  not  de- 
scribe the  policy  he  actually  ordered.  The 
application  not  being  his  contract  In  writing, 
it  does  not  prevent  his  proving  the  true  con- 
tract The  consideration  for  the  note  was,  ac- 
cording to  the  evidence,  a  policy  ordered  by 
the  defendant ;  not  a  policy  to  be  ordered  by 
his  father.  If  the  defendant  had  accepted  the 
policy,  a  waiver  of  strict  compliance  would 
have  resulted,  and  all  the  terms  of  the  appli* 
cation  and  of  the  policy  would  have  been 
binding  on  him ;  but  neither  of  them  become 
his  contract  until  he  makes  it  so. 

4.  The  question  of  the  right  of  a  local  agent 
,  to  make  parol  contracts  of  insurance,  or  of 

the  right  of  such  agent  to  waive  the  terms 
of  the  policy,  is  nowise  Involved.  There  may 
have  been  some  slightly  erroneous  rulings  In 
the  admission  of  testimony,  but  nothing  ma- 
terially so.  The  charge  was  fair  and  unex- 
ceptionable. The  verdict  was  fully  supported 
by  the  evidence. 
Judgment  affirmed. 


Ga.) 


HILL  V.  MAFFETT. 


(3  Qa.  App.  98) 

GILMORB  y.  TAYLOR    (No.  555.) 
(Court  of  Appeals  of  Georgria.    Nor.  25,  1907.) 

Wbit  of  Ebbob— Review— Vebdict—Mistaeb 

IN  Calculation. 

"That  a  verdict  for  the  plaintiff  la  not  as 
large  as  the  testimony  warranted  is  no  ground 
for  a  new  trial  at  the  instance  of  the  defend- 
ant." Mullins  V.  Murphy,  C9  Ga.  754;  Roberts 
V.  Rigden.  81  Ga.  440,  7  S.  E.  742  (2);  Ellis 
y.  U.  S.  Fert  Co.,  64  Ga.  751.  But  when  a 
verdict  is  manifestly,  from  the  pleadings  and  the 
evidence,  the  result  of  a  plain  mistake  in  cal- 
culation against  the  complaining  party,  such 
verdict  can  be  corrected  by  a  reviewing  court 
by  a  new  trial  or  direction. 

[Ed.  Note.— For  cases  in  point,  see  C3ent  Dig. 
vol.  37.  New  Trial.  §§  40,  41.  150.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Sandersvllle;  X 
E.  Burch,  Judge. 

Action  by  S.  J.  Taylor  against  Q.  T.  Qll- 
more.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed,  on  condition. 

R.  L.  Gamble  and  Evans  &  Evans,  for 
plaintiff  in  error.  Hines  &  Jordan  and  W. 
E.  Armistead.  for  defendant  in  error. 

POWELL.  J.  Taylor  sued  the  assignee  of 
the  Davisboro  Bank  for  the  balance  of  his 
deposit  account  Two  items  only  were  in  dis- 
pute at  the  trial.  He  claimed  a  credit  of 
$G0O  which  had  not  been  allowed  him,  and 
the  assignee,  in  addition  to  denying  this 
credit,  set  up  that  there  was  an  error  in  bis 
passbook,  and  the  account  taken  therefrom 
and  attached  to  the  petition,  in  that  an  item  of 
$498.12  was  twice  Included,  when  it  should  ap- 
pear but  once.  This  last  error,  it  is  claimed, 
arose  by  reason  of  the  fact  that  on  the  pass- 
hook  there  were  posted  three  Individual  items 
of  |dOO,  $100.62,  and  $37.50,  and  then  the 
total  of  these  items,  $498.12.  The  plaintiff 
sued  for  $708.75.  If  he  was  entitled  to  the 
credit  of  $000,  and  the  credit  of  both  the 
total,  $498.12,  and  the  three  individual  items 
which  aggregate  that  amount,  the  above  was 
the  sum  to  which  he  was  entitled.  There 
was  introduced  in  evidence  a  paid  check, 
given  by  Taylor  on  the  bank  for  $200,  which 
had  not  been  credited  on  the  passbook,  bat 
which  Taylor  recognized  to  be  a  good  charge 
against  him;  for  in  the  account  attached  to 
the  petition  he  deducts  this  check,  in  order 
to  make  the  sum  due  of  $703.75,  instead  of 
$903.75,  as  It  otherwise  would  be.  The  pass- 
book was  in  evidence;  and  the  balance  mark- 
ed due,  after  crediting  the  $600  and  deduct- 
ing $498.12,  on  account  of  the  double  credit 
of  that  sum,  but  not  deducting  for  the  $200 
check,  was  $505.63,  the  exact  amount  of  the 
verdict  Plaintiff's  testimony  showed  plain- 
ly and  unequivocally  that  he  was  entitled 
to  the  credit  of  $600.  Only  by  weak  infer- 
ence and  generality  of  statement  does  he 
claim  both  the  $49ai2  and  the  individual 
items  composing  that  sum,  while  the  evidence 
of  error  in  crediting  the  amount  twice  Is  over- 
whelming.    He  did  not  dispute  the  correct- 


ness of  the  $200  Item,  which  should  be 
charged  against  him.  It  Is  apparent,  there- 
fore, that  the  jury  intended  to  find  In  favor 
of  the  plaintiff  as  to  the  $600  item,  and 
against  him  as  to  the  $498.12,  but  that  in 
their  calculation  they  used  the  passbook  on 
which  the  $200  check  was  not  charged,  and 
thereby  overlooked  it  The  judgment  will 
therefore  be  afQrmed,  upon  the  condition  that 
the  plaintiff  shall,  within  20  days  from  the 
time  the  remittitur  of  this  court  is  filed  in 
the  office  of  the  clerk  of  the  trial  court, 
write  off  from  his  judgment  the  sum  of 
$200,  and  interest  on  that  sum  from  Novem- 
ber 5, 1904,  and  that  in  default  of  compliance 
with  thla  condition  a  new  trial  is  granted. 
Afllrmed,  on  condition. 


(3  Ga.  App.  80) 

FORD  T.  ROUNTREa 

ROUNTRBB  v.  FORIX 

(Nos.  517.  61&) 

(Court  of  Appeals  of  Georgia.    Nov.  25,  1907. 

Tbespass— Cutting  Timbebt— Defenses. 

The  evidence  showing  a  good  title  to  the 
land  by  prescription  in  those  from  whom  tlie 
defendant  derived  his  right  under  lease  to  cat 
and  remove  the  timber,  the  verdict  for  the  de- 
fendant was  demanded. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trespass,  S8  W-61.J 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Quitman ;  W.  B. 
Bennet,  Judge. 

Action  between  J.  J.  Ford  and  S.  S.  Roun- 
tree.  From  the  judgment,  Ford  brings  er- 
ror, and  Rountree  assigns  cross-error.  Judg.- 
ment  on  main  bill  of  exceptions  affirmed,  and 
cross-bill  dismissed. 

W.  O.  McCall  and  M.  Baum,  for  plaintiff 
in  error.  J.  W.  Edmondson  and  Stanley  S. 
Bennet,  for  defendant  In  error. 

HILL,  O.  J.  Judgment  on  main  bill  of  ex- 
ceptions affirmed.    Cross-bill  dismissed. 


(8  Ga.  App.  89) 
HILL  T.  MAFFETT  et  al.    (No.  536.) 
(Court  of  Appeals  of  Georgia.    Nov.  25,  1907.) 

BXECUTOSS       AND      ADMINISTRATORS  —  ASSETS 

— CnosES  IN  Action. 

Upon  the  death  of  a  person  intestate, 
choses  in  action  in  bis  favor  pass  to  his  ad- 
ministrator;  and  his  heirs  at  law  can  taice  no 
more  than  an  equitable  interest  therein,  exoept 
through  the  intermediation  of  the  administra- 
tor. The  heirs,  although  all  of  them  are  sui 
juris  and  of  full  age.  cannot  maintain  an  ac^ 
tion  at  law  ui>on  a  cnose  in  action  in  favor  of 
the  intestate,  notwithstanding  there  is  no  admin- 
istrator and  all  debts  due  by  the  intestate  have 
been  paid. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  16,  Descent  and  Distribution,  {  253.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Macon  County ; 
Z.  A.  Littlejohn,  Judge. 
Action  by  J.  D.  Maffet  and  others  against 
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J.  R.  Hill.    Judgmeat  for  plaintiffs,  and  de- 
fendant brings  error.    Reyersed. 

Jas.  M.  DuPree,  for  plaintiff  in  error. 
Greer  &  Felton,  for  defendants  In  error. 

POWELL,  J.  J.  F.  Norrls  died  Intestate, 
leaving  as  Ws  sole  heirs  at  law,  the  defend- 
ants in  error,  all  of  full  age  and  sul  juris. 
His  estate  owed  no  debts,  and  there  was  no 
administrator.  Hill  owed  the  intestate  a 
sum  of  money  upon  a  rent  note.  The  heirs  at 
law  Joined  in  suing  out  a  distress  warrant 
for  this  rent  To  a  judgment  in  their  favor 
Hill  brings  error. 

The  sole  question  in  this  case  is  whether 
the  heirs  at  law  of  an  intestate,  who  died 
free  from  debt,  leaving  no  minor  or  other 
person  not  sul  juris  interested  in  his  estate, 
may,  in  their  own  names  and  without  the  In- 
tervention of  an  administrator,  maintain  a 
distress  warrant  against  one  who  is  indebted 
to  the  estate  upon  a  rent  note  made  to  the 
Intestate  In  his  lifetime.  Expediency,  in 
Buch  cases,  loudly  argues  for  an  afBrmative 
answer,  but  the  law  says  no.  The  dictates  of 
the  law  are  superior  to  the  dictates  of  ex- 
pediency. The  title  to  personal  property,  in- 
cluding choses  in  action,  belonging  to  the 
estate  of  a  decedent  passes  at  his  death  not 
to  his  heirs,  but  to  his  administrator.  The 
heirs  have  merely  an  equitable  interest  in 
such  assets;  and  they  can  sue  for  the  recov- 
ery of  such  property  or  the  collection  of  such 
debts  only  when,  on  the  part  of  the  adminis- 
trator, there  is  collusion,  insolvency,  unwill- 
ingness to  collect  the  assets  when  called  on, 
or  some  other  like  special  circumstance. 
Worthy  v.  Johnson.  8  Ga.  236;  Morgan  v. 
Woods,  69  Ga.  599;  Smith  v.  Turner,  112 
Ga.  533,  37  S.  E.  705.  Many  more  citations  to 
the  same  effect  could  be  given  if  necessary. 
As  against  themselves  and  strangers,  the 
heirs  at  law  may  divide  the  property  or 
otherwise  dispose  of  it  without  legal  objec- 
tion. Amis  V.  Cameron,  65  Ga.  449;  Alder- 
man V.  Chester,  34  Ga.  152.  A  large  number 
of  cases  could  also  be  cited  in  support  of  this 
proposition.  In  Juhan  v.  Juhan,  104  Ga.  253, 
255,  30  S.  B.  779,  the  SupVeme  Court,  through 
Mr.  Justice  Lewis,  after  asserting  the  gener- 
al rule  as  stated  above,  makes  the  following 
remark  in  passing :  "We  do  not  mean  to  say, 
however,  that  where  there  are  no  debts  against 
the  estate  nor  against  the  copartnership,  and 
all  of  the  heirs  are  sul  juris  and  nd  necessity 
appears  for  any  administration,  they  cannot  by 
agreement  among  themselves  take  charge  of 
the  estate  and  collect  and  distribute  among 
themselves  Its  assets."  However,  further  in  the 
opinion  the  learned  justice  suggests  good  rea- 
sons why  this  should  not  be  the  true  rule. 
This  same  justice  again  spoke  for  the  court 
in  the  case  of  Smith  v.  Turner,  112  Ga.  533, 
37  S.  E.  705;  and,  the  point  being  there 
squarely  before  the  court,  it  was  held  that 
such  a  suit  could  not  be  maintained  except 
through  an  administrator.  In  that  case  the 
petition  alleged  that  the  intestate  died  owing 


no  debts,  and  that,  petitioner  being  the  sole 
heir,  there  was  no  necessity  for  administra- 
tion. While  another  point  was  made  in  the 
case,  the  court  at  the  conclusion  of  the  opin- 
ion expressly  states  that  the  judgment  of  the 
court  is  based  solely  on  the  gn^und  that  the 
right  of  action  does  not  lie  in  the  heir  at  law. 
See,  also,  in  this  connection,  Grouldsmlth  v. 
Coleman,  57  Ga.  425.  Absence  of  debts  and  of 
minor  heirs  does  not  preclude  the  possibility 
of  administration.  A  recovery  by  the  heirs 
at  law  would  not  be  a  bar  to  a  suit  by  a  sub- 
sequently appointed  administrator.  Thus  the 
debtor  might  be  subjected  to  the  liability  of 
two  suits. 

The  rigidity  of  the  rule  forbidding  suits  by 
the  heirs  for  the  recovery  of  personalty  is  not 
80  closely  observed  in  courts  of  equity  as  in 
courts  of  law.  Upon  the  death  of  the  intes- 
tate, the  heirs  at  law  are  invested  with  the 
equitable  title  to  the  personalty.  Therefore, 
in  equitable  actions,  the  courts  may  allow 
direct  and  immediate  suits  by  the  heirs 
when  there  is  no  administrator  and  no  cred- 
itor. Numerous  decisions  in  this  state  recog- 
nize this  principle.  The  apparently  general 
statement  found  in  14  Oyc.  109,  that,  "accord- 
ing to  the  weight  of  authority,  however,  where 
there  are  no  debts  and  no  letters  of  adminis- 
tration have  been  granted,  the  heirs  or  distrib- 
utees may  take  or  divide  and  enforce  choses 
in  action  of  the  intestate,  or  receive  payment 
of  and  discharge  the  same,"  is  supported  al- 
most entirely  by  a  citation  of  decisions  ren- 
dered in  actions  purely  equitable;  and  in 
most  of  the  cases  cited  the  distinction  be- 
tween the  right  of  the  heirs  when  suing  in 
equity  and  when  suing  at  law  Is  mentioned. 
Some  states  have  by  statute  provided  that 
in  cases  such  as  this  actions  may  be  main- 
tained by  the  heirs  at  law.  When  properly 
guarded  by  provisions  protecting  the  defend- 
ant in  such  actions  against  a  suit  by  a  subse- 
quently appointed  administrator,  such  stat- 
utes are  very  expedient 

In  the  absence  of  such  legislative  expres- 
sion in  this  state,  it  is  necessary  that  the 
judgment  be  reversed. 

(t  Oa.  App.  1S7) 

HUSBAND  BROS.  T.  GEORGIA,  S.  &  F. 

RY.  CO.    (No.  672.) 
(Oourt  of  Appeals  of  Georgia.    Nov.  27,  1907.) 

1.  Oebtiobabi—Bond— Attorney  as  Subett. 

The  rule  of  court  providing  that  no  at- 
torney or  other  officer  of  court  shall  be  taken 
as  bail  or  security  in  any  proceeding  therein 
is  directory  merely,  and,  if  violated,  does  not 
render  the  obligation  either  void  or  voidable. 
The  purpose  of  the  rule  is  sufficiently  ac- 
complished by  punishing  the  attorney  or  other 
officer  of  court  for  contempt,  and,  in  the  discre- 
tion of  the  court,  requiring  the  par^  to  give 
other  bail  or  security,  without  holding  the  t^nd 
a   nullity. 

2.  Same—Dismissal.  ^ 

The  judgment  of  the  superior  court  dismiss- 
ing the  certiorari  proceedings,  because  the  sure- 
ty on   the  certiorari  bond  was  an  attomegr  at 
the  court,  was  erroneous. 
(Syllabus  by  the  Courts 


Ga.) 


MACON,  D.  A  a  R.  CO.  ▼.  CALHOUN. 


827 


Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Jr.,  Judge. 

Action  between  Husband  Bros,  and  the 
Georgia,  Southern  &  Florida  Railway  Com- 
pany. From  an  order  dismissing  a  certlorarit 
Husband  Bros,  bring  error.    Reversed. 

R-  S.  Wimberly,  for  plaintiffs  In  error. 
Hardeman  &  Jones,  for  defendant  In  error. 

HILL,  a  J.  This  was  a  certiorari  from 
a  Justice  court  On  the  call  of  the  case  in 
the  superior  court,  counsel  for  defendant  in 
certiorari  moved  to  dismiss  the  certiorari 
proceeding  on  the  ground  that  the  certiorari 
bond  was  signed  by  an  attorney  at  law,  who 
was  an  officer  of  the  court,  and  that  there- 
fore the  bond  was  void  and  of  no  effect  The 
court  sustained  the  motion  and  dismissed  the 
certiorari  upon  this  ground,  and  the  sole 
question  before  this  court  is  whether  this 
Judgment  was  erroneous. 

Independently  of  any  prohibitory  statute  or 
rule  of  court  an  attorney  at  law  or  any 
other  officer  of  the  court  would  have  a  right 
to  become  surety  on  any  bond  or  obligation 
which  the  law  requires  as  a  necessary  part  of 
the  proceedings  In  a  case.-  We  do  not  think, 
however,  from  an  ethical  standpoint  that  an 
attorney  at  law,  and  especially  in  the  case  In 
which  he  is  acting  as  attorney,  should  ever 
assume  the  obligation  of  bail  or  surety. 
Since  1654  it  has  been  the  rule  in  England 
that  attorneys  cannot  become  bail  or  surety 
In  court  proceedings,  and  this  rule  has  been 
generally  adopted  by  statute  law  In  this 
country,  or  by  rules  of  courts  on  the  subject 
In  this  state  the  matter  Is  regulated  by  a 
rule  of  the  court  Rules  of  Superior  Court 
OiT.  Code  1896,  S  5641.  It  has  been  uniformly 
held  that  this  statute  or  rule  of  court  Is 
directory  merely,  and  If  an  attorney.  In  vio- 
lation of  the  statute  or  rule  of  court  doeb 
become  such  surety  or  bail,  his  obligation  is 
neither  void  nor  voidable,  and  the  purpose  of 
the  regulation  would  be  sufficiently  accom- 
plished by  punishing  the  attorney  for  con- 
tempt of  court  without  holding  the  bond  a 
nullity.  Weeks  on  Attorneys,  §  119;  8 
Amer.  &  ETng.  Enc.  of  Law  (2d  Ed.)  p.  291, 
note  6;  4  Cyc  919,  and  cases  cited;  Burton 
v.  Wynne,  65  Ga.  616. 

Unless  the  statute  or  rule  of  court  Is  ex- 
pressly mandatory  in  terms,  and  declares 
that  a  bond  signed  by  an  attorney  or  other 
officer  of  the  court  as  bail  or  security  is  ab- 
solutely void,  the  regulation  Is  clearly  di- 
rectory, and  for  the  government  of  attorneys 
as  officers  of  court,  and  its  violation  does  not 
affect  the  rights  of  parties.  The  rule  of  court 
In  this  state  on  the  subject  does  not  provide 
that  the  effect  of  Its  violation  shall  be  to  ren- 
der the  bond  void,  but  that  the  offending  at- 
torney shall  be  punished  for  contempt  and 
the  party  shall  be  compelled  to  give  other 
ball  or  security.  As  to  the  party,  we  think 
It  clear  that  he  should  be  allowed,  if  the 
<<oiirt  in  its  discretion  requires  it  the  priv- 


ilege of  giving  other  bail  or  securityt  In  order 
that  his  rights  in  the  litigation  may  be  pre- 
served. The  Supreme  Court  in  the  case  of 
Burton  v.  Wynne,  supra,  in  construing  the 
terms  of  the  statute  as  contained  in  Code 
1878,  S  8268,  now  Civ.  Code  1895,  §  4514,  pto- 
vldlng  that  no  person  shall  be  taken  as  se- 
curity on  any  attachment  or  garnishment 
bond  who  is  an  attorney  for  the  plaintiff, 
held  that  this  section  was  directory  merely, 
and  that  its  violation  would  not  make  the 
proceeding  void,  or  the  bond  a  nullity.  .We 
think  the  rule  of  court  is  by  its  terms  more 
clearly  directory  than  the  statute  construed 
in  Burton  v.  Wynne.  The  rule  points  out 
what  shall  be  the  effect  of  its  violation,  to 
wit,  the  punishment  of  the  offending  attorney 
and  the  compelling  of  the  party  to  give  other 
bail  or  security;  but  the  statute  simply 
declares  that  no  attorney  for  the  plaintiff 
shall  be  taken  as  security  on  any  attachment 
or  garnishment  bond,  and  the  mandatory 
character  of  the  statute  might  have  been  rea- 
sonably Inferred  from  this  language.  We 
think,  therefore,  that  our  learned  brother  mis- 
•  construed  the  terms  of  the  rule  of  court,  and 
in  dismissing  the  certiorari  proceedings  im- 
posed an  unauthorized  punishment  for  its 
violation. 
Judgment  reversed. 

(8  Oa.  App.  91) 

MACON,  D.  &  S.  IL  CO.  v.  CALHOUN. 

(No.  541.) 
(Court  of  Appeals  of  Georgia.    Nov.  25,  1W7.) 

Justices  of  the  Peace— Afpeai/—Reuand~ 

Amendment  or  Pleading. 

The  judgment  of  the  superior  court  sus- 
taluiag  the  certiorari  and  remanding  the  case 
to  the  justice's  court  for  a  new  trial,  with  direc- 
tions, is  affirmed,  with  direction  from  this  court 
to  the  superior  court  to  add  to  said  instructions 
the  followiog :  That  the  plamtiff  hi  the  justice 
court  be  allowed  to  amend  the  copy  of  his  cause 
of  action  attached  to  the  summons,  by  striking 
therefrom  the  word  ^'defendant"  wherever  it 
occurs  in  said  copy,  and  substituting  therefor 
the  word  -plaintiff.^' 

[Dd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  31,  Justices  of  the  Peace,  89  828-^30: 
vol.  39,  Pleading,  9  ©45.] 

(Syllabus  by  the  Ck)urt) 

Error  from  Superior  Court,  Montgomery 
County;  J.  H.  Martin,  Judge. 

Action  by  a  H.  Calhoun  against  the  Macon, 
Dublin  &  Savannah  Ralhroad  Company. 
Judgment  for  plaintiff  was  reversed  on  cer- 
tiorari, and  defendant  brings  error.  AfBLrm- 
ed,  with  directions. 

Calhoun  brought  suit  against  the  Macon, 
Dublin  ft  Savannah  Railroad  Company  in  a 
justice's  court  for  damages  for  killing  his 
oow.  The  summons  was  in  the  usual  form. 
The  copy  of  the  cause  of  action  attached  to 
the  summons  was  in  the  following  language: 
•The  Macon,  Dublin  &  Savannah  R.  R.:  You 
are  Dr.  to  C.  H.  Calhoun  $8.00  for  killing  one 
heifer  two  years  old  belonging  to  said  defend- 
ant, by  the  engine  of  a  freight  train*  at  82 
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mile  post  in  said  district,  on  or  about  the 
20th  day  of  August,  1906 ;  and  the  said  G.  H« 
Cellioun  is  damaged  to  the  amount  of  $8  caus- 
ed by  the  careless  running  and  managing  of 
the  locomotive  by  the  employ^  of  said  rail- 
road company.  The  heifer  was  well  worth 
amt.  Defendant  did  not  cause  the  damage 
by  any  negligence  on  his  part,  and  defendant 
is  damaged  to  said  amt  $8.00  in  said  sum- 
mons.'* The  railroad  company  filed  a  general 
demurrer  to  the  summons,  because  no  cause 
of  action  is  set  forth  and  no  specific  acts  of 
negligence  are  alleged.  The  Justice  overrul- 
ed the  demurrer,  and,  after  hearing  the  evi- 
dence, rendered  a  Judgment  In  favor  of  the 
plaintiff  for  $8  and  costs.  The  defendant  fil- 
ed a  petition  for  certiorari.  The  Judge  of  the 
superior  court  sustained  the  certiorari  aud 
remanded  the  case  to  the  court  below  for  a 
new  trial,  with  instruction  to  render  a  ver- 
dict for  the  defendant,  "imless  a  stronger 
case  was  made  for  the  plaintiff,  G.  H.  Gal- 
houn."  To  this  order  the  defendant  except- 
ed, because  the  superior  court  should  have 
rendered  a  final  Judgment  in  the  case,  as  the 
error  of  the  magistrate  in  overruling  the  de-« 
murrer  to  the  summons  was  an  error  of  law 
which  must  finally  govern  the  case.  It  was 
contended  that  the  summons  did  not  comply 
with  Civ.  Code  1895,  §  4116,  in  that  It  did 
not  have  attached  thereto  a  sufl^cient  notice 
as  to  the  character  of  the  plaintiff's  demand, 
and  that,  it  appearing  from  the  copy  of  the 
cause  of  action  attached  to  the  summons  that 
the  heifer  belonged  to  "defendant,"  the  "de- 
fendant" did  not  cause  the  damage  by  any 
negligence  on  his  part,  and  that  "defendant" 
is  damaged  to  the  amount  sued  for,  no  cause 
of  action  was  shown,  because  the  defendant 
had  the  right  to  kill  its  own  heifer,  either 
by  negligence  or  otherwise. 

W.  L.  Wilson  and  Akerman  &  Akerman,  for 
plaintiff  in  error.  M.  B.  Calhoun,  for  defend- 
ant in  error. 


HILL,  G.  J. 
rection. 


Judgment  affirmed,  with  di- 
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TAYLOR  V.  FELDER  et  al.     (No.  586.) 
(Court  of  Appeals  of  Georgia.     Nov.  25,  1907.) 

Partnership  —  Authority  op  Pabtneb— De- 
fense OF  Actions— Bonds. 

Any  member  of  a  partnership  has  the  au- 
tbority  to  appear  and  defend  a  suit  in  the  firm 
name,  and  tor  that  purpose  may  execute  a 
statutory  dissolving  bond  in  the  name  of  the 
partnership.  A  judgment,  however,  entered  up- 
on such  bond  binds  only  partnership  assets  and 
the  property  of  the  partner  or  partners,  by 
whom  or  through  whose  authority  it  was  exe- 
cuted ;  and  does  not  bind  the  individual  prop- 
erty of  a  nonresident  partner  who  was  not 
served  in  the  original  action,  who  did  not  ap- 
pear therein,  and  who  took  no  part  in  the  exe- 
cution of  the  bond. 
(Syllabus  by  the  Court.) 
Error  from  City  Court  of  Amerlcus;  0. 
R.  Crisp,  Judge. 


Action  by  B.  G.  Taylor  against  T.  J.  Felder 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.     Affirmed. 

Upon  a  Judgment  against  W.  A.  Mathews 
&  Co.,  principal,  and  Joseph  Jacobs,  securi- 
ty, on  a  statutory  dissolving  bond  upder  Civ. 
Code  1895,  §  4718,  given  in  a  previous  ac- 
tion, the  plaintiff  caused  summons  of  gar- 
nishment to  issue  to  Mrs.  Felder,  admin- 
istratrix, requiring  her  to  answer  as  to  ef- 
fects in  her  bands  belonging  to  T.  J.  Felder, 
a  nonresident  of  this  state,  alleged  to  be  a 
partner  of  the  firm  of  W.  A,  Mathews  &  Co. 
Upon  traverse  to  the  answer,  which  admit- 
ted indebtedness,  but  which  set  up  that  Feld- 
er In  his  individual  capacity  was  not  a  party 
to  the  bond  or  tbe  judgment,  the  case  was 
submitted  for  decision  to  tbe  Judge  upon  the 
following  facts:  On  the  2d  day  of  February, 
1898,  process  of  garnishment  was  sued  out 
by  the  plaintiff  in  the  case  of  Bishop  v.  W. 
A.  Mathews  &  Co.,  then  pending  in  the  city 
court  of  Atlanta,  tbe  same  being  a  common- 
law  action  on  account,  upon  whicb  summons 
of  garnishment  issued,  directed  to  the  At- 
lanta National  Bank  and  others,  answerable 
at  the  March  term.  1898,  of  said  court  Said 
garnishee  afterwards  answered,  admitting 
indebtedness  to  W.  A.  Mathews  &  Co.,  the 
defendant  in  said  cause.  On  said  day — ^1.  e., 
February  2,  1898— W.  A.  Mathews  &  Co.  ex- 
ecuted a  bond  to  dissolve  said  garnishment, 
of  which  tbe  following  Is  a  copy:  "State  of 
Georgia,  Fulton  County.  We,  W.  A.  Math- 
ews &  Company,  principal,  and  Jos.  Jacobs, 
security,  acknowledge  ourselves  Jointly  and 
severally  bound  unto  Thomas  L.  Bishop,  In 
the  sum  of  $400.00,  subject  to  the  following 
conditions:  That  the  said  Bishop  has  an 
action  pending  In  the  city  court  of  Atlanta, 
of  said  county,  for  the  recovery  of  $200.00, 
whlcb  tbe  said  Bishop  alleges  Is  owing  to 
him  by  tbe  said  W.  A.  Mathews  &  Company, 
and  that  Bishop  has  sued  out  summonses  of 
garnishment,  which  summonses  have  been 
served  upon  the  Third  National  Bank,  Fourth 
National  Bank,  Atlanta  National  Bank. 
Now,  If  the  said  W.  A.  Matbews  &  Company 
shall  pay  to  the  said  Bishop  the  amount  of 
the  Judgment  that  shall  be  rendered  In  said 
garnishment,  then  this  bond  to  be  void.  Wit- 
ness our  hands  and  seals,  this  2nd  day  of 
February,  1898.  W.  A.  Mathews  &  Co. 
[Seal.]  Joseph  Jacobs.  [Seal.]"  On  the  8th 
day  of  March,  1898,  the  plaintiff  recovered 
Judgment  In  the  main  case  of  Bishop  v.  W. 
A.  Mathews  &  Co.  for  $200  principal,  $1.38 
as  interest,  to  date  of  Judgment,  and  costs  of 
suit,  and,  on  the  same  date.  Judgment  was 
entered  up  on  tbe  dissolving  bond  filed  in 
said  cause  against  principal  and  surety  there- 
in. Upon  this  Judgment  upon  said  bond,  ex- 
ecution was  issued  upon  said  8tb  day  of 
March,  1898,  on  which  execution  there  were 
several  entries  and  transfers  by  which  sev- 
eral transfers  it  became  the  property  of  R. 
G.   Taylor,    by    whom   said  Judgment  was 
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Bought  to  be  enforced  against  Thos.  J.  Feld- 
er,  by  process  of  garnlsbment  served  upon 
tbe  administrator  of  tbe  estate  of  bis  moth- 
er, Lucy  B.  Felder.  It  was  admitted  that 
the  property  seissed  by  the  garnishment  pro- 
ceedings was  the  individual  property  of  T. 
J.  Felder,  and  that  the  partnership  of  W.  A. 
Mathews  &  Ck>.  had  no  Interest  in  the  funds 
garuished.  It  was  admitted  that  Thos.  J. 
Felder  was  a  member  of  the  firm  of  W.  A. 
Mathews  &  Go.  at  the  time  of  the  commence- 
ment of  the  suit  of  Bishop  v.  W.  A«  Mathews 
&  Co^  at  the  time  the  dissolving  bond  was 
given,  and  at  the  time  Judgment  was  enter- 
ed upon  said  dissolving  bond  in  said  case. 
It  was  admitted  that  W.  A.  Mathews  signed 
the  firm  name  to  the  said  dissolving  bond, 
without  notifying  or  consulting  his  partner, 
the  said  T.  J.  Felder,  and  T.  J.  Felder  had 
no  knowledge  thereof. 

From  the  record  In  the  main  case  of  Bish- 
op V.  W.  A«  Mathews  &  Co.,  it  appeared  that 
no  service  of  the  suit  was  ever  effected  upon 
Thos.  J.  Felder  personally,  and  that  he  had 
no  knowledge  of  the  suit,  and  as  he  had  not 
personally  signed  tbe  dissolving  bond;  and 
had  no  notice  thereof,  the  sole  question  pre- 
sented to  the  judge  trying  the  issue  was 
whether  or  not  the  Judgment  entered  up  as 
aforesaid  upon  said  bond  bound  the  Individ- 
ual property  of  said  Felder.  The  Judge  held 
that  said  Judgment  did  not  bind  the  individ- 
ual property  of  Thos.  J.  Felder,  and  gave 
Judgment  against  the  traverse  of  the  answer 
of  the  garnishee,  and  sustained  said  answer, 
to  which  ruling  and  Judgment  plaintiff  ex- 
cepts, and  assigns  error  for  the  following  rea- 
sons: It  was  contrary  to  law.  It  was  con- 
trary to  the  evidence.  No  facts  are  alleged 
in  said  answer  that  constitute  a  good  defense 
to  the  enforcement  of  said  Judgment  in  this 
proceeding,  and  the  cdnrt  erred  in  sustaining 
said  answer  and  overruling  the  traverse  to 
the  same,  and  in  refusing  to  give  Judgment 
In  favor  of  the  plaintiff  against  the  fimds 
answered  by  the  garnishee.  The  said  dissolv- 
ing bond  was  the  undertaking  and  obligation 
of  the  firm  of  W.  A.  Mathews  &  Co.,  and 
was  binding  upon  each  member  of  said  firm 
Individually.  The  Judgment  entered  Upon 
said  dissolving  bond  In  said  case  was  binding 
upon  the  said  partnership  and  upon  each  part- 
ner individually,  and  upon  the  funds  of  said 
T.  J.  Felder  In  the  hands  of  the  garnishee. 
In  the  briefs  of  the  plaintiff  In  error  and  in 
the  oral  argument  of  his  counsel  an  attempt 
Is  made  to  raise  other  points,  such  as  that 
the  trial  court  was  without  Jurisdiction,  but 
it  will  be  seen  from  the  foregoing  statement 
taken  almost  verbatim  from  the  direct  bill 
of  exceptions  filed  In  the  case,  that  no  such 
points  are  made. 

George  Gordon  and  Ellis,  Webb  &  Ellis, 
for  plaintiff  In  error.  Williams  &  Harper, 
for  defendants  In  error. 

POWELL,  J.  (after  stating  the  facts  as 
above).    By  Civ.  Code  1895,  S  2638,  "Judg- 


ments may  be  entered  up  and  execution  Issue 
in  the  name  of  a  firm  or  against  a  firm.  And 
service  of  process  on  one  partner  with  a  re- 
turn of  non  est  Inventus  as  to  the  others,  shall 
authorize  a  Judgment  against  the  firm  bind- 
ing all  the  firm  assets  and  the  individual 
property  of  the  one  served."  It  is  insisted 
that,  while  Felder,  on  account  of  not  being 
served  in  the  original  action,  was  not  bound 
individually  by  the  judgment  then  rendered, 
yet  his  partner,  Mathews,  had  as  an  Incident 
of  the  partnership  relation  the  power  to  sign 
the  firm  name  to  the  bond,  thereby  causing 
all  the  partners  to  appear  and  rendering  all 
individually  bound  by  the  Judgment  on  the 
bond.  SecUon  2639  of  the  Civil  Code  of  1895, 
which,  of  course,  is  Implicitly  a  part  of  every 
contract  of  partnership  in  this  state,  pro- 
vides: *'In  all  legal  proceedings  wherein  it 
becomes  necessaiy  for  partners  to  give  bond, 
any  one  of  tbe  partners  may  execute  such 
bond  in  the  firm  name."  It  Is  undoubtedly 
true  that  any  person  voluntarily  appearing 
and  subjecting  himself  to  the  jurisdiction  of 
the  court,  whether  in  person  or  through  some 
other  person  authorized  to  act  for  him,  be- 
comes subject  to  such  Judgment  as  may  be 
rendered.  If  It  is  the  Intention  of  our  law 
that  each  partner  Is  to  have  as  an  incident, 
to  the  contract  of  partnership  an  agency  au- 
thorizing him  voluntarily  to  appear  in  court 
for  partners  not  served,  and  to  submit  them 
individually  to  the  Jurisdiction  of  the  court, 
then  Felder  could  legally  be  held  bound  by 
the  judgment  on  this  bond;  for  such  bonds 
submit  both  the  principal  and  the  surety 
thereon  to  the  Inunediate  judgment  of  the 
court  whenever  the  Initial  liability,  upon 
which  they  are  conditioned.  Is  established. 
It  should  be  kept  In  mind,  however,  that  the 
law  for  many  purposes  recognizes  the  partner- 
ship as  an  entity  distinct  from  the  members 
who  compose  it  Does  section  2639  of  the 
Civil  Code  of  1895  quoted  above,  confer  the 
power  on  each  partner  to  execute  the  bond  on 
behalf  of  the  partnership  as  an  entity,  or  on 
behalf  of  the  partnership  as  Individuals? 
The  section  of  the  Code  last  quoted  should 
be  construed  in  the  light  of  the  preceding 
section  and  of  the  general  law  of  jiartnersbip. 
Under  the  generally  recognized  rule  on  the 
subject,  "one  partner  has  no  Implied  power 
to  enter  an  appearance  In  a  suit  except  for 
the  partnership,  and  cannot  by  such  appear- 
ance, bind  a  partner  personally  and  individ- 
ually who  is  not  within  the  jurisdiction  and 
who  has  not  been  served  with  process." 
Phelps  V.  Brewer,  9  Cush.  (Mass.)  390,  57  Am. 
Dec.  56;  Bowler  v.  Huston,  30  Grat  (Va.) 
266,  32  Am.  Rep.  673 ;  Hills  v.  Rosa,  3  Dall. 
(U.  S.)  331,  1  L.  Ed.  623;  D'Arcy  v.  Ketchum, 
11  How.  (U.  S.)  165,  13  L.  Ed.  648;  Hall  v. 
Lanning,  91  U.  S.  160,  23  L.  Ed.  271;  Story 
on  Partnership  (7th  Ed.)  i  114,  and  note; 
Conley  v.  Chapman,  74  Ga.  709.  Any  part- 
ner may  appear  and  defend  a  suit  in  the 
name  of  the  partnership  and  the  judgment 
will  bind  the  partner  appearing  and  the  part- 
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nership,  but  not  individual  unsenred  part- 
ners, liikewlse,  when  in  defense  of  an  ac- 
tion instituted  against  a  partnership  a  bond 
if  permitted  or  required,  any  partner  may  in 
the  name  of  the  partnership  execute  the 
bond,  and  it  wUl  be  the  binding  obligation 
of  the  partnership  and  of  the  partner  making 
it  The  filing  of  such  a  bond  in  court  sub- 
mits to  the  Jurisdiction  of  the  court  the  paft- 
nershlp  and  the  partner  executing  the  bond. 
The  Judgment  thereon  binds  the  property  of 
the  partnership  and  of  the  member  who  sign- 
ed, but  not  the  individual  property  of  the 
other  partners.  This  generalization,  however, 
is  not  to  be  construed  as  deciding  whether  the 
other  partners  may  not  by  directing  such  a 
bond  to  be  executed  or  by  defending  under  it, 
or^  by  other  acts  of  ratification,  make  them- 
selves individually  liable  upon  it  See  Free- 
man V.  Carhart,  17  Ga.  348. 
Judgment  aflSrmed. 


(3  Ga.  App.  83) 

NATION  V.  JONES.    (No.  525.) 
(Court  of  Appeals  of  Georgia.    Nov.  25.  1907.) 

1.  Writ  of  Error  — Bill  of.  Exceptions  — 
Failure  to  Certify— Time— Dismissal. 

Where  it  appears  from  the  bill  of  excep- 
tions that  it  was  duly  tendered  to  the  trial 
judge,  a  mere  failure  on  his  part  to  certify  the 
same  within  the  prescribed  time  shall  be  no 
cause  for  dismissal. 

2.  Bankruptcy— Discharge— Evidence. 

Judgments  based  on  provable  debts  are  re- 
leased by  the  discharge  of  the  judgment  debtor 
in  bankruptcy.  Therefore,  in  a  claim  case,  a 
certificate  of  discharge  in  bankruptcy  of  the 
defendant  in  fi.  fa.  is  admissible  in  evidence  as 
the  basis  of  an  attack  by  the  claimant  on  the 
judgment  against  the  defendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  6,  Bankruptcy,  S  841.] 

8.  Trial— Misleading  Instructions. 

A  charge  containing  a  correct  statement  of 
an  abstract  principle  of  law,  but  not  applicable 
to  the  evidence,  and  tending  to  mislead  the  jury 
and  prejudice  the  rights  of  one  of  the  litigants, 
is  reversible  error. 

[Ed.  Note.— For  cases  in  point,  see  Ont  Dig. 
vol.  40,  Trial.  S  596.] 
4.  Execution— Claim— Title— Evidence. 

The  claimant  fully  established  by  uncon- 
tradicted evidence  her  title  to  the  property  in 
dispute;  and  the  verdict  finding  the  property 
Bubject  should  be  set  aside,  and  a  new  trial 
ordered. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  21,  Eixecution,  §  573.] 

(Syllabns  by  the  Court) 

EJrror  from  Superior  Court,  Cherokee  Coun- 
ty; Geo.  F.  Gober,  Judge. 

Action  by  R.  F.  Jones  against  one  Nation. 
Plaintiff,  having  recovered  judgment  levied 
on  a  horse  as  the  property  of  the  defendant, 
whereupon  Alice  Nation  filed  a  claim.  A 
jnstice^s  judgment  against  claimant  was  af- 
firmed on  appeal  to  the  superior  court,  and 
from  an  order  denying  the  claimant's  motion 
for  a  new  trial  she  brings  error.    Reversed. 

Ei.  W.  Coleman  and  J.  P.  Brooke,  for  plain- 
tiff in  error.  P.  P.  Du  Pre  and  Payne,  Jones 
&  Jones,  for  defendant  in  error. 


HILfL,  C.  J.  This  was  a  claim  case,  In 
which  a  Judgment  was  rendered  against  the 
claimant  in  a  justice  court  It  was  appealed 
to  a  Jury  in  the  superior  court  The  plaintiff 
in  fi.  fa.  had  the  execution  in  his  favor  levied 
upon  a  horse  as  the  property  of  the  defendant 
in  execution.  A  claim  to  the  horse  was  in- 
terposed by  the  wife  of  the  defendant  The 
burden  of  proof  was  shifted  from  the  plain- 
tiff in  fi.  fa.  to  the  claimant  by  the  Introduc- 
tion of  the  execution,  with  the  levy,  and  evi- 
dence that  since  the  rendition  of  the  Judg- 
ment the  horse  levied  upon  had  been  in  the 
possession  of  the  defendant  In  fl.  f a.  The 
claimant  met  the  presumption  against  her, 
arising  from  these  facts,  by  showing  that  the 
horse  in  question  was  bought  by  her  husband 
In  1900;  that  at  the  time  he  bought  the  horse 
he  made  a  small  cash  payment  and  gave  his 
note  for  $50  for  the  balance  of  the  purchase 
price ;  that  her  husband  being  unable  to  pay 
the  note,  sold  the  horse  to  his  mother,  who 
paid  the  note  for  $50,  and  took  possession 
of  the  horse,  and  kept  possession  of  it  for 
over  four  years  prior  to  her  death;  that  his 
mother  had  fully  paid  him  for  the  horse,  not 
only  in  assuming  and  paying  the  note  for  the 
balance  of  his  purchase  price,  but  by  giving 
him  board  sufficient  to  pay  for  any  Interest 
which  he  had  In  the  horse  on  account  of  the 
cash  payment  which  he  had  made  for  It 
Claimant  further  proved  that  in  1906  her  hus- 
band's mother.  Just  before  her  death,  divided 
her  personal  property  between  his  sister  and 
herself,  giving  to  claimant  the  horse  in  ques- 
tion, and  that  Immediately  upon  the  death  of 
the  mother  she  took  poesessldn  of  the  horse, 
and  she  had  kept  him  In  her  possession  from 
that  date.  She  explained  her  husband's  pos- 
session of  the  horse  subsequent  to  the  sale  to 
his  mother  by  evidence  that  he  had  simply 
used  the  horse  by  x)ermlssion  of  his  mother, 
and  afterwards,  when  the  horse  became  her 
property,  by  her  permission;  that  as'  a  mat- 
ter of  fact  the  horse  had  never  been  other- 
wise In  the  possession  of  her  husband  since 
he  sold  it  to  his  mother  in  1901.  The  Jury, 
under  these  facts  and  the  charge  of  the 
court,  found  that  the  property  levied  upon 
wai^  subject  to  the  execution,  and  the  claim- 
ant filed  a  motion  for  a  new  trial  based  on 
the  general  grounds  and  on  two  special 
grounds. 

1.  A  motion  was  made,  on  the  call  of  this 
case,  to  dismiss  the  bill  of  exceptions  because 
it  was  not  tendered  to  the  Judge  nor  certified 
by  him  within  30  days  from  the  date  of  the 
final  Judgment  on  the  motion  for  a  new 
trial  In  vacation  as  provided  by  law.  Prior 
to  the  act  of  1896  (Laws  Ga.  1896,  p.  45)  this 
would  have  been  a  good  ground  for  dismissal, 
but  since  that  act  It  would  not  be  a  good 
ground  of  dismissal,  unless  it  should  affirma- 
tively appear  that  the  failure  of  the  Judge 
to  sign  and  certify  the  bill  of  exceptions 
within  the  time  prescribed  by  law  was  caus- 
ed by  some  act  of  the  plaintiff  in  error  or  his 
counsel.    From  the  recital  In  the  bill  of  ex- 
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ceptloQs  it  appears  that  It  was  tendered  to 
the  Judge  within  the  time  required  by  law, 
but  the  actual  date  of  the  Judge's  certificate 
was  subsequent  to  the  30  days  from  the  ren- 
dition of  the  Judgment  in  vacation  overrul- 
ing the  motion  for  a  new  trial.  The  Judge 
having  certified  that  the  bill  of  exceptions 
was  tendered  to  him  within  the  30  days,  un- 
der the  terms  of  the  above  act  of  the  Leg- 
islature, the  motion  to  dismiss  Is  denied. 
Stamps  T.  Hardigree,  100  Ga.  160,  28  S.  E. 
41;  Clegg  Lumber  Co.  v.  Railway  Co.,  123 
Ga.  603,  51  S.  B.  575;  Johnson  v.  Tanner,  126 
Ga.  718,  56  S.  E.  80. 

2.  The  special  grounds  are  as  follows:  (1) 
Because  the  court  erred  In  refusing  to  admit 
in  evidence  a  certificate  of  discharge  in  bank- 
ruptcy, issued  by  the  United  States  District 
Court  for  the  Northern  District  of  Georgia 
to  the  defendant  in  fi.  fa.,  dated  subsequently 
to  the  rendition  of  the  Judgment  against  him. 
(2)  That  the  court  erred  in  charging  the  Jury 
that  an  Insolvent  person  cannot  make  a  valid 
gift  to  the  injury  of  his  existing  creditors 
because  this  law  was  not  applicable  to  the 
facts  in  this  case,  as  the  only  evidence  of  a 
gift  was  of  the  horse  to  the  claimant  by  her 
mother-in-law,  and  there  was  no  evidence 
whatever  that  the  mother-in-law  at  the  time 
of  the  gift  was  either  insolvent  or  owed  any 
debts.  A  Judgment  founded  upon  a  provable 
debt,  which  Is  entered  after  the  filing  of  the 
petition  and  before  the  discharge  of  the 
bankrupt,  is  also  provable,  and  is  released 
by  the  discharge  of  the  Judgment  debtor  in 
bankruptcy,  unless  it  falls  within  the  ex- 
ceptions contained  in  the  bankrupt  act.  The 
certificate  of  discharge,  therefore,  we  think 
was  admissible  as  a  basis  of  proof  showing 
that  the  Judgment  of  the  plaintiff  in  fl.  fa. 
and  the  debt  upon  which  it  was  based  were 
released  by  said  discharge  In  bankruptcy. 
Moore  ▼.  Trounstlne,  126  Ga.  116,  54  a  Bl 
810;   6  Cyc.  401,  402. 

3.  Under  the  undisputed  facts  in  the  rec- 
ord, the  charge  of  the  court  objected  to,  that 
"an  insolvent  person  cannot  make  a  valid 
gift,  to  the  injury  of  his  existing  creditors," 
was  inapplicable,  and  tended  to  mislead 
the  Jury  and  to  prejudice  the  rights  of  the 
claimant  The  court  in  its  order  approving 
this  ground  of  the  motion  for  a  new  trial 
makes  this  explanatory  note:  "Plaintiff  in 
fl.  fa.  insisted  that  defendant  in  fi.  fa.  was 
insolvent,  and  this  debt  was  in  existence 
when  defendant  in  fi.  fa.  gave  what  he  had 
paid  for  horse  to  his  mother.  For  this  rea- 
son I  gave  charge."  There  was  no  evidence 
whatever  that  the  defendant  in  fi.  fa.  had 
ever  given  his  Interest  in  the  horse  to  his 
mother;  on  the  contrary,  the  evidence  was 
undisputed  that  his  mother  had  fully  paid 
him  for  his  interest  in  the  horse,  and  had 
also  paid  the  balance  of  the  purchase  price 
for  the  horse.  The  only  evidence  of  a  gift 
was  as  to  that  of  the  horse  to  the  claimant 
by  her  mother-in-law  Just  before  her  death; 
and  there  was  no  evidence  that  this  donor 


was  insolvent  or  owed  any  debts.  IBven  if  the 
charge  was  applicable  under  any  evidence  as 
explained  by  the  Judge's  note,  we  think  it 
should  have  been  limited,  in  its  application, 
to  that  particular  evidence,  and  not  have 
been  left  where  it  would  probably  have  been 
applied  by  the  Jury  to  the  gift  of  the  horse 
by  the  mother-in-law  to  the  daughter-in-law. 

4.  We  think,  under  the  uncontradicted  evi- 
dence in  this  case,  that  the  claimant  success- 
fully carried  the  burden  cast  upon  her,  and 
clearly  established  her  title  to  the  horse. 
We  think  all  the  essentials  of  a  valid  gift 
by  the  mother  to  the  daughter  are  fully 
shown  by  the  evidence.  The  horse  was  un- 
questionably the  property  of  the  mother,  and 
had  been  so  for  over  four  years.  Just  be- 
fore she  died  she  gave  the  horse  in  question 
to  the  claimant,  her  daughter-in-law,  and  it 
was  clear  that  the  gift  was  intended  to  be 
absolute  only  in  the  event  of  death.  In  oth- 
er words,  we  think  that  the  alleged  gift 
could  only  be  construed  as  a  donatio  causa 
mortis  and  not  as  a  gift  inter  vivos.  Im- 
mediately on  the  death  of  the  donor  the 
donee  took  possession  of  the  horse,  and  it 
was  her  property  before  and  at  the  time  of 
the  rendition  of  the  Judgment  against  the  de- 
fendant in  fi.  fa.  The  possession  of  the 
horse  by  the  defendant  In  fi.  fa.  since  the 
rendition  of  the  Judgment  against  him  was 
fully  explained  by  the  evidence,  and  was 
shown  to  have  been  entirely  consistent  with 
the  title  of  the  claimant.  We  think  the 
verdict  i^  this  case  is  unwarranted  by  the 
evidence,  and  a  new  trial  should  have  been 
granted. 

Judgment  reversed. 

(3  Ga.  ApxK  U2) 
HICKS  T.  HAMII/rON.     (No.  602.) 
(C6urt  of  Appeals  of  Georgia.     Nov.  26,  1907.) 

1.  Bills  and   Notes  — Acjtion  on  Draft — 
Dbclabation. 

In  a  suit  brought  by  the  bona  fide  holder 
of  a  draft  against  the  acceptor,  a  demurrer  to 
the  declaration,  on  the  ground  that  the  specific 
date  of  the  transfer  is  nowhere  set  forth,  was 

Sroperly  overruled,  where  it  appeared  from  the 
eclaration  that  the  transfer  was  made  before 
maturity,  and  that  the  action  was  not  barred 
by   the  statute  of  limitations. 

(a)  Such  a  declaration  ia  not  demurrable  on 
the  ground  that  it  does  not  allege  that  the 
drawer  was  either  a  corporation  or  a  partner- 
ship. Complaints  of  defects  in  the  transfer  and 
assignment  of  the  acceptances  could  only  be 
presented  by  an  appropriate  plea. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  fifi  444-162.] 

2.  Pleading — Stbikino  Plea. 

It  is  error  to  strike,  on  oral  motion  or 
general  demurrer,  a  plea  which,  though  defective 
in  several  paragraphs,  contains  one  paragraph 
which  properly  presents  a  substantial  issue. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  §§  1102-1110.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Sylvester ;    Frank 
Park,  Judge. 
Action  by  Hariy  Hamilton  against  B.  N. 
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Hicks.     Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

Payton  &  Hay,  for  plaintiff  in  error.  Pol- 
hill  &  Foy,  for  defendant  In  error. 

RUSSEI4L,  J.  There  can  be  no  doubt  that 
the  rulings  of  the  court  were  right,  except 
in  striking  defendant's  plea.  Plaintiff  filed 
a  complaint  in  short  form  on  two  acceptan- 
ces. Defendant  demurred.  Plaintiff  amend- 
ed. Demurrer  overruled.  Defendant  pleaded. 
Plea  stricken.  No  evidence.  Judgment  for 
plaintiff.  The  rencounter  was  brief,  the  re- 
sult decisive.  This  Is  the  story  of  the  ac- 
tion told  by  the  record  as  It  appears  In  black 
and  white.  We  know  not  (for  upon  this  the 
record  does  not  speak)  how  lengthy  the  war 
of  words,  how  deep  the  delving  for  author- 
ities, how  loud  the  thunder  of  oratory,  nor 
how  extensive  was  the  work  of  sapper  and 
miner  In  the  court  below.  However  this 
was,  the  legal  battle  Is  now  history,  preserv- 
ed In  the  record,  and  It  Is  our  duty  critically 
to  inspect  the  strategic  positions  occupied  by 
the  contending  parties  and  decide  whether 
the  victor  is  justly  entitled  to  his  Judgment, 
whether  that  judgment  Is  right  which  pro- 
claimed the  plaintiff  victor.  The  position 
and  defenses  occupied  by  the  contending  par- 
ties are  well  defined  by  the  pleadings,  ex- 
cept that  in  respect  to  the  defendant's  plea 
it  Is  certified  by  the  Judge  that  it  was  de- 
stroyed by  being  struck  by  an  oral  motion. 

Omitting  Immaterial  portions,  the  petition 
averred:  "Second.  That  the  said  R.*N.  Hicks 
is  Indebted  to  your  petitioner  in  the  sum 
of  one  hundred  and  nineteen  and  ^Vioo 
dollars,  upon  two  certain  accepted  drafts 
drawn  by  the  Continental  Manufacturing 
Company  against  said  R.  N.  Hicks  and  trans- 
ferred to  petitioner  for  value  received  and 
before  due,  said  drafts  dated  January  14, 
1907,  and  one  for  $62  due  80  days  after  date, 
and  one  for  $57.70  due  on  or  before  the  first 
Monday  In  February,  1907,  a  copy  of  which 
drafts  are  hereto  attached,  which  drafts  pro- 
vide for  the  payment  of  reasonable  attor- 
ney's fees.  Third.  That  on  the  8th  day  of 
March,  1907,  plaintiff's  attorneys  gave  the 
defendant  written  notice  of  the  plaintiff's 
intention  to  bring  suit  on  said  drafts  In  the 
city  court  of  Sylvester,  returnable  to  the 
April  term,  1907,  as  provided  by  law  in  suits 
for  the  recovery  of  attorney's  fees.  Fourth. 
That  said  drafts  are  past  due,  and  the  de- 
fendant refuses  to  pay  the  same.  Wherefore, 
your  petitioner  prays  that  process  may  is- 
sue requiring  the  said  R.  N.  Hicks  to  be  and 
dppear  at  the  next  term  of  this  court  to  an- 
swer this  complaint."  Attached  to  the  peti- 
tion were  copies  of  two  drafts  drawn  by  "S. 
C.  M.  Cash,  Continental  Manufacturing  Co.," 
one  dated  January  14,  1907,  Birmingham, 
Ala.,  at  30  days  sight  and  payable  at  Birm- 
ingham, Ala.,  and  the  other  dated  January 
17,  1907,  payable  on  or  before  the  first  Mon- 


day in  February,  1907,  at  Sylvester,  Ga.  Up- 
,  on  each  appears  the  following  writing:  "Ac- 
cepted, R.  N.  Hicks."  And  on  the  back  of 
each  is  the  following  indorsement:  ''Sold 
to  Harry  Hamilton  without  recourse  l>efore 
maturity.  Continental  Manufacturing  Com- 
pany, S.  0.  M.  Cash,  Mgr." 

The  defendant  demurred  because:  (1) 
"The  specific  date  of  the  alleged  transfer  to 
plaintiff  of  the  drafts  sued  on  is  nowhere 
set  forth,  nor  is  the  defendant  In  any  way 
put  on  notice  of  the  date  or  place  of  such 
alleged  transaction."  (3)  "It  is  nowhere  al- 
leged or  set  forth  that  the  Continental  Man- 
ufacturing Company  is  a  corporation  or  that 
such  company  is  a  partnership,  nor  is  it  al- 
leged that  the  individual  who  is  alleged  to 
have  transferred  the  drafts  in  question  to 
the  plaintiff  had  any  such  authority  from  the 
Continental  Manufacturing  Company  to  do 
so."  (4)  *'It  is  nowhere  alleged  in  plain- 
tiff's declaration  that  the  person  making  the 
alleged  transfers  was  acting  within  the 
sphere  of  his  employment  in  so  doing."  (5) 
"The  date  and  place  of  the  alleged  accept- 
ance of  the  drafts  sued  on  Is  nowhere  set 
forth  with  suflQcIent  particularity."  It  Is  not 
necessary  to  refer  to  the  second  special  de- 
murrer, because  it  is  conceded  that  the  de- 
fect therein  alluded  to  was  cured  by  amend- 
ment. 

The  first  paragraph  of  the  defendant's  de- 
murrer contended  that  the  date  and  place  of 
the  alleged  transfer  of  the  draft  ought  to  be 
alleged  in  the  petition.  We  cannot  see  where- 
in the  place  of  transfer  can  be  materlaL  The 
drafts  were  drawn  (according  to  the  copies 
attached  to  the  petition  and  thus  made  a  part 
of  it)  at  Birmingham,  Ala. ;  and  the  written 
assignments  would  be  valid  or  legal  either 
there  or  in  Georgia.  The  drafts  were  pre- 
sumably accepted  (in  the  absence  of  anything 
appearhig  to  the  contrary)  at  Bridgeboro,  Ga. 
An  allegation  of  the  time  of  the  assignment 
or  transfer  is  essential,  but  we  think  the  al- 
legations of  the  petition  suflSciently  conform 
to  the  requirement  of  law  upon  this  subject 
In  Bond  V.  Central  Bank,  2  Ga.  92,  it  was 
held  that  "there  must  be  a  time  averred  in 
the  writ  when  every  material  or  traversible 
fact  transpires;"  and  in  the  decision  (page 
100)  it  was  said :  "The  writ  mast  aver  a  time 
when  every  material  or  traversible  fact  tran- 
spires. It  must  allege  all  the  circumstances 
necessary  for  the  support  of  the  action,  and 
contain  a  statement  of  the  •  •  •  time  and 
place  with  such  precision,  certainty,  and 
clearness  that  the  defendant,  knowing  what 
he  is  called  upon  to  answer,  may  be  able  to 
plead  a  direct  and  unequivocal  defense,  and 
that  the  Jury  may  be  able  to  give  a  complete 
verdict  upon  the  issue,  and  that  the  court, 
consistently  with  the  rules  of  law,  may  give 
a  certain  and  distinct  Judgment  upon  the 
premises."  Cowp.  R.  682;  6  East  R.  422; 
and  5  Tr.  Rep.,  623.    The  acceptances  are 
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Bet  forth  as  part  of  the  petition  and  the  date 
of  their  maturity  is  apparent  The  plaintiff 
then  alleges  that  they  were  transferred  be- 
fore maturity.  It  is  therefore  plainly  to  be 
seen  that  the  action  is  not  barred  by  the  stat- 
ute of  limitations;  and  for  that  reason 
the  defendant  Is  not  placed  in  any  uncertain- 
ty as  to  his  preparation  for  that  defense.  In 
Warren  v.  Powell,  122  Ga.  4,  49  S.  E.  730,  it 
was  held  that  "there  must  be  time  averred  In 
the  writ  showing  when  every  material  or 
traversible  fact  transpires  •/*  and  that  a  spe- 
cial demurrer  attacking  the  petition,  on  the 
ground  that  no  time  was  stated,  should  have 
been  sustained.  We  cheerfully  follow  and 
adhere  to  the  ruling  in  this  case,  as  well  as 
the  ruling  in  the  Bond  Case,  but  it  Is  unnec- 
essary, nor  do  we  deem  it  advisable,  to  ex- 
tend the  rule  further  than  it  is  defined  in 
these  decisions.  In  the  Warren  Case,  supra, 
It  appeared  on  the  face  of  the  petition  that 
the  cause  of  action  was  barred.  As  well 
stated  by  Judge  Lamar  in  delivering  the  opin- 
ion :  "The  rules  of  pleading  have  been  adopt- 
ed partly  with  a  view  of  saving  both  the  par- 
ties and  the  public  the  trouble  and  expense 
of  an  unnecessary  trial.  A  defendant  is  not 
bound  to  avail  himself  of  the  benefit  of  the 
statute  of  limitations.  But,  if  he  intends  to 
do  80,  It  would  be  a  useless  consumption  of 
time  to  enter  upon  the  hearing  and  introduce 
evidence  to  estobllsh  the  existence  of  a  cause 
of  action  which  the  plaintiff  admitted  to  be 
barred.  If,  by  a  special  demurrer,  the  latter 
attacks  the  sufladency  of  the  petition  on  the 
ground  that  no  date  is  alleged,  he  is  entitled 
to  an  order  requiring  the  plaintiff  to  make 
«nch  an  averment,  not  only  to  enable  him  to 
know  the  time  of  the  action  referred  to  and 
to  prepare  his  evidence  accordingly,  but  also 
tbat  he  may  thereafter  demur  If  It  should  ap- 
pear that  the  cause  of  action  was  barred, 
and  thus  avoid  a  useless  hearing."  In  this 
case  the  petition  makes  plain  that  the  case  at 
bar  Is  not  Identical,  as  to  its  facts,  with  that 
case.  The  petition  meets  both  of  the  require- 
ments stated  by  Justice  Lamar.  Our  holding 
is  further  supported  by  the  ruling  in  the 
Bond  Case,  supra,  where  the  court  says  (page 
100) :  **The  real  date  need  not  be  stated." 
Construing  this  with  the  language  of  the  de- 
cision In  Warren  v.  Powell,  we  understand 
the  word  "real"  to  be  uspd  In  the  sense  of 
"exact";  and  therefore  hold  that,  while  the 
time  must  be  stated  so  that  the  defendant  can 
be  sufl^clently  informed  to  prepare  his  de- 
fense and  to  demur,  the  statement  of  time 
sbould  be  Efc)  defined  as  to  deprive  the  de- 
fendant of  none  of  his  rights.  Taking  the 
allegations  of  the  petition  with  tbe  contents 
of  the  copy  notes  attached  thereto,  the  de- 
fendant was  deprived  of  none  in  this  case; 
and  there  was  therefore  no  error  In  overrul- 
ing the  special  demurrer.  What  we  have  said 
likewise  disposes  of  the  fifth  ground  of  the 
<lenQnrrer. 


The  third  and  fourth  paragraphs  of  the  de- 
fendant's demurrer  were  properly  overruled 
because,  the  Continental  Manufacturing  Com- 
pany not  being  a  party  to  the  case,  It  was 
Immaterial  whether  it  was  a  corporation  or 
a  partnership.  If  It  had  been  material,  the 
defendant  could  have  raised  the  point  by  ap- 
propriate plea  averring  that  such  Inquiry 
would  let  In  some  valid  defense  of  which 
otherwise  he  would  be  deprived.  Civ.  Code 
1895,  §  3G98;  Johnson  v.  Cobb,  100  Ga.  139, 
28  S.  E.  72 ;  Andrews  v.  John  Church  Co.,  1  Ga. 
App.  500,  58  S.  B.  530.  As  said  before,  we 
think  the  questions  raised  by  the  third  and 
fourth  paragraphs  of  the  defendant's  de- 
murrer were  Immaterial  because  the  Con- 
tinental Manufacturing  Company  was  not  a 
party  to  the  case;  but,  even  If  It  had  been  a 
party,  the  defendant  could  not  have  contract- 
ed with  that  company,  and  then  denied  its 
legal  existence.  Miss.  R.  Co.  v.  Plant,  58  Ga. 
168;  Wilson  v.  Sprague  M.  Co.,  55  Ga.  673. 
There  was  no  error  In  overruling  all  of  the 
grounds  of  the  demurrer. 

We  think,  however,  that  the  court  erred 
In  striking  the  defendant's  plea  as  a  whole. 
And,  Inasmuch  as  It  was  not  attacked  by 
special  demurrer,  we  are  of  the  opinion  that 
the  court  was  in  error  in  striking  any  por- 
tion of  It  .  The  plea  was  defective  in  many 
respects.  The  second  paragraph  merely  de- 
nies Indebtedness.  Since  the  pleading  act  of 
1893  (Civ.  Code  1895,  fi  5050)  general  denial 
of  indebtedness  is  prohibited.  This  para- 
graph states  only  a  conclusion  of  the  pleader, 
and  offers  no  reason  why  the  plaintiff  should 
not  have  judgment  against  the  defendant. 
It  is  no  defense.  Camp  v.  Young,  119  Ga. 
981,  47  S.  B.  560  (4) ;  Johnson  v.  Cobb,  100  Ga. 
139,  28  S.  E.  72;  Lester  ▼.  Mcintosh,  101  Ga. 
675,  29  S.  E.  7;  Wood  v.  Roberts,  97  Ga. 
254,  22  S.  E.  988;  Smith  v.  Holbrook,  99  Ga. 
256,  25  S.  E.  627.  The  title  of  the  holder  of 
these  acceptances  could  not  be  inquired  into 
except  to  let  In  a  meritorious  defense  of 
which  the  defendant  would  otherwise  be  de- 
prived, and  for  that  reason  there  was  no 
merit  in  the  latter  portion  of  the  second 
paragraph  of  the  defendant's  plea,  and  the 
same  principle  applies  to  the  third  paragraph. 
These  paragraphs  could  have  been  reached  by 
proper  special  demurrer.  But  the  fourth 
paragraph  of  the  plea,  by  an  unequivocal  de- 
nial of  all  the  other  paragraphs  of  the  dec- 
laration, properly  raised  an  Issue  and  called 
for  proof  of  the  allegation  contained  In  the 
third  paragraphs  of  the  petition.  Since  It 
has  been  held  that  a  defendant  may,  in  one 
paragraph,  deny  the  allegations  of  all  the 
paragraphs  of  a  plaintiff's  petition,  we  think 
that  the  averment  of  the  fourth  paragraph  of 
the  answer,  that  "defendant  denies  the  re- 
mainder of  the  plalntifiTs  declaration,"  Is  a 
sufficient  denial  of  both  paragraphs  3  and  4 
of  the  petition.  If  the  defective  paragraphs 
of  the  defendant's  answer  had  been  stricken 
on  special  demurrer,  there  would  still  have 
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remained,  as  an  Issue  to  be  tried  before  the 
jury,  the  question  as  to  whether  the  defend- 
ant had  been  given  the  written  notice  alleged 
in  paragraph  3  of  the  petition.  It  was  only 
by  proving  this  allegation  that  he  would  be 
entitled  to  recover  attorney's  fees  at  all ;  and 
the  defendant  denies  aosolutely  that  he  had 
been  given  the  written  notice  alleged. 

The  court,  therefore,  erred  In  entering  judg- 
ment for  the  attorney's  fees,  especially  as 
there  was  a  demand  for  trial  by  jury.  True, 
after  the  plea  had  been  stridden,  no  proof 
that  $20  was  a  reasonable  amount  for  attor- 
ney's fees  was  necessary  or  proper  because 
the  amendment  to  the  plaintiffs  petition  al- 
leging that  that  amount  was  reasonable  was 
not  answered,  and  the  defendant's  denial 
that  he  had  been  served  with  written  notice 
had  been  stricken.  The  error  consisted  in 
striking  a  good,  though  defective,  answer, 
on  an  oral  motion.  A  general  demurrer  to  a 
plea  of  which  some  parts  are  sufficient  should 
be  overruled.  Baer  v.  Christian,  83  Ga.  322, 
9  S.  E.  790.  See,  also,  Higginbotham  v.  Con- 
way. 113  Ga.  1155,  39  S.  E.  550;  May  v. 
Jones,  88  Ga.  312.  14  S.  K  552,  (4),  15  K  R, 
A.  637,  30  Am.  St.  Rep.  154;  Treadaway  v. 
Richards,  92  Ga.  264,  18  S.  E.  25.  In  all 
these  cases  the  rule  announced  in  Finney  v. 
Cadwallader,  55  Ga.  75  (3),  is  adhered  to, 
that  "on  general  demurrer  to  a  plea  or  motion 
to  strike  the  same,  if  any  pai*t  of  the  plea 
be  good  in  substance,  the  demurrer  or  motion 
should  be  overruled,  but  the  court  may  and 
ought  to  direct  looseness  to  be  cured  by  amend- 
ment, and,  if  the  defendant  refuses  to  amend 
in  that  respect,  the  plea  should  then  be 
stricken  as  if  standing  upon  special  demur- 
rer." The  force  of  the  reason  for  this  rule 
has  been  increased,  rather  than  diminished, 
since  the  passage  of  the  pleading  act  of  1893. 
Counsel  for  defendant  in  error  insists  in  his 
brief  that  the  defendant  did  not  offer  to 
make  any  amendment  to  his  answer,  as  will 
be  seen  from  the  bill  of  exceptions.  It  does 
not  appear  from  the  bill  of  exceptions  that 
the  court  directed  the  counsel  to  amend.  It 
may  therefore  be  assumed  that  no  such  di- 
rection was  given  by  the  court,  and  this  (and 
not  that  the  counsel  must  offer  to  amend)  is 
the  requirement  of  the  rule  in  Finney's  Case, 
supra.  If  the  defendant  had  amended  (con- 
curring in  the  opinion  that  certain  para- 
graphs of  his  answer  were  defective)  by 
striking  all  of  his  answer  except  the  formal 
portions  and  the  fourth  paragraph,  he  would 
still  have  had  an  answer  with  the  issue  on 
the  subject  of  attorney's  fees  properly  pre- 
sented. Consequently  he  would  have  been 
entitled  to  go  to  the  jury  on  the  question  of 
the  service  of  the  written  notice;  and,  if  he 
had  disproved,  to  the  satisfaction  of  the  jury, 
the  allegations  of  the  third  paragraph  of  the 
petition,  which  he  denied,  he  would  at  least 
have  been  relieved  from  the  Judgment  for 
the  attorney's  fees. 

Judgment  reversed. 


C8  Ga.  App.  M) 
L0NSPORD  et  al.  r.  SUTTON.    (No.  667.) 
(Court  of  Appeals  of  Georgia.  *  Nor.  25,  1907.) 

Nkw  Tbialt— Motion— Amenokent. 

^  Id  a  claim  case  the  property  was  found 
subject,  and  the  claimant  made  a  motion  for  a 
new  trial.  The  name  of  the  claimant  did  not 
appear  in  the  title  of  the  case  or  in  the  body  of 
the  motion,  but  it  was  expressly  stated  that  the 
motion  was  made  b^  the  claimant.  On  the  back 
of  the  original  motion  as  filed,  the  case  was  en- 
titled in  the  name  of  the  claimant  as  the  mo- 
vant eo  nomine.  Subsequently  several  consent 
orders  were  granted  postponing  the  hearing  of 
the  motion,  in  which  orders  the  title  of  the  case 
was  stated,  giving  the  name  of  the  claimant  as 
the  movant,  and  m  them  the  claimant,  by  name, 
was  recognized  by  court  and  counsel  as  the 
movant.  Held:  (1)  An  amendment  inserting 
the  name  of  the  claimant  in  the  face  of  the 
motion  for  new  trial  should  have  been  allowed. 
(2)  Such  amendment  did  not  add  a  new  party  to 
the  motion  for  new  trial.  (3)  The  maxim,  "Id 
certum  est  quod  certum  reddi  potest,"  was  ap- 
plicable. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  New  Trial.  S  282.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Sylvester;  Frank 
Park,  Judge. 

Action  by  R.  L.  Sutton  against  W.  D. 
Lunsford  and  others,  in  which  Mary  B.  Lruns- 
ford  filed  a  claim  to  property  levied  on  under 
an  execution.  An  order  was  entered  denying 
claimant's  motion  for  a  new  trial,  and  refus- 
ing to  approve  claimant's  brief  of  evidence^ 
and  she  brings  error.    Reversed. 

L.  D.  Passmore  and  Mark  Tison,  for  plain- 
tiff in  error.  Polhill  &  Foy,  for  defendant 
in  error. 


HILLi.  C.  J.  This  was  a  claim  case  in 
which  the  property  was  found  subject  to  the 
execution.  The  claimant  filed  a  motion  for 
a  new  trial,  entitling  the  case  in  which  the 
motion  was  filed  as  that  of  the  plaintiff  in 
fl.  fa.  against  the  defendant  in  fi.  fa.,  and 
stating  that  the  motion  for  a  new  trial  was 
made  after  verdict  and  judgment  for  the 
plaintiff  in  fl.  fa.  After  the  case  was  thus 
stated,  there  followed,  in  the  body  of  the  mo- 
tion, the  following:  **The  claimant,  being  dis- 
satisfied with  the  verdict  and  judgment  in 
said  case,  comes  during  said  term  of  the 
court,"  etc  Nowhere  in  the  title  of  the  case, 
nor  in  the  body  of  the  motion,  is  the  name 
of  the  claimant  who  makes  the  motion  stat- 
ed. This  motion  was  filed,  and  on  the  back 
the  case  was  stated  as  it  was  entitled  Inside, 
except  that  the  name  of  the  claimant,  Mary 
B.  Lunsford,  was  added.  On  this  motion  for 
a  new  trial  as  thus  filed,  the  jWge  of  the 
court  in  which  the  case  was  pending  granted 
a  rule  nisi  as  follows:  "Read  and  consider- 
ed. It  is  ordered  that  plaintiffs  in  fL  fa. 
show  cause  before  me  at  Sylvester,  Ga.,  at 
10  o'clock  on  the  30th  day  of  March,  1907, 
why  the  foregoing  motion  should  not  be 
granted,"  etc.  The  court  also  passed  the  fol- 
lowing order:  "The  claimant  having  made 
a  motion  for  a  new  trial  in  said  case  on  the 
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groandfl  therein  stated,  and  said  grounds 
haying  been  approted  by  the  court,  and  It 
appearing  that  It  is  impossible  to  file  a  brief 
of  testimony  in  said  case  before  adjournment 
of  court,  it  Is  ordered,'*  etc.  On  the  day 
fixed  for  the  hearing  of  the  motion,  a  consent 
order  postponing  the  hearing  of  the  motion 
and  the  filing  of  the  brief  was  passed,  which 
order  was  as  follows:  "R.  L.  Sutton,  Plain- 
tiff in  Fi.  Fa.,  v.  W.  D.  Lunsford.  W.  A.  Whld- 
don,  T.  S.  Harris,  Defendants  in  Fi.  Fa.,  Mrs. 
Mary  E.  Lunsford,  Claimant  In  the  City 
Court  of  Sylvester.  Motion  for  New  Trial." 
Then  follows  the  order  of  the  court  granted 
by  consent  of  counsel  postponing  the  hearing 
of  the  motion  until  April  20,  1907.  On  April 
20th  a  further  order,  by  consent,  was  grant- 
ed* postponing  the  hearing  of  the  motion,  and 
in  that  order  the  case  was  again  entitled  as 
in  the  consent  order  of  March  30th,  and  on 
April  20th  the  hearing  of  the  motion  was 
again  postponed  by  consent  until  May  12th; 
ihe  motion  being  entitled  as  in  the  two  pre- 
ceding orders.  On  the  hearing  of  the  motion, 
counsel  for  the  movant  (after  stating  that 
the  word  "claimant"  In  the  original  motion 
referred  to  Mrs.  Mary  E.  Lunsford,  whose 
name  had  been  inadvertently  omitted  from  It, 
but  had  been  placed  on  the  back  of  that 
motion  when  filed,  and  who  had  been  sub- 
sequently recognized  by  name  as  the  claim- 
ant in  the  consent  orders,  in  all  of  which 
consent  orders  the  case  In  which  the  motion 
for  new  trialwas  pending  was  properly  en- 
titled, and  in  which  the  name  of  the  claim- 
ant was  given  as  Mrs.  Mary  E.  Lunsford) 
asked  to  amend  the  face  of  the  original  mo- 
tion for  new  trial,  by  adding,  after  the  state- 
ment of  the  case  as  it  appeared  therein^  the 
words  "Mrs.  Mary  B.  Lunsford,  claimant," 
which  amendment  the  court  refused  to  al- 
low, and  the  claimant  excepted.  The  claim- 
ant, Mrs.  Mary  E.  Lunsford,  then  presented 
her  brief  of  evidence  for  the  approval  of 
the  court  and  the  court  in  the  following  or- 
der refused  to  approve  it:  •'The  court  re- 
fuses to  approve  the  brief  of  evidence,  for 
the  reason  that  no  such  case  is  pending;  the 
original  motion  for  a  new  trial  having  no 
party  claimant  set  out,  the  amendment  to 
add  parties  being  refused."  To  this  order 
the  claimant  excepted.  All  the  foregoing 
facts  appear  from  the  record  and  are  veri- 
fied by  the  bill  of  exceptions. 

Under  these  facts,  we  think  the  court 
should  have  allowed  the  amendment  Mrs. 
Mary  E.  Lunsford  was  denominated  the 
claimant  on  the  back  of  the  origUal  motion 
when  filed.  She  was  by  name  recognized  and 
treated  as  the  claimant  who  had  filed  the 
motion  for  new  trial  by  repeated  consent 
orders,  and  in  the  title  of  the  case  in  which 
said  orders  were  passed.  In  view  of  these 
facts,  the  mere  omission  to  state  her  name 
as  claimant  In  the  face  of  the  original  mo- 
tion was  not  material,  and  to  insert  it  In 
view  of  the  facts  above  recited  was  not  add- 
ing a  new  party  to  the  motion  for  a  new 


trial.  The  well  known  maxim,  'Id  certum 
est  quod  certum  reddi  potest,"  is  clearly  ap- 
plicable. We  think  the  court  erred  in  refus- 
ing to  allow  the  amendment,  and  also  in  re- 
fusing to  approve  the  brief  of  evidence  for 
the  reason  stated  In  his  order  of  refusaL 
Judgment  reversed. 


(S  Qa.  App.  UB) 

BEARD  V.  HAMMOCK.    (No.  003.) 

(Court  of  Appeals  of  Georgia.    Nov.  25,  1007.) 

Justices  of  thk  Pbacb—Oebtioeabi— Direc- 
tion OF  VEBDIOT— CONFLICTINO  EVIDENCE. 

The  evidence  being  conflicting  on  the  ques- 
tion whether  the  oral  contract  sued  on  was  an 
original  undertaking,  and  therefore  binding;,  or 
was  a  promise  to  answer  for  the  debt  or  default 
of  another,  and  therefore  violative  of  the  stat- 
ute of  frauds,  the  judge  of  the  superior  court 
erred  in  rendering  final  judgment  upon  a  cer- 
tiorari brought  to  review  a  verdict  in  favor  of 
the  plaintiff. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Justices  of  the  Peace,  S  816.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Randolph  Coun- 
ty;  W.  C.  Worrlll,  Judge. 

Action  by  W.  J.  Beard  against  R.  G.  Ham- 
mock. A  justice's  judgment  was  rendered 
in  favor  of  plaintlfF,  and  defendant  brought 
certiorari  to  the  superior  court,  where  final 
Judgment  was  rendered  in  favor  of  defendant, 
and  plaintiff  brings  error.    Reversed. 

Beard  sued  Hammock  in  a  justice  court  on 
the  following  account:  '*To  damage  for 
breach  of  contract  which  was  substantially 
as  follows:  $68.80.  During  the  year  1906 
there  was  a  negro,  Sam  Cox  by  name,  work- 
ing for  W.  J.  Beard.  During  the  year  1906 
R.  G.  Hammock,  desiring  to  work  the  said 
negro  Ih  1907,  took  him  from  the  fields  of 
W.  J.  Beard  to  Coleman  and  there  contracted 
with  him.  Returning,  the  said  R.  G.  Ham- 
mock did  tell  the  said  W.  J.  Beard  that  he 
had  contracted  with  the  negro  to  work  for 
him  during  the  year  1907,  and  that  If  he, 
the  said  W.  J.  Beard,  would  pay  the  said 
negro  for  all  the  work  which  he  did  for  him 
during  the  balance  of  the  year  1906,  he,  R. 
Q.  Hammock,  would  on  or  before  January  1, 
1907,  pay  to  the  said  W.  J.  Beard  the  sum  of 
$68.80,  ]67hich  amount  the  said  negro  then 
owed  to  said  W.  J.  Beard,  and  which  amount 
has  never  been  paid  to  W.  J.  Beard,  but  is 
now  owing  to  him,  as  the  said  W.  J.  Beard 
has  kept  his  part  of  the  contract,  although 
he  could  have  made  his  money,  or  a  good 
part  thereof,  by  holding  up  a  part  of  the 
negro's  wages,  but,  relying  on  the  promise 
of  R.  G.  Hammock,  he  did  pay  to  the  negro 
for  all  work  which  he  did."  Hammock 
pleaded  the  statute  of  frauds.  The  contract 
was  not  in  writing.  According  to  Beard's 
testimony  the  transaction  took  place  as  set 
out  in  the  statement  of  the  cause  of  action 
above.  Hammock  testified  that  he  agreed 
that  if  Beard  would  work  the  negro  till  the 
end  of  the  year,  and  let  him  have  only  iieo> 
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essary  living  expenses,  and  would  credit  the 
remainder  of  his  wages  on  the  $68.80,  he 
would  pay  the  balance  which  might  then  be 
due.  The  Jury  found  for  the  plaintiff.  The 
defendant  brought  certiorari.  The  Judge  of 
the  superior  court  sustained  It,  and  ren- 
dered final  judgment  in  favor  of  the  defend- 
ant   To  this  Judgment  Beard  excepts. 

H.  H.  Turner,  for  plaintiff  in  error.  Robt 
L.  Moye  and  G.  L.  Qlessner,  for  defendant 
in  error, 

POWELIi,  J.  (after  stating  the  facts  as 
above).  Under  Beard's  version  Hammock's 
contract  was  an  original  undertaking,  not 
within  the  purview  of  the  statute  of  frauds. 
According  to  Hammock's  testimony  it  was  an 
agreement  to  answer  for  the  default  of 
another,  and,  not  being  In  writing,  was  void. 
Evans  v.  Griffin,  1  Ga.  App.  327,  57  S.  B.  921 ; 
Chapman  v.  Conwell,  1  Ga.  App.  212.  58  S. 
a  137  (3);  Bluthenthal  v.  Moore,  111  Ga. 
297,  36  S.  E.  689.  The  eviden^ce  being  con- 
flicting, the  Judge  of  the  superior  court 
could  not  properly  grant  final  Judgment  He 
may  still  grant  a  new  trial  if  he  sees  proper ; 
for,  when  the  evidence  is  conflicting,  his  dis- 
cretion in  ordering  a  new  trial  will  not  be 
disturbed. 

Judgment  reversed. 


(3  Oa.  App.  69) 

WHILDEN   V.    MILLEDGBVILLB   BANK- 
ING CO.    (No.  494.) 

(Court  of  Appeals  of  Georgia.    Nov.  25,  1907.) 

1.  Principal    and    Subety  —  Pleading  — 
Amendment. 

Wliere  a  defendant  in  a  suit  brought 
against  him  as  a  principal  to  recover  the  sums 
due  on  certain  notes,  who  had  filed  a  plea  aver- 
ring that  he  was  in  fact  only  a  surety,  offered 
an  amendment  to  such  plea,  properly  verified, 
averring  that,  by  reason  of  usury  exacted  with- 
out his  knowledge  by  the  plamtiff  from  the 
principal,  a  waiver  of  homestead  contained  in 
said  notes  had  been  avoided  and  the  security  of 
the  waiver  thereby  had  been  destroyed,  where- 
by the  liability  of  the  defendant  as  surety  was 
increased,  it  was  error  to  refuse  such  amend- 
ment The  plea  of  usury  was  a  good  defense,  if 
the  jury  was  satisfied  that  the  defendant  was 
a  surety  and  that  usury  was,  without  his  Imowl- 
edge  or  consent,  collected  from  the  principal 
on  the  notes ;  and  the  plea  could  have  been  estab- 
lished by  parol  evidence. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  40,  Principal  and  Surety,  §  392.] 

2.  Writ  of  Errob—ICxceptions— Review. 

The  verdict  directed  in  favor  of  the  plain- 
tiff was  not,  in  view  of  the  state  of  pleadings, 
itself  erroneous,  but  it  was  not  necessarily  the 
proper  legal  result  of  the  trial ;  and,  as  the  er- 
ror in  refusing  defendant's  amendment  to  his 
plea  necessarily  compelled  the  return  of  the  ver- 
dict rendered,  and  as  exceptions  to  both  rulings 
are  properly  presented  in  accordance  with  the 
decision  in  Lyndon  v.  Ga.  Ry.  &  Electric  Co.. 
129  Ga.  — ^,  58  S.  B.  1047,  the  defendant  is 
entitled  to  a  new  trial  and  to  the  allowance 
of  his  amendment. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Baldwin  Coun- 
ty; H.  G.  Lewis,  Judge. 


Action  by  the  MUledgevine  Banking  Ooni« 
pany  against  G.  T.  Wbilden.  From  a  Judg- 
ment In  favor  of  plaintiff,  defendant  brings 
error.    Reversed. 

nines  &  Vinson,  for  plaintiff  in  error.  D. 
B.  Sanford  &  D.  S.  Sanford  and  O.  T.  Craw- 
ford, for  defendant  In  error. 

RUSSELL,  J.  This  was  a  complaint  on 
two  promissory  notes  appealed  from  the 
county  court  of  Baldwin  to  the  superior 
court  The  banking  company  brought  Its 
petition  against  the  plaintiff  in  error  as 
principal.  It  joined  with  him  the  adminis- 
tratrices de  bonis  non  cum  testimento  annezo 
of  the  estate  of  Mrs.  I.  A.  Hendrlz,  deceased. 
The  petition  alleged  that  one  H.  B.  Hendriz, 
executor,  and  said  G.  T.  Whllden,  were  In- 
debted to  the  petitioner  on  two  joint  prom- 
issory notes,  one  dated  May  9,  1903,  due  dO 
days  after  date,  for  $100,  and  the  other, 
dated  May  12,  1903,  and  due  00  days  after 
date,  for  $150  both  bearing  Interest  at  8 
per  cent  per  annum  from  maturity.  It  is . 
further  alleged  that  H.  B3.  Hendriz  was  the 
sole  executor  of  Mrs.  I.  A.  Hendriz  at  the 
time  he  executed  the  notes  to  petitioner,  and 
that  he  died  before  the  maturity  of  either 
of  the  notes,  leaving  no  estate  and  being  ut- 
terly Insolvent;  and  that  there  has  been  no 
administration  applied  for  or  granted  on 
the  estate  of  H.  E.  Hendriz.  Attached  to 
the  petition  are  copies  of  the  two  notes,  which 
are  payable  to  the  Mllledgevllle  Banking 
Company,  and  each  has  Indorsed  on  It  the 
words,  "Protest  waived.  G.  T.  Whllden." 
The  defendant  pleaded  that  he  signed  the 
notef  only  as  surety,  and  not  as  principal, 
and  that  H.  li.  Hendriz  and  the  Mllledge- 
vllle Banking  Company  both  knew  and  un- 
derstood that  he  was  only  a  surety.  The  ad- 
ministratrices of  the  estate  of  Mrs.  I.  A. 
Hendriz  demurred  to  the  petition,  upcm  the 
grounds  that  the  letters,  "Ezt,"  following 
the  signature  of  H.  B.  Hendriz  upon  each  of 
the  notes,  are  mere  descriptio  person®,  that 
the  notes  were  not  the  debt  of  the  estate  of 
Mrs.  I.  A.  Hendriz,  and  it  was  not  alleged 
that  the  consideration  represented  by  the 
notes  ever  entered  Into  the  estate  of  Mrs.  L 
A.  Hendriz.  This  demurrer  was  sustained. 
Thereafter  the  defendant,  Whllden,  offered 
the  following  amendment  (which  was  prop- 
erly verified)  to  his  original  plea:  "And  now 
comes  G.  T.  Whllden,  and  by  leave  of  the 
court  amends  his  plea  and  answer  heretofore 
filed  in  the  above  stated  case,  and  for  amend- 
ment says:  (1)  Strike  out  the  word  'admits' 
in  paragraph  5  of  the  original  plea,  and  an- 
swer and  Insert  In  lieu  thereof  the  word  'de- 
nies." (2)  Defendant  further  says  that  the 
notes  sued  on  were  ezecuted  upon  the  9th  day 
of  May,  1903,  and  on  the  12th  day  of  May, 
1903,  respectively;  that  the  first  note  was  for 
a  loan  of  $100,  and  was  to  run  80  days  from 
its  date,  and  that  the  principal  and  the 
Mllledgeviile  Banking  Company  agreed  that 
the  principal  should  pay  at  the  Mllledge- 
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yille  Banking  Company  the  sum  of  fl,  in- 
terest on  said  note  for  tbe  said  period  of  80 
days,  of  which  33  cents  was  usurious;  that 
the  second  note  was  executed  and  delivered 
on  the  12th  day  of  May,  1903,  was  for  the 
loan  of  $150,  and  was  to  run  for  60  days, 
and  that  the  said  principal  and  the  Mllledge- 
Tille  Banking  Company  agreed  that  the  sum 
of  $3  should  be  paid  as  interest  on  said  note 
for  the  period  of  60  days,  and  the  Milledge- 
ville  Banking  Company  collected  from  the 
principal  on  said  note  the  sum  of  $3  as  in- 
terest for  a  period  of  60  days,  of  which  $1 
was  usurious;  that  said  usurious  sums  were 
paid  as  interest  by  the  principal  at  the  exe- 
cution of  said  notes;  that  this  defendant,  the 
surety  on  said  notes,  had  no  knowledge  or 
information  that  the  said  principal  and  the 
Milledgeville  Banking  Company  had  agreed 
upon  the  payment  of  said  usurious  interest, 
and  was  not  aware  that  the  said  principal 
had  paid  tbe  Milledgeyille  Banking  Company 
the  usurious  interest  set  out  above.  This  de- 
fendant further  says  that,  had  he  known 
that  tbe  said  Mllledgeville  Banking  Com- 
pany had  charged  and  collected  from  the 
said  principal  such  usurious  interest,  he 
would  not  have  signed  said  notes  as  surety; 
that  the  said  notes  contained  a  waiver  of 
bomestead  and  exemption,  which  waiver 
was  rendered  of  no  force,  by  reason  of  the 
usury  charged,  and  by  reason  thereof  the 
liability  of  this  defendant  as  surety  was  In- 
creased without  his  knowledge  or  consent. 
Wherefore  petitioner  prays  that  he  be  dis- 
charged from  said  suretyship,  and  that  he 
recover  of  the  plaintiff  the  costs  expended 
in  this  behalf."  The  court  refused  to  allow 
the  amendment,  and  the  defendant  prop- 
erly excepted  pendente  lite. 

On  the  trial  the  banking  company  introduc- 
ed the  two  notes  and  proved  the  debt  and  the 
Insolvency  of  Hendrix,  and  that  there  was 
no  administration  and  nothing  to  administer 
upon.  The  defendant  Whilden  testified  that 
he  signed  the  notes,  at  Mr.  Hendrix*s  request, 
for  Hendrix  to  borrow  money  from  the  bank. 
At  the  maturity  of  the  notes,  they  were 
brought  to  the  witness,  and  he  waived  pro- 
test, as  shown  on  the  backs  of  the  notes. 
After  Hendrix  died,  Mr.  Bell,  the  cashier  of 
the  banking  company,  stated  to  the  witness 
tbat  Hendrix's  estate  was  liable  for  this  debt 
as  be  (witness)  had  only  signed  as  surety  for 
Mr.  Hendrix,  and  had  received  no  benefit 
himself  from  the  execution  of  the  notes. 
Whilden  further  testified  that,  if  he  had  known 
that  they  charged  over  8  per  cent,  interest, 
be  would  not  have  signed  the  notes.  All  par- 
ties connected  with  tbe  transaction  under- 
stood and  recognized  that  he  was  only  a  sure- 
ty. He  also  introduced  the  interest  book  of 
the  Mllledgeville  Banking  Company,  which 
showed  that  the  notes  were  entered  as  pay- 
able by  Hendrix  as  principal  and  Whilden 
as  surety,,  and  that  $1  was  tbe  Interest  col- 


lected  on  the  first  note,  and  $3  on  the  sec- 
ond note.  At  the  conclusion  of  the  evidence, 
the  court  directed  a  verdict  for  the  plaintiff 
for  the  principal  and  Interest  evidenced  by 
the  notes. 

There  are  two  assignments  of  error  in  the 
bill  of  exceptions.  Exception  is  taken  to  the 
refusal  of  the  court  to  allow  the  amendment 
offered  by  tbe  defendant  to  his  plea,  and  it  is 
Insisted  that  the  Judge  erred  in.  directing  a 
verdict  for  the  plaintiff.  The  verdict  direct- 
ed was  the  legitimate  conclusion  of  the  Is- 
sues  before  the  court  under  the  pleadings,  but 
the  previous  ruling  of  the  court  Ui  refusing 
defendant's  amendment  to  his  plea  necessa- 
rily controlled  it.  The  plaintiff  in  error  hav- 
ing excepted  according  to  the  rules  announced 
in  the  case  of  Lyndon  v.  Georgia  Railway  & 
Electric  Co..  129  Ga.  — ,  58  S.  B.  1047,  his 
exceptions  are  properly  presented  for  our  con- 
sideration. We  think  the  court  erred  In  re- 
fusing to  allow  the  amendment  Whilden 
had  already  pleaded  that  he  was  not  a  prin- 
cipal, but  only  a  surety,  and  the  amendment 
offered  properly  set  up  such  a  defense  in  his 
behalf  as  would  have  operated  to  discharge 
him;  and  tbe  plea  can  be  established  and 
proved  by  parol  evidence.  It  is  so  well  set- 
tled that  usury  collected  by  the  creditor,  un- 
known to  the  surety,  will  operate  to  dis- 
charge such  surety  that  citation  of  authority 
would  seem  to  be  unnecessary.  It  is  equally 
well  settled  that  this  plea  of  usury  may  be 
proved  by  parol.  There  Is  no  defect  which 
we  can  discover,  either  of  form  or  substance, 
In  the  plea  offered  by  the  defendant ;  and  it 
was  properly  verified.  If  the  plea  had  been 
allowed,  the  evidence  offered  by  the  defend- 
ant, •unless  rebutted,  would  have  authorized 
a  verdict  In  his  favor.  With  the  amendment 
allowed,  and  the  evidence,  which  is  In  the 
record,  before  the  jury,  it  would  have  been 
error  to  have  directed  a  verdict  for  the 
plaintiff. 

We  will  remand  the  case  to  the  lower  court 
in  order  that  defendant's  amendment  may 
be  allowed,  and  that  a  Jury  may  determine, 
not  only  whether  this  defendant  was  a  sure- 
ty, but  also  whether  the  act  of  the  creditor, 
in  charging  and  collecting  a  greater  sum  as 
interest  than  the  law  allows,  destroyed  the 
waiver  of  homestead  and  exemption,  and 
thereby  by  Increasing  the  risk  of  the  surety 
released  him  from  his  obligation  of  surety- 
ship. That  usury  In  an  obligation  contain- 
ing a  waiver  of  homestead  and  exemption 
will  release  the  surety,  see  Lewis  v.  Brown, 
89  Ga.  115,  14  S.  B.  881 ;  Harrington  v.  Find- 
ley,  80  Ga.  885.  15  S.  E.  488 ;  Howard  t.  John- 
son, 91  Ga.  319,  18  S.  E.  132 ;  Denton  v.  But- 
ler, 99  Ga.  264,  25  S.  E.  624;  Allen  v.  Wllker- 
son,  99  Ga.  159,  25  S.  E.  26.  That  a  plea  of 
usury  may  be  sustained  by  parol  evidence, 
see  Einstein  v.  Butler,  65  Ga.  561 ;  Dwelle  T. 
Blackwood,  106  Ga.  486,  82  8.  IL  593. 

Judgment  reversed. 
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LEWIS  T.  AMOROUS  et  al.    (No.  465.) 

(Ck>art  of  Appeals  of  Georgia.    Not.  25.  1907.) 

1.  Principal  and  Agent— Tort  of  Agent— 
AuTOMOBrLE  Accident— Action  Pleading. 

A  principal  or  master  being  responsible  for 
the  negligent  acts  of  his  agent  or  servant  only 
when  done  by  command  or  within  the  scope  of 
the  employment,  it  is  necessary,  in  an  action 
seeking  to  charge  one  for  the  acts  of  another 
upon  the  theory  that  the  latter  was  agent  for 
the  former,  that  the  petition  should  disclose, 
either  expressly  or  by  necessary  implication,  not 
only  the  existence  of  the  agency,  but  also  the 
connection  of  the  act  with  the  employment. 

[Ed.  Note.— For  cases  in  point*,  see  Gent.  Dig. 
vol.  40,  Principal  and  Agent,  S  600.] 

2.  Same— Relation. 

Where  the  owner  or  person  In  possession 
of  an  automobile  merely  permits  another  to  use 
it,  the  latter  does  not  thereby  become  the  agent 
or  servant  of  the  former  so  as  to  charge  the  one 
with  the  other's  negligence. 
8.  Negligence  — Dangerous  Appliances  — 
Automobiles— Use  bt  Teespasseh— Death 
OF  Pedestrian— Liability  op  Owner. 
The  owner  or  keeper  of  an  automobile  will 
not  be  held  liable  for  a  negligent  homicide  com- 
mitted therewith  in  a  public  street  by  a  person 
old  enough  to  be  discreet  and  responsible  in  the 
eyes  of  the  law,  who  took  the  machine,  without 
the  knowledge  of  the  former,  from  a  shop  or 
garage  where  it  had  been  left,  although  the  per- 
son who  thus  took  and  drove  the  machine  waa 
inexperienced  in  its  operation  and  unlicensed  to 
run  it,  notwithstanding  the  leaving  of  the  auto- 
mobile at  the  shop  or  garage  furnished  the  op- 
portunity whereby  such  person  got  possession 
of  it 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  R.  M.  Lewis  against  P.  M.  Amor- 
ous and  others.  From  a  Judgment  dismiss- 
ing the  action,  plaintiff  brings  error..  Af- 
firmed. 

For  the  homicide  of  her  minor  son  Mrs. 
Lewis  brought  an  action  against  Martin  F. 
Amorous,  John  F.  Toole,  and  Edward  H. 
Imnan.  The  petition  contained  four  counts. 
The  first  count  is  as  follows:  Defendants 
on  the  25th  day  of  September,  1905,  kept  an 
automobile  on  North  Pryor  street,  in  the 
city  of  Atlanta.  It  had  been  kept  there  for 
some  time.  Said  automobile  was  kept  there 
by  all  the  defendants.  On  the  day  aforesaid 
defendants  permitted  one  Percy  Pybus  to 
take  and  run  said  automobile.  Said  Pybus 
was  by  said  act  created  the  agent  for  each 
and  all  of  said  defendants.  For  his  negli- 
gent conduct  In  running  said  automobile, 
they  are  Jointly  and  severally  liable.  All 
of  the  negligence  herein  set  forth  was  the 
concurrent  negligence  of  each  of  the  said 
defendants.  On  the  day  hereinbefore  named, 
In  the  city  of  Atlanta,  Fulton  county,  peti- 
tioner's son,  Branch  Lewis,  Jr.,  was  run  down 
and  killed  as  hereinafter  set  forth.  Peti- 
tioner's son  was  on  Washington  street  near 
the  corner  of  Clark  street  at  about  7  p.  m., 
on  said  date.  A  number  of  children  were 
skating  and  playing  in  the  streets  and  on 
the  sidewalks  at  said  place.  Said  automo- 
bile, being  then  and  there  run  by  said  Pybus, 


agent  as  aforesaid,  dashed  down  Washing- 
ton street  at  a  dangerous  and  rec^ess  rate 
of  speed,  without  any  warning  or  notice  of 
any  sort,  into  the  midst  of  the  children. 
Petitioner's  son  and  the  other  children  were 
in  plain  view  of  said  Pybus  for  a  great  dis- 
tance, and'  the  least  ordinary  care  would 
have  given  him  notice  of  the  childrens'  pres- 
ence in  the  street  and  the  danger  of  running 
the  automobile  at  such  a  reckless  rate  of 
speed  Into  their  midst  Petitioner's  son  was 
Just  prior  to  his  death  standing  on  the  side- 
walk on  Washington  street,  watching  the 
other  children  skate.  He  started  across  the 
street  and  as  he  was  standing,  or  walking, 
in  the  street,  he  was  struck  by  said  automo- 
bile and  killed.  Defendants'  agent  negligent- 
ly failed  to  blow  his  horn  after  he  passed 
Rawson  street  Defendants'  agent  negligent* 
ly  ran  said  automobile  at  an  unsafe  and  Im- 
proper rate  of  speed.  He  negligently  failed 
to  check  the  machine  and  avoid  striking  de- 
ceased. Defendants'  agent  negligently  ran 
Into  the  crowd  of  children  without  any  warn- 
ing of  any  sort  Defendants'  agent  negli- 
gently ran  the  automobile  against  petitioner's 
son  and  killed  him. 

The  second  count  contained  the  following 
allegations:  Defendant  Amorous  owned  an 
automobile  and  kept  it  at  an  establishment 
run  by  defendants  Inman  and  Toole.  Said 
establishment  is  in  the  city  of  Atlanta,  on 
North  Pryor  street,  and  Is  run  for  the  pur- 
pose of  selling,  handling,  renting,  and  re- 
pairing automobiles.  Defendants  negligently 
permitted  the  young  son  of  defendant  Amo- 
rous, Clinton  Amorous  by  name,  to  control 
and  use  said  machine  and  act  as  agent  for 
them.  Said  Clinton  Amorous  within  the 
scope  of  his  authority,  turned  said  machine 
over  to  one  Pybus.  Said  Clinton  Amorous 
permitted  him  to  operate  and  run  the  same. 
Said  Clinton  Amorous  constituted  said  Pybus 
agent  for  all  the  defendants.  For  his  negli- 
gent conduct  in  running  said  automobile  they 
are  Jointly  and  severally  liable.  All  of  the 
negligence  heroin  set  forth  was  the  concur- 
rent negligence  of  each  of  the  defendants. 
This  is  followed  by  allegations  as  to  injury 
and  loss  Just  as  in  the  first  count 

The  third  count  contains  the  following  al- 
legations: On  the  25th  day  of  September 
defendants  were  keeping  a  certain  automobile 
at  a  shop  or  place  of  business  on  North 
Pryor  street,  in  the  city  of  Atlanta.  Said 
automobile  was  a  large  and  heavy  machine, 
capable  of  going  at  a  great  rate  of  speed. 
It  was  complicated  and  difficult  as  to  its 
managem»ent  and  construction.  Said  auto- 
mobile was  intended  to  be  run  in  the  public 
streets  of  the  city  of  Atlanta.  It  was  a 
machine  which  was  dangerous  and  unsafe  to 
Intrust  to  any  one,  unless  that  person  was 
capable  of,  not  only  understanding  Its  me- 
chanical appliances,  but  also  possessed  of 
age  and  experience  which  it  takes  to  operate 
the  same.  Defendants  negligently  so  k^t 
said  automobile  as  that  one  Pybus,  an  In- 
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experienced  youth  of  19  years  of  age»  was 
0yen  an  opportunity  to  operate  said  machine 
and  mn  the  same  abont  the  streets  of  At- 
lanta, and  use  the  same  on  pleasure  Jaunts. 
Said  Pybus  was  young  and  Inexperienced 
and  without  discretion  necessary  to  run  said 
machine  in  the  city  of  Atlanta.  Said  Pybus 
had  no  license  authorizing  him  to  run  said 
machine,  and  the  running  of  the  same  was  a 
violation  of  a  valid  municipal  ordinance  of 
the  city  of  Atlanta.  To  permit  such  a  ma- 
chine to  be  run  by  him  was  negligence  on 
the  part  of  the  defendants.  For  his  negli- 
gent conduct  in  running  said  automobile, 
they  are  jointly  and  severally  liable.  All 
of  the  negligence  herein  set  forth  was  the 
concurrent  negligence  of  each  of  the  defend- 
ants. This  is  followed  by  allegations  as 
to  Injury  and  loss  just  as  in  the  first  count 

The  fourth  count  varied  from  the  third 
only  In  that  it  was  alleged  that  the  automo- 
bile was  registered  and  licensed  under  a 
valid  ordinance  in  the  name  of  CHinton 
Amorous,  and  that  it  was  negligence  to  allow 
any  one  other  than  Clinton  Amorous  to  run  it. 

The  defendants  each  demurred  generally 
and  specially.  The  court  sustained  the  de- 
murrers, and  dismissed  the  action. 

Burton  Smith,  for  plaintiff  in  error.  Edgar 
Watkins  and  A.  A«  &  E.  L.  Meyer,  for  defend- 
ants hi  error. 

POWELL,  J.  (after  stating  the  facts  as 
above).  1.  2.  The  theory  of  the  first  count 
is  that  the  defendants,  as  principal  through 
Pybus,  as  agent  committed  the  tort  If  the 
allegation  had  been  the  simple  direct  state- 
ment that  the  defendants  by  their  agent  Py- 
bus committed  the  wrong,  this  as  against  d^ 
mhrrer,  either  general  or  special,  would  have 
been  suflScient  Qilmer  v.  Allen,  9  Ga.  208. 
However,  the  plaintiff  by  stating  his  action 
with  greater  particularity  has  disclosed  (what 
in  the  event  of  his  having  used  the  other 
form  of  pleading,  would  not  have  been  devel- 
oped until  he  presented  his  evidence)  the  fact 
that  no  such  agency  existed  as  would  make 
the  alleged  principal  responsible  for  the  act 
of  the  agent  The  practice  of  pleading  facts 
relied  upon  with  particularity  Is  commenda- 
ble; for  it  is  better  for  plaintiff,  for  defend- 
ant and  for  the  court  that  the  case  should 
be  ended  by  demurrer  rather  than  that  the 
same  result  should  be  reached  through  non- 
suit or  verdict  after  all  the  expense  and 
trouble  of  preparation  and  trial  has  been  in- 
curred. The  pleader  In  this  count  does  not 
merely  allege  the  ultimate  fact  that  Pybus 
was  the  agent  of  the  defendants,  but  sets 
up  the  preliminary  facts  by  which  he  claims 
this  relation  is  established.  The  demurrer 
admits  only  the  facts  pleaded,  not  the  legal 
conclusions  drawn  by  the  pleader.  The  prin- 
cipal or  master  Is  responsible  for  the  negli- 
gence of  the  agent  or  servant  only  as  to  acts 
done  within  the  scope  of  the  agency  or  serv- 
ice. Tke  unequivocal  allegation  that  the  act 
Is  done   by   the  principal   or   agent  by   or 


through  the  agent  or  servant  necessarily  con- 
notes the  Idea  that  the  agent  or  servant  was 
employed  or  directed  to  do  the  particular  act 
But  If  the  petition  alleges  that  one  Is  the 
agent  or  servant  of  another,  without  disclos- 
ing either  explicitly  or  Implicitly  the  scope 
of  the  employment  and  then  alleges  an  act 
done  by  the  agent  there  Is  no  inference  that 
the  act  was  within  the  scope  of  the  employ- 
ment; and  the  petition  is  demurrable  as  not 
setting  out  a  cause  of  action  against  the 
principal. 

The  doctrine  that  the  principal  Is  not  re- 
sponsible for  the  acts  of  his  agent  not  within 
the  scope  of  the  employment  is  so  well  es- 
tablished as  to  require  no  citation  of  authori- 
ty; but  as  applied  to  the  specific  question 
of  the  operation  of  automobiles,  we  call  at- 
tention to  the  following  cases:  In  Clark  v. 
Buckmoblle  Company,  107  App.  Dlv.  120,  94 
N.  Y.  Supp.  771,  it  is  held:  "In  an  action 
brought  to  recover  damages  for  personal  In- 
juries sustained  by  the  plaintiff  In  conse- 
quence of  being  struck  by  an  automobile 
owned  by  the  defendant  the  fact  that  the 
persons  In  charge  of  the  automobile  at  the 
time  of  the  accident  were  employ6s  of  the 
defendant  does  not  render  the  defendant  re- 
sponsible for  their  negligent  acts,  unless 
they  were  then  engaged  In  the  defendant's 
business."  Likewise  in  Stewart  v.  Baruch, 
103  App.  Dlv.  577,  93  N.  Y.  Supp.  161:  "In 
an  action  brought  to  recover  damages  for 
personal  Injuries  sustained  by  the  plaintiff 
In  consequence  of  his  being  struck  by  an 
automobile  while  crossing  a  city  street  the 
fact  that  the  defendant  was  the  owner  of  the 
automobile,  and  that  the  chauffeur  in  charge 
thereof  was  In  his  employ,  is  sufiiclent  to 
establish  prima  facie  that  the  chauffeur  was 
acting  within  the  scope  of  his  employment 
at  the  time.  If,  however,  it  appears  that  at 
the  time  In  question  the  chauffeur.  In  disobe- 
dience of  the  defendant's  express  Instruc- 
tions, was  using  the  automobile  for  his  own 
pleasure,  the  defendant  is  not  liable  to  the 
plaintiff.**  Also,  to  quote  from  Patterson  v. 
Kates  (0.  C.)  152  Fed.  481:  ''Defendant  own- 
ed an  automobile  which  broke  down  on  the 
way  from  Atlantic  City  to  Philadelphia,  and 
which  he  then  left  In  charge  of  his  driver, 
with  directions  to  repair  It  and  bring  it  on 
to  Philadelphia.  After  the  driver  had  reach- 
ed the  Delaware  river,  and  while  waiting 
for  the  ferry,  he  consented  to  take  a  third 
person  In  the  machine  to  a  plaoe  about  a 
mile  back  on  the  road,  and  while  making 
such  trip,  through  his  negligence  in  running 
too  fast  he  came  Into  collision  with  a  horse 
and  buggy  on  the  highway,  by  which  plain- 
tiffs were  Injured.  Held,  that  under  such 
facts  defendant  was  not  liable  for  the  in- 
jury." See,  generally,  Huddy  on  the  Law 
of  Automobiles,  pp.  64,  94,  95.  See,  also,  Mc- 
Carthy V.  Tlmmlns,  178  Mass.  378,  59  N.  E. 
1038;  Hayes  v.  Wllkins  (Mass.)  80  N.  K  449, 
9  L.  R.  A.  (N.  S.)  1033  and  notes. 
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Further,  as  to  this  count  \t  may  be  said 
that  the  premise,  "defendants  permitted  Py- 
bus  to  take  and  run  said  automobile,"  and 
the  conclusion  pleaded,  "said  Pybus  was  by 
said  act  created  the  agent  of  each  and  all 
of  said  defendants,"  present  a  plain  case  of 
legal  "non  sequitur."  Agency  arises  by  con- 
tract express  or  implied.  The  courts  will 
not  imply  nor  could  the  jury  legally  imply 
an  agency  from  the  facts  stated.  Under  the 
British  motor  car  act  of  1903,  the  person 
causing  or  permitting  a  motor  car  to  be  used 
contrary  to  the  regulations  is  held  responsible, 
as  well  as  the  driver  in  certain  instances. 
Pettitt,  Law  of  Motor  Cars,  62;  Pettltt,  Law 
of  Heavy  Motor  Cars,  58.  But  in  this  state 
we  have  no  such  statute.  From  what  we 
have  said  it  is  apparent  that  the  general  de- 
murrer was  properly  sustained  to,  not  only 
the  first  count,  but  also  to  the  second. 

The  third  and  fourth  counts  proceed  upon 
a  very  different  theory  than  that  of  agency. 
It  is  insisted  in  the  argument  that  automo- 
biles are  to  be  classed  with  ferocious  animals, 
and  that  the  law  relating  to  the  duty  of  the 
owners  of  such  animals  Is  to  be  applied. 
It  Is  not  the  ferocity  of  automobiles  that  is 
to  be  feared,  but  the  ferocity  of  those  who 
drive  tliem.  Until  human  agency  intervenes, 
they  are  usually  harmless.  While  by  reason 
of  the  rate  of  pay  allotted  to  judges  In  this 
state  few,  it  any,  of  them  have  ever  owned 
one  of  these  machines,  yet  some  of  them  have 
occasionrilly  ridden  in  them,  thereby  acquir- 
ing some  knowledge  of  them;  and  we  have, 
therefore,  found  out  that  there  are  times 
when  these  machines,  not  only  lack  ferocity, 
but  assume  such  an  indisposition  to  go  that 
it  taxes  the  limits  of  human  Ingenuity  to 
make  them  move  at  all.  They  are  not  to  be 
classed  with  bad  doga.  vicious  bulls,  evil 
disposed  mules,  and  the  like.  In  the  case  of 
Berman  v.  Schultz  (Sup.)  84  N.  Y.  Supp.  292, 
quoted  in  Buddy  on  the  Law  of  Automobiles, 
64,  it  is  said  as  to  the  duty  of  an  owner 
who  leaves  his  automobile  unguarded  at  the 
street  curb:  "When,  however,  the  person  in 
charge  of  a  motor  car  leaves  it  upon  the 
street,  It  Is  his  duty  to  take  all  reasonable 
care  that  no  injury  will  result  during  the 
time  the  machine  is  there,  especially  if  the 
car  be  left  standing  alone  with  no  person 
in  charge  of  it  It  Is  not  his  duty  before 
leaving  the  car  to  chain  it  to  a  post  or  in 
some  manner  to  fasten  it  so  that  It  would  be 
Impossible  for  it  to  be  started  by  a  third' 
person.  If,  during  the  absence  of  the  per- 
son in  charge  of  the  car  and  after  he  had 
turned  off  the  power  and  applied  the  brake, 
the  car  be  started  by  the  willful  act  of  two 
small  boys  and  collide  with  a  wagon,  the 
unauthorized  interference  and  act  of  the  boys 
is  the  proximate  cause  of  the  injury,  and  the 
owner  of  the  car  Is  not  liable."  Without  ap- 
proving that  decision,  so  far  as  it  places  the 
nets  of  small  boys  upon  the  same  footing 
with  those  of  conscious  agents  sui  juris,  we 


dte  the  case  upon  the  general  principle  in- 
volved. 

Several  turntable  cases  and  other  decisions 
upon  attractive  nuisances  are  cited  in  the 
brief  of  the  plaintiff  in  error  as  being  ap- 
posite. Conceding  that  an  automobile  may  be 
considered  as  within  the  purview  of  these 
cases,  still  it  must  be  remembered  that  in  the 
case  at  bar  the  person  who  immediately  did 
the  injury  was  not  an  Irresponsible  child, 
but  was  a  conscious  agent,  who  had  long 
since  arrived  at  the  age  of  discretion.  While 
it  is  alleged  that  the  defendants  left  the 
automobile  where  opportunity  to  take  and 
operate  it  was  given  to  a  person  inexpe- 
rienced in  the  operation  of  the  machine,  yet 
this  is  very  different  from  alleging,  as  is  nec- 
essary even  under  the  theory  of  the  turn- 
table and  other  attractive  nuisance  cases,  that 
the  defendant  left  the  automobile  where  op- 
portunity to  operate  It  was  given  to  a  per- 
son whose  mental  Incapacity  and  indiscretion 
was  such  that  he  would  be  attracted  to  inter- 
,fere  with  it,  and  would  not  know  better  than 
to  trespass  upon  it  Even  if  we  could  for  a 
moment  concede  (as  In  all  common  sense  we 
cannot)  that  it  would  be  negligent  for  a  per- 
son to  leave  an  automobile  in  a  shop  or 
,  garage  without  chaining  it  down  or  locking 
it  in,  still,  when  the  injury  which  actually 
happens  is  directly  resultant  from  the  im- 
mediate negligence  of  a  conscious,  efficient 
and  responsible  actor,  with  whose  conduct  the 
former  is  in  no  wise  bound  by  any  privity, 
the  leaving  of  the  machine  unguarded  is  not 
the  proximate  cause  of  the  injury.  A  hand 
car  left  by  a  section  crew  near  a  railway 
track  would  probably  tend  to  attract  young 
and  incautious  persons  to  commit  the  trespass 
of  putting  the  car  on  the  track  and  riding. 
As  to  passengers  or  persons  on  the  track  by 
permission  or  invitation  the  railway  com- 
pany might  be  held  liable  for  an  injury  aris- 
ing as  a  result  of  the  car  being  thus  run  by 
the  youthful  and  incautious  trespassers,  on 
the  theory  that  a  railroad  company  is  under 
a  duty  to  maintain  its  tracks  and  its  appli- 
ances upon  them  with  reasonable  care  to 
protect  from  injury  persons  lawfully  passing 
over  the  tracks  or  being  transported  upon 
them.  Such,  indeed,  is  substantially  the  hold- 
ing in  the  case  of  Salisbury  v.  Erie  R.  Co., 
66  N.  J.  Law.  233,  50  Atl.  117,  88  Am.  St 
Rep.  480;  but  in  that  case  the  court  says: 
''If  a  master  lends  his  wagon  to  his  servant 
to  carry  the  servant's  property  over  an  or- 
dinary public  highway,  no  one  would  serious- 
ly contend  that  while  the  servant  was  en- 
gaged in  his  own  business,  the  master  would 
be  liable  for  any  Injury  which  resulted  from 
the  negligence  of  the  servant.  It  would  not  be 
an  injury  done  in  the  service  of  the  master, 
and  the  master  would  be  under  no  duty  to  the 
public  to  maintain  the  safety  of  the  high- 
way." In  the  case  of  Reynolds  v.  Buck,  127 
Iowa,  601, 103  N.  W.  »46,  the  defendant  dealt 
in  automobiles,  and  his  son  (who,  for  the  sake 
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of  clearness  and  for  the  purpose  of  dis- 
tinguishing bim  from  the  elder  Buck,  we  may 
call  the  young  Buck)  clerked  in  the  store. 
On  a  holiday,  the  young  Buck,  outside  the 
scope  of  his  employment,  took  one  of  the 
automobiles  and  carried  a  young  lady  to  ride. 
While  he  was  driving,  plaintifTs  horse  took 
fright  at  the  machine,  whereby  plaintiff  was 
injured.  It  was  held  by  the  court  that  the 
defendant  was  not  liable,  even  cancedlng  the 
young  Buck's  negligence. 

In  the  argument  of  the  case  the  discussion 
ran  into  several  collateral  matters;  but  we 
do  not  deem  it  necessary  to  pursue  the  sub- 
ject further.  None  of  the  counts  set  forth  a 
cause  of  action.  If  Pybus  were  a  party  de- 
fendant, of  course,  under  the  allegations,  he 
would  be  liable.  In  running,  automobiles  are 
dangerous  machines.  This  state  has  not  yet, 
as  many  states  have  done,  enacted  those  reg- 
Qlations  which  the  introduction  of  this  new 
mode  of  conveyance  would  seem  to  make 
salutary.  Until  some  change  is  made,  the 
responsibility  of  persons  owning,  keeping,  and 
operating  motor  cars  will  be  determined  ac- 
cording to  the  precedents  of  the  common  law 
and  the  general  law  upon  cognate  subjects. 
Reckless  driving  of  these  machines  brings 
upon  the  person  responsible  not  only  civil 
liabilities,  but  sometimes  the  penalties  of 
the  criminal  law.  Indeed,  as  we  learn,  out- 
side the  record  Pybus  for  the  reckless  taking 
of  the  life  of  the  child  whose  homicide  is  the 
basis  of  this  action  has  been  convicted  and 
sentenced  for  involuntary  manslaughter.  The 
persons  immediately  responsible  will  be  held 
to  full  liability ;  but  persons  only  so  remote- 
ly connected  with  the  injury  as  these  defend- 
ants are  cannot  be  held. 

Judgment  affirmed. 


(2  Gn.  App.  SO) 

LOUISVILI/B  &  N.  R.  CO.  et  al  v.  BLAOK- 

MON.    (No.  524.) 
(Court  of  Appeals  of  Georgia.    Nov.  25,  1907.) 

1.  Dead  Bodies— Mutilation— Rioirr  of  Ao- 

TIOR. 

The  nnanthorized  mutilation  of  the  dead 
body  of  a  hasband  gives  a  right  of  action  to 
his  widow. 

[Ed.  Note.— For  cases  in  point,  see  Coit.  Dig. 
vol.  15,  Dead  Bodies,  fi  13.] 

2.  Master  and  Servant— Toets  of  Servant- 
Scope  OP  Authority. 

A  snrgeon,  being  sent  by  two  railway  com- 
panies to  a  wreck  to  give  professional  attention 
to  an  engineer  who  had  been  injured,  caused  him 
to  be  moved  to  a  hospital,  where  he  soon  died. 
After  the  death  had  occurred,  he  ordered  the 
body  carried  to  an  undertaker's  establishment, 
and  there  he  and  the  undertaker,  without  the 
consent  of  relatives,  mutilated  the  corpse.  Held, 
that  the  tort  of  the  surgeon  was  not  within  the 
vcope  of  the  business  for  which  he  was  em- 
ployed, and  that  the  railway  companies  were  not 
responsible  for  the  mutilation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
?ol.  3i  Master  and  Servant,  S  1225.] 

(Syllabus  by  the  Court.) 


Brror  from  City  Oonrt  of  Richmond  Comi- 
ty; W.  F.  Eve,  Jndge. 

Action  by.  M.  B.  Blackmon  asainat  the 
Louisville  &  Nashville  Railroad  Company  and 
others.  Judgment  for  plalntifl»  and  defend- 
ants bring  error.    Reversed. 

This  action  was  instituted  by  Mrs.  Black- 
mon against  the  Louisville  ^  Nashville  Rail- 
road Company  and  the  Atlantic  Coast  Line 
Railroad  Company,  as  lessees  of  the  Georgia 
Railroad,  W.  E.  Piatt,  and  W.  R.  Houston,  as 
joint  tort-feasors.  The  portion  of  the  peti- 
tion material  to  an  understanding  of  the 
Issues  presented  before  the  court  are  as  fol- 
lows: 'H>n  or  about  June  6,  1906,  Thomas 
J.  Blackmon,  the  husband  of  the  plaintiff, 
while  in  the  discharge  of  his  duty  as  en- 
gineer on  an  engine  on  said  road  between  At- 
lanta and  Augusta,  was  fatally  injured  in  a 
collision  or  wreck  on  said  railroad,  and,  aft- 
er said  Injury,  the  said  Thomas  J.  Blackmon 
was  by  the  officers  or  employ^  of  said  rail- 
road placed  under  the  charge  of  said  W.  R. 
Houston,  physician  and  surgeon,  who  had 
been  sent  to  the  scene  of  the  wreck  by  the 
officers  of  said  company  for  the  purpose  of 
giving  professional  attention  to  said  Thomas 
J.  Blackmon  and  others  who  were  Injured; 
and  the  said  W.  R.  Houston  was  the  author- 
ized agent  and  surgeon  of  said  lessees.  The 
said  Thomas  J.  Blackmon  was  promptly  re- 
moved to  the  hospital  in  the  city  of  Augusta, 
under  the  direction  of  said  W.  R.  Houston, 
agent  and  surgeon  as  aforesaid,  who  gave 
him  professional  attention  up  to  the  time  of 
his  death,  which  occurred  about  86  hours 
after  the  injury.  After  the  death  of  said 
Thomas  J.  Blackmon  at  the  hospital,  his 
body  under  the  direction  of  iaid  W.  R.  Hous- 
ton, or  other  agent  of  said  lessee  companlesi 
was  removed  to  the  undertaking  establish- 
ment of  said  W.  E.  Piatt,  in  the  city  of 
Augusta*  where  said  body,  on  the  same  day, 
with  the  consent  and  co-operation  of  said  W. 
B.  Piatt,  was  terribly  mutilated  by  the  said 
W.  R.  Houston,  agent  and  servant  as  afore- 
said, by  cutting  and  sawing  said  dead  body 
from  the  top  of  the  breast  bone  clear  down 
nearly  to  the  pelvic  bone,  and  all  the  Internal 
organs  were  taken  out,  but  afterwards  re- 
placed by  the  said  W.  R.  Houston,  agent  and 
surgeon  as  aforesaid,  or  the  said  W.  B 
Piatt,  acting  in  co-operation  with  him.  The 
mutilation  of  the  remains  of  plaintlfTs  hus- 
band as  aforesaid  was  done  without  lawful 
authority  and  without  the  consent  of  this 
plaintiff  or  of  any  other  member  of  the  fam- 
ily of  deceased  or  any  relative  or  kinsman, 
and  said  mutilation  was  not  discovered  un- 
til after  the  remains  had  been  shipped  to  At- 
lanta for  burial  and  an  examination  of  them 
was  there  made,  and«  when  the  facts  were 
disclosed  to  plaintiff,  she  suffered  intense 
mental  pain  and  anguish  by  reason  thereof. 
Plaintiff  charges  that  in  mutilating  the  re- 
mains of  her  husband  as  aforesaid  all  of 
said  defendants  were  joint  tort-feasors,  and 
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each  and  all  are  liable  to  lier  in  law,  and  she 
claims  damages  In  the  sum  of  $5,000,  and 
asks  Judgment  of  the  court  fo^  the  same." 
Bach  defendant  filed  a  general  demurrer, 
which  the  court  overruled.  The  defendants 
jointly  and  severally  assign  error  in  that 
judgment 

Jos.  B.  &  Bryan  Gumming  and  G.  Henry 
&  R.  B.  Gohen,  for  plaintiffs  in  error.  Wm. 
H.  Fleming,  for  defendant  in  error. 

POWELL,  J.  (after  stating  the  facts  as 
above).  1.  That  the  unauthorized  mutilation 
of  the  dead  body  of  the  husband  gives  a  right 
of  action  to  the  wife  is  conceded.  Medical 
Gollege  of  Georgia  v.  Rushing,  1  Ga.  App. 
468,  57  S.  B.  1083 ;  18  Gyc.  281 ;  8  Am.  & 
Eng.  Enc.  of  Law  (2d  Ed.)  834;  64  CJent. 
Law  J.  275.  Therefore,  under  the  allegations 
of  the  petition,  there  can  be  no  question  as 
to  the  liability  of  the  individual  defendants, 
Piatt  and  Houston,  who  participated  in  the 
alleged  mutilation.  So  we  shall  discuss  only 
the  proposition  whether  the  two  railroad  de- 
fendants are  liable  for  the  acts  of  their  sur- 
geon who  committed  the  mutilation  of  the 
body. 

2,  Conceding  that  a*  surgeon  of  a  railway 
company  is  such  a  servant  as  to  be  within 
the  purview  of  section  3817  of  the  Civil  Code 
of  1895,  which  provides  that  "every  person 
shall  be  liable  for  the  torts  committed  by  his 
♦  *  ♦  servant  by  his  command,  or  in  the 
prosecution  and  within  the  scope  of  his  busi- 
ness, whether  the  same  be  by  negligence  or 
voluntary,"  still  we  cannot  hold  that  the  tort 
complained  of  here  was  within  the  scope  of 
the  business  for  which  the  servant  was  em- 
ployed. Whether  the  railway  company  fur- 
nished surgical  attention  to  the  engineer  for 
the  purpose  of  diminishing  the  elfect  of  an 
injury  for  which  they  apprehended  th^ 
might  be  held  liable,  or  as  a  mere  gratuity, 
the  business  intrusted  to '  the  surgeon  was 
that  of  ministering  to  a  living  man;  and, 
when  death  had  rendered  all  further  minis- 
tration unavailing,  the  duty  and  business 
with  which  he  had  been  intrusted  by  the  rail- 
way companies  were  at  an  end.  Certainly 
the  limit  to  the  scope  of  his  authority  was 
reached  when  he  had  closed  the  dead  eyelids 
down,  and  had  delivered  the  body  to  him  to 
whom  next  in  natural  order  the  corpse  should 
go — ^the  undertaker.  A  case  might  arise  in 
which  a  railroad  company  would  be  liable  for 
the  mutilation  of  a  dead  body  by  a  surgeon ; 
as  when,  for  the  purpose  of  obtaining  evi- 
dence or  for  other  reason,  it  directed  an  au- 
topsy to  be  made.  Such  is  not  here  alleged 
to  be  the  case.  The  mere  allegation  that  the 
person  committing  the  tort  was  agent  and 
surgeon  at  the  time  does  not  render  any  the 
less  necessary  the  statement  of  facts  showing 
that  the  act  was  by  command  of  the  em- 
ployer or  within  the  scope  of  the  employ- 
ment. I^wis  V.  Amorous,  69  S.  B.  338  (this 
day  decided). 


As  to  the  plaintiffs  in  error  Houston  and 
Piatt,  the  judgment  is  affirmed;  as  to  the 
plaintiffs  in  error  Louisville  &  Nashville  Rail- 
road Company  and  Atlantic  Coast  Line  Rail- 
road Company  the  judgment  is  reversed. 

(3  Oa.  App.  143) 
HILLET  V.  PBRRIN.    (No.  647.) 
(Ck>art  of  Appeals  of  Georgia.    Nov.  25,  1907.) 

1.  Wbtt  of  Ebbob  — Review  — Bxcbptions  — 
Certification. 

Exceptions  pendente  lite,  though  filed  and 
recorded  under  order  of  the  judge,  cannot  be 
considered,  unless  duly  certified  to  be  true.  Civ. 
Code  1895,  S  5541 ;  Binyard  v.  State,  126  Ga. 
635,  55  S.  E.  498. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.^  3,  Appeal  and  Error,  {  2703.] 

2.  Landlobd   and   Tenant— Distbsbs  Was- 

BANT. 

Distress  warrant  lies  in  favor  of  a  land- 
lord against  a  tenant  for  the  recovery  of  any 
rent  due  the  former  by  the  latter.  This  is  true, 
although  the  landlord,  subsequently  to  the  time 
the  rent  becomes  due,  takes  a  note  for  the  rent 
The  character  of  the  indebtedness  is  not  changed 
by  the  taking  of  the  note. 

[Ed.  Note.— For  cases  in  point,  see  Cait.  Dig. 
vol.  32,  Landlord  and  Tenant,  S  1070.] 

(Syllabus  by  the  Court) 

Error  from  City  Covat  of  Blberton;  P.  P. 
Proffitt,  Judge. 

Action  between  D.  A.  HiUey  and  G.  G. 
Perrin.  From  the  judgment,  Hllley  brings 
error.    Affirmed. 

Jos.  N.  Worley,  for  plaintUT  in  error.  Z.  B 
Rogers,  for  defendant  in  error. 

POWELL,  J.    Judgment  afOrmed. 


(8  Ga.  App.  86) 
SCHLITTLER   &   JOHNSON   r.   DEERING 

HARVESTER  CO.    (No.  530.) 
(Court  of  Appeals  of  Georgia.    Nov.  25,  19(X7.) 

1.'  Principal   and    Subett  —  Disohabob   or 

Surety— Release  of  Pbinoipal. 

The  contract  of  the  indorsers  of  the  notes 
sued,  being  manifestly  in  consideration  of  a  ben- 
efit given  bv  the  pavee  of  the  notes  to  the  mak- 
er, is  one  of  suretyship,  and  the  verdict  in  favor 
of  the  maker  on  his  plea  of  failure  of  considera- 
tion extinguished  ipso  facto  the  obligation  of  the 
sureties. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
7ol.  40,  Principal  axid  Surety,  (  286.] 

2.  Election  or  Reicedies. 

Where  the  holder  of  the  notes  treated  the 
contract  of  indorsement  as  one  of  suretyship, 
and  brought  suit  against  the  maker  and  the  in- 
dorsers jointly,  and  a  verdict  was  rendered  in 
favor  of  the  maker  of  the  notes  on  his  plea  of 
failure  of  consideration,  he  could  not  subse- 
quently treat  the  contract  as  one  of  guaranty 
and  have  judgment  entered  in  the  same  suit 
against  the  indorsers  as  guarantors. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  18,  Election  of  Remedies,  i  16.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Baxley;  3.  H. 
Thomas,  Judge. 

Action  by  the  Deering  Harvester  Company 
against  Schlittler  &  Johnson  and  M.  B.  Swain. 
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Judgment  for  defendant  Swain,  and  tbe  oth- 
er defendants  bring  error.    Reversed. 

W.  W.  Bennett,  for  plaintiffs  in  error. 
Parker  ft  Moore  and  V.  B.  Padgett,  for  de- 
fendant in  error. 

HILLs  C.  J.  The  .Deerlng  Harvester  Com- 
pany brought  suit  on  t^'o  promissory  notes 
against  M.  B.  Swain,  as  principal,  and  Schlitt- 
ler  *  Johnson,  a  copartnership  composed  of  A. 
Schllttler  and  J.  M.  Johnson,  as  indorsers. 
Swain  filed  an  answer  alleging  failure  of  con- 
sideration. The  court  entered  the  suit :  "An- 
swered, April  term,  1906."  At  the  December 
term  the  Jury  found  a  verdict  for  the  prin- 
cipal defendant,  Swain.  No  effort  was  made 
to  set  aside  this  Judgment,  nor  was  the  case 
ever  marked  in  default  as  to  the  other  defend- 
ants. At  the  April  term,  1907,  the  court,  on 
motion  of  plaintifTs  counsel,  rendered  a  Judg- 
ment against  Schllttler  ft  Johnson,  A.  Schlltt- 
ler. and  J.  M.  Johnson,  indorsere,  for  the  full 
amount  of  said  notes,  principal.  Interest,  and 
attorneys'  fees,  and  all  court  costs.  To  this 
Judgment  they  except 

The  controlling  question  in  the  case  is  as 
to  the  validity  of  this  Judgment  against  the 
defendants  sued  as  indorsers,  when  the  prin- 
cipal maker  of  the  note  bad  been  released 
from  payment  on  his  plea  of  failure  of  con- 
sideration. It  is  insisted  that  these  defend- 
ants were  only  sureties  on  the  notes,  that 
their  obligation  was  accessory  to  that  of  the 
principal,  and  that,  as  the  latter's  obligation 
to  pay  the  note  had  become  extinct  by  the 
verdict  of  the  Jury  in  favor  of  the  principal, 
theirs  ceased  as  a  legal  consequence.  Civ. 
Code  1895,  S  2967.  The  defendant  in  error 
seeks  to  avoid  this  legal  result  generally,  if 
the  contract  was  one  of  suretyship,  by  claim- 
ing that  the  contract  of  the  plaintiffs  in  error 
was  that  of  indorsers  for  value  or  guarantors ; 
that  the  contract,  being  one  of  guarantee,  was 
entirely  distinct  and  separate  from  that  of 
the  principal,  and  consequently  the  release 
of  the  principal  by  the  verdict  of  the  Jury  did 
not  extinguish  their  liability  or  their  sepa- 
rate obligation  to  pay  the  notes.  This  con- 
clusion follows  if  the  premise  is  correct 

In  this  case  the  premise  is  assumed  from 
the  phraseology  of  the  indorsement  On  the 
back  of  the  notes  appears  the  following  In- 
dorsement, which  it  is  claimed  constitutes  a 
contract  of  guarantee,  and  not  one  of  surety- 
ship: "For  value  received  I  hereby  guaran- 
tee the  payment  of  the  within  note,"  etc. — 
signed  by  Schllttler  &  Johnson.  It  Is  contend- 
ed that  this  indorsement  signed  by  Schllttler 
ft  Johnson,  expresses  a  consideration  flowing 
to  them,  and  fixes  their  liability  on  the  con- 
tract as  guarantors  of  the  payment  of  the 
notes.  The  mere  lanjniage  of  the  contract  does 
not  determine  Its  legal  character.  "Courts 
may  disregard  formal  expressions,  to  ascer- 
tain the  real  intent  of  the  parties,  and  the 
form  of  the  contract  is  immaterial,  provided 
the  fact  of  suretyship  exists."    Fields  v.  Wil- 


lis, 123  Ga.  276,  51  S.  E.  280;  Civ.  Code  1895, 
§  2969.  The  mere  use  of  the  word  "guaran- 
tee" will  not  make  a  contract  one  of  guar- 
antee. Baldwin  Fertilizer  Co.  t.  Carmichael, 
116  Ga.  763,  42  &  E.  1003.  See,  also,  Gelser 
Mfg.  Ca  T.  Jones,  90  Ga.  307,  17  &  B.  81. 
Nor  do  the  words  "value  received"  conclu- 
sively import  a  consideration.  We  think  the 
indorsement  quoted,  written  on  the  backs  of 
the  notes,  indicated  that  the  signers  thereof 
were  only  accommodation  indorsers  or  sure- 
ties. 

We  do  not  deem  it  necessary  to  enter  into 
a  discussion  of  the  rather  shadowy  and  Illu- 
sive distinction  between  a  contract  of  surety- 
ship and  a  contract  of  guarantee.  In  Small 
Co.  V.  Claxton,  1  Ga.  App.  83,  57  S.  E.  977, 
we  have  attempted  to  do  this  and  to  show 
that  the  distinction  is  more  fanciful  and  the- 
oretical than  real  and  practical.  Our  Civil 
Code  of  1895  (section  2966)  mentions  one  test 
by  which  we  can  distinguish  and  determine  the 
character  of  the  contract,  whether  one  of 
suretyship  or  one  of  guarantee.  If  the  con- 
sideration is  for  a  benefit  to  the  principal, 
the  contract  is  one  of  suretyship.  If  the  con- 
sideration Is  one  of  benefit  flowing  to  the 
guarantor,  the  contract  is  one  of  guarantee. 
Let  us  apply  this  test  to  the  present  contract, 
under  the  facts  disclosed  by  the  record.  Suit 
was  brought  against  Swain  as  the  maker  of 
the  notes,  and  against  Schllttler  &  Johnson 
as  indorsers.  Swain  filed  an  answer,  in 
which  he  set  up  that  the  consideration  for 
which  he  made  the  notes  was  "one  Deerlng 
mower"  and  that  this  consideration  had  fail- 
ed, in  that  the  mower  was  worthless.  The 
credit  was  manifestly  extended  to  the  maker 
of  the  notes,  and  he  was  released  from  pay- 
ment, because  the  consideration  to  him  and 
for  which  the  notes  were  given  had  failed. 
What  possible  benefit  was  there  flowing  to 
Schllttler  &  Johnson?  They  simply  indorsed 
Swain's  executory  contract  and  thus  became 
liable  with  him,  but  not  independently  of 
him.  This  was  the  plaintiff's  construction  of 
the  contract  when  suit  was  brought  He 
then  treated  the  contract  as  one  of  surety- 
ship, and  the  idea  of  a  guarantee  was  an  aft- 
erthought The  suit  was  not  properly  brought 
against  Schllttler  &  Johnson  as  guarantors, 
for  as  guarantors  they  could  not  have  been 
Joined  as  defendants  with  the  maker  of  the 
notes;  but  as  sureties  they  were  properly 
Joined.  The  form  of  the  suit,  the  allegations 
of  the  suit,  the  character  of  the  notes,  and 
the  facts  in  the  record  all  show  that  Schllttler 
&  Johnson  were  considered  as  sureties,  and 
were  in  law  only  sureties,  and  that  their  ob- 
ligation as  such  was  extinguished  by  the 
verdict  and  Judgment  in  favor  of  the  princl« 
pal  maker  of  the  notes. 

The  subsequent  Judgment  rendered  against 
them  was  unauthorized,  and  should  be  set 
aside.  This  opinion  on  the  vital  and  substan* 
"tial  question  makes  the  other  assignments  Im- 
material. 
Judgment  reversed* 
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STATE  V.  RAYNOR- 

^Supreme  Court  of  North  Carolina.    Nov.  20, 
1907.) 

1.  Seducttoj?  —  Cbiminai.   Rbsponsibilitt — 

EiVlDENCB--PR0HI8E  OF  MaBRIAOB. 

In  a  prosecution  for  seduction  under  prom- 
ise of  marriage,  the  testimony  of  prosecutrix 
that  she  yielded  on  defendant's  promise  of  mar- 
riage is  competent. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Seduction,  8  77.] 

2.  Criminal  Law— Evidence— Admissions. 

In  a  prosecution  for  seduction  under  prom- 
ise of  marriage,  the  answer  of  the  prosecutrix  to 
a  question  why  she  yielded  that  she  could  not 
help  it,  and  that  he  said  he  was  not  trying  to 
fool  her,  but  was  going  to  marry  her,  was  com- 
petent as  an  admission. 

3.  Same— Trial— Reception    op   Bvidenoi>— 
Repetition  of  Answer. 

In  a  prosecution  for  seduction  under  prom- 
ise of  marriage,  it  was  discretionary  with  the 
court  to  allow  the  prosecutrix  to  repeat  her  tes- 
timony that  she  yielded  on  defendant's  promise 
of  marriage. 

4.  Seduction  —  Corroboration  of  Prosecu- 
trix—Sufficiency. 

Where  the  mother  of  prosecutrix  testified 
that  defendant  admitted  in  her  hearing  the  prom- 
ise and  the  seduction,  the  testimony  of  prosecu- 
trix is  suflSciently  corroborated. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Seduction,  SS  83-^.J 

5.  Same— iNBTRucnoNS— Refusal. 

A  requested  instruction  on  the  necessity  of 
support  to  the  testimony  of  prosecutrix,  stating 
that  her  statements  to  her  mother,  after  the  fact 
that  defendant  had  promised  to  marry  her,  were 
not  sufficient  support,  was  properly  refused  as 
misleading,  where  there  was  evidence  not  only 
of  such  statements  to  the  mother  when  alone 
with  prosecutrix,  but  also  that  statements  of 
the  seduction  and  promise  to  marry  had  been 
made  by  prosecutrix  to  her  mother  in  the  pres- 
ence of  defendant  without  contradiction  by  him. 

6.  Same  —  Elements  op  Offense  — Time  of 
Promise. 

It  is  immaterial  that  the  promise  was  made 
previous  to  the  time  of  the  seduction,  if  defend- 
ant made  use  of  it  to  induce  the  prosecutrix  to 
yield  her  person  to  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Seduction,  S  58.] 

Appeal  from  Superior  Court,  Pender  Coun- 
ty ;   Long,  Judge. 

Cephas  Raynor  was  convicted  of  seduction 
under  promise  of  marriage,  and  he  appeals. 
Affirmed. 

R.  G.  Grady  and  W.  T.  Dortch,  for  appel- 
lant, nayden  Clement,  Asst  Atty.  Gen.,  for 
the  State. 

WALKER,  J.  The  defendant  was  Indicted 
and  convicted  of  seduction  under  promise  of 
marriage  (Revisal  1905,  §  3354),  and  ap- 
pealed. 
He  assigns  four  errors,  as  follows: 
(1)  The  court  erred  In  permitting  the  prose- 
cutrix to  answer  the  question  asked  by  the 
solicitor,  to  wit;  "Why  did  you  yield  to  the 
defendant,  and  have  intercourse  with  him 
that  night?"  The  witness  had  previously  stat- 
ed that  they  had  sexual  intercourse  at  the 
time  mentioned.  She  answered:  "I  could 
not  help  it    He  kept  right  on  at  me.    I  told 


blm  he  was  trying  to  fool  me  Into  It  He  said 
he  was  not,  that  he  was  going  to  marry  me." 
The  answer  was  also  objected  to.  The  court 
overruled  the  objections,  and  admitted  the  evi- 
dence. We  do  not  see  why  it  was  not  compe- 
tent and  relevant  It  tended  to  prove  direct- 
ly the  very  fact  In  issue.  As  on  admission* 
It  was  clearly  competent  State  v.  Lawbom, 
88  N.  a  634;  State  v.  Horton,  100  N.  C.  445, 
6  S.  B.  238,  6  Am.  St  Rep.  613.  The  fact 
that  It  was  a  repetition  of  evidence  to  the 
same  effect  previously  Introduced  did  not 
render  It  Incompetent  It  was  in  the  discre- 
tion of  the  court  to  permit  the  witness  to  re- 
peat her  answer,  if  it  was  thought  that  the 
Jury  bad  not  understood  her,  or  for  any  other 
good  reason. 

(2)  That  the  court  erred  in  refusing  to  In- 
struct the  Jury,  as  requested  by  the  defend- 
ant that  there  Is  no  evidence  in  the  case 
supporting  the  testimony  of  Eddie  Jones,  the 
prosecutrix,  as  to  the  promise  of  marriage 
and  the  Jury  should  acquit  There  was  evi- 
dence, we  think,  sufficient  to  support  the 
witness  in  her  statement  that  the  defendant 
had  seduced  her  under  a  promise  of  marriage. 
Her  mother,  Catherine  Jones,  testified  that 
the  defendant  had  admitted,  in  her  presence 
and  hearing,  that  be  bad  made  the  promise, 
and  thereby  accomplished  the  ruin  of  her 
daughter.  This  admission  was  made  to  the 
prosecutrix,  In  the  hearing  of  her  mother, 
when  she  was  reproving  him  for  bis  vile  con- 
duct and  bis  faithlessness.  She  was  then 
pleading  with  him  to  save  her  from  the  con- 
sequent disgrace.  There  was  other  testimony 
which  was  competent  to  be  considered  by  the 
Jury  in  this  connection.  The  defendant  ad- 
mitted the  seduction. 

(3)  The  court  erred  In  refusing  to  instruct 
the  Jury,  as  requested  by  the  defendant  that 
the  supporting  testimony  required  by  the 
statute  is  something  more  than  corroborative 
evidence.  It  must  be  such  independent  facts 
and  circumstances  as  tend  to  establish  the 
credibility  of  the  prosecutrix  [and  the  state- 
ments of  the  latter  to  ber  mother  after  the 
alleged  seduction,  that  the  defendant  had 
promised  to  marry  her,  are  competent  only  to 
corroborate  ber  as  a  witness,  and  are  not 
such  supporting  testimony  as  is  required  by 
the  statute].  The  instruction  was  given,  ex- 
cept the  part  inclosed  In  brackets.  If  there 
was  not  evidence  in  this  case  that  the  pros- 
ecutnix  had  told  ber  mother,  in  the  presence 
of  the  defendant,  of  the  seduction  under 
promise  of  marriage,  and  be  did  not  deny  it 
but  in  fact,  admlrted  It,  the  objection  of  the 
defendant  would  have  to  be  sustained  under 
State  V.  Ferguson,  107  N.  C.  841,  12  S.  E. 
574.  It  is  true  there  was  evidence  that  she 
had  told  her  mother  the  circumstances  before 
the  time  they  had  the  conversation  in  the  de- 
fendant's presence,  but,  if  the  court  had  giv- 
en the  instruction  without  qualification  or 
explanation,  it  might  have  misled  the  Jtiry 
by  inducing  them  to  believe  that  the  instruc- 
tion embraced  every  statement  made  to  her 
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mother,  whether  the  defendant  was  present 
or  not  In  view  of  the  entire  evidence,  the 
prayer  was  not  sufficiently  specific  In  this 
respect  this  case  differs  from  State  v.  Fergu- 
son, supra,  and  State  v.  Whitley,  141  N.  G. 
825,  53  S.  E.  820.  The  instruction  was  so 
framed  that  it  might  have  produced  the  im- 
pression on  the  jury  that  there  was  no  sup- 
porting evidence  In  the  case,  but  only  cor- 
roborative, and  his  honor  seems,  from  the 
last  Instruction  he  gave,  to  have  taken  this 
view  of  it. 

(4)  The  court  erred  in  charging  the  jury  as 
follows:  "If  yon  find  that  she  [the  prosecu- 
trix] was  induced  to  yield  and  submit  her 
person  to  the  defendant  by  reason  of  his 
promise  of  marriage  so  made  at  the  time,  or 
before  that  time,  the  defendant  would  be 
guilty,  there  being  other  supporting  evidence 
required  by  the  statute."  This  instruction 
was  proper  under  State  v.  Ring,  142  N.  C.  596, 
65  S.  B.  194.  where  we  said:  "In  an  Indict- 
ment for  seduction  under  promise  of  mar- 
riage, when  the  evidence  shows  that  the 
prosecutrix  trusted  to  the  defendant's  'pledge 
that  he  would  never  forsake  her,'  and  to  his 
promise  of  marriage,  when  she  permitted  him 
to  accomplish  her  ruin,  a  conviction  was  prop- 
er, and  the  mere  fact  that  the  promise  existed 
long  before  the  seduction  can  make  no  differ- 
ence, if  he  afterwards  took  advantage  of  it 
to  effect  his  nefarious  purpose.  His  conduct 
in  such  a  case  would  be  the  more  reprehen- 
sible, as  showing  a  studied  and  deliberate 
puri)ose,  first  to  engage  her  affections,  and 
then  by  taking  advantage  of  her  weak  and 
confiding  nature  and  the  trustfulness  he  had 
Inspired  by  his  perfidy  to  insidiously  en- 
snare her  with  his  wicked  and  faithless  prom- 
ises of  love  and  constancy.  Such  conduct  is 
the  legal  equivalent  of  an  express  promise  to 
marry  if  she  would  submit  to  his  lecherous 
solicitations,  provided  the  jury  found,  as  they 
did.  that  It  had  the  effect  of  alluring  her  from 
the  path  of  virtue."  The  evidence  in  this 
case  is,  if  anything,  much  stronger  against 
the  defendant  than  that  in  the  case  of  State 
V.  Ring  was  against  the  defendant  there  to 
establish  the  essential  elements  of  the  crime 
charged  in  the  indictment  We  think  from 
the  entire  case  that  the  Jury  fully  understood 
the  difference  between  •'corroborating"  and 
"supporting"  evidence,  and,  in  other  respects, 
were  properly  instructed  by  the  court 

No  error. 
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RUSSELL  V.   WADE. 

(Supreme  Court  of   North  Carolina.    Nov.  20, 
1907.) 

1.  Trusts— Constructive  Trust. 

Where  plaintiff  and  defendant  agreed  to 
f)rocure  an  option  on  land  and  secure  title 
thereto  for  the  purpose  of  sale,  profits  to  be  di- 
vided equally,  and  plaintiff  procured  a  promise 
from  the  owner  to  give  them  an  option,  and 
defendant  sent  to  get  the  option,  took  it  and  the 
deeH  in  his  own  name,  afterwards  denying  any 
.ight  in  plaintiff,  a  constructive  trust  arose  in 


plaintifTs  favor  for  a  half  interest  after  payment 
of  half  the  purchase  money. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Trusts,  ft  160.]  > 

2.  Same— Statute  of  Frauds. 

A  constructive  trust  is  not  within  the  stat- 
ute of  frauds. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Trusts,  ft  141.] 

3.  Same— Corroborative  Evidence. 

Where  plaintiff  and  defendant  agreed  to 
take  an  option  for  land^  they  to  share  equally  in 
the  profits^  and  plaintiff  got  a  promise  of  the 
owner  to  give  it  to  them,  and  defendant  took  it 
and  later  the  deed,  in  his  own  name,  and  after- 
wards denied  any  right  of  plaintiff,  the  promises 
of  defendant  after  taking  the  option  and  deed  to 
make  a  writing  showing  plaintiff's  interest  are 
not  the  basis  of  his  right,  but  are  merely  to  be 
used  as  corroborative  of  the  original  agreement 
and  its  continuance. 

Appeal  from  Superior  Court  Montgomery 
County;   Moore,  Judge. 

Action  by  L.  N.  Russell  against  O.  M. 
Wade.  Judgment  for  plaintiff.  Defendant 
appeals.    Affirmed. 

Plaintiff  alleges  that  he  and  defendant 
some  time  during  the  month  of  April,  1902, 
entered  into  an  agreement  to  procure  an  op- 
tion on,  and  some  time  later  to  purchase,  a 
tract  of  land  containing  about  2,500  acres, 
fully  described  in  the  complaint,  which  was 
owned  by  Miss  Adelaide  Kron;  that  plain- 
tiff and  defendant  were  each  to  have  one-, 
half  undivided  interest;  that  they  were  to 
sell  the  land  and  divide  the  profits  equally; 
that  defendant  agreed  that,  if  plaintiff  would 
negotiate  the  trade  for  the  option,  he,  de- 
fendant, would  advance  the  money  necessary 
to  pay  therefor ;  that,  pursuant  to  said  agree- 
ment, plaintiff  did  negotiate  with  the  owner 
of  the  land  for  an  option;  that  he  sent  de- 
fendant to  Miss  Kron  to  get  the  option  and 
to  pay  the  amount  of  cash  agreed  upon; 
that  defendant  wrongfully,  in  violation  of 
the  contract  and  without  knowledge  of  plain- 
tiff, had  said  option  executed  to  himself, 
omitting  the  name  of  plaintiff  therefrom; 
that  when  plaintiff  first  had  knowledge  there- 
of, defendant  promised  to  give  him  a  writing 
showing  that  he,  plaintiff,  owned  one-half 
interest  in  said  option,  but  failed  to  do  so; 
that  about  the  time  said  <^tion  was  to  ex- 
pire the  parties  made  arrangements  with 
Miss  Kron  for  a  new  or  extended  option; 
that  said  second  option  was  also  taken  by 
defendant  to  himself,  but  he  promised  to 
give  plaintiff  a  writing  showing  his  interest 
therein;  that  plaintiff  negotiated  with  one  or 
more  persons  to  sell  the  option  at  a  large 
profit,  but  was  Induced  by  defendant  to  let 
him  borrow  some  money  from  O.  R.  Cox, 
the  father-in-law  of  defendant,  to  pay  for 
said  land;  that  defendant  got  the  money 
from  Cox  and  had  Miss  Kron  to  make  a 
deed  to  himself  for  said  land,  again  promis- 
ing plaintiff  to  make  him  a  writing  showing 
his,  plaintiff's,  interest  therein;  that,  with- 
out plaintiff's  knowledge  and  In  fraud  of  bis 
rights,  defendant  conveyed  one-half  Interest 
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in  said  land  to  said  O.  R.  Cox,  and  executed 
a  mortgage  to  blm  for  ttie  other  one-half  un- 
divided interest  to  secure  a  note  of  $2,400, 
being  the  amount  of  one-half  the  purchase 
money  paid  to  Miss  Kron,  with  interest; 
that  the  land  is  very  valuable,  being  worth 
more  than  $10,000;  that  he  is  ready  and 
able  to  pay  one-half  the  purchase  money  and 
redeem  the  one-half  interest  covered  by  the 
mortgage  to  Cox,  etc.  Plaintiff  alleges  that, 
by  virtue  of  the  facts  set  forth,  he  is  the 
equitable  owner  of  a  one-half  undivided  in- 
terest in  said  land  and  demands  appropriate 
relief  in  the  premises,  etc.  Defendant  de- 
nied the  material  allegations  in  the  com- 
plaint, and  stated  bis  version  of  the  transac- 
tions. It  is  unnecessary  to  set  forth  more 
fully  defendant's  contentions.  His  honor 
submitted  the  following  issue  to  the  jury: 
"Is  the  plaintiff  the  equitable  owner  of  a 
one-half  undivided  interest  in  the  lands  de- 
scribed in  the  complaint,  subject  to  the  mort- 
gage deed  executed  by  O.  M.  Wade  and  wife 
to  O.  R.  Cox  for  one-half  the  purchase  mon- 
ey thereof?"  The  defendant  excepted  to  the 
issue  submitted  to  the  jury.  Both  parties 
introduced  testimony  tending  to  sustain  their 
contentions.  At  the  close  of  the  evidence,  de- 
fendant moved  for  judgment  as  of  nonsuit. 
Motion  denied,  and  defendant  duly  excepted. 
The  court  charged  the  jury  fully  upon  the 
different  contentions  of  the  respective  par- 
ties, and,  among  other  things,  explained  to 
the  jury  and  charged  them  that,  where  evi- 
dence had  been  admitted  in  the  cause  for  a 
limited  piu*pose,  they  could  consider  said 
evidence  only  for  the  purpose  for  which  it 
was  admitted,  and  pointed  out  to  the  jury  in 
each  instance,  as  set  forth  in  the  foregoing 
evidence,  for  what  purpose  the  evidence  was 
admitted,  and  explained  to  them  the  purpose 
for  which  they  could  consider  the  evidence 
in  each  instance.  The  court  also  made  this 
explanation  to  the  jury  in  each  Instance  at 
the  time  the  evidence  was  admitted.  Among 
other  things,  the  court  charged  the  jury  that 
if  the  plaintiff  believed  that  he  had  arrange- 
ments made  to  secure  his  part  of  the  pur- 
chase money  of  the  land  in  controversy,  and 
Informed  the  defendant  that  he  had  such  ar- 
rangements made,  and  that  the  defendant 
thereupon  told  him  that  he  had  arranged  to 
secure  the  whole  of  the  purchase  money  from 
his  father-in-law  for  the  benefit  of  both 
plaintiff  and  defendant,  and  thereby  induced 
the  plaintiff  to  refrain  from  any  further  ef- 
fort to  secure  his  part  of  the  purchase  mon- 
ey, it  madOxUC  difference  whether  the  plain- 
tiff could  have  secured  his  part  of  the  money 
or  not  To  the  foregoing  paragraph  of  the 
charge  the  defendant  excepted.  The  jury  an- 
swered the  issue  submitted  to  them  in  favor 
of  the  plaintiff.  Motion  for  a  new  trial, 
motion  overruled,  and  the  defendant  except- 
ed. There  was  judgment  upon  the  verdict, 
to  which  the  defendant  excepted  and  ap- 
pealed. 


Adams,  Jerome  &  Armfleld,  for  appellant 
U.  L.  Spence,  J.  A.  Spence,  and  R.  T.  Poole, 
for  appellee. 

CONKOR,  J.  (after  staUng  the  facts  as 
above).  The  issues  tendered  by  defendant  • 
were  properly  rejected.  They  are  based  up- 
on a  misconception  of  plaintiff's  allegation. 
The  action  is  not  brought  to  enforce  specific 
performance  of  a  parol  contract  to  convey 
land  but  to  declare  defendant  a  trustee  in 
respect  to  cme-half  undivided  interest  in  the 
land  described  in  the  complaint  While 
there  is  contradictory  evidence  the  verdict 
of  the  jury,  construed  with  reference  to  the 
instructions,  establishes  plaintiff's  allegation 
that  he  and  defendant  entered  into  a  con- 
tract to  procure  an  option  on  the  land  and 
securu  the  title  thereto  for  the  purpose  of 
selling  and  dividing  the  profit  made  on  the 
transaction;  that  defendant  took  the  option 
to  himself,  or  in  his  own  name,  but  recog- 
nized plaintilTs  interest  therein  and  promised 
to  give  him  a  writing  showing  that  he  was 
joint  owner.  The  conduct  of  both  parties  in 
negotiating  sales  of  the  property  and  other- 
wise strongly  corroborates  plaintiff's  conten- 
tion. There  is  but  little  difference  in  the 
testimony  in  this  respect  Miss  Kron  says 
that,  when  she  gave  the  option,  she  under- 
stood that  it  was  for  the  benefit  of  both  par- 
ties. It  appears  that  upon  the  expiration  of 
the  first  option,  a  new  one  was  given  under 
substantially  the  same  conditions  as  the  first 
so  far  as  the  interest  of  plaintiff  and  de- 
fendant were  concerned.  When  the  time 
came  to  raise  the  purchase  money,  plaintiff 
was  negotiating  with  several  parties  to  get 
his  part  when  defendant  suggested  that  he 
could  borrow  the  whole  amount  "for  both  of 
us"  ftrom  O.  R.  Cox,  his  father-in-law. 
Plaintiff,  relying  upon  this  suggestion,  made 
no  further  effort  to  raise  the  money,  stating 
that  he  wished  his  interest  to  stand  security 
for  his  part  of  the  debt  Defendant  in- 
stead of  doing  as  he  had  proposed,  obtained 
the  money  from  Cox,  took  title  to  himself, 
and  immediately  conveyed  one-half  Interest 
to  Cox  in  full,  and  executed  a  mortgage  to 
him,  Cox,  for  the  other  one-half  Interest  to 
secure  a  note  of  $2,400,  being  one-half  the 
purchase  money,  thereby  depriving  plaintiff 
of  any  interest  in  the  land.  The  value  of 
the  land  is  very  greatly  in  excess  of  the 
amount  paid. 

The  plaintiff's  equitable  right  is  based  upon 
the  well-settled  principle  and  authorities  dis- 
cussed and  cited  by  Mr.  Justice  Walker  in 
the  recently  decided  case  of  Avery  y.  Stew- 
art, 136  N.  C.  426,  48  S.  B.  775,  68  L.  R.  A. 
776.  In  that  case  the  plaintiff  had  contract- 
ed for  the  purchase  of  a  tract  of  land,  and, 
being  unable  to  raise  the  purchase  money, 
procured  the  defendant  to  pay  the  amount 
and  take  title  for  his,  plaintiff's,  benefit  and 
convey  to  him  upon  payment  of  the  amount 
advanced  with  a  bonus  agreed  upon.  We 
held  the  trust  valid,  upon  the  authority  of  a 
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long  line  of  cases  decided  in  this  court  In 
this  case  plalntlif,  In  violation  of  his  duty 
to  defendant,  takes  the  option  to  himself, 
whereas,  he  should  have  taken  it  to  the  de- 
fendant and  himself  jointly.  This  was  a 
clear  breach  of  duty,  both  legal  and  moral, 
and  so  recognized  by  defendant,  who  prom- 
ised to  give  plaintiff  a  "writing"  showing  his 
interest  in  the  option.  The  promise  to  give 
the  writing,  made  at  various  times  after  get- 
thig  the  option,  is  not  the  basis  of  plaintiff's 
claim,  but  corroborative  of  his  evidence  in 
regard  to  the  original  agreement  The  trust 
arises  and  is  attached  to  the  legal  title  pro- 
cured by  defendant  "by  operation  or  con- 
struction of  law."  Mr.  Justice  Walker  in 
Avery  v.  Stewart,  supra,  after  enumerating 
the  several  ways  in  which. such  trusts  arise, 
says:  "Trusts  of  the  second  class  exist  pure- 
ly by  construction  of  law,  without  reference 
to  any  actual  or  supposed  intention  to  cre- 
ate a  trust,  for  the  purpose  of  asserting 
rights  of  parties  or  of  frustrating  fraud, 
and  are  therefore  termed  constructive  trusts. 
*  •  *  The  party  guilty  of  the  fraud  is 
said,  in  such  case,  to  be  a  trustee  ex  male- 
ficio,  and  will  be  decreed  to  hold  the  legal 
title  for  the  use  and  benefit  of  the  injured 
party  and  to  convey  the  same  when  necessa- 
ry for  his  protection,  as  when  one  has  ac- 
quired the  legal  title  to  property  by  unfair 
means"— citing  Wood  v.  Cherry,  73  N.  a 
110,  and  other  cases.  "When  one  party  has, 
by  his  promise  to  buy,  hold,  or  dispose  of 
real  property  for  the  benefit  of  another,  ii> 
duced  action  or  forbearance  by  reliance  up- 
on such  promise,  it  would  be  a  fraud  that  the 
promise  should  not  be  enforced."  The  fol- 
lowing language,  in  the  opinion,  extracted 
from  Glass  v.  Hulbert,  102  Mass.  24,  8  Am. 
Bep.  418,  is  pertinent  and  conclusive  of  the 
plaintiff's  equity:  "When  a  party  acquires 
property  by  conveyance  secured  to  himself 
imder  assurances  that  he  will  transfer  the 
property  to,  or  hold  and  appropriate  it  for, 
the  use  and  benefit  of  another,  a  trust  for 
the  benefit  of  such  person  is  charged  upon 
the  property,  not  by  reason  merely  of  the 
oral  promise,  but  because  of  the  fact  that  by 
means  of  such  promise  he  had  induced  the 
transfer  of  the  property  to  himself."  If  the 
plaintiff  had  contracted  with  Miss  Kron  for 
an  option  to  himself,  and  after  doing  so 
procured  defendant  to  take  the  option  upon 
an  express  promise  to  hold  for  his,  plaintiff's, 
benefit  and  transfer  to  him,  can  there  be 
any  question  that  the  court  would  have  en- 
forced the  promise?  Can  it  be  that  there  is 
any  substantial  difference  when,  as  in  this 
case,  he  procuredfa  promise  from  Miss  Kron 
to  give  the  option  to  them  Jointly,  and,  pur- 
suant to  an  arrangement  between  the  par- 
ties that  the  option  was  to  be  so  taken,  de- 
fendant lu  violation  of  his  promise,  takes 
the  option  to  himself?  Is  not  this  a  clear 
case  of  obtaining  the  property  by  unfair 
means?  If  he  took  the  option  In  his  own 
name,  intending   to  exclude  plaintiff   from 


any  interest  therein.  It  presents  a  clear  case 
in  which  the  court  declares  him  a  trustee 
ex  malefldo.  In  Cloninger  v.  Summltt  ^ 
N.  C.  613,  in  which  the  same  principle  is 
involved,  Pearson  J.,  says:  "The  plaintiff's 
equity  does  not  rest  upon  the  Idea  of  the 
specific  performance  of  a  contract  The 
parties  did  not  occupy  the  relation  of  ven- 
dor and  vendee.  The  defendant  did  not 
agree  to  sell  the  land  to  the  plaintiff;  for, 
at  the  time  of  the  arrangement  he  did  not 
have  the  land,  or  any  interest  therein,  to  sell; 
nor  was  the  plaintiff  to  pay  a  price  for  it 
But  the  plaintiff's  equity  rests  upon  the  idea 
of  enforcing  the  execution  of  a  trust"  Har- 
grave  v.  Bang,  40  N.  G.  430.  If,  as  is  proba- 
ble, defendant  took  the  option  to  himself,  in- 
tending, in  ^d  faith,  to  carry  out  his  agree- 
ment with  plaintiff,  and  thereafter,  for  any 
reason,  changed  his  purpose  or  decided  to 
hold  for  himself,  is  the  plaintiff  without 
remedy?  We  think  not  To  permit  defend- 
ant to  so  deal  with  the  property  to  plaintiff's 
injury  would  be  to  encourage,  instead  of 
preventing,  •  fraud  and  wrong. 

It  is  true,  as  contended  by  defendant 
"that  a  breach  of  a  mere  moral  obligation 
is  not  by  itself  sufficient  ground  for  the  in- 
terference of  the  court"  But  as  said  in 
Avery  v.  Stewart  supra:  "The  evidence,  if 
taken  as  true,  shows  that  there  was  more 
than  that  in  this  instance,  and  that  the  de- 
fendant has  acquired  property  which  he 
could  not  have  obtained  but  for  the  plain- 
tiff's request  that  he  furnish  the  money  and 
take  the  title  and  his  promise  to  do  so. 
*  *  •  The  plaintiff's  equity  seems  to  us  to 
be  plain."  The  difference  in  the  two  cases 
consists  in  the  fact  that  in  one  the  defendant 
agreed  to  take  the  title  to  himself  for  the 
benefit  of  plaintiff,  whereas,  in  the  other,  he 
was  to  take  the  option  in  the  name  and  for 
the  benefit  of  both,  and,  in  violation  of  his 
promise  and  his  duty,  he  took  it  to  himself. 
In  one  the  wrong  was  tn  refusing  to  execute 
an  express  promise  upon  the  faith  of  which 
defendant  got  the  property;  whereas,  in  the 
other,  defendant  took  title  in  violation  of  his 
agreement  In  the  first  case,  the  court  en- 
forces the  execution  of  an  express  parol 
trust  In  this  case,  the  court  declares  de- 
fendant a  trustee,  to  prevent  fraud,  ex  male- 
ficla  The  law  and  the  authorities  have  been 
00  recently  discussed  and  cited  in  Avery  v. 
Stewart  supra,  that  we  deem  it  unnecessary 
to  repeat  what  was  so  well  said  in  that  case. 
The  doctrine  of  trusts,  both  parol  and  con- 
structive, has  been  frequently  before  this 
court  and  the  principles  so  clearly  stated, 
that  we  prefer  to  adhere  to  our  own  ded- 
sions.  In  several  Jurisdictions  the  statutes 
differ  from  ours.  The  court  has  xmiformly 
held  that  parol,  and,  of  course,  constructive, 
trusts,  are  not  within  our  statute  of  frauds. 
Defendant's  counsel,  in  his  very  excellent 
brief,  stresses  the  principle  and  authorities 
relating  to  resulting  trusts,  which  usually 
arise  when  the  purchase  money  is  paid  by 
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one  person  and  the  title  taken  by  another. 
As  we  have  seen,  this  case  does  not  come 
within  that  class,  and  is  not  therefore  af- 
fected by  the  fact  that  defendant  furnished 
the  money  to  pay  for  the  option.  The  trust 
attached  to  the  option  and  the  Interest  ac- 
quired by  defendant,  by  virtue  thereof,  and, 
In  the  absence  of  any  action  on  the  part  of 
plaintiff  releasing  such  equity,  it  adhered  to 
such  title  as  defendant  acquired  pursuant  to 
the  original  option.  The  evidence  tends  to 
show,  and  the  fact  passed  into  the  verdict, 
that  plaintifT  was  at  all  times  asserting  his 
rights.  His  honor  expressly  submitted  the 
question  to  the  jury  whether  he  was  in- 
duced to  discontinue  his  efforts  to  raise  the 
purchase  money  by  the  promise  of  the  de- 
fendant to  do  so  for  both.  If  defendant  in- 
tended to  put  an  end  to  the  relation  estab- 
lished between  hlipself  and  plaintiff,  by  the 
original  agreement,  he  should  have  given  him 
clear,  express,  and  unequivocal  notice  there- 
of, and  thereby  let  plaintiff  understand  that 
he  must  assert  his  rights  or  lose  them.  This 
he  did  not  do.  While  there  is  some  evidence 
indicating  a  purpose  to  exclude  plaintiff  from 
further  participation  in  the  transaction,  the 
first  unequivocal  act  done  by  defendant  was 
the  execution  of  the  deed  to  his  father-in-law. 
Since  then  we  find  no  change  in  the  status 
of  the  parties  in  respect  to  their  rights  and 
liabilities.  The  defendant  lodges  a  number 
of  exceptions  to  the  admission  of  evidence. 
They  are  based  upon  the  theory  that  they 
were  offered  to  establish  the  plaintiff's  case 
by  acts  and  declarations  subsequent  to  the 
execution  of  the  first  option.  His  honor  con- 
fined them  at  all  times  during  the  trial  to 
the  office  of  corroboration  of  the  substantive 
evidence  upon  which  the  cause  of  action  was 
based.  The  testimony  was  competent  for 
this  purpose.  His  honor  correctly  refused 
to  dismiss  the  action.  The  Judgment  secures 
to  the  plaintiff  what  was  to  be  his  by  the 
original  agreement;  that  is,  a  one-half  inter- 
est after  paying  one-half  the  purchase  mon- 
ey. If  the  defendant  has  lost  his  one-half 
interest  by  conveying  It  to  his  father-in-law 
in  fee,  he  has  no  one  to  blame  except  himself. 
He  had  no  right  to  give  away  the  Interest  of 
the  plaintiff  who,  it  seems,  originated  the 
Idea  and  plan  which,  If  carried  out,  as  agreed 
upon,  would  have  given  each  party  a  hand- 
some profit  on  the  purchase. 

We  have  examined  the  record  with  care, 
and  find  no  error. 


a46  N.  C.  125) 

PARRISH  V.  HIGH  POINT,  R.,  A.  &  S.  RY. 
CO. 

(Supreme  Court  of   North  Carolina.    Nov.  20. 
1907.) 

Evidence—Optnion— Expert— Competency. 

In  an  action  for  personal  iDJuries  a  ques- 
tion was  aslced  a  medical  expert  that,  if  the 
jury  found  from  the  evidence  that  plaintiff  was 
injured  by  falling  against  the  arm  of  a  seat, 
and  struck  his  back  over  the  region  of  the  kid- 


ney, and  it  then  gave  him  sreat  pain,  followed 
by  faintness  or  nausea,  and  the  next  morninic 
and  several  times  since  he  passed  bloody  urine, 
as  late  as  the  5th  day  of  this  month,  that  lus 
nervous  system  was  actected;  and  when  he  made 
a  misstep  or  had  a  sudden  Jar  lie  bad  acute  pain 
in  the  region  of  the  kidney,  followed  by  passing 
bloody  urine,  "what,  in  your  opinion  is  the 
cause  of  his  being  affected  in  this  wav?"  Held, 
that  the  question  was  competent:  toe  witness 
not  being  called  upon  to  express  an  opinion  as 
to  the  existence  of  disputed  facts,  but  merely  as 
to  the  result  of  certain  assumed  facts  whidi 
the  jury  might  find  from  the  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  8fi  2360-^2874.] 

Appeal  from  Superior  Court,  Randolph 
County ;  Justice,  Judge. 

Action  by  Melvin  W.  Parrish  against  the 
High  Point,  Randleman,  Asheboro  &  Southern 
Railway  Company.  From  a  judgment  in  fa- 
vor of  plaintiff,  defendant  appeals.    Afiarmed. 

This  action  was  brought  to  recover  dam- 
ages for  injuries  to  the  plaintiff  by  defend- 
ant's negligence.  The  plaintiff  bad  taken 
passage  on  defendant's  train  from  Greensboro 
to  Asheboro  on  July  23,  1906.  He  went  tb 
get  some  medicine  for  his  wife  and  a  glass 
of  water,  and  while  returning  to  his  seat  he 
received  a  severe  shock,  which  was  caused 
by  the  backing  of  the  engine  against  the  cars. 
He  was  hurled  forward,  and  then  backward, 
falling  against  the  arm  of  a  seat*  which  in- 
jured his  back,  hips,  and  spinal  column. 
There  was  evidence  tending  to  show  the  ex- 
tent of  his  injuries.  In  order  to  fnrth^ 
prove  the  extent  and  nature  of  the  injuries  to 
himself,  the  plaintiff  introduced  Dr.  Lewis, 
admitted  to  be  a  medical  expert,  who  testi- 
fied: ''I  have  been  a  physician  nearly  20 
years.  I  examined  the  plaintiff  on  the  7th 
and  8th  of  July,  1907.  There  was  nothing  the 
matter  with  his  lungs,  but  his  heart  beat  a 
little  fast.  I  found  trouble— a  swelling,  puffl- 
ness,  and  tenderness-— over  bis  right  kidney.** 
The  witness  was  then  asked  the  following 
question:  **If  the  jury  find  the  facts  to  be 
from  the  evidence  that  the  plaintiff  was  in- 
jured by  falling  back  against  the  arm  of  a 
seat  in  the  train,  and  struck  his  back  over 
the  region  of  the  kidney,  and  at  the  time  it 
gave  bim  great  pain,  followed  by  faintness 
or  nausea,  and  that  the  second  morning  there- 
after he  passed  urine  mixed  with  blood,  ai^d 
that  several  times  since  he  has  passed  bloody 
urine,  as  late  as  the  5th  day  of  this  month, 
that  his  nervous  system  was  affected,  and 
when  he  makes  a  misstep,  or  has  a  sudden 
jar,  he  has  acute  pain  in  the  region  of  the 
kidney,  followed  by  passing  bloody  urine, 
what,  in  your  opinion  is  the  cause  of  his  be- 
ing affected  in  this  way?"  ^^he  witness  an- 
swered :  "In  my  opinion  the  kidney  was  dis- 
located by  the  fall,  and  the  dislocation  is 
permanent,  and  the  plaintiff  will  be  disabled 
for  life,  unless  he  has  the  kidney  removed  by 
an  operation."  The  question  and  answer  were 
objected  to  by  defendant  in  apt  time.  The 
objections  were  overruled,  and  defendant  ex- 
cepted.   The  exception  as  above  stated  was 
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the  only  one  in  tbe  case.  There  was  a  ver- 
diet  for  the  plaintiff,  and,  judgment  having 
been  entered  thereon,  the  defendant  appealed. 

J.  T.  Brittaln  and  King  &  Kimball,  for  ap- 
pellant. J.  A.  Spence  and  Morehead  &  Sapp, 
toT  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  We  cannot  agree  with  the  learned 
counsel  of  the  defendant  that  this  case  bears 
any  resemblance  to  Summerlin  v.  Railroad* 
133  N.  C.  550,  '45  S.  E.  898.  In  that  case  the 
questfons  excluded  by  the  court  were  so  fram- 
ed as  to  require  the  witnesses  to  express  an 
opinion  as  to  the  existence  of  a  fact  which 
was  controverted,  and  it  was  there  said  by 
the  court  that  this  was  not  the  proper  form 
for  the  question  to  take,  but  that  the  expert's 
opinion  should  be  founded  upon  a  hypothet- 
ical question  containing  a  statement  of  facts 
which  the  jury  might  find  from  the  evidence, 
and  supposing,  of  course,  that  they  will  find 
them  to  be  as  stated  in  the  question.  The 
rule  is  stated  in  8  Wharton  &  Stmt's  Medical 
Jurisprudence  <5th  Ed.)  p.  580,  as  follows: 
^An  opinion  that  an  Injury  resulted  from  a 
certain  designated  act,  being  the  one  upon 
which  the  action  is  based,  as  distinguished 
from  an  opinion  that  certain  causes  would 
produce  certain  results,  is  improper,  as  usurp- 
ing the  province  of  the  jury.''  And  so  did  we 
say  substantially  in  Summerlin  v.  Railway, 
opon  the  authorities  therein  dted.  The  same 
rule  practically  is  stated  In  6  Thompson  on 
Negligence,  p.  694,  §  7755,  as  follows:  *'A 
medical  expert  is  generally  allowed  to  state 
his  opinion  as  to  whether  the  injury  for 
which  the  action  is  brought  might  have  re- 
sulted from  a  particular  cause." 

But  in  this  case  the  witness  was  not  ask- 
ed to  give  an  opinion  as  to  the  mere  existence 
of  a  controverted  fact;  but  upon  the  assump- 
tion that  the  jury  found  certain  facts  from 
the  evidence  as  to  the  symptoms  of  the  plain- 
tiff's disease,  including  the  fact  that  he  had 
been  injured  by  the  jar,  in  the  manner  de- 
scribed, he  was  asked  to  give  his  scientific 
opinion  as  to  what  produced  those  symptoms. 
He  answered  that  the  kidney  had  been  per- 
manently dislocated  by  the  fall,  and  that  he 
would  be  disabled  for  life,  unless  the  kidney 
was  removed  by  an  operation.  The  Injury 
from  the  jar  and  the  marked  symptoms  im- 
mediately following  it  were  assumed  as  facts 
that  the  jury  might  find  to  have  existed,  and 
his  opinion  was  based  on  the  facts  so  to  be 
found.  He  was  n<5t  asked,  if  the  symptoms 
existed,  what  particular  injury  caused  them ; 
but  the  injury  and  its  instant  manifestations 
were  first  assumed  as  established,  and  his 
opinion  was  deduced  from  these  supposed 
facts.  It  was  necessarily  assumed  by  the 
very  form  of  the  question  that  whatever 
Injury  the  plaintiff  had  suffered  was  direct- 
ly caused  by  the  fall,  and  the  witness  was 
called  upon  to  state  what  the  physical  con- 
ditions produced  by  the  fall  indicated  to  his 


trained  and  experienced  mind  as  a  medical 
practitioner.  We  think  the  evidence  comes 
strictly  within  the  rule  admitting  expert 
testimony,  or  that  which  is  given  by  a  wit- 
ness having  special  or  peculiar  knowledge  and 
skill  in  the  particular  calling  to  which  the 
Inquiry  relates;  and  the  competency  of  the 
question,  as  predicated  on  the  hypothetical 
facts  stated,  is  sustained  by  the  best-consider- 
ed authorities.  Longan  v.  Weltmer,  180  Mo. 
322,  79  S.  W.  055,  64  L.  R.  A.  969,  103  Am. 
St  Rep.  573;  Stouter  v.  Railway  Co.,  127  N. 
T.  661,  27  N.  B.  805;  Perkins  v.  Railroad  Co., 
44  N.  H.  223 ;  State  v.  Bowman,  78  N.  C.  509. 
The  question  was  not  so  put  to  the  witness 
"as  to  require  him  to  draw  a  conclusion  of 
fact,  nor  to  pass  upon  the  effect  of  the  evi- 
dence in  proving  controverted  facts,"  but 
merely  to  express  his  opinion  upon  the  facts 
stated  in  the  question,  leaving  them  to  be 
found  exclusively  by  the  jury.  There  was 
evidence  upon  which  the  jury  could  have 
made  such  a  finding.  The  ruling  of  the  court 
in  admitting  the  evidence  of  Dr.  Lewis  was 
therefore  correct 
No  error. 


a46  N.  C.  38) 

LOGAN  V.  HODGES. 

(Supreme  Court  of  North  Carolina.    Nov.  13. 
1907.) 

1.  Libel— Words  Action ablk  Peb  Se— Im- 
PUTINQ  Cbime. 

Plaintiff  in  an  action  for  libel  was  county 
treasurer,  and  had  a  large  sum  of  public  money 
in  his  care  which  he  had  deposited  in  a  safe  at 
his  store.  The  safe  was  blown  open,  and  the 
money  talcen.  Held,  that  a  written  communica- 
tion referring  to  the  robbery,  saying,  •*Turn 
your  searchlights  on  your  treasurer,  and  you  will 
find  the  money,"  was  actionable  per  se,  as  im- 
puting crime. 

[EA,  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  32,  Libel  and  Slander,  H  17-25,  36.] 

2.  Same— PuBMCATiON— What    Constitutes. 

Where  a  postal  card  containing  libelous 
matter  was  sent  through  the  mails,  and  passed 
through  the  hands  of  a  carrier  and  others,  a 
publication  is  shown« 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  32,  Libel  and  Slander,  ft  108.] 

8-  Same  —  Privileged  Communications  — 
Qualified  Pbivilege— Discharge  of  Duty 
TO  Public. 

A  postal  card  imputing  to  a  county  treas- 
urer the  theft  of  public  money  in  his  care, 
addressed  to  the  superintendent  of  public  in- 
struction of  the  same  county,  is  not  quallfiedly 
privileged  as  information  as  to  misconduct  of  a 
public  official  and  written  in  the  public  inter- 
est; the  recipient  having  no  power  to  hear  the 
complaint  or  redress  the  grievance,  and  no  duty 
in  the  matter  referred  to. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Libel  and  Slander,  §S  124,  130.] 

4.  Same  —  Action  —  Malice  —  Burden    of 

Proof. 

In  an  action  for  libel,  where  the  defense 
was  that  the  libelous  matter  was  a  privileged 
communication,  the  party  claiming  the  privilege 
has  the  burden  of  proof  to  show  it. 

[E3d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Libel  and  Slander,  §  279.] 
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6.  Same— Justification— Pleading. 

Justification  as  a  defense  in  an  action  for 
libel  mast  be  si>ecially  pleaded. 

[EH.  Note.— For  cases  in  point,  see  Cent  ViK- 
vol.  32,  Libel  and  Slander,  {§  219-226.] 

8.  Same— Damages— Plea  of  Good  Faith  in 

Mitigation— Evidence. 

Where  defendant  in  an  action  for  libel 
pleads  good  faith  and  lack  of  malice,  he  may 
show  these  facts  in  mitigation  of  damages,  and 
may  also  offer  evidence  of  the  general  bad 
character  of  plaintiflP  or  any  facts  which  tend 
to  disprove  malice,  bat  do  not  tend  to  show  the 
truth  of  the  charge. 

rE3d.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  32.  Libel  and  Slander,  §  253.] 

7.  Same— Exemplary  Damages. 

Exemplary  damages  may  be  awarded  for  a 
libel  published  in  reckless  indifference  to  the 
rights  of  others,  the  spirit  of  mischief  or  crim- 
inal indifference  to  civil  obligations. 

SE3d.  Note.— For  cases  in  point,  see  Cent  Dig. 
.32.  Libel  and  Slander,  S  351.] 

Appeal  from  Superior  Court,  Yadkin  Coun- 
ty;   Moore,  Judge. 

Action  for  libel  by  J.  A.  Logan  against 
J.  D.  Hodges.  From  a  Judgment  of  non- 
suit, plaintiff  appeals.  Reversed,  and  new 
trial   ordered. 

Civil  action  to  recover  damages  for  publi- 
cation of  a  libel.  At  the  conclusion  of  the 
evidence,  upon  an  intimation  from  his  honor 
that  be  would  charge  the  Jury  that,  if  they 
believed  the  evidence,  the  mailing  of  the 
postal  card  declared  upon  was  qualifiedly 
privileged,  that  the  burden  of  showing  malice 
was  upon  the  plaintiff,  and  that  there  was 
no  evidence  of  actual  malice,  the  plaintiff, 
having  duly  excepted,  submitted  to  a  non- 
suit and  appealed. 

Holton  &  Reece  and  Benbow,  Hall  & 
Hanes,  for  plaintiff.  E.  L.  Gaither,  for  de- 
fendant. 

BROWN,  J.  As  gathered  from  the  record, 
the  facts  upon  which  the  plaintiff  bases  his 
right  of  action  are  as  follows:  The  plaintiff 
was  the  treasurer  of  Yadkin  county  at  the 
time  the  cause  of  the  action  arose,  having 
been  elected  to  said  office  at  the  regular  elec- 
tion on  November  6,  1904.  As  such  treasur- 
er, he  had  in  his  hands  belonging  to  said 
county  the  sum  of  $4,139.09,  and  other  mon- 
eys in  cash,  and  had  the  same  securely  locked 
in  an  iron  safe  in  his  store  in  the  town  of  Yad- 
klnvllle,  the  county  seat  of  Yadkin  county, 
and  on  the  night  of  September  6,  1904,  the 
store  house  in  which  the  said  safe  was  lo- 
cated was  broken  into,  and  said  safe  contain- 
ing said  funds  and  moneys  was  blown  open 
by  unknown  parties,  supposed  to  be  burglars, 
and  robbed  of  its  contents.  On  September  9, 
1904,  the  defendant,  J.  D.  Hodges,  wrote  a 
I)OStal  card  to  one  A.  J.  Martin,  and  sent 
same  through  the  United  States  mails  from 
some  point  in  Davie  county  to  Longtown 
post  office  in  Yadkin  county;  the  contents 
of  the  card  being  as  follows:  "Dear  Sir: 
From  conversation  I  have  had  with  a  gentle- 
man from  Davie  county  who  was  in  Yadkin- 
ville  the  day  after  the  robbery,  I  believe  the 


guilty  men  live  in  Yadkinville.  Turn  your 
searchlights  on  yoor  treasurer  and  the  man 
that  boards  with  him  and  the  postmaster, 
and  you  will  find  where  the  money  went 
Yours  truly,  J.  D.  Hodges.  Augusta,  N.  C. 
Sept.  9,  1904."  The  defendant  was  at  that 
date  superintendent  of  public  instruction  and 
a  resident  of  Davie  county,  and  the  addres- 
see of  the  postal  card,  Martin,  held  the  same 
office  in  Yadkin  county. 

1.  That  the  words  written  upon  the  postal 
card  are  of  such  a  character  as  makes  them 
actionable  per  se  is  hardly  d^atable.  They 
plainly  imply  the  commission  of  a  crime, 
which  not  only  involves  moral  turpitude 
and  is  punishable  by  imprisonment,  whidi 
is  sufficient  to  make  words  actionable  per 
se,  but  under  the  law  of  this  state  constitutes 
a  felony  punishable  by  imprisonment  in  the 
state's  prison.  Odger,  Libel  &  Slander,  pp. 
253-256;  Brayne  v.  Cooper,  5  M.  &  W.  249; 
Posnett  V.  Marble,  62  Vt  486,  20  AtL  813, 
11  L.  R.  A.  162,  22  Am.  St.  ^ep.  126,  and 
cases  cited. 

2.  That  tl^ere  was  a  publication  of  the  lib- 
el is  proven  by  the  testimony  of  the  addres- 
see, who  testifies  he  received  it^in  the  mail, 
as  well  as  by  the  testimony  of  the  carrier 
and  others.  Communications  in  the  nature 
of  telegrams  and  postal  cards  containing  de- 
famatory matter,  transmitted  in  the  usual 
manner,  are  necessarily  liable  to  be  commnn- 
icated  to  all  the  clerks  through  whose  hands 
they  pass.  Newell  on  Slander  &  Libel,  p. 
233.  The  exact  question  was  decided  by  the 
Supreme  Court  of  Tennessee^  In  that  case 
a  clerk  in  one  bank  wrote  on  a  postal  card, 
and  mailed  It  to  a  correspondent  bank,  in 
reference  to  a  draft  held  for  collection  by 
the  former  for  the  latter,  ''Bowdle  in  the 
hands  of  a  notary."  The  court  held  it  to  be 
a  publication,  and  that  the  words,  being 
false,  were  libelous  and  actionable  per  se, 
without  proof  of  special  damage.  This  case 
is  cited  with  approval  by  Newell,  Slander  St 
Libel,  p.  233,  note.  Besides,  It  is  to  be  noted 
that  the  very  method  of  making  this  com- 
munication adopted  by  defendant  is  prohibit- 
ed by  law  and  made  a  crime  against  the 
United  States  for  the  evident  reason  of  its 
publicity.  While  the  government  may  legis- 
late against  the  reading  of  postal  cards  by 
those  through  whose  hands  they  pass,  it 
nevertheless  recognizes  the  frailty  of  human 
nature,  and  prohibits  the  mailing  of  postal 
cards  containing  defamatory  matter  under 
severe  penalties.  2  U.  S.  Comp.  St  1901,  p. 
2661. 

3.  The  occasion  of  the  publication  was  nei- 
ther absolutely  or  qualifiedly  privileged.  It 
is  contended  by  the  learned  counsel  for  de- 
fendant that  the  occasion  was  qualifiedly 
privileged  because  the  communication  con- 
cerned a  public  official  of  the  county  of  Yad- 
kin, and  was  written  in  the  public  interest 
We  admit  the  general  proposition  that  it  Is 
the  duty  of  all  who  witness  or  have  knowl- 
edge of  the  misconduct  of  any  public  officer 
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to  bring  such  misconduct  to  the  notice  of 
those  whose  duty  It  is  to  Inquire  into  it,  but 
the  complaining  party  must  be  careful  to  ap- 
ply to  some  person  who  has  jurisdiction  to 
entertain  the  complaint  or  power  to  redress 
the  grievance  or  some  duty  to  perform  or 
Interest  in  connection  with  it  Newell  on 
Slander  &  Libel,  pp.  504,  505;  Negley  ▼.  Par- 
row.  00  Md.  158,  45  Am.  Rep.  715;  Lansing 
▼.  Carpenter,  9  Wis.  540,  76  Am.  Dec.  281; 
Hamilton  v.  Eno,  81  N.  Y.  110.  To  illus- 
trate: Words  charging  a  party  with  theft, 
spoken  In  good  faith  under  a  belief  of  their 
truth  and  with  probable  cause  to  a  police 
officer  employed  to  detect  the  robber,  are  in 
the  nature  of  a  privileged  communication. 
Smith  V.  Kerr,  1  Edm.  Sel.  Cas*  (N.  Y.)  19a 
So  a  letter  accusing  a  school  mistress  of 
unchastity  written  in  good  faith  to  the 
school  committee  Is  privileged  so  as  to  put 
the  burden  on  plaintiff  to  show  actual  mal- 
ice. Bodwell  V.  Osgood,  8  Pick.  (Mass.)  379, 
15  Am.  Dec.  228.  The  American  &  English 
Encyclopedia  of  Law  states  the  law  as  fol- 
lows: "A  communication  in  regard  to  the 
character  or  conduct  of  a  public  official  Is 
privileged  If  addressed  to  a  functionary  hav- 
ing the  authority  to  redress  grievances  or  to 
remove  the  official  from  office,  and  for  the 
purpose  of  making  such  communication  every 
citizen  is  regarded  as  having  an  interest  or 
duty  in  the  subject  matter.  But  a  commun- 
ication addressed  to  a  third  person,  having 
no  such  authority.  Is  not  privileged.'*  18  Am. 
&  Eng.  Ency.  (2d  Ed.)  p.  1040.  The  author 
has  there  collected  many  adjudications  on 
the  subject.  In  commenting  on  the  subject, 
Mr.  Odger  says:  "But  in  seeking  redress  the 
defendant  must  be  careful  to  apply  to  some 
person  who  has  Jurisdiction  to  entertain  the 
complaint  or  power  to  redress  the  grievance. 
Statements  made  to  some  stranger  who  has 
nothing  to  do  with  the  matter  cannot  be 
privileged."  Page  222;  Newell,  p.  475;  Polk- 
ard's  Starkie,  p.  356,  §  294.  Byam  v.  (Col- 
lins. Ill  N.  Y.  150,  19  N.  E.  75,  2  Ix  R.  A. 
129,  7  Am.  St.  Rep.  726,  is  a  full  and  in- 
structive case.  To  the  same  effect  are  the 
rulings  of  the  English  courts.  Dickeson  v. 
Hilliard,  9  Exchequer,  L.  R.  79.  In  Bragg 
V.  Sturt  is  was  held  by  the  Court  of  Queen's 
Bench  in  an  action  for  libel  that  a  letter  to 
the  Secretary  of  State,  by  an  inhabitant  of 
a  borough,  imputing  to  a  person  who  is 
town  clerk  and  clerk  to  the  Justices  of  the 
borough  corruption  in  office  is  not  a  privi- 
leged communication.  59  E.  C.  L.  Rep.  899. 
Lord  Denman,  delivering  Judgment,  said: 
*'We  are  of  opinion  that  the  defendant  was 
not  exempt  from  responsibility  for  that  which 
would  otherwise  be  a  libel  by  reason  of  its 
being  an  application  to  a  competent  tribunal 
for  redress,  because  the  Secretary  of  State 
has  no  direct  authority  In  respect  to  the  mat- 
ter complained  of,  and  was  not  a  competent 
tribunal  to  receive  the  application."  In  Har- 
rison V.  Bush,  5  Ellis  &  Black  (Q.  B.)  344, 
the  rule  is  thus  stated:    "A  communication 


made  bona  fide  upon  any  subject-matter  in 
which  the  party  communicating  has  an  in- 
terest, or  in  reference  to  which  he  has  a  duty 
Is  privileged  if  made  to  a  person  having  a 
corresponding  interest  or  duty,  although  it 
contained  criminatory  matter  which,  with- 
out this  privilege  would  be  slanderous  and 
actionable;  and  this,  though  the  duty  be  not 
a  legal  one,  but  only  a  moral  or  social  duty 
of  imperfect  obligation."  This  has  been  gen- 
erally approved  by  Judges  and  text-writers 
since.  In  Toogood  v.  Spyring,  1  Cr.  M.  & 
R.  (Ex.)  181,  quoted  in  Byam  v.  Ck)lllns, 
supra,  and  commended  by  Folger,  J.,  in 
KUnck  V.  Colby,  46  N.  Y.  427,  7  Am.  Rep. 
360,  and  in  Hamilton  v.  Eno,  81  N.  Y.  116, 
It  is  said  that  the  law  considered  a  libelous 
''publication  as  malicious,  unless  it  If  fairly 
made  by  a  person  in  the  discharge  of  some 
public  or  private  duty,  whether  legal  or 
moral;  or  in  the  conduct  of  his  own  affairs 
in  matters  where  his  interest  is  concerned." 
As  privileged  communications  are  exceptions 
to  the  general  rule  which  implies  malice  in 
a  libelous'publicatlon  and  infers  some  dam- 
age. It  rests  with  the  party  claiming  the  priv- 
ilege to  show  that  the  case  is  brought  with- 
in the  exception.  In  this  case  the  defendant 
has  wholly  failed  to  show  such  facts  and 
circumstances  as  will  give  him  the  protec- 
tion of  either  an  absolute  or  a  qualified 
privilege. 

4.  The  defendant  having  failed  to  plead 
Justification,  that  defense  is  not  open  to  him, 
even  if  he  had  any  evidence  to  support  such 
a  plea.  It  therefore  follows  that  his  honor 
erred  in  his  Intimation.  He  should  have  in- 
structed the  Jury  that  If  the  evidence  Ifi  be- 
lieved by  them  to  be  true,  and  the  facts  found 
as  testified  to  by  the  witnesses,  the  plaintiff 
was  entitled  to  recover  some  damages.  Of 
course,  upon  all  the  authorities,  the  defend- 
ant having  pleaded  his  good  faith  and  lack 
of  actual  malice  in  mitigation  of  damages, 
it  is  open  to  him  to  offer  testimony  of  that 
character,  as  well  as  other  competent  and 
pertinent  facts  tending  to  mitigate  the  dam- 
age. Damages  may  be  mitigated  by  showing 
the  general  bad  character  of  plaintiff,  by 
showing  any  circumstances  which  tend  to  dis- 
prove malice,  but  do  not  tend  to  prove  the 
truth  of  the  charge.  In  his  valuable  work 
on  Slander  and  Libel,  Mr.  Newell  has  pub- 
lished the  headnotes  of  a  large  number  of 
cases  which  admirably  Illustrate  how  this 
rule  on  mitigation  of  damages  has  been  ap- 
plied, and  what  facts  and  circumstances  have 
been  admitted  in  evidence  under  it  In  ac- 
tions for  libel  Juries  have  great  latitude  in 
the  matter  of  damages.  They  may  and  some- 
times do  award  nominal  damages  only,  and 
then  again  substantial  damages,  and  in  some 
cases  exemplary  damages  by  way  of  punish- 
ment In  such  actions  Juries  are  authorized 
to  give  such  exemplary  damages  as  the  cir- 
cumstances Justify,  when  the  evidence  shows 
that  the  publication  (as  expressed  by  the  Su- 
preme Court  of  the  United  States)  **was  the 
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result  of  that  reckless  Indifference  to  tbe 
rights  of  others,  which  Is  equivalent  to  the 
intentional  violation  of  them"  (Railroad  Ca 
V.  Arms,  91  U.  S.  489,  23  L.  Ed.  874),  or  "when 
the  act  complained  .of  was  conceived  In  the 
spirit  of  mischief,  or  of  criminal  Indifference 
to  civil  obligations''  (Railroad  (3o.  v.  Qulgley, 
21  How.  213  [16  li.  Ed-  731). 
New  trial. 

CLtARK,  O.  J.  (concurring).  Act  Cong. 
June  18.  1888,  a  394,  8  2,  25  Stat  187  [2  U. 
S.  CJomp,  St  1901,  p.  2661],  provides  that  "all 
matter,  otherwise  mailable  by  law,  upon  the 
envelope  or  outside  cover  or  wrapper  of  which 
or  any  postal  card  upon  which  any  *  •  • 
language  of  a  *  •  •  libelous  or  defama- 
tory •  •  ♦  character  or  calculated  by  the 
terms  hnd  manner  ♦  ♦  ♦  and  obviously 
Intended  to  reflect  Injuriously  upon  the  char- 
acter or  conduct  of  another  may  be  written 
or  printed  or  otherwise  impressed  or  appar- 
ent ifl  hereby  declared  non-mailable  matter 
•  •  •  and  any  person  who  shall  knowingly 
deposit  or  cause  to  be  deposited  for  mailing 
or  delivery"  any  such  matter,  **shall  for  each 
and  every  offense,  upon  conviction  thereof,  be 
fined  not  more  than  $5,0(X)  or  imprisoned  at 
hard  labor  not  more  than  five  years,  or  both, 
at  the  discretion  of  the  court."  It  should 
seem  too  clear  for  argument  that  when  any 
act  is  made  indictable  and  punishable  by 
heavy  penalties  by  the  federal  government, 
which  has  sole  jurisdiction  of  any  criminality 
attaching  thereto,  the  defendant  cannot  be 
held  privileged  or  quasi  privileged  to  conunlt 
such  act  when  sued  in  the  state  court  This 
act  of  Congress  is  a  part  of  the  law  of  the 
land.  No  one  who  violates  the  criminal  law 
can  claim  that  he  \s  privileged  or  quasi  priv- 
ileged to  do  so.  The  defendant's  communi- 
cation was  not  addressed  to  one  charged  with 
the  public  duty  of  investigating  the  charge. 
Even  if  it  had  been,  the  defendant  should 
have  sent  it,  if  through  the  mail,  in  a  sealed 
envelope.  Being  sent  openly  on  a  postal  card, 
this  was  In  violation  of  law,  If  libelous,  and 
his  only  defense  is  to  prove  that  it  was  true, 
and  therefore  not  libelous.  It  is  not  unusual 
for  a  judge  to  file  a  concurring  opinion  giving 
his  reasons,  or  additional  reasons  for  assent- 
ing to  the  opinion  of  the  court  but,  of  course, 
no  other  member  of  the  court  is  In  any  wise 
responsible  for  the  views  expressed  ki  a  con- 
curring opinion. 

CONNOR,  J.  (concurring).  Tor  the  rea- 
Bons,  and  upon  the'  authorities  cited,  in  the 
opinion  of  Mr.  Justice  BROWN,  the  court  be- 
low was  In  error  In  holding  that  the  commun- 
ication was  privileged.  I  cannot  assent  to 
the  suggestion  that  the  federal  statute  refer- 
red to  can  be  invoked  to  show  malice.  I  am 
unable  to  perceive  how,  in  this  court,  and  in 
this  action,  the  statute  has  any  bearing  upon, 
or  connection  with,  the  case  or  its  merits. 
While,  for  the  purpose  of  enforcing  obedience 
to  public  statutes,  the  courts  of  necessity  have 


always  held  that  every  person  was  presumed 
to  know  the  law,  I  cannot  think  that  such 
presumption  can  be  invoked  for  any  other 
purpose,  or  in  any  other  jurisdiction,  than 
that  of  the  government  in  whose  courts  its 
statutes  are  being  enforced.  The  presump- 
tion used  as  a  basis  for  visiting  pains  and 
penalties  Is  sufllclently  harsh  and  works  suf- 
ficient hardship  when  confined  within  Its  le- 
gitimate sphere.  To  fix  upon  a  person  for  an 
act  being  litigated  in  a  state  court  a  mali- 
cious motive  by  reason  of  a  presumption  that 
he  had  actual  knowledge  of  the  existence  and 
provisions  of  a  federal  statute,  buried  some- 
where between  the  covers  of  one  of  three 
volumes  of  more  than  1,300  pages  each,  is 
well  calculated  to  make  our  jurisprudence  a 
rock  of  offense  and  a  pitfall  of  destruction 
to  lawyers,  no  less  than  laymen.  I  venture 
the  suggestion  that,  except  In  the  public  and 
federal  court  libraries,  there  are  not  25  copies 
of  the  Revised  Statutes  in  this  state  of 
2,000,000  souls.  This  statute  is  not  invoked 
by  counsel,  and  it  is  no  reflection  on  their 
learning  to  suppose  that  they  did  not  know 
of  ItB  existence.  Of  course,  when  either  the 
state  or  federal  government  in  their  own 
courts  seek  to  enforce  their  statutes,  the  pre- 
sumption has  its  full  and  conclusive  force, 
but  to  "call  them  in  aid"  in  other  courts  and 
In  civil  actions  is  not  only  dangerous  to  the 
rights  of  the  citizen,  but  conducive  to  juris- 
dictional conflict  between  the  courts  in  our 
dual  system  of  government  State  courts  can 
neither  construe  nor  enforce  federal  statutes 
Under  proper  limitations,  and  with  wise  ad- 
ministration, these  agencies  of  proof,  based 
upon  long  experience,  are  useful  in  the  trial 
of  causes,  but  like  "fictions"  and  other  ex- 
pedients, they  should  be  resorted  to  only  to 
aid  in  the  ascertainment  of  truth  and  the  ad- 
ministration of  substantial  justice.  With 
the  enlightened  relaxation  of  the  rules  of  evi- 
dence and  the  tendency  of  the  courts  to  per- 
mit the  jury  to  hear  all  relevant  testimony, 
the  necessity  for  resorting  to  presumption 
largely  disappears.  We  should  endeavor  to 
so  try  causes  that  the  very  truth  of  the  mat- 
ter shall  be  established  by  evidence,  and  not 
by  arbitrary  presumptions.  If,  as  a  matter 
of  fact,  this  defendant  as  is  quite  certain, 
knew  nothing  of  the  statute  sought  to  be 
used  to  his  undoing,  how  is  it  possible  that 
the  animus  with  which  he  wrote  and  sent  the 
postal  card  can  be  affected  by  it?  I  aln 
strongly  inclined  to  think  that  if  It  had  been 
shown  that  the  money  which  was  stolen  f^m 
the  plaintiff,  or  any  part  of  it  belonged  to 
the  public  school  fund  of  Yadkin  county,  the 
postal  addressed  to  the  superintendent  of  ed- 
ucation of  that  county  by  defendant,  the  sa- 
perlntendent  of  Davie  county,  would  have 
come  within  the  principle  of  the  authoritieB 
cited  in  the  opinion  as  a  privileged  communi- 
cation. I  think  that  both  defendant  and  Mar- 
tin, the  addressee,  had  such  relation  to  the 
school  fund,  of  either  county,  as  made  It  their 
duty  to  protect  it,  and,  in  good  faith,  seek 
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Its  recovery  if  stolen  or  lost  I  cannot  for- 
bear saying  that,  in  my  opinion,  a  post  master 
or  mail  carrier  who  reads  a  postal  card  is 
guilty  of  a  gross  breach  of  duty.  I  do  not 
assent  to  the  suggestion  that  the  contents  of 
postal  cards  are  not  as  sacred  from  officious 
Interference  as  those  of  a  letter.  As  the  case 
goes  back  for  a  new  trial,  I  forbear  saying 
more. 

WALKER,  J.,  oancoiis  in  opinion  of  CON- 
NOR, J. 


(145  N.  C.  486) 

STATE  V.  JONES. 

(Supreme  Court  of  North  Carolina.    Not.  20, 
1907.) 

1.  HoHiciDK  —  Deliberation  —  Premedita- 
tion—Evidbn  ob—Sufficienot. 

In  a  homicide  case,  eyidence  held  to  Justify 
a  finding  that  the  killing  was  premeditated  ana 
deliberate.  , 

[Ed.  Note.->For  cases  in  point,  see  Cent  Dig. 
▼ol.  26,  Homicide,  S  480.] 

2.  Same— MiTRDEB  in  First  Degree. 

Where  accused  weighed  the  purpose  of  kill- 
ing another  long  enough  to  form  a  fixed  design 
to  kill,  and  at  a  subsequent  time,  no  matter 
how  soon  or  how  remote,  the  design  was  exe- 
cuted, accused  was  guilty  of  murder  in  the  first 
degree. 

FEd.  Note.^For  cases  in  point,  see  Cent  Dig. 
Tol.  26,  Homicide,  M  19,  3^-SS.} 

8.  Same— MT7BDER  in  Second  Degree. 

«  Where  accused  intentionally  shot  decedent 
with  a  pistol  and  killed  him,  and  the  state  fail- 
ed to  show  beyond  a  reasonable  doubt  that  the 
killing  was  done  with  deliberation  and  premedi- 
tation, accused  waa  guilty  of  murder  in  the 
second  degree. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  26,  Homicide,  S§  19,  39,  40.] 

4.  Cbiminai.  Law  —  Confessions  —  Admissi- 
bility. 

The  fact  that  accused  was  in  the  custody 
of  an  ofiicer  when  a  confession  was  made  does 
not  of  itself  render  it  incompetent 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  14,  Criminal  Law,  §|  1163-1174,  1202- 
120a} 

5.  Sams. 

Where  accused,  while  in  the  custody  of  an 
officer,  made  a  confession,  and  there  was  no 
promise  held  out  to  him  nor  any  influence  ex- 
erted which  would  be  calculated  to  induce  a  con- 
fession, it  was  admissible. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  14,  Criminal  Law,  H  1163-1174.  1202- 
1206.] 

Appeal  from  Superior  Court,  Guilford 
County;    Moore,  Judge. 

Frazier  Jones  was  convicted  of  murder  in 
the  first  degree,  and  he  appeals.    Affirmed. 

The  defendant  was  indicted  for  and  con- 
Ticted  of  killing  his  wife,  Lula  Jones.  The 
exceptions  were  mainly  directed  to  the  evi- 
dence and  the  diarge  of  the  court  upon  the 
question  whether  the  killing  was  done  with 
deliberation  and  premeditation,  so  as  to  con- 
stitute murder  in  the  first  degree  and  to  the 
Instruction  as  to  murder  in  the  second  de- 
gree.   There  was  no  evidence  of  manslaugh- 
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ter  or  excusable  homicide.  The  testimony 
relating  to  the  killing  was  as  follows: 

''Settle  Holt  testified:  That  she  and  Lula 
Jones,  on  Thanksgiving  Day,  1906,  were  in 
the  kitchen  getting  dinner,  and  the  prisoner 
was  outdoors  somewhere.  He  came  in  at 
12  o'clock,  and  called  fo^  something  to  eat, 
and  Lula,  his  wife  (the  deceased),  gave  him 
a  piece  of  meat  The  prisoner  said  he  didn't 
want  that  piece,  but  wanted  a  piece  with  a 
bone  In  it,  and  threw  it  at  his  wife.  His 
wife  returned  the  compliment,  and  in  the  ex- 
change of  meat  some  grease  found  its  way  in- 
to the  prisoner's  face,  and  *he  got  angry  be- 
cause she  put  some  grease  on  his  face.'  The 
prisoner's  wife  then  went  out  of  the  door, 
into  the  adjoining  room,  and  prisoner  fol- 
lowed right  behind  her.  Witness  heard  them 
talking  pretty  loud,  and  in  a  short  time 
heard  the  report  of  a  gun.  Ethel  Gibson, 
another  witness,  stepped  to  the  door,  and, 
looking  in,  said,  'Uncle  Frazier  has  killed 
Aunt  Lou.*  Witness  then  ran,  and,  while 
running,  heard  a  gun  fire,  and  when  she  had 
run  as  far  as  the  hogpen  heard  the  gun  fire 
again.  Witness  also  testified  that  she  saw 
deceased  lying  in  front  of  the  fireplace,  and 
that  one  bullet  went  In  one  ear  and  out  the 
other.  Another  entered  the  back  of  the  head 
and  came  out  of  her  forehead.  The  third 
went  through  deceased's  hand.  Witness  also 
testified  that  the  prisoner  was  the  only  per- 
son in  the  room  with  the  deceased." 

"Ethel  Gibson  testified:  That  when  she 
heard  the  first  shot  she  stepped  up  to  the 
door,  and,  looking  in,  saw  deceased  sitting 
by  the  fire  in  a  chair,  and  the  prisoner  was 
standing  on  her  left  side.  She  then  saw  the 
prisoner  hold  the  pistol  up  to  the  left  ear  of 
deceased.  She  then  hollered  and  ran.  Wit- 
ness heard  three  shots  in  all,  and  then  the 
prisoner  ran  out  of  the  house,  towards  the 
railroad,  with  a  pistol  in  his  hand." 

"Caleb  Summers  testified:  That  when  the 
first  shot  was  fired,  he  was  standing  about 
25  or  30  feet  from  the  house,  and  when  he 
heard  the  shot  he  looked  towards  the  house, 
and  saw  the  prisoner  shoot  right  down  at  his 
wife,  wjio  was  lying  on  the  fioor.  Then  saw 
him  come  out  of  the  house,  and  kneel  down 
by  the  deceased.  He  t&en  got  up  and  came 
out  with  the  revolver  in  his  hand." 

"Gus  May,  a  policeman,  testified:  That  he 
was  near  the  house  when  the  shooting  occur- 
red, and  saw  the  prisoner  come  out  of  the 
house  with  the  pistol  in  his  hand;  that ^ he 
ran  after  the  prisoner  and  called  upon  him  to 
halt,  and  arrested  him  and  asked  him  why 
he  shot  his  wife,  and  the  prisoner  said,  'May- 
be I  will  tell  that  later,  but  her  business  and 
my  business  is  our  business,  and  nol>ody 
else's';  and,  further:  'I  shot  my  wife,  and 
if  she  is  dead  I  killed  her.  I  am  satisfied 
that  she  is  dead,  but  I  want  to  see  her 
stretched  out  I  have  killed  her  and  can 
pay  the  penalty.  I  will  be  hanged,  and  I 
don't  expect  anything  else.'  He  also  told 
the  witness  that  he  had  shot  her  three  times, 
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and  for  the  witness  to  keep  the  crowd  from 
shooting  him,  as  he  wanted  to  be  hanged, 
and  not  butchered." 

"Dr.  Jordan  testified  as  to  the  death  of 
the  deceased,  the  wounds,  the  range  of  the 
bullets,  and  also  that  the  deceased's  clothing 
was  burned  from  powder." 

The  prisoner  introduced  no  evidence. 

The  court,  after  explaining  the  nature  of 
the  charge  to  the  jury,  the  dIflPerent  degrees 
of  homicide  and  the  bearing  of  the  evidence, 
instructed  the  Jury  as  to  premeditation  and 
deliberation,  as  follows:  "If  you  are  satis- 
fled  beyond  a  reasonable  doubt  that  the  pris- 
oner weighed  the  purpose  of  killing  long 
enough  to  form  a  fixed  design  to  kill,  and 
at  a  subsequent  time,  no  matter  how  soon  or 
how  remote,  put  It  into  execution  and  killed 
the  deceased  in  pursuance  of  such  fixed 
design  to  kill,  then  you  should  convict  the 
prisoner  of  murder  in  the  first  degree.  When 
the  purpose  or  design  to  kill  Is  formed  with 
deliberation  and  premeditation,  it  is  not  nec- 
essary that  such  purpose  or  design  be  formed 
any  particular  length  of  time  before  the  kill- 
ing. The  law  does  not  lay  down  any  rule 
as  to  the  time  which  must  elapse  between  the 
moment  when  a  prisoner  premeditates  and 
comes  to  a  determination  in  his  own  mind  to 
kill  another  person  and  the  moment  when  he 
does  the  killing,  as  a  test.  It  is  not  a  ques- 
tion of  time.  It  is  merely  a  question  of 
whether  the  accused  formed  in  his  own  mind 
the  determination  of  killing  the  deceased, 
and  then  at  some  subsequent  time,  either 
immediate  or  remote,  carried  his  previously 
formed  determination  into  effect  by  killing 
the  deceased.  If  there  be  an  Intent  to  kill  and 
a  simultaneous  killing,  then  there  is  no  pre- 
meditation. If  the  prisoner  weighed  the 
purpose  of  killing  long  enough  to  form  a  fix- 
ed design  to  kill,  and  at  a  subsequent  time, 
no  matter  how  soon  or  how  remote,  put  it 
Into  execution  and  killed  the  deceased,  then 
he  is  guilty  of  murder  in  tha  first  degree. 
The  question  of  when  or  how  long  he  had  the 
fixed  purpose  to  kill,  if  you  find  that  he  had 
such  purpose,  is  determined  Independently  of 
when  he  took  up  the  pistol.  If  the  prisoner 
intentionally  shot  Lou  Jones,  the  deceased, 
with  a  pistol  and  'intentionally  killed  her, 
and  If  the  state  has  failed  to  show,  beyond 
a  reasonable  doubt,  that  the  killing  was  done 
with  deliberation  and  premeditation,  then 
the  prisoner  would  he  guilty  of  murder  In 
the  second  degree.  The  jury  are  instructed 
that  the  prisoner  cannot  be  found  guilty  of 
murder  In  the  first  degree  unless  the  jury 
are  satisfied  from  the  evidence,  beyond  a  rea- 
sonable doubt,  not  only  that  the  prisoner  is 
guilty  of  feloniously  and  intentionally  kill- 
ing the  deceased,  but  it  must  appear  from 
the  evidence,  beyond  a  reasonable  doubt,  that 
the  killing  was  done  with  deliberation  and 
in  pursuance  of  a  fixed  and  premeditated  de- 
sign on  the  part  of  the  prisoner  to  kill  the 
deceased." 

There  was  a  conviction  of  murder  in  the 


first  degree,  and  judgment  having  been  pro- 
nounced upon  the  verdict*  the  defendant  ex- 
cepted and  appealed. 

J.  A.  Barringer,  for  appellant  The  At- 
torney General  and  Hayden  Clement,  for  the 
State. 

WALKER,  J.  (after  stating  the  facts  as 
above).  The  charge  of  the  court  to  which 
exception  has  been  taken  by  the  defendant 
conforms  to  the  rule  of  law  which  we  have 
repeatedly  laid  down  as  applicable  to  cases 
of  this  kind..  It  was  full  and  explicit,  and 
there  was  evidence  to  sustain  It  Indeed, 
the  proof  tended  to  show,  not  only  premedita- 
tion and  deliberation,  but  that  the  defendant 
committed  a  cruel  murder  in  cold  blood  upon 
his  weak  and  defenseless  wife.  The  lan- 
guage used  by  us  in  State  v.  Daniel.  139  N.  G. 
553,  51  S.  E.  859,  Is  appropriate  to  the  facts 
as  they  appear  in  the  record:  "When  we  con- 
sider these  facts  In  •connection  with  the  utter 
and  cold  indifference  of  the  defendant  after 
the  shooting,  what  more  deliberate  act  upon 
previous  reflection  and  meditation,  we  may 
well  ask,  could  be  Imagined  than  this  one? 
The  evidence  was  quite  as  strong  as  It  was 
in  State  v.  Hunt,  134  N.  0.  684,  47  S.  E.  49, 
State  v.  Teachey,  138  N.  O.  587,  50  S.  B.  232, 
State  V.  Exum,  138  N.  C.  599,  50  S.  E.  283, 
State  V.  Conly,  130  N.  C.  683,  41  S.  B.  534, 
State  V.  Lipscomb^  134  N.  O.  694,  47  S.  B.  45, 
and  State  v.  McCormac,  116  N.  C.  1034,  M  S. 
E.  693,  in  which  convictions  for  the  capital 
felony  were  sustained.  Indeed,  the  defend- 
ant's Intent  to  kill  was  more  calmly  and  de- 
liberately conceived  and  executed  than  was 
the  intent  of  any  one  of  the  defendants  in 
the  cases  above  cited.  There  was  some 
ground  to  argue  in  those  cases  that  the  slayer 
might  have  committed  the  act  in  a  transport 
of  passion,  but  there  is  no  evidence  in  this 
case  to  Indicate  anything  but  coolness  of  de- 
sign and  a  deliberate  purpose  recklessly  and 
wantonly  to  take  human  life,  all  of  which  was 
prompted  by  a  bad  heart,  desperately  wicked 
and  fatally  bent  upon  mischief.  The  mere 
fact  that  the  defendant  accomplished  his  pur- 
pose within  a  comparatively  short  space  of 
time  can  make  no  difference."  The  cases 
therein  collected,  and  State  v.  Banks,  143  N. 
C.  652,  67  S.  E.  174,  fully  sustain  the  charge. 
In  the  case  last  cited  Justice  Hoke  says:  "In 
this  charge,  as  to  murder  in  the  first  degree, 
the  court  excludes  all  idea  of  a  killing  simul- 
taneous with  the  conception  of  the  homicidal, 
purpose,  and  directs  the  jury.  In  effect  that 
before  they  can  convict  of  the  higher  crime, 
the  killing  must  be  from  a  fixed  determination 
previously  formed  after  weighing  the  matter. 
The  charge,  we  think,  gives  the  prisoner  the 
full  benefit  of  the  principle  contended  for  by 
him,  and  is  fully  sustained  by  authority,** 
referring  to  numerous  cases.  We  have  ex- 
amined the  entire  charge  carefully,  and  have 
failed  to  discern  any  error  therein.  The  evi- 
dence tends  to  show  that  the  defendant  made 
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lip  his  niUKl  as  to  what  be  would  do,  or,  in 
other  words,  premeditated  the  kilUng  when 
he  left  the  house  In  which  his  Thankeigiying 
dinner  was  being  prepared,  and  that  he  ex- 
ecuted his  purpose  deliberately  and  with 
heartless  brutality.  The  manner  of  the  kill- 
ing tends  to  show  that  he  had  fully  determin- 
ed to  do  his  Innocent  victim  to  death.  His 
wife's  slight  retaliation  when  he  threw  the 
meat  at  her  was  not  sufBcient  legal  provoca- 
tion, under  the  circumstances  of  the  case,  and 
if,  after  so  slight  a  provocation,  if  provocation 
it  was  in  law,  he  slew  upon  a  principle  of  re- 
venge after  sufficient  time  had  elapsed  there- 
after in  which  he  premeditated  and  deliberat- 
'ed  upon  bis  act,  he  is  as  guilty  as  if  there 
had  been  no  such  alleged  provocation.  Fos- 
ter in  his  Crown  Law,  p.  296,  says:  "For  let 
it  be  observed  that,  in  all  possible  cases,  de- 
liberate homicide  upon  a  principle  of  revenge 
is  murder.  No  man,  under  the  protection  of 
the  law,  is  to  be  the  avenger  of  his  own 
wrongs.  If  they  are  of  such  a  nature  for 
which  the  laws  of  society  will  give  him  an 
adequate  remedy  thither,  he  ought  to  resort, 
but  be  they  of  what  nature  soever  he  ought 
to  bear  his  lot  with  patience." 

The  confession  made  to  the  policeman  was 
competent;  it  appearing  that  no  threat  was 
made  to  extort  it  and  that  there  was  no  prom- 
ise to  induce  the  defendant  to  make  it 
There  is  nothing  to  indicate  that  it  was  not 
voluntary.  The  fact  that  the  defendant  was 
in  the  custody  of  an  officer  when  the  confes- 
sion was  made  does  not  of  itself  render  it 
Incompetent  The  question  is,  was  it  volun- 
tary? State  V.  Bohanon,  142  N.  C.  695,  55 
S.  B.  797;  State  v.  Conly,  130  N.  C.  683,  41 
8.  B.  534;  State  v.  Flemming,  130  N.  O.  688, 
41  S.  B.  549;  State  v.  Edwards,  126  N.  C. 
1051,  35  S.  B.  540;  State  v.  Daniels,  134  N.  C. 
641,  46  S.  E.  743 ;  State  v.  Smith.  138  N.  C. 
700,  50  S.  B.  859.  There  was  no  promise 
held  out  and  no  influence  exerted  which 
would  be  calculated,  under  the  circumstances, 
to  induce  a  confession  irrespective  of  its 
truth  or  falsity.    Wigmore  on  Ev.  §  831. 

Upon  a  review  of  the  record  and  .case 
on  appeal,  we  find  no  error  in  the  proceedings 
below. 

No  erron 


a46  N.  C.  135) 

EFLAND  et  al.  v.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  North  Carolina.    Nov.  20, 

1907.) 

1.  RArLBOADS  —  Corporations  —  Legislative 

REOTTI.ATION. 

The  right  of  the  state  to  regulate  public 
service  corporations  and  other  business  enter- 
prises in  wiiieh  the  owners  have  devoted  their 
property  to  public  use  is  too  firmly  established  to 
permit  discussion. 

2.  Statutes  —  Construction  —  Particular 
Words  and  Phrases. 

The  word  ''company"  may  be  construed  to 
include  all  corporations,  companies,  firms,  or 
individuals  in  statutes  passed  in  promotion  of 
the  public  good,  such  as  the  enforcement  of  the 
collection  of  revenue,  regulation  of  the  exercise 


of  quasi  public  franchises,  and  in  other  similar 
matters. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  2,  pp.  1S47-1350.] 

8.  Constitutional  Law— Equal  Protection 
OF  Law— Carriers— OvERCiiARQB— Penalty. 
Under  Revisal  1905,  c.  61,  §§  2642,  2648, 
2644,  providing  that  no  transportation  company 
shall  charge  more  than  the  legal  and  published 
rate  allowed  by  law,  and  that  any  overcharge 
shall  be  returned  within  60  days  after  demand, 
and  prescribing  the  penalty  for  failure  to  make 
such  return,  and  in  view  of  the  sections  or 
chapter  20,  Revisal  1905,  dealing  with  cognate 
subjects,  and  giving  the  corporation  commis- 
sioners power  to  establish  regulations  as  to  com- 
panies engaged  hi  domestic  traffic,  it  Is  clear 
that  the  term  "company"  was  intended  to  in- 
clude all  corporations,  companies,  firms,  or  in- 
dividuals engaged  as  common  carriers  of  freight, 
so  that  the  law  does  not  deny  to  corporate  com- 
mon carriers  the  equal  protection  of  the  law 
required  by  Const.  U.  S.  Amend.  14,  by  arbi- 
trarily imposing  a  penalty  on  corporations  and 
not  on  individuals. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  2,  pp.  1347-1350.] 

4.  Same— Regulation  of  Franchises. 

Where  the  law  establishing  regulations  and 
imposing  penalties  makes  a  classification  on  a 
reasonable  basis,  and  having  a  real  relation  to 
the  privileges  or  duties  of  the  members  of  the 
class  created,  it  is  not  imposing  a  penalty  for 
the  nonpayment  of  debts,  thereby  creating  an 
arbitrary  classification  within  the  prohibition  of 
Const.  U.  S.  Amend.  14,  forbidding  the  denial 
of  the  equal  protection  of  the  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  S  703.] 

5.  Sams  —  Carriers  —  Rsoulation  —  Vio- 
lation-Pen a  ltisb. 

Revisal  1905,  c.  61,  8S  2242.  2243,  2244, 
provide  that  no  transportation  company  shall 
charge  more  for  its  services  than  the  legal  pub- 
lished rates,  and  for  a  penalty  for  not  return- 
ing an  overcharge  within  60  aays  after  forma) 
demand  upon  the  company.  Held,  that  the  pen- 
alty te  not  for  the  nonpayment  of  a  debt,  but 
for  having  made  an  extortionate  charge  and  fail- 
ing to  return  the  same  within  a  reasonable  time 
after  demand,  and  hence  the  statute  does  not 
deny  such  companies  the  equal  protection  of  the 
law, 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  §  703.] 

Appeal  from  Superior  Court,  Orange  Coun- 
ty; Councill,  Judge. 

Action  by  John  L.  and  M.  P.  Efland 
against  the  Southern  Railway  Company  to 
recover  an  overcharge  and  the  penalty  for 
not  returning  the  same  within  the  time  re- 
quired by  law.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.    Affirmed. 

The  demand  was  for  the  amount  of  an 
overcharge  paid  by  plaintiffs  on  a  shipment 
from  Efland,  in  North  Carolina,  to  Lexin^r- 
ton,  N.  C,  and  for  a  penalty  for  failure  to 
adjust  same  imposed  by  section  2644,  Revisal 
1905.  There  was  evidence  on  part  of  plain- 
tiffs tending  to  establish  the  claim  and  form- 
al demand  therefor  as  required  by  the  statute 
The  Judge  charged  the  Jury  as  follows; 
"That  if  they  should  find  from  the  evidence 
that  the  plaintiffs  had  paid  an  overcharge 
of  $7.96  as  alleged  by  plaintiffs,  and  that 
plaintiffs  had  filed  claim,  as  alleged,  on  the 
20th  day  of  September,  1906,  accompanied 
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with  paid  freight  receipt  and  bill  of  lading, 
with  freight  claim  agent  of  the  defendant 
company,  and  the  same  was  not  refunded 
within  60  days  after  the  filing  of  said  claim, 
then  the  plaintifiPs  would  be  entitled  to  re- 
cover $100  as  penalty  for  BMCh  failure  to  set- 
tle the  demand,  it  being  admitted  that  more 
than  60  days  had  lapsed  since  the  claim  was 
filed."  On  the  testimony  and  under  the 
charge,  the  Jury  rendered  the  following  ver- 
dict: "Is  defendant  Indebted  to  plaintiff, 
and.  If  so,  in  what  amount?  Ans.  Yes;  (1) 
by  way  of  overcharge,  $7.96;  (2)  by  way  of 
penalty,  $100."  Defendant  by  exception,  duly 
noted,  objected  to  the  validity  of  the  Judg- 
ment and  appealed,  assigning  for  error  that 
the  statute  Imposing  the  penalty  is  in  viola- 
tion of  section  1  of  the  fourteenth  amend- 
ment to  the  national  Constitution  and  denies 
to  the  defendant  the  equal  protection  of  the 
law. 

F.  H.  Busbee  &  Son  and  S.  M.  Gattis,  for 
appellant    Frank  Nash,  for  appellee. 

HOKE,    J.   (after    stating    the    facts    as 
above).    Our  statute  applicable  to  the  ques- 
tions involved  in  this  appeal  (Revlsal  1905, 
c.  61,  ft  2642)  directs:     "That  no  railroad, 
steamboat,  express  or  other  transportation 
company  engaged  in  the  carriage  of  freight, 
and  no  telegraph  company  or  telephone  com- 
pany shall  demand,  collect  or  receive  for  any 
service  rendered  or  to  be  rendered  in  the 
transportation  of  property  or  transmission  of 
messages,  more  than  the  rates  appearing  in 
the  printed  tariff  of  such  company  in  force 
at  the  time  such  service  is  rendered,  or  more 
than  is  allowed  by  law."    In  section  2643  a 
method  is  established  by  which  formal^  de- 
mand for  return  of  an  overcharge  shall  be 
made,  and  allows  a  maximum  period  of  60 
days  within  which  to  return  the  same;   and 
section  2844,  the  section  objected  to,  provides 
as  follows:    "Any  company  failing  to  return 
such  overcharge,  within  the  time  allowed, 
shall  forfeit  to  the  party  aggrieved  the  sum 
of  twenty-five  dollars  for  the  first  day  and 
five  dollars  per  day  for  each  day's  delay 
thereafter  until  said  overcharge  is  paid,  to- 
gether with  all  costs  incurred  by  the  aggriev- 
ed:   provided,  the  total  forfeiture  shall  not 
exceed   one   hundred    dollars."     Under   the 
charge  of  the  court  and  the  admissions  there- 
in referred  to,  the  facts  are  necessarily  es- 
tablished that  there  has  been  an  overcharge 
for  freight  collected  from  plaintiffs  by  de- 
fendant, that  demand  for  its  return  has  been 
formally  made,  as  required  by  the  statute, 
and  that  there  has  been  a  failure  to  return 
the  amount  to  plaintiffs  for  a  period  greater 
than  the  60  days  declared  to  be  the  maxi- 
mum period  allowed,  and  for  a  time  more 
than  sufficient  to  make  the  maximum  penalty 
of  $100.    On  the  facts,  therefore,  the  plain- 
tiffs' claim  comes  directly  within  the  provi- 
sions of  the  statute,  and,  unless  the  law  Is 
invalid,  the  Judgment  in  his  favor  must  be 
upheld.    This  being  a  domestic  or  Intrastate 


shipment  the  commerce  clause  of  the  federal 
Constitution,  and  the  various  decisions  con*- 
struing  it,  do  not  affect  the  case,  and  the 
question  presented,  and  which  the  defendant 
desired,  and  intended  to  present,  is  whether 
this  legislation  is  in  conflict  with  the  provi- 
sions of  the  fourteenth  amendment,  guar- 
anteeing to  every  citizen  of  the  United  States 
equal  protection  of  the  law.  The  statute 
has  been  passed  upon  by  direct  adjudication 
of  this  court  in  CottreU  v.  Railroad.  141  N. 
C.  883,  54  S.  E.  288,  and  we  might  well  refer 
to  that  decision  as  conclusive  of  the  matter 
without  more.  It  was,  however,  earnestly 
urged  on  the  argument  of  the  present  appeal 
that  the  li^w  in  question  is  in  violation  of  the 
section  of  the  Constitution  referred  to.  And 
as  the  constitutionality  of  the  statute  was 
accepted,  without  debate,  in  Cottreirs  Case, 
supra,  we  have  deemed  it  well  that  the  posi- 
tions contended  for  by  defendant  should  be 
more  fully  considered. 

The  right  of  the  state  to  establish  regula- 
tions for  these  public  service  corporations, 
and  over  business  enterprises  in  which  the 
owners,  corporate  or  individual,  have  devot- 
ed their  property  to  a  public  use,  and  to  en- 
force these  regulations  by  appropriate  penal- 
ties. Is  now  and  has  long  been  too  firmly  es- 
tablished  to  require  or   permit  discussion. 
Harrlll's  Case,  144  N.  C.  632,  57  S.  E.  883; 
Stone's  Case,  144  N.  C.  220,  56  a  E.  932; 
Walker's  Case,  137  N.  C.  168,  49  S.  B.  84; 
McGowan's  Case,  95  N.  O.  417;    Branch's 
Case,  77  N.  0.  847;    Railway  v.  State  of 
Florida,  208  U.  S.  261,  27  Sup.  Ct  109,  51 
li.  Ed.  175;    Railway  v.  Humes,  115  U.  S. 
513,  6  Sup.  Ct  110,  29  L.  Ed.  463;  Mobile  v. 
Kimball,  102  U.  S.  691,  26  L.  Ed.  238;  Munn 
V.  111.,  94  U.  a  113,  24  L.  Ed.  77.    As  said 
by  Associate  Justice  Fields  in  Humes'  Case, 
supra:    **The  power  of  the  state  to  impose 
fines  and  penalties  for  a  violation  of  its 
statutory  requirements  is  coeval  with  gov- 
ernment; and  the  mode  in  which  they  shall 
be  enforced,  whether  at  the  suit  of  a  private 
party  or  at  the  suit  of  the  public,  and  what 
disposition  shall  be  made  of  the  amounts  col- 
lected, are  merely  matters  of  legislative  dis- 
cretion.   The  statutes  of  nearly  every  state 
of  the  Union  provide  for  the  increase  of  dam- 
ages where  the  injury  complained  of  results 
from  the  neglect  of  duties  imposed  for  the 
better   security   of   life   and  property,    and 
make  that  Increase  in  many  cases  double^  in 
some  cases  treble,  and  even  quadruple,  the 
actual  damages.    And  experience  favors  this 
legislation  as  the  most  efficient  mode  of  pre- 
venting,  with  the  least  inconvenience,  the 
commission  of  Injuries.    The  decisions  of  the 
highest  courts  have  affirmed  the  validity  of 
such  legislation.    The  Injury  actually  receiv- 
ed is  often  so  small  that  In  many  cases  no 
effort  would  be  made  by  the  sufferer  to  ob- 
tain redress,  if  the  private  interest  were  not 
supported  by  the  imposition  of  punitive  dam- 
ages."   And  the  right  to  establish  such  reg- 
ulations for  certain  classes  of  pursuits  and  oc- 
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cnpations  Imposing  these  requirements  equal- 
ly on  all  members  of  a  given  class  has  been 
made  to  rest  very  largely  in  tbe  discretion 
of  the  Legislature.  Tnllis  v.  Railway,  175  U. 
S.  348,  20  8np.  Ct  13G,  44  L.  Ed.  192;  Insni^ 
ance  Co.  v.  Daggs,  172  U.  S.  662,  19  Sup.  Ot 
281,  43  L.  Bd.  552 ;  Magoun  v.  Savings  Bank ; 
170  IT.  S.  286,  18  Sup.  Ct.  594,  42  L.  Ed.  1087. 
In  Tunis'  Case,  just  referred  to,  Chief  Jus- 
tice Puller,  quoting  with  approval  from  the 
decision  in  Dagg's  Case,  supra,  said:  *The 
power  of  the  state  to  distinguish,  select,  and 
classify  objects  of  legislation  necessarily  has 
a  wide  range  of  discretion  that  it  was  sufD- 
dent  to  satisfy  the  demands  of  the  Constitu- 
tion, if  the  classifications  were  practical  and 
not  palpably  arbitrary."  There  are  limita- 
tions on  the  right  of  a  State  Legislature  to 
impose  these  regulations,  as  indicated  in 
Smyth  V.  Ames,  169  U.  S.  466, 18  Sup.  Ct.  418, 
42  lil  Ed.  819,  and  other  cases  of  a  like  im- 
port, the  exact  nature  and  extent  of  whicli 
are  not  as  yet  fully  or  clearly  defined.  As 
said  by  Mr.  Freunde  in  his  work  on  the  Po- 
lice Power,  ft  550:  "It  has  been  shown  that 
after  some  hesitation  the  courts  have  assert- 
ed and  now  fully  exercise  the  power  to  con- 
trol the  legislative  determination  that  a  rate 
is  reasonable.  It  has  therefore  become  in- 
cumbent upon  the  courts  to  lay  down  the 
principles  by  which  the  question  of  reason- 
*  ableness  must  be  judged,  and  the  federal  Su- 
preme Court  alone  can  conclusively  establish 
these  principles  in  an  afiirmatlve  manner. 
However,  this  important  problem  has  not  yet 
been  finally  solved."  From  the  very  nature 
of  the  case  it  would  be  difficult,  perhaps  inv- 
possible,  to  lay  down  a  general  rule  so  plain 
and  precise  that  different  cases  could  be 
readily  referred  to  the  one  side  or  the  other; 
find  the  United  States  Supreme  Court  has 
very  wisely  determined  that  the  line  shall  be 
marked  and  the  doctrine  explained  and  ap- 
plied by  their  decisions  on  the  varying  cases 
as  they  may  arise. 

This  phase  of  the  matter  is  not  pursued 
further  for  the  reason  that  the  defendant 
does  not  assail  the  law,  because  the  regula- 
tions thereby  imposed  are  unreasonable  in 
themselves,  but  because  it  establishes  an  un- 
reasonable and  arbitrary  classification:  (1) 
In  imposing  the  regulation  therein  specified 
on  corporations  and  companies  engaged  in 
the  transportation  of  freight,  while  individ- 
uals engaged  in  like  service  are  not  Included. 
(2)  Because  a  penalty  is  imposed  on  corpora- 
tions and  companies  mentioned  for  not  pay- 
hig  their  debts,  and  in  this  denying  such  com- 
panies the  equal  protection  of  the  law;  on 
the  principle  established  more  especially  by 
the  decision  of  the  Supreme  Court  of  the 
United  States  in  Railway  v.  Ellis,  165  U.  S. 
151,  17  Sup.  Ct  255,  41  L.  Ed.  6C6.  In  Bi- 
lls' Case  it  is  held:  *'The  mere  fact  of  clas- 
sification is  not  sufficient  to  relieve  a  stat- 
ute from  the  reach  of  the  equality  clause  of 
the  fourteenth  amendment,  and  in  alt  cases 
it  must  appear  not  merely  that  a  classifica- 


tion has  been  made,  bnt  also  that  it  is  based 
upon  some  reasonable  ground— -something 
which  bears  a  just  and  proper  relation  to 
the  attempted  classification,  and  is  not  a 
mere  arbitrary  selection."  And,  while  this 
court  gives  full  adherence  to  the  principle 
there  stated,  we  are  of  opinion  that  its  prop- 
er application  does  not  sustain  the  defendant 
in  either  position  maintained  by  them. 

As  to  tiie  first,  '"That  it  denies  to  def^d- 
ant  equal  protection  of  the  law,  in  that  in- 
dividuals engaged  in  like  occupation  are  not 
included  in  the  term  of  the  statute,"  even 
if  the  construction  assumed  as  the  basis  of 
this  position  should  be  the  true  one,  we  are 
inclined  to  the  opinion  that  the  classification 
could  be  upheld,  applying  as  it  does  to  all 
corporations  and  companies  engaged  In  the 
transportation  of  freight  as  common  car- 
riers. The  terms  are,  we  think,  sufficiently 
broad  and  the  regulations  thereunder  have 
SQch  a  reasonable  relation  to  the  occupation 
in  which  the  companies  are  engaged  that  the 
Legislature  in  the  proper  exercise  of,  its 
police  power  might  well  have  determined 
that  such  a  classification  could  be  upheld  on 
the  principle  established  by  the  cases  here- 
tofore cited,  and  that,  even  if  individuals 
were  shown  to  have  engaged  in  like  occupa- 
tions, their  enterprises  would  necessarily  be 
so  restricted  and  of  such  little  moment  that 
their  cases  would  not  require  that  they 
should  be  embraced  by  the  statute.  But  we 
are  of  opinion  that  the  construction  of  the 
law  assumed  by  the  defendant  is'  not  the 
correct  one.  A  perusal  of  the  entire  statute 
and  its  different  sections,  taken  in  connection 
with  those  sections  of  chapter  20  of  the  Revis- 
al  of  1905,  which  deal  with  cognate  subjects 
and  whereby  the  corporation  commissions 
are  given  power  to  establish  these  regula- 
tions in  reference  to  companies  engaged  in 
domestic  traffic,  lead  us  to  the  conclusion 
that  tbe  Legislature  applied,  and  intended  to 
apply,  these  provisions  of  the  law  to  all 
corporations  and  companies  engaged  in  the 
transportation  of  freight  for  the  public;  that 
it  was  the  occupation  which  it  had  chiefly 
In  mind,  rather  than  the  agency  engaged; 
and  that  the  term  "company**  was  used  and 
Intended  ta  include  all  corporations,  com- 
panies, firms,  or  individuals  who  were  en- 
gaged as  common  carriers  in  the  transporta- 
tion of  freight  Many  of  the  sections  of  the 
statute  could  be  referred  to  in  support  of 
this  construction,  and  this  interpretation  has 
been  frequently  applied  to  the  word  "com- 
pany" in  statutes  passed  in  promotion  of  the 
public  weal,  in  enforcement  of  the  collection 
of  revenue,  in  regulating  the  proper  exercise 
of  quasi  public  franchises  and  in  other  regu- 
lations of  like  character.  This  significance 
was  given  to  the  term  "company"  in  the 
case  of  Sewing-Machlne  Co.  v.  Wright,  97 
Ga.  114,  25  S.  E.  249,  35  L.  R.  A,  497,  where 
an  occupation  tax  was  collected  from  an  in- 
dividual engaged  in  a  pursuit  where  only 
"companies"  were  taxed,  and  Lumpkin,  judge 
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of  tbe  court,  said:  "The  most  serious  ques- 
tion for  determination  as  to  tlie  constitution- 
ality of  the  law  in  hand,  in  view  of  the  'imi- 
formlty  clause'  above  mentioned,  is  this:  Is 
its  language  sufficiently  comprehensive  in 
meaning  to  embrace  all  manufacturers  of 
sewing  machines  who  sell  at  retail?  Unless 
it  is,  the  law  must  fail;  because,  when  once 
a  class  is  established,  every  member  proper- 
ly belonging  to  that  class  must  be  ^xed,  or 
else  the  uniformity  required  is  destroyed. 
If  the  words  'every  sewing  machine  com- 
pany' are  applicable  only  to  corporations  or 
partnerships,  then  individuals  manufactur- 
ing and  selling  sewing  machines  would  not 
be  reached.  It  may  be  true,  in  point  of  fact, 
that  there  are  no  single  individuals  in  Geor- 
gia answering  to  this  description;  but  the  law 
should  be  broad  enough  in  its  teims  to  in- 
clude any  person  who  may  at  any  time,  upon 
his  own  account,  enter  upon  such  business, 
for  otherwise  it  would  be  possible  for  an  in- 
dividual to  begin  the  transaction  of  this 
very  business,  and  escape  tax  which  cor- 
porations in  the  same  business  are  compelled 
to  pay.  An  omission  of  this  kind  in  a  tax- 
ing law  might,  in  some  instances,  operate  as 
an  invitation  to  individuals  to  undertake 
business  enterprises,  because  of  an  attend- 
ant nonliability  for  taxes,  and  a  consequent 
advantage  to  be  gained  over  competitors  «i- 
gaged  in  the  same  business  who  are  specific- 
ally named  and  taxed.  At  any  rate,  such  an 
omission  makes  a  discrimination  which  the 
Constitution  forbids.  We  think,  however, 
that,  so  far  as  the  law  with  which  we  are 
now  dealing  is  concerned,  the  whole  difficulty 
may  be  properly  removed  by  simply  holding 
that  the  words  'every  sewing  machine  com- 
pany' would  apply  to  every  sewing  machine 
'man'  who  undertook  to  engage  in  the  manu- 
facture and  sale  of  such  machines  in  this 
state.  This  construction,  upon  reflection,  will 
be  found  not  to  be  a  strained  or  unreason- 
able one.  On  the  contrary,  we  think  it  is 
entirely  permissible,  when  reference  is  had 
to  the  object  of  the  law  in  question;  that 
object  being,  not  to  tax  a  company  or  per- 
son carrying  on  the  business,  but  the  busi- 
ness itself.  Of  course,  if  the  tax  be  upon 
the  business,  it  is  entirely  immaterial  wheth- 
er such  business  be  carried  on  by  an  indi- 
vidual, a  partnership,  or  a  corporation.  As 
has  been  seen,  the  power  of  the  Legislature 
extends  only  to  classifying  business  occupa- 
tions Into  different  branches,  and  laying  up- 
on each  separate  branch  thus  created  such 
a  tax  as  is  deemed  proper.  The  Legislature 
has  absolutely  no  power  to  classify  persons, 
natural  or  artificial,  engaged  in  precisely  the 
same  occupation,  laying  a  tax  upon  some  of 
them  and  exempting  others,  or  imposing  a 
tax  not  operating  uni formally  upon  all. 
Therefore  it  would  certainly  seem  the  most 
natural  and  reasonable  inference  that  the 
General  Assembly,  in  passing  the  law  in 
question,  attempted  to  accomplish  what  it 
had  an  undoubted  right  to  do,  rather  than 


that  which  the  Ck>nstitutloii  expressly  for- 
bids. It  should  be  the  purpose  of  tbe  courts 
to  give  effect  to  legislative  intention,  and, 
where  the  intention  is  not  perfectly  clear, 
the  unbending  rule  is  that  sudi  a  reasonable 
construction  of  the  statute  as  will  render 
it  harmonious  with  the  constitutional  restric- 
tions should  invariably  be  adopted.  In  the 
present  instance  we  are  quite  sure  the  Legis- 
lature intended  that  this  tax  should  apply  to 
the  business  in  question,  no  matter  by  whom 
the  same  might  be  conducted."  And  deci- 
sions of  like  Import  have  been  made  else- 
where by  courts  of  the  highest  authority. 
Mo.  V.  3tone,  118  Mo.  388,  24  S.  W.  164,  25 
L.  R.  A.  243,  40  Am.  St.  Rep.  388;  Dock  & 
Canal  Co.  v.  Garrity,  115  111.  155,  3  N.  E. 
448;  Moran  v.  Ross,  79  Cal.  159,  21  Pac.  547; 
Manufacturing  Co.  v.  Wright  (C.  O.)  33  Fed. 
121.  The  statute  in  question  does  not  make 
tbe  discrimination  complained  of  by  defend- 
ant, and  Its  first  position,  therefore,  finds  no 
support  in  the  law  as  correctly  construed. 

And  we  hold  that  the  second  ground  of  de- 
fendant's objection  to  the  statute  is  not  well 
considered,  being  of  opinion  that  it  does  not 
come  within  the  principle  of  the  decision  re- 
lied on  to  support  it  Ellis'  Case,  supra.  That 
decision  involved  the  validity  of  a  statute  of 
the  state  of  Texas,  which  imposed  a  fee  of  $10 
on  claims  against  railroad  companies,  not  ex- 
ceeding $50,  for  personal  service  rendered  or  • 
labor  done,  a  damage  for  overcharge  on 
freight,  etc.,  which  the  company  failed  to  pay 
for  30  days  after  demand  was  duly  made,  and 
which  claimant  was  compelled  to  collect  by 
action,  etc.  The  statute  was  held  unconstitu- 
tional, and  a  recovery  by  plaintiff  denied. 
This,  as  we  understand  the  opinion,  was  on 
the  ground  that  the  statute  embraced  claims 
for  personal  services  rendered  or  labor  done, 
as  well  as  for  damages  for  all  overchargesr 
of  freight,  et(P.,  and,  the  Supreme  Court  of 
Texas  having  held  the  statute  constitutional 
as  a  whole,  the  United  States  Supreme  Court, 
accepting  that  construction  of  the  statute, 
considered  it  as  one  imposing  a  penalty  for 
the  nonpayment  of  debts,  and,  as  such,  having 
no  reasonable  reference  especially  to  a  rail- 
road, as  distinguished  from  any  other  corpo- 
ration, or  the  proper  exercise  of  its  franchise 
or  the  performance  of  its  duties  or  the  dan- 
gers incident  to  its  operation,  and  held  that 
such  a  classification  was  therefore  arbitrary 
and  colorable,  and  the  penalty  Imposed  pur- 
suant to  same  was  contrary  to  law.  But  the 
principle  does  not  obtain  where  the  law  which 
establishes  the  regulations  and  imposes  the 
penalties  makes  a  classification  resting  on 
some  reasonable  ground,  and  having  some 
real  relation,  to  the  privileges  enjoyed  or  du- 
ties especially  incumbent  on  all  members  of 
the  class  which  it  creates.  Accordingly  in 
several  opinions  determined  since  the  Ellis 
Case,  notably  in  the  case  of  Railway  v.  Paul, 
173  U.  S.  404,  19  Sup.  Ct  419,  48  L.  Ed.  746, 
and  Railway  v.  Matthews,  174  U.  S.  96,  19 
Sup.  Ct  609,  43  L.  Ed.  909,  the  same  high 
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court,  the  final  arbiter  in  such  questions,  has 
upheld  classifications  for  the  reason  indicat- 
ed, and  these  opinions  are,  to  our  mind,  con- 
trolling in  the  case  we  are  considering,  and 
decide  the  questions  raised  against  defend- 
ant's position.  In  Matthew's  Case,  supra,  a 
statute  of  the  state  of  Kansas  allowed  an  at- 
torney's fee  in  case  of  recovery  against  rail- 
road companies  for  damages  caused  by  fires 
in  the  operation  of  the  company's  trains. 
The  statute  was  upheld  because  the  court  was 
of  the  opinion  that  the  classification  estab- 
lished was  not  arbitrary  as  in  Ellis'  Case, 
but  was  made  in  reference  to  the  damages 
from  fires,  peculiarly  incident  to  the  opera- 
tion of  trains.  Mr.  Justice  Brewer,  for  the 
court,  said:  "Its  monition  to  the  roads  is 
not:  Tay  your  debts  without  suit,  or  you 
will  have  to  pay  for  attorney's  fee.'  But  rath- 
er :  'See  to  it  that  no  fire  escapes  from  your 
locomotives,  for.  If  it  does,  you  will  be  liable, 
not  merely  for  the  damage  it  causes,  but 
also  for  the  reasonable  attorney's  fee  of  the 
owner  of  the  property  injured  or  destroyed.'  " 
And  so  it  is  here.  The  penalty  imposed  is, 
not  for  the  nonpayment  of  a  debt,  in  the  ordi- 
nary acceptation  of  that  term,  but  it  Is  for 
having  made  a  extortionate  charge,  and  fail- 
ing to  return  the  same  within  a  reasonable 
time  after  demand  was  formally  made,  pur- 
suant to  law. 

The  regulation  established  in  section  2642, 
applying,  as  we  have  seen,  to  all  corporations 
and  companies,  including  firms  and  individu- 
als, engaged  as  common  carriers  in  the  trans- 
portation of  freight.  Is  one  that  the  Legisla- 
ture bad  the  undoubted  right  to  make.  Its 
proper  application  and  efllcient  enforcement 
is  of  supreme  importance  to  shippers  and  the 
public.  The  Legislature  could,  no  doubt,  have 
imposed  a  penalty  for  making  an  extortionate 
charge,  and  its  power  of  a  certainty  is  not 
impaired  or  destroyed  because  in  reasonable 
consideration  of  the  carrier's  interest  it  is 
allowed  time  to  investigate  the  demand  and 
inform  itself  of  the  facts.  The  penalty  is 
Imposed,  as  stated,  not  for  the  nonpayment 
of  a  debt,  but  for  wrongfully  withholding  an 
amount  charged  contrary  to  law,  and  is  in 
direct  enforcement  of  the  carrier's  duties. 

Since  this  opinion  was  prepared,  our  at- 
tention has  been  called  to  an  opinion  just  de- 
livered by  the  United  States  Supreme  Court 
in  the  case  of  Seaboard  Air  Line  Railway  v. 
Seigers  Bros.,  28  Sup.  Ct  28,  52  U  Ed.  — , 
in  which  a  statute  of  the  state  of  South  Caro- 
lina, similar  to  the  one  we  are  considering, 
was  declared  to  be  constitutional  and  valid. 
This  opinion  of  the  United  States  Court  is 
decisive  of  the  principal  questions  involved 
In  this  appeal,  and  the  full  and  learned  opin- 
ion of  the  South  Carolina  Supreme  Court,  re- 
ported in  73  S.  C.  71,  52  S.  B.  797,  also  gives 
convincing  reason  in  support  of  the  position. 

There  is  no  error  in  the  defendant's  appeal, 
and  the  Judgment  of  the  court  below  is  af- 
firmed. 

No  error. 


(146  N.  C.  129) 
EFLAND  et  al.  v.  SOUTHERN  RT.  CO. 

(Supreme  Court  of  North  Carolina.    Nov.  20. 
1907.) 

1.  Cabbtebs^Reoui.ation  Of— Penalties  fob 
Violation  op  Regulations— Demand. 

Revisal  1905,  U  2642,  2643,  2644,  regulat- 
ing railroad  rates,  provides  that,  in  case  of  an 
overcharge,  the  person  aggrieved  may  file  a 
written  demand  for  a  return  of  the  amount, 
supported  by  the  freisrht  bill  and  original  bill 
of  lading,  and  prescribes  a  penalty  for  noncom- 
pliance. Flaintiff  made  two  shipments,  on  which 
distinct  overcharges  were  made  and  collected, 
and  filed  this  claim:  **In closed  please  find 
claim.  Overcharge  in  freight  to  Lexington,  N. 
C,  $7.96:  overcharge  in  freight  to  Salisbury, 
N,   a,  $1.39--total  $9.35.     Please  let  us  have 

Srompt  adjustment."  Held,  that  the  claim 
led,  accompanied  in  each  case  with  the  freight 
bill  and  bill  of  lading,  amounted  to  a  separate 
written  demand  for  each  overcharge  within  the 
statute,  even  though  the  two  overcharges  were 
set  out  in  one  instrument,  and  demand  was  made 
for  the  total  snm.  , 

2.  Save. 

The  penalty  not  exceeding  $100  prescribed 
by  Revisal  1905,  §  2644,  for  a  railroad's  failun 
to  refund  on  proper  demand  an  overcharge  in 
freight,  is  not  objectionable  as  disproportionate 
to  a  claim  of  $1.39,  since  it  is  not  imposed  to 
facilitate  the  collection  of  claims,  but  to  enforce 
the  performance  of  a  carrier's  duties. 

Appeal  from  Superior  Court,  Orange  Coun- 
ty; Councill,  Judge. 

Action  by  John  L.  Bfland  and  another 
against  the  Southern  Railway  Company  for 
an  overcharge  of  freight  and  the  penalty  for 
not  returning  the  same  within  the  time  re- 
quired by  law.  From  a  Judgment  for  plain- 
tiffs for  the  overcharge  only,  they  appeal. 
New  trial  ordered. 

Action  to  recover  for  an  overcharge  on 
freight  bill  and  penalty  for  not  returning 
same  within  the  time  required  by  law.  The 
following  appears  in  the  record,  as  statement 
of  case  on  appeal: 

**Thi8  action  was  tried  before  the  Honors 
able  W.  B.  Councill  and  a  Jury  at  the  August 
term  of  Orange  county  superior  court.  There 
were  two  causes  of  action  Joined  therein:  (1) 
For  an  overcharge  on  a  car  load  of  excelsior 
shipped  by  plaintiffs  from  Efland,  N.  C,  to 
the  Taylor  Mattress  Company  at  Salisbury, 
N.  C,  September  3,  1906 ;  the  freight  for  the 
same,  including  an  overcharge  of  $1.39  hav- 
ing been  paid  by  plaintiffs  September  9,  1906. 
(2)  For  $100  penalty,  under  Revisal  1905,  §S 
2642-2644,  inclusive,  the  claim  for  said 
charge,  accompanied  by  the  proper  papers, 
having  been  filed  with  the  defendant  Septem- 
ber 20,  1906,  and  still  remains  unsettled. 

'*It  appeared  on  the  trial  that  the  plaintiffs 
at  the  time  of  filing  said  claim,  September 
20,  1906,  inclosed  in  the  same  envelope  an- 
other claim  for  an  overcharge  of  $7.96  on  the 
shipment  of  a  car  load  of  excelsior  to  Lexing* 
ton,  N.  C,  on  which  Judgment  had  been  ob- 
tained at  the  same  term  of  the  court  for  $7.96 
overcharge  and  $100  penalty  for  failure  to 
settle  claim  within  60  days,  Revisal  1905,  $$ 
2642-2644.  In  each  case  the  claim  was  sup- 
ported by  the  paid  freight  bill«  a  duplicate 
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bill  of  lading,  and  by  an  itemized  etatement 
on  the  biUheada  of  the  plaintiffs,  as  follows 
(in  the  Lexington  case  the  letters  and  figures 
being  changed  only  so  far  as  to  make  them 
fit  the  case): 

"  'Efland,  N.  a.  Sept  20.  1906. 
"'Southern  Railway  Co.,  Washington,  D.  0^ 
Bought  of  the  Orange  Mfg.  Co.,  Manufac- 
turers of  Excelsior  and  Lumber,  Export 
Hardwood  a  Specialty. 
•• 'Overcharge  in  Freight,  $1.39,  on  South- 
em  car  No.  133420,  excelsior  shipped  Taylor 
Mattress  Co.  Salisbury,  N.  C,  September  3, 
1906.    This  car  contained  21,900  lbs.  of  excel- 
sior, and  the  correct  amount  of  freight  is 
$22.70.    We   paid  $24.09,   making   an   ovei^ 
charge  of  $1.39.' 

"When  filing  these  claims  with  J.  J.  Hoop- 
er, Freight  Claim  Agent  of  the  defendant  com- 
pany at 'Washington  City,  the  plaintiffs  in- 
closed a  letter  of  which  the  following  is  a 
oopy: 
"  'M.  P.  Efiand  Jno.  L.  Efland. 

•*  *The  Orange  Manufacturing  Company. 
"•Manufacturers  of  Excelsior  and  Lumber. 
"'Export  Hardwoods  a  Specialty. 
"  'Efland,  N.  C,  September  20.  1906. 
"*J.  J.  Hooper,  T.  O.  A.,  Washington,  D. 
0. — ^Dear  Sir:    Inclosed  please  find  claim: 
Orercharge  in  freight  to  Lexington,  N.  O.  $7.96 
Overcharge  in  freight  to  Salisbury,  N.  O.    1.39 

$9.35 
"'Please  let  us  have  prompt  adjustment 
"  'Very  truly, 

"  'Orange  Manufacturing  Co.' 

"Upon  the  cause  of  the  action  for  penalty 
his  honor  charged  the  Jury  that  the  statute 
(Bevisal  1905,  S  2643)  required  a  specific, 
written  demand  for  each  overcharge,  as  well 
as  the  lapse  of  time,  to  render  the  defendant 
liable  for  the  penalty  imposed  thereby;  that 
the  letter  of  plaintiffs'  to  Hooper  (set  out  in 
full  above)  did  not  constitute  the  specific 
written  demand  required  by  the  statute,  in 
that  two  overcharges  set  out  therein  were 
lumped  together,  and  the  demand  was  made 
for  the  total  sum  of  $9.35,  and  not  specifically 
for  $1.39.  They  should  answer  the  second 
issue  *No.'  as  the  plaintiff  is  not  entitled 
to  the  penalty  in  tliis  case.  To  this  charge 
the  plaintiff  excepted,"  Under  the  charge 
and  on  the  testimony,  the  Jury  responded  to 
the  Issues  submitted  as  follows:  "(1)  Is  de- 
fendant indebted  to  plaintiffs  by  reason  of 
overcharge;  and,  if  so,  In  what  amount? 
Answer:  Tes;  $1.39.  (2)  Is  defendant  in- 
debted to  plaintiffs  by  reason  of  penalty ;  and, 
if  so.  in  what  amount?    Answer:    No." 

Plaintiffs  moved  for  a  new  trial  for  error 
in  the  charge  on  the  form  and  sufficiency  of 
the  demand,  which  was  overruled,  and  plain- 
tiffs excepted.  There  was  Judgment  for 
plaintiffs  for  $1.39|  and  they  again  excepted 
and  appealed. 


Frank  Nash,  for  appellants.  F.  H.  Busbee 
St  Son  and  S.  M.  Gattla,  for  appellee. 

H0E:E,  J.  (after  stating  the  facts  as  above). 
We  are  of  opinion  that  there  was  error  in 
the  charge  of  the  court  on  the  question  of 
plaintliEB'  demand.  The  statute  on  the  sub- 
ject (Revisal  1905,  88  2642^-2644)  provides 
that:  (1)  No  railroad  shall  make  a  charge 
on  a  freight  shipment  greater  than  the 
rates  appearing  in  the  printed  tariff  of 
the  company.  (2)  In  case  any  ov«x^harge  is 
made,  the  person  aggrieved  may  file  with  the 
agent  of  the  collecting  company  a  written 
demand,  supported  by  a  fteight  bill  and  orig- 
inal bill  of  lading  in  duplicate  thereof,  for 
refund  of  the  overcharge.  (3)  That  any  com- 
pany failing  to  refund  such  overcharge  for 
more  than  60  days  shall  be  subject  to  a  pen- 
alty. There  was  evidence  tending  to  show 
that  defendant  company  had  made  and  re- 
ceived from  plaintiffs,  in  the  present  case,  an 
overcharge  of  $1.39  in  shipment  of  freight 
from  ESfland,  N.  C,  to  Salisbury,  N.  O.,  and 
had  failed  to  return  same  for  more  than  60 
days  after  demand  was  made  therefor.  There 
was  also  evidence  tending  to  show  that  de- 
fendant company  had  made  and  received  at 
a  different  time,  and  for  a  different  ship- 
ment, to  Lexington,  N.  C,  an  overcharge  of 
freight  of  $7.96  and  had  failed  to  return  same 
for  more  than  60  days»  and  plaintiffs  had  re- 
covered the  amount  of  this  last  overcharge 
and  a  penalty  for  wrongfuly  failing  to  return 
same  in  a  separate  action  tried  and  deter- 
mined at  the  same  term  of  the  court  The 
statute  imposes  the  penalty  for  failure  to 
return  each  overcharge.  The  two  shipments 
were  entirely  distinct,  and  two  distinct  over- 
charges were  made  and  received,  and  the 
statement  of  this  overcharge  in  the  form  set 
out,  accompanied  in  each  case  with  the  paid 
freight  bill  and  a  duplicate  bill  of  lading, 
amounted  to  a  written  demand  for  each,  and 
so  complied  with  the  statute.  Breckenridge 
V.  State,  27  Tex.  App.  513,  11  S.  W.  630, 4  L.  B. 
A.  363 ;  Pa.  Co.  v.  Railroad  (C.  C.)  69  Fed.  482. 
The  mere  fact  that  the  plaintiffs  inclosed  these 
separate  demands  in  the  same  envelope,  and 
gave  an  aggregate  of  the  amount  in  the  accom- 
panying letter,  does  not  affect  the  result  The 
two  overcharges,  as  stated,  were  entirely  dis- 
tinct, the  statement  as  to  each  with  the  paid 
freight  bill  and  duplicate  bill  of  lading; 
amounted  to  a  specific  separate  demand,  com- 
plete in  itself,  and  there  was  error  in  holding 
otherwise. 

It  was  suggested  on  the  argument  that  the 
penalty  was  objectionable,  in  that  the  same 
was  entirely  disproportionate  to  the  amount 
of  the  claim.  The  point  is  hardly  presented 
in  the  appeal  of  plaintiff,  but  we  are  of  opin- 
ion that  the  position  is  not  well  considered. 
The  statute  provides  that  the  penalty  in  no 
case  should  exceed  $100,  and  it  is  imposed, 
as  stated,  not  primarily  to  facilitate  the  col- 
lection of  claims,  but  to  enforce  the  perform- 
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ftnce  of  the  carriers'  duties^  and  It  Is  In  ref " 
erence  to  these  smaller  claims  that  penal- 
ties are  desirable  and  chiefly  required.  In 
larger  matters  the  claimant  can  better  afford 
the  costs  of  litigation.  Speaking  of  the  stat- 
ute, and  the  reasons  for  its  efficient  enforce- 
ment, the  Chief  Justice  In  Cottrell's  Case, 
141  N.  0.  383,  54  S.  B.  288,  said:  "This  stat- 
ute was  enacted  in  pursuance  of  a  well- 
known  public  policy  and  to  remedy  a  well- 
known  evil.  It  is  common  knowledge  that 
there  are  countless  cases  of  shortage  in 
freights  and  of  overcharge,  either  by  freight 
collected  on  such  shortage  or  otherwise.  Er- 
rors will  happen  and  sometimes  are  well  nigh 
unavoidable,  but,  none  the  leas,  justice  and 
sound  policy  require  the  prompt  investigation 
of  all  claims,  and  prompt  payment  of  those 
that  are  Just  These  sums  aggregate  very 
many  thousands  of  dollars  annually,  but  each 
amount  usually  is  too  small  a  sum  to  Justify 
the  expense  of  litigation.  Unless  the  rail- 
road companies  will  promptly  investigate 
and  refund  in  such  cases,  the  aggregate  loss 
to  the  public  is  very  great,  and  the  exaspera^ 
tion  In  the  public  mind  at  the  injustice  is 
greater  still.  To  give  the  public  a  remedy 
by  insuring  speedy  investigation  and  pay- 
ment, this  statute  was  passed  requiring  all 
common  carriers,  telegraph  and  telephone 
companies,  to  Investigate  all  claims  for  over- 
charges and  refund  in  00  days,  prescribing  a 
penalty  of  |25  for  the  first  day's  delay  be- 
yond 00  days,  and  $5  for  each  day's  delay 
thereafter,  the  total  penalty,  however,  in  no 
event  to  exceed  |100.  The  companies  that 
either  voluntarily  or  in  obedience  to  the  law 
investigate  promptly  and  refund  all  claims 
for  overcharge  which  are  found  to  be  Just 
within  00  days  suffer  no  inconvenience  from 
this  statute.  Those  who  are  so  inconsiderate 
of  Just  claims  as  not  to  adjust  them  within 
00  days  are  proper  subjects  of  the  penalty,  and 
prove  the  necessity  of  this  statute,  without 
which  those  having  claims  for  overcharges 
could  not  get  payment  of  them  without  great 
delay  and  annoyance,  if  at  all,  when  the  sum 
is  too  small  to  Justify  payment  of  a  lawyer's 
fee  and  advancement  of  court  costs."  The 
constitutionality  of  the  act  has  been  upheld  in 
an  opinion  delivered  at  the  present  term  on 
defendant's  appeal.    58  S.  E.  355. 

There  is  error  which  entitles  plaintiff  to 
a  new  trial ;  and  it  is  so  ordered. 

New  trial. 


STATB  ez  rel.  PEOPLE'S  BANK  OF 

GREENVILLE  v.  GOODWIN. 

County  Sup*r,  et  al. 

(Supreme  Court  of  l^onth  Carolina.    Nov.  20, 
1907.) 

Upon  rehearing  after  dismissal  of  petition 
(59  S.  is.  86).  Petitioner  allowed  to  traverse  a 
return. 

PER  CURIAM.  Upon  petition  for  a  re- 
hearing herein,  the  respondents  were  required 


to  show  cause  before  this  court  at  this  time 
why  the  petitioner  should  not  be  allowed  to 
traverse  the  allegations  of  the  return  herein ; 
and,  it  appearing  that  respondents  interpose 
no  objection  to  the  proposed  order,  now,  on 
motion  of  Joseph  A.  McCuUough,  attorney 
for  petitioner,  it  is  ordered  that  the  Judgment 
heretofore  rendered  by  this  court  be  opened, 
and  that  petitioner  be  allowed  to  amend  itiSi 
I>etitlon  by  setting  forth  as  exhibits  thereto 
a  copy  of  the  claims  listed  in  the  petition; 
that  respondents,  within  five  days,  are  permit- 
tod  to  plead  to  the  said  amended  petition  as 
they  may  be  advised,  and,  in  case  they  file 
a  return  thereto,  that  petitioner  have  five 
days  within  which  to  file  a  traverse  to  the 
said  return ;  that  the  proceeding  will  then  be 
heard  by  this  court;  and,  in  case  this  court 
Should  deem  any  questions  of  fact  thus  rais- 
ed material  and  should  desire  a  reference 
thereon,  that  such  questions  of  fact  be  re- 
ferred to  J.  W.  Gray,  master  in  and  for  said 
county  and  state,  to  take  the  testimony  and 
report  the  same  to  this  court  with  all  con- 
venient speed. 


(78  S.  C.  527) 
COOK  V.  SOUTHERN  RY.  CO. 
(Supreme  Court  of  South  Carolina.    Aug.  15, 

1907.    On  Rehearing,  Nov.  28.  1907.) 
Railroads— TBxsPAsevBS—PBOPEBTT  on  Tbes- 

TLB. 

A  railway  company  Is  not  liable  to  plaintiff 
for  injury  to  a  dog  caused  by  a  train  striking  It 
while  plaintiff  was  taking  it  across  the  com- 
paDy's  trestle,  where  there  was  warning  against 
use  of  the  trestle  as  a  footway,  and  plaintiff 
supposed  those  who  used  it  did  so  at  their  own 
risk ;  and  where  it  does  not  appear  the  trainmen 
saw  plaintiff's  signals  to  stop  or  knew  the  dog 
was  on  the  trestle ;  a  railway  company  not  being 
required  to  keep  a  lookout  for  trespassers  on 
its  track. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  $8  1398-1^,  1470-1482.1 

Gary,  A.  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  R.  W.  Memminger, 
Judge. 

Action  by  W.  A.  Cook  against  the  Southern 
Railway  Company.  From  a  judgment  of  the 
circuit  court  for  plaintiff,  on  plaintiff's  ap- 
peal from  a  magistrate's  judgment  for  de- 
fendant, defendant  appeals.    Reversed. 

John  T.  Sloan,  for  appellant  Porter  A. 
McMaster,  for  respondent 

WOODS,  J.  The  plaintiff's  action  In  the 
court  of  Magistrate  Moorman  was  to  recover 
of  the  defendant  $40,  the  value  of  a  hound, 
under  this  allegation :  'That  on  the  31st  day 
of  August,  1900,  while  plaintiff  was  crossing 
a  trestle,  in  county  above-named,  commonly 
known  as  Frost's,  in  the  early  morning,  be- 
tween the  hours  of  6  and  0  o'clock,  plaintiff 
was  preceded  by  his  hunting  dog,  a  white 
spotted  hound,  by  name  of  Traveler,  and 
hearing  a  train  approaching,  and  seeing  the 


362 


58  SOUTHEASTERN  REPORTEB. 


(S.C. 


danger  to  the  dog,  plaintiff  signaled  to  the 
engineer  with  a  lantern,  and  commenced  to 
signal  at  a  distance  where  the  engineer  could 
have  seen  the  danger  that  this  plaintiff  was 
in,  hut  that  defendants,  its  agent  and  serv- 
ant, willfully,  intentionally,  and  wantonly, 
and  in  utter  disregard  to  plaintiff's  property, 
refused  to  stop  the  train,  and  ran  over  the 
dog,  dismembering  the  animal,  that  had  no 
chance  to  escape  from  the  trestle."  The  Judg- 
ment of  the  magistrate  in  tavor  of  the  de- 
fendant was  reversed  on  appeal,  the  circuit 
Judge  holding  "that  the  overwhelming  weight 
of  the  evidence  shows  both  negligence  and 
willfulness  in  running  over  the  dog  In  ques- 
tion." 

There  is  no  evidence  whatever  that  the  rail- 
road company  assented  to  the  use  of  its 
trestle  as  a  footway.  On  the  contrary,  the 
evidence  was  uncontradicted  that  there  was  a 
warning  against  such  use,  and  the  plaintiff 
testified  that  he  supposed  those  who  went  on 
It  did  so  at  their  own  risk.  The  plaintiff's 
case,  then,  depends  on  the  claim  that  he  had 
a  right  to  deliberately  take  his  property  on 
the  defendants  railroad  trestle,  and  require 
the  defendant  to  stop  its  trains,  in  order  that 
he  might  transport  his  property  over  the 
trestle  with  convenience  and  safety.  To  sus- 
tain such  a  clahn  would  be  to  make  the  use 
of  its  own  property  by  the  railroad  company 
subordinate  to  its  unlawful  use  by  a  tres- 
passer. The  law  imposes  no  duty  on  the 
railroad  company  to  keep  a  lookout  for  tres- 
passers on  its  track.  Smalley  v.  Railway  Co., 
57  S.  G.  243,  35  S.  E.  489 ;  Jones  v.  Railway 
Co.,  61  S.  C.  556,  39  S.  E.  758.  There  was  no 
evidence  that  the  defendant's  servants  saw 
the  plaintiff's  signals  or  knew  that  the  dog 
was  on  the  trestle.  The  difference  between  a 
case  like  this,  in  which  the  plaintiff  asserts 
a  right  of  way  over  the  trestle  superior  to 
that  of  the  railroad  company,  and  those  cases 
where  liability  attaches  for  the  destruction  of 
live  stock  wandering  on  the  railroad,  or  of  a 
dog  seen  by  trainmen,  disabled  on  the  track 
from  accident.  Is  too  obvious  for  discussion. 

The  Judgment  of  this  court  is  that  the  Judg- 
ment of  the  circuit  court  be  reversed. 

GARY,  A.  J.  (dissenting).  The  plaintiff  tes- 
tified :  "Bennett  and  I  and  the  dog  were  on 
Frost  trestle  of  the  Southern  Railway  Com- 
pany, in  Richland  county.  I  saw  engine  head- 
light about  half  a  mile  from  me.  I  waived 
my  lighted  lantern  to  make  the  train  stop, 
but  it  came  right  on,  did  not  even  slow  up; 
not  running  very  fast.  It  ran  over  the  dog, 
which  was  about  40  yards  from  me.  I  barely 
had  time  to  get  out  of  the  way  of  engine." 
Ben  P.  Bennett  testified:  "I  was  with  Mr. 
Cook  on  the  trestle;  saw  the  dog  killed  by 
train;  saw  the  men  on  the  engine,  and  saw 
Mr.  Cook  signaling  with  his  lighted  lantern." 
Cross-examination :  *'I  was  coon  hunting.  I 
slipped  out  on  a  sill  to  save  myself.    Trestle 


was  a  long  one.     Trestle  was  Just  above 

Frost's  Station.  Don't  know  Just  how  long, 
but  a  real  long  one.  Dog  killed  near  middle 
of  trestle.  Could  not  have  run  to  the  end  be- 
fore he  would  have  been  struck."  From  the 
foregoing  testimony,  it  could  reasonably  be 
Inferred  either  that  the  servant  in  charge  of 
the  train  saw  the  dog  or  that  the  failure  to 
see  him  was  due  to  a  reckless  disregard  of 
duty ;  which  is  equivalent  to  wantonness  and 
willfulness.  Pickett  v.  Railway,  69  S.  C.  445, 
48  S.  E.  466.  As  there  was  some  testimony 
tending  to  sustain  the  finding  of  fact  by  his 
honor,  the  presiding  Judge,  and  as  this  is  a 
law  case,  such  finding  is  not  reviewable  by. 
this  court  Conceding  that  the  dog  was  a 
trespasser,  the  defendant  did  not  have  the 
right  to  Inflict  upon  him  a  willful  or  wanton 
injury. 
For  these  reasons,  I  dissent 

On  Rehearing. 

PER  CURIAM.  After  careful  examination 
of  the  petition  for  rehearing,  we  are  unable 
to  discover  any  issue  that  has  been  overlook- 
ed In  the  opinion  of  the  court  The  petition 
Is  therefore  dismissed,  and  the  order  staying 
the  remittitur  is  revoked. 


(78  S.  C.  4S7) 

GUIGNARD  et  al.  v.  FLANAGAN  et  al. 

(Supreme  Court  of  South  Carolina.    Nov.  27. 
1907.) 

Appeal— Review— Questions  of  Fact— Con- 
clusiveness. 

Where  an  issue  is  submitted  to  the  court, 
the  court's  conclusion  on  matters  of  fact  in- 
volved is  conclusive  where  it  does  not  appear 
that  the  conclusion  was  not  supported  by  evi- 
dence or  was  controlled  by  any  erroneous  view 
of  the  lawy  or  was  influenced  by  any  erroneous 
ruling  on  evidence. 

[Ed,  Note.— For  ca9e8  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {§  3955-3069.] 

Appeal  from  Conmion  Pleas  Circuit  Court 
of  Richland  County;   D.  E.  Hydrick,  Judge. 

Suit  by  Sarah  A.  Gulgnard  and  another 
against  Agnes  M.  Flanagan,  Kate  F.  Price, 
a  Wesley  Frost,  John  D.  Frost,  and  others. 
From  the  judgment,  defendants  Price,  C. 
Wesley  Frost,  and  John  D.  Frost  appeal. 
Affirmed. 

Andrew  Crawford,  for  appellants.  Thom- 
as &  Thomas,  for  respondents.  J.  S.  Muller, 
for  respondent  Agnes  M.  Flanagan. 

JONES,  J.  Uriah  C.  Frost  died  June  16^ 
1901,  Intestate,  leaving  as  his  heirs  at  law 
three  sisters,  Mrs.  Sarah  A  Gulgnard,  Mr& 
Mary  F.  Maxcy,  and  Mrs.  Agnes  M.  Flana- 
gan, and  nine  nephews  and  nieces,  children 
of  his  deceased  brother,  John  D.  Frost,  all 
of  whom  are  parties  to  this  action.  The 
suit  is  brought,  in  part,  to  partition  a  tract 
of  474  acres  of  land  in  Fairfield  county;  it 
being  alleged  that  Uriah  C.  Frost  died  seised 
and  possessed  of  said  land,  and  that  each  of 
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said  sisters  was  entitled  to  one-fonrth  In- 
terest and  each  of  the  children  of  said  broth- 
er, John  D.  Frost,  to  one  thirty-sixth  Inter- 
est The  defendants,  Kate  F.  Price,  O.  Wes- 
ley Frost,  and  John  D.  Frost  made  answer, 
claiming  that  John  D.  Frost,  deceased,  owned 
the  whole  tract  In  his  own  right,  and  they  as 
his  heirs  at  law  were  each  entitled  to  one- 
ninth  interest  therein.  All  the  other  defend- 
ants answered,  admitting  the  allegations  of 
the  complaint.  By  consent  of  all  parties,  it 
was  referred  to  the  master  to  take  testimony 
upon  the  issues  of  title  raised,  the  order 
requiring  the  master  to  report  the  testimony, 
and  that  the  court  shall  try  and  determine 
said   issue. 

Upon  the  testimony  as  reported  by  the  mas- 
ter. Judge  D.  E.  Hydrick  found  the  follow- 
ing facts:  "On  December  7,  1874,  Uriah  C. 
Frost  bought  the  Fairfield  tract  at  sherifTs 
sale,  and  had  it  conveyed  by  deed,  of  that 
date,  to  John  D.  Frost,  his  brother.  The  deed 
and  plat  were  delWered  to  and  kept  by  John 
D.  Frost  until  his  death,  when  they  were 
found  amongst  his  papers.  I  am  fully  satis- 
fied that  Uriah  paid  for  the  land.  At  the 
time  of  the  purchase  Uriah  was  in  debt,  a 
judgment  had  been  obtained  against  him, 
and  he  had  the  deed  made  to  his  brother  to 
shield  the  land  from  his  creditors.  It  was 
not  intended,  therefore,  either  by  Uriah  or 
John  that  John  should  have  the  beneficial  in- 
terest in  the  land.  Uriah  took  actual  and 
exclusive  possession  of  the  tract,  and  held 
It  openly,  adversely,  and  continuously  from 
the  date  of  the  purchase  until  the  date  of  his 
death.  This  was  done  with  the  knowledge 
and  acquiescence  of  John,  who,  though  he 
knew  of  the  deed,  never  made  any  claim  to  or 
exercised  any  act  of  ownership  over  it  or 
any  part  of  it,  but.  on  the  contrary,  Always 
acknowledged  Uriah's  ownership.  After  the 
death  of  said  John  D.  Frost  in  1S99,  all  his 
children,  except  Mrs,  Kate  F.  Price.  C.  Wesley 
Frost,  and  John  D.  Frost,  executed  to  Uriah 
a  quitclaim  deed  to  their  interest  in  said 
tract  The  three  above  named  refused  to  do 
so,  and  claim  an  interest  therein  under  the 
said  deed  to  their  father."  Upon  these  facts 
the  court  held  that  Uriah  C.  Frost  died  seised 
and  p6ssessed  of  the  land,  and  therofore  he 
decreed  partition  of  the  land  in  accordance 
with  the  prayer  of  the  complaint. 

Where  the  issue  of  title  Is  submitted  to  the 
court  without  a  Jury,  the  conclusion  of  the 
court  on  matters  of  fact  Involved  Is  final. 
Peeples  v.  Warren,  61  S.  O.  660,  29  S.  B.  659; 
Johnson  v.  Jones,  72  S.  0.  286,  61  S.  E.  806; 
Gunter  v.  Fallow  (manuscript  decision  filed 
November  8.  1907)  59  S.  E.  70.  It  does  not 
appear  that  the  conclusion  of  fact  by  the 
circuit  court  was  without  evidence  to  support 
it,  or  was  controlled  by  any  erroneous  view 
of  the  law,  or  was  infiuenced  by  any  erron- 
eous ruling,  in  the  admission  or  rejecti(m  of 
evidence. 

The  exceptions  are  overruled,  and  the  judg- 
ment of  the  circuit  court  is  affirmed. 


(78  S.  C.  482) 
BROMONIA  CO.  r.  GREENWOOD  DRUG 
CO. 

(Supreme  Ck)urt  of  South  Carolina.    Nov.  2& 
1907.) 

1.  TbiaIt-Reception  of  Evidencb— Evidence 
IN  Support  op  Ibeblevant  Ai^legations. 

Though  a  party  cannot  complain  of  the  ad- 
mission of  testimoDv  In  support  of  irrelevant 
allegations  he  has  allowed  to  remain  in  a  plead- 
ingt  yet  the  court  has  the  right  to  exclude  the 
same,  and  is  not  bound,  because  such  allegations 
have  been  allowed  to  remain,  to  receive  such  evi- 
dence. 

2.  Sales— Representations  bt  Seller— Ad- 
vertising Goods  —  Fraud  —  What  Consti- 
tutes. 

Where  the  seller  of  a  drug  product,  having 
contracted  with  the  buyer  to  advertise  to  the 
extent  of  from  10,000  to  20,000  agate  lines,  did 
advertise  to  the  extent  of  10,(X)0  agate  lines,  such 
advertising  being  within  the  range  of  the  con- 
tract, it  was  Immaterial,  in  an  action  for  the 
price  and  damages  from  expenditures  in  advertis- 
ing, that  the  seller  had  represented  that  it  would 
expend  a  much  larger  sum  than  it  actually  did. 

3.  Contracts— Actions— Pleading  Fraud  — 
Knowledge  of  Falsity  of  Representa- 
tions. 

When  fraud  is  relied  on  as  a  defense,  scien- 
ter on  the  part  of  the  party  to  be  charged  must 
be  alleged. 

4.  Same— Damages  from  Fraud. 

Where  fraud  is  relied  on  as  a  defense,  re- 
sulting damage  must  l>e  alleged. 

Appeal  from  Common  Pleas  Circuit  Ourt 
of  Greenwood  County ;  James  Aldrlch,  Judge. 

Action  by  the  Bromonla  Company  against 
the  Greenwood  Drug  Company.  Judgment 
for  plaintiff,  and  defendant  appeala.  Af- 
firmed. 

Nicholson  Bros.,  for  appellant  Giles  & 
Ouzts,  for  respondent 

JONES,  J.  The  complaint  in  this  ease  al- 
leged two  causes  of  action:  First,  for  $140,  the 
purchase  price  of  a  lot  of  Bromonla,  a  drug 
product  of  plaintiff  company,  sold  and  delly- 
ered  to  defendant ;  second,  for  $57.50  as  dam- 
ages resulting  from  expenditures  in  advertis- 
ing, both  causes  of  action  being  based  upon  a 
written  contract  between  the  parties,  set  out 
in  the  complaint  Plaintiff  recovered  judg- 
ment for  full  amount  claimed.  The  defend- 
ant appeals  solely  upon  exceptions  to  the 
rulings  of  the  court  In  excluding  certain  tes- 
timony. 

The  facts  alleged  in  the  complaint  and  ad- 
mitted In  the  answer  are  as  follows :  On  the 
15th  day  of  January,  1006,  the  defendant  ex- 
ecuted and  delivered  to  plaintiff  an  order  for 
"20  doz.  60  cts.  size,  $80.00;  SO  doz.  25  cts. 
size  Bromonla,  $60.00,"  under  a  contract  con- 
taining a  stipulation  that  plaintiff  should  ad- 
vertise the  said  medicines  in  a  Greenwood 
newspaper  to  the  extent  of  from  10,000  to  20,- 
000  agate  lines  during  the  14  months  follow- 
ing delivery  of  goods.  A  contract  for  adver- 
tising 10,000  agate  lines  was  made  with  the 
Greenwood  Index  and  the  sum  of  $57.50  paid 
therefor  by  plaintiff,  and  the  Index  had  en- 
tered upon  the  publication  of  the  same.    Th« 
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goods  were  delivered  to  defendant  and  the 
defendant  upon  demand  refused  payment 

The  defendant.  In  addition  to  denying  that 
plaintifC  had  performed  all  the  conditions  of 
its  contract,  set  up  the  following  defense: 
"Fourth.  That,  in  reference  to  the  allegations 
of  paragraph  3  of  the  complaint,  the  defend- 
ant admits  the  execution  and  delivery  of  the 
contract  and  order  mentioned  therein,  but,  in 
reference  thereto,  this  defendant  alleges  that 
the  said  contract  and  order  were  obtained 
from  the  defendant  by  the  false  and  fraudu- 
lent representations  of  an  agent  of  the  plain- 
tiff, made  at  the  time  of  the  execution  and 
delivery  of  the  said  order  and  contract  and 
for  the  purpose  of  obtaining  the  same,  and 
this  defendant  further  alleges  that,  had  it 
not  been  for  the  said  false  and  fraudulent 
representations  of  the  said  agent  of  the  plain- 
tiff, the  defendant  would  not  have  given  the 
said  order  and  contract ;  that  the  said  agent 
of  the  plaintiff  represented  to  the  defendant 
that  the  plaintiff  had  contracted  for  the  ex- 
pending of  a  much  larger  sum  in  advertising 
the  goods  and  wares  mentioned  in  the  afore- 
said order  and  contract  than  the  amount 
actually  contracted  for;  that  the  said  agent 
of  the  plaintiff  represented  to  the  defendant 
that  other  parties  in  surrounding  territory 
had  been  highly  pleased  with  orders  and  con- 
tracts similar  to  the  order  and  contract  ob- 
tained from  the  defendant,  and  that  there 
had  been  a  great  demand  on  the  parties  afore- 
said for  the  goods  of  the  plaintiff;  that  the 
agent  of  the  plaintiff  made  other  material 
representations  to  the  defendant  as  to  the 
merits  of  Bromonia;  that  all  of  the  afore- 
said representations  of  the  agent  of  the  plain- 
tiff were  false  and  fraudulent,  and  were 
made  for  the  purpose  of  obtaining  the  afore- 
said order  and  contract"  For  the  purpose  of 
proving  this  defense,  witness  A.  A«  Coleman, 
proprietor  of  defendant  company,  was  asked 
the  following  questions,  which,  upon  plain- 
tiff's objection,  were  ruled  incompetent :  **(!) 
State  whether  or  not  the  agent  of  the  plain- 
tiff made  certain  representations  to  you  as 
to  having  contracted  to  expend  a  certain  sum 
in  advertising  the  goods  of  the  plaintiff.  (2) 
State  whether  or  not  you  relied  on  these  rep- 
resentations in  making  the  contract  (3)  State 
whether  or  not  the  agent  of  the  plaintiff  in 
making  this  contract  made  certain  represen- 
tations to  you  about  the  parties  in  surround- 
ing territory  being  pleased  with  the  goods, 
and  having  a  great  demand  for  them.  (4) 
State  whether  or  not  agent  of  the  plaintiff 
made  certain  representations  to  you  as  to  the 
merits  of  Bromonia.  (5)  State  whether  or 
not  you  relied  upon  these  representations  of 
the  agent  of  the  plaintiff  hi  making  your  con- 
tract (6)  State  whether  or  not  if  these  repre- 
sentations bad  not  been  made  you  would  have 
entered  into  this  contract"  The  grounds  of  ob- 
jection and  the  grounds  upon  which  the  court 
ruled  them  incompetent  do  not  appear  in  the 
case.    Appellant  contends  that  the  questions 


were  responsive  to  the  allegations  In  the  an- 
swer, the  demurrer  to  which  was  overruled, 
and  that  under  the  cases  of  Ragsdale  v.  Rail- 
way, 60  S.  G.  881,  38  S.  E.  609,  and  Dent  v. 
Railway,  61  S.  G.  335,  39  S.  E.  527,  the  testi- 
mony should  have  been  admitted ;  but  the  lat- 
er case  of  Martin  v.  Railway,  70  S.  G.  11,  48 
S.  E.  616,  shows  that  this  rule  applied  when 
the  appellant  is  the  party  whp  might  have  had 
the  Irrelevant  or  Immaterial  matter  stricken 
out  of  the  pleadings.  In  the  last-mentioned 
case,  it  is  declared  that  the  circuit  court  has 
power  to  exclude  testimony  tending  to  support 
Irrelevant  or  Inunaterial  allegations  allowed  to 
remain  In  the  complaint  or  answer,  and  that 
it  is  not  bound  to  receive  such  evidence. 

It  is  sought  to  be  shown  that  the  first  two 
questions  were  in  response  to  the  allegations 
that  "the  agent  of  the  plaintiff  represented 
to  the  defendant  that  the  plaintiff  had  con- 
tracted to  expend  a  much  larger  sum  adver- 
tising the  goods  and  wares,  mentioned  in  the 
said  order  and  contract,  than  the  amount  ac- 
tually called  for."  Plaintiff  contracted  with 
defendant  to  advertise  to  the  extent  of  from 
10,000  to  20,000  agate  lines  in  a  Greenwood 
newspaper,  and  it  being  admitted  that  10,- 
000  lines  had  been  paid  for  by  plaintiff, 
which  was  within  the  range  of  the  contract 
for  advertising  made  by  the  parties,  the  al- 
legation that  plaintiff  had  represented  it 
would  expend  a  much  larger  sum  than  It  did 
actually  expend  is  immaterial,  and  the  ex- 
clusion of  evidence  tending  to  support  such 
allegation  was  proper  under  Martin  v.  Rail- 
way, supra. 

It  is  further  contended  that  the  answer  al- 
leged fraud  and  that  under  general  allega- 
tions of  fraud  all  testimony  necessary  to  sup- 
port It  is  admissible.  As  a  general  proposi- 
tion, this  is  true,  but  actionable  fraud  must 
be  alleged  which  Includes  the  scienter  on  the 
part  of  the  party  sought  to  be  charged  (Gem. 
Ghemical  Go.  r.  Youngblood,  58  8.  G.  59,  36 
S.  B.  437;  Poag  v.  Gharlotte  OU  Go.,  61  &  a 
190,  39  S.  E.  345),  as  well  as  resulting  dam- 
age or  injury  to  the  complainant  (Ruberg  v. 
Brown,  50  S.  G.  399,  27  S.  E.  873).  A  care- 
ful reading  of  the  allegations  as  to  fraud  set 
out  in  the  fourth  paragraph  of  the  answer 
shows  that  It  is  defective  In  these  essential 
particulars.  Hence  testimony  as  to  fraud 
was  properly  excluded,  and.  If  the  demurrer 
which  was  overruled  by  the  circuit  court  bad 
been  limited  to  the  defense  of  fraud  alone, 
it  should  and  doubtless  would  have  been  sus- 
tained. This  is  not  inconsistent  with  the  case 
of  Hickson  v.  Early,  62  8.  G.  42,  89  S.  B.  782, 
for  in  that  case  the  scienter  was  distinctly 
alleged  In  the  defense,  and  the  question 
whether  there  was  injury  or  resulting  dam- 
age charged  was  not  Involved,  as  the  circuit 
court  was  not  called  on  to  consider  that  ques- 
tion. 

The  Judgment  of  the  circuit  conrt  is  af 
firmed. 
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QUICK  T.  MILLFORT  MILL  CO. 

(Supreme  Court  of   South  Carolina.    Not.  2T, 
1907.) 

1.  Master  and  Ssbv ant— Actions  fob  Inju- 
bies— sufwoienct  of  evidence. 

Evidence  in  an  action  by  a  carpenter  who 
fell  from  a  beam  on  the  breaking  of  a  timber 
beine  used  by  him  as  a  lever  to  prize  out  the 
overlap  in  other  timbers  held  to  show  that  he 
himself  adopted  the  particular  method  of  work, 
which  resulted  in  his  injury. 

[Ed.  Note.— For  cases  in  i)oint,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  S  992.] 

2.  Same— CoNTBiBUTOBY  Negligence. 

A  carpenter  who  sat  on  a  beam  and  used 
a  timber  as  a  lever  to  prize  out  the  overlap  in 
other  timbers  and  fell  when  the  lever  timber 
broke  under  his  pressure  was  guilty  of  contribu- 
tory n^ligence  barring  recovery  when  no  such 
danger  would  arise  from  the  method  in  which 
he  was  directed  to  perform  the  work. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  34,  Master  and  Servant,  8  759.] 

8.  Same— Selection  of  Appliances  bt  Em- 

PLOYi. 

A  servant  cannot  recover  of  the  master  for 
an  injury  resulting  from  an  appliance  which  he 
■elected  and  prepared  for  himself. 

iEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  34,  Master  and  Servant,  §§  701,  702.] 

4.  Same  —  Appliances  —  Cabb   Requibed  of 

Masteb. 

The  master  may  adopt  such  reasonably  safe 
appliances  as  he  deems  best  suited  for  the  work 
In  hand. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  §  173.] 

6.  Same- Place  to  Wobk. 

A  master  is  not  required  to  so  arrange  the 
place  where  his  servant  works  that  he  shall  be 
protected  from  the  consequences  of  a  casualty 
for  which  the  master  is  not  responsible. 

[EM.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  34,  Master  and  Servant,  i  179.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County ;  J.  C.  Elugh,  Judge. 

Action  by  B.  B.  Quick  against  the  MUlfort 
Mill  Company.  Judgment  for  plaintiff,  and 
defendant  appeals  Reversed,  and  new  trial 
ordered. 

Wilson  &  Wilson,  for  appellant  Angus* 
tus  M.  Deal  and  O.  W.  S.  Hart,  for  respond- 
ent. 

JONES,  J.  The  plaintiff  brought  this  ac- 
tion to  recover  actual  and  punitive  damages 
for  personal  injuries  sustained  by  him  while 
in  the  employ  of  defendant  as  a  carpenter, 
assisting  in  the  construction  of  an  addition 
to  defendant's  mill.  The  complaint  alleged 
that  on  the  11th  day  of  July,  1904,  plaintiff 
was  directed  by  the  vice  principal  of  the  de- 
fendant company  to  go  upon  the  beams  of  the 
second  floor  of  the  addition  to  the  mill  and 
there  press  into  position  for  them  to  be  spik- 
ed certain  pieces  of  timber  which  were  being 
capped  upon  the  beams  in  order  to  raise  their 
height  before  the  floor  was  laid  thereon,  and 
that  while  so  employed,  under  the  immediate 
direction  of  the  vice  principal,  he  was  precipi- 
tated from  the  position  in  which  he  was 
working  some  distance  to  the  ground  below, 
and  injured,  through  the  negligence  and  will- 


fulness of  defendant  "in  not  furnishing  plain- 
tiff a  safe  place  in  which  to  work  or  safe  ilp- 
pliances  with  which  to  work,  or  direct  the 
work  to  be  done  in  a  less  dangerous  and 
equally  practicable  manner."  The  defendant 
made  answer,  admitting  that  it  was  incor- 
porated as  alleged,  and  that  plaintiff  was  in 
its  employment  as  a  carpenter,  assisting  in 
the  construction  of  said  building  at  the  time 
alleged,  and  that  he  was  required  to  work  un- 
der the  direction  and  control  of  the  assistant 
superintendent  of  the  mill,  but  denied  the 
other  allegations  of  the  complaint,  and  al- 
leged that  plaintiff's  injury  was  due  solely  to 
his  own  negligence,  that  he  contributed  there- 
to by  his  own  negligence^  that  he  received 
the  alleged  injuries  while  voluntarily  doing 
or  attempting  to  do  something  in  a  manner 
contrary  to  the  instructions  given  him.  The 
trial  resulted  in  a  verdict  and  Judgment  in 
favor  of  plaintiff  for  $1342,  and  the  defend- 
ant appeals  therefrom,  alleging  that  the  court 
erred  in  refusing  the  motion  for  nonsuit,  the 
motion  for  a  new  trial,  and  in  submitting 
to  the  Jury  the  question  of  punitive  damages. 

The  refusal  of  the  nonsuit  and  the  new 
trial  may  be  consld^ed  together,  in  so  far  as 
the  exceptions  involve  the  general  question 
whether  there  was  any  evidence  tending  to 
show  injury  as  the  result  of  the  failure  of 
defendant  to  perform  its  duty  as  master. 

The  plaintiff  was  the  only  witness  exam- 
ined in  his  behalf.  His  testimony  was  to 
the  effect  that  on  July  11,  1904,  at  Ft  Mills, 
8.  C,  he  was  employed  as  a  carpenter  to  as- 
sist in  the  construction  of  said  mill  building, 
and  was  working  imder  the  direction  of  Mr. 
McGregor,  the  assistant  superintendent  for 
defendant  In  the  progress  of  the  work,  it 
was  found  that,  in  order  to  make  the  second 
floor  of  the  new  addition  on  a  level  with  like 
floor  in  the  old  mill,  it  was  necessary  to  cap 
the  floor  beams  or  Joists,  which  were  10  by  14, 
with  other  timbers  2  by  10,  so  as  to  raise 
them  2  inches  higher.  The  plaintiff  and 
another. carpenter,  Mr.  Long,  were  directed  by 
the  srfperintendent  to  go  upon  the  beams  and 
spike  the  timbers  on  them.  Other  carpen- 
ters, Mr.  Stevens  and  Mr.  L^le,  were  follow- . 
ing  behind,  putting  down  the  flooring  upon 
the  beams  after  they  were  capped,  and  Mr. 
McGregor  was  standing  near.  Some  of  the 
capping  timbers  had  become  warped  and  in 
places  bulged  over  the  edge  of  the  beam  one- 
half  inch  or  more.  We  now  quote  plaintiCTs 
own  language,  describing  how  the  injury  oc- 
curred.: "Q.  Now,  Mr.  Quick,  when  you  found 
difficulty  in  putting  these  beams  down  on  ac- 
count of  the  warped  condition  of  these  piec- 
es, you  were  capping  on  top  of  the  beam. 
What  did  you  do.  you  and  Mr.  Long?  A. 
Well,  we  got  one  where  it  was  not  straight, 
wouldn't  flt  down  straight  Mr.  Long  went 
to  Mr.  McGregor  to  see  what  to  do  about  it 
So  he  brought  him  back  there,  and  Mr.  Mc- 
Gregor said  we  would  have  to  get  a  prizing 
lever  and  prize  it  back  flush  with  the  beam 
and  spike  it  down.    It  wouldn't  do  to  let  it 
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lie  that  way.  Q.  Then,  what  did  Mr.  Long 
afid  yourself  do?  A.  We  went  down  to  the 
waste  pile,  and  picked  us  out  some  scantling, 
a  couple  of  pieces  two  by  four,  and  brought 
It  back,  and  we  first  tried  to  drive  it  in— put 
the  piece  about  the  same  distance  between  the 
two  beams.  It  might  have  been  a  fraction 
longer,  and  put  it  cross  ways,  and  tried  to 
spring  it  back  by  driving  up,  but,  by  the  tim- 
ber being  so  crooked  and  long,  it  would  just 
spring.  Eivery  time  we  would  drive  it,  it 
would  bounce  back.  So,  then,  we  cut  off  a 
little  more  of  the  scantling  and  put  it  in  be- 
tween, and  put  a  prize.  And  Mr.  Long  sat  on 
the  other  side  and  held  it  with  a  spike,  and 
I  prized  for  him  to  spike  it  I  just  sai: 
astraddle  of  the  beam ;  had  the  plank  drawn 
out  so  I  could  sit  on  the  end  of  the  beam  and 
have  my  legs  hanging  down  and  the  lever  to 
my  left  shoulder.  I  had  hold  of  the  prize 
that  went  across  with  my  left  hand  to  keep 
it  from  slipping  down,  and  holding  to  the 
beam  with  my  right  hand,  and  Mr.  Long  on 
the  other  side  with  a  spike  driving  it  in,  and 
I  was  prizing  for  him  to  spike  with,  and  it 
broke  all  at  once  and  shocked  me  through.'* 
When  asked  to  state  again  exactly  how  he 
was  sitting  and  prizing  the  timber  back  into 
position,  he  said:  *'I  had  a  piece  of  flooring 
plank  run  across  and  extended  out  a  little 
beyond  the  beam,  and  was  sitting  on  it  right 
over  the  beam,  with  my  legs  hanging  down, 
and  had  my  lever  down  between  my  legs  like 
and  against  this  (left)  shoulder,  holding  the 
two  by  four  scantling  that  ran  across  to  prize 
with,  holding  It  to  keep  it  from  dropping 
down  with  my  left  hand,  and  holding  the 
beam  with  my  right  hand,  and  Mr.  Long  was 
on  the  other  side  to  spike  it  when  I  pressed 
it  in  flush  with  the  beam.  While  I  was 
pressing  it  he  was  driving  it  The  scantling 
broke,  and  dropped  me  right  underneath." 

With  respect  to  the  selection  of  the  scant- 
ling after  Mr.  McGregor  told  them  to  get  a 
lever  and  press  the  capping  timber  back,  the 
case  also  shows  the  following:  '*Q.  Where 
did  you  say  you  got  that  timber  frotn?  A. 
Me  and  Mr.  Long  went  down  to  the  waste 
pile.  Q.  You  selected  It  at  the  waste  pile? 
A.  Where  there  was  different  kinds  of  pieces 
of  scantling.  Q.  Do  you  remember  now  who 
selected  that  piece  of  timber,  you  or  Mr. 
Long?  A.  No,  sir;  we  both  got  one  piece. 
I  can't  say  who  selected  that  piece."  *That 
piece"  referred  to  the  piece  which  plain- 
tiff held  against  his  shoulder,  and  which 
broke  as  he  pressed  against  it  The  other 
piece  of  scantling  was  used  between  the 
beams,  which  were  eight  feet  apart ;  Mr.  Long 
sitting  on  the  beam,  holding  one  end  of  the 
scantling  against  the  bulge  in  the  capping 
timber,  while  plaintiff,  sitting  nearly  opposite 
on  the  other  beam,  first  endeavored  to  so 
drive  between  the  beams  as  to  press  out  the 
bnlge  with  such  single  prize.  According  to 
plaintiffs  testimony,  it  was  only  after  repeat- 
edly trying  this  single  prize  that  he  resorted 
to  the  method  which  resulted  in  his  injury. 


Inasmuch  as  the  only  direction  given  plaintiff 
and  Long  was  to  get  a  lever  and  prize  out 
the  overlap,  and  pursuant  to  such  direction 
the  single  prize  lever  was  used,  it  is  reason- 
able to  suppose  that  plaintiff  understood  the 
direction  to  be  to  do  the  work  in  the  method 
which  was  first  tried.  The  cutting  of  the 
scantling  so  as  to  fit  closely  between  the 
beams  and  the  use  of  it  as  a  driving  prize 
between  the  overlapping  timber  on  one  beam 
and  the  solid  beam  opposite  negatives  the 
idea  that  It  was  the  direction  of  the  superin- 
tendent to  use  an  additional  prize  between 
its  end  and  the  beam.  Mr.  McGregor  tes- 
tified, in  effect,  that  he  directed  them  to  saw 
a  piece  just  the  distance  between  the  beams 
and  take  a  hammer  and  drive  the  warped 
timber  in  and  nail  it  down,  and  that,  Instead 
of  hammering  this  prize  back,  plaintiff  cut 
it  shorter  and  got  a  piece  of  plank,  inserted 
it  between  the  end  of  the  prize  and  the  beam^ 
and  threw  his  weight  against  it,  when  it 
broke  and  he  fell  to  the  ground,  and  this 
piece  of  plank  was  afterwards  picked  up  and 
found  to  have  been  chopped  with  an  ax  at 
the  place  where  it  broke. 

Mr.  Lytle,  who  was  working  with  Mr.  Stev- 
ens, about  10  or  12  feet  away,  laying  the 
floor,  testified  in  effect  that  plaintiff  did  not 
do  as  he  was  instructed  by  the  foreman,  Mr. 
Stevens,  which  was  to  drive  the  single  inrize 
between  the  warped  timber  and  the  opposite 
beam,  but  picked  up  a  piece  of  inch  plank, 
and  used  it  as  a  prize.  Mr.  Stevens  testified, 
in  effect,  that  he  told  plaintiff  how  to  do  the 
work  (explaining  the  manner  as  already  indi- 
cated) ;  that  plaintiff  said  he  did  not  care  to 
do  that  way,  he  could  fix  it  other  ways ;  that 
plaintiff  then  picked  up  the  piece  of  inch 
plank  and  used  it  as  a  prize.  Mr.  Long,  who 
worked  with  plaintiff,  testified  in  effect  that 
the  superintendent  instructed  him  (Long)  to 
get  a  piece  of  scantling  and  saw  it  eight  feet 
long;  that  he  told  plah:itiff  that  he  (Lon^ 
would  go  out  on  the  timber  and  he  (plaintiff) 
on  the  other;  that  he  (Long)  would  hand 
him  the  end  of  the  timber,  a  piece  two  by 
four,  and  that  he  (plaintiff)  was  to  drive  it 
in;  that,  instead  of  driving  it  he  went  to 
the  fioor  and  got  this  piece  of  plank,  stack 
it  in,  and,  as  he  bent  on  it  it  broke  and  he 
fell.  From  the  foregoing,  whether  the  plain- 
tiff*s  testimony  alone  is  considered  or  wheth- 
er the  whole  testimony  is  considered,  it  id 
manifest  that  the  only  reasonable  Inference 
is  that  plaintiff  in  the  progress  of  his  work 
voluntarily  adopted  the  particular  method 
which  resulted  in  his  injury.  The  testimony 
is  undisputed  that  the  method  of  prizing 
adopted  by  plaintiff  was  very  dangerous, 
while  the  method  of  driving  with  the  single 
prize  was  usual  and  safe.  The  work  was 
afterwards  finished  by  the  method  which 
plaintiff  testified  he  first  tried.  It  is  true 
that  plaintlfTs  counsel  asked  him  the  ques- 
tion: "Did  you  do  the  work  you  were  di- 
rected to  do  in  the  manner  that  yoo  were 
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directed  to  do  Itr  to  which  he  replied,  "Yea, 
sir."  But  this  mere  opinion  of  the  witnesB 
fannot  have  the  effect  of  modifying  his  posi- 
tive statement  of  fact  that  the  superintendent 
directed  them  "to  get  a  prizing  lever  and 
prize  it  back  flush  with  the  beam,  and  spike 
It  down,"  and  there  was  no  testimony  that 
the  snperint«ident  gave  any  other  direction. 
The  plaintiff  by  his  own  testimony  had  been 
working  as  a  carpenter  by  trade  for  four 
years,  having  begun  to  learn  the  trade  10 
or  12  years  before  his  injury.  While  he  test!* 
fled  that  he  had  never  driven  in  warped  tim« 
ber  before  this  occasion  and  apprehended  no 
danger  in  applying  the  prize,  it  would  be  un- 
reasonable to  excuse  a  man  of  his  age  and 
experience  from  the  ordinary  use  of  his  senses 
and  faculties.  As  a  man  of  ordinary  intelli- 
gence and  experience,  he  was  bound  to  know 
that  in  the  method  of  operation  adopted  by 
him  there  was  danger  of  falling  between  the 
beams  to  the  ground  below  if  either  of  the 
prize  sticks  should  slip  away  or  break  under 
his  pressure  forward,  whereas  no  such  dan- 
ger would  accompany  the  driving  of  the  sin- 
gle prize.  It  further  appears  in  plaintiff's 
own  testimony  that  the  scantling  which  broke 
was  selected  by  himself  or  by  himself  and 
Long,  a  fellow  servant  from  a  pile  of  differ^ 
ent  kinds  of  pieces  of  scantling.  As  there 
was  no  testimony  tending  to  show  that  Long 
alone  selected  the  piece  that  broke,  and  no 
testimony  that  Long  was  acting  as  represen- 
tative of  said  master  in  selecting  the  scant- 
ling, there  is  no  basis  for  an  inference  that  the 
selection  was  made  by  the  representative  of 
the  defendant,  and  the  case  does  not  fall 
within  the  principle  of  Koon  v.  Southern  Ry., 
69  S.  G.  108,  48  S.  E.  86,  in  which  it  was  sub- 
mitted  to  the  jury  to  determine  whether  Koon 
was  injured  by  .the  negligent  operation  of  a 
sound  appliance  "by  a  fellow  servant  or  the 
negligent  selection  and  repair  of  a  defective 
appliance  by  a  fellow  servant  under  the  di- 
rection of  the  master;  the  master  being  re- 
sponsible in  the  latter  case,  and  not  in  the 
former.  In  that  case  the  party  injured  was 
charged  with  no  duty  to  perform  in  connec- 
tion with  the  selection  of  the  material  or  in 
repair  of  the  particular  appliance.  In  this 
case  the  party  injured  was  charged  with  the 
duty  of  selecting  and  operating  the  appliance. 
The  appliance,  too,  was  so  simple,  a  mere  piece 
of  scantling,  that  it  is  unreasonable  to  sup- 
pose an  adequate  supply  of  suitable  timber 
was  not  readily  available  about  the  building^ 
and,  indeed,  it  appears  from  plaintiffs  tes- 
timony that  the  selection  was  made  from  a 
pile  containing  different  kinds  of  pieces  of  i 
scantling.  The  only  possible  inference  from 
the  plaintiff*s  testimony  is  that  he  assumed 
the  duty  of  selecting  the  material  and  pre- 
paring the  simple  temporary  contrivance  for 
his  own  use  in  the  prosecution  of  his  employ- 
ment. The  law  denies  him  any  right  of  re- 
covery for  any  injury  resulting  from  the  ap- 


pliance which  he  selected  and  prepared  for 
himself,  within  the  principles  stated  in  Keys 
V.  Granite  Co.,  72  S.  C.  97,  51  S.  B.  649,  and 
Green  v.  Catawba  Power  Co.,  77  S.  C  432,  58 
S.  E.  147. 

The  plaintiff,  however,  was  asked  by  his 
counsel  In  what  way  the  place  could  have 
been  made  safe,  and  said  that  "there  could 
have  been  a  kind  of  temporary  floor  thrown 
over  the  place,  two  or,  three  flooring  plank, 
so,  if  my  lever  had  broken  and  thrown  me, 
I  would  not  have  gone  through.  But,  ot 
course,  there  was  nothing  said  about  flxlng  it 
that  way.  And,  then,  there  could  have  been 
a  tackle  and  block  to  draw  It  over  from  the 
ground,  but  Mr.  McGregor  spoke  about  flxlng 
one  to  it,  and  Mr.  Stevens  said  It  was  not 
necessary— "so  he  told  me."  The  suggestion 
that  block  and  tackle  could  have  been  sup- 
plied for  use,  instead  of  the  scantling  prize, 
is  not  deserving  of  serious  consideration. 
The  master  is  at  liberty  to  adopt  such  reason- 
ably safe  appliances  as  he  deems  best  suited 
for  work  in  hand.  The  question  was  not 
what  appliances  could  have  been  supplied, 
but  whether  there  was  any  breach  of  the 
master's  duty  to  furnish  reasonably  safe  ap- 
pliances. The  burden  was  on  plaintiff  to 
show  negligence  of  the  defendant  There  was 
no  evidence  tending  to  show  that  it  was  prop- 
er or  usual  to  supply  block  and  tackle  in 
such  circumstances,  Instead  of  the  simple 
contrivance  directed  to  be  used.  The  sugges- 
tion of  plaintiff  that  two  or  three  planks 
could  have  been  thrown  over  the  place,  so 
as  to  arrest  his  fall  in  case  the  lever  broke, 
does  not  tend  in  the  slightest  to  make  out  a 
case  of  negligence  against  defendant  In  the 
flrst  place,  It  appears  that  plaintiff  used 
whatever  flooring  plank  he  considered  nec- 
essary for  his  safety  by  securing  one  to  sit 
on  while  on  the  beam  driving  the  prize,  and 
no  reason  appears  why  he  did  not  procure  or 
could  not  have  procured  other  flooring  planks 
near  at  hand,  if  he  regarded  such  to  be  a 
proper  precaution  for  his  safety.  In  the  next 
place,  after  scrutinizing  the  testimony,  we 
find  it  impossible  to  conceive  how  planks 
could  have  been  so  closely  thrown  about  him 
on  the  beam  as  to  arrest  his  fall,  and  at  the 
same  time  not  have  seriously  interfered  with 
or  prevented  the  work  he  was  attempting  to 
do,  the  piking  down  of  timber  along  the 
beams  and  the  use  of  a  prize  across  the  space 
between  the  beams.  But,  if  it  be  true  that 
such  planks  may  have  been  so  placed  as  to 
have  arrested  his  fall,  It  does  not  follow  that 
It  was  the  duty  of  the  defendant  to  take  such 
precautions.  "A  master  is  not  required  to 
construct  his  instrumentalities,  or  so  to  ar- 
range the  place  where  his  servants  work, 
that  they  shall  be  protected  from  the  conse- 
quences of  a  ci^sualty  for  which  he  is  not  re- 
sponsible." 1  Labatt  on  Master  and  Serv- 
ant, S  13 ;  Jones  v.  Granite  Mills,  126  Mass. 
84,  80  Am.  R^.  661.    It  has  been  shown  that 
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the  place  t^here  plaintiff  was  working  was 
not  made  unsafe  throngh  any  negligence  of 
the  defendant 

The  foregoing  views  render  It  proper  and 
jnst  that  a  new  trial  be  ordered,  and  it  is 
not  necessary  to  consider  the  question  as  to 
punitive  damages,  even  if  it  were  otherwise 
proper  to  do  so,  in  the  absence  of  a  motion 
for  nonsuit  as  to  the  cause  of  action  for  puni- 
tive damages  or  a  request  to  charge  that 
there  was  no  evidence  of  such  damages.  Jen- 
nings V.  Mfg.  Oo^  72  S.  C.  419,  52  S.  B.  118. 

The  Judgment  of  the  circuit  court  is  reverB* 
ed^  and  a  new  trial  ordered. 


(107  Va.  389) 

BOWLING.   SPOTTS  &  CO.  v.  DAVIDSON 
et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 
21,  1907.) 

1.  assionuents  fob  benefit  of  credrrobs-- 
ValiditV— Questions  fob  Coubt. 

Whether  or  not  a  deed  of  trust  for  the 
benefit  of  creditors  is,  as  a  matter  of  law,  fraud- 
ulent because  it  contains  a  stipulation  irrecon- 
cilable with  an  honest  purpose,  is  for  the  court 
from  an  inspection  of  the  deed  itself. 

lEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  4,  Assignments  for  Benefit  of  Creditors,  § 
1070.] 

2.  Same— Hesebvations^Effbct. 

A  stipulation  in  a  deed  of  trust  for  the  ben- 
efit of  creditors,  which,  after  authorizing  the 
trustee  to  continue  the  business  of  the  grantor, 
reserves  to  the  grantor  the  power  to  require  the 
trustee  to  close  up  the  business  and  sell  the 
property,  is  not  inconsistent  with  the  objects  of 
an  assignment  for  the  l>enefit  of  creditors,  and 
does  not  render  the  deed  void  as  fraudulent, 
though  a  deed  reserving  power  inconsistent  with 
the  avowed  objects  thereof  is  per  se  fraudulent. 

Appeal  from  Circuit  Court,  Bath  County. 

Suit  by  Bowling,  Spotts  &  Co.  against  J. 
Graham  Davidson  and  others.  From  a  decree 
for  defendants,  complainant  appeals.  Af- 
firmed. 

J.  M.  Perry,  for  appellant  Greenlee  D. 
Letcher,  for  appellees. 

WHITTLE,  J.  This  appeal  Is  from  a  de- 
cree of  the  circuit  court  of  Bath  county, 
whereby  it  Was  adjudged  that  a  deed  of  trust 
executed  by  the  appellee  J.  Graham  Davidson 
for  the  benefit  of  creditors  was  not  fraudu- 
lent per  se  and  void. 

The  deed  Is  admittedly  free  from  the  impu- 
tation of  fraud  in  fact,  and  its  provisions  are 
characterized  by  commendable  fairness  to  all 
parties  concerned.  It  includes  all  the  gran- 
tor's assets,  and  secures  all  his  creditors  rat- 
ably, and  contains  no  clause  releasing  the 
debtor  from  such  portions  of  his  indebtedness 
as  may  remain  undischarged  by  the  trust 
fund.  The  administration  of  the  trust  is  con- 
fided to  a  former  clerk  of  the  grantor,  a  man 
of  exemplary  character  and  thoroughly  famil- 
iar with  the  business.  It  also  appears  that 
the  grantor's  mother,  his  largest  creditor,  has 
agreed  to  surrender  all  benefit  under  the  deed 
to  such  of  the  creditors  as  may  accept  its 


terms.  The  fairness  of  the  arrangement  Is, 
moreover,  attested  by  the  circumstance  that 
out  of  50  odd  creditors  secured  by  the  deed 
the  appellant  alone  challenges  the  correctness 
of  the  decree.  The  intention  and  acts  of  the 
grantor  give  a  deed  its  character,  and  it  is 
apparent  that  it  was  the  purpose  of  tke  ap- 
pellee, who  was  engaged  in  the  mercantile 
business  and  failed,  to  avoid  bankruptcy  by 
making  a  full  and  fair  surrender  of  all  his 
assets  for  the  benefit  of  creditors. 

Though  it  is  true  that  whether  or  not  a 
deed  is  fraudulent  as  a  matter  of  law  (that  is 
to  say,  whether  it  contains  some  stipulation 
irreconcilable  with  an  honest  purpose)  is  a 
question  to  be  determined  by  the  court  from 
an  inspection  of  the  instrument  itself.  It  Is 
but  just  to  the  grantor  that  the  foregoing 
statement  of  undisputed  facts  be  made  mat- 
ter of  record. 

The  deed  empowers  the  trustee,  should  ha 
deem  it  to  the  interest  of  the  creditors,  to 
continue  the  business  for  six  months  from 
its  date^  ''and  If  at  the  end  of  that  time  the 
Indebtedness  is  not  paid  and  it  is  demonstrat- 
ed that  a  continuance  of  the  operation  of  the 
business  will  be  to  the  advantage  of  the  cred- 
itors, the  said  trustee  may  continue  to  oper- 
ate the  business  for  six  months  longer;  but 
at  any  time  he  shall  be  requested  in  writing 
by  any  two  or  more  of  the  creditors,  holding 
in  the  aggregate  over  |2,000  of  the  debt,  the 
said  trustee  shall  forthwith  proceed  to  dose 
up  the  business  with  the  most  practicable 
dispatch,  and  at  any  time  that  the  trustee 
deems  it  wise^  or  is  requested  so  to  do  in 
writing  by  J.  Graham  Davidson,  he  will  pro- 
ceed to  close  up  the  business,  •  •  •  sell- 
ing the  remainder  of  the  property  •  •  • 
as  authorized  In  this  deed.  After  the  exphra- 
tion  of  twelve  months  after  the  date  hereof, 
the  trustee  may,  if  he  deem  it  best  for  the 
creditors,  continue  the  business  for  twelve 
months  longer,  or  less,  if  requested  in  writ- 
ing by  J.  Graham  Davidson  and  creditors 
holding  a  majority  in  amount  of  the  debts 
secured  by  this  deed." 

There  is  striking  similarity  between  this 
instrument  and  the  deed,  the  validity  of 
which  was  sustained  in  Hurst  v.  Leckie,  07 
Va.  550,  34  S.  B.  464^  75  Am.  St  R^.  796. 
But  it  is  contended  that  the  diflTerentiating 
features  of  the  two  deeds,  and  the  vitiating 
feature  of  this  deed,  are  to  be  found  in  the 
stipulation  contained  in  the  latter,  reserving 
to  the  grantor  power  at  any  time  to  reqnlre 
the  trustee  to  foreclose. 

The  law  has  been  settled  in  this  state  from 
the  time  of  the  decision  In  Lang  v.  ]jee,  3 
Rand.  410,  that  a  deed  which  "reserves  to  the 
grantor  power  inconsistent  with  the  avowed 
object  for  which  the  deed  la  made"  is  per  se 
fraudulent  This  principle,  in  varying  form, 
has  repeatedly  received  the  sanction  of  this 
court;  but  no  case  has  been  cited,  and  we 
know  of  none,  where  a  deed  has  been  con> 
demned  as  fraudulent  which  reserves  to  the 
grantor  the  jpower  to  require  the  trustee,  at 
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any  time,  to  foreclose  the  deed.  Surely  a 
reservation,  the  exercise  of  which  must  result 
in  an  immediate  sale  of  the  trust  subject 
and  application  of  the  avails  to  the  pasrment 
of  debts,  cannot  be  declared  inconsistent  with 
the  objects  of  an  assignment  for  the  benefit 
of  creditors,  or  be  construed,  in  any  Just 
sense,  as  amenable  to  objection  on  the  ground 
that  it  may  be  used  to  hinder  or  delay  cred- 
Itora 

This  precise  question  has  been  decided  ad- 
versely to  the  view  of  the  appellant  In  Slpe 
V.  Earman,  26  Grat  563,  and  therefore  a  re- 
view of  analogous  cases  would  be  unprofita- 
ble. The  court  in  that  case,  at  page  569,  ob- 
serves: •'Nor  is  the  provision  which  author- 
izes an  earlier  sale,  if  desired  by  the  grantor, 
repugnant  to  and  incompatible  with  the  avow- 
ed object  and  purpose  of  the  deed,  so  as  to 
render  it  invalid  and  void." 

For  these  reasons,  we  are  of  opinion  that 
the  decree  of  the  circuit  court  is  without 
error,  and  ought  to  be  aflarmed- 

Affirmed. 


(107  Va.  588) 

VIRGINIA  FIRE  ft  MARINE  INS.  00.  T. 
J.  I.  CASE  THRESHING  MACH.  CO. 

(Supreme  Court  of  Appeals  of  Virjfinia.    Nov. 
21.  1907.) 

1.  INSXTRANOB— INTBBEST  OF  IlfSUBBD— OOlfDI- 
TI0N&--BREACH. 

Insured,  by  accepting  a  policy  on  Incumbered 
property  containing  a  condition  that  it  should  be 
void  in  case  the  property  insured  should  be  or 
become  incumbered  prior  or  subsequent  to  the 
date  of  the  policy,  was  charged  with  notice  of 
and  bound  by  such  condition. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  8S  636-^1.] 

2,  SA^nc— Waiver. 

Where  a  policy  insuring  certain  incumbered 
personal  property  was  issued  without  written  ap- 
plication, knowledge,  or  notice  on  the  part  of 
the  insurer  or  its  agent  that  the  property  was 
inctimbered.  insurer  did  not  waive  a  condition 
that  the  policy  should  be  void  in  case  the  prop- 
erty was  or  snould  become  incumbered. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  i  1028.] 

8.  SAim— Return  of  Premiuks. 

Where  a  policy  insuring  incumbered  prop- 
erty was  void  from  its  inception,  because  of  the 
incumbrance,  the  insurer  was  not  required  to  re- 
turn or  offer  to  return  premiums  voluntarily 
paid  before  notice  of  the  invalidity  of  the  policy 
as  a  condition  precedent  to  its  right  to  avail 
itself  of  snch  defense  in  an  action  on  the  policy. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  (§  1045,  1530.] 

Error  to  Circuit  Court,  Clarke  County. 

Action  by  the  J.  I.  Case  Threshing  Ma- 
chine Company  against  the  Virginia  Fire  & 
Marine  Insurance  Company.  From  a  Judg- 
ment for  plalntiir,  defendant  brings  error. 
Reversed. 

Marshall  McCormIck,  for  plaintiff  in  er- 
ror. Whiting  &  Smith,  for  defendant  in 
error. 

BUCHANAN,  J.    The  policy  of  Insurance 
upon  which  this  proceeding  is  based  contains 
&0  S.E.— 24 


the  following  provision:  "This  entire  policy 
•  •  •  shall  be  void  •  •  •  If  the  prop- 
erty hereby  insured,  or  any  part  or  item 
thereof,  be  or  become  incumbered  by  any 
lien  by  mortgage,  deed  of  trust,  judgment 
or  otherwise,  either  prior  or  subsequent  to 
the  date  hereof." 

There  was  a  deed  of  trust  upon  the  prop- 
erty insured  at  the  date  the  policy  was  is> 
sued,  and  the  question  involved  here  is 
whether,  upon  the  facts  agreed,  the  whole 
matter  of  law  and  fact  being  submitted  to 
the  court,  it  erred  in  holding  that  the  insur- 
ance company  was  liable. 

The  facts  agreed  are  as  follows:    . 

"First  That  C.  K.  Sowers,  the  assignor  of 
the  plaintiff,  was  approached  by  an  agent  of 
the  defendant  insurance  company  to  take 
out  a  policy  of  insurance  upon  his  machine, 
which  said  Sowers  agreed  to  do,  without 
making  any  verbal  representation  to  said 
agent  as  to  his  title  or  ownership  in  said 
machine  and  fixtures;  that  no  written  appli- 
cation was  presented  to  the  insured,  C.  K. 
Sowers.  None  was  signed  by  him.  No  ques- 
tions were  asked  by  the  agents  of  the  insur- 
ance company  as  to  title  or  incumbrances. 

"Second.  That  C.  K.  Soweis  paid  the 
premium  for  said  insurance,  and  the  policy 
sued  upon  was  delivered  to  him. 

"Third.  That  the  insured,  C.  K.  Sowers, 
complied  with  all  conditions  of  said  policy, 
and  that  the  fire  occurred  as  alleged  in  the 
plaintiff's  notice  without  any  fault  on  the 
part  of  C.  K.  Sowers. 

"Fourth.  Tiuit  the  amount  sued  for,  $700, 
is  not  more  than  three-fourths  of  the  actual 
value  of  said  machine  and  fixtures  at  the 
time  it  was  burnt,  as  stated  above. 

"Fifth.  That  the  property  insured  was  in- 
cumbered by  a  deed  of  trust  to  secure  part  of 
the  unpaid  purchase  money  due  to  the  plain- 
tiff, which  trust  was  of  record  in  the  clerk's 
office  of  Clarke  county.  The  compliance 
with  the  conditions  of  the  policy  referred  to 
in  the  third  clause  of  this  agreement  of  facts 
does  not  refer  to  the  condition,  and  was  not 
intended  to  include  the  condition,  tliat  there 
should  be  no  existli^  or  after-created  in- 
cumbrance; it  still,  however,  being  agreed 
that  aa  to  this  condition  no  written  applica- 
tion was  made,  that  none  was  either  present- 
ed to  the  applicant  or  signed  by  him,  that  no 
questions  were  asked  by  the  agent  of  the 
company  as  to  incumbrances,  and  no  verbal 
representations  were  made  by  C.  K.  Sowers, 
the  insured,  as  to  incumbrances.** 

Upon  these  facts,  under  the  decision  of 
this  court  in  the  case  of  Westchester  Fire 
Ina  Co.  V,  Ocean  View  Pleasure  Pier  Co., 
106  Va.  633,  56  S.  E.  584,  the  insured  was 
not  entitled  to  recover.  In  that  case  our 
decisions  bearing  upon  the  question  under 
consideration  were  reviewed^  and  the  conclu- 
sion reached  that  where  the  condition  of  a 
fire  insurance  policy  Is  that  it  shall  be  void 
if  the  interest  of  the  insured  be  other  than 
unconditional  ownership,  or  if  the  subject  of 
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insurance  be  a  building  on  ground  not  owned 
by  tbe  insured  in  fee  simple,  the  insured  by 
accepting  the  policy  is  charged  with  notice 
of  its  contents  and  bound  by  its  conditions, 
and  the  company  by  issuing  the  policy  with- 
out inquiry  does  not  waive  the  condition  as 
to  title  and  ownership  unless  the  facts  were 
known  to  the  company  or  its  agent  when  the 
policy  was  issued,  or  the  company  was  charge- 
able with  such  knowledge,  and  that  the  in- 
surance company  is  not  obliged  to  return  or 
offer  to  return  the  premiums  voluntarily 
paid  before  notice  of  the  fact  that  the  pol- 
icy was  not  In  force  as  a  condition  precedent 
to  availing  itself  of  Its  defense  to  an  ac- 
tion on  the  policy.  In  that  case  the  condition 
of  the  policy  was  that  it  should  be  void  if 
the  Interest  of  the  insured  was  other  than 
unconditional  and  sole  ownership,  or  if  the 
building  insured  should  be  upon  ground  not 
owned  by  the  insured  in  fee  simple.  In  this 
case  the  condition  of  the  policy  is  that  it 
shall  be  void  If  the  property  Insured,  or  any 
part  thereof,  was  then  or  should  become  in- 
cumbered by  any  lien  by  mortgage,  deed  of 
trust  Judgment,  ()r  otherwise.  If  a  breach 
of  the  condition  In  the  one  case  avoided  the 
policy,  there  is  no  reason  why  a  breach  in 
tlje  other  should  not  do  so,  for  the  principle 
involved  in  both  is  the  same,  and  the  current 
of  authority  is  that  the  policy  in  the  one,  as 
in  the  other,  case  stands  avoided  under  the 
facts  disclosed  by  this  record.    19  Cyc.  701. 

The  judgment  of  the  circuit  court  must 
therefore  be  reversed;  and  this  court  will 
render  such  judgment  as  that  court  ought  to 
have  rendered. 

Reversed. 


(107  Va.  393) 
ClilNCHFIELD  COAL  CO.  v.  POWERS. 

(Supreme  Court  of  App<»als  of  Virginia.    Nov. 
21,  1907.) 

Specific    Performance— Contract— Subject 
—Certainty— Meeting  of  MiNns. 

The  agent  of  defendant's  assignor  procured 
an  option  to  purchase  from  complainant  a  tract 
containing  500  acres,  more  or  less,  the  acreage 
to  be  determined  by  survey.  Tbe  option  was 
accepted  by  defendant  in  accordance  with  its 
terms,  after  which  complainant  and  his  wife 
tendered  a  deed  in  execution  of  their  contract 
as  they  understood  it,  describing  only  the  west- 
em  portion  of  the  tract  containing  411  acres,  re- 
servmg  more  than  200  acres,  which  included  the 
improvements  and  most  valuable  portions  of  the 
tract.  There  was  some  evidence  that  the  agent, 
who  was  not  a  general  agent  knew  that  com- 
plainant did  not  intend  to  sell  the  entire  tract 
but  that  information  was  not  communicated  ei- 
ther to  defendant  or  its  assignor.  Held,  that 
complainant  was  not  entitled  to  enforce  specific 
performance  under  the  rule  that  such  relief  is 
granted  only  when  the  contract  is  certain;  it 
not  being  established  with  certainty  that  there 
had  been  a  meeting  of  minds  as  to  the  subject 
of  the  contract. 

FEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  44,  Specific  Performance,  (S  61,  62.] 

Appeal    from    Circuit    Court,    Dickeosbn 
County. 


Bill  by  J.  H.  Powers  against  the  Clinch- 
field  Coal  Company.  From  a  decree  for  com* 
plalnant,  defendant  appeals.    Reversed. 

J.  Norment  Powell,  Ayers  &  Fulton,  and 
W.  H.  Rouse,  for  appellant  A.  A.  Skeen  for 
appellee. 

KBITH,  P.  J.  H.  Powers  filed  his  bill  in  tbe 
circuit  court  of  Dickenson  county,  asking  a 
specific  performance  of  a  contract  alleged  to 
have  been  made  by  him  for  the  sale  of  a  cer- 
tain parcel  of  land  to  the  Clinchfield  Coal 
Company.  The  Clinchfield  Coal  Company 
filed  its  answer,  denying  the  plaintiff's  eqnity. 

The  facts  of  the  case  are  as  follows:  One 
Owens,  as  agent  for  H.  G.  Morison,  entered 
into  negotiations  with  J.  H.  Powers,  which 
resulted  in  a  written  contract  dated  October 
14,  1905,  to  the  following  effect:  That  Powers 
and  wife,  parties  of  the  first  part,  Imrgained 
and  sold  to  H.  G.  Morison,  and  covenanted 
to  convey  by  deed  of  general  warranty  and 
free  from  all  incumbrances  and  clouds  upon 
the  title,  to  the  party  of  the  second  part 
'*the  following  tract  or  parcel  of  land  situate, 
lying  and  being  in  the  county  of  Dickenson, 
state  of  Virginia,  on  the  waters  of  Frying 
Pan  creek,  adjoining  the  lands  of  Clinclifield 
Coal  Company,  J.  P.  Sutherland,  S.  D.  Suther- 
land, and  others,  and  bounded  as  follows: 
All  coal  heretofore  sold  and  conveyed  are 
excepted  from  this  contract  and  all  poplar 
trees  branded  are  excepted  from  this  con- 
tract containing  600  acres,  more  or  less,  the 
acreage  to  be  determined  by  actual  survey 
and  being  the  same  acquired  by  the  parties 
of  the  first  part  by  deed  from  Henry  Suther- 
land. 

*'The  terms  of  this  sale  are  $20.00  per  acre 
for  the  said  lands,  as  the  acreage  is  de- 
termined by  actual  survey  hereaft^  to  be 
made,  of  which  purchase  price  the  sum  of 
$25.00  Is  paid  cash  in  hand,  the  receipt  of 
which  is  hereby  acknowledged,  and  the  Bal- 
ance Is  to  be  paid  In  three  equal  payments, 
the  first  of  which  is  to  be  made  as  soon  as 
the  title  can  be  examined,  a  survey  made 
and  the  deed  herein  provided  for  executed 
and  delivered,  and  the  remaining  payments  to 
be  made  in  six  and  twelve  months  from  this 
date. 

*'In  further  consideration  of  the  sum  of  $25, 
this  day  paid,  the  receipt  of  which  is  herein- 
before acknowledged,  it  is  agreed  that  the 
said  party  of  the  second  part  shall  have  the 
right  for  a  period  of  60  days  from  this  date 
to  elect  whether  he  will  purchase  said  land 
upon  the  terms  herein  stated  and  that  if  the 
said  party  of  the  second  part,  or  his  assigns, 
does  within  the  said  period  of  60  days  from 
this  date  notify  the  said  parties  of  the  first 
part  of  his  intention  to  purchase  the  same, 
then  the  said  parties  of  the  first  part  shall  be 
bound  to  convey  and  the  said  party  of  the 
second  part  or  his  assigns  shall  be  bound  to 
pay  for  and  accept  said  land,  upon  the  terms 
hereinbefore  stated."    The  remainder  of  this 
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contract  Is  omitted  as  not  being  material  to 
the  decision  of  the  question  before  us. 

On  December  11th,  and  within  the  60  days, 
the  Clinchfleld  Coal  Company,  through  W.  H. 
Rouse,  its  attorney,  sent  the  following  notice 
to  Powers: 

"You  are  hereby  notified  that  it  is  the  in- 
tention of  the  Clinchfleld  Coal  Company  to 
talce  and  pay  for  that  certain  tract  of  land 
lying  In  Dicisenson  county,  Va.,  on  the  waters 
of  Frying  Pan  creek,  adjoining  the  lands  of 
the  Clinchfleld  Coal  Company,  J.  P.  Suther- 
land, S.  D.  Sutherland,  and  others,  con- 
taining 500  acres,  more  or  less,  in  accordance 
with  the  terms  and  provisions  of  a  contract 
executed  by  you  on  the  14th  day  of  October, 
1905,  to  H.  O.  Morison,  and  by  said  Morison 
assigned  to  the  said  company.  This  11th  day 
of  December,  1005, 

"Clinchfleld  Coal  Co., 

"By  W.  H.  Rouse,  Attorney." 

On  the  10th  of  July,  1906,  Powers  and  wife 
tendered  to  the  Clinchfleld  Coal  Company  a 
deed  In  execution  of  their  contract,  as  un- 
derstood by  them,  but,  it  appearing  that  by 
this  deed  the  grantors  did  not  convey  the 
whole  of  that  certain  tract  of  land  lying  in 
Dickenson  county,  as  described  in  the  con- 
tract, but  only  the  western  portion  thereof, 
containing  411  acres,  reserving  to  them- 
selves something  more  than  200  acres  of  the 
tract,  upon  which  were  the  improvements  and 
level  land  constituting  the  most  valuable  and 
desirable  portions,  the  Clinchfleld  Coal  Com- 
pany refused  to  accept  the  deed;  and  there- 
upon this  suit  was  instituted. 

Owens,  who  conducted  the  negotiations 
with  Powers,  was  in  no  sense  a  general  agent 
either  of  Morison  or  of  the  Clinchfleld  Coal 
Company.  His  authority  was  limited  to  pro- 
curing an  option  upon  certain  property.  The 
option  contract  of  October  14,  1906,  is  upon 
its  face  a  covenant  to  convey,  should  Its 
terms  be  thereafter  accepted,  a  "tract  or 
parcel  of  land  situate,  lying  and  being  In  the 
county  of  Dickenson,  state  of  Virginia,  on 
the  waters  of  Frying  Pan  creek,  adjoining 
the  lands  of  Clinchfleld  Coal  Company,  J. 
P.  Sutherland,  S.  D.  Sutherland,  and  others, 
•  •  *  containing  500  acres,  more  or  less, 
^  the  acreage  to  be  determined  by  actual  sur- 
vey, and  being  the  same  acquired  by  the  par- 
ties of  the  first  part  by  deed  from  Henry 
Sutherland."  The  written  acceptance  con- 
'  formed  to  this  offer  in  ipslssimis  verbis. 
Owens  had  no  authority  as  agent  to  bind 
Morison  or  the  Clinchfleld  Coal  Company  by 
any  verbal  agreement  or  understanding  not 
embodied  in  the  paper  of  October  14,  1905; 
nor  does  he  In  his  evidence  claim  that  Mori- 
son or  the  company  knew  before  the  papers 
were  signed  that  Powers  did  not  intend  to 
sell  and  convey  the  entire  tract,  except  so 
far  as  that  information  may  be  inferred  from 
his  letter  to  Morison;  to  which  we  will  pres- 
ently advert. 

"Q.  21.  Then,  in  your  letter  to  Morison,  you 


did  tell  hiin  that  Powers  did  not  want  to  sell 
all  of  his  tract  of  land,  but  would  sell  a  part, 
and  asked  him  ^Morison)  what  you  should 
do  about  taking  the  contract  Is  this  cor- 
rect? 

"A.  My  letter  to  Mr.  Morison  I  believe  ex- 
plained to  him.  I  don't  think  I  explained  to 
him  the  part  that  he  wanted  to  sell,  but  that 
he  would  sell  500  acres,  more  or  less.  I  don't 
think  I  explained  to  him  the  part  that  he 
wanted  to  sell,  or  how  the  lines  was  to  be 
run." 

Morison  In  his  deposition  says:  **!  had 
absolutely  no  information  from  any  one  that 
the  contract  covered  less  than  the  entire 
boundary  owned  by  Jas.  H.  Powers."  And, 
upon  being  asked,  "When  and  how  did  you 
first  hear  of  such  a  claim  as  is  referred  to  in 
the  last  question?"  he  answered:  "Some 
time  about  the  1st  of  January,  1906,  while  at 
Clintwood,  Mr.  L.  D.  R.  Owens  in  a  convert 
satlon  gave  me  to  understand  that  James  H. 
Powers  was  intending  to  or  had  withheld  a 
valuable  part  of  his  tract  of  land  on  Frying 
Pan  situated  around  his  bouse,  and  taking  in 
the  forks  of  the  creek." 

The  letters  referred  to  are  as  follows : 
"Bee,  Va.,  Oct  6th,  1905. 
"H.  G.  Morison,  Esq.,  Bristol,  Va.— Tenn. 

"My  Dear  Sir:  I  have  been  to  see  Mr.  J. 
H.  Powers,  and  have  his  promise  for  a  con- 
tract for  about  500  a.  of  his  land  crossing  the 
creek  just  above  his  house  "and  running  to  the 
top  of  the  ridge  on  east  side  of  Frying  Pan, 
connecting  with  S.  D.  Sutherland  tract  at 
the  mouth  of  Spruce  Pine  Branch.  He  now 
is  willing  to  take  $20.00  per  acre.  This  land 
has  very  good  cull  poplar,  and  lots  of  nice 
oak.    Advise  me  at  once. 

"Yours  very  truly,       L.  D.  R,  Owens." 

To  this  letter  Morison  relied  October  10, 
1905: 

"Dear  Sir:  I  beg  to  acknowledge  receipt 
of  your  letter  advising  that  Mr.  J.  H.  Powers 
is  willing  to  trade  his  land.  Please  take  a 
contract  upon  the  five  hundred  acres  as  indi- 
cated in  your  letter,  and  then.  If  at  all  pos- 
sible, obtain  a  contract  from  him  upon  the 
remainder  of  his  land,  allowing  him  to  farm 
and  use  it  during  his  lifetime  at  the  best 
figure  you  can  get,  which  I  presume  will 
be  more  than  $20.00  per  acre.  Please  close  this 
matter  just  as  quickly  as  you  can,  and  advise 
Mr.  Bouse.  I  think  you  have  done  exactly 
right  in  keeping  this  matter  so  well  before 
you." 

The  pleadings  do  not  make  a  case  for  the 
reformation  of  a  contract  upon  the  ground  of 
fraud,  accident,  or  mistake.  There  is,  it  is 
true,  an  allegation  that  by  mutual  mistake 
the  land  embraced  in  the  option  contract  is 
described  as  adjoining  the  lands  of  J.  P 
Sutherland,  when  such,  as  it  seems,  is  not  the 
fact ;  but  this  is  Immaterial  to  the  issue  be- 
fore us.  The  bill  is  filed  to  compel  the  spe- 
cific performance  of  a  contract  In  writing, 
clear  and  explicit  in  Its  terms,  which  the  de- 
fendant avers  in  its  answer  it  la  willing  and 
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ready  to  perfomi  In  accordance  with  Its  ob- 
▼iOQS  meaning,  bat  wMch  tbe  plaintiff  asks 
may  be  Interpreted  by  the  Interpolation  of 
the  verbal  understanding  between  the  com- 
plainant and  the  agent  of  the  defendant  with 
whom  he  contracted,  .whose  authority  was 
limited  to  the  procuring  of  an  option,  and 
who  had  no  inherent  power  to  bind  his  prin- 
cipal by  any  understanding,  representation,  or 
agreement  not  embodied  in  the  written  op- 
tion contract,  of  which  verbal  representations 
the  other  parties  to  the  contract  had  no  no- 
tice, except  such  as  might  be  derived  from 
the  correspondence  heretofore  given  between 
Owens  and  Morlson,  which  leaves  the  subject 
in  the  same  obscurity  in  whl(*  it  was  found, 
for  in  it  Morlson  instructs  Owens  to  obtain 
an  option  upon  the  whole  tract,  if  possible, 
and  the  contract  actually  entered  into  in 
obedience  to  this  letter  of  instruction  embrac> 
es  the  entire  tract.  The  law  in  such  a  case 
seems  to  be  plain. 

"All  applications  to  the  court  to  compel 
specific  performances  are  addressed  to  the 
discretion  of  the  court — a  sound  judicial  dis- 
cretion, regulated  by  the  established  princi- 
ples of  the  court— and  the  contract  must  not 
only  be  distinctly  proved,  but  it  must  be 
clearly  and  distinctly  ascertained.  It  must  be 
reasonable,  certain,  legal,  mutual,  upon  val- 
uable or,  at  least,  meritorious  consideration, 
and  the  party  seeking  specific  performance 
must  not  have  been  backward,  but  ready,  de- 
sirous, prompt,  and  eager."  Dunsmore  v. 
Lyle,  87  Va.  393,  12  S.  B.  610. 

This  case  is  well  within  the  principle  of 
Blanchard  v.  Railroad  Ck)mpany,  31  Mich. 
43,  18  Am.  Rep.  142,  in  which  it  is  said: 
"Where  the  court  is  unable  from  all  the  cir- 
cumstances of  the  case  to  say  whether  the 
minds  of  the  parties  met  upon  all  the  essen- 
tial particulars,  or,  If  they  did,  then  cannot 
say  exactly  upon  what  substantial  terms  they 
agreed,  or  trace  out  any  practical  line  where 
their  minds  met,  specific  performance  will  be 
refused," 

For  these  reasons,  the  decree  of  the  circuit 
court  must  be  reversed;  and  this  court,  en- 
tering such  decree  as  the  circuit  court  ought 
to  have  entered,  dismisses  the  bill  of  com- 
plaint 

Reversed. 


(107  Va.  553) 

SOUTHERN  RT.  CO.  ▼.  SMITH. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 
21,  1907.) 

1.  Masteb  and  Servant— In jubies  to  Sebv- 
ANT  —  Constitutional  Provision  —  Abol- 
ishing Fellow  Servant  Doctrine— Con- 
stbuction. 

A  yard  foreman  of  a  railway  company,  in 
the  discharge  of  whose  duties  it  was  customary 
aud  necessary  for  him  to  ride  on  a  yard  engine, 
and  whose  position  on  the  step  of  the  engine  at 
the  time  he  was  thrown  therefrom  was  the  usual 
and  proper  place  for  him  to  be,  is  an  employ^ 
•'engaged  in  service  requiring  his  presence"  on 
an  enpne  within  Const.  8  162  [Va,  Code  1904, 
p.  ccliz],  abolishing  as  to  such  an  employ^  the 


doctrine  of  fellow  servant  so  far  as  it  affects  the 
emplover's  liability  for  injuries  to  the  employ 
resalting  from  another  employe's  acts  or  omia- 
sions,  and  authorizing  a  recovery  for  injury  due 
to  the  act  or  omission  of  a  co-empIoy6  in  anotha 
department  or  in  charge  of  a  switch,  sicfnal  point, 
or  engine ;  that  section  not  being  limited  to  an 
emi>loyd  actually  engaged  in  the  operation  of  the 
engine,  but  extending  to  otiiers  present  in  the 
reasonable  and  proper  disdiarge  of  their  duties. 

2.  Same— "Fellow  Sebvants"— Who  Abe. 

All  sefving  a  common  master,  working  an- 
der  the  same  control,  deriving  authority  and 
compensation  from  the  same  source,  and  engaged 
in  the  same  general  business,  though  in  different 
grades  or  departments,  are  fellow  servants. 

[Ed.  Notcwr— For  cases  In  point,  see  Cent.  Dig. 
vol.  84,  Master  and  Servant,  S§  486-492. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  271&-2730;  vol.  8,  p.  76(32.] 

3.  Same. 

A  yard  foreman  who  had  no  authority  over 
a  yard  engineer,  except  to  direct  him  when  and 
where  to  move  his  engine,  and  who  did  not  have 
the  right  of  employment  or  discharge  of  the  en- 
gineer, was  not  a  vice  principal  as  to  such  en- 
fineer,  but  a  fellow  servant,  within  Const.  S 
62,  abolishing  the  doctrine  of  fellow  servant  so 
far  as  it  affects  the  employer's  liability  for  in- 
juries to  the  employ^  resulting  from  another 
employe's  acts  or  omissions  as  to  every  em- 
pIoy6  engaged  in  any  service  requiring  his  pres- 
ence on  a  train,  car,  or  engine,  and  authorizing 
a  recovery  by  such  an  employ^  for  injury  due  to 
the  act  or  omission  of  a  co-employ6  in  another 
department  or  in  charge  of  a  switch,  signal 
point,  or  engine. 

{"Ed.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  34,  Master  and  Servant,  §§  493^14.] 

4.  Wbit   of   Ebbob  —  Review  —  Amount   of 
Damages. 

A  verdict  for  $15,000  for  the  loss  of  an  arm 
by  a  yard  foreman  will  not  be  disturbed  as  ex- 
cessive where  there  is  nothing  else  to  suggest 
that  the  jury  was  influenced  by  prejudice  or 
acted  under  any  misconception  of  the  merits  of 
the  case. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  SS  3944r-3947;  voL 
15,  Damages,  8  379.] 

6.  Same. 

The  Supreme  Court  will  not  disturb  a  ver- 
dict in  a  personal  injury  action  as  excessive,  un- 
less the  damages  are  such  as  to  warrant  the  be- 
lief that  the  Jury  must  have  been  influenced  by 
prejudice  or  misled  by  some  mistaken  view  of 
the  merits  of  the  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §f  3944r-8947.] 

Error  from  Circuit  Court,  Amherst  County. 

Action  by  N.  J.  Smith  against  the  Southern 
Railway  Company.    Judgment  for  plaintiff,  ^ 
and  defendant  brings  error.    Afllrmed. 

Horsley,  Kemp  &  Easley,  for  plaintiff  in 
error.    Lee  &  Howard,  for  defendant  in  error. 


HARRISON,  J.  This  writ  of  error  brings 
up  for  review  the  proceedings  in  an  action, 
brought  by  the  defendant  in  error,  to  recover 
damages  for  a  personal  injury  alleged  to 
have  been  occasioned  him  by  the  negligence 
of  the  plaintiff  in  error.  There  was  a  ver- 
dict and  judgment  in  favor  of  the  plahitiff 
for  $15,000,  which  we  are  asked  to  reverse 
and  set  aside. 

The  essential  facts  established  by  the  rec- 
ord are  that  the  plaintiff  was  in  the  employ- 
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ment  of  the  deftodant  railroad  company 
as  yard  foreman  and  station  agent  at  Monroe, 
a  division  terminal  in  Amherst  county.  His 
dntles  required  him  to  superintend  generally 
the  operations  In  the  yard,  and  among  other 
things  to  go  from  point  to  point  therein, 
switching  cars,  making  up  trains,  and  'getting 
them  in  and  out  of  the  yard.  In  the  dlif* 
charge  of  these  constantly  recurring  duties  In 
an  extensive  yard.  It  was  customary  and 
necessary  for  the  plaintiff  to  ride  from  point 
to  point  on  the  switching  engine.  He  had 
been  engaged  with  duties  of  this  character 
on  the  evening  of  the  accident,  and  was  re- 
turning from  the  performance  of  his  work 
in  the  direction  of  the  yard  office,  standing, 
as  was  his  custom,  on  the  step  of  the  engine, 
holding  to  the  handholes  placed  there  for 
the  purpose  with  both  hands.  The  position  of 
the  plaintiff  on  the  step  of  the  engine  was 
within  two  feet  of  the  engineman,  who  was 
then  and  there  directed  by  the  plaintiff  as  to 
the  next  point  to  take  the  engine,  a^ d  further 
told  to  slow  up  as  he  passed  the  office,  in 
order  that  the  plaintiff  might  get  off  for  the 
purpose  of  discharging  certain  duties  there 
that  demanded  his  attention.  As  the  office 
was  approached,  the  engineman,  with  full 
knowledge  of  the  plaintiff's  position,  applied 
the  steam  in  such  manner  as  to  cause  the 
engine  to  suddenly  and  violently  lunge  for- 
ward, in  an  unusual  and  dangerous  manner, 
thereby  throwing  the  plaintiff  to  the  ground 
and  under  the  wheels  of  the  engine,  which 
crushed  and  destroyed  his  arm. 

We  are  of  opinion  that  the  negligence  of 
the  defendant  company  is  clearly  established, 
and  that  the  evidence  is  quite  sufficient  to 
Justify  the  conclusion  of  the  Jury  that  the 
plaintiff  was  not  guilty  of  contributory  negli- 
gence. 

The  assignment  of  error  chiefly  relied  on 
Involves  the  relation  existing  at  the  time  of 
the  accident  between  the  plaintiff  and  the 
engineer.  The  theory  of  the  plaintiff,  which 
was  adopted  by  the  trial  court,  is  that  at  the 
time  of  the  commission  of  the  negligent  act 
complained  of  he  was  a  fellow  servant  of  the 
engineer,  with  the  same  right  to  recover  of 
the  defendant  that  he  would  have  had  if  such 
negligent  act  had  been  that  of  the  defendant 
company  itself  In  the  performance  of  a  nonaa- 
signable  duty;  it  being  Insisted  on  behalf  of 
the  plaintiff  that  he  comes  within  the  pro- 
visions of  section  162  of  the  Constitution, 
which  abolishes  the  doctrine  of  fellow  servant 
as  to  certain  classes  of  railroad  employes,  so 
far  as  It  ^affects  the  liability  of  the  master 
for  injuries  to  his  servant  resulting  from  the 
acts  or  omissions  of  any  other  servant  or 
servants  of  the  common  master.  The  conten- 
tion of  the  defendant  company  Is  that  the 
presence  of  the  plaintiff  on  tlie  engine  was 
not  required  by  the  services  in  which  he  was 
engaged  when  injured,  and  therefore  that  the 
company  is  not  liable,  although  the  injury 
was  inflicted  by  the  negligence  of  the  en- 
gineer.   It  Is  further  contended,  on  behalf  of 


the  railway  company,  that  the  plaintiff  was 
not  a  fellow  servant  of  the  engineer,  but  that, 
as  yard  foreman  and^  station  agent,  he  oc- 
cupied the  master's  position  as  to  the  en- 
gineer, who  was  an  inferior  servant;  and  that 
as  such  vice  principal,  claiming  for  injury 
from  his  subordinate's  act,  the  defense  of  as- 
sumed risk  Is  not  intended  to  be  touched  by 
section  162  of  the  Constitution. 

Omitting  such  parts  of  section  162  of  the 
Constitution  as  do  not  apply  to  this  case,  it 
reads  as  follows:  •The  doctrine  of  fellow- 
servant,  so  far  as  it  affects  the  liability  of 
the  master  for  injuries  to  his  servant  result- 
ing from  the  acts  or  omissions  of  any  other 
servant  o(  servants  of  the  common  master, 
is  •  •  •  abolished  as  to  every  employ^  en- 
gaged •  •  •  in  any  service  requiring  his 
presence  upon  a  train,  car  or  engine;  and 
every  such  employ^  shall  have  the  same  right 
to  recover  for  every  Injury  suffered  by  him 
from  the  acts  or  omissions  of  any  other  em- 
ploy6  or  employes  of  the  common  master  that 
a  servant  would  have  •  •  ♦  If  such  acts 
or  omissions  were  those  of  the  master  him- 
self, in  the  performance  of  a  non-assignable 
duty;  provided  the  injury  so  suffered  by 
such  railroad  employ^  result  from  the  negli- 
gence of  ♦  ♦  ♦  a  co-employ6  engaged  In 
another  department  of  labor  •  ♦  ♦  or  who 
is  in  charge  of  any  switch,  signal  point,  or 
locomotive  engine." 

The  language,  "every  employ^  engaged 
♦  ♦  •  in  any  service  requiring  his  pres- 
ence on  a  train,  car  or  engine,"  manifestly 
means  every  one  who  may  be  there  in  the 
line  of  duty.  We  cannot  pick  out  the  single 
word  "requiring,"  and  attach  to  it  the  re- 
strictive meaning  contended  for  by  the  rail- 
way company.  This  would  exclude  from  the 
benefits  of  the  constitutional  provision  every 
employe  except  those  actually  engaged  in  the 
operation  of  the  engine,  although  the  pres- 
ence there  of  some  other  might  be  in  the  line 
of  a  reasonable  and  proper  discharge  of  his 
duty.  If  his  presence  on  the  engine  is  In  the 
usual  and  proper  discharge  of  his  duty,  he  i» 
rightfully  there,  and  Is  entitled  to  the  benefit 
of  the  protection  afforded  him  by  the  Con- 
stitution. 

Looked  at  from  the  standpoint  of  a  de- 
murrer to  the  evidence,  as  this  record  must 
be,  the  undisputed  facts  are  that  the  duties 
of  the  yard  foreman  required  him  to  accom- 
pany and  ride  upon  the  yard  engine  from  one 
point  to  another  in  the  yard;  that  it  was 
both  proper  and  customary  for  him  to  ride  on 
the  engine  as  he  was  doing  at  the  time  of  the 
accident;  that  his  position  on  the  step  of  the 
engine  was,  not  only  a  reasonably  safe  place, 
but  that  it  was  the  place  at  which  it  was 
usual,  customary,  and  proper  for  him  to  be. 
There  is  no  denial  that  the  plaintiff  had  so 
Interpreted  the  requirements  of  his  position 
for  years,  and  It  does  not  appear  that  the 
railway  company  expected  such  duties  to  be 
discharged  in  any  other  way. 

As  to  the  contention  that  the  yard  fore- 
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man  and  tbe  engineer  were  not  fellow  serv- 
ants under  the  law  as  it  was  prior  to  the 
date  on  which  the  Constitution  of  1902  be- 
came effective,  it  clearly  appears  that  the 
yard  foreman  had  no  authority  or  power 
over  the  yard  engineer,  except  to  direct  him 
when  and  where  to  move  his  engine  in  shift- 
ing and  transferring  cars  on  the  yard.  He 
possessed  none  of  the  power  of  a  vice  princi- 
pal, such  as  the  right  of  selection,  employ- 
ment, or  discharge  of  the  engineer,  or  any 
authority  over  him  In  the  operation  of  the 
engine.  He  could  only  direct  his  movements 
on  the  yard  as  any  other  foreman  or  boss 
could  do.  If  the  engineer  disobeyed  or  was 
for  any  reason  unsatisfactory,  the  yard  mas- 
ter could  only  report  him  to  a  common  super- 
intendent for  his  action. 

All  serving  a  common  master,  working  un- 
der the  same  control,  deriving  authority  and 
compensatloh  from  the  same  source,  and  en- 
gaged in  the  same  general  business,  although 
in  different  grades  or  departments,  are  fel- 
low servants,  and  take  the  risk  of  each  oth- 
er's negligence.  N.  &  W.  Ry.  Co.  v.  Donnel- 
ly's Adm'r,  88  Va.  853,  14  S.  B.  692. 

In  the  case  of  N.  &  W.  Ry.  Co.  v.  Nuckol's 
Adm'r,  91  Va.  207,  21  S.  E.  347,  the  princi- 
ple is  succinctly  stated  as  follows:  "The  lia- 
bility does  not  depend  upon  the  fact  that  the 
servant  injured  may  be  in  a  different  depart- 
ment of  the  service  from  the  wrongdoer. 
The  test  is:  Were  the  departments  so  far 
separated  from  each  other  as  to  exclude  the 
probability  of  contact  and  of  danger  from  the 
negligent  performance  of  their  duties  by  em- 
ploy6s  of  the  different  departments.  If  they 
are  so  separated,  then  the  servant  is  not  to 
be  deemed  to  have  contracted  with  reference 
to  the  negligent  performance  of  the  duties  of 
his  fellow  servant  in  such  other  department 
The  liability  does  not  depend  upon  grada- 
tions in  employment,  unless  the  superiority 
of  the  person  causing  the  Injury  was  such 
as  to  put  him  in  the  category  of  principal 
or  vice  principal." 

In  the  case  of  Richmond  Locomotive  Works 
V.  Ford.  94  Va.  643,  27  S.  B.  511,  this  court 
says:  "Where  the  execution  of  work  di- 
rected to  be  done  by  the  master  or  his  repre- 
sentative is  entrusted  to  a  gang  or  group  of 
hands,  it  is  necessary  that  one  of  them  should 
be  selected  as  the  leader,  boss,  or  foreman  to 
see  to  the  execution  of  such  work.  This  sort 
of  superiority  of  service,  as  has  been  said, 
is  so  essential  and  so  universal  that  every 
workman  in  entering  upon  a  contract  of  serv- 
ice must  contemplate  its  being  made  in  a 
proper  case.  He  therefore  makes  his  con- 
tract of  service  in  contemplation  of  the  risk 
of  injury  from  the  negligence  of  a  boss  or 
foreman,  as  well  as  from  the  negligence  of 
any  other  fellow  workman.  The  foreman  or 
superior  servant  stands  to  him  in  that  re- 
spect in  the  precise  position  of  his  other  fel- 
low servant." 

In  the  case  of  N.  &  W.  Ry.  Co.  v.  Houchins, 
95  Va.  404,  28  S.  E.  580  (46  L.  R.  A.  359,  64 


Am.  St.  Rep.  791)  this  court  says :  *'And  the 
mere  fact  that  another  engaged  in  the  same 
work  or  employment  is,  by  the  rules  of  the 
master  for  the  direction  and  government  of 
those  in  his  employ,  made  a  leader,  boss,  or 
conductor,  or  by  whatever  name  he  might  be 
designated  or  known,  to  see  to  the  execution 
ef  the  work,  and  by  the.  neglect  of  this  lead- 
er, boss,  or  conductor  one  engaged  In  the  same 
common  work  of  the  master  is  injured,  does 
not  of  itself  place  the  one  so  put  in  author- 
ity in  the  category  of  principal  or  vice  prin- 
cipal." And  again,  on  page  406  of  95  Va., 
page  581  of  28  S.  E.  (46  L.  R.  A.  859,  64  Am. 
St.  Rep.  791),  it  is"  said:  •*The  running  of 
trains  by  a  railroad  company  is  work  of  such 
a  character  as  to  make  it  essential  that  (me 
of  the  crew  on  each  train  be  selected  as  & 
leader,  boss,  or  conductor,  as  he  Is  always 
known,  to  direct  the  execution  of  the  work, 
and  this  kind  of  superiority,  it  may  be  said, 
is  as  essential  and  universal  in  the  moving 
of  trains  upon  a  railroad  as  in  other  pursuits 
when  the  employes  work  in  squads,  gangs,  or 
crews.  Every  man  in  entering  upon  a  con- 
tract of  service  upon  a  train  as  fireman,  en- 
glneman,  or  brakeman  must  contemplate  its 
being  run  under  the  orders  and  direction  of 
a  conductor,  who,  though  designated  as  con- 
ductor, with  authority  to  control  and  direct 
the  men  under  him,  is  but  a  co-laborer,  or  co- 
workman,  with  the  other  members  of  the 
crew,  engaged  in  a  work  of  mere  operation,  a 
common  employment,  under  one  and  the  same 
common  employer,  from  whom  all  derive  their 
authority  and  compensation."  See,  also, 
Moore  Lime  Co.  v.  Richardson's  Adm'r^  95 
Va.  326,  28  S.  E.  334,  64  Am.  St.  Rep.  785; 
Eckle's  Adm'x  v.  N.  &  W.  Ry.  Co.,  96  Va. 
69,  25  S.  E.  545 ;  Southern  Ry.  Co.  v.  Mauzy, 
98  Va.  692,  37  S.  E.  285;  Trigg  Co.  v.  Lind- 
say, 101  Va.  193,  43  S.  B.  349. 

In  view  of  the  evidence  in  this  case,  and 
under  the  law  as  it  was  when  the  present 
Constitution  became  effective,  as  shown  by 
the  authorities  cited,  the  relation  existing 
between  the  yard  foreman  and  the  yard  en- 
gineer in  question  was  that  of  fellow  servant 

The  presence  of  the  plaintiff  In  this  case 
being,  as  we  have  seen,  required  upon  the 
yard  engine  at  the  time  of  the  accident,  and 
the  relation  existing  between  himself  and  the 
engineer  being  that  of  fellow  servants,  he 
comes  clearly  within  the  protection  afforded 
such  an  employ^  by  the  provisions  of  section 
162  of  the  Constitution,  which  abolishes  the 
fellow-servant  doctrine,  so  far  as  it  affects 
the  liability  of  the  master  for  injuries  to  his 
servant  resulting  from  the  acts  or  omissions 
of  any  other  servant  or  servants  of  the  com- 
mon master.  This  provision  of  the  Constitu- 
tion makes  no  distinction  between  superior 
and  inferior  servants.  The  language  is: 
"Abolished  as  to  every  employee  of  a  railroad 
company  engaged  In  any  service  requiring  his 
presence  upon  an  engine"  and  "every  such 
employee  shall  have  the  same  right  to  reooy- 
er,"  etc. 
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These  considerations  dispose  of  the  mate- 
rial questions  raised  by  the  exceptions  taken 
to  the  action  of  the  circuit  court  in  giving  and 
refusing  instructions.  The  instructions  given 
conform  to  the  view  of  the  law  herein  express- 
ed, and  submit  the  case  to  the  jury  without 
prejudice  to  the  rights  of  the  plaintiff  in  error. 

It  Is  farther  assigned  as  error  that  the  ver- 
dict is  excessive. 

It  is  true  that  $16,000  Is  a  larger  verdict 
than  we  usually  encounter  as  an  award  of 
damages  for  the  loss  of  an  arm;  but  this 
furnishes  no  warrant  for  our  interference 
with  the  finding.  The  question  to  be  consid- 
ered Is  not  whether  this  court,  if  acting  in 
the  place  of  the  jury,  would  give  more  or 
less  than  the  amount  of  the  verdict,  but 
whether  the  damage  awarded  by  the  jury  is 
so  large  or  so  small  as  to  indicate  that  the 
jury  has  acted  under  the  impulse  of  some  un- 
due motive,  some  gross  error,  or  misconception 
of  the  subject  There  is  no  rule  of  law  fixing 
the  measure  of  damages  In  such  cases,  and  It 
cannot  be  reached  by  any  process  of  computa- 
tion. It  Is  therefore  the  established  rule, 
settled  by  numerous  decisions  extending  from 
Farlsh  &  Co.  v.  Reigle,  11  Grat  (Va.)  697,  02 
Am.  Dec.  666,  to  the  recent  case  of  N.  &  W. 
Ry.  Co.  V.  Carr,  106  Va.  508.  56  S.  E.  276,  that 
this  court  will  not  disturb  the  verdict  of  the 
jury,  unless  the  damages  are  so  excessive  as 
to  warrant  the  belief  that  the  jury  must  have 
been  Influenced  by  partiality  or  prejudice,  or 
have  been  misled  by  some  mistaken  view  of 
the  merits  of  the  case.  The  record  in  the 
case  at  bar  furnishes  no  suggestion  that  the 
jury  were  Influenced  by  partiality  or  preju- 
dice, or  by  any  misconception  of  the  merits 
of  the  case ;  nor  is  there  anything  to  Indicate 
that  they  were  not  moved  to  their  conclu- 
sion from  a  sense  of  right  and  justice. 

The  circuit  court  did  not  err  In  refusing  to 
set  the  verdict  aside,  and  its  judgment  must 
be  affirmed. 


a07  Va.  400) 

CRAMER  et  al.  v.  SENGBR  &  TUMER. 

(Supreme  Court  of  Appenis  of  Virginia.    Nov. 
21.  1907.) 

l  fraunulknt  conveyances— husb and  and 
Wife— Gift  to  Wife. 

H.,  who  was  Indpbted  to  C.,  ajrreed  In  writ- 
ing to  give  to  C.'s  wife  a  specified  tract  of  land. 
He  died  in  1896  without  having  carried  out  such 
agreement,  whereupon  his  heirs  executed  anoth- 
er agreement  with  C.  that  he  should  take  pos- 
session of  the  land  on  condition  that  he  was  to 
have  the  refusal  of  the  premises  at  $20  an  acre, 
and,  if  he  declined  to  buy  at  that  price,  when- 
ever the  property  was  offered  for  sale,  he  should 
pay  out  of  the  proceeds  any  debts  which  he 
miffht  hold  aeainst  H.'s  estate  and  any  other 
just  claims  that  he  had  paid  for  the  estate, 
with  the  cost  of  improvements,  etc.,  such  claims 
to  be  Hens  on  the  property  until  satisfied.  After 
this  agreement  was  made  C.  incurred  a  debt  to 
complainants,  vhich,  while  existinjr  !)efore,  was 
not  put  in  judgment  until  after  the  land  hnd 
been  conveyed  by  the  widow  and  heirs  of  H.  to 
C.'s  wife  in  consideration  of  claims  against  H.'s 
estate  in  accordance  with  the  agreement  between 
C.  and  the  heirs.    Held,  that  the  conveyance  to 


the  wife  was  not  pursuant  to  such  agreement, 
but  was  fraudulent  as  against  C.*8  creditors, 
and,  he  having  in  fact  furnished  the  considera- 
tion, the  wife  having  no  claims  against  her 
father's  estate,  she  held  the  property  in  trust 
for  her  husband  which  was  properly  subject  to 
his  debts. 

lEkl.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  24,  Fraudulent  Conveyances,  S  345.] 

2.   SAlfS— ACCBUAL   OF   ClAIIC. 

Where  a  husband  was  indebted  to  com- 
plainants long  before  a  fraudulent  conveyance 
of  property  to  his  wife  was  executed,  it  was 
immaterial  to  complainants'  right  to  subject 
such  property  to  their  judgment  subsequently 
recovered  that  there  had  been  no  adjustment  of 
the  account  between  the  parties  until  after  the 
conveyance. 

Appeal  from  Circuit  Court,  Augusta  Oouu- 
ty. 

Bill  by  Senger  ft  Tumer  against  Luclnda 
K.  Cramer  and  another  to  subject  certain 
laud  to  a  judgment  recovered  by  plaintiff 
against  Ambrose  Cramer.  From  a  decree  In 
favor  of  complainants,  defendants  appeal 
Affirmed. 

Patrick  ft  Gordon,  for  appellants.  F.  B. 
Kennedy,  for  appellees. 

CARDWELL,  J.  Emanuel  Hise  on  the  17th 
day  of  March,  18&1,  in  writing  under  seal, 
agreed  to  give  to  his  daughter,  Lucinda  Cath- 
erine Cramer,  wife  of  Ambrose  Cramer,  10 
acres  of  land,  situated  in  the  county  of  Au- 
gusta, adjacent  to  other  lands  owned  by  him, 
the  said  10  acres  of  land  to  be  around  about 
the  old  Shaffer  mansion,  and  to  include  the 
mansion  and  outbuildings.  BImanuel  Hise 
died  In  1896  without  having  carried  out  the 
said  agreement,  and.  In  pursuance  thereof, 
the  heirs  of  Emanuel  Hise  executed  another 
agreement  to  the  effect  that  Ambrose  Cra- 
mer should  take  possession  of  certain  prop- 
erty belonging  to  the  estate  of  Emanuel  Hise, 
which  was  the  same  property  mentioned  In 
his  agreemenf  with  Catherine  Cramer,  upon 
the  terms  and  conditions  that  he  was  to 
have  the  refusal  of  the  premises  and  bound- 
ary of  land  at  $20  per  acre,  and.  If  he  declin- 
ed to  buy  at  that  price,  whenever  the  prop- 
erty was  offered  for  sale,  he  should  pay  out 
of  the  proceeds  of  the  sale  thereof  any  debts 
which  he  might  hold  against  the  estate  of 
Emanuel  Hise,  deceased,  and  any  other  just 
claims  that  he  had  paid  for  the  estate,  and 
also  the  cost  of  any  Improvements  he  might 
have  made  upon  the  property  before  the  date 
of  sale,  such  claims  to  be  liens  upon  the 
property  until  satisfied. 

Upon  the  reading  of  both  of  the  above- 
mentioned  agreements  together.  It  Is  clear 
that  the  last-named  was  but  an  attempt  by 
the  heirs  at  law  of  Emanuel  Hise  to  estab- 
lish a  lien  In  favor  of  Ambrose  Cramer  for 
whatever  amount  might  be  due  to  him  from 
Hlse's  estate.  In  the  event  the  10  acres,  In- 
cUidlng  the  mansion  house  and  outbuildings, 
was  not  conveyed  to  Catherine  Cramer  as 
was  contemplated  by  the  first-named  agree- 
ment   The  agreement  betweoi  the  heirs  of 
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Emanuel  Hise  and  Ambrdse  Cramer  has  no 

date  otber  than  "the  day  of ^ 

1896/'  but  by  an  addendum  on  the  margin 
thereof,  signed  by  "A.  Cramer,  Administra- 
tor," bearing  date  August  5»  1800,  It  is  clear 
that  the  agreement  of  the  heirs  must  have 
been  executed  prior  to  this  last-named  date. 

On  the  26th  day  of  September,  1896,  Senger 
&  Turner  made  a  contract  with  Ambrose  Cra- 
mer for  th&  purchase  of  certain  timber,  the 
contract  being  made  by  Cramer  as  agent  for 
the  Shenandoah  Land  &  Anthracite  Coal  Com- 
pany. This  contract  ran  from  its  date  down 
to  November  5,  1900,  when,  upon  an  account 
stated  between  the  parties  thereto,  Cramer 
was  found  to  be  indebted  to  Senger  ft  Tumer 
in  the  sum  of  $450.18,  it  having  turned  out 
that  Cramer  was  not,  in  fact,  at  any  time 
the  agent  of  the  Shenandoah  Land  ft  Anthra* 
cite  Coal  Company  for  the  sale  of  the  tim- 
ber upon  its  lands.  Thereupon  Senger  ft 
Turner  brought  their  action  at  law  upon  the 
account  stated  between  them  and  Cramer  In 
the  circuit  court  of  Augusta  county,  and 
recovered  a  judgment  for  the  principal  sum 
of  $250,  with  interest  thereon  from  May  21, 
1902,  and  costs. 

In  the  meantime,  to  wlt^  on  the  25th  day  of 
February,  1899,  the  widow  and  heirs  of 
Emmanuel  Hise  other  than  Catherine  Cramer, 
by  deed  duly  executed,  acknowledged,  and  re- 
corded, conveyed  the  10  acres  of  land  before 
mentioned  to  Catherine  Cramer,  for  and  In 
consideration  of  the  sum  of  $200,  to  be  paid 
in  the  following  manner,  viz.:  "The  said 
party  of  the  second  part  (Catherine  Cramer) 
holding  claims  which  are  to  be  properly  au- 
thenticated against  the  estate  of  Emanuel 
Hise,  deceased,  is  to  have  credit  on  the  pur- 
chase money  In  part  payment  of  said  claims 
at  the  date  of  these  presents,  in  accordance 
with  articles  of  agreement  made  and  entered 
into  heretofore  by  the  parties  of  the  first  part 
[the  widow  and  heirs  of  Emanuel  Hise,  de- 
ceased, other  than  Catherine  Cramer]." 

Senger  ft  Tumer,  having,  as  stated,  obtain- 
ed Judgment  against  Ambrose  Cramer,  In 
October,  1902,  filed  their  bill  in  equity  in  the 
circuit  court  of  Augusta  county  to  subject  to 
the  lien  of  said  judgment  the  tract  of  10 
acres  of  land  which  had  been  conveyed  as 
stated  on  the  25th  day  of  February,  1899,  by 
the  heirs  of  Emanuel  Hise,  deceased,  to 
Catherine  Cramer,  on  the  ground  that  said 
conveyance  was  made  to  hinder,  delay,  and 
defraud  the  complainants  and  other  creditors 
of  Ambrose  Cramer.  In  other  words,  the  bill 
charged  that,  if  any  consideration  whatever 
was  paid  for  the  conveyance  of  the  said  land 
to  Catherine  Cramer,  it  was  paid  by  her  hua- 
band,  Ambrose  Cramer,  and  that  Catherine 
Cramer  should  be  considered  as  holding  the 
land  in  trust  for  the  use  and  benefit  of  Am- 
brose Cramer,  etc. 

Upon  the  bearing  of  this  cause  upon  the 
bill,  the  joint  and  several  answer  of  Ambrose 
Cramer  and  Catherine  Cramer,  two  reports 


of  the  commissioner  to  whom  the.  cause  had 
been  referred  to  take  and  state  certain  ac- 
counts! and  the  depositions  of  witnesses  tak- 
en on  behalf  of  both  the  complainants  and 
the  defendants  returned  with  the  reports  of 
the  conmiissioner,  the  circuit  court,  over* 
ruling  all  exceptions  to  the  said -r^)orta»  In 
effect  decreed,  in  accordance  with  the  prayer 
of  complainants'  bill,  that  the  conveyance  of 
the  10  acres  of  land  by  the  heirs  of  Emanuel 
Hise  to  Catherine  Cramer  was  fraudulent 
and  void  as  to  the  debts  reported  in  the  cause 
against  Ambrose  Cramer,  and  further  decreed 
that  unless  the  said  debts  were  within  00 
days  paid  by  Cramer  and  wife,  or  some  one 
for  them,  certain  commissioners  appointed 
for  that  purpose  should  proceed  to  make  sale 
of  the  real  estate  mentioned  and  described 
in  the  bill  and  proceedings  in  the  cause,  eta 
From  that  decree  Ambrose  Cramer  and  Cath- 
erine Cramer,  his  wife,  obtained  this  appeaL 

The  two  questions  requiring  determination 
are:  (1)  Was  the  consideration  for  the  con- 
veyance of  the  land  in  controversy  in  this 
cause  to  Catherine  Cramer  paid  by  or  with 
the  means  of  Ambrose  Cramer?  And  (2) 
was  the  debt  due  from  Ambrose  Cramer  to 
appellees,  Senger  ft  Tumer,  on  which  the 
judgment  sought  to  be  enforced  against  said 
real  estate,  contracted  at  the  date  of  said 
conveyance  to  Catherine  Cramer? 

As  reported  by  Commissioner  Holt,  the 
evidence  shows  that  Emanuel  Hise  was  In- 
debted to  Ambrose  Cramer  certainly  to  the 
extent  of  $183.56  at  the  time  that  Hise 
made  the  agreement  to  convey  the  10  acres 
of  land  in  question  to  Catherine  Cramer* 
March  17,  1891,  while  the  agreement  to  con- 
vey the  land  in  controversy,  executed  by 
the  heirs  of  Emanuel  Hise  to  Ambrose  Cram- 
er, made  in  1896,  sets  forth  that  he  should  be 
entitled  to  buy  the  same  at  $20  per  acre,  or 
be  paid  out  of  the  proceeds  of  the  sale  there- 
of any  debts  that  he  might  hold  against  the 
estate  of  Hise,  deceased.  This  agreement 
was  witnessed  by  Ambrose  Cramer  himself* 
and  to  it  is  attached  this  memorandum :  "It 
is  further  agreed  between  the  heirs  of  Eman- 
uel Hise  and  A.  Cramer  that  he  is  to  pay 
rent  on  said  Hise  in  merchandise  to  the 
amount  of  interest  that  will  accumulate  on 
my  account  up  to  day  and  date  above  stated, 
supposed  to  be  about  $12.00  against  rent  Aug. 
5th  1896.    A.  Cramer,  Admn" 

It  thus  appears  that  A.  Cramer  had  actual 
knowledge  of  this  agreement  to  convey,  and 
that  it  was  an  agreement  to  convey  to  liim- 
self,  and  not  to  his  wife,  while  the  convey- 
ance from  the  heirs  of  Emanuel  Hise  of  Feb- 
ruary  25,  1899,  of  the  property  was  to  Cath- 
erine Cramer;  and  this  deed  recites  that  it 
is  *'in  accordance  with  articles  of  agreement 
made  and  entered  into  heretofore  by  the  par- 
ties of  the  first  part"  It  is  also  clear  from 
the  evidence  that  this  deed  was  made  in 
accordance  with  the  original  contract  made 
between  the  heirs  of  Emanuel  Hise  and  A. 
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Cramer,  and  that  HIse  was  not  Indebted  to 
his  daughter,  Catherine  Cramer,  at  any  time, 
while  the  only  Inference  which  can  be  drawn 
from  the  facts  proven  in  the  case  is  that 
Emanuel  Hise  was  indebted  to  A.  Cramer, 
and  that  the  heirs  of  Hise  agreed,  in  con- 
sideration of  the  cancellation  of  this  indebt- 
edness, to  convey  to  hlm>  this  land  which 
belonged  to  their  father,  and  that,  when  the 
parties  in  interest  came  to  execute  tht  deed, 
it  was  executed  at  A.  Cramer's  request,  not 
to  himself,  but  to  his  wife. 

From  this  state  of  facts  no  other  conclu- 
sion could  have  been  reached  than  was  reach- 
ed by  the  commissioner  and  the  circuit  court, 
that  the  consideration  for  the  conveyance 
to  Catherine  Cramer  moved  from  A  Cram- 
er, and  not  from  herself:  in  other  wordtf, 
that  the  land  having  been  conveyed  to  Cath- 
erine Cramer  at  the  request  of  her  husband, 
A.  Cramer,  it  was  nothing  more  than  a  gift 
from  him,  and  void  as  to  his  creditors. 

But,  say  appellants,  at  the  time  of  the 
said  conveyance  Ambrose  Cramer  was  in- 
debted to  his  wife  to  the  amount  of  $500, 
evidenced  by  a  bond  for  that  amount  execut- 
ed to  J.  G.  Fellers  by  A.  Cramer,  secured  by 
a  deed  of  trust,  and  assigned  by  Fellers  to 
Catherine  Cramer;  and,  since  A.  Cramer  was 
indebted  to  his  wife  on  this  bond,  he  direct- 
ed that  the  deed  to  the  10  acres  of  land  be 
made  to  his  wife,  and  she,  in  consideration 
therefor,  was  to  credit  on  the  Fellers  bond 
the  value  of  the  land  thus  conveyed  to  her. 

The  answer  to  this  contention  Is  that  there 
is  nothing  in  the  record  to  sustain  It.  The 
assignment  of  the  Fellers  bond  to  Catherine 
Cramer  is  in  blank,  and.  whatever  may  have 
been  intended  by  Cramer  and  his  wife  as  to 
the  value  of  the  land  being  credited  on  the 
Fellers  bond,  the  Intention  was  never  carried 
out.  In  fact,  there  Is  nothing  in  the  record 
upon  which  it  could  be  successfully  claimed 
that  there  was  any  such  intention.  On  the 
contrary,  the  deed  to  Catherine  Cramer  from 
the  heirs  of  Emanuel  Hise  was  recorded 
along  with  the  contract  between  said  heirs 
and  A.  Cramer,  In  which  It  is  specifically 
stated  that  "the  said  parties  of  the  first  part, 
for  and  in  consideration  of  the  sum  of  $200, 
to  be  paid  In  manner  as  follows,  viz.:  *The 
said  party  of  the  second  part  (A.  Cramer) 
holding  claims  which  are  to  be  properly  au- 
thenticated, against  the  estate  of  Emanuel 
Hise,  deceased,  is  to  have  credit  on  the  pur- 
chase money  in  part  payment  of  said  claims 
at  the  date  of  these  presents.  In  accordance 
with  articles  of  agreement  made  and  entered 
Into  heretofore  by  the  parties  of  the  first 
part,'"  etc.  The  "parties  of  the  first  part"  in 
the  contract  and  in  the  deed  are  the  same 
persons,  and  Catherine  Cramer  presents  no 
other  contract  between  her  and  the  parties 
of  the  first  part  except  the  one  attached  to 
and  recorded  with  the  deed  to  her,  which 
contract  is  made  not  with  her,  but  with  tier 
husband,  A.  Cramer.  That  Emanuel  Hise 
was  Indebted  to  A.  Cramer  is  admitted  In 


the  answer  in  this  cause,  and  there  is  not 
the  slightest  testimony  to  show  that  Emanuel 
Hise  was  ever  indebted  to  Catherine  Cramer. 
She  never  at  any  time  presented  a  claim 
against  the  estate  of  Emanuel  Hise,  deceased, 
but  her  husband,  A.  Cramer,  did  present  a 
claim  in  his  own  favor,  and  in  his  settlem^it 
as  administrator  of  Hise  there  is  a  debt  re- 
ported in  his  favor  for  $185.56,  and  no  funds 
with  which  to  pay  It  It  also  appears,  whieh 
is  significant,  that  in  a  chancery  suit  brought 
to  sell  the  lands  of  Emanuel  Hise,  deceased. 
A.  Cramer  did  not  present  his  claim  for  pay- 
ment at  all,  the  said  suit  having  been 
brought  after  the  deed  for  the  10  acres  of 
land  had  been  made  to  his  wife.  It  ap- 
pears from  the  evidence  of  the  parties  of 
the  first  part  to  that  deed  that  they  never 
received  any  consideration  whatever  from 
Catherine  Cramer  for  the  conveyance,  but 
that  it  was  fully  understood  that  it  was 
made  in  settlement  of  the  claims  that  A. 
Cramer  held  against  their  father,  Emanuel 
Hise,  deceased,  and  in  pursuance  of  the  con- 
tract they  had  made  with  A.  Cramer. 

It  thus  appearing  that  the  consideration  for 
that  conveyance  was  the  satisfaction  of  the 
indebtedness  of  Emanuel  Hise's  estate  to  A. 
Cramer,  there  Is  no  ground  left  upon  which 
Catherine  Cramer  could  rest  her  contention 
that  she,  in  fact,  paid  the  consideration  for 
that  land  by  crediting  the  value  thereof  up- 
on the  Fellers  bond,  A.  Cramer  at  the  same 
time  surrendering  his  claim  against  the  es- 
tate of  Emanuel  Hise.  The  deed  being,  there- 
fore, voluntary  as  to  Catherine  Cramer,  the 
consideration  therefor  having  been  paid  with 
the  means  of  her  husband,  it  was  rightly  de- 
cided by  the  court  below  that  the  land  It 
conveyed  was  liable  for  the  debts  of  A. 
Cramer. 

The  further  contention  is  made  that,  even 
if  the  consideration  for  the  conveyance  was 
given  by  A.  Cramer  to  his  wife,  the  gift  was 
before  the  indebtedness  to  appellees  arose, 
and  therefore  the  land  is  not  subject  to  the 
lien  of  the  judgment  of  appellees.  But  this 
contention  is  also  without  facts  in  the  rec- 
ord to  sustain  it.  The  indebtedness  of  A, 
Cramer  to  aiDpellees  grew  out  of  the  contract 
of  September  26,  1896,  wherein  he  fraudu- 
lently represented  himself  to  be  the  agent 
to  sell  the  timber  of  the  Shenandoah  Land 
&  Anthracite  Coal  Company,  and  pursuant  to 
that  contract  A.  Cramer  became  Indebted  to 
appellees  long  before  the  deed  of  conveyance 
from  the  heirs  of  Emanuel  Hise  to  Catherine 
Cramer,  by  reason  of  the  fact  that  he  had 
received  money  from  appellees  fraudulently 
and  wrongfully,  which  appellees  had  a  right 
to  demand  and  recover  of  him.  True,  there 
was  no  adjustment  of  the  account  between 
the  parties  until  after  the  deed  from  the 
heirs  to  Catherine  Cramer,  but  that  would 
not  change  the  fact  that  A.  Cramer  was  the 
debtor  of  appellees  prior  to  that  convey- 
ance. 

It  seenus  clear  from  the  evidence  that  the 
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effort  to  secure  the  title  to  the  10  acres  of 
land  In  question  In  Catherine  Cramer  was 
purelj  an  afterthought,  and  the  effort  on 
the  part  of  Cramer  and  his  wife  to  show  the 
bona  fldes  of  ♦hat  transaction  utterly  fails. 

The  decree  of  the  circuit  court  must  be 
affirmed. 

Affirmed. 


•  (107  Va.  476) 

MILLER  ▼.  SIMPSON. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 
21,  1907.) 

1.  Partnership— Contract— Construction. 

In  order  that  defendant  might  obtain  com- 
plainant's services  as  manager  of  a  **ready  to 
wear"  department,  a  contract  was  executed  that, 
in  consideration  of  $1,000  paid  by  complainant 
to  defendant,  they  should  share  in  the  profits  of 
the  department.  Complainant  agreed  to  furnish 
her  entire  time,  and  pay  expenses  of  alterations, 
while  defendant  was  to  furnish  a  like  amount 
of  capital,  part  of  which  consisted  of  goods 
then  on  band,  also  storeroom  and  the  use  of 
clerks  to  sell  goods.  Expenses  were  to  be 
charged  to  the  department  separately,  the  stock 
was  to  be  taken  and  profits  determined  on 
January  Ist  of  each  year.  Complainant  was  to 
have  a  drawing  account  not  to  exceed  $15  a 
week,  which  was  to  be  credited  with  the  amounts 
drawn  by  complainant,  and  the  amounta  used 
to  defray  alteration  expenses  to  defendant  and 
all  other  expenses  were  to  be  borne  jointly ; 
the  remaining  profits  undivided  being  credited 
to  the  accounts  of  both  parties  to  be  further 
used  in  the  business,  and,  in  case  the  depart- 
ment was  abolished,  the  stock  on  hand  was  to 
be  sold  and  an  equal  division  made.  Held^  that 
the  contract  constituted  a  partnership,  and 
not  an  agreement  by  complainant  to  purchase 
a  right  to  share  in  the  profits  of  the  business. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  38,  Partnership,  §  6.] 

2.  Samb— Requisites  op  Agreement— Pabtio- 
iPATioN  IN  Profits. 

It  is  not  essential  to  constitute  a  partner- 
ship that  the  parties  agree  to  share  lopes,  but 
it  is  suflScient  if  they  engage  in  an  undertaking 
with  a  view  to  gain  under  an  agreement  that 
there  is  to  be  a  community  of  interest  in  prof- 
its as  such. 

[Ed.  Note.— For  cases  in  point,  aee  Cent  Dig. 
vol.  38,  Partnership,  §  26.] 

3.  Same— Accounting — Right. 

In  a  partnership  in  a  department  in  a  re- 
tail business,  one  partner  was  entitled  to  an 
accounting  against  the  other  to  ascertain  the 
result  of  the  enterprise. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  38,  Partnership,  §  129.] 

4.  Same— Capital  and  Services. 

An  agreement  by  which  one  party  Is  to 
furnish  the  capital  and  the  other  his  services  to 
an  enterprise,  the  profits  to  be  divided  between 
them  without  any  special  agreement  as  to  losses, 
constitutes  a  partnership. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  38,  Partnership,  §  15.] 

Appeal  from  Corporation  Court  of  Staun- 
ton. 

Bill  by  C.  J.  Simpson  against  H.  Clay  Mil- 
ler. From  a  decree  in  favor  of  complainant, 
defendant  appeals.    Affirmed. 

J.  M.  Perry,  for  appellant  Quarles  & 
Piison,  for  appellee. 


OARDWELL,  J.  In  the  year  1901.  H.  Clay 
Miller,  appellant,  entered  into  a  partnership 
with  one  Bradley,  for  the  establishment  and 
conduct  of  a  retail  dry  goods  business  in 
the  city  of  Staunton,  Miller  contributing  the 
capital  to  conduct  the  business,  and  Bradley 
his  labor  and  services.  In  the  same  store 
they  had  a  "ready  to  wear"  department  from 
the  inception  of  their  business,  and  the  busi- 
ness proved  successful.  In  the  fall  of  1903 
Miller  bought  out  Bradley's  Interest  in  the  eu- 
tlre  business,  and  thereafter  conducted  it,  in- 
cluding the  **ready  to  wear**  department,  un- 
der the  style  of  H.  Clay  Miller  &  Co^  and 
this  business  also  proved  successful. 

During  the  fall  months,  viz.,  September, 
Octbber,  November,  and  December,  of  the 
years  1901  and  1902,  Miller  &  Bradley  em- 
ployed appellee,  Mrs.  Cornelia  J.  Simpson, 
an  expert  dressmaker,  at  a  salary  of  $12 
per  week,  placing  her  in  charge  of  the  '"ready 
to  wear"  department;  and  during  the  cor- 
responding months  of  the  year  1903  Miller 
&  Bradley,  and  then  H.  Clay  Miller  &  Co., 
employed  her  In  the  same  capacity  at  a  sal- 
ary of  $15  per  we^.  She  was  not  employed 
either  by  Miller  &  Bradley  or  H.  Clay  Mil- 
ler &  Co.,  except  during  the  four  montlis 
named,  when  the  "season"  was  on.  Durhig 
her  employment,  first  with  Miller  &  Bradley, 
and  then  with  H.  Clay  Miller  &  Co.,  appellee 
became  fully  acquainted  with  the  details  of 
the  business  of  the  "ready  to  wear"  depart- 
ment, knew  the  cost  and  selling  prices  of  all 
goods  handled,  and  the  dally  sales  thereof, 
and  in  this  way  was  fully  acquainted  with 
the  profits  of  the  departm^it 

According  to  Miller*s  own  testimony,  ap- 
pellee was  unwilling  to  come  back  to  the 
store  for  the  season  of  1904  for  employment 
for  only  four  months,  and  some  new  arrange- 
ment between  the  parties  was  therefore  neces- 
sary if  they  were  to  remain  together.  Look- 
ing to  have  appellee  remain  with  him  in  busi- 
ness, appellant  entered  into  negotiations  with 
her  during  the  summer  of  1904,  which  re- 
sulted in  her  agreeing  to  continue  with  him 
in  charge  of  the  "ready  to  wear"  department; 
and  on  the  12th  of  September,  1904,  their 
contract  was  reduced  to  writing,  though  it 
appears  not  to  have  been  signed  by  the  par- 
ties until  September  21,  1904.  This  contract 
is  as  follows: 

"(1)  It  is  hereby  mutually  agreed  between 
H.  Clay  Miller,  party  of  the  first  part,  and 
Mrs.  C.  J.  Simpson,  party  of  the  second  part, 
witnesseth: 

"(2)  That  in  consideration  for  the  sum  of 
$1,000.00  paid  by  party  of  the  second  part 
to  party  of  the  first  part,  of  which  this  agree- 
ment is  receipt  in  full,  party  of  the  second 
part  shall  share  and  share  alike  in  the  prof- 
its of  the  ready  to  wear  department  of  the 
business  in  Staunton,  Va.,  of  H.  Clay  Mil- 
ler &  Co.,  said  ready  to  wear  department 
consisting  of  suits,  cloaks,  separate  Jackets 
and  skirts,  and  shirt  waists,  if  deemed  ad- 
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Tisable  by  both  parties  to  add  these  last 
saiments  to  the  deiwrtment 

**(S^  That  party  of  the  second  part  agrees 
to  famish  to  the  department  her  undlyided 
time  and  attention,  and  to  pay  all  expenses 
of  alterations  in  garments  incurred  by  the 
dept. 

"(4)  That  all  expenses  of  the  dept  such  as 
express,  freight,  etc.,  shall  be  charged  to  the 
department  separately  and  that  an  accurate 
acct  of  sales,  purchases  and  expenses  shall  be 
kept  of  this  dept 

**(5)  That  party  of  the  first  part  shall 
furnish  storeroom  and  the  use  of  his  clerks 
to  sell  the  goods  in  this  department,  and 
shall  furnish  like  amt.  of  capital  for  run- 
ning said  dept,  $1,000.00.  of  which  the  stock 
on  hand  at  Sept.  1st  shall  be  considered 
a  part  as  mutually  agreed,  in  value. 

"(6)  That  at  the  1st  of  each  Jany.  stock 
shall  be  taken  in  the  dept  and  profits  de- 
termined 

"(7)  That  during  the  year  party  of  the 
second  part  shall  have  a  drawing  account 
from  the  dept  not  to  exceed  $15  a  week,  and 
same  to  be  charged  to  her  acct 

"(8)  That  after  profits  are  determined  the 
acct.  of  party  of  the  first  part  shall  be  cred- 
ited with  the  amounts  drawn  by  party  of  the 
second  part,  and  the  amounts  used  to  defray 
the  expenses  of  alterations,  all  other  expen- 
ses being  borne  jointly. 

"(9)  That  if  after  the  above  has  been  done 
there  shall  be  profits  undivided,  the  amount 
shall  be  equally  credited  to  the  accts.  of  both 
parties  to  be  further  used  in  the  business.    . 

•That  if  ever  the  dept  proves  unsuccessful 
and  it  Is  agreed  to  abolish  same  the  stock  on 
hand  shall  be  sold  and  equal  division  made. 

Witness  the  seals  this  day  of  Sept 

1904. 

•*H.  Clay  Miller  &  Ck>.    [Seal.] 
"Cornelia  J.  Simpson.    [Seal.]" 

That  appellee  paid  to  aM>ellant  the  $1,000 
stipulated  for  in  the  contract  Is  conceded, 
and  for  tbe  reason  that  it  was  agreed  be- 
tween the  parties  that  appellant  was  to  han- 
dle the  finances  of  the  business  to  be  conduct- 
ed, pay  all  bills,  etc. 

This  "ready  to  wear"  department,  in  charge 
of  appellee,  was  conducted  with  succescf  until 
the  summer  of  1906,  when,  for  reasons  satis- 
factory to  her,  and  after  a  correspondence 
with  appellant  it  was  terminated,  and  she 
sought  to  have  an  accounting  from  appellant 
as  to  the  assets,  etc.,  of  tbe  business,  con- 
tending that  it  was  a  partnersAiIp  in  which 
she  had  contributed  a  part  of  the  capital  and 
appellant  the  residue,  while  appellant  took 
the  ground  that  the  $1,000  paid  him  by  ap- 
pellee was  for  a  share  in  the  profits  of  the 
business  only,  and  that  no  partnership  ever 
existed  between  him  and  appellee.  Whereup- 
on appellee  filed  her  bill  in  this  cause,  mak- 
ing the  contention  above  mentioned,  and 
praying  that  an  account  be  taken  of  the  as- 
sets of  the  partnership,  and  of  all  its  dealings 
and   transactions,   from   the   commencement 


thereof,  and  that  all  otter  things  be  done 
necessary  to  wind  up  and  finally  settle^  the 
affairs  of  said  partneraiilp  in  accordance  with 
the  respective  rights  and  Interests  therein 
of  herself  and  l^e  appellant 

Appellant  answered  the  bill,  making  the 
contention,  as  stated,  that  no  partnership 
ever  existed  between  him  and  appellee  other 
than  a  partnership  in  the  profits  of  his  "rea- 
dy to  wear"  department;  that  the  only  mon- 
ey wherein  appellee  was  in  any  wise  interest- 
ed which  he  had  at  any  time  in  his  posses- 
sion was  the  profits  of  his  "ready  to  wear" 
department  from  which  appellee  had  drawn 
largely,  and  that  on  any  settlement  of  the 
affairs  of  the  said  partnership  In  profits  ap- 
pellee would  be  found  largely  indebted  to 
him,  etc. 

Upon  the  bill,  the  answer,  a  general  repli- 
cation to  the  answer,  and  depositions  taken 
and  filed,  both  for  appellant  and  appellee, 
each  having  testified  in  their  own  behalf,  the 
corporation  court,  without  passing  upon  the 
question  as  to  when  the  partnership  between 
appellant  and  appellee  was  formed,  or  when 
they  commenced  business,  made  its  decree 
of  which  appellant  complains,  holding  that 
according  to  the  true  construction  of  the  con- 
tract between  the  parties,  bearing  date  Sep- 
tember 12,  1904,  a  partnership  was  created 
and  existed  between  them ;  that  according  to 
a  true  construction  of  the  contract  and  es- 
pecially the  second,  fifth,  and  ninth  clauses 
thereof,  considered  together,  appellee  was 
required  to  contribute  the  sum  of  $1,000  to- 
wards the  conduct  of  the  partnership  busi- 
ness, and  the  sum  of  $1,000  paid  by  her  to 
appellant,  as  shown  by  the  contract,  was  a 
payment  of  her  share  of  the  capital  of  said 
partnership.  It  was  further  adjudged,  or- 
dered, and  decreed  that  the  cause  be  referred 
to  a  master  commissioner,  who  should  take, 
state,  and  settle  necessary  and  proper  ac- 
counts, to  the  end  that  the  partnership  af- 
fairs be  finally  wound  up  and  settled. 

The  simple  question  presented  is:  Does 
the  contract  of  September  12,  1904,  create  a 
partnership,  or  is  it  simply  the  written  evi- 
dence of  the  sale  and  purchase  of  a  one-half 
Interest  in  the  profits  of  an  already  establish- 
ed and  going  business? 

It  appears  from  the  proof  in  the  cause 
that  appellant  regarded  tbe  arrangement  be- 
tween him  and  appellee  as  a  partnership,  and 
so  spoke  of  it  The  correspondence  between 
the  parties  in  an  attempted  settlement  out 
of  court  proceeded  upon  that  idea;  and  all 
the  facts  and  circumstances  surrounding 
these  parties  prior  to  and  after  the  contract 
was  entered  into,  if  more  than  a  reading  of 
the  contract  as  a  whole  were  needed,  leave 
no  doubt  that  It  established  a  partnership, 
and  that  both  parties  to  the  contract  so  un- 
derstood it  Not  that  appellee  was  merely  a 
partner  in  the  profits  of  the  business,  but  a 
partner  who  had  contributed  to  the  capital 
employed  therein  and  was  also  to  contribute 
her  services,  etc.,  and  be  entitled  to  share  In 
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ttie  prolltB  of  the  business,  and  Hable,  as 
well  as  appellant,  for  losses,  if  any. 

It  is  only  necessary,  we  think,  to  consider 
some  of  the  nncontroverted  facts  and  circum- 
stances which  are  of  vital  importance  to 
show  that  this  is  the  fair  and  equitable  con- 
struction of  this  contract.  In  the  first  place, 
appellant  had  theretofore  only  run  his  "ready 
to  wear"  department  about  four  months  In 
any  one  year,  and  it  oould  not  therefore  be 
considered  an  established  business,  wlille  the 
contract  provided  for  the  conduct  of  the  busi- 
ness all  the  year  round — an  undertaking  new 
not  only  .to  appellee  but  to  appellant 

The  question  naturally  arises :  Why  should 
appellee  have  been  willing  to  pay  $1,000  for 
the  privilege  of  sharing  In  the  profits  of  this 
undertaking,  when  she  could  not  know  what 
the  profits  would  be,  if  any,  and  when  a 
partnership  in  the  profits  only  might,  by  the 
death  of  either  party  or  other  cause,  be  ter^ 
minated  the  next  day,  or,  if  still  later,  before 
any  profits  were  made,  whereby.  In  either 
event,  she  would  have  paid  appellant  her 
$1,000  and  could  get  back  no  part  of  it? 
According  to  appellant's  view,  appellee  bor- 
rowed the  money  and  put  a  deed  of  trust  on 
her  property,  in  order  to  pay  him  $1,000  for 
the  privilege  of  sharing  equally  with  him  the 
profits  of  a  business  conducted  on  a  capital 
of  $1,000  only,  of  which  $588.95  was  old  stock. 
Appellee  had  been  successful  in  her  calling, 
and  had  accumulated  some  property;  and  it 
Is  unreasonable  to  suppose  for  one  moment 
that  she,  or  any  one  else  with  any  sort  of 
business  capacity,  would  have  agreed  to  en- 
ter into  a  business  arrangement  so  uninvit- 
ing. On  the  other  hand,  appellee's  version 
of  the  transaction  is  entirely  reasonable,  viz., 
that  she  agreed  to  contribute  $1,000  to  the 
capital  to  be  employed  in  the  undertaking, 
also  her  time  and  services,  and  bear  herself 
"the  expense  of  altering  garments,"  while 
appellant  was  to  furnish  a  like  amount  of 
capital,  the  storeroom  in  which  the  business 
was  to  be  conducted,  "the  use  of  his  clerks  to 
sell  the  goods,"  all  other  expenses  to  be 
borne  jointly,  and  the  profits  of  the  business 
were  to  be  shared  equally  by  both.  If  ap- 
pellee was  only  purchasing  the  right  to  share 
equally  with  appellant  the  profits  of  his 
"ready  to  wear"  department,  why  the  provi- 
sion in  the  contract  that  he  should  "furnish 
a  like  amount  of  capital  for  running  said  de- 
partment"? And  for  what  reason  was  the 
second  paragraph  of  clause  0  inserted,  viz., 
"that  if  ever  the  department  proves  unsuc- 
cessful, and  it  is  agreed  to  abolish  the  same, 
the  stock  on  hand  shall  be  sold  and  equal 
division  made"?  If  the  parties  were  not  to 
contribute  an  equal  amount  of  capital,  It  is 
inconceivable  that  appellant  would  have  in- 
serted in  the  contract  (written  by  himself)  a 
provision  for  a  sale  of  the  stock  on  hand, 
and  equal  division  on  dissolution,  as  the  capi- 
tal went  to  the  purchase  of  the  stock,  and  an 
^ual  division  would  embrace  a  division  of 
the  capital,  profits,  and  all  other  assets  of 


the  partnership.  He  admits  in  bis  answer 
that  stock  on  hand  represented  *^ot  only  cash 
capital  advanced  by  defendant  (appellant;* 
but  accrued  and  undivided  profits."  Clearly 
appellee  would  not  be  entitled  to  a  divisioa 
of  the  proceeds  arising  from  the  stock  on 
hand  at  dissolution,  if  she  was  only  admitted 
as  a  partner  in  profits.  It  was  agreed  "that 
at  the  first  of  each  January  stock  shall  be 
taken  in  the  department  and  profits  deter- 
mined," and  if  appellee  only  purchased  an  in- 
terest in  profits,  and  was  not  to  furnish  a 
part  of  the  capital  to  run  the  business,  it  is 
again  inconceivable  that,  when  such  an  ac- 
counting was  had  and  it  was  found  that 
there  were  profits  undivided,  such  undivided 
profits  were  to  be  "equally  credited  to  the 
accounts  of  both  parties  to  be  further  used 
in  the  business." 

The  theory  of  appellant  as  to  what  was  in- 
tended and  understood  between  him  and  ap- 
pellee, when  they  entered  into  their  agree- 
ment and  after,  is  wholly  inconsistent  with 
the  provisions  of  their  written  contract 

In  order  that  persons  may  be  partners  In 
the  legal  acceptation  of  the  word,  it  is  req- 
uisite that  they  shall  share  something  by 
virtue  of  an  agreement  to  that  effect,  and 
that  that  which  they  have  agreed  to  share 
shall  be  the  profit  arising  from  some  pre- 
determined busipess,  engaged  in  for  their 
common  benefit  An  agreement  that  some- 
thing shall  be  attempted  with  a  view  to  gain, 
and  that  the  gain  shall  be  shared  by  the 
parties  to  the  agreement,  is  the  grand  char- 
acteristic of  every  partnership,  and  is  the 
leading  feature  of  nearly  every  definition  of 
the  term.  Jones  v.  Murphy,  93  Va.  214^  24 
S.  B.  825,  and  authorities  there  cited. 

It  is  not  essential  to  constitute  a  partner- 
ship that  the  parties  are  by  agreement  to 
share  in  the  losses  of  the  business.  It  is 
sufilcient  if  they  are  to  have  a  community  of 
Interest  in  the  profits  as  such,  and  that 
where  a  party  to  the  agreement  was  entitled 
to  an  interest  in  the  profits,  tlds  would  en- 
title him  to  an  account  to  ascertain  the  re- 
sult of  the  enterprise.  Cothran  v.  Marma- 
duke  &  Brown,  60  Tex.  370,  cited  in  Jones 
V.  Murphy,  supra. 

It  h*as  been  repeatedly  held  that  where  the 
parties  entered  into  an  agreement  by  which 
the  one  was  to  furnish  the  capital  and  the 
other  his  services,  the  profits  to  be  divided 
between  them,  and  no  special  contract  was 
made  as  to  the  losses,  that  this  constituted 
a  partnership,  and  a  court  of  equity  was  a 
proper  court  for  either  party  to  apply  to  for 
a  settlement  of  the  partnership  accounta 
Lengle  v.  Smith,  48  Mo.  276. 

Here  appellee  furnished  $1,000  of  the  capi- 
tal, her  services,  and  paid  the  "expenses  of 
altering  garments,"  and  appellant  the  res- 
idue of  the  capital  employed  in  the  business, 
the  storeroom,  and  paid  the  hire  of  the  clerks 
who  sold  the  goods,  "all  other  expenses  be- 
ing borne  equally."  The  undivided  profits  on 
the  1st  of  January  of  each  year,  during  the 
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continuance  of  the  business,  remained  for 
farther  use  in  the  business,  and  the  parties 
became  equal  owners  in  the  resulting  profits. 

It  is  true  that  a  mere  participation  in  prof- 
its does  not  always  constitute  the  participant 
a  partner,  but  the  principles  of  the  law  of 
partnership  lead  to  the  conclusion  that  if  a 
trader  makes  an  arrangement  in  regard  to  a 
commercial  business  with  another,  by  rea- 
son of  which  that  other  becomes  interested 
as  owner  in  the  resulting  profits,  while  they 
are  undivided  and  remain  as  profits,  the 
two  are  partners;  the  general  rule  being 
that  to  constitute  a  partnership  there  must 
be  a  community  of  interests  inter  sese,  and 
that  the  parties  should  share  the  profits  and 
losses.  Jackson  v.  Haynie's  Adm'r,  106  Va. 
365,  56  S.  E.  148. 

Had  not  the  eighth  clause  of  the  contract 
before  us  been  inserted,  it  would  not  have 
affected  the  residue  of  the  contract,  for  the 
reason  that,  if  an  agreement  be  entered  into 
by  two  or  more  parties  constituting  a  part- 
nership, each  partner  woul^  be  entitled  to 
share  in  the  profits,  and  would  have  also  to 
share  the  losses  in  the  business,  without  a 
provision  to  that  effect  in  the  agreement,  as 
the  law  would  Impose  that  burden  upon  him. 
Were  such  a  provision  in  the  agreement  nec- 
essary to  constitute  a  partnership,  the  eighth 
clause  of  the  contract  in  this  case  was  clear- 
ly sufiiclent  to  hold  appellee  liable  for  losses, 
if  any,  in  the  business  to  be  conducted  un- 
der the  contract 

We  are  of  opinion  that  any  other  con- 
Btmction  of  this  contract  than  that  put  up- 
on it  by  the  learned  Judge  of  the  corporation 
court  would  be  inconsistent  with  its  terms; 
and  that  the  construction  contended  for  by 
appellant  would  be  unfair,  unjust,  and  in- 
equitable. The  decree  complained  of  Is  there- 
fore without  error,  and  must  be  afllrmed. 

Ajffirmed. 
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(Supreme  Court  of  Appeals  of  Virginia.    Nov. 
21,  1907.) 

1.  TBIAIr-lNBTBT7CnON9— EVIDERCB    TO    SUS- 
TAIN. 

An  instruction  asked  by  defendant  In  an 
action  for  drllllDg  a  well,  predicated  on  the  fact 
that  be  bad  instructed  the  contractor  to  stop 
boring  after  a  specified  depth  liad  been  reached, 
was  properly  refused,  where  defendant  himself 
testified  that  he  never  directed  the  contractor 
to  stop  work. 

fEd.  Note.— For  cases  in  point,  see  Oent.  Dig. 
vol.  46,  Trial,  §S  596,  597.  604.] 

2.  Contracts— Actions— Instructions. 

Where,  in  an  action  for  drilling  a  well  un- 
der a  contract  which  gave  the  owner  the  ripht 
to  stop  the  contractor  at  any  time,  the  owner 
testified  that  he  did  not  stop  the  contractor  be- 
cause of  reliance  on  representations  made  by 
him,  an  instruction  that  the  burden  was  on  the 
owner  to  prove  that  a  representation  made  by 
the  contractor  was  untrue,  and  that  the  owner 
was  misled  thereby,  was  not  objectionable  as 
Imputing  to  the  owner  a  theory  of  defense  which 
he  did  not  entertain  and  which  there  was  no 
evidence  to  support. 


Error  to  Circuit  Court,  Augusta  County. 

Action  by  Samuel  Lindsay  against  Thomas 
P.  Grasty.  There  was  a  judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Fltzhugh  Elder,  for  plaintiff  in  error. 
Timberlake  &  Nelson,  for  defendant  in  error. 

KEITH,  P.  This  was  an  action  in  assump- 
sit brought  in  the  circuit  court  of  Augusta 
county  by  Samuel  Lindsay  against  Thomas 
P.  Grasty  to  recover  the  sum  of  $325.  The 
defendant  pleaded  nonassumpsit,  and  a  jury 
being  impaneled  found  a  verdict  in  favor  of 
the  plaintiff  for  $825,  to  which  a  writ  of 
error  was  allowed  by  one  of  the  judges  of 
this  court 

Lindsay  and  Grasty  entered  Into  a  written 
contract  on  the  28th  day  of  April,  1905,  by 
which  Lindsay  undertook  to  bore  a  well  on 
the  premises  of  Grasty.  So  much  of  the  con- 
tract as  Is  material  to  the  issue  before  us  19 
as  follows:  "•  •  •  The  said  Lindsay 
agrees  to  begin  the  work  at  once  and  to  car- 
ry it  on  continuously  to  completion  and  to  the 
production  of  a  satisfactory  flow  of  water, 
unless  the  work  shall  be  stopped  by  the  party 
of  the  first  part;  the  party  of  the  first  part 
agrees  to  pay  for  said  work  at  the  rate  of 
$2.50  per  foot  in  cash  upon  the  completion  of 
the  work,  whether  the  same  shall  be  stopped 
by  the  party  of  the  first  part  or  shall  be  con- 
tinued to  .completion  and  agrees  to  pay  the 
amount  above  stipulated  in  cash  upon  the 
completion  of  the  work." 

After  the  well  had  been  bored  to  a  depth 
of  nearly  600  feet,  at  a  cost  of  $1,250,  all  of 
which  has  been  paid,  Grasty  began  to  doubt 
whether  or  not  a  supply  of  water  could  be  ob- 
tained at  that  point  He  thereupon  consult-  ' 
ed  Charles  Catlett,  a  geologist  of  repute,  who 
advised  him,  after  an  inspection  of  the  prem- 
ises, that  the  inclination  of  the  limestone 
rock  at  that  point  was  such  as  to  render  it 
exceedingly  improbable  that  water  would  be 
found.  Grasty  went  then  to  Lindsay,  and 
had  some  conversation  with  him  upon  the 
subject,  informed  him  of  his  fears  and  of  the 
opinion  of  Mr.  Catlett,  and  said  to  him  that 
he  did  not  care  to  go  beyond  the  500  feet 
Lindsay  continued  to  bore,  and  informed 
Grasty  that  in  his  opinion  they  had  gotten 
through  the  inclined  strata  of  rock,  and  had 
reached  fiat  rock.  Grasty  it  seems  was 
doubtful  whether  or  not  this  conclusion  was 
correct,  and  so  expressed  himself,  according 
to  his  testimony,  to  Lindsay,  who  replied  to 
him:  "I  know  that  the  drill  is  now  in  flat 
rock." 

Grasty,  In  his  cross-examination,  in  reply 
to  the  questicm,  "Did  you  ever  at  any  time 
exercise  your  right,  under  the  contract,  and 
stop  Lindsay  from  the  work?*  replied:  "No; 
I  cannot  say  that  I  stopped  him.  He  came 
and  said,  'Mr.  Grasty,  I  have  another  job 
over  in  Albemarle.'  And  I  said,  *You  had 
better  take  it'  I  was  willing  for  him  to  re- 
sume drilling  on  his  return  if  he  could  prove 
to  me  definitely  that  he  was  In  flat  rock." 
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And,  further,  In  the  course  of  his  examina- 
tion, the  defendant  testified  that  the  plaintiil 
never  did  at  any  time  in  express  terms  agree 
that  the  boring  of  the  well  beyond  the  depth 
of  500  feet  was  to  be  at  the  rislt  and  cost 
of  plaintiff,  and  without  charge  in  the  event 
the  Tock  beyond  tliat  depth  could  not  be 
shown  to  be  flat  or  horizontal  to  defendant's 
satisfaction;  but  that  this  was  the  Inference 
drawn  by  defendant  from  the  statement  of 
plaintiff  that  he  had  struck  flat  rock,  and 
that  he  was  willing  to  risk  his  reputation 
as  a  well  digger  upon  it  Defendant  further 
testified  on  cross-examination  that  "his  posi- 
tion in  this  case  is  Just  this:  That  he  ex- 
pected the  plaintiff  to  stop  when  he  reached 
a  depth  of  500  feet;  that  he  did  not  stop 
plaintiff  at  the  depth  of  500  feet,  because  at 
or  about  the  time  the  well  reached  that 
depth  plaintiff  told  him  that  he  had  struck 
flat  rock;  that  relying  upon  this  representa- 
tion, which  he  now  believes  to  have  been  un- 
true, he  forebore  to  stop  plaintiff  and  allowed 
him  to  continue;  that,  but  for  such  represen- 
tation by  the  plaintiff,  he  would  have  stopped 
him,  as  he  had  the  right  to  do  under  his  con- 
tract, at  the  depth  of  500  feet" 

The  plaintiff  testified  that  the  point  at 
which  he  began  boring  was  designated  by  the 
defendant;  that  the  first  stratum  of  lime- 
stone rock  which  he  encountered  was  slant- 
ing ;  that  this  was  readily  determined  by  the 
way  the  bit  struck  upon  it ;  that  there  is  no 
difiSculty  whatever  in  telling  how  rock  lieB— 
whether  fiat  or  slanting  at  an  angle— as  the 
bit  used  in  boring  is  constantly  turned  and 
the  edge  only  bites  into  the  rock  when  it  Is 
first  encountered,  and  it  Is  only  when  the 
hole  has  gotten  a  good  start  that  it  begins  to 
strike  squarely ;  that  Mr.  Grasty  was  present 
frequently  during  the  drilling  operations,  and 
asked  a  great  many  questions,  which  he,  the 
plaintiff,  always  answered  gladly;  that  the 
well  was  frequently  tested  from  time  to  time 
in  the  presence  of  the  defendant ;  that  when 
he,  the  plaintiff,  had  bored  through  two  strata 
of  rock,  he  got  a  supply  of  water  which  he 
thought  would  probably  be  sufllcient;  that 
the  well  was  tested  with  a  pump,  and  the 
defendant  said  that  he  desired  more  water 
and  wanted  the  well  drilled  deeper ;  that  the 
depth  of  the  well  at  this  time  was  nearly  500 
feet;  that  the  drilling  was  accordingly  con- 
tinued into  the  next  or  third  stratum  of  lime- 
stone rock;  that,  when  this  last  stratum  of 
rock  was  encountered,  the  bit  struck  it 
squarely  all  around,  thus  indicating  that  the 
rock  presented  a  flat  surface  at  the  point  of 
the  bit:  that  he  told  Mr.  Grasty  that  the  bit 
had  struck  flat  rock;  that  it  was,  of  course, 
impossible  for  him  or  any  one  else  to  tell  the 
extent  of  the  flat  rock,  or  to  tell  anything 
about  its  slope,  except  at  the  point  of  the  bit ; 
that  when  the  well  reached  a  depth  of  630 
feet,  or  about  that  time,  he,  the  plaintiff,  re- 
ceived a  letter  from  a  gentleman  in  Albe- 
marle— a  Mr,  Patterson — requesting  him  to 


drill  a  well  for  him  at  bis  place  near  Char- 
lottesville; that  plaintiff  told  defendant  of 
Mr.  Patterson's  request,  and  asked  defendant 
if  he  would  allow  him  to  move  his  machinery 
to  Albemarle  and  bore  this  well  for  Mr.  Pat- 
terson, and  then  return  and  complete  d^end- 
ant's  well ;  that  defendant  said  that  he  wonld 
permit  plaintiff  to  do  this,  provided  he 
would  return  as  soon  as  possible  and  com- 
plete his  well ;  that  plaintiff  thereupon  went 
to  Albemarle  and  bored  Mr.  Patterson's  well, 
and  when  he  returned  he  notlfled  defendant 
that  he  was  ready  to  complete  the  work  on 
his  well;  that  defendant  said  tibat  he  had 
installed  a  gasoline  engine  and  ptimp  and 
wanted  to  test  the  supply  of  water  already  ob- 
tained before  he  had  any  more  work  done; 
that  some  time  after  this,  the  defendant  hav- 
ing paid  only  $1,000,  plaintiff  asked  him  to 
pay  the  balance;  that  defendant  stated  that 
he  had  no  money  on  hand,  but  would  ^ve  a 
note  for  $250,  which  he  would  pay  in  a  short 
time;  that  plaintiff  agreed  to  this,  and  the 
note  was  taken  and  discounted  and  was  paid 
when  it  fell  due ;  that  up  to  this  time  plain- 
tiff had  never  heard  one  word  from  the  de- 
fendant as  to  any  dispute  about  the  well  or 
the  amount  due,  or  any  claim  on  the  part  of 
the  defendant  that  he,  the  plaintiff,  had  made 
any  untrue  statement  or  representations  as 
to  the  character  of  the  rock  in  which  he  had 
bored;  that  the  flrst  intimation  he  had  of 
any  trouble  was  when  the  note  was  given; 
that  the  note  was  not  given  or  accepted  in 
full  payment  of  the  balance  due  on  account  of 
the  well ;  that  the  amount  paid  him  was  $1,- 
250,  which  was  paid  in  three  payments ;  that 
the  balance  due  is  $325 ;  and  that  he  tried  re^ 
peatedly  to  get  defendant  to  pay  this  balance^ 
but  defendant  refused  to  do  so,  saying  that 
he  would  pay  it  when  it  was  prov^i  to  him 
that  the  last  stratum  of  rode  was  flat 

Upon  this  evidence,  defendant  asked  the 
court  to  give  the  following  instruction :  •The 
court  Instructs  the  Jury  that  if  they  believe 
from  the  evidence  that  the  defendant,  Thomas 
P.  Grasty,  Instructed  the  plaintiff,  Samuel 
Lindsay,  to  stop  boring  the  well  on  the  Grasty 
premises  after  a  depth  of  500  feet  had  been 
reached,  as  he  had  a  right  to  do  under  the 
contract  relating  to  the  boring  of  said  well, 
and  that  said  500  feet  of  well  had  been  paid 
for,  and  that  the  boring  after  said  depth 
of  500  feet  had  been  reached  was  upon  the 
guaranty  by  the  said  plaintiff,  Lindsay,  to 
the  defendant,  Grasty,  that  he,  the  said  Lind- 
say, was  then  boring  In  a  horizontal  or  flat 
strata  of  rock,  then  they  must  flnd  for  the 
defendant,  unless  they  further  believe  from 
the  evidence  that  said  Lindsay,  as  a  matter 
of  fact,  after  said  500  feet  had  been  reached, 
was  actually  boring  in  a  horizontal  or  flat 
strata  of  rock. 

This  instruction  was  rejected  by  the  court 
It  could  not  have  done  otherwise.  It  is  predi- 
cated upon  the  fact  that  Thomas  P.  Grasty 
instructed  the  plaintiff  to  stop  boring  after  a 
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depth  of  500  feet  had  been  reache<l.  In  the 
face  of  Grasty's  own  testimony  that  he  had 
never  directed  Lindsay  to  stop  the  work. 

The  court  gave  to  the  Jury  the  following  in- 
struction: 'The  court  Instructs  the  jury 
that  under  the  contract  between  the  plalntill 
and  the  defendant  hi  Issue  in  this  case,  the 
defendant  had  the  absolute  right  to  stop  the 
plaintiff  from  boring  the  well  at  any  time  he 
saw  fit  to  do  so.  And,  if  the  defendant  claims 
that  be  would  have  exercised  this  right  and 
stopped  the  plaintiff,  but  for  a  representation 
made  to  him  by  the  plaintiff,  the  burden  is 
on  the  defendant  to  prove  by  a  preponderance 
of  evidence  to  the  satisfaction  of  the  Jury 
that  such  representation  was  as  a  matter  of 
fact  untrue,  and  that  the  defendant  relied  up- 
on and  was  misled  by  such  representation. 
Unless  the  defendant  has  proven  both  of  these 
facts  by  a  preponderance  of  evidence  to  the 
satisfaction  of  the  jury,  the  jury  must  find  a 
verdict  In  favor  of  the  plaintiff." 

We  think  there  was  no  error  in  this  in- 
struction.'  Plaintiff  in  error  complains  that 
the  instruction  is  grossly  misleading  and  er- 
roneous, first,  because  It  imputed  to  the  de- 
fendant a  theory  of  defense  which  he  never 
entertained,  and  which  there  is  no  evidence 
to  support ;  and,  second,  because  it  instructs 
the  jury  erroneously  upon  such  theoretical  de- 
fense. 

That  there  Is  evidence  to  suppott  It  appears 
from  the  testimony  of  the  defendant  himself, 
as  follows:  "That  he  did  not  stop  plaintiff 
at  the  depth  of  500  feet,  because  at  or  about 
the  time  the  well  reached  that  depth  plaintiff 
told  him  that  he  had  struck  flat  rock ;  that, 
relying  upon  this  representation,  which  he 
now  believes  to  have  been  untrue,  he  forebore 
to  stop  plaintiff,  and  allowed  him  to  continue; 
that,  but  for  such  representation  by  the  plain- 
tiff, he  would  have  stopped  him,  as  he  had 
the  right  to  do  under  his  contract,  at  the 
depth  of  500  feet" 

Upon  this  evidence,  and  guided  by  this  in- 
struction, the  jury  found  a  verdict  fop  the 
plaintiff  for  the  sum  of  $325,  upon  which  the 
circuit  court  entered  judgment. 

We  find  no  error  to  the  prejudice  of  plain- 
tiff in  error,  and  the  judgment  of  the  circuit 
court  Is  affirmed. 

Affirmed* 
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1  New  TbtaI/— Newly  DiscovKBEn  Evidence 

—Counter  Affidavits. 

On  a  motion  for  new  trial  for  newly  dis- 
ooverM  evidence,  counter  affidavits  may  be  con- 
sidered. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37.  New  Trial,  §  311.] 

2.  Save— Natube  of  Evidence. 

The  Mwly  discovered  evidence  which  will 
warrant  the  granting  of  a  new  trial  must  be 


such  as  ought  on  another  trial  to  produce  a 
different  result. 

[Ed.  Note.~For  cases  in  point,  see  Cent.  Dig. 
vol.  37.  New  Trial,  S  22a] 

3.  SAine. 

Newly  discovered  evidence  which  discredits 
witnesses  of  the  successful  party  by  showing 
that  the  witnesses  testified  falselv,  and  that  It 
was  impossible  for  them  to  have  been  witnesses 
to  the  fact  testified  to  by  them  under  the  cir- 
cumstances disclosed,  does  not  require  the  grant- 
ing of  a  new  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  New  Trial,  K  221,  222.] 

Error  to  Circuit  Court,  Rockingham  County. 

Action  by  Wilson's  executor  against  one 
Keckley.  There  was  a  Judgment  for  defend- 
ant, and  plaintifT  brings  error.    Affirmed. 

Ed.  C.  Marts  and  D.  O.  Dechert,  for  ap- 
pellant   Conrad  &  .Conrad,  for  appellee. 

BUCHANAN,  J.  The  first  question  raised 
on  this  writ  of  error  Is  whether  or  not,  upon 
the  motion  to  set  aside  the  verdict  on  the 
ground  of  newly  discovered  evidence,  it  was 
error  in  the  court  in  passing  upon  that  mo- 
tion to  consider  counter  affidavits. 

It  was  settled  In  Nicholas'  Case,  01  Va. 
741,  752,  21  S.  E.  364,  that  such  affidavits 
may  he  considered  by  the  court  In  determin- 
ing whether  or  not  a  new  trial  should  be 
granted  on  that  ground. 

The  motion  to  set  aside  the  verdict  and 
award  a  new  trial  because  of  the  newly  dis- 
covered evidence  was  overruled,  and  this  ac 
tion  of  the  court  is  also  assigned  as  error. 

The  only  issue  in  the  case  was  whether 
or  not  the  bond  upon  which  the  motion  for 
Judgment  was  based  had  been  paid.  Upon 
the  trial  the  defendant  introduced,  among 
others,  two  witnesses,  Clatterbuck  and  Lan- 
des,  who  testified  that  they  were  present 
when  the  bond  in  suit,  or  one  of  like  amount, 
was  paid,  the  circumstances  under  which  the 
payment  was  made,  and  that  they  were  call- 
ed upon  by  Capt  Wilson,  the  obligee  in  the 
bond  sued  on,  to  witness  the  fact  that  It 
had  been  paid,  as  the  '*note"  was  at  the 
obligee's  shop,  and  not  at  his  house,  where 
the  payment  was  made,  and  that  he  was 
dressing  and  in  a  hurry  to  go  to  the  Springs, 
and  did  not  have  time  to  get  it,  but  would 
mark  it  satisfied  and  surrender  it  to  the  de- 
fendant. The  plaintiff,  in  opposition  to  this, 
testl^ed  that  in  several  conversations  he  had 
with  the  defendant  in  reference  to  the  bond 
he  claimed  to  have  paid  the  note  to  the 
obligee  in  his  barnyard  while  he  was  get- 
ting his  buggy  and  horse  to  go  to  Sparkling 
Springs;  that,  as  be  understood  the  defend- 
ant, he  did  not  claim  that  any  one  else  was 
present  at  that  time;  and  that  the  only  per- 
son by  whom  he  could  prove  the  payment  was 
a  Mr.  Leake,  who  took  his  place  in  the  tan- 
nery where  he  was  employed  while  he  went 
out  at  the  dinner  hour  to  make  the  payment. 
*  The  newly  discovered  evidence  upon  which 
the  plaintiff  relies  tends  to  prove.  In  the  lan- 
guage of  his  petition  for  the  writ  of  error: 
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**(1)  That  on  tbe  9th  day  of  Angust,  1901, 
when  Wilson  went  to  Sparkling  Springs,  and 
the  only  date  upon  which  the  payment  claim- 
ed could  have  occurred  at  all  with  any  of  the 
attendant  circumstances  narrated  by  defend- 
ant's witnesses,  Keckley  (the  defendant)  was 
not  at  work  at  the  tannery,  •  •  •  This 
disposes  at  once  of  Clatterbuck,  who  claims 
to  have  been  obliged  to  wait  to  see  Keckley 
until  he  should  have  stopped  work  for  the 
noon  hour,  and  to  have  actually  Joined  him 
on  his  way  from  work  at  the  tannery,  and  of 
Landes,  who  as  claimed  by  him  and  Clatter- 
buck  came  from  the  tannery  with  Keckley. 

"(2)  That  at  the  time  when  It  is  claimed 
by  these  witnesses  the  payment  was  made 
Wilson  was  at  the  home  of  Miss  Points — not 
at  his  own  house — and  the  payment  could 
not  therefore  have  beenjnade. 

"(3)  That  Wilson  did  not  change  his  cos- 
tume before  leaving  town,  and  therefore  the 
testimony  of  Glatterbuck  and  Landes  that  he 
was  dressing  to  go  to  the  Springs  when  the 
alleged  payment  was  made  could  not  be  true. 
*    •    * 

•*(4)  That  at  the  time  of  said  alleged  pay- 
ment the  witness  Glatterbuck  was  not  in 
the  town  of  Harrisonburg  at  all.    ♦    •    ♦»» 

The  object  of  the  newly  discovered  evi- 
dence was  manifestly  to  discredit  the  wit- 
nesses Glatterbuck  and  Landes,  who  had  tes- 
tified at  the  trial  that  they  were  present 
when  the  debt  sued  for  was  paid.  None  of 
the  newly  discovered  witnesses  knew  any- 
thing about  the  fact  hi  Issue.  Their  state- 
ments were  as  to  other  facts,  which.  If  true, 
tended  to  show  that  Glatterbuck  and  Landes 
had  testified  falsely,  as  It  was  impossible  for 
them  to  have  been  witnesses  to  the  payment 
of  the  debt  at  the  time  and  under  the  cir- 
cumstances disclosed  by  their  evidence.  The 
object  of  this  newly  discovered  evidence  was 
not  only  to  discredit  Glatterbuck  and  Landes, 
but  it  is  not  at  all  clear  that  upon  a  new  trial 
it  ought  to  produce  a  different  result,  es- 
pecially in  the  light  of  the  counter  afildavits 
— Indeed,  it  could  not  do  so  unless  the  jury 
believed  that  those  witnesses  were  willfully 
swearing  falsely. 

With  respect  to  granting  new  trials  on  the 
ground  of  after-discovered  evidence,  there 
are  certain  principles  of  law  which  must  be 
considered  as  settled.  Among  these  are 
that  the  evidence  must  be  such  as  ought  on 
another  trial  to  produce  an  opposite  result 
on  the  merits,  and  that  it  must  not  be  merely 
for  the  purpose  of  impeaching  or  discrediting 
a  witness  on  the  opposite  side.  Thompson  v. 
Commonwealth,  8  Grat  637,  641;  St  John's 
Ex'r  V.  Alderson,  32  Grat  140;  Wynne  v. 
Newman's  Adm'r,  75  Va.  811 ;  Nicholas'  Case, 
91  Va.  741,  21  S.  B.  364. 

Applying  these  principles  to  the  motion  for 
the  new  trial,  we  are  of  opinion  that  the  cir- 
cuit court  did  not  err  In  overruling  the  same,- 
and  that  the  Judgment  complained  of  should 
fflrmed. 
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L  WllXa— CODICID— OONSTBUCnON. 

Testatrix,  by  the  fourth  cUase  of  her  will, 

grovicfed  for  the  cancellation  and  surrender  by 
er  executor  to  the  obligors  of  all  notes,  bondp, 
or  other  evidences  of  debt  belonging  to  her  and 
remaining  unpaid  at  the  date  of  her  death,  from 
whomsoever  due.  Testatrix  executed  a  codicil, 
revoking  such  clause  and  providing  In  lieu  there- 
of a  direction  that  any  note  or  other  evidences 
of  indebtedness  remaining  unpaid  at  the  date  of 
her  death  from  certain  specified  individuals,  in- 
cluding complainant,  should  be  canceled  and  sur- 
rendered by  her  executor  to  the  obligors  in  full 
satisfaction  thereof.  At  her  death  testatrix  held 
the  obligations  of  all  the  persons  named  in  ttte 
codicil,  except  complainant,  who  was  not  indebt* 
ed  to  her,  but  was  indebted  to  another  on  an 
unmatured  obligation  secured  by  a  mortgage  on 
her  farm.  Complainant  was  related  to  testatrix, 
but  the  other  beneficiaries  under  the  codicil  were 
mere  borrowers  of  her  money.  Held^  that  the 
codicil  did  not  create  an  obligation  on  the  part 
of  the  executor  to  purchase  complainant's  debt 
from  the  holder  ana  cancel  the  same. 
2.  Same— Intent. 

In  the  construction  of  a  will,  the  inquiry  is, 
not  what  testator  intended  to  express,  but  what 
the  words  used  do  express. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  S  956.] 

8.  Same— "SuBBENDER.'* 

Where  a  codicil  directed  that  the  executor 
should  surrender  certain  evidences  of  indebted- 
ness against  specified  legatees,  the  word  "sur- 
render" impliea  possession  on  the  part  of  testa- 
trix, so  as  to  exclude  debts  which  testatrix  did 
not  own. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  8»  pp.  6819-6821.] 

4.  Same— ••Cancel." 

The  word  "cancel"  as  used  in  a  codicil  di- 
recting cancellation  of  certain  debts  owing  by 
legatees  to  testatrix,  implied  a  forgiveness  and 
obliteration  of  the  debt,  and  excluded  the  Idea  of 
payment 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  pp.  949-951.] 

Appeal  from  Circuit  Court,  Augusta  Ooimty. 

Bill  by  Margaret  Gibson  Brown  against 
B.  V.  Gibson's  executor.  From  a  decree  in 
favor  of  defendant,  complainant  appeals.  Af- 
firmed. 

A.  C.  Braxton  and  Taylor  McCoy,  for  ai^ 
pellant  Richard  S.  Ker  and  Hugh  H.  Kerr, 
for  appellee. 

HARRISON,  J.  This  appeal  involveB  an 
interpretation  of  the  second  clause  of  the 
codicil  to  the  will  of  Miss  B.  V.  Gibson,  de- 
ceased, which  reads  as  follows: 

••And  I  do  also  hereby  revoke  the  devises 
and  bequests  contained  In  the  fourth  clause 
of  my  said  will,  and  desire  to  completely 
cancel  and  annul  all  the  provisions  of  said 
fourth  clause  of  my  said  will;  and  in  lieu 
thereof,  I  direct  that  any  note  or  notes, 
bond  or  bonds,  or  other  evidences  of  In- 
debtedness which  may  remain  unpaid  at  the 
date  of  my  death  from  the  following  named 
Individuals,  viz:  Joseph  M.  Hogshead,  N. 
D.  McCormlcls,  Wm.  G.  McKemy,  George  W. 
Jenkins,  John  A.  Frenger,  George  W.  Dicsb 
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Fanny  Dice,  Wm.  H.  Cochran,  Charles  D. 
Whltesell,  R.  P.  McPheeters,  H.  J.  WUliamg 
and  Margaret  Gibson  Brown,  my  executor 
shall  cancel  and  surrender  all  such  obliga- 
tions to  the  obligors  in  full  satisfaction  and 
payment  thereof." 

This  codicil,  as  shown  on  Its  face,  was  In 
lieu  of  the  fourth  clause  of  the  testatrix's 
will,  which  was  in  these  words: 

''I  direct  that  all  notes,  bonds  or  other 
eTidences  of  Indebtedness  now  due  to  me 
from  any  source  whatsoever,  and  which  may' 
remain  unpaid  at  the  date  of  my  death, 
either  as  to  principal  or  interest,  my  executor 
hereinafter  named  shall  cancel  and  surren- 
der to  the  obligors  in  full  satisfaction  and 
payment  thereof." 

It  appears  from  the  record  that  the  testa- 
trix, at  the  time  of  her  death,  held  the  ob- 
ligations of  all  the  persons  named  in  the  cod- 
icil, except  the  appellant,  Margaret  Gibson 
Brown,  who  was  in  no  way  indebted  to  her, 
and  that  all  of  such  persons,  except  the  ap- 
pellant, who  was  a  second  cousin,  were  in 
no  way  related  to  the  testatrix,  but  were 
merely  borrowers  of  her  money.  It  further 
appears  that  at  the  time  of  the  death  of  the 
testatrix  the  appellant  was  indebted  to  Wash- 
ington &  Lee  University  in  the  principal  sum 
of  $7,250,  which  was  secured  on  her  farm  near 
Salem,  Va^  and  had  been  so  indebted  for  sev- 
eral years  prior  to  that  date. 

The  contention  of  the  appellant  is  that  by 
the  terms  of  the  codicil  in  question  it  is  the 
duty  of  the  executor,  not  only  to  cancel  and 
surrender  such  obligations  of  the  parties 
named  therein  as  belonged  to  the  testatrix, 
but  to  acquire  out  of  the  moneys  of  her 
estate  all  the  evidences  of  indebtedness  of 
all  of  the  parties  named  in  the  codicil, 
whether  belonging  to  the  testatrix  or  any 
one  else,  and  after  acquiring  such  obliga- 
tions to  then  cancel  and  surrender  them  to 
the  obligors  therein,  and  that  it  is  there- 
fore the  duty  of  the  executor  to  acquire  the 
outstanding  obligations  mentioned  of  the  ap- 
pellant to  Washington  &  Lee  University,  and 
to  cancel  and  deliver  the  same  to  her;  it 
being  insisted  that,  unless  the  testatrix  in- 
tended to  make  the  appellant  the  beneficiary 
of  her  bounty,  the, -mention  of  her  name  In 
the  codicil  was  meaningless  and  useless. 

It  appears  that  the  testatrix  did  not,  in 
her  lifetime,  acquire  or  hold  as  part  of  her 
^tate  the  obligations  due  from  the  appel- 
lant to  Washington  &  Lee  University.  In- 
deed, those  obligations  were  not  then  due, 
and  are  not  now  due,  and  therefore  cannot  be 
acquired,  canceled,  and  surrendered  by  the 
executor  to  the  appellant,  except  by  and  with 
the  consent  of  Washington  &  Lee  University, 
and  of  any  such  consent  there  is  no  intima- 
tion of  record. 

The  fourth  clause  of  the  will  Is  very  broad, 
and  involved  the  cancellation  and  surrender 
by  her  executor  to  the  obligors  therein  of  all 
notes,  bonds,  or  other  evidences  of  debt  be- 
longing to  the  testatrix  and  remaining  un- 
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paid  at  the  date  of  her  death,  from  whom- 
soever due.  The  codicil,  which  repealed  the 
fourth  clause,  was  evidently  intended  by  the 
testatrix  to  withdraw  this  sweeping  provision 
in  favor  of  all  of  her  debtors,  and  to  limit 
such  cancellation  and  surrender  of  indebted' 
ness  to  those  objects  of  her  bounty  specific- 
ally named  in  the  codicil.  The  fourth  clause 
of  the  will,  in  speaking  of  the  debts  to  be 
canceled  and  surrendered,  uses  the  language, 
''indebtedness  now  due  to  me  from  any  source 
whatsoever,  and  which  may  remain  unpaid 
at  my  death."  The  codicil,  in  naming  the 
debts  to  be  canceled  and  surrendered,  omits 
the  words  "due  to  me,"  saying:  "I  direct 
that  any  note  or  notes,  bond  or  bonds,  or 
other  evidences  of  indebtedness  which  may 
remain  unpaid  at  the  date  of  my  death  from 
the  following  named  Individuals,"  etc. 

It  is  contended  on  behalf  of  the  appellant 
that  the  omission  from  the  'codicil  of  the 
words  "due  to  me,"  which  had  been  used 
In  the  repealed  fourth  clause,  shows  that  the 
testatrix  intended  to  Include  in  her  bene- 
faction, not  merely  such  obligations  as  appel- 
lant might  owe  her  at  the  time  of  her  death, 
but  all  the  indebtedness  of  appellant,  to 
whomsoever  It  might  be  due. 

Reading  the  first  part  of  the  codicil  alone, 
there  might  be  some  ground  for  this  con- 
tention, unreasonable  and  unusual  as  it 
seems;  but,  when  the  codicil  relating  to  this 
subject  is  read  as  a  whole,  the  ground  for 
the  contention  disappears.  The  language  of 
codicil,  taken  as  a  whole,  is,  we  thixik,  clear 
and  unambiguous.  This  being  so,  it  is  al- 
ways the  safest  mode  of  construction  to 
adhere  to  the  words  of  the  instrument.  The 
true  inquiry  is,  not  what  the  testator  intend- 
ed to  express,  but  what  the  words  used  do 
express.  Wootton  v.  Redd,  12  Grat  106; 
Burke  v.  Lee,  76  Va.  386;  Waring  v.  Bosher, 
91  Va.  286,  21  S.  E.  464. 

By  the  terms  of  the  codicil  the  parties 
therein  named  are  given  specific  legacies  of 
the  obligations  mentioned,  and  not  merely 
general  legacies  of  such  portions  of  the  tes- 
tatrix's estate  as  would  equal  the  amount  of 
such  obligations,  and  the  executor  is  directed 
"to  cancel  and  surrender  all  such  obligations 
to  the  obligors  in  full  satisfaction  and  pay- 
ment thereof."  The  language,  "my  executor 
shall  cancel  and  surrender"  such  obligations 
to  the  obligors,  seems  clearly  to  show  that 
the  purpose  of  the  testatrix  was  to  limit  the 
j>rovlsion  to  such  obligors  of  the  person  nam- 
ed as  were  owing  to  the  testatrix  herself  at 
the  date  of  her  death.  The  word  "surrender" 
presupposes  the  possession  or  ownership  of 
the  thing  to  be  surrendered.  The  testatrix 
neither  possessed  nor  owned  the  Washing- 
ton &  Lee  University  bonds,  and  It  cannot 
be  held  with  any  reason  that  she  intended, 
by  the  use  of  the  word  "surrender,"  to  make 
a  gift  of  something  she  had  no  interest  In, 
and  had  no  power  or  control  over.  If  it 
were  legally  possible  for  the  testatrix  to  de- 
vise obligations  which  formed  no  part  of  her 
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estate,  yet,  by  giving  tbe  words  she  has  osed 
their  ordinary  and  common  meaning,  no 
other  conclusion  can  be  reached  but  that  It 
was  her  intention  that  her  executor  should 
cancel  and  surrender  such  obligations  to  the 
parties  named  In  the  codicil  as  were  in  the 
possession  of  the  testatrix  at  the  date  of  her 
death  and  constituted  part  of  her  estate.  Not 
only  does  the  word  "surrender"  Imply  posses- 
sion, but  the  word  "cancel"  excludes  the  idea 
of  payment;  cancellation  being  tbe  forgiving 
and  obliteration  of  a  debt  It  not  only  is  In  no 
sense  a  payment,  but  it  Is  the  very  thing 
that  makes  the  payment  unnecessary  and  im- 
possible.   Smith  V.  Yancey,  81  Va.  88. 

It  was  clearly  contemplated  by  the  testa- 
trix that  not  only  the  appellant  but  others 
named  in  the  codicil  might  not  be  in  debt  to 
her  at  the  date  of  her  death,  for  she  directs 
her  executor  to  cancel  and  surrender  such 
obligations  of  the  parties  named  as  "remained 
unpaid  at  the  date  of  her  death."  She  may 
dlao  have  anticipated  that  new  obligations 
which  did  not  exist  at  the  date  of  the  will 
might  exist,  as  part  of  her  estate,  at  the 
date  of  her  death;  her  purpose  being  that,  if 
any  such  new  obligations  of  the  parties  nam- 
ed should  come  into  existence  before  her 
death,  they  should  be  canceled  and  surrender- 
ed, like  those  already  In  existence  were  to 
be,  if  remaining  unpaid.  If,  however,  no 
such  new  obligations  came  into  existence, 
the  will  contains  no  direction  to  her  executor 
to  create  such  obligations  by  acquisition  or 
otherwise. 

It  may  be,  as  contended,  that  the  testatrix 
contemplated  acquiring  the  Washington  & 
Lee  University  bonds,  and  that  such  expecta- 
tion caused  her  to  name  appellant  In  the  codi- 
cil as  one  whose  obligation  was  to  be  can- 
celed and  surrendered;  but  the  fact  remains 
that  she  did  not  carry  out  any  such  pur- 
pose. It  Is  not  the  province  of  the  court  to 
speculate  on  the  Intention  of  the  testatrix 
in  opposition  to  her  plain  and  unambiguous 
language.  Such  a  course  would  only  be  pro- 
ductive of  endless  uncertainty  and  confusion. 

For  these  reasons,  the  decree  of  the  circuit 
court  must  be  affirmed. 


(107  Va.  463) 

KLINE  V.  MILLER'S  ADM'R  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 
21.  1907.) 

Vendor  and  Purchaseb  —  Vendor's  Lixn-^ 
Satisfaction— Mebqer. 

K.  purchased  an  undivided  moiety  in  the 
M.  and  B.  tracts  of  land,  executinj;  five  bonds 
for  the  unpaid  price  secured  by  a  vendor's  lien. 
Later  K.  purchased  the  other  half  of  the  tracts, 
defendant  ■  intestate  becoming  surety  for  the  un- 
paid portion  of  the  price,  which  was  also  se- 
cured by  a  vendor's  lien.  K.  conveyed  this  moie- 
ty to  intestate,  in  trust  to  secure  the  price, 
and,  being  unable  to  pay  for  the  M.  tract,  con- 
veyed all  the  land  to  intestate  for  part  cash  and 
the  residue  in  five  annual  installments  secured 
by  a  vendor's  lien  on  the  land.  Intestate  then 
held  the  incumbrances  on  the  B.  tract,  and, 
while  his  purchase  money  bonds  for  the  M.  tract 


were  in  excess  of  those  liens,  the  bonds  were 
not  due.  Thereafter  intestate  paid  off  for  K.  a 
bond  for  $910,  and,  after  his  death  in  a  settle- 
ment this  amount  was  applied  in  payment  of 
the  deferred  installments  of  purchase  money  on 
the  M.  tract,  leaving  undischarged  the  vendor's 
liens  on  the  B.  tract  to  the  extent  of  the  balance 
due  from  K.  to  intestate's  estate.  Hdd,  that 
the  conveyance  by  K.  to  intestate  of  the  M. 
tract  did  not  by  its  own  force  extinguish  the 
incumbrances  he  held  on  the  B.  tract,  because 
his  liability  on  the  pnrchase  of  the  M.  tract  was 
in  excess  thereof ;  the  rule  that,  when  the  holder 
of  an  incumbrance  acquires  the  nropertnf  on 
which  it  rests,  the  lien  is  extinguished,  being 
inapplicable. 

Appeal  from  Circuit  Court,  Rockingham 
County. 

Action  by  Daniel  Miller's  administrator 
and  others  against  John  B.  Kline.  £^om  a 
judgment  In  favor  of  complainants,  defend- 
ant appeals.    Affirmed. 

George  G.  Grattan  and  John  E.  Roller^  for 
appellant    Sipe  &  Harris,  for  appellees. 

WHITTLE,  J.  We  shall  confine  our  In- 
quiry to  the  bearing  of  the  decree  complain- 
ed of  on  the  rights  of  John  B.  Kline,  who  is 
the  sole  appellant 

The  facts  relevant  to  the  matter  in  con- 
troversy are  as  follows:  On  September  1, 
1873,  D.  B.  Kline  purchased  of  C.  R.  Bran- 
ner  an  undivided  moiety  of  two  tracts  of 
land,  situated  in  Rockingham  county,  Va., 
one  known  as  the  '*Meadow"  tract,  contain- 
ing 103  acres,  and  tbe  other  the  "Brush** 
tract,  of  107  acres.  The  purchase  price  of 
Branner*s  interest  in  the  properties  was  $3,- 
650,  of  which  sum  $1,650  was  paid  cash,  and 
for  the  credit  Installments  the  purchaser  ex- 
ecuted five  bonds  for  $400  each,  payable  at 
one,  two,  three,  four  and  five  years,  secured 
by  a  vendor's  Hen  reserved  in  the  deed.  One 
year  later  Kline  bought  of  Eliza  A.  Homan 
the  other  half  of  the  two  tracts  for  $3,019.45, 
on  the  same  terms  as  to  cash  and  credit 
payments,  with  his  father-in-law,  Daniel  Mil- 
ler, as  surety,  and  a  vendor's  lien  also  re- 
served on  the  face  of  the  deed.  Kline  con- 
veyed this  moiety  of  both  tracts  in  trust  to 
secure  the  amount  of  the  purchase  price  to 
Miller;  and,  being  unable  to  pay  for  the 
Meadow  tract,  on  May  10,  1875,  he  sold  and 
conveyed  the  entire  tract  to  Miller  for  $5,- 
961.67;  the  terms  of  sale  being  $3,000  cash 
and  the  residue  in  five  annual  Installments 
of  $592.23  each,  secured  by  vendor's  lien  on 
the  land. 

At  that  time  this  was  the  status  of  affairs 
between  the  parties:  Miller  was  the  holder 
of  the  Incumbrances  on  the  Brush  tract, 
while  his  purchase  money  bonds  for  the 
Meadow  tract  were  in  excess  of  those  Hens. 
It  will  be  observed,  however,  that  these 
bonds  were  not  then  due. 

On  June  21,  1875,  Miller  paid  off  for  Kline 
what  is  known  in  the  record  as  the  "Sites 
bond"  of  $910,  and  died  July  5,  1877,  without 
change  In  the  status  quo  between  him  and 
Kline.    His  son,  J.  P.  Miller,  qualified  as  his 
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administrator,  and  on  January  1,  1878,  en- 
tered into  a  written  agreement  with  Kline 
(to  which  all  the  Miller  heirs  were  parties) 
settling  the  transactions  between  him  and 
the  estate.  In  that  settlement  the  amount  of 
the  Sites  bond  was  applied  in  payment  of  the 
deferred  installments  of  purchase  money  of 
the  Meadow  tract,  the  effect  of  which  ap- 
propriation was  to  leave  undischarged  the 
vendor's  liens  on  the  Brush  tract,  to  the 
extent  of  the  balance  ascertained  to  be  due 
from  Kline  to  Miller's  estate.  This  settle- 
ment and  application  of  payments  was  sub- 
sequently ratified  and  confirmed,  and  the 
balance  due  established  as  "a  lien  on  the 
Brush  tract,"  (at  Kline's  instance)  by  decree 
of  the  circuit  court  of  Rockingham  county 
of  June  17,  1881,  in  a  suit  In  equity  brought 
by  Kline  to  administer  Daniel  Miller's  es- 
tate. It  will,  moreover,  be  observed  that  all 
persons  then  in  Interest  were  parties  to  the 
agreement,  settlement,  and  suit,  and  that, 
at  that  time,  no  question  was  raised  as  to  the 
fairness  and  propriety  of  the  proceedings  and 
result  attained. 

The  appellant's  interest  in  the  subject-mat- 
ter in  controversy  accrued  March  1,  1887, 
when  his  brother,  D.  B.  Kline,  executed  a 
deed  of  trust  for  his  benefit  on  71%  acres  of 
the  Brush  tract,  followed  by  an  absolute 
conveyance  of  that  property  on  September 
31,  1889. 

In  1896  this  suit  was  brought  by  Miller's 
administrator  against  Kline  and  his  alienees, 
to  subject  the  Brush  tract  to  the  satisfaction 
of  the  amount  due  on  the  vendor's  liens. 
The  decree  appealed  from  confirmed  the  find- 
ing of  the  master  in  chancery,  io  whom  the 
question  was  referred,  that  the  indebtedness 
from  Kline  to  Miller's  estate  constituted  a 
subsisting  lien  on  the  Brush  tract 

The  major  premise  of  the  appellant  pre- 
sents the  narrow  question,  that  the  dealings 
between  Kline  and  Miller,  which  culminated 
fn  the  deed  of  May  10,  1875,  conveying  the 
Meadow  tract  from  the  former  to  the  latter, 
operated  ipso  jure  an  extinguishment  of  the 
incumbrances  on  the  Brush  tract  The  con- 
tention proceeds  on  the  theory  that  Miller 
being  the  holder  of  those  liens,  and  his  li- 
ability on  the  purchase  of  the  Meadow  tract 
representing  an  indebtedness  to  Kline  in  ex- 
cess of  the  liens,  they  were,  by  operation  of 
law,  irrespective  of  the  intention  of  the  par- 
ties, eo  instantl  discharged.  The  principle 
Invoked  to  sustain  that  proposition  is  that 
when  the  holder  of  'an  incumbrance  subse- 
quently acquires  the  property  upon  which  it 
rests,  the  lien  is  thereby  extinguished. 

The  doctrine  is  illustrated  by  the  case 
of  Allen  V.  Patrick,  97  Va.  621,  34  S.  Ew 
451,  where  a  husband,  having  purchased  his 
wife's  contingent  right  of  dower  in  his  real 
estate,  secured  the  purchase  price,  along  with 
other  debts,  by  a  deed  of  trust  on  the  land. 
On  the  death  of  the  wife  intestate,  the  hus- 
band took  the  debt  as  her  distributee,  and 


the  court  held  that  the  debt  and  lien  to  se- 
cure it  were  extinguished. 

Tiie  distinction  between  that  case  and  this 
is  obvious.  Here  the  owner  of  the  incum- 
brance was  not  the  owner  of  the  estate,  and 
hence  there  was  no  such  blending  of  interests 
as  would  occasion  the  merger  of  the  lesser 
in  the  greater.  Moreover,  there  is  no  evi- 
dence in  the  record  of  any  stipulation  be- 
tween the  parties,  at  the  date  of  the  sale  of 
the  Meadow  tract,  that  the  purchase  money 
should  be  applied  in  discharge  of  incum- 
brances on  the  other  tract;  but  a  contrary 
Intention  is  plainly  to  bc^  inferred  from  the 
circumstance,  that  the  sale^  as  we  have  re- 
marked, was  not  for  cash,  and  the  fund 
which  it  is  said  was  applied  by  operation  of 
law  in  liquidation  of  the  liens  was  not  avail- 
able for  that  purpose,  because,  by  express 
agreement,  it  was  payable  at  one,  two,  three, 
four,  and  five  years  from  that  date.  The 
bare  statement  of  the  proposition  would  seem 
to  proclaim  its  fallacy. 

In  Allen  v.  Patrick,  supra,  the  court  also 
held:  "If  a  court  of  equity  finds  it  to  be  to 
the  interest  of  a  mortgagor  who  has  acquired 
the  mortgage  that  a  merger  should  not  occur, 
it  will  keep  both  alive,  but  the  interest  must 
be  one  the  promotion  of  which  commends 
itself  to  a  court  of  conscience.  It  must  be 
for  an  innocent  purpose,  and  in  order  to 
•  work  a  substantial  justice."  See,  also,  Rorer 
V.  Ferguson,  96  Va,  411,  31  S.  B.  817. 

In  this  case,  at  the  date  of  the  application 
of  what  was  due  from  Miller's  estate  on  the 
purchase  price  of  the  Meadow  tract  in  pay- 
ment of  the  Sites  bond,  the  appellant  was  a 
stranger  to  the  transaction,  and  his  rights  In 
no  manner  affected  by  it  It  was  competent 
therefore,  for  Kline  to  make  the  application 
that  was  made,  and  in  appropriating  the  pay- 
ment to  the  least  secured  debt  he  only  did 
what  the  law  would  have  done  in  the  ab- 
sence of  action  by  the  parties.  Pope  v. 
Transparent  Ice  Co.,  91  Va.  79,  20  S.  E.  940. 

In  Ck)les  v.  Withers,  33  Grat  186,  the  court 
(page  203)  observes:  **The  general  rule  is 
subject  to  but  few  exceptions,  and  this  Is  not 
one  of  them:  That  the  court  cannot  go  out- 
side of  the  case,  or  see  how  third  persons  may 
be  affected  by  the  application.  In  Gordon  ▼. 
Hobart  2  Story,  243,  Fed.  Cas.  No.  5,608, 
Judge  Story  said  that  the  right  of  appropria- 
tion of  payments  was  one  strictly  existing  be- 
tween the  original  parties,  and  no  third  per- 
son had  any  authority  to  insist  upon  any 
appropriation  of  such  money  in  his  own 
favor,  where  neither  the  debtor  nor  the  cred- 
itor had  required  it" 

We  are  of  opinion  that  both  on  principle 
and  authority,  the  decree  in  this  aspect  of  the 
case  is  plaiQly  right. 

Subordinate  assignments  of  error  were  not 
pressed,  and,  being  without  merit,  need  not 
be  noticed. 

For  these  reasons,  the  decree  must  be  af- 
firmed. 

Affirmed* 
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DICE  et  al.  ▼.  SHERMAN. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 
21.  1907.) 

1.  Eminent  Domain— Pitblio  Usb— How  Db- 
termineo. 

When  the  power  of  eminent  domain  is  in- 
Toked,  it  must  be  made  clearly  to  appear  that 
the  itroperty  sought  to  be  condemned  is  useful 
to  the  public,  and  the  existence  or  nonexistence 
of  a  public  use  in  any  given  case  must  be  deter^ 
mined  by  the  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  §|  51,  525.] 

2.  Same  —  Proceeding6  —  Petition  —  Stjffi- 
cienct  —  Taking  •  Propertt  roR  Pbivatb 
Use—Constitutional  Pbo visions. 

Code  1904,  §  ld47,  provides  that  a  person 
having,  upon  lands  owned  bv  him  on  a  water 
course,  or  proposing  to  build  on  such  lands,  a 
water  mill,  or  other  manufactory,  etc.,  useful 
to  the  public  and  desiring  leave  to  erect  a  dam 
across  such  water  course,  etc,  may  apply  for 
such  leave  to  the  circuit  court,  etc  Heldf  that 
a  petition  for  leave  to  erect  a  dam  <Mi  a  creek 
for  the  purpose  of  securing  power  to  operate 
**a  public  cider  mill  and  the  machinery  of  a 
certain  public  telephone  exchange"  then  on  land 
owned  by  petitioner,  and  praying  for  condemna- 
tion of  certain  land,  did  not  show  that  the  pur- 
pose for  which  the  proper^  was  sought  to  be 
taken  was  for  a  public  use,  and  a  judgment  of 
condemnation  based  on  such  petition  was  a  tak- 
ing of  private  property  for  a  private  purpose 
and  unauthorised  by  the  Constitution. 

[Ed.  Note.— For  cases  in  pomt,  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  |  512.] 

Error  to  Circnlt  Court,  Augusta  County, 
Application  by  John  W.  Sherman,  und^ 
Code  1901,  §  1347,  for  leave  to  erect  a  dam 
and  se^dng  the  condemnation  of  lands  be« 
longing  to  M.  C.  Dice  and  others.  From  a 
Judgment  condemning  the  lands,  defendants 
bring  error.    Reversed. 

Charles  Curry  and  Turner  K.  Hackman, 
tor  plaintlffb  in  error.  Tlmberlake  &  Nelson, 
for  defendant  in  error. 


HARRISON,  J.  The  foundation  of  this 
proceeding  was  an  application,  under  sec- 
tion 1347  of  the  Code  of  190^  to  the  circuit 
court  of  Augusta  county  by  the  defendant  In 
error  for  leave  to  erect  a  danL  The  petition 
is  brief  and  in  these  words : 

"Your  petitioner,  John  W.  Sherman,  re- 
spectfully represents  that  he  is  the  fee-simple 
owner  of  a  certain  tract  of  land,  situated  at 
Burktown,  in  Augusta  county,  Va.,  on  the 
waters  of  the  stream  commonly  known  as 
•Naked  Creek.'  On  the  opposite  side  of  said 
creek  is  another  tract  of  land  belonging  in 
fee  simple  to  M.  C.  Dice,  Mrs.  K.  Landes 
(formerly  Dice),  Miss  Cornelia  Dice,  and  Miss 
Annie  C.  Dice. 

"Your  petitioner  desires  to  erect  a  dam  across 
and  in  the  said  stream  for  the  purpose  of  secur- 
ing the  necessary  power  to  operate  a  public  el- 
der mill  and  the  machinery  of  a  certain  public 
telephone  exchange  now  on  the  said  land  be- 
longing to  the  undersigned,  and  he  prays  that 
the  court  may  grant  him  leave  to  erect  such 
a  dam,  and  to  appoint  five  disinterested  free- 
holders as  commissioners,  in  the  manner  pre- 


scribed by  law,  to  ascertain  what  will  be  a 
just  compensation  to  tlie  several  owners  of 
said  land  arising  by  reason  of  the  erection 
of  said  dam  and  to  perform  such  other  du- 
ties as  may  be  required  of  them  by  law  in 
this  regard." 

The  proceedings  had  under  this  petition  re- 
sulted in  a  Judgment  in  favor  of  the  appli- 
cant, condemning  the  lands  of  the  plaintiffs 
hi  error,  and  authorizing  the  erection  of  the 
dam  for  the  purposes  set  forth  in  the  petition. 
The  right  to  this  judgment  was  vigorously 
contested  in  the  circuit  court,  chiefly  upon 
the  ground  that  the  erection  of  the  dam  in 
question  would  practically  destroy  the  use 
of  a  mill  a  very  short  distance  above,  on  the 
same  creek,  owned  by  the  plaintiffs  in  error, 
which  had  been  established  and  in  operation 
for  nearly  100  years. 

In  the  view  we  take  of  the  case,  this  phase 
of  the  controversy  need  not  be  considered,  for 
we  are  met  at  the  threshold  with  a  vital 
question,  which  arises  on  the  face  of  the  pro- 
ceeding; that  is,  whether  or  not  the  judg- 
ment complained  of  is  a  taking  of  private 
property  for  a  private  purpose,  which  Is  not 
authorized. 

It  will  be  observed,  as  shown  by  the  appli- 
cation to  the  circuit  court,  that  the  defendant 
in  error  desires  to  secure  the  necessary  power 
to  operate  a  cider  mill  and  the  machinery  of 
a  telephone  exchange  now  on  the  land  be- 
longing to  him.  It  is  true  that  in  his  peti- 
tion he  calls  the  structure  or  structures  a 
••public  cider  mill,  •  •  •  and  the  machin- 
ery of  a  certain  public  telephone  exchange," 
but  there  is  nothing  on  the  face  of  his  peti- 
tion, and  not  a  word  in  the  record,  to  show 
that  the  public  has  the  slightest  Interest  In 
either. 

This  court,  hi  the  recent  case  of  Fallsbnrg, 
etc.,  Co.  V.  Alexander,  101  Va.  98,  43  S.  E. 
194,  61  L.  R.  A.  129,  99  Am.  St  Rep.  855,  cit- 
ing Lewis  on  Bminenit  Domain,  and  other 
authorities,  says:  •'The  test  whether  a  use 
is  public  or  not  is  whether  a  public  trust  is 
imposed  upon  the  property,  whether  the  pub- 
lic has  a  legal  right  to  the  use,  which  can- 
not be  gainsaid  or  denied  or  withdrawn  by 
the  owner."  It  is  there  further  said :  ••Strict- 
ly speaking,  private  property  can  only  be  said 
to  have  been  taken  for  public  uses  when  it 
has  been  so  appropriated  that  the  public  hare 
certain  well  defined  rights  to  that  use  secur- 
ed, as  the  right  to  use  the  public  highway, 
the  public  ferry,  the  railroad,  and  the  like. 
But,  when  it  is  so  appropriated  that  the  pub- 
lic have  no  right  to  Its  use  secured,  it  is  dif- 
ficult to  perceive  how  such  an  appropriation 
can  be  denominated  a  public  use."  Jordan  t. 
Woodward,  40  Me.  317. 

In  his  work  on  Constitutional  Limitations 
(page  654),  Judge  Cooley  says:  ••The  public 
use  implies  a  possession,  occupation,  and  en- 
joyment of  the  land  by  the  public  at  large,  or 
by  public  agencies;  and  the  due  protection 
to  the  rights  of  private  property  will  pre- 
clude the  government  from  seizing  it  and 
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turning  it  over  to  another  on  vague  grounds 
of  public  benefit  to  spring  from  a  more  profit- 
able use  to  which  the  latter  may  devote  it.** 

The  Fallsburg  Oase,  9upra,  was  much 
stronger  than  the  case  at  bar  for  upholding 
the  right  to  condemn,  and  this  court  af&rmed 
the  judgment  in  that  case  dismissing  the  pro- 
ceeding as  an  attempt  to  condemn  private 
property  for  private  uses. 

When  the  power  of  eminent  domain  is  Jn« 
voked,  it  must  be  made  clearly  to  appear 
that  the  property  sought  to  be  condemned  is 
useful  to  the  public,  and  the  existence  or  non- 
existence of  a  public  use  in  any  given  case 
must  be  determined  by  the  court  Fallsburg 
Case,  supra;  Vamer  v.  Martin,  21  W.  Va. 
550. 

The  purpose  for  which  the  property  Is 
sought  to  be  taken  in  the  case  at  bar  does  not 
clearly  appear  to  be  for  a  public  use  or  pub- 
lic purpose.  On  the  contrary,  the  grounds  of 
public  benefit  upon  which  the  taking  is  pro- 
posed are  vague,  indefinite,  and  uncertain, 
and  the  use  which  the  public  is  to  have  of  the 
property,  or  the  manner  in  wliicfa  it  is  to  be 
benefited  by  such  use,  is  by  no  means  fixed 
and  definite,  and  may  be  gainsaid,  denied,  or 
withdrawn,  so  far  as  the  record  shows,  at  the 
will  of  the  defendant  in  error. 

As  said  in  the  Fallsburg  Case,  supra :  "The 
private  benefit  too  clearly  dominates  the  pub- 
lic interest  to  find  constitutional  authority 
for  the  exercise  of  the  power  of  eminent 
domain,  and  is  the  equivalent  of  taking  pri- 
vate property  for  a  private  use  against  the 
will  of  the  owner,  which  cannot  be  done  in 
any  case." 

The  Judgment  complained  of  must  there- 
fore be  reversed;  and,  this  court  proceeding 
to  enter  such  judgment  as  the  circuit  court 
ought  to  have  entered,  it  is  ordered  that  the 
petition  there  filed  by  the  defendant  in  er- 
ror be  dismissed. 

Reversed. 

(107  Va.  606) 

NORFODK  &  W.  RY.  CO.  v.  DEAN'S 
ADM'X.* 

(Supreme  Court  of  Appeals  of  Virginia.     Nov. 
21,  1907.) 

1.  Railboads  --  Injukies    to    Pebsons    on 
Track— Discovery  op  Danger. 

Where  a  railroad  company  knows  of  the 
dangerous  position  of  a  person  on  its  track,  and 
that  such  person  is  unconscious  of  his  peril  and 
will  take  no  measures  for  his  own  protection,  it 
is  its  dnty  to  do  all  that  can  be  done,  consistent 
with  its  higher  duties  to  others,  to  avoid  ruoning 
such  person  down,  regardless  of  his  own  negli- 
gence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  §  1275.] 

2.  Sam  i>— Question  fob  Jury. 

Where,  under  the  evidence,  reasonable  men 
may  differ  as  to  whether  a  railroad  did  all  that 
was  required  of  it  to  avoid  running  a  person 
down  after  discovery  of  his  peril,  the  case  is  for 
the  jury. 

[Ed.  Note.— For  cases  in  point,  gee  Cent  Dig. 
vol.  41,  Railroads,  t  1375.1 

*  Rehearing  denied. 


8.  8ahb— RiOHT  TO  Presume  Teat  IhsBSONS 

ON  TftACK  WllX  liEAVE. 

A  redlroad  company  has  the  right  to  assume 
tliat  a  grown  person,  in  the  apparent  possession 
of  all  his  faculties,  seen  on  its  track  will  get 
out  of  the  way  of  an  approaching  train,  and  is 
not  liable  unless,  after  the  company  in  the 
exercise  of  ordinary  care  could  have  discovered 
that  he  was  not  going  to  get  off  the  track,  it 
could  have  avoided  running  him  down. 

[TM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  ft  1280.] 

4.  Same— Sufficiency  of  Evidence. 

E)vidence  in  an  action  for  the  death  of 
plaintiff'b  intestate  on  the  track  held  to  show 
that  the  railroad  did  all  that  was  required  of 
it  to  avoid  running  him  down  after  discovery 
of  his  peril. 

[Ed.  Note.— For  cases  hi  point,  see  Cent  Dig. 
vol.  41,  Railroads,  $  1358.] 

Error  trom  Circuit  Court,  Tazewell  County. 

Action  by  one  Dean*8  administratrix  flgainst 
the  Norfolk  St  Western  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

.  Henry  &  Oraha  and  S.  D.  May,  for  plain- 
tiff in  error.  Wm.  H.  Wertii  and  Chapman 
&  Gillespie,  for  defendant  in  error. 

KEITH,  P.  Dean's  administratrix  sued  in 
the  circuit  court  of  Tazewell  county  to  recov- 
er damages  for  the  wrongful  death  of  her  in- 
testate, and  filed  a  declaration  containing  two 
counts,  to  which  the  defendant  company  de- 
murred, and  the  court  sustained  the  demur- 
rer to  the  first,  but  overruled  it  to  the  second 
count  Thereupon  the  plaintiff  filed  another 
count,  which  was  demurred  to,  and  the  de- 
murrer overruled.  A  trial  was  then  had, 
which  resulted  in  a  verdict  of  the  Jury,  sub- 
ject to  the  defendant's  demurrer  to  the  evi- 
dence. Upon  that  verdict  the  court  rendered 
judgment  in  favor  of  the  plaintiff,  and  the 
case  is  before  us  upon  a  writ  of  error  award- 
ed by  one  of  the  judges  of  this  court 

The  circuit  court'  filed  a  written  opinion 
in  support  of  its  judgment,  in  which  it  says 
that  the  first  count  in  effect  charges  that  the 
place  on  defendant's  track  where  plaintiff's 
intestate  was  killed  was  daily  used  by  a  large 
number  of  people,  which  fact  was  known 
to  the  defendant  company,  and  thereby  it 
became  and  was  the  duty  of  the  defendant 
company  to  keep  a  lookout  for  persons  on 
its  track,  so  as  to  discover  and  not  to  injure 
them;  that  It  neglected  this  duty,  and  by 
reason  of  this  neglect  plalntilTs  intestate 
was  killed. 

**The  second  count,"  continues  the  court, 
"avers,  in  effect,  that  after  ttie  crew  in 
charge  of  the  defendant  company's  train  had 
discovered  intestate  was  on  the  track  in  front 
of  said  engine,  and  that  he  was  unconscious 
of  his  danger  and  would  take  no  measure  to 
protect  himself  from  the  danger,  the  said 
crew  in  charge  of  said  engine  failed  to  use 
any  measures  whatever  to  prevent  Injuring 
plaintiff." 

The  circuit  court  was  of  opinion  that  there 
could  be  no  recovery  upon  the  first  count,  be- 
cause of  the  contributory  negligence  of  the 
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peraoQ  Injured,  but  rests  tiie  case  solely  upon 
the  second  count  in  the  declaration,  in  which 
the^case  presented  is  that,  after  it  became 
apparent  to  the  crew  In  charge  of  defendant 
company's  train  that  Intestate  of  plaintiff 
was  on  the  track  in  front  of  the  engine,  that 
he  was  nnconscioas  of  his  danger,  and  would 
take  no  measures  to  protect  himself,  the 
crew  fililed  to  use  any  measure  to  prevent 
the  accident  Such  being  the  issue  to  be 
determined,  it  is  needless  to  consider  so  much 
of  the  evidence  as  relates  to  the  use  of  the 
track  as  a  public  pass  way,  or  as  to  whether 
or  not  the  person  injured  was  a  licensee  or 
a  trespasser:  He  was  a  human  being,  and 
when  his  dangerous  position  was  seen  and 
known,  and  that  he  himself  was  unconscious 
of  his  peril  and  would  take  no  measures  for 
Ihis  own  protection,  it  became  the  duty  of  the 
railroad  company  to  do  all  that  could  be  done 
consistent  with  its  higher  duties  to  others  to 
save  him  from  the  consequences  of  his  own 
act,  regardless  of  whether  he  was  guilty  of 
contributory  negligence  or  not  Seaboard  & 
Roanoke  R.  Go.  v.  Joyner's  Adm*r,  92  Va. 
356,  23  S.  B.  773. 

This  being  tiie  narrow  issue  to  be  decided, 
it  becomes  necessary  to  consider  the  evidence 
•bearing  upon  it  with  care,  and  if,  as  a  re- 
sult of  that  inquiry,  it  shall  appear  that  there 
is  room  for  a  difference  of  opinion  among 
reasonable  men,  then,  in  accordance  with  the 
decision  of  the  Supreme  Court  of  the  United 
States  in  Grand  Trunk  R.  Co.  v.  Ives,  144 
U.  S.  408,  12  Sup.  Ct.  679,  36  L.  Ed.  485,  and 
with  Kimball  &  Fink,  Rec'rs,  v.  Friend's 
Adm'r,  95  Va.  125,  27  S.  B.  901,  which  have 
been  so  frequently  followed  in  this  court  the 
case  is  one  proper  tor  a  jury,  and  the  demur- 
rer to  evidence  should  have  been  overruled. 

At  the  point  of  the  accident  the  railway  Is 
double-tracked;  one  track  being  used  by 
trains  moving  toward  the  west  and  the  other 
by  trains  moving  toward  the  east  It  was 
the  habit  of  pedestrians  who  used  these 
tracks  for  a  passway  to  walk  upon  them  in 
a  direction  opposite  to  that  in  which  trains 
were  accustomed  to  move,  so  that  the  train 
using  the  track  would  be  in  front  of  the  per^ 
son  upon  the  track  and  moving  toward  him. 
A  man  walking  west  therefore,  would  be  up- 
on the  track  used  by  east-bound  trains,  while 
a  man  going  toward  the  east  would  be  upon 
the  track  used  by  trains  going  in  the  opposite 
direction.  But  while  this  was  the  custom- 
ary and  usual  way  of  moving  the  trains  up- 
on the  tracks,  it  not  unfrequently  happened 
that  a  train  going  west  would  be  upon  the 
east-bound  track,  or  a  train  going  east  upon 
the  west-bound  track.  In  other  words,  the 
tracks  were  used  at  this  point  as  was  most 
convenient  in  tbe  shifting  and  movement  of 
trains,  in  order  to  perform  the  various  duties 
of  the  railroad  company.  Upon  the  morning 
of  the  accident  there  was  a  freight  train, 
consisting  of  55  or  60  cars,  drawn  by  two  en- 
gines,   moving    west    upon    the   west-bound 


track ;  and  there  was  a  light  engine  and  ten- 
der, moving  tender  in  front  Ax^d  also  going 
west  upon  the  east-bound  track.  Am  tbey 
aiiproached  a  bridge  over  Bluesttme  river. 
Dean,  the  man  who  was  killed,  was  seen 
walking  upon  the  east-bound  track  In  front 
of  the  tender  and  near  the  west  end  of  the 
bridge. 

The  first  vTltness  examined  by  defendant  In 
error  was  A.  W.  Tabor.  He  did  not  see  the 
accident  and  his  evidence  bears  only  apon 
the  locality,  which  we  have  endeavored  to  de- 
scribe, its  use  by  people,  and  the  result  of 
certain  experiments  which  he  tried,  tending 
to  show  how  far  down  the  track  a  man  sit- 
ting upon  the  bumper  of  the  tender  of  the  en- 
gine that  caused  the  accident  could  have  seen 
a  man  standing  on  the  track;  but  his  evi- 
dence is  not  very  material,  because,  as  has 
been  already  said,  there  is  no  doubt  that  the 
trainmen  saw  the  deceased,  and  it  may  be 
conceded  that  they  saw  him  at  such  a  dis- 
tance as  that  the  engine  mi^t  have  been 
stopped  without  doing  him  any  injury.  If  It 
further  appears  that  he  was  then  in  apparent 
danger  and  was  not  likely  to  take  any  meas- 
ures for  his  own  protection. 

The  first  witness  for  defendant  in  error  wbo 
saw  the  accident  was  Whitworth.  He  says 
that  on  the  day  in  question  he  was  In  charge 
of  a  coal  train  that  works  at  Pocahontas  at 
night ;  that  he  came  to  the  Flat  Top  yards 
and  got  instructions  to  take  his  train  to 
Mullin's  Siding,  which  is  about  a  mile 
toward  the  east  from  Falls  Mills,  the  station 
near  which  the  accident  occurred.  Having 
put  his  train  at  Mullin's  Siding,  as  directed, 
he  was  returning,  in  accordance  with  his 
orders,  to  Flat  Top  yards,  and  was  sitting  on 
the  bade  end  of  the  tank  when  he  noticed  a 
man  walking  down  the  track.  The  engine 
was  moving,  it  will  be  remembered,  tender  in 
front  The  witness,  continuing,  says:  "When 
I  first  saw  the  man  I  wasn't  thinking  about  his 
being  run  over,  and  I  didn't  pay  much  at- 
tention to  him  until  I  got  closer,  and  then 
I  hollered,  and  signaled  to  the  enghieer  to 
stop;  but  it  didn't  do  any  good,  as  he  didn't 
pay  any  attention  to  It  at  all,  and  we  ran 
over  him  and  killed  him."  Dean  was  with- 
in two  or  tluree  steps  of  being  off  the  bridge 
when  first  seen  by  this  witness  at  a  distance 
of  about  three  telegraph  poles,  or  In  the 
neighborhood  of  180  feet  Witness  says  that 
he  cannot  say  exactly  how  far  the  engine 
moved  while  he  was  watching  the  man ;  that 
he  was  expecting  him  to  step  off  the  track; 
that  it  was  a  matter  of  dally  occurrence  that 
people  walked  on  the  railroad  track  until  the 
engine  was  In  8  or  10  feet  of  them,  when 
they  would  step  off ;  and  that  *^f  we  stopped 
the  train  every  time  we  see  a  man  on  the 
track  it  would  take  us  from  now  until  next 
Christmas  to  get  to  Bluefleld" ;  but  that  prob- 
ably it  was  half  the  distance  between  two 
and  three  telegraph  poles  "before  I  made  any 
alarm,  or  something  like  that;  I  couldn't 
say  exactly."    The  first  signal  which  he  gave 
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to  the  engineer,  when  he  found  that  there 
was  danger  of  Injury  to  Dean,  was  what  the 
witness  denominates  as  the  "steady"  signal. 
"I  didn't  waive  him  down,  I  Just  held  my 
hand  out"  He  was  then  examined  rigidly 
as  to  what  the  result  of  the  signal  was — as 
to  whether  or  not  the  engineer  put  on  the 
emergency  brake;  but  In  reply  to  this  line 
of  examination  the  witness  said  that  he 
could  not  tell  whether  the  emergency  brake 
was  put  on  or  not,  but  that  the  brake  was  ap- 
plied after  he  had  given  the  signal.  It  ap- 
pears, further,  from  his  testimony,  that  what 
Is  known  as  the  "service  brake"  differs  from 
the  emergency  brake  only  In  degree.  If  the 
full  force  of  air  is  turned  upon  the  brake, 
that  is  an  "emergency  brake."  In  ordinary 
cases  less  than  the  full  force  Is  turned  on, 
and  that  Is  the  service  brake.  In  other 
words,  there  is  only  one  set  of  brakes,  and 
the  difference  consists  In  the  amount  of  air 
pressure  which  is  applied. 

The  sum  of  this  witness'  testimony  Is  this : 
That  he  first  discovered  Dean  upon  the  track 
at  a  distance  of  about  three  telegraph  poles, 
or  180  feet;  that  at  the  moment  of  his  dis- 
covery he  did  not  consider  him  In  danger; 
that  It  is  a  very  usual  thing  for  people  to 
walk  on  the  railroad  track,  and  by  stepping  to 
the  right  or  left  they  reach  a  place  of  safety, 
and  that  oftentimes  this  is  not  done  until  the 
train  has  approached  within  a  few  feet ;  that 
he  had  passed  over  about  half  the  distance 
which  had  Intervened  between  him  and  the 
man  when  he  first  saw  him — ^that  is  to  say, 
90  or  100  feet — when  he  gave  the  engineer 
the  signal  to  "steady" ;  that  he  could  not  say 
exactly  at  what  point  this  signal  was  griven ; 
and  that  after  he  had  passed  over  about  half 
the  remaining  distance,  it  then  appearing  to 
him  that  the  man  was  in  danger,  the  en- 
gineer was  given  the  second  signal  to  stop 
his  engine.  It  appears  that  during  this  time 
the  bell  was  being  rung  by  the  fireman  in  the 
cab. 

The  next  eyewitnesses  to  the  accident  ex- 
amined testified  on  behalf  of  plaintiff  In  er- 
ror, and  their  testimony  is  not  to  be  consid- 
ered upon  a  demurrer  to  evidence,  If  It  be  in 
conflict  with  that  of  the  witnesses  for  de- 
fendant In  error. 

R.  B.  Ferguson  was  the  engineer  in  charge 
of  the  engine  which  did  the  Injury.  After 
leaving  his  train  at  Mullln*s  Siding,  he  says : 
"I  was  on  the  east-bound  track  going  west, 
and  there  was  a  train  going  west  on  the 
west-bound  track  when  we  struck  Dean.  We 
came  around  a  little  curve,  and  the  fireman 
sitting  up,in  the  window  and  ringing  the  bell. 
He  hollered  to  me  to  look  out,  or  hold  her, 
jr  something  to  that  effect.  I  slammed  the 
brake  in  the  emergency,  and  reversed  my  en- 
gine, and  we  ran  down  about  a  couple  of 
engine  lengths,  and  he  said  we  ran  over  a 
man,  and  I  think  we  ran  about  two  engine 
lengths  after  he  hollered  at  me  before  I  came 
*o  a  dead  stop,  and  there  was  a  man  laying  In 
the  middle  of  the  track."    The  engineer  did 


not  8e«»  the  man  before  he  was  killed.  He 
was  running  at  the  rate  of  about  15  or  18 
miles  an  hour.  He  is  positive  that  he  put  on 
the  emergency  brake  and  reversed  his  engine 
at  once.  Again  he  says:  "I  gave  her  the 
whole  braking  power  she  had.  She  slid  about 
two  engine  lengths— I  couldn't  tell  you  how 
far — and  the  wheels  locked." 

W.  D.  Tabor  was  the  fireman  on  this  en- 
gine. He  says:  "I  saw  some  one  walking 
in  front  of  the  engine  on  the  track,  and  I 
called  Mr.  Ferguson's  attention  to  it  Just 
as  soon  as  I  did,  he  threw  the  air  in  the 
emergency  and  stopped  as  quick  as  he  could. 
We  had  done  run  over  the  man,  though,  be- 
fore he  stopped."  When  witness  first  saw 
the  man  he  was  about  60  feet  away,  and 
Just  getting  off  the  bridge  on  the  west  end. 
This  witness  also  states  that  he  was  at  the 
time  ringing  the  bell,  and  had  been  ringing  it 
for  nearly  three-quarters  of  a  mile;  that  the 
whistle  was  blown  at  the  crossing  above 
Falls  Mills,  and  was  also  sounded  by  the  en- 
gineer after  the  fireman  called  his  atten- 
tion to  the  man  upon  the  track.  Being  ask- 
ed whether  there  was  anything  else  that 
could  have  been  done  to  stop  the  engine  and 
save  the  man,  he  replied:  "No,  sir.  Q. 
What  was  the  man  doing  when  you  saw  him. 
A.  He  was  walking  along  the  middle  of  the 
track,  and  paid  no  attention,  and  didn't 
seem  tc  know  we  were  coming." 

Defendant  in  error  relies  in  great  measure 
ui)on  the  statement  of  the  witnesses  that 
Dean  did  not  seem  to  be  paying  any  atten- 
tion. It  must  be  remembered  that  his  back 
was  to  the  witnesses.  They  could  not  see 
his  countenance,  and  their  opinion  would, 
therefore,  seem  to  be  of  little  value.  The 
positive  evidence,  by  the  sole  eyewitness  of 
the  accident  who  testified  on  behalf  of  de- 
fendant in  error,  is  that  he  had  his  eye  upon 
the  man;  that  when  he  first  saw  him  he 
did  not  consider  him  in  danger;  that  as  soon 
as  he  felt  any  apprehension  as  to  the  situa- 
tion he  gave  the  engineer  the  signal  to 
"steady,"  and  immediately  followed  it  with 
the  signal  to  stop;  that  it  was  a  matter  of 
frequent  occurrence  to  see  men  walking  up- 
on the  track  and  remain  upon  it  until  the 
engine  came  close  upon  them. 

Reliance  is  placed  by  defendant  in  error 
upon  the  fact  that  the  freight  train  was 
passing  at  the  time,  and  that  the  noise  it 
occasioned  prevented  Dean  from  hearing 
the  train  approaching  him  from  the  rear;  but 
that  circumstance  would  be  of  value  only  in 
dealing  with  the  question  of  contributory 
negligence,  and  not  with  the  duty  of  the 
railroad  company  after  it  actually  saw  Dean 
on  the  track. 

So,  too,  the  custom  of  the  company  to  run 
its  west-bound  trains  upon  the  west-bound 
track,  and  its  east-bound  trains  upon  the 
other  track,  is  of  no  value  in  the  determina- 
tion of  the  precise  point  in  Issue  here;  the 
sole  question  beln^  whether  or  not,  after 
Dean's  peril  was  discovered,  the  agents  of 
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the  railroad  company  did  all  that  was  re- 
quired of  them  to  save  him  from  Injury. 

There  Is  no  conflict  of  evidence  here.  If 
the  statement  of  Whltworth,  the  conductor, 
be  taken  alone,  all  was  done  that  should 
have  been  done  under  the  circumstances  of 
the  case.  If  the  emergency  brake  had  been 
applied  at  the  Instant  Whltworth  discovered 
the  presence  of  Dean  upon  the  track,  the  ac- 
cident would  have  been  averted;  but  in  the 
honest  exercise  of  his  discretion,  In  the  light 
of  his  long  experience,  he  did  not  at  that 
moment  consider  Dean  In  a  position  of  per- 
IL  He  appears  to  have  been  an  Intelligent 
and  capable  official;  and  there  is  no  reason 
to  suppose  that  his  conduct  was  not  con- 
trolled by  an  honest  purpose  to  do  his  duty, 
or  that  he  did  not  give  the  signal  to  "steady" 
and  then  to  stop  to  the  engineer  as  soon  as 
the  danger  of  Dean's  position  became  ap- 
parent to  him. 

If  the  testimony  of  Tabor,  the  fireman, 
and  of  Ferguson,  the  engineer,  be  looked  to 
(and  there  seems  to  be  no  reason  why  their 
testimony  should  not  be  considered,  being  In 
support  and  not  contradictory  of  the  state- 
ments of  Whltworth,  who  testified  on  behalf 
of  the  defendant  in  error),  then  the  case  Is 
all  the  stronger  for  the  plaintiff  in  error,  for^ 
they  show  very  clearly  that  the  accident* 
was  due  to  no  failure  of  duty  upon  their 
part,  but  that  with  the  light  before  them 
they  did  all  that  careful  and  reasonable  men 
could  have  done  to  save  Dean  from  the 
consequences  of  his  own  temerity. 

The  law  upon  the  facts  as  here  presented 
Is  welt  settled.     - 

In  N.  &  W.  Ry.  Co.  v.  Harman*s  Adm'r, 
83  Va.  577,  8  S.  E.  258,  It  Is  said  that  "if 
the  person  seen  upon  the  track  is  an  adult, 
and  apparently  In  the  possession  of  his  or 
her  faculties,,  the  company  has  a  right  to 
presume  that  he  will  exercise  his  senses  and 
remove  himself  from  his  dangerous  position; 
and  if  he  fails  to  do  so,  and  is  Injured,  the 
fault  is  his  own,  and  there  is,  in  the  absence 
of  willful  negligence  on  its  part,  no  remedy 
against  the  company  for  the  results  of  an 
injury  brought  upon  him  by  his  own  reck- 
lessness." 

The  same  doctrine  is  stated  in  Tyler,  Re- 
ceiver, V.  Sites,  90  Va.  639,  19  S.  B.  174. 

In  Rangeley's  Adm'r  v.  Southern  Ry.  Co., 
95  Va.  715,  30  S.  E.  386,  it  is  said  that  a 
railroad  company  has  the  right  to  assume 
that  a  grown  person  seen  on  its  track  will 
get  out  of  the  way  of  an  approaching  train, 
and  the  company  is  not  liable  unless  it  is 
shown  that  after  the  company,  in  the  exer- 
cise of  ordinary  care,  could  have  discover- 
ed that  he  was  not  going  to  get  off  the  track, 
it  could  have  avoided  the  injury. 

And  in  Savage  v.  Southern  Ry.  Co.,  103 
Va.  422,  49  S.  E.  484,  it  is  said:  "It  may  be 
that,  had  the  engineer  applied  the  brakes  at 
the  moment  he  came  in  sight  of  Savage  up- 
on the  track,  the  accident  could  have  been 
avoided.    But  such  was  not  his  duty.    Seeing 


a  man  upon  the  track,  in  the  apparent  pos- 
session of  all  his  faculties,  the  engineer  had 
a  right  to  presume  that  he  would  exercise 
reasonable  care  for  his  own  protection.  A 
step  or  two  would  have  placed  Savage  in  a 
position  of  safety.  The  duty  devolved  upon 
the  engineer  to  stop  the  train  only  when  he 
saw  that  Savage  was  In  danger;  that  is  to 
say,  when  he  saw,  or  ought  to  have  seen, 
that  Savage  was  himself  unconscious  of  his 
peril  and  would  take  no  measures  for  his 
own  protection.  This  proposition  has  been 
decided  in  numerous  cases  by  this  court" 

The  only  witnesses  in  this  case  bearing 
directly  upon  the  point  in  issue  show  that 
the  trainmen,  in  the  exercise  of  their  best 
discretion,  measured  up  to  the  duty  Imposed 
upon  them  by  the  law. 

We  are  of  opinion,  therefore,  that  the  de- 
murrer to  evidence  should  have  been  sus- 
tained, and  the  judgment  of  the  circuit  court 
must  be  reversed. 
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OOFPMAN  ▼.  LIGGBTTS  ADM'R  et  al. 

(Supreme  Court  of  Apoeals  of  Virginia.    Nor. 
^1,    19U7.) 

1.  Assignments— Rights  of  Subsequent  As- 
signees. 

A  subsequent  assignee  of  a  thing  in  action 
for  value  and  without  notice  of  a  prior  assi^ 
ment  takes  in  equity  a  right  superior  to  a  prior 
assignment  without  transfer  of  the  legal  title. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4,  Assignments,  §§  149,  150.] 

2.  Same— Essentials. 

An  assignor  of  a  chose  in  action  must  part 
with  the  power  of  control  over  the  chose  assign- 
ed, and  the  assignment  must  be  so  delivered  as 
to  be  irrevocable. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  4,  Assignments,  §  61.] 

8.  Instjbanob— Assignments— PniOBrriEs. 

An  assignment  of  so  much  of  the  assignor's 
life  policy  as  would  be  sufficient  to  pay  his  in- 
debtedness to  the  assignee  was  not  delivered, 
and  the  assignee  had  no  knowledge  thereof  until 
after  the  death  of  the  assignor,  when  it  was 
found  among  his  papers.  The  assignee  did  not 
know  that  the  assignor  was  indebted  to  him  be- 
cause of  misappropriation  of  funds  intrusted 
for  investment.  Held,  that  a  subsequent  as- 
signee of  the  policy  for  value  and  without  notice^ 
in  the  manner  prescribed  by  the  policy,  took  in 
equity  a  right  superior  to  the  assignment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol., 28,  Insurance,  §  493;  vol.  4,  Assignments^ 
§§  61-84.] 

Appeal  from  Circuit  Court,  Rockingham 
County. 

Suit  by  W.  S.  Lurty  and  another  against 
one  Liggett's  administrator  and  another. 
From  the  decree,  defendant  Maggie  G.  Coff- 
man  appeals.    Affirmed.  * 

Hamsbefger  &  Hamsberger,  for  appellant 
Sipe  &  Harris^  for  appellees. 

HARRISON,  J.  The  life  of  Winfleld  Lig- 
gett was  insured,  for  his  own  benefit,  by  pol- 
icy No.  2,996  in  the  Life  Insurance  Company 
of  Virginia  for  the  eum  of  $3,000,  which  has 
been  paid,  and  is  now  under  the  control  oi 
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the  circuit  court  of  Rockingham  county  In 
this  suit.  The  matter  in  controverasy  is  the 
right  of  priority  in  the  distribution  of  this 
fund  between  certain  creditors  of  Winfield 
Liggett,  the  insured,  each  of  whom  claims 
under  an  assignment  of  the  policy  from  which 
the  fund  was  derived,  made  by  the  insured 
In  his  lifetime. 

Tlie  record  shows  that  on  the  29th  day  of 
November,  1901,  while  the  policy  was  still 
in  his  possession  and  under  his  control,  the 
insured  assi^fned  and  transferred  the  same  to 
W.  S.  Lurty  as  collateral  security  for  the 
payment  of  a  bond  for  $1,000  executed  by 
Liggett  to  Lurty.  It  further  appears  that  on 
the  12th  day  of  September,  1904,  the  entire 
policy  was,  for  value  received,  assigned  and 
transferred  by  the  insured  to  W.  S.  Lurty, 
subject  only  to  a  debt  of  $274  and  its  interest, 
borrowed  money  due  from  the  insured  to  the 
company.  The  completeness  of  Lurty's  pur- 
chase of  the  policy,  under  the  assignment  and 
transfer  last  mentioned,  cannot  be  question- 
ed. Due  notice  of  this  assignment,  acknowl- 
edged before  a  notary  public,  was  given  in 
writing  to  the  company,  and  recognized  and 
accepted  by  it  in  writing.  Prior  to  this  as- 
signment to  Lurty  of  September  12,  1904,  the 
policy  had  been,  In  January,  1904,  assigned 
by  the  insured  to  N.  W.  Berry  to  secure  him 
as  indorser  of  a  negotiable  note  for  $670. 

After  the  death  of  Winfield  Liggett,  which 
occurred  on  the  16th  day  of  February,  1905, 
there  was  found  with  his  papers  in  his  office 
safe  the  following  paper,  dated  February  26, 
1805,  signed  by  him  under  his  hand  and  seal : 

"I  hereby  transfer  and  assign  to  Maggie  G. 
Goffman  so  much  of  my  life  Insurance  policy, 
in  the  Life  Insurance  Company  of  Virginia, 
as  will  be  sufficient  to  pay  to  her  whatever 
amount  I  may  owe  her  at  the  date  of  my 
death." 

It  appears  that  several  years  before  the 
date  of  this  paper  Maggie  G.  Ck>flman  had 
placed  in  the  hands  of  Winfield  Liggett,  who 
was  a  practicing  attorney  of  the  Harrison- 
burg bar,  certain  funds  to  be  invested  by  him 
as  her  attorney.  These  funds  were  Invested 
at  first,  but  were  afterwards  collected  by  Lig- 
gett and  appropriated  to  his  own  use;  he 
thereby  becoming  the  debtor  of  Maggie  G. 
Goffman,  which  relation  he  continued  to  oc- 
cupy until  his  death. 

The  sole  question  to  be  determined  is 
whetiier,  under  the  circumstances  disclosed 
by  the  record,  Maggie  G.  (Hoffman,  the  appel- 
lant, is  entitled  to  priority  in  the  distribu- 
tion of  the  fund  arising  from  this  policy;  it 
being  Insisted  that  she  has  the  first  right, 
because  the  assignment  In  her  favor  was  prior 
in  time  to  that  under  which  the  appellee 
Lurty  claims. 

It  is  contended  on  behalf  of  the  appellee 
that  there  was  no  complete  assignment  of  this 
policy  to  the  appellant,  that  the  alleged  as- 
signor retained  the  power  of  revocation  by 
retaining  the  paper  relied  on  In  his  posses- 
sion and  never  delivering  the  same,  and  tliat. 


having  this  power  of  revocation,  he  had  the 
power  to  make  a  subsequent  valid  assign- 
ment of  the  policy.  On  the  other  hand.  It  is 
contended  on  betialf  of  the  appellant  that  the 
assignor,  Liggett,  was  her  trusted  attorney 
and  agent  to  invest  her  funds;  that  when 
he  wrote  the  assignment  of  the  policy  for  her 
benefit,  and  placed,  the  same  with  her  pa  pens 
in  his  safe,  it  was  a  constructive  delivery; 
and  that  he  thereafter  held  the  paper  as  her 
agent,  without  power  to  impair  her  rights  in 
the  policy  by  a  subsequent  assignment  thereof. 

So  far  as  the  record  shows,  the  existence 
of  the  paper  under  which  the  appellant  claims 
was  never  known  to  any  one  but  its  author 
until  after  his  death,  when  it. was  found  by 
his  administrator,  together  with  a  statement 
of  hlB  indebtedness  to  the  appellant  and  a 
letter  relating  to  her  Investments,  in  a  filing 
envel(^)e  In  the  decedent's  office  safe.  It  is 
not  clear  from  the  record  that  appellant  knew 
that  Liggett  had  reduced  her  Investments  to 
money  and  was  himself  her  debtor.  She  does 
not  appear  to  have  ever  demanded  any  se- 
curity of  Liggett  as  her  debtor,  nor  does  he 
appear  to  have  ever  promised  to  furnish  any 
security,  nor  was  any  mention  or  intimation 
with  respect  to  the  policy  in  question  ever 
made  to  h^  by  him,  although  he  appears  to 
have  written  her  letters  with  respect  to  her 
Investments.  The  paper  relied  on  as  an  as- 
signment was  kept  within  its  author's  own 
knowledge,  and  within  his  own  exclusive 
power  and  control.  There  was  never  a  mo- 
ment that  appellant  had  any  power  or  control 
over  the  paper. 

It  is  true,  as  insisted,  that  delivery  is  a 
matter  of  intention,  and  that  the  form  of  the 
assignment  is  not  material.  Sklpwlth's  Ex'r 
V.  Cunningham,  8  Leigh,  271,  81  Am.  Dec.  642; 
Tatum  V.  Ballard,  94  Va.  870,  26  8.  B.  871. 
But  the  evidence  does  not  show  that  Liggett 
ever  intended  to  deliver  the  alleged  assign- 
ment to  the  appellant  He  does  send  her 
word  not  to  be  uneaoy  about  her  investments 
— ^that  her  money  was  safe;  but  all  of  his  com- 
munications studiously  avoid  any  mention  of 
the  policy,  or  any  intention  to  deliver  the 
alleged  assignment.  The  absence  of  inten- 
tion to  deliver  the  paper  in  question  is  fur- 
ther shown  by  the  fact  that  Liggett  retained 
possession  of  the  policy,  used  it  as  collateral 
security,  borrowed  money  upon  it,  and  finally 
transferred  and  assigned  it  to  the  appellee 
for  full  value  received.  Whatever  may  have 
been  Liggett's  purpose  when  he  first  wrote 
the  paper  now  in  controversy,  that  purpose 
was  never  consummated  because  of  his  pow- 
er to  recall  it;  and,  when  the  absolute  as- 
signment was  made  to  Lurty,  the  purpose 
theretofore  existing.  If  any,  to  assign  to  ap- 
pellant, was  abandoned* 

The  rules  of  the  insurance  company  re- 
quire that  an  assignment  of  its  policies  shall 
be  made  in  duplicate  and  sent  to  the  com- 
pany for  acknowledgment,  when  one  is  re-« 
turned  to  the  assignee  of  the  policy  and  the 
other  retained  by  the  company.     This  was 
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nerer  done  with  respect  to  the  alleged  as- 
signment under  which  appellant  claims.  The 
appellee  acquired,  for  value  received,  the  com- 
plete legal  and  equitable  title  to  the  policy, 
giving  the  company  due  notice  of  the  assign- 
ment to  him,  without  any  notice  or  knowledge 
of  the  paper  under  which  appellant  claims, 
and  without  any  means  of  ascertaining  that 
such  a  paper  was  in  existence. 

In  Pomeroy's  Equity  it  Is  said  that  a  sub- 
sequent assignee  takes  superior  to  a  prior 
equity,  when  the  second  assignee,  in  good 
faith  and  without  notice  of  a  prior  outstand- 
ing equity,  protects  or  supports  his  own  in- 
terest by  obtaining  a  legal  title  or  legaf 
position,  and  that  in  such  a  case  the  general 
doctrine  that  an  assignment  is  subject  to 
outstanding  equities  of  third  persons  does 
not  apply.    2  Pom.  Eq.  §  608,  and  note. 

The  Supreme  Court,  considering  the  same 
subject,  points  out  that  the  general  rule, 
"First  In  time,  best  in  right,"  has  excep- 
tions, and  that  a  subsequent  assignee  of  a 
pure  thing  in  action  will  be  protected  by  a 
court  of  equity  in  any  advantage  which  he  has 
gained  by  his  own  diligence,  or  by  the  neglect 
of  a  prior  assignee.  In  a  well-considered  case 
the  court  says:  "CJorcoran's  assignment  was 
fair,  and  accepted  on  his  part  without  knowl- 
edge of  Judson's;  nor  Is  the  contrary  al- 
leged in  the  bill.  And  assuming  Judson*s  to 
be  fair  also,  and  that  no  negligence  can  be 
imputed  to  him.  then  the  case  is  one  where 
an  equity  was  successively  assigned  In  a  chose 
in  action  to  two  innocent  persons,  whose  equi- 
ties are  equal,  according  to  the  moral  rule 
governing  a  court  of  chancery.  Here  CJor- 
coran  has  drawn  to  his  equity  a  legal  title 
to  the  fund,  which  legal  title  Judson  se^cs 
to  set  aside,  and  asks  an  afQrmative  decree 
in  his  favor  to  that  effect  Now,  nothing  Is 
better  settled  than  that  this  cannot  be  done. 
The  equities  being  equal,  the  law  must  pre- 
vail." In  this  case  it  Is  further  said:  **The 
assignment  was  held  up,  and  operated  as  a 
latent  and  lurking  transaction,  calculated  to 
circumvent  subsequent  assignees,  and  such 
would  be  its  effect  on  Corcoran,  were  prior- 
ity accorded  to  it  by  our  decree."  Jud- 
son V.  Corcoran,  17  How.  612,  15  L.  Ed.  331. 
See,  also,  Bayley  v.  Greenleaf,  7  Wheat 
46,  5  L.  Ed.  393;  Graham  Paper  Co.  v.  Pem- 
broke, 124  Cal.  117,  56  Pac.  627,  44  L.  R. 
A.  632,  71  Am.  St  Rep.  26;  Palmer  v.  Mer- 
rill, 6  Cush.  282,  52  Am.  Dec.  782. 

The  decisions  of  this  court  are,  we  think, 
to  the  effect  that  the  assignor  of  a  chose  in 
action  must  part  with  the  power  of  control 
over  the  thing  assigned,  and  that  the  evidence 
of  assignment  must  be  so  delivered  as  to  be 
irrevocable  by  the  assignor.  Tatum  v.  Bal- 
lard, supra. 

The  case  of  Spooner  v.  Hllblsh,  92  Va.  333, 
23  S.  E.  751,  Involved  the  validity  of  the  gift 
of  an  Insurance  policy  by  the  insured  to  a 
third  party.  The  doctrine  was  there  announ- 
ced with  respect  to  a  gift,  which  was  without 
consideration,  that  there  must  be  a  delivery 


of  possession  of  the  thing  given,  or  the  meant 
of  obtaining  it,  so  as  to  make  the  disposi- 
tion of  it  irrevocable. 

There  is  nothing  more  common  in  the  busi- 
ness life  of  the  present  day  than  the  assign- 
ment of  insurance  policies  as  collateral  se- 
curity for  borrowed  money.  If  a  secret  equi- 
ty, such  as  that  sought  to  be  enforced  by  the 
appellant  could  prevail  against  a  bona  fide 
purchaser  of  a  policy,  such  as  Lurty  Is 
sbovm  to  have  been,  the  result  would  be  dis- 
astrous to  the  use  of  these  policies  as  a 
means  of  borrowing  money. 

We  are  of  opinion  that  nnder  the  facts 
and  circumstances  of  this  case,  there  was 
neither  an  actual  nor  a  constructive  deliv- 
ery of  the  assignment  In  question  to  tlss  ap- 
pellant, or  to  any  one  for  her  benefit  The 
circuit  court  therefore,  did  not  err  in  hold- 
ing that  the  transfer  of  the  policy  to  W.  8. 
Lurty  was  to  be  preferred  in  equity  and  right 
to  the  alleged  assignment  thereof  to  appel- 
lant and  its  decree  must  be  affirmed. 


(107  Va.  576) 
TROUT  T.  NORFOLK  &  W.  RY.  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 
21,  1907.) 

1.  EVIDENCB— DEGUkBATIOnS    OF    AOENT— AU- 
THOBITT. 

In  an  action  for  breach  of  an  alleged  parol 
agreement  to  furnish  plaintiff  a  passageway  un- 
der defendant's  railroad  for  his  cattle  as  part 
consideration  for  a  deed  to  a  right  of  way,  let- 
ters written  to  plaintiff  by  defendant's  chief 
engineer  and  real  estate  agent  were  inadmissible, 
in  the  absence  of  proof  that  they  were  the  au- 
thorized agents  of  defendant  or  had  anything  to 
do  with  the  making  of  the  contract 

[Ed.  Note.— For  cases  in  point  see  Coit  Dig. 
vol.  20,  Evidence,  §S  893-903.] 

2.  Contracts  —  Action    for    Breach  — Bvi- 
OENCE— Irrelevancy. 

In  an  action  for  breach  of  a  railroad's  parol 
agreement  to  furnish  plaintiff  an  undergrade 
passageway  for  his  cattle  across  defendant's 
right  of  way  as  a  part  consideration  for  a  con- 
veyance of  a  right  of  way,  a  letter,  written  by 
plaintiff's  attorneys,  declaring?  that  the  property 
embraced  22.22  acres  as  shown  by  a  8peci6ed 
plat  which  was  attached  to  and  made  a  part  of 
the  option,  etc.,  which  plat  was  shown  to  be 
the  map  exhibited  with  the  deed  and  made  a 
part  thereof,  and  which  did  not  indicate  any 
claim  for  a  private  passway,  was  irrelevant 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  11,  Contracts,  §  1792.] 

3.  EviDSNCB— Parol  EvinBNCS— Variance  of 
Deeo. 

Where  a  deed  to  a  railroad  right  of  way  re- 
ferred to  a  plat  and  conveyed  the  land  free  from 
incumbrances,  without  mentioning  an  alleged 
parol  agreement  by  the  railroad  company  to 
furnish  plaintiff  a  private  undergrade  crossing, 
parol  evidence,  in  the  absence  of  fraud  or  mis- 
conduct in  the  execution  or  procurement  of 
the  deed,  w&s  inadmissible  to  establish  such 
agreement  under  the  rule  that  parol  evidence 
is  incompetent  to  add  any  covenant  to  a  deed, 
or  to  enlarge  or  contradict  a  covenant  or  to 
create  a  reservation. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  H  1719-172ai 
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4.  Same  *- Pexyious    or    Contemporaneotts 

AOBEEMEIVTS. 

Where  a  writingr  is  dear  and  unambignona, 
It  must  be  regarded  aa  the  sole  evidence  of  the 
contract  between  the  parties,  and  all  previoua 
or  contemporaneous  understandings  materially 
altering  or  Tarying  the  agreement  are  merged 
therein. 

{Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  20.  Evidence,  §§  2030-2047.] 

5.  Sake— Collateral    Aoreementek- Differ- 
ent Subject. 

While  a  separate  oral  agreement  as  to  a 
matter  on  which  the  contract  is  silent,  and 
which  is  not  inconsistent  with  its  terms,  may  be 
proved  by  parol,  such  agreement  must  not  only 
be  collateral,  but  relate  to  a  subject  distinct 
from  that  to  whidi  the  writing  applies,  so  that 
it  shall  appear  that  the  parties  did  not  intend 
the  writing  to  be  a  complete  and  final  statement 
of  the  whole  transaction. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  S>vidence,  §  1862.] 

6.  Same— Actions  at  Law. 

The  rule  that  parol  evidence  is  Inadmissible 
to  vary  or  contradict  a  deed  or  other  written 
agreement  applies  with  more  force  in  a  court 
of  law  than  in  equity. 

Error  to  Circuit  Court  of  City  of  Roanoke. 

Action  by  one  Trout  against  the  Norfolk 
&  Western  Railway  Company.  From  a 
Judgment  for  defendant,  plaintiff  brings  er- 
ror.   Affirmed. 

Hunt  &  Staples,  for  plaintiff  in  error. 
Robertson  &  Wingfield  and  A.  A.  Phlegar, 
for  defendant  in  error. 

CARDWELL,  J.  This  is  an  action  of  as- 
snmpsit,  in  which  the  plaintiff  claims  the 
right  to  recover  the  value  of  certain  real  es- 
tate which  he  had  conveyed  to  the  defendant 
company. 

Hie  declaration,  contains  the  common 
connts  in  assumpsit  and  two  special  counts. 
The  first  special  count  alleges  that  the  plain- 
tiff agreed  to  convey  to  the  defendant  cer- 
tain parts  of  a  tract  of  land,  provided  the 
defendant  would  pay  him  the  sum  of  $2,999 
in  cash,  and  would  also  construct,  open,  and 
maintain  across  the  land  to  be  conveyed  and 
under  the  defendant's  railway  tracks  a  road- 
way 30  feet  wide,  of  which  24  feet  was  to 
be  dedicated  to  the  public  use  and  6  feet  to 
the  plaintiff  as  a  means  of  access  for  his  live 
stock  from  one  side  of  his  place  to  the  other; 
that  he  did  convey  the  land,  by  a  deed  which 
he  makes  a  part  of  the  count,  and  received 
the  $2,999;  but  that  the  defendant  refused 
to  provide  the  6-foot  passway  for  his  use, 
whereby  he  Is  deprived  of  access  to  water 
for  his  stock,  and  has  suffered  damages  in 
the  sum  of  $2,000.  The  second  special  count 
is  practically  the  same  as  the  first,  except 
that  it  omits  the  statement  that  part  of  the 
roadway  was  to  be  dedicated  to  the  public, 
and  both  counts  claim  that  in  addition  to 
the  consideration  agreed  to  be  paid  in  money 
there  was  the  further  consideration  for  the 
said  deed  of  the  {Promise  and  agreement  on 
the  part  of  the  defendant  that  it  would  con- 
struct and  maintain  the  6-foot  passageway 
across  the  land  conveyed  and  under  the  de- 


fendant's railway  tracks  for  the  use  of  the 
plaintiff  as  a  means  of  access  for  his  live 
stock  from  one  side  of  his  place  to  the  oth- 
er, and  both  allege  the  breach  of  the  contract 
or, agreement  of  the  defendant  to  constmct 
said  passageway. 

The  defendant  pleaded  nonassumpsit,  and 
at  the  trial  the  plaintiff  was  introduced  as  a 
witness  on  his  own  behalf,  described  the  lo- 
cation of  his  tract  of  land,  testified  that  he 
entered  into  a  contract  with  the  defendant 
for  the  sale  of  a  portion  of  that  tract,  then 
introduced  the  deed  made  a  part  of  the  dec- 
laration and  proposed  to  testify  that  the  con- 
tract between  him  and  the  defendant  was 
that,  if  he  would  convey  11  and  a  fraction 
acres  of  land  more  than  he  had  formerly 
agreed  to  convey,  defendant  would  for  the 
additional  land  provide  him  a  cattle  pass  as 
stated  in  the  declaration.  To  the  introduc- 
tion of  this  parol  evidence  the  defendant  ob- 
jected, which  objection  was  sustained  by  the 
court,  and  the  plaintiff  excepted  to  the  ruling 
and  tendered  his  first  bill  of  exception,  which 
was  duly  signed  and  made  a  part  of  the  rec- 
ord. The  plaintiff  was  then  permitted  to 
state,  with  the  understanding  that  the  de- 
fendant could  move  to  exclude  the  statement, 
that  the  defendant  was,  in  addition  to  the 
$2,999  mentioned  in  the  deed,  to  give  him  a 
passway  along  the  culvert  to  be  built  over 
the  county  road  for  a  cattle  pass  from  one 
side  to  the  other  of  his  land,  and  that  such 
passway  was  to  be  through  the  land  convey- 
ed by  the  deed.  On  the  motion  of  the  defend- 
ant this  evidence  was  excluded,  and  to  this 
ruling  the  plaintiff  also  excepted  and  took 
his  second  bill  of  exceptions.  Thereupon  the 
plaintiff  offered  a  letter  written  by  his  at- 
torneys to  the  chief  engineer  of  the  defend- 
ant, his  reply  thereto,  and  a  letter  from  Theo. 
Low  who  signs  himself  "Real  Estate  Agent," 
to  said  chief  engineer,  which  on  defendant's 
objection  were  excluded,  and  the  plaintiff 
took  his  third  bill  of  exceptions. 

The  verdict  was  then  rendered  for  the 
defendant,  motion  to  set  it  aside  was  over- 
ruled, and  the  plaintiff  filed  his  fourth  bill 
of  exceptions.  Whereupon  judgment  was 
rendered  for  the  defendant,  to  which  Judg- 
ment this  writ  of  error  was  awarded. 

The  four  bills  of  exceptions  may  be  con- 
sidered together,  as  the  underlying  question 
in  the  case  is  whetheif  or  not  the  court  erred 
in  excluding  the  evidence  offered  by  the  plain- 
tiff above  mentioned. 

The  deed,  mentioned  in  the  declaration  and 
exhibited  by  the  plaintiff  while  on  the  wit- 
ness stand,  states  a  consideration  in  money 
paid  in  cash:  and  he  was  attempting  to  prove 
what  was  the  real  consideration  for  the  deed. 
A  plat,  designated  as  "No.  7,087,  Revised," 
referred  to  in  and  made  a  part  of  the  deed, 
shows  the  22.22  (icres  of  land  conveyed  as 
lying  along  the  main  railway  track  of.  the 
defendant,  and  embracing  the  proposed  cen- 
ter line  of  a  proposed  new  east-bound  track, 
all  the  space  between  the  two  tracks^  and 
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two  certain  triangular  parcels  of  land  be- 
tween the  defendant's  two  lines  of  railway 
and  the  county  road  and  also  shows  a  pro- 
posed new  connty  road  from  an  old  county 
road  on  the  one  side  across  the  lands  <^n- 
veyed  and  the  defendant's  two  lines  of  rail- 
way to  a  county  road  on  the  opposite  side. 
The  statement  as  to  the  location  of  his  land 
made, by  the  plaintiff  shows  that  he  owned 
about  124  acres  of  which  about  100  acres 
lay  on  the  south  side  of  the  old  railway  right 
of  way,  and  24  acres  on  the  north  side  there- 
of, upon  which  there  was  water  for  cattle, 
while  there  was  none  on  the  100  acres  south 
of  the  railway.  The  purpose  of  the  parol 
evidence  and  the  letters  which  the  court  be- 
low excluded  was  to  show  that,  as  claimed 
In  plaintiff's  declaration,  while  the  deed  stat- 
ed upon  its  face  a  consideration  of  $2,999  "cash 
in  hand  paid  the  receipt  whereof  is  hereby 
acknowledged/*  the  real  consideration  for  the 
conveyance  was,  not  only  this  sum  of  money, 
but  an  agreement  of  the  defendant  to  pro- 
vide for  the  plaintiff  a  passway  along  the 
culvert  to  be  built  on  the  side  of  the  propos- 
ed new  county  road  shown  upon  the  map, 
for  a  cattle  pass  from  the  south  side  of 
plaintiff's  land  to  the  north  side  thereof;  that 
the  agreement  between  the  plaintiff  and  the 
defendant  originally  was  that  the  former 
would  convey  to  the  latter  only  the  land 
necessary  for  Its  proposed  new  line  of  rail- 
way, which  would  require  only  about  11 
acres,  at  the  price  of  $3,000,  of  which  $1  was 
paid  when  the  agreement  was  made  and  the 
$2,999  to  be  paid  subsequently;  that  after- 
wards plaintiff  had  another  agreement  with 
the  defendant  that  If  he  would  embrace  In 
his  deed  all  of  his  land  occupied  by  the  pro- 
posed new  line  of  railway  and  lying  between 
the  two  railway  tracks  of  the  defendant,  and 
also  tbe  two  triangular  pieces  of  land  before 
mentioned,  which  together  contained  an  ag- 
gregate of  22^2  acres,  the  defendant  would 
construct  the  passway  for  his  cattle  to  pass 
from  the  land  on  the  south  side  of  the  tracks 
to  that  lying  on  the  north,  as  above  men- 
tioned; 'that  the  deed  from  the  plaintiff  to 
the  defendant  was  executed  In  accordance 
with  this  last-mentioned  agreement,  but 
while  the  defendant  paid  to  the  plaintiff  the 
money  consideration  for  the  conveyance, 
when  it  began  to  construct  its  culvert  for 
the  passage  of  the  eounty  road  under  Its 
tracks,  it  proposed  to  lay  out  the  same  to  a 
w^idth  of  24  feet.  Instead  of  30  feet,  as  shown 
upon  the  map,  providing  no  passway  what- 
ever for  plaintiff's  cattle  according  to  what 
he  contends  was  the  agreement,  and  a  part 
of  the  consideration  for  the  land  conveyed 
other  than  the  mere  right  of  way  for  the 
defendant's  proposed  new  line  of  railway; 
and  that,  upon  plaintiff's  demand  that  the 
passway  for  his  cattle  be  constructed  in  ac- 
cordance with  the  agreement,  the  defendant 
refused  to  construct  It. 

The  objection  of  the  defendant  to  the  in- 
troduction of  the  parol  evidence  offered  on 


behalf  of  the  plaintiff,  and  excluded,  was  on 
the  ground  that  it  tended  to  alter  and  contra- 
dict the  legal  Import  of  the  deed«  and  that 
the  plaintiff  was  seeking  to  prove  thatt)iere 
were  two  contracts  between  him  and  the  de- 
fendant, while  his  declaration  alleged  and 
his  deed  showed  but  one. 

We  are  of  opinion  that  the  letters  of 
Churchill,  chief  engineer,  and  Low,  the  real 
estate  agent,  offered  by  plaintiff  in  error, 
were  inadmissible.  They  were  not  only 
written  after  the  deed  exhibited  with  the 
declaration  was  executed  and  delivered,  but 
there  had  been  no  proof  that  the  writers  of 
the  letters  were  the  authorized  agents  of  de- 
fendant in  error,  or  that  they  had  anything 
to  do  with  the  making  of  the  contract  be* 
tween  the  parties.  The  only  point  made  by 
the  letter  to  which  Churchiirs  is  »  reply  is 
that  the  county  road  should  be  located  at  a 
particular  place,  and  It  would  seem  that 
Low's  letter  was  merely  Intended  to  express 
the  view  that  defendant  in  error's  claim  that 
the  county  road  shown  on  the  map  made  a 
part  of  the  deed  was  to  be  an  undergrade 
crossing  was  well  founded;  that  It  was  his 
(plaintiff  In  error's)  Intention  to  use  the  coun- 
ty road  as  a  passway  for  his  cattle;  and 
that  this  plat,  showing  the  road  as  It  did, 
influenced  plaintiff  in  error  In  selling  the 
land  conveyed  by  the  deed,  Instead  of  the 
11%  acres,  for  $3,000. 

Nor  was  the  letter  of  Robertson,  Hall  & 
Woods  at  all  relevant,  and  therefore  It  was 
also  properly  rejected.  Neither  the  map  with 
the  deed,  nor  either  of  these  letters,  intimat- 
ed any  claim  for  a  private  passway,  or  of 
two  contracts,  while  Robertson,  Hall  & 
Woods'  letter  says:  *'An  option  for  this  land 
was  obtained  from  Mr.  Trout  by  Mr.  G.  C 
Taliaferro,  representing  the  railway  com- 
pany, on  November  6,  1905.  •  •  •  The 
property  in  question  embraces  22.57  acres,  as 
shown  by  'Plan  7,087,  Revised,'  which  was 
attached  to  and  made  part  of  the  option," 
etc.  The  "revised"  plan  referred  to  was 
shown  to  be  the  map  exhibited  with  the 
deed  as  a  part  thereof. 

The  trouble  with  plaintiff  in  error's  case  Is 
that  in  his  declaration,  under  the  guise  of 
enforcing  payment  of  the  purchase  money 
for  the  land  conveyed  tn  the  deed,  he  sets 
up  a  claim  for  an  easement  over  the  land 
conveyed,  an  Incumbrance  on  the  land  of 
which  no  mention  is  made  in  the  deed,  and 
tbe  parol  evidence  offered  by  him  was  for  the 
purpose  of  showing  that  he  was  entitled  to 
recover  of  defendant  in  error  damages  for 
the  nonperformance  of  its  contract  to  estab- 
lish for  the  plaintiff  in  error  the  easement, 
when  In  point  of  fact  the  last  expression  of 
tbe  parties  as  to  the  contract  is  to  be  found 
in  the  deed  Itself. 

No  fraud  or  misconduct  Is  alleged  In  the 
declaration  in  the  execution  or  procurement 
of  the  deed  in  question,  and  therefore  tliis 
parol  evidence  was  for  the  purpose  of  set- 
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ting  up  a  prior  contract  between  the  parties 
different  from  that  contained  in  the  deed. 

It  Is  true  it  is  settled  law  that  the  con- 
sideration actually  paid,  or  promised,  can 
be  shown  to  have  been  other  than  that  recit- 
ed in  the  instrument,  or  the  fact  of  payment 
of  the  consideration  agreed  upon  may  be 
contradicted  In  an  action  for  Its  recovery; 
but  it  is  equally  as  well  settled  that  parol 
evidence  is  inadmissible  to  alter  or  contra- 
dict the  l^al  import  of  a  deed.  Its  legal  im- 
port may  no  more  be  contradicted  by  parol 
evidence  than  its  actual  expressions.  Cal- 
houn &  Cowan  y.  Wilson,  27  Grat.  649;  Sul- 
phur Mines  Co.  v.  Thompson's  Heirs,  93  Ya. 
293,  25  S.  E.  232;  Watklns  v.  Robertson,  105 
Va.  269,  54  S.  B.  33,  5  L.  R.  A.  (N.  S.)  1194. 

"It  Is  true  that  the  deed  need  not  con- 
tain all  the  stipulations  of  the  parties.  For 
example,  agreements  as  to  the  considera- 
tion and  mode  of  payment  need  not  be  em- 
braced in  the  deed,  for  the  Instrument  pur- 
ports to  l>e  the  deed  of  but  one  of  the  parties ; 
but  It  does  purport  to  contain  the  covenants 
of  the  grantor  In  respect  to  the  property 
conveyed.  To  add  a  new  covenant  by  parol 
proof  would  be  a  palpable  violation  of  the 
familiar  rule  that  written  contracts  are  not 
to  be  varied  by  oral  testimony.  Such  a  parol 
stipulation,  it  has  been  held,  could  not  be 
proof  in  respect  to  an  ordinary  bill  of  sale 
of  personal  property."  And  the  same  will, 
of  course,  apply  to  a  conveyance  of  land. 
Browne  on  Parol  Ev.  f  104;  Cabot  v.  Chris- 
tie, 42  Vt  121,  1  Am.  Rep.  313. 

As  well  stated  by  the  author  of  Browne  on 
Evidence,  supra:  "Parol  evidence  is  incom- 
petent to  add  any  covenant  to  a  deed,  or  to 
enlarge  or  contradict  any  covenant  or  create 
a  reservation." 

The  deed  between  these  parties  professes 
to  convey  from  the  grantor  a  fee-simple,  un- 
incumbered title  to  the  land.  It  contains  ex- 
press covenants  "that  the  grantor  has  done 
no  act  to  incumber  it,  and  that  the  grantee 
shall  have  quiet  possession  thereof  free  from 
all  incumbrances" ;  while  the  proposed  parol 
evidence  offered  was  to  show  that  the  gran- 
tor reserved  a  passway  six  feet  wide  over 
the  land  conveyed,  which  the  grantee  promis- 
ed so  to  construct  and  maintain  as  that  the 
grantor's  stock  might  pass  over  it  at  will, 
although  th^  map  attached  to  the  deed,  and 
made  a  part  thereof,  while  it  shows  the 
change  of  location  of  the  county  road  and 
places  it  across  the  land  conveyed,  contains 
nothing  whatever  to  indicate  that  there  was 
to  be  any  such  passway  for  cattle  as  plain- 
tiff in  error  contends  for.  In  effect,  plaintiff 
in  error  is  contending  that  by  a  contract,  not 
proven  or  attempted  to  be  proven  to  have 
been  entered  into  prior  to  the  deed,  he  reserv- 
ed to  himself  a  right  which  is  wholly  incon- 
sistent with  the  terms  of  his  deed. 

In  the  case  of  Melton  v.  Watkins,  24  Ala. 
433,  60  Am.  Dec.  481,  very  similar  to  the  case 
under  consideration,  the  lower  court  had  al- 
lowed proof  of  contemporaneous  parol  agree- 


ment that  the  grantor  in  a  deed  to  land  could 
remain  in  possession  for  a  time;  but  the  Su- 
preme Court  of  that  state  held  that  this  was 
error,  the  opinion  saying:  "It  [the  parol  evi- 
dence] varied  by  parol  the  legal  effect  of  the 
deed  and  took  from  the  grantee  an  interest 
which  the  deed  conveyed  to  him.  The  rule 
is  too  well  settled  to  require  the  citation  of 
authority  that  all  previous  or  contemporane- 
ous parol  agreements  or  understandings  be- 
tween the  parties  materially  altering  or  vary- 
ing, by  adding  to  or  subtracting  from,  the 
written  agreement,  must  be  considered  as 
merged  in  that  agreement,  and  the  writing 
must  be  regarded  as  the  evidence  and  sole 
expositor  of  the  contract  of  the  parties,  when 
it  Is  clear  and  unambiguous." 

The  agreement  for  a  passway  over  the  land 
conveyed  by  plaintiff  in  error  is  not  collateral, 
and  does  not  relate  to  a  subject  distinct  from 
the  land,  but  is  really  a  part  and  parcel  of 
the  subject  conveyed.  We  can  see  no  differ- 
ence between  reserving  a  right  of  way  and 
reserving  the  right  to  possession  of  the  land 
after  the  conveyance,  which  was  held,  in  the 
case  of  Melton  v.  Watkins,  supra,  could  not 
be  done. 

In  Shaver  v.  Edgell,  48  W.  Va.  502,  37  8. 
E,  664,  the  action  was  trespass  quare  clausum 
freglt  against  Edgell,  who  Justified  on  the 
ground,  among  others,  that  he  had  conveyed 
the  land  to  one  Hall,  under  whom  plaintiff 
claimed,  with  the  agreement  that  he  was  to 
have  a  right  of  way  over  it,  and  that  the 
trespass  alleged  was  the  use  of  the  right  of 
way.  It  was  held  that  parol  evidence  to 
prove  this  agreement  was  not  admissible; 
the  opinion  saying:  "I  think  the  court  did 
not  err  in  this.  To  admit  such  evidence 
would  be  dangerous  in  the  extreme.  The 
estate  of  man  in  land  would  be  very  pre-  ^ 
carious  if  such  were  the  rule.  His  deed  says 
he  has  absolute  ownership,  unincumbered  by 
the  great  burden  of-  a  right  of  way;  but 
slippery  memory  or  perjury  comes  up  to  con- 
tradict the  deed  and  place  a  heavy  incum- 
brance upon  the  owner's  estate,  largely 
detractive  from  the  value  of  that  estate. 
*  *  *  Here  Edgell,  granting  all  his  right 
in  land,  seeks  afterwards  to  detract  from  the 
legal  effect  of  his  conveyance  by  loading  the 
land  with  the  heavy  incumbrance  of  a  private 
right  of  way  for  all  time." 

It  is  not  to  be  questioned  that  a  separate 
oral  agreement  as  to  any  matter  on  which  a 
contract  is  silent,  and  which  is  not  incon- 
sistent with  its  terms,  may  J[)e  proven  by 
parol,  if  under  the  circumstances  of  the  par- 
ticular case  it  may  be  inferred  that  the  par- 
ties did  not  intend  the  written  paper  to  be 
a  complete  and  final  statement  of  the  whole 
of  the  transaction  between  them.  But  such 
an  agreement  must  not  only  be  collateral 
but  must  relate  to  a  subject  distinct  from  ' 
that  to  which  the  written  contract  applies; 
that  is,  it  must  not  be  so  closely  connected 
with  the  principal  transaction  as  to  furm 
part  and  parcel  of  it    And  when  the  writ- 
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Ing  Itself  upon  its  face  Is  couched  in  saoh 
terms  as  import  a  complete  legal  obliga- 
tion, without  any  uncertainty  as  to  the  ob- 
ject or  extent  of  the  engagement,  it  is  con- 
clusively presumed  that  the  whole  engage- 
ment of  the  parties,  and  the  extent  and  man- 
ner of  their  undertaking,  was  reduced  to 
writing."  Seltz  v.  Brewers*  Refrigerating 
Machine  Co.,  141  U.  S.  510,  12  Sup.  Ct  46, 
35  L.  Ed.  837. 

The  map  exhibited  with  the  deed  in  this 
case  is  as  much  the  declaration  of  the  plain- 
tiff in  error  as  the  other  written  portions  of 
the  deed,  and,  as  we  have  remarked,  there 
appears  nothing  on  the  map  which  indicates 
the  passway  for  cattle  as  contended  for  by 
him. 

In  Meade  v.  N.  &  W.  Ry.  Co.,  89  Va.  296, 
15  S.  E.  497,  the  bill  was  filed  to  reform  or 
cancel  a  deed  granting  the  railroad  company 
a  right  of  way,  because  the  parties  had  ver- 
bally agreed  that  a  trestle  with  a  passway 
under  it  should  be  erected  across  a  ravine 
on  the  grantor's  land,  which  agreement  was 
not  Inserted  because  the  parties  deemed  it 
unnecessary;  but  the  relief  was  denied  on 
the  ground  that  parol  evidence  was  inadmis- 
sible to  show  the  agreement  for  the  passway, 
such  an  agreement  being  inconsistent  with 
the  terms  of  the  deed  which  was  asked  to  be 
reformed  or  canceled. 

In  that  case  Shenandoah  Valley  R.  Co.  v. 
Dunlop,  86  Va.  346,  10  S.  E.  239,  is  cited  as 
conclusive  that  the  relief  sought  could  not 
be  granted.  In  the  case  cited  it  is  said: 
*'The  authorities  all  agree  that  equity  has 
jurisdiction  to  reform  written  instruments 
in  two  well-defined  classes  of  cases  only,  viz.: 
(1)  Where  there  has  been  an  innocent  omis- 
sion or  Insertion  of  a  material  stipulation, 
contrary  to  the  intention  of  both  parties,  and 
under  a  mutual  mistake;  and  (2)  where  there 
has  been  a  mistake  of  one  party,  accompanied 
by  fraud  or  other  Inequitable  conduct  of  the 
remaining  parties.  But  so  great  and  obvious 
is  the  danger  of  permitting  the  solemn  en- 
gagements of  parties,  when  reduced  to  writ- 
ing, to  be  varied  by  parol  evidence,  that  in 
no  case  will  relief  be  granted  except  where 
there  is  a  plain  mistake,  clearly  made  out  by 
satisfactory  and  unquestionable  proofs." 

This  rule  applies  with  more  force  in  a 
court  of  law  than  In  one  of  equity,  and,  in 
referring  to  the  rule,  Harrison,  J.,  in  Slaugh- 
ter V.  Smither,  97  Va.  206,  33  S.  E.  545,  says: 
"This  court  has  manifested  no  disposition 
to  fritter  away  the  rule  of  evidence  in  ques- 
tion by  nice  distinctions  to  meet  the  hard- 
ships, real  or  supposed,  of  particular  cases." 
It  was  there  further  said  that  it  cannot  be 
assumed  that  the  written  contract  between 
the  parties  was  designed  as  an  imperfect  ex- 
pression of  their  agreement  from  the  mere 
fact  that  It  contains  nothing  on  the  subject 
to  which  the  parol  evidence  oflTered  is  direct- 
ed. "On  that  assumption,  the  rule  which  ex- 
cludes parol  proof  as  a  means  of  adding  to 


the  written  contract  would  be  entirely  ab- 
rogated. •  •  •  Where  parties  have  de- 
liberately put  their  mutual  engagements  into 
writing,  in  such  language  as  imports  a  legal 
obligation.  It  is  only  reasonable  to  presume 
that  they  have  Introduced  into  the  written 
instrument  every  material  term  and  circum- 
stance; and  consequently  all  parol  testimony 
of  conversations  held  between  them,  or  dec- 
larations made  by  either  of  them,  whether 
before,  after,  or  at  the  time  of  the  comple- 
tion of  the  contract  will  be  rejected.  If  the 
written  contract  purparts  to  contain  the 
whole  agreement,  and  it  is  not  apparent  from 
the  writing  itself  that  something  is  left  out 
to  be  supplied,  parol  evidence  to  vary  or  add 
to  Its  terms  Is  not  admissible." 

In  Naumberg  v.  Young,  44  N.  J.  Law,  331, 
43  Am.  Rep.  380,  the  action  was  trespass  on 
the  case,  to  recover  damages  for  a  breach  of 
an  alleged  parol  agreement  between  the  par- 
ties, entered  into  at  the  time,  or  prior  to,  the 
execution  of  a  lease  of  a  certain  brick  factory; 
and  the  court  held  that  parol  evidence  to 
establish  this  collateral  agreement  was  In- 
admissible, for  the  reason  that  the  written 
contract  purported  on  its  face  to  be  complete 
and  to  contain  the  entire  agreement  of  the 
parties,  and  that  the  parol  evidence  offered 
tended  to  add  another  term  to  the  agreement, 
the  agreement  containing  nothing  on  the  sub- 
ject to  which  the  parol  evidence  was  di- 
rected. The  opinion  in  that  case  reviews  a 
great  number  of  decided  cases,  and  declares, 
as  this  court  did  in  Slaughter  v.  Smither, 
supra,  that  to  admit  parol  proof  to;add  to  a 
written  contract  in  such  a  case  would  be  en- 
tirely to  abrogate  the  rule  of  the  common 
law  that  parol  evidence  is  Inadmissible  to 
contradict  or  vary  the  terms  of  a  valid  writ- 
ten instrument. 

We  find  nothing  in  the  case  here  which 
takes  it  from  under  the  control  of  that  rale 
of  the  common  law,  and  therefore  the  Judg- 
ment complained  of  is  affirmed. 

Affirmed* 


(107  Va.  408) 
CHESAPEAKE  &   O.    RY.    CO.    r.    PARIS' 
ADM'R. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 
21,  1907.) 

1.  Carriers  —  INJTJBY  to  Person  AssisnifG 
Passenger. 

A  person  accompanying  passengers  to  assist 
them  in  entering  a  train,  though  not  a  passen- 
ger, is  not  a  trespasser,  nor  bare  licensee,  as  he 
Has  at  least  a  tacit  invitation  from  the  carrier 
by  virtue  of  the  relation  between  it  and  the 
passenger,  and  the  carrier  must  exercise  at  least 
ordinary  care  to  avoid  injuring  him  by  defective 
stational  facilities  or  approaches  thereto. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  9.  Carriers,  §  1242.] 

2.  Same  — Persons  Assisting  Passenger  — 
Duty  to  Hold  Train  Until  Tuky  have 
Disembarked— Notice  of  Intent. 

Though  a  person  assisting  a  passenger  in 
boarding  a  train  has  a  right  to  enter  the  train 
in  conformity  with  a  practice  acquiesced  in  by 
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the  carrier,  he  should  inform  those  in  charge  of 
his  purpose;  and,  where  they  have  no  actual  or 
constructive  notice  that  he  intends  to  disembark, 
they  are  not  bound  to  hold  the  train,  nor  to  noti- 
fy him  before  it  starts. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  9,  Carriers,  §  1242.] 

SL  Same— IN.TUBY  to  Pebsoit  Auqhtino  fbom 

TbA  IN— NEGLIQEN  CE 

Where  a  brakeman  in  good  faith  makes  an 
nnsucoessful  attempt  to  prevent  one  who  had 
assisted  a  passenger  to  board  a  train  from  alight- 
ing after  it  had  started,  the  railroad  is  not 
liable  for  the  person's  injury,  although  he  might 
have  alighted  in  safety  had  the  brakeman  not 
interfered ;  the  brakeman's  act  being  one  in  an 
emergency,  which  will  not  create  a  liability  on 
the  master's  part,  though  the  result  shows  it 
to  have  been  a  mistake. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  9,  Carriers.  H  1121.  1242.] 

Error  to  Circuit  Court,  Auipista  County. 

Action  for  the  death  of  his  intestate  by  the 
administrator  of  James  R.  Paris  against  the 
Chesapeake  &  Ohio  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.    Reversed. 

R.  L.  Parrish,  for  plaintiff  in  error.  Charles 
Curry  and  Peyton  Cochran,  for  defendant  In 
error. 

WHITTLE,  J.  The  plaintiff  In  the  circuit 
court  (defendant  in  error  here)  brought  this 
action  to  recover  damages  for  the  death  of 
his  intestate,  James  R.  Paris,  alleged  to  have 
been  caused  by  the  negligence  of  the  plaintiff 
in  error,  the  Chesapeake  &  Ohio  Railway 
Company. 

Treating  the  case  as  upon  a  demurrer  to 
the  evidence,  the  essential  facts  are  as  fol- 
lows: The  intestate,  who  at  the  time  of  the 
accident  was  7S  or  77  years  of  age,  accom- 
panied his  daughter,  an  intending  passenger, 
from  their  home  in  Staunton,  Va.,  to  the 
company's  station  in  that  dty.  On  the  ar- 
rival of  the  train  the  conductor  and  brake- 
man,  as  usual,  stationed  themselves  at  the 
front  end  of  the  rear  coach  to  assist  passen- 
gers in  leaving  and  entering  the  cars.  The 
Intestate  escorted  his  daughter  into  the  rear 
car,  carrying  her  hand  baggage,  and  secured 
a  seat  for  her  about  midway  the  coach.  The 
train  crew  did  not  know,  and  there  was 
nothing  to  lead  them  to  suspect,  that  he  was 
not  a  passenger,  or  that  he  intended  to  gel 
off.  That  he  had  ample  time,  in  the  exercise 
of  ordinary  care,  to  have  left  the  train  in 
safety,  is  shown'  by  the  circumstances  that  it 
remained  at  the  station  five  minutes,  two 
minutes  longer  than  the  regulation  stop,  and 
that  the  conductor,  after  giving  the  leaving 
signal,  boarded  the  train  and  went  into  the 
forward  car  to  take  up  tickets  before  the 
Intestate  appeared  on  the  front  platform  of 
the  rear  coach. 

The  account  given  by  some  of  the  plain- 
tiff's witnesses  of  occurrences  at  the  moment 
of  the  accident  Is  that  while  the  Intestate 
was  descending  the  steps  the  train  was  put 
in  motion,  and  thereupon  he  was  seized  from 
behind  by  a  brakeman  on  the  platform  of 


the  car ;  that  he  turned  his  head  and  looked 
at  the  brakeman,  and  then  either  broke  his 
hold  or  was  turned  loose  and  fell  to  the  sta- 
tion platform  below,  and  rolled  thence  under 
the  moving  train,  between  the  rail  and  plat- 
form, and  was  struck  by  the  step  on  the  rear 
end  of  the  coach  and  fatally  injured.  Though 
several  witnesses  expressed  the  opinion  that 
the  intestate  could  have  alighted  in  safety, 
but  for  the  interference  of  the  brakeman, 
there  is  no  suggestion  that  the  latter  was  not 
acting  in  good  faith  in  his  effort  to  rescue  the 
Intestate  from  the  peril  of  jumping  off  the 
moving  train. 

The  rule  of  law  regulating  the  duty  of  a 
railway  company  to  persons  coming  to  sta- 
tions to  assist  passengers  Is  correctly  stated 
in  2  Hutchinson  on  Carriers  (3d  Ed.)  §  991: 
**A  person  who  comes  to  a  railroad  station 
to  assist  passengers  in  entering  or  leaving 
the  train,  though  not  a  passenger.  Is  not  a 
trespasser,  as  he  comes  with  at  least  the 
tacit  invitation  of  the  carrier.  While  so 
engaged- he  does  not  stand  In  the  relation  to 
the  carrier  of  a  bare  licensee,  but  is  deemed 
to  have  been  invited  to  be  there  by  virtue  of 
the  relation  existing  between  the  carrier  and 
the  Intending  or  arriving  passenger.  The 
carrier,  therefore,  owes  to  him  the  duty  of 
exercising  at  least  ordinary  care  to  see  that 
he  Is  not  injured  by  reason  of  defective  sta- 
tlonal  facilities  or  approaches  thereto. 

"So  one  who  goes  on  a  train  to  render  nec- 
essary assistance  to  a  passenger,  in  conformr 
ity  with  a  practice  approved  or  acquiesced 
in  by  the  carrier,  has  a  right  to  repder  the 
needed  assistance  and  leave  the  train;  and 
the  carrier,  in  permitting  him  to  enter  with 
knowledge  of  his  purpose,  is  presumed  to 
agree  that  he  may  Execute  It,  and  is  bound 
to  hold  the  train  a  reasonable  time  therefor. 
•  •  •  But  the  duty  of  the  carrier  in  this 
respect  is  dependent  upon  the  knowledge  of 
such  person's  purpose  by  those  in  charge  of 
the  train;  for  without  such  knowledge  they 
may  reasonably  conclude  that  he  entered  to 
become  a  passenger,  and  cause  the  train  to 
move  after  giving  him  a  reasonable  time  to 
get  aboard.  He  should,  accordingly,  notify 
some  one  in  the  management  of  the  train  of 
his  presence,  business,  or  purpose,  so  as  to 
creatf  some  relation  to  the  carrier,  and  thus 
make  It  its  duty  to  care  for  him;  and  when 
the  carrier's  servants  have  no  knowledge,  or 
there  are  no  circumstances  tending  to  put 
them  on  notice,  that  a  person  who  has  board- 
ed a  train  to  assist  another  intends  to  alight 
before  the  train  starts,  they  are  not  bound 
to  hold  the  train  until  he  has  had  time  to 
disembark,  nor  to  notify  him  before  the  train 
has  started."  See,  also,  Shearman  &  Red- 
field  on  Neg.  (5th  Ed.)  S  492a;  Littie  Rock, 
etc.,  Ry.  O).  v.  LAwton,  55  Ark.  428,  18  S.  W. 
543,  15  L.  R.  A.  434,  29  Am.  St  Rep.  48,  and 
notes. 

Applying  these  Just  rules  to  the  facts  of 
this  case,  It  is  clear  that  the  plaintiff  has 
wholly  failed  to  fix  actionable  negligence  on 
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the  defendant  company.  It  was  the  brake- 
man's  duty  to  have  endeavored  to  protect 
tbe  Intestate  from  danger  Incident  to  his 
stepping  off  a  moving  train,  and  if,  per- 
chance, disaster  attended  his  efforts  in  that 
regard,  the  master  cannot  be  held  answerable 
In  damages  for  the  fortuitous  result 

"One  who,  by  his  own  negligence,  has  plac- 
ed another  In  an  emergency  cannot  require 
of  that  other  the  wisest  possible  action  in 
order  to  save  him  from  the  consequences  of 
his  own  fault."  Wise  Ter.  Co.  v.  McCJormick, 
104  Va.  400.  51  S.  E.  731. 

We  are  of  opinion  that  the  Judgment  com- 
plained of  should  be  reversed,  the  verdict  of 
the  Jury  set  aside^  and  the  case  remanded 
for  a  new  trial. 

Reversed. 


(107  Va.  636) 

HAMER  V.  CJOMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 
19,  1907.) 

1.  Writ  of  Ebbob— Dismissait— 12[oot  Ques- 
tion. 

It  appearing,  in  a  quo  warranto  proceeding 
involving  the  right  to  the  oflSce  of  judge  of 
election,  that  since  the  writ  of  error  was  award- 
ed the  issue  has  become  extinct  by  the  term 
of  office  in  question  expiring,  the  case  must  be 
dismissed. 

2.  Same  — Moor   Questions  —  Dismissal   of 
Cause. 

Where  it  appears  there  is  no  actual  con- 
troveEBV  between  litigants,  or  that,  if  one  exist- 
ed, it  has  ceased,  a  court  should  dismiss  the 
cause,  since  it  is  not  their  office  to  give  opinions 
on  abstract  propositions  of  law,  nor  to  decide 
questions  upon  which  no  rights  depend. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  f  3122.] 

Error  to  Circuit  Court,  Alleghany  County. 

Quo  warranto  by  the  commonwealth 
against  one  Hamer  and  others.  Ftom  the 
Judgment,  defendant  Hamer  brings  error. 
Dismissed. 

Geo.  A,  Revercomb  and  John  T.  Delaney, 
for  plaintiff  in  error.  The  Attorney  Qener- 
9l,  for  the  Commonwealth. 

HARRISON,  J.  This  quo  warranto  pro- 
ceeding was  instituted  in  September,  1906, 
by  the  attorney  for  the  commonwealth,  of 
Alleghany  county,  to  have  determined  i^  con- 
flict between  certain  parties  claiming  to  be 
Judges  of  election  for  the  Second  Ward  in 
the  town  of  Covington. 

The  plaintiff  in  error,  together  with  two 
others,  was  appointed  Judge  of  election  for 
said  Second  Ward  by  the  electoral  board  for 
the  county  of  Alleghany;  and  their  contest* 
ants,  three  in  number,  were  appointed  to 
the  same  office  by  the  council  of  the  town 
of  Covington.  The  circuit  court  of  Alle- 
ghany county  held  that  those  persons  ap- 
pointed as  Judges  of  election  by  the  coimcll 
of  the  town  of  Covington  were  entitled  to 
hold  the  ofhee  and  discharge  its  duties.  To 
that  Judgment  this  writ  of  error  was  awarded 
October  &•  1906,  upon  the  petition  of  one  of 


the  parties  who  had  been  appointed  by  the 
electoral  board. 

It  appears  that  the  term  of  the  office  in 
question  has,  under  the  law,  expired  since 
this  writ  of  error  waif  awarded.  This  being 
so,  the  issue  has  become  extinct  Neither 
party  is  now  holding  the  office  for  the  stated 
term,  or  can  hold  it  for  such  term.  There 
can,  therefore,  be  no  Judgment  of  ouster,  or 
the  contrary,  lawfully  rendered,  and  the  case 
must  bei  dismissed. 

Whenever  it  appears,  or  is  made  to  ap- 
pear, that  there  is  no  actual  controversy  be- 
tween the  litigants,  or  that,  if  it  once  exist- 
ed, it  has  ceased,  it  is  the  duty  of  every  Ju- 
dicial tribunal  not  to  proceed  to  the  formal 
determination  of  the  apparent  controversy, 
but  to  dismiss  the  case.  It  is  not  the  office 
of  courts  to  give  opinions  on  abstract  propo- 
sitions of  law,  or  to  decide  questions  upon 
which  no  rights  depend,  and  when  no  relief 
can  be  afforded.  Only  real  controversies 
and  existing  rights  are  entitled  to  Invoke  the 
exercise  of  their  powers.  Franklin  v.  Peers, 
95  Va.  602,  29  S.  K  821;  Shumate  v.  Spll- 
man,  1  Va.  Dea  004;  Meyer  v.  Pritchard, 
131  U.  S.  cclx.  23  Lu  Bd.  961;  Mills  v.  Green, 
159  U.  S.  651,  16  Sup.  Ot  132.  40  L.  Ed.  293. 

In  the  case  last  cited,  Mr.  Justice  Gray 
says:  "The  duty  of  this  court,  as  of  every 
other  Judicial  tribunal,  is  to  decide  actual 
controversies  by  a  Judgment  which  can  be 
carried  into  effect,  and  not  to  give  opinions 
upon  moot  questions  or  abstract  propositions, 
or  to  declare  principles  or  rules  of  law  which 
cannot  affect  the  matter  in  issue  In  the  case 
before  It.-  It  necessarily  follows  that  when, 
pending  an  appeal  from  the  Judgment  of  the 
lower  court,  and  without  any  fault  of  the  de- 
fendant, an  event  occurs  which  renders  it 
impossible  for  this  court,  if  it  should  decide 
the  case  in  favor  of  the  plaintiff,  to  grant 
him  any  effectual  relief  whatever,  the  court 
will  not  proceed  to  a  formal  Judgment,  but 
will  dismiss  the  appeal.  And  such  a  fact, 
when  not  appearing  on  the  record,  may  be 
proved  by  extrinsic  evidence.  Lord  y.  Tea- 
zle, 8  How.  (U.  S.)  251,  12  U  Ed.  1067;  Cali- 
fornia r.  San  Pablo  ft  Tulare  Railroad,  149 
U.  S.  308,  13  Sup.  Ct.  876,  37  li.  Ed.  747. 
^  The  controversy  in  the  case  at  bar  having 
ceased  to  exist,  leaving  only  moot  questions, 
there  can  be  no  recovery  for  costs  in  this 
court,  where  such  a  Judgment  depends  upon 
the  substantial  result  of  the  litigation.  The 
case  must  therefore  be  dismissed,  without 
costs  to  either  party. 


a07  Va-  458) 
LENNIG  V.  HARRISONBURG  LAND  & 
IMP.  CO.  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 
21.  1907.) 

1.  Quieting   Title  —  Removal  of   Cix>ud  — 
Right  of  Action. 

To  sustain  a  suit  to  remove  lien  as  a  cloud 
on  title,  the  bill  must  be  against  one  who  as* 
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■ertB  an  adverse  title  under  the  Hen,  the  Talid- 
ity  of  which  plaintiff  denies. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Quieting  Title,  §  4.J 

2.  Sami>— Ve5D0b'b   Libn  — Bill  — Imminent 
Danger  or  Ibbep arable  Injury. 

Complainant  alleged  that  he  was  the  owner 
•f  17  lots  in  defendant  improvement  company's 
addition  to  the  town  of  H.,  for  which  he  had 
paid ;  that  he  had  held  the  same  for  14  years 
without  being  able  to  sell  them  without  sacrifice, 
and  was  still  unable  to  do  so,  because  of  a 
vendor's  lien  on  all  the  lots  In  the  addition  for 
the  debts  of  the  improvement  company ;  that  the 
interest  on  the  lien  debt  was  continually  in- 
creasing: and  that,  while  the  improvement  com- 
pany still  owned  a  large  tract  of  valuable  land 
and  many  valuable  lots  and  improvements,  which 
were  primarily  liable  for  and  were  at  present 
amply  sufiicient  to  discharge  the  lien,  yet,  if  the 
company  continued  in  the  future  as  in  the  past 
to  default  in  the  payment  of  interest  on  the  debt, 
it  would  only  be  a  question  of  time  until  the 
company's  property  would  be  inadequate  and 
complainant  s  lots  would  be  taken,  aeld,  that 
the  Dill  did  not  show  that  complainant  was  in 
imminent  danger  of  irreparable  injury,  and  was 
therefore  insufficient  to  compel  a  present  sale 
of  the  Improvement  company's  property  to  satis- 
fy the  lien  to  remove  the  cloud  from  the  title 
to  complainant's  lots. 

8.  Principal  and  Subett— Creation  or  Rs- 
LATFON— Vendor's  Lien. 

Where  defendant  improvement  company 
sold  certain  lots  to  complainant,  which,  with 
the  improvement  company  s  remaining  property, 
were  subject  to  a  Tendor's  lien,  such  transaction 
did  not  create  the  relation  of  principal  and 
surety  between  complainant  and  the  fmproye- 
ment  company,  in  so  far  as  the  lien  was  effective 
against  the  land  so  conveyed ;  complainant  hay- 
ing paid  no  part  of  the  lien  debt,  and  not  being 
personally  liable  therefor. 

4.  Covenants— Wabrantt— Scope. 

A  covenant  of  warranty  cannot  be  treated 
as  a  covenant  against  incumbrances. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  14,  Covenants,  S§  iZ,  46.] 

5.  Same— BREAon— Remedies. 

On  breach  of  a  covenant  of  warranty,  the 
covenantee  has  an  adequate  remedy  at  law. 

[Eid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOJ.  14,  Covenants,  f  170.] 

6.  Same— Possession— Eviction. 

To  constitute  a  breach  of  a  covenant  of 
warran^,  the  covenantee  must  have  been  pre- 
vented from  taking  possession  of  the  premises, 
or  there  must  have  been  an  eviction. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  «  139,  157.] 

Appeal  from  Circuit  Court,  Rockingham 
County. 

Action  by  Thompson  Lennig  against  the 
Harrisonburg  Land  &  Improvement  Com- 
pany and  another.  From  a  decree  dismissing 
the  bill,  plaintiff  appeals.    Affirmed. 

Charle^  Griffin  Herring,  for  appellant 
Conrad  &  Conrad,  for  appellees. 

CARDWELL,  J.  The  ayerments  of  the 
bill  filed  in  this  case  by  appellant  against 
the  Harrisonburg  Land  &  Improvement  Com* 
pany  and  J.  M.  Snell,  appeHees,  are  that  the 
appellant  is  the  owner  and  in  the  possession 
of  17  certain  lots  of  land,  situate  in  the  cor* 
porate  limits  of  the  town  of  Harrisonburg, 
in  the  county  of  Rockingham,  giving  the 
number  of  each  lot,  as  shown  on  a  recorded 
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plat  of  the  addition  known  as  the  Harrison- 
burg Land  &.  Improvement  Company's  addi- 
tion to  tlie  town  of  Harrisonburg;  that  ap- 
pellant had  purchased,  paid  for,  and  obtain- 
ed deeds  for  said  lots  from  the  Harrison- 
burg Land  &  Improvement  Company  about 
14  years  theretofore,  which  deeds  were  made 
with  the  covenant  of  general  warranty,  and 
filed  as  exhibits  with  the  bill;  that  there  Is  a 
vendor's  lien  owing  by  and  due  from  the  said 
company  for  a  large  part  of  the  unpaid  pur- 
chase price  (from  $8,000  to  $4,000)  for  the 
lands  and  lots  now  owned  by  said  company, 
or  at  any  time  conveyed  by  the  company  to 
appellant  and  other  purchasers;  that  said 
vendor's  lien,  represented  by  bonds,  is  now 
owned  by  said  J.  M.  Snell,  a  stockholder  in 
and  director  of  the  said  company;  that  ap- 
pellant's lots  are  very  valuable,  and  could 
be  sold  at  a  good  price,  but  for  the  cloud 
upon  the  title  thereto  occasioned  by  said 
unpaid  vendor's  lien;  that  appellant  has 
been  forced  to  hold  his  lots  for  14  years, 
pay  taxes  thereon,  lose  the  use  of  his  money 
invested  therein,  and  is  now  confronted  with 
the  equally  ruinous  alternative  of  continuing 
this  condition  of  affairs  indefinitely,  with 
the  interest  on  the  vendor's  lien  debt  contin- 
ually increasing,  or  of  sacrificing  his  prop- 
erty at  the  low  prices  it  would  bring  with 
the  said  cloud  upon  the  title;  that  the  said 
Harrisonburg  Land  &  Improvement  Com- 
pany still  owns  a  large  tract  of  valuable 
land  and  many  valuable  lots,  with  improve- 
ments thereon,  and  appellant  is  informed 
and  avers  that  the  lands  still  owned  by  the 
said  company  are  in  equity  bound  for,  and 
will  be  first  subjected  and  applied  to,  the 
payment  of  said  vendor's  lien;  that  the  said 
real  estate  still  owned  by  the  said  company 
is  ample  to  pay  off  and  discharge  all  the 
liens  and  Incumbrances  upon  the  said  prop- 
erty now  owned  by  the  said  company,  if  the 
same  is  applied  thereto  at  once,  but  if  the 
said  company  continues  in  the  future,  as  In 
the  past,  to  default  in  the  payment  of  the 
interest  upon  the  said  vendor's  lien  debt,  It 
will  be  only  a  question  of  time  until  the 
property  of  said  company  will  cease  to  be 
adequate  to  pay  off  and  discharge  said  ven- 
dor's lien  debt,  and  appellant's  lots  will  be 
taken  for  same  and  lost  to  him. 

It  is  further  averred  that  appellant  has 
patiently  waited  14  years  for  the  said  com- 
pany to  pay  their  debts  and  clear  appel- 
lant's title,  and  that  he  has  a  right  to  re- 
sort to  a  court  of  equity  to  have  said  lien 
satisfied  and  the  said  cloud  removed  from 
his  title;  the  prayer  of  the  bill  being  that, 
upon  the  taking  of  all  proper  accounts,  a 
sale  of  the  lands  still  owned  by  the  Har- 
risonburg Land  &  Improvement  Company, 
or  so  much  thereof  as  may  be  necessary  to 
pay  off  and  discharge  said  vendor's  lien 
debt,  be  ordered,  etc. 

To  the  bill  the  defendants  demurred  upon 
several  special  grounds,  stated  in  writing, 
in  which  demurrer  the  appellant  joined ;  and 
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upon  the  hearing  the  circuit  court  sustain- 
ed the  demurrer  and  dismissed  the  bill. 

The  first  ground  of  demurrer  is  a  merie 
reiteration  of  the  general  demurrer,  and  of 
the  remaining  five  it  is  only  necessary  for 
us  to  consider  the  second,  viz.:  ''That  the 
allegations  of  the  bill  are  not  sufficient  upon 
which  to  base  the  relief  sought." 

**In  order  for  a  person  successfully  to  in- 
voke the  interposition  of  equity  to  remove  a 
cloud,  he  must  not  only  establish  the  validity 
of  his  own  title,  but  also  the  invalidity  of  his 
opponent's/'  6  Am.  &  Eng.  Enc.  L.  (2d  Ed.) 
156,  and  authorities  cited  in  note ;  also  Pome- 
roy's  Eq.  §§  724,  725. 

The  authorities  cited  by  appellant  in  sup- 
port of  the  proposition  that  an  unsatisfied 
mortgage  will  be  decreed  a  cloud  and  relief 
granted  do  not  sustain  the  view  appellant 
contends  for,  but  are  in  accord  with  the  rule, 
established  by  the  weight  of  authority,  that 
the  bill,  tp  .be  maintained,  must  be  against 
"one  who  asserts  an  adverse  title  under  a 
mortgage,  the  validity  of  which  is  denied  by 
the  plalntifiP."  Clouaton  v.  Shearer,  09  Mass. 
209;  Carter  v.  Taylor,  3  Head  (Tenn.)  30. 

It  will  be  observed  that  the  vendor's  lien 
(by  decree)  is  admitted  by  the  bill,  and  it  is 
not  pretended  that  it  is  not  a  valid,  subsist- 
ing, and  enforceable  lien.  Were  this  valid, 
enforceable  lien,  with  the  knowledge  of  ap- 
pellant and  subject  to  which  he  took  title  to 
his  lots,  such  a  cloud  upon  title  as  equity 
would  relieve,  his  bill  does  not  aver  such  im- 
minent danger  of  irreparable  injury  as  is  nec- 
essary to  authorize  a  court  of  equity  to  grant 
the  relief  asked.  . 

''The  danger  must  be  more  than  specula- 
tive." Sanders  v.  Village  of  Yonkers,  63  N. 
Y.  489;  Torrent  v.  Booming  Co.,  22  Mich.  354. 

The  bill  nowhere  avers  (as  alleged  in  the 
petition  for  this  appeal)  that  '*the  complain- 
ant is  in  imminent  danger  of  losing  his  en- 
tire property."  On  the  contrary,  it  is  averred 
that  the  Harrisonburg  Land  &  Improvement 
Company  still  owns  a  large  tract  of  valuable 
lots,  with  improvements  thereon,  which  lands 
still  owned  by  the  company  are  in  equity 
bound  for  and  will  be  first  subjected  and  ap- 
plied to  the  payment  of  the  vendor's  Hen; 
and  in  the  following  paragraph  it  is  admitted 
that  the  real  estate  owned  by  the  company  "Is 
ample  to  pay  off  and  discharge  all  the  liens 
and  incumbrances  upon  the  company's  prop- 
erty if  applied  thereto  at  once."  The  necessi- 
ty for  applying  the  company's  property  at 
once.  In  order  to  shield  appellant's  lots  from 
liability  to  the  vendor's  lien,  is  not  made  to 
appear  by  any  facts  stated  in  the  bill;  nor 
is  it  made  to  appear  that  the  owner  of  this 
vendor's  lien  (appellee  Snell)  has  been  guilty 
of  mala  fides  in  not  heretofore  enforcing  it 
Non  constat,  but  that  by  litigation  or  other 
sufficient  cause  he  has  been  unable  to  do  so. 

It  is  not  pretended  that  appellant,  at  any 
time  before  the  filing  of  his  bill,  even  request- 
ed the  owner  of  this  vendor's  lien  to  enforce 
It,  or  the  lien  debtor  to  pay  it,  for  the  pro- 


tection of  appellant,  and  that  the  request  was 
denied.  Whether,  if  this  had  been  averred,  it 
would  have  been  sufficient  on  demurrer  to 
entitle  him  to  maintain  his  bill  in  a  court  of 
equity,  we  are  not  to  be  understood  as  ex- 
pressing any  opinion.  The  averred  necessity 
for  the  vendor's  lien  being  enforced  at  once 
is  but  the  expression  of  an  opinion  not  found- 
ed upon  facts  stated,  and  4s  purely  specula- 
tive. There  is  no  averment  that  the  land 
company  is  not  reducing  its  debt,  nor  that  it 
is  defaulting  in  interest,  nor  that  it  tn  a 
short  time  will  amount  to  more  than  the  val- 
ue of  land  still  owned  by  the  company,  or 
first  liable  before  appellant's  land  could  be 
subjected;  the  nearest  approach  to  such  an 
averment  being  that,  if  the  company  "contin- 
ues in  the  future  as  in  the  past"  to  default 
in  the  payment  of  the  interest  on  the  ven- 
dor's lien  debt,  "it  will  be  only  a  question  of 
time  until  the  property  will  cease  to  be  ade- 
quate to  pay  off  the  lien  debt"  Just  how 
much  time  would  be  required  to  bring  about 
this  apprehended  injury  to  appellant  is  left 
entirely  to  conjecture.  Such  indefinite  aver- 
ments are  not  sufficient  to  be  construed  into 
an  immediate  or  reasonable  apprehension  of 
loss,  justifying  the  Intervention  of  a  court  of 
equity. 

Much  of  the  argument  for  appellant  is  di- 
rected to  the  right  of  a  surety ;  but  it  is  clear, 
we  think,  that  the  argument  and  the  authori- 
ties cited  to  support  it  are  wholly  inapplic- 
able— first,  because  the  averments  of  the  bill 
do  not  present  that  question ;  and,  second,  in 
no  view  of  the  facts  averred  could  appellant 
be  regarded  as  occupying  the  relation  of  sure- 
ty for  the  payment  of  the  vendor's  lien  in 
question.  He  has  paid  no  part  of  it  and  is 
in  no  way  liable  personally  for  its  payment 
but  is  only  a  purchaser,  with  notice  of  the 
vendor's  lien,  and  took  his  title  subject  to  it, 
and  without  covenant  against  it  His  case, 
therefore*  falls  under  the  control  of  that 
class  of  cases  to  which  belong  Marbury  v. 
Thornton,  82  Va.  704,  1  S.  B.  909,  and  Beale 
V.  Seiveley,  8  Leigh,  658. 

In  the  first  named  of  these  cases  it  is  held 
that  a  covenant  of  warranty  can  never  be 
treated  as  a  covenant  against  mere  incum- 
brances. If  there  has  been  breach  of  the 
warranty,  the  party  injured  has  adeanate 
remedy  at  law;  but  to  constitute  such  bi'each 
there  must  be  an  eviction,  or  the  plaintiff 
prevented  from  taking  possession  of  I  the 
premises.  Appellant's  bUl  admlt^  that  he 
is  in  possession,  and  has  not  been  evicten  or 
disturbed  in  his  possession.  Therefore!,  in 
order  to  afford  him  the  relief  he  seeks,  a 
court  of  equity  would  have  to  treat  the  cove- 
nant of  "general  warranty"  in  his  deed  as  a 
covenant  against  a  mere  incumbrance,  waich 
would  be  to  make  a  new  contract  for  bin:). 

After  stating  the  rule  as  to  executory  con- 
tracts. Prof.  Liie,  in  bis  notes  to  Merwin's 
Equity,  S  740,  says:  "The  rule,  however,  is 
wholly  different  in  the  case  of  an  executed 
contract;   that  is,  a  conveyance  of  real  as- 
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tate.  Here,  as  a  general  rule,  the  vendee 
who  has  taken  a  conveyance  must  rely  upon 
the  covenants  of  title  In  the  deed,  and,  If 
there  he  none,,  he  purchases  at  his  peril. 
In  the  absence  of  bad  faith  on  the  part  of  the 
vendor.'* 

And  in  Merwin's  Equity,  fi  429,  It  Is  said: 
"When  the  parties  have  made  a  definite  con- 
tract, equity  veill  not  relieve  against,  Its  con- 
sequences, because  It  has  become  less  profit- 
able or  more  onerous  on  account  of  some  con- 
tingency against  which  the  contract  did  not 
provide.  A  court  of  equity  cannot  make  a 
new  contract  for  the  parties. 

That  appellaht  Is  not,  upon  the  averments 
of  his  bill,  entitled  to  the  Intervention  of  a 
court  of  equity,  is  very  clearly  and  conclu- 
sively shown  by  the  well-considered  opinion 
by  Tucker,  J.,  in  Beale  v.  Selveley,  supra,  in 
which  he  sa3rs:  "He  [vendor]  may,  therefore, 
be  willing  to  give  a  general  warranty,  which 
cannot  be  enforced  until  eviction,  but  not  a 
covenant  for  good  title,  which  he  may  not 
have.  Where  he  enters  Into  a  general  war- 
ranty, without  other  covenants,  he  makes 
himself  only  responsible  for  eviction,  and  se- 
cures to  himself  the  advantage  of  every  doubt 
which  hung  over  his  title  being  removed  by 
lapse  of  time.  In  these  cases,  therefore,  the 
vendee  is  confined  to  the  covenant  of  gen- 
eral warranty.  He  has  chosen,  or  at  least 
agreed  upon,  his  remedy,  and  to  that  remedy 
he  must  be  tied  down.  However  bad  his  ti- 
tle, he  cannot  sue  upon  his  warranty  unless 
he  be  evicted;  and  If  he  cannot  do  so  at  law, 
upon  what  principle  can  equity  make  the 
vendor  liable  beyond  the  terms  of  his  con- 
tract? How  can  equity  make  him  responsible 
farther?  ♦  ♦  ♦  It  cannot  do  so  without 
making  a  new  contract  for  the  parties  or 
interpolating  a  new  and  substantive  principle 
into  that  already  made.  ♦  ♦  •  I  am  aware 
of  no  case  in  which  the  rights  of  the  party 
have  been  extended  in  equity  beyond  his  cov- 
enants. ♦  ♦  ♦  But  after  a  deed  has  been 
made  and  accepted,  though  our  courts  have 
given  relief  in  anticipation  of  an  eviction 
which  is  Impending,  accompanied  by  the  dan- 
ger of  insolvency,  they  have  never  gone  one 
Jot  beyond  the  covenants,  except  where  the 
fraud  of  the  vendor  gives  rise  to  a  distinct 
cause  of  action  Independent  of  the  cove- 
nants.*' 

Conceding,  as  counsel  for  appellant  con- 
tends, that  the  object  of  the  suit  in  that  case 
was  to  avoid  paying  the  grantor  what  gran- 
tee had  contracted  to  pay,  and  that  the  opin- 
ion says:  "If  plaintiff  had  averred  that  de- 
fendant was  insolvent,  or  In  failing  circum- 
stances, he  would  have  had  the  right  to  main- 
tain his  blir*— this  does  not  help  appellant's 
case,  since  there  are  no  such  averments  in 
his  bill.  Instead  of  alleging  the  insolvency 
of  the  vendor's  lien  debtor,  the  averment  is 
made,  as  already  stated,  "that  the  real  estate 
owned  by  the  company  is  ample  to  pay  off 
and  discharge  all  the  liens  and  incumbrances 
upon  the  company's  property,"  etc.    Nothing 


whatever  is  said  as  to  whether  or  not  the 
company  has  other  property  than  that  cover- 
ed by  the  vendor's  lien  held  by  appellee  Snell, 
or  that  it  owes  other  debts. 

As  to  the  company  being  "In  failing  cir- 
cumstances," beyond  the  vague  and  indefinite 
averment,  already  adverted  to,  that  if  the 
company  "continued  in  the  future  as  in  the 
past  to  default  in  the  payment  of  the  interest 
upon  the  said  vendor's  lien  debt  it  will  be 
only  a  question  of  time  until  the  property  of 
said  company  will  cease  to  be  adequate  to 
^y  off  and  ^  discharge  said  vendor's  lien," 
etc.,  the  bill  is  silent. 

We  are  of  opinion  that  the  decree  appealed 
from  is  without  error,  and  therefore  it  is  af- 
firmed* 


a07  Va,  548) 

SMITH  V.  liURTT  et  al. 

LURTY  V.  SMITH  et  al*. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 
21,  1907.) 

1.  AnMlNISTRATORS— WrrH    Wtll   Annexei>— 
Appointment— Widow's  Rights. 

Though,  under  the  express  terms  of  Code 
1904,  S§  2637.  2639,  on  an  executorship  being 
declined,  testator's  widow  had  the  preferable 
right  to  qualify  as  administrator  with  the  will 
annexed,  if  she  was  a  suitable  person,  it  was 
proper  to  refuse  to  appoint  her,  where  she  was 
very  hostile  to  and  not  upon  speaking  terms  with 
the  principal  devisee  and  legatee,  was  litigating 
with  the  curator  of  the  estate,  and  was  assert- 
ing title  to  property- which  testator  attempted 
to  dispose  olT  by  his  will. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  S§  10^ 
111.] 

2.  Same—Nominee  of  Distributes. 

Code  1904.  S  2639.  providing  that  a  dis- 
tributee may  waive  his  nght  to  qualify  as  ad- 
ministrator in  favor  of  any  other  person  to  be 
designated  by  himself,  does  not  entitle  a  dis- 
tributee whose  right  to  qualify  has  been  denied 
to  designate  some  other  person. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Elxecutors  and  Administrators,  Sfi  67- 
59,  111.1 

3.  Same— Who  are  "Distributees.** 

Code  1904.  S  2637.  provides  that  where  an 
executorship  is  refused,  administration  may  be 
granted  with  the  will  annexed  to  the  person  who 
would  have  been  entitled  to  administration  had 
there  been  no  will;  and  section  2639  provides 
that  where  there  is  no  will  administration  shall 
be  granted  to  the  distributees,  and  that  any  of 
them  may  waive  their  right  to  qualify  in  favor 
of  any  other  person  to  be  designated  by  them. 
Held,  that  "distributees,"  within  section  2639, 
are  those  entitled  under  the  statute  of  distribu- 
tion to  intestate  personalty,  and  a  devisee  and 
legatee,  not  being  a  distributee,  on  the  executor- 
ship being  refused,  has  no  preferable  right  to  be 
appointed  administrator,  nor  to  designate  anoth- 
er to  be  so  appointed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  22,  Executors  and  Administrators,  §§  57-^9. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3.  pp.  2133^2134;  vol.  8.  p.  7639.] 

4.  Same. 

Where  an  executor  declined  to  act  testa- 
tor's brothers  and  sister  did  not  waive  their 
right  to  qualify  as  administrator  or  to  designate 
another  by  recognizing  the  prior  right  of  testa- 
tor's widow  to  qualify  if  the  court  thought  she 
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was  a  suitable  penon,  and,  on  her  being  denied 
the  appointment,  it  was  proper  to  appoint  one* 
designated  by  the  brothers  and  sister. 

Error  to  Circait  Ck)nrt,  Rockingham  Connty. 

Proceedings  by  Susie  Smith  against  Annie 
S.  Lurty  and  others.  In  which  motions  were 
made  for  grant  of  administration  of  Warren 
S.  Lurty's  estate.  From  orders  In  the  respec- 
tive proceedings,  Susie  Smith  and  Annie  S. 
Lurty  bring  error.    Affirmed. 

.  B.  B.  Crawford  and  D.  O.  Dechert,  for 
plaintiff  In  error  Smith.  Conrad  &  Conrad 
and  A.  B.  Guigon,  for  plaintiff  in  error  Lurtjll 
Slpe  &  Harris,  for  defendants  In  error  R.  D. 
Lurty  and  jjthers. 

BUCHANAN,  J.  Warren  S.  Lurty  died, 
•  leaving  a  paper,  purporting  to  be  his  last  will 
and  testapient,  by  which  he  disposed  of  a 
part  of  his  real  and  personal  estate.  Pend- 
ing litigation  as  to  whether  or  not  that  paper 
was  his  last  will,  a  curator  was  agreed  upon 
by  the  parties  in  interest  and  appointed  by 
the  court  The  result  of  the  litigation  was 
the  establishment  of  the  paper  as  the  de- 
cedent's last  will.  The  executor  named  there- 
in qualified,  but  before  acting  was  permitted 
to  resign.  Thereupon  the  widow  moved  the 
court  to  grant  her  letters  of  administration 
with  the  will  annexed,  and,  in  case  It  denied 
that  motion,  then,  in  the  alternative,  that  let- 
ters of  administration  be  granted  to  her 
nominee,  whom  she  was  ready  to  announce 
to  the  court. 

That  motion  was  opposed  by  Susie  Smith, 
a  devisee  and  legatee  under  the  'will,  who 
moved  the  court  to  grant  administration 
to  H.  W.  Bertram,  who  was  In  charge  of  the 
estate  as  curator.  The  brothers  and  sister 
of  the  testator  (he  having  died  leaving  no 
descendants),  without  opposing  the  claim  of 
the  widow  to  a  prior  or  preferred  right  to 
have  administration  granted  herself,  moved 
the  court  to  grant  letters  of  administration 
to  the  husband  of  the  testator's  sister,  In 
case  the  application  of  the  widow  for  gratit 
of  administration  to  herself  should  be  denied. 

Upon  the  hearing  of  these  motions,  which 
were  heard  together,  the  court  overruled  the 
motions  of  the  widow  and  Susie  Smith,  re- 
spectively, sustained  the  motion  of  the  broth- 
ers and  sister  of  the  testator,  and  appointed 
the  husband  of  the  latter  administrator  with 
the  will  annexed.  To  that  order  the  widow 
and  Miss  Smith  each  obtained  a  writ  of  error 
and  supersedeas. 

By  section  2637  of  the  Code  of  1904  it  Is 
provided  that  "if  there  be  no  executor  ap- 
pointed by  the  will,  or  if  all  the  executors 
therein  named  refuse  the  executorship,  or  fan 
when  requested  to  give  such  bond,  which 
shall  amount  to  such  refusal,  the  said  court 
or  clerk  may  grant  administration,  with  the 
will  annexed,  to  the  person  who  would  have 
becil  entitled  to  administration  If  there  had 
been  no  will,  upon  his  taking  such  oath  and 
giving  such  bond*'* 


By  section  2630  it  is  provided  that,  where 
a  person  dies  Intestate,  "administration  shall 
be  granted  to  the  distributees  who  apply 
therefor,  preferring  first  the  husband  or  wife, 
and  then  such  of  the  others'  entitled  to  dis- 
tribution as  the  court  or  clerk  shall  see  fit. 
But  any  of  the  said  distributees  may  at  any 
time  waive  the  right  to  qualify  in  favor  of 
any  other  person  to  be  designated  by  them. 
If  no  distributees  apply  for  administration 
within  thirty  days  from  the  death  of  the 
intestate,  the  court  or  clerk  may  grant  ad- 
ministration to  one  or  more  of  the  creditors, 
or  to  any  other  person." 

Conceding  that  the  widow,  under  these 
sections  of  the  Code,  if  she  was  a  suitable 
person,  had  the  preferable  right  to  qualify  as 
administrator  of  her  husband  with  the  will 
annexed,  the  court  did  not  err  In  refusing  to 
allow  her  to  do  so  upon  the  facts  disclosed  by 
the  record.  She  was  very  hostile  to  and  not 
upon  speaking  terms  with  Miss  Smith,  the 
principal  devisee  and  legatee  under  the  will. 
She  was  litigating  with  the  curator,  both  as 
plaintifi?  and  defendant,  and  was  asserting 
title  to  property  which  her  husband  had  at- 
tempted to  dispose  of  by  his  will.  Under 
these  circumstances  the  circuit  court  proper- 
ly declined  to  appoint  her  as  administrator. 
See  Bridgman  y.  Brldgman,  30  W.  Va.  212, 
8  S.  E.  580;  18  Cyc.  93,  and  cases  cited. 

Neither  do  we  think  the  circuit  court  erred 
in  refusing  to  appoint  as  administrator  the 
person  she  proposed  to  name  in  the  event 
the  court  refused  to  appoint  her.  The  stat- 
ute provides  that  any  distributee  may  waive 
his  right  to  qualify  in  favor  of  any  other 
person  to  be  designated  by  such  distributee; 
but  we  do  not  understand  it  to  mean  that 
where  a  distributee  has  insisted  upon  his 
right  to  qualify,  and  the  court  has  held,  up- 
on the  facts  disclosed  in  the  proceeding,  that 
he  has  no  such  right,  he  can  then  designate 
some  other  person  to  be  appointed  to  a  posi- 
tion which  he  himself  has  been  adjudged  not 
entitled  to. 

Neither  do  we  think  the  court  erred  in 
refusing  to  sustain  the  motlou  of  Miss  Smith 
to  appoint  Bertram,  the  curator,  as  adminis- 
trator. Section  2637  of  the  Code  of  190i  pro- 
vides that,  where  the  executor  refuses  the 
executorship,  the  court  or  clerk  may  grant 
administration  with  the  will  annexed  to  the 
person  who  would  have  been  entitled  to  ad- 
ministration, if  there  had  been  no  will ;  and 
section  2639  provides,  where  there  is  no  will, 
that  administration  shall  be  granted  to  the 
distributees,  and  that  any  of  the  distributees 
may  at  any  time  waive  their  right  to  qualify 
in  favor  of  any  other  person  to  be  designated 
by  them.  Miss  Smith,  while  a  devisee  and 
legatee  under  the  will,  was  not  a  distrlbntee ; 
for  the  word  "distributees,"  as  used  in  the 
sections  quoted,  clearly  means  those  who 
would  be  entitled  under  the  statute  of  dis- 
tribution to  the  personal  estate  of  the  de- 
cedent if  he  had  died  intestate.    Not  being  a 
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distributee,  Bhe  had  no  preferable  claim  to 
be  appointed  adminlBtrator,  nor  preferable 
rigbt  to  designate  another  to  be  so  appoint- 
ed nnder  the  statute. 

The  brothers  and  sister  of  the  decedent,  by 
their  recognition  of  the  prior  right  of  the 
widow  to  qualify  if  the  court  thought  she 
was  a  suitable  person  under  the  facts  of  the 
case,  neither  waived  their  own  right,  respec- 
tively, to  qualify,  nor  their  right  to  designate 
another  person  in  the  event  the  court  de- 
clined to  grant  letters  of  administration  to 
the  widow.  They  were  Interested  in  the  de- 
cedent's estate,  were  clearly  within  the  mean- 
ing of  the  statute,  and  the  court  did  not  err 
in  granting  letters  of  administration  to  the 
person  designated  by  them,  under  the  facts 
of  the  case. 

Its  order  must  be  affirmed. 

Affirmed. 


(107  Va.  466) 

LURTY'S  CURATOR  v.  LURTY. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 
21.  1907.) 

1,  Pbincipat.  and  Agent— Creation  of  R«- 
LATioN— Husband  and  Wife. 

Where  one  sold  property  jointly  owned  by 
himself  and  wife,  taking  a  note  to  himself  for 
the  purchase  price,  and  before  collecting  it  ren- 
dered an  account  in  writing  to  her,  showing  her 
share  due  out  of  the  note,  the  relation  of  prin- 
cipal and  agent  is  established  between  them  re- 
specting the  sale. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Agent,  Sfi  26-29.] 

2.  Contracts  — To     Pat    Money  —  Implied 
Promise. 

Where,  before  collecting  a  note  payable  to 
himself  and  given  for  the  price  of  property  own- 
ed jointly  by  himself  and  wife,  one  rendered  an 
account  in  writing  to  his  wife  over  his  signature, 
showing  her  share  of  the  sale  to  be  a  fixed  sum 
due  her  out  of  the  note,  and  reciting  the  bal- 
ance to  belong  to  himself,  there  was  an  acknowl- 
edgment that  when  the  note  was  collected  he 
would  owe  her  the  sum  indicated,  from  which  a 
promise  to  pay  is  implied. 

[E>].  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  11,  Contracts,  i§  121,  122.] 

8.  Limitation   of  Actions  —  Written  Con- 
tracts. 

There  was  a  written  contract,  signed  by  the 
party  to  be  charged  thereby,  the  limitation  on 
which  is  fixed  at  five  years  by  the  express  terms 
of  Code  1904,  S  2920,  where,  before  collecting 
a  note  payable  to  himself,  and  given  for  the 
price  of  property  owned  jointly  by  himself  and 
wife,  one  rendered  an  account  m  writing  to 
his  wife  over  his  signature,  showing  her  share 
of  the  sale  to  be  a  fixed  sum  due  her  out  of  the 
note. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  83,  Limitation  of  Actions,  §§  llS-128.] 

4.  Sams. 

The  three-year  statute  of  limitations  is  in- 
applicable to  an  obligation  evidenced  by  a  writ- 
ing under  seal. 

5.  Same. 

Limitations  on  obligations  evidenced  by 
writmgs  are  not  regulated  by  the  fact  that  the 
antecedent  indebtedness,  upon  which  the  writ- 
in£s  are  founded,  were,  mere  assumpsits,  since 


an  inferior  liability  is  absorbed  by  one  of  high- 
er legal  degree, 

[Ed.  Note.— For  cases  hi  point,  see  Cent  Dig. 
Tol.  33,  Limitation  of  Actions,  |  112.] 

6l  Contracts— To  Pat  Monet— Action— Bvi- 

DENCB— AdMISSIBILITT. 

In  an  action  on  decedent's  implied  promise 
to  pay  money  upon  collecting  a  note,  the  maker 
of  the  note  could  testify  that  he  had  paid  It  and 
fix  the  date,  of  payment 

7.  Same— Burden  of  Proof. 

In  an  action  on  decedent's  implied  promise 
to  pay  money  upon  collecting  a  note,  the  burden 
of  proof  was  on  plaintiff  to  establish  such  col- 
lection. 

[E3d.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  11,  Contracts,  S§  1754-1780.] 

8.  Same. 

If  plaintiff  accepted  and  collected  decedent's 
check,  bearing  upon  its  face  a  statement  that  it 
was  *Mn  full  of  all  demands,"  it  will  be  pre- 
sumed that  the  check  was  received  in  discharge 
of  all  pre-existing  liabilities,  and  the  burden  of 
overcoming  the  presumption  rests  upon  plaintiff, 
if  she  would  recover  on  a  pre-existing  debt 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  11,  Contracts,  IS  1754-1780.] 

9.  Witnesses— Husband    and    Wife— Privi- 
leged Communications. 

Both  under  the  common  law  and  Code  Va. 
1904,  §  3d46a,  subsec.  8,  prohibiting  husband  or 
wife  from  disclosing  communications  made  dur- 
ing marriage  without  the  consent  of  the  other, 
even  after  the  relation  has  ceased,  letters  by  a 
deepljr  wronged  wife  to  her  erring  husband 
touching  the  cause  of  their  estrangement  were 
not  admissible  against  her  in  her  action  on  his 
death  to  recover  on  his  implied  promise  to  pay 
her  money. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig 
vol.  50,  Witnesses,  §  743.] 

10.  Same. 

A  husband's  written  acknowledgment  to  his 
wife  that,  on  the  collection  of  a  note  payable  to 
himself  and  received  on  the  sale  of  their  Joint 
property,  he  would  owe  her  a  fixed  sum.  is  not 
inadmissible  as  a  privileged  communication,  un- 
der the  common  law  or  under  Code  Va.  1004,  S 
3346ia,  subsec.  8,  since  the  rule  of  privilege  does 
not  apply  to  communications  between  husband 
and  wife  respecting  a  business  matter  in  which 
he  acts  as  her  agent 

rE3d.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  50,  Witnesses,  SS  7d4r-743.] 

Error  to  Circuit  Court,  Bockingham  County. 

Action  by  Annie  S.  Lurty  against  W.  S. 
Lurty's  curator.  From  a  Judgment  for  plain- 
tiff, defendant  brings  error.    Affirmed. 

H.  W.  Bertram  and  D.  O.  Dechert,  for 
plaintiff  in  error.  Conrad  &  Conrad,  for  de- 
fendant in  error. 


WHITTLE,  J.  The  Judgment  under  re- 
view was.  recoTered  on  motion  by  the  de- 
fendant in  error,  Annie  S.  Lurty,  against  the 
curator  of  the  estate  of  her  deceased  hus- 
band, Warren  S.  Lurty. 

Five  hundred  and  five  dollars  and  eighty- 
nine  cents  of  the  recovery  is  the  plaintiff's 
share  of  the  price  of  cattle,  the  Joint  property 
of  the  husband  and  wife,  sold  by  the  former 
to  Rodeffer,  who  made  his  note  to  the  hus- 
band for  the  amount  of  the  sale.  This  note 
was  afterwards  collected  by  the  husband. 
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who  before  collection  rendered  an  account  in 
writing  to  the  plaintiff,  over  bis  signature, 
showing  that  her  share  of  the  sale  amounted 
to  $505.89,  "which  is  due  you  out  of  Rodef- 
fer  note  bearing  6  per  cent,  interest  from 
Oct  IS,  1901,  at  120  days;  bal.  of  the  note 
when  coliected  is  W.  S.  Lurty's." 

We  are  of  opinion  that  this  transaction  es- 
tablishes the  relation  of  principal  and  agent 
between  the  plaintiff  and  her  husband  with 
respect  to  the  sale  of  the  cattle,  and  the  lan- 
guage employed  by  him  was  an  acknowledge 
ment  that  when  the  note  was  collected  he 
would  be  due  his  principal  the  sum  indicat- 
ed, from  which  the  law  implies  a  promise  to 
pay. 

The  case  is  not  distinguishable  In  principle 
from  the  class  of  which  Cunningham  t. 
Herndon,  2  Gall,  530,  Murdock  v.  Hemdon, 
4  Hen.  &  M.  200,  Newby  v.  Forsyth,  8  Grat 
308,  and  Davis  ▼.  Mead,  13  Grat  118,  are 
types. 

The  facts  In  Davis  v.  Mead,  supra,  are  as 
follows:  "A  paper  contains  a  statement  of 
account  of  rents  collected  through  a  number 
of  years  by  an  agent  for  his  principal,  and 
at  the  foot  of  the  account  there  is  a  writ- 
ten statement  setting  out  the  gross  amount 
of  the  rents  received,  certain  deductions  for 
commissions  and  expenses,  leaving  the  net 
sum  of  $1,137.35;  and  it  concludes:  'In  the 
foregoing  statement  all  errors  to  be  corrected. 
As  witness  my  hand  and  seal.'  And  it  Is 
signed  and  sealed  by  the  agent"  In  that 
case.  Judge  Lee  observes:  "To  constitute  a 
good  and  valid  obligation,  the  law  does  not 
require  any  particular  set  form  of  words  to 
be  employed.  Any  words  which  sufficiently 
declare  the  intention  of  the  party  and  de- 
note his  being  bound,  or  which  expressly 
or  impliedly  acknowledge  a  debt  as  due  from 
him  to  another,  will  constitute  a  good  bond. 
•  ♦  •  It  was  therefore  an  acknowledg- 
ment, under  his  seal,  that  so  much  was  still 
due,  •  •  ♦  to  pay  which  a  promise  Is  rais- 
ed by  Implication  of  law." 

It  Is  clear,  under  the  authorities,  that  the 
paper  in  question  constitutes  "a  contract  by 
writing  signed  by  the  party  to  be  charged 
thereby,"  the  limitation  on  which  Is  fixed  at 
five  years  by  Code  Va.  1904,  S  2920.  The  plea 
setting  up  the  three-year  limitation  was, 
therefore,  properly  overruled. 

A  fortiori,  the  three-year  limitation  was 
Inapplicable  to  the  Item  of  $102,  evidenced 
by  writing  under  seal,  which  constituted  an- 
other part  of  the  Judgment.  We  fail  to  ap- 
preciate the  force  of  the  argument  that  the 
antecedent  indebtedness,  upon  which  the 
writings  In  question  are  founded,  were  mere 
assumpsits,  which  ought  to  regulate  the  pe- 
riod of  limitation.  The  contention  loses  sight 
of  the  doctrine  of  merger,  whereby,  by  opera- 
tion of  law,  an  Inferior  liability  is  absorbed 
by  one  of  higher  legal  degree. 

The  exceptions  to  the  admission  of  the  tes- 
timony of  Rodeffer  and  the  Instruction  given 
by  the  trial  court  as  to  the  effect  of  the 


check  drawn  by  the  husband  payaole  to  the 
wife,  purporting  to  be  "in  full  of  all  de- 
mands," are  both  without  merit  Rodeffer's 
evidence  was  admissible  to  show  that  he  had 
paid  the  note  and  to  fix  the  date  of  pay- 
ment The  implied  promise  of  Lurty  to  pay 
was  conditioned  upon  his  collecting  the  note, 
and  the  burden  of  proof  rested  upon  the 
plaintiff  to  establish  that  fact 

The  prayer  complained  of  tells  the  Jury 
"that  If  they  believe  from  the  evidence  that 
the  plaintiff  ♦  •  ♦  accepted  and  collected 
the  check  ♦  ♦  ♦  bearing  upon  Its  face  the 
statement  that  the  same  was  'In  full  of  all 
demands,'    such    acceptance    and    collection 

♦  ♦  ♦  raise  a  prima  facie  presumption 
that  the  sanie  was  in  full  payment  and  dis- 
charge of  all  previously  existing  liablHtiea* 

•  •  ♦  and  the  burden  of  overcoming  such 
presumption  by  direct  or  circumstantial  evi- 
dence •  ^  ^  rests  upon  the  plaintiff,  and, 
unless  such  presumption  Is  overcome  by  a 
preponderance  of  the  evidence,  they  must 
find  for  the  defendant"  This  instruction 
propounds  a  familiar  and  correct  proposi- 
tion of  law,  and  was  relevant  to  the  issues 
and  evidence  in  the  case. 

The  remaining  assignment  of  error  de- 
manding notice  arises  in  connection  with  the 
court's  action  in  excluding  certain  letters, 
written  by  the  wife  to  the  husband,  which  it 
Is  alleged  have  material  bearing  upon  the 
matters  in  controversy. 

Admittedly,  the  exclusion  of  these  letters 
would  be  proper  according  to  the  common- 
law  doctrine;  but  it  is  said  their  admissibili- 
ty follows  as  a  necessary  consequence  to  the 
statutory  right  of  husband  and  wife  to  con- 
tract with  and  implead  one  another.  But 
this  argument  is  more  plausible  than  sound. 
It  would  have  been  equally  applicable  to  the 
common-law  rule  of  exclusion  of  witnesses 
in  civil  cases  on  the  ground  of  Interest  or  of 
being  parties — a  rule  which  obtained  In  this 
state  until  abolished  by  statute. 

Prof.  Minor,  in  discussing  the  well-settled 
rule  of  the  common  law,  rendering  husband 
and  wife  Incompetent,  observes  that  it  Is  "a 
rule  of  exclusion  founded  partly  on  the  iden- 
tity of  their  legal  rights  and  Interests  and 
partly  In  principles  of  public  policy,  which 
lie  at  the  basis  of  civil  society;  for  it  is  es- 
sential to  the  happiness  of  social  life  that 
the  confidence  which  ou&ht  to  exist  between 
husband  and  wife  should  be  sacredly  cherish- 
ed In  its  most  unlimited  extent  not  only 
during  the  continuance  of  the  coverture,  but 
as  to  facts  learned  from  the  consort  even 
after  its  termination  also."  4  Min.  Inst  pt 
1,  690. 

In  the  Revision  of  1887,  the  revisers  strong- 
ly recommended  the  entire  repeal  of  the  com- 
mon-law rule  In  all  civil  cases  and  a  modifi- 
cation of  It  in  criminal  cases;  but  the  Code 
committee  opposed  the  Innovation  and- struck 
out  the  suggested  changes.  After  the  Code 
had  been  adopted,  a  bill  embodying  the  views 
of  the  revisers  was  again  introduced,  but  met 
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with  the  same  fate.  Sabsequently  two  of  the 
revisers.  Judges  Burks  and  Riely,  pressed  the 
matter  with  great  force  in  addresses  deliver* 
ed  before  the  Virginia  State  Bar  Association, 
but  vrithout  avail.  See  note  by  the  editor. 
Judge  Burks,  to  Pillow  v.  S.  W.  Va.  Imp.  Co., 
1  Va.  Law  Reg.  673;  also,  8  Va.  Law  Reg. 
410. 

The  statute  law  on  this  subject  is  found  in 
Code  Va.  1904,  §  3346a.  Though  the  common- 
law  rule  has  been  greatly  enlarged,  subsec- 
tion 8  distinctly  prohibits  husband  or  wife, 
without  the  consent  of  the  other,  being  "ex- 
amined in  any  case  as  to  any  communication 
made  by  the  one  to  the  other  while  married, 
nor  shall  either  of  them  be  permitted,  with- 
out such  consent  to  reveal  In  testimony  after 
the  marriage  relation  ceases  any  such  commu- 
nication made  while  the  marriage  subsisted: 
Provided,  that  this  exclusion  shall  not  apply 
to  a  criminal  proceeding  for  a  criminal  of- 
fense committed  by  one  against  the  other, 
but  as  to  such  proceeding  the  existing  rules 
of  evidence  shall  remain  unchanged." 

We  are  disposed  to  think  that  the  excluded 
letters  fall  within  the  intendment  of  the 
statute;  but,  however  that  may  be,  the  com- 
mon-law inhibition  must  remain  intact  until 
removed  by  legislative,  and  not  Judicial,  re- 
peal. 

The  contention  that  the  letters  are  admis- 
sible by  authority  of  Bailey  v.  Bailey,  21 
Grat.  43,  Carr  v.  Carr,  22  Grat  168,  and 
Latham  v.  Latham,  30  Grat  325,  finds  ready 
answer  in  the  fact  that  these  were  suits  for 
divorce,  of  which  class  of  cases  Prof.  Minor 
remarks:  "Neither  the  common-law  ruling 
nor  the  statutory  enactment  [Code  Va.  1904. 
i  2280]  excludes  p^oof  of  the  admissions  and 
statements  of  the  parties.  Their  only  effect 
is  to  prohibit  a  sentence  from  being  founded 
wholly  upon  such  admissions."  1  Min.  Inst 
|3d.  Ed.)  297. 

These  letters  were  written  with  becoming 
moderation,  dignity,  and  delicacy  by  a  deeply 
wronged  wife  to  an  erring  husband  touching 
the  unhappy  cause  of  estrangement  between 
them.  They  are,  therefore,  clearly  within 
the  privileged  class,  and  ought  not  in  our 
opinion,  to  be  subjected  to  public  scrutiny. 

The  point  Is  not  well  taken  that  this  ruling 
would  likewise  exclude  the  communication 
from  the  husband  to  the  wife  with  relation  to 
the  cattle  transaction.  If  in  any  proper 
sense  such  statement  of  liability  could  be  re- 
garded as  privileged,  it  comes  within  the  ex- 
ception ''that  the  rule  of  privilege  does  not 
apply  to  communications  between  husband 
and  wife  with  regard  to  a  business  matter  in 
which  he  is  acting  as  her  agent"  Schmied 
V.  Frank,  86  Ind.  250;  State  v.  Burlingame, 
146  Mo.  207,  48  S.  W.  72;  Commonwealth  v. 
8app,  29  Am.  St  Rep.  420,  note. 

There  Is  ample  evidence  in  the  record  to 
Bustaln  the  verdict  of  the  jury,  and  upon  the 
whole  case  we  are  of  opinion  that  the  Judg- 
ment ought  to  be  affirmed. 


(lOT  Va.  662) 
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(Supreme  Court  of  Appeals  of  Virginia.    Nov. 
21,  1907.) 

1.  E&fiNENT  Domain  —  Constitutional  Pro- 
visions—Damages  TO  Pbopeett  Not  Tak- 
en. 

The  provision  of  Const  1902,  art  4.  S  58, 
prohibiting  the  General  Assembly  from  enacting 
any  law  whereby  private  property  shall  be  taken 
or  damaged  for  public  uses  without  Just  com- 
pensation, was  not  a  grant  of  power,  but  a  lim- 
itation ;  and  the  legislature  is  clothed  with  full 
legislative  authority,  except  as  to  the  restriction. 
Hence  a  statute  declaring  that  a  corporation  in- 
voking the  exercise  of  the  power  of  eminent  do- 
main must  make  just  compensation,  not  only 
for  property  taken,  but  for  adjacent  or  other 
property  of  the  owner,  and  also  for  damages  to 
property  of  anv  other  person,  is  within  the  le^rit- 
imate  scope  of  the  legislative  power. 

FBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  18,  Eminent  Domain,  H  239-244.1 

2.  Same  —  Compensation  fob  Propebtt  Not 
Taken—^mokb,  etc. 

In  view  of  the  terms  of  the  prior  Consti- 
tution and  statutes,  Const  1902,  art  4,  §  58  [Va. 
Code  1904,  p.  ccxxii],  inserting  "or  damaged  *  in 
the  provision  prohibiting  the  General  Assembly 
from  authorizing  property  to  be  taken  without 
just  compensation,  and  Code  1904,  S  1005f,  pro- 
viding for  assessing  compensation  for  damages 
to  adjacent  property  not  taken,  was  intended  to 
enlarge  the  rights  to  compensation,  and  embraces 
and  gives  a  remedy  for  impairment  of  property 
Inr  noise,  smoke,  dust  and  cinders  arising  from 
the  lawful  operation  of  a  railroad,  and  was  not 
intended  merely  to  cover  such  damages  as  would 
have  previously  formed  the  basis  of  an  action  at 
common  law  or  under  the  general  statutes. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  §9  278-281.) 

3.  Same— Construction  of  Constitutional 
Provisions  —  Pbobabilitt  op  Numerous 
Claims. 

The  fact  that  a  certain  interpretation  of 
the  Constitution  relating  to  the  power  of  the 
LiegisUture  as  to  emjnent  domain  proceedings 
might  lead  to  an  indefinite  number  of  claims  for 
damages  to  property  not  taken  is  not  a  ground 
for  giving  it  a  different  construction. 

Error  to  Circuit  Court,  Roanoke  County. 

Condemnation  proceedings  by  the  Tidewa- 
ter Railway  Company  against  Julia  A.  Shart- 
zer.  From  an  order  confirming  an  amended 
report  of  the  commissioners  appointed  to  as- 
certain the  damages  to  certain  property  not 
taken,  the  railway  company  brings  error.  Af- 
firmed. 

Robertson,  Hall  &  Woods  and  F.  W.  Chris- 
tian, for  plaintiff  in  error.  A.  A.  Phlegar  and 
McClung  &  McClung,  for  defendant  in  error. 

KEITH,  P.  Upon  the  motion  of  the  Tide- 
water Railway  Company  the  circuit  court 
of  the  county  of  Roanoke  appointed  commis- 
sioners to  ascertain  what  would  be  a  Just 
compensation  for  "such  part  of  the  land,  of 
the  freehold  whereof  Jeremiah  Shartzer  is 
tenant  and  for  such  other  property  as  is  pro- 
posed to  be  taken  by  the  Tidewater  Railway 
Company,  and  to  assess  the  damages,  if  any, 
resulting  to  the  adjacent  or  other  property  of 
said  tenant  or  owner,  or  to  the  property  of 
any  other  person,  beyond  the  peculiar  bene- 
fits that  will  accrue  to  such  properties,  re> 
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spectivelj,  from  the  construction  and  opera- 
tion of  the  company's  works," 

So  much  of  their  report  as  we  are  concern- 
ed with  is  as  follows:  '*To  the  lands  of  Julia 
A.  Shartzer,  no  part  of  whose  land  Is  taken: 
Damages  to  dwelling,  land,  and  business  con- 
ducted thereon,  for  annoyance  from  smoke, 
noise,  dust,  cinders,  and  danger  from  fire 
resulting  from  the  construction  and  operation 
of  the  road  in  a  lawful  manner,  $600.  We 
did  not  allow  anything  to  Julia  A.  Shartzer 
for  damages  for  Interference  with  means  of 
access  to  her  property,  as  we  do  not  think 
she  is  damaged  In  this  respect'* 

The  Tidewater  Railway  Company  excepted 
to  this  report  as  to  the  allowance  made  to 
Julia  A  Shartzer,  and  thereupon,  "the  court 
being  of  opinion  to  sustain  the  exceptions  and 
recommit  the  said  report  on  account  of  the 
form  thereof,  and  because  the  same  included 
damages  to  the  business  of  the  said  Julia  A. 
Shartzer,  by  consent  of  parties  It  Is  agreed 
that  the  said  report  be  amended  and  treated 
as  if  it  read  as  to  her  property  as  follows: 
*To  the  lands  of  Julia  A  Shartzer,  no  part 
of  which  are  taken,  we  fix  the  damages  at 
the  sum  of  $600,  and  in  ascertaining  said 
damages  we  took  into  consideration  the  prox- 
imity thereof  to  the  said  railroad,  and  find 
that  the  difference  in  the  market  value  of 
said  property  before  the  construction  and  op- 
eration of  said  railroad  and  afterwards  will 
be  the  sum  of  $600,  and  that  said  deprecia- 
tion in  said  fnarket  value  and  consequential 
damages  to  said  property  will  be  caused  by 
smoke,  noise,  dust,  and  cinders  arising  from 
the  proper,  ordinary,  and  lawful  operation 
of  said  road.'  "  .    * 

To  the  report  as  amended  by  this  decree  the 
applicant  again  excepted,  and  on  considera- 
tion of  the  said  exception  it  was  overruled 
by  the  court,  and  the  report,  as  amended,  con- 
firmed. BVom  that  order  a  writ  of  error  was 
allowed  by  one'  of  the  Judges  of  this  court. 

The  specific  constitutional  provision  upon 
the  subject  of  taking  property  for  public  uses, 
as  it  existed  prior  to  1902.  is  found  in  Const 
1869,  art  5,  §  14,  which  reads  as  follows: 
•The  General  Assembly  shall  not  pass  •  •  • 
any  law  whereby  private  property  shall  be 
taken  for  public  uses  without  Just  compensa- 
tion." 

It  was  uniformly  held,  under  that  provision 
and  the  statute  which  carried  it  into  execu- 
tion, that  there  could  be  no  recovery  for  an 
injury  or  damage  to  property  no  part  of 
which  was  actually  taken.  This  construction 
resulted  in  much  hardship,  and  was  a  denial 
of  Justice  in  cases  where  the  use,  the  enjoy- 
ment, and  the  value  of  property  were  great- 
ly impaired  under  conditions  which  were  held 
not  to  amount  to  a  taking  within  the  meaning 
of  the  law  as  it  then  existed. 

Influenced  by  these  considerations,  the  con- 
vention which  framed  the  Constitution  of 
■•902  amended  section  14,  art  5,  which  now 

lears  as  section  68,  art.  4,  of  the  Constltu- 
.  of  1902.  by  which  is  prescribed  certain 


prohibitions  on  the  powers  of  tbe  General  Aa- 
sembly,  and  among  them  that  *'it  shall  not  en- 
act any  law  whereby  private  property  shall 
be  taken  or  damaged  for  public  uses,  without 
Just  compensation" ;  and  the  General  Assem* 
bly,  when  it  came  to  legislate  upon  the  sub- 
ject and  give  effect  to  this  constitutional  pro- 
vision in  section  1105f,  cl.  5,  Code  1904,  pro- 
vided, where  a  corporation  authorized  to 
have  land  condemned  for  its  uses  has  com« 
plied  with  the  requirements  of  the  preceding 
section,  for  the  "appointment  of  commission- 
ers to  ascertain  what  will  be  a  Just  compen- 
sation for  the  land  or  other  property,  or  for 
tbe  Interest  or  estate  therein,  proposed  to  be 
condemned  for  its  uses,  and  to  award  the 
damages,  if  any,  resulting  to  the  adjacent  or 
other  property  of  the  owner,  or  to  the  prop- 
erty of  any  other  person,  beyond  the  peculiar 
benefits  that  will  accrue  to  such  properties, 
respectively,  from  the  constrwrtion  and  opera- 
tion of  the  company's  works.    ♦    ♦    ♦ »» 

With  respect  to  the  statute  we  shall  first 
observe  that,  If  the  Oonstitution  of  the  state 
were  to  be  construed  as  a  grant  of  power  to 
the  Legislature,  the  statute  Just  quoted  could 
be  maintained  as  being  a  reasonable  and 
proper  exercise  by  the  Legislature  of  the  dele- 
gated power.  But  such  is  not  the  rule  of 
construction,  as  applied  to  the  Constitution 
/>f  tbe  state.  The  Legislature  is  clothed  with 
full  legislative  authority,  except  so  far  as  it 
is  restrained  by  some  provision  of  the  Consti- 
tution, either  expressed  or  necessarily  to  be 
Implied  from  the  terms  of  that  instrument 
When,  therefore,  the  Constitution  says  that 
the  Legislature  shall  not  enact  any  law 
whereby  private  property  shall  be  taken  or 
damaged  for  public  purposes  without  Just 
compensation,  a  statute  which  declares  that 
a  corporation  invoking  the  exercise  of  the 
power  of  eminent  domain  must  make  Just  com- 
pensation, not  only  for  the  land  or  other  prop- 
erty proposed  to  be  condemned  for  its  uses 
and  damages,  if  any,  resulting  to  the  adja- 
cent or  other  property  of  the  owner,  but 
also  for  damages  to  the  property  of  any  other 
person,  is  within  the  legitimate  scope  of  the 
legislative  power. 

Coming,  then,  to  a  consideration  of  the 
statute,  it  cannot  be  doubted  that  by  the 
change  of  the  law  in  the  Constitution  and 
statute  it  was  plainly  intended  to  enlarge  the 
right  to  compensation. 

"Of  this,"  says  Lewis  on  Eminent  Domain* 
at  section  232,  speaking  of  similar  amend- 
ments, "there  can  be  no  question.  Any  other 
construction  would  render  the  words  nuga- 
tory. They  are  an  extension  of  the  common 
provision  for  the  protection  of  private  prop- 
erty. The  words  'Injured  or  destroyed'  were 
not  used  in  vain  and  without  meaning;  It 
was  intended  that  they  should  have  effect* 
and,  unless  they  operate  to  impose  a  liability 
not  previously  existing,  they  are  without 
operation.  The  Supreme  Court  of  the  United 
States,  referring  to  the  Constitution  of  Illi- 
nois, says:  'The  use  of  the  word  "damaged," 
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in  the  clanse  proyiding  for  compensation  to 
the  owners  of  prlyate  property  appropriated 
to  public  nse,  could  haye  been  used  with  no 
other  inteution  than  that  expressed  by  the 
state  court  Such  a  change  in  the  organic 
law  of  the  state  was  not  meaningless.  But  it 
would  be  meaningless  if  it  should  be  ad- 
judged that  the  Constitution  of  1870  gaye  no 
additional  or  greater  security  to  prlyate  prop- 
erty sought  to  be  appropriated  to  public  use 
than  was  guaranteed  by  the  former  Constitu- 
tion.' "  1  Lewis  on  Em.  Dom.  (2d  Ed.)  S  232, 
and  authorities  there  cited. 

The  same  author  says:  'The  words  in 
question  should  be  liberally  construed.  The 
proyisions  of  the  Constitution  requiring  com- 
pensation to  be  made  for  property  taken,  in- 
jured, or  damaged  for  public  use  are  intended 
for  the  protection  of  prlyate  rights.  They 
are  remedial  in  character.  They  should, 
therefore,  be  liberally  construed  In  fayor  of 
the  individual  whose  property  is  affected, 
and  the  authorities  so  hold.  The  language  of 
the  Constitution  is  to  be  construed  liberally, 
BO  as  to  carry  out,  and  not  defeat,  the  pur- 
pose for  which  it  was  adopted."  Section 
232a. 

It  will  be  observed  that  in  the  discussion 
of  this  subject  text-writers  and  adjudicated 
cases  use  the  words  ''damaged,"  "injured," 
and  "Injuriously  affected**  as  being  equivalents 
and  meaning  in  substance  the  same  thing. 

Considering  the  terms  of  the  Constitution 
and  of  the  statute  as  they  stood  prior  to 
1902,  and  recognizing  that  the  changes  then 
introduced  were  designed  to  enlarge  the  right 
to  compensation  and  extend  it  to  cases  where, 
nnder  the  old  law,  compensation  was  denied. 
It  would  seem  that  the  language  employed  in 
the  existing  Constitution  and  Code  are  not 
difficult  of  interpretation,  and  should  be  held 
to  embrace  and  give  a  remedy  for  every 
^'physical  injury  to  property,  whether  by 
noise,  smoke,  gases,  vibrations,  or  otherwise.'* 
Lewis  on  Em.  Dom.  fi  286. 

It  is  contended  on  the  part  of  plaintiff  In 
error  that  "the  proper  construction  of  the 
clause  under  consideration  is  to  take  away 
ftom  public  service  corporations  the  im- 
munity that  they  have  heretofore  enjoyed  un- 
der legislative  sanction,  and  place  them  on 
the  same  footing  with  individuals  and  pri- 
vate corporations.  The  words  'or  damaged' 
mean  actionable  damages;  that  Is,  such  dam- 
ages as  would  form  the  basis  of  an  action  at 
common  law  or  under  some  general  statute, 
such  as  may  be  caused  by  the  physical  in- 
vasion of  property  or  an  interference  with 
some  right,  public  or  private,  appurtenant  to 
the  property." 

To  this  proposition  we  cannot  give  our  un- 
qualified assent.  A  person,  natural  or  arti- 
ficial, who  is  asking  nothing  with  respect  to 
his  property,  is  limited  in  the  use  of  his  own 
property  only  by  the  maxim  that  he  must 
enjoy  it  in  such  a  manner  as  not  to  injure 
that  of  another;  or,  less  literally,  but  more 
accurately,  perhaps,  "so  use  your  own  prop- 


erty as  not  to  injure  the  rights  of  another." 
Broom's  Leg.  Max.  (7th  Ed.)  p.  304. 

But  in  the  case  before  us  the  Tidewater 
Railway  Company  was  not  the  owner  of  the 
property.  It  had  been  unable  to  acquire 
what  it  needed  because  of  its  "inability  to 
agree  on  terms  of  purchase  with  those  en- 
titled" to  the  land  it  desired*  and  therefore, 
had  invoked  the  exercise  of  the  power  of 
eminent  domain;  and  the  state  has  seen  fit 
to  prescribe  upon  what  terms  that  power 
shall  be  exercised. 

It  appears  that  the  language  of  our  Con- 
stitution was  taken  from  that  of  Illinois, 
which  was  adopted  in  1870,  and  had  been  the 
subject  of  judicial  construction  by  the  courts 
of  that  state  and  of  the  United  States. 

In  Rigney  v.  City  of  Chicago.  102  111.  M, 
the  city  had  constructed  a  viaduct  or  bridge 
on  a  public  street,  near  its  intersection  with 
another  street,  thereby  cutting  off  access  to 
the  first-named  street  from  the  plaintiff's 
house  and  lot  over  and  along  the  street  in- 
tersected, except  by  means  of  stairs,  whereby 
the  plaintiff's  premises  fronting  on  the  lat- 
ter street  and  near  the  obstruction  were  per- 
manently damaged  and  depreciated  in  value, 
by  reason  of  being  deprived  of  such  access. 
It  was  held  that  the  city  was  liable  in  dam- 
ages for  the  injury,  and  in  the  discussion  of 
the  case  rights  as  they  existed  under  the  (in- 
stitution of  1848  and  those  rights  as  extended 
by  the  Constitution  of  1870  are  compared;  the 
court  saying:  "The  restriction  of  the  remedy 
of  the  owners  of  private  property  to  cases 
of  actual  physical  injury  to  the  property  was 
under  the  Constitution  of  jl848,  which  simply 
provided  that  private  property  should  not  'be 
taken  or  applied  to  public  use'  without  just 
compensation,  eta  The  Constitution  of  1870, 
however,  provides  that  'private  property  shall 
not  be  taken  or  damaged  for  public  use  with- 
out just  compensation,'  thus  affording  redress 
in  cases  not  provided  for  by  the  Constitution 
of  1848,  and  embracing  every  case  where 
there  is  a  direct  physical  obstruction  or  in- 
jury to  the  right  of  user  or  enjoyment  of 
private  property,  by  which  the  owner  sus- 
tains some  special  pecuniary  damage  in  ex- 
cess of  that  sustained  by  the  public  generally, 
which,  by  the  common  law,  would,  in  the 
absence  of  any  constitutional  or  statutory 
provision,  give  a  right  of  action." 

In  caiicago  &  W.  I.  R.  Co.  v.  Ayres,  106 
111.  511,  the  court  observes:  "It  is  needless 
to  say  our  decisions  have  not  been  harmoni- 
ous on  this  question,  but  in  the  case  of  Rig- 
ney y.  Chicago,  102  IlL  64,  there  was  a  full 
review  of  the  decisions  of  our  courts,  as  well 
as  the  courts  of  Great  Britain,  under  a  stat- 
ute containing  a  provision  similar  to  the  pro- 
vision in  our  Constitution.  The  conclusion 
there  reached  was  that  under  this  consti- 
tutional provision  a  recovery  may  be  had  in 
all  cases  .where  private  property  has  sus- 
tained a  substantial  damage  by  the  making 
and  using  of  an  improvement  that  is  public 
in  its  character;  that  it  does  not  require  that 
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the  damage  shall  be  caused  by  a  trespass,  or 
an  actual  physical  invasion  of  the  owner*s 
real  estate,  but,  if  the  construction  and 
operation  of  the  railroad  or  other  improve- 
ment is  the  cause  of  the  damage,  though  con- 
sequential, the  party  may  recover.  We  re- 
gard that  case  as  conclusive  of  this  question.** 

The  Supreme  Court  of  the  United  States, 
in  Chicago  v.  Taylor,  125  U.  S.  161,  8  Sup.  Ct. 
820.  31  L.  Ed.  638,  referring  to  the  Illinois 
cases,  says:  "We  concur  in  that  interpre- 
tation. The  use  of  the  word  'damaged*  in 
the  clause  providing  for  compensation  to 
owners  of  private  property  appropriated  to 
public  use,  could  have  l>een  with  no  other 
Intention  than  that  expressed  by  the  state 
court.  Such  a  change  in  the  organic  law  of 
the  state  was  not  meaningless.  But  it  would 
be  meaningless  if  It  should  be  adjudged  that 
the  Constitution  of  1870  gave  no  additional 
or  greater  security  to  private  property, 
sought  to  be  appropriated  to  public  use,  than 
was  guaranteed  by  the  former  Constitution.*' 

In  Balcer  v.  Boston  Elevated  Ry.  Co.,  183 
Mass.  178,  66  N.  E,  711,  It  is  held  that  under 
St  1804.  p.  764.  c.  548,  §  8,  providing  for 
compensation  for  damage  caused  by  the  con- 
struction, maintenance,  or  operation  of  the 
lines  of  the  Boston  Elevated  Railway  Com- 
pany, "noise  which,  operating  with  other 
causes,  would  constitute  a  private  nuisance 
to  abutting  property.  If  it  were  not  authoriz- 
ed, is  special  and  peculiar  damage,  for  the 
whole  of  which  compensation  can  be  recover- 
ed, without  seeking  to  determine  how  much 
of  the  effect  is  due  to  that  part  of  the  noise 
which  alone  would  not  constitute  a  liability 
and  how  jnuch  to  the  excess.*'  In  the  course 
of  its  opinion  the  court  in  that  case  says: 

"In  dealing  with  the  question  which  is  pre- 
sented, we  have  a  helpful  analogy  in  the 
rules  of  common  law.  Noise  is  necessarily 
Incident  to  the  transaction  of  many  kinds  of 
business,  and  so  long  as  It  is  not  excessive  it 
Is  not  unlawful.  But  when  it  Is  so  great  as 
to  become  a  nuisance  to  property  in  the  vi- 
cinity it  Is  actionable.  It  is  judged  by  its 
effect,  and  not  merely  by  its  cause.  In  Eng- 
land, the  difference  in  effect  between  damage 
which,  as  between  private  persons,  would 
give  a  right  of  action  for  a  nuisance,  and 
that  which  is  permissible  in  the  use  of  land, 
is  often  treated  as  an  important  considera- 
tion, if  not  an  absolute  test,  in  deciding  what 
shall  be  paid  for  by  a  corporation  acting  un- 
der public  authority.  ♦  ♦  ♦  Disturbance 
which  constitutes  a  private  nuisance  may  be 
treated  as  causing  damage  different  in  kind, 
and  not  merely  in  degree,  from  that  caused 
by  disturbance  which  falls  short  of  being  a 
nuisance.  Damage  from  noise,  which  Is  un- 
lawful by  reason  of  its  excess,  may  well  be 
considered  unlike  the  detriment  which  Is  so 
slight  as  to  be  legally  permissible  in  the  or^ 
dinary  use  of  property. 

"In  the  case  at  bar  it  is  found  that,  but 
for  the  statutory  authority,  the  noise  *would 
constitute   a    private   nuisance  of   a   grave 


character  to  the  petitioner's  said  estate.'  At 
common  law,  in  such  a  case,  the  rights  of 
the  owner  of  the  property  affected,  and  his 
relations  to  the  cause  of  the  disturbance,  are 
treated  as  very  different  from  those  of  the 
general  public,  who  are  also  affected  by  it, 
and  he  Is  entitled  to  compensation  in  dam- 
ages. ♦  ♦  ♦  We  are  of  opinion  that 
noise,  such  as  would  constitute  a  private 
nuisance  to  abutting  property  if  It  were  not 
authorized,  should  be  treated  as  causing 
special  and  peculiar  damage  under  this  stat- 
ute, which  entitles  the  landowner  to  com- 
pensation.** 

In  Swift  &  Co.  v.  Newport  News,  105  Va. 
108,  52  S.  B.  821,  3  L.  R.  A.  (N.  S.)  404,  this 
court  said:  "Where  private  property  has 
been  simply  damaged  by  a  public  Improve- 
ment, but  no  part  thereof  has  been  taken, 
the  measure  of  damages  Is  the  diminution 
in  the  value  of  the  property  by  reason  of  the 
improvement— difference  between  the  fair 
market  value  of  the  property  immediately 
before  and  after  the  construction  of  the  pub- 
lic Improvement.** 

But,  as  was  said  by  the  Supreme  Court  of 
California,  In  Eachus  v.  Los  Angeles  Consol. 
El.  R.  Co.,  103  Cal.  614,  37  Pac.  750,  42  Am. 
St.  Rep.  149,  quoted  with  approval  by  Lewis 
on  Em.  Dom.  S  236:  "The  Constitution  does 
not,  however,  authorize  a  remedy  for  every 
diminution  in  the  value  of  property  that  is 
caused  by  a  public  improvement  The  dam- 
age for  which  compensation  is  to  be  made  is 
a  damage  to  the  property  itself,  and  does 
not  include  a  mere  infringement  of  'the  own- 
er's personal  pleasure  or  enjoyment.  Merely 
rendering  private  property  less  desirable  for 
certain  purposes,  or  even  causing  personal 
annoyance  or  discomfort  in  its  use,  will  not 
constitute  the  damage  contemplated  by  the 
Constitution;  but  the  property  Itself  must 
suffer  some  diminution  in  substance,  or  be 
rendered  intrinsically  less  valuable,  by  rea- 
son of  the  public  use.  The  erection  of  a 
county  jail  or  a  county  hospital  may  impair 
the  comfort  or  pleasure  of  the  residents  in 
that  vicinity,  and  to  that  extent  render  the 
property  less  desirable,  and  even  less  sal- 
able; but  this  is  not  an  injury  to  the  prop- 
erty itself,  so  much  as  an  influence  affecting 
its  use  for  certain  purposes.  But  whenever 
the  enjoyment  by  the  plaintiff  of  some  right 
in  reference  to  his  property  is  interfered 
with,  and  thereby  the  property  Itself  Is  made 
Intrinsically  less  valuable,  he  has  suffered 
a  damage  for  which  he  is  entitled  to  com- 
pensation.'* 

"A  recovery  has  not  been  allowed,**  says 
Lewis  on  Eminent  Domain  (same  section), 
"in  any  case,  unless  there  was  some  physical 
injury  to  the  plaintiff's  property,  or,  by  noise, 
smoke,  gases,  vibrations,  or  otherwise,  an  in- 
terference with  the  street  in  front  of  his 
property,  or  with  some  right  appurtenant 
thereto,  or  which  he  was  entitled  to  make  use 
of  In  connection  with  his  property.  On  tbe 
other  hand,  several  cases  have  held  that  mere 
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d^reclatlon^  caused  by  the  proximity  of  a 
pnblic  improvement,  afforded  no  ground  for 
redress." 

No  question  is  raised  in  this  case  as  to  the 
amount  of  damages  allowed.  The  sole  ques- 
tion is  whether  or  not  the  depreciation  in 
market  yalue  and  consequential  damages  to 
property,  caused  by  smoke,  noise,  dust,  and 
cinders  arising  from  the  ordinary  and  lawful 
operation  of  a  railroad,  are  the  subject  of 
compensation,  under  the  provisions  of  our 
Constitution  and  laws. 

•*The  operation  of  a  railroad,"  says  Lewis 
on  Em.  Dom.  S  230,  "the  switching  of  cars  to 
and  fro,  the  use  of  coalbins,  stockyards,,  etc., 
may  be  a  serious  annoyance  to  the  occupiers 
of  adjacent  property,  by  reason  of  the  noise, 
smoke,  cinders,  vibrations,  smells,  etc.  The 
use  and  value  of  property  may  be  greatly  im- 
paired thereby.  The  question  whether  such 
an  impairment  of  property  constitutes  an  in- 
dependent cause  of  action  is  quite  distinct 
from  the  question  whether  such  annoyances 
may  be  taken  into  consideration  when  part 
of  a  tract  is  taken,  or  when  a  railroad  is  laid 
in  a  street  or  highway.  In  the  latter  case 
the  annoyances  referred  to  are  mere  incidents 
to  what,  is  in  law  the  main  grievance.  But 
in  the  former  case  they  constitute  the  prin- 
cipal and  only  cause  of  complaint  Whether 
the  impairment  caused  by  such  annoyances 
constitutes  a  taking  we  have  already  consid- 
ered. But,  whether  a  taking  or  not,  it  would 
seem  that  such  an  Impairment  of  property 
was  a  damage  or  injury  within  the  purview 
of  recent  Constitutions.  Where  the  use  and 
operation  of  a  railroad  •  •  •  depreciates 
the  value  of  property  by  reason  of  the  noise, 
smoke,  vibration,  etc.,  his  property  is  dam- 
aged within  the  Constitution,  and  he  is  en- 
titled to  compensation." 

Such  being,  as  we  think,  the  proper  inter- 
pretation of  the  Constitution,  the  thought  at 
once  arises  that  it  will  give  rise  to  an  indefi- 
nite number  of  claims.  We  cannot  state  this 
proposition  more  satisfactorily  than  is  done 
by  the  author  from  whom  we  have  already 
quoted  so  extensively. 

In  section  227,  Lewis  on  Em.  Dom.,  it  is 
said  of  this  contention  that  it  is  without 
merit  "The  Constitution  guarantees  com- 
pensation for  property  damaged  or  injured 
for  public  use.  The  right  to  compensation  is 
coextensive  with  the  damage  or  injury,  both 
in  space  and  in  amount  This  point  was  ful- 
ly considered  in  the  McCarthy  Case  (Mc- 
Carthy V.  Metropolitan  Bd.  of  Wks.,  8  O.  P. 
191),  «nd  in  reference  to  it  Justice  Bramwell 
says:  'If  it  is  to  be  asked  where  the  line  is  to  be 
drawn,  I  answer,  not  by  distance  in  point 
of  measurement  Premises  might  be  injuri- 
ously affected  .by  the  stopping  of  a  landing 
place  10  miles  away,  if  there  was  no  other 
within  20  of  the  premises  affected.  The  line 
is  to  be  drawn  by  ascertaining  whether  the 
premises  are  actually  or  potentially  affected, 
'  for  present  or  other  purposes  or  the  man, 
whether  it  is  only  the  person  who  happens  to 


foe  using  them.  It  Is  said  this  might  gl^e  the 
right  to  make  an  immense  number  of  claims. 
Suppose  it  did.  Suppose  there  were  1,000 
claims  of  £1,000  each.  If  th^  are  well 
founded,  £1,000,000  of  property  is  destroyed, 
and  why  is  not  that  part  of  the  cost  of  the 
improvement;  and,  if  taken  into  account  as 
such,  why  should  not  the  loser  of  it  leceive 
itr" 

Lord  Penzance,  In  the  same  case,  observes: 
"It  was  asked  in  argument  where  are  the 
claims  to  compensation  to  stop,  if  the  rule  is 
so  applied?  The  answer,  I  think,  is,  that 
in  each  case  the  right  to  compensation  will 
aocrue  whenever  it  can  be  established  to  the 
satisfaction  of  the  jury  or  arbitrator  that  a 
special  value  attaches  to  the  premised  In 
question  by  reason  of  their  proximity  to  or 
relative  position  with  the  highways  obstruct- 
ed, and  that  this  special  value  has  been  per- 
manently destroyed  or  abridged  by  the  ob- 
struction. If  this  limit  be  thought  to  be  a 
wide  one,  and  the  number  of  claimants  under 
it  likely  to  be  numerous,  that  is  only  the 
misfortune  of  the  undertaking;  for  the  limit 
does  not  exceed  the  range  of  the  injury.  On 
the  other  hand,  all  claim  for  compensation 
will  vanish  as,  receding  from  the  highway, 
the  case  comes  into  question  of  lands  of 
which  (though  their  owners  may  have  used 
the  highway  and  found  convenience  In  so  do- 
ing) it  cannot  be  predicated  and  proved  that 
the  value  of  the  lands  depends  on  the  posi- 
tion relatively  to  the  highway  which  they 
occupy."  That  case  dealt  with  the  obstruc- 
tion of  a  highway,  but  its  reasoning  applies 
as  well  to  the  diminution  in  value  occasioned 
by  smoke,  noise,  dust,  and  cinders. 

It  10  impossible  to  lay  down  any  arbitrary 
rule  upon  the  subject— certainly  none  based 
upon  mere  measurements.  It  will  be  for 
commissioners  and  juries,  under  the  super- 
vision of  the  courts,  to  determine  upon  the 
facts  of  each  case  whether  or  not  there  haa 
been  such  damage  to  property  as  should  be 
compensated.  Of  course,  claims  without  mer- 
it will  not  be  t^referred ;  but  it  will  be  the  duty 
of  those  intrusted  with  the  administration 
of  the  law-— commissioners,  juries,  and  courts 
— ^to  separate  those  deserving  of  compensa- 
tion from  those  which  are  without  merit 

For  these  reasons,  we  are  of  opinion  that 
there  is  no  error  in  the  Judgment  of  the  cir- 
cuit court,  and  it  is  affirmed. 

Affirmed. 


(107  Va.  472) 

McCJORMICJK  V.  ELSEA  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 
21,  19uT.) 

1.  Wills— Contest— Attorney's  Fees  — Lia- 

BILITT. 

Except  in  rare  instances  the  power  of  a 
court  to  require  one  party  to  contribute  to  the 
fees  of  the  counsel  of  another  party  must  be 
confined  to  cases  where  plaintiff,  suing  in  behalf 
of  himself  and  others  of  the  same  class,  discov- 
ers or  creates  a  fund  which  inures  to  the  com- 
mon benefit;  but  the  discretion  should  never  be 
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exercised  in  a  cause  where  the  interests  of  the 
party  whose  funds  are  sought. to  be  charged  are 
antagonistic  to  the  party  for  whose  benefit  the 
suit  is  prosecuted. 

[Ed.  Note.^For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills.  H  891-894.] 

2.  Same. 

Plaintiff,  an  attorney,  was  employed  by  the 
executor  of  a  will  to  sue  m  the  name  of  certain 
of  the  heirs,  who  claimed  under  the  will  as  sole 
devisees  and  legatees,  to  establish  the  same;  the 
remaining  heirs  being  made  defendants.  The 
will  was  established,  but  left  only  land  to  the 
heirs  plaintiff  represented.  This  land  had  been 
sold  by  testatrix  after  executing  the  will,  and 
no  assets  came  into  the  executor^s  hands  by  vir- 
tue of  his  office;  testatrix  not  ha  vine  disposed 
of  her  personal  estate  by  the  will.  Held,  that 
plaintiff  was  not  entitled,  under  his  contract 
with  the  executor,  to  a  fee  out  of  the  assets  of 
the  estate  which  passed  to  the  defendants. 

[Eid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  49,  Wills,  i§  891-894.1 

Appeal  from  Circuit  Court,  Clarke  County. 

Claim  by  Marshall  McCormick  against 
Robert  E  Elsea  and  others,  distributees  of 
the  estate  of  Letltia  Elsea,  deceased,  for 
legal  services  in  establishing  the  will  of  de- 
cedent From  a  decree  rejecting  the  claim, 
said  McCormick  appeals.    Affirmed. 

F.  B.  Whiting,  for  appellant.  A.  Moore, 
Jr.,  for  appellees. 

.WHITTLE,  J.  This  controversy  arose 
out  of  a  suit  in  equity  brought  by  Mary  E. 
Smallwood  (one  of  nine  distributees  of  the 
estate  of  her  mother,  Letitia  Elsea,  deceased) 
and  her  daughter,  Lillian  Smallwood,  against 
the  administrator  and  remaining  distribu- 
tees. 

The  objects  of  the  suit  will  appear  from 
the  material  allegations  of  the  bill,  which 
are  as  follows:  That  Albert  Elsea  died  In- 
testate In  August,  1903,  survived  by  his  wi<^ 
ow,  Letitia  Elsea,  eight  children,  and  a 
granddaughter,  the  child  of  a  deceased  son; 
that  the  decedent  left  a  valuable  estate,  real 
and  personal,  and  that  W.  W.  Smallwood, 
the  husband  of  Mary  E.  Smallwood,  qualified 
as  his  administrator;  that  shortly  after  his 
death  W.  W.  Smallwood,  in  his  own  right 
and  as  administrator,  and  the  plaintilT,  Mary 
E.  Smallwood,  brought  suit  against  his  wid- 
ow and  distributees  for  the  purpose  of  ad- 
ministering his  estate;  that  the  widow  died 
testate  about  one  month  after  her  husband,  ^ 
survived  by  the  distributees  above  mention- 
ed; that  by  her  will  the  testatrix  devised  a 
tract  of  land  and  bequeathed  her  entire 
personal  estate  to  the  plaintiff,  Mary  E. 
Smallwood,  for  life,  with  remainder  to  her 
coplaintiff,  Lillian  Smallwood,  in  fee;  that 
this  real  estate  had  been  conveyed  to  Albert 
Elsea  In  trust  for  his  wife,  and  that  after 
the  execution  of  the  will  the  trustee  sold  the 
land,  his  wife  uniting  in  the  conveyance  to 
the  purchaser,  and  deposited  the  purchase 
money  in  bank  to  his  Individual  credit ;  that 
this  fund,  together  with  the  one-third  in- 
terest of  the  wife  in  the  personal  estate  of 
her  late  husband,  constituted  her  estate  and 


passed  to  the  plaintiffs  by  the  provisions  of 
her  will;  that  the  administrator  of  Letitia 
Elsea  had  already  asserted  claim  to  the 
purchase  price  of  the  land  as  a  debt  against 
the  estate  of  the  husband ;  and  that  the  will 
had  been  lost  or  mislaid,  or  abstracted,  and 
could  not  be  produced.  The  bill  concludes 
with  the  prayer  that  the  two  cases  be  heard 
together  and  the  will  established;  that;  if 
necessary,  a  jury  be  impaneled  for  that  pur- 
pose; and  that  the  estate  of  the  testatrix 
be  administered  in  accordance  with  its 
terms. 

The  defendants  resisted  these  contentions, 
and  .upon  issues  made  the  Jury  found  that 
Letitia  Elsea  had  executed  a  will,  by  the 
stipulations  of  which  the  land  in  question 
was  devised  to  the  plaintiffs,  as  alleged  in 
the  bill ;  but  it  appeared  that  no  other  por- 
tion of  testatrix's  estate  was  included  in  the 
will,  and  that  the  devise  was  revoked  by  the 
action  of  the  testatrix  in  subsequently  dis- 
posing of  the  land. 

Thereupon  the  appellant  preferred  a  de- 
mand against  th^  distributees  of  Letitia  El- 
sea for  $861.54  (being  20  per  cent  of  the 
assets  of  the  estate),  for  professional  serv- 
ics  in  prosecuting  the  suit  to  set  up  .the  wilL 

The  commissioner  in  chancery,  to  whom 
the  matter  was  referred,  allowed  the  claim; 
but  this  finding,  upon  exception,  was  over- 
ruled by  the  court  The  court,  however, 
awarded  a  fee  to  appellant  of  $190  out  of 
the  assets  for  services  to  W.  W.  Smallwood, 
as  administrator  of  Letitia  Elsea. 

It  moreover  appears  that  the  appellant  had 
entered  into  a  contract  with  the  plaintiff 
Mary  B.  Smallwood,  on  behalf  of  herself 
and  daughter,  for  a  contingent  fee  of  26  per 
cent,  of  whatever  might  be  realized  by  them 
under  the  will  of  Letitia  Elsea.  But  the  fee 
which  Is  the  subject  of  this  controversy  is 
founded  upon  an  agreement  with  W.  W, 
Smallwood,  who  had  qualified  as  executor, 
and  in  that  capacity  had  also  retained  the 
appellant  to  prosecute  the  suit  to  establish 
the  will. 

As  we  have  observed,  the  contention  of  the 
plaintiffs  that  the  will  bestowed  upon  them 
the  whole  of  the  testatrix's  estate  was  stren- 
uously and  successfully  resisted  by  eight  of 
the  nine  distributees,  and  no  part  of  the  es- 
tate passed  by  that  Instrument  Neverthe- 
less, if  the  insistence  of  the  appellant  were 
to  prevail,  the  anomalous  result  would  fol- 
low that,  as  fruits  of  their  victory,  the  ap- 
pellees would  be  compelled  to  contribute  one- 
fifth  of  their  patrimony  in  compensation  to 
counsel  for  services  in  a  suit,  the  purpose  of 
which  was  to  deprive  them  of  all  Interest  in 
their  mother's  estate.  The  simple  statement 
of  the  proposition  vindicates  the  action  of  the 
court  in  rejecting  the  demand. 

Except  in  rare  instances,  the  power  of  a 
court  to  require  one  party  to  contribute  to 
the  fees  of   the  counsel   of   another  party 
must  be  confined  to  cases  where  the  plaintiff,  ' 
suing  in  behalf  of  himself  and  others  of  the 
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same  class,  discovers  or  creates  a  fund  which 
inures  to  the  common  benefit  of  all;  but  the 
discretion  vested  in  the  court  should  never 
be  exercised  in  a  case  where  the  interests 
of  the  party  whose  fund  is  sought  to  be 
charged  are  antagonistic  to  the  party  for 
whose  benefit  the  suit  is  prosecuted. 

The  rule  Is  thus  stated* In  4  Gyc.  1013, 
1014:  "While  there  is,  strictly  speaking,  no 
lien  on  ^any  fund  which  is  within  the  custody 
or  control  of  the  court,  the  court  may  award 
attorney's  fees  out  of  the  fund.  Thus,  coun- 
sel for  a  representative  may  receive  remun- 
eration out  of  the  estate,  especially  if  he 
procures  property  for  the  estate;  but  coun- 
sel for  a  beneficiary  cannot  claim  payment 
out  of  the  estate,  though  he  may  be  paid  out 
of  his  client's  share,  or  from  the  portions  of 
those  beneficiaries  who  have  joined  in  the 
proceedings,  or  have  acquiesced  in  the  attor- 
ney's exertions."  See,  also.  Roller  v.  Paul, 
106  Va.  214,  219.  55  S.  B.  558. 

In  this  case  the  appellant,  who  is  ad- 
mittedly a  lawyer  of  high  character,  relies 
wholly  on  his  contract  with  the  executor  of 
Letitia  <Elsea,  apparently  overlooliing  the 
effect  on  his  contention  of  the  material  dr- 
cnmstances  adverted  to,  namely,  that  no  as- 
sets came  into  the  hands  of  his  client  or 
under  his  control  by  virtue  of  his  oflftce  of 
executor,  and  that  the  interests  of  his  clients 
were  opposed  to  those  of  the  appellees,  from 
whom  he  seeks  compensation. 

We  are  of  opinion  that  the  decree  of  the 
circuit  court  is  plainly  right,  and  it  must  be 
affirmed. 

Affirmed 
(107  Va,  435)  -««=» 

GIVENS  et  al.  v.  CLEM.« 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 

21,  1907.) 
I*  Appeal  ~  Right  of  Review  — Pabtt  Ag- 

GBIEVED. 

In  a  suit  to  enforce  a  contract  wliereby  an 
executor  with  power  to  sell  real  estate  devised  to 
testator's  children  contracted  to  convey  the  same 
to  a  purchaser,  the  widow,  who  has  not  re- 
nounced, hoB  no  interest,  and  cannot  appeal  from 
a  decree  of  specific  perfoFmknce. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2.  Appeal  and  Error,  §(  947-952.] 

2.  Same. 

In  a  suit  against  an  executor  and  infant 
devisees  to  enforce  a  contract  whereby  the  ex- 

pcutor  contracted  to  convey  the  lands  devised, 
the  infants,  on  the  guardian  ad  litem  failing  to 
appeal  from  a  judgment  of  specific  performance, 
may  do  so  by  some  one  as  their  next  friend; 
they  being  aggrieved  by  the  decree,  within  Code 
1904,  5  JH54.  authorizing  appeals  by  a  person 
who  thinks  himself  aggrieved. 

[Ed.  Note.— For  cases  in  noint,  "see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  f§  947-952.] 

3,  TtiusTS  —  Discretionary  Power  of  Trus- 
tee—Judicial Interference. 

Where  a  trust  is  discretionary,  equity  has 
no  jurisdiction  to  interfere  with  its  exercise 
so  long  as  the  trustee  acts  in  good  faith  either 
in  exercising  or  refusing  to  exercise  the  i>ower 
vested  in  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  47.  Trusts,  §§  231,  381.] 

*  Rehearixig   denied. 


4.  Speciifo  Performanob-Judigial  Discre- 
tion. 

Specific  performance  rests  in  the  Judicial 
discretion  of  the  court,  and  it  will  grant  or  re- 
fuse relief  according  to  the  circumstances  of 
each  particular  case,  where  the  general  rules  do 
not  furnish  any  exact  measure  of  justice  between 
the  parties. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  fi§  17,  18.] 

6.  Same. 

Testator  devised  lands  to  his  infant  chil- 
dren, and  authorized  his  executor  during  the 
minority  of  the  youngest  child  to  convey  the 
premises,  if  in  his  judgment  the  interest  of  the 
children  would  be  promoted  thereby.  The  ex- 
ecutor contracted  to  convey  the  premises  to  a 
purchaser.  He  did  not  act  in  bad  faith,  and  in 
entering  into  the  contract  he  thought  the  in- 
terests of  the  children  would  be  promoted ;  but 
on  discovering  that  he  was  mistaken  he  refused 
to  perform  his  agreement.  Held,  that  equity 
would  not  decree  specific  performance,  but  would 
leave  the  purphaser  to  his  remedy  at  law  against 
the  executor. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  §§  17,  18.] 

Appeal  from  Circuit  Court,  Augusta  County. 

Suit  by  one  Clem  against  the  executor, 
widow,  and  children  of  W.  C.  Oivensy  de- 
ceased. From  a  decree  for  complainant,  de- 
fendants appeaL  Reversed,  and  bill  dis- 
missed. 

Bumgardner  &  Bumgardner,  for  appellants. 
Turner  K.  Hackman,  for  appellee. 

BUCHANAN,  J.  The  appellee  instituted 
this  suit  against  the  executor,  widow,  and 
children  of  W.  O.  Qivens,  deceased,  for  the 
specific  execution  of  an  agreement  for  the 
sale  and  purchase  of  a  parcel  of  land  belong- 
ing to  the  estate  of  the  decedent,  entered  in- 
to between  the  appellee  as  purchaser  and  the 
executor  as  vendor. 

The  decedent  devised  the  said  land  to  his 
five  children,  all  of  whom  were  infants,  but 
authorized  his  executor  to  manage  and  con- 
trol the  same  during  the  minority  of  his 
youngest  child,  and  to  that  end  directed  that 
he  should  receive  all  the  rents  and  profits 
arising  therefrom  and  use  the  s^me  in  the 
maintenance  and  support  of  the  children,  and 
gave  him  the  further  authority  to  sell  and 
convey  the  same  at  any  time  during  that  peri- 
od, if  in  his  judgment  the  interest  of  the 
children  would  be  promoted  thereby. 

After  entering  into  the  executory  agree- 
ment for  the  sale  of  the  land,  the  executor 
refused  to  complete  the  sale  by  conveying  the 
property  to  the  purchaser.  Thereupon  the 
appellee  instituted  this  suit 

The  defense  relied  on  by  the  children,  who 
answered  by  guardian  ad  litem  (no  answer 
being  filed  by  the  executor),  was  that  the 
executory  agreement  of  sale  should  not  be 
specifically  instituted  because  it  was  prejudi- 
cial to  their  interests. 

The  circuit  court  directed  one  of  its  com- 
missioners to  make  inquiry  and  report  wheth- 
er or  not  the  complainant  was  entitled  to  a 
specific  execution  of  the  contract,  and  wheth- 
er the  confirmation  of  the  sale  by  the  court 
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would  be  advautageouB  or  prejudicial  to  the 
Interests  of  the  infant  defendants.  The 
commissioner  reported  that  the  Infant  de- 
fendants would  be  prejudiced  by  confirming 
or  specifically  executing  the  agreement  of 
sale,  but  that  under  the  law,  notwithstanding 
that  fact,  the  purchaser  was  entitled  to  the 
relief  sought  by  his  bill.  The  circuit  court 
decreed  that  the  agreement  should  be  specific- 
ally performed;  and  from  that  decree  the 
decedent's  widow  and  the  infant  defendants, 
by  her  as  their  next  friend,  presented  their 
petition  for  an  appeal,  which  was  allowed. 

The  appellee  asks  that  the  appeal  be  dis- 
missed as  to  the  widow  because  she  has  no  in- 
terest in  the  subject  of  the  litigation,  and  as 
to  the  infants  because  their  guardian  ad 
litem  alone  had  the  right  to  appeal  on  their 
behalf. 

We  are  of  opinion  that  the  appeal  should 
be  dismissed  as  to  the  widow,  as  she,  under 
her  husband's  will,  which  she  does  not  ap- 
pear to  have  renounced,  had  no  interest  in 
the  land  Involved  In  this  case.  The  guard- 
ian ad  litem  might  have  taken  an  appeal  in 
the  name  of  the  infants,  by  himself  as  such ; 
but,  if  he  did  not,  they  had  the  right  to  do 
so  by  some*  one  as  their  next  friend.  They 
were  parties  to  the  suit,  the  owners  of  the 
land  contracted  to  be  sold,  and  were  preju- 
diced by  the  decree  from  which  the  appeal 
was  sought  which  was  an  appealable  decree, 
and  therefore  come  clearly  within  the  provi- 
sions of  section  3454  of  the  Code  of  1904.  See 
22  Cyc.  706;  14  Am.  &  Eng.  Enc.  PI.  &  Pr. 
1058;  Stewart  v.  Crabbln,  6  Munf.  280. 

The  only  question  involved  in  this  appeal 
upon  the  merits  is  whether  or  not  a  court  of 
equity  will  compel  a  fiduciary,  vested  with  a 
discretionary  power  to  sell  lands  devised  to 
Infants  when  In  his  judgment  their  interest 
will  be  promoted  by  a  sale,  to  specifically  per- 
form an  executory  agreement  entered  into  by 
him  for  Its  sale,  when  It  appears  that  such 
agreement  when  entered  into  was  prejudicial 
to  their  Interest,  and  which  he  refuses  to  per- 
form. 

Where  A  trust  is  discretionary,  as  In  this 
case,  a  court  of  equity  has  no  jurisdiction  to 
interfere  with  its  exercise,  so  long  as  the 
trustee  acts  in  good  faith,  either  in  exercis- 
ing or  in  refusing  to  exercise  the  power  vest- 
ed In  him.  Dillard  v.  DiUard.  97  Va.  434,  34 
S.  E.  60,  and  cases  cited ;  Trout  v.  Pratt,  106 
Va.  431,  441,  444,  56  S.  E.  165,  8  L.  R.  A. 
(N.  S.)  398. 

There  is  nothing  in  this  case  to  show  that 
the  executor.  In  making  the  agreement  of 
sale,  was  acting  in  bad  faith.  The  most  that 
can  be  said  Is  that  in  entering  into  the  con- 
tract which  he  thought  would  promote  the 
interests  of  the  infant  owners  of  the  land  he 
was  mistaken,  and  that  when  he  discovered 
his  mistake  he  refused  to  specifically  perform 
his  agreement. 

It  Is  well  established  that  specific  perform- 
ance Is  not  a  matter  of  course — ex  debito 
justitise — ^but  rests  entirely  in  the  judicial  dis- 


cretion of  the  court;  not  an  arbitrary  or 
capricious  discretion,  dependent  upon  the 
mere  pleasure  of  the  court,  but  that  sound 
and  reasonable  discretion,  which  governs  it- 
self as  far  as  It  may  by  general  rules  and 
principles,  but  which  at  the  same  time  grants 
or  refuses  relief  according  to  the  circum- 
stance of  each  p^irticular  case,  where  those 
general  rules  do  not  furnish  any  exact  meas- 
ure of  Justice  between  the  parties.  2  Mln. 
Inst  (1st  Ed.)  948;  Bryan  v.  Loftus,  Adm'r, 
1  Rob.  12,  16-17,  39  Am.  Dec.  242;  Shenan- 
doah Val.  R.  Co.  V.  Xiewls,  76  Va.  833 ;  Fish- 
burne  v.  Ferguson,  85  Va.  321,  328,  7  S.  B. 
361 ;  Halsey  v.  Monteiro,  92  Va.  681,  588,  24 
S.  E.  258. 

In  Thompson  v.  Jackson,  3  Rand.  504,  005, 
15  Am.  Dec  721,  it  was  said  by  Judge  Carr: 
"The  application  to  equity  is  not  ex  debitor 
but  merely  presents  to  the  sound  discretion 
of  that  forum  this  question:  Is  it  better  for 
the  furtherance  of  justice,  considering  all  the 
circumstances  of  the  case,  to  give  the  par- 
ty specific  execution  or  to  leave  him  to  his 
remedy  at  law?" 

If  the  agreement  were  for  the  sale  of  the 
executor's  own  land,  made  under  the  cir- 
cumstances of  this  case,  it  is  clear,  we  think, 
that  the  furtherance  of  justice  would  require 
Its  specific  execution;  but  where  one  of  the 
contracting  parties  is  exercising  a  power  in 
making  sale  of  another's  land,  it  does  not 
follow  that  the  agreement  of  sale  will  be  spe- 
cifically executed  in  alt  cases  against  the 
beneficiary,  where  it  would  have  been  so 
executed  against  the  party  acting  for  him 
if  the  latter  had  been  selling  his  own  prop- 
erty. 

In  Pomeroy  on  Contracts  (Specific  Per- 
formance), it  is  said:  "Contracts  whose  pro- 
visions, if  carried  Into  operation,  would  con- 
stitute or  require  a  breach  of  trust  by  the 
party  performing,  ♦  ♦  ♦  will  never  be 
specifically  enforced  by  a  court  of  equity.** 

In  Mortlock  v.  Buller.  10  Vesey,  292,  Jjord 
Eldon  said,  in  discussing  the  questions  in- 
volved In  that  case:  '*Next,  are  they  [tlie 
trustees]  bound  by  their  subsequent  conduct 
as  if  there  had  been  antecedent  authority? 
Cl'early  they  are  not.  The  trustees  never  had 
the  approbation  of  the  husband  and  wife. 
They  never  can  be  said  to  be  bound  by  the 
drafts  settled  by  the  solicitor;  and  in  the 
very  nature  of  the  subject  of  sale  there 
were  circumstances  giving  them  locus  penl- 
tentlse  the  moment  they  were  informed  there 
•was  a  question  whether  the  price  was  rea- 
sonable. But,  supposing  they  were  bound, 
that  will  not  help  the  plaintiff  to  the  relief 
prayed,  for  I  am  clearly  of  the  opinion  that 
their  conduct  was  a  breach  of  trust,  not 
meaning  to  throw  any  imputation  upon  them, 
as  the  transaction  was  very  likely  to  hap- 
pen; but  their  duty  was  not  to  execute  their 
power  of  selling,  unless  they  knew  a  dis- 
cretion had  been  wisely  and  fully  exerted  up- 
on the  point  of  reasonable  price,  unless  they 
were  satisfied  that  upon  that  point  no  rea- 
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sonable  objection  could  be  made  with  refer- 
ence to  the  interests  of  Mr.  Buller,  Mrs. 
Buller,  or  the  children  who  might  come  In- 
to existence.  If  the  court  had  been  called 
npon  In  the  life  of  Mrs.  Buller  for  a  specific 
execution,  there  Is  so  little  ground  for  it 
under  those  circumstances  that,  on  the  con- 
trary, at  the  suit  of  the  cestui  que  trust  the 
trustees  would  have  been  restrained  from 
executing.  The  question  as  to  the  interposi- 
tion of  the  court  between  the  plaintiff  and 
Mr.  Buller  would  have  been  different  But 
it  would  be  impossible  to  decree  a  specific 
performance  when  on  the  very  same  day  the 
court  might  be  compelled  to  say  it  would 
be  a  breach  of  trust." 

In  the  case  of  White  v.  Cuddon,  8  Clark  & 
Pin.  (H.  of  L.  Rep.)  766,  where  it  was  held 
that  if  there  was  a  substantial  misdescrip- 
tion of  the  property  a  court  of  equity  would 
not  enforce  specific  performance  against  trus- 
tees with  compensation,  as  being  prejudicial 
to  the  cestui  que  trust  and  incapable  of  be- 
ing ascertained,  Lord  Campbell,  in  his  opin- 
ion, said:  "In  selling  the  trust  property 
in  such  a  manner  and  with  such  a  result,  the 
trustees  would  certainly  be  guilty  of  a 
breach  of  trust  The  contract  cannot,  there- 
fore, be  specifically  enforced  against  them, 
and  the  purchaser  ought  to  be  iQf  t  to  an  ac- 
tion at  law  to  recover  damages  from  them 
adequate  to  the  loss  he  can  show  that  he  has 
sustained  by  their  breach  of  contract"   • 

While  in  the  case  under  consideration  the 
agreement  of  sale,  under  the  circumstances 
of  the  case,  would  not  amount  to  a  breach  of 
trust  if  carried  into  effect,  still  we  do  not 
think  It  would  be  in  the  furtherance  of  Jus- 
tice to  compel  the  executor  to  do  what  in  his 
discretion  he  does  not  think  he  ought  to  do, 
and  what  the  record  shows  would  be  to  the 
prejudice  of  the  infant  owners  of  the  land; 
but  the  purchaser  should  be  left  to  his  rem- 
edy at  law  against  his  vendor. 

The  decree  appealed  from  must  be  revers- 
ed, and  the  complainant's  bill  dismissed, 
without  prejudice  to  his  right  to  proceed  at 
law. 

Reversed* 


(107  Va.  168) 

HUNTER'S    ADM'R    v.    CHESAPEAKE)    & 

O.  RY.  CO. 

(Supreme  Court  of  Appeals  of  Virginia.     June 

13,  1907.    Rehearing  Denied  Nov.  30,  1907.) 

1.  Writ  op  Erbor— Assignments  of  Error— 
'  Waiver— Record. 

Where  the  evidence  on  which  an  award  in 
condemnation  proceedings  was  made  was  not 
properly  in  the  record  on  a  writ  of  error,  an 
assignment  that  the  court  erred  in  setting  aside 
the  award  was  waived. 

[Ed.  Note.— For  cases  in  point,  see  Ont.  Dig. 
VOL  3.  Appeal  and  Error,  f§  2867-2869.] 

2.  Eminent  Domain  — Taking  Property  — 
Elements  or  Damage  —  Injury  to  Busi- 
ness. 

Where  property  on  which  the  owner  had 
conducted  a  large  and  successful  business  for 
several  years,  and  which  was  i>eculiarly  adapted 


to  such  business,  was  entirely  condemned  for 
the'  uses  of  a  railroad  company,  the  owner,  under 
the  Constitution  and  statute  requiring  payment 
of  **ju8t  compensation/'  was  limited  to  the 
reasonable  market  value  of  the  property  at  Die 
time  of  the  taking,  and  was  not  entitled  as  an 
element  thereof  to  damages  resulting  from  in- 
jury to  the  business  or  loss  of  profits  incident 
to  its  removal   to  another  location. 

(Ed.  Note.— For  cases  in  point,  see  Gent  t>ig. 
vol.  18,  Eminent  Domain,  {  356.] 

3b  Same— Award— Reduction— Evidence. 

Commissioners  having  been  appointed  to 
value  property  sought  to  be  condemned  for  a 
railroad,  the  court  correctly  instructed  them  as 
to  the  method  of  procedure  to  be  adopted  in 
determining  the  question  of  value.  The  com- 
miss  ion  ers  viewed  the  property  and  allowed 
$22,900.  A  number  of  leading  business  men 
testified  that  $25,000  would  be  necessary  to 
compensate  the  owner  for  the  property  taken, 
and  others  fixed  a  value  at  more  than  that  sum. 
After  the  award,  the  railroad  company  took 
possession  and  entirely  changed  the  appearance 
of  the  property,  and  five  years  after  the  award 
examined  the  commissioners  as  to  how  they 
arrived  at  the  amount.  They,  testifying  from 
memory,  aided  only  by  some  loose  memoranda, 
were  positive  that  they  followed  the  instruc- 
tions of  the  court  as  they  understood  thenij 
and  in  making  up  the  amount  included  $5,000 
for  injury  to  the  owner's  business.  Held  in- 
sufficient to  establish  that  the  commissioners 
had  included  $5,000  for  injury  to  the  business, 
and  that  they  had  only  allowed  $17,900  as  the 
value  of  the  land. 

Error  from  Hnstings  Court  of  Richmond. 

Proceedings  by  the  Chesapeake  &  Ohio 
Railway  Company  to  acquire  certain  land 
belonging  to  C.  E.  Hunter  In  the  city  of  Rich- 
mond for  railroad  purposes.  Hunter  having 
died  pendente  lite,  the  proceedings  were  re- 
vived as  against  St  George  R.  Fitzhugh,  hitf 
administrator,  and,  from  an  order  reducing 
an  award  made  by  the  commissioners,  the 
administrator  brings  error.    Reversed. 

The  following  are  the  instructions  by  the 
court  to  the  commissioners  referred  to  in 
the  opinion : 

"The  commissioners,  acting  under  this  or- 
der, are  to  inquire  and  ascertain  what  is  Just 
compensation  to  the  owner  of  the  property, 
C.  E.  Hunter— that  is  to  say,  its  fair  cash 
market  value — and,  In  making  up  their  award, 
they  are  to  consider : 

'*(!)  The  fact  that  this  is  an  old  and  estab- 
lished place  of  business,  where  a  large  and 
profitable  business  was  transacted  for  more 
than  half  a  century. 

"(2)  They  are  to  consider  that  this  build- 
ing was  erected  and  is  adapted  especially  for 
the  purposes  for  which  it  is  used. 

"(3)  That  this  stand  is  so  arranged  as  to 
give  peculiar  facilities  for  receiving  and  han- 
dling heavy  machinery  and  agricultural  imple- 
ments, owing  to  the  peculiar  formation  of  the 
alley. 

"(4)  They  are  to  consider  the  nearness  to 
railroad  depots  and  wharves.  *. 

"(5)  They  are  to  consider  the  expense  of 
moving  the  large  stock  of  goods  carried  by 
Mr.  Hunter. 

*'(6)  They  are  to  consider  that  Mr.  Hunter 
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Is  entitled  to  Just  compensation  for  his  prop- 
erty. He  is  entitled  to  its  full  equivalent, 
and  tlie  value  of  the  property  in  this  case 
should  be  determined  by  its  productiveness, 
the  profit  which  its  use  brings  to  the  owner ; 
but  the  commissioners  are  not  to  consider  the 
profits  of  the  business  conducted  by  the  de- 
fendant except  in  so  far  as  they  go  toward 
showing  that  the  defendant  carried  on  a  large 
and  lucrative  business. 

*'(7)  They  are  to  consider  the  adaptability 
of  this  property  for  railroad  purposes,  having 
reference  to  the  topograpliy  of  the  city  and 
any  other  use  to  which  this  property  is  plain- 
ly adapted." 

To  the  giving  of  which  Instructions  the 
plalntiflF,  by  counsel,  excepted,  and  tendered 
to  the  court.  In  lieu  of  same,  another  instruc- 
tion which  Is  in  the  words  and  figures  fol- 
lowing, to  wit:  **The  commissioners  are  to 
Inquire  and  ascertain  what  will  be  a  just  com- 
pensation to  C.  E.  Hunter,  the  owner  of  the 
property,  and.  In  arriving  at  said  just  com- 
pensation, they  shall  take  Into  consideration 
the  location  of  the  property,  its  fitness  and 
suitability  for  the  business  which  is  carried 
on  tbereon,  and  the  length  of  time  It  has  been 
used  for  such  business,  Its  fitness  from  loca- 
tion or  otherwise  for  any  other  use  for  which 
it  Is  plainly  adapted  and  shall  award  such 
sum  as  they  may  deem  just,  not  exceeding 
the  fair  cash  market  value  of  the  property. 
The  fair  cash  market  value  of  the  property  Is 
the  price  which  it  will  bring  when  it  is 
bought  by  one  who  desires,  but  is  not  obliged 
to  sell  it,  and,  is  bought  by  the  one  who  is 
under  no  necessity  of  having  it.  The  commis- 
sioners shall  not  take  into  consideration  the 
prices  paid  by  the  Chesapeake  &  Ohio  Rail- 
way Company  and  the  Richmond,  Petersburg 
Sc  Carolina  Railroad  Company,  for  the  prop- 
erty in  the  vicinity  of  the  property  In  ques- 
tion, in  arriving  at  the  fair  cash  market  val- 
ue." 

Which  instructions  the  court  rejected,  and 
the  plaintiff,  by  counsel,  excepted  to  such  rul- 
ing. 

A.  W,  Patterson  and  St.  Geo.  R.  Fitzhugh, 
for  plaintiff  in  error.  H.  T.  WIckham  and  H. 
Taylor,  Jr.,  for  defendant  in  error. 

CARDWELL,  J.  This  writ  of  error  Is  to  a 
final  judgment  of  the  hustings  court  of  the  city 
of  Richmond  in  a  proceeding  instituted  by  the 
defendant  In  error,  the  Chesapeake  &  Ohio 
Railway  Company,  against  plaintiff  In  error's 
intestate,  C  E.  Hunter,  to  acquire  title,  by 
condemnation,  to  a  certain  parcel  of  real  estate 
situated  on  Main  street  between  Fifteenth  and 
Seventeenth  streets,  In  the  city  of  Richmond, 
owned  by  Hunter  and  upon  which  for  many 
years  prior  a  large  and  profitable  business 
had  been  conducted  in  receiving,  handling, 
and  selling  heavy  machinery,  agricultural  im- 
plements, etc. ;  the  premises  being  peculiarly 
adapted  by  reason  of  location  and  otherwise 


to  the  puxposes  for  which  they  had  Deen 
used. 

The  whole  of  the  premises  being  considered 
necessary,  and  therefore  demanded,  for  the 
purposes  of  the  railway  company,  commis- 
sioners, as  provided  by  statute,  were  appoint- 
ed to  view  the  property,  and,  upon  hearing 
such  proper  evidence  as  either  party  might 
offer,  to  report  what  would  be  a  just  compen- 
sation to  Hunter.  These  commissioners  filed 
their  report  on  the  28th  of  October,  1899,  as- 
certaining the  compensation  to  be  paid  Hunt- 
er at  $15,000,  but  upon  exceptions  taken  by 
Hunter  the  court,  by  Its  order  entered  April 
30,  1900,  set  aside  the  award ;  and  by  a  fur- 
ther order  entered  May  7,  1900,  new  conunls- 
sioners  were  appointed,  the  court  giving  to 
them  minute  Instructions  In  writing  to  guide 
them  in  the  discharge  of  their  duties.  To 
the  giving  of  these  InstmctlonB  defendant  in 
error  objected,  and  tendered  another  Instmc- 
tion  in  lieu  thereof,  which  was  refused* 

Three  of  these  new  commissioners  acted, 
and  filed  on  the  22d  day  of  May,  1900,  their 
award,  ascertaining  that  a  just  compensation 
to  Hunter  for  the  property  In  question  would 
be  the  sum  of  $22,900,  and  stathig  that,  as 
the  whole  of  the  property  was  required  for 
the  purposes  of  the  defendant  In  error,  there 
was  no  question  of  damages  as  to  residue  of 
the  tract,  etc.  To  this  report  the. defendant 
in  error  excepted  on  four  grounds,  stated  in 
writing,  and  moved  that  the  report  be  set 
aside. 

After  the  filing  of  this  report.  Hunter  de- 
parted this  life,  and,  his  death  being  sug- 
gested, the  court,  by  its  order  entered  on  the 
26th  day  of  July,  1900,  made  plaintiff  in  er- 
ror, St  Geo.  R.  Fitzhugh,  administrator  of 
Hunter,  deceased,  and  Hunter's  widow  and 
children  parties  defendant  to  these  pro- 
ceedings, and  directed  that  they  thereafttf 
proceed  in  the  name  of  .these  defendants. 

No  action  was  taken  on  the  report  of  the 
commissioners  bearing  date  May  22,  1900,  un- 
til March  22,  1905,  when  defendant  In  error 
introduced  the  three  commissioners  who 
made  the  report  and  examined  them  as  to 
how  they  arrived  at  the  amount  awarded 
Hunter.  They  had  not  furnished  the  court 
any  information  as  to  how  they  arrived  at 
the  amount  awarded,  and  when  examined  as 
witnesses,  about  five  years  afterwards,  it  ap- 
pears from  their  testimony  that  while  they 
could  not,  with  any  degree  of  certainty  give 
the  grounds  of  the  award  made,  they  were 
positive  that  they  had  followed  the  minute 
instructions  of  the  court  as  they  were  under- 
stood at  the  time.  Testifying  from  memory, 
aided  only  by  some  loose  memoranda  kept, 
they  further  say  In  effect  that  *ln  maklnir  up 
the  amount  of  the  award  of  $22,900  the  sum 
of  $5,000  was  Included  for  Injury  to  the  busi- 
ness of  Hunter.  In  other  words,  according 
to  their  memory  as  to  what  occurred  five 
years  before,  $5,000  was  allowed  for  dam- 
age, interruption,  etc.,  of  Hunter's  business — 
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1.  e.,  for  "taking  a  man's  business  away  from 
him" — ^whereupon  the  court  entered  its  order 
to  which  this  writ  of  error  was  awarded,  re- 
ducing the  amount  of  the  award  from  $22,- 
900  to  $17,900. 

The  ruling  of  the  court  setting  aside  the 
award  of  the  first  commissioners  was  as- 
signed by  counsel  for  defendant  in  error 
as  cross-error  under  rule  9  of  this  court  (57 
S.  E.  XV),  but  the  assignment  was  waived  as 
the  evidence  upon  which  the  award  was 
made  is  not  properly  a  part  of  the  record 
brought  before  us. 

The  first  question  for  our  determination 
is:  What  was  the  true  rule  under  the  con- 
stitutional and  statutory  inhibition,  that  pri- 
vate property  shall  not  be  taken  for  public 
uses  without  just  compensation,  governing 
in  ascertaining  the  damages  to  Hunter  when 
his  property  was  taken? 

It  is  most  earnestly  and  ingeniously  argued 
by  coimsel  for  plaintiff  in  error  that,  as  the 
Constitution  forbade  the  taking  of  any  pri- 
vate property  whatever  without  just  compen- 
sation being  made  to  the  owner  thereof,  in 
construing  our  statute  in  relation  to  the  ex- 
ercise of  the  power  of  eminent  domain  by  a 
private  corporation,  the  court  should  give 
to  the  language  employed  in  the  Constitu- 
tion and  the  statute  a  meaning  sufficiently 
broad  to  enable  the  owner  of  property  to  de- 
mand and  receive  just  compensation  for,  not 
only  the  property  taken,  but  for  any  property 
rights  sacrificed  or  impaired  by  the  taking, 
which  would  include  injury  to  the  business 
theretofore  conducted  on  the  property,  and 
the  consequential  costs  incurred  in  changing 
the  locality  of  the  business.  In  other  words, 
the  business  conducted  by  Hunter  on  the 
property  taken  was  a  property  right — ^pri- 
vate property — coming  within  the  protection 
Afforded  by  the  Constitution  and  the  statute, 
which  could  not  be  interrupted  or  damaged 
without  just  compensation. 

Of  the  numerous  decisions  of  other  states 
cited  in  the  petition  for  this  writ  of  error, 
we  need  only  say  that  they  do  not  support 
the  contention  of  counsel  when  the  whole  of - 
the  decision  is  read,  or  else  were  rendered 
under  Constitutions  and  statutes  different 
from  the  Constitution  and  statutes  control- 
ling in  the  decision  of  this  case,  or  are  cases 
where  part  of  a  tract  was  taken  and  damage 
to  the  residue  was  the  point  considered,  or 
cases  of  temporary  suspension  of  business 
where  the  loss  was  capable  of  being  estimat- 
ed. It  is  a  matter  of  course  that  where  the 
Constitution  and  statutes  of  a  state  provide, 
not  only  for  just  compensation  for  property 
taken,  but  for  all  damages  that  the  owner 
may  suffer  by  reason  of  the  taking,  the  rule 
governing  in  ascertaining  the  amount  of  dam- 
ages to  be  awarded  the  owner  would  be  very 
different  from  the  rule  so  long  established  in 
this  state,  and  followed  by  the  lower  court 
In  this  case,  where  the  whole  property  is  tak- 
en and  no  question  arises  as  to  damages  be- 
yond the  fair  market  value  of  the  property. 
69  S.E.--27 


In  a  note  to  Hamilton  v.  Pittsburg,  etc^ 
R.  Co.,  61  L.  R.  A.  330,  reviewing  the  deci- 
sions of  other  states  on  the  subject,  it  la  said: 
"Some  of  the  cases  have  ];>^mitted  evidence 
of  and  recovery  for  profits  lost  by  the  sus- 
pension of  business  where  it  has  to  be  moved 
during  the  time  required  for  obtaining  anoth- 
er situation  and  for  moving.  This  allowance 
is  based  upon  the  theory  that,  as  the  loss  of 
profits  from  the  suspension  of  business  while 
moving  would  enter  Into  the  consideration 
of  the  price  to  be  charged  by  an  owner  volun- 
tarily selling,  it  should  be  considered  In  de- 
termining the  market  value  in  case  of  a  com- 
pulsory sale  under  eminent  domain  proceed- 
ings." 

Those  cases  are  authority  for  the  proposi- 
tion that  where  property  is  taken  for  a  pub- 
lic use,  requiring  a  removal  of  a  business 
conducted  on  it  theretofore,  the  owner,  apart 
from  the  value  of  his  property  taken,  the 
expenses  Incurred  in  moving,  etc.,  is  entitled 
to  recover  for  loss  of  profits  from  the  suspen- 
sion of  business  while  moving;  but  this  rule 
of  law  finds  no  sanction  in  our  own  decisions, 
nor  is  it  regarded  as  the  established  rule  by 
the  weight  of  authority  in  this  country. 

We  are  called  upon  also  to  consider  a  line 
of  decided  cases  supporting  the^  proposition 
that  the  owner  of  property  is  entitled  by  law 
to  the  undisturbed  and  exclusive  enjoyment 
of  his  estate,  and  to  keep  out  all  trespassers, 
this  being  a  part  of  his  property  in  his  estate ; 
but  clearly  they  do  not  apply,  as  defendant 
in  error  was  in  no  sense  a  trespasser  upon 
the  property  of  Hunter  or  his  property  rights, 
when  proceeding  by  authority  of  law  to  ac- 
quire title  to  4iis  property  by  condemnation 
for  a  public  use. 

Citation  of  another  line  of  cases  is  also 
made  in  support  of  the  contention  that  the 
quiet  use  and  enjoyment  of  property  is  to 
be  separated  and  distinguished  from  the  prop- 
erty itself,  so  as  to  entitle  the  owner  to  just 
compensation  for  both  when  the  property  is 
taken  in  the  exercise  of  the  power  of  eminent 
domain;  but,  again,  we  have  to  say  that  the 
cases  do  not  apply  to  this  case.  The  leading 
case  in  that  line  of  cases  is  B.  &  P.  R.  Co.  v. 
First  Bap.  Church,  108  U.  S.  831,  2  Sup.  Ct. 
719,  27  li.  Ed.  739.  In  that  case  the  judgment 
of  the  lower  court  in  favor  of  the  church  was 
upheld  on  the  ground  that  the  engine  house 
and  repair  shop,  as  they  were  conducted  by 
the  railroad  company,  were  a  nuisance  in 
every  sense  of  the  term,  and  for  the  annoy- 
ance and  discomfort  of  the  congregation  in 
the  enjoyment  of  their  church  edifice  for  re- 
ligious exercises,  prayer,  and  worship  courts 
of  law  would  afford  redress  by  giving  dam- 
ages against  the  wrongdoer,  and,  when  the 
causes  of  annoyance  and  discomfort  are  con- 
tinuous, courts  of  equity  would  interfere  and 
restrain  the  nuisance.  That  is  by  no  means 
the.  case  we  have  before  us. 

With  respect  to  our  own  decisions,  we  are 
told  in  the  argument  that,  while  the  measure 
of  damages  in  many  cases  may  be  the  mar- 
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ket  value  of  the  property  condemned.  In  as- 
certaining that  value,  it  is  competent  to  prove 
any  use,  the  highest  and  best  use,  for  which 
It  is  adapted,  but  the  most  enlightened  courts 
have  never  held  that  the  market  value  Is  the 
only  standard,  and  that  cases  may  not  and  do 
not  ariee  where  a  proper  observance  of  the 
constitutional  provision,  that  private  proper- 
ty shall  not  be  taken  for  public  use  without 
Just  compensation,  may  require  the  award 
of  damages  actually  sustained  other  than 
those  measured  by  the  market  value  of  the 
property  taken. 

By  an  unbroken  line  of  decisions  of  this 
court,  in  harmony  with  the  text-writers  and 
the  decisions  of  other  states  having  a  con- 
stitutional provision  similar  to  our  own,  the 
rule  governing  in  ascertaining  the  damages  to 
the  owner  of  property  taken  as  In  this  case 
Is  that  he  shall  he  paid  the  fair  market  value 
of  the  property  at  the  time  of  its  taking ;  but 
no  effort  has  ever  been  made  to  fix  before- 
hand all  of  the  things  which' may  go  to  make 
up  the  market  value  of  property,  while  It 
has  not  been  so  difficult  to  say  that  a  par- 
ticular element  of  damage  or  loss  does  not 
enter  into  the  market  value  and  should  not 
be  Included.  In  other  words,  what  elements 
properly  eAter  Into  consideration  in  deter- 
mining the  market  value  of  property  is  nec^ 
essarily  an  open  question  in  every  case  of 
this  character;  but  It  Is  not  necessary  to  con- 
sider that  question  at  length  In  this  case. 

The  authorities  agree  that  loss  of  profits 
m  a  business  destroyed  or  damaged,  where 
property  is  taken  In  the  exercise  of  the  pow- 
er of  eminent  domain,  is  not  an  element  for 
consideration  in  determining  the  market  val- 
ue, because  a  matter  of  speculation  and  con- 
jecture, while  the  profits  earned  in  a  business 
conducted  on  the  property  taken  are  proper 
to  be  considered  in  determining  the  market 
value  of  the  property.  If  **the  cost  of  repro- 
duction is  the  very  lowest  amount  which 
should  be  awarded  a  person  whose  business 
is  taken  away  from  him  by  the  strong  arm 
of  the  law,"  and  this  amount  should  be  in- 
creased by  other  considerations,  such  as  the 
disturbance  of  business,  incidental  expense 
in  storing  merchandise,  etc.,  as  is  contended 
by  the  learned  counsel  for  plaintiff  in  error, 
the  question  naturally  presents  Itself:  Why 
did  not  the  framers  of  our  constitutional  and 
statutory  provisions  against  taking  .private 
property  for  public  use  without  Just  compen- 
sation so  declare? 

How  far  the  reasoning  in  support  of  the 
view  contended  for  by  counsel  would  control 
where  only  a  part  of  the  owner's  property  is 
taken,  and  the  damage  to  the  residue  is  also 
to  be  ascertained  and  paid  him,  or  where,  as 
under  our  present  CJonstltutlon,  it  is  provided 
that  private  property  shall  not  be  taken  or 
damaged  without  Just  compensation,  we  are 
not  called  upon  to  consider,  as  the  rights  of 
Hunter  are  fixed  by  the  provisions  of  our  old 
Constitution,  which  was  superseded  by  the 
new  on  July  10,  1902. 


Ck>unsel  would  have  us  disregard  the  deci- 
sions of  this  court,  and  follow  the  reasoning 
of  other  state  courts  conflicting  more  or  less 
with  our  own  decisions  upholding  the  rule  that 
the  market  value  of  property  taken  as  in  this 
this  case  is  the  guide  in  ascertaining  the  just 
compensation  to  be  paid  the  owner;  but,  as 
we  have  said,  we  are  unable  to  find  tliat 
our  decisions  are  out  of  harmony  with  the 
great  weight  of  authority  in  this  country. 

In  Richmond,  etc.,  R.  Go.  v.  Chamblin  ft 
Scott,  100  Va.  401,  41  S.  E.  750,  it  is  said: 
"In  determining  the  value  of  land  appropriat- 
ed for  public  purposes,  the  inquiry  must  !»: 
What  is  the  p]^>perty  worth  in  the  market 
from  its  availability  for  valuable  uses,  both 
now  and  in  the  future?  •  •  •  The  authori- 
ties we  have  cited  from  the  adjudicated  cas- 
es and  text-writers  seem  to  us  sufficient  to 
justify  the  commissioners  in  taking  into  con- 
sideration the  use  to  which  the  property  has 
been  devoted  by  Chamblin  &  Scott  as  an  ele- 
ment entering  into  their  estimate  of  its  mar- 
ket value."  But  it  was  there  also  held  that 
"damage  to  trade  or  business  is  generally 
too  remote  to  be  a  subject  of  damages." 

With  reference  to  that  case,  counsel  point 
to  the  fact  that  only  a  text-writer  and  an  en- 
cyclopedia are  cited  in  support  of  the  last 
proposition,  but  fail  to  point  out  wherein  the 
decision  itself  is  out  of  harmony  with  the 
long  line  of  decisions  by  this  court  to  which 
it  belongs. 

In  Richmond  &  P.  R.  Co.  v.  Seaboard,  etc, 
Co.,  103  Va.  399,  49  S.  E.  512,  the  opinion 
says :  "It  is  the  present  actual  value  of  the 
land,  with  all  Its  adaptations  to  general  and 
special  uses,  •  •  •  that  is  to  be  consid- 
ered." And,  again,  quoting  from  Lewis  on 
Eminent  Dom. :  **The  conclusion  from  the 
authorities  and  reason  of  the  matter  seems 
to  be  that  witnesses  should  not  be  allowed  to 
give  their  opinion  as  to  the  value  of  property 
for  a  particular  purpose,  but  should  state  its 
market  value  in  view  of  any  purpose  to  which 
it  is  adapted.  «  «  «  But,  when  all  the 
factors  and  circumstances  have  been  shown, 
the  question  at  last  is :  What  is  it  worth  In 
the  market?" 

Without  attempting  to  review  the  authori- 
ties further,  the  established  rule  of  this  court, 
recognized  and  approved  by  text-writers  and 
by  the  Supreme  Court  of  the  United  States^ 
is  that  the  full  and  perfect  equivalent  for  the 
property  taken  In  proceedings  of  this  charac- 
ter is  what  the  law  contemplates  as  the  mar- 
ket value  thereof,  and  no  sufficient  reason  or 
authority  is  brought  to  our  attention  which 
would  Justify  us  in  departing  from  that  es- 
tablished rule  In  this  case. 

It  remains,  however,  to  be  determined 
whether  or  not  the  court  below  erred  In  hold- 
ing that  $5,000  of  the  award  made  to  Hunter 
was  for  damage  to  his  business,  and  properly 
struck  that  amount  out  of  the  award. 

The  undisputed  facts  are  that  the  property 
taken  was  erected  for  the  identical  business 
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which  Hnnter  was  conducting  at  the  time; 
that  the  property  bad  been  devoted  to  that 
business  for  more  than  40  years ;  that  Hunter 
bad  conducted  the  business  at  that  stand 
since  January,  1891;  that  the  building  was 
large,  strong,  and  thoroughly  adapted  to  stor- 
ing and  handling  heavy  machinery,  such  as 
farming  Implements,  wagons,  etc.,  which  was 
the  business  being  conducted  by  Hunter ;  that 
the  alleyway  afforded  facilities  for  receiving 
and  shipping  stock  which  could  scarcely  be 
duplicated  in  the  city  of  Richmond ;  and  that 
the  annual  profits  of  Hunter's  business  con- 
ducted on  the  property  bad  been  from  $4,300 
to  $4,500  until  1889,  when  the  annual  profits 
were  $6,000,  and  there  had  been  a  steady 
growth  in  the  business.  A  number  of  leading 
business  men,  speaking  from  ezp'erience,  tes- 
tified tiiat  no  amount  less  than  $25,000  would 
compensate  Hunter  for  having  his  property 
taken  from  him,  and  some  of  them  say  that 
ttiey,  if  in  Hunter's  place,  would  not  part 
with  the  property  for  $25,000,  and  still  others 
fix  the  value  of  the  property  at  more  than 
that  amount  In  other  words,  they  regarded 
the  property,  by  reason  of  the  uses  made  of 
it,  its  convenience,  and  advantages,  and  yield- 
ing a  profit  from  the  business  conducted 
thereon  as  above  stated,  as  worth  in  the 
market  the  sum  of  $25,000.  It  is  true  that 
other  witnesses,  mainly  engaged  in  the  real 
estate  business,  do  not  agree  in  the  views  of 
the  witnesses  testifying  for  Hunter,  and  there- 
fore do  not  estimate  the  market  value  of  the 
property  as  high,  nor  did  the  commissioners 
•How  Hunter  the  full  amount  to  which  his 
witnesses,  by  a  consensus  of  opinion,  consid- 
ered he  was  entitled* 

In  Richmond,  etc,  R.  Co.  v.  Chamblln  & 
Scott,  supra,  the  court  expressly  disclaimed 
an  Intention  of  considering  all  the  elements 
that  go  to  constitute  the  value  of  the  prop* 
erty,  saying  that  "the  best  that  can  be  done 
is  to  appoint  capable  and  upright  commis- 
sioners to  go  upon  the  land,  examine  and 
hear  testimony,  and  consider  all  the  facts 
and  circumstances  surrounding  the  situation 
and  likely  to  enter  into  the  value  of  the  land 
to  be  taken,  and  the  eiTect  of  such  taking 
upon  the  residue  of  the  tract."  In  discussing 
the  elements  of  damage  which  the  commis- 
sioners should  have  taken  into  consideration 
in  ascertaining  the  compensation  to  which 
Gbamblin  &  Scott  were  entitled,  the  opin- 
ion says:  *ln  any  business,  and  especially 
smch  as  Involves  the  movement  of  heavy 
freight,  ease  of  access  to  and  from  the  place 
where  it  is  conducted,  and  facility  in  reach- 
ing lines  of  transportation,  must  be  Impor- 
tant, if  not  controlling,  factors,  and,  as  the 
value  of  property  consists  In  Its  fitness  for 
profitable  uses,  its  market  value  must  be  in- 
fluenced in  large  measure  by  locality.  There 
is  no  evidence  in  the  record  showing  the 
profits  of  the  business  of  api)ellees,  and  this 
is  as  it  should  be,  but  it  is  shown  that  the 
movement  of  freight  from  the  premises  to 
the  railroads  and  from  the  railroads  to  the 


land  in  question  would  be  very  much  more 
difficult  and  costly,  and  those  causes  would 
affect  any  business,  by  wliomsoever  conduct- 
ed, at  that  place." 

The  report  of  the  commissioners  in  tikis 
case  did  not  afford  the  court  any  informa- 
tion as  to  how  the  amount  of  the  award  to 
Hunter  was  arrived  at,  and,  as  has  been 
remarked,  it  was  alx>ut  five  years  after  their 
report  was  made,  and  made  in  accordance  as 
they  testify  with  the  instructions  of  the 
court,  before  the  commissioners  were  called 
upon  to  state  the  grounds  of  their  award, 
and  this  after  all  vestige  of  the  property 
condemned  had  been  destroyed  and  the 
ground  on  which  Hunter's  business  had  been 
conducted  appropriated  for  railroad  purpos- 
es, rendering  another  view  of  Hunter's  prop- 
erty as  it  was  when  taken  impossible.  The 
testimony  of  the  commissioners  as  to  what 
were  the  elements  they  considered  in  mak- 
ing up  their  award  Is,  in  the  very  nature  of 
the  case,  vague  and  unsatisfactory,  and  they, 
in  fact,  admit  that  after  that  lapse  of  time 
they  could  not  say  positively  anything,  ex- 
cept that  they  followed  the  explicit  instruc- 
tions of  the  court  as  to  the  elements  of  val- 
ue. True,  they  each,  aided  only  by  qome 
memoranda  furnished  by  one  of  them,  under- 
take to  say  that  $5,000  was  allowed  for  dam- 
age, interruption,  etc.,  to  the  business;  that 
is,  "for  taking  a  man's  business  away  from 
him." 

The  vagueness  and  unsatisfactory  charac- 
ter of  this  testimony,  given  at  so  late  a  day 
after  they  had  made  their  award  and  filed 
It  with  the  court,  is  made  all  the  more  ap- 
parent when  read  In  connection  with  the 
evidence  to  which  we  have  adverted,  going 
to  show  that  the  market  value  of  Hunter's 
property  when  taken  was  at  least  the  amount 
of  the  award,  without  any  sort  of  reference 
to  damage  to  his  trade  or  loss  of  profits  in 
his  business. 

It  lias  been  again  and  again  declared  by 
this  and  other  courts  that,  in  the  very  na* 
ture  of  things,  the  finding  of  the  commis- 
sioners is  entitled  to  great  weight,  and  is 
not  to  be  disturbed  unless  it  is  shown  to  be 
erroneous  by  clear  proof.  Richmond  &  Pe- 
tersburg R.  Co.  V.  Seaboard,  etc  R.  Co., 
supra,  and  authorities  cited. 

In  Cranford  Paving  Co.  v.  Baum,  97  Va. 
601,  24  S.  E.  906,  this  court  said:  "When  it 
becomes  necessary  to  ascertain  what  is  Just 
compensation  for  land  taken  for  public  use, 
as  in  the  present  case,  the  statute  directs 
that  the  court  shall  appoint  five  disinterested 
freeholders  as  commissioners  to  perform  thl? 
duty,  and  requires  that  in  its  performanc* 
they  shall  themselves  view  the  land  so  tak 
en.  The  law  lays  great  stress  upon  the  mat 
ter  of  the  view,  and  Justly  attaches  great 
weight  to  the  report  of  the  commissioners 
They  are  greatly  aided,  as  they  were  in  thir 
case,  by  the  evidence  of  their  own  sensea 
They  have  the  advantage  of  seeing  the  land 
Itself  which  is  taken,  and  Judging  as  to  its 
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nUue.  •  •  •  They  have,  as  they  also 
had  here,  after  having  their  attention  es- 
pecially drawn  to  the  element  of  damage  re- 
lied ui)on,  the  opportunity  to  apply  the  evi- 
dence produced  before  them  to  the  subject  of 
the  controversy,  and  to  determine  the  weight 
to  be  given  to  its  several  parts.  We  are 
without  the  benefit  of  their  opportunities  and 
of  what  they  saw  and  were  the  Judges,  and 
it  should  be  a  very  clear  case,  indeed,  of  in- 
adequate compensation  to  justify  the  court 
in  disturbing  their  sworn,  deliberate,  and 
disinterested  judgment  as  disclosed  in  their 
report." 

In  Shoemaker  v.  United  States,  147  U.  S. 
282,  13  Sup.  Ct  861,  37  Ix  Ed.  170,  the  opin- 
ion, quoting  from  Mills  on  Em.  Dom.,  says: 
"An  appellate  court  will  not  interfere  with 
the  report  of  commissioners  to  correct  the 
amount  of  damages  except  in  cases  of  gross 
error,  showing  prejudice  or  corruption.  The 
commissioners  hear  the  evidence  and  fre- 
quently make  their  principal  evidence  out  of 
a  view  of  the  premises,  and  this  evidence 
cannot  be  carried  up  so  as  to  correct  the  re- 
port as  being  against  the  weight  of  evidence. 
Hence,  for  an  error  in  the  judgment  of  com- 
missioners in  arriving  at  the  amount  of  dam- 
ages there  can  be  no  correction,  especially 
where  the  evidence  is  conflicting.  Ck)mmi8- 
sioners  are  not  bound  by  the  opinions  of 
experts  or  by  the  apparent  weight  of  evi- 
dence, but  may  give  their  own  conclusions." 
See,  also,  the  recent  case  of  Tidewater  Ry. 
Co.  V.  Cowan,  106  Va.  817,  1  Va.  App.  177, 
56  S.  E.  819. 

While,  on  the  face  of  the  report  in  this 
case,  which  was  borne  out  by  the  evidence 
returned  therewith,  there  appears  nothing  go- 
ing to  show  that  any  improper  elements  of 
damage  entered  into  the  award,  these  com- 
missioners, long  after  the  award  and  when 
the  whole  matter  had  gone  entirely  out  of 
their  minds,  each  undertakes  to  speak  for 
himself  as  to  what  elements  of  value  were 
considered,  although  each  of  them  had  sign- 
ed the  report  at  the  time  it  was  made.  We 
find  nothing  in  the  instructions  of  the  court 
to  justify  the  conclusion  that  the  commission- 
ers were  misled  to  take  into  their  considera- 
tion improper  elements  of  damage. 

When  testifying  from  memory,  confessedly 
uncertain  by  reason  of  the  lapse  of  time, 
they,  in  effect,  agree  that  $5,000  of  the  award 
was  ''for  taking  a  man's  business  from  him," 
but  whether  this  and  other  like  considera- 
tions had  influenced  them  only  in  agreeing 
upon  the  fair  market  value  of  Hunter's  prc^ 
erty,  or  had  induced  them  to  allow  $5,000 
for  taking  Hunter's  business  from  him  in  ad- 
dition to  the  fair  market  value  of  his  land 
and  buildings  taken,  does  not  clearly  and 


satisfactorily  appear,  and  under  the  condi- 
tions then  existing  no  reasonably  fair  test 
could  be  made  as  to  whether  the  market 
value  of  the  property  of  Hunter  ta|Een  was 
or  not  as  much  as  the  amount  awarded  him, 
considering  only  proper  elements  of  damage 
in  such  cases,  as  every  vestige  of  Hunter's 
property,  except  the  land  Itself,  had  been  re- 
moved, and  the  land  occupied  by  buildings  or 
other  structures  of  the  defendant  in  error. 
The  record  shows  that  these  commissioners 
were  capable  and  upright  men  of  business  ex- 
perience, and  with  large  business  interests  re- 
quiring their  constant  attention,  and  doubt- 
less, when  they  had  discharged  the  duties  re- 
quired of  them  by  the  court's  order,  signed, 
and  filed  their  report,  the  whole  matter  was 
discarded  from  their  minds,  so  that,  when 
called  on  to  testify  touching  the  omsidera- 
tlons  that  infiuenced  their  award,  it  was 
quite  natural  that  they  could  not,  upon  their 
oath,  be  positive  as  to  anything,  except  that 
they  had  followed  the  instructions  of  the 
court  in  reaching  their  conclusion.  Upon  the 
face  of  the  report  there  appears  no  inflrmity» 
and,  as  has  been  stated,  there  was  evidence 
taken  which,  besides  the  view  of  the  property 
by  the  commissioners,  would  have  justified 
them  in  fixing  the  market  value  of  Hunter's 
property  at  the  amount  of  their  award. 

The  established  rule  that  the  finding  of  the 
commissioners  is  entitled  to  great  weight, 
and  is  not  to  be  disturbed  unless  it  Is  shown 
to  be  erroneous  by  clear  proof,  is  not  to  be 
disregarded  or  even  affected  by  the  mere 
fact  that  the  evidence  relied  on  to  show  that 
the  finding  is  erroneous  is  given  by  the  com- 
missioners themselves.  The  question  In  such 
a  case  is  whether  or  not  the  proof  can  be 
considered  as  sufiiciently  clear  and  satisfac- 
tory to  warrant  the  setting  aside  of  the 
award  of  the  commissioners  made  upon  evi- 
dence before  them  at  the  time,  aided,  and 
greatly  aided  in  the  majority  of  cases,  by 
the  evidence  of  their  own  senses,  they  hav- 
ing the  advantage  of  seeing  the  property  it- 
self which  is  taken,  and  Judging  as  to  its 
value. 

In  view  of  the  facts  and  circumstances 
which  have  been  narrated,  we  do  not  consider 
that  the  proof  relied  on  as  justifying  the 
lower  court  in  striking  from  the  award  made 
by  the  commissioners  of  $22,900  as  thfi  value 
of  Hunter's  property  taken  in  these  proceed- 
ings the  sum  of  $5,000,  because  improperly 
included  in  the  award  for  damages  to  busi- 
ness, etc.,  is  that  clear  and  satisfactory  proof 
which  the  established  rules  of  law  require. 
Therefore  the  judgment  of  the  lower  court 
will  be  reversed  and  annulled,  and  the  cause 
remanded  to  that  court  to  be  f^^urth^  pn^- 
ceeded  with  in  accordance  with  this  opinion. 

Reversed. 
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ROLLER  V.  MURRAY  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 
21,  1907.) 

1.  Bqihtt— •Bii,i>-Amendmbnt— Time. 

If  plaintiff  misdescribes  in  his  bill  the  con- 
tract sued  on,  or  omits  to  mention  a  subsequent 
modification  or  a  re-execution  thereof,  he  can 
correct  the  error  or  omission  by  amendment  be- 
fore an  answer  is  filed  or  evidence  is  taken ;  and 
even,  after  evidence  is  taken,  he  may  be  per- 
mitted to  amend  to  conform  to  the  proofs. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  19,  Equity.  H  552-569.] 

2.  Same  —  Demubbeb  —  Heariwo  awd  Dbteb- 
MiNATioN— Intendment  of  Bill. 

Thoujfh  a  supplemental  bill  was  intended  to 
negrative  the  idea  that  certain  letters  formed  the 
original  contract  involved,  the  court  need  not  on 
demurrer  give  effect  to  such  intendment,  if  the 
contrary  appears  from  plaintiffs  exhibits,  or 
from  the  case  as  a  whole. 
S.  Champertt  and  Maintenance— Contbaot 

WITH  Attorney. 

A  champertous  contract  was  formed  by  a 
letter  to  an  attorney  stating  that  his  client 
would  give  him  one-fifth  of  the  net  proceeds  of 
lands  to  be  recovered,  the  attorney  to  pay  all 
necessary  expenses  of  litigation,  so  that  the 
client  should  oe  required  at  no  time  to  pay  any 
money  in  the  matter ;  by  the  attorney's  letter  ac- 
cepting the  proposition,  on  condition  that  the 
client  would  bc^ir  expenses  outside  of  the  state 
where  the  land  was  located,  and  woald  not  sell 
the  attorney's  interest  without  his  agreement 
to  the  price ;  and  by  a  letter  accepting  the  condi- 
tions—and the  illegality  was  not  obviated  by  a 
formal  contract,  made  2%  years  later  after  half 
of  the  land  bad  been  recovered,  covering  the  en- 
tire land  in  exact  ooafbrmity  to  the  oririnal  con- 
tract, and  obviously  intended  as  a  reduction  to 
formal  writing  of  the  original  agreement 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Champerty  and  Maintenance,  H  22-51.] 

4.  Contracts— Action  oh— Illboality  as  De- 
fense. 

The  rule  that  a  stranger  to  a  contract  can- 
not set  up  its  illegality  as  a  defense  does  not 
apply  when  it  appears  on  plaintiff's  own  show- 
ing. 

IBd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  11,  Contracts,  §  689^J 

5.  Champerty  and  Maintenance— Contract 
with  Attorney  —  Client's  Grantee  — 
Rights. 

One  who  assumed  a  client's  part  of  a 
champertous  contract,  to  be  bound  as  the  client 
was,  with  the  attorney's  consent,  and  became  his 
client,  may  assert  the  illegality  of  the  contract 
in  defense  to  the  attorney's  bill  founded  on  it. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Champerty  and  Maintenance,  $  17.] 

6.  Equity— liEGAL  Relief— Right  to. 

An  attorney  cannot  recover  in  equity  rea- 
sonable compensation  for  his  services  on  a  qunn- 
turn  meruit,  where  his  bill  to  recover  land  under 
a  champertous  contract  has  been  dismissed,  the 
doctrine  that,  when  equity  takes  jurisdiction  of 
a  cause,  it  will  do  full  justice  between  the  par- 
ties, even  to  the  extent  of  administering  the 
common- law  remedies,  not  applying  to  a  bill 
dismissed  for  want  of  equity. 

7.  Champerty  and  Maintenance— Common 
Law  Effective. 

Whether  Act  Dec.  8.  1792  (1  Rev.  Code 
1819,   p.   558,  c.  144),  defining  champerty  and 

Erescribing  its  punishment,  impliedly  repealed 
y  its  omission  from  the  revisal  of  18i9,  be  re- 
garded as  declaratory  of  or  as  repealing  the 
common  law,  the  common  law  aa  to  champerty. 


respecting  the  validity  of  champertous  contracts, 
is  still  in  force  in  Virginia. 

&  Same— liAws  Governing  Validity, 

Where  champertous  suits  were  to  be  brought 
in  Virginia,  the  law  of  that  state  must  govern 
Uie  validity  of  the  contract 

SEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  9,  Champerty  and  Maintenance,  §  2.] 

9.  Equity— Pleading— Amendment. 

A  bill  having  been  twice  amended,  and  the 
court  having  announced  its  decision  after  full 
argument,  further  amendments  offered  without 
explanation  or  excuse,  and  in  the  main  unsub- 
stantial and  such  as  would  not  change  the 
court's  opinion,  will  be  denied. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  19,  Equity.  H  658-^60.] 

10.  Same— JiTBisDiOTiON. 

A  court  of  equity  in  Virginia  cannot  decree 
a  sale  of  land  lying  in  West  Virginia. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  19,  Equity,  H  95-102.] 

Appeal  from  Circuit  Court,  Rockingham 
County. 

Bill  by  John  B.  Roller  agaiilBt  Mary  H. 
Murray  and  others.  From  a  decree  sustain- 
ing a  demurrer  denying  leave  to  amend  and 
dismissing  the  bill,  complainant  appeala  Af- 
firmed. 

Sipe  &  Harris,  for  appellant  D.  O.  Dech- 
ert,  for  Chesapeake  Western  Co.  and  Poca- 
hontas Co.  Conrad  &  Conrad,  for  Mrs.  Mur- 
ray. 

KEITH,  P.  In  this  case  there  was  a  de- 
murrer to  the  bill  in  the  circuit  court,  which 
was  sustained  and  the  bill  dismissed.  Appel- 
lant then  asked  leave  to  amend  his  bill, 
which  the  circuit  court  denied,  and,  in  sup- 
port of  its  decree  dismissing  the  bill  upon 
demurrer  and  rejecting  the  offer  to  amend* 
the  Judge  of  the  circuit  court  filed  two  opin- 
ions, which  deal  with  the  subject  In  a  man- 
ner so  satisfactory  that  we  feel  that  we  can- 
not do  better  than  to  adopt  them,  making 
only  slight  verbal  changes. 

"This  cause  comes  on  to  be  decided  on  a 
demurrer  filed  by  Mary  H.  Murray  to  the 
bill  as  amended  by  an  amended  bill  filed  In 
1902,  and  as  amended  and  supplemented  dy 
an  amended  and  supplemental  bill  filed  April 
27,  1906. 

"The  grounds  assigned  for  the  demurrer  go 
both  to  the  character  of  amendment  (it  be- 
ing objected  that  the  new  matter  introduced 
by  way  of  amendment  makes  a  new  and  dif- 
ferent case  from  that  presented  by  the  orig- 
inal bill)  and  to  the  merits  of  the  case  pre- 
sented by  the  bills  and  the  exhibits  filed  with 
them  (it  being  insisted  in  this  behalf  that 
the  contract  set  up  by  complainant  and  relied 
on  as  the  foundation  of  the  claim  he  Invokes 
the  powers  of  the  court  to  enforce  is  champer- 
tous and  void).  In  view  of  the  opinion  I 
have  reached  upon  the  latter  question,  it  is 
hardly  worth  while  to  pass  upon  the  question 
of  pleading.  I  may  say,  however,  that  I  con- 
sider the  amendments  made  as  well  within 
the  privileges  of  our  practice  with  respect  to 
amendments. 
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"All  three  of  the  bills  assert,  as  the  grava- 
men of  the  plaintUTs  case,  an  equitable  right 
to  one-fifth  of  the  purchase  price  arising  on 
the  sale  of  the  Hollingsworth  lands  by  Mrs. 
Murray  to  Geo.  A.  Wheelock  (apparently  rely- 
ing on  an  equitable  assignment,  though  with- 
out so  naming  the  equity  claimed),  and  to  the 
benefit  of  the  security  of  the  deed  of  trust 
given  by  Wheelock  upon  the  land  to  secure 
the  purchase  money;  notice  to  Wheelock  of 
the  plaintiff's  rights  being  alleged,  and  the 
prayer  of  all  the  bills  being  that  these  rights 
be  established  by  the  court,  and  that  the 
Wheelock  deed  of  trust  be  enforced  for  plain- 
tiff's benefit,  notwithstanding  the  subsequent 
release  of  that  deed  and  of  Wheelock  by  the 
act  of  Mrs.  Murray. 

"The  averments  relative  to  the  contract^ 
with  Miss  Emily  Hollingsworth,  which  con- 
stitutes the  foundation  of  the  equity  asserted 
and  the  relief  sought,  do  vary  slightly  in  the 
various  bills,  but  not,  in  my  Judgment,  in  any 
material  respect  affecting  the  character  of 
the  claim  asserted  or  the  relief  sought  They 
each,  if  valid,  result  in  giving  the  plaintiff 
the  equity  he  claims,  to  wit,  a  right  to  a 
one-fifth  share  of  the  proceeds  of  the  sale  of 
the  lands.  If  a  plaintiff  misdescribes  his  con- 
tract in  his  bill,  or  in  his  original  bill  omits 
to  mention  a  subsequent  modification,  or  a  re- 
execution  of  the  contract  sued  on,  he  can  cer- 
tainly correct  the  error  or  omission  by  amend-  - 
meat  before  an  answer  is  filed  or  evidence  is 
taken;  and,  even  after  the  taking  of  evi- 
dence discloses  the  fact  that  the  contract 
forming  the  subject-matter  of  the  suit  was 
different  from  that  described  in  the  bill, 
the  plaintiff  may  be  permitted  to  amend  his 
bill  to  conform  to  the  proofs. 

**The  argument  of  counsel  was  more  pat- 
ticularly  addressed  at  the  hearing  to  the 
validity  of  the  contract  or  contracts  set  forth 
in  the  plaintiff's  pleadings  and  exhibits  as 
the  foundation  of  his  claim,  as  affected  by 
the  question  of  champerty,  and  this  question 
is  one  of  more  serious  concern. 

"I  cannot  agree  with  the  idea  suggested  in 
the  argument,  that  the  whole  law  of  cham* 
perty  is  obsolete  and  inoperative  In  Virginia. 
The  latest  legislative  enactment  relative  to 
counsel  fees  is  section  3201-a  of  Pollard's 
Code  of  1904  (Acts  1904,  p.  263,  a  147),  the  last 
paragraph  of  which  is  in  these  words:  'Pro- 
vided, that  nothing  herein  contained  shall  af- 
fect the  existing  law  in  respect  to  cham- 
pertous  contracts.'  The  old  conception  that 
a  contract  by  an  attorney  for  a  contingent  fee 
came  under  the  ban  of  the  law  against 
cnamperty  has  been  repudiated  in  many  of 
the  American  states,  and  among  these  in  Vir- 
ginia. In  very  few,  if  any.  Jurisdictions,  how- 
ever, is  it  held  that  a  contract  by  an  attorney 
to  undertake  and  carry  on  litigation  at  his 
own  risk  as  to  costs,  in  consideration  of  a 
share  of  the  anticipated  recovery,  is  not  con- 
trary to  the  policy  of  the  law,  champertous, 
and  void. 

''No  question  of  this  sort  was  decided  or 


raised  in  the  case  of  McDonald  t.  Logan,  2 
Va.  Dec.  687,  34  S.  B.  480  (cited  by  counsel 
for  complainants).  That  was  not  a  suit  to  en- 
force a  claim  for  counsel  fees.  It  was  a 
suit  brought  by  the  client  (Logan)  against  his 
counsel  to  recover  of  them  the  proportion 
of  the  charges  which  had  come  out  of  his 
share  of  a  certain  fund  administered  by 
West  Virginia  courts  in  the  course  of  litiga- 
tion in  that  state ;  the  fc>elief  being  demanded 
by  Logan  against  his  counsel  on  the  ground 
that  under  his  contract  with  them  his  coun- 
sel were  to  receive  50  per  cent  of  the  re- 
covery, and  out  of  it  pay  all  costs  and 
charges.  The  counsel  had  already  received 
their  compensation,  and  the  suit  was  by  the 
client  to  recover  back  a  portion  of  it  No 
question  of  champerty  was  raised,  but  the 
recovery  claimed  was  denied. 

'*The  latest  expression  of  our  Coxat  of  Ap- 
peals on  the  subject  of  champerty  is  found 
in  the  case  of  Nickels  v.  Kane's  Adm'r,  82 
Va.  309,  in  which  it  is  said:  'Champerty  may 
be  defined  to  be  a  bargain  with  the  plaintiff 
or  defendant  in  a  suit  for  a  portion  of  the 
land  or  other  matters  sued  for,  in  case  of  a 
successful  termination  of  the  suit,  which  the 
champertor  undertakes  to  carry  on  at  his 
own  expense;  and  champerty  avoids  the  con- 
tracts into  which  it  enters.*  And  it  is  ex- 
pressly stated  further  on  in  the  opinion  that 
the  principles  of  the  common  law  with  ref- 
erence to  champertous  contracts  remain  in 
force  in  Virginia. 

"So  far  from  being  obsolete  law  is  it  that 
there  are  many  late  cases  in  the  various 
states  of  the  Union,  and  in  the  federal  courts, 
in  which  the  law  has  been  applied,  and  the 
cases  and  text-writers  are  practically  uni- 
form in  holding,  that  a  contract  by  an  at- 
torney to  undertake  and  carry  on  litigation 
at  his  own  risk,  or  without  cost  to  his  cli- 
ent for  a  share  of  the  recovery,  is  contrary 
to  public  policy,  and  void.  The  following 
are  instructive  cases  on  the  subject:  Peck 
V.  Heurich,  167  U.  S.  624,  17  Supi  Ct  927,  42 
L.  Ed.  302;  Johnson  v.  Van  Wyck,  4  App.  D. 
G.  294,  41  L.  R.  A.  520;  Geer  ▼.  Frank,  179 UL 
570,  53  N.  a  965,  45  L.  R.  A.  110. 

"The  employment  undertaken  by  the  com- 
plainant in  this  case  was  the  recovery  of  52,- 
000  acres  of  mountain  land,  known  as.  the 
'Hollingsworth  survey,'  which  had  been  sold 
for  taxes  during  the  war,  and  was,  at  the 
time  of  the  contract  in  question,  held  adverse- 
ly by  various  claimants  thereof  under  hostile 
titles.  The  complainant  stated  orally  at  the 
argument  that  the  number  of  adverse  hold- 
ers was  about  200. 

"The  original  contract  between  complain- 
ant and  bis  client  Miss  Emily  Hollingsworth, 
of  Philadelphia,  appears  from  the  amended 
bill,  filed  in  1902,  to  have  been  made  by  cor* 
respondence,  the  letters  evidencing  the  con- 
tract being  Exhibits  1,  2,  and  3  filed  with 
that  bill,  and  prayed  to  be  read  as  part  of 
it    The  first  of  these  letters  is  one  from  B. 
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C.  McMurtrfe,  the  attorney  and  agent  of 
Miss  Hollingsworth,  in  Philadelphia,  to  Gen. 
Roller,  dated  January  24,  1873,  and  it  states 
the  conditions  of  the  proposed  employment  in 
distinct  terms,  saying:  'Miss  Hollingsworth 
will  agree  to  give  you  one-fifth  of  the  net 
proceeds  of  all  lands  recovered,  you  paying 
all  expenses  of  the  litigation  that  may  be  nec- 
essary for  that  purpose,  so  that  she  is  re- 
quired at  no  time  to  pay  any  money  for 
anything  connected  with  the  business/ 

"To  this  letter  the  complainant  wrote  an 
answer  (Exhibit  2)  on  February  1,  1873,  in 
which  he  said:  *!  regard  your  letter  of  the 
24th  as  a  substantial  acceptance  of  my 
terms.  I  ask  two  limitations  upon  the  prop- 
osition contained  in  your  letter:  First.  That 
Miss  Hollingsworth  shall  bear  the  expense 
of  any  proceedings  that  may  be  necessary 
In  Philadelphia .  (it  appears  elsewhere  that 
Miss  Hollingsworth  was  not  at  that  time  the 
owner  of  the  legal  title,  but  had  to  acquire 
it).  I  will  bear  all  expense  in  Virginia  con- 
nected with  the  suit,  but  am  not  willing  to 
pledge  myself  to  any  expenses  outside  of  the 
state*  because  I  can't  anticipate  the  amounts 
of  them.  Second.  That  my  Interest  In  the 
land  shall  not  be  sold  unless  I  agree  to  the 
price.  As  your  letter  reads,  she  could  sell 
at  any  price,  and  I  must  be  content  with 
my  share  of  the  "net  proceeds."  By  net  pro- 
ceeds, I  presume  you  mean  proceeds  after 
deducting  expenses  of  suit  and  sale.' 

"On  February  3,  1873,  Mr.  McMurtrle  an- 
swered the  letter  of  Gen.  Roller,  accepting 
the  limitations  or  qualifications  proposed  by 
him.  These  letters  evidence  the  consumma- 
tion of  a  contract,  which  it  is  alleged  was  au- 
thorized and  approved  by  Miss  Hollings- 
worth. 

"The  contract  effected  by  them  fulfills  com- 
pletely the  definition  of  champerty,  and  falls 
under  the  prohibition  of  the  law.  That  the 
contract  so  evidenced  was  the  original  con- 
tract of  complainant's  employment,  under 
-which  he  acted  and  instituted  various  ac- 
tions to  recover  the  lands  in  question,  is  not 
negatived  by  the  averments  of  the  supple- 
mental bill,  as  I  construe  them.  If  the  sup- 
plemental bill  were  so  intended,  I  conceive 
that  the  court  would  not  be  bound  on  de- 
murrer to  give  effect  to  such  Intendment,  If 
the  contrary  appeared  from  the  plaintiff's 
exhibits,  or  from  his  case  as  a  whole,  but 
would  interpret  for  itself  the  documents  and 
contracts  exhibited,  in  the  light  furnished 
by  their  own  provisions  and  surrounding  cir- 
cumstances, and  in  the  light  of  the  other  ex- 
hibits and  the  other  allegations  of  the  plead- 
ings. 

"The  three  letters  filed  as  Exhibits  1,  2; 
and  3  themselves  evince  a  contract,  and  the 
amended  bill  proceeds:  'Subsequently  your 
complainant,  acting  as  the  attorney  for  the 
said  Emily  Hollingsworth,  by  the  institution 
of  suits  and  otherwise,  recovered  the  whole 
of  said  tract  of  land  from  those  holding  the 


same  adversely,  and  he  thus  became  entitled 
to  the  compensation  which  had  been  agreed 
upon  between  him  and  the  said  Emily  Hol- 
lingsworth under  the  contract  aforesaid.' 
But  in  Exhibits  Nos.  5  and  6  (filed  with  the 
amended  and  supplemental  bill),  being  let- 
ters from  complainant  to  Miss  Hollingsworth, 
dated  May  31,  1875,  and  June  3,  1875,  the 
complainant  refers  to  a  tract  of  10,075  acres 
which  had  at  that  time  been  recovered,  and 
incloses  to  her  a  deed  to  be  executed  by  her 
to  convey  to  him  a  one-fifth  interest  therein, 
saying  in  the  letter  of  June  8,  1875:  'As 
to  thel  deed  which  I  inclose  to  you,  you  will 
find  that  it  is  in  exact  accordance  with  Mr. 
McMurtrie's  offer  to  me  by  letter  af  January 
24,  1873,  and  my  letter  of  acceptance  Feb.  1« 
1873/  And  later,  in  the  same  letter:  1 
agree  with  you  in  thinking  there  ought  to  be 
a  regular  contract  In  writing  between  us 
signed  and  acknowledged,  and  will  prepare 
one  if  you  wish  it.  I  have  rested  content 
with  Mr.  McMurtrie's  letters,  knowing  that 
he  would  do  just  what  he  had  promised  for 
you.'  The  amended  and  supplemental  bill  does 
seek  to  mitigate  the  force  of  the  exhibits 
evidencing  the  original  contract,  and  avers 
that  the  reference  to  them  In  the  amended 
bill  has  been  misunderstood,  in  that  they 
have  been  supposed  to  'embody  the  contract 
Intended  to  be  referred  to  1q  them,  the 
contract  upon  which  this  complainant  has 
brought  this  suit  when,  in  fact,  it  was  sub- 
sequently made  and  entered  into  in  writing 
4)etween  the  said  Emily  Hollingsworth  and 
this  respondent'  I  understand  this  averment 
to  mean,  not  that  the  contract  evidenced  by 
the  letters  never  existed,  but  that  the  con- 
tract was  later  reduced  to  the  form  of  a  writ- 
ten instrument,  upon  which  latter  complain- 
ant bases  his  claims.  The  written  contract 
subsequently  signed  by  the  parties  is  filed  as 
Exhibit  No.  4  with  the  amended  and  supple- 
mental bill.  It  bears  date  July  10,  1875,  and 
is  manifestly  the  contract  to  be  drawn  al- 
luded to  in  Gen.  Roller's  letter  of  June  3, 
1875  (Exhibit  No.  6),  in  which  letter  Ex- 
hibits 1,  2,  and  3  (the  letters  of  1873)  are  re- 
ferred to  as  evidencing  the  contract  existing 
between  the  parties,  and  the  contract  which 
it  was  proposed  to  reduce  to  the  form  of  • 
signed  instrument 

**ELxhibit  No.  7  is  a  letter  from  Gen.  Roller 
to  Miss  Hollingsworth,  dated  July  7,  1875, 
In  which  he  says:  'I  inclose  our  agreement 
prepared  in  accordance  with  your  request 
I  inclose  duplicate  copies.  Retain  one,  and 
inclose  the  other  to  me.  Please  have  Mr. 
McMurtrle  to  examine  it  in  connection  with 
our  letters  of  Jan.  24,  1873,  and  Feb.  1,  1873, 
respectively.'  Here  the  letters  of  1873  are 
again  invoked  as  the  evidence  of  the  .contract 
existing  between  the  parties,  and  to  verity 
the  correctness  of  the  written  instrument  In- 
closed to  be  signed.  The  amended  and  sup- 
plemental bill  alleges  that  the  written  in- 
strument was  signed,  and  that  that  Is  the 
contract  on  which  this  suit  is  brought 
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'*Ib  this  contract  free  of  the  illegality  of 
the  original  undertaking?  If  it  Is  ambiguous 
in  respect  to  the  matter  of  costs  and  ex- 
penses, it  is  to  be  construed  In  the  light  shed 
upon  it  by  Exhibits  1,  2,  and  3,  and  the  cor- 
respondence attending  its  preparation  and  ex- 
ecution, and  these,  I  think,  leave  no  room  for 
doubt  about  the  question.  It  is  to  be  remem- 
bered, also,  that  the  employment  of  the  com- 
plainant, as  evidenced  by  the  letters,  took 
place  about  February  1.  1873,  while  Exhibit 
4  is  dated  July  10^  1S75,  so  that  nearly  ZV^ 
years  had  elapsed  between  the  commence- 
ment of  his  connection  with  Miss  Hollings- 
worth  as  her  counsel  and  the  execution  of 
Exhibit  4,  and  In  this  interval  of  time  much 
had  been  done  in  the  performance  of  his  un- 
dertaking to  recover  the  land. 

"Exhibit  4  recites  that  of  the  52,000  acres 
of  land  there  had  already  been  recovered  the 
Loose  tract  of  13,800  acres,  the  Davis  tract 
of  2,700  acres,  and  the  Gray  J.  Peyton  tract 
of  10,075  acres,  aggregating  in  all  26,575 
acres. 

"With  respect  to  costs  and  expenses,  EX' 
hibit  4  contains  the  following  provisions: 
'Emily  Hollingsworth  agrees  to  pay  •  •  • 
all  expenses  which  may  be  incurred  In  the 
expected  litigation  outside  of  Virginia,  all 
expenses  in  Virginia  of  the  litigation  that 
may  be  necessary,  and  expenses  of  any  sale 
that  may  be  made  are  to  be  paid  out  of  the 
proceeds  of  the  lands  recovered.  Emily  Hol- 
lingsworth is  to  be  at  no  time  required  to  pay 
any  money  for  anything  connected  with  the 
litigation  in  Virginia.  If  these  expenses  are 
paid  by  John  E.  Roller,  he  is  to  be  reim- 
bursed out  of  the  proceeds  of  the  land  re- 
covered.* The  contract  in  terms  covers  the 
whole  52,000  acres  of  land,  applying  to  those 
portions  which  had  at  that  time  already  been 
recovered,  as  well  as  to  those  portions  yet 
In  controversy,  and  I  am  disposed  to  agree 
with  counsel  for  complainant  that  the  lands 
already  recovered  furnished  the  means,  un- 
der the  terms  of  the  contract,  to  the  extent 
of  their  value,  for  the  payment  of  costs  at- 
tending the  unfinished  litigation,  as  well  as 
the  costs  of  that  which  was  ended.  Yet,  if 
this  is  so,  it  is  in  exact  conformity  with  the 
original  contract  evidenced  by  the  letters  of 
1873,  by  which  it  was  agreed  that  Gen,  Rol- 
ler should  have  one-fifth  of  the  net  proceeds 
of  the  land,  meaning  by  net  proceeds,  as 
stated,  'proceeds  after  deducting  expenses  of 
suit  and  sale.' 

"Under  the  circumstances  recited,  I  am  un- 
able to  perceive  how  the  signed  writing  of 
July  10,  1875,  can  be  considered  a  new  con- 
tract, purged  of  the  illegality  that  inhered 
in  the  old.  It  was  obviously  intended  as  a 
reductiqn  to  formal  writing  of  the  agreement 
evidenced  by  the  letters,  and  it  conforms  to 
and  ratifies  that  agreement.  Under  the  orig- 
inal agreement,  the  complainant  was  to  be  re- 
imbursed his  outlay  for  costs  and  expenses, 
in  the  event  of  success,  out  of  the  lands  re- 
covered, and  the  paper  of  July  10,  1875,  rec- 


ognizes this  fact,  and  applies  it  to  the  exist- 
ing situation.  There  are  other  considerations 
affecting  the  paper  of  July  10,  1875,  which 
bring  about  the  same  result  If  it  were  the 
only  evidence  of  the  contract  between  the  par- 
ties, the  first  and  last,  would  it  not  be  open 
to  the  eame  objection  of  illegality?  In  it 
Gen.  Roller  distinctly  undertakes  to  institute 
and  carry  on  litigation  to  recover  the  52,000 
acres  of  land,  and  in  it  he  and  his  client  disr 
tinctly  stipulate  that  the  latter  'is  to  be  at  no 
time  required  to  pay  any  money  for  anything 
connected  with  the  litigation  in  Virginia.  If 
these  expenses  are  paid  by  John  E.  Roller, 
he  is  to  be  reimbursed  out  of  the  proceeds 
of  the  land  recovered.'  Here  the  client  Is 
distinctly  indemnified  against  costs  by  the 
counsel,  and  such  a  contract  is  no  less  cbam- 
pertous  than  one  in  which  it  is  affirmatively 
provided  that  coimsel  shall  stand  the  costs. 
6  Cyc.  p.  858  et  seq. ;  5  Am.  &  Eng.  Enc  Law 
(2d  Ed.)  829. 

"It  is  urged  by  counsel,  against  this  con- 
struction, that  the  contract  made  the  land 
recoverable  liable  for  costs  and  charges,  and 
that  enough  has  already  been  recovered  at 
that  time  (July  10,  1875)  to  answer  this  pur- 
pose. But  the  client  was  none  the  less  in- 
demnified against  liability,  and  the  land 
might  prove  inadequate  for  the  purpose. 
This  was  sufficiently  within  the  range  of 
possibility  to  make  the  matter  of  the  client's 
exemption  the  subject  of  an  express  stipu- 
lation. It  appears  that  the  land  was  wild 
mountain  land,  having  only  a  speculative  val- 
ue, while  the  suits  to  be  brought  were  of  a 
kind  attended  with  heavy  expense.  Moreover, 
If  this  contract  is  to  be  construed  as  having 
relation  in  date  to  the  commencement  of  com- 
plainant's connection  with  Miss  Hollingsworth 
as  her  counsel  (as  argued  in  his  behalf),  then 
at  that  time  no  land  had  been  recovered,  and 
the  whole  undertaking  was  at  complainant's 
risk  as  to  cost  by  the  clause  exempting  Miss 
Hollingsworth  from  liability. 

"Viewing  Exhibit  No.  4  again  from  the 
standpoint  of  its  own  date  (July  10,  1875),  it 
binds  Miss  Hollingsworth  to  compensate  Gen. 
Roller  with  one-fifth  of  the  lands,  of  all  the 
52,000  acres  recovered  or  to  be  recovered. 
For  what?  Certainly  not  only  for  the  serv- 
ices to  be  rendered  in  the  future  in  connec- 
tion with  the  unsettled  controversies  affecting 
those  portions  of  the  land  then  not  yet  recov- 
ered— aggregating  about  25,000  acres— but 
manifestly  in  consideration  of  his  services 
rendered  and  risks  assumed  under  the  con- 
tract of  1873,  and  in  and  about  the  recovery 
of  the  26,575  acres  which  on  July  10,  1875^ 
had  already  been  recovered,  and  his  services 
rendered  and  risks  assumed  under  the  pro- 
visions of  the  same  contract  in  and  about  the 
proceedings  looking  to  the  recovery  of  those 
portions  of  the  land  which  has  not  yet  been 
recovered  in  1875,  as  well  as  the  services  still 
to  be  rendered  when  Exhibit  4  was  signed. 

"A  bond  given  for  a  fee  due  under  a  cham- 
pertous  contract  is  void,  and  so  likewise  I& 
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any  other  contract  for  such  a  consideration. 
Neither  is  the  contract  of  July  10,  1875,  sev- 
erable so  as  to  distinguish  the  valid  from  the 
Illegal  parts,  even  if  it  were  held  to  be  an 
independent  contract  without  vice  of  its  own, 
BO  far  as  future  transactions  were  concerned* 
It  would  be  impossible  to  determine  to  what 
extent  the  services  rendered  and  the  risks  as- 
sumed by  the  complainant  under  the  contract 
of  1873  operated  as  the  consideration  for  the 
promise  to  pay  him  one-fifth  of  the  lands 
yet  unrecovered  in  1875.  The  contract  of 
1875  is  an  entire  thing,  and  the  Illegality  of 
the  original  contract  is  inseparably  a  part  of 
it  Trist  V.  Child,  21  Wall.  (U.  S.)  441,  22 
L.  Ed.  628. 

"As  a  further  argument  against  the  de- 
murrer, it  is  insisted  by  counsel  for  com- 
plainant that  the  demurrant,  Mrs.  Murray,  is 
a  stranger  to  the  contract,  and  that  a  stran- 
ger to  an  illegal  contract  cannot  set  up  the 
illegality  as  a  defense. 

**The  abstract  proposition  of  law,  as  stat- 
ed, is  doubtless  correct,  but  I  do  not  think 
the  authorities  sustain  the  application  of  the 
principle  to  the  situation  of  this  case.  The 
rule  applies  when  the  illegality  does  not  ap- 
pear on  plaintiff's  own  showing,  but  is  brought 
Into  the  case  in  an  affirmative  way  by  the 
defendant  as  matter  of  defense,  as  by  plea 
or  answer,  or  where  the  illegal  contract  is  col- 
lateral to  the  matter  in  suit  When  the  Il- 
legal contract  is  the  substance  of  his  suit, 
and  the  illegality  appears  by  the  plaintiff's 
pleadings,  and  a  demurrer  Is  interposed,  or 
the  question  is  otherwise  brought  to  the  at- 
tention of  the  court,  the  law  Is,  I  think,  that 
the  Illegality  thus  appearing  will  defeat  the 
suit 

*'The  case  of  Johnson  v.  Van  Wyck,  4  App. 
D.  O.  294,  41  L.  R.  A.  520,  decided  by  the  Dlft- 
trict  of  Columbia  Court  of  Appeals,  Is  a  learn- 
ed and  Instructive  authority  on  this  question, 
and  on  pages  528  and  529  a  number  of  emi- 
nent judges  are  quoted  at  length  in  support 
of  the  decision.  The  case  of  Peck  v.  Heur- 
ich,  167  U.  S.  624,  17  Sup.  Ct.  927,  42  L.  Ed. 
302,  also  illustrates  the  rule;  and  this  re- 
sult would  seem  to  follow  necessarily  from 
the  general  principles  of  equity  relative  to  il- 
legal contracts.  2  Pom.  Bq.  Jur.  (3d  I>1.) 
f  f  036-939. 

'*If  Miss  Hollingsworth  had  conveyed  the 
land  to  Mrs.  Murray  in  consideration,  or  on 
condition,  that  she  should  pay  to  Gen.  Roller 
one-fifth  of  the  proceeds  realized  on  a  sale 
of  it,  or  that  the  grantee  should  hold  a  one- 
fifth  Interest  as  trustee  for  Gen.  Roller's  use, 
Mrs.  Murray  could  not  have  pleaded  to  a  suit 
by  Gen.  Roller  to  enforce  the  provisions  of 
this  deed  for  his  benefit  that  the  benefit  ac- 
cruing to  him  under  a  deed  was  the  result 
of  a  former  champertous  contract  between 
Gen.  Roller  and  her  grantor.  In  that  case  he 
would  rely  upon  the  deed  and  the  contract 
evidenced  by  it,  and  the  consideration  which 
moved  Miss  Hollingsworth  to  make  these 
provisions  would  not  appear,  and  Mrs.  Mur- 


ray would  not  be  allowed  to  bring  it  In  as 
affirmative  defense  for  the  purpose  of  reliev- 
ing herself  from  the  obligations  of  a  legal 
contract  between  herself  and  her  grantor. 

*1  do  not  regard  Mrs.  Murray,  however,  as 
a  stranger.  On  the  contrary,  she  is  a  privy 
in  estate  to  Miss  Hollingsworth,  her  grantor, 
and  a  privy  also  to  the  contract  with  Gen. 
Roller.  The  bills  allege  (original  and  amend- 
ed) that  Miss  Hollingsworth  made  a  deed  of 
gift  of  the  land  to  Mrs.  Mturray,  the  latter 
'agreeing  to  carry  out  the  contract*  between 
complainant  and  Miss  Hollingsworth.  In  Ex- 
hibit No.  52,  with  the  supplemental  bill,  be- 
ing a  letter  of  Nov.  18,  1892,  to  (Jen.  Roller, 
Mrs.  Murray  says  that,  when  Miss  Hollings- 
worth deeded  the  land  to  her,  it  was  with  the 
distinct  understanding  that  the  contract  with 
Gen.  Roller  was  to  be  'as  binding  upon  me 
[Mrs.  Murray]  as  it  had  l>een  upon  her  [Miss 
Hollingsworth],'  and  continues:  'I  would  sug- 
gest that  you  prepare  a  simple  statement 
showing  that  we  st;and  in  Miss  Hollings- 
worth's  place  as  regards  the  former  con- 
tract, and  we  will  submit  such  paper  to  Mr. 
McMurtrie  for  approval,  and,  if  he  thinks 
it  the  thing  for  both  sides,  we  will  then  sign 
It'  And  in  Gen.  Roller's  reply  of  December 
19,  1892,  to  Mrs.  Murray  (Exhibit  No.  53),  he 
says:  'You  say  that  you  have  heretofore 
given  me  assurance  that  you  had  received  the 
deed  with  the  distinct  understanding  that 
my  contract  with  Miss  Emily  should  be  as 
binding  upon  you  as  upon  her.  You  are 
simply  mistaken.  Such  assurance  would  have 
been  acceptable  to  me,  and  would  have  satis- 
fied me  for  a  reasonable  time,  and  perhaps 
until  jiow,  but  what  seemed  &  studied  refusal 
on  your  part  to  acknowledge  the  fact  in  a 
formal  way  was  far  ftom  satisfactory.  If 
you  are  to  take  the  shoes  (as  we  lawyers 
say)  of  Miss  Emily  Hollingsworth,  all  right' 
It  furthermore  appears  that  at  the  time  of 
the  conveyance  to  Mrs.  Murray  the  litigation 
involved  in  the  recovery  of  the  land  had  not 
ended.  The  bill  says  this  conveyance  was 
made  on  or  about  April  1,  1889.  In  the  letter 
of  Gen.  Roller  of  December  19,  1892  (Exhibit 
53),  after  expressing  his  satisfaction  for  the 
present  with  Mrs.  Murray's  assurance  as  to 
his  contract  being  as  binding  upon  her  as  it 
was  upon  Miss  Hollingsworth,  he  says:  *I 
shall  at  once  push  the  Nelson  Case  to  trial, 
and,  when  that  Is  ended,  shall  demand  a 
formal  deed.'  That  is,  the  deed  for  the  one- 
fifth  interest  he  had  repeatedly  asked  for. 
And  in  Mrs.  Murray's  letter  to  Gen.  Roller 
of  November  18, 1892  (Exhibit  52),  she  speaks 
of  Gen.  Roller  as  her  counsel,  and  makes  in- 
quiry about  the  Nelson  Case.  It  would  seem, 
therefore,  that  Mrs.  Murray  is  not  only  a 
privy  In  estate  to  Miss  Hollingsworth,  with 
the  right  to  make  any  defense  to  Gen.  Roller's 
demand  that  Miss  Hollingsworth  could  have 
made  (Green  v.  Kemp,  13  Mass.  515,  7  Am. 
Dec.  169,  and  notes) ;  but  that  she  expressly 
took  over  the  contract  to  be  bound  as  Miss 
Hollingsworth   was,    taking    Miss    HoUings- 
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worth'g  shoes  In  the  contract  with  Gen.  Rol- 
ler's consent,  and  became  his  client,  under 
the  terms  of  the  contract,  before  the  litiga- 
tion was  ended. 

"It  Is  also  urged  on  behalf  of  complainant 
that,  even  If  he  cannot  recover  on  the  con- 
tracts alleged  in  his  pleadings,  he  is  entitled 
to  recover  reasonable  compensation  for  his 
services  on  a  quantum  meruit 

"There  are  authorities  both  for  and  against 
this  proposition ;  but  the  question  is  not  one 
to  be  decided  In  this  case.  Any  claim  upon 
a  qaantum  meruit  Is  a  legal  demand,  to  be 
asserted  at  law.  The  doctrine  that,  when 
a  court  of  equity  once  acquires  jurisdiction 
of  a  cau^  it  will  do  full  Justice  between  the 
parties,  though  In  doing  so  it  has  to  admin- 
ister and  decide  rights  properly  pertaining 
to  the  common  law  jurisdiction,  does  not 
apply  to  the  case  of  a  bill  which  goes  out 
of  court  on  a  demurrer  for  want  of  equity. 

"It  is  incidentally  mentioned  as  a  matter 
of  evidence  in  the  amended  and  supplemental 
bill,  and  alluded  to  in  the  briefs  for  com- 
plainant, that  Gen.  Roller  obtained  a  deed  of 
conveyance  from  l^liss  Hollingsworth  for  a 
one-flfth  interest  In  a  certain  tract  of  10,075 
acres  lying  in  West  Virginia,  part  of  the  52,- 
000  acres,  and  that  this  deed  was  returned  to 
Miss  Hollingsworth  for  certain  purposes,  and 
never  returned  to  him. 

"I  do  not  understand  that  this  circum- 
stance is  brought  forward  as  an  independent 
ground  of  relief  as  to  the  one-fifth  interest 
in  the  particular  iand  concerned..  The  plead- 
ings are  not  framed  with  a  view  to  relief 
on  that  account,  and  this  court  would  be 
wanting  in  tewltorial  jurisdiction. 

"The  court  is  of  opinion  to  sustain  the 
demurrer  and  dismiss  the  bills,  and  that  the 
Injunction  heretofore  awarded  on  the  pray- 
er of  the  amended  and  supplemental  bill  be 
dissolved.'* 

When  the  opinion  of  the  circuit  court  was 
rendered  upon  the  demurrer  to  the  amended 
and  supplemental  bill,  appellant  offered  an- 
other amended  and  supplemental  bill,  which 
offer  resulted  in  a  reargument  of  the  cause, 
upon  which  the  circuit  court  filed  a  second 
opinion,  as  follows: 

"On  the  reargument  of  this  case,  two 
grounds,  not  before  advanced,  were  urged 
by  the  compIainajQt  to  induce  the  court  to 
change  its  decision.  The  first  was  that  the 
act  of  December  8,  1792  (1  Rev.  CJode  1819, 
p.  558,  c.  144),  defining  the  offense  of  cham- 
perty and  prescribing  its  punishment,  was 
repealed  by  its  omission  from  the  revisal 
of  1849,  and  that  the  effect  of  this  repeal  by 
Implication  was,  not  only  to  repeal  the  stat- 
ute, but  to  repeal  the  common  law  of  which 
the  statute  is  claimed  to  have  been  declara- 
tory only;  and  therefore  that  there  is  no 
law  against  champerty  in  Virginia  to-day. 
The  opinion  of  Judge  Tucker  in  Gallego's 
Ex'rs  V.  Atty.  Gen.,  3  Leigh,  476,  24  Am. 
Dec.  650,  is  cited  in  support  of  this  proposi- 
tion. 


"In  that  case  Judge  Tucker  said  that,  if 
there  was  any  common-law  doctrine  giving 
validity  to  indefinite  charities,  it  was  com- 
pletely covered  by  the  provisions  of  43  Eliz.; 
and  that,  therefore,  although  it  should  be  ad- 
mitted that  certain  indefinite  charities  were 
recognized  at  common  law,  yet,  as  the  stat- 
ute also  comprehended  them  and  was  itself 
repealed,  the  common  law  was  repealed 
eodem  flatu  with  the  statute.  None  of  the 
other  judges  touched  upon  this  question, 
and  It  would  seem  from  an  examination  of 
the  whole  case  that  the  decision  of  the  court 
rested  upon  the  proposition  that  the  gift  in 
question  was  void  at  common  law,  and  not 
by  reason  of  the  repeal  of  the  common  law. 
Certainly  this  has  been  the  view  taken  of 
that  decision  by  both  courts  and  law  writ- 
ers. 

"In  2  Minor's  Insts.  (3d  Ed.)  p.  1056,  it  is 
said:  'In  England  very  much  more  indul- 
gence Is  manifested  to  indefinite  charities 
than  to  other  indefinite  gifts  and  devises; 
and  this  diversity  was  long  attributed  not 
to  the  common  law,  of  which  some  thought 
the  statute  of  43  Eliz.  c.  4,  merely  declara- 
tory, but  to  the  terms  of  that  statute,  which 
most  supposed  to  have  Introduced  a  new 
doctrine.  It  was  under  this  latter  view  of  the 
law  that  the  earlier  Virginia  cases  (mention- 
ing Gallego's  Ez'rs  v.  Atty.  Gen.,  3  Leigh,  450, 
24  Am.  Dec.  650,  and  also  Baptist  Ass'n  v. 
Hart,  4  Wheat  [U.  S.]  1.  4  L.  Ed.  499)  were 
adjudicated.  But,  upon  an  Investigation  of  the 
ancient  records  in  the  Tower  of  London,  It 
was  discovered  that  In  very  many  cases 
prior  to  the  statute  of  43  Eliz.  c.  4,  a  similar 
discrimination  in  favor  of  charities  had  pre- 
vailed in  equity,  and  that  43  Eliz.  was  liUle 
more  than  affirmatory  of  the  common  law. 
Virginia,  notwithstanding  this  development 
of  the  mistake  upon  which  her  earlier  cases 
had  proceeded,  yet  did  not  think  fit  to  re- 
cede from  the  doctrine  those  cases  had  es- 
tablished.' 

"This  same  view,  as  to  the  ground  upon 
which  the  decision  in  Gallego's  Ex'rs  v.  Atty. 
GexL  vested,  was  taken  by  the  Court  of  Ap- 
peals in  the  case  of  Fifield  v.  Van  Wyck's 
Bx'r,  94  Va.  570,  27  S.  E.  446,  64  Am.  St 
Rep.  745,  In  the  Churchman  Case,  80  Va. 
718,  and  In  the  Guthrie  Case,  86  Va.  125, 

10  S.  E.  318,  6  L.  R.  A.  321,  and  also,  by  the 
Supreme  Court  of  the  United  States  In  Vi- 
dal  V.  GIrard's  Ex'rs,  2  How.  (U.  S.)  127, 

11  L.  Ed.  205,  and  In  Russell  v.  Allen,  107 
U.  S.  163,  2  Sup.  Ct  327,  27  L.  Ed.  397. 

"From  all  these  authorities,  and  others 
that  might  be  cited,  the  opinion  Is  manifest 
that,  but  for  the  error  which  the  Supreme 
Court  of  the  United  States  fell  Into  in  the  • 
case  of  Baptist  Ass'n  v.  Hart,  and  which  the 
Court  of  Appeals  of  Virginia  fell  Into  in 
Gallego's  Ex'rs  v.  Atty.  Gen.,  as  to  what  was 
the  common  law,  the  decision  of  the  latter 
case  would  have  been  different.  In  none  of 
tbem  is  It  conceded  or  considered  that  the 
repeal  of  43  Eliz.  would  have  operate  a  re- 
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peal  of  the  common  law  with  respect  to  In- 
definite charitlee. 

"It  may  be  true  that  the  express  repeal  of 
a  statute  which  is  declaratory  of  the  com* 
mon  law— which  reduces  the  whole  of  the 
common  law  on  a  given  subject  to  statutory 
form— would  operate  a  repeal  of  the  common 
law,  but  it  would  seem  to  be  contrary  to 
sound  reason  and  to  the  usual  rule  of  inter- 
pretation to  allow  that  effect  to  an  Implied 
repeal  of  a  statute  arising  out  of  the  omis- 
sion to  embody  the  statute  in  a  revision,  and 
especially  when  the  statute  thus  repealed 
was  declaratory  of  the  common  law  only  In 
a  partial  sense.  The  act  of  1792,  relative  to 
champerty,  is  a  penal  statute.  It  defines  a 
criminal  offense,  and  prescribes  the  punish- 
ment for  it.  In  the  sense  that  the  offense  it 
defines  was  champerty  at  common  law  and 
an  offense  at  common  law,  the  statute  is 
declaratory  of  the  common  law;  but  it  is  not 
declaratory  of  the  common  law  in  the  sense 
that  it  is  a  statutory  expression  of  all  the 
common  law  on  the  subject,  for  it  modifies 
the  common  law  and  deals  with  only  a 
branch  of  the  subject.  The  statute  Is  re- 
strictive in  its  definition  narrowing  the  com- 
mon law,  for  the  sale  of  pretended  titles,  the 
buying  of  choses  in  action,  and  many  other 
forms  of  interference  not  included  in  the 
statute  were  champertous  at  common  law, 
though  they  may  not  have  amounted  to  a 
criminal  offense.  The  statute  was  strictly  a 
penal  one,  defining  a  criminal  offense  and 
fixing  its  punishment  Even  if  it  be  true 
that,  by  reason  of  the  implied  repeal  of  this 
statute,  champerty  is  no  longer  a  criminal 
offense  in  Virginia,  which  may  fairly  be  re- 
garded as  doubtful,  it  would  be  an  unwar- 
ranted extension  of  the  doctrine  of  implied 
repeal  to  allow  to  the  implied  repeal  of  a 
criminal  statute  the  effect  of  abrogating  an 
important  doctrine  of  the  law  of  contracts 
as  it  existed  at  common  law,  exists  now  in 
nearly  all  the  states  of  the  Union,  and  has 
been  supposed  and  held  to  exist  in  Virginia 
by  the  courts,  the  Greneral  Assembly,  and 
the  bar  of  the  state 

**In  the  case  of  Nickles  v.  Kane's  Adm*r, 
82  Va.  312,  the  Supreme  Court  of  Appeals  of 
this  state  has  distinctly  declared  that,  wheth- 
er the  statute  of  1792  be  regarded  as  declara- 
tory of  the  common  law  or  as  repealing  the 
common  law,  the  common  law  as  to  cham- 
perty with  respect  to  the  validity  of  con- 
tracts is  the  law  of  Virginia  to-day;  and  this 
I  conceive  to  be  both  a  true  and  a  binding 
declaration  of  the  law. 

'The  other  proposition  urged  on  the  rehear- 
ing was  that  the  contract  in  question  is  a 
Pennsylvania  contract,  to  be  governed  as  to 
Its  validity  by  the  law  of  that  state,  and  that 
the  law  of  another  state  Is  a  fact  to  be  prov- 
en like  other  facts,  and  cannot  be  known  to 
the  court  on  a  demurrer. 

"I  cannot  agree  that  the  contract  is  to  be 
governed  by  the  law  of  Pennsylvania.  The 
champertous  suits  were  to  be  brought  hi  Vir- 


ginia, and  the  Uw  of  ttte  state  governs  the 
validity  of  the  contract  Minor  on  Gonf. 
Laws,  p.  404. 

_  'The  case  of  Blackwell  v.  Webster  (a  O.) 
29  Fed.  614,  cited  by  counsel  for  complainant, 
on  examination,  is  fonnd  to  have  tamed  on 
the  particular  form  of  the  Maine  statute,  and 
is  easily  distinguishable  without  conflict  with 
the  rule  as  stated  by  Mr.  Minor.  Indeed,  Mr. 
Minor  refers  to  the  case  and  approves  It 
The  contract  In  <]uestion  in  the  case  at  bar  is, 
moreover,  a  contract  relating  to  real  estate, 
and  it  is  well  settled  that  such  contracts  are 
governed  by  the  lex  loci  rel  sitee.  8  Minor's 
Insts.  144. 

"With  respect  to  the  amendments  tendered 
by  complainant,  the  court  is  of  opinion  to  re- 
ject them.  The  bill  has  been  amended  twice 
already,  and,  after  these  amendments,  and 
after  a  thorough  argument  of  the  case  on  its 
merits,  the  court  announced  its  decision.  A 
due  regard  to  the  orderly  procedure  of  the 
court  and  the  rights  of  the  opposing  party  re- 
quire that  some  limit  be  set  to  the  privilege 
of  amendment  The  amendments  now  pre- 
sented are  offered  without  explanation  or  ex- 
cuse, and,  In  the  main,  are  unsubstantial  and 
would  not  change  the  opinion  of  the  court  on 
the  merits  of  the  case. 

"Paragraph  No.  1  sets  out  that,  before  the 
original  contract  between  complainant  and 
Miss  Hollingsworth  was  made,  it  was  under- 
stood and  agreed  that  a  compromise  could  be 
and  was  to  be  affected  with  the  adverse 
claimants  of  13,800  acres  of  the  land  in  dis- 
pute, and  that  these  adverse  claimants  had 
been  advised  by  their  counsel  that  their  title 
was  worthless,  and  that  the  agent  of  Miss 
Hollingsworth  was  so  advised  by  complain- 
ant; and,  further,  that  such  a  compromise 
would  have  furnished  sufQcient  property  be- 
longing to  Miss  Hollingsworth  to  provide  for 
the  payment  of  costs.  This  was  prior  to  the 
contract  between  Qen.  Boiler  and  Miss  Hol- 
lingsworth, and  not  a  part  of  that  contract 
Whatever  may  have  been  the  expectation  as 
to  the  case  with  which  these  adverse  claim- 
ants might  be  induced  to  abandon  their 
claims,  they  had  not  In  fact  been  settled  at 
the  time  of  the  complainant's  contract  of  em- 
ployment was  entered  into,  and  that  contract 
dealt  with  all  the  52,000  acres  as  in  dispute, 
and  looked  to  its  recovery,  and  stipulated  f6r 
the  payment  of  costs  by  th^  counsel.  The  bill 
and  the  first  amended  bill  allege  that  the 
complainant  acting  under  and  In  pursuance 
of  his  contract  aforesaid,  and  for  the  com- 
pensation then  stipulated,  proceeded  to  and 
did,  by  actions  and  otherwise,  recover  the 
whole  of  the  52,000  acres  of  land  which  was 
the  subject  of  the  contract,  and  this,  indeed, 
is  the  basis  of  the  present  suit 

"Paragraph  4  of  the  amendments  alleges 
that  Miss  Hollingsworth  conveyed  to  Mrs. 
Murray  upon  the  consideration  and  condition 
that  the  grantee  should  pay  to  Gen.  Boiler 
one-fifth  of  the  proceeds  to  be  realized  on  a 
sale  of  the  property.    I  take  this  to  be  but 
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a  variation  of  the  phraseology  of  the  former 
pleadings,  the  facts  being  set  out  in  the 
former  bills,  while  in  this  amendment  they 
are  pleaded  according  to  their  legal  effect  as 
conceived  by  counsel  This  view  is  fully  ver- 
ified by  the  brief  filed  by  complainant  him- 
self, and  by  his  oral  argument,  and  by  the 
brief  of  his  counsel  also,  In  all  of  which  it 
was  insisted  that  Mrs.  Murray,  in  considera- 
tion of  the  conveyance  to  her,  undertook  to 
carry  out  the  contract  of  Miss  Holllngsworth 
with  Gen.  Roller,  and  that  the  only  contract 
that  she  had  knowledge  of  was  the  contract 
of  1875,  and  that  the  contract  of  1875  was 
therefore  the  one  as  to  which  she  undertook 
to  stand  in  Miss  Hollingsworth's  place  and 
to  carry  out  The  views  of  the  court  on  this 
question  are  fully  set  out  in  its  former  opin- 
ion, and  it  sees  no  reason  to  change  them. 
The  other  amendments  offered  are  mere  am- 
plifications of  the  former  pleadings,  and 
would  not  affect  the  result 

"The  conveyance  at  one  time  by  Miss  Hol- 
llngsworth to  Gen.  Roller  of  a  one-fifth  in- 
terest in  a  certain  portion  of  the  lands  lying 
in  West  Virginia,  the  deed  for  which  was 
afterwards  returned  to  her,  is  urged  as  a 
reason  why  the  court  should  retain  Jurisdic- 
tion and  grant  relief  as  to  that  portion  of  the 
land ;  but  this  is  a  suit  to  enforce  the  sale  of 
the  land  under  the  Wheelock  deed  of  trust, 
and  this  court  cannot  decree  the  sale  of  land 
lying  in  West  Virginia,  even  if  such  relief 
would  be  proper  under  the  other  facts  of  the 
case. 

"The  case  of  Brown  v.  Bigne,  21  Or.  260,  28 
Pac.  11,  14  L.  R.  A.  745,  28  Am.  St  Rep.  752, 
quoted  in  Johnson  v.  Van  Wyck,  4  App.  D. 
O.  294,  41  L.  R.  A.  520,  has  been  much  relied 
on  by  counsel  for  complainant  in  the  argu- 
ment of  what  constitutes  a  champertous  con- 
tract, but  I  do  not  think  it  sustains  their  po- 
sition. In  that  case  Bigne  was  engaged  In  a 
necessary  and  meritorious  suit,  already  be- 
gun, and  found  himself,  pending  the  suit, 
without  means  to  prosecute  it  further,  and 
thereafter  he  entered  into  a  contract  with 
Brown,  by  which  the  latter  furnished  the 
funds  to  carry  on  the  suit  already  begun  to 
a  termination  for  a  share  of  the  proceeds. 
The  court  upheld  the  contract  under  the  cir- 
cumstances of  the  case,  but  said:  'When 
such  contracts  are  made  for  the  purpose  of 
*  *  *  inducing,  suits  to  be  begun  which 
otherwise  would  not  be  commenced,  •  •  ♦ 
they  come  within  the  principles  and  analogy 
of  that  doctrine,  and  should  not  be  enforced.' 
4  App.  D.  G.  294,  41  L.  R.  A.  526. 

"A  decree  can  be  drawn  denying  leave  to 
file  the  amendments  offered,  sustaining  the 
demurrer  of  Mrs.  Murray,  and  also  that  filed  , 
by  the  Pocahontas  Gompany  and  the  Ghesa-  I 
peake  Western  Gompany,  which  was  filed  aft-  | 
er  the  former  opinion  of  the  court  was  an- 
nounced (sustaining  the  latter  demurrer  pro 
forma),   and  dismissing  the  bills,  and  also  j 
dissolving  the  injunction  formerly  awarded." 


For  the  reasons  given  by  the  circuit  court, 
we  are  of  opinion  that  its  decree  should  be 
afllrmed. 

Affirmed* 
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(Supreme  Gourt  of  Appeals  of  Virginia*    Nov. 
21.  1907.) 

1.  Deeds  —  Gancellation  fob  Iwvalidttt  — 
Undub  Influence— Evidbncb— SuFFiGiEN- 
CY— Burden  of  Pboof. 

Proof  of  undae  influence  such  as  to  over- 
come the  will  of  the  grantor  is  necessary  to 
justify  the  annulment  of  a  deed,  and  the  burden 
of  showing  such  influence  is  upon  his  assert- 
ing it 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol   16.  Deeds.  H  587-^593.] 

2.  Same— Validity— Undub  Influbncb— Bv« 
idence. 

Evidence  held  to  show  grantor's  mental  ca- 
pacity to  make  a  deed,  and  that  the  deed  was 
the  act  of  the  grantor,  not  the  result  of  undue 
influence. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  16.  Deeds,  §§  638-04^ 

Appeal  from  Gircuit  Court,  Rockingham 
County. 

Bill  by  one  NefT  and  others  against  Bman- 
uel  Hoover  and  others  to  set  aside  a  deed  on 
the  ground  of  undue  influence.  Decree  for 
complainants,  and  defendant  Hoover  appeals. 
Reversed. 

D.  O.  Dechert,  for  appellant  O.  R.  Win- 
field,  for  appellees. 

CARD  WELL,  J.  ,  It  appears  that  Emanuel 
Hoover,  appellant,  on  or  about  the  1st  day  of 
January,  1903,  intermarried  with  one  Virgin- 
ia G.  Will,  a  widow,  who  then  was  and  up 
to  the  time  of  her  death  remained  without 
descendants.  Her  death  occurred  on  tlie  16th 
day  of  Marcli,  1904,  about  15  montlis  after 
her  marriage,  and  in  the  early  evening  of 
the  day  preceding  her  death  she  executed  a 
deed  conveying  to  the  appellant  certain  lands 
of  value  of  about  $1,000,  the  conveyance  be- 
ing made  for  the  nominal  consideration  of  $1, 
and  the  lands  conveyed  charged  with  the 
payment  of  $100  to  Bessie  Will,  grantor's 
niece,  when  she  became  20  years  of  age;  and, 
in  the  event  of  the  death  of  Bessie  Will  be- 
fore she  becxune  20  years  of  age,  appellant 
was  to  retain  the  $100  as  his  own  money. 

The  bill  in  this  cause  was  filed  by  a  portion 
of  the  next  of  kin  and  heirs  at  law  of  the 
grantor  against  the  appellant  and  other  par- 
ties named  as  defendants  to  have  vacated  and 
annulled  the  said  deed,  upon  the  alleged 
grounds  that  at  the  time  of  its  execution  the 
grantor  was  mentally  incapable  of  engaging 
in  the  transaction,  and  that  the  same  was 
procured  by  the  exercise  of  undue  influence 
upon  her  by  appellant  Upon  a  hearing  of 
the  cause  on  the  pleadings  and  the  proofs 
taken  for  both  the  complainants  and  the  ap> 
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pellant,  the  drcnlt  court  made  Its  decree, 
finding  that  the  grants  was  entirely  capa- 
ble of  executing  the  conveyance,  but  that 
the  conveyance  was  procured  by  undue  in- 
fluence, and  vacated  and  annulled  the  same, 
except  as  to  the  charge  thereby  created  upon 
the  lands  in  favor  of  Bessie  Will,  amounting 
to  $100,  as  to  which  the  bill  itself  prayed 
that  the  deed  be  not  disturbed.  From  that 
decree,  the  appellant  obtained  this  appeal. 

The  evidence  discloses  that  at  the  time  of 
the  marriage  of  appellant  with  the  grantor 
in  said  conveyance  she  had  been  for  some 
years  a  widow,  living  alone  In  th6  country 
upon  the  lands  in  controversy,  about  a  mile 
from  the  home  of  appellant,  of  whose  first 
'  wife  she  was  a  relative;  that  her  own  kin- 
dred and  heirs  at  law,  or  many  of  them,  were 
of  half  blood  only,  and  for  the  most  part 
resided  a  considerable  distance  from  her; 
that  nearly  all  of  her  kindred  ceased  commu- 
nication with  her  for  some  time  prior  to  her 
intermarriage  with  appellant,  and  thils  situa- 
tion seems  to  have  existed  for  many  years 
previous  to  that  marriage;  certainly  during 
the  entire  period  to  which  reference  is  made 
her  kindred  had  wholly  failed  to  render  her 
any  of  those  kindly  attentions  usually  ex- 
pected from  relatives  to  one  in  her  position, 
and  had  given  her  no  assistance  whatever  In 
the  conduct  of  her  affairs.  On  the  other 
hand,  it  is  shown  that  appellant  had  been 
often  prior  to  his  marriage  with  the  said  Vir- 
ginia G.  Will  of  material  assistance  to  her, 
aiding  her  in  the  cultivation  of  her  lands, 
supplying  her  with  firewood  and  other  neces- 
saries, and  during  the  period  of  the  marriage 
had  completely  discharged  the  duties  owing 
from  a  husband  to  a  wife,  although,  for  rea- 
sons entirely  satisfactory  to  themselves,  th^ 
continued  to  reside  at  their  respective  homes. 
The  disease  which  terminated  in  the  death  of 
the  wife  was  pulmonary  tuberculosis,  with 
which  she  seems  to  have  been  affected  for  a 
period  of  two  years  and  possibly  somewhat 
longer,  although  she  was  never  confined  to 
her  bed  with  It  until  Monday,  the  14th  day  of 
March,  the  third  day  prior  to  her  death.  On 
that  morning  about  7  o'clock  she  had  what 
the  witnesses  describe  as  a  sinking  spell, 
rallying  therefrom  after  about  half  an  hour 
or  an  hour,  and  her  death  did  not  occur,  as 
before  stated,  until  the  night  of  Wednesday, 
the  16th  of  March.  It  further  appears  from 
the  testimony  of  three  of  the  principal  wit- 
nesses for  appellees  that  the  grantor  at  all 
times  after  rallying  from  her  sinking  spell 
of  Monday  morning  was  fully  aware  of  her 
Impending  dissolution;  and  that,  recognizing 
her  condition  on  Monday  after  the  sinking 
spell,  on  Tuesday  morning  and  on  Wednes- 
day, the  day  of  her  death,  and  at  the  very 
moment  of  the  arrival  of  the  scrivener,  who 
prepared  the  deed  in  question,  she  was  en- 
gaged from  time  to  time  in  stating  her  de- 
sires as  to  the  disposition  to  be  made  of  sun- 
dry  articles  of   her  personal   property.    In 


fact,  counsel  for  appellees  admits  that  the 
evidence  fails  to  "indicate  any  actual  men- 
tal derangement"  in  the  grantor;  the  con- 
tention being  that  at  the  time  of  the  execu- 
tion of  the  conveyance  she  was  in  such  an  ex- 
treme and  desperate  state  of  weakness  as  to 
be  ^'a  mere  passive  instrument  in  the  hands 
of  appellant"  In  other  words,  the  sole 
question  for  our  determination  is  whether  or 
not  this  conveyance  was  obtained  by  appel- 
lant by  undue  influence.  Here  we  have  a 
capable  grantor,  as  is  admitted,  and  the  in- 
quiry is,  what  undue  influence,  if  any,  was 
brought  to  bear  upon  her  to  cause  her  to 
execute  the  conveyance  in  question.  It  may 
be  said,  by  way  of  narrowing  the  issue  fur- 
ther, that  it  is  admitted,  as  well  as  proven 
in  the  record,  that  at  no  time  prior  to  the 
Monday  on  whi(*h  her  final  illness  began, 
which  was  one  day  before  the  conveyance  in 
question  was  executed,  was  the  grantor's  con- 
dition mentally  or  physically  such  as  to  admit 
of  the  successful  exercise  of  undue  pressure 
upon  her,  and  there  is  no  pretense  that  up  to 
that  time  any  had  been  attempted.  It  may 
be  further  said,  in  this  connection,  that  the 
proof  shows  that  the  appellant  had  no  oppor- 
tunity to  coerce  the  grantor  in  the  execution 
of  the  deed  between  Monday  morning  and  th« 
moment  of  its  execution  other  than  his  pres- 
ence in  the  room  at  that  moment  and  for  a 
short  while  prior.  The  evidence  wholly  fails 
to  show  that  for  a  single  moment  he  was 
alone  with  the  grantor;  on  the  contrary,  It 
is  shown  that  the  only  time  they  were  to- 
gether in  the  room  with  the  door  closed  Susan 
Hiser,  a  witness  for  the  appellees,  was  In 
the  room  with  them. 

It  is  true  that  appellant  telephoned  to  the 
scrivener  about  a  week  or  ten  days  before 
that  he  wished  him  to  come  down  and  do 
some  writing,  and,  the  scrivener  failing  to 
come,  the  appellant,  on  the  evening  that  the 
conveyance  was  executed,  sent  his  son  for 
the  scrivener,  and  appellant  met  him  at  the 
house  of  the  grantor  and  informed  him  that 
the  title  papers  by  which  he  would  have  to 
write  the  deed  were  down  at  appellant's 
house,  and  the  deed  was  actually  written  at 
the  latter  place.  Every  one  of  those  who 
were  present  when  appellant  was  with  the 
grantor,  from  the  time  of  her  sinking  spell 
on  Monday  up  to  the  time  of  the  execution  of 
the  deed,  has  been  introduced  as  a  witness 
for  appellees,  and  none  of  them  testify  that 
he  endeavored  in  any  way  to  coerce  or  even 
persuade  her  to  convey  the  land  to  him  in 
contravention  of  her  own  untrammeled  de- 
sire. 

We  do  not  deem  it  necessary  to  consider  at 
length  the  argument  presented  as  to  the  bur- 
den of  proof  in  such  a  case.  In  any  case, 
whether  the  Instrument  sought  to  be  over- 
thrown and  annulled,  on  the  ground  of  un- 
due infiuence  or  coercion,  be  a  deed  of  con- 
veyance or  a  testamentary  disposition  of 
property,  the  proof  must  be  that  the  undue 
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influence  or  coercion  was  such  as  to  overcome 
the  will  and  control  the  Jndgment  of  the  gran- 
tor, in  the  one  case,  or  the  testator,  in  the 
other,  and  the  burden  of  proof  in  such  a  case, 
as  in  a  case  where  fraud  is  charged,  is  al- 
ways on  him  who  charges  undue  influence. 
Wallen  v.  Wallen,  107  Va.  — ,  57  S.  B.  506. 

In  Griffin  v.  Birkhead,  84  Va.  612,  5  S.  B. 
685,  a  wife  indirectly  (the  only  mode  by  which 
conveyance  could  have  been  made  at  that 
time)  conveyed  her  separate  estate  in  lands 
to  her  husband,  and  the  transaction  was  at- 
tacked upon  the  ground  that  the  conveyance 
was  procured  by  undue  influence  and  coer- 
cion of  the  husband;  the  relation  of  hus- 
band and  wife  and  the  fact  that  the  husband 
was  the  Implied  trustee  for  the  wife's  sepa- 
rate  estate  being  relied  on  as  raising  the  pre- 
sumption of  undue  influence  and  coercion. 
Held  "there  is  nothing  in  the  fact  that  he 
(the  grantee)  was  the  husband  of  the  grantor 
in  the  deeds,  and  that  the  subject  of  the 
grant  was  her  separate  estate  for  which  he 
was  her  implied  trustee,  which  constitutes 
per  se  evidence  of  Imposition,  fraud,  or  un- 
due influence;  nor  is  it  material  or  indis- 
pensable that  there  should  have  been  a  valu- 
able consideration  for  the  deeds,  if,  in  truth, 
there  was  none." 

In  Hartman  v.  Strickler,  82  Va.  237,  sup- 
ported by  a  l^rge  number  of  decisions  of  this 
court,  it  was  ruled  that,  in  order  to  invali- 
date a  conveyance  on  the  ground  of  undue 
influence  or  coercion,  the  proof  must  show 
that  "the  act  was  procured  by  coercion,  by 
importunity  which  could  not  be  resisted,  and 
that  the  motive  was  tantamount  to  force  oif 
fear." 

A  deed  containing  an  entire  disposition  of 
the  estate  of  the  grantor  stands  in  the  nature 
of  a  testamentary  disposition  of  his  prop- 
erty, especially  so  when  it  appears  that  the 
grantor  himself  so  regarded  it  Oreer  v. 
Greer,  9  Grat  330. 

In  the  case  of  Wallen  v.  Wallen,  supra, 
the  opinion  by  Keith,  P.,  reviews  a  number 
of  leading  authorities  bearing  upon  the  sub- 
ject, and  it  was  there  held  that  the  lower 
court  erred  in  refusing  the  following  instruc- 
tion: "The  court  Instructs  the  jury  that  the 
Influence  which  will  vitiate  a  will  must 
amount  to  force  and  coercion,  destroying 
free  agency.  It  must  not  be  the  mere  desire  of 
gratifying  the  wishes  of  another;  that  would 
be  a  very  strong  ground  in  favor  of  the  tes- 
tamentary act  Further,  there  must  be  proof 
that  the  act  was  obtained  by  coercion  or  im- 
portunity which  could  not  be  resisted;  that 
it  was  done  merely  for  the  sake  of  peace  so 
that  the  motive  was  tantamount  to  force  and 
fear." 

In  Orr  v.  Pennington,  93  Va.  268.  24  S.  B. 
923,  it  is  said:  "Gases  of  this  kind  plainly 
turn  upon  the  exercise  of  actual  undue  in- 
fluence of  the  child  over  the  parent  and  not 
upon  any  presumption  of  invalidity."  In 
that  case  Greer  v.  Greer,  supra,  is  cited  with 


approval,  in  which  two  deeds  disposing  of 
grantor's  entire  estate  to  one  of  his  sons 
were  attacked  on  the  same  gronnda  alleged 
In  this  case,  and  the  proposition  that  a  pre- 
sumption of  undue  influence  arose  out  of  the 
relations  of  the  parties  to  the  transactlone 
was  denied. 

A  number  of  cases  are  cited  by  counsel  for 
appellees  in  which  a  deed  or  will  was  annul- 
led on  the  grround  of  undue  Influence,  but  all 
that  need  be  said  of  those  cases  is  that  the 
proof  was  very  different  from  that  in  this 
case. 

The  circnmstances  mainly  relied  on  by  ap- 
pellees as  showing  coercion  or  undue  in- 
fluence on  the  part  of  appellant  in  the  trans- 
action under  consideration  are,  first  that  ttie ' 
appellant  was  the  husband  of  the  grantor* 
and  that  the  deed  was  prepared  at  his  house; 
second,  that  the  scrivener,  in  going  with  ap- 
pellant's son  from  his  house  to  that  of  the 
grantor,  went  by  a  route  leading  across  the 
fields,  through  rugged  places,  etc.,  instead  of 
by  a  public  road;  third,  that  after  their  mar- 
riage appellant  and  his  wife  continued  to 
reside  at  their  respective  homes;  and,  fourth, 
that  the  provisions  of  the  deed  are  contrary 
to  previous  expressions  of  the  grantor's  in- 
tention. 

As  to  the  first  It  need  only  be  added  to 
what  we  have  already  said  that  while  the 
fact  that  appellant  was  the  husband  of  the 
grantor  is  a  circumstance  to  be  considered  in 
the  determination  of  the  question  whether 
the  conveyance  was  procured  by  undue  in- 
fluence, that  fact  alone  would  not  justify 
the  annulling  of  the  conveyance;  nor  do  we 
attach  any  importance  to  the  fact  standing 
alone,  that  the  deed  was  prepared  at  appel- 
lant's house. 

As  to  the  second,  the.  scrivener,  J.  O.  Ck>op- 
er,  and  Phillip  E.  Hoover,  who  accompanied 
him,  both  agree  that  the  only  reason  wiiy 
they  took  the  route  across  the  fields  instead 
of  by  the  public  road  was  l)ecause  it  was  con- 
sidered nearer,  and  there  is  nothing  what- 
ever in  the  record  to  suggest  any  other  rea- 
son why  they  did  so. 

With  reference  to  the  third  ground,  vie 
that  the  appellant  and  his  wife  continued  to 
reside  at  their  respective  homes,  any  in- 
ference that  might  be  drawn  from  that  cir- 
cumstance is  overcome  fully  by  the  proof  in 
the  record  that  the  relations  between  these 
parties  were  entirely  amicable,  and  that  ap- 
pellant completely  discharged  the  duties  ow- 
ing from  a  husband  to  a  wifa 

Coming  then  to  the  fourth  ground*  while 
there  is  some  testimony  tending  to  show  that 
the  provisions  of  the  deed  were  contrary  to 
the  previous  expressions  of  the  grantor's  in- 
tention, to  the  effect  that  she  did  not  intend 
to  "make  her  property  over"  to  appellant  or 
that  she  "would  never  sign  no  paper  for  no 
man,"  these  declarations  were  made  some 
time  before  the  execution  of  the  deed,  the 
latter  before  grantor's  marriage  with  appel- 
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kmt  Frederidc  Ritchie,  a  cousin  of  the 
grantor,  teetifles  that  ahout  a  month  before 
her  death  grantor  told  witness  that  *'Mr. 
Hooyer  [appellant]  treated  her  all  right  and 
she  got  along  fine  now/'  and  that  '*8he  was 
going  to  see  that  he  [appellant]  got  everything 
she  had,  that  she  wanted  him  to  have  every- 
thing she  had.**  This  witness  and  others 
testify  as  to  the  feelings  of  the  grantor 
towards  her  next  of  kin  and  her  purpose  that 
they  should  have  no  part  of  her  estate. 

Even  if  such  evidence  as  that  relied  on 
were  relevant  upon  an  inquiry  as  to  the  sub- 
stantive fact  of  undue  influence,  it  is  entitled 
to  little  or  no  weight,  for  it  cannot  be  gather- 
ed from  the  statements  as  made  whether  or 
not  the  grantor  had  reference  to  making 
over  her  property  during  her  life  or  its  dispo- 
sition upon  her  death.  It  is  much  more  rea- 
sonable to  interpret  these  statements  as  mean- 
ing that  the  grantor  intended  to  retain  con- 
trol of  her  own  property  during  her  lifetime, 
than  that  they  had  reference  to  her  disposi- 
tion of  It  at  her  death. 

In  Stevens  v.  Vancleve,  4  Wash.  (IT.  S.  C. 
O  262,  Fed.  Gas.  No.  13,412,  cited  in  Wallen 
V.  Wallen,  supra,  Mr.  Justice  Washington 
states  the  law  as  follows:  *'The  declarations 
of  a  party  to  a  deed  or  will,  whether  prior  or 
subsequent  to  its  execution,  are  nothing:  more 
than  hearsay  evidence;  and  nothing  could  be 
more  dangerous  than  the  admission  of  it,  ei- 
ther to  control  the  construction  of  the  In- 
strument, or  to  support  or  destroy  Its  valid- 
Hy.  If  the  evidence  is  offered  In  support  of 
the  instrument,  it  could  only  have  that  effect 
upon  the  supposition  of  a  uniform  consis- 
tency of  those  declarations,  not  only  with  the 
Instrument  itself,  but  with  the  secret  inten- 
tions of  the  party  at  ail  times  after  those 
declarations  were  made;  and  yet  how  un- 
safe a  criterion  would  this  be,  when  most  men 
will  acknowledge  the  frequent  changes  of 
their  intentions  respecting  the  disposition  of 
their  property  by  will  before  they  have  com- 
mitted them  to  writing.  The  uniform  consist- 
ency of  those  declarations  is  the  chief  ground 
upon  which  the  whole  argument  in  favor  of 
the  evidence  is  rested;  and  yet,  if  the  evi- 
dence be  admitted  at  all,  the  plaintiff  would 
be  at  full  liberty  to  prove  opposing  declara- 
tions of  the  testator  at  other  times,  and  thus 
a  door  would  open  to  an  inquiry  in  no  re- 
spect pertinent  to  the  main  subject  of  in- 
vestigation, but  mischievously  calculated  to 
perplex  and  to  mislead  the  Jury.  That  such 
evidence  has  sometimes  been  given  Is  proved 
by  many  of  the  cases  read  by  the  defendant's 
counsel ;  but  It  would  be  very  unsafe  to  con- 
sider those  Instances  as  laying  down  a  rule 
of  law,  since  in  none  of  them  was  an  objec- 
tion made  to  the  admission  of  the  evidence, 
80  as  to  submit  its  competency  to  Judicial 
hiquiry  and  decisions.  The  general  rule  of 
law  is  against  the  evidence,  and  no  case  has 
been  cited  showing  an  exception  to  it,  unless 
when  it  was  offered  to  repel  a  charge  of  fraud 


or  circumvention  of  the  devisee  in  obtaining 
the  wilL" 

That  the  execution  of  the  deed  was  In  pur- 
suance of  a  previous  fixed  intention  of  the 
grantor  Is  shown  we  think  clearly  by  the  fol- 
lowing testimony : 

Cooper,  the  scrivener,  who  took  the  ao- 
knowledgment  of  the  grantor,  had  been  sev- 
eral times  dected  a  Justice  of  the  peace  in 
his  county,  and  his  reputation  for  truth  and 
veracity  is  not  questioned.  He  testifies  that 
he  first  talked  with  grantor  to  satisfy  himself 
'Whether  she  was  competent  to  acknowledge 
a  deed  or  not,"  and  then  read  the  deed  over 
to  her  word  for  word,  ''boundaries  and  all," 
and  before  signing  It  she  declared  that  it  was 
exactly  the  way  she  wanted  it;  and  that 
after  signing  she  said  that  she  had  been 
very  poorly  on  Monday,  but  was  better  on 
that  day  (Tuesday),  remarking  that  she  was 
ready  to  go  on  Monday  if  the  Lord  called  her, 
except  for  something,  which  the  witness  did 
not  catch,  but  which  is  supplied  by  Phillip  E. 
Hoover,  who  when  she  made  the  remark  was 
closer  to  her  than  Ckx>per,  and  who  states 
that  after  she  remarked  that  she  had  been 
very  ill  on  Monday  she  said,  "Although  I 
was  ready  to  go,  except  one  thing,  now  that 
is  fixed  I  am  ready  to  go  at  any  time."  Mrs. 
Sidney  B.  Hoover  also  states  that  on  the  day 
of  her  death  the  grantor  told  witness  that 
she  "had  everything  straightened  up  now  and 
was  ready  to  die";  and  there  is  not  a  cir- 
cumstance to  show  that  she  had  reference  to 
anything  else  that  had  been  straightened  up 
except  the  execution  of  the  deed.  Cooper 
further  testifies  that  in  addition  to  the  gran- 
tor being  mentally  capable  of  understanding 
what  she  was  doing,  and  in  the  free  exercise 
of  her  own  will  and  purpose,  she  gave  him 
some  information  which  clearly  explained 
the  location  of  a  part  of  the  land  conveyed, 
with  reference  to  the  residue,  and  correctly 
stated  the  sources  from  which  she  acquired 
the  title;  also  discussed  Intelligently  the  pro- 
vision for  Bessie  Will,  etc.  Up  to  the  arrival 
of  Cooper,  she  was  conversing  with  appellees' 
witness  Susan  Hlser,  and  directing  the  dis- 
position of  certain  of  her  personalty.  While 
Cooper  noticed  the  weakness  of  grantor's 
voice,  it  Is  shown  by  appellees'  evidence  that 
her  voice  was  for  some  time  prior  to  her  last 
Illness  so  weak  that  it  was  difficult  for  her 
to  talk  at  times  so  as  to  be  understood,  while 
her  mind  was  always  clear  and  unaffected,  # 
even  up  to  the  last  hour  of  her  life. 

The  undisputed  evidence  shows  that  the 
deed  was  not  executed  In  any  secret  manner; 
on  the  contrary,  the  door  between  the  gran- 
tor's sick  room,  where  the  deed  was  executed, 
and  that  adjoining  it  was  left  open,  and  Bes- 
sie Will  (grantor's  niece)  and  Susan  Hlser, 
both  witnesses  for  appellees,  were  in  the 
adjoining  room,  and  were  not  prevented  by 
an^  one  from  entering  the  room,  nor  even 
requested  to  remain  outside,  and  nobody  de- 
nies that  the  entire  deed,  ''boundaries  and 
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all,"  was  read  over  by  Cooper  to  the  gran- 
tor in  a  loud  tone  of  voice.  The  fact  that 
the  paper  was  executed  at  night  is  fully  ex- 
plained by  the  fact  that  the  scrlyener  was  a 
school  teacher,  living  seven  or  eight  miles 
from  grantor's  home,  and  was  prevented  by 
his  school  duties  from  arriving  at  an  earlier 
hour.  In  reply  to  a  question,  on  cross-ex- 
amination, as  to  the  instructions  given  him 
by  appellant.  Cooper  answered:  "He  only 
instructed  me  this  far:  He  told  me  that 
that  was  Mrs.  Hoover's  desire  to  have  the 
deed  fixed  up  in  that  way,  and  he  furnished 
me  the  deeds  to  write  it  by,  and  told  me  that 
Mrs.  Hoover  had  said  to  him  to  put  in  the 
deed  in  regard  to  Miss  Bessie  Will  $100  to  be 
paid  to  her.  Those  are  the  instructions  Mr. 
Hoover  gave  me." 

Appellees  introduced  some  evidence  that  for 
some  time  prior  to  her  death  the  grantor  had 
not  had,  except  on  the  Monday  preceding  it, 
the  attention  of  a  physician,  and  doubtless 
the  introduction  of  this  evidence  was  for  the 
purpose  that  an  inference  might  be  drawn 
from  it  that  the  relations  between  appellant 
and  his  wife  were  unpleasant  and  strained, 
and  that,  therefore,  the  provision  by  her  for 
him  in  the  deed  was  an  unnatural  one.  Thai; 
such  an  inference  is  not  justified  appears 
from  the  evidence  introduced  by  the  appel- 
lees themselves  in  the  depositions  of  three  of 
their  chief  witnesses.  One  of  them,  Dr.  Geil, 
states  that  he  himself  some  time  prior  to  the 
final  sickness  of  the  grantor  advised  her  to 
have  a  physician  and  take  such  medicines 
as  were  appropriate  to  her  disease,  but  that 
she  declined  to  do  so.  Bessie  Will,  who  was 
for  a  considerable  portion  of  the  grantor's 
latter  life  an  inmate  of  her  house,  testifies 
that  the  grantor  positively  refused  to  have  a 
physician  or  to  take  any  medicine,  and  that 
appellant  frequently  urged  her   to  do   so. 


Ritchie,  a  witness  unfriendly  to  appellant, 
testified  to  the  same  effect  The  last  two 
witnesses  named  and  another  testify  that 
the  grantor  herself  told  them  on  several  oc* 
casions  that  appellant  wanted  her  to  reside 
with  him  at  his  home,  but  that  she,  for  rea- 
sons stated,  preferred  to  remain  at  her  own 
house. 

After  his  wife's  death,  appellant  interposed 
no  objection  to  Bessie  Will  and  another,  who 
testify  for  appellees,  taking  possession  of  the 
articles  of  personalty  which  she,  during  the 
last  two  days,  in  fact,  during  the  last  hours, 
of  her  life,  indicated  that  it  was  her  desire 
they  should  have;  and  without  discrediting 
the  honesty  and  intelligence  of  these  wit- 
nesses it  could  not  be  supposed  that  they 
would  have  entertained  the  idea  of  receiving 
such  benefactions  at  the  hands  of  one  whose 
condition  was  such  as  to  preclude  either  in- 
telligence or  freedom  of  action  in  their  be- 
stowal. As  appellant,  sole  distributee  of 
these  articles,  voluntarily  released  them  in 
accordance  vrlth  the  mere  verbal  expressions 
of  the  desire  of  his  wife  to  these  parties.  It 
strongly  militates  against  appellees'  theory 
that  he  was  animated  by  a  desire  to  appro- 
priate to  himself  the  property  of  his  wife, 
regardless  of  her  own  will  and  purpose. 

In  our  view  of  the  evidence,  it  not  only 
shows  that  the  grantor  was  mentally  capable 
of  executing  the  conveyance  in  question,  but 
that  this  capable  grantor,  in  making  th^  con- 
veyance, acted  of  her  own  free  will,  and 
was  actuated  by  no  motive  other  than  her 
own  purpose  and  design.  Therefore,  the  de- 
cree appealed  from  will  be  reversed  and  an- 
nulled, and  this  court  will  enter  the  decree 
that  the  circuit  court  should  have  entered, 
dismissing  appellees'  bill,  with  costs  to  ap- 
pellant 

Reversed. 
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PURDOM  NAVAL  STORES  00.  v.  KNIGHT. 

(Supreme  Court  of  Georgia.    Nov.  16,  1907.) 

1.  Licenses  —  Ttjbpentinb  —  Deeds  — Con - 
STBUCTION— "Seasons." 

A  deed  grranting  the  right  to  work  grow- 
ing trees  in  this  state  for  turpentine  purposes, 
which  provides  that  **the  said  timber  is  to  be 
boxed  during  the  season  of  1905  or  1906,"  and 
that  "the  said  right  for  turpentine  purposes  is 
to  run  for  a  period  of  four  years  from  tne  time 
each  lot  is  boxed/'  must  be  construed  in  con- 
nection with  section  496  of  the  Penal  Code  of 
1895  of  this  state.  So  construed,  the  boxing 
season  of  1905  commences  November  15,  1905, 
and  ends  March  15,  1$H)6,  and  is  separate  and 
distinct  from  the  boxing  season  of  1906,  which 
begins  November  15,  1906,  and  ends  March  15, 
1907. 

(a)  Where  the  grantee  was  engaged  in  boxing 
trees  between  the  let  day  of  January  and  the 
15th  day  of  March,  1907,  he  was  within  the 
terms  specitied  in  his  lease,  and  could  not  be 
enjoined  upon  the  ground  that  his  time  for  box- 
ing had  expired. 

(b)  The  period  for  boxing  was  restricted  to  the 
seasons  of  1905  and  1906,  and  no  trees  could 
be  worked  except  those  which  were  boxed  during 
those  seasons. 

(c)  The  plaintifE  having  set  forth  in  his  peti- 
tion the  contract,  and  having  alleged  facts  mak- 
ing it  affirmatively  appear  that  the  boxing  com- 
plained of  was  within  the  term  specified  in  the 
lease,  the  petition  was  open  to  general  demurrer. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  7,  p.  6376.] 

2.  Writ  of  Erbor— Scope  of  Review. 

Where,  upon  the  interlocutory  hearing  of 
an  injunction  had  after  the  appearance  term  of 
the  case,  the  judge  overruled  a  general  demurrer 
to  the  petition  and  granted  an  injunction,  and 
the  defendant  by  direct  bill  of  exceptions  assigned 
error  upon  each  ruling  within  20  days  after  the 
rendition  of  the  judgment  complained  of,  and 
the  bill  of  exceptions  was  filed  more  than  90 
days  before  the  next  term  of  the  Supreme  Court, 
it  is  within  the  power  of  the  court  at  the  call 
of  the  docket  for  "fast"  writs  to  review  both 
rulings  of  which  complaint  is  made. 

(a)  In  view  of  the  construction  given  the  con- 
tract as  expressed  in  the  first  headnote,  the  judge 
committed  error  in  overruling  the  general  de- 
murrer and  also  in  granting  tne  injunction. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
▼ol.  3,  Appeal  and  Error,  §  8307.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Berrien  Coun- 
ty;   R.  G.  Mitchell,  Judge. 

Action  by  W.  C.  Knight  against  the  Pup- 
dom  Naval  Stores  Company.  An  order  was 
entered  overruling  a  demurrer  to  the  bill 
and  granting  an  injunction,  and  defendant 
brings  error.    Reversed. 

W.  C.  Knight  instituted  suit  against  the 
Pnrdom  Naval  Stores  Company,  seeking  to 
enjoin  that  company  from  boxing  and  work- 
ing the  pine  trees  on  certain  described  land 
for  turpentine  purposes.  It  was  alleged  in 
the  petition  that  the  defendant  was  attempt- 
ing to  box  and  work  the  trees  under  and  by 
virtue  of  authority  of  a  certain  grant  pre- 
viously made  by  W.  C.  Knight,  the  plaintiff, 
to  the  defendant,  wherein  it  was  provided, 
among  other  things,  that  "the  said  timber  is 
to  be  boxed  during  the  season  of  1905  or 
1906,"  and  that  "said  right  for  turpentine 
purposes  is  to  run  for  a  p^iod  of  four  years 
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from  the  time  each  lot  is  boxed."  It  was 
further  alleged  that  the  defendant  had  not 
previously  entered  upon  the  lands  for  the 
purpose  of  boxing  them,  but  that  on  the  12th 
day  of  February,  1907,  an  entry  was  made  by 
the  defendant  for  the  purpose  of  boxing  and 
commencing  to  work  and  box  the  trees  and 
continuing  the  same  for  a  period  of  four 
years  thereafter.  It  was  further  alleged  that 
this  entry  was  not  authorized  for  the  rea- 
son that  the  time  specified  in  the  lease  at 
which  the  Purdom  Company  should  com- 
mence boxing  bad  expired  on  the  last  day  of 
December,  1906.  This  was  the  only  conten- 
tion made  by  the  plaintiff  directed  against 
the  right  of  the  defendant  to  box  the  trees 
for  turpentine  purposes.  The  defendant  filed 
a  general  demurrer  and  answer.  After  the 
appearance  term  of  the  court,  there  was  an 
Interlocutory  hearing.  At  such  hearing  the 
judge  overruled  the  defendant's  demurrer, 
and  granted  an  injunction.  The  defendant 
excepted  to  the  order  overruling  the  demur- 
rer, and  likewise  to  the  order  granting  the  In- 
junction, and  assigned  error  upon  each  ruling. 

Hendricks  &  Christian,  for  plaintiff  in  er- 
ror.   Buie  &  Knight,  for  defendant  in  error. 

ATKINSON,  J.  1.  From  the  statement  of 
facts,  it  will  be  readily  seen  that  the  con- 
trolling question  is  upon  the  construction  of 
the  contract.  If  it  aflarmatively  appears 
from  the  petition  that  the  defendant  did  not 
overreach  the  terms  pf  the  contract,  the 
plaintiff  would  have  no  right  to  the  injunc- 
tion, and  a  general  demurrer  should  receive 
favorable  consideration.  In  fixing  the  date 
at  which  the  term  should  begin,  the  parties 
stipulated  for  no  definite  day,  but  provided 
that  the  time  should  begin  **at  the  time  each 
lot  is  boxed,"  and  provided  that  the  timber 
'*ls  to  be  boxed  during  the  season  of  1905 
or  1906."  The  word  "season"  is  not  limited 
to  one  day,  but  contemplates  a  longer  time. 
Cases  are  cited  in  Words  &  Phrases,  vol.  7, 
p.  6376,  which  construe  the  meaning  of  the 
word  "season."  In  the  present  case  the  par- 
ties stipulated  that  the  boxing  should  be  ac- 
complished either  during  the  season  of  1905 
or  during  the  season  of  1906.  The  Purdom 
Company  was  at  liberty  to  box  upon  any 
date  during  either  season.  There  are  In- 
stances, as  will  be  observed  from  examina- 
tion of  the  cases  referred  to  in  Words  & 
Phrases,  supra,  where  the  word  "season"  is 
not  defined  by  law.  In  all  such  Instances 
it  is  proper  to  consider  evidence  to  ascertain 
the  limit  of  time  expressed  In  a  given  sea- 
son; but  the  case  now  under  review  contem- 
plates the  season  for  the  boxing  of  trees  for 
turpentine  purposes  and  the  period  within 
which  that  can  be  done  is  fixed  by  statute. 
Being  fixed  by  statute,  the  court  knows  as  a 
matter  of  law  the  particular  time  contem- 
plated by  the  use  of  the  word  "season"  as 
employed  in  this  case  and  may  deal  with 
it  on  demurrer.  Pen.  Code  1895,  8  496,  pro- 
vides:   "Any  person  who  shall  cut  turpentine 
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boxes  at  any  other  season  of  the  year  than 
from  the  fifteenth  of  November  to  the  fif- 
teenth of  March,  on  bis  own  land  or  the  land 
of  another,  shall  be  guilty  of  a  misdemeanor. 
The  fine  shall  be  paid  over  to  the  county 
treasurer."  It  is  thus  made  a  penalty  by 
statute  to  box  trees  for  turpentine  purposes 
at  any  other  time  than  between  the  dates 
of  the  15th  of  November  of  one  year  and  the 
15th  of  March  of  the  succeeding  year.  By 
making  it  unlawful  to  box  at  any  other  time, 
the  statute  necessarily  fixes  the  limit  of  the 
boxing  season.  Therefore,  when  reference  is 
made  to  the  boxing  season,  as  in  the  present 
case,  the  parties  can  be  understood  to  refer 
to  no  other  time  than  that  wherein  they  are 
permitted  by  law  to  box.  The  word  ••sea- 
son," as  used  in  the  contract,  has  a  definite 
meaning,  so  made  by  statute.  The  contract 
must  be  construed  in  the  light  of  the  stat- 
ute, and  it  will  be  conclusively  presumed 
that,  by  the  use  of  the  word  ••season"  the 
parties  contemplated  the  period  of  time  fixed 
by  statute  during  which  it  is  lawful  to  box. 
Under  this  view,  a  season  will  begin  in  one 
caloidar  year  and  end  In  the  succeeding 
year.  But  the  time  is  continuous.  There  is 
no  break.  When  reference  is  made  to  the 
season  of  1005,  the  entire  season  is  contem- 
plated. So,  when  It  was  provided  that  the 
Purdom  Company  should  box  during  the  sea- 
son of  1905,  that  company  was  entitled  to 
box  for  a  whole  season.  The  right  could  not 
be  restricted  to  the  period  hitervening  be- 
tween November  15,  1905,  and  the  end  of  the 
year,  because  that  would  deprive  the  com- 
pany of  the  remaining  2%  months  of  the 
season  in  which  the  boxing  was  authorized 
by  law  to  be  done.  That  would  altogether 
defeat  the  Intention  of  the  parties  who  had 
contracted  for  a  full  season.  The  same  may 
be  said  with  respect  to  the  season  of  1906. 
We  may  therefore  safely  conclude  that,  in 
view  of  the  statute,  the  parties  while  con- 
tracting contemplated  that  the  season  of  1905 
would  commence 'on  the  15th  day  of  Novem- 
ber of  that  year  and  end  on  the  15th  day  of 
March,  1906,  and  that  the  season  of  1906 
would  commence  on  the  15th  day  of  Novem- 
ber of  that  year  and  end  on  the  15th  day  of 
March,  1907.  The  use  of  the  disjunctive 
**or"  emphasized  the  fact  that  the  parties 
contemplated  the  two  seasons  separately. 
Having  provided  that  the  boxing  should  be 
done  during  either  season,  the  Purdom  Ck>m- 
pany  had  all  or  any  part  of  either  season 
in  which  to  box.  After  boxing  the  trees, 
the  company  had  the  right  for  the  full  term 
of  four  years  thereafter  to  otherwise  work 
for  turpentine  purposes  the  trees  which  were 
actually  boxed  during  that  season,  but  not 
any  other  trees.  The  Intention  is  clear  from 
the  mandatory  language,  "the  said  timber  is 
to  be  boxed  during  the  season  of  1905  or 
1906,"  that  no  boxing  was  to  be  done  there- 
after. The  plalntifTs  petition  sets  forth  the 
contract  in  full,  and  aflirmatively  shows  all 
that  has  been  stated,  and,  moreover,  affirm- 


atively shows  that  the  defendant  entered  the 
premises  for  the  purpose  of  boxing  the  trees 
at  a  date  prior  to  the  15th  day  of  March, 
1907,  during  the  boxing  season  of  1906  and 
at  a  time  when  such  entry  was  authorized 
under  the  lease.  It  therefore  affirmatively 
appears  from  the  plaintiff's  declaration  that 
the  defendant  was  clearly  within  its  rights 
when  it  undertook  to  box  the  trees  for  the 
prevention  of  which  the  injunction  was 
sought.  The  petition  setting  forth  all  of  this 
alleged  no  cause  of  action  against  the  de- 
fendant and  the  defendant's  general  demur- 
rer should  have  been  sustained,  and  the  court 
should  have  refused  to  enjoin  the  defendant 
from  boxing  the  trees. 

2.  The  hearing  was  had  after  the  return 
term  of  court  had  arrived.  The  demurrtf 
was  therefore  ripe  for  determination.  The 
presiding  Judge  heard  it;  and  no  point  was 
made  as  to  the  time  and  place  when  it  was 
heard  and  determined,  but  exception  was  tak- 
en to  the  merits  of  the  ruling.  The  applica- 
tion for  injunction  was  also  heard  and  de- 
cided. A  bill  of  exceptions  was  filed  which 
complained  of  both  rulings,  and  assigned  er- 
ror on  each.  The  bill  of  exceptions  was  cer- 
tified and  filed  in  the  office  of  the  clerk  of 
the  superior  court  more  than  30  days  before 
the  beginning  of  the  next  term  of  the  Su- 
preme Oourt  It  stated  that  it  was  tendered 
in  20  days  from  the  decisions  complained  of; 
but  the  time  of  certification,  service^  and  fil- 
ing was  such  that  it  might  have  been  treated 
either  as  a  -fast"  writ  under  Civ.  Code  1895» 
f  5540,  relating  to  the  grant  of  injunction,  or 
an  ordinary  writ  under  Olv.  Code  1895,  I 
5539,  relating  to  the  ruling  on  the  demurrer. 
It  was  here  in  due  season  to  be  heard  at 
the  present  term  of  this  court  either  way. 
Whether  It  should  be  heard  speedily  or  wait 
for  the  arrival  of  the  circuit  to  which  it  be- 
longed was  rather  a  technical  matter  of  dock- 
eting than  a  matter  of  substance.  Under 
these  facta,  we  have  allowed  the  case  to  be 
heard  with  ••fast  writ"  cases;  but  there  is  no 
reason  why  the  entire  merits  should  not  be 
determined.  Indeed,  the  two  exceptions  in- 
volved are  controlled  by  one  point  of  law. 
To  decide  one  determines  the  other.  This 
presents  a  stronger  case  for  deciding  the  law 
controlling  the  demurrer  than  that  of  Jordan 
V.  Kelly,  63  Ga.  437. 

We  hold  that  the  grant  of  the  injunction 
was  erroneous  and  so  likewise  was  the  order 
overruling  the  demurrer. 

Judgment  reversed.    All  the  Justices 
cur. 


CI  Oa.  App,  ]fi9) 
MAYOB,  ETC.,  OV  CITY  OP  AMBBIGU8  v. 

TOWEB.    (No.  577.) 
(Court  of  Appeals  of  (Seorgia.    Nov.  27,  1907.) 

L   MtTNIOIPAL    COBPOBATTONS— STBEKT    GBADB 

—Chan  OB— Damages— Evidence. 

In  a  suit  against  a  municipality  for  dam- 
ages resulting  to  abutting  property  by  raising 
the  grade  of  the  street  in  front  of  the  property, 
testimony  as  to  the  value  of  other  abutting  lots 
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liefon  and  since  the  chancre  in  the  grade  of  the 
•treet  would  be  relevant,  but  testimony  that  a 
similar  claim  for  damages  to  other  abutting 
property  had  been  settled  would  not  be  relevant. 
Hurt  T.  City  of  AUanta,  100  Ga.  274,  28  & 
B.  66. 

2.  Btidbncb  —  Opihzoh  —  Market  Valux  — 
gompet^nct. 

On  the  question  of  market  value  before 
and  since  the  change  in  the  grade  of  the  street, 
any  one  possessing  sufllcient  knowledge  or  in- 
formation may  express  his  opinion.  Wharton 
on  Ev.  {§  255,  449;  Central  Railroad  Co.  ▼. 
Skellie,  88  Ga.  693,  12  S.  E.  1017. 

SBd.  Note.— For  cases  In  point,  see  Cent  Dig. 
.  20,  Evidence,  H  2217,  227d.] 

S.  MlTNICiPAL    COBPOBATIOIVS— StBEET    GBADB 

— Change— DAiiAGEs-^EviDBNCB—PannoN. 
A  petition  of  abuttine  property  owners 
to  the  mayor  and  council  asking  that  the  grade 
of  the  street  be  changed  is  not  relevant  testi- 
mony in  a  suit  brought  by  one  not  a  partv  to 
sQch  netition  for  damages  alleged  to  have  been 
caused  to  property  abutting  on  said  street  by 
the  change  of  the  grade  thereof.  That  all  the 
abutting  property  owners,  except  the  one  whose 
property  is  alleged  to  have  been  damaged  by  the 
change  in  the  grade,  wanted  the  change  made, 
furnishes  no  reason  why  the  one  should  not  be 
compensated,  if,  in  fact,  his  property  was  so 
damaged ;  nor  could  the  wishes  of  all  the  others 
affect  the  rights  of  the  one,  or  in  any  manner 
illustrate  the  question  of  damage  between  him 
and  the  municipality. 

4.  Tetal— Evidence— Remarks  or  Judge. 

That  the  court  in  ruling  on  the  admissibil- 
ity of  testimony  stated  *'that  he  would  overrule 
the  objection,  as  he  had  admitted  other  evidence 
in  tile  same  line,  but  that  he  thought  there 
had  been  brought  much  evidence  into  the  case 
that  had  no  bearing  or  relevancy  to  the  issue," 
was  not  a  disparagement  of  the  testimcmy  ad- 
mitted, and  did  not  tend  to  destroy  the  value 
of  such  admitted  testimony  in  the  minds  of  the 
jurors. 

5.  MuiflOIPAI.   COEPOBATIONB— STBEET    ObADB 

*-<?hange-^Dahage8— Evidence— Vebdict. 
The  evidence  fully  warranted  the  verdict. 
(Syllabua  by  the  Court) 

Error  from  City  Court  of  Americas;  O.  B. 
Crisp,  Judge. 

Action  by  M.  B.  Tower  against  the  mayor, 
etc.,  of  city  of  Americas.  From  a  judgment 
for  plaintiff,  defendant  brings  error.  Af* 
firmed. 

Lane  Maynard  ft  Hooper,  fbr  plaintiff  In 
error.  Shlpp  ft  Sheppard  and  J.  A.  Hlzon, 
for  defendant  in  error. 

Hllil^  a  J.    Jadgment  affirmed. 


CS  Ga.  App.  146) 

JENKINS  v.  STATE.  (No.  782.) 

(Coort  of  Appeals  of  Georgia.  Nov.  25,  1907.) 

1.  HoiaoiDE  —  Shooting  at  Anotheb— Pbi* 

VKRTIRG  ABBEST^AS8AUI.T  AND  BATTEBT. 

Generally  it  is  hot  murder,  but  manslaugh- 
ter, to  kill  an  officer  or  another  person  to 
prevent  an  illegal  arrest  Consequently  shooting 
mn  officer  without  killing  him,  if  done  to  prevent 
an  illegal  arrest,  is  prima  facie  not  an  as- 
sault with  intent  to  murder,  but  the  statutory 
crime  of  shooting  at  another  as  defined  in  Pen. 
Code  1896,  f  118,  or  assault  and  battery. 
Whether  the  person  whose  rights  are  thus  in- 
vaded is  guilty  of  anv  offense  depends  upon  the 
facts  of  the  particular  case.  If  the  force  of 
reaistanee  is  not  in  excess  of  the  force  of  in- 


vasion, and  b  used  solely  for  the  purpose  of  pre- 
vention, no  offense  is  committed. 

[Ed.  Note.^For  cases  in  point,  see  Gent.  Dig. 
vol.  26,  Homicide,  §§  79,  115.] 

2.  Asbest  —  Legautt  —  GiTT   Oedinances  — 

Wabrants— Evidence. 

The  fact  that  a  city  charter  contains  no 
provision  for  the  issuance  of  warrants  for  vio- 
lations of  municipal  ordinances  is  not  relevant 
or  material  in  determining  the  legality  of  an 
arrest  for  such  violation,  and  it  was  error  to 
admit  such  testimony,  and  to  instruct  the  jury 
that  this  omission  could  be  considered  by  them 
in  determining  the  legality  of  such  arrest.  The 
fact  that  the  Legislature  has  not  authorized  a 
municipality  to  issue  warrants  for  offenders  ^ 
against  city  ordinances  affords  no  excuse  for  il- 
legally depriving  a  citizen  of  his  right  of  per- 
sonal liberty.  The  legality  of  an  arrest  in  such 
cases  is  to  be  determined  by  the  provisions  of 
Pen.  Gode  1895,  S  896,  which  "is  appiicable  alike 
to  state  and  municipal  arresting  officers." 

[Ed.  Note.-— For  cases  in  point,  see  Gent.  Dig. 
vol.  4,  Arrest,  f  144.] 

S.  Homicide—Shootino  at  Anothee— Resist- 
ing Abrest— Defenses— Instbuctions. 
Where  the  defense  set  up  was  lawful  re- 
sistance to  an  illegal  arrest,  the  law  of  self- 
defense  was  -not  alone  applicable.  The  court 
should  have  instructed  the  jury  as  to  the  right 
of  the  defendant  to  resist  an  attempt  to  arrest 
him  illegally,  and  not  merely  his  riebt  to  defend 
himself  against  an  attempt  b^  violence  or  sur- 
prise to  commit  a  felony  on  his  person. 
4.  Sake— Included  Offenses— I nstbuctions. 
On  a  trial  for  assault  with  intent  to  murder, 
an  instruction  that  left  it  optional  with  the 
jury  to  convict  the  defendant  of  that  offense  or 
of  shooting  at  another  not  in  self-defense,  al- 
though they  might  believe  that,  if  death  had  re- 
sulted, the  offense  would  have  been  manslaugh- 
ter, was  erroneous.  If  death  had  resulted  and 
the  offense  would  have  been  manslaughter,  death 
not  resulting,  the-  offense  would  have  been  shoot- 
ing at  another  not  in  self-defense  or  assault  and 
battery. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  26,  Homicide,  8  610.] 

(Syllabus  by  the  Gourt.) 

Srror  from  Superior  Gourt,  Lowndes  Goun- 
ty;   R.  G.  Mitchell,  Judge. 

King  Jenkins  was  convicted  of  assault  with 
intent  to  murder,  and  be  brings  error.  Re- 
versed. 

"^   Granford  ft  Wilcox,  for  plaintiff  in  error. 
W.  EL  Thomas,  Sol.  Gen.,  for  the  State. 

HILL,  G.  J.  King  Jenkins  wbb  convicted 
of  the  crime  of  assanlt  with  Intent  to  murder 
on  substantially  the  following  evidence:  On 
December  28,  1906,  Preasley  and  Mclntyre, 
two  policemen  of  the  dty  of  Valdosta,  while 
on  duty,  heard  the  report  of  firecrackers  from 
the  direction  of  a  negro  barroom.  They  went 
to  this  barroom  to  investigate,  and  Pressley 
entered.  He  found  the  defendant  in  there 
with  several  other  negroes,  playing  pool. 
The  officer  told  the  negroes  not  to  fire  any 
more  crackers,  as  it  was  against  a  city  or- 
dinance. The  defendant  replied,  'The  man 
that  done  that  has  gone  out,"  and  the  officer 
said,  '*I  don't  want  any  more  of  it,"  and 
started  away.  He  was  called  back  Into  the 
barroom  by  the  bartender,  but  for  what  pur- 
pose does  not  appear.  When  be  got  back 
Into   the  barroom,   he  again  spoke  to  the 
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negroes,  telling  fhem  that  he  did  not  want 
any  more  cannon  crackers  thrown  ont  on 
the  street,  that  it  was  against  the  ordinance, 
and  they  must  stop  it  The  defendant  again 
said,  "The  man  that  shot  the  cannon  crackers 
has  gone  out,"  whereupon  the  fgllowing  col- 
loquy, according  to  the  policeman,  took  place 
between  him  and  the  defendant:  **!  said,  'I 
have  heard  enough  from  you,  be  qulef ;  and 
he  kept  on  talking.  I  said,  'If  you  don't  dry 
up,  I  will  put  you  in  the  lockup';  and  he 
said,  'You  won't  carry  me  nowhere';  and  I 
said,  I  will  show  you.'"  The  officer  took 
hold  of  the  defendant,  and  he  endeavored  to 
Jerk  loose.  During  the  struggle  between 
these  two,  the  other  policeman  came  in  and 
caught  hold  of  the  defendant  and  the  pistol 
fired,  the  bullet  going  through  the  coat  of  the 
latter  officer  and  striking  his  badge,  going 
partly  through  it,  but  inflicting  no  wound. 
Pressley  said  that  he  struck  the  defendant 
over  the  head  with  his  club  l)efore  Mclntyre 
came  in ;  that  he  did  not  see  the  pistol  in  the 
hand  of  the  defendant  until  after  it  was  fired. 
Hclntyre  testified  that  he  heard  the  defend- 
ant say,  "I'll  go  with  you  nowhere,"  and, 
stepping  up  to  the  door,  he  saw  the  defendant 
'•resisting  arrest  and  fighting  Pressley,"  but 
he  saw  nothing  In  his  hand  at  this  time. 
"When  I  got  close  to  him,  I  saw  him  draw  his 
pistol  (I  do  not  know  from  where),  and  try 
to  shoot  Pressley.  When  he  drew  it,  I  jump- 
ed at  him,  and  grabbed  the  gun.  I  had  my 
hand  on  the  cylinder,  and  kept  it  from  revolv* 
ing  for  a  while,  but  in  the  tussle  I  loosed  up 
on  it  in  some  way.  He  was  trying  to  get  it 
on,  and  I  was  trjring  to  keep  it  off.  I  could 
not  wring  it  out  of  his  hand.  He  was  trying 
to  shoot  me.  The  pistol  fired,  and  I  wrung 
it  out  of  his  hand."  Pressley  was  trying  to 
arrest  the  negro,  who  was  pulling  back  and 
telling  him  that  he  would  not  go  with  him 
anywhere.  The  defendant  was  beaten  over 
the  head  by  both  officers,  and  was  bloody 
when  finally  arrested.  There  was  no  war- 
rant for  the  arrest  of  the  defendant,  and  no 
evidence  that  he  had  violated  any  city  or-' 
dinance  or  had  committed  any  ofiFense. 
Pressley  testified:  "I  arrested  him  for  im- 
pudence. He  gave  me  back  talk,  and  it  ap- 
peared that  he  wanted  to  pick  a  fuss  out  of 
me.  I  did  not  arrest  him  for  shooting  fire- 
crackers, and  that  had  nothing  to  do  with 
the  arrest.  I  had  no  warrant  for  King  Jen- 
kins, nor  did  I  try  to  get  one  for  him." 
There  was  no  evidence  of  a  city  ordinance 
forbidding  the  shooting  or  firing  of  crackers, 
and  only  the  officer's  statement  that  there 
was  such  ordinance.  We  do  not  think  the 
existence  of  such  ordinance  material  under 
the  state's  evidence  that  the  arrest  was  not 
for  a  violation  of  any  ordinance,  but  be- 
cause of  "impudent"  talk  to  the  arresting  of- 
ficer. The  defendant  relied  for  his  defense 
upon  the  facts  proved  by  the  state  that  he 
had  committed  no  offense  either  against  the 
state  or  city,  and  that  there  was  an  attempt 
to  arrest  him  without*  a  warrant*  claiming 


that  he  shot  in  resistance  to  this  illega) 
arrest  in  which  both  officers  participated,  and 
that  he  used  no  more  force  than  was  neces- 
sary to  resist  such  illegal  arrest  and  clubbing, 
as  he  had  a  legal  right  to  do.  The  theory  of 
the  prosecution  was  that  the  defendant  drew 
a  pistol  from  his  person  where  he  had  it  con- 
cealed, and  was  attempting  to  shoot  Pressley 
with  it;  that  both. acts  were  offenses  against 
the  law,  and  Mclntyre  was  justifiable  under 
these  circumstances  in  ''laying  his  hands  on 
the  pistol,"  and  in  preventing  the  shooting  of 
his  brother  officer,  and,  that  this  being  justi- 
fiable, the  defendant's  act  in  shooting  him 
amounted  to  an  assault  with  intent  to  mur- 
der. 

L  The  law  of  arrest  without  a  warrant 
has  been  so  clearly  and  exhaustively  enunciat- 
ed by  Mr.  Justice  E}vans  in  Porter  v.  State, 
124  Ga.  297,  52  S.  E.  283,  2  L.  R.  A.  (N.  S.) 
730,  as  to  make  any  further  discussion  of  the 
subject  unnecessary  and  profitless.  It  must  be 
conceded  that  the  arrest  or  attempted  arrest 
of  the  defendant  by  the  policeman  Pressley 
was  unauthorized  and  illegal.  While  "im- 
pudence" is  sometimes  sufficient  provocation 
to  anger,  it  can  never  furnish  justification 
to  an  officer  of  the  law  for  depriving  a  citi- 
zen of  his  sacred  right  of  liberty.  If  in  re- 
sisting such  illegal  arrest  by  Pressley  the 
defendant  had  shot  and  killed  him,  his  of- 
fense would  not  have  been  more  than  man- 
slaughter. Where  an  officer  attempts  ille- 
gally to  arrest  a  person,  and  such  attempt  Is 
resisted,  and  the  officer  is  killed  in  the  at- 
tempt, the  killing  is  extenuated  from  mur- 
der to  manslaughter.  This  principle  has 
come  down  to  us  unchanged  from  the  birth 
of  personal  liberty,  and  will  so  continue  un- 
til its  death.  1  East,  P.  Gr  310 ;  1  Russ.  on 
Crimes,  798,  803;  1  Wharton,  Grim.  Law, 
f  414.  Mr.  Ghief  Justice  Bleckley,  in  Thomas 
V.  State,  91  Ga.  206,  18  S.  E.  805,  says:  "C}en- 
erally  it  is  not  murder,  but  manslaught^, 
to  kill  an  officer  or  other  person  to  prevent 
an  illegal  arrest.  •  •  •  Consequently  shoot- 
ing at  an  officer  without  killing  liim,  if  done 
to  prevent  an  illegal  arrest,  is  prima  fade 
not  an  assault  with  intent  to  murder,  but  the 
statutory  crime  of  shooting  at.  another  de- 
scribed in  section  4370  of  the  Code  [of  1882]." 
And  see  Porter  v.  State,  124  Oa.  297,  62  S. 
E.  283,  2  L.  R.  A.  (N.  S.)  730;  Groom  v.  State. 
85  Ga.  718,  11  S.  B.  1035,  21  Am.  St  Rep.  179; 
Williford  V.  State,  121  Ga.  176.i  Of  course, 
although  the  arrest  be  Illegal,  If  the  killing 
is  prompted  by  personal  malice  against  the 
officer,  and  not  in  resistance  to  the  arrest,  it 
would  be  murder.  Hawley's  Law  of  Arrestt 
56.  Under  the  facts  in  this  case,  the  de- 
fendant might  have  been  justifiable  in  shoot- 
ing the  policeman  Pressley,  who  was  not 
only  attempting  to  arrest  him  illegally,  but 
was  beating  him  over  the  head  with  his  clulx 
This  would  depend  upon  the  character  of 
the  club,  the  extent  of  the  beating,  and  the 
apparent  danger  to  defendant's  life. 

2.  The  state  contended  that  the  arrest  of 
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the  defendant  for  a  violation  of  a  city  or- 
dlnance  without  a  warrant  was  legal  bteause 
there  was  no  provision  in  the  city  charter  for 
the  Issnance  of  warrants  for  violations  of 
mnnicipal  ordinances.  The  court  permitted 
the  introduction  of  evidence  to  show  that 
there  was  no  such  provision  in  the  charter, 
and  in  his  charge  instructed  the  jury  that 
they  might  consider  this  omission  in  the 
charter  in  connection  with  the  circumstances 
surrounding  the  arrest  in  determining  wheth- 
er the  arrest  of  the  defendant  was  lliegaL 
The  testimony  on  this  subject  was  admitted 
over  the  objection  of  the  defendant,  and  its 
admission  is  one  of  the  errors  assigned.  The 
admission  of  this  testimony  was  erroneous 
for  two  reasons:  First,  it  was  not  relevant 
to  the  issues,  it  not  being  claimed  that  the 
defendant  had  violated  any  city  ordinance, 
or  that  his  arrest  was  for  any  violation  or 
suspected  violation  of  any  ordinance;  and, 
secondly,  the  fact  that  the  charter  of  the  city 
did  not  authorize  a  warrant  for  the  violation 
of  a  city  ordinance  was  a  matter  which  nei- 
ther the  jury  nor  the  court  could  properly 
consider  in  determining  the  legality  of  the 
arrest  As  Mr.  Justice  Ehrans  says  in  Por- 
ter V.  State,  124  Oa.  Sk)3,  52  S.  B.  286,  2 
li.  B.  A.  (N.  8.)  7S0,  In  discussing  the  ef- 
fect of  a  failure  by  the  Legislature  to  make 
provision  in  charters  <^  towns  and  cities 
for  the  Issuing  of  warrants  for  the  appre- 
hension of  offenders  against  municipal  or- 
dinances: "If  this  be  true  in  point  of  fact, 
then  the  effect  of  such  omission  would  be^ 
not  to  abrogate  the  general  law  on  the  sub- 
ject of  arrest,  or  to  deprive  the  citizen  in  any 
measure  of  his  right  of  personal  liberty,  but 
to  afford  the  municipality  no  means  of  bring- 
ing, the  offender  to  account  other  than  thos^ 
for  which  the  general  law  makes  provision." 
For  the  same  reasons  that  made  this  testi- 
mony inadmissible,  the  court  committed  error 
in  charging  the  jury  on  the  subject  As  we 
have  stated,  we  do  not  think  the  question  of 
the  legality  of  the  defendant's  arrest  was  an 
lasue  in  the  case  at  all  in  view  of  the  definite 
statement  of  the  arresting  ofiicer;  but  we 
axe  sure  that,  if  such  fact  was  in  issue,  the 
court  should  have  given  to  the  jury,  as  the 
legal  test  by  which  to  determine  this  ques- 
tion, section  806  of  the  Penal  Code  of  1896, 
which  ''is  applicable  alike  to  state  and  mu- 
nicipal officers."    Porter  v.  State,  supra. 

&  If  the  arrest  or  attempted  arrest  by  Offi- 
cer Pressley  was  wholly  unwarranted  and  il- 
legal, and  the  defendant  under  the  law  had 
the  right  to  resist  by  the  use  of  necessary 
preventive  force,  and  if  the  killing  of  thi« 
officer  by  him  in  the  exercise  of  such  nec- 
oflonry  preventive  force  could  not  have  been 
a  greater  offense  than  voluntary  manslaugh- 
ter, the  question  next  arises  as  to  his  rights 
mder  the  facts  in  shooting  Officer  Mdntyre. 
If,  when  Mdntyre  came  Into  the  barroom, 
he  saw  his  comrade  engaged  in  a  struggle 
with  the  defendant  "who  had  a  pistol  in  his 
hand  and  was  endeavoring  to  shoot  the  offi- 
cer," it  was  his  duty  to  interfere  and  pre- 


vent the  successful  use  of  the  pistol  without 
regard  to  the  merits  of  the  difficulty  between 
Preesl^  and  the  defendant  Mdntyre  re- 
quired no  warrant  to  arrest  the  defendant 
for  apparently  some  offense  was  about  to 
be  committed  in  his  presence.  If,  however, 
the  defendant  at  the  time  he  shot  Mdntyre 
believed,  and  the  facts  as  they  then  appeared 
to  him  reasonably  justified  his  belief,  that 
Mdntyre  was  assisting  Pressley  in  accom- 
plishing his  illegal  arrest,  he  would  have  bad 
the  same  right  of  resistance  to  the  apparent- 
ly unlawful  act  of  Mdntyre  that  he  had  to 
the  actually  unlawful  conduct  of  Pressley. 
This  theory  of  the  defense  arose  from  the 
facts,  and  should  have  been  submitted  to 
the  consideration  of  the  jury.  In  the  ex- 
cerpts from  the  charge  set  out  In  the  twelfth 
and  fourteenth  grounds  of  the  motion  for 
new  trial  on  which  error  is  assigned  the  con- 
tention of  the  defendant  that  he  shot  Police- 
man Mdntyre  "in  good  faith,  honestly  be- 
lieving, and  was  authorized  by  the  circum- 
stances to  believe,  that  the  policeman's  pur- 
pose in  seizing  his  weapon  and  undertaking 
to  disarm  him  was  to  assist  the  other  officer 
in  making  an  illegal  arrest  and  therein 
wrongfully  deprive  him  of  his  liberty,"  seems 
to  have  been  ignored.  The  court  treated  the 
case  as  one  of  self-defense,  and  not  one  of 
lawful  resistance  to  an  Illegal  arrest  The 
law  of  self-defense  was  applicable  to  that 
part  of  the  evidence  which  indicated  that 
both  ofiOLcers  were  using  their  clubs  against 
the  defendant  and  was  properly  given  in 
charge,  but  we  are  clear  that  the  controlling 
question  under  the  facts  was  lawful  resist- 
ance to  Illegal  arrest  and  the  defendant  was 
entitled  to  have  his  defense  as  to  this  ques- 
tion submitted  to  the  jury. 

4.  The  fifteenth  ground  in  the  motion  for 
new  trial  complains  of  the  following  charge: 
"If  you  believe  that  it  would  have  been  vol- 
untary manslaughter.  Instead  of  murder, 
why,  then,  the  defendant  could  not  be  con- 
victed of  an  assault  with  intent  to  murder, 
but  you  would  inquire  whether^  or  not  it 
would  have  been  an  assault  and  battery,  or 
shooting  at  another,  not  in  his  own  defense. 
Then  you  will  inquire  if  it  would  have  been 
voluntary  manslaughter  whether  you  will 
find  him  guilty  of  shooting  at  another,  or  an 
assault  with  Intent  to  murder."  The  error 
in  the  latter  part  of  this  charge  is  so  pal- 
pable that  it  suggests  an  ellipsis;  but  we 
must  decide  from  the  record,  and  it  is  mani- 
fest that  it  was  erroneous  to  leave  it  op- 
tional with  the  jury  to  find  the  defendant 
guilty  of  assault  with  intent  to  murder  or  of 
shooting  at  another  not  in  self-defense,  al- 
though they  might  have  concluded  that  the 
offense  would  have  been  manslaughter  if 
death  had  resulted.  In  this  event  the  only 
legal  verdict  would  have  been  shooting  at 
another  as  defined  in  Pen.  Code  1885,  S  113, 
or  assault  and  battery. 

For  the  reasons  stated,  we  think  the  court 
should  have  granted  a  new  trial. 

Judgment  reversed. 
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WILST  T.  STATE.     (No.  605.) 
(Oourt  of  Appeals  of  Georgia.    Not.  25^  1907.) 

1.  Labceitt--Evidbngb. 

The  verdict  waa  authoriaed  by  the  evidence, 
and  no  error  is  assigned  whidi  would  require 
the  grant  of  a  new  trial. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
Tol.  32,  Larceny,  §{   164r-i09.] 

2.  Saks— Stolen  Pbopebtt--Receitt  Posses- 
sion—Burden  OF  Proof. 

**The  rule  is  too  well  settled  to  be  dis- 
turbed that  the  |)osse8sion  of  stolen  property  im- 
mediately after  it  is  stolen  puts  upon  the  pos- 
sessor tne  burden  of  proving  that  nis  is  not  a 
guilty  possession.'' 

TEd.  Note.--For  cases  in  point,  see  Gent.  Dig. 
vol.  3%  Larceny,  |  129.] 

&  GRnnNAii   Law  —  iNBTRuonoNS -^  Vkrbaz. 

Inaccuracies— New  Triait-^^bounds. 
"A  verbal  inaccuracy  in  a  charge  resulting 
from  a  palpable  'slip  of  the  tonfirue,^and  which 
clearly  could  not  have  misled  the  jury,  is  not 
cause  for  a  new  trial,"  especially  when  this 
'*slip  of  the  tongue"  occurred  in  immediate  con- 
nection with  correct  instructions  upon  the  same 
subject  twice  repeated. 

[Ed.  Note.— For  esses  in  point,  see  Gent.  Dig. 
vol.  15,  Grimlnal  Law,  S  2210.] 

4.  Same  —  Exceptions  —  BEQxnsirxa  —  Bx- 

quests  to  Charge. 

An  exception  to  a  charge,  not  erroneous  in 
the  abstract,  must  point  out  its  specific  defect, 
and  the  attention  of  the  court  must  be  specific- 
ally directed  to  the  error  in  an  instruction  al- 
leged to  be  errooeous.  A  written  request  should 
be  made  where  instructions  on  a  special  defense 
are  desired. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  14,  Criminal  Law,  |  2025.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Sylvester;  Frank 
Park,  Judge. 

John  Wiley,  alias  West  Stinson,  was  conr 
vlcted  of  larceny  from  a  house,  and  he  brings 
error.    Af&rmed. 

Payton  ft  Hay,  for  plaintiff  in  error.  J.  H. 
Tipton,  SoL,  tor  the  State. 

BUSSBLL,  J.  The  plaintiff  in  error  was 
convicted  of  larceny  from  the  houses  In  his 
motion  fornew  trial,  which  was  overruled^ 
he  makes  various  complaints  (as  to  the  in- 
sufficiency of  the  evidence  and  as  to  certain 
alleged  errors  contained  In  the  charge  of 
the  court),  which  are  presented  for  our  con- 
sideration by  the  bill  of  exceptions. 

1.  It  is  insisted  that  the  evidence,  while 
showing  that  the  umbrella  In  question  was 
stolen,  fails  to  prove  the  defendant  to  have 
been  the  thief;  that  the  circumstances  at- 
tending the  defendant's  possession,  its  public- 
ity and  the  bona  fides  of  his  claim  of  right, 
themselves  afforded  a  sufficient  explanation 
of  his  possession  of  the  stolen  property.  The 
evidence  does  show  that  the  accused  was 
found  with  the  umbrella  Jn  broad  daylight  on 
the  streets  of  the  dty  of  Sylvester  on  the 
afternoon  of  the  very  day  on  which  it  was 
stolen,  that  he  made  no  effort  whatever  to 
conceal  it,  and  that,  when  the  prosecutor  ac- 
costed him  about  it,  he  told  him  from  whom 
he  had  borrowed  it»  and  insisted  on  his  right 


to  keep  it  and  return  it  to  the  person  from 
whom  he  had  borrowed  it  All  of  these  cir- 
cumstances, however,  were  subject-matter  of 
consideration  by  the  jury,  and  we  cannot  say 
that  they  did  not  attach  proper  importance  to 
them  in  weighing  the  defendant's  explana- 
tion of  his  possession  and  balancing  it  with 
the  fact  of  the  actual  possession  of  the  stolen 
property,  especially  as  the  record  discloses 
that  the  defendant  told  the  prosecutor  that 
he  got  the  umbrella  from  one  William  John- 
son, who  was  not  produced  or  accounted  for, 
was  unknown  to  any  of  the  witnesses  in  the 
case,  and  the  def^dant  in  his  statement  said 
that  he  got  the  umbrella  from  John  Wiggins, 
who  appeared  likewise  to  have  been  unknown 
to  any  one  connected  with  the  case. 

A  further  contention  of  the  plaintiff  In  er- 
ror is  that  the  evidence  is  silent  as  to  the 
ownership  of  the  house;  that  the  location  of 
the  house  is  not  as  proved  laid  in  the  accusa- 
tion; that  the  evidence  does  not  show  what 
kind  of  house  it  was  and  whose  it  was;  that 
the  umbrella  was  left  in  a  house  in  course  of 
construction,  and  the  evidence,  therefore,  is 
not  sufficient  to  support  a  verdict  of  gaiity 
of  larceny  from  the  house,  even  though  the 
defendant  might  be  'guilty  of  simple  larceny. 
We  found  nothing  in  the  evidence  which 
would  compel  the  conclusion  that  the  house 
was  In  course  of  construction.  If  such  was 
the  fact,  the  defendant  should  have  brought 
it  out  in  the  evidence.  The  testimony  of  the 
prosecutor  was  that  he  lost  the  umbrella  at 
Mr.  Strangward's  new  house,  and  that  he  had 
it  in  the  china  closet  between  the  dining  room 
and  the  kitchen,  inside  the  house.  We  think 
this  testimony  sufficiently  proves  the  owner- 
ship of  the  house,  and  that  the  house  was 
such  as  that  larceny  ftom  the  house  could 
be  committed  therefrom  or  therein,  and  that 
the  testimony  does  not  raise  any  Inference 
that  the  house  was  incomplete,  so  incomplete, 
as  to  affect  the  question  of  the  defendant's 
guilt  of  the  offense  as  charged.  In  view  of 
the  fact  that  old  houses  are  frequently  re- 
modeled or  r^aired,  we  do  not  think  that  the 
testimony  of  the  prosecutor  that  he  was 
working  on  {he  stairway  compels  the  con- 
clusion that  the  house  in  question,  although 
It  is  testified  to  be  a  new  house,  ^as  not 
sufficiently  completed  to  be  fit  for  use  as  a 
house.  As  we  have  heretofore  held  in  Glaze 
V.  State,  2  Ga.  App.  — ,  58  S.  E.  1126,  the 
offense  of  larceny  from  the  house  is  complete 
when  one  steals  from  any  house  anything  of 
valufe    Pen.  Code  1895,  f  178. 

There  was  no  evidence  that  the  defendant 
was  of  unsound  mind  In  the  legal  meaning 
of  that  term,  and  the  charge  of  the  court  up- 
on that  subject  was  more  favorable  to  ths 
defendant  than  was  required.  The  cases  of 
Mitchell  V.  State,  103  Ga.  17,  29  S.  B.  435, 
Williams  V.  State,  125  Ga.  268,  54  S.  E.  166, 
and  Calloway  v.  State,  HI  Ga.  882,  86  &  B. 
63,  are  cited  by  counsel  for  plaintiff  in  error, 
with  the  statement  that  the  evidence  in  the 
case  at  bar  is  by  far  weaker  than  was  the 
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etldence  In  anj  of  the  aboTe-mentkmed  cases^ 
and  that  In  each  of  them  the  Supreme  Court 
held  the  eridence  to  he  insufficient  We  do 
not  think  any  of  these  cases  in  point  In  the 
Mitchell  Case  the  Judgment  was  rierersed  en- 
tirely upon  the  evidence  of  the  good  charac- 
ter of  the  defendant  The  conclusion  of  the 
court  is  summed  up  In  the  single  sentence: 
'This  case  is  an  illustrati<»i  of  how  valuable 
a  good  character  is  to  an  individual."  The 
defendant  in  the  case  at  bar  did  not  put  his 
character  in  issue.  In  the  Williams  Case  the 
defendant  was  convicted  of  a  burglary  com- 
mitted at  Fitzgerald.  In  such  a  case  the  de- 
fendant is  not  obliged  to  show  that  he  acquir- 
ed the  goods  honestly,  but  only  to  show  that 
they  came  into  his  custody  In  some  other  way 
than  by  burglary.  Williams  did  this  by  prov- 
ing that  they  were  shipped  from  Fitzgerald  by 
another  person,  and  that  his  only  connection 
with  the  goods  was  receiving  th^n  from  the 
railroad  in  the  city  of  BrunswidE.  In  the 
Calloway  Case  a  new  trial  was  granted  be- 
cause the  possession  of  the  goods  was  not 
recent  There  is  nothing  in  what  is  here 
ruled  which  Is  In  conflict  with  the  decisions 
fai  Markham  v.  State,  25  Oa.  52,  Trice  v. 
State,  116  Oa.  602,  42  S.  B.  1008,  or  Farlin- 
ger  V.  State,  110  Oa.  813,  85  S.  B.  152,  cited 
by  counsel  for  plaintiff  in  error.  The  prose- 
cutor testified  that  it  was  Strangward's  house, 
and  no  question  was  raised  by  the  evidence 
as  to  the  possession  or  occupancy  of  the 
house. 

2.  When  the  evidence  for  the  state  showed 
the  defendant  In  possession  of  the  stolen 
property  almost  immediately  after  its  loss 
the  burden  was  Imposed  upon  him  of  explainr 
Ing  his  possession.  He  failed  to  carry  this 
burden  to  the  satisfaction  of  the  Jury.  *frhe 
rule  is  too  well  settled  to  be  disturbed,  that 
the  possession  of  stolen  property  immediately 
after  it  is  stolen  puts  upon  the  possessor  the 
burden  of  proving  that  his  is  not  a  guilty  pos- 
session."   Daniel  v.  State,  65  Oa.  200. 

8.  In  one  portion  of  his  charge,  after  hav- 
ing twice  explained  very  favorably  to  the  de- 
feodant  the  rule  with  reference  to  accounting 
f6r  the  possession  of  stolen  goods,  the  trial 
Judge  Instructed  the  Jury  that  "the  defendant 
is  not  required  to  satisfactorily  explain  his 
possession  of  recently  stolen  property."  In 
the  sentence  immediately  preceding  this  the 
court  had  Just  correctly  instructed  the  Jury 
upon  this  subject  And  immediately  follow- 
ing the  extract  quoted,  to  which  exception  is 
taken,  the  Judge  used  this  language:  ^If, 
after  considering  all  the  evidence  in  the  case, 
there  appears  a  reasonable  doubt  of  his  guilt 
BM  charged  in  the  accusation,  then  he  should 
be  acquitted."  When  we  consider  the  lan- 
guage excepted  to  in  connection  with  the  ab- 
solutely fair  and  correct  instructions  of  the 
Judge  immediately  preceding  it  and  his  lan- 
guage immediately  following  it  we  are  com- 
pelled to  conclude  that  the  use  of  the  word 
''not"  was  merely  ''a  slip  of  the  tongue." 
Grbe  language  employed  was   certainly  not 


harmful  to  the  defendant;  and.  If  it  was  so 
considered^  the  defendant  should  have  called 
the  attention  of  the  court  to  the  matter  at 
the  time.  A  mere  slip  of  the  tongue  under 
such  circumstances  will  not  warrant  the  grant 
of  a  new  trial.  Wilson  v.  State,  66  Oa.  594 
(1) ;  Southern  Bell  Tel.  Co.  v.  Jordan,  87  Oa. 
60,  18  &  B.  202  (5) ;  Hoxie  v.  State,  114  Oa. 
19,  89  S.  B.  944;  Berry  v.  Clark,  117  Oa.  964^ 
44  S.  B.  824  (2);  Southam  Ry.  Co.  v.  Mer- 
ritt,  120  Oa.  409,  47  S.  B.  908;  Blackshear  v. 
Dekle,  120  Oa.  767,  48  S.  B.  811  (3). 

4.  In  the  seventh  ground  of  the  motion  for 
new  trial  exception  is  taken  to  the  following 
charge  of  the  court;  **You  take  into  consid- 
eration what  you  see  in  the  case  about  his 
mental  capacity  to  commit  a  crime,  whether 
or  not  he  knew  it  was  or  was  not  his  prop- 
erty. Then,  if  you  decide  that  he  was  men- 
tally capable  of  committing  t^fi  crime  alleged 
against  him,  beyond  a  reasonable  doubt  it 
would  be  your  duty  to  find  him  guilty."  The 
assignment  of  error  is  in  these  words:  •'De- 
fendant submits  and  insists  that  this  is  not 
a  correct  charge  to  the  Jury  of  the  law  when 
it  is  contended  that  he  is  not  of  sound  mind, 
and  the  defendant  was  entitled  to  have  the 
law  pertaining  to  his  case  submitted  to  the 
Jury."  The  assignment  of  error  was  not  suffi- 
ciently specific  to  present  the  error,  if.  any, 
to  the  court  and  to  enable  the  court  intelli- 
gently to  decide  the  quesUon.  A  charge  may 
or  may  not  be  erroneous,  dependent  largely 
upon  its  connection,  upon  what  preceded  and 
followed  it  and  upon  its  analysis  by  com- 
parison with  the  general  charge.  It  may  be 
erroneous  because  unauthorized  by  the  evi- 
dence or  inapplicable  to  the  law  of  the  case. 
There  may  be  so  many  reasons  why  a  charge 
may  be  erroneous  that  it  is  the  duty  of  him 
who  assigns  error  to  point  out  exactly  where 
the  error  lies.  We  do  not  think  the  excerpt 
from  the  charge  quoted  is  error,  and,  if  it  is 
erroneous  at  all,  it  is  because  it  is  more 
favorable  to  the  defendant  than  is  Justified 
by  law,  and  certainly  much  more  favorable 
to  the  defendant  than  was  required  by  the 
evidence.  The  only  hint  which  the  testimony 
disclosed  that  the  defendant  defended  upon 
the  ground  that  he  was  of  unsound  mind  is  in 
two  sentences  in  the  testimony  of  two  of  the 
wltnesseSb  The  prosecutor,  at  the  conclusion 
of  his  cross-examination,  states  that  "the  de- 
fendant appeared  to  be  in  the  same  mental 
condition  then  as  now.  I  am  not  able  to 
Judge  whether  he  acted  as  a  foolish  man  or 
not"  And  the  sheriff  testified  on  cross-ex- 
amination: "I  don't  remember  much  about 
his  mental  condition  when  I  turned  him  out 
of  Jail,  and  have  not  paid  much  attention  to 
him  since."  It  does  not  clearly  appear  from 
the  assignment  of  error  or  from  any  portion 
of  the  record  that  the  defendant  insisted,  in 
the  court  below,  upon  insanity  as  an  express 
defense,  and  certain  it  is  that  no  witness  tes- 
tified to  anything  which  would  even  indicate 
that  the  defendant  was  of  unsound  mind  in 
the  legal  acceptation  of  that  term.    The  de* 
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clsion  In  Rouse  t.  State,  2  Oa.  App.  — ,  68 
B.  B.  416,  wbich  is  cited  by  counsel  for  the 
plaintiff  in  error,  is  not  in  point  The  courts 
without  request,  presented  to  tlie  jury  a  de- 
fense which  (in  Ylew  of  the  presumption  of 
.sanity)  must  be  established.  It  was  present- 
ed more  favorably  to  the  defendant  than  he 
was  entitled  to  expect,  and  certainly,  in  the 
absence  of  a  written  request  for  fuller  in- 
structions on  this  special  defense,  he  cannot, 
under  these  circumstances^  be  heard  to  com- 
plain. Where  a  special  defense  is  relied  upon 
and  explicit  instructions  are  desired  in  refer- 
ence thereto,  or  for  any  reason  it  is  desired 
that  the  attention  of  the  jury  be  especially 
directed  to  such  special  defense,  a  timely  re- 
quest in  writing  should  be  preferred.  See 
Shaw  V.  State,  102  G a.  660,  29  S.  B.  4T7  (3). 
Where  the  judge  presents  the  controlling  is- 
sues, mere  failyre  or  omission  to  charge  upon 
minor  points  to  which  his  attention  is  not 
called  at  the  time,  is  not  ground  for  a  new 
trial.  Thomas  T.  State,  96  Ga.  485,  22  &  B. 
816  (4). 
Judgment  affirmed. 


(S  Oa.  App.  101) 

BARKLBT  t.  MAY.    (No.  67a) 
((3ou^  of  Appeals  of  Gkorgia.    Nov.  25,  1907.) 

1,  GARNI8B]|JEnT-«AKSWEB— TBAVEBSS^-REQ- 
UISITBS. 

A  traverae  of  a  garnishee's  answer  is  suffi- 
cient if  it  merely  denies  the  truth  of  the  an- 
swer. The  traverse  may  be  amplified  at  tht 
option  of  the  plaintiff,  bat  nothinz  more  is  nec- 
essary to  bring  in  question  the  liability  of  the 
garnishee  to  a  garnishing  creditor  than  an  un- 

aualified,  though  general,  denial  of  the  ti^uth  of 
tie  garnishee's  answer. 

[Bd.  Note.— For  cases  in  pohit,  see  Cent.  Dig. 
vol.  24,  Garnishment,  H  292,  m] 

8.  Chattel  Mobtoaobs— VAUDrrr— Statutbb 
—Application— PwoEiTT  of  Liens. 

Section  2769  of  the  CivU  dode  of  1895  is 
a  means  provided  for  creditors  (including  those 
who  have  no  lien)  to  test  the  validity  and  fair* 
ness  of  a  mortgage  which  purports  to  have 
been  executed  by  one  of  their  debtors,  and  which 
may  be  injurious  to  their  interest;  but  it 
has  no  application  to  a  case  where  the  con- 
trolling question  is  the  priority  of  lien  as  be- 
tween a  certain  judgment  and  a  mortgage  fi.  fa. 

8.  GABNismiXNT  — Rule  on  Oiticeb  —  Stat- 


A  judgment  creditor,  in  the  collection  of  his 
fi.  fa.,  is  not  restricted  to  his  right  to  rule  the 
officer  who  has  levied  another  process  on  his 
debtor's  property,  nor  is  a  creditor  required  to 
anticipate  that  such  a  levy  will  be  maoe.  Sec- 
tion 4776  of  the  Civil  Code  of  1895  refers  to 
money  raised  by  legal  process. 

4,  Same— Answee—Tbavbbse— Issues— Scope. 

The  respective  legal  priorities  of  a  judg- 
ment lien  and  of  a  mortgage  fi.  fa.  may  be  de- 
termined and  adjudicated  on  the  trial  of  the 
issue  made  by  the  answer  to  a  summons  of  gar- 
nishment and  the  traverse  thereof.  The  case  is 
not  altered  by  the  fact  that  the  garnishee  is 
a  levying  officer. 

5.  Saicb— Payment  bt  Gabnishee. 

A  garnishee  who  applies  money  or  property 
in  his  Sands  which  may  be  subject  to  garnish- 
ment, according  to  his  own  judgment  and  with- 
out sudlcial  direction,  does  so  at  his  own  risk. 
One  who  aiwimes  to  render  judgment  In  his 


own  case  most  be  certain  of  Hie  law  and  adjudge 
correctly. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  Garnishment,  §  451.] 

(Syllabus  by  the  Court.) 

Brror  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Jr.,  Judge. 

Garnishment  by  Clara  May  as  a  judgnient 
creditor  of  the  Columbia  Supply  Company 
against  J.'  D.  Bari^ley.  A  justice's  judgment 
in  favor  of  the  plaintiff  in  garnishment  was 
affirmed  on  certiorari,  and  the  garnishee 
brings  error.    Affirmed. 

R.  S.  Wlmberly.  Glawson  ft  Fowler,  Bw  W. 
Maynard,  and  W.  J.  De  Loach,  for  plaintiff 
in  error.  O.  J.  Johnson,  for  defendant  in 
error. 

RUSSELL,  J.  Below  we  give  the  history 
of  this  case.  Baridey  was  a  bailiff.  Clara 
May  obtahied  a  judgment  against  the  Colum- 
bia Supply  Company,  and  thereupon  sued 
out  summons  of  garnishment,  which  waa 
served  on  Barkley.  This  constituted  the  in- 
troduction of  the  parties  to  each  other.  And 
Clara  May  politely  aslsed,  "have  you  anything 
of  the  company's?*'  When  accosted  by  this 
Judgment  creditor,  and  in  response  to  the 
salutation  and  inquiry  of  her  summons  of 
garnishment,  Barkley  answered  that  he  would 
not  sneeze  when  she  snuffed  (at  least  not  with 
the  Columbia  'Supply  Company's  snuff),  be- 
cause he  was  obliged  to  sneeze  when  one 
Taylor  (a  mortgage  creditor)  took  (the)  snufC. 
And  said  he  "That's  'nuff,  and  I  charge  $5 
for  answering."  Despite  their  slight  acquain- 
tance, Clara  May  flatly  contradicted  Barkley's 
answer.  And  straightway,  as  usual  in  such 
matters,  they  went  to  the  justice's  court. 
The  justice  must  have  found  the  lye  in 
Barkl^'s  answer,  for  he  ordered  Barkley  to 
give  to  Clara  May  of  the  Columbia  Com- 
pany's goods,  not  only  starch  and  chickens^ 
tea,  and  teapot,  tomatoes,  flour,  and  snuff, 
but  51  boxes  of  Daisy  lye  on  which  he  had 
levied.  Barkley  was  not  content,  so  to  a 
jury  went  They  looked  on  Barkley,  then  on 
Clara  May,  and  said,  ''We  say  amen  to 
what  the  justice  said."  Barkley,  still  not 
satisfied,  haled  a  certiorari,  and  rode  to 
"big  court,"  and,  to  be  gallant,  took  Clara 
May  with  him  in  his  certiorari.  The  big 
judge  would  not  let  Barkley  stay  in  court, 
and  overturned  his  certiorari,  so  that  he 
could  ride  no  more.  So  now  Barkley  has 
"writ"  to  us  of  error  and  we  must  answer. 

L  It  is  not  disputed  that  Clara  May  had 
obtained  a  valid  judgment  for  $15.21,  and  that 
the  summons  of  garnishment  was  properly 
sued  out  and  served.  The  gravamen  of  Bark- 
ley's  complaint  is  that  the  process  of  garnish- 
ment was  ineffectual  to  reach  property  which 
has  been  levied  upon  by  him  as  an  officer, 
and  that  the  traverse  was  not  sufficient  full 
or  explicit  in  Its  statement  to  raise  any 
question  as  to  the  superiority  of  liens,  or  to 
warrant  any  adjudication  upon  that  point 
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As  a  general  role,  If  the  decialon  In  the  lti»- 
tice's  court  is  lawfal  and  proper,  and  the 
conclusion  reached  Is  right,  we  would  not 
deem  it  necessary  to  pass  upon  the  merits  of 
the  pleadings  in  that  court,  where  no  demur- 
rer was  filed  to  the  traverse,  or  any  other 
objection  offered  thereto  in  that  court  But 
as  a  matter  of  law  the  traverse  in  the  pres- 
ent case  was  all  that  it  was  required  to 
be  and  the  ob]ections»now  raised  are  without 
merit  More  than  60  years  ago,  in  Turner  ▼. 
Bosseau,  21  Oa.  240,  it  was  held  that  "a 
traverse  that  merely  denies  the  truth  of  the 
answer  of  the  garnishee  is  sufDcienf ;  and. 
If  this  decision  has  been  overruled,  we  are 
not  aware  of  it  In  the  Turner  Case  Judge 
Benning,  delivering  the  opinion  of  the  court, 
says:  •'Was  the  ttaverse  sufllcient?  This  is 
the  only  question.  The  court  below,  it  seems, 
thought  the  traverse  too  general.  •  •  • 
All  that  the  plaintiff  bas  to  do  is  to  'traverse* 
the  answer  of  the  garnishee.  To  traverse  is 
merely  to  deny.  1  Chitty  on  Pleading,  576, 
and  note  *A.'  To  traverse  the  answer  of 
a  garnishee  is  merely  to  deny  the  truth  of 
the  answer — Is  merely  to  say  that  the  answer 
is  not  true.  *  *  *  If,  therefore,  the  plain- 
tiff makes  this  denial,  it  is  the  duty  of  the 
garnishee  to  take  issue  on  the  denial;  and 
that  he  may  do  no  doubt  by  simply  saying 
that  the  answer  is  true.  Thus  in  a  few  words 
may  the  issue'  to  which  the  statute  refers 
be  'made  up.'  We  think,  therefore,  that  the 
Judgment  of  the  court  below  ought  to  be  re- 
versed." See,  also.  Civ.  Code  1895,  §  4150, 
2.  The  plaintiff  in  error  further  insists  that 
inrocess  of  garnishment  was  ineffectual  to 
reach  the  property  in  question  in  this  case, 
which  he  says  he  sold  after  he  was  served 
with  summons  of  garnishment,  and  the  pro- 
ceeds of  which  he  applied  upon  a  mortgage 
fL  fa.  Oounsel  for  the  plaintiff  in  error  in 
their  brief  say  that  the  defendant  in  error 
failed  to  follow  the  method  prescribed  by 
law  for  enforcing  her  lien.  They  say  she 
should  have  filed  with  Barkley,  the  levying 
ofOcer,  an  affidavit,  with  bond  and  security, 
and,  on  the  issue  thus  formed,  should  have 
tested  the  superiority  of  her  judgment  lien 
In  the  court  where  the  mortgage  fl.  fa.  was 
pending,  and  they  cite  Civ.  Code  1895,  § 
2709.  This  section  Is  in  no  way  applicable 
to  the  question  in  the  present  case.  It  was 
designed  for  those  cases  where  a  creditor  of 
the  mortgagor  might  desire  to  contest  the 
validity  and  fairness  of  the  mortgage,  and 
not  to  settle  the  priority  of  confiicting  liens. 
Such  a  creditor  might  not  have,  or  claim  to 
have  even  the  shadow  of  a  lien  on  the  mort* 
gaged  property,  but  he  might  be  able  to  con- 
vince a  jury  that  the  mortgage  was  the  re- 
sult of  a  fraudulent  collusion  between  mort- 
gagor and  mortgagee,  injurious  to  him  as  a 
creditor  without  a  lien.  The  plaintiff  in  the 
court  below  might  have  been  fully  satisfied 
of  both  the  validity  and  the  fairness  of  May- 
nard  and  Guerry's  mortgage,  and  unable  and 


imwllling  to  contest  either  Its  validity  or  its 
fairness;  but  was  she  thereby  debarred  from 
showing  that  the  property  in  the  hands  of 
the  garnishee  should  be  applied  to  her  fl. 
fa.  rather  than  to  the  mortgage  fl.  fa.  In  his 
bands?  We  think  not ;  because  section  2769 
of  the  Civil  Code  of  1895  is  inapplicable  to 
the  settlement  of  the  priority  between  a  judg- 
ment lien  and  a  mortgage  lien,  and  the  evi- 
dence reduced  this  case  to  a  mere  question 
of  priority  between  the  plaintilTs  judgment 
and  the  mortgage. 

It  is  next  Insisted  that  the  plaintiff,  Clara 
May,  should  have  deposited  her  judgment 
lien  with  Barkley  and  intervened,  as  provid- 
ed in  the  Civil  Code  of  1895,  8  4776.  The 
plaintiff  could  have  done  this  if  the  property 
had  been  reduced  to  money  by  a  legal  sale, 
because  "money  raised  by  legal  process  is  not 
subject  to  levy."  Section  4776  in  terms  only 
applies  to  cases  ''where  money  is  in  the  hands 
of  an  officer."  The  evidence  in  this  case 
shows  that  at  the  time  when  the  garnishment 
was  served  there  hnd  been  no  sale.  At  the 
time  the  garnishment  Issued  there  had  been 
no  levy.  The  goods  the  plaintiff  sought  to 
subject  to  her  fl.  fa.  were  in  the  possession 
of  one  Mims.  The  plaintiff  levied  on  the 
goods  garnished  Mims,  and,  perhaps  not 
knowing  whether  the  constable,  Barkley,  had 
levied  upon  the  goods  or  not,  served  him  also 
with  summons  of  garnishment  We  see  no 
reason  why  Barkley  was  not  subject  to  sum- 
mons of  garnishment  or  how,  merely  because 
he  was  a  bailiff,  he  could  absolutely  disregard 
it  except  at  his  own  risk.  The  case  of  Strick- 
land V.  Smith,  58  Ga.  79,  cited  by  counsel,  is 
not  in  point  The  plaintiff  in  this  case  had  a 
valid  judgment,  the  lien  of  which  had  attach- 
ed to  the  property,  and.  Instead  of  serving 
the  officer  with  a  mere  notice  to  retain  mon- 
ey, she  adopted  one  of  the  legal  means  for 
bringing  up  the  question  for  judicial  decision. 
Section  2769  of  the  Civil  Code  of  1895,  which 
is  cited,  applies  only  to  cases  where  the  mort- 
gagor fails  to  set  up  his  defense  by  affidavit 
of  illegality,  and  has  no  application  here. 

S.  The  truth  is  a  judgment  creditor,  in  the 
collection  of  his  fl.  fa.,  is  not  restricted  ab- 
solutely to  his  right  to  place  it  in  the  hands 
of  the  officer,  and,  by  rule,  have  determined 
the  priority  of  his  lien  upon  the  proceeds  of 
the  legal  sale.  He  might  in  some  Instances 
lose  many  substantial  advantages  by  pursu- 
ing that  course. 

4.  The  respective  legal  priorities  of  a  judg- 
ment lien  and  of  a  mortgage  fi.  fa.  may  be 
adjudicated  by  the  determination  of  the  issue 
made  upon  the  answer  of  a  garnishee  and  the 
traverse  thereof.  Pupke  v.  Meador,  72  Ga. 
230.  The  garnishee,  answering  that  he  had 
had  property  of  the  defendant  In  fl.  fa.  in 
his  possession,  but  that  he  had  had  it  sold 
under  a  mortgage  fl.  fa.  in  his  favor  of  su- 
perior lien  to  the  plaintiff's  judgment  would 
}f  the  plaintiff  traversed  this  answer,  be 
bound  to  establish  at  his  peril  that  his  mort- 
gage fi.  fa.  was  really  superior  to  the  lien  of 
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the  Jadgment  When  fhe  answer  Is  travers* 
ed,  the  burden  of  proof  is  upon  the  garnishee. 
Whenever  It  Is  shown  that  the  defendant  in 
the  Judgment  was  tlie  owner  of  any  goods  of 
which  the  garnishee  was  In  possession  and 
from  which  the  garnishee  has  realized  a 
sum  of  money,  this  makes  out  a  prima  fade 
case  for  recovery  by  the  garnishee,  and  the 
onus  is  cast  upon  the  garnishee  to  show  that 
the  money  is  not  subject  to  the  garnishment, 
If  he  so  claims.  Smith  y.  Bondurant,  72  Ga. 
282.  We  do  not  see  that  the  case  is  altered, 
even  if  the  garnishee  be  a  bailiff.  One  who  is 
a  levying  and  collecting  officer  can  be  gar- 
nished, and,  if  the  property  is  in  custodla 
legis  and  he  so  answers,  and  the  truth  of 
his  answer  is  established,  he  will  be  directed 
by  the  court  as  to  disposition  of  the  fund* 
He  can  proceed  with  the  process  which  he 
is  charged  with  executing,  and  bring  to  sale 
property  levied  on,  but  the  proceeds  must  be 
held  to  await  the  final  decision  on  the  gar- 
nishment But  if  his  possession  be  personal 
instead  of  official,  or  if  he  has  taken  the  risk 
of  disregarding  the  process  of  garnishment, 
and  it  transpires  that  he  has  himself  ad- 
judged that  the  property  or  money  of  the 
defendant  in  his  hands  was  not  subject  to  the 
process  of  garnishment,  and  it  happens  that 
his  Judgment  on  the  law  and  facts,  or  either, 
was  erroneous,  and  he  has  disposed  of  the 
property  or  money  despite  his  garnishment, 
he  is  liable  to  have  a  Judgment  entered 
against  him  and  in  favor  of  the  garnishee 
There  is  no  trouble,  however,  in  this  case 
upon  the  subject  of  legal  custody,  for  the 
bailiff  not  only  wrongly  Judged  the  law,  but, 
from  the  evidence  before  the  Jury,  his  pos- 
session of  the  property  was  personal,  and  not 
official.  In  this  case  the  lien  of  the  Judgment 
was  superior  to  that  of  the  mortgage  fl.  fa. 
The  Judgment  in  favor  of  Clara  May  was 
rendered  October  18,  1906,  and,  while  the 
mortgage  was  foreclosed  October  2,  1906,  it 
had  never  been  recorded.  Thompson  v.  Mor- 
gan, 82  Ga.  549,  9  S.  B.  534.  The  mortgage 
not  having  been  recorded,  the  mortgage  fi.  fa. 
issued  thereon  was  postponed  to  the  Judg- 
ment In  fftvor  of  the  plaintiff.  Furthermore, 
the  evidence  showed,  without  contradiction, 
that  her  fi.  fa.  was  levied  on  the  goods  on 
October  22d,  and  the  Jury  was  fully  author- 
ized to  find,  from  the  other  evidence,  as  well 
as  from  bailiff  Berkley's  own  entry  of  levy, 
-  in  spite  of  his  explanation  in  relation  there- 
to, that  his  entry  of  levy  spoke  the  truth.  If 
BO,  the  mortgage  fi.  fa.  was  not  levied  until 
October  29,  1906,  which  was  a  week  after  the 
levy  of  the  other  fi.  fa.,  and,  the  property  be- 
ing already  In  custodla  legis,  the  bailiff  had 
no  right  to  the  possession  of  the  property  or 
to  dispose  of  it  When  he  did  take  posses- 
sion, it  was  as  an  individual;  and,  as  he  was 
served  with  summons  of  gamistmient  on 
October  81st,  if  he  thereafter  disposed  of  the 
property,  he  became  liable  to  account  to  thp 
plaintiff. 


We  think,  therefore,  that  the  Judgment 
overruling  the  certiorari  was  right  We  can 
only  answer  the  writ  of  Berkley  by  saying, 
''Pay  that  thou  owest    Gh)  and  sin  no  more.*' 

Judgment  affirmed. 

(3  Ga.  App.  161) 
EOIiLESTONB  V.  T.  CASSIRHR  &  CO.    (No. 

656.) 
(Court  of  Appeals  of  G^rgia.    Nov.  27,  1907.) 

L  Nboligsncb  —  Danqebous      Pbeicisbs  — 

Death  of  Licensee. 

Usually,  as  against  the  proprietor  of  a  pub- 
lic place  of  business  and  in  favor  of  those 
who  come  there  to  trade,  the  law  will  imply  an 
invitation  from  the  former  to  the  latter  to  enter 
the  premises,  so  as  to  render  applicable  the 
principles  of  section  3824  of  the  Civil  Ck)de  of 
1895,  as  follows:  "Where  the  owner  or  occupier 
of  land,  by  express  or  implied  invitation,  in- 
duces or  leads  others  to  come  upon  his  prem- 
ises for  any  lawful  purpose,  he  is  liable  in 
damages  to  such  persons  for  injuries  occasioned 
by  his  failure  to  exercise 'ordinary  care  in  keep- 
ing the  premises  and  approaches  safe."  How- 
ever, since  in  this  state  it  is  criminal  for  a 
barkeeper  to  sell  ihtozicating  liquor  to  a  drunk 
man,  the  law  will  not,  in  the  absence  of  a 
showing  of  any  contrary  agreement  or  custom, 
or  other  similar  reason,  presume  any  invitation 
from  a  barkeei>er  to  a  drunk  man  to  enter  the 
saloon  for  the  purpose  of  buying  whisky. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  87,  Negligence,  H  42-46.] 

(a)  A  member  of  the  general  public  of  the 
class  usually  allowed  to  enter  the  barroom,  who 
lawfully  and  peaceably  goes  in,  although  not  a 
customer  actual  or  anticipatory  at  the  time, 
does  not,  unless  admission  has  been  forbidden 
him,  thereby  become  a  trespasser,  but  is  a  li- 
censee. 

(b)  The  allegations  in  this  ^ase  show  the  de- 
ceased to  have  been  at  least  a  licensee  in  the 
saloon  of  the  defendant. 

2.  Same— Duties  of  Owneb. 

The  owner  or  proprietor  of  the  premises 
is  not  free  from  duty  to  a  licensee.  He  must 
keep  the  premises  free  from  pitfalls,  mantraps, 
and  the  like. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  8  61.] 

(a)  The  exact  duty  owing  by  the  proprietor  to 
the  licensee  is  a  matter  determinable  only  by 
the  specific  circumstances  of  each  case. 

SEd.  Note.- For  cases  in  point,  see  Ont.  Dig. 
.37,  Negligence,  §§  42-4&] 

(b)  If  the  proprietor  knows  that  a  pitfall  or 
some  similar  secret  danger  lurks  in  his  prem- 
ises, and  sees  a  licensee  about  to .  come  into 
contact  therewith,  he  should  give  warning. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Negligence,  §  65.] 

(c)  The  duty  of  warning  against  soch  danger 
becomes  the  more  imperative  when  the  licensee 
has  bad  eyesight,  is  mtoxicated,  or  is  suffering 
from  other  infirmity  known  to  the  proprietor. 

(d)  Heavy  articles  which  are  apparently  in 
stable  equilibrium  or  which  appear  to  be  secure- 
ly fastened,  but  which  in  fact  are  in  unstable 
equilibrium  and  not  fastened,  may  fairly  be 
placed  in  the  same  category  with  pitfalls  and 
mantraps. 

8.  Sake  —  Pbozimatb     Cause  —  Concubbiro 
Cause— CoNTBiBUTOBT  Negliqencb. 

The  juridical  or  proximate  cause  of  an  in- 
jury is  not  necessarily  the  sole  cause.  The 
fact  that,  with  the  negligence  of  the  defendant 
conduct  of  the  person  injured  or  of  a  third 
person  concurred,  does  not  necessarily  render 
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the  injmy  a  remote  coBseqaence  of  sach  neirli- 
Sence. 

&Bd.  Note.— For  cases  in  point,  see  Gent.  Dig. 
.  87.  Negligence,  ff  f»-B2.} 

(a)  ''Although  an  act  of  the  plaintiff  .himself, 
interrening  between  the  defendant's  wrong  and 
tlie  injuries  suffered,  has  concurred  in  produ- 
cing the  damages  for  whibh  a  recovery  is  sought, 
the  defendant  is  not  thereby  excused,  if  such 
interyening  act  was  the  natural  result  of,  or 
was  naturally  and  reasonably  induced  by  the 
antecedent  act  of  the  defendant.  And  the  rule 
is  the  same  where,  though  the  plaintiff's  act 
may  not  in  strictness  have  been  caused  or  in* 
dnoed  by  the  defendant's  act  or  omission,  yet 
the  latter  caused  or  created  a  negligent  and 
dangerous  condition,  upon  which  the  plaintiff's 
act,  harmless  and  innocent  in  itself,  and  of  a 
nature  which  might  have  been  anticipated,  op- 
erated to  produce  the  injuries  received." 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
Tol.  37,  Negligence,  fiS  7&-82.] 

(b)  If  the  plaintiff's  contributory  conduct  Im 
negligent,  a  recovery  is  defeated  only  when 
such  negligence  amounts  to  a  failure  to  exer- 
cise ordinary  care ;  in  other  cases  there  is  to  be 
a  comparison  of  the  negligence  of  the  respective 
parties  and  a  diminution  of  the  recovery.  Giv. 
Code  1896,  §  3830. 

[Bd.  Note.— For  cases  in  point,  see  Gent  Dig. 
▼oL  37,  Negligence,  H  84,  162-167.] 

4.  Sams— IirroxioATBD  Pebson— Gonduot. 

In  viewing  the  conduct  of  a  drunk  man  for 
die  purpose  of  determining  his  negligence  or 
contributory  negligence,  the  state  of  mind  pro- 
duced by  intoxication  will  be  disr^arded,  and 
he  will  be  judged  as  if  the  conduct  were  com- 
mitted by  him  while  in  possession  of  his  nor- 
mal mental  capacity.  His  physical  state,  though 
caused  by  drunkenness,  is,  however,  a  condi- 
tion that  entera  in  as  one  of  the  circumstances 
in  judging  the  negligence  of  the  respective  par- 
ties to  the  transaction.  In  determining  the 
negligence  of  a  defendant  for  injuries  received 
hw  a  drunk  man,  both  the  mental  and  the  phy- 
sical condition  of  the  latter,  so  far  as  it  was 
Imown  or  reasonably  ought  to  have  been  known 
to  the  former,  are  legitimate  matten  for  con- 
sideration. 

[Ed.  Note.— For  cases  in  point  see  Gent  Dig. 
TO].  37,  Negligence,  H  119,  120.] 

8.  Sams— Neglioeivob— GoNTBiBirroBT  Neoij- 

GXNCE— Qt7ESn<m  FOB  JUBT. 

The  proprietor  of  a  barroom  had  therein  a 
heavy  bar  counter,  which  was  so  constructed 
that  it  was  top-heavy  on  the  outer  edge,  and 
was  therefore,  in  a  state  of  unstable  equilibrium 
and  liable  to  topple  as  a  result  of  any  slight 
contact  and  whicn  ordinarily  was  securely  fas- 
tened to  the  floor,  but  which  on  the  occasion 
In  question  was  unfastened.  A  drunk  licensee 
entered  the  saloon  and,  approaching  the  counter, 
stumbled,  and,  to  catch  or  steady  himself,  took 
hold  of  and  pulled  against  the  counter,  which  he 
•opposed  to  be  fastened  as  usual,  but  which  fell 
upon  him  and  killed  him.  Held,  that  the  neg- 
ligence of  the  defendant  and  the  contributory 
negligence  of  the  deceased  were  both  questions 
for  the  jury,  and  that  the  court  improperly  sus- 
tained a  general  demurrer. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol  87,  Negligence,  SS  277-286.] 

(SyUabus  by  the  Gourt) 

Brror  from  Gity  Gourt  of  Atlanta. 

Acti(m  by  M.  B.  Rollestone  against  T.  Cas- 
■Irer  ft  Oo.  From  a  Judgment  of  dismissal, 
plaintifr  brings  error.    Reversed. 

For  the  negligent  homicide  of  her  husband, 
'  Mrs.  Bollestone  sued  Gassirer  ft  Go.  on  a  pe- 


tition which«  mnittlng  fonnal  parts,  Is  a« 
follows : 

"That  said  Oassirer  ft  Go.  were  engaged  oa 
October  2S,  1906,  and  for  several  years  prior 
thereto,  in  the  saloon  business  at  Na  97 
Whitehall  street  city  of  Atlanta,  said  coun- 
ty. That  said  place  conducted  by  defendants 
was  and  is  a  public  barroom,  openly  run  to 
furnish  alcoholic  drinks  and  other  goods  in- 
toxicating contained  therein  to  the  general 
public.  That  said  place  was  a  public  house, 
and  the  public  were  invited  to  go  and  pur- 
chase the  goods  furnished  by  defendants, 
and  that  said  place  was  run  for  the  personal 
profit  of  and  benefit  to  said  defendants.  That 
said  place  was  conducted  under  a  license 
granted  to  said  defendants  by  the  city  of  At- 
lanta, the  state  of  Georgia,  and  the  United 
States  of  America,  to  run  a  barroom  for  pub- 
lic patronage  at  said  place.  That  on  October 
26,  1906,  petitioner's  husband,  H.  A.  Bolle- 
stone, went  into  the  place  of  business,  as 
aforesaid,  of  defendants,  for  the  purpose  of 
buying  whisky  and  other  merchandise  sold 
hy  defendants.  That  at  said  time  petitioner's 
husband  was  greatly  under  the  influence  of 
Intoxicants,  and  that  his  condition  was  known 
to  defendants  and  their  agents  in  charge  of 
said  business.  That  he  was  intoxicated  to 
that  extent  that  he  was  unable  to  take  care 
of  himself,  and  his  reason,  judgment,  discre- 
tion, and  ability  to  know  danger  was  entirely 
overthrown  on  account  of  said  intoxicated 
condition,  and  that  defendants  and  their 
agents  in  charge  of  said  business  were  aware 
of  said  facts,  and  were  put  on  notice  of  his 
said  condition.  That  defendants  had  placed 
In  their  said  place  of  business  several  weeks 
prior  to  the  time  aforesaid  a  barroom  counter, 
BO  set  in  said  place  of  business  loosely  and 
without  being  fastened  to  the  floor  or  in  any 
way  to  protect  its  falling  over.  That  said 
counter  was  constructed  of  heavy  wood,  and 
was  so  constructed  that  practically  the  en- 
tire weight  of  the  same  was  on  the  outside  of 
said  counter,  and  that  said  counter  was  con- 
structed so  that  the  outside  of  it  hung  over 
from  its  center  of  gravity.  The  other  side  of 
said  counter  was  hollow  and  had  no  weight 
of  any  kind  to  counteract  or  weight  against 
the  outside  and  overhanging  part  of  said 
counter.  That  said  counter  was  constructed 
so  that  it  would  easily  fall  oyer.  That  in 
height  it  was  about  four  feet,  and  its  prin- 
cipal weight  was  at  or  about  the  top  of  said 
counter.  That  while  petitioner  was  in  said 
place,  on  the  day  aforesaid,  he  was  near  said 
counter,  and  in  moving  about  on  the  floor  of 
defendants'  place  he  slipped  or  stumbled,  and 
seized  hold  of  said  counter  to  steady  himself 
or  to  raise  himself  up,  and  said  counter,  with 
all  of  its  terrible  crushing  weight,  fell  over 
upon  petitioner's  husband,  and  mashed  and 
crushed  him,  and  broke  his  leg  and  shocked 
his  nervous  sjrstem.  That  on  November  30i 
1906,  petitioner's  husband  died  on  account  of 
the  Injuries  received,  as  aforesaid,  and  said 
death  was  caused  and  produced  by  the  In- 
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Juries  aforesaid,  and  said  injuries  received  in 
defendants'  place  of  business  were  the  prox- 
imate cause  of  the  death  of  petitloner'B  hus- 
band. 

"That  petitioner  is  the  widow  of  H.  A. 
Rollestone,  who  whs  killed  as  aforesaid. 
That  her  said  husband  was  at  the  time  of  his 
death  64  years  of  age,  and  was  earning  $1,200 
per  year.  That  he  was  in  the  employ  of  Keely 
Company  at  said  annual  salary,  and  had  been 
employed  at  said  place  for  many  years,  and 
was  one  of  their  most  trusted,  capable,  and 
efficient  employes.  That  petitioner's  husband 
had  been  accustomed  for  many  years  at  long 
intervals  to  drink  to  excess.  That  he  would 
drink  heavily  to  drunkenness  for  a  short 
period,  and  would  then  desist  and  resume 
his  business  duties,  which  he  discharged  with* 
out  exception  and  to  the  full  satisfaction 
of  his  employers,  until  the  time  of  his  next 
periodical  drunkenness.  That  this  custom 
of  petitioner's  husband  was  well  known  to 
his  employers,  and  to  the  agents  in  charge  of 
said  place  of  business.  That  while  petition- 
er's husband  was  drinking  to  excess,  as  afore- 
said, he  was  incapable  of  taking  care  of  him- 
self in  any  way,  and  was  incapable  at  the 
time  of  his  injuries  as  aforesaid,  and  said 
fact  was  known  to  defendants  and  their 
agents  in  charge  of  said  business.  That  said 
counter  which  fell  upon  petitioner's  husband 
was  a  dangerous  contrivance  to  be  placed 
in  said  place  of  business.  That  it  is  the 
custom  of  the  patrons  of  defendants,  and  the 
patrons  of  all  similar  places  constructed  as 
was  their  place  of  business,  to  take  hold  of 
counters  and  to  steady  themselves  by  said' 
counters,  and  in  stumbling  and  falling  in 
said  places  of  business  to  use  said  counters 
in  assisting  themselves  in  restoring  their 
equilibrium,  and  in  putting  themselves  steady 
<m  their  feet  That  there  was  nothing  about 
said  counter  to  Indicate  that  it  was  not  fas- 
tened in  a  firm,  safe  manner.  That  the 
counters  in  defendants'  place  of  business  were 
all  fastened  firmly  to  the  floor  by  means  of 
large  strips  of  iron  screwed  to  the  floor  of 
said  place  of  business.  That  there  was  noth- 
ing about  the  appearance  or  position  of  said 
counter  to  indicate  or  put  any  one  on  no- 
tice that  said  counter  was  not  firmly  fasten- 
ed so  as  to  prevent  its  falling  over.  That 
it  is  customary  In  all  places  of  business, 
constructed  like  defendants*  place  was,  that 
had  counters  In  it  constructed  as  was  this 
counter  that  fell  upon  petitioner's  husband, 
to  have  the  same  firmly  and  securely  bolted, 
screwed,  or  fastened  so  as  to  prevent  its 
falling  over.  That  petitioner's  husband  was 
a  customer  of  defendants,  and  was  in  their 
place  of  business  as  a  customer,  and  they 
owed  him  the  high  and  sacred  duty  to  pro- 
tect him  from  Injury,  and  see  that  no  in- 
Jury  came  to  him  by  reason  of  any  acts  or 
omissions  of  theirs.  That  it  was  negligence 
in  the  defendants  to  have  said  heavy  dan- 
gerous counter  in  their  place  of  business  with- 
out the  same  being  securely  bolted,  screwed* 


or  fastened  so  as  to  prevent  it  falling  over. 
That  it  was  negligence  in  defendants  not  to 
warn  petitioner's  husband  of  the  condition 
of  said  counter  and  the  danger  of  going  near 
or  touching  the  same.  That  it  was  negli- 
gence on  the  part  of  the  defendants  and 
their  agents  to  permit  petitioner's  husband  to 
go  near  said  counter  or  touch  the  same  or 
to  use  the  same  in  steadying  himself  or  in 
pulling  himself  up  on  his  feet  in  falling  or 
alxmt  to  fall.  That  said  counter  was  a  dan- 
gerous and  threatening  trap,  and  it  was  neg- 
ligence on  the  part  of  defendants  to  have  said 
trap  in  their  place  of  business." 

Upon  a  general  demurrer  filed  by  the  de- 
fendant, the  court  rendered  the  following 
Judgment,  to  which  the  plaintiff  excepts,  to 
wit:  "I  do  not  think  the  defendants  owed 
the  duty  alleged,  nor,  if  they  did,  that  the 
wrong  complained  of  was  the  proximate 
result  of  the  negligence  charged;  and  the 
general  demurrer  is  therefore  sustained,  and 
the  case  dismissed." 

Jas.  L.  Key,  for  plaintiff  in  error.  Kontx 
ft  Austin,  tor  defendants  in  error. 

POWELL,  J.  L  The  different  aspects  in 
which  the  liability  of  the  owner  or  proprietor 
of  premises  for  injuries  received  by  persons 
present  thereon  might  be  viewed  were  pointed 
out  and  discussed  by  this  court  at  some  length 
in  the  case  of  Mandeville  Mills  v.  Dale,  2  Qa. 
App.  — ^  58  S.  E.  1060.  If  the  deceased  was 
on  the  premises  by  invitation,  express  or  im- 
plied, the  proprietor  of  the  saloon  was  under 
a  higher  duty  to  him  than  if  he  was  there  as 
a  bare  licensee.  It  is  conceded  that  ordinar- 
ily the  opening  of  a  public  place  of  business 
is  an  invitation  to  members  of  the  public 
to  come  in  and  transact  that  business;  that 
customers  in  a  place  of  business  where  goods 
are  sold  are  ordinarily  not  bare  licensees,  but 
it  is  said  that  in  this  case  no  such  invitation 
is  to  be  implied,  because,  under  the  allega- 
tions of  the  petition,  the  plaintiff  was  a 
drunk  man,  and  by  Pen.  Code,  1895,  §  443, 
"any  seller  of  spirituous  liquors  who  shall 
sell  or  furnish  liquors  or  other  intoxicating 
drinks  to  any  person  who  is  at  the  time  in- 
toxicated or  drunk  shall  be  guilty  of  a  mis- 
demeanor." In  the  absence  of  an  allegation 
that  the  defendant  had  been  accustomed  to 
sell  to  the  deceased  or  others  when  they  were 
drunk  or  any  other  allegation  tending  to 
show  that  the  deceased  had  reasonable  cause 
to  believe  that  the  defendants  were  willing 
to  entertain  his  offer  to  buy  on  the  occasion 
under  consideration,  we  are  led  to  hold,  in 
the  light  of  the  statute  quoted,  that  no  in- 
vitation to  the  deceased  to  come  for  the  pur- 
pose for  which  the  petition  says  he  came  can 
be  implied  against  the  defendant  He  was 
on  the  premises  as  a  licensee;  for  members 
of  the  public,  of  the  class  usually  allowed  to 
enter,  will  not  be  considered  as  naked  tres- 
passers, when  they  are,  without  objection, 
peaceably  in  a  public  business  house,  though 
having  no  immediate  business  with  the  pro- 
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prietor.  We  are  not  to  be  understood  as 
holding  that  one  can  be  regarded  as  an  in- 
Tited  person  In  a  aaloon  only  when  be  is  ap- 
proaching the  counter  to  buy,  or  when  he  is 
actually  drinking.  On  the  contrary,  a  person* 
who  has  no  Intention  of  drinking  at  all  may 
stand  in  this  relation.  BV)r  Instance,  if  the 
proprietor  places  pictures,  baseball  scores,  free 
lunches,  musicians,  or  other  things  in  his  sar 
loon  to  attract  persons  there,  with  a  view  of 
advertising  his  business,  and  with  the  hope 
that  some  or  all  of  them  may  drink  at  his 
bar,  such  persons  as  come  in  response  to  this 
implicit  InYltation  are  more  than  bare  licen- 
sees. So,  also,  those  persons  who,  having  re- 
cently be»i  customers  or  presently  intending 
to  be,  with  the  proprietor's  acquiescence  rnd 
in  accordance  with  common  usage,  sit  or 
stand  in  the  saloon,  are  more  than  licensees. 
Under  this  petition,  howevor,  the  attempt  to 
raise  the  implication  of  an  invitation  rests 
solely  upon  the  fact  that  deceased  entered  to 
boy  liquors— a  thing  he  could  not  reasonably 
expect  to  do  in  his  drunken  condition. 

2.  ODhe  owner  or  proprietor  of  the  prem- 
ises is,  however,  not  free  from  duty  to  a 
licenaeeu  The  premises  must  not  contain  pit- 
falls, mantraps,  and  things  of  that  character. 
IflandeviUe  Mills  v.  Dale,  supra.  "There 
is  a  class  of  decisions  holding  that  it  is  ac- 
tionable negligence  for  the  owner  of  grounds, 
oyer  which  people  are  accustomed  to  pass, 
to  expose  thereon  anything  which  is  peculiaiv 
ly  dangeroua  These  decisions  proceed  on  the 
sround  that  such  conduct  is  a  wanton  viola- 
tion of  the  obligations  which.  In  a  state  of 
society,  every  individual  holds  to  every  oth- 
er. ••  •  This  is  not  a  negation  of  the 
doctrine  that  tlie  owner  of  a  private  build- 
ing being  erected  on  a  private  lot  owes  no 
duty  to  trespassers  and  idlers,  or  persons 
Tlsiting  the  premises  merely  for  their  indi- 
Tidual  benefit  or  for  curiosity,  other  than 
tliat  he  shall  inflict  upon  them  no  willful 
er  wanton  injury.  •  •  •  The  sound  view 
seems  to  be  that  the  owner  or  occupier  of 
real  property  may  become  liable  on  the  foot- 
ing of  negligence  to  persons  who  are  injured 
in  their  persons  or  their  property  through 
the  needless,  wanton,  or  grossly  negligent 
act  of  exposing  other  dangerous  things  upon 
Ills  premises  or  upon  the  highway  adjacent 
thereto,  attracting  childroi  or  animals,  or 
endangering  the  safety  of  the  unwary."  1 
Thomp.  Neg.  (Ed.  1901),  f  850.  "Some  courts, 
disregarding  distinctions  relating  to  tres- 
passers, intruders,  bare  licensees,  etc,  place 
tlie  doctrine  on  the  broad  and  just  ground 
that  the  owner  or  occupier  of  premises  is 
bound  to  exercise  ordinary  care  to  the  end 
of  keeping  l\is  premisets  In  such  condition 
that  they  will  not,  by  reason  of  any  inse- 
curity or  insufficiency,  injure  any  person 
rightfully  in,  around,  or  passing  by  them,  at 
the  same  time  holding  that  such  owner  or 
occupier  is  not  an  Insurer  against  accidents 
which  may  happen  from  the  condition  of  the 
premises^    The  distinction  is  that  the  person 


coming  upon  the  premises  to  whom  this  duty 
of  care  is  due  must  not  come  as  a  mere  tres- 
passer or  wrongdoer,  but  for  some  purpose 
lawful  in  itself,  and  such  as  the  owner  or 
occupier  might  reasonably  expect  to  bring 
him  there.  This  being  the  rule,  if  the  per- 
son injured  is  rightfully  upon  the  premises, 
it  will  make  no  difference  with  reference  to 
his  right  of  action  for  the  injury  whether 
he  is  there  as  a  licensee  or  by  invitation." 
Id.  S  969.  We  think  that,  while  a  difference 
exists  between  the  elemental  concepts  upon 
which  the  respective  liabilities  arise  in  cases 
of  licensees  and  of  invited  persons,  also  be- 
tween the  terms  in  which  the  respective  du- 
ties are  theoretically  to  be  stated  and  while 
In  theory  the  degree  of  care  required  in  one 
case  may  differ  from  that  required  in  the 
other,  still  frequently  the  actual  quantum  of 
diligence  necessary  to  fulfill  the  legal  duty, 
under  the  circumstances,  owing  to  the  li- 
censee, is  no  less  than  it  would  be  if  he  were 
an  Invited  person.  Theoretically  the  degree 
of  diligence  owing  by  the  proprietor  of  prem- 
ises who  has  a  pitfall  thereon  to  a  licensee 
is  less  than  that  due  his  invited  guest,  yet,* 
after  the  presence  of  the  licensee  Is  known, 
exactly  the  same  acts  of  caution  may  be  re- 
quired of  the  proprietor  to  satisfy  the  legal 
duty  as  would  be  necessary  If  the  licensee 
were  invited.  Indeed,  we  can  conceive  that 
the  owner  of  lands  on  which  dangerous 
things  exist  may  be  In  legal  duty  bound 
to  use  a  greater  quantum  of  precaution  in 
behalf  of  an  infant  licensee  thereon  than 
he  would  in  behalf  of  an  adult  invited  guest. 
The  sum  of  the  whole  matter  is  included  in 
the  expression  frequently  enunciated,  that 
"duties  arise  out  of  circumstances.*' 

In  the  case  of  Newark  Electric  Oo.  v.  Gar- 
den, 78  Fed.  74,  23  O.  C.  A.  649,  37  L.  R.  A. 
725,  Judge  Dallas,  after  referring  to  the  gen- 
eral rule  that,  as  to  trespassers,  the  land- 
owner may  keep  his  premises  in  such  condi- 
tion as  he  sees  fit,  quotes  approvingly  from 
Hydraulic  Oo.  v.  Orr,  83  Pa.  332,  as  follows: 
"It  is  true  that,  where  no  duty  is  owed,  no 
liability  arises.  •  •  •  But,  as  has  often 
been  said,  duties  arise  out  of  circumstances, 
nence,  where  the  owner  has  reason  to  appre- 
hend danger,  owing  to  the  peculiar  situation 
of  his  property,  and  its  openness  to  accident, 
the  rule  will  vary."  And  adds  the  following: 
"It  makes  no  difference,  where  the  circum- 
stances give  rise  to  duty,  that  the  plaintiff 
was  'technically  a  trespasser.*  Schilling  v. 
Abernethy,  112  Pa.  437,  3  Atl.  792,  56  Am. 
Rep.  320.  The  true  question  is:  Was  he  *a 
trespasser  there,  in  a  sense  that  would  ex- 
cuse the  defendant  for  acts  of  negligence, 
•  •  •  whether  the  owner  or  occupant  of 
premises  is  liable  under  any  circumstances, 
and,  if  so,  under  what  circumstances,  for 
injuries  received  by  a  person  while  on  such 
premises,  and  by  reason  of  their  dangerous 
condition?*  In  Railway  Oo.  v.  McDonald, 
152  n.  S.  262,  14  Sup.  Ct  619,  38  L.  'Ed.  434, 
the  question  was  thus  stated,  and,  in  answer- 


446 


60  SOUTHBASTBBN  REPORTBB. 


(6a. 


Ing  it,  the  Supreme  Oourt  held  that,  under 
the  clrcaniBtaiices  of  that  case,  the  person 
injured  could  not  be  regarded  'as  a  mere  tres- 
passer, for  whose  ^safety  and  protection, 
while  on-  the  premises  in  question,  against 
the  unseen  danger  referred  to,  the  railroad 
company  was  under  no  duty,  or  obligation 
whateyer  to  make  provision.'  The  fact  that 
in  all  these  cases  the  court  gave  due  weight 
to  the  circumstance  that,  in  each  of  them,  the 
person  injured  was  a  child,  would  not  Justi* 
tr  us  in  restricting  the  application  of  the 
principle  upon  which  they  were  decided  to 
cases  which  present  the  same  peculiarity. 
The  doctrine  of  all  of  them  is  that  a  duty  of 
eare  may,  by  reason  of  the  circumstances,  be 
due  from  the  owner  of  property  to  one  who 
is  technically  a  trespasser  upon  it;  and  the 
youth  of  those  most  likely  to  suffer  from 
a  failure  to  discharge  such  duty  is  simply 
one  of  the  circumstances  which,  when  pres- 
ent, is  to  be  considered  with  the  rest  The 
opinion  of  the  court  in  the  case  last  cited 
cannot  be  read  without  perceiving  that  the 
matter  was  so  viewed  by  the  Supreme  Court 
« of  the  United  States;  and  the  Supreme  Court 
of  Pennsylvania,  by  which  the  two  cases 
first  cited  were  decided,  has  repeatedly  held 
that  a  child  may  be  such  a  trespasser  as  to 
be  subject  to  the  consequences  of  his  tres- 
pass. It  has  never  laid  down  one  rule  with 
respect  to  children  and  another  respecting 
adults,  but  has  many  times  said  that  the 
former,  like  the  latter,  when  trespassers  'in 
every  sense  of  the  word,'  are  to  be  regarded 
as  wrongdoers  to  whom  the  owner  of  the 
premises  is  under  no  obligation."  In  the  case 
of  Schilling  V.  Abemethy,  112  Pa.  437,  8  AtL 
792,  56  Am.  Rep.  320,  cited  above,  involving 
an  injury  to  a  licensee  or  trespasser,  the 
oourt  holds:  "Where  one  has  reason  to  appre- 
hend danger  from  the  peculiar  situation  of 
his  property  and  its  openness  to  accident,  the 
rule  that,  where  no  duty  is  owed,  no  lia- 
bility arises,  will  not  prevail ;  but  the  ques- 
tion of  liability  must  be  submitted  to  the 
Jury,  to  be  determined  upon  all  the  facts  of 
the  case.  Circumstances  may  beget  duties 
which,  under  ordinary  circumstances,  cannot 
be  implied;  and,  when  such  circumstances 
are  shown  to  exist,  the  question  arising  there- 
from is  not  for  the  court,  but  for  the  Jury." 
Also,  in  Murray  v.  McShane,  52  Md.  217,  36 
Am.  R^.  367,  it  is  held  that  "a  person  law- 
fully passing  along  a  street,  who  stops  on 
the  door  sill  of  a  house  fronting  on  the  street 
for  the  purpose  of  adjusting  his  shoe,  and 
while  thus  occupied,  his  head  being  within 
the  lines  of  the  street,  without  any  n^li- 
gence  on  his  part  is  injured  by  a  brick  falling 
on  his  head,  in  consequence  of  the  dilapidat- 
ed condition  of  the  wall  of  the  house,  has  a 
right  of  action  against  the  owner  of  the  house 
for  the  injury  inflicted."  In  Kinchlow  v. 
Midland  Blevator  Co.,  67  Kan.  874,  46  Pac 
708,  there  is  a  holding  that,  '*where  an  own- 
er of  premises  has  reason  to  apprehend  dan- 
ger from  the  peculiar  situation  and  condition 


of  certain  of  their^  appurtenances  and  their 
openness  to  accident,  the  question  whether 
he  has  exercised  due  care  or  not,  as  well  as 
that  of  the  contributory  negligence  of  a  per- 
son injured  thereon,  becomes  one  for  the 
Jury,  to  be  determined  upon  all  the  facts  and 
circumstances  of  the  case."  In  the  case  Just 
cited  a  licensee  stepped  upon  a  cover  ap- 
parently safe^  but  which,  after  the  manner 
of  a  trapdoor,  precipitated  him  into  a  barrel 
of  hot  water. 

In  Bransom's  Adm'r  v.  Labrot,  81  Ky.  638, 
50  Am.  Rep.  193,  the  court,  sustaining  a  re- 
covery in  favor  of  a  licensee  or  trespasser, 
says:  "As  a  general  rule,  the  owner  of  land 
may  retain  to  himself  the  exclusive  use  and 
occupation  of  it;  but,  as  property  in  lands 
depends  upon  municipal  law  for  its  recogni- 
tion and  protection,  the  use  and  enjoyment  of 
it  are  subject  to  conditions  imposed  for  the 
welfare  and  rights  of  others."  Also,  to  quote 
from  the  same  case:  "It  is  held  that  a  par- 
ty is  guilty  of  negligence  in  leaving  anything 
in  a  place  when  he  knows  it  to  be  extremely 
probable  that  some  other  person  will  unjus- 
tifiably set  it  in  motion,  to  the  injury  of  a 
third  person.  1  Addison  on  Torts,  t  U* 
And  said  a  lean&ed  Judge :  'It  appears  to  us 
that  a  man  who  leaves  in  a  public  place, 
along  which  persons,  and  among  them  chil- 
dren, have  to  pass,  a  dangerous  madiine^ 
which  may  be  fatal  to  any  one  who  touches 
it,  without  any  precaution  against  mischief, 
is  not  only  guilty  of  negligence,  but  of  negli- 
gence of  a  very  reprehensible  character,  and 
not  the  less  so  because  the  imprudent  and 
unauthorized  act  of  another  may  be  necessary 
to  realize  the  mischief  to  which  the  unlawful 
act,  or  negligence  of  the  defendant,  has  giv- 
en occasion.'  30  B.  Din.  330.  ♦♦  ♦  •« 
would  be  a  barbarous  rule  of  law  that  would 
make  an  owner  of  land  liable  *for  setting  a 
trap  thereon,  baited  with  stinking  meat,  so 
that  his  neighbor's  dog,  attracted  by  his  nat- 
ural instinct,  might  run  into  it  and  be  kill- 
ed, and  which  would  exempt  him  from  liabil- 
ity for  the  consequences  of  leaving  eitpoaeA 
and  unguarded  on  his  land  a  dangerous  ma- 
chine, so  that  his  neighbor's  child  attracted 
to  it  and  tempted  to  meddle  by  Instincts 
equally  as  strong  might  thereby  be  killed  or 
maimed  for  life.  Such  is  not  the  law.*  9 
Bast,  277."  In  Union  Pac.  B.  Co.  v.  Mc- 
Donald, 152  U.  S.  270,  14  Sup.  Ct  619,  38  L. 
Bd.  4^,  where  a  boy  stepped  Into  slack  lime 
which  was  spread  upon  the  ground,  but  which 
upon  its  surface  gave  no  indication  of  dan- 
ger, Justice  Harlan,  speaking  for  the  court, 
says:  "Applied  to  the  case  now  before  us, 
they  require  us  to  hold  that  the  defendant 
was  guilty  of  negligence  in  leaylng  unguard- 
ed the  slack  pile  made  by  it  in  the  vicinity 
of  its  depot  building.  It  could  have  forbid- 
den all  persons  from  coming  to  its  coal  mine 
for  the  purposes  merely  of  curiosity  and 
pleasure.  But  it  did  not  do  so.  On  the  con- 
trary, it  permitted  all,  without  regard  to  age, 
to  visit  its  mine,  and  witness  its  operation. 
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It  knew  that  the  nsnal  approach  to  the  mine 
was  by  a  narrow  path  akirtlDg  Its  slack  pit, 
close  to  its  depot  building,  at  which  the  peo- 
ple of  the  village,  old  and  young,  would  often 
assemble.  It  knew  that  children  were  in  the 
habit  of  frequenting  that  locality  and  play- 
ing around  the  shafthonse  in  the  Immediate 
Tidnity  of  the  slack  pit  The  slightest  re- 
gard for  the  safety  of  these  children  woald 
hare  suggested  that  they  were  in  danger 
from  being  so  near  a  pit,  beneath  the  surface 
of  which  was  concealed  (except  when  snow, 
wind,  or  hail  prevailed)  a  mass  of  burning 
coals  Into  which  a  child  might  accidentally 
fall  and  be  burned  to  death.  Under  all  the 
circumstances,  the  railroad  company  ought 
not  to  be  heard  to  say  that  the  plaintiff,  a 
mere  lad,  moved  by  curiosity  to  see  the  mine. 
In  the  vicinity  of  the  slack  pit,  was  a  tres- 
passer, to  whom  it  owed  no  duty,  or  for 
whose  protection  it  was  under  no  obligation 
to  make  provision."  While  the  plaintiff  in 
that  case  was  a  boy  of  tender  years,  yet  this 
fact  does  not  (as  will  appear  by  reading  the 
entire  opinion)  affect  the  generality  of  the 
rule  except  upon  the  question  of  the  plain- 
tiff's contributory  negligence.  See,  also, 
Penso  V.  McOormick,  125  Ind.  lie,  25  N.  B. 
166,  9  li.  B.  A.  818,  21  Am.  St  Bep.  211; 
Bennett  v.  Bailroad  Ck>.t  102  IJ.  S.  577,  26 
li.  Ed.  235.  Of  the  decisions  of  the  Supreme 
Oourt  of  this  state,  we  call  attention  to  the 
following:  Augusta  B.  (>>.  v.  Andrews,  89 
Ga.  663,  16  S.  E.  203,  8.  c  92  Ga.  706,  19 
8.  B.  718  (distinguished  in  Mandevllle 
Mills  V.  Dale,  2  Ga.  App.  — ,  68  S.  E.  1062); 
Atlanta  Ck>tton-Seed  Oil  Mills  v.  Coffey,  80"^ 
Ga.  145,  4  S.  E.  759,  12  Am.  St  Bep.  244; 
Folsom  V.  Lewis,  85  Ga.  146,  11  S.  E.  606. 
As  to  the  duty  of  warning  against  pitfalls 
In  such  cases,  see  1  Thomp.  Neg.  (Ed.  1001), 
t  993.  The  duty  of  warning  against  such 
danger  becomes  only  the  more  imperative 
when  the  licensee  or  invited  person  has 
bad  eyesight  is  intoxicated,  or  is  suffering 
from  other  infirmity  known  to  the  proprietor 
of  the  premises.  Brown  v.  Stevens,  136 
Mich.  811,  99  N.  W.  12;  White's  Supplement 
to  Thompson  on  Negligence,  f  993.  Heavy 
articles  which  are  apparently  in  stable  equili- 
brium, or  which  are  usually  found  securely 
fastened,  but  which  are,  in  fact  in  unstable 
equilibrium  and  not  fastened,  may  fairly  be 
placed  in  the  same  category  with  pitfalls 
and  mantraps.  The  counter  in  this  case — 
to  borrow  an  expression  from  the  case  of 
Newark  CJo.  v.  Garden,  78  Fed.  79,  23  O.  C. 

A.  649,  37  L.  B.  A.  725,  supra— was  ''not  a 
trap,  for  there  was  no  Intention  to  ensnare, 
but  was  an  unknown,  an  invisible,  peril,  to 
which  he  [the  deceased!  might  unconsciously 
or  involuntarily  be  drawn,  and  from  which, 
by  taking  ordinary  care,  the  defendant  might 
have  protected  him."  Compare  Eton  C!o.  v. 
liangston,  24  Can.  a  C.  708,  s.  c.  21  Out  App. 

B.  624,  s:  c.  25  O.  B.  78,  wherein  the  unfasten- 
ed object  which  fell  was  a  large  mirror. 

There  is  another  general  rule  upon  which 


the  defendant  relies  with  great  confidence 
— ^that  the  owner  is  not  responsible  for 
an  injury  occasioned  by  putting  one  of  his 
instrumentalities  to  a  use  for  which  it  is  not 
intended.  In  this  case  the  petition  alleges 
that  one  of  the  uses  for  which  this  counter 
was  intended  was  that  identical  use  the  de- 
ceased attempted  to  make  of  it  Besides, 
the  general  rule  la  not  so  universal  of  ap- 
plication as  to  exclude  a  finding  of  negligence 
in  those  cases  where  the  owner  of 'premises, 
who  has  a  reason  to  apprehend  the  innocent 
presence  of  persons  thereon,  knowingly  allows 
his  property  to  be  or  to  remain  in  such  situ- 
ation that  a  visitor,  although  making  no  use 
of  the  premises  other  than  a  reasonably 
prudent  person  under  like  circumstances 
would  be  expected  to  make,  is  liable  to  be  in- 
jured by  coming  in  contact  with  what  appears 
to  be  in  its  normal  condition  and  safe,  when, 
as  a  matter  of  fact  it  contains  a  secret  and 
hidden  danger.  See  Mayor  of  Jackson  v. 
Boone,  93  Ga.  662,  666,  20  S.  E.  46.  Suppose 
the  proprietor  of  this  saloon  had  purchased  a 
keg  of  nitroglycerine  for  the  purpose  of  do- 
ing some  blasting,  and  had  temporarily  set 
it  down  in  the  middle  of  his  saloon  floor, 
where  a  casual  passer  was  liable  to  kick 
against  it  would  he,  in  response  to  a  suit  by 
one  who  through  inadvertence  had  run 
against  it  and  exploded  it  he  heard  to  say 
as  a  complete  defense  that  the  deceased  put 
the  nitroglycerine  to  a  purpose  for  which  it 
was  not  intended?  Compare  Babcock  v. 
Johnson,  120  Ga.  1035,  48  S.  E.  438.  Also, 
Schofield  V.  Wood,  170  Mass.  416,  49  N.  E. 
636. 

3.  The  trial  Judge,  in  addition  to  holding 
that  the  defendant  owed  the  deceased  no  duty, 
also  held  that  the  alleged  negligence  was  not 
the  proximate  cause  of  the  injury.  We  pre- 
sume that  he  based  this  upon  the  view  that 
the  act  of  the  deceased  In  stumbling  and 
catching  hold  of  the  counter  was  the  prox- 
imate cause.  It  took  the  concurrence  of  the 
act  of  the  defendant  in  leaving  the  counter  In 
a  state  of  unstable  equilibrium,  and  the  act  of 
the  deceased  in  grasping  it  to  cause  the 
harm.  The  counter,  if  the  deceased  had  not 
touched  it,  would  not  have  hurt  him.  His 
own  stumbling  and  catching  would  not  have 
killed  him  if  It  had  not  set  in  motion  the 
not  reasonably  to  be  expected  danger  con- 
tained in  the  condition  of  the  counter.  Nei- 
ther alone  was  sufficient  to  cause  the  homi- 
cide. "It  is  no  defense  in  an  action  for  an 
injury  resulting  from  the  negligence  that  the 
negligence  or  willful  wrong  of  third  per- 
sons, or  an  inevitable  accident  or  an  in- 
animate thing,  contributed  to  cause  the  in- 
Jury,  if  the  negligence  of  the  defendant  was 
an  efficient  cause  without  which  the  injury 
would  not  have  occurred.  A  Juridical  cause 
need  not  be  the  sole  cause.'*  Jaggard  on 
Torts,  67.  "If  the  damage  has  resulted  di- 
rectly from  concurrent  acts  or  neglects  of 
two  persons,  each  of  these  acts  may  be 
counted  on  as  the  wrongful  cause."    Cooley 
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on  Torts  (3d  ISA.)  119.  ''Although  an  act  of 
the  plaintiff  himself,  intervening  between  the 
defendant's  wrong  and  the  injuries  suffered, 
has  concurred  in  producing  the  damages  for 
which  a  recoveiy  is  soughti  the  defendant  is 
not  thereby  excused.  If  such  intervening  act 
was  the  natural  result  of,  or  was  naturally 
and  reasonably  Induced  by,  the  antecedent 
act  of  the  defendant  And  the  rule  is  the 
same  where,  though  the  plaintiff's  act  may 
not  in  strictness  have  been  caused  or  induced 
by  the  defendant's  act  or  omission,  yet  the 
latter  caused  or  created  a  negligent  and  dan- 
gerous condition,  upon  which  the  plaintiff's 
act,  harmless  and  innocent  in  itself,  and  of 
a  nature  which  might  have  been  anticipated, 
operated  to  produce  the  injuries  received." 
Watson,  Damages  for  Personal  Injuries,  §  75. 
In  the  case  of  Postal  Tel.  Gable  Co.  y. 
Zopfl,  73  Fed.  609,  19  C.  C.  A.  005,  before 
the  United  States  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit,  where  it  appeared  that 
the  defendant  placed  a  pole  across  a  plat- 
form upon  which  the  plaintiff  had  to  walk 
from  her  house  to  the  street,  and  the  defend- 
ant. In  stepping  over  the  pole,  slipped  upon 
the  platform,  which  was  wet,  the  defendant 
contended  that  the  slippery  condition  of  the 
platform  was  the  proximate  cause;  but  Judge 
Lurton,  speaking  for  the  court,  says:  ''Still, 
the  fact  remains  that  the  facts  and  cir- 
camstances  were  such  that  either  of  two  in- 
ferences might  be  made— one  that  the  wet 
platform  was  the  sole  cause  of  her  fall,  the 
oCher  that  the  pole  proximately  and  efficient- 
ly contributed,  in  co-operation  with  the  wet 
platform,  to  her  fall.  If  the  jury  should  be 
o<  opinion  from  all  the  facts  that  but  for  the 
pole  she  would  probably  not  have  fallen, 
tben,  though  the  pole  was  not  the  causa  cau- 
B8I18,  it  would  be  a  cause  without  which  the 
fall  would  probably  not  have  occurred.  Upon 
ssch  a  finding  the  liability  of  the  plaintiff  in 
error  would  be  clear.  McDonald  v.  Railway 
Os.  (decided  by  this  court  April  14,  1896)  74 
BW.  104,  20  0.  C.  A,  322."  In  Barney  v. 
Bnrstenbinder,  7  Lans.  (N.  Y.)  210,  the  neg- 
ligent slipping  of  a  case  of  nitroglycerine 
without  indicating  the  contents  of  the  pack- 
age was  held  to  be  the  proximate  cause  of 
t!ie  injury,  though  the  explosion  immediately 
affose  by  reason  of  the  fact  that  the  plaintiff 
(the  carrier)  was  examining  the  luickage  to 
see  what  it  contained.  In  Walters  v.  Den- 
ver Consolidated  Blec.  Ck>.,  12  Colo.  App.  145, 
54  Pac.  960,  where  the  plaintiff  came  into 
contact  with  an  unprotected  live  wire,  it  was 
held  that  the  condition  of  the  wire,  and  not 
the  acts  by  which  the  plaintiff  came  into  con- 
tact therewith,  was  the  proximate  cause  of 
the  injury.  B\>r  further  illustrative  cases, 
see  Rosenbaum  v.  Shoffner,  98  Tenn.  624,  40 
&  W.  1086;  Porcella  v.  Mutual  Reserve  Ins. 
Co.,  50  App.  Div.  158,  63  N.  Y.  Supp.  599; 
Prescott  V.  CJonnell,  22  Can.  S.  C.  147;  Wil- 
lis V.  Providence  Pub.  Co.,  20  R.  I.  285,  38 
Atl.  947.  In  this  state,  somewhat  contrary  to 
the  general  rule,  we  have  provided  by  statute 


for  recoveries  in  cases  where  the  injury  is 
the  result  of  the  concurrent  acts  of  the  plain- 
tiff and  of  the  defendant,  even  though  those 
of  the  plaintiff  be  also  negligent  If  by  or^ 
dinary  care  the  plaintiff  could  have  avoided 
the  effects  of  the  defendant's  negligence,  or 
if  the  injury  would  not  have  occurred  but 
for  the  plaintiff's  failure  to  use  ordinary  care, 
the  defendant  will  not  be  held  liable,  though 
also  negligent;  '*but  in  other  cases  the  de- 
fendant is  not  relieved,  although  the  plain- 
tiff may  in  some  way  have  contributed  to  the 
injury  sustained."  Civ.  (3ode  1895,  8  3830. 
In  cases  where  both  parties  have  been  negli- 
gent, and  the  plaintiff's  negligence  does  not 
amount  to  a  failure  to  use  ordinary  carCr  a 
comparison  is  made  between  the  respective 
wrongs  or  neglects,  and  a  corresponding  dim- 
inution in  the  amount  of  the  recovery  re- 
sults. 

4.  We  will  next  take  up  the  contention 
that  the  admitted  voluntary  drunkenness  of 
the  deceased  precludes  a  recovery.  That 
school  of  jurists  who  consider  torts  as  akin 
to  crimes  apply  to  the  case  of  a  drunk  man, 
as  to  his  capacity  both  for  negligence  and 
for  contributory  negligence,  the  ancient  max- 
im that  drunkenness  is  no  excuse  for  crime. 
The  other  school,  although  they  do  not  base 
their  theories  of  tort  on  the  criminal  law, 
just  as  uniformly  hold  the  drunk  man  re- 
sponsible for  his  conduct  under  a  given  state 
of  chrcumstances  as  if  he  were  sober.  Ir- 
respective of  the  various  reasons  given,  all 
courts  now  hold  that  the  drunk  man,  so  far 
as  his  own  conduct  is  concerned,  is  to  be  con- 
sidered, in  all  matters  of  volition,  judgment, 
caution,  and  general  mental  state,  just  as  if 
he  were  sober.  The  state  of  mind  produced 
by  intoxication  will  be  disregarded  in  view- 
ing his  actions,  and  he  will  be  judged  as  if 
he  possessed  his  normal  capacities.  The  phy- 
sical state  produced  by  drunkenness  is,  how- 
ever, a  condition  that  enters  in  as  one  of  the 
circumstances  in  determining  the  negligence 
of  the  respective  parties  to  the  transaction. 
Also,  in  determining  the  negligence  of  the 
other  party  to  the  transaction,  not  only  the 
impaired  physical  condition,  but  also  the 
vitiated  mental  state  of  the  drunk  man,  if 
known  to  the  other  party,  and  not  his  nor- 
mal state  of  mind  and  body,  are  to  be  con- 
JBldered.  The  maxim,  "Volenti  non  fit  in- 
juria," is  as  applicable  to  a  drunk  man  as 
to  a  sober  man.  Wherever  on  the  transac- 
tion as  it  occurred  a  sober  man  could  not 
recover,  on  account  of  his  contributory  neg- 
ligence in  having  acted  imprudently  or  rash- 
ly or  in  failing  to  use  care  to  avoid  injury, 
the  drunk  man  will  likewise  be  precluded. 
As  against  himself,  the  acts  of  a  drunk  man 
will  afford  the  same  concurrence  with  the 
negligence  of  the  opposite  party  creating  the 
juridic  cause  of  his  injury  as  if  he  were 
sober;  and,  to  the  same  extent,  his  acts  may 
so  intervene  as  to  interpose  a  proximate 
cause  between  the  defendant's  negHgence 
and  the  injurious  result,  and  this  may  make 
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the  defendant's  wrong  Juridically  remote. 
For  Instance,  in  the  recent  case  of  Seaboard 
Air  Line  Ry.  CJo.  v.  Smith,  2  Ga.  App.  — , 
59  S.  E.  199,  this  court  held  that  the  con- 
duct of  a  drunlcen  man  in  walking  down  the 
railroad  track  three  miles  to  the  place  where 
he  was  killed  by  a  train  interposed  such  a 
proximate  cause  between  his  death  and  the 
negligence  of  the  company  in  putting  him 
off  the  train  drunk  as  to  render  that  wrong 
of  the  company  juridically  remote.  These 
generalizations  are  deduced  by  logical  neces- 
sity from  such  a  large  number  of  reported 
cases  and  text-books  as  to  render  a  fnl)  cita- 
tion tedious.  Out  of  the  large  number  that 
might  be  cited,  see  the  following:  Central 
R.  Co.  V.  Phinazee,  93  Ga.  488,  21  S.  B.  66 
(3);  Parish  v.  W.  &  A.  R.  Co.,  102  Ga.  291, 
29  S.  E.  715,  40  L.  R.  A.  364;  Georgia  South- 
em  &  Fla.  Ry.  Co.  v.  George,  92  Ga.  765,  19 
S.  E.  813;  Clay  v.  Macon  &  Birmingham  R. 
Co.,  Ill  Ga.  839,  36  S.  B.  233;  Macon,  D.  & 
S.  R.  Co.  v.  Moore,  125  Ga.  810,  54  S.  E. 
700;  Forrest  v.  Georgia  R.  Co.,  128  Ga.  78,  57 
S.  E.  98;  Berry  v.  Northeastern  R.  Co.,  72 
Ga.  137;  Southwestern  R.  Co.  v.  Hankerson, 
61  Ga.  114;  South  Carolina  R.  Co.  v.  Nix, 
68  Ga.  584;  Central  R.  Co.  t.  Glass,  60  Ga. 
442;  Seymer  v.  Town  of  Lake,  66  Wis.  651, 
29  N.  W.  554;  Fitzgerald  v.  Weston,  52  Wis. 
354,  9  N.  W.  13;  Smith  v.  Railroad  Co.,  114 
N.  C.  728,  19  S.  E.  863,  923,  25  L.  R.  A.  287; 
Kean  v.  B.  &  O.  R.  Co.,  61  Md.  154;  L.  C.  & 
L.  R,  Co.  ▼.  Sullivan,  81  Ky.  634,  50  Am. 
Rep.  186;  Werner  v.  Citizens'  Ry.  Co.,  81  Mo. 
868;  Cassedy  v.  Stockbridge,  21  Vt  391; 
Strand  v.  Railway  Co.,  67  Mich.  380.  34  N. 
W.  712;  Little  Rock  R.  Co.  v.  Pankhurst, 
86  Ark.  371;  Bradley  v.  R.  Co.,  8  Daly  (N. 
Y.)  289;  Jaggard  on  Torts  165,  166;  Cooley 
on  Torts  (3d  Ed.)  192;  Wharton  on  Negli- 
gence, §§  37,  196,  340,  341,  494. 

5.  We  will  now  apply  the  principles  above 
stated  more  specifically  to  the  case  at  bar. 
If  the  defendants  had  reason  to  anticipate 
the  presence  of  persons  In  their  barroom, 
they  were  under  the  duty,  toward  such  as 
were  either  expressly  or  Impliedly  invited 
there,  to  use  ordinary  care  and  diligence  to 
see  that  the  premises  were  safe,  and  toward 
licensees  to  use  such  diligence  (not  exceeding 
ordinary  care  and  diligence)  as  the  particular 
circumstances  required  in  anticipating  the 
likelihood  of  their  coming,  and,  after  they 
came  and  their  presence  was  known,  to  use 
ordinary  care  not  to  injure  them  by  anything 
done  upon  the  premises,  and  not  to  expose 
them  to  other  peril.  The  Jury,  under  the 
facts  alleged,  would  be  authorized  to  find 
that  the  defendants  might  reasonably  have 
anticipated  that  the  deceased  and  other  per- 
sons would  come  into  the  saloon  and  within 
range  of  the  counter;  and  likewise  that,  by 
ordinary  foresight  and  prudence,  they  should 
have  anticipated,  after  they  actually  saw  the 
deceased  in  the  bar,  that  he,  in  his  drunken 
condition,  might  stumble  against,  lean  upon, 
catch  hold  of,  or  otherwise  come  into  casual 
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contact  with  the  counter.  If  the  Jury  should 
find  that  a  reasonably  prudent  man,  under 
these  circumstances,  would  have  apprehended 
the  danger  in  which  the  deceased  was  thus 
placed,  then  the  duty  of  using  ordinary  care 
to  thwart  that  danger  immediately  devolved 
upon  theuL  If  the  presence  of  the  deceased 
was  actually  known,  or,  if  not  known,  should 
have  been  anticipated  under  the  circumstan- 
ces, and  the  defendant  did  not  take  the  care 
required  to  avert  the  threatened  danger,  neg< 
ligence  is  established.  The  question  as  to 
whether  the  condition  of  the  counter  present- 
ed a  hidden  peril,  so  imminent  as  to  require 
warning  to  the  deceased  in  his  condition  and 
under  tile  surrounding  circumstances,  is  like- 
wise a  Jury  question*  If  negligence  in  the 
respects  indicated  should  be  found  by  the 
Jury,  it  would  likewise  be  for  them  to  de- 
termine whether  that  negligence  alone  or  in 
connection  with  the  acts  of  the  deceased  was 
the  proximate  cause  of  the  injury.  If  the 
conduct  of  the  deceased  in  stumbling  against 
or  in  catching  hold  of  the  counter  was  not 
negligent,  but  was  casual  and  innocent,  or 
was  an  accident  unmixed  with  negligence,  the 
defendant's  wrong  would,  in  a  Jurldic  view, 
be  the  sole  responsible  cause.  If  the  acts  of 
the  deceased  were  in  some  wise  negligent, 
but  were  not  so  much  so  as  to  amount  to  a 
failure  to  exercise  ordinary  care,  the  Jury 
would  have  the  right  to  compare  the  negli- 
gence of  one  party  with  the  negligence  of 
the  other  and  to  apportion  the  damages  by 
diminishing  the  recovery.  If  the  injury  re- 
sulted solely  from  the  negligence  of  the  de- 
ceased, or  from  negligence  on  his  part 
amounting  to  a  failure  to  exercise  ordinary 
care,  or  if,  by  the  exercise  of  ordinary  care 
and  diligence,  he  could  have  prevented  injury 
from  the  defendants'  negligence,  or  if  he  put 
the  co.unter  to  a  use  not  reasonably  to  be 
anticipated,  the  plaintiff  cannot  recover. 

In  determining  the  negligence  of  the  de- 
fendant, the  circumstance  that  the  deceased 
was  drunk,  and  his  condition,  mental  and 
physical,  so  far  as  disclosed  to  the  defend- 
ant, or  so  far  as  under  the  circumstances  the 
defendant  reasonably  should  have  known,  are 
to  be  considered.  As  to  the  conduct  of  the- 
deceased,  his  drunkenness  is  no  excuse  for 
any  failure  on  his  part  to  use  all  the  Judg- 
ment, knowledge,  care,  and  discretion  which 
would  have  been  required  of  him  If  he  were 
sober.  As  a  part  of  this  sober  man's  knowl- 
edge which  he  was  called  upon  to  exercise 
was  a  realization  of  the  fact  that  he  was 
drunk  (this  is  not  a  bull,  but  a  legal  nicety), 
and  that,  being  drunk,  his  physical  and  men 
tal  powers  and  faculties  were  impaired.  I^ 
was  his  duty  to  conduct  himself  while  in  the 
saloon  Just  as  a  sober  man  would  have  done 
if  he  had  been  in  that  physical  condition  as 
a  result  of  illness  or  other  Innocent  cause. 
If  bis  stumbling  was  caused  by  physical 
weakness,  though  drunken  weakness,  and 
not  from  drunken  misjudgment  or  drunken 
lack  of  care,  and,  having  stumbled,  he  acted 
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as  a  reasonablj  pnxdent  ciober  man  In  his 
physical  condition  would  have  acted,  the  fact 
of  his  intoxication  will  not  make  him  guilty 
of  contributory  negligence.  We  can  not  say 
as  a  matter  of  law  that  it  was  not  natural, 
prudent,  and  reasonably  to  be  anticipated 
that  one  who  had  casually  stumbled,  fallen, 
or  otherwise  come  into  contact  with  a  bar 
counter  should  lean  against,  catch  hold  of  it 
or  pull  up  by  it.  We  have  heard  that  one 
reason  why  bar  counters  are  made  in  the 
style  they  are  said  to  be  made  is  that  cus- 
tomers in  places  where  such  counters  are 
found  frequently  feel  a  desire  to  lean  against, 
catch  hold  of,  or  pull  up  by  something,  and 
tbe  bar  counter  is  so  made  as  to  accommodate 
them  in  these  particulars,  as  well  as  in  oth- 
er&  The'  petition  was  not  so  perfect  as  it 
might  have  been,  but  enough  was  alleged  to 
p&BB  general  demurrer  (which  in  this  state 
is  more  limited  in  scope  than  in  most  juris- 
dictions), and  to  make  a  case  for  decision  by 
the  jury. 

Therefore  the  Judgment  sustaining  the  de- 
murrer is  reversed. 


(3  GkL  App.  138) 

ABBEVILLE  TRADING  CO.  et  al.  ▼.  BUT- 
LER, STEVENS  &  CO.     (No.  63a) 

(Court  of  Appeals  of  Georgia.    Nov.  25,  1907.) 

1.  Bills  and  Notes  —  Actions  —  Drunken- 
ness AS  Defense. 

For  one  party  to  be  affected  by  another's 
dnmkenness,  he  must  either  have  contributed 
to  it  or  have  had  knowledge  of  it  That  one  in- 
dorsed an  obligation  wlille  in  a  drunken  condi- 
tion will  not  affect  the  rights  of  a  payee  who 
had  no  knowledge  of  such  drunkenness  and  no 
hand  in  causing  it.  The  payee  must  have  been 
cognizant  of  the  fact.    Civ.  Code  1895,  §  3654. 

(aj  There  was  no  evidence  that  the  payee  act- 
ed tnrough  an  agent  in  obtaining  the  note. 

(b)  In  the  absence  of  evidence  that  the  plain- 
tiff (the  holder  of  a  promissory  note  indorsed  by 
one  of  the  defendants)  either  caused  or  knew 
of  the  drunken  condition  of  defendant  at  the 
time  he  indorsed  the  note  in  question,  testimony 
that  such  indorser  was,  in  fact,  intoxicated 
when  he  signed  his  name  as  indorser,  presented 
no  defense  to  an  action  brought  against  him  to 
recover  on  the  note. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  7,  Bills  and  Notes,  S  945.] 

2.  Pleading  —  Petition  —  Failube  to  Dent 

AVES^TENTS 

Under  the  terms  of  Civ.  Code  1895,  { 
4961,  an  averment  which  is  distinctly  and  plain- 
ly made  in  a  distinct  paragraph  of  the  plain- 
tiff^s  petition  shall  be  taken  as  prima  facie 
true,  unless  it  is  denied  by  the  defendant's  an- 
swer, or  it  is  stated  therein  that  because  of  the 
want  of  sufficient  information  he  can  neither  ad- 
mit nor  deny  such  averment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  §  270.] 

3.  New  Tbial— Refusal. 

Inasmuch  as  no  other  verdict  than  that  di- 
rected could  properly  have  been  rendered  by  the 
Jury,  there  was  no  error  in  overruling  the  mo- 
tion for  new  trial. 

[Eid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  New  Trial,  §  130.f 

(Syllabus  by  the  Court) 


Error  from  City  Conrt  of  Abbeville;  D. 
B.  Nicholson,  Judge. 

Action  by  Butler,  Stevens  &  Co.  against 
the  Abbeville  Trading  Company  and  others. 
Judgment  for  plaintiffs,  and  defendants  bring 
error.    Affirmed. 

M.  B.  Cannon  and  E.  H.  Williams,  for 
plaintiffs  in  error.  McDonald  &  Quincey 
and  Hal  Lawson,  for  defendants  in  error. 

RUSSELL,  J.  Butler,  Stevens  &  Co.  sued 
tbe  Abbeville  Trading  Company,  as  prin- 
cipal, and  W.  B.  Fussell  and  B.  S.  Bel),  as 
sureties,  on  two  promissory  notes,  one  dated 
April  4,  19(^,  for  $1,046.89,  with  interest  and 
attorney's  fees,  and  tbe  other  dated  May  15, 
1905,  for  $1,040.89,  with  interest  and  at- 
torney's fees.  The  Abbeville  Trading  Com- 
pany admitted  the  allegations  of  tbe  plain- 
tiffs' petition  as  to  jurisdiction  and  as  to 
the  death  of  Lasseter,  one  of  the  indorsera, 
and  that  written  notice  as  to  the  claim  of 
attorney's  fees,  as  provided  by  law,  liad 
been  given.  It  denied  indebtedness,  and 
that  Fussell  and  Bell  indorsed  the  notes,  and 
set  up  certain  payments  which  the  answer 
averred  should  be  allowed  the  defendants 
as  credits.  The  defendant  Fussell,  for  an- 
swer, alleged  that  he  was  so  intoxicated  at 
the  time  he  signed  the  note  that  he  was 
completely  and  wholly  deprived  of  reason, 
and  that  he  had  no  knowledge  of  having 
signed  the  note  until  notified  by  the  service 
of  the  suit  He  further  alleged  that  the 
plaintiffs  were  instrumental  in  procuring 
said  intoxication  immediately  before  and  at 
the  time  of  the  signatjure,  through  their 
agent  one  S.  P.  Lasseter.  At  the  conclusion 
of  the  evidence  the  judge  directed  a  verdict 
for  the  plaintiffs  against  the  Abbeville  Trad- 
ing Company  as  principal,  and  against  R  S. 
Bell  and  W.  B.  Fussell  as  sureties,  for  $1,- 
207.58,  principal,  with  interest  and  attorney's 
fees.  The  defendants  made  a  motion  for 
new  trial,  which  was  overruled;  and  excep- 
tion is  taken  fo  the  judgment  refusing  a 
new  trial. 

On  the  trial  the  plaintiffs  introduced  tbe 
two  promissory  notes  above  referred  to,  one 
due  November  1,  and  the  other  November  15, 
1905,  and  admitted  that  there  should  be  a 
credit  amounting  to  $905.78,  dated  February 
24,  1906,  placed  on  the  note  due  November  1, 
1905.  The  testimony  for  the  defendants  was 
to  the  effect  that  the  indorser,  Fussell,  was 
drunk  at  the  time  be  signed  his  name.  As 
to  the  degree  of  his  drunkenness,  the  opin- 
ions of  different  witnesses  varied.  Accord- 
ing to  FusselFs  own  testimony,  he  had  been 
drinking  very  hard  and  continuously  for  15 
or  20  years,  but  could  write  his  name  as  well 
as  any  man  when  full  of  whisky.  The  evi- 
dence further  disclosed  that  S.  P.  Lasseter, 
deceased,  was  president  of  the  Abbeville 
Trading  Company,  and  that  Fussell,  Bell, 
and  one  Wootten  were  its  stockholders;  that 
Fussell  was  manager  of  the  guano  and  wag- 
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«n  department;  and  that  the  notes  were  at> 
tached  to  a  draft  deposited  In  the  Citizens' 
Bank  of  AbbevlMe,  and  the  money  proceeds 
were  procmred  by  •  the  AbbeYllle  Trading 
Company. 

1.  The  main  question  presented  by  the  rec- 
ord is,  whether  the  Indorser  was  relieved 
from  liability  if  drunk  at  the  time  he  entered 
into  the  contract  If  bis  drunkenness  was 
caused  by  any  act  of  the  holder  of  the  note. 
It  is  certainly  true  that  Fussell's  contract  of 
Indorsement  would  be  voidable  at  his  <H>tion. 
It  would  not  be  absolutely  void,  because  one 
who  makes  a  contract  when  intoxicated  may 
ratify  it  when  perfectly  sober;  and,  If  he  has 
obtained  anything  of  value  by  reason  of  the 
contract,  he  must  rescind  and  offer  to  re- 
store that  which  he  has  received.  It  is  not 
hislsted  in  this  case  by  the  defendants  that 
the  plaintiffs  themselves  caused  the  intoxica- 
tion of  Mr.  Fussell,  nor  was  there  any  evi- 
dence that  the  plaintiffs  knew  of  his  drunk- 
enness or  that  he  was  a  drunkard.  Section 
3654  of  the  Civil  Code  of  1895  Is  in  these 
words:  "A  drunkard,  when  actually  intoxi- 
cated to  such  an  extent  as  to  deprive  him 
of  reason,  can  make  no  valid  contract  with 
any  one  cognizant  of  the  fact  of  his  condi- 
tion. If  the  party  contracting  was  at  all  in- 
strumental in  producing  the  state  of  intox- 
ication, the  contract  Is  invalid,  however  par- 
tial the  intoxication  may  be."  There  was 
no  evidence  whatever  that  Butler,  Stevens  A 
Oo„  or  any  member  of  their  firm,  were  pres- 
ent at  the  time  of  the  signing  of  the  note,  or 
that  they  were  cognizant  of  the  fact  of  Mr. 
Fussell's  intoxication;  but  counsel  for  the  de- 
fendants insists  that  Lasseter  was  tiieir 
agent.  While  it  appears  from  the  record  that 
Lasseter  and  Fussell  took  only  one  drink  to- 
gether immediately  previous,  to  Fussell's  sign- 
ing the  note,  yet,  under  the  provisions  of 
the  Code  section  we  have  quoted  above,  the 
contract  might  be  invalid  If  Lasseter  was  the 
agent  of  the  plaintiffs.  All  tbe  evidence  ad- 
duced, however,  contradicts  and  denies  that 
Lasseter  was  in  any  sense  the  agent  of  the 
plaintiffs.  Lasseter  was  one  of  the  four 
stockholders  of  the  Abbeville  Trading  Com- 
pany. He  was  the  president  and  Fussell 
was  the  manager  of  one  of  the  departments. 
The  Abbeville  Trading  Company  was  trying 
to  procure  advances  of  money  from  the  plain- 
tiffs for  use  in  their  business.  The  Abbe- 
ville Trading  Company  and  the  indorsers 
were  in  Abbeville.  The  notes,  according  to 
the  testimony,  were  to  be  forwarded  through 
the  Abbeville  Bank  to  the  plaintiffs,  presum- 
ably at  Savannah,  as  the  notes  were  pay- 
able in  that  city.  The  defendant  failed  ab- 
solutely to  establish  his  contention  that  Las- 
seter was  tbe  agent  of  the  plaintiffs.  As  re- 
marked by  Judge  Bleckley,  in  Merck  v.  Amer- 
ican Freehold  Land  Mortgage  Company,  79 
Ga.  231,  7  S.  E.  268:  "Implications  of  agency 
mre  easily  overstrained,  misapplied,  or  other- 
wise abused.  •  •  •  A  debtor  is  not  the 
agent  of  his  creditor  In  procuring  security, 


though  the  creditor  designate  the  very  securi- 
ty required,  and  furnish  to  the  debtor  the 
instruments  In  writing  which  he  demands  to. 
be  executed  by  third  persons  as  condlti<m 
precedent  to  granting  indulgence  on  the  debt.'' 
Campbell  v.  Murray,  62  Ga.  87.  There  was 
not  a  single  fact  proved  in  this  case  from 
which  the  agency  of  Lasseter  could  have  been 
implied.  If  it  be  conceded  that  he  induced  or 
caused  Fussell's  intoxication  and  worked  a 
fraud  upon  him,  Fussell's  only  recourse  would 
have  been  against  Lasseter.  Oralg  v.  Her- 
ring, 80  Ga.  713,  6  S.  Bl  283.  There  was  no 
evidence  that  the  plaintiffs  had  any  knowl- 
edge that  Fussell  was  intoxicated  wben  be 
signed  the  notes.  We  use  the  word  "notes," 
though  there  was  no  evidence  as  to  the  note 
dated  April  4th,  and  all  of  the  evidence  seems 
to  have  been  directed  to  the  note  dated  May 
15,  1905. 

For  a  party  to  be  affected  by  another's 
drunkenness,  he  must  either  directly  or  in- 
directly have  caused  the  intoxication,  or  must 
have  had  knowledge  of  it  To  use  the  lan- 
guage of  the  Code,  he  must  have  been  "cog- 
nizant of  the  fact."  Of  course,  if  Butler, 
Stevens  &  Co.  had  been  bona  fide  purchasers, 
Fussell's  defense  would  have  been  unavail- 
able; but,  even  as  to  the  payees  of  a  promis- 
sory note,  drunkenness  of  one  of  the  makers 
is  no  defense,  if  the  business  is  such  that 
the  notes  must  be  forwarded  by  mail,  express, 
or  other  intermediary,  and  the  holder  of  the 
note  has  no  knowledge  or  reason  to  suspect 
that  the  paper  in  question  was  executed  by 
one  who  was  intoxicated.  In  such  case  he  is 
not  "cognizant  of  the  fact"  In  Bank  v.  Mc- 
Coy, 69  Pa.  204,  8  Am.  Rep.  246,  the  reason 
for  this  ruling  Is  fully  treated.  It  is  based 
upon  the  familiar  principle  that  of  two  inno- 
cent persons  he  who  rendered  a  wrong  pos- 
sible should  suffer  rather  than  he  who  did 
nothing  towards  the  creation  of  the  wrong: 
which  is  merely  an  adaptation  of  the  old  say- 
ing of  Lord  Holt,  in  1  Salk.  289:  "Seeing 
somebody  must  be  a  loser  by  this  deceit,  it 
Is  more  reason  that  he  that  employs  and  puts 
a  trust  and  confidence  in  the  deceiver  should 
be  loser  than  a  stranger." 

There  Is  no  similarity  between  the  case  of 
an  indorsement  by  an  Insane  person  and 
that  of  an  indorsement  by  one  who  is  de- 
prived of  reason  by  intoxication.  The  insan- 
ity is  an  inscrutable  visitation  of  Providence; 
the  intoxication  the  voluntary  act  of  the 
party  himself.  The  drunkard  gets  drunk  be- 
cause he  wants  to  get  drunk.  And,  in  the 
absence  of  evidence  that  the  plaintiffs  either 
caused  or  knew  of  the  drunken  condition 
of  the  defendant  Fussell  at  the  time  he  in- 
dorsed the  note  in  question,  and  tbe  evidence 
for  the  plaintiffs  fully  establishing  their  case 
without  contradiction,  there  was  no  error  In 
directing  a  verdict  for  the  plaintiffs.  The 
fact  that  one  has  Indorsed  an  obligation  while 
intoxicated  cannot  affect  the  rights  of  a 
payee  who  has  no  knowledge  that  the  in- 
dorser was  drunk  when  he  entered  into  the 
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contract,  and  who  had  no .  hand  in  causing 
such  Intoxication. 

2.  The  plaintiffs  hi  error  insist  that  the 
court  erred  in  directing  a  verdict  (If  for  no 
other  reason)  because  there  was  no  evidence 
upon  the  subject  of  attorney's  fees.  There 
is  no  merit  In  this  contention.  According 
to  the  undisputed  evidence,  these  notes  were 
payable  in  Savannah  and  provided  for  the 
payment  of  10  per  cent,  attorney's  fees.  The 
fifth  paragraph  of  the  petition  alleged  that 
"more  than  10  days  prior  to  filing  of  this 
suit  petitioners  gave  written  notice  to  the 
Abbeville  Trading  Company  and  to  R.  S.  Bell 
and  W.  B.  Fussell  of  their  intention  to  bring 
suit  for  the  amounts  hereinafter  stipulated, 
returnable  to  the  November,  1906,  term  of 
this  court,  as  provided  by  law.  In  order  to  col- 
lect the  10  per  cent  attorney's  fees."  In  the 
answer  of  the  Abbeville  Trading  Company 
this  paragraph  was  admitted,  and  in  the  an- 
swer of  Bell  and  Fussell  it  was  not  referred 
to.  Under  Civ.  Code  1895,  fi  4961,  "any 
averment  distinctly  and  plainly  made  in  a 
plaintiff's  petition  which  is  not  denied  by 
the  defendant's  answer  shall  be  admitted  as 
prima  facie  true  unless  the  defendant  states 
in  his  answer  that  he  can  neither  admit  nor 
deny  such  averment  because  of  the  want  of 
sufficient  information.**  No  proof  was  needed 
upon  the  subject  of  attorney's  fees,  because 
the  defendants '  admitted  a  prima  facie  case. 
HIght  V.  Barrett,  94  Ga.  792,  21  S.  B.  lOOa 

8.  Whenever  a  verdict  Is  directed,  it  la 
at  the  peril  of  the  presiding  judge,  for,  If 
there  be  a  single  material  fact  in  issue,  the 
Issue  is  for  the  determination  of  the  jury. 
But,  Inasmuch  as  no  other  verdict  than  that 
which  was  directed  could  properly  have  been 
rendered  by  the  jury  in  this  case,  the  di- 
rection of  the  verdict  was  not  erroneous;  and 
for  that  reason  there  was  no  error  In  over- 
ruling the  motion  for  new  trial. 

Judgment  affirmed. 


(3  Ga.  App.  73) 

WALTERS  et  al.  v.  PORTER, 

PORTER  V.  WALTERS  et  al. 

(Nos.  496,  497.) 

(Court  of  Appeals  of  Georgia.     Nov.  25,  1907.) 

1.  Corporations— Insolvency  —  Stockholo- 
ERS*  Liability— Action— Receivers. 

A  suit  for  the  benefit  of  creditors  against 
the  stockholders  of  an  insolvent  corporation,  al- 
leging individual  liability  under  the  provisions 
of  section  185G  of  the  Civil  Code  of  1895,  is 
properly  brought  by  the  receiver  of  such  cor- 
poration under  the  direction  of  the  court. 

[EM.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  12,  Corporations,  §  2280  J^.] 

2.  Same— Petition. 

The  petition  as  amended  set  forth  a  good 
cause  of  action,  and  the  demurrer  thereto  was 
properly  overruled. 

3.  Same— Defenses— Sale  of  Stock. 

"Persons  who  organize  a  company  and  trans- 
act business  in  its  name  before  the  minimum 
capita]  stock  has  been  subscribed  for"  cannot 
escape  liabilitjr  to  the  creditors  of  such  company 
by  selling  their  stock  to  the  corporation  itself 


before  the  debts  were  Incurred.  Snch  attempt- 
ed sale  Is  a  device  to  evade  liability  under  Civ. 
Code  1895,  fi  1856,  and  is  Ineffective  and  void 
as  to  creditors. 

[Ed.  Note.— For  cases  in'  point,  see  Cent,  Dig. 
vol.  12,  Corporations,  §§  960-971.] 

4.  Same. 

A  plea  setting  up  the  defense  covered  by 
the  foregoing  headnote  should  have  been  strick- 
en on  demurrer. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Moultrie;  R.  U 
Sbipp,  Judge. 

Action  by  G.  K.  Porter,  as  receiver  of  the 
Farmers*  Trading  Company,  against  J-  W. 
Walters  and  others.  A  general  demurrer  to 
the  petition  having  been  overruled,  defend- 
ants bring  error  and  plalntifl  assigned  cross- 
errors  to  the  overruling  of  their  demurrer 
to  a  paragraph  of  defendants'  answer.  Judg- 
ment on  defendants'  bill  of  exceptions  af- 
firmed and  reversed  on  plalntllff's  cross-bill. 

J.  A.  Wilkes  and  J.  D.  McEenzie,  for 
Walters  and  others.  T.  H.  Parker,  for  Por- 
ter. 

HIIX,  O.  J.  Porter  was  appointed  receiver 
of  the  Farmers'  Trading  Company  by  the 
superior  court  of  Colquitt  county.  On  in- 
vestigation, he  found  that  the  corporation 
had  never  been  legally  organized  nor  the 
minimum  amount  of  capital  stock  subscribed 
for,  as  provided  by  the  charter  and  as  re- 
quired by  the  law  under  which  the  charter 
was  granted.  He  found,  while  the  minimum 
capital  stock  of  the  corporation  was  fixed  by 
the  charter  at  $10,000,  divided  into  shares 
of  the  par  value  of  $10  each,  that  as  a  matter 
of  fact  there  had  been  subscribed  and  paid 
for  only  152i^  shares,  amounting  to  $1,525; 
that  the  stockholders  who  had  subscribed 
and  paid  for  this  number  of  shares  had  or- 
ganized the. corporation  under  its  corporate 
name,  and  had  transacted  the  business  of 
the  corporation  before  the  minimum  capital 
stock  had  been  subscribed  for.  The  receiver 
of  the  corporation,  after  taking  possession 
of  the  assets  of  the  corporation  and  selling 
them  under  the  direction  of  the  court  of  his 
appointment,  and  paying  out  to  the  creditors 
of  the  corporation  the  net  amount  realized  by 
him  from  the  sale,  found  that  there  was  still 
a  balance  due  by  the  corporation  to  its  credit- 
ors amounting  to  $2,645.31  principal.  On  con- 
sidering these  facts,  the  judge  of  the  superior 
court  directed  the  receiver  to  file  suit  against 
the  stockholders  and  organizers  of  the  cor- 
iwratton,  for  the  purpose  of  collecting  a  suf- 
ficient amount  of  the  minimum  capital  stock 
which  had  not  been  subscribed  for,  to  pay 
in  full  this  amount  of  Indebtedness  of  the 
corporation.  Certain  specific  defects  in  the 
petition,  as  pointed  out  by  special  demurrers, 
were  made  by  appropriate  amendments,  and 
a  general  demurrer  was  filed  to  the  petition 
as  amended,  which  being  overruled  by  the 
court  the  defendants  filed  a  direct  bill  of 
exceptions  to  that  judgment  The  plaintiff 
demurred  to  the  answer  of  the  defendants 
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and  especially  as  to  paragraph  3,  on  the 
ground  that  the  averments  therein  set  out 
constituted  no  defense.  The  court  overruled 
this  demurrer,  and  the  plaintifTs  cross-bill 
of  exceptions  assigns  error  on  said  judgment 
We  will  first  consider  the  case  as  made  by 
the  demurrer  to  the  allegations  of  the  peti- 
tion. 

The  suit  by  the  receiver  against  the  stock- 
holders and  organizers  of  the  corporation 
is  brought  under  the  provisions  of  section 
1856  of  the  Civil  Code  of  1895,  which  de- 
clares that  "persons  who  organize  a  company 
and  transact  business  in  its  name  before  the 
minimum  capital  stock,  has  been  subscribed 
for  are  liable  to  creditors  to  make  good  the 
minimum  capital  stock  with  interest"  Ob- 
jection is  made  by  the  defendants'  demurrer 
that  the  suit  is  brought  in  the  name  of  the 
receiver,  and  should  be  brought  by  each  In- 
dividual creditor  against  the  defendants  in- 
dividually  as  stockholders  in  the  corporation* 
This  objection,  we  think,  is  fully  answered 
by  the  decision  of  the  Supreme  Court  in 
Moore  v.  Ripley.  106  Ga.  557,  82  S.  B.  647, 
where  it  is  held  that  "when  a  banking  cor- 
poration has  been  shown  to  be  insolvent,  and 
Its  assets  placed  in  the  hands  of  a  receiver, 
and  in  pursuance  of  an  order  of  the  court 
the  receiver  undertakes  to  collect  by  suit 
the  liability  of  the  stockholders  for  the  pay- 
ment of  the  debts  of  the  bank  as  fixed  by  the 
statute,  all  of  the  stockholders  so  liable  may 
be  Joined  as  defendants  in  one  action."  And 
'*in  such  a  suit  it  is  not  necessary  that  the 
bank  as  a  corporation  shall  be  made  a  party 
defendant  •  •  •  Courts  of  law  have  Ju- 
risdiction, on  proper  petition  supported  by 
proof,  to  render  Judgment  in  such  a  case." 
Receivers  are  charged  with  the  duty,  imder 
the  direction  of  the  court,  of  collecting  tlie 
assets  of  the  corporation  for  the  benefit  of 
Its  creditors,  and  this  right  of  the  receiver 
to  bring  suit  for  this  purpose  is  expressly 
given  by  Civ.  Code  1895,  S  1890.  Bach  in- 
dividual creditor  is  not  required  to  bring 
a  separate  action  for  himself,  but  the  re- 
ceiver, acting  for  all  the  creditors,  is  the 
proper  person,  under  Civ.  Code  1895,  8S  1856, 
1890,  to  sue  for  the  amount  of  the  unsub- 
scribed minimum  capital  stock  of  the  cor- 
poration, in  order  that  the  aggregate  debts 
of  the  corporation  incurred  on  the'  faith  of 
such  minimum  capital  stock  shall  be  paid. 
Wheatley  v.  Glover,  125  Ga.  710,  54  S.  E.  626 
(13-22).  The  receiver  represents  in  one  sense 
the  corporation,  and  in  another  sense  the 
creditors  of  the  corporation,  and  therefore  the 
whole  matter  can  be  settled  in  one  suit 
brought  by  the  receiver.  Moore  v.  Ripley, 
snpra. 

It  is  Insisted  that  the  defendants  as  stock- 
holders are  not  liable  to  the  creditors  of  the 
corporation,  because  these  creditors  contract- 
ed with  the  corporation  as  a  corporation  ei- 
ther de  Jure  or  de  facto,  and  therefore  can- 
not deny  its  corporate  existence.  Credit  was 
given  to  the  corporation,  and  not  to  the  mem- 


bers of  the  corporation  individually  or  as 
partners.  In  support  of  this  position,  the 
case  of  Planters'  &  Miners'  Bank  v.  Padgett, 
69  Ga.  159,  is  relied  upon.  We  do  not  think 
that  case  is  analogous  to  the  one  now  under 
consideration.  There  the  plaintiff  had  con- 
tracted with  the  company  as  a  coriwration, 
receiving  its  promissory  note,  and  it  was  held 
that  he  could  not  afterwards  deny  the  con- 
tract with  the  corporation,  and  sue  the  stock- 
holders individually  or  as  partners.  Here 
the  suit  is  against  those  who  organized  the 
corporation  and  transacted  business  in  its 
name  to  make  good  the  minimum  capital 
stock  for  the  benefit  of  creditors.  Creditors 
have  the  right  to  presume  that  the  minimum 
capital  stock  allowed  by  the  charter  has  been 
subscribed  from  the  fact  that  the  corporation 
has  commenced  business.  If  this  presump- 
tion is  found  to  be  untrue,  then  those  who 
are  responsible  for  the  business  of  the  cor- 
poration are  liable  for  its  debts,  at  least 
to  the  extent  of  the  minimum  capital  stock, 
with  interest.  The  provisions  of  section 
1856  of  the  Civil  Code  of  1895  are  explicit 
and  apply  to  all  buslnefss  corporations  char- 
tered under  the  laws  of  this  state.  The 
principle  of  the  section  is  codified  from  the 
case  of  Burns  v.  Beck,  83  Ga.  471,  10  S.  B. 
121,  where  the  Supreme  Court  holds  as  fol- 
lows: "As  a  matter  of  law,  when  the  stock 
of  a  corporation  is  not  subscribed  for  up  to 
the  minimum  amount  of  capital  fixed  by  the 
charter,  and  none  of  it  is  paid  in,  if  the 
corporators  organize,  elect  themselves  of- 
ficers, proceed  to  business,  contract  debts 
up  to  and  beyond  the  nominal  capital,  having 
paid  In  nothing  whatever,  they  commit  a 
legal  fraud  by  so  doing,  and  are  liable  to 
creditors  to  make  good  the  minimum  capital, 
together  with  interest  thereon,  should  this  be 
necessary  to  discharge  the  corporate  debts." 
Of  course,  the  same  principle  is  applicable 
to  those  who  carry  on  the  business  of  a  cor- 
poration when  only  a  portion  of  the  minimum 
capital  stock  has  been  subscribed  for;  the 
measure  of  liability  being  the  difl:erence  be- 
tween the  amount  subscribed  for  and  the 
amount  required  by  the  charter  to  be  sub- 
scribed for  as  the  minimum  capital  before 
the  transaction  of  any  business  where  that 
amount  or  a  portion  thereof  is  necessary  to 
the  payment  of  the  corporate  debts.  With- 
out reference  to  the  underlying  principle,  that 
until  a  corporation  is  legally  organized  the 
co-adventurers  will  be  liable  as  partners  for 
all  debts  contracted  in  behalf  of  the  aggre- 
gate body,  either  express  or  implied,  we  tliink 
this  suit  was  properly  brought  by  the  re- 
ceiver, by  order  of  the  court  under  the  pro- 
visions of  Civ.  Code  189o,  §  185(5,  and  that 
the  allegations  of  the  petition,  if  proved  as 
laid,  constituted  a  case  of  liability  under 
the  terms  of  this  Code  section.  We  there- 
fore affirm  the  judgment  of  the  court  on  the 
main  bill  of  exceptions. 

The  cross-bill  assigns  error  upon  the  judg- 
ment of  the  court  overruling  the  plaintiff's 
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demurrer  to  defendant's  answer.  As  a  spe- 
cial plea  in  ayoidance  of  liability,  the  defend- 
ants say  that  "each  of  said  defendants  sold 
out  their  stock  before  the  date  of  the  debts, 
and  transferred  their  certificates  of  stock  in 
said  corporation  back  to  the  corporation,  and 
the  same  was  done  and  shown  on  the  stock- 
books."  This  plea  was  demurred  to  on  the 
ground  that  "the  defendants,  nor  either  of 
them,  in  law  or  equity,  had  any  right  to  sell 
their  stock  to  the  corporation,  thereby  redu- 
cing the  minimum  capital  stock,  not  only 
from  the  amount  subscribed,  but  from  the 
amount  advertised."  The  effect  of  the  Judg- 
ment of  affirmance  on  the  main  bill  of  ex- 
ceptions is  to  leave  the  case  to  be  tried  in 
the  court  below ;  and  the  question  raised  by 
tlje  cross-bill  is  as  to  a  material  matter  of  de- 
fense, and  a  decision  by  this  court  on  this 
question  is  properly  invoked.  Holmes  v.  Lang- 
ston,  110  Ga.  862,  36  S.  E.  251  (7) ;  Thornton 
V.  Travelers*  Ins.  CJo.,  116  Ga.  121,  42  S.  B. 
287,  94  Am.  St  Rep.  99;  Tucker  ▼.  Ball,  68 
Ga.  814.  Under  the  statutory  law  of  this 
state,  all  persons  who  deal  with  corporations 
created  under  the  laws  of  this  state  have  at 
least  four  guaranties:  (1)  That  no  corpora- 
tion shall  commence  to  exercise  the  privileges 
conferred  by  the  charter  until  10  per  cent 
of  the  capital  stock  is  paid  in.  (2)  That  no 
corporation  can  be  organized  and  business 
transacted  in  its  name  before  the  minimum 
capital  stock  has  been  subscribed  for.  (3) 
That  the  full  amount  of  the  stock  subscribed 
and  not  paid  In  constitutes  a  fund  for  the 
payment  of  corporate  debts.  (4)  That  all  who 
organize  a  company  and  transact  business  in 
its  name  before  the  minimum  capital  stock 
has  been  subscribed  for  are  liable  to  creditors 
to  make  good  the  minimum  capital  stock, 
with  interest  Violations  of  the  first  two 
legal  inhibitions  always  and  necessarily  cre- 
ate the  two  consequent  grounds  of  personal 
liability  for  corporate  indebtedness.  Not  only 
are  those  who  deal  as  creditors  with  corpora- 
tions, protected  by  these  express  statutory 
provisions,  but  they  have  the  further  assur- 
ance in  well-settled  principle  that  the  capital 
stock  of  a  corporation,  whether  paid  or  un- 
paid, is  a  trust  fund  for  the  benefit  of  cred- 
itors; and  in  this  state,  under  the  provisions 
of  Civ.  Code  1895,  fi  1856,  even  when  the 
stock  subscribed  for  has  been  fully  paid  in, 
yet,  if  the  corporation  is  organized  and  debts 
created  in  its  name  before  the  minimum  capi- 
tal stock  has  been  subscribed  for,  those  who 
have  thus  subscribed  and  paid  their  sub- 
scriptions are  nevertheless  liable  individually 
for  these  debts  to  the  amount  of  the  differ- 
ence between  the  actual  subscription  and  the 
required  subscription  of  the  minimum  capital 
stock.  This  doctrine  must  be  maintained  as 
to  all  the  creditors  of  the  corporation  who 
are  invited  by  the  stockholders  to  give  credit 
to  the  corporation  on  the  faith  of  the  capital 
stock.  Stockholders  who  organize  and  trans- 
act business  in  the  name  of  a  corporation 
before  its  minimum  capital  stock  has  been 


subscribed  for  cannot,  by  selling  their  shares 
to  the  corporation  itself  rid  themselves  of  in- 
dividual liability  to  creditors  who  give  cred- 
it to  the  corporation  on  the  faith  of  such  capi- 
tal stock/  which  they  have  a  right  to  presume 
has  been  fully  subscribed  for.  It  is  univer- 
sally recognized  that  a  corporation  cannot 
reduce  its  capital  stock  either  by  declaring 
dividends  which  infringe  upon  the  capital,  or 
by  release  of  stockholders  from  installments  to 
become  due,  or  by  accepting  property  or  work 
at  a  false  value,  or  in  any  like  manner.  High- 
tower  V.  Thornton,  8  Ga.  486,  52  Am.  Dec 
412;  Hill  V.  Silvey,  81  Ga.  508,  8  S.  B.  808, 
3  L.  R.  A.  150;  Sawyer  v.  Hoag,  17  Wall. 
(U.  S.)  610,  21  li.  Ed.  731;   10  Cyc.  450,  451. 

The  plea  in  this  case,  made  by  all  the  stock- 
holders who  are  sued  for  a  violation  of  sec- 
tion 1856  of  the  Civil  Code  of  1895,  Is  that 
they  had  sold  their  stock  in  the  corporation 
back  to  the  corporation  itself  before  the 
debts  were  Incurred  by  the  corporation.  This 
seems  to  be  a  scheme  not  only  for  reducing 
the  capital  stock,  but  for  destroying  it  alto- 
gether. All  the  stockholders  are  sued.  All 
have  sold  their  shares  to  the  corporation. 
Who  are  the  purchasers,  and  what  becomes 
of  the  corporation  when  there  are  no  longer 
any  stockholders?  It  is  a  "mere  shadow 
without  substance.**  Whose  money  paid  for 
the  stock?  Reduced  to  its  last  analysis,  the 
plea  amounts  simply  to  this  declaration: 
"Before  we  created  the  debts  as  a  corpora- 
tion, we  sold  out  as  stockholders  in  the  cor- 
poration to  ourselves,  as  the  corporation,  and 
therefore  we  are  not  liable  for  the  debts  of 
corporation  Incurred  after  the  sale."  Besides, 
under  the  allegations  of  the  petition,  which 
were  admitted  by  the  demurrer,  this  corpo- 
ration never  existed  except  in  name.  Its 
minimum  capital  stock  had  never  been  sub- 
scribed for.  These  defendants  were  trans- 
acting business  in  its  name  without  legal 
authority,  and  were  liable  for  its  debts  as 
individuals.  No  artificial  person  was  created 
by  law  that  could  buy  their  stock,  and  these 
necessarily  occupied  the  dual  position  of  ven- 
dor and  vendee  in  the  attempted  sale. 

Judgment  on  the  main  bill  of  exceptions 
affirmed;  on  the  cross-bill  reversed. 


(8  Ga.  App.  125) 
TRADERS'    INV.    CO.    v.    MACON    RY,    ft 

LIGHT  CO.     (No.  616.) 
(Court  of  Appeals  of  Georgia.     Nov.  25,  1907.) 
Exemptions— Waoes  of  Labobebs— Gabnish- 

MENT— CONTBACT  TO  WaIVE. 

Under  the  laws  of  this  state  the  wages  of 
all  journeymen  mechanics  and  day  laborers  are 
not  subject  to  process  of  garnishment.  A  con- 
tract, either  specific  or  general,  by  which  a 
debtor  attempts  to  waive  this  exemption  and 
to  make  his  wages  earned  as  a  laborer  subject 
to  garnishment,  is  void  and  not  enforceable. 

[EM.  Note.— For  cases  in  point,  see  C^t.  Dlf. 
vol.  23,   Exemptions,  §  115.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Jr.,  Judge. 
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Action  by  the  Traders'  Investment  Com- 
pany against  the  Macon  Railway  &  Light 
Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

R.  S.  Wlmberly,  for  plaintiff  in  error.  M. 
R.  Freeman  and  Roland  £Ulis,  for  defendant 
in  error. 

POWELL,  J.  The  garnishee  answered 
that  he  was  Indebted  to  the  defendant,  bnt 
that  the  money  was  not  subject  to  garnish- 
ment because  It  was  for  wages  earned  by  the 
defendant  as  a  laborer.  A  part  of  the  con- 
tract upon  which  the  plaintiff  sued  was  the 
following  agreement  signed  by  the  defendant: 
•*Por  and  in  consideration  of  the  above  note 
and  as  against  this  debt,  I  expressly  and 
specially  waive  all  exemption  from  garnish- 
ment to  which,  under  the  constitution  and 
laws  of  Georgia,  I  may  be  entitled,  relative 
to  the  wages  I  may  earn  in  the  employ  of  the 
Macon  Railway  &  Light  Company,  as  a  dis- 
patcher, between  the  1st  day  of  March,  1906, 
and  the  1st  day  of  July,  1906.  I  hereby  au- 
thorize and  request  the  Maoon  Railway  & 
Light  Company  to  recognize  and  comply  with 
the  specific  waiver  of  garnishment  in  the  sum 
of  $42  out  of  said  wages,  between  the  1st  day 
of  March,  1906,  and  the  1st  day  of  July,  1906, 
made  in  favor  of  the  said  Traders'  Invest- 
ment Company.  And  I  further  request  the 
Macon  Railway  &  Light  Company  not  to  set 
up  any  right  of  exemption  or  garnishment  as 
defense  in  any  proceeding  or  suit  of  garnish- 
ment which  may  be  brought  against  me  by 
the  Traders'  Investment  Company  for  the  re- 
covery of  the  above  indebtedness,  in  case  I 
should  fail  to  meet  said  obligation  promptly." 
The  magistrate  before  whom  the  original 
hearing  occurred  held  that  this  contract  pre- 
cluded the  defendant  and  the  garnishee  from 
pleading  an  exemption  of  the  wages  from 
process  of  garnishment  The  superior  court 
on  certiorari  held  this  to  be  error  and  order- 
ed a  new  trial.  The  case  comes  here  on 
exception  to  the  ruling  last  mentioned. 

While  our  Supreme  Court  long  ago  held 
that  a  general  waiver  of  exemption  from  gar- 
nishment was  ineffectual,  it  expressly  left 
open  the  question  whether  a  special  waiver, 
such  as  the  one  sub  judice,  would  be  valid 
and  enforceable  (Green  v.  Watson,  75  Ga.  471, 
45  Am.  Rep.  479),  and  this  precise  question 
has  never  as  yet  been  decided  by  our  Su- 
preme Court  However,  on  January  20,  1904, 
in  the  superior  court  of  f\ilton  county,  in  the 
case  of  Peter  Mills  v.  Charles  Colyer,  the  pre- 
siding judge,  Hon.  Joseph  Henry  Lumpkin, 
now  a  justice  of  our  Supreme  Bench,  ren- 
dered a  decision  and  an  exhaustive  opinion 
on  this  subject,  which  was  noted  and  favor- 
ably commented  upon  by  both  the  secular 
press  and  the  law  periodicals  throughout  the 
country.  See  10  Case  and  Comment,  102;  7 
Law  Notes,  282.  This  opinion  has  never  been 
officially  published,  and  it  is  so  able  and  so 
conclusive  upon  the  subject  that  we  feel  that 


we  can  do  the  members  of  the  profession 
who  are  interested  in  this  question  no  better 
service  than  to  Incorporate  herein  and  adopt 
as  our  own  so  much  thereof  as  is  material 
to  the  case  under  consideration.  Omitting 
parts  not  germane  here,  Judge  Lumpkin's 
opinion  is  as  follows: 

"Under  the  agreement  upon  which  the  case 
was  tried,  there  is  but  one  question  to  5e  de- 
cided conceding  that  Mills  was  a  laborer, 
within  the  meaning  of  the  statute,  and  that 
the  fund  sought  to  be  subjected  was  due  him 
for  such  wages  as  was  not  subject  under  the 
law,  was  it  rendered  subject  by  reason  of 
the  waiver  contained  in  the  instrument  above 
set  out?  Counsel  for  Colyer  contends  that 
the  waiver  of  exemption  of  wages  was  lawful 
and  valid,  and  that,  under  it,  the  wages  due 
Mills  could  be  subjected.  Counsel  for  Mills 
contends  that  such  waiver  was  contrary  to 
public  policy,  and  did  not  prevent  Mills  from 
claiming  such  wages  as  exempt  from  garnish- 
ment  A  very  brief  reference  to  the  history 
of  the  garnishment  laws  of  this  state  may 
throw  some  light  upon  the  legislative  purpose 
in  regard  to  the  exemption  of  wages.  On 
February  18,  1799,  an  act  was  passed  en- 
titled, 'An  act  to  regulate  attachments  in  this 
state'  (Prince's  Digest  of  Laws,  p.  30,  8  1), 
and  in  the  second  section  thereof  provision 
was  made  for  serving  a  summons  of  garnish- 
ment based  upon  an  attachment  proceeding. 
This  act  was  amended  on  November  22,  1814 
(Prince's  Digest  of  Laws,  p.  32,  S  5),  Decem- 
ber 16,  1816  (Id.,  p.  34,  8  13),  and  December 
8,  1820   (Id.  p.  35,  §  16).    On  December  23, 

1822,  an  act  was  passed  entitled,  *An  act  to 
authorize  parties  plaintiffs  to  issue  summon? 
of  garnishment  in  certain  cases  as  in  cases 
of  attachments'  (Laws  1822,  p.  63),  and  this 
was  amended  on  December  20,  1823  (Laws 

1823,  p.  85).  Several  other  amendments  were 
made  to  the  attachment  and  garnishment 
laws  from  that  date  to  February  21,  1850 
These  various  acts  will  be  found  in  Cobb's 
New  Digest,  pp.  69-88,  inclusive.  Only  one 
of  them  need  be  set  forth  as  bearing  directly 
on  the  question  In  issue. 

"On  December  27,  1845,  an  act  was  passed 
entitled,  *An  act  to  exempt  journeymen  me- 
chanics and  laborers  in  this  state  from  gar- 
nishment of  their  wages,'  which  provided 
that  *from  and  after  the  passage  of  this  act 
all  journeymen  mechanics  and  day  laborers 
shall  be  exempt  from  the  process  and  liabil- 
ities of  garnishment  on  their  daily,  weekly 
or  monthly  wages,  whether  in  the  hands  of 
employers  or  others.'  Cobb's  Dig.  88.  On  Au- 
gust 23,  1872,  an  act  was  passed  entitled,  'An 
act  to  amend  the  garnishment  laws  of  this 
state.'  It  provided  that  *from  and  after  the 
passage  of  this  act  the  wages  of  no  person  in 
the  employment  of  another  shall  be  exempt 
from  tbe  process  of  garnishment  when  the 
consideration  of  the  debt  is  provisions  fOr 
the  use  of  the  employ^  or  his  family,  or  when 
the  consideration  of  such  debt  is  for  the 
board  of  himself  or  family.'    Acts  1872,  p.  43. 
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On  February  24,  1875,  an  act  was  passed  en- 
titled, *An  act  to  amend  section  3554  of  the 
CJode  of  1873.'  It  provided  that  *from  and 
after  the  passage  of  this  act,  section  3554  of 
the  Code  of  1873,  be  and  the  same  hereby  is 
amended,  by  adding  to  the  proviso  of  said 
section  the  following  words,  to-wit  "or  when 
the  consideration  of  said  debt  Is  services  ren- 
dered by  any.  physician,  or  surgeon,  druggist, 
or  apothecary,  to  said  employ^  or  his  family."  * 
Acts  1875,  p.  21.  On  February  7,  1876,  an 
act  was  passed  entitled,  'An  act  to  exempt 
from  process  of  garnishment  the  wages  of 
journeymen  mechanics  and  day  laborers.' 
It  provided  that  'from  and  after  the  passage 
of  this  act,  all  Journeymen  mechanics  and 
day  laborers  shall  be  exempt  from  the  pro- 
cess and  liabilities  of  garnishment  on  their 
daily,  weekly  or  monthly  wages,  whether  in 
the  hands  of  their  employers  or  others,  pro- 
vided that  this  act  shall  in  no  way  effect,  or 
operate  upon,  contracts  made  prior  to  the  pas- 
sage of  the  same.'  And  this  identical  lan- 
guage (omitting  the  proviso)  was  incorporat- 
ed into  the  Civil  Code  of  1882  (section  3554) 
and  the  Civil  CJode  of  1895  (section  4732). 
It  will  thus  be  seen  that,  after  temporarily 
allowing  the  wages  of  laborers  to  be  garnish- 
ed for  certain  debts,  this  permission  was  re- 
pealed, and  the  Le^slature  returned  to  and 
re-enacted  the  act  of  1845,  completely  ex- 
empting such  wages  from  garnishment.  And 
the  right  to  garnishment  depends  on  the  stat- 
ute. 

"The  exemption  thus  created  did  not  pro- 
vide for  a  privilege  to  be  exempt  upon  doing 
certain  things,  or  taking  certain  action,  but 
was  a  positive  statutory  exemption,  complete 
and  perfect  in  Itself,  and  to  obtain  Its  bene- 
fits, when  he  set  up.  a  claim  to  exemption, 
the  laborer  had  nothing  more  to  do  than  to 
show  that  he  was  of  the  class  described  and 
point  to  the  law  itself.  In  such  a  case,  can 
the  laborer,  by  executory  or  prospective  agree- 
ment, as  in  a  promissory  note,  waive  the  posi- 
tive statutory  exemption  so  as  to  render  his 
wages  subject?  It  is  contended  that,  under 
section  10  of  the  Political  Code  of  1895,  such 
a  waiver  is  valid  and  binding.  That  section 
reads  as  follows:  'Laws  made  for  the  pres- 
ervation of  public  order  or  good  morals  can- 
not be  done  away  with  or  abrogated  by  any 
agreement;  but  a  person  may  waive  or  re- 
nounce wbat  the  law  has  established  in  his 
favor,  when  he  does  not  injure  thereby  others 
or  affect  the  public  interest.'  The  exact  ques- 
tion, therefore,  is  whether  the  exemption  of 
the  daily,  weekly,  or  monthly  wages  of  a  la- 
borer from  garnishment  is  merely  such  a 
personal  privilege,  or  thing  established  'in  his 
favor,'  as  may  be  waived  by  him  by  an  ex- 
ecutory or  prospective  agreement,  or  whether 
it  involves  the  preservation  of  public  order 
or  good  morals,  or  affects  the  public  interest; 
in  other  words,  whether  such  a  waiver  is 
contrary  to  public  policy,  and  therefore  void. 
If  such  a  contract  is  contrary  to  public  pol- 
icy it  cannot  be  enforced.  Civ.  Code  1895,  $ 


3668.  Section  10  of  the  Political  Code  of  1895 
is'  a  codification  of  the  law  as  It  stood  before 
the  original  Code  was  adopted,  and  does  not 
introduce  any  new  or  peculiar  statutory  rule. 
In  effect,  it  merely  declares  what  would  be 
the^law  without  it 

"Does  the  exemption  from  garnishment  of 
the  dally,  weekly,  or  monthly  wages  of  a  la- 
borer involve,  or  is  it  based  upon,  any  public 
policy  of  this  state,  or  Is  it  merely  a  personal 
privilege  which  may  be  waived  by  prospec- 
tive agreement?  There  have  been  many  de- 
cisions as  to  who  was  a  laborer  within  the 
meaning  of  the  law,  and  there  was  no  little 
conflict  in  them  until  a  general  rule  was 
laid  down  in  the  case  of  Oliver  v.  Macon 
Hardware  Co.,  98  Ga.  249,  25  S.  EI  403,  58 
Am.  St.  Rep.  300,  which  has  since  been  fol- 
lowed by  the  Supreme  Court  of  this  state. 
It  will  therefore  be  unnecessary  to  undertake 
to  discuss  or  reconcile  the  decisions  on  this 
subject,  but  the  point  to  which  I  shall  ad- 
dress myself  is  whether,  if  a  person  be  con- 
ceded to  be  a  laborer  within  the  meaning  of 
the  law,  the  exemption  of  his  daily,  weekly 
or  monthly  wages  from  garnishment  involves 
any  question  of  public  policy.  In  Caraker  v. 
Matthews,  25  Ga.  574,  it  is  said:  The  family 
of  an  overseer  is  entitled  to  this  subsistence 
from  his  hands  before  any  creditor,  I  care 
not  how  meritorious  his  demand  may  be. 
Women  and  children  must  have  bread. 
•  •  •  Right  or  wrong,  the  Legislature  has 
indicated  its  policy  in  this  respect  It  should 
not  be  restricted  when  sought  to  be  applied 
to  a  class  quite  as  needy,  and  meritorious, 
too,  as  others  who  are  confessedly  exempt' 
This  decision  had  been  frequently  cited  as  au- 
thority, and  while  in  Kyle  &  Co.  v.  Mont- 
gomery, 73  Ga.  343,  it  was  said  that  the 
meaning  of  the  terms  'journeyman  mechanic' 
and  'day  laborer*  was  sufficiently  enlarged 
when  they  were  made  to  embrace  the  over- 
seer of  a  plantation,  who  not  only  directed 
the  operations  of  the  hands  employed,  but 
labored  with  them,  and  also  clerks  employed 
in  stores,  the  criticism  went  merely  to  the 
question  of  who  fell  within  the  designated 
class.  I  nowhere  find  any  reversal  or  criti- 
cism of  the  statement  of  the  judge  delivering 
that  opinion  as  to  the  public  policy  involved. 
In  Claghorn  &  Cunningham  v.  Saussy,  51  Ga. 
576,  577,  it  is  said:  'The  object  of  this  stat- 
ute, being  for  the  benefit  of  the  laboring  ' 
class  of  small  means,  should  be  liberally  con- 
strued so  as  to  effect  the  intention  of  the 
Legislature.* 

"On  December  7,  1898,  an  act  was  passed 
prohibiting  creditors  from  assigning  and 
transferring  or  sending  out  of  this  state 
claims,  accounts,  or  debts  against  a  resident 
thereof  for  the  purpose  of  having  the  same 
collected  by  proceeding  In  attachments  or  by 
garnishment  in  another  state,  with  Intent  to 
deprive  a  resident  of  Georgia  of  the  right  to 
have  his  wages  exempt  from  garnishment 
In  this  act  occurs  the  following  language: 
'Thereby  seeking  to  evade  this  law  and  de- 
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feat  the  public  policy  of  this  state.*  Acts  1898, 
p.  90.     On  December  18,  1901,  an  act  was 
passed  to  make  it  lawful  for  any  railroad 
company  or  other  corporation  doing  business 
in  this  state,  upon  the  death  of  any  employ^ 
leaving  a  surviving  widow  or  minor  child  or 
children,  to  pay  over  whatsoever  wages  that 
may  be  due  said  employ^,  not  to  exceed  $100, 
to  his  widow  or  minor  child  or  children,  or 
guardian  thereof,  without  any  administration 
upon  his  estate,  and  to  exempt  said  wages 
to  the  amount  of  $100  from  garnishment    In 
the  body  of  the  act  it  is  said :    'Said  fund  to 
the  amount  of  one  hundred  dollars,  after  the 
death  of  said  employ^  is  hereby  exempt  from 
any  and  all  processes  of  garnishment.'    Thus, 
again,    the    legislative    purpose    to    protect 
wages    from    garnishment,    even    after    the 
death  of  the  laborer  or  employ^  (for  this  act 
is  not  limited  to  laborers,  unless  'employ^'  be 
taken  to  mean  'laborer')  is  shown.     If  the 
laborer  or  employ^  could  waive  the  exemption 
of  his  wages  from  garnishment,  how  could 
this  act  be  carried  Into  effect?    Acts  1901,  p. 
60.    In  Green  v.  Watson,  75  Ga.  471,  45  Am. 
Rep.  479,  it  was  held  that  'where  the  labored 
made  the  following  general  waiver  in  a  note, 
viz:     "And  I  hereby  contract  and  expressly 
waive  the  exemption  of  my  wages  or  salary 
from  the  process  of  garnishment  under  the 
laws  of  Georgia,  or  exemption  of  my  daily, 
weekly,  monthly  or  yearly  wages  or  salary 
from  the  operation  of  the  garnishment  law, 
in  case  this  note  is  not  paid  promptly  at  ma- 
turity,"— such   waiver  was   not   binding  on 
him,  and  was  void.*    And  this  was  put  on 
grounds  of  public  policy.    The  last  paragraph 
of  the  opinion  in  that  case  will  be  discussed 
presently.    Here,  then,  both  by  the  decisions 
of  the  Supreme  Court' and  by  the  direct  words 
of  the.  Legislature  the  exemption  of  wages 
from  garnishment  is  recognized,  not  merely 
as  being  a  personal  privilege,  but  as  involving 
and  constituting  a  public  policy  of  the  state. 
"In  other  states  the  great  weight  of  au- 
thority is  to  the  effect  that  such  a  direct 
statutory  exemption  is  based  on  public  policy, 
and  cannot  be  waived  by  executory  or  pro- 
spective agreement  so  as  to  prevent  the  labor- 
er from  claiming  his  exemption.     In  Rood 
on  Garnishment,  §  88,  occurs  the  following: 
'Unless  the  statute  creating  the  exemption 
so  provides,  no  valid  waiver  of  its  benefits 
can  be  made  In  advance  by  executory  agree- 
ment'   The  statute  of  this  state  creating  the 
exemption  does  not  provide  for  any  waiver 
of  it,  and  section  10  of  the  Political  Code  of 
1895,  which  existed  long  prior  to  the  act  of 
1876,  was  merely  a  codification,  and  does  not 
modify  or  limit  the  terms  of  the  act.    In 
Flrmstone  v.  Mack,  49  Pa.  387,  398,  394,  88 
Am.  Dec.  507,  it  was  held  that  a  waiver  of 
'all  and  singular  the  rights,  benefits,  and  privi- 
leges of  the  act  of  the  Assembly  which 'ex- 
empts money  due  labourers  for  labor  done 
from  collection  by  attachment*  was  void,  as 
contrary  to  public  policy.    In  the  opinion  it  is 
said   that   to .  hold  otherwise   would   place 


temptation  before  'weak  debtors  to  beggar 
their  families  in  behalf  of  sharp  and  grasp- 
ing creditors.  •  •  ♦  It  is  to  be  observed 
that  the  garnishee  has  rights  in  the  premises, 
and  he  is  under  the  act  of  the  Assembly,  but 
is  not  a  party  to  the  agreement  which  his 
labourer  makes  with  the  creditor.  Why 
should  he  be  annoyed  and  subjected  to  costs, 
his  work  hindered,  and  liis  hands  deprived 
of  their  dally  bread,  by  an  agreement  be- 
tween others  to  wlUch  he  is  not  a  party,  and 
of  which  he  had  no  notice?  Why  should 
such  an  agreement  be  made  a  rule  of  law  to 
garnishees,  instead  of  a  statute  which  they 
knew  of  when  they  made  their  business  ar- 
rangements and  employed  their  labourers,  and 
which  they  had  a  right  to  expect  would  be 
administered  as  written?  In  Kneettle  v. 
Newcomb,  22  N.  Y.  249,  78  Am.«Dec.  186,  the 
exemption  under  consideration  was  one  of 
property  from  levy,  but  it  was  a  direct  statu- 
tory exemption  quite  similar  in  its  terms  to 
the  exemption  of  wages  from  garnishment  in 
this  state.  The  court  says:  'Every  honest 
man  who  contracts  a  debt  expects  to  pay  it, 
and  believes  he  will  be  able  to  do  so  without 
having  his  property  sold  on  execution.  No 
one  worthy  to  be  trusted  would  therefore  be 
apt  to  object  to  a  clause  subjecting  all  his 
property  to  levy  on  execution  In  case  of  non- 
payment It  was  against  the  consequences  of 
such  overconfidence,  and  the  readiness  of  men 
to  make  contracts  which  may  deprive  them 
and  their  families  of  articles  indispensable 
to  their  comfort,  that  the  Legislature  has  un- 
dertaken to  interpose.  One  object  of  the 
Legislature  was  to  promote  the  comfort  of 
families,  aM  to  protect  them  against  the  im- 
providence of  their  head.'  On  page  253,  of 
22  N.  Y.  (78  Am.  Dec  186)  it  is  said:  *The 
law  does  not  permit  Its  process  to  be  used  to 
accomplish  ends  which  its  policy  forbids, 
though  the  parties  may,  by  prospective  con- 
tract, agree  to  such  use.' 

"Counsel  for  plaintiff  in  certiorari  [Mr. 
Walter  McElreath  of  the  Atlanta  bar]  puts 
his  argument  strongly  when  he  says  in  his 
brief:  'The  protection  of  the  family  of  the 
debtor,  the  common  benefits  fiowlng  to  the 
entire  community  from  the  encouragement  of 
persons  to  engage  in  laborious  occupations, 
the  Immunity  of  industries  and  large  enter- 
prises, dependent  upon  the  employment  of 
labor,  from  garnishments  and  from  having 
their  labor  driven  off  by  garnishment^,  is 
within  the  policy  of  the  law  of  this  state.' 
While  it  is  impracticable  to  enter  into  a 
detailed  discussion  of  things  which  may  be 
waived  and  those  which  may  not  be,  a  few  il- 
lustrations of  the  latter  class  will  show  that 
all  exemptions  are  not  waivable.  A  debtor  is 
exempt  from  arrest  or  Imprisonment  for  debt 
in  this  state.  He  cannot  waive  that  exemp- 
tion and  confer  upon  his  creditor  a  right  to 
Imprison  him.  An  agreement  not  to  take  the 
effect  of  the  bankruptcy  laws  would  hardly  be 
held  binding.  Although  a  deed  or  .contract 
given  as   security  may   provide  in  express 
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termB  for  a  forfeiture  In  case  of  nonpayment 
at  the  time  specified,  courts  of  equity  fre- 
quently grant  relief.  In  Moxley  v.  ]^gan,  10 
Bush.  (Ky.)  158,  19  Am.  Rep.  61,  it  is  said: 
The  right  to  plead  the  statute  of  limitations 
is  a  personal  privilege,  but  will  It  be  contend- 
ed that  an  agreement  or  promise  never  to 
plead  the  statute  is  binding?'  In  Curtis  v. 
CBrlen,  20  Iowa,  876,  89  Am.  Dec.  543,  It  Is 
said:  'In  the  case  of  a  Judgment  creditor  ap- 
plying to  the  court  or  its  officer  for  an  execu- 
tion, the  court,  by  Its  clerk,  following  the 
language  of  the  law,  says  to  him,  "You  may 
have  the  execution,  but  no  exempted  prop- 
erty is  to  be  sold  under  it."  The  creditor, 
however,  says  to  the  court,  "I  will  take  your 
execution,  but  the  debtor  and  myself  have 
made  a  law  for  this  case  which  will  control 
your  writ,  and  make  it  do  what  the  law  says 
it  shall  not  do."  No  court  will  permit  parties 
thus  to  control  its  process  so  as  to  defeat  the 
statute  or  render  nugatory  its  most  benefi- 
cent provisions.' 

"In  regard  to  exemptions  of  property  or 
homesteads,  there  Is  some  conflict  in  the  de- 
cisions, but  the  weight  of  authority  is  in 
accordance  with  the  rulings  above  referred 
to,  and  some  of  the  cases  which  seem  to 
hold  otherwise  will  be  found  to  rest  on  stat- 
utory provisions.  28  Am.  &  Bug.  Bncy.  Law 
(1st  Ed.)  575.  In  Pennsylvania  it  was  held 
that  an  exemption  of  property  from  levy 
might  be  waived,  but  later  the  Supreme 
Oourt  of  that  state  appears  to  have  regret- 
ted such  decision  and  declined  to  make  a 
similar  ruling  in  regard  to  waiving  Exemp- 
tion of  wages  from  garnishment.  See  Case 
V.  Dunmore,  23  Pa.  94;  Shelly's  'Appeal,  36 
Pa.  378,  380;  Firmstone  v.  Mack,  supra.  See, 
also,  Mills  V.  Bennett,  94  Tenn.  651,  30  & 
W.  748,  45  Am.  St.  Rep.  763  (Involving 
wages);  Carter's  Adm'r  v.  Carter,  20  Pla. 
658,  51  Am.  Rep.  618. 

"It  is  sought  to  draw  an  analogy  between 
the  waiving  of  a  right  to  obtain  a  homestead 
or  exemption  under  the  laws  of  this  state 
and  the  waiving  of  the  statutory  exemption 
of  wages  from  garnishment,  but  the  analogy 
is  very  Imperfect.  Prior  to  the  Constitution 
of  1877  It  was  held  in  Stafford,  Blalock  &  Co. 
V.  BUlott,  59  6a.  837,  that  'a  general  waiver 
of  the  right  of  homestead  of  all  the  property 
of  a  debtor,  in  esse  and  to  be  acquired,  in 
a  promissory  note,  without  words  which 
create  any  lien  or  describe  any  particular 
property,  will  not  estop  the  debtor  from 
taking  a  homestead,  though  he  may  have 
owned  and  possessed  the  property  set  apart 
at  the  time  he  gave  the  note.'  In  the  opin- 
ion it  is  said  that  'the  policy  of  the  law,  as 
exhibited  in  the  (Constitution  and  statutes. 
Is  undoubtedly  that  women  and  children 
should  have  a  home  set  apart  out  of  the  fa- 
ther's and  husband's  property,  if  he,  as  the 
head  of  the  family,  would  secure  It  to  them.' 
In  Flanders  &  Sons  v.  Wells,  61  6a.  195,  it 
was  held  that  'where,  in  1876,  a  debtor  mort- 
gaged two  mules,  waiving  expressly  all  right 


of  exeniption,  and  afterwards  disposed  of 
one  before  the  setting  apart  of  either  as  ex- 
empt, the  wife  of  the  debtor  cannot  protect 
the  other  from  levy  and  sale  under  the  mort- 
gage fi.  fa.  by  having  it  set  apart  under  se<s 
tion  2040  of  the  Ck)de  (Civ.  Code  1873).'  And 
this  followed  the  decision  in  Simmons  v.  An- 
derson, 56  6a.  53.  So  that,  prior  to  the  Con- 
stitution ot  1877,  a  general  waiver  was  not 
good,  but  a  waiver  contained  in  a  mortgage 
on  specific  property  was  valid.  The  differ- 
ence, however,  between  the  right  to  have  a 
homestead  or  exemption  set  apart  in  prop- 
erty and  the  statutory  exemption  of  a  labor- 
er's wages  from  garnishment  is  clear.  The 
constitutional  provisions  and  statutes  in  re- 
gard to  homestead  and  exemption  of  prop- 
erty from  levy  in  this  state  did  not  complete 
the  exemption  proprlo  vigore.  They  confer 
upon  the  person  entitled  to  have  exemptions 
set  apart  the  right  to  obtain  the  same  b7 
complying  with  certain  statutory  require- 
ments. To  do  so  or  not  is  optional  with  the 
owner  of  the  property.  He  may  comply  with 
the  statutory  requirements  and  exempt  cer- 
tain selected  property,  or  he  may  decline  to 
do  so  and  allow  it  to  remain  unexempted« 
and  even  his  wife  cannot  compel  him  to  ob- 
tain an  exemption  against  his  will.  Daven- 
port V.  Alston,  14  6a.  271-275;  Simmons  v. 
Anderson,  56  6a.  53;  Bowen  v.  Bowen,  55 
6a.  182.  Under  the  present  Constitution 
waivers  of  homestead  or  exemption  rights, 
except  to  a  limited  extent,  are  provided  for. 
The  statute  exempting  wages  from  garnish- 
ment requires  no  action  on  the  part  of  the 
laborer  such  as  filing  or  making  application 
to  the  ordinary,  or  the  taking  of  other  steps 
similar  to  those  required  to  obtain  a  home- 
stead or  exemption.  This  difference  Is  rec- 
ognized by  Chief  Justice  Jackson  In  6reen 
V.  Watson,  75  6a.  473,  45  Am.  Rep.  479, 
when  he  says:  "There  being  nothing  In  the 
Constitution  of  1877  permitting  the  waiver 
of  the  garnishment  law,  the  principle  then 
ruled  [referring  to  the  case  of  Stafford,  Bla- 
lock &  Co.  V.  Elliott]  covers  a  fortiori  this 
case;  or,  if  the  debtor  could  not  waive  a 
right  which  required  an  application  to  the 
ordinary,  or,  in  other  words,  which  required 
suit  by  him  to  assert  aqd  set  apart  home- 
stead, much  less  can  he  waive  a  right  which 
he  need  not  sue  for,  but,  standing  on  the  law 
which  has  already  set  apart  for  him  all  his 
wages,  he  need  do  nothing  but  defend  by  cit- 
ing that  law.'  The  last  clause  in  the  opin- 
ion in  the  case  referred  to  is  greatly  relied 
upon  by  counsel  for  the  defendant  in  cer- 
tiorari. It  reads  as  follows:  'Whether  any 
special  waiver  of  these  laws  upon  specific 
wages  in  a  certain  employment  and  for  a 
certain  time,  by  specific  orders  on  employers 
contained  in  such  specific  waiver,  would  be 
good,  we  do  not  decide,  it  not  being  neces- 
sary to  do  so,  because  the  ruling  as  it 
stands  meets  the  case'  made,  and  "sufficient 
unto  the  day  is  the  evil  thereof." '  The  court 
distinctly  refused  to  decide  whether  such 
waiver  would  be  good  or  not,  and  therefore, 
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at  most,  counsel  for  defendant  In  certiorari 
can  draw  no  further  comfort  from  the  state- 
ment than  the  negative  inference  that,  be- 
cause the  court  did  not  decide  the  point,  they 
might  have  decided  it  in  his  favor.  This  is, 
at  best,  weak  authority. 

"The  chief  justice  rendering  that  decision 
closes  with  the  Biblical  quotation  'SulHclent 
unto  the  day  is  the  evil  thereof.'  The  day 
has  now  arrived  and  surely  the  'evil  thereof 
is  amply  sufficient  A  money  lender  has  pre- 
pared forms  in  which,  relying  upon  this  para- 
graph of  the  decision,  he  seeks  to  subject  the 
wages  of  a  laborer  to  garnishment  in  spite 
of  the  statute  which  declares  that  he  shall 
not  do  so.  Two  cases  of  a  similar  character 
are  already  before  me.  How  many  others 
are  to  follow  the  future  will  determine.  In 
regard  to  what  was  said  in  this  paragraph  of 
the  opinion,  two  things  occur  to  my  mind.  In 
the  first  place,  if  the  statutory  exemption  of 
a  laborer's  wages  from  garnishment  involves 
a  public  policy  of  the  state,  and  a  general 
waiver  is  contrary  to  public  policy,  as  has 
been  held  by  the  Supreme  Court,  I  am  unable 
to  see  how  a  waiver  less  than  general  or 
universal  would  be  in  accord  with  public 
policy.  In  this  case  the  waiver  relied  on  af- 
fects 'all  exemption  from  garnishment  of  my 
wages  to  be  earned  In  the  employment  of  the 
same,  or  the  Southern  Railway  Company,  for 
the  months  of  the  years  1901  and  1SK)2.'  Now, 
a  laborer  or  his  family  may  starve  quite  as 
effectually  In  two  years  as  in  any  other  time. 
If,  on  a  $12  debt,  the  right  of  exemption  from 
garnishment  of  the  wages  of  a  laborer  for 
two  years  can  be  waived,  why  not  for  five, 
ten  or  twenty,  or  any  other  number  of  years? 
If  I  have  succeeded  in  showing  that  such 
waivers  are  obnoxious  to  public  policy,  how 
are  they  any  the  less  so  because  some  num- 
ber of  years  is  stated?  If  it  is  contrary  to 
public  policy  generally  to  waive  exemption 
from  garnishment  of  the  wages  of  a  lalK)rer, 
but  it  is  not  so  contrary  to  public  policy  to 
waive  the  exemption  for  one  year  or  two 
years,  where  can  the  line  of  demarcation*  be 
drawn?  Can  a  court  lay  down  as  a  rule  ap- 
plicable to  all  cases  of  laborers  that  they  may 
lawfully  waive  the  exemption  for  a  certain 
number  of  days,  or  a  certain  numl)er  of 
months,  or  a  certain  number  of  years,  but 
beyond  that  they  are  prohibited  from  waiv- 
ing? Or  can  the  courts  take  up  each  indi- 
vidual laborer  and  undertake  to  say  that 
sometimes  he  may  lawfully  waive  the  exemp* 
tlon,  and  sometimes  he  may  not?  If  so,  when 
could  he  waive  and  when  could  he  not?  To 
follow  the  statute  is  a  plain  and  simple  pro- 
cedure. To  attempt  to  make  exceptions  to  it 
by- construction  would  be  more  like  legisla- 
tion than  adjudication.  If  the  Legislature 
desires  to  permit  waivers  in  such  a  case,  that 
tB  for  them  to  say.  ♦  •  ♦  Upon  a  consid- 
eration of  the  entire  case,  I  am  of  opinion 
that  the  waiver  was  invalid  and  did  not  pre- 
vent Mills  from  claiming  his  wages  as  ex- 
empt, and  the  verdict  of  the  jury  in  the  jus- 


tice's court  finding  to  the  contrary  was  er- 
roneous." 

We  shall  only  add  that  on  August  16,  1904, 
since  the  rendition  of  the  above  opinion,  the 
General  Assembly  passed  the  act  forbidding 
the  assignment  of  unearned  wages,  which  is 
further  indicative  of  the  public  policy  of  this 
state  upon  the  question  at  bar.  See  Acts 
1904,  pp.  SI,  84. 

Judgment  affirmed. 

(3  6a.  App.  43^ 
BUSH  V.  FOURCHER.     (No.  384.) 
(Court  of  Appeals  of  Georgia,    Nov.»25,  1907.) 

1.  Wbit  of  Ebbob—Vebdiot— Review. 

The  verdict  of  a  jury  should  not  be  set 
aside  upon  the  assignment  of  error  that  it  is 
without  evidence  to  support  it,  if  there  is  any 
evidence  to  support  it,  unless  it  be  further  made 
to  appear  (a)  that  some  ruling  of  the  court  im- 
properly withheld  evidence  from  the  jury;  (b) 
or  illegally  permitted  the  jury  to  consider  testi- 
mony which  should  not  have  been  submitted  to 
them;  or  (c)  that  the  court's  instructions,  as 
applied  to  the  evidence,  were  erroneous,  inappli- 
cable, or  misleading. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {  3928.] 

2.  WoBK  AND  Labob—Vebdict— Evidence. 

The  evidence  authorized  the  verdict. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  50,  Worlc  and  Labor,  S  55.] 

8.  Evidence  —  Books  of  Acoount  —  Fobm -^ 

Foundation— Pbesumptions. 

Books  of  account  may  be  introduced  in 
evidence,  even  though  it  may  not  have  been 
shown  that  the  merchant  or  other  proprietor 
Icept  no  cleric.  Such  books  may  tend  to  sup- 
port the  credit  of  the  plaintiff  before  the  jury, 
and,  for  the  purpose  of  corroboration,  they  may 
be  admitted.  The  mere  fact  that  a  book  is 
kept  in  ledger  form  is  not  a  valid  objection  to 
its  admission  as  a  book  of  original  entries,  and, 
even  if  the  ledger  in  this  case  was  not  a  book 
of  original  entries,  its  admission  was  harmless 
to  the  defendant,  as  the  entries  thereon  tended 
only  to  prove  facts  already  submitted  to  the 
Jury  by  other  means  in  the  testimony.  The 
books  contemplated  by  Civ.  CJode  1895,  S  5182, 
are  permanent  books.  Irregularities  in  books  of 
account  sought  to  be  introduced  in  evidence 
"should  be  exceedingly  gross  and  palpable  to 
justify  the  court  in  arresting  the  evidence  from 
that  tribunal  whose  peculiar  province  it  is  to 
judge  of  the  credibility  of  testimony."  Bower 
V.  Smith,  8  Ga.  77,  Where  it  appears  from  the 
record  that  prior  to  the  admission  of  the  books 
the  plaintiff  and  his  clerk  and  bookkeeper  were 
thoroughly  examined  in  the  presence  of  the 
court  with  reference  to  them  (the  nature  of  such 
examination  rendering  a  thorough  examination 
of  the  books  necessary  in  view  of  the  court), 
and  that  the  judge  had  ample  opportunity  to 
inspect  them,  he  will  be  presumed  to  have  seen 
and  to  have  been  satisfied  that  they  were  free 
from  any  suspicion  of  fraud. 

[Ed.  Note.— For  cases  in  point,  see  Out.  Dig. 
vol.  20,  Evidence,  §§  1443,  1455,  1G28:  vol.  3, 
Appeal  and  Error,  §§  373o.  4161,  4162.^ 

4.  Tbiai>-Reque8ts  to  Chabge. 

A  trial  judge  is  not  required  to  give  in 
charge  to  the  jury  the  contents  of  a  written  re- 
quest if  any  portion  thereof  is  erroneous.  No 
complaint  can  be  made  where  the  judge  presents 
to  the  jury  that  portion  of  the  request  which 
is  legal,  and  omits  and  declines  to  charge  the 
portion  of  the  request  which  is  not  in  accord- 
ance with  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  S  660.1 


4G0 


09  SOUTHBASTEEN  BEPORTEB. 


(6a. 


5.  Baiuosnt—Usk  of  Pbopxbtt— Daicaqes— 
Evidence. 

One  who  clainiB  that  another  was  liable  for 
the  hire  of  his  automobile,  used  without  his* 
knowledge  and  consent,  is  only  entitled  to  re- 
cover reasonable  hire  for  its  actual  use  as  found 
by  the  jury.  In  the  absence  of  any  contract 
between  parties,  the  fact  whether  he  who  used 
the  automobile  did  or  did  not  make  a  practice 
of  doing  so  would  be  immaterial. 

[B}d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  6,  Bailment,  S§  87,  88.] 

6.  Trial  —  iNSTBUcnoNS  —  Construction  as 
Whole 

The  charge  excepted  to  in  the  fifth  ^und 
of  the  motion,  while  inapt  in  expression,  is 
not  sufficiently  erroueous,  when  considered  with 
other  instructions  of  the  court  upon  the  same 
subject,  to  require  the  grant  of  a  new  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cenr«  Dig. 
vol.  46.  Trial.  SS  703-717.]  . 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Blchmond  Coun- 
ty;  W.  F.  Eve,  Judge. 

Action  by  H.  E.  Fourcber  against  W.  E. 
Bush.  From  a  judgment  for  plaintifif,  de- 
fendant brings  error.    Affirmed. 

O.  B.  Dunbar,  for  plaintiff  in  error.  Oa- 
well  B.  Eve.  for  defendant  in  error. 


BUSSELL,  J.  The  defendant  in  error,  a 
locksmith  and  repairer  of  bicycles  and  au- 
tomobiles, sued  the  plaintiff  in  error  upon  an 
open  account,  and  the  jury  returned  a  ver- 
dict for  the  plaintiff  for  $181.65.  The  ver- 
dict was  less  than  the  account  sued  for.  The 
original  petition  of  plaintiff  alleged  an  in- 
debtedness of  $152.75.  but  was  subsequently 
amended  to  read  $186.65.  The  alleged  in- 
debtedness was  claimed  to  be  due  on  account 
of  certain  repairs  and  material  furnished  In 
the  repairing  of  the  defendant's  automobile 
and  bicycle  during  a  period  of  seven  mouths 
of  the  year  1905.  He  filed  an  answer,  deny- 
ing the  indebtedness  and  setting  up  a  coun- 
terclaim for  $600  for  hire  and  damages  to  the 
automobile.  After  the  verdict  in  favor  of 
plaintiff,  the  defendant  filed  a  motion  for  a 
new  trial,  which  was  overruled,  and  he  ex- 
cepts to  the  judgment  overruling  the  motion. 
Tlie  evidence  for  the  plaintiff  shows  that  he 
was  authorized  and  instructed  to  repair  de- 
fendant's automobile  and  bicycle;  that  the 
defendant  placed  the  automobile  with  him, 
with  direction  to  put  the  machine  in  repair 
and  sell  it ;  that  he,  following  the  Instructions^ 
put  the  machine  in  working  order  and  en- 
deavored to  dispose  of  it  He  testified  (and 
his  testimony  was  corroborated  by  other  wit- 
nesses) that  Bush  knew  that  the  repairs  were 
being  made  upon  the  machine,  and  that  they 
were  done  with  Bush's  full  knowledge  and 
consent  PlaintifTs  witnesses  testified  that 
the  repairs  upon  the  bicycle  were  done  on  in- 
structions from  Bush's  office  by  telephone  and 
messenger,  and  from  time  to  time  bills  were 
presented  to  Bush  without  his  objecting  to 
any  items  thereon  or  to  their  correctness. 

1.  2.  The  first  and  second  grounds  in  the 
motion  for  new  trial  aver  that  the  verdict  Is 


contrary  to  law  and  the  evidence,  and  con- 
trary to  justice  and  equity.  There  was  con- 
flict in  the  evidence.  .  The  jury  settled  the 
Issues  of  fact  by  preferring  the  testimony  for 
the  plaintiff,  and  It  was  sufficient  to  au- 
thorize their  finding.  In  a  court  for  the  cor- 
rection of  errors,  the  verdict  of  a  jury  should 
not  be  set  aside  upon  the  assignment  of  er- 
ror that  it  is  without  evidence  to  support  it 
if  there  is  any  evidence  to  support  it  unless 
It  be  further  made  to  appear  (a)  that  some 
ruling  of  the  court  hnproperly  withheld  evi- 
dence from  the  jury;  (b)  or  illegally  permitted 
the  jury  to  consider  testimony  which  should 
not  have  been  submitted  to  them;  (c)  or  that 
the  court's  instructions,  as  applied  to  the  evi- 
dence, were  erroneous,  inapplicable  or  mis- 
leading. We  held  in  a  former  automobile 
case  from  Augusta  (Murphy  v.  Meacham, 
1  Ga.  App.  155.  57  S.  E.  1046):  **The  case 
depending  upon  disputed  issues  of  fact  aris- 
ing from  conflicting  evidence,  the  settlement 
which  is  solely  for  the  jury,  and  the  verdict 
having  been  approved  by  the  trial  judge,  the 
judgment  of  the  court  below  will  not  be  dis- 
turbed." 

3.  The  third  ground  of  the  motion  for  new 
trial  alleged  the  improper  admission  of  the 
books  of  account  of  the  plaintiff,  under  sec- 
tion 5182  of  the  Civil  Code  of  1895.  The 
books  were  properly  and  legally  admitted. 
The  conclusion  of  the  opinion  in  Petit  v 
Teal,  67  Ga.  148,  cited  by  plaintiff  in  error, 
itself  sustains  the  ruling;  the  language  of 
Judge  Bleckley,  who  delivered  the  opinion, 
being  as  follows:  **As  a  party  to  the  suit 
though  competent.  Is  nevertheless  liable  to  be 
discounted  by  the  jury  in  credibility  by  rea- 
son of  his  interest,  and  as  his  books  may 
tend  to  support  his  credit,  there  may  be  use 
for  them  for  that  purpose;  and  for  that  pur- 
pose. If  for  no  other,  there  may  be  reason  to 
admit  them."  The  plaintiff  had  a  clerk  and 
bookkeeper  who  was  qualified  to  testify,  and 
who  was  introduced  as  a  witness  by  him.  and 
who  testified  as  to  the  books  and  the  nature 
and  manner  in  which  they  were  kept,  and  as 
to  each  item  as  it  appeared  charged  upon  the 
l)ooks  to  the  defendant,  as  to  who  made  the 
entries,  who  sold  the  goods,  etc.  Consequent- 
ly there  was  no  necessity  of  proof  upon  the 
part  of  the  plaintiff  that  he  kept  no  clerk,  or 
that  his  clerk  was  dead  or  otherwise  inaccess- 
ible, or  that  for  any  reason  his  clerk  was 
disqualified  from  testifying.  The  introduc- 
tion of  the  clerk  answered  the  requirement 
showing  that  the  plaintiff  did  have  a  clerk, 
and  that  he  was  neither  dead  nor  inaccessi- 
ble. The  fact  that  the  plaintiff  kept  a  clerk 
and  bookkeeper,  and  that  the  clerk  and  book- 
keeper testified,  did  not  preclude  him  from  in- 
troducing the  books  of  account  for  the  pur- 
pose of  corroboration.  2  Cyc.  Ev.  602  (s). 
The  introduction  of  the  clerk  and  bookkeeix^r 
and  of  the  books  themselves  was  proper.  It 
was  held  in  Bagley  v.  Roberson,  57  Ga.  14S, 
that,  though  the  person  who  kept  the  books 
is  or  can  be  examined,  the  booka  themselves 
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can  also  be  admitted;  and  in  Day  v.  Craw- 
ford, 18  CkL  510,  it  is  said:  "Let  tbe  clerk 
prove  the  books,  who  made  the  entries  in  the 
due  course  of  business." 

In  the  case  at  bar  all  the  parties  to  the 
transaction  were  present  at  the  trial  and  tes- 
tified as  to  their  connection  therewith,  and 
the  correctness  of  the  same.  The  machinist 
who  did  the  work,  the  clerk  who  sold  the 
goods^  the  party  who  charged  the  items, 
the  bookkeeper  who  sold  some  of  the  goods 
and  kept  the  books,  all  testified.  There  were 
no  missing  links  in  the  evidence.  It  cannot 
be  maintained  that  because  the  clerk,  the 
proprietor,  the  machinist,  and  the  bookkeeper 
were  all  present  and  testified  the  books 
themselves  cannot  be  introduced.  The  books 
in  such  cases  as  this  may  not  be  immediate 
proof  of  the  correctness  of  tbe  .account,  but 
may  be  corroborative  evidence  of  the  other 
testimony  as  to  the  correctness  of  the  account, 
and  are  admissible  as  a  part  of  the  res  gestae. 
1  Greenleaf,  Ev.  (15th  Ed.)  S  117.  See  Dun- 
lap  V.  Hooper,  66  Ga.  211.  The  account  was 
made  up  of  numerous  items,  covering  a  peri- 
od of  nearly  a  year,  of  goods  furnished  and 
work  done  by  numerous  persons  and  charged 
upon  the  books  by  different  persons;  and 
In  the  interest  of  fairness  and  Justice  to  the 
defendant  it  was  proper  that  the  history  of 
each  item  be  placed  before  the  jury.  That 
could  not  be  done  better  than  by  introducing 
the  books.  A  number  of  the  plaintiff's  cus- 
tomers testified  as  to  the  correctness  of  the 
books— even  one  of  the  jurors  trying  the  case. 

In  the  ease  of  McDaniel  v.  Trulock,  27 
Ga.  866,  the  clerk  and  the  proprietor  testi- 
fied, and  the  books  were  admitted  also.  Tbe 
ruling  in  Hlnkle  ▼.  Smith,  127  Ga.  437,  56 
S.  B.  464  (3),  is  based  upon  the  decision  in 
the  Trulock  Case,  and  our  ruling  accords  with 
that  in  each  of  these  cases.  The  book  pre- 
sented in  evidence  was  a  book  of  original 
entries.  Both  the  daily  memorandum  books 
and  the  book  in  which  the  items  were  trans- 
ferred were  introduced.  In  fact,  all  of  the 
books  connected  with  the  transaction  were 
introduced  for  the  jury's  consideration.  The 
witness  for  the  plaintiff  swore  that  the  book 
of  original  entries  was  introduced.  See  Dun- 
lap^  Y.  Hooper,  66  Ga.  214  (2).  A  number  of 
wltoesses  testified  as  to  the  correctness  of 
the  books. 

In  Bracken  &  Ellenworth  v.  Dillon  &  Sons, 
64  Ga.  250  (1),  37  Am.  Rep.  70,  cited  by  coun- 
sel for  plaintiff  in  error,  the  Supreme  Court 
says:  ''Mere  temporary  memorandum  books 
used  by  the  salesmen,  and  transferred  night- 
ly from  penciled  entries  of  theirs  to  the 
permanent  Ink  book  of  the  daily  sales,  are 
not  the  books  of  original  entries  so  as  to 
exclude  «uch  permanent  book,  but  the  latter 
is  the  book  contemplated  by  the  statute."  In 
some  instances  a  ledger  may  be  one's  only 
permanent  book.  The  book  introduced  was 
the  '"permanent  ink  book,"  the  "book  contem- 
plated by  the  statute.^  The  other  books 
were  also  introduced  to  prove  the  correctness 


of  each  Item.  In  Dodd  v.  Mayson,  39  Ga.  008, 
it  was  held  that  the  blotter  was  the  book  of 
original  entries,  and  the  court  stated  that 
the  blotter  and  also  the  ledger  should  have 
gone  to  the  Jury  in  that  case,  together  with 
the  evidence  of  all  the  witnesses  who  had 
sworn.  A  book  of  original  entries  may  be 
kept  in  any  form.  Memoranda  on  shingles 
have  been  admitted.  *'The  mere  fact  that  a 
book  is  kept  in  ledger  form  is  not  a  valid 
objection  to  its  admission  as  a  book  of 
original  entries."  9  Am.  &  Bug.  Enc.  of  Law 
(2d  Ed.)  922. 

The  books  were  properly  presented  to  the 
court  for  inspection,  and  the  court  admitted 
them.  Consequently  the  court  deemed  them 
free  from  any  suspicion  of  fraud.  Prior  to 
the  admission  of  the  books,  the  plaintiff  and 
his  clerk  and  bookkeeper  were  closely  cross- 
examined  by  counsel  for  defendant  as  to  the 
books,  and  a  thorough  examination  of  tbe 
books  was  made  in  the  presence  of  the  court 
Not  the  slightest  suspicion  of  fraud  was 
shown,  and  the  court  was  convinced  of  their 
regularity,  and  permitted  them  to  be  intro- 
duced. The  court  was  given  ample  oppor^ 
tunity  to  inspect  the  books,  and  did  so  to  his 
satisfaction.  Even  if  there  were  slight  in- 
accuracies in  the  books,  that  would  not  have 
excluded  them  from  introduction  as  evidence. 
In  the  case  of  Bower  v.  Smith,  8  Ga,  77,  it 
was  said  that  "the  irregularities  in  the  books 
should  be  exceedingly  gross  and  palpable, 
to  justify  the  court  in  arresting  the  evidence 
from  that  tribunal  whose  peculiar  province 
it  is  to  judge  of  the  credibility  of  testimony.** 

4.  The  court  properly  refused  the  request 
to  charge  as  set  out  in  the  fourth  ground  of 
the  motion  for  new  trial.  The  court  gave  the 
correct  portion  of  the  Instructioji  requested 
relative  to  Fourcher's  alleged  unauthorized 
use  of  Bush's  automobile,  and  as  to  his  lia- 
bility for  reasonable  hire  for  its  use,  provid- 
ed the  evidence  disclosed  any  unauthorized 
use  of  the  machine  by  Fourcher,  but  declined 
to  add  the  following :  "And  it  would  not  be 
necessary  for  you  to  find  that  Fourcher  used 
the  machine  every  day,  if  you  find  he  made  a 
practice  of  using  it"  The  evidence  disclosed 
no  contract  for  hire  of  the  machine;  on  the 
contrary,  the  counterclaim  was  for  its  un- 
authorized use.  As  well  put  by  counsel  for 
defendant  in  error  In  his  brief:  "Had  this 
language  been  used,  the  jury  would  have  been 
justified  in  making  Fourcher  liable  for  the 
entire  amount  of  hire  claimed,  if  they  found 
that  Fourcher  made  a  *practice  of  using  it' 
What  would  he  have  been  liable  for,  had  he 
made  a  practice  of  using  it  say  once  a  month 
for  the  seven  months  which  it  was  in  his 
care?  Under  the  above  language  he  would 
have  been  liable  for  $50  a  month  for  the  en- 
tire period,  which  would  have  been  palpably 
wrong  and  unlawful."  The  question  of  hire 
for  the  alleged  unauthorized  use  of  the  au- 
tomobile was  also  fully  and  completely  dealt 
with  by  the  court  In  several  other  parts  of 
the  charge.    There  was  no  error  on  the  part 
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of  the  court  In  eliminating  this  language.  In 
order  for  the  refusal  of  a  request  to  charge 
to  be  a  ground  for  a  new  trial,  the  entire  re- 
quest must  be  correct  If  a  part  be  good  and 
a  part  bad,  the  court  will  not  be  required  to 
separate  the  two,  but  may  refuse  the  request. 
7  Encyc.  Digest,  629.  The  charge  of  the  court 
clearly  indicates  that  the  plaintiff  would  be 
liable  for  the  hire  for  any  unauthorized  use 
he  made  of  the  machine.  He  clearly  would 
not  be  legally  liable  for  a  month's  hire  if  he 
used  the  machine  for  only  two  or  three  days. 
5.  The  fifth  ground  of  the  motion  for  new 
trial  complains  of  a  portion  of  the  charge  of 
the  court  upon  the  question  of  ratification 
by  the  defendant  of  work  done  upon  his  bi- 
cycle. The  charge  excepted  to  is  Inapt  in 
expression,  and,  if  it  had  been  the  only  ref- 
erence to  this  subject,  might  have  misled  the 
jury;  but  we  do  not  think  that  the  use  of 
the  words  complained  of,  "or  accepted  the 
property,"  in  the  court's  charge,*  In  the  con- 
nection In  which  they  were  used,  could  not 
have  misled  the  Jury,  and  the  alleged  harm- 
ful effect  that  it  might  have  had  upon  the 
Jury  is  forced  and  strained  when  all  of  the 
sentence  containing  these  words  is  consid- 
ered. The  sentence  containing  the  alleged 
error  is  as  follows:  "If  you  find  the  charge 
reasonable  and  that  authority  was  given,  or, 
If  authority  was  not  given,  that  It  was  rati- 
fied by  defendant  that  he,  after  knowing  it, 
agreed  to  It  or  accepted  the  pro^rty,  then  he 
would  be  liable."  In  other  words,  the  court 
stated  that,  if  the  work  done  was  ratified  by 
the  defendant  accepting  It  with  the  property, 
knowing  that  It  had  been  done,  he  would  be 
liable.  Tbe  question  of  ratification  is  clearly 
explained  in  the  charge  of  the  court  a  num- 
ber of  times  in  other  language  than  that 
above  quoted.  When  the  whole  sentence,  to 
say  nothing  of  the  entire  charge,  is  taken 
into  consideration,  it  is  not  probable  that  the 
Jury  misunderstood  the  law  upon  the  ques- 
tion of  ratification.  Brown  v.  Matthews,  79 
Ga.  11,  4  S.  B.  13;  Wilson  v.  State,  69  Qa. 
226;  Smalls  v.  State,  105  Ga.  669,  31  S.  E. 
571  (4).  Although  the  principal  may  ex- 
pressly declare  that  he  will  not  sanction  the 
unauthorized  act  a.  ratification  may  be  shown 
from  his  act  of  acceptance.  Byrne  v.  Dough- 
ty, 13  Ga.  53  (4) ;  Haney  v.  Hightower  In- 
stitute, 113  Ga.  295,  38  S.  B.  761.  It  is  well 
settled  in  Georgia  that  it  is  not  essential 
that  the  principal  should  expressly  ratity  by 
word  or  writing.  It  may  be  done  by  implica- 
tion or  by  the  subsequent  acts  or  conduct  of 
the  parties.  "A  ratification  may  be  express 
or  Implied  from  the  acts  or  silence  of  the 
principal.  A  ratification  once  made  cannot 
be  revoked."  Civ.  Code  1895,  §  3019.  "Slight 
circumstances  and  small  matters  will  some- 
times suffice  to  raise  the  presumption  of  rat- 
ification." Byrne  v.  Doughty,  supra ;  Strong 
V.  West  110  Ga.  387,  35  S.  B.  693 ;  1  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  1195;  Noble  v.  Bur- 
ney,  124  Ga.  964,  53  S.  B.  463.  Our  Supreme 
Court  in  dealing  with  the  question  of  ratifica- 


tion in  the  case  of  Noble  v.  Bumey,  supra, 
adopts  the  following  language  from  Graves 
V.  Horton,  88  Minn.  66,  85  N.  W.  568:  "It 
Is  true  that  agency  may  be  proved  from  tbe 
habit  and  course  of  dealing  between  the  pap- 
ties  ;  that  is,  if  one  has  usually  or  frequently 
employed  another  to  do  certain  acts  for  him, 
or  has  usually  ratified  such  acts  when  done 
by  him,  such  persons  become  his  implied 
agents  to  do  such  acts."  See,  also,  McDowell 
V.  McKenzie,  65  Ga.  630;  Wilkes  v.  McClung, 
32  Ga.  510  (2) ;  Weaver  v.  Ogletree,  39  Ga. 
588. 

Fourcher  had  been  doing  this  kind  of  work 
for  Bush  for  a  number  of  years,  and  receiv- 
ing the  orders  to  do  the  work  In  a  manner 
similar  to  that  used  in  connection  with  the 
bicycle.  The  work  was  done  on  Bush's  bicy- 
cle and  he  received  the  benefit 

Judgment  afi^rmed. 


(3  Qe.  App.  6G7> 
SOUTHERN  BT.  00.  v.  ROWB.  (No.  9S.) 
(Court  of  Appeals  of  Georgia.     May  9,  1907.) 

1.  Removal  of  Gauses— Dismissal  —  Subbb- 
QUENT  Action. 

Though  the  plaintiff  in  a  suit  which  had 
been  properly  removed  from  the  state  to  the 
federal  court  having  concurrent  jurisdiction  of 
the  cause  of  action  in  which  suit  was  founded 
voluntarily  dismissed  his  case  in  the  United 
States  court,  it  was  nevertheless  his  right  to 
bring  another  suit  on  the  same  cause  of  action 
in  the  state  court  at  any  time  within  the  stat- 
ute of  limitations  applicable  to  such  action. 
This  is  true  notwithistanding  the  damages  in 
the  second  suit  were  laid  in  an  amdunt  which 
would  prevent  another  removal  to  the  federal 
court. 

2.  Costs— Dismissal— Payment  befobe  Sbc- 
OND  Action. 

A  cause  of  action  dismissed  in  the  United 
States  court  may  be  renewed  in  the  state  court 
without  payment  of  the  costs  accrued  in  the 
federal  court  Civ.  Code,  1895,  §  5043,  im- 
posing a  penalty  npon  those  who  nonsuit  or  dis- 
miss their  cases,  is  not  applicable  to  cases  in  the 
United  States  court.  The  words,  *'the  plaintiff 
may  recommence  his  suit,"  refer  to  a  suit  be- 
tween the  identical  parties  that  were  involved 
in  a  former  controversy  in  a  court  of  the  state 
of  Georgia. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  13,  Costs,  §  1048.] 

3.  Negligence— CJoNTBiBUTOBY  Negligbnob. 

Where,  with  apparent  full  knowledge  of  the 
existence  of  a  ditch  in  a  public  road,  and  with- 
out any  emergency  requiring  it  to  be  crossed, 
one  endeavors  to  pass  such  an  excavation,  he 
will  be  treated  as  having  voluntarily  assumed  all 
tbe  usual  risks  incident  to  the  attempt. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Negligence,  8  86.] 

4.  Same— Petition— Demtjrreb. 

Where  it  is  clear  from  the  allegations  of 
the  petition  that  the  plaintiff's  injuries  might 
have  been  avoided  by  the  exercise  of  ordinary 
care  on  his  part  a  proper  demurrer  to  the 
petition  should  not  be  overruled. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  37,  Negligence,  §  84.] 

5.  Principal  and  Agent— Misfeasance. 

Misfeasance  is  the  improper  doing  of  an  act 
which  the  a^nt  might  lawfully  do.  Where  an 
agent  fails  to  use  reasonable  care  or  diligence 
in  the  performance  of  a  duty,  he  will  be  person- 
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ally  res^nsible  to  a  third  penon  who  is  In- 
jured. His  liability  on  such  cases  is  put  upon 
the  ground  that  he  is  a  wrongdoer,  and,  as  such, 
responsible. 

[Ed.  Note.— For  cases  in  point,  see  Oent  Dig. 
Tol.  40,  Principal  and  Agent,  U  006,  607. 

For  other  definitions^  see  Words  and  Phrases, 
▼ol.  5,  p.  4535.] 

H.  Master  and  Sebvant— Tobt  of  Sebvariv- 

—Join DEB  of  Defendants. 

The  railway  company  and  its  section  boss 
may  be  jointly  sued  for  damages  resulting » from 
the  negligent  and  improper  discharge  of  his 
duties  67  such  boss.  The  boss  as  a  wrongdoer  is 
personally  responsible  to  the  party  injured  by 
his  misfeasance  resulting  from  failure  to  use 
reasonable  care  and  diligence  in  the  performance 
of  his  duty,  and  the  (Sompany  is  responsible  for 
the  misfeasance  of  its  agent 

[Ed.  Note.— For  cases  hi  point,  see  Oent.  Dig. 
Tol.  84,  Master  and  Servant,  §  123a] 
7.  Sams. 

The  section  boss  and  a  railway  company 
can  be  jointly  sued  when  the  sole  ground  of  the 
liability  of  the  railroad  company  la  the  act  of 
the  section  boss  alone. 

SEd.  Note.— For  cases  in  point,  see  Oent.  Dig. 
.  34,  Master  and  Servant,  §  128&] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Hall  Connty ;  O. 
H.  Prior,  Judge. 

Action  by  J.  B.  Rowe  against  the  Southern 
Railway  Company.  Judgment  for  plaintifC, 
and  defendant  brings  error.    Reversed. 

Jno.  J.  Strickland  and  Ed  QuilUan,  for 
plaintiff  in  error.  R.  R.  Arnold  and  F.  M. 
Johnson,  for  defendant  In  error. 


RUSSELL,  J.  The  defendant  In  error 
brought  an  action  against  the  Southern  Rail- 
way Company  in  the  city  court  of  Hall  coun- 
ty for  the  recovery  of  $10,000  damages,  re- 
turnable to  the  February  term,  1906,  of  that 
court  This  action  upon  petition  was  remov- 
ed to  the  Circuit  Court  of  the  United  States 
upon  the  ground  that  the  defendant  was  a 
nonresident,  and  that  the  sum  in  controversy 
exceeded  $2,000.  The  order  of  removal  was 
granted  by  the  Judge  of  the  city  court  of  Hall 
county  February  2,  1006.  The  case  was  duly 
transmitted  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Geor- 
gia, and  on  the  3d  of  March,  1906,  the  case 
was  stricken  from  the  docket  of  that  court 
upon  the  ground  that  there  had  been  no  prop- 
er service  upon  the  defendant  The  dismissal 
was  ordered  by  his  honor.  Judge  Newman, 
**without  prejudice  to  the  plaintiff  to  bring 
the  case  over  again."  The  action  for  $10,000 
damages  thus  concluded  was  against  the 
Southern  Railway  Company  alone.  On  the 
12th  of  March,  1906,  the  defendant  in  error 
brought  an  action  in  the  city  court  of  Hall 
county  against  the  Southern  Railway  Com- 
pany and  one  A.  G.  Collier,  a  section  boss  of 
tbe  defendant  company,  alleging  that  the  de- 
fendants had  endamaged  him  in  the  sum  of 

$io,ooa 

The  allegations  of  the  petition,  so  far  as 
pertinent  to  the  negligence  and  misfeasance 
«f  the  defendants,  are  as  follows: 


"(4)  The  defendant  Collier  is  in  the  employ- 
ment of  the  defendant  the  Southern  Railway 
Company  as  Its  section  boss,  and  tbe  injury 
hereinafter  described  occurred  on  account  of 
tbe  Joint  negligence  of  the  defendants;  the 
negligence  being  that  of  the  defendant  Collier 
in  the  capacity  of  section  boss,  and  the  rail- 
way company  in  negligently  cutting  the  ditch, 
as  hereinafter  described. 

"(5)  At  said  Green's  crossing  tbe  defendant 
had  caused  to  be  dug  a  deep  ditch  right  across 
the  public  road  and  over  a  part  of  said  cross- 
ing after  it  left  the  railroad  tracks,  and  on 
the  defendant  railway  company's  right  of 
way,  and  upon  the  approach  to  said  crossing." 

**{7)  The  cutting  of  said  ditch  across  said 
public  road  was  done  by  and  under  tbe  super- 
intendence of  the  defendant  Collier,  acting  on 
behalf  of  said  Southern  Railway  Company, 
and  the  said  ditch  was  about  eight  inches 
deep,  and  extended  all  tbe  way  across  the 
road  and  formed  a  dangerous  obstruction  to 
travel,  and  was  negligence. 

"(8)  After  cutting  said  ditch  tbe  said  de- 
fendant Collier,  acting  as  the  agent  of  tbe  de- 
fendant railway  company,  together  with  tbe 
section  forces  undier  him,  negligently  left  tbe 
same  open,  and  negligently  failed  to  cover  the 
same  In  any  way  with  plank  or  other  cover- 
ing so  that  travelers  upon  tbe  highway  with 
vehicles  could  pass.  Said  ditch  was  in  tbe 
middle  of  tbe  road,  and  formed  a  dangerous 
obstruction  to  travel.** 

"(10)  Tbe  defendants  were  negligent  in  all 
tbe  particulars  aforesaid.  Said  ditch  was  cut 
upon  the  approach  to  the  crossing,  and  was 
intended  to  run  tbe  water  away  from  tbe 
track  and  roadbed  of  tbe  defendant  railway 
company.  Tbe  cutting  of  said  ditch  was  part 
of  tbe  railroad  work  for  which  said  section 
boss  was  employed,  and  was  part  of  tbe  de- 
fendant railway  company's  road  work  to  keep 
its  roadbed  free  from  water  and  dampness, 
and  to  t>revent  tbe  water  from  ponding.  But 
tbe  said  section  foreman  was  negligent  In 
that  he  cut  said  ditch  too  deep,  and  in  that 
be  failed  to  cover  tbe  same  and  failed  to  pro- 
tect it  and  left  it  open  as  a  menace  to  trav- 
elers. 

"(11)  It  is  further  shown  that  as  to  travel- 
ers upon  said  road  tbe  same  was  tbe  only 
way  provided  for  travel,  and  there  was  no 
way  around  said  dltcb." 

Tbe  connection  of  tbe  plaintiff,  bis  actings 
and  doings  at  tbe  time  of  the  alleged  injury, 
is  stated  in  paragraph  9  of  his  petition,  which 
is  as  follows:  "On  the  19tb  day  of  Septem- 
ber, 1005,  and  about  2  o'clock  in  tbe  after- 
noon, plaintiff  was  driving  bis  wagon  along 
said  public  road,  and,  when  tbe  same  got  up- 
on said  crossing  and  road  and  reached  the 
ditch,  tbe  effect  of  said  wagon  striking  into 
said  ditch,  which  was  deep  and  abrupt,  was 
to  cause  the  pole  of  tbe  wagon  to  break,  and 
as  it  broke  the  wagon  was  partly  wrecked, 
and  plaintiff  was  thrown  to  the  ground  and 
caught  in  parts  of  tbe  wagon,  and  tbe  break 
caught  bis  leg,  and  be  wag  thrown  to  tba 
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ground,  his  leg  broken,  and  he  was  greatly 
and  permanently  Injured." 

At  the  appearance  term  the  defendants  de- 
murred to  the  petition  and  also  filed  a  plea 
In  abatement.  The  demurrer  is  as  follows: 
"(1)  There  Is  no  cause  of  action  set  out  In 
plalntiflTs  petition.  (2)  Plaintiff  shows  by 
the  allegations  In  its  petition  that,  if  there 
was  any  negligence  on  the  part  of  the  de- 
fendants, It  was  iuiown  to  the  plaintiff,  and 
he  could  have  avoided  the  same  by  the  exer- 
cise of  ordinary  care.  (3)  By  its  petition 
plaintiff  shows  that  the  alleged  ditch  which 
he  says  was  negligently  cut  was  in  full 
view  and  the  existence,  condition,  and  depth 
known  to  him,  and  that  he  took  the  risk 
when  he  drove  over  it,  and  cannot  recover. 
(4)  From  plaintiff's  petition  it  is  apparent 
that  plaintiff's  injury  was  the  result  of  an 
accident  from  causes  unknown  and  frdm  no 
negligence  on  the  part  of  the  defendants. 
(6)  Plaintiff  does  not  allege  any  act  against 
these  defendants  which  was  Joint  He  al- 
leges no  act  against  the  defendant  Collier, 
except  an  act  of  mere  negligence,  and  no 
act  against  the  defendant  the  Southern  Rail- 
way Company,  except  its  own  responsibility 
for  the  negligence  of  its  employ^,  and  alleg- 
es no  overt  act  of  misfeasance  against  either, 
and  for  that  reason  the  Joint  action  will  not 
lie.**  This  demurrer  was  overruled.  The  de- 
fendant's plea  in  bar  was  by  consent,  sub- 
mitted to  the  presiding  Judge,  who  refused 
to  sustain  the  same,  holding  that  it  was  un- 
necessary that  the  costs  due  in  the  United 
States  Circuit  Court  for  the  Northern  Dis- 
trict of  Georgia  In  the  former  suit,  which 
was  dismissed,  should  be  paid  before  the  in- 
stitution of  the  pending  suit.  E)xception  is 
taken  to  the  order  overruling  the  demurrer 
and  to  the  refusal  of  the  court  to  sustain  the 
plea  in  abatement  We  shall  first  consider 
the  questions  presented  by  the  exception  to 
the  Judgment  on  the  plea  in  bar. 

1.  In  this  case  the  plaintiff,  J.  B.  Rowe, 
brought  his  suit  each  time  for  $10,000,  so 
that  evidently  it  was  not  his  purpose  to  lay 
his  damages  in  such  an  amount  as  would 
prevent  removal  to  the  federal  court  But 
the  Joinder  of  Collier,  the  section  boss,  a 
citizen  of  Georgia,  under  the  ruling  in  the 
Grizzle  Case  in  124  Ga.  .737,  63  S.  E.  244, 
in  any  event  prevented  a  removal  of  the 
suit  to  the  United  States  court  The  de- 
cision of  his  honor.  Judge  Prior,  of  the  city 
court  in  refusing  to  sustain  the  plea  In  bar, 
was  right  In  Mclver  v.  Fla.  R.  Co.,  110  Ga. 
223,  36  a  E.  776,  66  L.  R.  A.  437,  the  Su- 
preme Court  decided  that:  "Though  the 
plaintiff  in  a  suit  which  had  been  properly 
removed  from  the  state  to  the  federal  court 
having  concurrent  Jurisdiction  of  the  cause 
of  action  in  which  suit  was  founded,  volun- 
tarily dismissed  his  case  in  the  United  States 
court,  it  was  nevertheless  his  right  to  bring 
another  suit  on  the  same  cause  of  action  fn 
the  state  court  at  any  time  within  the  stat- 
ute of  limitation  applicable  to  such  action. 


This  is  true  notwithstanding  the  damages  in 
the  second  suit  were  laid  in  any  amount 
which  would  prevent  another  removal  to  the 
federal  court"  Mclver  v.  Fla.  R.  Cow,  110 
Ga.  223,  36  S.  B.  775,  65  L.  R.  A.  437.  The 
plea  in  abatement  was  necessarily  based  <hi 
the  idea  that  because  the  costs  were  unpaid, 
the  former  suit  was  still  pending,  for  the 
order  of  the  United  States  Judge  in  striking 
the  former  case  from  the  docket  expressly  al- 
lowed the  plaintiff  (if  the  cause  of  action  be 
the  same)  to  recommence  his  action.  And  it 
was  recommenced  In  six  months. 

But  in  the  case  now  before  us  the  defend- 
ants were  not  the  same  in  in  the  prior  case. 
The  Southern  Railway  Company  was  the  sole 
defendant  in  the  case  dismissed  In  the  United 
States  court  and  the  Southern  Railway 
Company  and  A.  C.  Collier  are  Joint  defend- 
ants In  the  case  now  under  investigation. 
The  plea  in  bar  from  its  very  nature  was 
founded  upon  the  maxim,  "Nemo  debet  bis 
vexarl  si  constet  curiae  quod  sit  pro  una  et  ea- 
dem  causa.**  No  one  ought  to  be  annoyed 
twice  if  It  appears  to  the  court  that  there  is 
only  one  and  the  same  cause  of  action. 
When  we  consider  that  the  reason  for  the 
rule  (that  the  pendency  of  a  prior  suit  Is 
good  cause  of  abatement)  is  that  a  second 
suit  is  unnecessary  and  therefore  oppressive, 
it  must  be  plain  that  the  parties  must  be  the 
same,  although  the  maxim  only  uses  the 
term  ••cause  of  action."  It  will  not  often 
happen  where  the  parties  are  not  the  same 
that  the  cause  of  action  can  be  said  to  be 
Identical. 

2.  Was  the  payment  of  the  costs  due  in 
the  United  States  court  in  the  former  suit 
brought  by  J.  E.  Rowe  against  the  defendant 
Southern  Railway  Company  a  necessary  pre- 
requisite to  the  prosecution  of  this  case? 
Or,  to  state  the  question  differently.  Is  there 
ever  any  obligation  on  one  whose  action  has 
been  either  voluntarily  or  Involuntarily  dis- 
missed in  a  United  States  court  to  pay  the 
costs  therein  accrued  before  recommencing 
practically  the  same  cause  of  action  hi  the 
state  court?  We  think  not  We  state  the 
question  broadly,  so  that  the  answer  will  be 
general  and  apply  to  any  and  all  cases 
brought  In  a  foreign  Jurisdiction.  The  trial 
Judge  could  well  have  overruled  the  plea  in 
bar  upon  the  ground  that  there  was  no 
Identity  of  parties  In  the  two  cases,  and  no 
identity  of  cause  of  action,  but  he  put  his 
ruling  entirely  upon  the  ground  that  it  was 
unnecessary  to  pay  the  costs  in  the  federal 
court  before  recommencing  the  suit  in  the 
state  court.  And  we  think  his  decision  in 
this' regard  was  correct. 

Section  5043,  Civ.  Code  1895,  which  re- 
quires the  payment  of  the  costs  In  suits 
recommenced  In  the  state  courts.  Is  a  measure 
for  the  benefit  of  the  state  courts  and  their 
officers,  and  is,  perhaps,  required  as  a  pledge 
of  the  good  faith  of  the  suitor.  A  cause  of 
action  dismfssed  in  the  United  States  court 
may  be  renewed  in  the  state  court  without 


OaO 


SOUTHERN  RY.  CO.  v.  ROWB. 


466 


payment  of  the  costs  accrned  In  the  federal 
court,  because  the  conrta  of  the  United  States 
— as  are  those  of  a  sister  state — ^are  courts 
of  a  foreign  Jurisdiction.  The  provisions  of 
GlT.  Code  1886»  §  6048,  imposing  a  penalty 
upon  those  who  are  nonsuit  or  dismiss  their 
cases,  is  not  applicable  to  cases  in  the  United 
States  court  Tlie  words,  "the  plaintiff  may 
recommence  his  suit,"  refer  to  a  suit  between 
the  identical  parties  that  were  involved  in 
a  former  controversy  in  a  Georgia  court.  In 
80  far  as  anything  said  in  the  Cox  Case  (Cox 
Y.  Railroad  Co.,  68  6a.  448)  may  appear  to 
rule  to  the  contrary,  it  was  obiter  and  "is 
not  binding  authority"  (Mclver  v.  Railroad 
Co.,  110  Ga.  227,  38  S.  B.  775,  65  U  R.  A. 
437).  With  the  payment  or  collection  of  the 
costs  in  the  courts  of  foreign  Jurisdictions 
our  courts  are  not  concerned.  The  nonpay- 
ment of  the  costs  in  the  United  States  court 
was  therefore  immaterial,  and  the  finding  of 
the  judge  of  the  city  court  of  Hall  county 
against  the  plea  was  correct  The  federal 
courts  derive  their  power  and  Jurisdiction 
from  a  different  sovereignty  from  that  of 
the  state  courts.  **In  that  sense  they  are 
foreign  Jurisdictions  in  like  manner  as  the 
courts  of  different  states  are  foreign  to  each 
other.  Therefore  the  pendency  of  a  prior 
suit  In  a  federal  court  will  not  abate  a  suit 
subsequently  brought  in  a  state  court  be- 
tween the  same  parties  and  for  the  same 
cause  of  action,  although  the  two  courts  may 
sit  in  the  same  state,  and  have  the  same  ter- 
ritorial Jurisdiction."  International  &  G. 
N.  R-  Co.  V.  Barton,  24  Tex.  Civ.  App.  122, 
67  S.  W.  292L  Therefore,  even  if  the  prior 
suit  had  been  between  identically  the  same 
parties  and  had  still  been  pending  In  the 
United  States  court,  the  plea  in  bar  would  not 
have  been  good.  See  1  Cyc.  36,  2;  Cooper 
V.  Newell,  173  U.  S.  356,  19  Sup.  Ct  506,  43 
K  Bd.  808;  Gordon  v.  GilfoU,  99  U.  S.  169, 
26  L.  Bd.  883;  Hyde  v.  Stone,  20  How.  170, 
16  L.  Bd.  874;  The  Kalorama,  10  Wall.  204, 
19  L.  E}d.  944;  Stanton  v.  Bmbrey,  93  U.  S. 
648,  23  li.  £3d.  983;  Insurance  Co.  v.  Harris, 
97  U.  S.  331,  24  li.  Bd.  959;  Short  v.  Hep- 
bum,  21  C.  a  A.  252,  75  Fed.  113;  Latham 
V.  Chaffee  (0.  C.)  7  Fed.  520;  liOgan  v.  Green- 
law (C.  C.)  12  Fed.  10;  Weaver  v.  Field  (C. 
C.)  16  Fed.  22;  Hurst  v.  Bverett  (C.  O.)  21 
Fed.  218;  Briggs  v.  Stroud  (C.  C.)  58  Fed.  717 ; 
Coe  V.  Aiken  (C  C.)  50  Fed.  640;  Pierce  v. 
Feagans  (C.  C.)  39  Fed.  687;  Beekman  v. 
Railway  Co.  (C.  C.)  35  Fed.  3;  Rejall  v. 
Greenhood  (a  (X)  60  Fed.  786;  Merritt  v. 
Barge,  24  C.  C.  A.  630,  79  Fed.  228;  Zim- 
merman V.  SoRelle,  26  C.  O.  A.  618,  80  Fed. 
419;  Hughes  v.  Greene,  28  C.  C.  A.  537,  84 
Fed.  833;  Bank  v.  Bonney,  101  N.  T.  173,  4 
N.  B.  332;  Litchfield  v.  aty  of  Brooklyn 
(City  Ct  Brook.)  13  Misc.  Rep.  693,  34  N.  T. 
Supp.  1090;  Checkley  v.  Steamship  Co.,  60 
How.  Prac.  511;  Wood  v.  Lake,  13  Wis.  84; 
Wurtz  V.  Hart  13  Iowa,  518;  Caine  v.  Rail- 
way Co.,  12  Wash.  596,  41  Pac.  904 
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3^  4.  According  to  the  allegations  of  the 
ninth  paragraph  of  this  petition,  the  plain- 
tiff is  not  entitled  to  recover  from  the  de- 
fendants for  any  injury  he  may  have  receiv- 
ed because  the  result  (if  not  directly  trace- 
able to  his  own  negligence)  could  have  been 
prevented  by  the  use  of  ordinary  care  and 
diligence  for  his  own  protection.  The  plain- 
tiff says  he  was  riding  along  the  road^  and, 
when  he  reached  the  ditch  and  drove  into  it 
(instead  of  even  pausing  to  examine  its  size 
and  depth),  it  appears  that  he  drove  right  on, 
and  was  thrown  out  of  his  wagon  and  his 
leg  was  broken.  No  reason  is  given  why  he 
could  not  see  it,  nor  is  it  stated  that  he  could 
not  or  did  not  see  the  danger.  There  was 
nothing,  so  far  as  appears  in  the  record, 
which  prevented  him  from  stopping  his  team, 
and  thereby  avoiding  the  ditch,  and  no  emer- 
gency is  suggested  which  rendered  the  cross- 
ing of  the  ditch  imperative.  We  do  not 
know  the  purpose  of  the  plaintiff's  drive,  but 
It  Is  plain  from  the  allegations  of  the  peti- 
tion that  whether  it  was  business  or  pleasure. 
It  can  only  be  Inferred  that  he  knowingly, 
deliberately  (and,  if  the  ditch  was  as  dan- 
gerous as  alleged,  recklessly)  assumed  all  the 
risk  incident  to  his  undertaking.  The  allega- 
tions of  the  petition  make  a  case  very  simi- 
lar to,  but  certainly  not  as  strong  a  case  upon 
the  fact  as,  that  of  Sheats  v.  City  of  Rome, 
92  Ga.  535,  17  S.  B.  922.  In  which  the  judg- 
ment dismissing  the  petition  because  it  set 
forth  no  cause  of  action  was  affirmed.  In 
the  Sheats  Case  the  Supreme  Court  held  that: 
"Although  it  was  gross  negligence  for  the 
municipal  authorities  of  a  city,  after  causing 
a  ditch  five  feet  wide  and  three  or  four  feet 
deep  to  be  cut  across  a  public  sidewalk,  to 
leave  it  open  in  this  condition  for  several 
weeks,  a  female  who  was  perfectly  aware  of 
the  existence,  width,  and  depth  of  the  ditch, 
and  who  either  attempted  to  jump  across  it, 
or  stepped  Into  the  bottom  of  it  on  a  rock 
and  tried  to  step  out,  and  was  thus  injured, 
has  no  right  of  action  against  the  city.  It 
Is  clear  that  by  the  exercise  of  ordinary  care 
on  her  part  the  Injury  might  have  been  avoid- 
ed." In  the  Kent  Case  cited  below,  where 
the  greater  portion  of  the  danger  was  con- 
cealed by  the  peculiar  manner  in  which  the 
ditch  was  cut  and  was  not  apparent  to  the 
plaintiff,  the  Supreme  Ck)urt  held  that  the 
petition  set  forth  a  cause  of  action  because 
these  allegations  took  it  out  of  the  rule  de- 
clared in  Sheats  v.  Rome,  supra,  and  Cook  ?. 
AUanta,  94  Ga.  613,  19  S.  B.  987,  but  re- 
affirmed the  doctrine  of  those  cases  by  say- 
ing that  the  plaintiff  could  not  recover  "if 
she  knew  what  was  before  her.  •  ♦  • 
If  with  full  knowledge  she  had  assumed  the 
risk,  she  could  not  put  the  injurious  conse- 
quences upon  another,  even  though  that  other 
had  been  at  fault  in  creating  the  condition 
out  of  which  her  damage  arose.  But  the  pe- 
tition does  not  make  such  a  case."  And  in 
the  first  headnote  the  court  held  that: 
"Where,  with  full  knowledge  of  the  exist- 
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^ce  of  a  ditch  in  a  highway,  and  withont 
any  emergency  requiring  it  to  be  crossed,  one 
endeavors  to  pass  over  the  excavation  he 
will  be  treated  as  having  voluntarily  assum- 
ed all  the  usual  risks  incident  to  the  at- 
tempt" We  are  not  prepared  to  hold  that 
a  comparison  can  be  instituted  dependent  on 
'  sex  between  the  degree  of  care  chargeable 
to  man  as  compared  with  woman,  but  It  ia 
worthy  of  note  that  the  plaintifTs  In  both  the 
Sheats  and  the  Kent  Gases  were  women, 
and,  if  there  be  a  presumption  either  way, 
it  would  seem  that  we  should  expect  to  find 
more  coolness,  discretion,  and  prudence  in 
man  than  in  woman.  And  while,  in  our 
opinion,  all  issues  of  negligence  or  diligence 
should  be  referred  to  the  Jury,  still,  where^ 
under  the  allegations  of  the  petition  itself, 
the  contributory  negligence  of  the  plaintiff 
is  so  apparent  and  so  complete  as  to  render 
a  recovery  a  legal  impossibility,  a  timely 
demurrer  should  be  sustained,  and  taxpayers 
and  litigants  be  saved  from  useless  expense 
and  annoyance.  Where,  with  apparent  full 
knowledge  of  the  existence  of  a  ditch  In  a 
public  road,  and  without  any  emergency  re- 
quiring it  to  be  crossed,  one  endeavors  to 
pass  such  an  excavation,  he  will /be  treated 
as  having  voluntarily  assumed  all  the  usual 
risk  incident  to  the  attempt  We  think, 
therefore,  that  the  court  erred  in  not  sustain- 
ing the  demurrer  upon  its  first  three  grounds. 
It  is  apparent  from  the  allegations  of  the  pe- 
tition, which  we  have  quoted,  that  the  plain- 
tiff could,  by  the  exercise  of  ordinary  dili- 
gence, have  avoided  tlie  Injury  of  which  he 
complains.  There  is  no  allegation  that,  on 
account  of  darkness  or  blindness  or  for  any 
other  reason,  the  plaintiff  or  any  other  person 
could  not  have  seen  the  ditch  cut  by  the  de- 
fendant company  and  its  section  boss,  nor  is 
any  emergency  requiring  th^  crossing  of  the 
ditch  alleged.  The  judgment  upon  the  de- 
murrer should  have  been  controlled  by  the  de- 
cision in  Kent  v.  Tel^hone  Ck).,  120  Ga.  880, 
48  S.  R  399,  and  numerous  other  decisions  of 
our  Supreme  Ck)urt  to  the  same  effect. 

5,  6,  7.  In  the  fifth  paragraph  of  the  de- 
murrer, it  was  Insisted  specially  that  the 
petition  should  be  dismissed  because  no  act 
Is  alleged  against  these  defendants  Which  was 
joint,  no  action  alleged  against  the  defendant 
Collier,  except  an  act  of  mere  negligence^ 
and  no  act  against  the  defendant  the  South- 
em  Railway  Company,  except  its  responsi- 
bility for  the  negligence  of  its  own  employ^; 
that  the  allegations  of  the  petition  make,  at 
best,  only  a  case  of  nonfeasance  against  the 
defendants,  and  do  not  charge  any  act  of 
misfeasance  against  either  defendant,  and 
consequently  the  joint  action  will  not  lie. 
In  the  case  of  Southern  By.  Co.  v.  Qrizzle, 
124  Oa.  735,  53  S.  B.  244,  110  Am.  St  Rep. 
191,  in  which  the  judgment  of  the  writer 
(who  was  then  upon  the  circuit  bench)  upon 
the  same  points  as  are  involved  in  the  present 
demurrer  was  afilrmed  by  the  Supreme  Court, 
every  phase  of  the  questions  involved  is  so 


lucidly  presented  in  the  opinion  which  was 
delivered  by  Justice  Cobb,  and  the  decision 
is  so  amply  supported  by  authorities  as  to 
leave  no  open  question  as  to  what  is  the  law. 
Measuring  the  petition  by  the  requirements 
of  the  decision  hi  the  Grizzle  Case  and  its 
citations,  it  can  well  withstand  the  fifth 
paragraph  of  the  demurrer.  The  learned 
coimsel  for  plaintiff  in  error  asserts  in  his 
brief  that  **do  case  has  yet  gone  far  enough 
to  hold  a  railroad  and  its  employ^  jointly 
liable  for  an  act  of  this  character,  where 
there  was  no  claim  of  there  being  any  joint 
action  or  any  misfeasance  on  the  part  of 
either  defendant,"  and  contends  that  even 
the  decision  in  the  Grizzle  Case,  supra,  con- 
firms this  statement  We  cannot  concur  in 
this  view.  That  the  employer  may  be  joint- 
ly liable  for  the  misfeasance  of  an  employ^ 
was  decided  in  Central  of  Ga.  By.  Co.  v. 
Brown,  113  Ga.  414,  38  S.  B.  989,  84  Am.  St 
Rep.  250.  In  that  case  it  was  held  that  the 
railway  company  and  a  passenger  with  whom 
the  conductor  participated  in  an  assault  on 
the  plaintiff  could  be  jointly  sued.  And  yet 
the  liability  of  the  company  was  entirely 
due  to  the  act  of  the  conductor.  It  is  in- 
sisted, however,  that  while  an  act,  such  as 
an  assault,  is  necessarily  misfeasance,  the 
allegations  in  the  petition  now  under  con- 
sideration, and  especially  that  the  section 
boss  failed  to  cover  over  the  ditch,  only  make 
a  case  of  nonfeasance,  and  that  an  agent  is  not 
liable  to  third  persons  for  mere  nonfeasance. 
It  must  be  remembered  that  misfeasance  may 
be  negligence  merely.  One  distinction  between 
nonfeasance  and  misfeasance,  and  that  mis- 
feasance may  be  due  to  neglect,  is  aptly 
pointed  out  by  the  judge  In  delivering  the 
opinion  in  Gregor  v.  Cody,  82  Me.  131,  19 
Atl.  108,  17  Am.  St  Rep.  466:  "A  distinc- 
tion exists  between  nonfeasance  and  mis- 
feasance; the  one  being  a  total  omission  to 
do  an  act  which  one  gratuitously  promises 
to  do,  and  the  other  a  culpable  neglect  in 
the  execution  of  the  act  If  a  party  makes  a 
a  gratuitous  engagement,  actually  enters  up- 
on the  execution  of  the  business  and  does  It 
amiss,  through  the  want  of  due  care,  by  whidi 
danger  ensues  to  the  other  party,  an  action 
will  lie  for  misfeasance."  In  Bills  y.  Mc- 
Naughter.  76  Mich.  237,  242,  42  N.  W.  1113, 
15  Am.  St  Rep.  308,  and  Lough  y.  Davis, 
30  Wash.  204,  70  Pac.  401,  94  Am.  St  Rep. 
648,  it  was  held  that  misfeasance  may  in- 
volve, to  some  extent,  the  idea  of  not  doing, 
as  where  an  agent,  while  engaged  in  the  per- 
formance of  his  undertaking,  does  not  do 
something  which  it  is  his  duty  to  do  under 
the  circumstances,  as,  for  instance,  when  be 
does  not  exercise  that  care  which  a  due  re- 
gard for  the  right  of  the  other  party  requires. 
Such  negligence  as  would  be  actionable  in 
any  relation  of  life  is  misfeasance  by  not 
doing.  Mechem  on  Ag.  §  672.  Another  dis- 
tinction drawn  by  Metcalf,  J.,  in  Bell  v. 
Josselyn,  69  Mass.  309,  63  Am.  Dec.  742, 
is  that  '^nonfeasance  is  the  omission  of  an 
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act  which  a  person  ought  to  do.  Misfeasance 
to  the  Improper  doing  of  an  act  which  a  per- 
son might  lawfully  do." 

In  so  far  as  the  digging  of  the  ditch 
in  thto  case  is  concerned  (if  the  plaintiff 
were  not  precluded  from  reci>Ter7  by  his  own 
apparent  negligence).  It  might  be  lawful  to 
dig  it,  but  the  section  boss  would  be  guilty 
of  misfeasance  for  which  the  employer  would 
be  liable  if  it  were  Improperly  dug  or  im- 
properly guarded,  or  If,  without  regard  to  the 
right  of  others.  It  was  negligently  left  In 
such  condition  as  to  endanger  the  public  or 
passers-by.  Misfeasance  is  the  omitting  to  do 
an  act  as  it  should  be  done.  Ooite  ▼.  L(ynes, 
83  Conn.  109,  114;  Minkler  t.  State,  14  Neb. 
181, 16  N.  W.  330 ;  111.  Gen.  Ry,  Co.  t.  Foulka, 
191  IlL  57,  60  N.  EL  880;  Commonwealth 
V.  WiUiams,  79  Ky.  47,  42  Am.  Rep.  204; 
Bums  ▼.  Petchal,  75  Hun,  437,  27  N.  T.  Supp. 
490,  503.  The  ruling  in  Osborne  y.  Morgan, 
lao  Mass.  102,  39  Am.  Dec.  437,  is  squarely 
in  point,  and  demonstrates  that  the  allega- 
tions of  negligence  in  the  petition  made  a 
case  of  misfeasance  for  which  the  servant 
would  be  liable,  and  for  which  consequently 
the  onployer  would  be  liable  also.  Says 
Chief  Justice  Gray,  delivering  the  opinion  In 
the  Osbom  Case,  supra:  ''If  the  agent  once 
actually  undertakes  and  enters  upon  the  ex- 
ecution of  a  particular  work,  it  is  his  duty  to 
use  reasonable  care  in  the  manner  of  execut- 
ing it,  so  as  not  to  cause  anx  injury  to  third 
persons  which  may  be  the  natural  conse- 
quence of  hto  acts ;  and  he  cannot,  by  aban- 
doning its  execution  midway  and  leaving 
things  in  a  dangerous  condition,  exempt  him- 
self from  liability  to  any  person  who  suffers 
Injury  by  reason  of  bis  having  so  left  them 
without  proper  safeguards.  This  is  not  non- 
feasance,  or  doing  nothing,  but  it  is  mis* 
feasance,  doing  imprc^erly." 

As  a  result  of  our  investigation,  we  unhes- 
itatingly conclude  that  the  petition  was  not 
subject  to  demurrer  upon  the  ground  that  no 
misfeasance  was  alleged,  nor  because  the 
railway  company  and  Its  section  boss  were 
not  properly  joined.  So  far  as  that  portion 
of  the  demurrer  Is  concerned,  the  trial  judge 
did  not  err  in  overruling  it  We  summa- 
rize: Misfeasance  is  the  improper  doing  of 
an  act  which  the  agent  might  lawfully  do. 
Where  an  agent  fails  to  use  reasonable  care 
or  diligence  In  the  performance  of  a  duty» 
he  will  be  personally  responsible  to  a  third 
person  who  to  injured.  His  liability  in  such 
cases  to  put  upon  the  ground  that  he  is  a 
wrongdoer,  and,  as  such,  responsible.  South- 
on  Ry.  Co.  V.  Oriszle,  124  Oa.  737,  63  S.  BL 
244,  110  Am.  St  Rep.  191.  This  court  has 
also  held  (In  the  Miller  Case,  cited  below) 
that  a  corporation  may  be  sued  jointly  with 
its  employ^  So  the  railway  company  and 
Its  section  boss  may  be  jointly  sued  f6r  dam- 
ages resulting  from  the  negligent  and  im- 
9»^p«r  discharge  of  hto  duties  by  such  boss. 


The  boss,  as  a  wrongdoer,  Is  personally  re- 
sponsible to  the  party  injured  by  his  mis- 
feasance resulting  from  failure  to  use  rea- 
sonable care  and  diligence  In  the  performance 
of  hto  duty,  and  the  company  is  responsible 
for  the  misfeasance  of  its  agent  The  sec- 
tion boss  and  a  railway  company  can  be  sued 
when  the  sole  ground  of  the  liability  of  the 
railroad  company  is  the  act  of  the  section 
boss  alone.  See  Railway  Co.  v.  Miller,  1  Ga. 
App.  616,  57  S.  B.  1090;  Morrison  v.  Rail- 
way Co.,  34  Wash.  70,  74  Pac.  1064;  Howe  v. 
Railroad  Co.,  30  Wash.  669,  70  Pac  1100,  00 
U  R.  A.  949;  Able  v.  Railway  Co.,  73  S.  C. 
173,  52  &  £X  962;  Chesapeake  ft  O.  R  v. 
Dixon.  179  U.  8.  131,  21  Sup.  Ct  67.  46  I* 
Ed.  121.  But,  for  the  reasons  already  stated, 
we  think  the  court  erred  in  overruling  the 
first,  second,  and  third  paragraphs  of  the 
demurrer,  as  it  plainly  appears  from  the  alle- 
gations of  the  petition  (which,  indeed,  should 
be  most  strongly  construed  against  the  peti- 
tioner) that  the  exercise  of  ordinary  diligence 
by  the  plaintiff,  as  construed  by  the  Supreme 
Court  would  have  obviated  the  injury  of 
which  he  complains,  in  that  it  does  not  appear 
that  he  did  not  know  of  the  ditch  and  could 
not  see  its  condition,  or  allege  any  unusual 
emergency  makhig  it  necessary  for  him  to 
take  the  risk  of  crossing  such  a  ditch.  The 
petition  avers  that  the  road  he  was  traveling 
was  **as  to  travelers  upon  said  road**  the  only 
way,  but  gives  no  reason  why  plaintiff  had  to 
travel 

The  judgment  of  the  lower  court  in  overrul- 
ing the  demurrer  is  therefore  reversed. 


(8  Qa.  App.  99) 
SOUDERS  V.  CAROLINA  PORTLAND  CE- 
MENT CO.     (No.  670.) 

(Court  of  Appeals  of  Georgia.    Nov.  25,  1907.) 

PuBAOiNO— Bnx    or   Pabtioulabs— Fazlubk 

TO   FUBNISH— AMENOMENT. 

A  suit  was  filed  to  the  January  term,  1906, 
of  the  city  court  of  Atlanta.  It  was  based  part- 
ly upon  aocoant  No  bill  of  particulars  was 
attached.  Prior  to  the  first  day  of  the  return  ^ 
term,  the  defendant  filed  special  demurrer,  also 
a  specific  demand  for  a  bill  of  particulars.  At 
the  first  term  no  action  was  taken  upon  either 
the  demurrer  or  the  demand.  At  the  second 
term  the  defendant  moved  a  nonsuit  or  dismissal 
of  the  plaintiffs  action  for  noncompliance  with 
the  demand.  The  court  overniled  the  motion 
and  the  defendant  preserved  an  ezcef>tion  pen- 
dente lite  thereto.  At  a  subsequent  term  the 
court  sustained  the  special  demurrer,  and  re- 
quired the  plaintiff  to  amend  by  attaching  a 
bill  of  particulars  as  to  that  part  of  the  suit 
based  on  account,  and  the  plaintiff  accordingly 
amended.  More  than  a  year  after  this  amend- 
ment  was  allowed  the  case  came  to  trial  and 
resulted  in  a  verdict  for  the  plaintiff.  Held, 
tliat  a  new  trial  will  not  be  granted  because  of 
the  failure  of  the  court  to  nonsuit  or  dismiss 
the  plaintiff's  action  for  noncompliance  with 
the  demand  for  a  bill  of  particulars;  that,  if 
the  court  erred  in  not  sustaining  the  motion  to 
dismiss,  the  error  was  cured  by  the  subsequent 
amendment  furnishing  the  bill  of  particulars^ 
(Syllabus  by  the  Court.) 
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Error  from  City  Ck>urt  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  Byron  Souders  agalnat  the  Caro- 
lina Portland  Cement  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

J.  E.  &  Lb  F.  McClelland,  for  plaintiff  In 
error.  Ben.  J.  Conyers  and  J.  H.  Porter,  for 
defendant  In  error. 

POWEIiU  J.  Rule  11  of  the  superior 
court  (ClY.  Code  1885,  §  6642)  provides:  "In 
actions  of  assumpsit  for  tbe  recovery  of 
unliquidated  demands,  a  bill  of  particulars 
shall  be  annexed  to  the  copy  served  on  the 
defendant;  and  In  every  case  where  the 
plea  of  set-off  shall  be  filed,  a  copy  of  the 
set-off  shall  be  filed  at  the  time  of  filing  the 
answer;  and  when  the  bill  of  particulars  Is 
not  annexed  to  the  declaration,  the  plaintiff 
shall  lose  a  term;  and  if  service  of  said  bill 
of  particulars  .Is  not  effected  upon  the  de- 
fendant by  the  succeeding  term,  a  nonsuit 
shall  be  awarded."  The  term  '*nonsuit'*  as 
used  In  this  rule  Is  to  be  taken  in  the  sense 
of  the  non  pros,  of  the  English  practice  or 
the  dismissal  of  our  practice.  Kelly  v. 
Strouse,  116  6a.  883,  43  S.  E.  280.  Section 
4963  of  the  Civil  Code  of  1895  says:  "In  suits 
on  account  a  bill  of  particulars  should  be  at- 
tached." This  section  Is  a  codification  from 
the  Neel  act  of  1887  (page  64).  Sections  5015, 
5047,  and  5048,  which  are  to  be  construed 
in  pari  materia  with  section  4963,  in  sub- 
stance, provide  that  special  defects  or  omis- 
sions from  the  petition  shall  be  reached  by 
special  demurrer;  that,  while  usually  such 
demurrers  are  to  be  heard  at  the  first  term, 
they  may,  when  continued  by  the  court  or 
by  consent  of  parties,  be  heard  subsequently, 
and  that  upon  the  hearing  the  Judge  may 
give  opportunity  to  amend  so  that  a  dismiss- 
al may  be  avoided.  We  are  inclined  to  the 
opinion  that,  under  the  Neel  act  and  the 
section  of  the  Code  cited  above,  so  much  of 
the  rule  of  the  court  as  apparently  makes  a 
dismissal  at  the  second  term  mandatory  (if, 
Jndeed,  that  is  the  intention  of  the  rule)  Is 
not  enforceable.  See  Ward  v.  Stewart,  103 
Ga.  260,  29  S.  E.  872.  However,  if  the  court 
erred  In  not  requiring  the  bill  of  particulars 
upon  the  demand  under  the  rule  of  court,  the 
subsequent  amendment  by  the  defendant  set- 
ting forth  the  bill  of  particulars  cured  the 
error.  Taylor  y.  Chambers,  2  Ga.  ApQ.  — , 
58  S.  E.  369  (2). 

Judgment  affirmed. 

(3  Ga.  App.  143) 

PACIFIC    SELLING    CO.    r.    ALBRIGHT- 
PRIOR  CO.     (No.  654.) 

(Court  of  Appeals  of  Georgia.    Nov.  25,  1907.) 

!•  PLBADINO  -^  AlTAOHlfENT  —  OBJECTIONS  — 

Mods— DEinTaBXB. 

A  general  demurrer  to  a  declaration  In  at- 
tachment, on  the  ground  that  no  cause  of  ac- 
tion la  set  forth,  Is  not  adequate  to  raise  the 
question  that  the  attachment  Is  defective,  in  that 


the  defendant  is  shown  to  be  a  nonresident  cor- 
poration and  there  is  no  allegation  that  it  trans- 
acts business  in  this  state.  If  the  point  is  good 
at  all.  It  should  be  raised  by  some  form  of 
special  appearance,  or  motion  to  dismiss  the  at- 
tachment, and  not  by  a  general  demurrer  to  the 
declaration. 

2.  Wbit  or  Ebbob— Habmlbbs  Ebrob. 

Even  if  a  declaration  be  subject  to  demur- 
rer which  is  overruled,  the  plaintiff  may  render 
the  error  harmless  by  an  amendment  sufficient 
to  cure  the  objection. 

3.  Evidence  —  Instbuments  —  Execution  — 
Paoov. 

The  execution  of  an  instrument  may,  when 
statute  does  not  prescribe  some  special  mode  of 

Sroof,  be  shown  by  circumstantial  as  well  as  by 
irect  evidence. 

4.  Wbit  of  Ebbob-^Review— Habmless  Eb- 

BOB. 

If  any  error  was  committed  upon  the  trial, 
it  was  of  an  immaterial  and  harmless  nature. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  the  Albrlgbt-Prior  Company 
against  the  Paclflc  Selling  Company  and  an- 
other. From  a  Judgment  for  plaintiff  against 
the  Pacific  Selling  Company  alone,  It  brings 
error*   Affirmed. 

Moore,  Gordon  ft  Branch,  for  plaintiff  in 
error.  Moore  ft  Pomeroy,  for  defendant  in 
error. 


POWELL,  J.  The  Pacific  Selling  Company 
is  a  nonresident  corporation.  The  plaintiff 
Instituted  suit  against  it  and  another  by  at- 
tachment The  declaration  duly  filed  alleged 
a  breach  of  contract  of  sale.  By  amendment 
all  allegations  as  to  the  other  defendant 
were  strldLcn  and  the  case  proceeded  against 
the  Pacific  Selling  Company  alone.  A  judg- 
ment having  been  recovered  by  the  plaintiff; 
the  defendant  brings  error. 

1.  The  defendant  filed  a  demurrer  t»  the 
declaration  in  attachment,  on  the  ground  that 
no  cause  of  action  was  set  forth.  This  de- 
murrer was  overruled,  and  exceptions  were 
duly  preserved.  It  is  insisted  here  that  this 
demurrer  should  have  been  sustained  because 
it  does  not  appear  that  the  defendant  in  at- 
tachment did  business  in  this  state,  and  that 
under  Civ.  Code  1895,  §  4527,  foreign  cor- 
porations are  not  subject  to  attachment  un- 
less they  transact  business  in  this  state.  As 
an  obiter,  we  may  say  that  in  our  Judgment 
the  section  referred  to  Is  merely  cumulative 
to  and  not  restrictive  of  our  other  attachment 
statutes,  and  that  a  nonresident  corporation 
having  property  in  this  state  is  subject  to  at- 
tachment, whether  it  transacts  business  here 
or  not.  Wilson  v.  Danforth,  47  Ga.  676  (1) ; 
Home  Ins.  Co.  v.  Augusta,  50  Ga.  541 ;  South 
Carolina  R.  Co.  v.  McDonald,  5  Ga.  531 ;  Sel- 
ma  R.  Co.  v.  Tyson,  48  Ga.  351 ;  Cathcart  y. 
C,  H.  ft  D.  R.  Co.,  108  Ga.  253,  33  S.  B.  875. 
So  much  of  the  opinion  in  Schmidlapp  v.  La 
Confiance  Insurance  Company,  71  Ga.  246, 
249  (a  perfectly  sound  case  as  to  the  point 
therein  actually  sub  Judice),  as  intimates  to 
the  contrary  is,  as  i&  true  of  what  we  have 
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just  been  saying,  purely  obiter.  A  general  de- 
murrer on  the  ground  of  no  cause  of  action 
does  not  raise  the  point  that  the  attachment 
falls  to  show  that  the  defendant  transacted 
business  in  this  state.  A  general  demurrer* 
filed  without  protestation,  is  a  general  ap- 
pearance, and  submits  the  defendant  to  the* 
jurisdiction  of  the  court 

2.  The  objection  that  the  petition  disclosed 
that  the  other  defendant  originally  joined 
was  the  principal  and  the  Pacific  Selling 
Company  merely  an  agent,  and  therefore  not 
liable  on  the  contract,  can  now  avail  the 
plaintifl!  in  error  nothing ;  for  by  the  amend- 
ment the  plaintiff  relieved  the  petition  of  this 
alleged  objection.  Taylor  v.  Chambers,  2  Ga. 
App.  — ,  58  S.  E.  869  (2) ;  Bonders  v.  Caro- 
lina Cement  Co.  (No.  570)  59  S.  B.  467. 

3.  Objection  was  made  to  certain  documen- 
tary evidence  on  the  ground  that  the  esecn- 
tion  thereof  was  not  proved.  The  ground  of 
the  motion  for  a  new  trial  in  which  exception 
Is  taken  to  this  ruling  seems  to  be  deficient 
in  the  respect  indicated  In  Kelly  v.  Kauffman, 
Milling  Co.,  92  Ga.  105,  18  S.  E.  368  (1).  But, 
waiving  that,  we  cannot  say,  in  the  light  of 
the  facts  in  the  record,  that  there  was  not 
suflSdent  proof  of  execution;  for  the  execu- 
tion of  a  docTunent,  when  the  statute  points 
out  no  special  method,  may  be  shown  by  cir- 
cumstantial as  well  as  by  direct  evidence. 
Proctor  &  Gamble  Co,  y.  Blakely  Oil  Co.,  128 
Ga.  617,  67  8.  B.  879. 

4.  Upon  the  whole,  we  find  no  reversible  er- 
ror in  the  record.  The  plaintiff  avoided  the 
plea  of  the  statute  of  frauds  by  showing  part 
performance.  The  proof  that  the  contract 
was  made  between  the  parties  to  the  action, 
and  not  between  others  was  ample.  While 
the  charge  of  the  court  upon  the  measure  of 
damages  contained  a  possible  slight  inac- 
curacy, In  that  the  jury  was  Instructed  that 
the  plaintiff's  recovery  would  be  based  on  the 
difference  between  the  purchase  price  of  the 
goods  and  the  market  price  at  the  time  of 
delivery  in  Atlanta,  when  under  the  contract 
delivery  was  to  be  made  In  New  York,  still 
this  Is  harmless,  for  under  the  proof  the 
difference  between  the  purchase  price  of  the 
goods  If  delivered  in  Atlanta  and  the  market 
price  in  Atlanta  was  exactly  equal  to  the 
difference  between  the  purchase  price  If  de- 
livered In  New  York  and  the  market  price 
In  that  city. 

Judgment  afSrmed. 


(2  Ga.  App.  687) 

MUTDAIi  RESERVE  FUND  LIFE  INS.  CO. 

V.  FOWIiER.    (No.  202.) 
(Court  of  Appeals  of  Georgia.    April  11,  1907.) 

1.  Gabnishment—Set-Off— Judgment. 

As  to  assets  in  the  hands  of  a  garnishee, 
such  garnishee  is  entitled  to  set  off  any  indebt- 
edoess  owed  by  the  defendant  in  garnishment, 
and  all  such  indebtedness.  The  question  as  to 
whether  such  garnishee  is  or  is  not  indebted  to 
the  defendant,  or  whether  snch  garnishee  has 
assets  of  such  defendant  in  its  hands,  should  be 


ascertained  by  a  comparison  of  their  respective 
claims  or  accounts,  and  the  judgment  should  be 
in  accordance  herewith. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  24,  Garnishment,  SS  25&-259.] 

2.  Sake— tiEN  of  Gabnjshbe. 

A  garnishee,  if  the  debtor  be  indebted  to 
him,  has  a  lien  on  funds  coming  into  his  hands, 
or  future  indebtedness  to  the  debtor  on  his  part, 
superior  to  that  of  the  plaintiff  in  garnish- 
ment He  is  entitled  to  pay  himself  before  he 
is  required  to  collect  for  the  benefit  of  others, 
and  this  applies  to  any  past  indebtedness  due 
him  by  the  defendant 

SEd.  Note.— For  cases  in  point,  see  Cent  Di^. 
.  24,  Garnishment,  §  254.] 

S.  Same— Instructions. 

Consequently,  to  withdraw  from  th«  jury, 
bv  failure  to  charge  thereon,  the  consideration 
of  past  indebtedness  by  the  defendant  in  gar- 
nishment to  the  garnishee,  and  to  confine  the  in- 
vestigation, as  to  the  state  of  the  mutual  ac- 
counts between  the  garnishee  and  the  defendant 
in  garnishment,  to  the  period  of  time  between 
the  service  of  the  summons  and  the  date  of  the 
answer,  was  error;  and  the  verdict  and  judg- 
ment should  be  set  aside. 
4.  Same— Future  Indebtedness. 

The  purpose  of  the  act  of  1901  (Acts  1901, 
p.  55)  was  to  reach  indebtedness  accruing  be- 
tween the  service  of  the  summons  of  garnish- 
ment and  the  answer,  and  to  prevent  evasions 
and  subterfuges  on  the  part  of  garnishees;  but 
it  does  not  mtend  to  violate  existing  contracts, 
or  restrain  the  right  to  contract 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  Garnishment,  §S  231-233.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fnlton  C!ounty ; 
J.  T.  Pendleton,  Judge. 

Action  by  J.  S.  Fowler  against  J.  Cabell 
Davis  and  the  Mutual  Reserve  Fund  Life  In- 
surance Company,  garnishee.  Judgment 
against  defendant  and  garnishee  before  a  jus- 
tice, and  on  appeal  verdict  against  the  gar- 
nishee, and  it  brings  error.    Reversed. 

Lewis  W.  Thomas  and  Anderson  &  Ander- 
son, for  plaintiff  in  error.  J.  E.  &  L.  F.  Mc- 
Clelland and  J.  D.  Kilpatrlck,  for  defendant 
In  error.  ^ 

RUSSETLL,  J.  This  case  originated  in  a 
justice's  court  of  Fulton  county,  where  J.  S. 
Fowler  appeared  as  plaintiff,  J.  Cabell  Davis 
as  defendant,  and  the  Mutual  Reserve  Fund 
Lifts  Insurance  Company  as  garnishee.  A 
judgment  was  rendered  against  the  main  de- 
fendant, and  upon  a  trial  upon  a  traverse  of 
the  answer  of  the  garnishee  a  judgment  was 
rendered  against  it.  Tbp  case  was  appealed 
to  the  superior  court,  and  upon  a  trial  bo- 
fore  a  jury  a  verdict  was  rendered  against 
the  garnishee  for  $133.15,  being  the  principal 
and  interest  of  the  debt  due  to  Fowler  by 
Davis.  A  motion  for  new  trial  having  been 
denied,  the  case  was  brought  to  this  court  for 
review. 

In  addition  to  the  allegation  of  error  that 
the  verdict  is  contrary  to  law  and  the  evi- 
dence, the  plaintiff  in  error  avers,  in  the 
third  ground  of  the  motion,  that  the  court 
erred  in  admitting  certain  evidence;  in  the 
fifth,  that  the  verdict  is  contrary  to  an  In- 
struction of  the  court;    and  in  the  fourth 
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and  sixth  grounds  It  excepts  to  certain  por- 
tions of  the  charge  of  the  court  The  seventh 
and  eighth  grounds  of  the  motion  specify 
wherein,  according  to  the  contention  of  plain- 
tiff in  error,  the  verdict  is  contrary  to  evi- 
dence; the  plaintiff  in  error  insisting  that 
the  evidence  shows  that  the  company  liad  not 
waived  any  stipulations  of  its  contract  with 
its  agent,  Davis,  with  reference  to  the  for- 
warding of  moneys  to  the  home  office  of  the 
company,  and  therefore  the  garnishee  in  mak- 
ing its  answer  had  the  right  to  offset  any 
amount  due  to  it  by  Davis.  None  of  the  sev- 
eral grounds  of  the  motion  for  new  trial  need 
he  considered,  except  in  so  far  as  they  pre- 
sent or  illustrate  the  controlling  issue  in  the 
case  at  bar,  which  is  the  proper  construction 
of  the  act  of  1901  (Acts  1901,  p.  55),  which 
amended  the  existing  garnishment  laws  of 
said  state.  This  act  is  as  follows :  *'An  act 
to  amend  the  garnishment  laws  of  this  state, 
00  as  to  make  subject  to  the  lien  of  garnish- 
ment all  Indebtedness  of  the  garnishee  to  the 
defendant,  accruing  after  the  date  of  the 
service  of  garnishment;  and  for  other  pur- 
poses :  Be  it  enacted  by  the  General  Assem- 
bly of  the  state  of  Oeorgia,  and  it  is  hereby 
enacted  by  the  authority  of  the.  same,  that 
from  and  after  the  passage  of  this  act,  when- 
ever a  summons  of  garnishment  Is  served  on 
any  person,  and  such  person,  after  the  date 
of  such  service,  becomes  indebted  to  the  de- 
fendant, such  subsequent  indebtedness  Im- 
mediately upon  its  accruing  shall  become  sub- 
ject to  the  lien  of  such  garnishment,  and  no 
payments  made  by  the  garnishee  to  the  de- 
fendant, or  to  his  order,  after  the  date  of  the 
service  of  garnishment  shall  defeat  the  lien 
of  such  garnishment  The  service  of  a  sum- 
mons of  gamislmient  shall  in  all  cases  op- 
erate as  a  lien  on  the  garnishee's  indebted- 
ness, at  the  date  of  the  service,  and  also  up- 
on all  future  Indebtedness  accruing  up  to  the 
date  of  the  answer ;  and  such  lien  shall  not 
be  defeated  by  any  payments  of  the  garnishee, 
or  over-drafts  by  the  defendant  or  other  ar- 
rangements between  the  defendant  and  the 
garnishee." 

As  appears  from  the  record,  the  Mutual 
Reserve  Fund  Association,  now  the  Mutual 
Reserve  Life  Insurance  Company,  on  July  1, 
1901,  made  a  contract  with  J.  Cabell  Davis, 
of  Atlanta,  Ca.,  appointing  him  Its  general 
agent  Among  other  things,  the  contract 
contains  the  following  stipulations:  "The  as- 
sociation may  c^set  against  any  claim  for 
compensation  under  this  agreement,  any 
amounts  payable  to  other  agents  on  policies 
secured  under  tills  or  any  other  agreement 
and  any  debt  due  by  said  party  of  the  second 
part  to  said  association/'  According  to  the 
undisputed  evidence,  when  the  company  was 
served  with  summons  of  garnishment  on 
August  27,  1908,  Davis  owed  the  company 
$9,941,  after  deducting  $1,113.57,  which  Davis 
was  entitled  to  as  a  credit  between  the  date 
*  the  summons  of  garnishment  and  the  filing 
'te  answer  on  September  14,  1903.    This 


amount  was  due  without  charging  Davis  with 
the  additional  amount  of  $1,302.16,  which  he 
had  become  indebted  to  the  company  between 
August  27th  and  September  14th.  And  allow- 
ing Davis  credit  for  $250  a  month  office  ex- 
penses fr(Mn  June,  1901,  to  September  14, 
1903,  to  which  Davis  was  entitled,  it  would 
still  leave  Davis  indebted  to  the  insurance 
company,  both  when  the  garnishment  was 
served,  August  27,  1903,  and  on  September 
14,  1903,  the  date  the  company  made  its  an- 
swer, more  tlian  $3,000.  Between  the  serv- 
ice of  the  summons  of  garnishment  and  the 
answer,  Davis  earned  under  his  contract 
about  $190  more  than  he  drew  out  This  was 
an  amount  more  than  enough  to  pay  the  debt 
of  the  garnishing  creditor,  and  the  jury,  by 
their  verdict  applied  it  to  the  payment  ef 
this  debt  although  the  evidence  showed, 
without  contradiction,  that  Davis  was  deeply 
indebted  to  the  company,  and  that  by  its  con- 
tract the  company  had  the  right  to  apply 
this  overplus  of  earnings  to  the  diminution  of 
Davis*  debt  to  itself.  The  verdict  of  the  jury 
made  the  garnishee  pay  Davis'  debt  to  I^w- 
ler,  despite  the  fact  that  Davis  was  indebted 
to  the  company,  and  despite  the  provision  of 
the  contract  that  the  company  might  set  off 
any  indebtedness  due  it  because  of  the  fact 
that  during  the  time  Intervening  between 
service  of  the  summons  and  the  garnishee's 
answer  Davis  had  drawn  (during  that  period), 
under  the  contract  more  than  be  had  earned, 
an  amount  more  than  was  necessary  to  satis- 
fy the  garnishing  creditor's  demand.  The  real 
question  in  the  case  therefore  is  whether  the 
contract  or  the  garnishment  shall  have  pre- 
cedence. We  do  not  think  the  garnishment 
can  affect  the  prior  contract  The  contract 
antedated  the  summons  of  garnlsliment  by 
more  than  two  years,  and  if  it  be  genuine, 
and  speak  the  truth,  it  was  not  entered  into 
with  a  view  of  evading  the  provisions  of  the 
act  of  1901,  because  the  contract  was  made 
before  the  passage  of  the  act  It  is  not  at- 
tacked as  being  invalid  or  fraudulent  On 
the  contrary,  the  plaintiff's  recovery  was 
based  upon  an  indebtedness  claimed  to  be  due 
by  the  plaintiff  in  error  as  garnishee  to  plain- 
tiff's debtor,  and  the  evidence  by  which  it  is 
sought  to  show  that  the  company  owed  Davis 
depends  entirely  upon  the  contract  as  its 
foundation.  It  is  unnecessary  to  hold  that  it 
was  not  the  Intention  of  the  Legislature  in 
the  passage  of  the  act  in  question  to  impair 
the  obligation  of  existing  contracta  In  the 
absence  of  an  explicit  expression  upon  the 
subject  the  contrary  would  be  presumed. 

1.  This  being  true,  and  it  being  undisputed 
in  the  evidence  that  at  the  time  of  the  serv- 
ice of  the  sunmions  of  garnishment  Davis 
was  indebted  (even  deducting  the  allowance 
for  office  expenses)  to  the  garnishee,  the  In- 
surance company,  the  question  arises  wheth- 
er Davis  earned  more  in  the  employment  of 
the  company  between  the  date  of  the  serv- 
ice of  the  summons  of  garnishment  and  the 
date  of  the  garnishee's  answer  than  was 
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oecenary  to  discharge  hla  indebtednesB  to 
tho  oompany.  This  court  has  already  held. 
In  Holmes  t.  Pope,  1  Ga.  Ai^.  338*  58  S.  E. 
281,  that,  *'a8  to  assets  in  the  hands  of  a  gar- 
nishee, such  garnishee  is  entitled  to  set  off 
any  and  all  indebtedness  owed  by  the  de- 
fendant in  garnishment  The  question  as  to 
whether  such  garnishee  is  or  is  not  indebted 
to  the  defendant,  or  whether  such  garnishee 
has  assets  of  such  defendant  in  his  hands, 
dionld  be  ascertained  by  a  comparison  of 
their  respective  claims  or  accounts,  and  the 
Judgment  should  be  in  accordance  there- 
with." If  the  contract  was  yalid,  and  Daris 
was  indebted  to  the  garnishee  at  the  time  of 
the  service  of  the  summons  of  garnishment. 
It  Is  clear  that  the  garnishee  would  have 
Uie  right  to  apply  any  sums  which  it  might 
thereafter  owe  Davis,  or  any  assets  of  his 
lawfully  coming  into  its  hands,  to  the  ez- 
tlnctiod  of  his  indebtedness  to  the  company 
before  applying  it  to  any  other  demand. 

2.  But  it  is  insisted  by  counsel  for  defend- 
ant in  error  that  the  company  had,  by  a  long 
course  of  dealing  (In  which  it  had  allowed 
Davis  to  keep  moneys  collected  by  him  and 
retain  his  fees  and  commissions,  instead  of 
forwarding  them  to  the  company),  waived 
and  abrogated  the  stipulations  of  the  con- 
tract upon  the  subject,  and  that  therefore 
the  correct  basis  of  ascertaining  the  true 
state  of  accounts  between  Davis  and  the 
company,  so  far  as  the  garnishment  law  is 
concerned.  Is  to  ascertain  whether  Davis 
earned  more  during  the  intervening  period 
of  time  which  elapsed  from  the  service  of 
the  summons  of  garnishment  and  the  gar* 
nishee's  answer,  than  would  be  sufficient  in 
amount  to  pay  the  plaintiff's  demand.  This 
leaves  out  of  sight  the  admitted  fact  that 
the  defendant  Davis  owed  the  garnishee  sev- 
efral  thousand  dollars  at  the  time  that  the 
garnishment  was  served,  and  does  not  take 
into  consideration  the  question  whether  the 
amount  that  the  company  may  have  become 
Indebted  to  Davis  thereafter  and  before  its 
answer  exceeded  Davis'  prior  indebtedness  to 
the  company.  The  true  rule  is  that  a  gar- 
nishee, if  the  debtor  be  Indebted  to  him,  has 
a  lien  on  funds  coming  into  his  hands  or  fu- 
ture indebtedness  to  the  debtor  on  his  part, 
superior  to  that  of  the  plaintiff  in  garnish- 
ment He  Is  entitled  to  pay  himself  before 
he  is  required  to  collect  for  the  benefit  of 
others;  and  this  applies  to  any  past  indeb^ 
edness  due  him  by  the  defendant. 

8.  We  tlilnk  that  the  following  instruction 
of  the  court  was  erroneous,  because  it  con- 
fined the  investigatioh  of  the  jury  entirely 
to  the  narrow  limits  alluded  to  above:  ''Did 
the  insurance  company  or  garnishee  become 
Indebted  to  the  defendant  Davis  between  Au- 
gust 27  and  September  14,  1903?  If  they 
did,  and  they  paid  the  sum  to  Davis  between 
August  27th  and  September  14th,  you  will 
find  their  answer  is  not  true."  The  latter 
portion  of  the  instruction  is  soond  law,  but 
the  question  In  the  first  sentence,  without 


explanation,  was  likely  to  mislead  the  jury 
Into  the  belief  that  they  were  conlined  hi 
theUr  investigation  to  the  period  mentioned. 
It  should  have  been  explained,  in  this  con* 
nectlon»  that  what  the  court  meant  (as  he 
doubtless  did)  by  the  company  becoming  in- 
debted to  Davis,  was  being  indebted  after 
taking  into  consideration  the  state  of  their 
mutual  accounts  at  the  time  of  the  service 
of  the  summons  of  garnishment  It  is  true 
that  In  another  portion  of  the  charge  the 
learned  trial  judge  correctly  instructed  the 
jury  upon  this  point;  but  judging  from  the 
verdict  rendered  upon  undisputed  testimony, 
the  jury  must  have  been  misled  by  the  in- 
timation conveyed  in  the  question  which  bad 
the  effect  of  withdrawing  the  consideration 
of  Davis'  past  indebtedness  to  the  insurance 
company.  And  In  such  a  case  as  this  to 
withdraw  from  the  jury,  by  failure  to  chsrge 
thereon,  the  consideration  of  past  indebted- 
ness by  the  defendant  in  garnlsbment  to  the 
garnishee,  and  to  confine  the  investigation 
as  to  the  state  of  the  mutual  account,  between 
the  garnishee  and  the  defendant  in  garnish- 
ment to  the  period  of  time  between  the  serv- 
ice of  the  summons  and  the  date  of  the  an- 
swer, was  error.  If  the  jury  were  not  mis- 
led by  this  portion  of  the  judge's  charge,  the 
verdict  was  wholly  contrary  to  other  portions 
in  which  fhey  were  clearly  and  correctly  in- 
structed;  and  for  that  reason  a  new  trial 
should  have  been  granted. 

4.  To  give  to  the  act  of  1901  (Acts  1901, 
p.  65)  the  construction  placed  thereon  by 
learned  counsel  for  defendant  in  error  would 
not  only  be  destructive  of  the  plain  contract 
in  this  case,  but  would  extend  the  statute 
far  beyond  the  manifest  purpose  of  the  Legis- 
lature in  its  enactment  A  cardinal  rule  in 
the  construction  of  a  statute  is  to  ascertain 
the  legislative  intent  by  a  consideration  of 
the  old  law,  the  evil  sought  to  be  remedied, 
the  remedy  provided,  and  the  reason  there- 
for. It  has  been  further  held  that  the  inten- 
tion of  the  Legislature  is  to  be  deduced  from 
a  review  of  the  whole  and  every  part  of  the 
statute  taken  together  and  compared.  Ogden 
▼.  Saunders,  12  Wheat  332,  6  L.  Ed.  OOa 
Another  fundamental  principle  laid  down  by 
Judge  Warner  in  White  v.  Ross,  40  €^.  341, 
Is  that  "all  laws  should  be  made  to  com- 
mence in  future,"  and,  hi  the  absence  of  a 
provision  to  the  contrary,  they  will  be  held 
only  to  prescribe  for  the  future.  Construing 
by  these  rules  the  act  from  which  we  have 
quoted  the  caption  and  first  section,  we  have 
'  no  difficulty  in  reaching  the  conclusion  that 
as  to  assets  in  the  hands  of  a  garnishee  such 
garnishee  is  entitled  to  set  off  any  and  all 
part  indebtedness  due  him  by  the  defendant 
In  garnishment  The  question  as  to  whether 
such  garnishee  is  or  is  not  indebted  to  the 
defendant  or  whether  such  garnishee  has 
assets  of  such  defendant  in  its  hands,  should 
be  ascertained  by  a  comparison  of  their  re- 
spective claims  or  accounts,  the  garnishee 
not  being  allowed  to  Increase  the  indebted* 
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ness  to  himself  for  the  parpoee  of  this  com- 
parison after  the  service  of  the  summons, 
and  the  judgment  should  be  In  accordance 
therewith. 

As  a  matter  of  common  knowledge,  it  was 
frequently  true  that»  before  the  passage  of 
the  amending  act  of  1901,  creditors  defeated 
the  process  of  garnishment  and  rendered  it 
inoperative,  or  attempted  to  do  so,  by  mak- 
ing advance  payments  to  their  employ^  or 
by  accepting  orders  given  by  defendants 
in  garnishment  after  the  service  of  the  sum- 
mons of  garnishment  and  before  their  an- 
swers. This  was  the  evil  that  the  Legisla- 
ture sought  to  reach  and  uproot,  and  this 
appears  from  the  reference  to  these  de- 
vices in  the  act  The  remedy  proposed  was 
the  act  of  1901,  which  was  designed  to 
thwart  the  subterfuges  theretofore  employed 
to  evade  the  collection  of  debts  due  to  de- 
fendants in  garnishment  by  garnishees.  Ck)n- 
sldering  the  caption  and  the  first  section,  all 
of  the  parts  together,  it  is  plainly  to  be  seen 
that  thi9  was  the  sole  purpose  of  the  act 
Both  in  the  caption  and  in  the  act  itself  a 
lien  is  declared,  to  which  all  indebtedness  of 
the  garnishee  to  the  defendant  accruing  after 
date  of  the  service  of  the  summons  of  gar- 
nishment shall  be  subject  The  language  em- 
ployed in  the  act  further  strengthens  and 
enforces  the  view  that  it  is  to  future  indebt- 
edness that  the  law  applies:  '^Whenever 
•  •  •  such  person  after  the  date  of  such 
service  becomes  indebted  to  the  defendant, 
such  subsequent  indebtedness  immediately 
upon  its  accruing  shall  become  subject," 
etc  Under  the  evidence  in  this  case,  the 
garnishee  never  did  become  indebted,  and  no 
debt  accrued  between  the  service  of  the  sum- 
mons and  the  date  of  the  answer.  It  is  un- 
necessary for  us  to  discuss  the  fact  that 
Davis  drew  more  from  the  company  than  he 
paid  on  his  indebtedness.  Such  a  modus 
operandi  might  be  "an  arrangement*'  between 
the  defendant  and  the  garnishee.  If  so,  it 
could  not  be  allowed  to  defeat  the  garnish- 
ment But  in  this  case  the  fact  that  it  was 
such  an  "arrangement"  as  is  referred  to  in 
the  act  was  not  shown,  because  if  Davis' 
whole  earnings  for  the  period  between  the 
service  of  the  summons  of  garnishment  and 
the  date  of  the  answer  be  applied  to  the  pay- 
ment of  the  indebtedness  existing  prior  to 
the  garnishment,  and  the  amounts  drawn 
out  by  him  had  likewise  been  deducted  and 
used  to  diminish  his  indebtedness,  instead 
of  to  increase  it,  the  evidence  still  shows 
him  to  be  in  the  debt  of  the  insurance  com- 
pany, and  therefore  no  indebtedness  on  the 
part  of  the  garnishee  to  Davis  has  accrued 
so  as  to  be  subect  to  the  lien.  The  garnishee 
has  not  become  indebted  to  Davis.  There 
was  therefore  no  competent  evidence  to  sus- 
tain the  verdict  of  the  jury,  who  found  that 
the  company  had  become  indebted  to  Davia 

We  are  not  called  upon  at  this  time  to  pass 
upon  a  judgment  in  a  case  where  there  was 
DO  evidence  that  there  was  an  anterior  indebt- 


edness. In  such  a  case  It  would  be  for  a  jury 
to  say  whether  the  moneys  ret«laed  by  Davis 
were  moneys  which  under  the  contract  he  was 
entitled  to  retain,  and  which  had  never  gone 
and  might  never  go  into  the  custody  and  pos- 
session of  the  garnishee  (although  it  might 
be  Davis'  duty  to  remit  such  funds  and 
have  the  company  make  the  settlement),  or 
whether  the  money  was  the  property  of  the 
company  constructively  in  its  hands  because 
Davis  is  its  agent,  and  certain  sums  being 
due)  or  having  become  due  after  service  of 
summons  of  garnishment  But  in  this  case 
under  no  possible  view  of  the  evidence  can 
it  be  claimed  that  the  garnishee  has  ever 
become  Indebted  to  the  defendant  in  garnish- 
ment Therefore  no  lien  could  attach,  and 
the  verdict  was  without  evidence  to  support 
it  E\)r  that  reason  the  judgment  should 
have  been  set  aside,  and  a  new  trial  should 
have  been  granted.  ^ 

It  is  wholly  immaterial  to  the  present  dis- 
cussion whether  the  company  waived  any  of 
its  rights  under  the  contract  with  relation 
to  the  collection  of  the  premiums,  because  the 
evidence  showed  that  it  has  never  owed 
Davis  anything  at  any  time,  even  if  Davis 
might  have  owed  it  less  if  it  had  required 
the  literal  fulfillment  of  the  contract  There 
is  nothing  ruled  in  this  case  which  is  an- 
tagonistic to  the  ruling  in  Odum  v.' Railway 
Co.,  118  Ga.  794,  45  S.  B.  619.  In  the  Odum 
Case,  Judge  Ck>bb,  delivering  the  opinion, 
says :  ''The  purpose  of  the  act  was  evident- 
ly to  alter  the  rule  which  had  been  laid 
down  by  this  court,  in  several  cases,  to  the 
efTect  that,  even  after  a  summons  of  garnish- 
ment had  been  served,  no  lien  would  at- 
tach upon  an  advanced  payment  for  services 
to  be  performed  in  the  future."  And  he  cites 
the  cases  of  Standard  Wagon  Ck).  y.  liowiy, 
94  Ga.  614,  19  S.  E.  989,  McKee  v.  Ga.  Oil 
Co.,  99  Ga.  107,  24  S.  B.  961,  Wilson  v. 
Georgia  R.  Co.,  103  Ga.  578,  29  S.  E.  117,  and 
the  cases  cited  there.  And  the  court  unani- 
mously concur  in  the  opinion  that  It  was  not 
the  intention  of  the  Legislature  to  hold  an 
employer  who  had  advanced  money  to  his 
employ^  prior  to  service  of  summons  of  gar- 
nishment upon  him  liable  to  pay  to  a  gar- 
nishing creditor  that  portion  of  the  amount 
advanced  which  was  unearned  at  the  date  of 
the  service  of  the  summons  of  garnishment 
This  construction,  which  would  force  the  gar- 
nishee to  collect  for  the  garnishing  creditor 
before  he  is  permitted  to  procure  the  repay- 
ment of  a  just  debt  due  to  himself  by  the 
common  debtor,  Is  declared  to  be  too  unrea- 
sonable and  arbitrary  to  be  adopted,  since  the 
language  of  the  act  construed  as  a  whole 
does  not  demand  such  interpretation.  So  far 
as  appears  to  us,  the  difference  between  the 
case  at  bar  and  the  Odum  Case  is  very  slight 
so  far  as  the  facts  are  concerned.  In  the 
present  case,  as  in  Odum's  Case,  the  garnishee 
owed  the  defendant  In  g^imlshment  nothing 
when  served.  In  the  Odum  Case,  McLaugli- 
lin  owed  the  railroad  company  for  unearned 
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salary  wbich  had  been  advanced  prior  to  the 
service  of  the  summons,  Just  as  Davis,  in  the 
present  case,  owed  the  insurance  company  for 
unearned  fees,  commissions,  and  salary  which 
had  been  advanced,  or  which  he  had  collected. 
The  advancement  or  indebtedness  in  each 
case  was  reduced  by  earnings  of  the  employ^ 
before  the  answer,  but  in  both  cases  the  em- 
ploy6  was  still  indebted  to  the  garnishee.  In 
the  present  case  the  debtor  had  increased  his 
indebtedness,  but,  so  far  as  appears  from  the 
evidence,  this  was  not  with  the  garnishee's 
consent,  but  rather  in  spite  of  the  company 
and  the  contract.  We  hardly  think  this  slight 
difference  In  the  two  cases  should  make  the 
reasoning  in  the  Odum  Case  inapplicable  to 
this. 
Judgment  reversed. 


(2  Ga.  App.  646) 

SINGER  SEWING  MACH.  CO.  v.  SOUTH- 
ERN GROCERY  CO.    (No.  211.) 
(Court  of  Appeals  of  Georgia.    April  11,  1907.) 

1.  Gabnishuent— Persons  Liable. 

The  situation  which  the  garnishing  plaintiff 
occupies  in  respect  to  the  garnishee  can  be  oo 
better  than  that  which  the  defendant  himself 
occupies  in  respect  to  the  garnishee.  If  the  de- 
fendant himself,  suing  the  garnishee,  could  not 
get  a  judgment  against  him,  the  garnishing 
plaintiff  cannot  cet  a  judgment  against  the  gar- 
nishee. The  creaitor  may  stand  in  his  debtor's 
shoes  by  means  of  garnishment,  but  he  gains 
no  additional  privileges. 

[Ed.  Note.->For  cases  in  point,  see  Cent  Dig. 
vol.  24,  Garnishment,  S$  21-24.] 

2.  Sake— liiEN  on  Futube  Indebteuness. 

The  act  of  1901  (Acta  1901,  p.  55),  creat- 
faig  a  lien  on  all  future  indebtedness  of  the  gar- 
nishee to  the  defendant  accruing  up  to  the  date 
of  the  answer,  was  only  intended  to  keep  gar- 
nishees from  evading  the  law.  For  the  reasons 
stated  in  the  first  headnote.  It  is  not  intended 
to  restrain  the  right  of  parties  to  contract. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  24,  Garnishment,  S§  231-238.] 
&  Saub— Evidence  of  Indebtedness. 

Consequently,  in  a  case  where  it  appeared 
by  the  undisputed  evidence  that,  under  a  con- 
tract operative  more  than  a  year  before  an  at- 
tachment was  sued  out,  the  defendant  sold  sew- 
ing machines  for  the  garnishee,  and  that  the  con- 
tract relations  were  that  the  defendant  used  his 
own  horse  and  wagon,  paid  his  own  taxes  and 
expenses,  and  deducted  his  commissions  l>efore 
remitting  the  weekly  balances,  not  being  indebt- 
ed or  responsible  to  the  garnishee  for  any  pro- 
ceeds of  the  sale  except  the  portion  due  by  the 
contract,  the  garnishee  was  not  at  any  time  in- 
debted to  such  debtor,  and  was  not  subject  to 
process  of  garnishment.  Consequently,  where  a 
jndgment  was  rendered  against  such  garnishee, 
ana  exception  was  taken  thereto  by  certiorari, 
to  dismiss  such  certiorari  was  error. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  24,  Garnishment  §§  21-24.] 

(Syllabus  by  the  Court.) 

EJrror  from  Superior  Court,  Chatham  Coun- 
ty ;  Geo.  T.  Cann,  Judge. 

Action  by  the  Southern  Grocery  Company 
against  one  Johnson ;  the  Singer  Sewing  Ma- 
chine Company,  garnishee.  From  a  judgment 
dismissing  a  writ  of  certiorari,  the  garnishee 
brings  error.    Reversed. 


Stubbs  &  Chapman  and  Hooper  Alexander, 
for  plaintiflf  in  error.  Wilson  &  Rogers,  for 
defendant  in  error. 

RUSSELL,  J.  Exception  is  taken  to  the 
dismissal  of  a  certiorari.  The  Southern 
Grocery  Company  sued  out  attachment 
against  Johnson,  who  resided  in  South  Caro- 
lina, and  served  a  garnishment  on  the  Singer 
Sewing  Machine  Company.  The  latter  an- 
swered not  indebted,  and  the  former  trav- 
ersed the  answer.  On  the  trial  of  the  traverse 
the  justice  held  that  the  garnishee  was 
liable,  and  on  certiorari  the  presiding  judge 
agreed  with  him  and  dismissed  the  certiorari. 

The  defendant  in  attachment  sold  sewing 
machines  in  South  Carolina  for  the  plaintiff 
in  error  under  a  contract  which  was  executed 
and  had  been  operative  more  than  a  year 
before  the  attachment  was  sued  out  The 
contract  relations  between  Johnson  and  the 
Singer  Company  were  as  follows:  The  com- 
pany shipped  machines  to  him«  and  he  used 
his  own  horse  and  wagon,  paid  his  own  taxes 
and  expenses,  leased  and  sold  the  machines 
for  cash  and  on  credit  at  prices  fixed  by  the 
company  and  made  weekly  reports  to  the  com- 
pany on  blanks  furnished  by  it  to  him.  For 
his  services  he  was  entitled  under  the  con- 
tract to  two  commissions :  (1)  A  selling  com- 
mission of  25  per  cent  of  every  machine  sold. 
If  a  cash  sale,  he  took  out  his  25  per  cent., 
and  with  this  weekly  report  sent  the  balance 
to  the  Savannah  office.  The  company  never 
saw  or  handled  the  money,  but  by  virtue  of 
the  contract  Johnson  retained  it  If  a  credit 
sale,  he  retained  all  the  money  he  collected 
until  he  had  his  25  per  cent  The  balance 
he  sent  to  the  company  as  its  share  of  the 
transaction.  (2)  A  remitting  commission  of 
25  per  cent,  of  such  part  as  he  might  collect 
of  the  company's  76  per  cent  of  the  proceeds 
of  his  leases  and  sales,  which  was  due  to  him 
one  week  after  he  had  remitted  his  collections 
for  the  week,  e.  g.,  if  on  Saturday,  February 
16th,  he  reported  that  he  had  collected  $10 
for  the  company,  he  sent  it,  less  his  com- 
mission for  the  preceding  week,  with  his  re- 
port, and  on  the  23d  he  was  entitled  under 
his  contract  to  take  out  25  per  cent.,  or  $2.50, 
from  that  week's  collections  before  making 
his  remittance  to  the  company.  Copies  of  all 
of  Johnson's  reports  for  the  period  claimed 
to  be  affected  by  the  garnishment  appear  in 
the  record.  His  selling  commissions  from  the 
date  of  the  service  of  the  summons  to  the 
date  of  answer,  over  six  weeks,  amounted  to 
$23.  This  never  passed  out  of  Johnson's 
hands,  but  he  retained  it  by  right  of  his  con- 
tract. Under  the  evidence  his  remitting  com- 
mission amounted  to  $14.13  made  up  of  six 
items  for  the  six  weeks,  varying  In  amounts 
from  51  cents  to  a  few  dollars.  Ills  contract 
allowed,  and  the  evidence  showed,  that  at 
the  end  of  the  week,  when  he  made  up  his 
report  he  took  out  of  the  amount  collected 
his  commission  for  the  previous  week,  and 
sent  to  the  company  the  difference,  so  that 
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as  a  matter  of  fact  the  company  never  did 
liandle  any  of  the  defendant's  money.  It  kept 
no  books,  had  no  charges  for  or  against  him, 
and  paid  him  no  salary. 

1.  From  the  above  correct  summary  of 
the  evidence  we  are  satisfied  that  the  cer- 
tiorari should  not  have  been  overruled,  for 
by  no  consCructlon  of  the  contract  could  It 
be  said  that  the  company  owed  the  defendant 
more  than  the  amount  of  the  remitting  com- 
mission, viz.,  $14.18.  We  are  of  opinion  that 
no  judgment  should  have  been  rendered 
against  the  company.  We  have  endeavored 
to  declare  the  intentions  of  the  Legislature 
in  the  passage  of  the  act  of  1901,  in  Mut  Res. 
Ins.  Go.  V.  Fowler  (this  day  decided)  59  S.  E. 
409.  The  garnishment  law  was  not  Intended 
to  restrain  the  right  of  parties  to  contract. 
The  act  was  only  intended  to  keep  men  from 
evading  the  law.  So  far  as  appears,  the  con- 
tract in  this  case  was  made  in  good  faith, 
and  had  been  in  operation  for  more  than  a 
year  before  this  garnishment  was  Issued.  It 
is  not  even  suggested  that  it  was  made  with 
any  purpose  to  evade  the  law.  Johnson  was 
simply  a  salesman  on  commission,  with  the 
contract  right  to  deduct  his  commissions  and 
lend  the  balance  to  the  owner  of  the  goods. 
We  do  not  think  that  a  wholesale  merchant 
in  Atlanta,  who  ships  goods  to  a  retailer  to 
seU  on  commission,  owes  the  retailer  money, 
or  that  a  farmer  who  sends  produce  to  a 
broker  or  commissioner,  to  be  sold  on  commis- 
sion, owes,  by  reason  of  that  fact,  the  latter 
the  amount  of  the  commission.  In  such 
cases  neither  the  wholesale  merchant  nor  the 
farmer  will  ever  owe  the  commissions.  If 
there  Is  no  sale,  there  will  be  nothing  dua 
If  there  te  a  sale,  the  commissions  are  de- 
ducted  from  the  collections  and  are  paid  by 
the  purchaser,  and,  so  far  as  the  vendor  and 
his  agents  are  concerned,  it  is  a  cash  transac- 
tion. From  the  nature  of  the  case  there  can 
be  no  debt,  for  the  commission  man  Is  pay- 
master and  pays  himself,  whether  the  sale  be 
for  cash  or  on  time.  A  controlling  reason 
why  there  should  have  been  no  Judgment 
against  the  garnishee  In  this  case  is  that  the 
debtor,  Johnson,  could  not  have  obtained  a 
judgment  against  the  garnishee  upon  the 
same  demand.  Generally  a  judgment  credit- 
or may  acquire  by  garnishment  a  control 
over  the  choses  in  action  of  the  defendant, 
and  thereby,  In  efPect,  bring  suit  against  his 
debtor's  debtor.  But  the  situation  which  the 
garnishing  plaintiff  occupies  in  respect  to 
the  garnishee  can  be  no  better  than  that 
which  the  defendant  occupies  himself  in  re- 
spect to  the  garnishee.  If  the  defendant  him- 
self, sufng  the  garnishee,  could  not  get  a 
Judgment  against  him,  the  garnishing  plain- 
tiff cannot  get  a  judgment  against  the  gar- 
nishee. The  creditor  may  stand  in  his  debt- 
or's shoes  by  means  of  garnishment,  but  he 
gains  no  additional  privileges.  Holmes  v. 
Pope,  1  Ga.  App.  343,  58  8.  B.  281.  The  gar- 
nishee's rights  were  defined  by  the  contract 
with  Johnson.    The  garnishing  creditor  could 


not,  by  garnishment,  acquire  greater  rights. 
The  company  could  not  have  ordered  Johnson 
to  send  all  he  collected,  or  to  send  In  the 
commissions  they  had  contracted  to  pay. 
They  could  not  have  enforced  such  order  by 
law,  for  the  contract  would  have  prevent- 
ed it 

As  ruled  by  the  Supreme  Court  In  Butler 
V.  BlHups,  101  Ga.  103,  28  S.  B.  615:  "A 
plaintiff  in  garnishment  cannot  place  him- 
self in  a  superior  position  as  regards  a  re- 
covery than  Is  occupied  by  the  principal  de- 
fendant The  garnishee's  liability  is  meas- 
ured by  his  responsibility  and  relation  to  the 
defendant  He  can  be  charged  only  in  con- 
sistency with  the  subject  of  his  contract 
with  defendant"  To  the  same  effect  is  the 
opinion  in  Hosklns  v.  Johnson,  24  Ga.  628, 
In  which  it  is  said:  "If  the  case  be  one  In 
which  the  defendant  himself,  if  suing  the 
garnishee,  could  not  get  a  judgment  against 
the  garnishee,  it  Is  one  In  which  the  garnish- 
ing plaintiff  cannot  get  a  judgment  against 
the  garnishee.  This  must  be  manifest"  Un- 
der the  contract  Johnson  could  not  have  sued 
the  company  for  his  commissions,  for  it  was 
his  right  to  retain  them,  and  they  were  nev- 
er intended  to  reach  the  company.  The 
same  ruling  as  made  In  the  cases  above  cit- 
ed was  announced  in  Tim  v.  Franklin,  87 
Ga.  95,  13  S.  B.  259,  and  Bates  v.  Forsyth. 
69  Ga.  365. 

2.  The  contract  in  this  case,  strictly  speak- 
ing, did  not  create  the  relation  of  employer 
and  employ^  It  is  therefore  doubtful  if 
the  case  comes  within  the  scope  of  the  act 
of  1901,  or  is  at  all  affected  thereby.  Ab  we 
have  explained  in  Mutual  Reserve  Life  In- 
surance Co.  V.  Fowler,  the  purpose  of  that 
act  is  to  prevent  evasions  of  the  garnish- 
ment law,  and  it  was  specially  Intended  to 
correct  an  evil  supposed  to  exist  among  a 
particular  class.  The  relation  between  the 
defendant  Johnson,  and  the  garnishees,  was 
that  of  a  salesman  on  commission.  He  was, 
in  a  sense,  a  traveling  commission  merchant 
who  handled  only  one  kind  of  goods,  and 
who,  by  contract  could  sel)  for  the  manu- 
facturer, the  garnishee,  only  at  a  fixed  price. 
Whatever  it  was,  the  relation  was  fixed 
by  the  contract  The  evidence  did  not  show 
that  the  purpose  or  effect  of  the  contract 
was  to  evade  process  of  garnishment.  And 
as  the  garnishee  could  not  sue  for  any  por- 
tion of  these  commissions,  because  it  would 
be  in  violation  of  the  contract,  for  the  same 
reason  the  plaintiff  cannot  reach  them  by 
garnishment  The  act  of  1901  (Acts  1901,  p. 
55),  while  creating  a  lien  on  all  future  in- 
debtedness of  the  garnishee  to  the  defendant 
accruing  up  to  the  date  of  the  answer,  was 
only  Intended  to  keep  garnishees  from  evad- 
ing the  law.  It  was  never  intended  to  re- 
strain the  right  of  parties  to  contract  nor 
to  interfere  with  or  abrogate  their  con- 
tracts when  made,  unless  it  appears  that 
such  contracts  were  made  to  evade  or  nulli- 
fy the  process  of  garnishment 
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3.  We  baTe  already  alhided  to  the  terms 
and  nature  of  the  contract  From  the  rec- 
ord it  appears,  without  dispute,  that  the 
contract  was  operatiye  more  than  a  year 
before  the  attachment  was  sworn  out»  and 
perhaps  even  before  the  debt  which  Johnson 
owes  the  grocery  company  was  created. 
Therefore  the  contract  could  not  have  been 
made  to  evade  or  avoid  this  garnishment. 
The  defendant  sold  sewing  machines  for  the 
ganiishee,  but  the  sales  were  strictly  on 
commission.  He  used  his  own  horse  and 
wagon,  paid  his  own  taxes  and  expenses. 
He  deducted  bis  commissions  before  remit- 
ting the  weekly  balances.  These  commis- 
sions were  not  a  debt  due  by  the  company 
to  him.  The  moment  they  came  into  exist- 
ence they  were  his  own.  They  never  had, 
and  never  could,  belong  to  the  garnishee. 
He  could  have  given  them  to  a  purchaser  of 
a  machine  by  reducing  the  price  of  a  ma- 
chine that  much.  It  was  no  concern  of  the 
company.  Under  his  contract  he  could  not 
become  Indebted  or  responsible  to  the  com- 
pany for  any  portion  of  the  proceeds  of  a 
sale  (or  of  all  his  sales),  except  that  portion 
due  them  by  the  contract 

Under  the  contract  and  the  evidence,  the 
garnishee  was  not  Indebted  to  the  defendant 
at  the  time  of  the  service  of  the  summons 
of  garnishment,  nor  did  any  debt  accrue  be- 
tween the  service  of  the  summons  and  the 
date  of  the  garnishee's  answer.  Ck>nsequent- 
ly,  the  certiorari  should  have  been  sustained, 
and  to  overrule  it  was  error. 

Judgment  reversed. 


a07  Va.  84S) 

HILL  V.  SMITH,  Police  Sergeant 

(Supreme  Goort  of  Appeals  of  Virginia.     Nov. 

29,  1907.) 

1.  OajKOiAL  Law  —  Pbelihinabt  Pbooebd- 
inos  — AsBBST  Without  Wabbant— (Com- 
plaint. 

Though  an  officer  may  arrest  without  a 
warrant  on  suspicion  that  the  person  has  com- 
mitted a  felony,  and,  the  person  oeing  in  costodv 
before  a  magistrate,  no  warrant  is  required, 
a  written  complaint  or  information  must  be 
filed,  setting  out  the  offense  charged. 

nSd.  Note.— For  cases  in  point,  see  Gent  Dig. 
VOL  14,  Criminal  Law,  §  415.] 

2.  Abbest  —  Cbiminal  Chaboe— Disposition 
OP  Pbisoneb. 

Where '  a  prisoner  is  arrested  by  an  of- 
ficer without  a  warrant,  it  is  the  officer's  duty 
to  take  him  without  unnecessary  delay  before 
a  magistrate  who  can  take  such  proofs  as  may 
be  offered,  or.  if  the  circumstances  justify  it, 
hold  him  for  further  examination. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  4,  Arrest,  §  172.] 

g.  Gbiminal  Law  —  Pbeliminabt  Examina- 
tion—Adjoubnment. 

Where  a  prisoner  has  been  arrested  and  a 
eomplaint  duly  filed  against  him  before  a  police 
Justice,  the  preliminary  hearing  may  be  post- 
poned for  cause  shown  by  the  commonwealth 
for  a  reasonable  time,  not  exceeding  10  days 
at  one  time  without  defendant's  consent,  as 
authorized  by  Code  1904,  $  39oa. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 


vol.  14^  Criminal  Law, 


4.  Habeas  Gobfus— Abbbst  Withoxtt  Wae- 
bant— ComcrruENT  as  Sxtspicious  Ghabao- 

TEB— DiSOHABOE. 

Petitioner  was  arrested  by  a  police  officer 
without  a  warrant,  and  on  the  succeeding  day 
was  taken  before  a  police  justice  and  charged 
with  "being  a  suspicious  character."  He  was 
suspected  of  having  committed  a  grave  felony, 
but  no  complaint  was  filed  charging  him  with 
any  specific  offense,  and  without  a  hearing  he 
was  committed  to  jail  for  10  days.  Held,  that 
petitioner  was  not  legally  held,  and  was  en- 
titled to  his  discharge  on  habeas  corpus. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  25,  Habeas  Corpus,  S  19.] 

Habeas  corpus,  on  petition  of  Claude  Hill, 
to  obtain  his  release  from  custody  of  one 
Smith.    Writ  granted.    Petitioner  discharged. 

David  Meade  White,  for  petitioner.  Mine- 
tree  Folkes,  for  respondent 

KEITH,  P.  At  a  former  day  of  this  term 
Claude  Hill  filed  a  petition  before  tliis  court, 
stating  that  on*  November  19,  1907,  he  was 
arrested,  and  on  the  following  day,  to  wit 
November  20,  1907,  was  taken  before  the  po- 
lice justice  of  the  city  of  Richmond,  and  there 
for  the  first  time  learned  that  he  was  charged 
with  "being  a  suspicious  character,"  and 
without  a  hearing  was  committed  to  the  jail 
of  the  city  of  Richmond  by  the  police  justice 
of  said  city.  The  petitioner  states  *'that  he 
has  not  committed  any  offense  against  the 
laws  of  the  commonwealth  of  Virginia,  that 
he  has  not  violated  any  of  the  laws  or  stat- 
utes of  the  United  States,  and  therefore 
prays  that  the  commonwealth's  writ  of  ha- 
beas corpus  may  issue,  directed  to  the  ser- 
geant of  the  city  of  Richmond,  commanding 
him  to  bring  the  prisoner  before  this  court." 

In  accordance  with  that  petition  a  writ 
was  issued,  directed  to  the  sergeant  of  the 
city  of  Richmond,  and  commanding  him  to 
bring  before  this  court,  immediately  after  the 
receipt  of  the  writ  the  body  of  Claude  Hill, 
which  was  accordingly  done. 

From  the  return  of  the  sergeant  of  the 
eity  of  Richmond,  it  appears  that  Hill  is  de- 
tained by  virtue  of  a  mittimus^  which  is  in 
the  following  words: 

"City  of  Richmond,  to-wit: 
"To  the  Keeper  of  the  Jail  of  said  City: 
''Receive  into  your  jail  and  custody  the 
body  of  Claude  Hill,  charged  before  me,  on 
oath  of  F.  M.  Kraft  suspicious  character, 
and  him  safely  keep  until  the  30tb  day  of 
Nov.,  1907,  when  you  are  required  to  have 
him  before  me,  or  some  other  Justice  of  the 
Peace  of  said  city,  at  the  police  justice's 
court  at  9 :30  o'clock  of  said  day,  to  be  fur- 
ther examined  on  said  charge  and  dealt  with 
according  to  law;  said  examination  being 
thus  continued  for  material  witnesses  for 
the  commonwealth. 

**Glven  under  my  hand  and  seal,  this  20th 
day  of  Nov.,  1907. 
"Jno.  J.  Crutchfleld.  Police  Justice.     [Seal.]'* 

By  section  8  of  the  Bill  of  Rights.  Constitu- 
tion of  Virginia  of  1902  [Va.  Code  1004,  ccix], 
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it  Is  provided  that  ''no  man  shall  be  deprived 
of  his  life  or  liberty  except  by  the  law  of  the 
land  or  the  judgment  of  his  peers." 

It  was  held  by  this  court  in  Muscoe's  Gase^ 
86  Va.  443, 10  S.  E.  534,  that  a  constable  may* 
by  virtue  of  his  office,  without  warrant,  ar- 
rest for  felony,  or  upon  reasonable  suspicion 
of  felony,  or  for  misdemeanors  committed  in 
his  presence,  and  take  the  accused  before  a 
magistrate,  and  that  a  police  officer  cannot  be 
authorized  by  municipal  ordinances  to  do 
mora 

And  so  a  party  may  be  arrested  without  a 
warrant  upon  suspicion  of  having  committed 
a  criminal  offense.  1  Bishop  on  Grim.  Proc. 
§  182.  And  where  one  is  arrested  and 
brought  before  a  magistrate  without  a  war- 
rant, nothing  further  is  required  to  give  him 
Jurisdiction,  for,  being  already  in  custody, 
there  is  no  reason  to  issue  a  warrant  for  his 
apprehension;  but  a  writt^  complaint  or 
Information  against  the  defendant  setting 
out  his  offense  is  as  necessary  in  such  a  case 
as  in  any  other.    Section  179. 

In  the  Matter  of  Arthur  Henry,  29  How. 
Prac.  (N.  T.)  185,  before  the  New  York  Su- 
preme Court,  it  is  held  that,  "where  an 
officer  arrested  a  prisoner  for  felony  on 
tel^^aphic  or  other  satisfactory  dispatches 
without  warrant,  it  Is  his  duty,  equally  as 
If  the  arrest  had  been  made  by  warrant,  to 
take  the  arrested  party  without  any  unnec- 
essary delay  before  some  officer  who  can  take 
such  proofs  as  may  be  offered,  or,  if  the  cir- 
cumstances will  Justify  it,  hold  him  for  fur- 
ther examination.  If  this  is  not  done  with 
reasonable  diligence,  the  party  arrested  can 
apply  for  a  habeas  corpus,  calling  on  the 
officer  to  show  cause  why  he  is  detained. 
And,  on  the  return  of  the  writ,  the  rule  is 
that,  where  the  arrest  Is  upon  suspicion  and 
without  warrant,  proof  must  be  given  to 
show  the  suspicion  to  be  well  founded.  If 
no  such  proof  is  offered,  it  is  the  duty  of  the 
officer  to  discharge  the  party."  In  the  course 
of  its  opinion,  the  court  said  further  that 
"the  rule  is  that  a  private  person  even  may 
arrest  a  party  if  a  felony  has  in  fact  been 
committed,  and  there  was  reasonable  ground 
of  suspicion;  but  in  the  case  of  an  officer 
he  is  Justified  in  making  an  arrest  if  no 
felony  was  in  fact  committed,  if  he  acted 
upon  information  from  another  on  which  he 
had  reason  to  rely.  This  Is  the  well-settled 
rule  in  the  English  courts,  sanctioned  and 
followed  in  this  state  in  the  case  of  HoUey 
V.  Mix,  3  Wend.  (N.  Y.)  350,  20  Am.  Dec. 
702." 

It  appears  from  the  affidavits  in  this  case 
that  there  had  recently  been  committed  with- 
in the  city  of  Richmond  a  felony  of  the 
gravest  nature.  Acting  upon  information  in 
his  possession,  the  police  officer  arrested 
Claude  Hill  upon  suspicion  of  being  the 
perpetrator  of  this  crime.  Instead  of  char- 
ging him,  however^  with  being  suspected  of 


this  specific  offense,  he  was  arrested  and  is 
held  merely   as  a  suspicious   character. 

We  are  of  opinion  that  it  was  proper  for 
the  officer  to  arrest  the  prisoner  if  he  had 
reasonable  ground  to  suspect  him  of  having 
committed  a  felony,  or  the  felony  to  which 
allusion  has  already  been  made;  and  that, 
having  arrested  and  taken  him  before  the 
police  Justice  under  such  circumstances,  it 
became  the  duty  of  the  police  Justice,  with- 
out unnecessary  delay,  to  formulate  a  specif- 
ic complaint  in  writing  against  the  prisoner, 
informing  him  of  the  offense  with  the  com- 
mission of  which  he  stands  accused,  upon 
which  complaint  the  prisoner  may  lawfully 
be  held  until  the  case  Is  disposed  of  accord- 
ing to  law;  and.  If  cause  be  shown  by  the 
commonwealth,  the  hearing  may  be  postpon- 
ed for  a  reasonable  time,  not  exceeding  10 
days  at  one  time,  without  his  consent  Code 
Va.  1904,  $  3963.  But,  it  appearing  that  the 
course  Indicated  has  not  been  pursued  in  this 
instance,  we  are  of  opinion  that  the  deten- 
tion of  the  prisoner  is  unlawful.  The  dis- 
tinction is  broad  between  holding  a  prisoner 
because  he  is  suspected  of  the  commission 
of  a  specific  offense  for  such  reasonable  time 
as  enables  the  commonwealth  to  investigate 
his  connection  with  it,  and  the  proceeding  in 
this  case  of  holding  him  upon  a  warrant 
which  merely  charges  that  he  Is  a  suspicious 
character. 

We  are,  for  these  reasons,  of  opinion  that 
the  return  of  the  sergeant  of  the  city  of 
Richmond  does  not  show  that  the  prisoner 
te  held  hi  accordance  with  the  law  of  the 
land,  and  that  he  is  entitled  to  his  discharge. 


(107  Va-  626) 
WARD  LUMBER  OO.  v.   HENDERSON- 
WHITE  MFG.  CO. 

(Supreme  Court  of  Apppals  of  Yirginia.     Nov. 
29,  1907.) 

1.  Wbit  of  Ebbob— Jurisdiction— Showing 

BT   RECOBD— SUTFICIENCY. 

While  the  jurisdiction  of  the  Supreme 
Court  of  Appeals  must  affirmatively  appear  from 
the  record,  it  does  so  appear  when  the  court 
can  Bee  that  the  judgment  of  the  lower  court 
necessarily  involved  the  constitutionality  of  some 
statute  or  drew  in  question  some  right  under 
the  federal  or  state  Constitution,  though  the 
amount  involved  is  less  than  $300,  and  the 
record  on  a  writ  of  error  from  a  denial  of  mo- 
tions to  vacate  a  judgment  for  plaintiff  and 
auash  execution  thereon  shows  appellate  juris- 
iction,  where  It  appears  that  tne  judgment 
against  plaintiff  in  error  corporation  was  by 
default  after  service  of  process  by  publica- 
tion only,  and  that  the  notices  of  the  motions 
pursuant  to  the  express  terms  of  Code  liKM,  §S 
3451,  3599,  stated  that  the  judgment  was  so 
obtained,  since  the  notice  plainly  raised  the  is- 
sue whether  section  3225,  under  which  the  judg- 
ment was  obtainecL  and  authorizing  publication 
service  where  defendant  corporation  has  no 
agent  or  officer  in  the  county  of  suit,  is  re- 
pugnant to  the  state  Constitution  and  the  four- 
teenth amendment  to  the  federal  Constitution- 
guaranteeing  due  process  of  law,  the  denial  or 
the  motions  necessarily  implied  a  ruling  that 
the  section  is  constitutional. 
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Z  Constitutional    Law-  Cobporations  — 
••Person"  Undbb  Constitution. 

A  corporation  is  a  "person"  within  Const. 
U.  S.  Amend.  14,  and  Const.  Va.  art  1,  $  11 
[Code  Va.  1904,  p.  ccz],  prohibiting  deprivation 
of  property  without  due  process  of  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  10,  Constitutional  Law,  S  730. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  5322-^5335;    vol.  8,  p.  7752.] 
8.  Same— Due  Pbocbss— Provision  fob  Pub- 
lication Service. 

Code  1904,  §  3225,  authorizing  service  of 
process  on  corporations,  excepting  municipali- 
tiea  and  banks,  by  publication,  where  they  have 
no  agent  or  officer  in  the  county  of  suit,  is  a 
reasonable  exercise  of  legislative  authority,  and 
does  not  violate  Const.  U.  S.  Amend.  14,  and 
Const  Va.  art.  1,  S  11  [Code  Va.  1904,  p.  ccx], 
prohibiting  deprivation  of  property  without  due 
process  of  law. 
Keith,  P.,  dissenting. 

Error  to  Circait  Court,  Wise  County. 

Action  by  the  Henderson-White  Mannfac- 
taring  Company  against  the  Ward  Lumber 
Company.  From  a  judgment  overraling  mo- 
tions to  yacate  a  Judgment  for  plaintiff,  and 
quash  execution  thereon,  defendant  brings 
error,  and  plaintiff  moves  to  dismiss  the  writ 
of  error.   Motion  denied.   Judgment  affirmed. 

Aubrey  E.  Strode,  for  plaintiff  in  error.  A. 
P.  Crockett,  for  defendant  In  error. 

CABBWBLL,  J.  The  defendant  in  error, 
a  corporation  organized  under  the  laws  of 
this  state,  with  its  home  office  In  Danville, 
Va.,  having  an  alleged  cause  of  action  aris^ 
Ing  in  Wise  county,  Va.,  against  the  plain- 
tiff in  error,  also  a  Virginia  corporation,  with 
its  home  office  in  the  city  of  Lynchburg,  Va., 
on  the  13th  day  of  February,  1906,  filed  with 
the  clerk  of  the  circuit  court  of  Wise  county 
its  memorandum  of  suit  against  the  plaintiff 
In  error  to  recover  the  sum  of  $210.94  due 
on  account,  which  memorandum  directed  the 
clerk  to  "have  summons  t)ublished  in  Wise 
News  [a  newq)aper  published  in  Wise  county, 
Va.]t  and  to  it  was  appended  this  affidavit, 
to  wit: 
•^tate  of  Virginia,  County  of  Wise,  to  wit: 

"This  day  personally  appeared  before  me, 
0.  J.  Edwards,  a  notary  public  for  the  county 
and  state  aforesaid,  Julian  P.  Thoinas,  Jr., 
attorney  for  the  Henderson-White  Manufac- 
turing Co.,  and  made  oath  before  me  in  my 
county  that  the  Ward  Lumber  Co.,  Inc.,  of 
Lynchburg,  Virginia,  has  no  agent  or  officer 
in  the  said  county  of  Wise,  on  whom  legal 
notice  can  be  served. 

"Given  under  my  hand  this  13th  day  of 
reb'y,  1906. 

"0.  J.  Edwards,  Notary  Public" 

Upon  the  completion  of  the  publication  of 
the  summons,  as  prescribed  by  section  3225 
of  the  Code  of  1904,  the  plaintiff  in  error  not 
appearing,  the  circuit  court  of  Wise  county 
entered  its  judgment  in  favor  of  defendant 
in  error  against  plaintiff  in  error  for  the 
amount  of  the  debt  sued  for,  with  interest 


from  the  date  it  was  alleged  to  have  become 
payable,  and  for  costs  of  the  suit  On  this 
judgment  execution  Issued  and  was  levied  by 
the  sergeant  of  the  city  of  Lynchburg  upon 
the  effects  of  plaintiff  in  error,  whereupon  it 
on  the  17th  day  of  July,  1906,  moved  the  cir- 
cuit court  of  Wise  county  to  reverse  the 
judgment  pursuant  to  the  provisions  of  sec- 
tion 3451  of  the  Code  of  1904,  and  also  to 
quash  the  execution  issued  thereon,  pursuant 
to  section  3599  of  the  Code  of  1904,  upon  the 
ground  that  ''the  judgment  was  obtained  by 
default  and  after  service  of  process  by  pub- 
lication only,  and  not  by  personal  service 
thereof,"  which  motions  were  overruled. 

We  are  asked  to  dismiss  the  writ  of  error 
awarded  to  the  said  judgment,  upon  the 
ground  that  the  amount  involved  is  less  than 
$300;  the  only  error  assigned  in  the  petition 
for  the  writ  of  error  being  that  the  statute 
(section  3226  of  the  Code,  supra)  under  which 
the  suit  was  brought  and  maintained  is  un- 
constitutional and  void,  and  that  the  ques- 
tion was  not  raised  nor  passed  on  In  the  cir- 
cuit court 

The  motion  to  dismiss  is  without  merit 
While  the  jurisdiction  of  this  court  must 
affirmatively  appear  from  the  record,  it  does 
so  appear  when  the  court  can  see,  as  in 
this  case,  that  the  judgment  of  the  lower 
coiurt  necessarily  involved  the  constitutional- 
ity of  some  statute  or  ordinance,  or  drew 
in  question  some  right  under  the  federal  or 
state  Constitution.  "Any  proceeding  which 
necessarily  puts  their  validity  in  issue,  wheth- 
er It  be  by  demurrer,  plea.  Instruction,  or 
otherwise,  is  sufficient  to  give  this  court  ju- 
risdiction of  the  case."  Adklns  &  Co.  v.  City 
of  Richmond,  98  Va.  91,  84  S.  E.  967,  47  L. 
R.  A.  583,  81  Am.  St  Rep.  705,  and  cases 
there  cited. 

It  will  be  observed  that  the  judgment  in 
this  case  was  by  default  after  service  of 
process  by  publication  only,  and  both  the 
notice  of  the  motion  to  reverse  the  judgment 
pursuant  to  section  3451  of  the  Code,  and  of 
the  motion  to  quash  the  execution  issued 
on  the  judgment,  pursuant  to  section  3599 
of  the  Code  of  1904,  state  as  the  ground  of 
the  motion  that  "the  judgment  was  obtained 
by  default  and  after  service  of  process  by 
publication  only,  and  not  by  personal  service 
thereof."  The  plain  meaning  and  effect  of  the 
notice  authorized  by  statute  was  to  put  in 
issue  whether  or  not  the  statute  (section 
3225)  under  which  the  judgment  was  obtained 
is  repugnant  to  the  Constitution  of  the  state 
and  the  fourteenth  amendment  to  the  Con- 
stitution of  the  United  States;  and,  when 
the  motions  were  overruled,  the  trial  court 
necessarily  reviewed  the  statute,  ruling  that 
it  provides  for  "due  process  of  law/*  and 
therefore  not  repugnant  to  the  Constitution 
of  the  state  or  of  the  United  States. 

The  error  complained  of,  however,  does  not 
arise  out  of  the  construction  and  interpreta- 
tion of  the  statute,  but  is  to  the  ruling  of  the 
trial  court  that  the  statute  is  constitutional 
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and  valid.  In  tbe  latter  case  this  court  has 
appellate  Jnrlsdlctlon,  regardless  of  the  fact 
that  the  Judgment  is  for  less  than  |300,  while 
In  the  former  it  would  not  have  the  consti- 
tutionality of  the  statute  as  distinguished 
from  its  construction  and  interpretation  being 
the  source  of  appellate  jurisdiction.  Hulvey 
T.  Roberts^  106  Va.  189,  55  S.  E.  585. 

Section  3225  of  the  Code  of  190^  supra,  aft- 
er providing  that  process  against,  or  notice 
to,  a  corporation  (other  than  a  municipal  cor- 
poration or  a  bank)  created  by  the  laws  of 
this  state  or  some  other  state  or  country,  may 
be  served  on  certain  named  officers,  etc.,  or 
in  any  case,  if  there  be  not  in  the  county  or 
corporation  wherein  the  case  is  commenced 
any  other  person  on  whom  service  can  be 
had,  as  aforesaid,  on  any  agent  of  the  cor- 
poration against  which  the  case  is,  or  on  any 
person  declared  by  the  laws  of  this  state  to 
be  an  agent  of  such  corporation,  reads  as 
follows:  "And  If  there  be  no  such  agent 
in  the  county  or  corporation  wherein  the 
case  is  commenced  and  affidavit  of  that  fact, 
and  that  there  is  no  person  in  said  county  or 
oori>oration  on  whom  there  can  be  service 
aforesaid,  publication  of  the  process  once  a 
week  for  four  successive  weeks  in  a  news^ 
paper  printed  in  this  state  shall  be  a  suffi- 
cient service  of  such  process  or  notice." 

Section  11  of  article  1  of  the  Constitution 
of  Yirginla  [Code  Va.  1904,  p.  ccx],  and  the 
fourteenth  amendment  to  the  Constitution  of 
the  United  States,  provide  "that  no  person 
ahall  be  deprived  of  his  property  without  due 
process  of  law." 

In  determining  whether  or  not,  in  a  par- 
ticular case,  this  constitutional  provision  Is 
*  being  violated,  or  has  been  violated,  it  is  uni- 
formly held  "to  Include  private  corporations* 
soch  corporations  being  persons  within  the 
meaning  of  the  fourteenth  amendment"  C 
a  &  A.  Ry.  Co.  V.  Gibbs,  142  U.  S.  386,  12 
Sup.  Ct  255,  35  L.  Ed.  1051. 

While  this  statute  has  been  in  force  for 
nearly  a  quarter  of  a  century,  and  several 
times  amended  (Acts  1885-86,  p.  141,  c.  146; 
Acts  1893-94,  p.  614,  c.  565;  Acts  1895-96,  p. 
446,  c  416),  it  has  never  come  under  review 
in  this  court,  except  in  the  case  of  WytheviUe 
Ina  Co.  V.  Stultz,  87  Va.  629,  13  S.  E.  77,  and 
there  the  constitutionality  of  the  statute  was 
not  called  in  question;  the  question  decided 
being  whether  the  defendant  was  a  banking 
corporation,  and  therefore  exempt  from  the 
operation  of  the  statute,  or  to  be  regarded  as 
an  insurance  company,  and  the  court  held 
that  it  was  both  a  banking  and  an  insurance 
company,  and  not  a  banking  corporation,  and 
therefore  the  service  by  publication  of  the 
summons  as  provided  by  the  statute  was 
good. 

In  Vlolett  V.  City  of  Alexandria,  92  Va, 
667,  23  8.  E.  909  (31  L.  R.  A.  382,  63  Am. 
St  Rep.  825),  it  was  said:  "All  the  author- 
ities agree  that  'due  process  of  law'  requires 
that  a  person  shall  have  reasonable  notice 
and  a  reasonable  opportunity  to  be  heard  be- 


fore an  impartial  tribunal  before  any  binding 
decree  can  be  passed  affecting  his  right  to 
liberty  or  property."  Yet  it  was  further  said 
in  that  case  that,  while  the  Legislature  can- 
not dispense  with  notice  altogether,  it  may 
prescribe  the  kind  of  notice.  There  the  city's 
charter  provided  for  no  notice  whatever,  and 
therefore  tbe  ordinance  of  the  city,  under 
which  it  was  attempted  to  fix  a  charge  upon 
the  property  of  the  appellants  to  meet  the 
cost  of  paving  the  streets,  was  held  unconsti- 
tutional and  void. 

Section  3225  of  the  Code  of  1904,  under  re- 
view, applies  to  all  corporations  doing  busi- 
ness in  this  state,  except  certain  mentioned 
corporations,  and  the  purpose  of  the  Legis- 
lature seems  clearly  to  have  been  to  provide 
against  hardships  arising  where  corporations 
go  into  Various  sections  of  tbe  state,  making 
contracts  and  carrying  on  their  business,  and 
then  leave  without  closing  the  same  satis- 
factorily, and  thereby  compelling  litigants  to 
follow  them  perhaps  across  the  entire  state 
to  litigate  even  small  matters,  or  abandon 
their  claims.  Any  lawful  business  which  may 
be  conducted  by  an  individual  may  be  con- 
ducted by  a  corporation  chartered  under  the 
laws  of  the  state,  and  it  Is  a  matter  of  com- 
mon knowledge  that  there  are  many  of  these 
corporations  which,  while  having  a  home 
office  at  some  point  in  the  state,  through 
their  agents  and  others  transact  business  and 
contract  debts  and  incur  liabilities  in  many 
sections  of  the  state.  It  may  be,  as  suggested 
by  the  learned  counsel  for  plaintiff  in  error, 
that  under  this  statute  a  domestic  corpora- 
tion domiciled  in  Norfolk,  Va.,  wishing  to  ob- 
tain a  judgment  against  another  domestic 
corporation  domiciled  in  the  same  city  upon 
some  cause  of  action,  real  or  fictitious,  and 
deslrhig  to  keep  from  the  defendant  corpora- 
tion knowledge  that  a  suit  was  being  pros- 
ecuted against  it,  might  go  to  Highland  coun- 
ty and  institute  Its  suit,  and  making  the 
affidavit  required  by  statute,  which  it  might 
truthfully  do  within  the  limits  of  the  stat- 
ute, and  without  making  oath  that  its  claim 
was  believed  to  be  Just,  obtain  an  order  of 
publication,  which,  under  the  statute,  if 
printed  once  a  week  for  four  successive 
weeks  in  a  newspaper  printed  In  Lee  county, 
however  limited  its  circulation,  would  yet 
obtain  "a  sufficient  service  of  such  process." 
But  it  is  to  be  borne  in  mind  that,  before 
such  proceedings  as  suggested  could  be  had« 
there  must  be  jurisdiction  in  the  court  in 
which  the  proceedings  are  Instituted,  under 
section  8215  of  the  Code;  and  it  would  be  a 
reflection  on  the  judiciary  of  this  state  to  say 
that  judgment  could  be  obtained  in  any 
county  where  jurisdiction  is  wanting. 

Section  3215,  supra,  provides:  "An  action 
may  be  brought  in  any  county  or  corporation 
wherein  the  cause  of  action,  or  any  part 
thereof,  arose,  although  none  of  the  defend- 
ants reside  therein."  And  section  3214  pro- 
vides :  "Any  action  at  law,  if  it  be  to  reco^ei 
a  loss  under  a  policy  of  insurance,  either  upon 
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property  or  life,  may  be  brought  In  any  coun- 
ty or  corporation  wherein  the  property  in- 
sured was  situated  at  the  date  of  the  policy, 
or  the  person  whose  life  was  insured  resided 
at  the  date  of  his  death  or  at  the  date  of  the 
policy."  It  was  under  this  latter  section  that 
this  court,  In  Wytheyllle  Ins.  Co.  r.  Stultz, 
supra,  held  that  the  publication  of  the  sum- 
mons, as  provided  by  section  8225,  was  a 
good  and  valid  service  of  notice  to  the  defend- 
ant 

Prof.  Lile,  In  his  Notes  on  Corporations,  p. 
842,  discusses  the  statute  and  explains  it 
fully,  showing  the  difTensnce  between  do- 
mestic aud  foreign  corporations.  As  he 
shows,  when  the  action  is  against  a  domestic 
corporation,  the  summons  is  published  and 
made  returnable  to  rules,  and  not  to  appear 
in  15  days,  as  in  other  cases.  He  makes  no 
suggestion  of  a  question  as  to  the  constitu- 
tionality of  the  statute. 

The  late  Judge  Burks,  in  an  article  appear- 
ing in  2  Va.  L.  R^  p.  545^  reviews  the  stat- 
utes providing  for  the  summoning  of  corpora- 
tions by  publication,  but  makes  no  sugges- 
tion of  a  doubt  as  to  the  constitutionality  of 
section  8225,  here  in  question.  He  calls  at- 
tention to  the  differences  in  the  requirements 
of  section  8230  and  the  three  sections  fol- 
lowing, and  the  provision  of  section  8225» 
and  shows  that  the  sections  other  than  ttie 
last  named  do  not  apply  to  corporations,  and 
clearly  indicates  an  opinion  that,  where  the 
provisions  of  section  8225  are  complied  with, 
the  defendant  corporation  is  duly  summoned. 

That  hardships  may  arise  out  of  the  execu- 
tion and  enforcement  of  this  statute  is  very 
probable ;  but  the  courts  of  the  state  cannot, 
for  that  reason  only,  declare  a  statute  uncon- 
stitutional ;  "nor  can  a  court  declare  a  stat- 
ute unconstitutional  and  void  solely  on  the 
ground  of  unjust  or  oppressive  provisions,  or 
because  it  is  supposed  to  violate  the  natural, 
social,  or  political  rights  of  the  citizen,  unless 
it  can  be  shown  that  such  injustice  is  prohib- 
ited or  such  rights  guaranteed  or  protected  by 
the  Constitution.'*  Cooley's  Const  Um.  (6th 
Ed.)  Id7. 

"It  is  true,"  says  this  learned  author, 
"there  are  some  reported  cases  in  which 
Judges  have  been  understood  to  intimate  a 
doctrine  different  from  what  is  here  assert- 
ed; but  it  will  generally  be  found,  on  an  ex- 
amination of  those  cases,  that  what  is  said 
is  rather  by  way  of  argument  and  illustra- 
tion to  show  the  unreasonableness  of  putting 
upon  Constitutions  such  a  construction  as 
would  permit  legislation  of  the  objectionable 
diaracter  then  in  question,  and  to  induce  a 
more  cautious  and  patient  examination  of  the 
statute,  with  a  view  to  discover  in  it  if  pos- 
sible, some  more  Just  and  reasonable  legisla- 
tive intent,  than  as  laying  down  a  rule  by 
which  courts  would  be  at  liberty  to  limit  ac- 
cording to  their  own  Judgment  and. sense  of 
Justice  and  propriety,  the  extent  of  legisla- 
tive power  in  directions  in  which  the  Con- 


stitution had  imposed  no  restraint'*  On 
page  200  the  same  author  further  says:  "The 
rule  of  law  upon  this  subject  appears  to  be 
that  except  where  the  Constitution  has  im-  ^ 
posed  limits  upon  the  legislative  power,  it 
must  be  considered  as  practically  absolute, 
whether  it  operate  according  to  natural  Jus- 
tice or  not  in  any  particular  case.  The 
courts  are  not  the  guardians  of  the  rights 
of  the  people  of  the  state,  except  as  those 
rights  are  secured  by  some  constitutional 
provision  which  comes  within  the  Judicial 
cognizance.  The  protection  against  unwise 
or  oppressive  legislation,  wltliin  constitution- 
al bounds,  is  by  an  appeal  to  the  Justice  and 
patriotism  of  the  representatives  of  the  peo- 
ple. If  this  fall,  the  people  in  their  sover- 
eign capacity  can  correct  the  evil;  but  courts 
cannot  assume  their  rights.  The  Judiciary 
can  only  arrest  the  execution  of  a  statute 
when  it  conflicts  with  the  Constitution.  It 
cannot  run  a  race  of  opinions  upon  points  of 
right  reason,  and  expediency  with  the  law- 
making power.  Any  legislative  act  which 
does  not  encroach  upon  the  powers  apportion- 
ed to  the  other  departments  of  the  govern- 
ment behig  prima  facie  valid,  must  be  en- 
forced, unless  restrictions  upon  the  legisla- 
tive authority  can  be  pointed  out  in  the  Con- 
stitution, and  the  case  shown  to  come  within 
them.'* 

In  8  Cyc  778,  it  is  said  that  the  generally 
accepted  rule  is  that  the  courts  will  not  de< 
Clare  a  statute  void  merely  because,  In  their 
opinion,  it  is  opposed  to  the  spirit  supposed 
to  pervade  the  Constitution. 

And  in  Calder  v.  Bull,  3  Dall.  386, 1  L.  Ed. 
648,  the  court  said:  "When  Congress  or  a 
State  Legislature  pass  a  law  within  the  gen- 
eral scope  of  their  constitutional  power,  the 
courts  cannot  pronounce  it  void  merely  be- 
cause in  their  Judgment  it  Is  contrary  to  the 
principles  of  natural  Justice,  and  the  great 
weight  of  authority  favors  the  rule  laid  down 
in  this  case." 

Among  the  authorities  relied  on  by  counsel 
for  plaintiff  in  error  as  supporting  the  con- 
tention that  section  3225  of  the  Code  does 
not  meet  the  constitutional  requirement  of 
"due  process  of  law"  is  the  case  of  Pennoyer 
V.  Neff,  95  U.  8.  714,  24  L.  Ed.  566,  but  in 
that  case  the  court  was  dealing  with  foreign, 
and  not  domestic  corporations,  and  neither,  in 
that  case  nor  in  any  other  that  we  have  been 
able  to  find  was  it  held  that  the  Legislature 
has  not  the  right  to  prescribe  a  mode  of 
service  where  the  statute  has  no  extraterri- 
torial effect  On  the  contrary,  the  authori- 
ties are  in  accord  with  what  was  said  by 
this  court  in  Yiolett  v.  Alexandria,  supra, 
that  while  the  Legislature  cannot  dispense 
with  notice  altogether,  it  may  prescribe  the 
kind  of  notice.  With  the  wisdom  of  the  stat- 
ute the  courts  have  nothing  to  do,  and  it  may 
be  that  the  mode  of  service  prescribed  might 
have  been  different  and  for  the  better,  in  that 
it  would  have  been  more  effective  and  better 
calculated  to  arrest  the  attention  of  a  de- 
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f  endant  against  whom  the  Bmnmons  publiah- 
ed  is  directed,  or,  as  in  an  action  against  an 
insurance  company  created  by  the  laws  of 
this  state,  where  the  statute,  although  the 
action  may  be  brought  in  the  county  or  cor- 
poration wherein  the  property  insured  was 
situated  at  the  date  of  the  policy,  or  the  per- 
son whose  life  was  insured  resided  at  the 
date  of  his  death  or  at  the  date  of  the  policy, 
requires  that  process  or  notice  shall  be  direct- 
ed to  the  sheriff  or  sergeant  of  the  county  or 
corporation  wherein  the  chief  office  of  such 
company  is  located.  But  these  are  matters 
for  legislative  consideration,  and  not  for  the 
determination  of  the  courts. 

Constructive  service  of  a  summons  or  a  no- 
tice, as  authorized  by  the  statutes,  has  over 
and  over  been  recognized  as  a  valid  service 
and  a  reasonable  exercise  of  legislative  au- 
thority, and  we  can  see  no  reason  why  the 
mode  of  service  provided  in  section  3225, 
which  was  strictly  followed  in  this  case, 
should  be  regarded  as  either  lacking  "due 
process  of  law"  or  the  reasonable  exercise  of 
legislative  authority. 

We  are  therefore  of  opinion  that  the  judg- 
ment of  the  circuit  court  must  be  affirmed. 

Affirmed* 
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(Supreme  Court  of  Appeals  of  Virginia.     Nov. 
21,  1907.) 

1.  Appeal— Disqualification   of  Judos  — 
Sufficiency  of  Record. 

Code  1904,  {  3049,  provides  that  if  a  judge 
of  any  circuit  or  cHt  court  sliall  consider  it 
improper  for  him  to  decide  any  case  or  preside 
at  any  trial  pending  ttierein,  unless  said  case 
is  removed  as  provided  by  law,  the  fact  shall 
be  entered  of  record  and  certified  by  the  clerk 
to  the  Governor^  who  shall  desi^ate  another 
judge  to  act.  Heldy  that  a  certified  statement 
of  the  clerk,  appended  to  the  transcript  of  the 
record  filed  witn  the  petition  for  an  appeal, 
that  the  fact  that  a  judge  was  disqualified  from 
sitting  was  not  entered  of  record  by  the  clerk 
nor  certified  to  the  Governor,  did  not  make  it 
affirmatively  appear  that  the  disqualification 
was  not  entered  of  record,  since  the  custodian 
of  documents  or  records  cannot  certify  that  a 
specific  document  does  not  exist  in  his  office  or 
that  a  particular  entrv  was  not  made  on  his 
records,  but  he  must  be  sworn  and  examined 
as  any  other  witness. 

2.  Same— Presumptions. 

Where  the  record  does  not  affirmatively 
show  the  contrary,  it  will  be  presumed  that  a 
judge,  authorized  to  sit  under  certain  circum- 
stances in  place  of  a  disqualified  incumbent  of 
a  court  of  general  jurisdiction,  acted  under 
proper  authority  in  so  sitting. 

FBd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Drror,  %  368a] 

&  Wills— Construction— Separate  Clauses. 
The  general  rule  is  that  when  words  of  a 
will,  in  the  first  instance,  distinctly  indicate  an 
intention  to  make  an  absolute  gift,  such  gift 
can  only  be  lessened  by  subsequent  provisions 
equally  clear  and  decisive,  and  where  there  are 
two  apparently  inconsistent  provisions  the  court 
will,  if  possible,  reconcile  them,  and  will  not  dis- 
turb the  first  provision  further  than  necessary 
to  give  effect  to  the  second. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  SS  &S7-989.] 


4.  Saiob. 

A  will  provided !  "The  residue  of  my  prop- 
erty of  every  kind  I  devise  to  my  executor,  to 
be  held  in  trust  for  the  use  and  benefit  of  his 
wife  and  children^  except  his  two  elder  sons. 
The  income  only  of  the  amount  thus  devised 
shall  be  at  the  disposal  during  her  life.  She 
may,  however,  disiwse  of  the  whole  amount  by 
will  to  take  effect  after  her  death,**  etc.  Held, 
that  the  executor's  wife  and  children,  other  than 
the  two  elder  sons,  were  jointly  entitled  to  the 
income  of  the  property  devised  during  the  wife's 
life,  and  that  on  her  failure  to  dispose  of  the 
corpus  by  will  it  would  pass  to  such  children 
and  the  heirs  of  the  wife  jointly. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  H  145^14563 

5.  Trusts— Sale  or  Trust  Estate-Author- 
ity—Leave  OF  Court— Necessity  for  Ob- 
taining— Confirmation  —  Statutory  Pro- 
visions. 

Under  .Code  1904,  %  2616,  providing  that  a 
trustee  who  thinks  that  the  interests  of  the 
beneficiaries  will  be  promoted  by  a  sale  of  the 
estate  may  file  a  bill  in  equity  to  obtain  such 
sale,  etc.,  a  court  having  jurisdiction  to  order  a 
sale  may  confirm  a  sale  made  by  the  fiduciary  ( 
before  suit  is  brought,  provided  It  be  clearly 
shown  as  required  by  section  2G20,  independent 
of  any  admissions  in  the  answers,  that  the  in- 
terests of  the  beneficiaries  will  be  promoted, 
and  the  court  is  of  opinion  that  the  right  €« 
no  person  will  be  violated  thereby. 

TEd.  Note.— For  cases  In  pomt,  see  Cent.  Di«. 
vol.  47,  Trusts,  %  268.] 

6.  Same— Evidence— Affidavits. 

The  rule  that,  in  the  absence  of  a  statute 
authorizing  it,  affidavits  are  not  admissible  to 
establish  the  facts  necessary  to  enable  a  court 
to  enter  a  judgment  or  decree  on  the  merits, 
applies  to  proceedings  under  Code  1904,  {  2616, 
relating  to  sales  of  trust  estates,  etc.,  and  the 
fact  that  a  sale  by  a  trustee  promoted  the  in- 
terests of  the  beneficiaries  cannot  be  shown  by 
affidavits  in  a  suit  to  confirm  the  sale. 

Appeal  from  Circuit  Court,  Albemarle 
County. 

Suit  by  John  M.  White,  trustee,  against 
Mrs.  Lucy  W.  Smith,  W.  Lawrence  Smith, 
and  others.  Decree  for  complainant,  and  de- 
fendants W.  Lawrence  Smith  and  others  ap- 
peal.   Reversed. 

G.  B.  Sinclair  and  O.  W.  Allen,  for  ap- 
pellants. Perkins  ft  Perkins  and  White  & 
Long,  for  appellees. 

BUCHANAN,  J.  The  first  error  assigned 
Is  that  the  court  had  no  jurisdiction  of  the 
case,  because  the  record  shows  that  Judge 
Christian,  of  the  corporation  court  of  the 
city  of  Lynchburg,  who  entered  the  decree 
appealed  from,  had  no  authority  to  sit  in  the 


The  appellee  instituted  this  suit  in  the 
circuit  court  of  Albemarle  county,  of  which 
he  was  judge,  for  the  sale  of  certain  real  es- 
tate which  be  held  in  trust,  and  for  the  con- 
struction of  the  clause  of  the  will  under 
which  be  held  the  trust  estate  sought  to  be 
sold.  By  section  3049  of  the  Code  of  1904 
it  is  provided,  among  other  things,  that  '*if 
the  judge  of  any  circuit  or  city  court  ♦  •  ♦ 
is  so  situated  as  to  render  it  improper  io 
his  judgment  for  him  to  decide  any  case 
or  proceeding,  or  to  preside  at  any  trial, 
civil   or  criminal,   pending   therein,    unless 
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said  cane  or  proceeding  Is  remoyed  as  pro- 
vided by  law»  the  fact  shall  be  entered  of 
record  by  the  clerk  of  said  court,  and  at 
once  certified  by  him  to  the  Gtovemor,  who 
shall  designate  a  Judge  of  some  circuit  court 
OP  of  some  city  court  for  a  city  of  the  first 
class  to  preside  at  the  trial  of  such  cause  or 
hold  such  term." 

Appended  to  the  transcript  of  the  record 
filed  with  the  petition  for  an  appeal  is  a 
certified  statement  of  the  clerk  of  the  court, 
made  at  the  request  of  appellants'  counsel, 
that  the  fact  that  Judge  White  was  disquali- 
fied from  sitting  in  the  cause  was  not  enter- 
ed of  record  by  the  derk  nor  certified  by  him 
to  the  GoTcrnor. 

This  certificate  Is  no  part  of  the  record  in 
the  case.  The  question  of  Judge  Christian's 
right  to  sit  in  the  cause  was  not  raised  in 
the  trial  court,  and,  if  it  had  been,  and  the 
certificate  In  question  had  been  offered  in 
evidence  to  show  that  no  such  entry  had 
been  made,  it  would  not  have  been  admis^ 
Bible,  if  objected  to;  for  by  the  common- law 
rule  (and  that  rule  has  not  been  altered  by 
statute  In  this  state)  the  custodian  of  docu- 
ments or  records  has  no  autliority  to  certify 
that  a  specific  document  does  not  exist  in 
his  office,  OP  that  a  particular  entry  was 
not  made  on  his  records.  He  cannot  estab- 
lish the  nonexistence  of  a  particular  docu- 
ment or  entry  by  a  certificate  to  that  effect, 
but  must  be  sworn  and  examined  as  any 
-other  witness.  8  Wigmore  on  Ev.,  p.  2109, 
I  1678;  Greer  v.  Fergerson,  104  Ga.  552,  SO 
S.  E.  943,  945,  946. 

But  it  is  claimed  that  the  clerk's  certificate 
to  the  copy  of  the  record  accompanying  the 
petition  for  appeal— that  it  "is  a  true  and 
correct  transcript  and  copy  of  all  papers, 
evidence,  certificates,  orders,  and  decrees  as 
appear  of  record  in  my  office"  in  the  cause 
-Hshows  that  no  entry  had  been  made  of  the 
fact  that  Judge  White  was  so  situated  that 
it  was  improper  for  him  to  sit  in  the  case. 

The  entry  which  the  statute  required  the 
derk  to  make  was  not  an  order  or  decree  id 
the  case,  but  was  a  mere  statement  of  fact 
which  he  was  required  to  enter  of  record. 
It  does  not,  therefore,  affirmatively  appear 
from  the  record  that  the  fact  of  Judge 
White's  disqualification  to  sit  in  the  case  was 
not  entered  of  record  as  required  by  the 
statute. 

The  circuit  court  of  Albemarle  county  be- 
ing a  court  of  general  jurisdiction,  having 
jurisdiction  both  of  the  subject-matter  and 
the  parties  in  this  case,  and  the  judge  of 
another  drcult  or  of  a  dty  court  of  the  first 
dasB  being  authorized  to  sit  in  place  of  the 
disqualified  hicumbent  under  certain  circum- 
stances. It  will  be  presumed  that  Judge 
Christian  in  sitting  in  the  cause  acted  under 
proper  authority;  the  contrary  not  affirma- 
tively appearing  from  the  record.  There  is 
some  conflict  in  the  authorities  upon  this 
point,  but  the  weight  of  authority  and  the 
better  reason  Is  in  favor  of  the  view  here 
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taken.  See  23  Cyc.  562,  and  cases  dted  in 
notes  4  and  5;  People  v.  Ah  Lee  Doon,  97 
Cal.  171,  31  Pac.  933;  Riggs  v.  Owen,  120 
Mo.  176,  25  S.  W.  356;  State  v.  Newman,  49 
W.  Va.  724,  39  S.  E.  655;  Littleton  v.  Smith. 
119  Ind.  230,  21  N.  B.  886;  Forrer  v.  Coffman, 
23  Orat.  871;  Galpin  v.  Page,  18  Wall.  (U. 
S.)  350,  21  L.  Ed.  959. 

The  case  of  Gresham  v.  Ewell,  Judge,  86 
Va.  1,  6  S.  E.  700,  is  relied  on  by  the  appel- 
lants as  sustaining  their  contention;  but 
as  we  understand  that  case  it  does  not  do  so. 
In  that  case  it  was  conceded  that  the  fact 
of  the  disqualified  judge's  inability  to  sit  in 
the  case  was  not  entered  of  record  as  re- 
quired by  the  statute,  so  that  it  affirmatively 
appeared  in  the  view  of  the  majority  (tw* 
Judges  out  of  a  court  of  three)  that  the  visit- 
ing judge  was  without  authority  to  enter  the 
judgment  complained  of;  and  this  was  the 
ground  of  their  dedsion  as  we  construe  it 

One  of  the  objects  of  this  suit  was  to  ob- 
tain a  construction  of  the  fourteenth  clause 
of  the  will  of  Dr.  Cabell.  That  clause  is  as 
follows:  "The  residue  of  my  property  of 
every  kind  I  devise  to  my  executor,  to  be 
held  in  trust  for  the  use  and  benefit  of  his 
wife  and  clfildren,  except  his  two  elder  sons. 
The  income  only  of  the  amount  thus  devised 
shall  be  at  the  disposal  during  her  life.  She 
may,  however,  dispose  of  the  whole  amount 
by  will  to  take  effect  after  her  death,  in  the 
arrangement  of  which  I  desire  her  to  take 
the  advice  of  her  husband." 

If  the  testator  had  stopped  at  the  end  of 
the  first  sentence  of  that  clause,  and  it  con- 
stituted all  that  related  to  the  gift,  it  could 
not  be  doubted  that  under  the  decision  of 
Fltzpatrlck  v.  Fitzpatrick,  100  Va.  552,  42  a 
E.  306,  93  Am.  St.  Rep.  976,  and  the  author- 
ities there  cited,  that  the  wife  and  children, 
except  the  two  elder  sons,  would  take  a  joint 
fee-simple  estate  in  equity  In  the  property 
devised.  In  the  case  of  Fitzpatrick  v.  Fltz- 
patrlck the  gift  was  to  the  wife  and  chil- 
dren, whilst  in  this  the  gift  is  to  the  execu- 
tor to  be  held  in  trust  for  the  benefit  of  his 
wife  and  children.  But  the  mere  fact  that 
the  property  is  to  be  held  in  trust  does  not 
change  the  rights  of  the  donees,  except  to 
make  it  an  equitable  Instead  of  a  legal  es- 
tate. That  it  was  the  intention  of  the  testa- 
tor that  the  children  should  take  an  Interest 
in  the  gift,  as  well  as  the  mother,  is  empha- 
sized by  the  exclusion  of  the  executor's  two 
elder  sons,  who  had  been  provided  for  in 
other  clauses  of  the  will.  If  the  mention  of 
the  children  was  merely  to  show  the  motive 
for  the  gift  to  the  wife,  as  must  be  held  if 
the  children  are  excluded,  there  was  no  ne- 
cessity for  providing  that  the  two  elder  sons 
should  take  nothing  under  that  clause,  be- 
cause in  that  view  none  of  the  children  would 
take  anything. 

The  Interest  or  estate  which  would  pass 
by  the  first  sentence  of  the  clause,  if  it  stood 
alone,  is  changed  or  modified  in  two  particu- 
lars by  the  residue  of  the  clause:    First,  that 
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the  income  only  of  the  deylsed  property  can 
be  used  during  the  life  of  the  wife;  and, 
second,  that  the  wife  shall  have  power  to  dis- 
pose of  the  whole  corpus  by  will. 

It  is  contended  on  the  one  side,  and  the 
circuit  court  held,  that  the  wife  alone  was 
entitled  to  the  income  of  the  property  during 
her  life.  The  language  limiting  the  right  to 
the  use  of  the  property  during  that  time  is 
as  follows:  **The  income  only  of  the  amount 
thus  devised  shall  be  at  the  disposal  during 
her  life." 

There  is  nothing  in  the  language  quoted 
which  gives  the  wife  the  exclusive  right  to 
the  Income;  neither  is  such  right  to  be  gath- 
ered from  the  context  The  word  "the"  be- 
fore the  word  **dlsposar'  may  be  construed  to 
mean  "their"  with  as  much,  if  not  more,  rea- 
son as  to  mean  "her."  The  most  that  can 
be  said  is  that  the  language  of  that  sentence 
is  ambiguous. 

The  general  rule  is  that  when  words  of 
a  will,  in  the  first  instance,  distinctly  indi- 
cate an  intention  to  make  an  absolute  gift, 
such  gift  is  not  to  be  lessened  or  cut  down 
|>y  subsequent  provisions  which  are  not 
equally  as  clear  and  decisive  as  the  terms  by 
which  it  was  created,  and  that,  where  thei^e 
are  two  apparently  Inconsistent  and  repug- 
nant provisions  in  a  will,  the  court  will,  as 
far  as  possible,  reconcile  them,  and  in  so 
doing  will  endeavor  not  to  disturb  the  first 
provision  further  than  is  absolutely  neces- 
sary to  give  effect  to  the  second.  Gaskins  v. 
Hunton.  92  Va.  528,  23  S.  E.  885,  and  cases 
cited;  Hooe  v.  Hooe,  13  Grat  245,  251,  252, 
and  cases  cited. 

Applying  these  principles  of  construction  to 
the  clause  under  consideration,  we  are  of 
opinion  that  the  wife  and  the  executor's 
children  other  than  the  two  elder  sons  are 
Jointly  entitled  to  the  income  of  the  property 
devised  during  her  life,  and,  in  the  event  the 
wife  does  not  dispose  of  the  corpus  by  will, 
then  it  will  pass  to  the  said  children  and  the 
heirs  of  the  wife  Jointly. 

We  are  of  opinion,  therefore,  that  the  cir- 
cuit court  erred  in  the  construction  It  placed 
upon  the  will. 

Amongst  the  property  passing  under  that 
provision  was  an  Interest  in  a  tract  of  land 
known  as  "Morven,"  which  contained  some- 
thing over  1,000  acres.  Some  time  after  the 
death  of  Dr.  Cabell,  Edward  B.  Smith,  his 
executor,  died,  owning  the  remainder  of  that 
tract,  which  passed  according  to  the  law  of 
descents  to  his  wife  and  children.  By  a  sub- 
sequent family  .arrangement  that  Interest 
was  conveyed  to  his  executors,  to  be  held 
by  them  in  the  same  manner  and  upon  the 
same  terms  as  the  property  which  passed  by 
the  fourteenth  clause  of  Dr.  Cabeirs  will, 
of  which  they  were  also  the  trustees.  The 
complainant,  Judge  White,  as  substituted 
trustee,  instituted  this  suit,  under  the  pro- 
visions of  section  2616  of  the  Code  of  1904, 
to  have  confirmed  a  sale  of  that  tract  of 
land  which  he  had  made  upon  the  condition 


that  it  met  with  the  approval  of  the  circuit 
court  of  Albemarle  county.  The  widow  of 
E.  B.  Smith,  deceased,  her  living  children, 
the  child  of  a  deceased  child,  and  the  heirs 
of  Dr.  Cabell,  among  others,  were  made  par- 
ties to  the  bill 

There  was  a  demurrer  in  writing  to  the 
bill,  In  which  two  grounds  were  stated — one 
because  the  bill  did  not  state  all  the  estate 
real  and  personal  held  in  trust  The  bill  was 
amended  in  this  respect  The  other  ground 
of  demurrer  was  that  the  statute  (section 
2616  of  the  Code  of  1904)  under  which  the 
trustee  was  proceeding  did  not  authorize  a 
conditional  sale  of  the  trust  property  and  a 
subsequent  approval  and  confirmation  by  the 
court,  but  required  that  the  trustee  should 
first  apply  to  the  court  for  authority  to  sell. 

The  statute  has  been  generally  construed 
by  the  circuit  courts  as  authorizing  the  court 
which  has  Jurisdiction  to  order  a  sale  to  ap- 
prove and  confirm  a  sale  made  by  the  fidu- 
ciary before  suit  is  brought  subject  to  the 
court's  approval  and  confirmation,  provided 
"it  be  clearly  shown,  independently  of  any 
admissions  In  the  answers,  that  the  Interests 
of  the  Infant  Insane  person  or  beneficiaries 
in  the  trust,  as  the  case  may  be,  will  be  pro- 
moted, and  the  court  is  of  opinion  that  the 
right  of  no  person  will  be  violated  thereby, 
•  •  •  "  as  required  by  section  2620  of  the 
Code  of  1904.  This  practice  has,  we  think, 
been  beneficial  to  those  In  whose  interest 
and  for  whose  protection  the  statute  was  en- 
acted, and  is  Justified  by  the  decisions  of  this 
court  and  the  decided  disposition  It  has 
shown  to  adopt  the  liberal  rather  than  the 
strict  rule  of  construction  in  interpreting  the 
scope  of  a  statute  which  it  has  held  to  be 
remedial  in  its  nature.  Faulkner  v.  Davis, 
18  Grat  651,  669,  98  Am.  Dec.  698. 

In  1823,  in  the  case  of  Garland  v.  Loving, 
1  Rand.  396,  where  a  sale  of  lands  in  which 
infants  were  interested  has  been  made  con- 
ditionally, a  suit  was  instituted  to  have  the 
contract  ratified  and  the  proceeds  applied  un- 
der the  direction  of  a  court  of  chancery  to 
the  objects  of  the  trust,  if  it  could  be  done, 
this  court  said:  **The  court  Is  further  of 
opinion  that,  unless  the  chancellor  [who  bad 
dismissed  the  bill]  shall  be  satisfied  [when 
the  case  goes  back]  that  it  is  necessary  to 
appoint  another  guardian  ad  litem,  or  to  take 
other  steps  to  satisfy  himself  that  the  In- 
terests of  the  Infants  manifestly  require  a 
sale  of  the  estate,  as  aforesaid,  or  should  ul- 
timately be  so  satisfied,  it  will  be  competent 
for  him.  Instead  of  directing  a  sale  by  his 
decree  aforesaid,  to  confirm  that  already 
made  to  Nathan  Loftus,  under  the  terms  and 
conditions  aforesaid,  provided  he  Is  willing 
to  abide  thereby,  and  James  Lowry  and 
Nancy  his  wife  are  also  willing  to  unite  In 
the  conveyance  and  to  invest  and  secure  the 
proceeds  as  aforesaid  in  the  same  manner  as 
if  such  sale  had  originally  been  made  in  pur- 
suance of  a  decree  of  the  court" 

In  Palmer  v.  Garland's  Committee,  81  Va, 
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444,  where  the  committee  of  a  Imiatlc  filed 
his  bill  under  the  statute  to  have  the  court* b 
approval  and  confirmation  of  certain  offers 
to  purchase  the  lunatlc*s  land,  it  was  held 
that  the  court  had  authority  under  the  stat- 
ute in  question  to  approve  and  confirm  the 
proposed  sales,  where  it  appeared  that  the  in- 
terests of  the  lunatic  would  be  promoted  and 
the  rights  of  no  one  would  be  violated  by 
such  sales. 

Whilst  in  a  proceeding  under  the  statute  a 
conditional  sale  made  before  suit  brought 
may  be  approved  and  confirmed  by  the  court, 
as  well  as  a  sale  directed,  in  either  case,  how- 
ever, it  must  be  clearly  shown  as  a  condition 
precedent  to  such  confirmation  or  order  of 
sale,  independently  of  any  admissions  in  the 
answers,  that  the  interests  of  the  infants,  in- 
sane persons,  or  beneficiaries  in  the  trust,  as 
the  case  may  be,  will  be  promoted  thereby. 

The  complainant  proved  that  he  had  made 
the  conditional  sale  at  the  request,  or  with 
the  consent,  of  several  of  the  beneficiaries  un- 
der the  trust,  including  the  widow  of  B.  B. 
Smitl^f  deceased,  and  introduced  documen- 
tary evidence  and  took  the  depositions  of  a 
number  of  witnesses  and  the  affidavits  of 
three  persons  to  show  that  the  conditional 
sale  was  for  an  adequate  price,  and  would 
promote  the  interests  of  the  beneficiaries.  On 
the  other  hand,  Mrs.  Smith  filed  an  answer 
in  which,  while  admitting  that  the  condi- 
tional sale  had  been  made  with  her  consent 
and  approval,  she  alleged  that  it  was  a  mis- 
take, and  opposed  its  confirmation.  Other 
beneficiaries  filed  answers,  also,  In  which 
they  opposed  the  confirmation  of  the  sale. 
They  also  took  depositions  of  an  equal  or 
greater  number  of  witnesses  to  show  that  the 
consideration  at  which  the  sale  was  made 
was  less  than  its  real  value,  and  that  the  in- 
terests of  the  beneficiaries  would  not  be  pro- 
moted by  its  confirmation.  The  testimony  is 
very  confiicting,  and  the  record,  excluding 
the  affidavits  filed  by  the  complainant  which 
were  objected  to,  does  not  clearly  show  that 
the  price  was  adequate  or  that  the  interests 
of  the  beneficiaries  would  be  promoted  by  the 
sale.  The  affidavits  were  ex  parte,  taken 
without  notice,  and  filed  on  the  day  the  case 
was  submitted  to  the  court  for  decision. 

While  affidavits  are  admissible  upon  the 
question  of  the  confirmation  of  an  ordinary 
sale  made  under  a  decree  of  court  and  re- 
ported to  it  for  confirmation  (Robertson  v. 
Smith,  94  Va.  250,  26  S.  E.  570,  64  Am.  St 
Rep.  723),  they  are  admitted  largely  upon  the 
ground  that  courts  in  such  cases  must  be 
able  to  act  in  a  summary  manner,  and  to 
avoid  the  delay  which  would  result  if  dep- 
ositions had  to  be  taken  (Savery  v.  Sypher, 
6  Wall.  [U.  a]  157,  159.  160,  18  L.  Ed.  822). 
But  the  reason  for  that  practice  has  no  ap- 
plication to  a  case  in  which  the  court  has 
never  considered  or  determined  the  propriety 
of  a  sale  under  section  2616  of  the  Code  of 
1904. 


As  a  general  rule,  in  the  absence  of  a  stat- 
ute authorizing  it,  affidavits  are  not  admissi- 
ble to  establish  the  facts  necessary  to  enable 
a  court  to  enter  a  Judgment  or  decree  upon 
the  merits  of  any  case;  and  especially  is  this 
so  in  proceedings  under  section  2616  of  the 
Code  of  1904,  which  involve  the  rights  and 
interests  of  persons  laboring  as  a  rule  under 
some  disability. 

We  are  of  opinion,  therefore,  that  the  cir- 
cuit court  erred  in  approving  and  confirming 
the  conditional  sale  made  by  the  complainant 
trustee,  since  it  did  not  clearly  appear  that 
the  interests  of  the  beneficiaries  under  the 
trust  would  be  promoted  thereby. 

The  decree  appealed  from  will  be  reversed, 
and  this  court  will  enter  such  decree  in  the 
cause  as  the  circuit  court  ought  to  have  en- 
tered, construing  the  fourteenth  clause  of  Dr. 
Cabell's  will,  and  will  remand  the  cause  to 
the  circuit  court,  in  order  that  the  parties 
may  take  further  evidence,  if  they  be  so  ad- 
vised, as  to  the  propriety  of  confirming  the 
«ale  or  of  selling  the  lands  in  the  bill  and 
proceedings  mentioned. 

Reversed. 

KMTH,  P.,  and  OARDWELb,  J.,  absent 


(107  Va.  4«5) 
MERRTHAN  et  al.  v.  HOOVER, 
(Sapreme  Court  of  Appeals  of  Virginia.    Nov. 
21,  1907.) 

1.  Etectment  —  Outstanding  Title  — Inva- 
lidity—Evidence. 

Code  Va.  1904,  §  2725,  provides  that  no  per- 
son shall  bring  ejectment  unless  be  has  a  sub- 
sisting interest  in  the  premises  claimed  and 
right  to  recover  the  same  or  the  i)os8ession 
thereof,  or  some  share,  interest,  or  portion  there- 
of. Held,  that  where  there  was  an  outstanding 
title  in  another  when  plaintiff  brought  eject- 
ment, which  continued  for  10  years  after  the 
suit  was  be^un,  and  until  a  few  months  before 
the  trial,  evidence  was  inadmissible  to  show  that 
after  such  period  such  outstanding  title  had  been 
adjudged  ineffective  as  against  plaintiff,  under 
the  rule  that  plaintiff  in  ejectment  must  recover 
on  the  strength  of  his  own  title  as  it  existed 
when  the  suit  was  commenced. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Ejectment,  S  28.] 

2.  Same— Subsisting  Interest. 

Where  P.  and  wife,  under  whom  plaintiff 
claimed  part  of  the  lands  in  controversy,  had 
executed  a  deed  purporting  to  convey  the  fee  to 
a  corporation,  which  deed  was  duly  recorded, 
it  disrupted  plaintiff's  paper  title,  and,  being 
outstanding  and  uncanceled  at  the  time  plain- 
tiff sued  in  ejectment,  constituted  a  defense. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Di{?. 
vol.  17,  Ejectment,  §{  1^-21.] 

3.  Tknanct  in  CoMicoN  —  Advebse  Posses- 
sion. 

In  ejectment,  a  charge,  requested  by  plaintiffr 
that  if  the  adverse  possession  claimed  by  defend- 
ant was  interruptea  at  any  time  from  the  death 
of  C,  and  if  G.'s  heirs  had  been  under  disa- 
bilities since  that  date,  then  there  could  have 
been  no  new  adverse  possession  as  against  them, 
and  therefore  *'no  adverse  possession  as  against 
the  other  parties  in  interest,  their  co-tenants." 
was  properly  modified  by  striking  the  clause 
qnotea;  the  rule  being  that  eadi  tenant  in  com- 
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mon  is  entitled  to  sue  according  to  his  own  ca- 
pacity, regardless  of  disabilities  of  others. 
4.  Writ   op   Ebbob  —  Refusal   of  Instbito- 

TION&— Pbejudicb. 

Where  the  court  correctly  charged  on  ad- 
verse possession,  giving  the  general  principles  of 
law  and  leaving  their  application  to  the  jury, 
plaintiffs  were  not  prejudiced  by  the  refusal  of 
an  instruction  attempting  to  summarize  the 
facts  proved,  and  charging  that  on  those  facts, 
if  believed,  adverse  possession  was  not  proved. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  <  4229 ;  vol.  46,  Trial, 
H  651-659.] 
5b  Ejecjtmbnt  —  Location  op  Land  — Jubis- 

DICTION. 

In  ejectment,  a  request  to  charge  that  if 
part  of  the  land  in  controversy  was  in  West 
Virginia,  and  had  been  forfeited  to  that  state 
for  taxes,  defendant  could  not  acquire  adverse 
possession  thereof  while  it  belonged  to  the  state, 
and  his  inclosure  of  such  land  with  land  in  Vir- 
ginia could  not  constitute  adverse  possession  of 
the  Virginia  land,  was  properly  refused,  the 
Virginia  court  being  without  jurisdiction  of  the 
West  Virginia  lands,  and  the  forfeiture  thereof, 
if  any,  being  ineffective  against  defendant's  ad- 
verse possession  of  lands  in  Virginia. 

6.   WBIT  op  EBBOB^lNSTBUOTIONa— RETUSAI/— * 

Pbejudice 

Plaintiffs,  In  ejectment,  requested  an  in- 
struction that  if  a  certain  survey  including  the 
land  in  controversy  was  assessed  in  the  name 
of  plaintiffs'  grantor  and  sold  in  1886  for  unpaid 
taxes  and  was  bought  in  by  the  State  Auditor, 
and  the  land  remained  unredeemed  until  1900, 
then  the  period  from  the  date  of  sale  to  the  in- 
stitution of  the  suit  should  not  be  included  in 
the  period  of  defendant's  adverse  possession. 
Held,  that  the  refusal  thereof  was  not  prejudi- 
cial to  plaintiffs,  since  if  the  title  was  outstand- 
ing in  the  commonwealth,  and  was  not  restored 
to  plaintiffi'  until  after  the  commencement  of 
the  suit,  they  could  not  recover;  the  redemption 
in  1900  being  after  the  suit  was  commenced,  and 
the  outstanding  title  at  the  commencement  of 
the  scit  being  fatal  to  plaintiffs'  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  f  4229.] 

Error  to  Circuit  Court,  Rockingham  County. 

Ejectment  by  Mary  C.  Merryman  and  oth- 
ers against  Isaac  Hoover.  From  «  judgment 
for  defendant,^  plaintiffs  bring  error.  Af- 
firmed. 

The  following  are  the  instructions  referred 
to  in  the  opinion: 

"(4)  The  court  further  Instructs  the  jury 
that  If  they  believe  from  the  eviAnce  that 
the  adverse  possession  claimed  by  the  de- 
fendant was  broken  and  interrupted  at  any 
time  after  the  month  of  October,  1880,  the 
date  of  the  death  of  Edward  Nicholas  Clop- 
per,  and  if  they  further  believe  from  the  evi- 
dence that  the  heirs  at  law  of  the  said  Ed- 
ward Nicholas  Clopper  have  been  under  dis- 
abilities since  the  said  date,  then  there  can 
be  no  new  adverse  possession  as  against  them, 
and,  there  being  no  adverse  possession  as 
against  them,  there  can  be  no  exclusive  and 
adverse  possession  as  against  the  other 
parties  in  interest,  their  co-tenants,  and  they 
must  find  for  the  plaintiffs. 

"(5)  The  court  further  Instructs  the  jury 
that  if  they  believe  from  the  evidence  that 
the  lands  In  controversy  have  been  used  for 
15  years  prior  to  the  institution  of  this  suit 


for  the  grazing  of  live  stock  upon  it,  that  It 
is  not  inclosed  by  a  permanent  and  substan- 
tial fence,  and  that  those  who  have  lived 
upon  It  In  a  great  many  cases  have  not 
remained  upon  it  during  the  winter  seasons, 
but  that  the  premises  have  been  frequently 
left  vacant  from  the  fall  of  the  year  unto 
the  spring  of  the  year  following,  and,  more- 
over, that  in  one  or  more  years  the  land 
was  not  occupied  in  the  summer,  except  in 
the  grazing  of  cattle,  during  the  pasture 
season,  then  such  use  of  said  lands  was 
not  continuous,  actual  adverse  possession, 
even  though  cabins  or  houses  were  built  upon 
the  property,  and  If  they  further  believe 
from  the  evidence  this  is  the  only  adverse 
possession  proven,  they  must  find  for  the 
plaintiffs. 

"(C)  The  court  further  instructs  the  Jury 
that  if  they  believe  from  the  evidence  that 
the  Kelster  and  the  three  Camphor  tracts 
of  land  lie  on  the  top  of  the  Shenandoah 
Mountain,  and  that  part  of  the  said  several 
tracts  of  land  lie  on  the  West  Virginia  side 
<ind  part  on  the  Virginia  side,  as  shown  by 
the  black  lines  on  the  plats  made  by  Jasper 
Hawse,  the  surveyor,  filed  with  his  report 
of  survey,  and  that'  the  title  under  which  the 
defendant  claims  said  tracts  of  land  was 
forfeited  on  the  West  Virginia  side  by  fail- 
ure to  enter  said  tracts  of  land  upon  the 
land  assessment  books  of  Pendleton  county, 
in  the  state  of  West  Virginia,  for  the  years 
1869  and  1874,  and  some  years  thereafter, 
and  that  said  tracts  of  land  were  sold  by  the 
commissioner  of  school  lands  for  the  comity 
of  Pendleton,  <and  the  title  vested  in.  others 
on  April  13,  in  the  year  1887,  they  are  fur- 
ther instructed  that  no  adverse  possession 
of  such  parts  of  said  tracts  of  land  lying  on 
the  West  Virginia  side  can  be  claimed  as 
against  the  state  of  West  Virginia,  so  that 
the  defendant  could  only  plead  adverse  pos- 
session to  such  parts  of  said  tracts  of  land, 
since  the  date  of  said  sale. 

"And  if  they  further  believe  from  the 
evidence  that  the  inclosure  under  which  the 
defendant  claims  actual  possession  of  said 
tract  of  land  included  within  it  those  parts 
of  said  liind  which  lie  in  the  state  of  West 
Virginia,  and  which  are  forfeited  as  afore- 
said, then  the  possession  of  the  remainder 
of  said  tracts  of  land  was  not  exclusive,  and 
could  not  be  availed  of  by  the  defendant 
during  that  period,  as  adverse  possession  of 
the  parts  of  said  land  lying  In  the  state  of 
Virginia. 

"(7)  The  court  further  instructs  the  jury 
that  If  they  believe  from  the  evidence  that 
the  tract  of  land,  known  as  the  'Chambers 
&  Clopper  survey,'  which  Includes  the  tracts 
of  land  In  controversy  in  this  cause,  was  as- 
sessed upon  the  land  books  of  Rockingham 
county,  In  the  name  of  James  B.  Price,  and 
that  said  tract  of  land  was  sold  in  the  year 
1886  for  the  taxes  of  1876  to  1883,  and  was 
bought  by  the  Auditor  of  the  state  of  Vir- 
ginia for  the  benefit  of  the  state,  coimty. 
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and  district,  and  that  said  tract  of  land 
remained  unredeemed  until  the  28th  day  of 
April,  1900,  then  they  are  further  Instruct- 
ed that  the  period  from  the  date  of  said 
sale  to  the  auditor  as  aforesaid  to  the  time 
of  the  institution  of  this  suit  must  not  be  in- 
cluded In  the  period  of  15  years,  during  which 
the  defendant  must  show  adverse  possession 
in  order  to  claim  title  by  such  possession  to 
any  part  of  the  said  tract  of  land." 

The  court  granted  instructions  Nos.  1,  2, 
and  3  as  prayed  for,  but  modified  instruc- 
tion No.  4  by  erasing  therefrom  the  words: 

"And,  there  being  no  adverse  possession  as 
against  them,  there  can  be  no  exclusive  and 
adverse  possession  as  against  the  other  par- 
ties In  interest,  their  co-tenants,  and  they 
must  find  for  the  plaintiffs." 

And  then  granted  said  instruction  No.  4, 
and  rejected  in  toto  instructions  Nos.  5,  6,  7 
and& 

John  B.  Roller  a^d  Sipe  &  Harris,  for 
plaintifTs  in  error.  Ck>nrad  &  Ck>nrad,  for 
defendant  in  error.    . 

KEITH,  P.  Mary  G.  Merryman  and  oth- 
ers filed  their  declaration  in  ejectment  at 
August  rules,  1805,  in  the  chrcuit  court  of  the 
county  of  Rockingham,  against  Isaac  Hoover, 
to  recover  certain  real  estate  therein  describ- 
ed. Hoover  appeared  and  disclaimed  title 
and  Interest  as  to  certain  parts  of  the  land 
demanded,  and  as  to  the  residue  pleaded  not 
guilty.  The  Jury  sworn  in  the  case  on  the 
4th  of  October,  1905,  found  a  verdict  for  the 
defendant,  upon  which  Judgment  was  en- 
tered, and  the  plaintiffs  procured  a  writ  of 
error  from  this  court,  in  their  petition  as- 
signing as  errors  committed  by  the  trial 
court: 

First  That,  after  the  plaintiffs  had  Intro- 
duced their  evidence  of  title  to  the  lands 
In  controversy,  the  defendant  offered  a  deed 
from  James  B.  Price,  under  whom  plaintiffs 
claim  In  part  to  the  Rawley  Iron  &,  Coal 
Company,  bearing  date  the  14th  day  of  June, 
1883,  and  duly  admitted  to  record  in  the 
clerk's  oflQce  of  Rockingham  county  on  the 
18th  day  of  June  of  the  same  year,  which 
purported  to  convey  the  land  in  dispute  In 
fee  simple;  it  being  Intended  by  the  defend- 
ant, by  the  introduction  of  this  deed,  to 
show  that.  In  so  far  as  they  claimed  under 
James  B.  Price  and  his  heirs,  there  was  such 
an  outstanding  title  in  another  as  defeated 
the  right  of  plaintiffs  to  recover. 

In  order  to  meet  this  contention,  the  plain- 
tiffs offered  in  evidence  the  record  of  the 
chancery  cause  entitled  Price,  etc.,  v.  Rawley 
Iron  &  Coal  Company,  including  the  final 
decree  therein,  entered  on  the  6th  day  of 
Jane,  1906,  before  the  trial  of  the  ejectment 
•alt,  holding  that  the  deed  of  the  14th  day 
of  June,  1883,  and  the  deed  of  trust  executed 
by  the  Rawley  Iron  ft  Coal  Company  con- 
temporaneously therewith  on  the  lands  in 
controversy,   constituted   no   blot   upon   the 


title  of  those  claiming  under  James  B.  Price 
and  the  heirs  at  law  of  Nicholas  Clopper, 
deceased,  and  no  impediment  to  the  asser- 
tion of  their  title.  To  the  introduction  of 
this  record  the  defendant  objected,  on  the 
ground  that  all  that  was  necessary  to  defeat 
the  action  of  the  plaintiffs  was  for  the  de- 
fendant to  show  that  such  outstanding  title 
existed  at  the  date  of  the  commencement  of 
said  action,  to  wit,  on  the  13th  day  of  Au- 
gust, 1895;  and  inasmuch  as  the  deed  of 
June  14,  1883,  was  duly  admitted  to  record 
on  the  18th  day  of  June,  1883,  and  there  had 
been  no  reconveyance  of  the  land  to  tlie 
plaintiffs,  or  those  under  whom  they  claim, 
before  the  13th  day  of  August,  1895,  sucb 
outstanding  title  at  the  time  the  suit  was 
brought  was  conclusive  of  the  right  of  the 
plaintiffs,  and  it  was  not  competent  for  them 
to  show  that  the  iiUeged  outstanding  title 
had  been  divested  in  any  way,  or  that  the 
plaintiffs;  or  those  under  whom  they  claim- 
ed, had  been  reinvested  with  title  to  the  land 
In  controversy  subsequent  to  the  date  of  the 
Institution  of  the  suit.  This  objection  was 
sustained  by  the  circuit  court,  which  refused 
to  permit  the  record  in  the  chanliery  cause 
to  be  offered  In  evidence. 

The  precise  contention  of  plaintiffs  in  er- 
ror upon  this  point  is  that  while  it  is  true 
that  a  plaintiff  in  ejectment  must  recover 
upon  the  strength  of  his  own  title,  and  not 
upon  the  weakness  of  that  of  his  adversary, 
and  that  an  outstanding  title  in  another  may 
be  shown  in  order  to  defeat  the  plaintiff's 
right  of  action,  such  outstanding  title  must 
be  a  present  outstanding,  operative,  and 
available  legal  title  on  which  the  owner  can 
recover  against  either  of  the  contending  par- 
ties if  asserting  it  by  action. 

Section  2725  of  the  Code  of  1904,  treating 
of  actions  in  ejectment,  says:  **No  person 
shall  bring  such  action  unless  he  has  at  the 
time  of  commencing  It  a  subsisting  Interest 
In  the  premises  claimed,  and  a  right  to  re* 
cover  the  same,  or  to  recover  the  possession 
thereof,  or  some  share^  interest  or  portion 
thereof." 

It  would  seem  that  this  section  is  conclu- 
sive ;  but  we  will  supplement  It  by  the  addi- 
tion of  adjudicated  cases. 

In  Suttle  V.  R.  F.  &  P.  R.  Co.,  76  Va.  284, 
Judge  Staples,  speaking  for  the  court  said: 
**The  doctrine  generally  understood  in  Vir- 
ginia is  that  in  ejectmenjt  the  plaintiff  must 
show  a  legal  title  in  himself,  and  a  present 
right  of  possession  under  it  at  the  time  of 
the  commencement  of  the  action.  To  this 
doctrine  some  exceptions  exist;  for  instance, 
one  in  peaceable  possession,  and  ousted  by  a 
stranger  without  title,  may  recover  in  eject- 
ment on  the  strength  of  his  mere  previous 
possession ;  and  a  tenant  is  estopped  to  deny 
the  title  of  his  landlord." 

None  of  the  exceptions,  however,  exist  In 
this  case,  and  need  not  be  considered. 

In  Warvelle  on  Ejectment,  at  section  228, 
it  is  said*    *'The  same  principle,  which,  im- 
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der  the  old  practice,  when  the  names  of 
flctitiouB  parties  were  used,  prevented  a*  re- 
covery by  the  plaintiff  unless  he  showed  him- 
self entitled  to  the  possession  at  the  time  of 
the  demise  laid  In  the  declaration,  has  re- 
mained practically  unchanged  through  all 
the  mutations  to  which  the  action  has  been 
subjected.  The  plaintiff  must  recover,  if 
at  all,  upon  his  legal  title  as  it  stood  at  the 
commencement  of  the  suit,  or,  as  stated  by 
many  of  the  authorities,  at  the  time  alleged 
in  the  declaration  that  he  had  title;  and  It 
has  been  held  in  some  cases  that  where  the 
title  displayed  in  evidence  is  shown  to  have 
accrued  after  such  time,  even  though  before 
the  commencement  of  the  suit,  he  cannot  re- 
cover. The  general  rule,  however,  is  as  first 
stated,  and  under  this  rule,  if  the  plaintiff 
Is  without  legal  title  at  the  time  of  commence- 
ment of  his  suit,  be  cannot  recover,  notwith- 
standing he  may  have  had  an  equity  which 
ripened  into  a  legal  title  after  the  suit  was 
brought  He  must  recover,  if  at  all,  upon 
his  title  as  it  existed  at  the  institution  of  his 
suit,  and,  even  though  he  has  the  legal  title, 
yet  if  at  the  time  suit  was  commenced  his 
right  of  possession  was  Intercepted  for  any 
valid  cause,  he  cannot  recover,  even  though 
such  intercepting  cause  Is  subsequently  re- 
moved.'' Numerous  authorities  are  cited  in 
the  note  to  this  section  which  fully  sustain 
the  text 

To  the  same  effect  is  Newell  on  Eject- 
ment, p.  360,  S  7. 

In  Tyler  on  Ejectment,  p.  75,  It  is  said 
that  **the  rule  at  common  law,  and  in  all  of 
the  states  which  have  preserved  the  distinc- 
tion between  legal  and  equitable  titles  to  land, 
is  that  the  plaintiff  in  ejectment  must  show 
a  legal  title  in  himself  to  the  land  he  claims, 
and  the  right  of  possession  under  it,  at  the 
time  of  the  demise  laid  in  the  declaration, 
and  at  the  time  of  the  trial.  He  cannot  sup- 
port the  action  upon  an  equitable  title,  how- 
ever clear  and  indisputable  it  may  be,  but 
must  seek  his  remedy  in  chancery."  There 
are  cases  which  hold  that  after  the  purpose 
of  a  trust  deed  has  been  satisfied  the  cestui 
que  trust  may  maintain  ejectment  upon  a 
demise  in  his  own  name,  although  the  legal 
estate  is  still  in  the  trustee.  Hopkins  v. 
Ward,  6  Munf.  88.  But,  without  expressing 
any  opinion  upon  that  line  of  decisions.  It  is 
sufficient  to  say  that  the  case  before  us  is 
not  within  them,  for  here  there  is  an  abso- 
lute deed  from  James  B.  Price,  under  whom 
plaintiffs  in  error  claim,  to  the  Rawley  Iron 
&  Coal  Company,  and  a  deed  pf  trust  exe- 
cuted by  the  Bawley  Iron  &  Goal  Company  to 
the  Guarantee  Trust  &  Safe  Deposit  Company 
of  Philadelphia,  a  corporation  chartered  un- 
der the  laws  of  the  commonwealth  of  Penn- 
sylvania. 

In  Adams  on  Ejectment  (1854  Ed.)  p.  83, 
it  is  said  to  be  a  maxim  of  our  law  "that  the 
party  in  possession  of  property  is  considered 
to  be  the  owner  until  the  contrary  is  proved. 
It  is  necessary,  therefore,  for  a  claimant  in 


ejectment  to  show  in  himself  a  good  and 
sufficient  title  to  the  disputed  lands.  He 
will  not  be  assisted  by  the  weakness  of  the 
defendant's  claim,  for  the  possession  of  the 
latter  gives  him  a  right  against  every  man 
who  cannot  establish  a  title;  and.  If  he  can 
answer  the  case  on  the  part  of  the  claimant 
by  showing  the  real  title  to  be  in  another, 
it  will  be  sufficient  for  his  defense  (except- 
ing of  course  those  cases  in  which  the  de- 
fendant is  estopped  from  disputing  the  claim- 
ant's title),  although  he  does  not  pretend 
that  he  holds  the  lands  with  the  consent,  or 
under  the  authority  of  the  real  owner." 

The  doctrine  as  to  the  title  upon  which  a 
plaintiff  must  recover,  if  at  all,  in  an  action 
In  ejectment,  established  by  the  cases  and 
text-writers  already  quoted,  is  maintained  in 
all  its  rigor  by  the  Supreme  0)urt  of  the 
United  States,  See  McNltt  v.  Turner,  16 
Wall.  352,  21  L.  Ed.  341;  Moorehouse  v. 
Phelps,  21  How.  294,  16  L.  Ed.  140;  Sheir- 
bum  V.  De  Cordova,  24  How.  423,  16  L.  Ed. 
741. 

The  outstanding  title  under  consideration 
is  evidenced  by  a  deed  from  James  B.  Price 
and  wife,  under  whom  the  plaintiffs  claim 
part  of  the  lands  in  controversy,  purporting 
to  convey  an  absolute  title  in  fee  simple  to 
th6  Bawley  Iron  &  Coal  Company,  a  corpora- 
tion of  this  state.  The  deed  was  executed 
on  the  14th  day  of  June,  1883,  and  was  ad- 
mitted to  record  on  the  18th  day  of  the  same 
month.  The  Bawley  Iron  &  Ck>al  Company, 
grantee  in  the  deed  from  Price,  conveyed  the 
same  land  to  the  Guarantee  Trust  &  Safe 
Deposit  Company  of  Philadelphia,  a  corpora- 
tion chartered  under  the  laws  of  the  common- 
wealth of  Pennsylvania,  and  this  deed  was 
admitted  to  record  on  the  18th  of  June,  1883. 
The  suit  in  chancery,  brought  with  the  ob- 
ject of  canceling  these  deeds  and  reinvesting 
the  plaintiffs  with  the  legal  title,  was  not 
instituted  until  April,  1901,  six  years  after 
the  institution  of  the  action  in  ejectment; 
and  the  final  decree  was  not  entered  until  the 
16th  day  of  June,  1905,  ten  years  after  the 
institution  of  the  action  in  ejectment,  and  a 
few  months  before  it  was  tried.  The  effect 
of  those  deeds  was  not  only  to  constitute  a 
sufficient  ground  of  defense  to  the  action  of 
ejectment  by  showing  an  outstanding  title  in 
another,  but  they  went  to  the  very  root  and 
heart  of  the  plaintiffs'  case,  broke  in  upon 
and  disrupted  their  paper  title,  and  establish- 
ed beyond  controversy  that  at  the  date  of 
the  demise  laid  in  the  declaration  and  at  tiie 
institution  of  the  suit  they  did  not  have  "a 
subsisting  interest  in  the  premises  claimed 
and  a  right  to  recover  the  same,  or  to  recover 
the  possession  thereof,  or  some  share,  inter- 
est or  portion  thereof."    Code  1904,  S  2725. 

We  shall  deal,  however,  more  specifically 
with  the  contention  of  plaintiffs  in  error. 
Their  position  is  that  while  they  must  re- 
cover upon  the  strength  of  their  own  title, 
and  not  upon  the  weakness  of  that  of  their 
adversary,  yet.  If  the  defense  re^ts  upon  an 
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oatstandlng  title  In  another,  that  title  must 
be  shown  to  be  one  which  was  a  present, 
subsisting,  operatiye  legal  title  at  the  time 
of  the  trial  of  the  case,  and  that  at  the  time 
of  the  trial  a  coart  of  competent  jurisdiction 
had  annulled  the  deeds  from  Price  to  the 
Rawley  Iron  &  Coal  Company  and  from  that 
company  to  the  Quaranty  Company ;  and  that, 
therefore,  it  was  not  a  present,  outstanding 
title  in  another. 

We  think  It  has  been  made  to  appear  that 
plaintiffs  in  error  did  not  show  a  legal  title 
in  themselves  at  the  institution  of  the  suit; 
but,  taking  their  case  as  they  present  it,  they 
must  equally  fail. 

With  respect  to  the  general  principle  as  to 
the  character  of  outstanding  title  which  may 
be  relied  up<Ai  as  a  defense,  there  can  be  no 
doubt  It  is  fully  establishedt  so  far  as  this 
court  is  concerned,  by  the  decision  in  Reu- 
sens  V.  Lawson,  91  Ya.  243,  21  S.  B.  347, 
where  Judge  Buchanan  says :  "An  outstand- 
ing title,  sufficient  to  defeat  a  recovery  in  an 
action  of  ejectment,  must  be  a  present,  sub- 
sisting, and  operative  legal  title,  upon  which 
the  owner  could  recover  if  asserting  it  by 
action.*'  For  Instance,  if  the  statute  of  limi- 
tations constituted  a  bar  to  the  outstanding 
title,  it  could  not  be  set  up  as  a  defense ;  but 
to  hold  that  a  plaintiff  could  after  the  insti- 
tution of  his  suit  acquire  from  another  an 
otherwise  valid  title,  and  thus  make  good 
the  defect  in  his  own  title,  would  be  at  war 
with  the  fundamental  principle  recognized  in 
all  common-law  courts  by  innumerable  ad- 
judicated cases  by  all  the  text-writers,  and 
crystalized  into  a  statute  in  this  state,  that 
the  plaintiff  in  an  action  of  ejectment  must 
have  in  him  the  legal  title  at  the  Institution 
of  his  suit 

We  shall  now  consider  the  authorities  re- 
lied upon  by  plaintiffs. 

In  Jackson  v.  Todd,  6  Johns.  (N.  T.)  257, 
the  facts  are  somewhat  complicated,  but  a 
careful  reading  of  the  report  will  show  that 
the  deed  from  Dunbar,  under  whom  Jackson 
claimed,  to  Brooks,  which  the  defendant 
Todd  relied  upon  as  defeating  the  chain  of 
title  from  Dunbar  through  Macy  and  others 
to  Jackson,  the  plaintiff,  was  not  a  subsist- 
ing outstanding  title  at  the  date  of  the  insti- 
tution of  the  suit 

In  Jackson  v.  Hudson,  8  J,ohns.  (N.  Y.) 
375,  3  Am.  Dec.  500,  the  general  principle  as 
to  the  character  of  the  outstanding  title  as 
set  out  in  Reusens  v.  Lawson,  supra,  is  af- 
firmed, and  under  the  circumstances  of  that 
case  It  was  held  that  the  lapse  of  time  during 
which  no  claimant  under  the  alleged  out- 
standing title  had  appeared  had  been  so  great 
that  the  presumption  was  irresistible  that  it 
was  no  longer  a  subsisting  title;  and  the 
further  and  decisive  objection  made  to  the 
outstanding  title  that  It  did  not  appear  to 
have  been  duly  executed. 

The  case  of  Ferryman's  Lessee  t.  Oallison, 
1  Tenn.  515,  is  cited  to  show  that,  where  the 
defendant  is  permitted  to  set  up  a  title  in  a 


third  person,  the  plaintiff,  having  first  shown 
a  prima  facie  good  title  in  himself  at  the  tfme 
of  bringing  the  action,  may  show  that  since 
the  issue  joined  he  had  procured  the  title  of 
such  third  person.  And  the  case,  upon  In- 
spection, seems  to  be  authority  for  that  propo- 
sition. Turning,  however,  to  the  case  of  Mil- 
ler's Lessee  v.  Holt,  1  Tenn.  308,  the  ques- 
tion was  whether  it  was  competent  for  the 
defendant  to  show  a  better  subsisting  title 
out  of  the  lessor  of  the  plaintiff,  and  the 
court  said:  "Possession  is  always  favored, 
and  of  itself,  with  color  of  title,  is  a  title 
against  all  the  world,  except  the  person  hav- 
ing the  best  title.  The  law  of  England  on  the 
subject  Is  too  clear  to  admit  of  doubt,  nor 
could  any  reason  be  seen  why  the  law  should 
not  apply  here  as  well  as  there." 

In  Crockett  v.  Campbell,  2  Humph.  411,  the 
Supreme  Court  of  Tennessee  held  that  deeds 
made  after  the  commencement  of  a  suit,  con- 
firming and  ratifying  deeds  made  before  the 
oonunencement  of  the  suit,  are  admissible  in 
evidence;  the  court  saying:  "If  the  deeds 
confirmed  were  executed  and  properly  proved 
and  registered  before  the  suit  was  com- 
menced, they  would  pass  the*  title  by  force 
of  this  confirmation,  and  vest  it  in  the  bar^ 
gainee  from  their  date.  The  deed  of  con- 
firmation makes  the  acts  of  the  attorney  good 
at  the  date  they  were  performed." 

In  Lewis  v.  Curry,  74  Mo.  49,  it  was  held 
that  a  plaintiff  in  ejectment  may  recover  up- 
on a  deed  obtained  after  the  date  of  the  de- 
mise laid  in  the  petition;  but,  upon  looking 
to  the  facts,  it  will  appear  that,  while  the 
deed  was  obtained  after  the  date  of  the  de- 
mise laid  in  the  declaration,  it  was  prior  to 
the  institution  of  the  suits ;  the  court  saying 
in  its  opinion  that  there  Is  nothing  in  the 
point  that  the  demise  laid  in  the  petition  is 
the  Ist  day  of  March,  1876,  while  the  deed 
was  made  on  the  27th  day  of  April,  1876. 

In  Martin  v.  Parker,  26  Tex.  253,  much  re- 
lied upon  by  plaintiffs  in  error,  the  court, 
speaking  of  the  outstanding  title  in  that  cas'e^ 
said:  It  would  seem  that  it  "was  barred 
by  the  statute  of  limitations  when  set  up 
by  the  intervener;  or,  if  not  barred,  it  was 
extinguished  by  having  been  bought  in  by  the 
plaintiff  before  the  trial.  It  was  not  a  pres- 
ent, subsisting,  and  operative  title  at  that 
time,  and  could  not,  therefore,  defeat  a  re- 
covery by  the  plaintiff.  The  latter,  having 
prima  facie  a  good  title  at  the  time  of  insti- 
tuting the  suit,  had  a  right  to  protect  himself 
by  buying  in  the  outstanding  title,  eir^en  after 
issue  Joined" — citing  the  cases  which  we  have 
already  considered.  That  case  seems  to  be 
authority  for  the  position  of  plaintiffs  in  er- 
ror, but  it  stands  alone. 

In  Mexie  v.  Lewis,  87  Tex.  208,  22  S.  W. 
897,  it  is  said:  "It  Is  laid  down  in  this 
court  as  a  general  rule  that  the  plaintiff  in 
an  action  of  trespass  to  try  title  must  recov- 
er upon  his  title  as  it  existed  at  the  time  of 
the  institution  of  the  suit ;  and  that  in  order 
to  avail  himself  of  an  after-acquired  title,  h« 
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must  amend  so  as  to  avail  himself  of  It  as  a 
new  cause  of  action.**  An  exception  has  been 
recognized  In  a  case  in  which  the  plaintiff 
when  he  brings  his  suit  has  the  superior  title 
as  against  the  defendant,  and  subsequently 
buys  an  outstanding  title  for  the  protection 
of  that  which  he  formerly  held.  Martin  ▼. 
Parker,  26  Tex.  254.  This  case  does  not  fall 
within  that  exception.  Nor,  In  our  opinion, 
does  It  come»  within  any  other  exception 
which  has  been  recognized  by  this  court 

Wilson  T.  Braden,  48  W.  Va.  196,  36  S.  B. 
367,  maintains  the  general  proposition  that 
''an  outstanding  title  in  a  third  person,  In 
order  to  defeat  the  plaintiff's  recovery  in 
ejectment,  must  be  a  present,  subsisting,  le- 
gal title,  not  one  barred  by  the  statute  of 
limitations,  abandoned,  or  otherwise  lost  It 
must  be  one  which  the  party  owning  it  could 
now  assert  The  burden  is  on  the  defendant 
to  show  the  present  validity  of  such  title." 
But  it  Is  not  authority  for  the  proposition 
that  It  may  be  acquired  by  the  plaintiff  In 
ejectment  after  the  institution  of  his  suit.  In 
order  to  mend  a  gap  in  his  own  title. 

We  are  of  opinion,  therefore,  that  there 
was  no  error  on  the  part  of  the  circuit  court 
In  refusing  to  permit  the  recopd  of  the  chan- 
cery suit  of  Price  v.  Rawley  Iron  &  Coal  Co, 
to  be  Introduced  in  evidence  in  this  case. 

We  think  the  modification  made  by  the 
court  In  instruction  No.  4,  offered  by  plain- 
tiffs In  error,  was  clearly  right,  and  that  the 
law  is  correctly  stated  In  Malone  on  Real 
Property  Trials,  p.  293,  where  it  Is  said:  "If 
several  tenants  In  common,  having  a  cause  of 
action,  one  of  whom  is  under  disabilities  and 
the  others  not,  those  under  no  disabilities 
will  be  barred  by  the  statute,  while  the  one 
under  disabilities  may  recover.  Each  tenant 
in  common  has  a  right  to  sue  and  recover 
his  Interest  Therefore  It  Is  no  excuse  to  say 
that  a  co-tenant  was  under  disabilities.*' 

We  think  that  there  was  no  error  to  the 
prejudice  of  plaintiffs  in  error  In  refusing  In- 
struction No.  5,  even  though  It  be  conceded 
that  It  correctly  propounded  the  law,  for  the 
court  subsequently,  at  the  Instance  of  defend- 
ant In  error,  gave  to  the  Jmry  correct  instruc- 
tions upon  the  subject  of  adversary  posses- 
sion, very  properly  confining  itself  to  the 
general  principles  of  law  controlling  in  such 
cases  and  leaving  It  to  the  Jury,  subject  to 
the  supervision  of  the  court,  to  apply  the 
principles  to  the  facts  In  issue,  rather  than 
imdertake  to  summarize  those  facts  gathered 
from  a  Voluminous  record  and  present  them 
to  the  Jury,  as  was  done  in  the  Instruction 
asked  for,  at  the  peril  of  omitting  some  fact 
which  the  evidence  tended  to  prove,  or  of 
embracing  some  fact  not  sufficiently  proved. 
This  court  has  said  In  numerous  cases  that 
the  refusal  of  an  instruction,  even  though  It 
correctly  propounds  the  law,  will  not  be 
ground  for  reversal  if  other  Instructions  to 
the  Jury  upon  the  same  subject  were  suffi- 
cient to  enable  them  correctly  to  apply  the 


facts.    The  same  principle  obtains  in  other 
courts. 

In  Armstrong  r.  Morrill,  14  Wall.  (U.  S.) 
120,  20  L.  Ed.  765,  it  Is  said:  "Where  the  in- 
structions given  were  in  all  respects  sufficient 
to  dispose  of  the  controversy.  It  Is  not  error 
to  refuse  to  give  further  Instructions." 

Instruction  No.  6,  offered  by  plaintiffs  in 
ernMT,  was  properly  refused.  The  circuit 
court  of  Rockingham  county  had  no  Jurisdic- 
tion over  the  land  lying  in  West  Virginia, 
and  the  forfeiture,  under  the  law  of  that 
state,  of  80  much  of  those  parts  of  the  orig- 
inal tracts  of  land  as  lay  within  its  borders, 
could  not  affect  defendant's  title  by  adver- 
sary'  possession  to  lands  lying  within  this 
commonwealth  and  within  the  Jurisdiction  of 
the  circuit  court  of  Rockingham  county. 

Nor  were  plaintiffs  in  error  prejudiced  by 
the  refusal  of  the  court  to  give  instruction 
No.  7,  for,  if  the  facts  upon  which  that  in- 
struction is  predicated  be  true,  then  the 
plaintiffs  were  out  of  court;  for  the  same 
title  in  the  commonwealth  which  was  suffi- 
cient to  disrupt  the  continuity  of  defendant's 
adverse  possession  was  equally  efficacious  to 
break  the  plaintiffs'  chain  of  title.  In  other 
words,  if  the  title  was  in  the  commonwealth 
at  the  institution  of  the  suit,  and  was  not 
restored  to  plaintiffs  in  error  until  the  28th 
of  April,  1900,  then  upon  the  authorities  con- 
sidered with  reference  to  the  first  assignment 
of  error  there  could  be  no-  recovery,  for,  as 
was  said  by  this  court  in  Reusens  v.  Law- 
son,  supra,  "there  is  no  reason  why  a  de- 
fendant in  an  action  of  ejectment  should  not 
be  permitted  to  rely  upon  an  outstanding 
legal  title  in  the  commonwealth.  The  plain- 
tiff must  rely  upon  the  strength  of  his  own 
title;  and,  if  it  appear  in  the  cause  that  the 
legal  title  is  In  another,  whether  that  other 
be  the  defendant,  the  commonwealth,  or  some 
other  person,  it  shows  that  the  plaintiff  has 
not  the  legal  title,  and  it  is  therefore  suffi- 
cient to  defeat  his  recovery." 

In  support  of  this  assignment,  plaUitlffs 
in  error  rely  upon  Armstrong  v.  Morrill, 
supra.  In  that  case  (which,  by  the  way, 
went  from  West  Virginia,  and  In'volved  to 
some  extent  a  construction  of  the  laws  of  that 
state  prior  to  1861)  the  defendant  relied  upon 
adversary  possession,  and  it  appeared  from 
the  facts  that,  during  a  part  of  the  period 
necessary  to  bar  the  plaintiff's  action  under 
this  plea,  the  title  had  been  forfeited  to  the 
state,  and  the  court  held  that  this  broke  the 
continuity  of  the  adversary  possession,  and 
that  the  two  disjointed  parts  could  not  be 
computed  In  order  to  maintain  the  pica;  the 
court  saying:  "Continuity  of  possession  is 
one  of  the  essential  requisites  to  constitute 
such  adverse  possession  as  will  be  of  efficacy 
under  the  statute  of  limitations.  Whenever 
a  party  quits  the  possession,  the  seisin  of  the 
true  owner  is  restored,  and  a  subsequent 
wrongful  entry  by  another  constitutes  a  new 
disseisin,  and  It  is  equally  well  settled  that 
if  the  continuity  of  possession  is  broken  be 
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fore  the  expiration  of  the  period  of  time  pre- 
scribed by  tlie  statute  of  limitations,  an  entry 
within  that  time  destroys  the  efficacy  of  all 
prior  possession,  so  that  to  gain  a  title  un- 
der the  statute  a  new  adyerse  possession  for 
the  time  limited  must  be  taken  for  that  pur- 
pose." But  It  also  appears  in  that  case  that, 
before  the  institution  of  the  suit,  the  plain- 
tift  had  redeemed  the  land  which  had  there- 
tofore been  forfeited  to  the  commonwealth, 
and  his  full  fee-simple  title  had  been  restored 
to  and  was  vested  in  him. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  jury  was  correctly  Instructed,  and, 
without  discussing  the  eyldence  in  detail, 
that  the  facts  were  sufficient— certainly  when 
viewed  as  we  are  bound  to  view  them  as 
upon  a  demurrer  to  evidence — ^to  sustain  the 
verdict  of  the  jury. 

The  Judgment  of  the  circuit  court  is  there- 
fore affirmed. 

Affirmed. 


(107  Va.  602) 

DBATRIOK'S  ADM'R  v.  STATE  LIFE  INS. 
CO. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 
21, 1907.) 

1.  Writ  of  Erbor— Objections  in  Court  Be- 
low—Pleading—Issue  Joined. 

Where  a  case  was  voluntarily  tried  through- 
out by  both  parties  as  though  the  pleadings  had 
been  perfected,  plaintiff  was  estopped  to  claim 
on  a  writ  of  error  that  the  judgment  was  un- 
sustainable because  no  issue  had  been  formally 
joined  on  defendant's  pleas  to  the  jurisdiction. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  8S  1056,  1057.] 

2.  Pleading  —  Plea   in   Abatement  —  Du- 
plicity. 

A  plea  to  the  jurisdiction,  necessarily  nega- 
tiving every  ground  of  jurisdiction  enumerated 
in  the  statute,  is  not  bad  for  duplicity^  under  the 
rule  that  a  plea  in  abatement,  pleading  two  or 
more  distinct  and  sufficient  defenses,  either  of 
which,  if  true,  will  necessitate  a  finding  for  the 
defendant  tendering  the  plea,  is  duplicitous. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  §  202.] 

8.  Courts— Jurisdiction— Plea— Absence  or 
Property. 

In  an  action  against  a  foreign  corporation, 
bo  much  of  a  plea  to  the  court's  jurisdiction  as 
alleged  that  defendant  had  no  estate  or  debts 
due  to  it  within  the  jurisdiction  was  immaterial, 
where  there  was  no  attempt  to  gain  jurisdiction 
by  attachment;  the  only  way  in  which  the 
existence  of  an  estate  or  debts  due  the  defendant 
could  affect  the  question  of  jurisdiction  being 
under  the  attachment  laws. 

4.  Save. 

Code  1004,  I  2959,  providing  for  an  attach- 
ment of  property  within  the  jurisdiction  in  an 
action  against  a  nonresident,  does  not  apply  to  a 
suit  the  object  of  which  is  not  to  attach  par- 
ticular property,  but  to  acquire  general  jurisdic- 
tion of  defendant,  so  as  to  authorize  a  personal 
judgment  against  It 

5.  Pleaoinq  —  Plea  in  Abatement  —  Better 
Writ. 

A  plea  in  abatement  to  the  jurisdiction  Is 
not  objectionable  for  failure  to  give  plaintiff  a 
better  writ  b^  showing  a  more  proper  or  suffi- 
cient jurisdiction  in  some  other  conrt,  where  the 


plea  shows  facts  under  which  no  court  in  the 
state  has  jurisdiction. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading,  {  214.] 

6.  Corporations  —  Foreign  Corporations  — 
Actions. 

A  corporation  may  be  sued  on  a  transitory 
cause  of  action  wherever  it  is  doing  business  In 
such  a  manner  or  to  such  an  extent  as  to  war- 
rant the  inference  th>it  It  is  there  present 
through  its  agents. 

[Ed.  Note.— For  cases  in  point  see  Cent.  DiR. 
vol.  12,  Corporations,  §  25C8.] 

7.  Constitutional  Law— Privileges  of  Cit- 
izens—Right  TO  Sue. 

Where  a  citizen  of  a  state  is  authorized  to 
sue  a  foreign  corporation  therein,  a  nonresident 
Is  entitled  to  a  similar  privilege  under  Const.  U. 
S.  art.  4.  §  2,  providing  that  citizens  of  each 
state  shall  be  entitled  to  all  the  privileges  and 
immunities  of  citizens  of  the  several  states. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  $  646.] 

8.  Corporations  —  Foreign  Corporations  — 
Actions  —  Process  —  Service  Outside 
County. 

Since  some  of  the  grounds  of  jurisdiction 
enumerated  by  Code  1904.  S§  3214,  3215,  must 
appear  in  order  to  authorize  the  issue  of  process 
for  service  in  another  county,  where  none  of 
such  grounds  existed,  process  could  not  issue  out 
of  the  circuit  court  of  Fredericlt  county  to  be 
served  on  a  foreign  Insurance  company's  resident 
agent  in  Richmond,  in  a  suit  in  which  the  in- 
surance company  was  the  sole  defendant,  on  a 
policy  on  the  life  of  a  person  who  did  not  re- 
side in  Frederick  county  either  at  the  time  the 
policy  was  issued  or  at  the  date  of  his  death. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dijc- 
vol.  12,  Corporations,  S  2622.] 

Error  to  Circuit  Court,  Frederick  County. 

Action  by  Parvin  E.  Deatrlck's  administra- 
tor against  the  State  Life  Insurance  Com- 
pany. From  a  judgment  for  defendant, 
plaintiff   brings   error.     Affirmed. 

Barton  &  Boyd,  for  plaintiff  in  error.  R. 
M.  Ward,  for  defendant  in  error. 

KEITH,  P.  Parvin  B.  Deatrlck,  of  Mar- 
tlnsbnrg,  W.  Va.,  took  out  a  policy  of  insur- 
ance upon  his  life  in  the  State  Life  Insur- 
ance Company,  of  Indianapolis,  Ind.  Some 
time  after  taking  out  this  policy,  he  died  in 
the  city  of  Martlnsburg,  W.  Va.,  on  January 
27,  1905.  His  estate  was  committed  to  J. 
William  Taylor,  sergeant  of  the  city  of  Win- 
chester, Va.,  who  brought  suit  upon  the  poli- 
cy of  insurance  and  filed  his  declaration  to 
the  second  February  rules,  1906.  To  the 
same  rules  the  defendant  appeared  and  filed 
three  pleas  in  abatement,  to  the  first  of 
which  the  plaintiff  replied,  the  replication 
was  sustained,  and  this  plea  passed  out  of 
the  case. 

In  plea  No.  2  the  defendant  craved  oyer  of 
the  writ  and  the  return  of  the  officer  thereon 
from  which  it  appears  that  it  was  directed 
to  the  sheriff  of  the  city  of  Richmond,  and 
was  served  by  bis  deputy  upon  Emmett  Sea- 
ton,  the  statutory  agent  of  the  defendant  com- 
pany in  the  city  of  Richmond.  Thereupon  the 
defendant  prayed  judgment  of  said  writ  and 
the  retmn  thereon,  because  "it  appears  from 
the  said  writ  and  the  return  thereon  that 
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tbe  defendant  is  sued  alone,  and  not  with 
any  person  residing  in  the  county  of  Fred- 
erick; that  the  writ  is  directed  to  the  ser- 
geant of  the  city  of  Bichmond,  Va.,  and 
was  by  said  officer  or  his  deputy  served 
upon  the  agent  of  the  defendant  corpora- 
tion within  the  said  city;  that  at  the  time 
the  writ  was  issued  and  since  the  defendant 
was  and  is  a  life  insurance  company,  incor- 
porated under  the  laws  of  the  state  of  Indi- 
ana, and  not  a  resident  of  the  state  of  Vir- 
ginia, and  that  its  principal  office  was  and 
ii  at  Indianapolis,  Ind.,  in  which  city  its 
chief  officer  resides;  and  that  plaintiff's  de- 
cedent, Paryin  E.  Deatrick,  did  not  reside  in 
said  county  of  Frederick  at  the  date  of  the 
said  policy  of  insurance,  but  that  at  the  date 
of  said  policy,  as  well  as  at  the  date  of  his 
death,  the  said  Parvin  E.  Deatrick  resided 
in  Martlnsburg,  in  the  county  of  Berkeley, 
and  the  state  of  West  Virginia;  that  the  de- 
fendant has  no  estate  or  debts  due  it  with- 
in the  Jurisdiction  of  the  court;  and  that  no 
such  affidavit  and  publication  of  process  as 
is  prescribed  by  section  3229  of  the  Code  of 
Virginia  has  been  made,  and  this  the  defend- 
ant is  ready  to  verify.  Whereof  the  defend- 
ant prays  judgment  whether  this  court  can 
or  will  take  any  further  cognizance  of  the 
action  aforesaid,  and  prays  judgment  of  the 
said  writ  and  return  thereon,  and  that  the 
same  may  be  quashed." 

Plea  No.  3,  leaving  out  the  formal  parts, 
avers  that  the  defendant  "is  a  life  insurance 
company  duly  incorporated  under  the  laws 
of  the  state  of  Indiana,  and  that  the  said 
supposed  cause  of  action  did  not,  nor  did  any 
part  thereof,  arise  in  said  county  of  Freder^ 
ick,  nor  elsewhere  within  the  state  of  Vlr^ 
ginia,  nor  did  the  said  plaintiff's  decedent, 
Parvin  B.  Deatrick,  reside  in  the  said  county 
of  Frederick  at  the  date  of  the  said  policy 
of  insurance,  nor  at  any  time  prior  to  or 
since  said  date;  but  that  the  said  supposed 
cause  of  action,  or  some  part  thereof  (if  any 
such  cause  there  be),  did  arise  either  within 
said  city  of  Indianapolis,  wherein  said  al- 
leged contract  of  insurance  was  made  and 
effected,  or  within  the  county  of  Berkeley,  In 
the  state  of  West  Virginia,  in  which  said 
county  plaintiff's  decedent,  Parvin  B.  Deat- 
rick, did  reside  at  the  time  the  alleged  con- 
tract of  insurance  was  made  and  effected, 
and  wherein  the  said  insured,  Parvin  E. 
Deatrick,  resided  at  the  time  of  his  death, 
and  in  the  court  of  which  said  county  and 
state  letters  of  administration  upon  the  es- 
tate of  said  decedent  were  duly  granted  pri- 
or to  the  institution-  of  this  action,  and 
wherein  his  personal  representative,  so  ap- 
pointed, qualified  and  has  since  resided,  and 
that  no  court  of  the  state  of  Virginia  has 
jurisdiction  over  the  said  alleged  cause  of 
action;  and  this  the  defendant  is  ready  to 
verify.  Wherefore  he  prays  Judgment  wheth- 
er this  court  can  or  will  take  any  further 
cognizance  of  the  action  aforesaid." 

At  the  April  term,  1906,  the  plaintiff,  by 


its  attorney,  moved  the  court  to  reject  pleas 
in  abatement  Nos.  2  and  3,  and  at  the  same 
term  the  following  order  was  entered:  "And 
the  court,  having  heard  the  argument  of 
counsel  upon  the  motl(HiB  of  the  plaintiff 
to  reject  pleas  in  abatement  2  and  3,  doth 
deny  said  motions.  Thereupon  the  iHaintiff 
replied  generally  to  pleas  in  abatement  2 
and  3,  and  this  case  is  continued  until  the 
next  term  of  this  court  for  trial  of  the  issues 
upon  the  said  two  pleas.  And  the  defendant 
moved  the  court  to  quash  the  writ  and  the 
return  thereon,  and  the  court,  being  of  opin- 
ion that  the  same  matters  of  law  and  fact 
are  presented  in  the  pleas  in  abatement,  doth 
overrule  said  motion  until  the  court  passes 
upon  said  pleas." 

And  at  the  June  term  the  following  order 
was  entered:  "This  day  came  again  the  par- 
ties by  their  attorneys,  and  neither  party  re- 
quiring a  jury,  but  agreeing  to  submit  all 
matters  of  law  and  fact  to  the  court,  and  the 
court,  having  fully  heard  the  evidence  upcm 
the  issues  made  up  at  the  April  term,  1906, 
of  this  court,  and  on  the  motion  to  quash 
the  writ,  is  of  the  opinion  to  sustain  the 
pleas  in  abatement,  and  the  motion  to  quash 
the  writ  in  this  case;  and  thereupon,  for  rea- 
sons stated  in  a  written  opinion  made  a  part 
of  this  record,  it  is  ordered  that  the  said 
writ  be  quashed  and  the  action  of  the  plain- 
tiff abated,  and  that  he  pay  to  the  defendant 
its  costs  in  this  behalf  sustained.  To  which 
ruling  of  the  court  the  plaintiff  excepted  and 
tendered  his  bill  of  exceptions,  and  asks  that 
the  same  be  signed,  sealed,  and  enrolled, 
which  is  accordingly  done." 

To  this  Judgment  a  writ  of  error  was  ob- 
tained from  this  court 

The  first  error  assigned  is  that  no  issue  was 
joined  upon  the  pleas ;  and,  strictly  speaking, 
this  seems  to  be  true.  There  was  no  formal 
joinder  of  issue,  but  it  appears  that  the  court, 
the  plaintiff,  and  the  defendant  dealt  with  the 
case  as  though  the  pleadings  had  been  per- 
fected. The  evidence  was  Introduced,  and  the 
case  argued  by  counsel,  and  considered  by  the 
court  just  as  would  have  been  done  had  the 
utmost  formality  in  pleading  been  observed. 
It  is  certain,  therefore,  that  the  omission 
caused  no  Injury  to  the  plaintiff. 

In  'Keator  Lumber  Go.  v.  Thompson,  144  U. 
S.  434,  12  Sup.  Ct.  669,  36  L.  Ed.  495,  Mr. 
Justice  Harlan,  delivering  the  opinion  of  the 
court,  said :  "The  objection  that  replications 
were  not  filed  when  the  trial  commenced,  nor 
before  judgment,  with  leave  of  the  court, 
came  too  late  after  Judgment  was  entered. 
The  defendant  was  bound  to  know,  when  the 
court  ordered  the  parties  to  proceed  with  the 
trial,  that  replications  had  not  been  filed  to 
its  first  and  third  pleas.  It  should  then  have 
asked  for  a  rule  upon  the  plaintiff  to  file 
replications.  Its  failure  to  do  so  was  equiva- 
lent to  consenting  that  the  trial,  so  far  as 
the  pleadings  were  concerned,  might  be  com- 
menced." Tbe  opinion  cites  with  approval 
Kelsey  v.  Lamb,  21  111,  559,  where  the  Su- 
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preme  Court  of  Illinois  said:  "If  the  defend- 
ant had  filed  his  plea,  and  the  other  party 
falls  to  reply  within  the  time' required  by  the 
rules  of  the  court,  he  has  a  right  to  Judgment 
by  default  against  the  plahitiff,  but,  until  he 
obtains  such  default,  the  pleas  cannot  be  con- 
sidered as  confessed  by  the  plaintiff.  It  Is 
the  default  which  gives  the  right  to  consider 
and  act  upon  the  pleas  as  true.  In  this  case 
no  default  was  taken.  When  the  parties  sub- 
mitted the  case  to  trial  by  the  court,  with- 
out a  Jury  by  consent,  it  had  the  effect  of  sub- 
mitting the  case  to  trial  on  the  pleadings, 
as  if  there  were  proper  issues  formed,  and 
the  court  will  hear  evidence  under  all  the 
pleas  presenting  a  legal  defense  precisely  as 
If  the  allegations  of  such  pleas  had  been 
formally  traversed.  .  This  is  the  fair  and  rea- 
sonable construction  to  be  given  to  such 
agreements.  But  It  is  otherwise  where  the 
party  is  compelled  to  proceed  to  trial  with- 
out the  issues  being,  formed  in  the  case. 
Then  the  act  is  not  voluntary,  and^  no  such 
intendment  can  be  made."  ^The  defendant 
here,"  continues  Judge  Harlan,  "was  compelled 
•to  proceed  with  the  trial,  but  no  objection 
was  made  by  it  to  a  trial  because  the  issues 
were  not  fully  made  up." 

In  Bartley  v.  McKinney,  28  Grat  750, 
Judge  Moncure,  delivered  the  unanimous 
opinion  of  the  court,  and  we  quote  from  the 
syllabus  of  that  case  as  follows :  "In  an  ac- 
tion of  unlawful  detainer,  the  defendant  ap- 
pears; but,  though  the  case  is  continued  for 
years,  he  does  not  file  any  plea.  The  cause 
18  proceeded  in  precisely  as  if  there  was  a 
plea  filed — ^the  Jury  are  sworn  to  try  the  issue 
Joined,  and  the  defendant  makes  full  defense. 
There  having  been  a  verdict  and  Judgment  in 
favor  of  the  plaintiff,  the  defendant  cannot  set 
up  the  want  of  the  plea  and  issue  thereon  In  the 
appellate  court"  Judge  Moncure,  In  the  course 
of  his  opinion,  quotes  with  approval  a  passage 
from  the  opinion  by  Judge  Staples  in  Southside 
R,  Co.  V.  Daniel,  20  Grat  344,  in  which  he 
Bays:  "  *The  spirit  of  the  modem  cases,  and 
the  disposition  manifested  by  the  courts  to 
disregard  mere  technical  objections,  unless 
there  be  something  omitted  so  essential  to  the 
action  or  defense  that  Judgment  according  to 
law  and  the  very  right  of  the  case  cannot  be 
given.' "  "This,"  says  Judge  Moncure,  "strong- 
ly applies  to  this  case.  But,  without  consid- 
ering that  question,  we  are  of  opinion  that 
there  Is  no  error  in  the  Judgment  on  the 
ground  taken  in  the  first  asslgnmeht  of  er- 
ror." "To  permit  a  party  to  make  such  an  ob- 
jection for  the  first  time  In  an  appellate 
court,"  Judge  Moncure  further  declares, 
'*would  be  to  allow  him  to  take  advantage  of 
his  own  wrong,  for  had  he  made  it  In  the  court 
below,  while  the  cause  was  pending  there. 
It  might,  and  no  doubt  would,  at  once  have 
been  removed.  In  fact,  the  defendant  has  sus- 
tained no  injury  by  what  has  been  done  In 
the  court  below  in  that  respect;  and  the 
case  was  tried  precisely  in  the  same  manner 
and  with  the  same  effect  as  If  the  plea  of  not 


guilty  had  been  put  In,  and  issue  thereon  had 
been  Joined  In  the  case." 

In  Briggs  V.  Cook,  99  Va,  273,  38  S.  B. 
148,  which  was  a  proceeding  upon  a  motion. 
Issue  was  Joined  upon  the  plea  of  nonassump- 
sit,  but  no  replication  was  filed  to  a  special 
plea  of  set-off  under  section  3299,  Code  1887 
[Va.  Code  1904,  p.  1740],  this  court  said  that 
/'the  statute  of  Jeofails  does  not  apply  to  the 
omission  to  file  such  replication,  and  the  fail- 
ure to  reply  entitles  the  defendant  to  nominal 
damages,  but  the  defendant  waives  the  Ir- 
regularity by  going  to  trial  without  it"  And 
in  the  opinion  it  is  said  that  "the  defendant 
should  have  asked  for  a  rule  upon  the  plain- 
tiff to  file  replications.  Its  failure  to  do  so 
was  equivalent  to  consenting  that  the  trial,  so 
far  as  the  pleadings  were  concerned,  might  be 
commenced." 

Preston  v.  Salem  Improvement  Co.,  91  Va. 
683,  22  S.  B.  486,  was  a  proceeding  by  motion 
under  section  3211  of  the  Code  of  1887  [Va. 
Code  1904,  p.  1686].  When  the  case  was  call- 
ed in  court,  the  defendant  declined  to  plead 
or  tender  any  issue  of  fact,  claiming  the 
right,  as  it  was  summary  proceeding,  to  go 
to  trial  without  any  formal  pleadings,  and  to 
produce  orally  in  the  progress  of  the  trial  any 
defenses  he  might  have.  The  court  declined 
to  allow  a  Jury  to  be  sworn  until  and  unless 
some  issue  of  fact  was  Joined.  The  parties 
thereupon  submitted  the  matters  of  law  and 
fact  arising  in  the  case  to  the  determination 
and  Judgment  of  the  court,  but  without  walv* 
ing  the  defendant's  ezcepfion  to  the  refusal 
of  the  court  to  allow  a  Jury.  The  Judgment 
was  for  the  plaintiff,  and  the  defendant  ob- 
tained a  writ  of  error  from  this  court,  and 
undertook  to  maintain  the  proposition  that, 
having  refused  to  plead  when  called  upon  to 
do  so,  he  was  entitled  to  a  trial  by  Jury  with- 
out pleas;  and  thus  made  his  own  delinquen-i 
cy  a  ground  for  asking  a  reversal  of  the  case. 
In  the  course  of  Its  opinion  the  court  cites 
quite  a  number  of  authorities  to  show  that 
a  Judgment  given  upon  a  verdict  cannot  be 
sustained  when  no  Issue  has  been  Joined,  and 
the  Judgment  of  the  circuit  court  was  af- 
firmed. 

In  Norfolk  &  Western  Ry.  Co.  v.  Coffey, 
104  Va.  665,  51  S.  B.  729,  52  S.  B.  367,  the 
court  held  that  in  an  action  at  law  the  stat- 
ute of  Jeofails  does  not  cure  the  nonjoinder, 
or  want  Of  issue  altogether,  and  no  verdict  or 
Judgment  can  properly  be  rendered  therein; 
but  from  the  opinion  in  that  case  it  appears 
that  "both  court  and  counsel  were  taken  by 
surprise  at  the  reliance  of  the  defendant  on 
the  statute  of  limitations."  After  not  guilty 
was  pleaded  and  the  Issue  upon  It  was  regu- 
larly made,  the  defendant  in  vacation  filed 
in  the  clerk's  office  the  plea  of  the  statute 
of  limitations,  upon  which  no  issue  was  Join- 
ed ;  the  plaintiff  and  the  court  being,  as  we 
have  seen,  In  ignorance  of  its  existence.  It 
cannot  be  doubted  that  In  this  case  no  ele- 
ment of  estoppel  existed,  for  there  can  be 
no  estoppel  without  knowledge.    And  so.  too, 
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of  other  cases  In  which  this  question  has' 
been  raised  in  this  court,  and  which  will  not 
be  mentioned  because  it  would  needlessly  pro* 
tract  this  opinion ;  but  we  believe  that,  in  ev- 
ery case  in  which  the  want  of  issue  has  been 
adjudged  a  ground  for  reversal,  the  facts  up* 
on  an  examination  will  be  found  to  be  wholly 
different  from  the  case  before  us,  and  that 
in  every  case  in  which  the  parties  were  ad- 
vised of  the  state  of  the  pleadings  and  wefe 
permitted  to  present  evidence  In  support  of 
their  respective  contentions  as  though  issues 
had  been  formally  Joined  they  have  been  held 
to  be  estopped  from  making  the  objection 
after  verdict  rendered,  because  in  such  case, 
to  repeat  the  language  of  Hartley  v.  McKin- 
ney,  supra,  ''the  defendant  has  sustained  no 
injury  by  what  has  been  done  by  the  court 
below  in  that  respect" 

Objection  Is  tal^en  to  the  pleas  on  the  score 
of  duplicity.  It  Is  true  that  a  plea  in  abate- 
ment, which  sets  up  two  or  more  distinct 
and  sufficient  defenses,  either  of  which,  if 
true,  would  necessitate  a  finding  in  favor  of 
the  defendant  tendering  the  plea,  is  bad  for 
duplicity;  but  a  plea  to  Jurisdiction  which 
fails  to  negative  the  several  grounds  of  Juris- 
diction enumerated  in  the  statute  would  be 
bad  for  Insufficiency.  To  constitute  a  suffi- 
cient plea,  every  ground  of  Jurisdiction  enu- 
merated in  the  statute  must  be  negatived  in 
the  plea. 

Coming,  then,  to  consider  the  pleas  upon 
their  merits,  we  concur  with  the  learned 
Judge  of  the  circuit  court  in  the  view  taken 
by  him,  that  process  can  only  issue  to  another 
county  when  some  Jurisdictional  fact  exists 
under  section  3214,  Oode  1904.  Now,  in  the 
case  before  us,  adopting  the  analysis  of  the 
circuit  court,  it  appears  (1)  that  the  insur- 
ance company  was  the  sole  defendant;  and 
(2)  that  the  insured  did  not  reside  in  the 
county  of  Frederick  at  the  time  of  his  death, 
nor  at  the  date  of  the  policy  of  insurance,  nor, 
indeed,  at  any  period  of  his  existence,  to 
which  may  be  added  that  the  defendant  cor- 
poration is  a  nonresident;  that  its  principal 
office  is  in  the  state  of  Indiana ;  and  that  Its 
chief  officer  resides  in  the  city  of  Indian- 
apolis. 

The  pleas  aver  that  the  defendant  company 
has  no  estate  or  debts  due  it  within  the  Jurio- 
dietion  of  the  court;  and  it  is  assigned  as 
error  In  the  Judgment  that  there  was  no 
proof  of  this  averment  The  only  way  in 
which  the  existence  of  estate  or  debts  due  to 
the  defendant  corporation  could  affect  the 
question  of  Jurisdiction  would  be  under  the 
attachment  laws,  by  virtue  of  which  Jurisdic- 
tion over  the  particular  subject,  but  not  over 
the  person  of  the  defendant,  could  be  ac> 
quired. 

Section  2959,  Code  1904,  provides,  in  part, 
that  if  the  defendant  or  one  of  the  defend- 
ants is  a  foreign  corporation  or  is  not  a 
resident  of  this  state,  and  has  estate  or  debts 
owing  to  it  within  the  county  or  corpora- 
tion in  which  the  action  is,  or  Is  sued  with 


a  defendant  residing  therein,  or  that  the  de- 
fendant, being  a  nonresident  «t  this  state, 
is  entitled  to  the  benefit  of  any  lien,  legal 
or  equitable,  on  property,  real  or  ];>ersonal, 
within  the  county  or  corporation  in  which 
the  action  is,  upon  the  institution  of  any 
action  at  law  accompanied  by  a  proper  af- 
fidavit, as  prescribed  in  the  preceding  part 
of  the  section,  an  attachment  shall  issue. 
But  in  the  case  before  us  the  proceeding  is 
manifestly  not  under  the  attachment  law. 
The  object  of  the  suit  was  not  to  attach  par- 
ticular property,  but  to  acquire  general  Juris- 
diction over  the  defendant,  so  as  to  authorize 
a  personal  Judgment  against  It 

In  Guarantee  Company  v.  National  Bank, 
95  Va.  487,  28  S.  E.  912,  It  is  said:  ''The 
Guarantee  Company  being  a  foreign  corpora- 
tion, the  circuit  court  of  the  city  of  Lynch- 
burg could  acquire  Jurisdiction  of  the  suit 
against  It  only  in  some  one  of  three  ways: 
By  the  cause  of  action,  or  some  part  thereof, 
having  arisen  in  the  said  city;  by  being  sued 
with  another  who  was  a  resident  thereof: 
or  by  having  estate  or  debts  owing  to  it 
within  the  said  city"— none  of  which  condi- 
tions exist  in  this  case. 

A  further  objection  to  the  pleas  is  that 
they  do  not  give  the  plaintiff  a  better  writ; 
and  it  is  true,  as  a  general  rule,  that  a  plea 
in  abatement  must  show  a  more  proper  or 
sufficient  Jurisdiction  in  some  other  court  of 
the  state  wherein  the  action  Is  brought  But 
this  requirement  cannot  avail  where  the  plea 
shows  a  condition  of  facts  under  which  no 
court  In  the  state  has  jurisdiction. 

We  come,  now,  to  the  principal  contention 
of  plaintiff  in  error,  as  set  forth  in  his  peti- 
tion: "The  chief  defense  set  up  by  the  pleas 
in  abatement  is  that  no  court  in  Virginia 
can  entertain  Jurisdiction  of  a  suit  by  a  non- 
resident plaintiff  on  a  contract  not  made  in 
Virginia  against  a  nonresident  corporation, 
except  by  attachment  of  the  nonresident's 
property,  even  though,  as  in  this  case,  the  de- 
fendant be  a  nonresident  insurance  company 
having  an  agent  in  this  state  on  whom  under 
the  statute,  process  could  be  served.  The 
claim  of  the  plaintiff  for  jurisdiction,  upon 
which  he  based  his  motion  to  reject  the  pleas 
in  abatement,  rests  upon  the  ground  that  be- 
cause no  statute  of  Virginia  gives  to  any  par- 
ticular court  in  Virginia  Jurisdiction  over  a 
suit  against  a  nonresident  corporation  in 
favor  of  a  nonresident  plaintiff  on  a  contract 
made  out  of  the  state  that,  therefore,  un- 
der the  provisions  of  the  Constitution  of  the 
United  States  (article  4,  S  2),  coupled  with 
the  statute  requiring  such  nonresident  In- 
surance company  as  the  defendant  to  have 
agents  within  the  state  upon  whom  process 
can  be  served,  that  any  court  of  general  ju- 
risdiction in  Virginia,  from  which  process 
could  be  issued  and  be  sent  to  be  served  on 
the  statutory  agent  of  such  a  corporation, 
has  jurisdiction  of  such  a  suit" 

In  support  of  this  proposition  Beeves  v. 
Southern  By.  Co.,  121  Ga.  561,  49  8.  £.  674 
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copiously  annotated  In  70  L.  B.  A.  513,  Is  re- 
lied upon.  That  was  an  action  brought  in 
the  cltj  court  of  Atlanta  by  a  plaintiff 
(whose  residence  does  not  appear  in  the  case 
as  reported)  against  .a  foreign  railroad  cor- 
poration doing  business  in  the  city  of  At- 
lanta. The  defendant  was  duly  served  with 
process,  according  to  the  laws  of  the  state 
of  Georgia.  The  cause  of  action  was  a  tort 
to  property  in  the  state  of  Alabama,  consist- 
ing of  injury  to  a  horse;  and  the  trial  court 
had  decided  in  favor  oi  the  railroad  com- 
pany»  upon  the  authority  of  Bawknlght  v. 
Liverpool,  L.  ft  G.  Ins.  Co.,  55  Ga.  194.  That 
case  was  reviewed  and  overruled;  the  court 
holding  that  "a  foreign  corporation  doing 
business  in  the  state  of  Georgia  and  hav- 
ing agents  located  therein  for  this  purpose 
may  be  sued  and  served  in  the  same  manner 
as  domestic  corporations  upon  any  transitory 
cause  of  action,  whether  originating  in  this 
state  or  otherwise,  and  It  Is  immaterial 
whether  the  plaintiff  be  a  nonresident  or  a 
resident  of  this  state,  provided  the  enforce^ 
ment  of  the  cause  of  action  would  not  be 
contrary  to  the  laws  and  policy  of  this  state." 
In  the  course  of  its  opinion,  the  court  said: 
•The  fact  that  a  corporation  has  no  exist- 
ence except  in  legal  contemplation  gi^ve  rise 
to  the  conception  that  its  existence  could  not 
be  legally  recognized  outside  of  the  terri- 
torial jurisdiction  of  the  lawmaking  power 
which  created  it,  and  that,  therefore,  it  was 
impossible  for  a  corporation  to  migrate  be- 
yond the  bounds  of  its  creator.  This  con- 
ception resulted  in  the  court's  holding  that 
the  corporation  could  not  be  sued  in  a  ju- 
risdiction foreign  to  that  which  gave  it  exist- 
ence. While,  under  this  view,  as  a  matter 
of  theory  the  corporation  did  not  migrate, 
yet  as  a  matter  of  fact  its  officers  and  agents 
did;  and  contracts  were  made  in  its  name, 
and  wrongs  committed  by  its  officers  and 
agents,  in  territory  far  remote  from  that  in 
which  it  was  supposed  to  have  its  only  legal 
existence.  Great  hardship  and  inconvenience 
resulted  oftentimes  from  the  application  of 
this  rule,  which  had  the  effect  of  compelling 
those  who  sought  redress  for  breaches  of 
contract  and  other  legal  wrongs  against  the 
corporation  to  bring  their  actions  in  the 
courts  of  the  jurisdiction  creating  the  cor- 
poration; the  expenses  of  the  remedy  in 
many  cases  amounting  to  more  than  what 
would  have  been  the  fruits  of  recovery.  The 
recognition  of  the  hardship  resulting  from 
this  rule  brought  about  a  modification  of  the 
rule  to  the  extent  that,  where  a  foreign  cor- 
poration located  an  agent  and  actually  trans- 
acted business  in  a  foreign  jurisdiction,  it 
80  far  acquired  a  residence  in  that  jurisdic- 
tion as  to  make  it  amenable  to  the  processes 
of  the  courts  thereof  on  all  causes  of  action 
originating  within  that  jurisdiction.  The 
rule  was  then  further  modified  to  the  ex- 
tent that,  where  the  corporation  had  an 
agent  and  was  doing  business  in  a  foreign 
jurisdiction,  it  might  be  sued  upon  any  tran- 


sitory cause  of  action  by  a  citlzer  of  tbe 
state  in  which  the  corporation  was  thus  do- 
ing business.  And  in  this  country  it  fol- 
lovred  from  this  rule  that,  if  a  resident  was 
allowed  to  bring  this  suit,  any  citizen  of  the 
United  States  would,  under  the  Constitu- 
tion of  the  United  States,  have  a  similar 
right  to  bring  suit 

In  Green  v.  C,  B.  ft  Q.  Ry.  Co.,  205  U.  S. 
530,  27  Sup.  Ct.  595,  51  L.  Ed.  910,  it  was 
held  that:  "While  in  case  of  diverse  citi- 
zenship the  suit  may  be  brought  in  the  cir- 
cuit court  for  the  district  of  the  residence 
of  either  party,  there  must  be  service  within 
the  district;  and,  if  the  defendant  is  a  non- 
resident corporation,  service  can  only  be 
made  upon  it  if  it  is  doing  business  in  that 
district  in  such  manner,  and  to  such  an  ex- 
tent, as  to  warrant  the  inference  that  it  is 
present  there  through  its  agent  A  railroad 
company  which  has  no  tracks  within  the 
district  is  not  doing  business  therein,  in  the 
sense  that  liability  for  service  is  incurred 
because  it  hires  an  ofilce  and  employs  an 
agent  for  the  merely  Incidental  business  of 
solicitation  of  freight  and  passenger  traffic." 

With  the  doctrine  of  these  cases  we  con- 
cur—that a  corporation  may  be  sued  upon  a 
transitory  cause  of  action  wherever  it  is 
doing  business  in  such  a  manner  and  to  such 
an  extent  as  to  warrant  the  inference  that, 
through  its  agents,  it  is  there  present.  We 
further  agree  (though  it  is  not  necessary,  per- 
haps, to  decide  it  in  this  case)  that  by  virtue 
of  the  Constitution  of  the  United  States 
(article  4,  §  2)  any  citizen  of  the  United 
States  would  have  a  similar  right  to  bring 
suit 

It  is  to  be  observed  that  in  Beeves  v. 
Southern  Ry.  Co.,  supra,  process  was  served 
upon  the  defendant  in  accordance  with  the 
laws  of  the  state  of  Georgia,  and  the  service 
was  upon  the  agent  in  the  district  in  which 
the  coloration  of  which  he  was  the  agent 
was  doing  business,  and  doing  business  of 
such  a  character  as  to  warrant  the  inference 
that  through  its  agent  it  was  there  present 

It  seems  that  service  upon  the  statutory 
agent  of  a  foreign  insurance  company  is 
valid  only  so  long  as  such  company  continues 
to  do  business  in  this  state,  and  that,  when 
such  a  company  ceases  to  do  business  in  this 
state,  it  is  no  longer  amenable  to  the  juris- 
diction of  its  courts.  ,  See  Millan  v.  Mut 
Reserve  Fund  L.  Ass'n  (C.  C.)  103  Fed.  764, 
and  numerous  cases  there  cited.  But  it  is 
unnecessary  to  decide  that  point  in  this 
case,  for,  if  ail  that  is  claimed  by  plaintiff 
in  error  with  respect  to  the  validity  of  the 
service  upon  the  statutory  agent  be  true,  yet, 
where  none  of  the  groimds  of  jurisdiction 
enumerated  in  sections  3214,  3215,  Code  1904, 
are  present,  the  suit  must  be  brought  in  the 
city  of  Richmond,  where  the  statutory  agent 
resides,  and  process  cannot  be  sent,  as  was 
done  in  this  case,  from  the  city  of  Winches- 
ter to  be  served  in  the  city  of  Richmond, 
where   the   insurance  company  is  the  sole 
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defendant,  and  is  not  sned  along  with  a  resi- 
dent defendant,  or  npon  a  policy  of  insn]> 
ance  issued  npon  the  life  of  a  person  resid- 
ing, either  at  the  date  of  his  death  or  at  the 
date  of  the  policy,  in  the  county  of  Fred- 
erick.   See  Warren  v.  Saunders,  27  Grat.  259. 

We  are  of  opinion  that  the  Judgment  should 
be  affirmed. 

Affirmed. 


(62  W.  Va.  4«6) 

STATE  V.  KIDWEMi. 

(Supreme  Ck>urt  of  Appeals  of  West  Virginia. 
Nov.  8,  1907.) 

1.  HoMiciDit— Defenses— Drunkenness. 

A  person  who,  being  sane  and  responsible 
for  his  acts,  voluntarily  becomes  intoxicated, 
with  or  without  a  preconceived  design  to  commit 
murder  or  other  crime,  and  while  intoxicated, 
though  it  be  to  such  a  degree  as  to  render  him 
wholly  oblivious  to  his  acts  or  conduct^  com- 
mits a  homicide,  or  does  any  other  act  which, 
if  done  by  a  person  capable  of  distinguishing 
between  right  and  wrong,  is  criminal,  if  not 
excused  or  justified  in  some  way,  is  held  re- 
sponsible by  the  law  for  his  act,  notwithstanding 
his  mental  condition  at  the  time. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  |  45.] 

2.  Sams  —  Insanity  Induced  bt  Intoxica- 
tion. 

Insani^,  tbou|:h  superinduced  by  long  con- 
dnued  indulgence  in  intemperance  or  intoxica- 
tion and  Icnown  as  delirium  tremens  or  mania 
a  potu.  renders  the  person  so  afflicted  irre- 
sponsible for  his  acts,  if  it  be  of  such  character 
as  to  deprive  him  of  the  power  to  distinguish 
between  right  and  wrong,  whether  he  be  under 
the  influence  of  liquor  at  the  time  of  the  commis- 
sion of  the  act  or  not;  but,  to  do  so,  his  af- 
fliction must  be  settled  or  fixed  insanity,  not  a 
mere  flt  of  drunlcenness.  A  person,  not  previ- 
ously laborin|r  under  such  disease  or  affliction, 
who  voluntarily  becomes  intoxicated  to  such  an 
extent  and  for  such  a  period  of  time  as  to 
cause  unconsciousness  of  his  acts  and  affliction 
with  delusions  and  hallucinations,  is  not  irre- 
sponsible under  the  law  for  the  acts  done  by 
him  while  in  such  mental  condition. 

8.  CRiMiNAii  Law  —  Trial  —  Requests  to 
Charge— Applicability  to  Evidence. 
The  accused  on  the  trial  of  an  indictment 
for  murder  is  not  entitled  to  an  instruction 
propounding  the  inquiry  as  to  whether  he  was 
insane  at  the  time  of  the  killing,  if  the  evidence 
adduced  by  him  to  sustain  such  defense  laclcs 
tendency  to  show  mental  unsoundness  antedating 
the  drunlcen  spree,  in  the  course  of  which  the 
killing  was  done,  and  also  to  show  that  intoxica- 
tion had  ceased,  and  settled  insanity  ensued,  as 
a  result  of  habitual  indulgence  in  intoxication. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.   14,   Criminal   Law,   §S   1882-1984.] 

4.  Same  —  CiRCuii stantial  Evidence  —  Writ 
OF  Errort- Verdict— Review. 

The  rule,  defining  the  character  and  pre- 
scribing the  quantum  of  circumstantial  evidence 
necessary  to  a  conviction,  saying  that  the  facts 
and  circumstances  shown  must  be  consistent 
with  the  hypothesis  of  guilt,  inconsistent  with 
every  other  hypothesis  and  conclusive  in  their 
nature  and  tendency,  operates  upon  the  facts 
found  bjf  the  jury,  not  on  mere  items  of  evidence 
adduced,  and  a  verdict  will  not  be  set  aside 
as  based  on  insufficient  evidence,  or  as  being 
contrary  to  the  evidence,  when  the  evidence  re- 
lating to  the  facts  found  by  the  jury  was  con- 
flicting and  involved  the  credibility  of  witnesses, 
and  the  court  can  see  that  the  jury  may  have 


found  from  the  evidence  facts  sufficient  to  bring 
the  case  within  the  rule  just  stated. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14»  Criminal  Law,  |  1&9.] 

(Syllabus  by  the  Court) 

Error  from  Circuit  Court,  Raleigh  County. 
James  Kidwell  was  convicted  of  murder, 
and  he  brings  error.    Affirmed. 

Matbeny  ft  Brown,  for  plaintiff  In  error. 
O.  W.  May,  Atty.  G^.,  for  the  State. 

POFFENBARGER,  J.  James  Kidwell,  un- 
der sentence  of  imprisonment  for  a  period  of 
10  years  for  the  murder  of  his  wife,  pro- 
nounced by  the  criminal  court  of  Raleigh 
county,  complains,  among  other  things,  of  the 
action  of  the  court  In  refusing  to  give  cer- 
tain instructions  and  to  set  aside  the  verdict 
of  the  jury  because  of  its  alleged  error  in  re- 
fusing them. 

Testimony  having  been  introduced  tending 
to  show  that  for  a  period  of  several  days, 
namely,  from  about  the  15th  or  18th  day  of 
January,  1907,  until  the  1st  day  of  February, 
in  aaid  year,  when  the  homicide  occurred,  he 
and  his  wife,  Annie  Kidwell,  the  deceased^ 
had  been  drlnlslng  heavily  and  remained  in  a 
state  of  gross  intoxication,  so  that  the  pris- 
oner had  had  delusions  and  hallucinations, 
that  both  had  for  a  long  time  indulged  in  peri- 
odical drunken  sprees  of  this  sort,  which  oc- 
curred about  three  times  a  year,  and  that  the 
prisoner  on  this  particular  occasion  did  not 
know,  after  the  6th  or  8th  day  of  the  spree, 
what  he  was  doing,  except  on  one  or  two  oc- 
casions— the  following  Instructiops  were  ask- 
ed for  by  the  prisoner  and  refused: 

**The  court  instructs  the  Jury  that  if  they 
believe  from  the  evidence  in  this  case  that 
the  prisoner  at  the  time  of  the  death  of  Annie 
Kidwell  was  suffering  from  a  diseased  and 
disordered  condition  of  the  mind  to  the  ex- 
tent that  his  will  power  and  reasoning  facul- 
ties were,  at  the  time,  dethroned,  and  that  as 
a  result  of  said  malady  he  was,  at  the  time, 
unable  and  incapable  of  understanding  the 
necessary  consequences  of  his  acts,  and  at  the 
time  was  unable  to  distinguish  between  right 
and  wrong,  then  under  such  circumstances  he 
would  be  incapable  of  committing  crime,  even 
though  such  disorder  of  the  mind  was  caused 
from  drunkenness,  unless  it  is  further  shown 
that  said  prisoner  rendered  himself  into  a 
state  of  voluntary  drunkenness  for  the  pur- 
pose of  carrying  into  effect  a  preconceived  de- 
sign to  commit  a  felony." 

"No.  2A.  The  court  Instructs  the  Jury 
that,  in  the  case  now  on  trial,  the  prisoner 
would  not  be  responsible  for  the  murder  of 
Annie  Kidwell,  even  though  they  should  find 
that  he  Inflicted  the  wound  from  which  she 
died.  If  they  should  further  find  and  believe 
from  the  evidence  that,  at  the  time  of  the 
commission  of  the  act,  the  said  prisoner  was 
suffering  from  a  disordered  condition  of  the 
mind,  which  for  the  time  being  dethroned  hif> 
will  power  and  rendered  him  incapable  of 


W.VaJ 


STATE  T.  KIDWELL. 


495 


knowing  right  from  wrong,  even  though  such 
disordered  condition  of  the  mind  was  brought 
about  by  drunkenness,  unless  it  has  been 
made  to  api)ear  that  such  disorder  of  the 
mind  was  voiuntarlly  brought  about  by  said 
prisoner  for  the  purpose  of  stimulating  him 
to  the  commission  of  a  felony. 

••No.  3A.  The  court  Instructs  the  Jury  that 
no  crime  can  be  committed,  under  any  cir- 
cumstances, where  there  is  a  complete  loss  of 
reason  and  will  power." 

That  drunkenness,  however  gross  or  long 
continued,  does  not  excuse  crime,  was  sub- 
stantially declared  by  this  court  in  State  t. 
Robinson,  20  W.  Va.  713,  43  Am.  Rep.  799.  It 
did  not,  however,  preclude  the  defense  of  in- 
sanity, superinduced  by  habitual  and  long 
continued  intoxication.  An  Instruction,  ap- 
proved by  the  court,  and  based  upon  Drew's 
Case,  5  Mason,  28^  Fed.  Gas.  No.  14,993,  in 
which  Judge  Story  delivered  the  instructions, 
fully 'set  out  in  the  report  of  the  case,  enun- 
ciated that  doctrine.  Judge  Story  said :  'rrhe 
question  made  at  the  bar  is  whether  insanity 
whose  remote  cause  Is  habitual  drunkenness 
is  or  is  not  an  excuse  in  a  court  of  law  for  a 
homicide  committed  by  the  party  while  so  in- 
sane, but  not  at  the  time  intoxicated  or  under 
the  influence  of  liquor.  We  are  clearly  of  the 
opinion  that  insanity  is  a  competent  excuse 
In  such  a  case.  In  general,  Insanity  is  an  ex- 
cuse for  the  commission  of  every  crime  be- 
cause the  party  has  not  the  possession  of  that 
reason  which  includes  responsibility.  An  ex- 
ception is  when  the  crime  is  committed  by  a 
party  while  in  a  fit  of  intoxication;  the  law 
not  permitting  a  man  to  avail  himself  of  the 
excuse  of  his  own  gross  vice  and  misconduct 
to  shelter  himself  from  the  legal  consequences 
of  such  crime.  But  the  crime  must  take  place 
and  be  the  immediate  result  of  the  fit  of  in- 
toxication and  while  it  lasts;  and  not,  as  in 
this  case,  a  remote  consequence  superinduced 
by  the  antecedent  exhaustion  of  the  party 
arising  from  gross  and  habitual  drunkenness.*' 
It  seems  to  be  well  established  that  insanity 
will  excuse  crime,  though  superinduced  by 
habitual  drunkenness  and  only  temporary  In 
the  sense  that  it  is  curable  or  will  naturally 
pass  off ;  but  the  distinction  between  a  fit  of 
drunkenness,  sometimes  called  "delirium  tre- 
mens," and  temporary  insanity,  a  disease  re- 
sulting from  violent  dissipation  and  indul- 
gence In  liquor,  technically  called  "delirium 
tremens."  or  "mania  a  potu,"  is  strongly 
marked  by  the  authorities  everywhere.  It  is 
noticed  in  Drew's  Case,  as  may  be  observed 
In  the  quotation  Just  given.  In  United  States 
T.  McGlue,  1  Curt.  C.  C.  (U.  S.)  1,  Fed.  Cas. 
No.  16,679,  Judge  Curtis,  afterwards  a  dis- 
tinguished member  of  the  Supreme  Court  of 
the  United  States,  said :  "It  is  an  inquiry  of 
great  Importance  in  this  case,  and,  in  the  ac- 
tual state  of  the  evidence,  I  think,  one  of  no 
small  difficulty,  whether  the  homicide  was 
committed  while  the  prisoner  was  suffering 
under  that  marked  and  settled  disease  of  de- 
lirium tremens,  or  in  a  fit  of  drunken  mad- 


ness. My  instruction  to  you  is  that  if  the 
prisoner,  while  sane  and  responsible,  made 
himself  intoxicated,  and  while  intoxicated 
committed  a  murder  by  reason  of  insanity, 
which  was  one  of  the  consequences  of  that  in- 
toxication and  one  of  the  attendants  of  that 
state,  then  he  is  responsible  in  point  of  law, 
and  must  be  punished.  This  is  as  clearly  the 
law  of  the  land  as  the  other  rule,  which  ex- 
empts from  punishment  acts  done  under  de- 
lirium tremens."  Concluding,  he  said :  "For 
the  charge,  then,  assumes  this  form:  That 
the  prisoner  committed  a  murder,  for  which, 
though  insane,  he  is  responsible,  because  his 
insanity  was  produced  by,  and  accompanied, 
a  state  of  intoxication."  In  harmony  with 
this  is  the  decision  in  Beck  v.  State,  76  Ga. 
452,  holding  as  follows:  "If  the  drunkenness 
produced  a  temporary  frenzy,  madness,  or  un- 
soundness of  mind  in  the  accused,  he  would 
not  be  excused  or  held  Irresponsible  for  the 
act  done  by  him  while  laboring  under  such 
temporary  insanity,  madness,  or  unsoundness 
of  mind  thus  produced ;  it  being  his  own  vol- 
untary act  But  if  the  mania,  insanity,  or 
unsoundness  of  mind,  though  produced  by 
drunkenness,  be  permanent  and  fixed,  so  as  to 
destroy  all  knowledge  of  right  and  wrong, 
then  the  person  thus  laboring  under  these  in- 
firmities would  not  be  responsible."  In  Peo- 
ple V.  Travers,  88  Cal.  233,  26  Pac  88,  the 
court  said :  "As  to  the  instruction  asked  by 
the  appellant  on  the  subject  of  delirium  tre- 
mens, etc..  It  is  sufficient  to  say  that  settled 
insanity  produced  by  a  long-continued  intoxi- 
cation affects  responsibility  in  the  same  way 
as  Insanity  produced  by  any  other  cause. 
But  it  must  be  'settled  insanity,'  and  not 
merely  a  temporary  mental  condition  pro- 
duced by  recent  use  of  Intoxicating  liquor." 
In  State  v.  Riley,  100  Mo.  493,  13  S.  W.  1063, 
the  same  principle  is  stated  in  the  following 
terms:  "Whilst  drunkenness  is  no  defense, 
and  does  not  mitigate  the  offense,  and  whilst 
temporary  insanity  immediately  resulting 
from  voluntary  intoxication  does  not  dis- 
charge any  one  of  his  responsibility,  on  the 
other  hand,  long-continued  habits  of  intem- 
perance, producing  permanent  mental  disease 
amounting  to  Insanity,  or  as  the  instruction 
says,  so  weakened  or  impaired  the  mind  that 
one  committing  an  offense  has  not  mind 
enough  at  the  time  to  know  right  from  wrong, 
relieves  the  party,  we  apprehend,  of  respon- 
sibility under  the  law.  Insanity  of  this  sort, 
and  thus  produced,  is  the  same  In  law  as  in- 
sanity arising  from  other  causes."  Addition- 
al authorities  to  the  same  general  effect  are 
O'Brien  v.  People,  48  Barb.  274;  Beasley  v. 
State,  50  Ala.  14^,  20  Am.  Rep.  292 ;  Cluck  v. 
State,  40  Ind..  263;  Fisher  v.  State,  64  Ind. 
435.  A  hasty  examination  of  Bailey  v.  State, 
26  Ind.  422,  might  create  the  Impression  that 
It  states  a  different  rule.  The  syllabus  says : 
"Where  the  defendant's  mind  is  so  far  de- 
stroyed by  a  long-continued  habit  of  drunken- 
ness as  to  render  him  mentally  incompetent 
intentionally  and  knowingly  to  commit  the 
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larceny,  he  should  be  acquitted,  although  he 
was  Intoxicated  at  the  time  he  took  the  prop- 
erty." This,  however,  is  predicated  upon  the 
theory  that  the  evidence  tended  to  show  in- 
sanity, on  the  part  of  the  prisoner,  before  the 
commission,  while  Intoxicated,  of  the  act  for 
which  he  was  prosecuted.  This  would  con- 
stitute an  exception  to  the  general  rule  that 
the  accused  cannot  be  held  guiltless  if  intoxi- 
cated at  the  time  the  act  was  done.  The 
whole  doctrine  proceeds  upon  the  presump- 
tion of  sanity  In  all  men  until  the  contrary 
is  proven.  No  sane  man  can  be  excused  for 
an  act  done  while  Intoxicated,  however  gross 
the  intoxicatlou  may  be.  No  matter  that  he 
has  fits  and  is  wholly  unconscious  of  what  he 
is  doing,  he  is  responsible  for  his  acts,  even 
though  he  be  entirely  oblivious  of  his  conduct 
and  utterly  unable  to  distinguish  between 
right  and  wrong ;  and  the  common  law  made 
no  exception  when  intemperance  resulted  in 
permanent  insanity.  "The  third  sort  of  mad- 
ness Is  that  which  Is  dementia  affectata, 
namely,  drunkenness.  This  vice  doth  deprive 
a  man  of  his  reason,  and  puts  many  men  into 
a  perfect,  but  temporary  frenzy;  but  by  the 
laws  of  England  such  a  person  shall  have  no 
privilege  by  his  voluntary  contracted  mad- 
nesss  but  shall  have  the  same  Judgment,  as  if 
he  were  in  his  right  senses."  1  Hale,  P.  G. 
32.  This  has  been  modified  by  the  modem 
decisions  to  the  extent  above  indicated,  name- 
ly, that,  when  drunkenness  produces  disease 
by  which  reason  Is  dethroned  or  the  will  so 
impaired  that  the  victim  is  no  longer  able  to 
distinguish  between  right  and  wrong,  the  law 
holds  him  guiltless  as  in  the  case  of  Insanity 
arising  from  any  other  cause. 

There  is  a  further  qualification  of  the  doc- 
trine, namely,  that  if  a  sane  man,  not  having 
voluntarily  made  himself  drunk  for  the  pur- 
pose of  committing  crime,  does,  while  in  a 
state  of  such  gross  intoxication  as  to  render 
him  incapable  of  deliberation,  commit  a  hom- 
icide, he  is  guilty  of  no  higher  offense  than 
murder  in  the  second  degree.  State  v.  Robin- 
son. In  view  of  these  principles,  the  Indiana 
decision  above  mentioned  Is  no  departure 
from  the  settled  law.  The  presumption  of 
sanity  may  be  overcome  and  established  prior 
to  the  time  of  the  commission  of  the  alleged 
offense,  and  the  drunkenness  of  an  Insane 
man  would  become  Immaterial.  We  do  not 
perceive  any  departure  from,  or  qualification 
of,  these  principles  in  State  v.  Kraemer,  49 
La.  Ann.  766,  22  South.  254,  62  Am.  St.  Rep. 
664,  which  holds  that;  "One  who  was  labor- 
ing under  delirium  tremens  at  the  time  of  his 
commission  of  a  criminal  act,  so  that  he  did 
not  know  or  realize  what  he  was  doing,  is 
not  excused,  unless  such  delirium  tremens 
antedated  the  fit  of  drunkenness  during  which 
such  act  was  committed."  It  must  be  ap- 
parent from  these  settled  principles  of  law 
relating  to  the  subject  that  the  evidence  ad- 
duced in  support  of  the  defense  of  Insanity 
wholly  fails  to  bring  the  case  within  them. 
None  of  it  tends  to  show  any  mental  weak- 


ness or  insanity  on  the  part  of  the  prisoner 
between  his  periods  of  drunkenness.  It  only 
shows  that,  while  drunk,  he  was  subject  to 
delusions  and  hallucinations.  That  state  of 
mind  was  nothing  more  than  what  the  courts 
term  a  fit  of  intoxication,  not  amounting  to 
settled  Insanity  or  mania  a  potu,  as  it  is 
defined  by  the  law.  He  was  under  the  influ- 
ence of  liquor  at  the  time  of  the  homicide. 
He  had  not  ceased  drinking  and  subjected 
himself  to  the  terrible  craving  for  liquor 
which  is  said  to  atflict  those  who  have  been 
on  protracted  debauches  and  produce  delir- 
ium. There  was  no  evidence,  as  in  Drew*s 
Case,  that  the  prisoner  fancied  himself  pur- 
sued and  his  life  imperiled,  and,  if  there 
were,  th»  presumption  would  be  that  his 
condition  was  due  to  drunkenness,  not  dis- 
ease, for  he  was  still  drunk. 

Instructions  given  for  the  state,  conform- 
ing strictly  to  the  principles  announced  in 
State  V.  Robinson,  are  complained  of,  under 
the  Impression  and  upon  the  theory  that  the 
state  of  the  evidence  adduced  here,  respect- 
ing Intoxication,  differs  so  widely  from  that 
of  the  evidence  in  State  v.  Robinson  that  the 
instructions  should  have  been  varied  to  suit 
the  altered  condition.  We  have  no  evidence 
tending  to  show  voluntary  drunkenness  pro- 
duced for  the  purpose  of  carrying  out  a  pre- 
conceived intent  and  design  to  commit  mur- 
der, and  no  instruction  presenting  that  the- 
ory was  given.  In  other  respects  the  evi- 
dence is  substantially  of  the  same  character 
as  that  given  in  the  case  from  the  opinion  in 
which  the  instructions  were  taken. 

A  further  assignment  of  error  Is  the  fail- 
ure of  the  court  to  set  aside  the  verdict  as 
being  contrary  to  the  law  and  the  evidence. 
The  only  theory  inconsistent  with  the  guilt 
of  the  defendant  is  that  of  suicide.  The 
death  of  Annie  Kidwell  by  violence,  at  the 
hands  of  some  human  being,  is  fully  proven, 
and  not  denied.  Whether  the  wounds  of 
which  she  died  were  self-inflicted  or  were 
given  by  the  prisoner  are  the  only  Issues  of 
fact  There  is  no  basis  in  the  evidence  for 
the  view  that  any  third  person  inflicted 
them.  Aside  from  the  i)ossibility  or  prob- 
ability of  self-destruction,  the  question  with 
which  the  jury  had  to  deal  was  the  connec- 
tion of  the  prisoner  with  the  killing.  The 
evidence  was  wholly  circumstantial,  there 
having  been  no  eyewitness  to  it,  unless  the 
prisoner,  who  denies  the  killing,  did  it.  The 
homicide  occurred  between  12  and  1  o'clock 
of  the  1st  day  of  February,  1907.  There  was 
direct  and  positive  evidence  to  the  effect  that 
on  the  night  of  the  preceding  day  the  deceas- 
ed ran  to  the  house  of  a  near  neighbor,  ap- 
parently in  great  terror,  and  knocked  for 
admission,  and  was  almost  immediately  fol- 
lowed by  the  prisoner,  who  inquired  If  his 
wife  was  in  the  house,  and  was  told  that 
she  was  and  had  said  he  had  threatened  to 
kill  her,  to  which  he  replied,  "She  called  me 
bad  names,  and  I  am  not  going  to  take  It;" 
and  then  left     The  deceased  remained  ^t 
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that  house  over  night,  and  the  prisoner  ap- 
peared In  the  morning,  and,  after  some  con- 
versation between  them,  which  the  witnesses 
did  not  hear,  they  both  went  home;  but  later 
in  the  morning  the  deceased  sought  refuge 
again  at  the  neighboring  house,  pursued  by 
the  accused,  and  shut  herself  up  in  an  out- 
house, into  which  he  attempted  to  force  his 
way.  She  was  induced,  however,  to  come  out 
by  his  convincing  her  that  he  was  not  armed, 
and  then  went  home  with  him.  Later  in  the 
day  the  accused  went  to  the  store  of  the  com- 
pany for  which  he  had  been  working,  where 
he  obtained  50  cents,  and  then  crossed  the 
river  to  a  village  called  Prince,  where  he 
obtained  some  liquor.  In  his  absence  the  de- 
ceased frequently  came  to  the  door,  and 
sometimes  out  on  the  porch,  looking  anxious- 
ly toward  the  river,  apparently  for  the  ab- 
sent husband.  On  his  return  he  entered  the 
house  through  the  kitchen,  and,  in  a  few 
minutes  afterwards,  emerged  from  the  front 
thereof  and  communicated  to  a  child  of  a 
neighbor  the  fact  that  his  wife  had  been  kill- 
ed. Later  he  gave  the  information  to  others, 
and  accused  a  young  neighbor  of  the  crime, 
of  whose  guilt  there  is  not  a  particle  of  evi- 
dence. About  5  o'clock  in  the  evening  he 
was  met  by  J.  H.  Guinn,  a  Justice  of  the 
peace,  just  below  Prince,  on  the  opposite  of 
the  river  from  Royal,  the  village  in  which 
he  lived  and  In  which  the  homicide  occurred, 
seeking  an  officer  to  arrest  the  man  who  he 
said  had  killed  his  wife.  Guinn  searched 
him,  and  found  in  his  pocket  a  bloody  razor, 
and  asked  him  what  he  was  doing  with  it, 
to  which  he  replied  that  it  was  the  razor 
with  which  his  wife's  throat  had  been  cut. 
The  blood  had  dried  on  it,  sticking  the  blade 
to  the  handle,  so  that  it  was  difficult  to  open 
it  In  explanation  of  his  possession  of  this 
weapon,  he  says  that,  on  entering  his  home, 
he  found  his  wife  lying  on  the  floor  with  her 
throat  cut,  and,  after  placing  a  pillow  under 
her  head  and  taking  possession  of  the  razor, 
he  came  out  of  the  house  by  the  front  door, 
the  knob  of  which  was  bloody,  and  went  in 
search  of  help.  Some  blood  was  found  on  his 
hands  and  clothing.  The  evidence  relied  up- 
on as  tending  to  prove  suicide  is  that  the 
wound  seemed  to  have  been  made  from 
left  to  right,  it  being  deeper  on  the  left  than 
on  the  right  side  and  high  up  under  the^chin, 
indicating  self-lnfllction,  when  viewed  in  con- 
nection with  the  proof  that  the  deceased  was 
right-handed  and  the  accused  left-handed, 
and  that  on  three  previous  occasions  the  de- 
ceased, while  under  the  influence  of  liquor, 
had  threatened  self-destruction,  once  by  pier- 
cing her  heart  with  a  hat  pin,  again  by  drown- 
ing herself,  and  last  by  shooting  herself  with 
a  pistol,  all  of  which  threats  she  had  attempt- 
ed to  execute.  Some  of  the  criminating  evi- 
dence was  contradicted,  but  the  conflict  thus 
produced  was  a  matter  for  Jury,  not  court, 
disposition. 
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While  the  law  prescribes  certain  rules  for 
the  guidance  of  Juries  in  dealing  with  the 
evidence,  it  accords  to  them  full  and  unre- 
stricted power  to  determine  what  facts  are 
proven  and  what  not  proven,  when  there  is 
substantial  evidence  tending  to  establish 
them,  or  the  evidence  pro  and  con  is  conflict- 
ing, and  Is  not  controlled  by  some  fact  or 
circumstance  so  clearly  and  fully  established 
as  to  leave  no  possible  doubt  of  its  existence, 
and  of  such  character  as  makes  it  necessarily 
rule  the  whole  case.  The  credibility  of  wit- 
nesses is  for  Jury  determination,  and  no  oth- 
er, when  any  link  or  fact  depends  upon  that 
question.  Fulton  v.  Crosby  &  Beckley  Co., 
57  W.  Va.  91,  49  S.  E.  1012;  State  v.  Flana- 
gan, 26  W,  Va.  116;  State  v.  Baker,  33  W. 
Va.  319,  10  a  E.  639.  Here  the  evidence  is 
circumstantial,  and  the  guilt  of  the  accused 
arises  by  inference,  it  is  true,  but  that  in- 
ference comes  from  the  facts  found  by  the 
jury,  and  what  they  were  the  court  cannot 
know  with  any  degree  of  certainty.  Much  of 
the  prisoner's  testimony,  conflicting  with  that 
of  the  state,  may  have  been  cast  aside  by 
the  Jury  as  false  and  worthless,  and  no  doubt 
was.  Thus  it  becomes  manifest  that  the  es- 
sential facts  and  circumstances  found,  as 
proven  by  the  evidence,  may  have  been  per- 
fectly consistent  with  the  hypothesis  of  guilt, 
inconsistent  with  every  other,  conclusive  in 
their  nature  and  tendency,  and  therefore  such 
as  to  warrant  and  call  for  a  verdict  of  guilty 
in  strict  conformity  with  the  rule,  deflnlng 
the  character  and  prescribing  the  quantum 
of  circumstantial  evidence  necessary  to  con- 
viction. There  may  have  been  no  strong  mo- 
tive for  the  commission  of  the  crime,  but 
there  was  the  element  of  drunkenness,  ac- 
counting for  the  absence  of  deliberation  and 
motive,  and  yet  not  relieving  from  responsi- 
bility. Though  the  couple  may  have  been 
perfectly  devoted  to  each  other,  as  stated  by 
the  accused,  he  may  have  killed  her  in  his 
drunken  fit.  The  Jury  may  have  found  that 
he  nevertheless  pursued  her  to  the  neighbor- 
ing house  in  anger  and  resentment  of  some 
fancied  injury  or  insult.  The  deadly  weapon 
was  found  in  his  possession,  and  he  had 
falsely  accused  another  person  of  the  murder. 
Whether  these  were  incriminating  circum- 
stances depends  upon  the  findings  of  the  ju- 
ry concerning  the  mental  condition  of  the 
accused  at  the  time,  and  mahy  witnesses  say 
he  appeared  to  be  perfectly  sane  and  ration 
al.  The  rule  invoked  against  the  verdict  op« 
erates  on  the  facts  found,  not  on  the  morr* 
evidence  adduced,  and  as  the  court  cannot 
know  what  facts  were,  in  the  opinion  of  the 
Jury,  proven  and  what  not,  it  Is  obviously 
impossible  to  disturb  the  verdict  on  the  the 
ory  that  the  circumstances  were  not  incon- 
sistent with  the  hypothesis  of  suicide. 

Seeing  no  error  in  the  Judgment,  we  af- 
firm it 
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JOSEPH  SPEIDEL  GROCERY  CO.  et  aL  ▼. 

M.  B.  STARE  &  CO.  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  12,  1907.) 

1.  Landlobd  and  Tenant  —  Leabb  —  Sale  — 
Record. 

A  bill  of  sale  or  assignment  of  a  lease  of 
real  estate,  giving  an  estate  therein  for  a  term 
of  three  years,  is  not  required  to  be  recorded,  in 
order  to  give  title  as  against  creditors  of  the 
vendor. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  32.  Landlord  and  Tenant  l§  76-79.] 

2.  Same  — Real    ob    Personal   PEOPEBrr  — 
Lease. 

Such  terra  is  personal  property,  and,  as  re- 
gards such  creditors,  is  governed  by  the  rules  of 
law  relating  to  other  kinds  of  personal  property. 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  82,  Landlord  and  Tenant  §  215.] 

8.  Fraudulent  Conveyances  —  Sale  of 

Lease. 

Possession  of  such  a  lease  by  the  vendor, 
after  a  sale  thereof,  raises  a  legal  presumption 
that  the  sale  is  fraudulent  as  to  his  creditors, 
and  casts  upon  the  vendee  the  burden  of  prov- 
ing the  fairness  and  good  faith  of  the  sale. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  24,  Fraudulent  Conveyances,  §|  817-819.] 
4.  Same— Evidence. 

To  establish  his  title  in  such  case  against 
the  creditors,  the  vendee  must  prove  by  suffi- 
cient evidence  that  the  sale  was  for  a  fair  and 
valuable  consideration,  and  that  the  vendor  did 
not  continue  to  have  an  interest  in  the  property 
by  some  secret  understanding. 

[Ed.  Note.— For  csifies  in  point  see  Cent  Dig. 
vol.  24,  Fraudulent  Conveyances,  S§  796-805.] 
8.  Same— Consideration. 

The  consideration  of  such  a  sale  may  be  an 
antecedpnt  debt;  but  the  vendee,  to  repel  the 
presumption  of  fraud  so  raised  against  him, 
must  clearly  and  fully  prove  the  debt  and  the 
amount  thereof,  or  the  payment  of  the  consid- 
eration in  money  or  other  thing,  if  it  be  other 
than  an  antecedent  debt.  Mere  proof  of  admis- 
sion by  the  vendor  of  the  antecedent  indebted- 
ness alleged  as  the  consideration  is  not  suffi- 
cient as  against  his  creditors. 
6.  Same— Burden  op  Proof. 

A  deed  of  mist,  duly  executed  by  the  vendee 
of  a  lease,  possession  whereof  is  retained  by  the 
vendor,  conveying  the  same  to  a  trustee  to  se- 
cure a  debt,  and  duly  recorded,  is,  as  against 
the  creditors  of  the  vgndor  in  possession,  prima 
facie  valid,  and  the  burden  is  upon  them,  in  a 
suit  to  set  it  aside  as  fraudulent  to  prove  that 
the  trust  deed  creditor  had  notice  of  the  fraudu- 
lent intent  of  the  vendee  out  of  possession,  the 
grantor  in  the  deed  of  trust 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  24.  Fraudulent  Conveyances,  §§  79^-815.] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court  Tyler  County. 

Bill  by  the  Joseph  Speldel  Grocery  Company 
and  others  aga'nst  M.  B.  Stark  ft  Co.  and  oth- 
ers. From  the  decree,  defendants  Atvcrood 
and  Appel  appeal.  Affirmed  in  part,  and  re- 
versed in  part. 

F.  L.  Blackmarr,  for  appellants.  M,  D. 
Hanes,  for  appellees. 

POFFENBARGER,  J.  Asslenlng  as 
grounds  of  error  the  setting  aside  of  a  sale 
of  a  lease  and  a  deed  of  trust  on  the  ground 
of  fraud,  M.  J.  Atwood  and  Ed  Appel  have 


appealed  from  a  decree  of  the  circuit  court  of 
T^ler  county  in  favor  of  the  Joseph  Speldel 
Grocery  Company.  On  August  8,  1899,  Mrs. 
M.  E.  Stark  took  from  Martha  J.  Wells  a 
three-year  lease  on  a  certain  town  lot  situate 
In  a  village  called  "Garry  Owen,"  adjoining 
the  city  of  SistersviUe,  agreeing  to  pay,  as 
annual  rent  therefor,  the  sum  of  $20,  and 
erected  thereon  a  two-story  frame  building,  a 
baker's  oven,  a  stable,  and  other  outbuildings. 
In  said  buildhig  she  resided  and  carried  on 
a  grocery  and  bakery  business,  in  which  her 
sister,  Mrs.  Atwood,  the  appellant  was  a 
partner.  At  this  time  Fred  Appel,  a  young 
man,  clerked  for  them,  and  later  he  married 
the  daughter  of  Mrs.  Stark.  Mrs.  Atwood  re- 
tired from  the  copartnership,  and  Fred  Appel 
succeeded  her.  By  a  writing  under  seal,  and 
dated  December  24,  1900,  Mrs.  Stark,  in  con- 
sideration of  $1,600,  the  receipt  whereof  was 
acknowledged,  sold,  assigned,  and  transferred 
the  lease  to  Mrs.  Atwood.  On  the  28th  day  of 
December,  1900,  Mrs.  Atwood  executed  a  deed 
of  trust  whereby  she  conveyed  the  lease  to 
Fred  Appel,  trustee,  to  secure  to  Edward  Ap- 
pel, his  brother,  the  payment  of  a  negotiable 
promissory  note  for  the  sum  of  $300,  bearlni; 
the  same  date  as  the  trust  deed.  Mr&  Stark 
and  Fred  Appel  continued  the  grocery  and 
bakery  business  on  the  premises,  in  the  firm 
name  of  M.  E.  Stark  ft  Co.,  agreeing  to  pay 
Mrs.  Atwood  rent  at  the  rate  of  $45  i)er 
month.  In  the  month  of  September,  1902. 
more  than  a  year  and  a  half  after  the  re- 
tirement of  Mrs.  Atwood  from  the  firm  and 
her  purchase  of  the  lease  and  execution  of 
the  deed  of  trust  the  mercantile  firm  was 
overwhelmed  with  financial  trouble,  owing 
many  debts  it  could  not  pay,  and  was  threat- 
ened with  many  actions,  if  not  In  some  cases, 
already  sued,  when  Mrs.  Atwood,  claiming 
unpaid  rent  amounting  to  $540,  sued  out  and 
caused  to  be  levied  on  the  stock  of  goods  a 
distress  warrant  Thereupon  this  suit  in 
equity  was  Instituted  by  the  Joseph  Speidel 
Grocery  Company,  a  creditor  of  M.  B.  Stark 
ft  Co.,  in  aid  of  an  action  of  assumpsit  with 
an  attachment  which  had  been  levied  upon 
the  stock  of  goods.  The  bill  alleged  fraud 
and  collusion  among  the  parties  to  the  mer- 
cantile firm,  Mrs.  Atwood  and  E^dward  Ap- 
pel, the  trust  creditor,  to  hinder  and  delay 
the'  creditors  of  the  firm  and  prevent  the  col- 
lection of  their  debts,  denied  that  there  was 
any  rent  due  Mrs.  Atwood,  and  prayed  an 
Injunction  restraining  further  proceedings  un- 
der the  distress  warrant  and  administration 
of  the  funds  by  the  court  The  injunction 
was  granted,  and  subsequently,  on  the  peti- 
tion of  the  plaintiff,  a  special  receiver  was 
appointed  to  take  charge  of  the  property  and 
collect  the  debts  due  the  firm.  Afterwards 
an  amended  bill  was  filed  attacking  the  sale 
of  the  lease  to  Mrs.  Atwood  and  the  deed  of 
trust  in  favor  of  Edward  Appel  as  fraudu- 
lent. Full  defense  to  all  the  allegations  of 
the  bills  was  made  in  the  several  answers  fll- 
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ed  by  the  defendants.  They  denied  all  fraud 
and  collusion,  and  averred  good  faith  In  all 
the  transactions  and  proceedings  against 
which  relief  was  sought  by  the  plaintiff. 
The  stock  of  goods  and  other  property  claim- 
ed by  M.  Ik  Stark  &  Co.  were  sold  for  $595 
by  the  constable,  by  virtue  of  his  levy  under 
the  distress  warrant,  Ed  Appel  becoming  the 
purchaser;  but  in  obedience  to  the  injunc- 
tion the  officer  held  the  fund  subject  to  the 
order  of  the  court  He  was  appointed  special 
receiver,  and  sold  the  buildings  on  the  lease 
under  an  order  of  the  court  for  $500.  On 
final  hearing  the  court  adjudged  the  assign- 
ment of  the  lease  and  the  deed  of  trust  fraud- 
ulent and  decreed  the  funds  to  .the  creditors 
of  M.  B.  Stark  &  Co.,  giving  preference  to  the 
plaintiff,  whose  claim  then  amounted,  with 
interest,  to  $1,040.47;  many  others  having 
come  into  the  suit  by  petition,  so  that  the 
entire  fund  was  taken  by  them. 

The  record  discloses  no  evidence  of  any  in- 
debtedness at  the  time  of  the  sale  of  the 
lease  and  execution  of  the  deed  of  trust,  nor 
can  it  be  said  that  the  assignment  or  trans- 
fer was  voluntary,  since  that  is  negatived  by 
positive  testimony  to  the  effect  that  it  was 
made  in  consideration  of  indebtedness  due 
from  Mrs.  Stark  to  Mrs.  Atwood.  All  the 
claims  presented  against  the  firm  in  the  bill 
and  petitions  seem  to  have  accrued  long  aft- 
er the  assignment  was  made.  The  plaintiff 
does  not  show  when  its  claim  was  acquired ; 
but  Fred  Appel's  testimony,  not  contradicted, 
shows  that  it  was  for  goods  sold  in  June, 
July,  and  August,  1902,  or  possibly  in  July 
aiid  August  only,  and  certainly  not  for  goods 
sold  as  early  as  within  a  year  after  the  sale 
of  the  lease.  There  is  no  evidence  showing 
when  any  of  the  other  debts  were  contracted. 
It  further  appears,  from  the  uncontradicted 
evidence  of  Fred  Appel,  that  M.  E.  Stark  & 
Co.  paid  Mrs.  Atwood  rent  at  the  rate  of  $45 
per  month  after  she  had  bought  the  lease, 
and  that  the  note  given  to  Ed  Appel  and  se- 
cured by  the  deed  of  trust  represented  money 
actually  loaned  to  her.  The  decree  seems  to 
rest  upon  the  close  relationship  of  the  de- 
fendants and  the  withholding  from  record 
of  the  bill  of  sale,  or  written  assignment  of 
the  lease,  as  badges  of  fraud,  and  this  Is 
the  line  of  the  argument  found  in  the  brief. 
The  decree  sets  the  sale  aside,  as  to  the  cred- 
itors, "because  of  never  having  been  admit- 
ted to  record  nor  recorded  in  the  proper  office 
of  Tyler  county,"  and  the  deed  of  trust  Is 
annulled  because  it  is  "predicated  on  said 
unrecorded  deed."  As  the  lease  was  for  a 
term  of  only  three  years,  no  recordation 
thereof  was  required.  Sections  4  and  5,  c.  74, 
Code  1899  [Code  1906.  fi§  3102.  3103],  do  not 
require  it.  Their  provisions  do  not  apply  to 
written  contracts  made  in  respect  to  real  es- 
tate or  goods  and  chattels,  unless  they  are 
made  in  consideration  of  marriage,  or  for 
conveyance  thereof  for  a  term  therein  of 
more  than  five  years,  or  are  deeds  of  trust  or 


mortgages.  An  absolute  deed  of  sale  of  chat- 
tels is  not  required  to  be  recorded,  and  its 
recordation  has  no  legal  effect  Curtln  v. 
Isaacsen,  36  W.  Va.  391,  15  S.  E.  171.  Poling 
V.  Flanagan,  41  W.  Va.  191,  23  S.  E.  685. 
Section  3  of  that  chapter  relates  [Code  1906, 
§  3101],  except  in  the  case  of  reservations  of 
title,  to  goods  and  chattels  the  possession 
whereof  shall  have  remained  with  the  party 
for  a  period  of  five  years,  a  case  not  made  out 
by  this  record.  As  the  bill  charges  fraud, 
and  not  a  preference,  and  it  does  not  appear 
that  there  were  any  debts  existing  at  the 
time  the  sale  was  made  and  the  deed  of  trust 
executed,  the  suit  cannot  be  regarded  as  hav- 
ing been  brought  under  section  2  of  chapter 
74  of  the  Code  of  1899  [Code  1906,  I  3100]. 
It  charges  fraud  in  the  sale  and  deed  of  trust 
for  the  purpose  of  hindering,  delaying,  and 
defeating  the  rights  of  creditors.  Hence  the 
suit  must  be  regarded  as  having  been  brought 
under  section  1  of  said  chapter  [Code  1906,  S 


As  the  subject-matter  of  the  bill  of  sale  or 
assignment  was  a  mere  chattel  real,  a  term 
less  than  five  years  in  duration,  created  by  an 
instrument  not  required  to  be  recorded,  a 
writing  effecting  a  sale  thereof  does  not  have 
to  be  recorded.  Its  status  is,  in  that  respect, 
the  same  as  that  of  a  bill  of  sale  or  any 
other  personal  property,  which  we  have  seen 
need  not,  and  cannot,  be  so  recorded  as  to 
have  any  legal  effect  The  withholding  of 
such  an  instrument  from  record  cannot  be 
regarded  as  evidence  of  fraud,  for  the  reason 
that  it  involves  no  breach  of  duty  to  any 
one.  The  vendor  of  this  lease,  Mrs.  Stark, 
however,  remained  in  possession  thereof.  If 
the  rule  applicable  to  movable  tangible  per- 
sonal property',  making  retention  of  posses- 
sion thereof  evidence  of  fraud  as  against 
creditors,  applies  to  a  lease,  then  the  burden 
would  be  on  Mrs.  Atwood  to  show  that  she 
was  a  purchaser  In  good  faith.  If  the  ven- 
dor In  an  absolute  sale  of  personal  property 
continue  in  possession  thereof,  his  possession 
raises  a  legal  presumption  that  the  sale  was 
fraudulent;  but  it  makes  the  sale  only  pri- 
ma facie  fraudulent  The  presumption  is  re- 
buttable, and  may  be  overthrown.  It  puts 
upon  the  vendee  the  burden  of  proving  the 
fairness  and  good  faith  of  the  transaction. 
Bindley  v.  Martin,  28  W.  Va.  773 ;  Curtln  v. 
Isaacsen,  36  W.  Va.  391,  15  S.  E.  171 :  Poling 
V.  Flanagan,  41  W.  Va.  191.  23  S.  E.  685.  Be- 
tween this  and  the  conclusive  sentence  of  the 
law,  making  a  sale  absolutely  void  as  to  pur- 
chasers and  creditors  for  failure  to  record 
the  deed,  the  distinction  is  very  clear  as  well 
as  Important.  In  some  states  the  statutes  re- 
quire every  sale  of  personal  property,  pos- 
session of  which  is  not  delivered,  to  be  In 
writing  and  the  instrument  recorded.  Fail- 
ure to  comply  with  such  a  statute  renders 
the  sale  wholly  void;  but  even  in  those 
states,  the  courts  have  made  exceptions  when 
the  nature  of  the  property  is  such  that  deliv- 
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ery  thereof  cannot  be  made.  An  instance  of 
this  is  a  growing  crop.  Whether  such  a  sale 
of  a  lease  would  have  to  be  recorded  Is  a 
question  not  answered  by  any  decision  so  far 
found  In  my  investigation  of  the  subject. 
While  personal  property,  It  Is  not  movable, 
nor  is  It  capable  of  delivery,  as  most  tangible 
property  is.  But  the  vendor  can  vacate  it 
and  put  the  vendee  in  possession,  and  this 
is  most  usually  done,  when  sales  of  such  prop- 
erty are  made  in  good  faith.  In  this  state, 
our  statute  not  requiring  the  recordation  of 
the  instrument  of  transfer,  retention  of  pos- 
session by  a  vendor  cannot  render  the  sale  ab- 
solutely void.  Its  utmost  effect  would  be  to 
make  it  prima  facie  fraudulent  In  so  far  as 
it  affects  the  rights  of  purchasers  and  cred- 
itors. As  to  whether  it  has  this  effect,  our 
decisions  do  not  respond  specifically;  but  it 
falls  within  the  reason  of  the  rule.  Credit- 
ors and  purchasers  of  property,  the  title  to 
which  is  evidenced  by  the  records,  generally 
rely  upon  the  records  in  their  dealings  with 
reference  to  its  title,  and  may  do  so  with 
perfect  safety  at  all  times.  As  to  property, 
the  title  whereof  is  not  evidenced  by  the  pub- 
lic records,  persons  dealing  with  respect  to  it, 
and  having  no  notice  to  the  contrary,  rely 
upon  the  possession  as  evidence  of  title. 
Wherefore,  if  the  retention  of  possession  did 
not  make  a  sale  prima  facie  fraudulent  as 
to  such  persons,  they  would  have  no  protec- 
tion against  fraud  and  deceit.  Public  policy, 
therefore,  has  required  the  establishment  of 
this  rule  for  their  protection.  In  doing  so, 
the  courts  have  merely  recognized  and  en- 
forced a  legal  principle  that  is  very  broad  in 
its  application. 

Possession  of  land  has  always  been  evi- 
dence of  title  sufficient  to  put  a  purchaser  up- 
on inquiry.  In  making  It  evidence  of  title  in 
favor  of  creditors  against  a  purchase  of  per- 
sonal property  out  of  the  possession  of  the 
vendee,  and  requiring  him  to  prove  that  he  is 
a  purchaser  in  good  faith,  the  courts  have 
simply  set  it  up  as  a  shield  and  defense 
against  fraud  and  imposition.  Even  in  the 
case  of  conveyances  of  real  estate  to  the  prej- 
udice of  creditors,  retention  of  possession  by 
the  vendor  is  a  circumstance  tending  to  show 
fraud  and  bad  faith.  It  is  characterized  by 
the  decisions  everywhere  as  a  badge  of  fraud. 
Colston  V.  Miller.  55  W.  Va.  490,  47  S.  B.  268; 
Hutchinson's  Ex*x  v.  Boltz,  35  W.  Va.  754, 
14  S.  B.  267;  Blackshire  v.  Pettit,  35  W.  Va. 
547,  14  a  B.  133;  Livesay  v.  Beard,  22  W. 
Va.  585.  Though  delivery  of  possession  of  a 
lease  cannot,  from  its  very  nature,  be  made 
in  the  same  manner  in  which  delivery  of 
movable  property  can  be  made,  It  can  be  made 
no  less  effectually  and  notoriously,  and  In 
the  ordinary  course  of  business  it  is  generally 
done.  The  vendor  vacates  and  the  assignee 
enters.  The  rule,  therefore,  ought  as  clearly 
to  extend  to  a  lease  of  this  kind  as  to  any 
other  personal  property.  The  rule  is  founded 
upon  a  presumption  that  a  purchaser  will 


naturally  protect  his  purchase  by  taking  pos- 
session. The  enjoyment  of  the  thing  pur- 
chased is  generally,  if  not  always,  the  object 
the  purchaser  has  in  view;  and  his  neglect 
to  take  possession  Is  so  unusual  and  contrary 
to  general  experience  as  to  be  very  strong 
evidence  that  the  purchase  was  only  colora- 
ble, and  not  real.  And  it  makes  a  much 
stronger  case  in  favor  of  the  creditor  than 
a  mere  circumstance,  an  item  of  evidence, 
tending  to  prove  fraud.  It  puts  the  title 
prima  facie  in  the  party  In  possession,  so 
that  the  claimant  must  prove  a  purchase  in 
good  faith  for  an  adequate  consideration.  To 
overcome  the  prima  facie  case  so  made,  the 
evidence  must  be  clear,  positive,  and  full. 
It  is  scrutinized  more  closely  than  the  evi- 
dence in  many  other  cases.  While  ordinarily 
fraud  must  be  proved,  like  any  other  fact, 
the  law  makes  cases  of  this  kind  exceptional. 
It  gives  the  creditor  the  benefit  of  a  pre- 
sumption, which  the  alleged  purchaser  must 
overthrow.  He  upon  whom  such  a  burden  is 
cast  by  the  law  must  show,  not  only  that  he 
paid  an  adequate  consideration  for  the  prop- 
erty, but  also  that  he  did  it  in  good  faith. 
Though  the  consideration  may  be  an  antece- 
dent debt,  he  must  prove  the  existence  of  the 
debt  Whether  an  adequate  consideration 
passed  from  him  must  not  be  left  uncertain 
by  the  evidence.  The  fact  is  within  his 
knowledge,  and  the  means  of  proof  within 
his  control,  and  he  must  clearly  and  fully 
prove  his  claim.  Colston  v.  Miller,  55  W.  Va. 
490,  47  S.  E.  268;  Bindley  v.  Martin,  28  W. 
Va.  773.  The  evidence  produced  must  be 
sufficient  to  rebut  the  strong  legal  presump- 
tion arising  from  the  retention  of  possessidn. 
Has  Mrs.  Atwood  complied  with  this  rigid 
rule  of  law?  She  claims  a  sale  in  con- 
sideration of  antecedent  indebtedness  without 
showing  when  or  how  it  accrued.  She  does 
not  testify.  Her  brother,  J.  M.  Childers, 
merely  says  he  was  present  when  the  bill  of 
sale  was  executed,  and  that  Mrs.  Stark  then 
owed  her  sister  about  $1,700.  The  two  Bis- 
ters were  present  and  agreed  upon  this  fact 
in  his  presence.  This  seems  to  be  the  extent 
of  his  information  on  the  subject  Whether 
he  knew  of  his  own  knowledge  the  time, 
amount,  or  purpose  of  any  particular  loan  or 
advancement  is  not  revealed.  His  evidence 
would  be  sufficient  as  between  Mrs.  Atwood 
and  Mrs.  Stark,  no  doubt;  but  the  case  of 
the  former  against  the  creditors  of  Mrs. 
Stark  must  leave  nothing  to  mere  inference. 
She  must  show  what  was  parted  with  in  con- 
sideration of  the  property  she  claims  to  have 
purchased.  The  facts  that  she  retired  from 
the  partnership  at  about  the  time  she  claims 
to  have  bought  the  lease,  and  the  lease  may 
have  been  conveyed  in  satisfaction  of  her  in- 
terest in  the  store,  and  that  she  was  a  woman 
of  means  and  able  to  have  loaned  her  sister 
money,  are  too  remote.  They  fail  to  show 
payment  They  merely  argue  ability  to  pay 
and  possibility  of  payment,  and  leave  the  fact 
of  payment  to  mere  uncertain  inference.    If 
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Mrs.  Atwood  advanced  all  tbis  money  to  her 
sister,  or  was  her  creditor  to  the  extent  of 
her  interest  in  the  store,  how  easily  she  could 
have  taken  the  witness  stand  and  told  when, 
how,  and  In  what  amounts  she  had  loaned  or 
advanced  it,  or  whether  it  represented  her  in- 
terest in  the  store.  Her  silence,  as  well  as 
the  uncertain  character  of  the  evidence  upon 
which  she  relies,  are  both  against  her.  Van- 
dervort  v.  Fouse,  52  W.  Va.  214,  43  S.  Ei.  112. 
All  that  J.  M.  Chllders  states  upon  his  own 
knowledge  may  be  true,  and  yet  Mrs.  Stark 
not  have  been  indebted  to  her  sister  a  dollar 
at  the  time  of  the  alleged  sale.  While  he 
asserts  that  she  had  frequently  loaned  her 
money,  he  does  not  say  he  handled  it  for 
them,  or  saw  It,  or  personally  knew  anything 
about  it.  Evidently  he  states  only  what  he 
has  heard  them  say.  Evidence  to  relieve 
from  the  presumption  of  fraud  must  have 
more  of  the  elements  of  directness  and  cer- 
tainty. Colston  V.  Miller,  55  W.  Va.  490,  47 
S.  E.  268 ;  Cochrane  v.  Hyre,  49  W.  Va.  315, 
319,  38  S.  E.  554.  / 

The  claim  of  Ed  Appel  Is  better  sustained. 
There  is  direct  and  positive  evidence  that  he 
loaned  the  money  to  Mrs.  Atwood,  and  he  is 
not  burdened  with  any  presumption  of  fraud. 
The  evidence  discloses  no  indebtedness  at 
the  time  the  loan  was  made,  and  no  circum- 
stance casting  suspicion  upon  the  transaction 
with  him  has  been  shown.  His  deed  of  trust 
may  be  sustained  as  against  the  creditors  of 
Mrs.  Stark,  notwithstanding  the  failure  of 
Mrs.  Atwood,  the  grantor  tn  the  deed  of  trust, 
to  prove  title  as  against  them.  She,  having 
title  as  against  Mrs.  Stark,  executed  the  deed 
of  trust  in  favor  of  Appel.  He  caused  it  to 
be  recorded  long  before  any  of  the  other 
debts  in  question  were  incurred,  and  all 
creditors,  relying  in  any  way  upon  the  lease 
as  security,  had  constructive  notice  of  the 
lien.  These  subsequent  creditors,  entitled 
to  the  presumption  of  fraud,  arising  from 
the  mere  retention  of  possession,  on  the 
theory  that  they  extended  credit  under  the 
belief  that  Mrs.  Stark  still  owned  the  lease, 
can  have  no  higher  equity  than  one  who  loan- 
ed ihoney  directly  as  security  with  the  knowl- 
edge and  consent  of  Mrs.  Stark,  and  without 
any  knowledge  of  actual  fraud  on  the  part  of 
the  then  admitted  owner.  There  Is  no  proof 
that  Ed  Appel  knew  or  had  any  reason  to  be- 
lieve the  sale,  evidenced  by  the  bill  of  sale 
abown  him,  was  not  actual  and  bona  fide. 
He  was  not  dealing  with  Mrs.  Stark,  but 
with  Mrs.  Atwood,  and  was  not  bound  to  as- 
certain whether  she  had  actually  paid  the 
purchase  money  and  made  Mrs.  Stark  her 
tenant  Though  Mrs.  Atwood  may  have  been 
a  fraudulent  vendee,  he  is  not  affected  by 
that  fact,  since  he  appears  from  the  evidence 
to  have  been  a  bona  fide  purchaser  for  value 
without  notice  of  the  fraud.  Blackshire  v. 
Pettit,  36  W.  Va.  647,  14  S.  E.  133;  Gos- 
tiom's  Bx'r  v.  Sbodgrass,  17  W.  Va.  717;  Root- 
Toa-Na-Herb  Co.  v.  Bightmire,  48  W.  Va.  222, 
36  S.  B.  «59;  Code  1899  W.  Va.  c  74,  §  1 


[Code  1906,  §  3099].  Here  the  burden  of 
proof  shifted  to  the  plaintiff.  His  answer 
denies  notice  of  any  such  fraud,  and  there  is 
no  proof  to  sustain  the  charge. 

From  these  conclusions  it  results  that  the 
decree  complained  of  must  be  reversed,  in  so 
far  as  it  set  aside  said  deed  of  trust  and  de^ 
nled  the  claim  of  Edward  Appel,  and  the 
cause  remanded,  with  directions  to  enter  a 
decree  sustaining  said  deed  of  trust  and  giv- 
ing said  Appel  priority  over  all  other  credit- 
ors in  respect  to  the  fund  In  the  hands  of  the 
court  arising  from  the  sale  of  the  buildings 
on  the  lease,  and  modify  the  decree  complain- 
ed of  accordingly,  and  in  all  other  respects 
said  decree  will  be  affirmed. 


(62  W.  Va.  521) 
BICE  V.  BOOTHSVILLE  TELEPHONE  CO. 

et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nof.  12,  1907.) 

1.  Costs  —  Appeal  —  Dismissal  —  Judo- 

MBNT. 

An  appellate  court,  on  dismissing  an  appeal 

for  want  of  Jurisdiction,  has  no  jurisdiction  or 

power  to  render  a  judgment  for  costs  of  the  suit. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 

vol.  13,  Costs,  §  880.] 

2.  Same. 

Section  4,  c.  138,  Code  1899  (Code  1906,  § 
4127),  empowering  the  court  to  give  or  withhold, 
in  its  discretion,  costs  on  any  motion,  other  than 
a  motion  for  a  judgment  for  money,  authorizes 
judgment  for  costs  incident  to  the  motion,  but 
not  costs  of  the  suit 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  13,  Costs,  §  229.] 

3.  Prohibition   —  Enforcement    of    Void 
Judgment. 

The  enforcement  of  a  judgment  for  costs, 
not  authorized  by  any  statute,  may  be  prohibited 
as  a  judgment  rendered  without  jurisdiction, 
when  the  court  rendering  it  has  not  jurisdiction 
of  the  cause  on  any  other  ground. 

4.  Same— Issuance  op  Writ. 

The  rule  respecting  application  to  the  in^- 
ferior  court  to  vacate  its  unauthorized  judgment 
before  awarding  a  writ  of  prohibition  to  prevent 
the  enforcement  thereof  is  discretionary,  and  the 
judgment  of  a  circuit  court,  on  review  in  the 
Supreme  Court  of  Appeals,  will  not  be  reversed 
for  failure  of  the  circuit  court  to  require  such 
application  before  awarding  the  writ. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig 
vol.  40,  Prohibition,  §§  4,  11.] 

(Syllabus  by  the  Ck>urt) 

Error  from  Circuit  Court,  Marion  County. 

Application  by  J.  Lee  Bice  against  tbe 
Boothsville  Telephone  Company  and  others 
for  a  writ  of  prohibition.  From  an  order 
granting  the  same,  the  telephone  company 
brings  error.    Affirmed. 

Harry  Shaw,  for  plaintiff  in  error.  W.  S. 
Meredith,  for  defendant  in  error. 

POFFENBARGER,  J.  The  Boothsville 
Telephone  Company  recovered  a  judgment  in 
a  justice's  court  for  the  sum  of  $8,  against 
J.  Lee  Bice,  who  took  an  appeal  therefrom  to 
the  intermediate  court  of  Marion  county, 
whence  the  appeal  was,  on  motion,,  dismissed 
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for  want  of  Jarisdlctlon ;  the  amount  In  con- 
troversy being  insufficient.  The  order  of  dis- 
missal was  accompanied  by  a  judgment  for 
costs,  amounting  to  $17.35,  and,  denying  a 
lack  of  jurisdiction  in  the  court  to  adjudge 
costs  In  dismissing  an  appeal  for  want  of 
jurisdiction,  Bice  obtained  from  the  circuit 
court  of  said  county  a  writ  of  prohibition  in- 
hibiting the  enforcement  of  the  judgment. 
To  the  judgment  of  the  circuit  court  award- 
ing said  writ,  the  telephone  company  obtained 
from  this  court  a  writ  of  error. 

Tha  federal  courts  uniformly  deny  power 
in  the  court  to  award  costs  on  dismissing 
for  want  of  jurisdiction.  Inglee  v.  Coolidge, 
2  Wheat  (U.  S.)  360,  4  L  Ed.  261;  Mclver 
V.  Wattle,  9  Wheat  (U.  S.)  650,  6  L.  Ed.  182; 
Strader  v.  Graham,  18  How.  (U.  S.)  602,  15 
L.  Ed.  464;  Homthall  y.  Keary,  9  Wall.  (U. 
S.)  560,  19  L.  Ed.  560;  Mayer  v.  Cooper,  6 
Wall.  (U.  S.)  247,  18  L.  Ed.  851;  Bank  v. 
Cannon,  164  U.  S.  319,  17  Sup.  Ct  89,  41  L. 
Ed.  451.  Some  of  these  cases  were  referred 
to  in  the  opinion  in  Nutter  v.  Brown,  58  W. 
Va.  237.  52  S.  E.  88,  1  L.  R.  A.  (N.  S.)  1083, 
by  way  of  illustration  In  the  discussion  of 
prhiciples  governing  costs  generally,  as  show- 
ing a  condition  under  which  there  might  be  no 
discretion  in  the  court  respecting  the  mat- 
ter, but  no  intimation  was  there  given  as  to 
whether  it  would  be  proper  to  award  costs  in 
such  case  under  our  practice.  That  question 
was  neither  involved  nor  discussed ;  but  sev- 
eral decisions  rendered  by  this  court  declare 
the  principle  of  the  federal  cases.  Ferguson 
V.  Millender,  82  W.  Va.  30,  9  S.  E.  38;  State 
V.  Lambert,  62  W.  Va.  248,  43  S.  E.  176; 
Vlbon  V.  Hamrlck,  55  W.  Va.  236,  46  S.  E. 
1029;  Baker  v.  Tappan,  56  W.  Va.  849,  49 
S.  E.  447.  Some  apparent  exceptions,  as  well 
as  some  actual  ones,  are  recognized  by  all 
'  courts,  and  In  some  jurisdictions  the  rule  is 
not  observed  at  all.  The  federal  Supreme 
Court  holds  that  the  costs  of  a  motion  to 
dismiss  for  want  of  jurisdiction  may  be  al- 
lowed, when  any  expenses  incident  thereto, 
such  as  the  printing  of  the  record,  have  been 
necessarily  Incurred  for  the  purposes  of  the 
motion,  but  not  costs  of  the  suit  as  upon  a 
hearing  (Bradstreet  Co.  v.  Higgins,  114  U.  S. 
262,  5  Sup.  Ct  880,  29  L.  Ed.  176);  and, 
when  the  appellate  court  reverses  for  want  of 
jurisdiction  in  the  lower  court,  appellate 
court  costs  are  allowed  (Ferguson  v.  Millen- 
der, 32  W.  Va.  30,  9  S.  E.  38;  Freer  v. 
Davis,  52  W.  Va.  1,  43  S.  B.  164,  59  L.  R.  A. 
556,  94  Am.  St  Rep.  895;  Gaylord  v.  Kel- 
shaw,  1  Wall.  [U.  S.]  81.  17  L.  Ed.  612 ;  Rail- 
road Co.  V.  Swan,  111  U.  S.  379,  4  Sup.  Ct 
510,  28  L.  Ed.  462;  Assessors  v.  Osbom,  9 
Wall.  [U.  S.]  567,  19  L.  Ed.  748;  Montalet 
y.  Murray,  4  Granch  lU.  S.]  46,  2  L.  Ed.  545). 
For  cases  wholly  denying  the  rule  inhibiting 
judgment  for  costs  when  the  court  is  without 
jurisdiction  of  the  case,  or  awarding  costs 
in  such  cases  under  special  statutes,  see  11 
Cyc.  211,  note  2.    On  the  main  question  there 


is  sharp  conflict  of  authority ;  but  this  court 
has  undoubtedly  adopted  the  rule  adhered  to 
by  the  federal  courts,  and  it  seems  to  be  sus- 
tained by  the  great  weight  of  authority 
throughout  the  country.  In  doing  so.  we 
have  necessarily  construed  the  statutes  we 
have  as  not  authorizing  costs  in  such  cases, 
even  though  they  may  not  have  been  specially 
considered.  One  exception  among  our  own 
decisions  has  been  observed  (Taylor  v.  May- 
nor,  46  W.  Va.  588,  33  S.  E.  260),  but  the 
matter  of  costs  was  not  discussed.  It  was 
referred  to  in  Elbon  v.  Hamrick,  55  W.  Va. 
236,  46  S.  E.  1029,  but  not  followed  in  respect 
to  costs.  These  observations  apply,  also,  to 
Richmond  v.  Henderson,  48  W.  Va.  389,  37 
S.  E.  653,  in  which  this  court  dismissing  a 
writ  of  certiorari  on  a  writ  of  error,  awarded 
costs  in  the  court  below,  as  well  as  costs  in 
this  court  Frye  v.  Miley,  54  W.  Va.  325,  46 
S.  E.  135,  was  a  different  kind  of  case.  There 
a  bill  in  equity  was  dismissed  as  upon  a 
demurrer,  and  the  statute  (section  4,  c  138, 
Code  1899  [Code  1906,  |  4127])  probably  war- 
ranted the  decree  for  costs. 

All  costs  are  of  statutory  authorization, 
for  the  common  law  gave  none  in  any  case. 
11  Cyc.  24;  5  Ency.  Pi.  &  Pr.  110.  Statutes 
relating  to  costs  must  be  strictly  construed. 
11  Cyc.  27;  5  Ency.  PI.  &  Pr.  111.  In  Eng- 
land and  many  of  the  states  of  this  country 
they  are  regarded  as  penal  statutes  (11  (^c. 
27) ;  but  our  statute  declares  them  not  penal 
(Code  1899,  c  138,  I  10  [Code  1906,  |  4133]). 
The  statutory  provisions,  relied  upon  as  giv- 
ing jurisdiction,  are  sections  4,  8,  and  11  of 
chapter  138  of  the  Code  of  1809  (Code  1906. 
If  4127,  4131,  4134).  Section  4  says:  "Upon 
any  motion  (other  than  for  a  judgment  for 
money),  or  upon  any  Interlocutory  order  or 
proceeding,  the  court  may  give  or  refuse  costs, 
at  its  discretion,  unless  it  be  otherwise  pro- 
vided. ♦  •  ♦  And  when  any  part  of  the 
proceedings  is  adjudged  insufficient  order  all 
costs  occasioned  by  such  insufficient  pleading, 
to  be  paid  by  him  who  committed  the  fault" 
Section  8  provides  as  follows :  ''Except  where 
It  is  otherwise  provided,  the  party  for  whom 
flnal  judgment  Is  given  in  any  action,  or  in  a 
motion  for  judgment  for  money,  whether  he 
be  plaintiff  or  defendant  shall  recover  his 
costs  against  the  opposite  party."  Section  11 
says:  "In  every  case  in  an  appellate  court 
costs  shall  be  recovered  in  such  court  by  the 
party  substantially  prevailing."  That  section 
11,  expressly  made  applicable  to  appellate 
courts,  does  not  cover  the  case,  is  manifest 
from  the  several  decisions  in  which  it  has 
not  been  so  considered.  Section  8,  as  well 
as  section  11,  plainly  contemplates  only  final 
judgments  and  decrees.  Section  4,  by  the 
use  of  the  terms  "any  motion,"  may  seem  to 
cover  the  case;  but  the  costs  to  be  allowed 
under  that  clause  would  be  only  those  in- 
cident to  the  motion,  if  any.  and  not  costs  in 
the  suit  This  is  the  construction  placed  by 
the  federal  Supreme  Court  on  one  ift  its  rules. 
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couched  in  terms  similar  to  those  of  onr 
statute.  It  does  not  authorize  a  Judgment 
for  costs  generally,  including  fees  and  mile- 
age of  witnesses,  clerk's  fees,  and  attorney's 
fees.  Nothing  is  suggested  or  perceived  that 
could  afford  ground  for  the  taxation  of 
$17.35  as  costs  incident  to  the  motion  to  dis- 
miss. That  said  sum  is  the  cost  of  the  suit 
Is  put  beyond  doubt  by  the  terms  of  the 
order  under  which  the  taxation  was  made. 
It  gives  to  the  plaintiff,  appellee,  a  recovery 
of  **its  costs  by  it  expended  in  and  about  its 
prosecution  of  this  suit  in  this  court" 

Want  of  Jurisdiction  in  a  court  entertain- 
ing a  cause  of  action,  or  rendering  a  judg- 
ment, subjects  It  to  the  writ  of  prohibition, 
although  there  may  be  other  remedies.  John- 
son V.  Hunter,  60  W-  Va.  52,  40  S.  B.  448; 
Judy  V.  Lashley,  50  W.  Va.  628,  41  S.  B.  197, 
57  L.  R.  A.  413;  Morley  v.  Godfrey,  54  W. 
Va.  54,  46  S.  E.  185.  That  the  amount  is  in- 
sufficient to  give  appellate  jurisdiction,  if  the 
case  were  within  the  jurisdiction  of  the  court, 
is  immaterial.  Knight  y.  Zahnhlzer,  53  W. 
Va.  870,  44  S.  B.  778,  does  not  assert  the 
contrary  of  this  proposition.  The  justice  in 
that  case  had  jurisdiction.  Neither  prohibi- 
tion nor  mandamus  lies  to  give  a  right  of  re- 
view, when  the  Legislature  has  failed  to  pro- 
vide for  it  (Fleshman  v.  McWhorter,  54  W. 
Va.  161,  46  S.  B.  116) ;  but  that  is  not  the 
matter  involved  here.  Our  question  is  wheth- 
er prohibition  lies  against  a  court  acting  with- 
out jurisdiction,  and  in  such  case  the  amount 
involved  is  immaterial.  The  rule  respecting 
the  giving  of  opportunity  to  the  inferior  court 
to  correct  its  own  error  is  one  of  discretion 
only.  It  is  not  obligatory  upon  the  superior 
court  to  refuse  the  writ  until  application 
shall  have  been  made  to  the  court  below  for 
correction.  Board  of  Education  v.  Holt,  51 
W.  Va.  435,  41  S.  E.  337.  The  circuit  court 
of  Marion  county  having  deemed  it  proper, 
under  the  circumstances,  to  award  the  writ, 
without  requiring  such  application  to  be  first 
made,  this  court  cannot  disturb  its  judgment 
on  that  ground.  No  abuse  of  its  discretion  is 
disclosed  by  the  record,  and  it  is  elementary 
law  that  the  exercise  of  Judicial  discretion 
will  not  be  disturbed,  so  as  to  reverse  a  judg- 
ment, unless  the  discretion  appears  to  have 
been  abused. 

For  the  reasons  stated,  the  judgment  will 
be  affirmed. 


(62  W.  Va.  486) 

BOYLAN  V.  HINEa 

(Supreme  Court  of  Appeals  of  West  Vlrghila. 
Nov.  12.  1907.) 

Gabntshmeivt  —  Pebsons  Subject  —  Special 
ComnssiOKEBS. 

Special  commissioners,  who  have  in  their 
hands  an  amount  arising  oat  of  a  chancery  cause 
belonging  to  a  judgment  debtor,  and  which 
amount  by  decree  in  such  cause  has  been  directed 


to  be  paid  over  to  the  said  owner,  are  liable  to 
garnishment  thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  24,  Garnishment,  |  115.] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Mineral  County. 

Action  by  Thomas  Boylan  against  John 
Hines.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

Wm.  MacDonald,  for  plaintiff  In  error. 
Taylor  Morrison,  for  defendant  in  error. 

ROBINSON,  J.  A  single  question  is  in- 
volved here,  and  presented  by  the .  record 
squarely.  It  is  this:  Are  special  commis- 
sioners In  a  chanceiy  cause,  who  have  In 
their  hands  money  arising  out  of  said  cause 
belonging  to  a  judgment  debtor,  and  the 
amount  of  which  by  decree  therein  has  been 
directed  to  be  paid  to  the  said  owner,  liable 
as  garnishees  of  such  judgment  debtor  upon 
proper  suggestion  proceedings  In  the  prem- 
ises? Thomas  Boylan  had  judgment  before 
a  justice  of  the  peace  of  Mineral  county 
against  John  Hines  on  the  11th  day  of  Feb- 
ruary, 1907,  for  the  sum  of  $231,  with  inter- 
est thereon  until  paid,  and  the  costs,  a  tran- 
script of  which  judgment  was  filed  in  the 
clerk's  office  of  the  circuit  court  of  said 
county,  pursuant  to  section  118  of  chapter  50 
of  the  Code  of  1899  [Code  1906,  §  20G9],  and 
execution  was  there  issued.  Suggestion  pro- 
ceedings thereupon  were  regularly  instituted 
in  the  circuit  court  of  said  county,  and  Tay- 
lor Morrison,  F.  C.  Reynolds,  and  William 
MacDonald,  special  commissioners  in  the 
chancery  cause  of  Floyd  Knight,  administra- 
tor of  James  W.  Tasker,  deceased,  against 
Sarah  J.  Tasker  and  others,  were  made  gar- 
nishees. By  decree  in  such  chancery  cause, 
in  said  circuit  court,  the  said  Hines  was 
entitled  to  the  sum  of  $175,  In  the  bands  of 
said  special  commissioners,  and  the  same 
had  been  thereby  directed  to  be  paid  him 
by  them.  This  amount  was  admitted  by 
said  special  commissioners,  garnishees,  to 
belong  to  him,  and  it  was  further  admitted 
by  them  that  they  *'were  authorized  and  di- 
rected by  said  decree  to  pay  out  said  mon- 
ey." Hines  moved  the  court  to  quash  the 
suggestion  process  upon  the  ground,  as  stat- 
ed in  the  record,  that  special  commissioners 
were  not  liable  to  such  process.  This  motion 
was  sustained,  the  suggestion  quashed,  and 
judgment  given  Hines  against  the  plaintiff 
therein  for  costs.  From  this  action  of  the 
circuit  court,  the  plaintiff,  Boylan,  obtained 
this  writ  of  error. 

It  is  insisted  that  money  so  in  the  hands 
of  special  commissioners  is  in  the  custody  of 
the  law,  and  therefore  not  liable  to  be  sug- 
gested. The  rule  that  property  in  the  cus- 
tody of  the  law  cannot  be  made  the  subject 
of  attachment  or  garnishment  is  practically 
universal.  Brewer  v.  Hutton,  45  W.  Va.  106, 
80  S.  E.  81,  72  Am.  St  Rep.  804.  "Any  per- 
son deriving  his  authorl^  to  receive  and 
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nold  money  or  property  from  the  law,  and 
who  Is  obliged  to  apply  such  money  or  prop- 
erty according  to  the  rules  of  law,  cannot  be 
held  liable  as  a  garnishee  for  such  money 
or  property  while  It  is  held  by  him  under 
such  authority.  Consequently  a  public  of- 
ficer of  any  name  or  nature  is  beyond  the 
reach  of  process  of  garnishment  while  he 
holds  the  funds  or  property  in  his  olflcial 
and  public  capacity,  and  is  accountable  to 
the  public  or  an  individual  merely  as  an  of- 
ficer." Shlnn  on  Attachment  and  Garnish- 
ment, §  505.  The  reason  for  such  rule  is 
well  founded  and  clearly  known.  The  due 
and  orderly  administration  of  the  law  is  not 
to  be  mterfered  with  by  such  process.  But 
"the  reason  of  the  law  is  the  life  of  the 
law,"  and,  when  the  reason  for  a  rule  ceases, 
so,  does  the  rule.  Does  an  officer  hold  mon- 
ey in  his  official  capacity  after  he  has  been 
directed  by  the  court,  whose  instrument  he 
is,  to  pay  the  same  to  the  party  to  whom 
it  belongs?  Is  not  his  legal  custody,  and 
through  him  the  custody  of  the  law,  then  at 
an  end?  After  such  direction  of  the  court, 
and  before  his  payment  pursuant  thereto, 
to  whom  is  his  liability?  The  custody  then 
rightfully  belongs  to  the  owner.  The  officer 
thereafter  holds  the  money  for  him,  not  for 
the  law,  because  the  law  has  done  with  it 
and  fulfilled  its  administration. 

Under  our  statute  (section  10,  c.  141,  of 
the  OoCLe  of  1899  [Ck>de.l906,  S  4180]),  the 
suggestion  is  based  on  the  lien  of  plaintiff's 
writ  of  fieri  facias,  and  to  support  garnish- 
ment there  must  be  liability  upon  the  party 
suggested  In  favor  of  the  Judgment  debtor. 
It  will  be  readily  conceded  that  such  liabili- 
ty must  be  such  as  wilH  support  an  action 
at  law.  Swann,  Adm*r,  v.  Summers,  19  W. 
Va.  115.  A  special  commissioner,  under  our 
law  and  practice,  is  of  practically  the  same 
legal  status  as  a  receiver.  Blair  v.  Core,  20 
W.  Va.  265.  In  Crawford  r.  Fickey,  41  W. 
Va.  544,  23  8.  E.  662,  this  court  held  that 
"an  order  that  a  receiver  pay  a  fixed  sum 
to  a  certain  person  is  a  personal  judgment 
or  decree  against  the  receiver";  and  in  Rick- 
ard  T.  Schley,  27  W.  Va.  617,  the  same  prin- 
ciple Is  enunciated.  In  this  light,  and  up- 
on sound  reason,  was  not  the  order  in  said 
chancery  cause  directing  payment  to  Hines 
by  said  special  commissioners  an  end  of  the 
custody  of  the  law  of  the  money  in  their 
hands  belonging  to  him,  and  did  it  not  have 
the  effect  of  casting  a  personal  Uability  up- 
on them  in  his  favor  for  the  amount  so  be- 
longing to  him?  We  so  hold.  Such  being  the 
case,  the  money  Is  liable  to  garnishment. 
And  in  support  of  this  is  the  great  weight 
of  modem  authority.  In  Wade  on  Attach- 
ment, §  424,  it  is  stated:  "The  authorities 
seem  to  concur  in  holding  receivers  and  sUn- 
llar  officers  liable  to  garnishment,  when  they 
have  In  their  hands  a  definite  sum  to  which 
the  defendant  or  the  judgment  debtor  is 
clearly  entitled,  and  the  officer  has  nothing 


more  to  do  with  the  foad  tlian  to  pay  it 
over.  Some  of  them  may -go  beyond,  but 
none,  so  far  as  they  have  been  examined, 
fall  short  of  this  conclusion."  And  a  most 
extensive  examination  of  the  books  leads  us 
to  an  approval  of  the  author's  statement 
The  author  In  the  same  section  tells  us  that 
it  is  held  with  considerable  unanimity  that 
when  defendant  has  a  right  to  a  certain  dis- 
tributive share  of  the  funds  in  the  hands 
of  a  receiver,  master  in  chancery,  or  trus- 
tee of  court,  such  officer  may  be  gamisheed 
by  a  creditor  of  the  party  so  entitled  after 
the  court  has  ordered  it  to  be  paid.  Mr. 
Shinn,  at  section  506,  announces  the  same 
in  the  following  lapguage:  "When  the  pur- 
pose of  the  legal  custody  has  been  accom- 
plished, and  the  only  duty  of  the  officer  is  to 
pay  the  money  to  the  principal  defendant  in 
garnishment,  the  officer  may  then  be  held  as 
garnishee."  He  also  says:  "Money  in  the 
hands  of  a  clerk  of  the  court,  which  has 
been  ordered  to  be  paid,  may  be  secured  by 
process  of  garnishment  served  upon  the 
clerk."  And  agahi  he  says:  "Official  duty 
eeases  when  the  court  directs  the  officer  to 
pay  over  the  fund.  After  the  confirmation 
of  a  sale  by  a  commissioner,  and  an  order 
of  distribution  of  the  purchase  money  of 
the  land  sold,  such  commissioner  may  be 
held  as  garnishee." 

It  follows  that  the  circuit .  court  is  in  er- 
ror In  sustaining  the  motion  to  quash  the 
suggestion,  and  such  judgment  of  the  cir- 
cuit court  is  therefore  reversed,  with  costs 
against  the  defendant  In  error,  John  Hines, 
upon  whose  motion  the  suggestion  was 
quashed;  and  this  court,  now  proceeding  to 
do  what  the  circuit  court  should  have  done 
in  the  premises,  it  will  be  ordered  that  the 
said  special  commissioners,  garnishees,  pay 
the  said  sum  in  their  hands  belonging  to  the 
said  judgment  debtor  to  the  plaintiff,  in  fur- 
therance of  hie  right  of  garnishment  thereof. 


(6a  W.  Va.  497) 
THOMPSON  et  al.  v.  HERN  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  12,  1907.) 

1.  EXECTJTORS   AND   ADMINISTBATOBB— PABTIES 

TO  Actions. 

To  a  bill  in  equity,  seelcing  the  release  of 
a  vendor's  lien,  reserved  in  his  lifetime  by  a 
person  who  has  since  died,  the  personal  repre- 
sentative of  such  person  Is  a  necessary  party. 

FEd.  Note.— For  cases  In  point,  see  Cent.  Dijf. 
vol.  22,  Executors  and  Administrators,  f  1777.) 

2.  Appeai/— Defect  of  Pabties— Waiver. 

The  defect  of  want  of  necessary  parties  is 
not  waived  by  failure  to  assign  it  specially  as  a 
ground  of  demurrer;  and  when  a  demurrer  has 
been  interposed  and  overruled,  and  a  decree  en- 
tered, without  such  special  assignment  either 
on  the  demurrer  or  at  the  hearing,  it  may  never- 
theless be  relied  upon  in  the  appellate  court. 

[Ed.  Note.— For  cases  in  point  see  Cent  Di«. 
vol.  2,  Appeal  and  Error,  §{  118&-1189.] 

(Syllabus  by  the  Court) 
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Appeal  from  Circuit  Court,  Monroe  County. 

Bill  by  H.  Preston  Thompson  and  others 
against  Cornelia  Hem  and  others.  Decree 
for  plaintiffs,  and  defendants  appeal.  Be- 
yersed  and  remanded. 

John  W.  Arbuckle,  for  appellants.  Rowan 
&  Meadows,  for  appellees. 

POFFENBARGBR,  J.  H.  Preston  Thomp- 
son and  others  obtained,  in  the  circuit  court 
of  Monroe  county,  a  decree  requiring  from 
some  of  the  heirs  at  law  of  Levi  Jones,  de- 
ceased, the  release  of  a  vendor's  lien  on  a 
tract  of  103  acres  of  land,  conveyed  to 
Thompson  by  Jones  by  a  deed  dated  July  21, 
1879,  in  fulfillment  of  a  prior  contract  of 
sale,  for  and  in  consideration  of  the  sum 
of  $250,  of  which  $25  was  paid  in  cash  and 
for  the  residue  of  which  Thompson  had 
executed  his  three  promissory  notes  for  $25, 
$100,  and  $100,  to  become  due,  respectively, 
on  the  Ist  days  of  October,  1878,  1879,  and 
1880;  from  which  decree  the  defendants  be- 
low have  appealed. 

Plaintiffs  rely  upon  long  lapse  of  time  as 
raising  a  presumption  of  payment,  and  the 
defendants  resist  this  by  production  of  the 
notes,  claiming  them  to  have  been  found 
among  the  papers  of  the  decedent,  and  deny- 
ing payment,  and  by  averment  of  their  tender 
years  at  the  time  of  their  father's  death, 
and  their  ignorance  of  the  nonpayment  of  the 
notes.  Owing  to  the  failure  of  the  plaintiffs 
to  make  the  administrator  of  the  decedent 
a  party,  the  decree  will  have  to  be  reversed, 
without  reference  to  the  merits  of  the  cause. 
As  the  administrator  is  the  legal  represent- 
ative of  the  personal  estate,  the  legal  title 
thereof  is  in  him ;  and  the  allegation  of  pay- 
ment is  the  assertion  of  a  right  against  him. 
Under  certain  circumstances,  distributees 
may  sue  a  creditor  of  the  estate  in  equity, 
as  in  the  case  of  collusion  between  the  per- 
sonal representative  and  creditor  and  re- 
fusal of  the  former  to  sue.  Matheny  v.  Fer- 
guson, 55  W.  Va.  656,  47  S.  E.  886;  Wilson 
V.  Straight,  46  W.  Va.  651,  33  S.  B.  758; 
Poling  v.  Huffman,  39  W.  Va.  320,  19  &  E. 
421 ;  Tabb  v.  Cabell,  17  Grat  160.  But  this 
case  is  not  within  the  exception.  The  dis- 
tributees here  are  defendants,  making  np 
complaint  of  any  dereliction  on  the  part  of 
the  administrator,  and  the  exception  pre- 
supposes the  appointment  of  a  personal  rep- 
resentative and  dereliction  on  his  part,  while 
this  bill  does  not. 

It  Is  argued  that  a  decree  will  not  always 
be  reversed  for  want  of  proper  parties;  but 
that  rule  applies  only  when  the  court  can 
see  that  no  right  of  the  absent  party  Is  af- 
fected by  it  Sometimes  interests  are  sever- 
able, but  such  is  not  the  nature  of  the 
interests  involved  here.  The  administrator's 
title  extends  to  the  entire  subject-matter  of 
the  controversy,  the  debt  and  the  lien  to  se- 
cure payment  thereof,  wherefore  the  case  is 
not  within  the  principle  invoked.    In  this 


connection  delay  In  raising  the  objection  is 
relied  upon,  it  not  having  been  specifically 
tiet  up  in  the  court  below;  but  there  was  a 
demurrer  to  the  bill,  clearly  covering  it, 
which  the  court  overruled,  and  as  the  objec- 
tion goes  to  the  very  root  of  the  decree,  and 
ground  for  it  was  ^o  laid  in  the  trial  court, 
we  perceive  no  theory  and  know  of  no  au- 
thority upon  which  w.e  can  refuse  to  enter- 
tain it.  When  want  of  necessary  parties  is 
disclosed  by  the  record,  as  it  is  here,  the 
defect  may  be  relied  upon  in  the  appellate 
court,  although  It  was  not  set  np  in  any  ' 
way  in  the  court  below.  Reger  v.  Gall,  54  W. 
Va.  373,  46  S.  E.  147;  Gall  v.  Gall,  50  W.  Va. 
523,  40  S.  E.  380;  Miller  v.  Morrison,  47  W. 
Va.  664,  35  S.  B.  905 ;  Moore  v.  Jennings,  47 
W.  Va.  181,  34  S.  E.  793 ;  Graves  v.  Hedrick, 

44  W.  Va.  550,  29  S.  E.  1013. 

Whether  an  administrator  was  ever  ap- 
pointed is  not  disclosed  by  the  record.  The 
briefs  say  administration  was,  many  years 
ago,  cast  upon  a  sheriff  of  the  county  whose 
term  of  office  has  expired,  and,  upon  this 
statement,  which  in  no  sense  brings  the  fact 
into  the  record,  is  predicated  the  untenable 
claim  that,  on  the  expiration  of  his  term, 
the  assets  of  the  estate  necessarily  went  into 
the  hands  of  his  successor,  so  that  he  can 
have  no  interest  in  the  suit.  That  the  status 
of  such  an  administration  is  the  same  as 
that  of  any  other  has  been  repeatedly  declar- 
ed. Hutcheson  v.  Priddy,  12  Grat  85;  Lucas 
V.  Locke,  11  W.  Va.  81;  Brewer  v.  Hutton, 

45  W.  Va.  106,  80  S.  E.  81,  72  Am.  St  Rep. 
804;  Tunstairs  Adm'r  v.  Withers,  86  Va. 
892,  11  S.  B.  565;  Dabney's  Adm'r  v.  Smith's 
Legatees,  5  Leigh,  13;  Douglass*  Ex'r  v. 
Stumps,  5  Leigh,  392;  Tyler,  v.  Nelson's 
Adm'x,  14  GraL  214;  Mosby's  Adm'r  v.  Mos- 
by's  Adm'r,  9  Grat.  601.  That  the  adminis- 
trator is  a  necessary  party,  when  the  bill 
alleges  payment  of  money  due  the  decedent 
as  the  very  ground  on  which  relief  is  sought, 
admits  of  no  doubt  Hill  v.  Proctor,  10  W. 
Va.  59;  Nichols  v.  Nichols,  8  W.  Va,  174; 
Caldwell  v.  Prindle's  Adm'r,  U  W.  Va.  307. 
The  defect  of  want  of  necessary  parties  may 
sometimes  be  waived,  but  there  is  no  waiver 
here. 

For  the  error  aforesaid  the  decree  will 
be  reversed,  and  the  cause  remanded,  with 
leave  to  the  plaintiffs  to  amend  by  making 
the  administrator  of  Levi  Jones,  deceased,  a 
party  defendant 


(62  W.  Va.  489) 
ROBINSON  et  aL  v.  KISTLER. 

Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  12,  1907.) 

1.  Appeai^— Review— Grant  of  New  Trial. 
This  court  being  called  upon  to  review  the 
action  of  a  trial  court  in  setting  aside  a  verdict 
and  awardinff  a  new  trial,  it  will  inquire  from 
the  record  what  errors,  if  any,  sufficient  to  jus 
tify  such  action,  were  committed  at  the  trial 
to  the  prejudice  of  the  party  against  whom  such 
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yerdict  was  rendered,  and  whether  such  verdict 
is  plainly  contrary  to  law  and  the  evidence. 

TEd.  Note.~For  cases  in  point,  see  Gent.  Dig; 
Tol.  8,  Appeal  and  Error,  §  3477.] 

2.  WlTNE88B£h-lMPBA0HlCENT. 

When  a  witness  is  cross-examined  on  a 
matter  collateral  to  the  issue,  he  cannot,  as  to 
his  answers,  be  subsequently  contradicted  by  the 
party  so  cross-examining. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  S  127^] 

3.  Mines  and  Minerals  —  Mining  Lease—* 
Construction— Royalty. 

A  lease  for  coal  mining  purposes  stipulates 
for  a  fixed  minimum  royalty,  to  be  payable  from 
a  stated  time,  and  provides  that  if  the  lessee  is 
disabled  or  prohibited  from  mining  or  shipping 
coal,  by  reason  of  strikes,  accidents,  or  any 
cause  of  stoppage  of  transportation  over  which 
the  lessee  has  no  control,  the  minimum  royalty 
shall  be  suspended  for  the  period  of  such  dis- 
ability.   Held: 

(a)  That  the  words  "over  which  the  lessee  has 
no  control"  are  practically  synonymous  with 
"for  which  the  lessee  is  not  to  blame,"  or  "with- 
out the  fault  of  the  lessee,**  and  relate  only  to 
the  personal  or  immediate  control  of  the  lessee. 

(b)  That  the  obligation  to  pay  the  minimum 
royalty  ceases  during  any  period  of  such  dis- 
ability, and  for  such  period  the  lessee  is  liable 
only  for  royalty  on  the  coal  actually  mined  and 
shipped. 

(Syllabus  by  the  Court) 

Error  from  Circuit  Court,  Harrison  County. 

Action  by  Camlsee  D.  Robinson  and  others 
against  Flavlus  J.  Kistler.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  At- 
flrmed  and  remanded. 

Davis  &  Davis,  for  plaintiffs  In  error.  John 
Basse!  and  L.  C.  Crile,  for  defendant  in  error. 

ROBINSON,  J.  The  writ  of  error  herein 
iB  prosecuted  to  the  action  of  the  circuit 
court  of  Harrison  county  in  setting  aside  a 
verdict  rendered  in  favor  of  the  defendant 
below  and  granting  to  the  plaintiffs  there  a 
new  trial.  Camlsee  D.  Robinson  and  others 
instituted  their  action  against  Flavins  J. 
Kistler,  in  assumpsit,  at  March  rules,  1904, 
for  the  recovery  of  royalties  alleged  to  be 
due  and  unpaid  upon  a  certain  lease  for  coal 
mining  purposes,  executed  by  the  plaintiffs 
to  the  defendant  on  the  11th  day  of  January, 
1901.  The  general  issue  was  joined,  and  up- 
on trial  had  the  jury  found  a  verdict  In  favor 
of  the  defendant.  Thereupon  the  plaintiffs 
moved  to  set  aside  the  verdict  of  the  jury, 
and,  the  motion  being  considered  by  the 
court  the  verdict  was  set  aside  and  a  new 
trial  awarded,  and  the  defendant  excepted. 

The  lease  declared  upon,  and  under  the 
terms  of  which  payment  for  royalty  was  de- 
manded in  said  action,  contained  the  follow- 
ing clause:  "The  said  party  of  the  second 
part  agrees  to  pay  to  the  said  parties  of  the 
first  part  at  least  $900  for  the  first  year,  $1,- 
500  for  the  second  year,  and  $2,100  for  each 
year  thereafter  until  the  said  coal  Is  all  min- 
ed; that  is,  the  minimum  royalty  to  be  15,- 
000  tons  for  the  first  year,  25,000  tons  for 
the  second  year,  and  35.000  tons  for  each 
subsequent  year  until  the  coal  Is  mined.  The 
first  year  under  this  clause  is  to  commence 


when  the  Short  Line  Railroad  Company  is 
ready  to  receive  coal  at  this  point,  not  to  be 
later  than  January  1,  1902;  but  it  is  under- 
stood that  in  case  of  strikes,  accidents,  or 
any  cause  of  stoppage  of  transportation  over 
which  the  second  party  has  no  control,  and 
he  Is  disabled  or  prohibited  thereby  from 
mining  or  shipping  coal  from  the  said  mine, 
then  the  minimum  royalty  as  above  specified 
is  to  be  suspended  for  the  period  of  such 
disability."  There  is  no  confilct  of  testimony 
on  any  material  point,  and  the  record  shows 
that  defendant  began  shipments  of  coal  un- 
der the  lease  on  May  8, 1902;  that  for  all  the 
coal  actually  mined  and  shipped  during  the 
period  covered  by  the  declaration  the  de- 
fendant made  payment  to  the  plaintiffs;  that 
the  defendant  was  never,  after  he  began  ship- 
ments of  coal,  furnished,  by  the  only  railroad 
company  or  public  carrier  by  which  transpor- 
tation could  be  had  from  the  mine,  with  suf- 
ficient railroad  cars  to  mine  and  transport 
the  minimum  amount  of  coal  stipulated  in 
the  lease;  that  the  defendant  was  urgent  and 
Insistent  In  his  efforts  to  secure  such  supply 
of  railroad  cars;  that  such  lack  of  supply  of 
cars  was  beyond  his  personal  control;  and 
that  by  reason  of  the  failure  to  receive  a  suf- 
ficient supply  of  railroad  cars  he  was  dis- 
abled and  prohibited  from  mining  and  ship- 
ping the  minimum  amount  agreed.  The  min- 
ing lease  in  question  was  Introduced  upon 
behalf  of  plaintiffs,  and  is  the  basis  of  their 
action.  The  case  coming  here  upon  error  as- 
signed to  the  action  of  the  court  below  In 
setting  aside  the  verdict  in  favor  of  defend- 
ant and  awarding  plaintiffs  a  new  trial,  we 
are  therefore  called  upon  to  Inquire  from 
the  record  what  errors,  if  any,  the  trial  court 
had  committed  to  the  prejudice  of  the  plain- 
tiffs, and  that  justified  a  disturbance  of  the 
verdict,  or  whether  or  not  said  verdict  was 
contrary  to  law  and  the  evidence. 

An  exception  was  reserved  by  the  plaintiffs 
to  the  action  of  the  court  In  overruling  their 
motion  made  during  the  trial  to  strike  out 
so  much  of  the  testimony  of  the  defendant, 
as  a  witness  In  his  own  behalf,  as  relates  to 
Inadequate  car  supply,  on  the  ground,  as  al- 
leged, **that  the  contract  provides  that  the 
payment  of  the  royalty  shall  only  be  sus- 
pended because  of  stoppage  of  mining  and 
shipping  of  coal."  But  in  view  of  the  stipu- 
lation in  the  lease  that  the  minimum  royalty 
shall  be  suspended  for  the  period  that  the 
lessee  is  disabled  or  prohibited  from  mining 
or  shipping  coal  by  reason  of  strikes,  acci- 
dents, or  any  cause  of  stoppage  of  transpor- 
tation over  which  the  lessee  had  no  control, 
It  Is  observed  that  the  objection  to  the  testi- 
mony was  not  well  taken  and  was  properly 
overruled.  It  will  certainly  not  be  argued 
that  a  failure  In  car  supply  Is  not  a  cause 
of  stoppage  of  transportation.  The  ground 
alleged  as  a  basis  for  said  motion  contains 
a  faulty  recital  of  the  terms  of  the  lease. 

It  appears  that  at  the  close  of  defendant's 
testimony  the  plaintiffs  recalled  a  witness, 
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who  was  asked  if  he  ever  applied  to  the  coal 
office  of  the  mine  for  permission  to  examine 
the  books  and  see  as  to  the  shipments  of 
coal,  and  was  refused.  There  was  objection 
by  defendant  to  the  question,  which  objec- 
tion was  sustained,  and  the  plaintiffs  ex- 
cepted. The  only  purpose  of  this  question 
could  have  been  for  rebuttal  of  matter 
brought  out  on  the  cross-examination  of  the 
defendant,  and  which  we  find  to  be  wholly 
collateral  and  immaterial  to  the  real  contro- 
versy, and  not  related  to  or  connected  with 
anything  that  the  witness  had  been  asked  or 
testified  in  chief.  It  was  properly  rejected, 
"When  a  witness  is  cross-examined  on  a  mat- 
ter collateral  to  the  issue,  he  cannot,  as  to 
his  answer,  be  subsequently  contradicted  by 
the  party  putting  the  question."  1  Wharton 
on  Evidence,  §  559;  State  v.  Goodwin,  32  W. 
Va.  177.  9  S.  B.  85. 

Are  the  three  Instructions  that  were  given 
on  1>ehalf  of  plaintiffs  at  such  variance  with 
the  law  and  facts  applicable  to  the  case  as 
made  as  to  justify  the  court  below,  upon 
n^ore  mature  consideration  of  them,  to  set 
aside  the  verdict?  In  view  of  the  final  con- 
clusion we  are  compelled  to  reach  in  this 
opinion,  it  avails  nothing  to  set  out  these 
instructions  and  to  discuss  them  In  detail.  It 
flnfflces  to  say  that,  taking  them  together,  and 
as  related  to  a  true  construction  of  the  said 
lease  and  the  facts  proven,  no  Instructions 
more  favorable  to  plaintiflCs  could  have  been 
given,  and  that  the  verdict  cannot  be  said 
to  be  at  variance  with  them,  except  in  a 
particular  to  be  hereinafter  discussed.  In 
fact,  we  do  not  hesitate  to  say  that  the  in- 
struction asked  for  by  the  defendant,  to  the 
effect  that  the  defendant  was  not  required  to 
pay  to  the  plaintiffs  the  minimum  royalty 
specified  in  the  lease  for  such  period  as  he 
might  be  disabled  or  prohibited  from  mining 
or  shipping  coal  from  his  mines  by  reason  of 
strikes,  accidents,  or  any  causes  of  stoppage 
of  trajisportation  over  which  defendant  had 
no  control,  and  that  if  the  jury  should  find 
from  the  evidence  that  by  reason  of  the  fail- 
ure or  refusal  of  the  railroad  company  to 
furnish  cars  for  transportation  of  bis  6oal 
the  defendant  was  prevented  during  the  pe- 
riod in  question  from  mining  or  shipping  from 
his  mine  the  minimum  quantity  of  coal  agreed 
in  said  lease,  and  that  such  failure  was  be- 
yond the  control  of  the  defendant,  and  that 
defendant  paid  the  plaintiffs  the  agreed  roy- 
alty upon  all  the  coal  actually  mined  and 
shipped  by  him  during  said  period,  then  the 
jury  should  find  for  the  defendant,  presented 
the  true  construction  of  the  clause  of  said 
lease  In  relation  to  the  minimum  royalty; 
but  this  Instruction  was  properly  refused, 
since  it  was  inconsistent  with  the  total  want 
of  evidence  that  for  the  period  from  January 
1,  1902,  to  May  8, 1902,  defendant  was  so  dis- 
abled or  prohibited  from  mining  or  shipping 
coal. 

The  construction  of  this  minimum  royalty 
clause  contended  for  by  counsel  for  plaintiffs 


below,  who  argue  that  it  simply  defers  or 
postpones  the  payment  of  the  minimum  until 
the  happenings  mentioned  have  passed,  is  un- 
tenable. The  clause  is  definite,  direct,  and 
wholly  unambiguous  in  its  stipulations.  It 
is  a  most  usual  one  in  such  contracts,  and  the 
provision  against  the  penalty  of  the  minimum 
royalty,  or  "dead  rent,"  as  it  is  called  in 
England,  in  the  event  of  accidents  or  other 
insuperable  contingencies,  wholly  beyond  tbe 
fault  of  the  lessee  and  for  which,  in  justice, 
he  should  not  be  penalized  by  the  payment 
of  such  dead  rent  when  something  other  than 
his  own  idleness  has  caused  him  to  fail  to 
produce  the  minimum,  is  also  most  ordinary, 
and  is  sanctioned  by  good  reason  and  fair 
stipulation  between  the  lessor  and  lessee. 
MacSwinney  on  Mines,  217.  The  stipulation 
in  the  lease  in  this  case  not  only  fixes  a  time, 
in  no  uncertain  language,  for  the  minimum 
royalty  to  become  a  spur  to  diligence  by  the 
lessee  In  working  the  mine  and  producing 
royalty  for  the  lessor,  but  it  also  provides  a 
time  when  that  spur  shall  not  be  used,  and 
shall  not  prick  the  flesh  of  the  lessee ;  that  is, 
during  the  existence  of  strikes,  accidents,  or 
any  cause  of  stoppage  of  transportation  over 
which  the  lessee  has  no  control.  This  pro- 
vides against  the  three  great  causes  that  pre- 
vent the  operation  of  coal  mines  in  this  mod- 
em age,  and  the  contract  must  be  construed 
with  reference  to  the  common  knowledge 
which  all  persons  have  of  the  things  which 
would  prevent  the  lessee,  without  fault  on  his 
part,  from  diligently  prosecuting  the  mining 
and  producing  royalty  to  the  lessor.  Most 
naturally  would  parties,  after  fixing  a  dead 
rent  upon  the  lessee  as  a  spur  to  his  diligence, 
provide  for  a  taking  off  of  this  spur  when  the 
lessee  without  fault  could  not  make  the  min- 
imum. This  was  done  In  tbe  lease  under 
consideration  by  providing  that  *'the  minimum 
royalty  as  above  specified  is  to  be  suspended 
for  the  period  of  such  disability,"  thereby  us- 
ing to  express  such  meaning  not  only  the  usu- 
al every  day  words  of  common  speech  to 
express  it,  but  the  language  of  the  law  when 
it  refers  to  the  cessation  of  or  absolute  re- 
lief from  rent  because  of  a  disturbance  of  a 
tenancy.  The  dictionaries  say  that  '*to  sus- 
pend" is  "to  cause  to  cease  for  a  while."  Tak- 
ing the  language  of  this  lease,  and  reading  it 
in  the  light  of  the  purposes  for  which  it  was 
made  and  the  things  to  which  it  relates,  to 
say  nothing  of  the  common  as  well  as  the 
legal  acceptation  of  the  terms  employed,  we 
must  say  that  the  minimum  royalty  ceased 
when  any  of  the  things  happened  that  are 
provided  against  therein,  and  was  again  ef- 
fective when  those  things,  in  their  turn,  were 
suspended,  or  ceased.  Huffcut's  Anson  on 
CJontracts,  S  344;  Carnegie  Nat  Gas  Co.  v. 
South  Penn  Oil  Co.,  56  W.  Va.  402,  49  S.  B. 
548. 

The  fourth  Instruction  asked  by  the  plain- 
tiffs was  refused,  and  properly  so.  It  would 
have  instructed  that  the  defendant  was  re- 
quired to  use  all  reasonable  effort  to  obtain 
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cars  to  carry  coal  from  his  mine,  and  If 
the  railroad  company  that  supplied  cars  for 
said  mine  refused  to  furnish  cars  sufficient 
for  the  requirements  of  the  defendant,  or  ca- 
pacity to  transport  enough  coal  to  amount  to 
the  minimum  royalty  to  be  paid  to  the  les- 
sors at  the  agreed  rate  per  ton,  and  if  said 
railroad  company  did  not  furnish  a  sufficient 
number  of  cars  upon  request,  it  was  the  duty 
of  defendant  to  resort  to  legal  process,  if 
necessary,  to  compel  said  railroad  company 
to  furnish  sufficient  cars,  if  it  could  do  so, 
and  the  burden  devolved  upon  the  defendant 
to  show  that  said  railroad  company  did  not 
have  sufficient  cars  to  furnish  him  an  ade- 
quate number  fbr  said  purpose.  In  order  to 
relieve  him  from  the  duty  of  resorting  to  legal 
process  to  obtain  such  supply  of  cars.  The 
construction  of  the  words  of  the  lease,  "any 
cause  of  stoppage  In  transportation  over 
which  the  second  party  has  no  control,**  as 
insisted  for  by  the  proposed  instruction,  is 
not  a  reasonable  one,  since  the  control  men- 
tioned In  the  stipulation  plainly  means  the 
immediate  or  personal  control  of  the  lessee, 
and  not  the  control  of  the  law.  Can  we  say 
that  in  making  this  contract  the  parties  bad 
In  contemplation  such  an  extraordinary  pro- 
ceeding afl  an  appeal  to  jthe  courts  by  the 
lessee  to  compel  transportation  of  the  coal? 
They  had  reason  to  presume,  and  we  must 
say  they  did  so  presume,  and  that  It  entered 
Into  the  making  of  the  contract,  that  the 
common  carrier  would  fulfill  its  duty  as  such 
and  furnish  all  the  transportation  in  its  pow- 
er. They  provided  fair  relief  from  the  dead 
rent  In  the  event  of  car  shortage,  but  there  is 
not  a  word  to  Indicate  that  they  were  acting 
on  anything  but  the  reasonable  and  legal  pre- 
sumption of  obedience  to  duty  by  the  carrier. 
The  words  of  a  contract  will  be  given  a  rea- 
sonable construction,  if  possible,  rather  than 
an  unreasonable  one.  Bishop  on  Contracts, 
400;  Clark  on  Contracts,  563;  9  Cyc.  587. 
These  words,  "over  which  the  second  party 
has  no  control,**  are  simply  another  way  we 
have  of  saying,  almost  every  day  in  making 
contracts,  "for  which  the  second  party  is  not 
to  blame,"  or  "without  the  fault  of  the  party 
of  the  second  part."  The  word  "control"  has 
no  legal  or  technical  meaning  distinct  from 
that  given  in  Its  popular  acceptation,  and  we 
must  here  construe  the  word  "control"  to 
mean  the  immediate  control  of  the  party, 
and  not  to  refer  to  some  remote  control  or 
uncertain  remedy  of  control.  It  was  so  con- 
strued In  Pullman  Palace  Car  Co.  v.  Missouri 
Pac.  Ry.  Co.,  115  U.  S.  587,  6  Sup.  Ct.  194, 
29  L.  Ed.  499,  by  the  late  Chief  Justice  Waite. 
To  say  that  it  was  within  the  control  of  the 
lessee  to  resort  to  uncertain  proceedings  to 
secure  cars  from  the  carrier,  which  carrier 
was  presumed  to  obey  its  duty  to  the  public 
when  this  stipulation  was  entered  into,  we 
may  as  well  say  that  it  was  within  the  con- 
trol of  the  lessee  to  purchase  his  own  rail- 
road cars  and  thereby  prevent  a  stoppage  of 
transportation.    But  will  it  be  conceived  for 


one  moment  that  such  Idea  of  the  word  "con- 
trol" entered  Into  the  contemplation  of  the 
parties  when  thicf  lease  was  made? 

The  two  Instructions  given  on  behalf  of 
defendant,  and  without  objection  byt  the 
plaintiffs,  are  proper,  and,  their  soundness 
not  being  questioned  by  counsel,  we  may  pass 
them  without  discussion.  In  consideration  of 
what  we  have  said,  it  appears  that  the  trial 
court  had  committed  no  errors  to  the  preju- 
dice of  plaintiffs,  and  we  must  therefore  see 
whether  the  verdict  in  defendant's  favor  is 
80  contrary  to  law  and  the  evidence  as  to 
demand  Its  being  set  aside  and  new  trial 
awarded. 

As  has  been  said,  there  is  no  substantial 
conflict  in  the  evidence.  The  parties  prac- 
tically stand  agreed  on  the  material  facts. 
The  lease  has  been  introduced,  and  speaks  for 
Itself.  It  provides  that  the  first  year  under 
the  minimum  royalty  da  use  "is  to  commence 
when  the  Short  Line  Railroad  Company  is 
ready  to  receive  coal  at  this  point,  not  to  be 
later  than  January  1,  1902.*'  It  is  shown 
clearly  by  the  evidence,  the  defendant's  own 
testimony,  that  the  first  shipment  of  coal 
from  the  mine  was  on  May  8,  1902.  All  the 
coal  for  which  cars  could  be  secured  was 
mined  and  shipped  after  that  time,  and  pay- 
ment of  the  royalty  thereon  made;  but  it 
was  less  than  the  minimum.  It  Is  shown 
that  the  railroad  company,  notwithstanding 
pleadings  and  Insistence  by  the  defendant  al- 
most dally,  would  not  furnish  sufficient  cars 
to  carry  away  the  minimum,  and  that  the 
same  could  have  been  easily  mined  if  such 
transportation  of  the  product  could  have  been 
secured.  But  there  is  not  a  word  In  the  case 
to  excuse  the  defendant's  liability  for  the 
minimum  royalty  from  January  1,  1902,  the 
definite  date  when  It  became  effective,  to 
May  8,  1902,  when  shipments  began.  He 
shows  no  excuse  under  the  provisions  of  the 
lease  for  such  delay  of  shipment,  and  his 
want  of  diligence,  if  such  It  was,  or  failure 
without  excuse  to  mine  and  ship,  for  that 
period,  is  to  be  compensated,  under  the  stip- 
ulations of  the  lease,  by  the  minimum  royalty, 
and"  the  plaintiffs  were  clearly  entitled  to  a 
verdict  for  proper  amount  thereof.  This  be- 
ing true,  the  verdict  was  contrary  to  the  evi- 
dence and  the  law  applicable  to  the  case,  and 
for  such  reason  was  rightly  set  aside.  Coal- 
mer  v.  Barrett  (W.  Va.)  56  S.  E.  385. 

The  order  of  the  cirailt  court  in  setting 
aside  said  verdict  and  awarding  a  new  trial 
Is  therefore  affirmed,  and  this  case  is  re- 
manded. 


(62  W.  Va.  546) 
STATE  V.  BROWN. 
(Supreme  Court  of  Appeals  of  West  Vlnrinl* 
Nov.  12,  1907.) 

1.  Criminal  Law— Continuance— Diligence. 
Upon  a  motion  for  a  continuance  because 
of  the  absence  of  a  witness,  it  must  be  sbowu 
that  the  accusod  used  proper  diligence  to  secure 
the  presence  of  the  witness,  and  a  fair  probabil-' 
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ity  that  bis  presence  can  be  secured  at  a  later 
tenn  must  also  appear. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
▼ol.  14,  Criminal  Law,  SS  1335-1341.] 

2.  Same— Absent  Witness. 

On  a  second  motion  for  continuance  of  a 
murder  case  by  the  accused  for  the  absence  of 
the  same  witness  on  account  of  whose  absence 
was  the  former  continuance,  if  there  is  any 
ground  to  suspect  that  the  continuance  is  for 
delay,  it  must  appear  what  evidence  the  absent 
witness  is  expected  to  give. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼0).  14,  Criminal  Law,  S  1314.] 

(Syllabus  by  the  Court.) 

Error  from  Clrcnlt  Court,  Mercer  County. 
Charles  Brown  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

Hale  &  Pendleton,  for  plaintiff  in  error.  O. 
W.  May,  Atty.  Oen.,  for  the  State. 

BRANNON,  J.  Charlie  Brown  was  sen- 
tenced to  the  penitentiary  for  life  by  the 
criminal  court  of  Mercer  county.  He  was  re- 
fused a  writ  of  error  by  the  judge  of  the  cir- 
cuit court,  but  was  allowed  it  by  this  court 

The  only  assignment  of  error  is  based  on 
a  refusal  of  a  continuance.  No  evidence  is 
before  this  court  touching  the  case,  except 
only  as  to  the  continuance.  The  indictment 
was  found  July  3,  1900;  the  trial,  in  Octo- 
ber. At  the  first  term  a  continuance  was 
granted  on  the  ground  of  the  absence  of  Bry- 
ant, whom  Brown  wanted  as  a  witness.  Bry- 
ant was  not  summoned  for  that  term,  and 
Just  before  it  he  left  Mercer  county  and  went 
to  Virginia.  Leave  was  given  to  take  his 
deposition.  How  long  there  was  omission  to 
do  this  does  not  appear.  Very  shortly  after 
the  first  term  Bryant  returned  to  Mercer, 
which  is  given  as  a  reason  why  his  deposition 
was  not  taken.  No  summons  was  issued  for 
him  while  he  remained  in  Mercer  or  McDow- 
ell, as  he  was  in  both  counties,  until  a  very 
few  days  before  the  second  term,  when  a  sum- 
mons and  attachment  were  sent  to  McDowell, 
but  he  had  left.  Btown  and  his  wife  and 
his  attorneys  knew  of  his  return  from  Vir- 
ginia, but  took  no  steps  to  summons  him  un- 
til a  very  few  days  before  the  trial,  though 
they  had  ample  time  to  do  so.  The  summons 
is  gone,  and  we  cannot  tell  the  date;  but  it 
is  proven  to  have  been  Issued  Just  before 
court  The  process  must  be  sued  out  early. 
9  Cyc.  191,  194.  This  manifests  a  gross  want 
of  diligence.  This  denies  a  continuance. 
State  V.  Betsall,  11  W.  Va.  726;  Dimmey  v. 
Elm  Grove,  27  W.  Ya.  32,  55  Am.  Rep.  2^2. 
Again,  where  was  Bryant?  The  accused  in 
his  evidence  said  that  he  did  not  know.  No 
one  located  him.  He  went  to  the  Chesa- 
peake &  Ohio  Railroad,  running  off  with  a 
woman.  There  Is  a  little  hearsay  tending  to 
show  that  he  may  have  been  In  Fayette  coun- 
ty, but  It  is  by  no  means  proven;  In  fact, 
the  probability  Is  that  he  was  out  of  the 
state.  **It  is  well  settled  that  the  refusal  to 
grant  a  continuance  will  not  be  considered 
an  abuse  of  discretion,  where  the  witness  Is 


beyond  the  Jurisdiction  or  compulsory  process 
of  the  court,  or  his  whereabouts  Is  unknown, 
and  there  is  no  reasonable  certainty  of  the 
party  being  able  to  produce  such  witness  at 
the  next  term."  9  Cyc.  181;  Hurd  Case,  S 
Leigh  (Va.)  716;  4  Ency.  PI.  &  Prac.  882. 
The  mere  statement  that  the  suitor  expects 
to  produce  him  will  not  do.  "Where  a  con- 
tinuance Is  asked  to  produce  the  evidence  of 
a  witness  not  resident  in  the  state,  the  affi- 
davit should  state,  not  only  the  bona  fide  be- 
lief that  such  evidence  can  be  produced,  but 
the  grounds  of  such  belief,  in  order  that  the 
court  may  see  that  the  belief  is  not  merely  a 
hope,  but  a  well-founded,  reasonable  expecta- 
tion, that  it  will  be  procured."  State  v.  Har- 
rison, 36  W.  Va.  730,  16  S.  B.  982,  18  L.  R.  A. 
224. 

Again,  the  evidence  does  not  Intimate  what 
Bryant  was  expected  to  prove.  Will  a  court, 
especially  on  a  second  motion  for  "continuance 
in  a  criminal  case,  where  the  motion  to  delay 
a  trial  Is  always  to  be  suspected,  defer  crimi- 
nal Justice,  unless  it  can  see  that  the  evidence 
of  the  absent  witness  will  be  material  and  an- 
swer some  material  end?  In  9  Cyc.  201,  we 
find  the  law,  on  many  authorities,  cited  thus : 
"In  an  application  for  a  continuance  on  the 
ground  of  absent  witnesses,  it  is  not  sufficient 
to  state  In  general  terms  or  by  indefinite  al- 
legations what  the  absent  testimony  will  be. 
It  must  specifically  set  forth  the  facts  ex- 
pected to  be  proved  by  such  witnesses,  so 
that  the  court  may  Judge  of  the  materiality 
of  the  same.  While  It  has  been  argued  that 
to  disclose,  at  the  time  the  continuance  Is  d(^ 
sired,  facts  to  which  It  is  expected  an  absent 
witness  will  swear,  may  in  many  instances 
work  a  hardship  or  injustice  upon  a  party  in 
the  presentation  of  his  case,  it  is  nevertheless 
generally  held  by  the  courts  to  be  necessary 
to  the  proper  administration  of  Justice  that 
the  expected  testimony  be  set  out  with  such 
deflniteness  and  detail  as  will  enable  the 
court  to  Judge,  from  the  Issues  presented  by 
the  pleadings,  whether  or  not  such  absent  tes- 
timony is  material  and  indispensable  to  a  fair 
and  Just  trial."  In  a  note  it  will  be  seen  that 
In  Tennessee,  where  at  the  first  term  no  in- 
quiry can  be  made  as  to  what  the  absent  wit- 
ness will  prove,  yet  this  is  not  the  rule 
where  a  second  continuance  Is  asked.  In 
Williams  v.  Freeland,  2  W.  Va.  306,  Judge 
Brown  said  that  on  an  affidavit  for  a  continu- 
ance It  could  not  be  presumed  that  the  wit- 
ness would  prove  the  case,  If  present ;  but  it 
must  be  shown,  and,  if  not.  It  cannot  be  taken 
to  exist  The  court  held  that  the  affidavit 
must  show  "the  materiality  and  importance  of 
the  witness,"  to  guard  against  evasion  of  jus- 
tice. In  Buster  v.  Holland,  27  W.  Va.  535. 
Judge  Green  said  the  affidavit  must  name  the 
witness  and  give  the  substance  of  his  expect- 
ed evidence.  It  seems  that  Bryant  was  pres- 
ent at  the  homicide.  He  went  there  with 
Brown.  The  murder  occurred  at  a  railroad 
station,  where  there  were  numerous  eyewit- 
nesses, and  a  number  of  them  were  present 
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as  witnesses  at  the  trlai,  who  could  as  well 
prove  the  transaction  as  could  Bryant.  The 
case  has  the  appearance  of  a  design  to  delay 
trial.  Certainly,  when  this  is  the  case,  and 
the  presiding  Judge  is  better  able  to  detect 
such  motive  than  we,  he  can,  at  the  first  call- 
ing of  the  case,  require  the  pfirty  to  state 
what  he  expects  to  prove  by  the  absent  wit- 
ness. Riddle  V.  McGInnis,  22  W.  Va.  254; 
Harris  v.  Harris,  2  Leigh  (Va.)  584;  Hewitt's 
Case,  17  Grat.  (Va.)  627.  So,  on  the  case 
made  by  the  evidence  on  such  motion,  the 
court  may  consider  this  defect  in  its  showing. 
He  can  say  whether  a  case  is  made  for  a  con- 
tinuance. 

When  the  court  had  overruled  the  motion 
for  a  continuance  the  accused  asked  a  post- 
ponement for  some  days  to  send  a  summons 
for  the  witness  in  Fayette  county;  but  the 
court  refused  to  do  so.  This  is  complained  of 
as  error.  The  remarks  above  apply  to  this 
motion.  Where  was  Bryant?  Nobody  could 
say.  Nobody  knew.  Most  likely  he  was  out 
of  the  state.  Was  his  evidence  material?  We 
do  not  know,  except  the  mere  general  state- 
ment of  the  prisoner  that  he  was  material, 
without  any  specification;  and  this  the  sec- 
ond motion  for  the  same  cause.  And  then  he 
had  used  no  diligence.  So  no  cause  for  con- 
tinuance or  delay  was  shown.  But,  in  addi- 
tion to  that,  let  us  not  forget  the  principle 
governing,  in  this  court,  refusals  for  continu- 
ance. It  Is  so  much  a  matter  of  discretion, 
and  the  presiding  judge  having  so  much  bet- 
ter means  for  determining  whether  a  request 
for  continuance  is  bona  fide  or  simply  for  de- 
lay, that  the  United  States  courts  and  many 
others  refuse  to  review  the  question  of  con- 
tinuance. In  the  Virginias,  however.  It  is 
different,  and  the  courts  do  review  upon  er- 
ror assigned  for  the  refusal  of  a  continuance ; 
hiBLt  they  do  so  under  rules  that  have  been  an- 
nounced for  the  hundredth  time,  and  which  It 
seems  useless  here  to  repeat  A  motion  for 
a  continuance  is  addressed  to  the  sole  discre- 
tion of  the  court,  and  it  will  not  reverse  the 
Judgment  on  that  ground  unless  such  action 
was  plainly  erroneous.  Many  of  our  cases 
say  that  It  must  be  so  plainly  erroneous  as 
to  be  an  abuse  of  such  discretion.  State  v. 
I/ane,  44  W.  Va.  730,  29  S.  B.  1020;  State  v. 
Harrison,  36  W.  Va.  757,  15  S.  B.  982,  18  L. 
R.  A.  224.  The  circuit  court  has  to  determine 
•'from  a  variety  of  circumstances  occurring 
In  its  presence  whether  applications  for  con- 
tinuance are  made  in  good  faith.**  Fiott's 
Case.  12  Grat.  (Va.)  576. 

Judgment  affirmed. 


(62  W.  Va.  657) 

SWICK  V.  RBASB  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  12.  1907.) 

1.  QuTiTiNO  TiTLB— When  Suit  Maintain- 
able. 

Where  removal  of  cloud  from  title  Is  merely 
iDcidental  to  the  primary  relief  soaght,  or  the 
plaintiff  has  no  remedy  at  law,  neither  legal 


title  nor  possession  is  neceasary  to  maintain  his 
suit 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Quieting  Title,  »  36-43.] 

2.  Trusts-— Frauds,  Statute  of. 

The  statute  of  frauds  has  no  application  to 
trusts  in  this  state. 

,  [Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Trusts,  §§  15-24.] 

8.  Same— Evidence  to  Establish. 

In  a  chancery  suit  instituted  for  that  pur- 
pose land  of  H.  is  decreed  to  be  sold  to  satisfy 
a  judgment  held  by  S.  Shortly  after  entry  of 
the  decree  S.  by  written  agreement  with  H. 
becomes  owner  and  assumes  possession  of  the 
land.  Subsequently,  upon  advertisement  for  sale 
by  the  commissioner  appointed,  R.  enters  into 
a  verbal  agreement  with  S.  and  the  commission- 
er to  buy  in  the  land  for  S.  at  a  sum  sufficient 
merely  to  cover  costs  and  expenses  of  sale,  and, 
upon  repayment  to  him  bv  S.  of  such  purchase 
money,  to  convey  the  land  to  S.  R.  bids  in  the 
land,  pays  the  agreed  price,  and  obtains  from 
the  commissioner  conveyance  of  the  legal  title. 
Held,  the  relation  of  trustee  and  cestui  que  trust 
is  thus  created  between  R.  and  S.,  and  any  pur- 
chaser from  R.  with  notice  thereot  must  account 
to  the  holder  of  the  equitable  title. 

[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Trusts,  SS  95,  273-270.] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Barbour  County. 

Bill  by  F.  L.  Swick  against  F.  P.  Rease 
and  others.  Decree  for  plaintiff,  and  Rease 
appeals.    Affirmed  and  remanded. 

Ware  &  Viquesney,  for  appellant  Wm.  T. 
George,  for  appellee. 

MILLER,  P.  The  bill  of  complaint,  the 
demurrer  of  the  appellant  to  which  was 
overruled,  is  substantially  that  the  plaintiir, 
after  the  recovery  of  a  Judgment  by  his  firm 
of  Baker  &  Swick  against  one  Hlmes,  acquir- 
ed title  thereto  by  assignment  from  his  part- 
ner; that  in  a  subsequent  suit  in  chancery 
instituted  for  that  purpose  certain  deeds 
made  by  Hlmes  were  set  aside  as  fraudulent 
as  against  said  Judgment,  by  a  decree  of 
1889  which  appointed  C.  F.  Teter  commis- 
sioner to  make  sale  of  10  acres  of  land  own- 
ed by  Hlmes  to  satisfy  said  Judgment;  that 
in  1890,  before  sale  under  said  decree,  by  a 
written  contract  with  Hlmes  the  plaintiff, 
in  consideration  of  said  Judgment,  became 
the  owner  of  said  land  and  assumed  and 
has  since  held  possession  thereof,  farming 
it  and  enjoying  the  rents  and  profits;  that 
in  1893  he  conveyed  to  the  defendant  rail- 
road company  a  right  of  way  for  its  rall- 
Toad  through  said  land,  which  was  im- 
mediately built  and  put  in  operation;  that 
when  Commissioner  Teter  advertised  said 
land  to  be  sold  in  satisfaction  of  the  plaln- 
tiff^s  debt  in  May,  1897,  he  explained  to  said 
commissioner  that  he  had  sold  said  right  of 
way  and  that  he  was  not  financially  able  to 
purchase  said  land,  when  the  commissioner 
suggested  that,  inasmuch  as  the  residue  aft- 
er payment  of  costs  and  expenses  of  sale 
would  be  due  to  the  plaintiff,  he  could  in- 
duce the  defendant  Rease,  who  was  super- 
intendent of  the  railroad  company,  to  pur- 
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chaere  the  land  for  the  plaintiff  at  a  nominal 
Bum;  that  pursuant  to  such  suggestion  the 
commissioner  wrote  and  sent  by  plaintiff  a 
oote  to  Rease  concerning  the  matter,  which 
being  delivered  to  and  read  by  Rease,  the 
latter  entered  into  a  verbal  agreement  with 
plaintiff  to  attend  the  sale  and  bid  In  the 
land  for  him,  and,  as  soon  as  the  plaintiff 
should  repay  him  the  purchase  money,  to 
convey  It  to  him;  that  pursuant  to  said  ver- 
bal agreement  Rease  attended  the  sale  and 
purchased  the  land  at  $95,  the  amount  of 
costs  and  expenses  of  sale  and  a  small  fee 
due  Teter  as  attorney;  that  a  few  months 
thereafter  plaintiff  paid  Rease  on  account  of 
the  purchase  $17.55;  that  in  different  con- 
versations concerning  said  purchase  Rease 
always  told  plaintiff  that  whenever  he  should 
pay  him  the  balance  of  the  purchase  money 
he  would  make  him  a  deed  for  the  land; 
that,  thinking  Rease  was  in  no  hurry  about 
the  money,  he  did  not  go  to  make  final  set- 
tl^nent  and  obtain  his  deed  until  the  sum- 
mer of  1902,  when  he  was  surprised  to  learn 
from  Rease  that  he  had  grown  tired  of  wait- 
ing and  had  conveyed  the  land  to  the  de- 
fendant company  on  March  21,  1902;  that 
Rease  refused,  when  then  requested,  to  re- 
ceive the  money  tendered  and  to  execute  a 
deed  to  the  plaintiff;  tliat  Rease  was  the 
agent  and  general  manager  of  the  railroad 
company,  who  purchased  the  right  of  way 
through  said  land,  and  held  that  position  at 
the  time  of  bis  agreement  with  plaintiff; 
that  he  fully  tru&rted  said  Rease  and  relied 
on  him  to  carry  out  his  agreement;  that, 
had  he  been  Informed  or  advised  Rease  would 
not  have  carried  out  his  contract,  he  would 
have  made  other  arrangements  to  protect 
himself  and  his  debt  against  said  land,  then 
amounting  to  nearly  $200;  that  he  is  ready 
and  willing  to  fully  reimburse  the  said 
Rease.  He  prays  that  the  deed  from  Rease 
to  the  railroad  company  be  annulled  as  a 
cloud  upon  his  title,  that  the  title  be  decreed 
to  be  in  him,  that  upon  payment  of  the  bal- 
ance of  the  purchase  money  conveyance  be 
made  to  liim,  and  for  general  relief. 

The  sufficiency  of  the  bill  is  challenged  up- 
on two  grounds:  First,  that  the  plaintiff 
does  not  allege  legal  title  or  possession; 
second,  that  the  bill  cannot  be  sustained  to 
impress  upon  the  legal  title  a  trust  in  favor 
of  the  plaintiff,  because  it  is  not  alleged  that 
the  plaintiff  invested  any  money  in  the  pur- 
chase, nor  that  he  took  possession  pursuant 
to  the  aHeged  agreement  with  Rease,  and 
because  the  part  payment  alleged  is  not  suf- 
ficient to  avoid  the  statute  of  frauds.  A 
suit  for  removal  of  cloud  Is  one  purely  of 
equitable  cognizance.  There  Is  great  con- 
filct  of  authority  as  to  whether  one  with 
purely  equitable  title  may  maintain  a  bill 
for  this  relief  alone.  6  Pom.  Eq.  S  730.  This 
writer  says:  "The  better  opinion  appears  to 
be  that  the  proposition  that  only  the  owner 
of  the  legal  title  can  remove  a  cloud  is  not 
only  not  sustainable  upon  authority,  but  ia 


not  supported  by  the  reason  which  lies  at 
the  basis  of"  such  actions.  That  reason  is 
that  the  party  has  no  adequate  remedy  at 
law,  and  that  to  require  him  to  await  the  ac- 
tion of  the  party  claimiag  under  the  instru- 
ment or  other  matter  constituting  the  cloud, 
until  perhaps  his  evidence  and  ability  to  de- 
fend against  It  is  lost  by  lapse  of  time, 
would,  in  many  cases,  be  to  deny  him  any 
remedy.  The  reason  is  as  forcible  in  the 
case  of  one  holding  an  equitable  estate,  or 
merely  a  Hen,  as  in  that  of  the  legal  own- 
er." See,  also,  4  Pom.  1399.  The  rule  of 
the  federal  coiurt  is  that  only  one  with  legal 
title  can  maintain  a  bill  simply  to  remove 
cloud.  Smith  v.  Orton,  21  How.  (U.  S.)  241, 
16  L.  Ed.  104;  Frost  v.  Spltley,  121  U.  S. 
552,  7  Sup.  Ct.  1129,  30  L.  Ed.  1010;  White- 
head V.  Shattuck,  138  U.  S.  156,  11  Sup.  Ct 
276,  34  L.  Ed.  873;  Sharon  v.  Tucker,  144  U. 
S.  543.  Our  own  decisions,  also,  adhere  to 
this  view.  Hitchcox  v.  Morrison,  47  W.  Va. 
206,  34  S.  B.  993;  Moore  v.  McNutt,  41  W. 
Va.  695,  24  S.  E.  682;  Davis  v.  Settle,  43 
W.  Va.  17,  26  S.  B.  557;  Smith  v.  O'Keefe, 
43  W.  Va.  172,  27  S.  B.  353.  But  it  is  never- 
theless  a  rule  of  these  and  other  cases  that 
where  the  plaintiff,  either  in  or  out  of  pos- 
session, has  some  equitable  right  not  redress- 
Ible  in  a  court  of  law,  and  removal  of  cloud 
is  only  Incidental  to  tlie  primary  relief 
sought,  the  bill  may  be  maintained;  and 
where  the  plaintiff's  title  is  an  equitable  one 
possession  by  him  Is  not  necessary.  Hogg, 
Eq.  Prin.  84;  Moore  v,  McNutt,  supra;  De 
Camp  V.  Carnahan,  26  W.  Va.  839;  Mason 
V.  Black,  87  Mo.  329;  Insurance  Co.  v.  Smith, 
117  Mo.  261,  22  S.  W.  623;  Sneathen  v.  Snea- 
then,  104  Mo.  201,  16  S.  W.  497,  24  Am.  St 
Rep.  326;  Mathews  v.  Marks,  44  Ark.  436; 
Sloan  V.  Sloan,  25  Fla.  53,  5  South.  603; 
Freeman  v.  Brown,  96  Ala.  301,  11  South. 
249. 

The  second  ground  of  demurrer  assumes 
that  the  verbal  contract  alleged  is  executory, 
and,  being  made  after  deed  by  the  commis- 
sioner to  the  appellant,  is  not  enforceable; 
and  he  relies  upon  the  cases  of  Currence  v. 
Ward,  43  W.  Va.  368,  27  S.  B.  329;  Woods 
v.  Ward,  48  W.  Va.  653,  37  a  B.  520,  and 
like  cases.  But  the  contract  alleged  is  not 
of  that  character.  The  contract  set  forth 
In  the  bill  was  made  before  sale  and  deed, 
and  puts  the  appellant  in  the  relation  of 
trustee  to  buy  in  the  property  at  the  judicial 
sale  for  Swlck,  under  such  circumstances 
of  trust  and  confidence  as  to  preclude  him 
from  asserting  adverse  title  in  this  suit  1 
Perry  on  Trusts,  §  171;  6  Pom.  Eq.  S  830; 
Camden  v.  Dewing,  47  W.  Va.*  310.  34  S. 
E.  911;  Potts  V.  Fitch,  47  W.  Va.  63,  84  S. 
E.  959;  Glass  v.  Hulbert  102  Mass.  35,  3 
Am.  Rep.  418.  The  statute  of  frauds  has 
no  application.  Camden  v.  Dewing,  supra; 
2  Washb.  on  Real  Prop.  S  1430;  Currence  v. 
Ward,  supra;  Hamilton  v.  McKlnney,  52  W. 
Va.  317.  43  S.  E.  82:  Hogg,  Eq.  Prin.  8  553;  2 
Minor,  Inst  188,  568;  Bank  y.  Carrlngton, 
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when  the  train  emerged  from  a  cut,  so  that 
the  track  was  in  view  for  the  distance  of 
1,670  feet,  all  of  which  distance  was  clearly 
In  the  view  of  Mr.  Bartell.  The  horse  that 
was  killed  came  onto  the  track  running  to- 
wards the  engine,  and  must  have  been  In 
sight  within  the  1,670  feet  when  the  train 
came  through  the  cut  The  horse  had  blank- 
ets upon  him,  which  dropped  from  him  onto 
the  track  some  200  or  300  feet  before  he  reach- 
ed the  point  where  he  was  struck.  The  horse 
ran  about  600  feet  on  the  track,  meeting  the 
train,  after  he  came  to  the  point  where  he 
could  hare  been  seen  from  the  engine  after 
It  emerged  from  the  cut  Mr.  Bartell  testi- 
fied that  he  did  not  see  the  horse  until  it  was 
within  about  300  feet  of  the  engine,  yet  he 
says  positively  that  be  saw  the  blankets  fall 
off  the  horse,  which  ran  200  or  300  feet  after 
the  blankets  dropped  off  before  it  was  struck; 
but  he  failed  to  call  attention  of  Engineer 
Bull  to  the  fact  that  the  horse  was  on  the 
track  and  running  towards  the  engine  until 
it  was  within  300  feet  of  the  engine.  Engi- 
neer Bull  testified  that  he  did  not  see  the 
horse  until  it  was  struck  and  falling  over  the 
embankment  from  the  engine,  owing  to  the 
fact  that  the  nature  of  the  curve,  the  dome 
of  the  engine,  sand  box,  bell,  and  headlight 
obstructed  his  view.  A  diagram  is  filed  with 
the  evidence  in  the  case,  made  by  Surveyor 
Morgan,  who  was  a  witness  for  plaintiff,  by 
which  it  is  shown,  together  with  the  evidence 
of  Morgan,  that  from  the  point  where  the 
train  came  out  of  the  cut  to  the  point  where 
the  horse  was  struck  was  1,670  feet,  and  the 
distance  from  the  point  of  the  collision  to 
where  the  track  was  first  in  view  of  the  en- 
gine from  the  first  point  named,  where  the 
horse  could  have  first  been  seen,  was  600 
feet,  and  the  horse  was  seen  at  least  from 
200  to  300  feet  by  Bartell  east  of  where  he 
was  struck  by  the  engine,  as  the  blankets 
were  found  there;  so  that  Bartell  must  have 
seen  the  horse  immediately  after  the  engine 
came  through  the  cut  and,  as  the  horse  was 
running  on  the  track  meeting  the  train, 
prompt  action  on  the  part  of  the  engineer 
when  Bartell  saw  the  blankets  fall  from  the 
horse  would  have  enabled  them  to  have  stop- 
ped the  train  before  striking  the  horse,  as  it 
ts  shown  in  evidence  that  the  train  could 
have  been  stopped  in  700  feet  But,  as  shown 
by  the  evidence,  the  first  effort  that  was 
made  to  slacken  the  speed  of  the  train  was 
when  the  engine  was  within  300  feet  of  the 
horse,  and  it  was  only  slightly  slackened 
when  the  horse  was  struck.  The  demurrer  to 
the  evidence,  under  the  rulings  laid  down  by 
this  court  in  Heard  v.  Railway  Co.,  supra, 
and  many  other  cases,  was  properly  overrul- 
ed by  the  court 

It  is  claimed  by  the  plaintiff  in  error  that 
the  damages  found  by  the  jury  are  grossly 
excessive,  and  "evidences  prejudice,  hostility, 
and  temper  on  the  part  of  the  jury.  The  only 
evidence  is  found  on  pages  21  and  22  on 


cross-examination.**  Obunsel  overlooks  the 
fact,  in  making  this  statement  that  not  only 
the  plaintiff  stated  that  the  horse  was  worth 
$300,  but  that  J.  G.  Rlxey,  another  witness, 
testified  that  the  horse  was  "worth  $300  in 
hand  money  right  down** ;  also  another  wit- 
ness, I.  K.  James,  testified:  "Q.  What  waa 
that  horse  worth,  Mr.  James?  A.  About 
$300,  anyhow.  Q.  How  much?  A.  $275,  or 
$300,  or  $325."  The  proof  Is  ample  as  to  the 
value  of  the  horse  to  sustain  the  verdict  of 
the  Jury. 

For  the  reasons  stated,  the  judgment  of  the 
court  is  affirmed. 

(62  W.  Va.  550) 
WEBSB  V.  YOBHJM  et  at 
(Sapreme  Court  of  Appeals  of  West  Virginia. 

Nov.  12.  1907.) 
L  Witnesses  —  Competency  —  Transactions 
WITH  Decedent. 

A  father  who  has  emancipaied  his  infant 
daughter  is  not  thereafter,  by  section  23,  c.  130, 
Code  1899  (Code  1906,  S  3945),  disqualified,  in 
a  suit  by  her  against  the  estate  of  a  decedent 
for  the  value  of  services  rendered  the  latter  ia 
his  lifetime,  to  give  evidence  on  her  behalf  of 
a  personal  transaction  or  communication  be- 
tween witness  and  decedent 

[E}d.  Note.--For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  j|  601.] 

2.  Parent  and  Child— Emancipation— Evi- 
dence. ^ 

Such  emancipation  may  be  e8tablishe<F  by 
oral  or  written  evidence,  or  it  may  be  proved  by 
circumstantial  evidence,  or  it  may  be  implied. 

[E}d.  Note.— For  cases  in.  point,  see  Cent.  Di& 
vol.  37,  Parent  and  Child,  §§  165-173.] 

3.  Same— Emancipation— Revocabilitt. 

An  agreement  for  emancipation  between  a 
father  and  his  infant  child  is  irrevocable. 

[EM.  Note.— For  cases  in  point  see  Cent.  Dii?. 
vol.  37,  Parent  and  Child,  f§  165-173.] 

4.  Witnesses— Competency  —  TsANSAcnoNs 
with  Decedent. 

A  claim  for  wages  subsequently  accruing 
to  a  child  thus  emancipated  can  in  no  legal 
sense  be  said  to  be  derived  from,  through,  or 
under  the  parent,  by  assignment  or  otherwise,  so 
as  to  disqualify  the  latter,  under  section  23,  c 
130.  Code  1899  (Code  1906,  §  3945),  from  giving 
evidence  on  behalf  of  the  child,  in  an  action  to 
recover  such  wages,  as  to  a  personal  transaction 
or  communication  l)etween  the  witness  and  the 
decedent,  for  whom  the  services  were  rendered. 
[ESd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  §§  664-676.] 

(Syllabus  by  the  Court.) 

Error  from  Circuit  Court,  Randolph 
County. 

Action  by  Myrtle  M.  Weese,  by  her  next 
friend,  against  H.  Yokum,  administrator,  and 
another.  Judgment  for 'plaintiff,  and  defend- 
ants bring  error.    Affirmed. 

Jared  L.  Wamsley,  for  plaintiffs  in  error. 
0.  H.  Scott,  for  defendant  in  error. 

MII/LER,  P.  Myrtle  M.  Weese,  a  minor 
daughter  of  Henry  Weese,  suing  by  next 
friend,  brought  an  action  in  assumpsit  in 
the  circuit  court  against  the  administrator 
and  administratrix  of  the  personal  estate  of 
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Geo.  W.  Leonard,  deceased,  and  recovered 
Judgment  for  $725.  The  declaration  is  in 
two  counts — ^the  first  a  quantum  meruit  count 
for  work  and  services;  the  second,  upon 'a 
contract  alleged  to  have  been  made  with  de- 
cedent in  May,  1895,  for  services  and  com- 
pensation at  $2.50  per  week,  under  which  the 
plaintiff  alleges  she  had  rendered  services 
thereafter  for  seven  years,  until  the  death  of 
said  decedent,  and  had  received  no  part  of 
the  stipulated  compensation.  Beginning  with 
May,  1896,  and  annually  thereafter  up  to  and 
including  March,  1903^  the  bill  of  particulars 
filed  charged  the  decedent's  estate  with  the 
sums  then  due  at  the  rate  of  $2.50  per  week, 
with  interest,  aggregating  $1,283.30.  There 
was  a  demurrer  to  the  declaration  and  each 
oount  thereof;  but  the  action  of  the  court  in 
overruling  the  same  is  not  assigned  as  error, 
and  under  our  rules  we  must  treat  it  as 
waived.  The  errors  assigned  and  argued  by 
plaintiff  in  error  are  the  Judgment  overruling 
the  motion  to  set  aside  the  verdict  and  grant 
a  new  trial,  that  the  verdict  was  excessive, 
and  that  the  court  improperly  permitted 
Henry  Weese,  a  witness  for  the  plaintiff,  to 
answer  two  certain  questions  covered  by  bills 
of  exception.  All  other  errors  will  be  treat- 
ed as  waived. 

It  is  proper  we  should  first  dispose  of  the 
questions  relating  to  the  testimony  of  Henry 
Weese.  As  they  mainly  relate  to  his  quali- 
fication as  a  witness,  they  may  be  consid- 
ered together.  The  first  question  was,  '*State 
whether  you  as  the  father  of  this  girl  agreed 
that  she  should  go  there  [the  residence  of  Qeo. 
W.  Leonard]  to  live  and  whatever  she  would 
earn  would  be  her  own,"  to  which,  over  the 
objection  of  the  defendants,  he  answered, 
"Yes,  sir."  The  second  was,  "State  whether 
you  agreed  with  Mr.  Geo.  W.  Leonard,  the  de- 
ceased, that  you  would  not  demand  or  ex- 
pect him  to  pay  you  anything  that  might  be 
earned  by  your  daughter,*'  and  over  like  ob- 
jection he  answered,  "No,  sir;  he  was  not  to 
pay  me."  The  objection  to  these  questions 
is  based  upon  section  ^,  c  130,  Code  1899 
(Code  1906,  8  3945),  providing  that  "no  party 
to  any  action,  suit  or  proceeding,  nor  any  per- 
son Interested  in  the  event  thereof,  nor  any 
person  from,  through  or  under  whom  any 
such  party  or  interested  person  derives  any 
interest  or  title  by  assignment  or  otherwise, 
shall  be  examined  as  a  witness  in  regard  to 
any  personal  transaction  or  communication 
between  such  witness  and  a  person  at  the 
time  of  such  examination  deceased."  The 
only  ground  of  objection  argued  here  is  tliat 
the  witness  is  interested  in  the  result  of  this 
action.  The  only  other  ground  based  on  the 
statute  which  could  be  assigned  Is  that  the 
plaintiff  derived  some  interest  by  assignment 
or  otherwise  from  him.  With  respect  to  the 
fiirst  question,  we  do  not  think  it  necessarily, 
or  by  any  fair  implication,  relates  to  any  per- 
sonal transaction  or  communication  with  the 
deceased.  While  the  second  does  have  such 
relatton,  yet  the  testimony  given  was  so  far 


immaterial  to  any  real  Issue  in  the  case  as 
not  to  render  its  admission  reversible  error. 
The  testimony  covered  by  both  these  questions 
and  answers  was  offered,  not  to  prove  a  con- 
tract between  the  witness  and  the  deceased 
for  the  services  of  the  plaintiff,  but  to  show 
an  emancipation  by  him  of  his  daughter,  her 
freedom  to  contract  with  the  deceased  fur 
the  services  rendered,  and  her  right  to  main- 
tain this  action.  The  fact  of  emancipation 
was  established  by  the  witness'  answer  to 
the  first  question.  Such  emancipation  may 
be  established  by  oral  or  written  evidence,  or 
it  may  b^  proved  by  circumstantial  evidence, 
or  It  may  be  implied.  Trapnell  v.  Oonkiyn, 
37  W.  Va.  242,  254,  16  S.  E.  570,  38  Am.  St. 
Rep.  30.  The  character  of  other  evidence  in 
the  case  covering  this  subject  was  such  that, 
without  this  testimony  of  Henry  Weese,  the 
Jury  would  necessarily  imply  an  emancipa- 
tion; and  it  was  not  necessary.  In  order  to 
entitle  the  plaintiff  to  recover,  to  show  a 
contract  with  the  deceased  for,  or  knowledge 
by  him  of,  emancipation.  Corey  v.  Corey, 
19  Pick.  (Mass.)  29,  31  Am.  Dec.  117;  Whiting 
V.  Earle,  3  Pick.  (Mass.)  201,  15  Am.  Dec. 
207.  And  it  is  held  that  an  agreement  be- 
tween a  father  and  his  infant  child  that  the . 
latter  may  have  his  earnings  is  irrevocable. 
Morse  v.  Welton,  6  Coim.  547,  16  Am.  Dec. 
73,  and  note. 

But  was  the  witness  disqualified  to  give 
this  evidence,  even  if  material,  on  behalf  of 
the  plaintiff,  by  reason  of  any  derivative  in- 
terest acquired  by  the  plaintiff  from  him  by 
assignment  or  otherwise?  This  presents  the 
question  whether  a  claim  for  wages  by  an  in- 
fant thus  emancipated  is  derived,  through  as- 
signment or  otherwise,  from  the  parent.  In 
this  case  the  emancipation  occurred  prior  to 
any  claim  for  services  against  the  decedent, 
and  when  the  witness  had  no  claim  which  he 
could  assert  in  a  court  of  law  or  elsewhere 
against  the  decedent  Having  been  emanci- 
pated and  given  power  to  contract  for  wages, 
which  was  thereafter  irrevocable,  the  claim 
of  the  child  for  wages  subsequently  accruing 
to  her  could  in  no  legal  sense  be  said  to  be 
derived  from,  through,  or  under  her  father, 
by  assignment  or  otherwise.  The  principle 
underlying  this  proposition  was  distinctly  af- 
firmed in  (3odlne  v.  Kidd,  64  Hun  (N.  Y.)  585, 
593,  19  N.  Y.  Supp.  335.  This  case  involved 
specific  execution  of  an  agreement,  made  by 
a  mother  on  behalf  of  her  Infant  daughter, 
whereby,  in  consideration  that  the  father  and 
mother  should  emancipate  the  daughter  and 
permit  the  decedents  to  bring  her  up  as  their 
own  and  give  her  their  name,  the  latter  agreed 
to  make  her  their  heir,  and  that  any  property 
they  might  have  at  their  decease  should  go 
to  her  in  case  she  survived  them.  The  court 
said  that,  had  this  been  a  contract  made  b^ 
the  mother  for  her  own  benefit  and  assigned 
to  the  daughter,  there  might  be  some  force 
in  the  suggestion  that  the  mother  was  an  in- 
competent witness,  because  the  daughter's  in- 
terest had  been  derived  from   her  moth<»r 
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''But,"  says  the  court,  ''It  U  clear  that  this 
is  a  case  where  the  contract  was  made  by 
the  mother  on  behalf  and  for  the  benefit  of 
the  child ;  and  her  interest  was  In  no  way  de- 
rived from  or  receired  through  her  mother. 
We  think  the  test  of  this  objection  is  to  be 
found  in  a  consideration  of  whether  or  not 
the  mother  could  hare  maintained  any  action 
for  this  property,  or  whether  she  at  any  time 
or  under  any  circumstances  would  have  any 
Interest  therein."  The  same  principle  was 
announced  in  Lashaw  v.  Croissant,  88  Hun 
(N.  Y.)  206,  34  N.  Y.  Supp.  667,  a  case  involv- 
big  the  right  of  a  husband  to  give  testimony 
hi  a  suit  by  the  wife  on  a  claim  for  services 
rendered  by  her  to  third  persons  under  her 
agreement  with  him  that  she  should  receive 
the  recompense  therefor.  It  was  held  that 
in  such  case  the  wife  did  not  derive  her  in- 
terest by  assignment  from  the  husband,  and 
that  he  was,  therefore,  not  prohibited  by  the 
statute  in  such  cases  from  testifying  In  her 
behalf  as  against  the  estate  of  the  deceased 
persons  for  whom  the  services  were  rendered. 
It  was  so  ruled,  also,  In  Sladc  v.  Norton,  111 
Mich.  213,  69  N.  W.  497,  a  case  involving 
facts  quite  similar  to  those  In  the  New  York 
.cases.  From  these  authorities  we  conclude 
that  the  witness  was  not  disqualified  or 
prohibited  from  giving  testimony  by  the  pro- 
visions of  our  statute. 

Was,  then,  the  verdict  plainly  contrary  to 
the  evidence?  Or  was  it  excessive?  The  lat- 
ter question  is,  of  course,  Involved  in  the  first. 
The  evidence  shows  that  the  plaintiff,  being 
emancipated  by  her  father,  went  to  live  with 
the  deceased,  Geo.  W.  Leonard.  She  was  be- 
tween 11  and  15  years  of  age.  The  evidence 
leaves  her  exact  age  uncertain.  Her  mother 
had  died.  It  appears  that  she  was  a  strong, 
hearty  girl,  with  much  aptitude  for  domestic 
services.  She  was  sent  to  school  and  provid- 
ed with  clothing  at  intervals  during  the  first 
2  or  8  years  of  her  service.  There  is  no  evi- 
dence of  any  specific  contract  for  compensa- 
tion between  the  plaintiff  and  deceased,  ex- 
cept such  as  may  be  implied  from  the  facts 
and  circumstances  in  relation  to  her  employ- 
ment and  services.  But  there  is  positive 
proof  that  the  deceased  declared  to  at  least 
one  of  the  witnesses,  after  the  plaintiff  had 
gone  away  and  returned  to  his  home,  some 
4  years  before  his  death,  that  if  she  stayed 
with  him  he  would  more  than  pay  her. 
There  is  also  evidence  of  numerous  declara- 
tions made  by  the  deceased  to  other  witnesses 
that  he  proposed  to  take  good  care  of  and  pro- 
vide for  her,  and  give  her  a  house  and  lot, 
and  specific  houses  and  lots  were  mentioned 
as  the  ones  he  proposed  to  give  her  as  she 
might  prefer.  There  is  evidence,  somewhat 
confiicting,  that  during  the  last  years  of  her 
service,  when  she  had  reached  the  age  of  ma- 
turi^,  she  did  laborious  domestic  work,  and 
was  of  great  service  in  Mr.  Leonard's  family. 
He  declared,  to  one  witness  at  least,  that  he 
could  not  keep  house  without  her — that  "she 
was  worth  her  weight  in  gold."    Witnesses 


give  testimony  as  to  the  value  of  duch  serv- 
ices as  the  plaintiff  rendered,  based  on  pre- 
vailing prices  at  the  time  and  place  covered 
by  the  claim,  ranging  all  the  way  from  $1.50 
to  $2.60  per  week.  The  plaintiff  was  not 
permitted  to  testify  In  her  own  behalf  as  to 
any  transaction  or  contract  she  may  have 
made  with  the  deceased.  Her  lips  were 
sealed  against  him  by  the  inhibition  of  the 
law.  But  we  think  the  evidence  on  the  whole 
was  sufiicient  to  establish  a  contract,  at  least 
by  Implication,  for  payment  for  services  ren- 
dered. It  is  argued  that  such  contract  could 
not  be  implied  from  declarations  or  promises 
of  gifts  by  the  deceased.  It  is  true  such 
promises  would  .not  support  an  action  for 
specific  execution.  This  evidence  seems  to 
have  been  admitted  without  objection  or  ex- 
ception. The  jury  may  have  given  some 
weight  to  it  in  considering  their  verdict,  and 
as  tending  to  show  the  value  of  the  services 
In  the  estimation  of  the  deceased.  The  de- 
ceased died  without  having  made  any  provi- 
sion for  the  plaintiff.  The  verdict  does  seem 
large,  but  we  cannot  say  it  is  unsupported  by 
the  evidence.  The  record  does  not  disclose 
that  it  was  the  result  of  any  of  the  elements 
which,  under  the  rules  of  practice  so  often 
declared  by  this  court,  would  justify  us  in 
disturbing  it 
For  these  reasons,  we  affirm  the  judgment 


(62  W.  Va.  555) 
SCOTT  LUMBBB  CO.  v.  WOLFORD  et  al. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  12,  1907.) 

EiriNBNT  Domain  ~  Nature  and  Extent  or 

Poweb: 

A  condemnation  proceeding,  in  which  the 
principles  announced  in  Hench  v.  Pritt  (decidet! 
June,  1907)  57  S.  E.  808,  are  reaffirmed  and  ap- 
plied. 

(Syllabus  by  the  C^urt) 

Error  from  Circuit  Court,  Tucker  (bounty. 

Action  by  the  Scott  Lumber  Company 
against  Charles  Wolford  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.   Reversed. 

Cunningham  &  Stallings,  for  plaintlfifs  In 
error.  J.  Wm.  Harman,  for  defendant  In 
error. 

MILLER,  J.  The  Scott  Lumber  Company, 
a  copartnership,  owning  timber  lands  in 
Canaan  Valley,  of  Tucker  county,  filed  Its 
petition  in  the  circuit  court,  under  section 
(59a,  c.  54,  Code  1899  (Code  1906,  S  2370),  to 
condemn  for  three  years  a  right  of  way  10 
feet  wide  through  the  lands  of  the  defendants 
for  a  railroad  to  be  constructed  of  steel  and 
wood  from  and  intersecting  the  Dry  Fork 
Railroad  near  the  mouth  of  Spring  Run  to 
its  timber  lands,  a  distance  of  not  more  than 
12  miles,  which  it  is  alleged  will  be  of  public 
utility  and  needful  and  useful  f6r  the  trans- 
portation to  market  of  timber  and  other 
products  from  the  territory  traversed  by  the 
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proposed  route,  which  is  claimed  to  be  the 
only  practicable  one.  The  petitioner  alleges 
its  inability  to  agree  with  the  defendants  on 
the  priCA  of  the  land  proposed  to  be  taken, 
but  that  it  is  ready  and  willing  to  pay  to 
Hettie  Wolford  $100  and  to  Charles  Wolford 
$125  for  the  right  of  way  to  be  taken  from 
them,  respectively.  It  prays  that  commis- 
sioners be  appointed  to  ascertain  a  Just  com- 
pensation for  said  right  of  way,  and  for  fur- 
ther proceedings  in  conformity  to  law.  The 
defendants,  by  demurrer  and  answer,  con- 
tested the  right  of  condemnation  upon  con- 
stitutional grounds,  claiming  that  the  peti- 
tion showed  an  attempt  to  take  their,  lands 
for  private,  and  not  public,  use.  The  circuit 
court  ruled  adversely  to  the  defendants; 
and,  the  defendants  not  accepting  the  offer  of 
a  trial  by  Inry  on  the  question  of  damages 
and  public  utility,  the  court  overruled  their 
exceptions  to  the  report  of  commissioners  ap- 
pointed, awarding  $50  damages  to  each,  and 
finding,  upon  the  evidence  of  witnesses  ex- 
amined by  them,  the  proposed  road  to  be  of 
public  utility  and  the  proposed  route  the  only 
practicable  one ;  and  Judgment  of  condemna- 
tion was  rendered  accordingly. 

This  case  is  controlled  in  all  respects  by 
the  case  of  Hench  v.  Prltt  (recently  decided 
by  this  court)  57  S.  B).  808;  and,  although 
urged  to  reconsider  and  overrule  that  case 
as  being  Inimical  to  the  great  business  inter- 
ests of  the  state,  we  are  not  disposed,  in  do- 
ing so,  to  Ignore  the  constitutional  inhibi- 
tion and  the  rights  of  private  property  pro- 
tected thereby,  as  defined  by  prior  deci- 
sions. 

We  therefore  reverse  the  Judgment  of  the 
circuit  court 


(62  W.  Va.  640) 

TRUEX  V.  SOUTH  PENN  OIL  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  12,  1907.) 

1.  Negliokncb  —  Blowing   Whistls   Nbab 
Highway. 

The  owner  of  a  boiler  near  a  highway,  on 
which  boiler  is  a  large  steam  whistle  used  for 
giving  employes  times  for  beginning  and  clos- 
mg  work,  which,  when  blown,  makes  a  loud, 
coarse  noise  calculated  to  frighten  horses,  must 
not  blow  the  whistle  neeligently,  but  mast  keep 
a  lookout  for  horses  on  the  highway,  and  is  liable 
for  injury  resulting  from  the  fright  and  running 
away  of  horses  on  the  highway,  caused  by  blow- 
ing the  whistle  when  such  horses  are.  near  it 


[Eid.  Note.--For  caaea  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  i  54.] 

2.  Tbial— PEOCEnuBE— Instbuctions. 

Before  chapter  .38,  p.  22.3.  Acts  1907,  it  was 
not  reversible  error  for  a  court  to  read  to  a  jury 
first  in  order  instructions  asked  by  the  defend- 
ant, and  next  those  asked  by  the  plaintiff. 

3.  Appeax  —  Review  —  Pbbsumptionb  —  Af- 

FIBMATIVE  EbBOB. 

A  party  who  wishes  the  court,  under  Code 
18»9.  c.  116,  §  31  (Code  1906,  §  3731).  to  state 
to  the  jury  that  a  juror  knowing  anything  rela- 
tive to  a  fact  in  issue  must  disclose  the  same  in 
open  court,  but  not  to  the  jury  out  of  court, 
must  ask  the  court  to  make  the  statement; 
otherwise,  the  omission  to  do  so  will  not  be 


ground  of  reversal.    Where  the  record  is  silent 
as  to  this,  such  omission  will  not  be  presumed ; 
but  rather  it  will  be  presumed  that  the  court 
made  such  statement. 
(Syllabus  by  the  Court) 

Error  from  Circuit  Court,  Wetzel  County. 

Action  by  W.  H.  Truex  against  the  South 
Penn  Oil  Company.  Judgment  for  plainticr. 
Defendant  brings  error.    Affirmed. 

A.  B.  Fleming,  Thos.  P.  Jacobs,  and  C. 
Powell,  for  plaintiff  in  error.  J.  H.  Strick- 
ling  and  B.  L.  Robinson,  for  defendant  in 
error. 

BRANNON,  J.  The  South  Penn  Oil  Com- 
pany was  using  a  boiler  on  its  premises  In  the 
production  of  oil,  and  on  the  boiler  was  n 
steam  whistle  used  In  the  operations  of  the 
company  for  giving  the  hours  for  commen- 
cing and  quitting  work  to  Its  employes  by 
blowing.  One  end  of  the  boiler  was  2  feet 
from  the  edge  of  a  public  highway  and  18 
feet  from  its  center.  On  the  boiler  was  the 
steam  whistle,  11  feet  from  the  highway.  W. 
H.  Truex  was  riding  on  horseback  on  the 
highway,  and  when  distant  from  the'  boiler 
175  feet,  having  come  down  the  road  several 
hundred  feet  before  reaching  the  boiler,  and 
having  passed  it  by  said  distance  of  175  feet, 
the  whistle  was  sounded  by  the  servant  of 
the  company,  frightening  Truex's  horse,  and 
causing  it  to  run  away  and  fall  on  Truex's 
leg,  throwing  him  against  a  bank  on  the 
highway,  and  causing  Injury  to  him.  In  an 
action  against  the  company  he  recovered  a 
verdict  and  Judgment  for  $1,500  damages, 
and  the  company  brings  the  case  to  this 
court 

The  most  material  point  In  the  case  arises 
upon  the  refusal  to  the  defendant  of  an  in- 
struction "that  under  the  law  and  the  evi- 
dence In  this  case  the  plaintiff  is  not  entitled 
td  recover,  and  you  are  therefore  directed  to 
find  a  verdict  for  the  defendant."  I  consider 
that  the  case  is  ruled  in  this  respect  by  the 
case  of  Snyder  v.  Philadelphia  Co.,  54  W. 
Va.  149.  46  S.  B.  366,  63  L.  R.  A.  896,  102 
Am.  St.  Rep.  941.  There  a  gas  well  sit- 
uated near  a  public  highway  was  opened, 
making  a  loud  noise  and  frightening  a  team 
in  the  highway,  and  it  was  held  that,  though 
such  use  of  the  gas  well  was  not  a  nuisance 
per  se,  as  the  noise  made  was  such  as  to 
frighten  horses  on  the  highway,  if  the  act 
was  performed  negligently  the  company  was 
liable.  That  case  holds  that,  whilst  a  person 
or  company  may  lawfully  so  use  a  gas  well, 
though  near  a  highway,  and  it  is  not  per  se 
a  nuisance,  still  it  must  not  be  negligently 
used,  but  Its  use  must  be  characterized  by 
such  care  as  will  prevent  Injury  to  persons 
using  the  highway.  It  says  that  the  use  of  a 
steam  whistle  in  a  manufacturing  establish- 
ment is  not  a  nuisance  per  se,  but  It  may 
be  used  so  as  to  be  such,  and  that  care  and 
caution  are  necessary  in  its  use.  In  this  case 
the  evidence  Is  that  the  highway  could  be 
seen  for  several  hundred  feet  from  the  boiler 
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In  the  direction  from  wblch  Truez  rode,  and 
for  more  than  175  feet  In  the  direction  in 
which  he  rode  after  passing  tlie  boiler.  The 
engineer  could  have  seen  Truex  approaching 
the  boiler  long  before  Tniex  reached  it,  and 
as  he  passed  the  boiler,  and  for  200  feet  at 
least  after  he  passed  It  The  engineer  was 
standing  at  the  boiler  near  the  road  when 
Traez  passed,  and  Truex  spoke  to  him.  The 
whistle  was  a  very  large  whistle,  six  Inches 
in  diameter,  doubly  larger  than  whistles  usu- 
ally used  for  sudi  purpose,  and  it  made  a 
loud,  heavy,  grum  sound,  well  calculated  to 
frighten  horses,  and  emitted  a  large  volume 
of  steam.  The  law  regards  public  highways 
as  of  the  utmost  importance  to  the  public, 
and  is  assiduous  to  render  them  safe  for 
public  use.  This  ought  to  be  done.  It  re- 
gards, also,  the  use  of  private  property  high- 
ly. It  says  that  a  manufacturing  establish- 
ment may  lawfully  maintain  a  whistle  in 
the  transaction  of  its  business.  Here  are 
two  rights,  both  valid  in  the  eye  of  the  law. 
The  law  says  to  both  that  the  right  must  be 
80  used  with  prudence  and  care  that  one 
shall  hot  negligently  invade  the  other.  Un- 
der the  Snyder  Case  the  company  was  not  al- 
lowed to  blow  that  whistle  while  a  traveler 
was  passing  along  the  highway  so  near  to 
the  boiler  that  the  whistle  might  frighten  the 
rider's  horse,  and  that  a  lookout  for  travelers 
must  be  kept  By  the  evidence,  uncontradict- 
ed, the  engineman  could  have  seen  Truex  rid- 
ing along  the  highway  for  hundreds  of  feet 
By  the  evidence  of  Truex,  whom  the  jury 
credited,  as  Its  verdict  shows,  the  engine- 
man  did  see  him,  and  blew  the  whistle  be- 
fore he  had  gotten  a  reasonable  distance 
from  it  The  road  ran  200  feet  from  the 
whistle,  and  then  turned  and  ran  back  in 
the  direction  of  the  whistle  about  200  feet» 
within  100  feet  of  the  boiler.  The  engine- 
man  knew  the  road  well.  He  knew  that 
Truex  would  go  about  200  feet  from  the  boil- 
er, then  turn  and  come  back  toward  the  boiT- 
er  fully  that  distance,  before  it  would  be 
aafe  to  blow  that  whistle,  because  Truex 
would  still  be  close  to  it,  and  it  was  his  duty 
to  wait  until  Truex  should  pass  beyond  those 
limits.  For  legal  principles  I  refer  to  the 
opinion  by  Judge  Poffenbarger  in  the  Snyder 
Case.  I  will  add  some.  In  Powell  v.  Ne- 
vada, C.  &  O.  By.,  28  Nev.  40,  78  Pac.  978, 
the  railroad  company  had  a  steam  whistle  on 
its  shop  six  feet  from  a  street  and  a  travel- 
er's horse  took  fright  at  the  sounding  of  the 
whistle  and  ran  away,  injuring  the  rider, 
and  it  was  held  that  a  statute  authorizing 
the  company  to  erect  all  buildings,  fixtures, 
and  machinery  for  its  operation  did  ''not 
protect  the  company  in  such  a  use  of  a  steam 
whistle  in  its  shop  as  to  frighten  horses  and 
thereby  injure  others."  In  Albee  v.  Cbappa- 
qua  Shoe  Co.,  62  Hun,  223.  16  N.  Y.  Supp. 
687,  it  was  held  that  a  manufacturing  com- 
pany which  maintained  a  steam  whistle,  con- 
structed so  as  to  be  heard  for  miles,  very 
near  to  a  platform  of  the  freight  station  of  a 


railroad*  was  liable  for  sounding  the  whistle 
three  times  and  frightening  Albee's  horse  at 
the  station,  causing  it  to  run  away  and  in- 
jure him.  The  court  held  that  **a  person  has 
no  right  to  .do  upon  his  own  premises  an  act 
which  detracts  from  the  safety  of  travelers 
or  renders  the  highway  disagreeable."  In 
that  case,  as  in  the  Nevada  Case,  there  was 
an  element  that  is  found  in  this  case,  name- 
ly, that  the  whistle  made  loud  noises,  as  this 
whistle  did,  owing  to  its  great  and  unusual 
size. 

Counsel  for  Truex  lay  stress  upon  this  fact 
as  an  element  bearing  on  the  question  of  neg- 
ligence, and  I  think  properly  so.  A  whistle 
of  small  size,  amply  sufficient  to  be  heard  a 
short  distance  by  employ^,  so  as  to  tell  the 
hour  of  beginning  and  quitting  work,  would 
be  very  dififerent  from  a  great  whistle  of  six 
inches  diameter,  making  an  alarming  sound, 
heard  for  miles  around.  What  the  use  of 
such  a  whistle,  ■  when  a  smaller  one  would 
answer  all  purposes?  This  whistle,  suddenly 
giving  behind  a  horse  a  loud  blast,  and  kept 
up  until  the  horse  had  nm  400  or  500  feet 
or  more,  would  be  very  much  calculated  to 
frighten  any  horse  not  used  to  it  The  evi- 
dence is  that  the  horse,  while  of  good  mettle, 
was  safe.  The  livery  stable  man  proves  this. 
Elliott  on  Streets,  I  649,  lays  down  the  prop- 
osition that  **an  object  at  the  side  of  a  high- 
way, or  in  close  proximity  thereto,  of  such 
character  that  it  is  naturally  calculated  to 
frighten  horses  of  ordinary  gentleness,  may 
constitute  a  nuisance.  ♦  ♦  ♦  We  have  al- 
ready, when  treating  of  causal  connections, 
noticed  that  it  is  one  of  natural  incidents 
of  the  employment  of  horses  on  a  highway 
that  they  should  be  frightened  by  extraordi- 
nary sights  or  sounds,  l^ose  who  negligent- 
ly and  unnecessarily,  therefore,  place  such 
objects  on  a  highway,  are  liable  for  the  con- 
sequences, if  damage  of  this  kind  result.  Nor 
can  the  owner  of  land  erect  on  It  so  as  to 
impinge  upon  a  highway.  Implements,  flags, 
or  banners,  thus  calculated  to  frighten  horses. 
♦  •  ♦  Yet  it  must  be  remembered  that 
there  are  some  instruments  of  alarm--e.  g. 
steam  whistles  on  locomotives — which  are  es- 
sential to  Important  industries,  which  are 
tacitly,  if  not  expressly,  licensed  by  the  state. 
The  use  of  these  Is  not  ^er  se  negligence, 
though  animals  be  thereby  frightened  and  in- 
Jury  ensue.  It  is  otherwise  when  the  use  is 
not  necessary  to  the  industry.  Thus  it  has 
been  correctly  held  that  the  proprietors  of 
factories  are  not  entitled  to  use  steam  whis- 
tles on  their  factories,  so  located,  of  such  a 
character,  and  placed  in  such  a  manner,  as 
to  frighten  horses  of  ordinary  gentleness 
when  passing  upon  the  highway  adjoining 
their  land;  and  they  are  responsible  for  an 
injury  caused  by  an  unnecessary,  alarming, 
or  frightening  use  of  them.  It  is  conceded, 
however,  that  the  law  is  otherwise  as  to 
whistles  upon  railroad  engines.  At  the  same 
time,  where  the  whistle  is  negligently  and 
wantonly  sounded,  so  that  horses  lawfully  is 
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the  Ticlnlty  are  caused  to  mn  off  and  injnry 
\b  inflicted,  It  is  correctly  held  that  the  com- 
pany is  liable.  So  liability  attaches  for 
brightening  horses  by  the  negligent  discharge 
of  a  gnn,  or  the  beating  of  a  dAim  near  a 
highway."  Wharton  on  Neg.  §S  835*  836.  I 
repeat  that  the  fact  that  Truex  was  on  a  pub- 
lic highway  is  a  large  consideration  in  the 
case.  The  law  seems  to  hold  that  another, 
though  exercising  a  lawful  right  on  his  own 
premises,  must  so  exercise  it  with  care  and 
caution,  and  without  negligence,  as  not  to 
hurt  one  lawfully  using  a  public  highway. 
So  we  think  the  instruction  was  properly 
refused. 

Ck)mplaint  is  made  of  another  instruction, 
but  not  argued.  Complaint  is  made  that  the 
court  erred  in  reading  to  the  Jury,  first  the 
instructions  asked  by  the  defendants,  and 
next  those  of  the  plaintiff.  We  do  not  see 
wh7  there  is  any  error  in  this.  It  may  l>e 
unusual,  but  it  is  not  a  ground  of  error.  By 
an  act  passed  after  the  trial  of  this  case  it 
is  provided  that  instructions  given  by  the 
court  on  its  own  motion  shall  be  read  first; 
those  of  the  plaintiff  shall  be  read  second, 
and  in  any  event  before  those  of  the  defend- 
ant; those  of  the  defendant  shall  be  read 
last;  and  none  shall  be  read  twice,  except 
at  the  request  of  the  Jury.  Chapter  38^  p. 
223,  Acts  1907.  We  do  not  Intimate  any 
opinion  as  to  whether  departure  from  it 
would  be  reversible  error. 

Complaint  is  made  that  the  court  did  not 
inform  the  Jury  that  a  Juror  knowing  any- 
thing relative  to  a  fact  in  issue  in  the  case 
must  disclose  it  in  open  court,  but  not  to 
the  Jury  out  of  court,  as  required  by  Code 
1889,  c  116,  8  31  (Ann.  Code  1906,  S  3731).  It 
does  not  appear  that  any  request  was  made 
of  the  court  to  make  such  statement  to  the 
Jury,  nor  was  there  any  exception  for  its 
failure  to  do  so,  if  it  did  fail  to  do  so.  If 
any  exception  had  been  made,  the  court  could 
and  would  have  corrected  Its  omission.  Fair- 
ness to  the  court  would  demand  that  a  re- 
quest be  made  to  make  the  statement,  or  that 
the  attention  of  the  court  should  be  called 
to  it  before  retirement  of  the  Jury,  or  cer- 
tainly before  the  verdict  It  is  claimed  that 
the  record  must  affirmatively  show  compli- 
ance with  that  statute,  and,  if  It  does  not  so 
show,  the  presumption  would  be  that  the 
court  did  not  do  so.  We  cannot  sustain  this 
position.  We  think  that  error  must  affirm- 
atively appear.  Indeed,  we  think  the  pre- 
sumption would  be  that  the  court  perform- 
ed its  duty,  unless  the  contrary  appear.  As 
somewhat  akin  to  this  matter,  see  State  v. 
Beatty,  61  W.  Va.  232,  41  S.  B.  434,  holding 
-that  even  in  a  murder  case  the  court  is  not 
bound  to  Instruct  that  the  Jury  may  find 
that  the  defendant  be  confined  in  the  pen- 
itentiary, and  not  hanged,  unless  there  be  a 
request,  and  where  the  record  Is  silent  as  to 
this  It  will  be  presumed  that  the  court  did  so, 
or  that  such  instruction  was  waived. 

We  are  compelled  to  aflSrm  the  Judgment  ' 


(€2  W.  Va,  B2ft) 
EJMMONS  V.  HAWK  et  al. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  12,  1907.) 

1.  Mortgages— Tbust  Deed— Assignment. 

The  indorsement  or  assignment  of  a  note 
or  other  evidence  of  a  debt  secured  by  trust  deed 
carries  with  it  as  incident  thereto  the  benefit  of 
the  lien  of  such  trust  deed,  unless  excluded  ex- 
pressly or  by  fair  and  reasonable  implication. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Mortgages,  S  620.] 

2.  APPEAIr— RXTUNGB   ON    PLEADINGS— PBEJXT- 
DICB. 

In  a  chancery  cause,  where  a  defendant 
tenders  a  plea  in  writing,  which  is  rejected, 
and  he  is  permitted  to  file  an  answer  setting 
np  the  same  defense,  to  which  plaintiff  enters 
a  |:enerai  replication,  the  defendant  is  not 
prejudiced  by  the  rejection  of  the  said  plea. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  |§  4078,  4079.] 

3.  MoBTGAGES— Trust    Deed— Fobeclosube— 
liiHiTATiONs— Personal  Decree. 

In  a  suit  to  enforce  the  lien  of  a  trust  deed 
securing  a  note  upon  which  the  statute  of  lim- 
itations has  run,  where  the  trust  debtor  Eas 
filed  an  answer  claiming  the  benefit  of  the 
statute  of  limitationa,  it  is  error  to  enter  a  per- 
sonal decree  against  the  maker  of  the  note  for 
the  amount  thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  35.  Mortgages,  H  1604,  1605,  1613.] 

4.  Appeai/— Disposition    of    Cause— Rever- 
sal IN  Pabt. 

In  such  suit,  where  a  personal  decree  has 
been  so  entered,  and  also  further  providing  for 
the  sale  of  the  trust  property  to  pay  the  debt, 
when  it  appears  that  the  plaintiff  was  entitled 
to  a  decree  of  sale,  the  appellate  court  will 
reverse  the  decree  in  so  far  as  it  is  personal 
against  the  defendant  and  affirm  it  as  to  the 
provision  for  the  sale. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  3,  Appeal  and  Error,  %i  4555-4560.] 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Cabell  County. 

Suit  by  Arthur  S.  Emmons  against  Sarah 
B.  Hawk  and  others.  From  a  decree  in  fa- 
vor of  plaintiff,  defendants  appeal.  Reversed' 
in  part. 

Slmms  &  Enslow,  for  appellants.  Camp- 
bell, Heffley  &  Davis,  for  appellee. 

McWHORTER,  J.  Arthur  S.  Emmons  fil- 
ed his  bill  in  equity  in  the  circuit  court  of 
Cabell  county  against  Sarah  E.  Hawk,  S.  A. 
Hawk,  the  National  Mutual  Building  &  Loan 
Association,  a  corporation,  George  F.  Peet, 
trustee,  and  C.  R.  Wyatt,  trustee,  for  the 
purpose  of  enforcing  the  lien  of  a  deed  of 
trust  made  by  said  Sarah  E.  Hawk  and  Sam- 
uel A.  Hawk,  her  husband,  to  C.  R.  Wyatt, 
trustee,  on  the  17th  day  of  May,  1894,  con- 
veying a  certain  property  on  Sixth  avenue, 
in  the  city  of  Huntington,  45x200  feet,  being 
a  part  of  block  No.  145,  to  secure  to  C.  D. 
Emmons  two  promissory  negotiable  notes — 
one  for  the  sum  of  $291.95,  bearing  date  on 
the  said  17th  day  of  May,  1894;  the  other 
for  11,000,  dated  the  17th  day  of  April, 
1893,  payable  in  15  months  from  date,  with 
Interest  at  the  First  National  Bank  of  Hunt- 
ington— the  last  note  mentioned  only  re- 
maining unpaid.    The  bill  alleges  that  the 
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said  $1,000  note  at  15  months  was  indorsed 
by  the  said  0.  D.  Emmons  to  the  order  of  D. 
W.  Emmons,  who  is  since  deceased;  that 
since  the  death  of  D.  W.  Emmons  the  same 
has  been  indorsed  to  the  order  of  Arthur  S. 
Emmons  by  Mary  J.  Emmons,  administratrix 
of  D.  W.  Emmons,  deceased,  and  that  Arthur 
S.  Summons  now  owns  the  said  note  of  $1,000 ; 
that  said  note  was  long  since  due,  Just,  and 
unpaid;  that  the  said  Sarah  E.  Hawk  and 
S.  A.  Hawk  had,  on  the  14th  day  of  May, 
1894,  executed  another  deed  of  trust  upon  the 
same  proi)erty  to  secure  a  loan,  being  an  ad- 
vance of  20  shares  of  stock  in  the  said  Na- 
tional Mutual  Building  &  Loan  Association, 
which  trust  deed  was  the  first  lien  on  said 
property,  but  plaintiff  was  unable  to  state 
the  exact  amount  due  the  said  association  on 
said  loan— and  prayed  that  the  terms  of  the 
trust  deed  held  by  C.  D.  Emmons  be  enforced, 
and  that  the  property  be  sold  to  pay  the  said 
note  of  $1,000,  with  Interest  and  costs  of  the 
suit,  and  for  general  relief. 

Sarah  .B.  Hawk  and  S.  A.  Hawk  filed  their 
demurrer  to  said  bill,  and  for  special  grounds 
thereof  say  that  said  bill  shows  upon  its 
face  that  the  suit  was  not  brought  within  10 
years  next  ensuing  after  the  maturity  of  said 
note,  and  that  the  same  was  barred  by  the 
statute  of  limitations,  and  that  said  bill 
shows  upon  its  face  that  the  trust  deed  secur- 
ing said  note  was  never  assigned  to  plaintiff, 
Arthur  S.  Emmons,  but  was  held  by  G.  D. 
Emmons,  who  was  not  a  party  to  this  suit, 
and  that  plaintiff  had  no  right  to  have  the 
same  enforced.  Defendants  also  filed  a  plea 
in  bar  to  plaintiff's  bill  by  leave  of  the  court, 
the  plaintiff  objecting  to  the  legal  sufficiency 
of  the  same,  which  objection  being  argued, 
the  court  held  that  the  plea  was  not  sufficient 
In  law,  and  rejected  the  plea.  The  plea  ten- 
dered was  to  the  effect  that  the  demand  of 
plaintiff  was  stale  and  the  collection  of  the 
debt  barred  by  the  statute  of  limitations, 
more  than  10  years  having  elapsed  since  the 
right  to  enforce  the  lien  sought  to  be  en- 
forced by  the  plaintiff  accrued  to  the  party 
holding  said  note,  and  that  the  plaintiff  and 
those  under  whom  he  claimed  were  by  their 
laches  estopped,  from  enforcing  the  said 
Hen  against  defendant's  property,  .because 
the  defendant  Sarah  E.  Hawk,  as  surety  for 
her  husband,  executed  the  note  and  secured 
the  same  by  a  lien  upon  her  said  property, 
which  note  was  thereafter  by  the  payee  there- 
of indorsed  to  D.  W.  Emmons,  now  deceased ; 
that  the  note  became  payable  and  the  rights 
thereunder  accruing  to  D.  W.  Emmons  more 
than  10  years  before  the  Issuing  of  summons 
In  this  suit  to  enforce  said  trust  lien;  that 
said  S.  .A.  Hawk  agreed  with  and  through 
the  said  D.  W.  Emmons  for  the  payment  of 
said  note,  said  D.  W.  Emmons  agreeing  to 
discharge  the  said  note  in  consideration  of 
the  fact  that  the  said  S.  A  Hawk  would  not 
at  that  time  require  the  Fitzgerald  Patent  Pre- 
pared Plaster  Company,  of  which  the  said  D. 
W.  Emmons,  then  in  life,  was  a  stockholder 


and  director,  to  pay  to  the  said  S.  A.  Hawk  a 
certain  amount  of  money  then  due  the  said  S 
A.  Hawk  from  said  plaster  company,  said 
Hawk  to  permit  the  same  to  remain  unpaid, 
and  the  Md  D.  W.  Emmons,  who  was  a 
large  stockholder  and  creditor  thereof,  to  ap- 
ply the  assets  and  proceeds  of  the  business  of 
said  company  to  the  payment  of  his  debts; 
that  in  consideration  of  said  agreement  said 
Emmons  agreed  that  he  would  surrender  said 
note  held  by  him  and  cancel  and  release  the 
said  lien  on  defendant's  property ;  that  said 
agreement  and  understanding  between  Hawk 
and  D.  W.  Emmons  was  after  the  note  be- 
came due  and  payable  and  more  than  10 
years  before  the  bringing  of  this  suit;  that 
the  facts  connected  with  and  growing  out  of 
the  said  agreement,  by  which  the  said  note 
was  agreed  to  be  paid  and  the  lien  released, 
were  known  only  to  the  said  .S.  A.  Hawk 
and  D.  W.  Emmons;  that  defendant  could 
not  prove  the  facts  by  any  one  except  by  her 
Joint  debtor  on  the  said  note,  S.  A.  Hawk, 
her  husband,  who  could  not  testify  as  to  the 
understanding  and  agreement  between  him- 
self and  the  said  D.  W.  Emmons,  since  de- 
ceased; that  through  the  delay  of  the  said 
D.  W.  Emmons  in  bringing  this  suit  the  con- 
ditions of  the  parties  had  been  changed,  and 
defendant  could  not  show  by  parol  testimony 
of  S.  A.  Hawk — ^the  only  evidence  In  the  mat- 
ter— the  true  facts  and  circumstances  con- 
nected with  the  settlement  and  agreement  of 
release  made  by  said  Samuel  A.  Hawk  and 
D.  W.  Emmons,  now  deceased;  that  said  de- 
lay of  over  10  years  In  bringing  said  suit 
until  after  the  death  of  D.  W.  Emmons  was 
such  laches  as  prevented  the  defendant  es- 
tablishing her  rights  In  said  suit  and  barred 
the  plaintiff  of  all  relief,  all  of  which  things 
defendant  averred  and  pleaded  in  bar  of 
plaintiffs  bill  of  complaint,  and  prayed  Judg- 
ment, etc. 

The  defendants  Sarah  E.  Hawk  and  Sam- 
uel A.  Hawk  then  tendered  their  answers, 
setting  up  the  same  defense  set  out  in  the 
special  plea  aforesaid,  to  which  answers  gen- 
eral replications  were  made.  The  depositions 
of  defendants  Sarah  E.  Hawk  and  S.  A. 
Hawk  were  taken  and  filed  in  the  case,  which 
depositions  were  excepted  to  by  the  plaintiff, 
and  the  exceptions  indorsed  thereon  in  vrrit- 
Ing..  Also  the  deposition  of  C.  D.  Emmons 
was  taken  and  filed  In  the  cause  in  behalf 
of  the  plaintiff,  which  deposition  was  also  ex- 
cepted to  by  the  defendants.  The  cause  was 
brought  on  to  be  heard  on  the  12th  day  of 
May,  1906,  when  the  court  sustained  the  ex- 
ceptions taken  to  the  whole  of  the  evidence 
of  Sarah  E.  Hawk,  as  well  as  the  exceptions 
to  the  depositions  of  S.  A.  Hawk  in  the  par- 
ticulars excepted  to  and  pointed  out,  and  the. 
exception  to  the  deposition  of  C.  D.  Emmons 
was  overruled.  The  court  then  rendered  a 
personal  decree  against  S.  A.  Hawk  and  Sa«> 
rah  E.  Hawk  for  the  sum  of  $1,786,  with  in- 
terest thereon  from  date  of  decree,  and  the 
costs  of  suit,  and  decreed  that  the  debt  or 
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$1 J86  was  secured  by  deed  of  trust  upon  fbe 
said  lot  on  Sixth  avenne,  45x200  feet,  in  the 
city  of  Huntington,  and  constituted  a  valid 
lien  upon  said  real  estate  second  in  priority 
to  a  decree  rendered  the  day  before  in  the 
case  of  Sarah  E.  Hawk  against  the  said 
building  and  loan  association,  in  favor  of 
said  association,  for  the  sum  of  $1,646.46, 
with  interest  from  the  11th  day  of  May, 
1906,  and  further  decreed  that,  unless  said 
defendants  should  pay  to  the  plaintiff  the 
said  sum  of  $1,786,  with  interest  and  costs, 
within  30  days  from  the  rising  of  the  court, 
that  the  said  property  should  be  sold  by  a 
special  commissioner  appointed  for  that  pur- 
pose, to  pay  the  same  on  the  terms  provided 
by  said  decree,  being  one-third  of  the  pur- 
chase money  In  cash  on  day  of  sale  and  the 
residue  in  two  equal  payments  at  9  and  18 
months,  with  interest. 

Defendants  assign  as  error  the  overruling 
of  their  demurrer  to  plaintiff's  bill.  It  is 
true  the  statute  of  limitations  may  be  taken 
advantage  of  by  demurrer  in  an  action  to 
enforce  a  contract  If  this  were  an  action 
against  the  makers  of  the  note  for  judgment 
for  the  amount  thereof,  a  demurrer  would  lie 
because  of  the  statute  of  limitations,  and  the 
authorities  cited  by  appellants  would  be  ap- 
plicable; but  the  object  of  the  suit  here  is, 
not  to  collect  the  amount  of  the  note  against 
the  makers,  but  simply  to  enforce  the  lien 
created  by  the  deed  of  trust  In  Oriss  v. 
Criss,  28  W.  Va.  388,  Syl.  point  1,  it  is  held: 
•The  statute  of  limitations  to  a  suit  to  en- 
force a  debt  bars  the  remedy,  but  does  not  ex- 
tinguish the  debt ;  and  therefore,  if  the  debt 
be  secured  by  a  deed  of  trust,  though  the  ac- 
tion for  its  recovery  be  barred,  the  enforce- 
ment of  the  lien  by  deed  of  trust  is  not  affect- 
ed by  any  lapse  of  time  short  of  a  period 
sufficient  to  raise  a  presumption  of  payment" 
See,  also,  C5amden  v.  Alkire,  24  W.  Va.  674, 
where  it  is  held:  "The  fact  that  the  debt 
secured  by  the  deed  is  barred  by  the  statute 
of  limitations  does  not  as  a  general  rule  ex- 
tinguish the  security  or  prevent  the  enforce- 
ment of  the  lien  by  suit"  And  in  Pitzer  v. 
Bums,  7  W.  Va.  63:  "In  a  suit  in  equity 
to  enforce  a  deed  of  trust  given  upon  land 
to  secure  the  payment  of  money,  the  fact  that 
the  grantor  remained  in  possession  of  the 
land  for  17  years  after  the  right  to  sell  the 
property  to  pay  the  debt  accrued  does  not 
operate  a  bar  to  the  suit"  See,  also,  Hanna 
V.  Wilson,  3  Grat  (Va.)  243,  46  Am.  Dec. 
190;  Ross  V.  Norvell,  1  Wash.  14,  1  Am.  Dec. 
422;  CJoles  v.  Withers,  33  Grat  (Va.)  187; 
Smith  V.  Railroad  C5o.,  33  Grat  (Va.)  617; 
Elkins  V.  Edwards,  8  Ga.  325;  Thayer  v. 
Mann,  19  Pick.  (Mass.)  585;  Pratt  v.  Hug- 
gins,  29  Barb.  (N.  Y.)  277;  Borst  v.  CJorey, 
15  N.  T.  505 ;  Belknap  v.  Gleason,  11  Conn. 
160,  27  Am.  Dec  721;  Miller  v.  Trustees  of 
Jefferson  Ck>llege,  5  Smedes  &  M.  (Miss.) 
661;  Trotter  v.  Brwin,  27  Miss.  772;  Nevitt 
T.  Bacon,  32  Miss.  212,  66  Am.  Dec.  609; 
Joy  T.  Adams,  26  Me.  330;  Wisweil  v.  Bax- 


ter, 20  Wis.  718;    Gookes  y.  Gulbertson,  9 
Nev.  199. 

It  is  further  contended  by  appellants  as 
ground  of  demurrer  that  the  bill  fails  to  al- 
lege that  the  deed  of  trust  was  assigned  to 
the  plaintiff.  In  Thomas  v.  Linn,  40  W.  Va. 
122,  20  S.  B.  878,  it  is  held:  "The  assign- 
ment of  a  bond  or  note  secured  by  deed  of 
trust  carries  with  it  as  an  incident  of  such 
assignment,  the  benefit  of  the  lien  of  the 
deed  of  trust,  unless  excluded  expressly  or  by 
fair  and  reasonable  implication."  It  was  not 
necessary  that  it  should  show  the  assign- 
ment of  the  deed  of  trust,  nor  was  an  as- 
signment thereof  necessary.  The  assignment 
or  indorsement  of  the  note  carried  with  it 
to  the  indorsee  or  assignee  the  benefit  of 
the  trust  lien.  The  demurrer  was  properly 
overruled.  The  matters  set  up  in  defense 
by  the  demurrer,  the  plea,  and  the  answers 
of  the  defendants  are  ail  of  the  same  char- 
acter. The  defendants,  making  the  same 
defense  in  their  answers  as  in  the  plea,  were 
not  prejudiced  by  the  rejection  of  the  plea. 

The  defendants  rely  principally  upon  the 
question  of  laches,  and  the  only  transaction 
upon  which  they  base  their  defense  was  that 
alleged  to  have  been  between  S.  A.  Hawk 
and  C.  D.  Emmons,  and  acquiesced  in  by 
D.  W.  Emmons,  who  is  since  deceased,  and 
aver  in  their  plea,  apd  answers  as  well,  that 
said  transaction  could  only  be  proved  by  S. 
A.  Hawk  since  the  death  of  D.  W.  Emmons. 
Defendants  contend  that  D.  W.  Emmons  was 
guilty  of  laches  in  not  demanding  the  pay- 
ment of  the  note  in  his  lifetime,  and  that 
the  plaintiff,  taking  said  note  barred  by  the 
statute  of  limitations,  had  no  greater  right 
under  the  same  than  D.  W.  Emmons  had, 
and  that  the  changed  conditions  and  delay 
is  a  bar  and  discharge  of  all  liability  upon 
the  defendants  and  of  the  property  involved 
to  the  payment  of  the  same.  S.  A.  Hawk 
in  his  testimony  says  be  had  charge  of  the 
business  of  the  Fitzgerald  Patent  Prepared 
Plaster  Company  from  April,  1893,  to  March, 
1897;  that  at  the  time  he  left  the  company 
it  was  indebted  to  him  in  the  sum  of  $1.- 
400,  which  under  the  agreement  with  0.  D. 
Emmons,  "acquiesced  in  by  D.  W.  Emmons, 
was  to  be  applied  on  the  note  in  question" 
(the  $1,000  note  secured  by  said  deed  of 
trust).  That  portion  of  his  evidence,  "ac- 
quiesced in  by  D.  W.  Emmons,"  was  prop- 
erly ruled  out;  the  same  relating  to  a  trans- 
action between  himself  and  the  deceased 
Emmons.  In  a  letter  addressed  by  S.  A. 
Hawk  to  C.  D.  Emmons,  dated  March  10, 
1904,  he  says:  "Referring  to  your  letter  of 
March  8,  19(M,  I  fear  I  did  not  make  myself 
sufficiently  clear.  You  know  you  or  your 
father  holds  a  mortgage  on  our  Sixth  avenue 
property,  and  in  view  of  settlement  I  wish 
to  ascertain  what  credit  your  father  and 
yourself  would  allow  me  on  settlement.  I 
am  not  asking  that  your  father  and  your- 
self settle  the  claim  I  hold  against  the  stock- 
holders of  the  plaster  company,    I  do  think. 
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however,  yon  should  allow  me  your  pro  rata 
on  the  settlement  Would  It  be  fair  and  just 
that,  imder  the  conditions,  you  would  collect 
from  me  for  the  full  mortgage,  with  interest, 
and  give  me  no  credit  for  a  claim  against 
the  company  that  you  both  are  Interested  in, 
and  hold  bUxAI  As  I  stated  above,  I  do  not 
ask  you  to  settle  the  claim  I  hold  against 
the  company ;  but  I  do  ask  that  you  give  me 
your  pro  rata  share  of  the  claim  on  settle- 
ment Let  me  hear  from  you."  It  does  not 
appear  from  this  letter  that  Hawk  was  at 
that  time  claiming  that  the  note  had  been 
paid  or  was  to  be  paid  out  of  the  amount  due 
him  from  the  plaster  company;  but  he  was 
shnply  claiming  tliat  Bnmions  and  his  fath- 
er should  allow  him  on  account  of  the  note 
their  pro  rata,  supposably  the  amount  coming 
to  them  as  stockholders  In  said  comi)any  on 
a  settlement  of  the  affairs  of  the  company. 
It  would  seem  that,  if  Hawk  at  that  time 
claimed  the  note  was  paid  or  was  to  be 
paid  out  of  what  the  company  owed  him  on 
his  salary,  he  would  have  contended  that 
the  same  should  be  so  applied.  While  he 
states  In  his  deposition  that  it  was  to  be  so 
applied  under  the  agreement,  he  makes  no 
such  claim  In  the  letter,  which  was  written 
before  the  Institution  of  his  suit  No  such 
time  had  elapsed  after  the  note  became  due 
as  would,  under  the  ajathorities,  raise  the 
presumption  of  the  payment  of  said  note. 
Only  a  little  over  11  years  elapsed  before 
the  bringing  of  the  suit,  when  ordinarily 
the  presumption  will  not  be  raised  short  of 
20  years.  In  Cranmer  v.  McSwords,  24  W. 
Va.  694,  one  of  the  cases  relied  upon  by  the 
appellants.  Judge  Snyder  in  writing  the  opin- 
ion of  the  court,  refers  to  the  case  of  Harri- 
son V.  Gibson,  23  Grat  (Va.)  212,  where  the 
court  refused  relief  after  the*  lapse  of  14 
years  from  the  time  the  cause  of  action  arose. 
Judge  Snyder  says:  "Even  in  this  case  the 
court  did  not  rely  wholly  on  these  circum- 
stances and  the  lapse  of  time,  for  it  pro- 
ceeds to  show  that  the  facts  which  did  appear 
weighed  in  favor  of  the  presumption  that  no 
breach  of  trust  had  been  committed.  This 
is  the  only  case  I  have  found  where  relief 
was  denied  within  less  than  16  years  after 
the  cause  of  action  arose." 

The  third  assignment  is  that  the  court 
erred  in  entering  Judgment  for  the  entire 
debt  against  Sarah  E.  Hawk  and  Samuel  A. 
Hawk;  the  statute  of  limitations  being  relied 
upon  by  both  of  said  defendants  both  by  de- 
murrer and  answer.  There  is  no  prayer  for 
any  such  decree;  but  the  suit  is  merely  for 
the  purpose  of  subjecting  the  property  to  sale 
for  the  payment  of  the  debt  or  the  enforce- 
ment of  the  trust  Hen.  It  is  admitted  by 
appellee  that  the  defendants  were  freed 
from  personal  liability  by  the  statute  of 
limitations,  although  the  property  remains 
bound  under  the  deed  of  trust,  and  he  says: 
"If  this  decree,  taken  by  its  four  corners, 
is  to  be  construed  as  a  personal  one,  it  was 
made  so  by  inadvertence  on  the  part  of  the 


draftsman,  and  to  cure  the  decree  of  this 
error,  Arthur  S.  Emmons,  the  plaintiff  be- 
low, tenders  a  release  of  the  defendants  from 
personal  liability  for  the  principal  and  in- 
terest, but  not  of  the  costs" — ^which  release, 
duly  signed,  under  seal,  and  acknowledged, 
was  filed  with  appellee's  brief.  The  suit 
was  not  based  upon  the  promise  to  pay  the 
note,  but  was  only  to  enforce  the  lien  creat- 
ed by  the  deed  of  trust  The  decree,  so  far 
as  it  is  a  personal  decree  against  the  de- 
fendants, is  erroneous,  and  will  be  reversed 
to  that  extent 

The  fourth  assignment  of  error  is  in  per- 
mitting C.  D.  Emmons,  a  distributee  of  D. 
W.  Emmons  and  a  party  In  interest,  to  testify 
in  regard  to  the  facts  of  the  case  within  his 
knowledge,  and  especially  as  to  the  original 
agreement,  and  because  by  order  of  the  court 
the  evidence  of  Sarah  B.  Hawk  and  Samuel 
A.  Hawk  had  been  stricken  out  The  witness,' 
G.  D.  Emmons,  only  testified  in  relation  to 
the  claim  of  the  defendants  that  he  had 
agreed  that  the  note  should  be  paid  out  of 
the  salary  due  to  S.  A.  Hawk  from  the  plaster 
company,  but  gave  no  evidence  touching  the 
acquiescence  or  nonacquiescence  of  D.  W. 
Emmons  to  that  agreement  claimed  to  have 
been  made  between  said  O.  D.  Emmons  and 
S.  A.  Hawk.  S.  A.  Hawk  had  testified  that 
C.  D.  Emmons  had  made  this  agreement  with 
him.  In  which  agreement  D.  W.  Emmons 
had  acquiesced.  The  testimony  of  S.  A. 
Hawk  was  not  stricken  out  so  far  as  it 
referred  to  the  agreement  made  between 
himself  and  O.  D.  Emmons,  but  only  so  far 
as  it  involved  the  communications  with  or 
the  knowledge  and  acquiescence  of  D.  W. 
Emmons.  The  only  testimony  of  C.  D.  Em- 
mons which  was  material  to  the  defendants 
was  his  denial  of  any  such  agreement  being 
made  between  himself  and  S.  A.  Hawlc,  when 
he  was  asked:  "Q.  Mr.  S.  A.  Hawk  In  bis 
deposition  says  that  you  agreed  that  this 
$1,000  note  should  be  paid  out  of  his  salary 
as  general  manager  of  a  certain  plaJ^ter 
manufacturing  company.  State  what  you 
know  on  that  subject  A.  There  was  no 
agreement  of  that  kind."  The  fourth  as- 
signment is  not  well  taken. 

The  fifth  assignment  is  that  the  court 
erred  in  rendering  the  decree  complained 
of,  because  there  was  no  evidence  to  prove 
the  same;  "the  testimony  of  0.  D.  Emmons  not 
in  any  manner  refuting  the  affirmative  facts 
set  up  in  the  answers  of  the  defendants." 
There  was  a  general  replication  to  the  an- 
swers of  the  defendants,  and  no  valid  evi- 
dence to  sustain  such  answers.  The  testi- 
mony of  Sarah  R.  Hawk  refers  to  what 
took  place  between  her  and  H.  E.  Hereford, 
president  of  the  plaster  company,  In  relation 
to  making  the  note  and  deed  of  trust,  and 
detailing  what  Hereford  had  said  in  relation 
to  what  D.  W.  Emmons  and  C.  D.  Emmons 
had  agreed  that  the  salary  of  Mr.  Hawk 
should  pay  the  last  note — ^purely  hearsay 
evidence — and  the  fact  that  D.  W.  Emmons 
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or  C.  I>.  Ebnmons  had  never  asked  her  to 
pay  the  notes.  Her  testimony  was  very  prop- 
erly ruled  out— part  of  It  as  being  hearsay ; 
and  the  part  which  referred  to  tlie  action 
of  D.  W.  ESmmons,  and  so  much  of  the 
testimony  of  the  defendant  8.  Ai  Hawk  as  re- 
ferred to  the  transaction  with  D.  W.  Emmons 
or  what  he  said  in  relation  to  it.  was  also 
properly  ruled  out.  So  that  the  affirmative 
matter,  spoken  of  as  contained  in  the  answers 
of  the  defendants,  was  wholly  without  evi- 
dence to  sustain  it  The  decree  for  the  en- 
forcement of  the  deed  of  trust  is  based  upon 
the  note  and  deed  of  trust  held  by  the  plain- 
tiff, which  is  the  highest  type  of  evidence. 
The  lien  of  the  trust  deed  Is  a  matter  of 
record,  and  is  shown  to  be  a  valid,  subsist- 
ing lien  against  the  property  named  in  the 
deed  of  trust,  in  the  abstoce  of  proof  of 
payment;  and  the  facts  and  circumstances  set 
up  as  defense  not  being  sufficient  to  raise 
the  presumption  of  pa3rment,  and  payment 
not  having  been  proven,  the  plaintiff  was 
entitled  to  his  decree  of  sale  to  satisfy  said 
lien,  and,  being  so  entitled,  that  part  of 
the  decree  must  be  affirmed. 

The  decree  entered  in  the  cause  will  be 
modified,  by  reversing  so  much  of  the  decree 
as  is  personal  against  the  defendants,  and 
in  other  respects  affirmed.  The  appellants, 
being  the  parties  substantially  prevailing 
here,  are  entitled  to  costs  of  their  appeaL 
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OHADISTBR  v.  BALTIMORE  &  0.  R.  CO. 

(Bupreme  Court  of  Appeals  of  West  Virginia. 
Nov.  12,   1907.) 

1«  APPEAIr-RxCOBD  —  BlIX  OF  EIXCEFTIONS — 
SUTFICIENCT. 

A  bill  of  exceptions,  otherwise  sufficient, 
wliicb  of  itself  and  of  its  own  matter  and  char- 
acter identifies  itself  as  the  bill  mentioned  in 
tlie  order  of  the  court  certifying  its  execution, 
although  the  letters  of  identification  referred  to 
in  the  order  are  omitted  from  the  transcript,  is 
sufficient  to  make  it  a  part  of  the  record. 

2.   SaMX—RBVIBW  — SiTTTICIBNOT  OT  BKCEP- 
TIONB. 

In  an  action  at  law,  if  it  appears  in  the 
orders  or  judgment  of  the  court,  or  in  any  other 
proper  manner  bv  the  record,  that  a  motion  to 
set  aside  the  verdict  and  award  a  new  trial  has 
been  made,  overruled,  and  exception  taken,  it 
is  not  essential  that  there  be  other  objection 
to  such  ruling  of  the  court  in  order  to  entitle 
the  defendant  to  review  thereof  by  the  appellate 
court. 

8.  TBIAIi— iNSTBUOnONS. 

An  instruction  to  the  jury,  where  there  is 
no  appreciable  evidence  to  support  it,  is  im- 
proper, and  should  not  be  given. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  46,  Trial,  H  596^12.1 

4.  AppbaI/— Review— Pbejudigiai.  Ebbob. 

Where  the  party  objecting  may  have  been 
prejudiced  by  such  instruction,  the  giving  of  it 
constitutes  reversible  error. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  8  4220.] 

(Syllabus  by  the  Court) 


Error  from  Circuit  Court,  Harrison  County. 

Action  by  Joseph  Chadiste*-  against  the 
Baltimore  &,  Ohio  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed,  and  new  trial  granted. 

Jolm  Bassel,  for  plaintiff  in  error.  Millard 
F.  Snider  and  F.  G.  Vigor,  for  defendant  in 
error. 

MILLE2R,  P.  Three  horses  of  a  team  of 
six,  in  charge  of  three  teamsters,  were  killed 
by  a  passenger  locomotive  of  defendant  west- 
ward bound  from  Grafton,  at  a  public  cross- 
ing called  ''Despard  Mine  Crossing,"  in  Har- 
rison county,  August  30,  1904.  Just  a  few 
moments  before,  at  another  crossing  west  of 
the  Despard  Crossing,  these  teamsters  were 
warned  by  a  watchman  of  their  danger  from 
the  passenger  train  then  about  due.  After 
making  the  first  crossing,  a  west-bound  freight 
train  was  noticed,  but  mistaken  by  the  team- 
sters for  the  train  against  which  they  had 
Just  been  warned.  The  declaration,  with 
bill  of  particulars  filed,  would  render  the  de- 
fendant liable  for  alleged  breach  of  duty  in 
three  particulars,  namely:  For  failure  to 
blow  the  whistle  or  ring  the  bell,  so  as  to 
give  timely  warning  of  the  approaching  train; 
failure  to  stop  the  train  before  reaching  the 
crossing,  when  in  sight  of  the  horses  upon 
the  crossing;  and  failure  to  maintain  a  sign- 
board at  the  crossing  with  the  usual  warning. 
The  evidence  was  conflicting  on  the  first 
^ound,  and  the  instructions  and  rulings  of 
the  court  below  relating  thereto  it  Is  con- 
ceded were  fairly  and  properly  presented. 
There  was  little  or  no  effort  made  to  estab- 
lish the  last  ground,  and  the  point  was  not 
relied  on  below  and  is  not  here.  The  con- 
troversy here  relates  to  the  second.  Upon 
the  trial  there  was  a  verdict  and  judgment 
for  the  plaintiff  for  $760. 

The  only  error  relied  on  by  the  plaintiff 
in  error  Is  the  giving  of  the  following  in- 
struction at  the  instance  of  the  plaintiff  be- 
low: "If  the  Jury  believe  from  the  evidence 
that  the  plaintUTs  horses  were  injured  by 
the  defendant's  engine  while  the  horses  were 
on  a  public  road  crossing,  and  that  the  per- 
sons in  charge  of  the  engine  could  have  seen 
the  horses  on  the  track,  or  in  dangerous 
proximity  thereto,  in  time  to  have  stopped 
the  engine  and  prevented  the  injury,  and  did 
not  see  them,  or,  seeing  them  in  time  to  have 
avoided  the  injury  did  not  do  so,  this  would 
be  negligence  for  which  the  company  would 
be  liable,  unless  the  plaintiff  through  his 
teamsters,  was  himself  guilty  of  negligence 
which  contributed  to  the  injury  of  which  he 
complains."  The  defendant  In  error  would 
preclude  us  from  considering  this  Instruction 
upon  two  grounds:  First,  that  the  transcript 
of  the  evidence,  as  contained  in  the  bill  of 
exceptions.  Is  not  identified  by  the  letters 
"C.  W.  L.,"  called  for  In  the  order  of  the 
Judge;    second,   that   by  not  objecting  and 
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excepting  to  the  entry  of  judgment  upon  the 
verdict,  and  preserving  the  same  on  the  rec- 
ord by  proper  bill  of  exceptions,  all  prior 
errors  were  waived.  We  must  dispose  of 
this  preliminary  question;  for,  unless  we  are 
permitted  to  look  into  the  record  of  the 
evidence,  if  any,  upon  which  the  instruction 
was  founded  or  if  the  plaintiff  has  waived 
the  error,  as  claimed,  we  are  precluded  from 
further  consideration  thereof. 

The  order  of  the  court  making  up  the  bill 
of  exceptions,  properly  styled  in  the  case, 
was  entered  May  19,  1906,  and  recites  that 
the  defendant  that  day  presented  a  transcript 
of  **the  evidence  adduced  upon  the  trial  of 
said  action  by  both  the  plaintiff  and  the  de- 
fendant which  transcript  for  the  purpose  of 
identification  is  marked  with  the  letters  'C. 
W.  Ir.,'  being  all  the  evidence  offered  therein 
by  both  parties,  together  with  true  copies 
of  the  instructions  given  at  the  instance  of 
both  plaintiff  and  defendant,  together  with 
the  exceptions  of  the  defendant  to  the  rulings 
of  the  court  upon  said  trial  and  upon  the 
motion  for  a  new  trial,  making  up  the  com- 
plete bill  of  exceptions  tendered  by  the  de- 
fendant," and  the  same  was  on  the  same  day 
signed,  sealed  and  made  a  part  of  the  record. 
While  the  letters  of  Identification  "0.  W. 
li.,"  are  not  copied  into  the  transcript,  the 
bill  of  exceptions  as  printed  is  styled  in  the 
case;  it  contains  various  rulings  of  the  court 
upon  the  trial  with  the  instructions  referred 
to  in  the  order,  and  in  every  other  way  an- 
swers the  description  in  the  order;  and  it 
is  certified  by  the  Judge  of  the  court  under 
seal  on  the  date  of  the  order,  which  certifi- 
cate also  shows  that  the  defendant  moved 
the  court  to  set  aside  the  verdict  and  grant  it 
a  new  trial  and  excepted  to  the  ruling  of 
the  court  thereon.  The  clerk  also  certifies 
that  the  transcript  is  a  true  copy  of  all  the 
proceedings  had,  ''as  fully  appears  from  the 
records  in  this  office."  The  bill  of  excep- 
tions, therefore,  "of  itself  and  of  its  own 
matter  and  character  identifies  itself  as  the 
bill  mentioned  in  the  order  of  the  court  or 
the  Judge  certifying  its  execution,'*  and  is 
properly  a  part  of  the  record.  Bank  v.  Wet- 
zel, 58  W.  Va.  1,  50  S.  B.  886,  70  L.  R-  A. 
305;  Schwarzchild  &  Sulzberger  Co.  v.  Rail- 
road Ck).,  59  W.  Va.  649,  652,  53  S.  B.  785; 
Parr  v.  Currence,  58  W.  Va.  523, 52  S.  B.  496; 
Dudley  v.  Barrett,  58  W.  Va.  235,  52  S.  E. 
100;  Tracy's  Adm'x  v.  Coal  Co.,  57  W.  Va. 
587,  50  S.  E.  825;  McKendree  v.  Shelton,  51 
W.  Va.  516,  41  S.  E.  900;  Hughes  v.  Prum, 
41  W.  Va.  445,  23  S.  E.  604.  The  bill  of  ex- 
ceptions is  complete  in  and  of  itself;  net  a 
skeleton  bill  with  reference  to  other  papers. 
No  writ  of  certiorari  has  brought  the  original 
paper  here  to  impeach  the  genuineness  of 
the  transcript,  as  tn  Woods  v.  King,  59  W. 
Va.  418,  53  S.  E.  605,  and  it  would  seem,  also, 
in  Schwarzchild  &  Sulzberger  Co.  v.  Rail- 
road Co.  So  we  conclude  the  bill  of  excep- 
tions lu  the  record  is  the  one  it  purports  to 
be  and  is  properly  a  part  of  the  record. 


As  pertinent  to  the  question  of  waiver  of 
error  by  the  defendant  arguendo,  we  are  cited 
to  Danks  v»  Rodeheaver,  26  W.  Va.  274, 
Core  V.  Marple,  24  W.  Va.  354,  and  State  v. 
Phares,  24  W.  Va.  657.  These  cases  hold 
that  unless  a  motion  is  made  to  set  aside  the 
verdict  and  grant  a  new  trial,  and  that  mo- 
tion overruled  and  an  exception  taken  and 
noted  on  the  record,  the  appellate  court  can- 
not review  the  rulings  of  the  lower  court; 
but  we  are  cited  to  no  authority  that  objec- 
tion and  exception  to  the  entry  of  Judgment 
on  the  verdict  must  also  be  saved  on  the  rec- 
ord, and  we  have  found  no  such  authority. 
In  Congrove  v.  Burdett,  28  W.  Va.  220,  the 
point  was  made  that,  because  on  motion  for 
a  new  trial  no  objection  was  made  or  noted 
on  the  record  to  the  overruling  of  that  mo- 
tion, this  court  could  not  review  the  action 
of  the  court  in  overruling  such  motion. 
Judge  Snyder  in  that  case,  reviewing  Danks 
V.  Rodeheaver  and  State  v.  Phares,  holds 
that  where  a  party  moves  for  a  new  trial, 
and  upon  such  motion  being  overruled  he  ex- 
cepts, it  is  not  essentia]  that  he  also  object 
to  the  action  of  the  court  in  overruling  this 
motion  before  he  can  have  the  ruling  re- 
viewed in  the  appellate  court;  that  if  the 
record  shows  that  a  motion  was  made,  over- 
ruled, and  exception  taken,  this  is  sufficient, 
and  all  that  the  rule  declared  by  this  court 
in  any  of  its  decisions  requires;  and  in  this 
connection  Judge  Snyder  says:  "If  the  fact 
that  such  motion  was  made,  overruled,  and 
excepted  to  appears  in  the  orders  or  Judg- 
ment of  the  court,  or  in  any  other  proper 
manner  by  the  record,  the  appellate  court 
will  review  any  rulings  of  the  inferior  court 
made  during  the  trial  which  are  properly 
saved  and  presented  by  the  record."  We 
hold  that  this  case  Is  clearly  within  the  rule 
of  Congrove  v.  Burdett,  and  that  the  rulings 
of  the  circuit  court  are  properly  before  us  for 
review.  Until  Judgment  the  whole  matter 
remained  in  the  breast  of  the  court,  and  the 
previous  error  could  have  been  corrected.  By 
the  final  Judgment  the  error,  if  any,  was 
carried  into  it,  and  then  became  the  subject 
of  review  here. 

Was  the  instruction  referred  to  well  found- 
ed on  the  evidence?  As  an  abstract  proposi- 
tion of  law  it  is  not  challenged.  It  does  not 
Involve  any  question  of  negligence  of  the  de- 
fendant's agents  to  blow  the  whistle  or  ring 
the  bell,  covered  by  other  instructions,  but 
whether  or  not  the  defendant's  servants  in 
charge  of  the  locomotive  could  have  seen  the 
horses  on  the  track  or  in  such  dangerous 
proximity  to  it,  and  did  not  see  them,  or, 
seeing  them  in  time  to  have  avoided  the  in- 
Jury,  did  not  do  so,  and  thereby  negligently 
caused  the  injury.  The  evidence  on  both 
sides,  including  that  of  the  civil  engineer  who 
made  survey  and  plat  of  the  crossing,  track, 
and  ground  adjoining,  shows  that  the  rail- 
road at  the  Despard  Crossing  and  east  and 
west  of  it  consists  of  the  main  track  on  the 
north  side  and  a  side  track  on  the  south  aide* 
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and  approaches  the  crossiiig  on  a  downward 
grade  from  the  east  by  a  sharp  curve  to  the 
south  through  a  deep  cut  on  the  north  hill* 
aide;  that  when  standing  on  the  main  or 
north  track  the  farthest  distance  eastward  on 
this  traclc  one  can  see  is  about  610  feet,  and* 
because  of  the  cut  through  the  Interyening 
hillside,  the  farther  south  on  the  public  road 
one  should  be  from  the  crossing  the  shorter 
the  vision  eastward  on  the  track.  The  en* 
glneer's  place  on  the  right  side  of  the  engine 
going  west  put  him  on  the  outside  of  the 
curve,  the  cab  and  the  head  of  the  engine 
necessarily  obstructing  his  view  of  the  cross- 
ing in  rounding  the  curve  through  the  cut; 
and,  although  at  his  post  of  duty,  he  testi- 
fies he  did  not  see  the  horses  on  the  track 
until  within  250  to  300  feet  from  the  cross- 
ing. The  evidence  is  that  be  was  running  at 
the  rate  of  35  miles  per  hour;  that,  as  soon 
as  he  saw  the  obstruction,  he  blew  the  whis- 
tle and  applied  the  emergency  brake,  which 
was  all  he  could  do  to  stop  the  train  quickly; 
that  by  reversing  the  engine  the  wheels  are 
liable  to  be  ''skidded"  (that  Is,  caused  to 
slide  on  the  track),  and  the  train  not  brought 
to  a  stop  as  quickly  as  by  the  application  of 
the  brake;  that  at  the  rate  of  speed  of  the 
train  that  day  the  engineer  estimated  the 
train  could  be  stopped  by  the  application  of 
the  brake  In  from  900  to  1,000  feet,  depend- 
ing on  the  locality.  He  estimated  that  he 
stopped  that  day  from  900  to  1,000  feet  be- 
yond the  crossing;  the  fireman  thought  about 
800  feet,  about  1,200  feet  from  where  the 
brake  was  first  applied,  which  be  thought 
was  about  400  feet  from  the  crossing;  the 
baggage  master  was  of  opinion  the  train  was 
stopped  about  100  feet  beyond  the  crossing; 
the  conductor,  about  300  feet;  the  brakeman, 
300  feet;  the  head  teamster,  about  100  feet 
The  fireman,  it  appears,  was  not  looking 
ahead  at  the  particular  moment  his  engine 
entered  the  cut  in  question,  but  was  down 
•hoveling  in  coal,  and  it  does  not  distinctly 
appear  at  what  distance  from  the  crossing, 
if  on  the  lookout,  he  could  have  seen  the 
obstruction  on  the  track;  but  he  testifies  that 
when  the  engineer  blew  the  second  alarm  this 
was  notice  to  him  to  protect  himself  and  the 
passengers,  and  he  then  looked  ahead,  and  it 
must  have  been  about  200  to  250  feet  from 
the  engine  to  the  obstruction. 

The  testimony  of  these  trainmen  was  the 
only  direct  evidence  on  the  subject  covered 
by  the  Instruction.  No  other  witness  was 
called  to  testify  that  a  train  like  the  one  in 
question,  traveling  at  the  rate  of  35  miles  per 
hour,  at  that  particular  point  could  have 
been  stopped  by  the  application  of  any  agency 
provided,  or  which  could  have  been  provided, 
within  less  than  900  to  1,000  feet;  and,  al- 
though It  may  have  been  the  duty  of  the 
fireman  to  be  in  the  cab  and  on  the  watch  at 
the  time,  and,  if  he  had  been,  he  might  have 
seen  the  obstruction  on  the  track  and  given 
the  engineer  earlier  warning,  yet  the  evi- 
dence of  both  parties  is  positive  that  the 


greatest  distance  an  object  on  the  track  could 
be  seen  from  the  crossmg,  with  no  obstruct 
tlon,  was  about  600  feet,  within  which  the 
train  could  not  have  been  stopped  and  the 
danger  avoided.  Besides,  we  may  safely  as- 
sume that,  from  the  place  of  the  fireman  in 
the  cab  on  the  side  next  to  the  deepest  part 
of  the  cut,  with  part  of  the  engine  ahead  of 
him,  his  view  must  have  been  to  some  extent 
obstructed.  A  significant  fact  bearing  on  the 
question  of  contributory  negligence  is  that, 
although  the  head  teamster  testifies  that  he 
left  the  team  some  600  feet  from  the  crossing 
and  went  ahead,  and,  standing  on  the  track, 
motioned  to  the  other  teamsters  to  come 
ahead  yvhen  they  were  from  200  to  250  feet 
from  the  track,  and  that  just  as  the  lead 
horses  placed  their  forefeet  about  the  center 
of  the  track  on  which  the  train  was  running, 
and  within  10  feet  of  where  he  was  standiug, 
he  saw  the  train  coming  out  of  the  cut,  yet 
he  says,  with  this  train  plainly  within  his 
sight  for  610  feet,  he  could  not  get  these 
horses  off  the  track  in  time  to  save  them. 
This  gives  additional  color  to  the  positive 
evidence  of  the  trainmen  that  it  was  physi- 
cally Impossible  to  have  seen  the  obstruction 
or  stopped  the  train  in  time  to  avoid  the  In- 
jury. 

Counsel  concede  there  is  no  direct  evidence 
contravening  the  testimony  of  the  trainmen 
on  the  subject  of  the  instruction,  but  argue 
that  the  discrepancy  between  the  evidence  of 
the  engineer  and  fireman  as  to  the  distance 
of  the  engine  from  the  crossing  when  the 
emergency  brake  was  first  applied,  coupled 
with  the  fact  that  the  jury  were  taken  upon 
the  ground  to  view  the  premises,  may  have 
furnished  some  evidence  upon  which  the 
court  was  justified  in  giving  the  instruction. 
We  do  not  think  this  disparity  in  the  evidence 
of  these  witnesses  is  material.  How  could 
the  witnesses,  under  such  circumstances, 
speak  with  absolute  certainty  regarding  dis- 
tance? Preservation  of  his  own  life  and  the 
lives  of  his  passengers  precludes  the  inference 
of  any  delay  in  the  application  of  the  brake 
by  the  engineer  as  soon  as  he  saw  the  obstruc- 
tion. His  positive  evidence  is  that  he  did, 
and  that  he  did  everything  possible  to  bring 
the  train  to  a  stop  before  reaching  the  cross- 
ing ;  and  we  know  what  was  done,  which  we 
must  say,  from  the  evidence,  was  all  that 
could  have  been  done,  was  unavailing.  How 
could  a  view  of  the  premises  by  the  jury  have 
justified  a  different  conclusion,  or  furnished 
evidential  facts  on  which  to  found  the  in- 
struction? In  Virginia  the  Supreme  Court  of 
Appeals,  in  a  similar  case,  has  recently 
said  that  the  view  by  the  jury  of  the  grounds 
where  the  accident  occurred  did  not  authorize 
them  to  base  their  verdict  on  such  examina- 
tion, or  to  become  silent  witnesses  to  facts 
not  testified  to  in  court  It  did  but  the  better 
enable  them  to  apply  the  testimony  disclosed 
on  the  trial.  Kimball  v.  Friend's  Adm'r,  95 
Va.  125,  27  S.  B.  901,  905.  We  are  aware, 
however,  that  this  court  in  Fox  v.  Railroad 
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Co.,  34  W.  Va.  466,  12  S.  B.  757,  an  action 
for  damages  to  real  estate  by  construction  of 
a  railroad  track  along  a  public  street,  held 
It  was  not  error  to  refuse  an  Instruction  to 
the  Jury  that  they  were  not  to  take  into 
consideration  anything  they  saw  or  any  im- 
pressions received  at  the  view  of  the  prem- 
ises ;  and  In  State  v.  Henry,  51  W.  Va.  283, 
300,  41  S.  E.  439,  a  murder  case,  that  it  was 
not  error  for  the  court  of  its  own  motion, 
after  ordering  a  view  of  the  premises,  to  in- 
struct the  Jury  that  they  should  not  consider 
as  evidence  any  of  the  objects  or  locations 
pointed  out  to  them  upon  the  grounds.  We 
think  our  decisions  properly  propound  the 
law  applicable  to  those  cases.  The  Virginia 
case  is  not  in  conflict  That  case,  as  we  un- 
derstand it,  simply  told  the  Jury  that  as 
Jurors,  after  viewing  the  premises,  they  were 
not  to  become  witnesses  to  facts  not  testified 
to  in  court.  This  would  preclude  Jurors  from 
becoming  witnesses,  for  example,  as  to  the 
question  of  mechanics  involved  here.  Section 
31,  c.  116,  Code  1899  (Code  1906,  §  3731),  fol- 
lowing the  one  providing  for  a  view  by  the 
Jury,  In  plain  terms  inhibits  a  Juror  who 
may  know  anything  relative  to  a  fact  in 
Issue  from  disclosing  It  except  In  open  court. 
He  cannot  become  a  silent  witness  to  facts  not 
testified  to  in  open  court. 

The  proposition  of  plaintiff's  counsel  Is 
that  the  Jury  may  have  disbelieved  the  evi- 
dence of  the  trainmen,  and  that  the  view  of 
the  premises  may  have  furnished  some  slight 
evidence  to  support  the  instruction;  that  if 
there  is  any  evidence  tending  to  prove  the 
facts  supposed  in  an  instruction  the  giving  of 
It  will  not  be  regarded  as  reversible  error, 
for  this  we  are  cited  to  Carrlco  v.  Railway 
Co.,  39  W.  Va.  87,  19  S.  B.  571,  24  L.  R.  A.  60, 
and  Hopkins  v.  Richardson,  9  Grat.  (Va.)  486. 
The  Carrlco  Case  does  so  hold;  but,  in  the 
light  of  other  and  subsequent  decisions,  it 
must  be  interpreted  to  mean  any  appreciable 
evidence.  It  was  so  ruled  In  the  recent  case 
in  this  court  of  Kuykendall  v.  Fisher  (\V.  Va.) 
56  S.  E.  48,  8  L.  R.  A.  (N.  S.)  94,  and  sub- 
stantially In  Parker  v.  Building  &  Loan  As- 
sociation, 55  W.  Va.  134,  46  S.  B.  811,  Park- 
ersburg  Industrial  Oo.  v.  Schultz,  43  W.  Va. 
470,  27  S.  B.  255,  McDonald  v.  Cole,  46  W. 
Va.  186,  32  S.  B.  1033,  and  Bloyd  v.  Pollock, 
27  W.  Va.  75,  139.  In  McDonald  v.  Cole, 
following  Industrial  Co.  v.  Schultz,  the  lan- 
guage used  is  "which  no  evidence  fairly  pre- 
sents" ;  and  these  two  cases,  following  Bloyd 
V.  Pollock,  decided  that  it  is  error  to  give  an 
Instruction  when  the  evidence  on  which  it  is 
based  is  not  appreciable,  or  such  as  to  fair- 
ly present  the  question,  or  when  the  evidence 
Is  so  strongly  against  the  hypothesis  that  the 
court  would  set  aside  the  verdict  based  on 
the  truth  of  such  hypothesis.  A  later  case, 
State  V.  Clifford,  59  W.  Va.  1,  52  S.  B.  981, 
Syl.  14,  modifying  the  expressions  of  the 
prior  cases,  says :  ** Whether  there  is  any  evi- 
dence of  it  is  a  question  for  the  court  In  giv- 
ing or  refusing  instructions.    Whether  there 


is  sufllclent  evidence  of  It  to  sustain  a  ver- 
dict Is  for  the  court  on  a  motion  for  a  new 
trial."  Section  9,  c  181,  Code  1899  (Code 
1906,  S  3979),  enlarges  the  powers  of  this 
court  It  requires  us,  both  upon  the  applica- 
tion for  and  the  hearing  of  a  writ  of  error 
or  supersedeas,  to  consider  the  whole  evi- 
dence, conflicting  or  otherwise,  and,  If  the 
verdict  is  against  the  clear  and  decided  pre- 
ponderance of  the  evidence,  it  may  be  and 
should  be  set  aside.  Johnson  v.  Bums,  39  W. 
Va.  658,  20  S.  E.  686;  State  v.  Zelgler,  40 
W.  Va.  593,  21  S.  B.  763 ;  Yeager  v.  Bluefleld, 
40  W.  Va.  484,  21  S.  E.  752;  Deering  v. 
Coberly,  44  W.  Va.  606,  29  S.  B.  512 ;  Laidley 
V.  Kanawha,  44  W.  Va.  566,  30  S.  B.  109.  As 
we  view  this  case,  there  was  no  evidence  ap- 
preciably tending  to  prove  the  hypothesis  of 
the  instruction,  and  It  was  error  to  give  It 

Was  the  error  in  giving  the  Instruction 
cause  for  reversal?  If  the  plaintiff  in  error 
may  have  been  prejudiced  thereby,  the  au- 
thorities say,  "Yes."  State  v.  Douglass,  28 
W.  Va.  303;  McKelvey  v.  Railway  Co.,  35 
W.  Va.  517,  14  S.  E.  261;  Beard  v.  United 
States,  158  U.  S.  550,  15  Sup.  Ct  962,  39  I* 
Ed.  1086.  How  can  we  say  that  an  erroneous 
Instruction  on  one  of  the  two  material  points 
relied  on,  the  evidence  being  highly  con- 
flicting on  the  other,  may  not  have  prejudiced 
the  defendant?  As  is  said  by  Judge  Poffen- 
barger  in  Kuykendall  v.  Fisher,  supra: 
"Thus  the  evidence  for  the  plaintiff  does  not 
tend  to  sustain  his  side  of  the  issue  In  an 
appreciable  degree,  and  therefore  amounts 
In  law  to  no  evidence.  In  that  state  of  the 
case,  no  Instruction  should  have  been  given 
by  the  court  tending  In  any  degree  to  Impair 
the  weight  of  the  evidence  for  the  defendant 
The  vice  of  the  Instruction  not  based  on  evi- 
dence In  the  case  consists  of  its  tendency  to 
do  that  In  effect  It  tells  the  Jury  there  Is 
evidence,  when  there  Is  none." 

We  therefore  think  the  defendant  company 
entitled  to  a  new  trial. 


(78  8.  C.  502) 
GLOVER    v.    WESTERN    UNION    TELE- 
GRAPH CO. 

(Supreme  Court  of  South  Carolina.     Nov.  28, 
1907.) 

1.  Appeal— Refusal  of  New  Tbial— Review 
—Record. 

Where  the  record  does  not  disclose  the 
grounds  of  a  motion  for  a  new  trial,  an  excep- 
tion to  the  refusal  to  grant  a  new  trial  cannot 
be  considered. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3.  Appeal  and  Error,  §{  2944-2947.] 

2.  Trial  —  iNSTBUCTiONs  —  Chabqes  on  the 
Facts. 

Where,  In  an  action  against  a  telegraph 
company  for  delay  in  the  delivery  of  a  mes- 
sage to  plaintiff  annoancing  the  illness  of  a 
son,  plaintiff,  in  reply  to  the  question,  '*When 
you  opened  the  telegram,  did  that  or  not  cause 
you  mental  pain  and  anguish?"  stated  that  it 
did,  and  counsel  for  the  company  objected,  and 
said  that  the  plaintiff  was  not  suing  for  trans- 
mitting a  message  giying  the  information  which 
caused  anxiety,  a  statement  by  the  court  that 
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fhe  oompany  was  liable  for  failure  to  give 
plaintiff  sufficient  notice  to  i^ut  himself  in  a 
poe>ition  to  minister  to  his  sick  son  was  not 
a  charge  on  the  facta  in  violation  of  the  CJon- 
stitution. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46.  Trial.  §§  439-466.] 

&  Teuboraphs  —  Messages  —  DsLAT  in  De- 
li VEBT—AonaNs— Conduct  OF  TsiAIi. 

Where,  in  an  action  aeainst  a  telegraph 
company  for  delay  in  the  delivery  of  a  mes- 
sage to  plaintiff  announcing  the  illness  of  a 
son,  the  complaint  alleged  that,  when  the  tele- 
gram was  received,  it  was  impossible  for  plain- 
tiff to  reach  his  son  until  late  at  night  on  that 
day,  a  statement  of  the  court  that  the  company 
was  liable  for  failure  to  give  plaintiff  sufficient 
notice  to  put  himself  in  position  to  minister  to 
his  sid[  son  was  within  the  issues. 
4.  Evidence— Res  GESTiS. 

Where,  in  an  action  against  a  telegraph 
company  for  delay  in  the  delivery  of  a  message 
to  plaintiff,  the  proof  showed  that  the  message 
was  delivered  to  a  third  person,  the  statement 
of  the  messenger  bov  at  the  time  of  the  delivery 
as  to  the  contents  of  the  message  was  admissible 
aa  a  part  of  the  res  geste,  though  he  had  no  au- 
thority to  state  the  contents  of  telegrams. 

[1^  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  20,  Evidence,  fS  308,  89a] 

fL  Telegbaphs  —  Messages  —  Delay  in  De- 
livery. 

The  duty  which  a  telegraph  company  owes 
to  the  addressee  of  a  telegram  is  personal,  and 
is  not  fulfilled  until  reasonable  diligence  has 
been  exercised  to  place  it  in  his  hands,  and  such 
duty  is  not  as  a  matter  of  law  fulfilled  by  de- 
livery to  a  third  person  at  the  place  of  the 
business  of  the  addressee  unless  the  third  person 
is  authorized  to  receive  the  message,  and  one 
partner  Is  not  authorized  to  receive  telegrams 
relating  to  private  and  social  matters  of  the 
copartner. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Telegraphs  and  Telephones,  §S  29-32, 
76.] 

6i.  Same— Question  fob  Juby. 

Whether  a  telegraph  company  exercised 
reasonable  diligence  in  attempting  to  place  a 
message  in  the  hands  of  the  addressee  is  for  the 
jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  45,  Telegraphs  and  Telephones,  §  76.] 

7.  Same- Excuse  fob  Delay. 

Where  the  wires  of  a  telegraph  company 
from  Atlanta  to  Augusta  were  not  in  good  work- 
ing order,  due  to  causes  over  which  it  had  no 
control,  a  delay  of  three  or  four  hours  in  trans- 
mitting a  message  from  Atlanta  to  Aiken  through 
the  Augusta  relay  office  was  explained. 

[EJd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
-vol.  45,  Telegraphs  and  Telephones,  §  33.] 

8.  Same  —  Unexplained    Delay  —  Punitive 
Damages. 

Long  unexplained  delay  in  the  delivery  of  a 
telegram  is  sufficient  to  go  to  the  jury  on  the 
question  of  punitive  damages,  in  the  absence  of 
undisputed  evidence  of  effort  to  deliver. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  45,  Telegraphs  and  Telephones,  S  71.] 
a.  Same- Deliyeby  to  Thibd  Pebson  — Ef- 
fect. 

A  telegraph  company  dellveripg  a  message 
to  a  person  not  authorized  by  the  sender  to  re- 
ceive it  is  responsible  for  the  conse9uences  of 
any  delay  by  such  person  in  delivermg  to  the 
addressee. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  45,  Telegraphs  and  Telephones,  S§  32,  33.] 

10.  Same— Exemplaby  Damages. 

In  an  action  against  a  telegraph  company 
for  delay  In  the  delivery  of  a  message  delivered 


to  a  third  person  and  by  him  to  the  addressee* 
evidence  held  to  support  a  finding  of  willful 
breach  of  duty  to  the  addressee,  authorizing 
punitive  damages. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Telegraphs  and  Telephones,  §§  63,  71.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Aiken  County ;  G.  W.  Gage,  Judge. 

Action  by  P.  B.  Glover  against  the  Western 
Union  Telegraph  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af* 
firmed. 

W.  H.  Barrett  and  Davis,  Gunter  &  Gyles, 
for  appellant    Hendersons,   for  respondent. 

JONES,  J.  Plaintiff  brought  this  action  for 
damages,  actual  and  punitive,  for  mental 
angulslx  caused  by  the  failure  of  defendant 
to  promptly  deliver  a  telegram  filed  at  its 
Atlanta  office  on  the  morning  of  March  27, 
1904,  announcing  to  plaintiff  the  critical  ill- 
ness of  his  son  in  Atlanta,  Ga.  Defendant  in 
its  answer  alleged  that  the  telegram  was 
transmitted  to  Allien,  8.  C,  as  speedily  as 
possible  under  the  existing /conditions  that 
day ;  that  the  message  was  delivered  prompt- 
ly at  plaintilTs  place  of  business,  the  Aiken 
Bottling  Works,  and  was  receipted  for  there 
by  the  partner  of  plaintiff,  one  Royal ;  that, 
the  delivery  sheet  being  signed  "P.  B.  Glover." 
defendant's  Aiken  manager  did  not  know  un- 
til some  time  afterwards  that  the  telegram 
had  not  been  actually  received  by  Mr.  Glover 
himself,  as  the  signature  on  the  delivery 
sheet  indicated ;  that  such  delivery  was  prop- 
er and  legal ;  and  that,  if  there  was  any  neg- 
ligence. It  was  on  the  part  of  Royal  in  failing 
to  promptly  deliver  to  Glover  the  said  mes- 
sage. The  trial  resulted  in  a  verdict  and 
judgment  thereon  in  favor  of  plaintiff  In  the 
sum  of  $500,  from  which  defendant  appeals. 

The  message  was  filed  at  defendant's  At- 
lanta office  on  March  27th  between  9 :30  and 
10  o'clock  a.  m.  central  time,  according  to 
testimony  for  plaintiff,  and  at  11  o'clock  a. 
m.  central  time,  according  to  testimony  for 
defendant,  and  was  transmitted  to  Aiken,  S. 
C,  through  the  Augusta  relay  office,  reaching 
Aiken  at  2 -.25  p.  m.  When  the  message  was . 
delivered  to  the  messenger  boy,  he  at  3:10 
the  same  af tAmoon  carried  It  to  the  store  of 
Mr.  Wesley  Royal,  who  receipted  for  it  In 
the  name  of  "P.  B.  Glover."  Royal  delivered 
the  message  to  plaintiff  a  few  minutes  before 
8  o'clock  next  morning,  March  28th.  Plaintiff 
reached  the  bedside  of  his  son  In  the  hospital 
at  Atlanta  that  night  about  9  o'clock.  Plain- 
tiff's son  in  a  few  weeks  recovered  from  his 
illness. 

The  first  exception  is  to  the  refusal  to 
grant  a  new  trial.  The  record  does  not  dis- 
close on  what  ground  the  motion  for  a  new 
trial  was  made,  and  therefore  this  exception 
cannot  be  considered.  Pearlstine  v.  Insurance 
Company,  70  S.  C.  75,  49  S.  E.  4. 

The  second  exception  assigns  error  in  some 
remarks  made  by  the  court  in  the  presence  of 
the  lory  while  ruling  as  to  the  admissibility 
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of  testimony.  During  the  examination  in 
chief  he  was  asked  this  question  by  his  coun- 
sel: "When  you  opened  the  telegram,  did 
that  or  not  cause  you  mental  pain  and 
anguish?  A.  It  certainly  did.  There  are  no 
words  to  express  my  feelings.  Mr.  Barrett: 
We  object  to  that  The  knowledge  that  his 
son  was  sick  caused  him  anxiety,  but  the 
telegram  company  did  not  make  him  sick, 
and  be  is  not  suing  us  for  transmitting  the 
telegram  giving  the  information  which  caused 
him  anxiety.  It  was  Providence  made  him 
sick,  not  the  telegraph  company.  The  CJourt : 
The  telegraph  company  is  liable,  not  for  Mr. 
Glover's  mental  anxiety  over  the  illness  of 
his  son,  but  for  the  failure  of  the  telegraph 
company  to  give  him  sufficient  notice  to  put 
himself  in  a  position  to  minister  to  the  sick 
son,  and  that  is  the  thing  that  caused  him 
the  anxiety,  and  that  Is  the  thing  that  would 
make  the  telegraph  company  liable.  You  can 
direct  your  questions  to  that  point"  It  is 
objected  that  the  court  in  stating  that  "the 
telegraph  company  is  liable"  expressed  an 
opinion  on  the  facts.  This  is  not  a  charge  on 
the  facts  in  violation  of  the  Constitution, 
but  merely  a  remark  made  by  the  court  dur- 
ing the  progress  of  the  trial.  State  v.  March- 
banks,  61  S.  0.  17,  39  S.  B.  187,  and  cases, 
cited;  State  v.  Thrailklll,  71  S.  O.  143,  50  S. 
E.  551 ; '  Tlnsley  v.  Telegraph  Co.,  72  S.  O. 
352,  51  S.  B.  913;  Willis  v.  Telegraph  Co.,  73 
S.  a  379.  53  S.  B.  639.  It  Is  further  objected 
that  the  court  erred  in  stating  that  the  de- 
fendant was  liable  ''for  the  failure  of  the 
telegraph  company  to  give  him  sufficient  no- 
tice to  put  himself  in  a  position  to  minister 
to  the  sick  son";  the  error  being  that  the 
complaint  did  not  allege  that  the  father  could 
have  ministered  to  his  sick  son,  or  that  he 
was  worried  by  not  being  able  to  minister  to 
him.  We  think  the  statement  of  the  Issue  by 
the  court  was  fairly  within  the  meaning  of 
the  allegations  In  the  complaint  "that,  when 
said  telegram  was  received  on  March  28th,  it 
was  impossible  for  this  plaintiff  to  reacti  his 
said  dangerously  ill  son  until  late  on  the 
night  of  March  28th."  The  whole  context 
shows  that  the  court  merely  meant  to  limit 
plaintiff's  proof  to  such  mental  anguish  as 
resulted  from  defendant's  negligence. 

The  third  exception  assigns  error  in  not 
excluding  testimony  of  Wesley  Royal  on  cross- 
examination  as  to  what  the  messenger  boy 
said  to  him  as  to  the  contents  of  the  tele- 
gram. Royal  testified  that,  when  he  asked  the 
messenger  boy  if  the  telegram  was  about  ma- 
chinery, the  boy  said  he  thought  It  was.  It 
Is  contended  that  the  ruling  was  erroneous, 
because  it  was  not  proven  that  the  telegraph 
messenger  had  any  authority  to  state  the  con- 
tents of  a  telegram,  but  that  on  the  con- 
trary, it  was  shown  he  had  no  such  authority, 
and  that  he  is  not  supposed  to  know  the  con- 
tents of  a  telegram.  The  testimony  was  ad- 
missible not  to  show  the  contents  of  a  tele- 
gram by  the  declarations  of  the  messenger 


boy,  but  because  the  declaration  accompanied 
the  act  of  delivery  to  Royal,  and  tended  to 
explain  it  The  messenger  boy  being  author- 
ized to  deliver  the  message,  whether  the 
act  of  delivery  to  Royal  was  proper,  or  negli- 
gent, or  in  willful  disregard  of  duty,  was  a 
litigated  matter,  and  accompanying  declara- 
tions were  admissible  as  a  part  of  the  res 
gestae.  Crawford  v.  Railroad  Co.,  56  S.  C 
U5,  34  S.  B.  80.  The  defendant  requested  the 
court  to  instruct  the  Jury  as  follows :  "Unless 
some  direction  to  the  contrary  be  given  to 
the  telegraph  company,  such  company  is  au- 
thorized to  deliver  at  the  place  of  business  of 
the  sendee  any  telegram  directed  to  him." 
The  Instruction  was  given  with  this  quall!- 
fication:  "But  it  must  be  delivered  to  the 
sendee's  hand  or  to  a  hand  authorized  ex- 
pressly or  Impliedly  to  receive  it  for  the 
sendee."  The  defendant  also  Instructed  the 
court  to  instruct  the  Jury :  "If  you  find  that 
the  plaintiff,  Mr.  Glover,  and  Mr.  Wesley 
Royal,  were  in  partnership  and  had  a  place 
of  business,  and  that  the  telegram  directed  to 
the  plaintiff  was  delivered  to  Mr.  Royal  at 
such  place  of  business,  and  he  receipted  there- 
for in  the  name  of  Mr.  Glover,  this  would  be 
sufficient  to  acquit  the  telegraph  company  of 
any  negligence  as  to  the  delivery."  This  in- 
struction was  also  given  with  the  added 
words:  "If  you  find  Mr.  Royal  was  author- 
ized expressly  or  impliedly  to  receive  the 
same  for  Mr.  Glover." 

The  fourth  and  fifth  exceptions  charge  er- 
ror in  so  modifying  defendant's  requests. 
The  appellant  fails  to  indicate  wherein  the 
action  of  the  circuit  court  was  erroneous  and 
prejudicial,  and  It  is  not  apparent  wherein 
the  error  consists.  The  duty  which  a  tele- 
graph company  owes  to  the  addressee  of  a 
telegram  Is  personal,  and  Is  not  fulfilled  un- 
til reasonable  diligence  has  been  exercised  to 
place  it  in  his  hands,  and  the  Jury  must  say 
whether  such  due  diligence  has  been  exercis- 
ed. Western  Union  Tel.  Co.  v.  Mitchell,  91 
Tex.  454,  44  S.  W.  274,  40  L.  R.  A.  209,  66 
Am.  St  Rep.  911.  This  duty  to  deliver  per- 
sonally is  not  a  matter  of  law  fulfilled  by  a 
delivery  to  a  third  person  at  the  place  of  busi- 
ness of  the  addressee,  unless  such  person  is 
authorized  to  receive  such  message.  Pos- 
sibly, if  the  message  related  to  a  matter  of 
business  within  the  scope  of  a  partnership,  a 
delivery  of  such  a  message  to  a  partner  of 
the  addressee  might  under  certain  circum- 
stances be  regarded  as  the  exercise  of  a  rea- 
sonable diligence;  but  there<  la  no  implica- 
tion that  one  partner  is  authorized  to  open, 
receive,  or  transmit  telegrams  relating  to  pri- 
vate and  social  matters  of  the  other  partner. 
It  would  have  been  error  to  have  given  the 
Instructions  requested,  and  the  modification 
was  proper. 

We  next  consider  whether  there  was  any 
evidence  of  a  willful  failure  of  duty.  This 
question  is  raised  by  the  exception  to  the  re- 
fusal to  charge  that  there  was  no  evidence 
that  would  warrant  a  verdict  of  punitive 
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damages.  The  testimony  was  ondisputed 
tbat  defendant's  wires  from  Atlanta  to  Au- 
gusta were  not  in  good  working  order  on 
March  27tli,  due  to  causes  over  wbich  tlie 
telegraph  company  had  no  control,  hence  the 
delay  In  transmisslou  to  Aiken  may  be  re- 
garded as  fully  explained.  After  the  mes- 
sage reached  Aiken,  there  was  a  delay  of 
more  than  16  hours  before  the  message  was 
put  in  the  hands  of  the  plaintiff.  It  is  now 
well  settled  that  long,  unexplained  delay  in 
the  deliyery  of  a  telegram,  in  the  absence  of 
undisputed  eyidence  of  effort  to  deliyer,  is 
sufficient  to  go  to  the  jury  on  the  question  of 
punitiye  damages.  Young  y.  Telegraph  Co., 
65  8.  O.  93»  43  8.  B.  448;  Machen  y.  Tele- 
graph Co.,  72  8.  G.  264,  51  8.  B.  687;  Willis 
T.  Telegraph  Co.,  73  8.  a  385,  53  8.  W.  639; 
Roberts  v.  Tel^raph  Ck>.,  73  8.  G.  520,  53  8. 
E.  985,  114  Am.  St  Rep.  100;  Key  v.  Tele- 
graph Co.,  76  8.  C.  301,  56  8.  B.  962 ;  Demp- 
sey  y.  Telegraph  Co.,  77  8.  G.  399,  68  8.  B. 
9;  Todd  v.  Telegraph  Co.,  77  8.  (X  522,  58 
8.  B.  43a 

The  question  whether  Royal  was  authorized 
to  receiye  the  message  was  squarely  submit- 
ted to  the  Jury  under  proper  instructions,  and 
the  verdict  of  the  jury  involves  a  finding  that 
Royal  had  no  authority  from  plaintiff  to  re- 
ceive the  message.  Was  the  delivery  to  such 
unauthorized  person  merely  negligent,  or 
was  it  in  wanton  disregard  of  duty?  There 
was  no  evidence  that  defendant's  agent  at 
Aiken  who  gave  t^e  telegram  to  the  messen- 
ger had  reason  to  believe  Royal  was  a  partner 
of  Glover  or  authorized  to  receive  his  tele- 
grams, nor  was  there  any  undisputed  evi- 
dence that  the  messenger  boy  had  reason  to 
believe  that  Royal  was  authorized  to  receive 
a  message  of  such  serious  import  Mr.  Glover 
denied  that  there  was  any  partnership  at 
tliat  time.  There  was  evidence,  therefore, 
tending  to  show  that  the  error  in  delivering 
the  message  to  Royal  and  his  receipt  of  it 
was  the  result  of  incorrect  and  misleading  in- 
formation as  to  the  import  and  urgency  of 
the  message  given  by  defendant's  agent  Mr. 
O.  H.  Holly,  manager  of  the  defendant  com- 
pany at  Aiken,  testified  that  one  of  the  duties 
of  a  messenger  boy  was  to  help  copy  the  mes- 
sages through  a  copying  press,  and  that  he 
would  not  ordinarily  know  the  contents  of  a 
message  unless  he  especially  noticed.  This 
tended  to  show  that  the  messenger  boy  may 
have  known  the  contents  of  the  message.  It 
was  for  the  jury  to  say  whether  the  delivery 
to  Royal,  under  misleading  information  as 
to  the  contents  of  the  message,  was  a  mere 
Inadvertence,  or  was  the  result  of  a  willful 
disregard  of  duty.  A  telegraph  company  hav- 
ing delivered  a  message  to  a  person  not  au- 
thorized by  the  sender  or  addresser  to  re- 
ceive, it  is  responsible  for  the  consequence 
of  any  delay  by  such  person  in  delivering  to 
the  addressee,  just  as  if  such  third  person 
ha4  been  authorized  by  the  company  to  deliv- 
«r  as  its  agent    Royal  did  not  deliver  the 
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message  until  next  morning,  after  a  delay  of' 
15  or  16  hours.  He  testified  that,  after  clos- 
ing his  store  that  night  he  passed  plaintiff's 
house  on  his  way  home  at  about  10  o'clock, 
and  called  at  the  house  to  deliver  the  mes- 
sage, but  no  one  answered.  The  plaintiff  and 
his  wife  were  then  in  the  house,  and  it  seems 
were  not  aware  of  Mr.  Royal's  call;  but 
assim;iing  that  Royal  made  an  effort  to  deliv- 
er the  message  that  night  It  was  only  after  a 
delay  of  about  seven  hours  after  it  was  plac- 
ed in  his  bands.  It  may  be  a  reasonable  in- 
ference tbat  Royal's  long  delay  was  the  result 
of  ignorance  as  to  the  urgency  of  the  tele- 
gram, but  this  ignorance  may  also  have  been 
the  result  of  the  Information  defendant's 
agent  gave  him  concerning  the  message.  On 
the  whole,  we  think  there  was  some  evidence 
of  misconduct  in  the  delivery  of  this  urgent 
message  so  gross  as  to  pass  beyond  mere  neg- 
ligence into  a  reckless  and  wanton  disregard 
of  defendant's  duty  to  plaintiff.  The  facts  in 
this  case  more  nearly  resemble  those  in  Mach- 
en V.  Telegraph  Co.,  72  8.  C.  263.  51  8.  B. 
697,  than  those  in  Roberts  v.  Telegraph  Co., 
73  8.  C.  52C,  53  S.  E.  985. 

The    exceptions    are    overruled,    and    the 
judgment  of  the  circuit  court  is  affirmed. 


(78  S.  C.  513) 

LOVE  V.  TURNER. 

(Supreme  Court  of   South  Carolina.    Nov.  28. 
1907.) 

1.  Appeal  —  Exceptions  to  Instbuctions  — 

SUFFIOIENCT. 

An  exception  that  the  court,  in  giving  in- 
stmctions  set  out,  violated  Const,  art.  5,  §  26, 
prohibiting  judges  from  charging  in  respect  to 
matters  of  fact,  which  fails  to  specify  in  what 
particulars  they  trenched  on  the  constitutional 
provision,  is  too  general  to  be  considered. 

[Ed.  Note.—For  cases  in  point,  see  Cent.  Dig. 
vol,  2,  Appeal  and  Error,  {  1631 ;  vol.  46,  Trial, 
§§  687-6S4.] 

2.  Advebse  Possession— CoNTiNtrrrr  of  Pos- 
session—Interbuption  BY  TbESPASSEB. 

The  intrusion  of  a  trespasser  does  not  in- 
terrupt the  continuity  of  adverse  possession  un- 
less continued  for  such  a  length  of  time  that 
knowledge  of  the  intrusion  is  presumed,  or  so 
as  to  become  the  assertion  of  an  adverse  right : 
and,  where  the  intrusion  is  known,  and  it  be- 
comes the  assertion  of  a  right,  it  operates  to 
break  the  continuity,  unless  legal  remedies  are 
resorted  to  within  a  reasonable  time  to  regain 

Sossession,  and  are  prosecuted  to  a  successful 
etermination. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  {  236.] 

8.  Same— Hostile  Chabactbb  or  Possbssior 

—Possession  by  Gbantob. 

Where  a  grantor  continues  in  possession 
after  the  execution  and  delivery  of  a  deed  con- 
veying the  entire  legal  interest  in  the  prem- 
ises, his  possession  will  be  either  that  of  tenant 
or  trustee  of  the  grantee,  and  he  will  be  regarded 
as  holding  the  premises  in  subserviency  to  the 
grantee,  and  nothing  short  of  an  explicit  dis- 
claimer of  such  relation  and  a  notorious  asser- 
tion of  right  in  himself  is  sufficient  to  change 
the  character  of  his  possession,  and  render  it 
adverse  to  the  grantee. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Adverse  Possession,  ({  333-357] 
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4.    SAMS-OONTINniTT  OT  POSSESSION. 

Where  the  heirs  of  an  alleged  owner  in  pos- 
session under  paper  title  quit  paying  taxes  on 
the  premises,  disclaimed  title  thereto,  allowed  it 
to  be  sold  tor  taxes,  and  permitted  others  to 
purchase  the  same,  make  improvements  thereon, 
and  occupy  it  for  any  considerable  period,  such 
period  cannot  be  included  in  any  period  in  which 
a  grantee  of  the  heirs  can  claim  title  by  yirtue 
of  the  possession  of  the  heirs. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
yol.  1,  Adverse  Possession,  §S  213-231.] 

6.  Appeal— Reyibw—Hasmless    Ebbob  — In- 

steuctions. 

Where,  in  an  action  for  the  possession  of 
land,  tue  issue  was  defendant's  title  by  adverse 
possession,  the  error,  if  any,  in  an  instruction 
that  plaintiff  by  accepting  a  deed  from  a  third 
person  recognized  the  title  of  the  latter,  which 
could  not  be  disputed,  was  not  ground  for  re- 
versal. 

TBd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  S  4220.] 

6.  Same. 

Where,  in  an  action  for  the  possession  of 
land,  the  issue  was  defendant's  title  by  adverse 
pos8es.««ioD.  the  error,  if  any,  in  an  instruction 
that  the  deeds  introduced  in  evidence  by  plain- 
tiff conveyed  only  such  title  as  they  purported  to 
convey,  and  that,  if  after  the  conveyances  were 
executed  the  grantors  acquired  any  additional 
interest,  such  interest  did  not  pass  as  after- 
acquired  title,  was  not  ground  for  reversal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {  4220.] 

7.  Adverse  Possession  —  Tbiax  —  Instbuo- 
T10N8— Requests. 

The  proposition  that  as  matter  of  law  the 
possession  attends  the  legal  title  is  distinct 
from  that  embodied  in  an  exception  to  an  in- 
struction that  if  neither  plaintiff  nor  any  one  un- 
der whom  he  claimed  was  possessed  of  the  land 
within  10  years  before  the  commencement  of  his 
action  for  the  possession  thereof,  or  was  out  of 
possession  for  a  period  of  10  years  before  that 
time,  and  if  during  that  time  defendant  or  those 
under  whom  he  claimed  held  the  same  adverse- 
ly to  plaintiff,  plaintiff  could  not  recover,  and 
should  have  been  requested  if  relied  on. 

8.  Same— Evidence— CoLOB  of  TrrLE  — Void 
Will. 

The  fact  that  a  void  will  may  be  Introduced 
in  evidence  as  color  of  title,  in  an  action  for  the 
possession  of  real  estate,  does  not  show  that  the 
will  conveyed  title. 
Woods,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Cherokee  County;  R.  Withers  Memmln- 
ger.  Judge. 

Action  by  W.  P.  Love  against  M.  J.  Tur- 
ner. From  a  judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

See  51  S.  E.  101;   56  S.  E.  232. 

Exceptions  3,  4,  5,  6,  and  7  are  as  follows: 
**(3)  That  his  honor  further  committed  er- 
ror in  charging  as  matter  of  law  that  the 
supposed  facts  referred  to  in  the  nineteenth 
request  would  as  matter  of  law  operate  as 
an  excision  from  the  period  of  plaintlflTs 
term  of  possession  of  the  Palmer  heirs,  al- 
though no  mention  was  made  in  such  re- 
quest of  any  knowledge  or  absence  of  knowl- 
edge of  such  supposed  facts  by  such  heirs. 
"(4)  That  his  honor  further  committed  er- 
ror of  *  law  in  charging  said  twenty-eighth 
request;  the  error  being  that  even  if  the 
facts  therein  supposed  were  true,  they  were 


not  sufficient  to  necessarily  produce  the  legal 
conclusion  therein  announced,  to  wit,  that 
thereby  plaintiff's  adverse  possession  could 
not  have  begun  before  1895,  especially  in 
view  of  the  fact,  as  shown  by  the  deeds  of 
1885  and  1886,  that  such  deeds  themselves  de- 
clared that  it  was  the  intention  of  the  gran- 
tors in  said  prior  deeds  of  1871  to  1875  to 
convey  all  the  premises  described  in  the 
deeds  of  1885  and  1886. 

"(5)  That  his  honor  farther  erred  in  cliar- 
ging  defendant's  twenty-third  request,  to  wit: 
'Under  the  deeds  of  conveyance  Introduced  in 
evidence  hy  the  plaintiff,  they  convey  only 
such  title  as  they  purport  to  convey,  and,  if 
after  the  conveyances  were  executed  and  de- 
livered the  grantors  acquired  any  additional 
interest  than  is  conveyed,  such  interest  vrill 
not  pass  to  the  grantees  as  after  acquired 
title  by  virtue  of  such  conveyances' — the 
error  being  as  matter  of  law  that,  as  the 
deeds  referred  to  therein  were  warranty 
deeds,  the  title  subsequently  acquired  by  the 
grantors  inured  to  the  benefit  of  the  grantee 
thereof. 

"(6)  That  his  honor  erred  in  charging  the 
defendant's  twenty-flfth  request,  to  wit:  *If 
neither  the  plaintiff  nor  any  one  under  whom 
he  claims  was  seised  or  possessed  of  the  land 
within  10  years  before  the  commencement  of 
this  action,  or  was  out  of  possession  for  a 
period  of  10  years  before  the  commencement 
of  this  action,  and  if  during  that  time  the 
defendant  or  those  under  whom  she  claims 
held  the  same  adversely  to  the  plaintiff,  then 
the  plaintiff  cannot  recover* — ^the  error  being 
that  as  matter  of  law  possession  attends  the 
legal  title. 

**(7)  That  his  honor  erred  In  charging  the 
defendant's  twenty-sixth  request,  to  wit: 
•The  will  of  Susan  Love  conveys  no  title  to 
any  land  in  this  state' — ^the  error  being  that 
such  will  did  convey  color  of  title." 

The  instruction  referred  to  in  exception  3 
is  as  follows: 

"If  the  heirs  of  O.  B.  Palmer,  or  any  one 
lawfully  acting  for  them,  quit  paying  taxes 
on  the  land  In  dispute,  disclaimed  title  to 
the  same,  allowed  it  to  be  sold  for  taxes 
under  Judgments,  and  permitted  others  to 
purchase  the  land,  make  improvements  on  It, 
and  to  occupy  the  land,  for  any  considerable 
period,  then  such  period  cannot  be  included 
in  any  period  in  which  the  plaintiff  could 
make  any  claim  of  title  by  virtue  of  the 
possession  of  G.  B.  Palmer's  heirs." 

The  instruction  in  exception  4  is  as  fol- 
lows: 

"Where  a  party  accepts  a  deed  of  convey- 
ance to  land  from  another,  such  acceptance, 
is  recognition  of  title  In  the  grantor  which 
the  grantee  cannot  dispute.  So,  if  in  1885 
and  1886  W.  P.  Love  accepted  deeds  from 
the  heirs  of  O.  B.  Palmer,  conveying  the 
land  in  dispute,  and  if  the  Holloway  land 
was  not  covered  by  the  deeds  of  the  heirs 
from  1871  to  1875,  then  the  plaintiff  recog- 
nized an  outstanding  title  in  the   heirs  to 
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the  land  In  dispute,  and  cannot  show  any 
title  as  against  them  by  adverse  possession 
before  the  acceptance  of  the  deeds  of  1885 
and  1886." 

J.  C.  Jefferies  and  Stanyarne  Wilson,  for 
appellant.  W.  S.  Hall,  Jr.,  and  H.  B.  Car- 
lisle, for  respondent 

GARY,  A.  J.  This  Is  an  action  to  recover 
possession  of  a  tract  of  land  containing  100 
acres,  and  has  heretofore  been  before  this 
conrt  on  appeal.  71  S.  G.  322,  61  S.  E.  101. 
After  the  former  trial  the  plaintiff  amended 
his  complaint  by  alleging  title  in  himself,  by 
adverse  possession  as  well  as  by  grant.  The 
jury  rendered  a  verdict  in  favor  of  the  de- 
fendant, and  the  plaintiff  has  appealed. 

Before  considering  the  exceptions,  it  may 
be  well,  in  a  general  way,  to  state  the  facts 
and  sources  of  title  upon  which  the  respec- 
tive parties  rely.  They  are  thus  set  forth 
by  the  plaintiffs  attorneys :  "G.  B.  Palmer, 
plaintiff's  source  of  paper  title,  had  granted 
to  him  in  1858  a  tract  of  576  acres,  which 
included  the  100  acres  in  dispute.  He  died 
in  possession  in  1865.  His  children  (except 
plaintiff's  wife)  conveyed  their  interests  to 
plaintiff.  They  made  deeds  at  different 
dates.  In  the  first  set  of  deeds,  from  1871 
to  1875,  the  land  was  described  as  449  acres. 
But  in  1885  all  of  them  except  D.  D.  McCraw 
(and  he  in  1886)  corrected  the  error  of  acre- 
age by  making  new  deeds  to  plaintiff,  to  wit, 
for  576  acres,  stating  therein:  It  was  the 
intention  of  each  one  of  us  (in  the  deeds 
heretofore  made)  to  convey  all  our  right, 
title,  and  interest  in  the  premises  covered  by 
said  grant'  His  wife  afterwards  devised 
to  him  her  Interest  therein  by  will  made  in 
North  Carolina,  which  had  only  two  witness- 
es. She  left  no  children.  G.  B.  Palmer's 
estate  was  administered  upon  by  plaintiff 
and  T.  W.  Palmer,  one  of  the  sons.  Plaintiff 
lived  in  North  Carolina.  T.  W.  Palmer  fell 
out  with  plaintiff  somewhere  in  the  60^s  and 
did  not  pay  the  taxes  along  about  1866  or 
1867.  The  land  was  put  up,  and,  as  claimed 
by  defendant,  sold  for  taxes,  and  bid  in  by 
one  A.  P.  Turner,  who  did  not  comply  with 
his  bid.  Defendant  does  not  contend  that  A. 
P.  Turner  acquired  legal  title  at  such  alleged 
tax  sale,  but  claims  color  of  title  therefrom 
in  this  way:  Judgment  was  obtained  In  a 
suit  on  debt  against  A.  P.  Turner,  and  his 
interest,  whatever  it  might  be,  was  sold  un- 
der execution,  and  bid  in  by  Merrick  (as- 
signee of  Casey  &  Cummings),  and  Merrick 
on  June  17,  1886,  made  a  quitclaim  deed  to 
G.  S.  Turner  for  $20.  Defendant  claims  that 
G.  S.  Turner  went  into  possession  under 
that  deed,  and  then  began  his  adverse  pos- 
session, which,  they  say,  ripened  into  title 
Jtme  17,  1896.  The  man  whom  Turner  first 
put  in  possession  was  Z.  B.  Nance.  Plaintiff 
claims  that  Nance  was  plaintiff's  tenant  and 
agent  as  to  this  land  in  1885  and  1886,  and 
proved  it  by  documents.    Nance  was  succeed- 


ed by  Mrs.  Wilkins  and  Mrs.  Dormant ;  Tur- 
ner claiming  they  were  his  tenants,  and 
plaintiff  claiming  they  were  his  since  1900, 
while  those  ladies  claim  that  they  were  hold- 
ing for  themselves  all  along  till  1900.  The 
testimony  was  very  conflicting  as  to  the 
character  of  the  possession  of  Mrs.  Wilkins 
and  Mrs.  Dormant.  Plaintiff  proved,  upon 
the  subject  of  his  title  by  possession,  that 
G.  B.  Palmer  was  in  possession  from  1853 
to  his  death  in  1865.  (Defendant's  witness 
Harris  says  since  1840.)  His  heirs  were  in 
possession  (of  at  least  part,  and  thereby  of 
the  whole  under  grant  covering  whole)  till 
they  conveyed  to  plaintiff ;  and  his  own  pos- 
session by  tenants  ever  since,  except  when 
these  ladles  were  in." 

They  are  stated  as  follows  by  the  defend- 
ant's attorneys:  "The  defendant  showed  a 
prior  grant  to  Moses  Waters,  dated  August, 
1817,  for  the  purpose  of  showing  title  out 
of  the  state  at  the  time  of  the  Palmer  grant. 
(2)  A  sale  of  the  land  in  dispute  by  the  sher- 
iff of  Spartanburg  county  for  taxes  of  1866, 
at  which  sale  A.  P.  Turner  became  the  pur- 
chaser. (3)  A  sale  of  the  same  tract  under 
execution  in  the  name  of  the  state  and  Eli- 
zabeth Llttlejohn  against  A.  P.  Turner  in 
1871,  at  which  sale  the  land  ivas  bid  off  by 
Casey  and  Cummings,  who  transferred  their 
bid  to  A.  C.  Merrick,  to  whom  a  deed  was 
executed  by  G.  Wash  Thompson,  sheriff  of 
Spartanburg  county.  (4)  A  conveyance  by 
A.  C.  Merrick  to  Geo.  S.  Turner,  who  went 
into  possession  in  1886.  (5)  Deed  from  GkK>. 
S.  Turner  to  Duncan  &  Sanders,  conveying 
a  one-half  undivided  interest  (6)  Deed  from 
Duncan  &  Sanders  to  R.  B.  Powell,  convey- 
ing the  same  one-half  undivided  interest 
(7)  Deed  from  R.  B.  Powell  by  Duncan  & 
Sanders  as  attorneys  in  fact,  to  Duncan  & 
Sanders,  under  iwwer  contained  in  the  mort- 
gage to  secure  the  purchase  money.  (8)  I>eed 
from  Duncan  &  Sanders  to  W.  N.  Turner, 
conveying  the  same  one-half  undivided  in- 
terest (9)  Partition  between  W.  N.  Turner 
and  heirs  of  Geo.  S.  Turner  in  1899,  at  which 
sale  the  defendant  became  the  purchaser,  and 
a  proper  deed  for  the  entire  tract  made  to 
her  by  the  clerk  of  the  court.  Geo.  S.  Turner 
died  about  1894,  and  his  minor  heirs  con- 
tinued to  hold  possession  through  tenants 
that  were  put  In  possession  by  their  father 
and  Duncan  &  Sanders." 

The  first  exception  assigns  as  error  that 
his  honor,  the  presiding  judge,  in  charging 
certain  of  defendant's  requests  violated  sec- 
tion 26,  art.  5,  of  the  Constitution,  which 
provides  that  "judges  shall  not  charge  juries 
in  respect  to  matters  of  fact."  The  requests 
are  set  out,  but  the  exception  fails  to  spec- 
ify in  what  particulars  they  trenched  upon 
the  provisions  of  the  (constitution.  They 
are  therefore  too  general  for  consideration. 
Furthermore,  the  statement  of  facts  was 
merely  hypothetical. 

The  second  exception  Is  as  follows:  "(2) 
That  his  honor  further  erred  in  charging  in 
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those  requests  that  the  adverse  possession 
set  up  by  the  defendant  could  not  be  de- 
feated by  acts  of  Powell,  referred  to  in  the 
eighteenth  request;  the  error  being  that  as 
matter  of  law  it  was  not  necessary  for  the 
said  Powell  to  claim  under  the  plaintiff,  in 
order  to  be  in  possession,  to  break  a  con- 
tinuity of  possession  of  the  defendant,  and 
those  under  whom  she  claims."  The  eigh- 
teenth request,  referred  to  in  the  exception. 
Is  as  follows:  "If  you  should  find  that  Bob 
Powell  remained  on  the  premises  after  his 
interest,  if  he  had  any,  was  conveyed  to 
Duncan  &  Sanders,  and  claimed  the  Mnd, 
or  attempted  to  exercise  any  ownership  to 
the  same,  imless  he  claimed  through  the 
true  owner  of  the  land,  his  claim  and  acts 
of  ownership  and  possession,  if  he  made  any, 
were  simply  that  of  a  trespasser,  and  would 
not  prevent  the  possession  of  the  other  ten- 
ants in  common  from  ripening  into  title,  and 
especially  if  Powell  abandoned  the  prem- 
ises; for  occasional  act  of  ownership,  or  tres- 
passes committed  by  others  than  the  true 
owner,  do  not  Interrupt  the  continuity  of  the 
possession  of  others  claiming  under  color  of 
title,  and  holding  the  land  adversely."  The 
rule  is  thus  stated  in  1  Cyc.  1011  et  seq: 
"The  mere  temporary  entry  or  Intrusion  or 
occasional  trespass  by  a  stranger  does  not 
interrupt  the  running  of  the  statute  in  behalf 
of  the  adverse  claimant  The  intrusion  of  a 
trespasser  will  in  no  case  interrupt  the  con- 
tinuity of  adverse  possession,  unless  con- 
tinued for  such  a  length  of  time  that  knowl- 
edge of  the  intrusion  is  presumed,  or  so  as  to 
become  the  assertion  of  the  adverse  right 
If  they  are  known,  .they  become  assertions 
of  right,  and  operate  to  break  the  continuity, 
unless  legal  remedies  are  resorted  to  with- 
in a  reasonable  time,  to  regain  possession, 
and  are  prosecuted  to  a  successful  determina- 
tion." The  court  uses  this  language  In  the 
case  of  Duren  v.  Sinclair,  22  S.  0.  361: 
"While  it  may  be  true  that  certain  acts  of 
ownership  exerted  by  others  during  the 
statutory  period  submitted  to  by  the  plain- 
tiff, or  that  an  action  of  trespass,  under  some 
circumstances,  might  afford  evidence  that 
he  was  not  holding  as  owner  himself,  but  by 
permission  of  the  true  owner,  yet  it  would 
not  be  true  that  any  act  of  ownership  by 
another,  or  that  any  and  every  action  of  tres- 
pass, as  the  Judge  was  requested  to  charge, 
would  have  that  effect.  Each  case  must  be 
governed  by  its  awn  facts  and  circumstances, 
and  what  would  be  the  law  in  reference  to 
one  state  of  facts  might  not  be  in  reference 
to  another.  Adverse  possession  is  one  of  the 
modes  of  acquiring  title  to  land.  At  the  be- 
ginning of  such  possession,  the  actual  title 
is  in  some  one  other  than  the  adverse  holder; 
I.  e.,  the  true  owner.  If  he  submits  for  the 
statutory  period,  the  adverse  holding  ripens 
into  a  title  against  him,  and,  of  course, 
against  all  others,  and  the  fact  that  others 
not  being  the  true  owner  may  have  attempted 
during  his  pcesession  to  exercise  some  acts 


of  ownership,  or  commit  some  trespass,  or 
may  liave  brought  action  of  trespass  against 
him  and  failed,  would  not  prevent  the  title 
of  the  true  owner  from  passing  to  him  at 
the  expiration  of  the  statutory  period."  This 
principle,  however,  is  to  be  considered  in 
connection  with  another  rule,  to  wit:  "By 
the  execution  and  delivery  of  a  deed  of  land, 
the  entire  legal  interest  in  the  premises  vests 
in  the  grantee,  and,  if  the  grantor  continues 
in  possession  afterward,  his  possession  will 
be  that  either  of  tenant  or  trustee  of  the 
grantee.  He  will  be  regarded  as  holding 
the  premises  in  subserviency  to  the  grantee, 
and  nothing  short  of  an  explicit  disclaimer 
of  such  relation,  and  a  notorious  assertion  of 
right  in  himself,  will  be  sufficient  to  change 
the  character  of  his  possession,  and  render 
it  adverse  to  the  grantee."  1  Cyc.  1039.  Mc- 
Cutchen  v.  McOutchen,  77  S.  C.  129.  57  S. 
E.  678.  There  was  no  testimony  showing 
that  the  case  under  consideration  comes 
within  the  principle  last  stated,  and  the  ex- 
ception is  therefore  overruled. 

The  remaining  exceptions  will  be  set  out 
in  the  report  of  the  case,  and  considered  in 
their  regular  order. 

Third  exception :  The  appellant's  attor- 
neys have  not  argued  this  exception,  and  we 
deem  it  only  necessary  to  state  that  it  is 
without  merit 

Fourth  exception:  Ck)nceding  that  the  rul- 
ing set  forth  In  this  exception  was  erroneous, 
it  did  not  relate  to  the  vital  question  in  the 
case;  for,  as  stated  by  appellant's  attorneys: 
"In  this  trial,  as  well  as  the  other,  the  real 
battle  ground  was  defendant's  claim  of  ad- 
verse possession." 

Fifth  exception:  This  exception  was  prac- 
tically abandoned,  but  even  if  still  urged, 
it  could  not  be  sustained,  for  the  reasons 
stated  in  considering  the  fourth  exception. 

Sixth  exception:  The  proposition  that  as 
matter  of  law  the  possession  attends  the 
legal  title  Is  entirely  distinct  from  that  em- 
bodied in  the  exception,  and  should  have 
been  presented,  in  a  separate  request  if  re- 
lied upon,  by  the  appellant 

Seventh  exception:  The  fact  that  the  void 
will  might  be  introduced  in  evidence,  as  color 
of  title,  does  not  show  that  it  conveyed  title; 

It  is  the  Judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 

WOODS,  J.  (dissenting).  I  think  the  fourth 
exception  should  be  sustained,  and  therefore 
I  am  unable  to  concur  in  the  Judgment  of 
the  court 

The  Issues  between  the  parties  are  set  out 
at  length  in  the  opinion  written  by  Mr.  Jus- 
tice Gary,  and  need  not  be  restated  here. 
The  decision  of  the  case  depended  mainly  on 
the  Jury's  view  of  the  evidence  on  the  claims 
of  title  by  adverse  possession  set  up  by  both 
parties.  The  plaintiff  alleged  the  heirs  of 
G.  B.  Palmer  had  acquired  title  by  adverse 
possession,  and  then  conveyed  to  him;  aad 
he  also  alleged  that  he  had  acquired  title 
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by  bis  own  adyerse  possession.  Tbe  first 
conTeyances  of  tbe  Palxper  beiro  to  plaintiff 
were  made  at  different  dates  from  1871  to 
1875,  describing  the  land  conveyed  as  449 
acres.  In  1885  and  1886  new  deeds  were 
made  describing  tbe  land  as  576  acres,  and 
reciting  tbat  tbe  grantors  Intended  by  tbe 
former  deeds  to  convey  tbe  entire  576  acres. 
Mrs.  Love,  tbe  plaintiff's  wife,  was  one  of 
tbe  beirs,  and  ber  interest  plaintiff  claimed 
by  adverse  possession  under  a  paper  in  tbe 
form  of  a  will  purporting  to  devise  all  of 
ber  property  to  bim,  but  wbicb  was  avail- 
able only  as  color  of  title  because  not  legally 
executed.  On  tbe  issue  of  adverse  posses- 
sion tbus  made  by  tbe  plaintiff,  tbe  circuit 
/udge,  in  accordance  witb  tbe  request  made 
by  tbe  defendant,  cbarged  tbe  Jury  tbis 
proposition,  limiting  plaintiff's  claim  of  ad- 
verse possession:  **Wbere  a  party  accepts 
a  deed  of  conveyance  to  land  from  anotber, 
sucb  acceptance  is  recognition  of  title  in  tbe 
grantor  wbicb  tbe  grantee  cannot  dispute. 
So,  if  in  1885  and  1886  W.  P.  Love  accepted 
deeds  from  tbe  beirs  of  Q.  B.  Palmer,  con- 
veying tbe  land  in  dispute,  and  if  tbe  Hol- 
loway  land  was  not  covered  by  tbe  deeds  of 
tbe  beirs  from  1871  to  1875,  tben  tbe  plain- 
tiff recognized  an  outstanding  title  in  tbe 
beirs  to  tbe  land  in  dispute,  and  cannot 
sbow  any  title  as  against  tbem  by  adverse 
possession  before  tbe  acceptance  of  the  deeds 
of  1885  and  1886.**  There  was  evidence  of 
tbe  plaintiff's  holding  adverse  possession  by 
a  tenant  of  the  land  in  dispute  after  tbe 
deeds  of  the  Palmer  beirs  of  1871  to  1875, 
and  before  tbe  deeds  of  1885  and  1886.  If 
tbe  plaintiff  held  possession  of  tbe  land  so 
that  be  had  acquired  a  title  by  adverse  pos- 
session prior  to  tbe  deeds  of  1885  and  1886, 
there  is  no  ground  whatever  for  saying  be 
could  not  avail  himself  of  a  title  so  ac- 
quired merely  because  be  chose  to  strengthen 
bis  title  by  obtaining  conveyances  from  oth- 
er claimants.  Tbis  instruction  clearly  de- 
prived the  plaintiff  of  tbe  benefit  of  tbe  con- 
sideration by  tbe  jury  of  bis  evidence  of 
title  acquired  by  adverse  possession  before 
the  execution  of  the  deeds  of  1885  and  1886, 
and  was  therefore  prejudicial  on  a  vital  is- 
sue in  the  cause. 


(78  S.  C.  610) 

JARROT  et  al.  v.  KUKER. 
(Supreme  Court  of  South  Carolina.    Nov.  28, 

1007.) 
Trusts  —  Cbeation  by  Pabol  —  Statute   or 
Fbauds. 

One  orally  agreed  to  attend  a  judicial  sale 
of  real  estate  held  by  a  trustee,  and  purchase 
the  same  for  the  trustee  and  hold  it  as  security 
for  payment  of  the  price  to  him  by  the  trustee. 
He  purchased  the  premises,  and  the  trustee,  rely* 
ing  on  the  agreement,  did  not  attend  the  sale. 
Held,  that  a  trust  would  be  declared  in  fayor 
of  plaintiff  on  the  land  notwithstanding  the 
statute  of  frauds ;  the  relief  not  being  based  on 
the  agreement,  but  on  the  chilling  of  tiie  bidding 
at  the  sale. 


Appeal  from  Common  Pleas  Circuit  Court 
of  Florence  County;  R.  O.  Purdy,  Judge. 

Action  by  C.  B.  Jarrot,  as  trustee,  and 
others,  against  John  Kuker.  From,  a  judg- 
ment for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

S.  W.  O.  Sblpp  and  J.  Kuker,  for  appellant 
George  Galletly,  for  respondents. 

JONES,  J.  Tbis  is  an  action  by  plaintiffs 
to  have  a  trust  declared  in  their  favor  In 
12  lots  of  land  described  in  tbe  complaint, 
which  were  sold  at  a  judicial  sale  at  Florence, 
S.  C,  on  tbe  first  Monday  in  November,  1897, 
to  defendant  for  tbe  sum  of  $391.  It  appears 
that  at  the  time  of  tbe  sale  tbe  title  to  tbe 
lots  was  in  the  plaintiff  O.  Bl  Jarrot  as 
trustee  for  his  wife,  Emma  B.  Jarrot,  for 
life  and  after  her  death  for  their  children. 
By  written  request  of  tbe  life  tenant  the 
trustee  had  power  of  sale  for  reinvestment. 
Several  years  prior  to  the  sale  these  lots 
were  recovered  by  tbe  trust  estate  in  tbe 
case  of  J.  Howard  Jarrot  et  al.  v.  James  G. 
Gibbes.  In  that  case  tbe  circuit  court  fixed 
tbe  fees  of  plaintiffs'  attorneys  i^t  $250,  made 
tbe  payment  of  tbe  same  a  lien  on  tbe  lots, 
and  provided  tbat  in  case  of  default  in  pay- 
ment of  tbe  fees  and  a  portion  of  tbe  costs, 
the  said  lots  might  be  sold  for  tbat  purpose. 
The  costs  and  fees  not  having  been  paid, 
tbe  lots  were  duly  advertised  for  sale. 

Plaintiff  0.  B.  Jarrot  alleges  tbat  before 
tbe  sale  on  bis  own  behalf  and  on  behalf  of 
bis  cestui  que  trustent  be  entered  into  an 
agreement  witb  defendant  tbat  tbe  latter 
should  attend  tbe  sale,  purchase  the  lots, 
pay  tbe  purchase  money  therefor,  and  hold 
tbe  land  as  security  for  tbe  repayment  to  tbe 
defendant  by  tbe  plaintiffs  of  the  amount 
so  advanced  for  tbat  purpose;  tbat,  relying 
on  tbis  agreement,  be  did  not  attend  tbe 
sale,  nor  did  tbe  other  plaintiffs  make  any 
other  effort  to  protect  tbe  interest  of  the 
trust  estate;  that  tbe  defendant  attended 
tbe  sale,  purchased  the  lots  for  $391,  only 
$9.20  more  than  tbe  interest,  costs,  and  at- 
torney's fees;  tbat  but  for  said  agreement 
plaintiffs  would  have  attended  the  sale  and 
protected  their  interests ;  tbat  said  lots  were 
worth  more  than  $1,200,  and  also  tbat  be 
-  bad  tendered  to  defendant  tbe  purchase  price 
and  interest,  which  was  refused.  Defendant 
answered,  denying  having  entered  into  any 
sucb  agreement  verbally  or  in  writing,  and 
alleged  tbat  be  attended  tbe  sale  on  his  own 
behalf,  purchased  tbe  lots  at  the  highest  bid 
for  $391,  paid  tbe  purchase  money,  and  took 
title  in  bis  own  name,  went  into  possession, 
and  has  since  remained  in  possession;  tbat 
it  was  an  open  and  fair  public  sale,  no  effort 
being  made  by  any  one  to  chill  tbe  bidding  or 
prevent  any  of  plaintiffs  from  attending  the 
sale ;  tbat  defendant  refused  to  accept  plaln- 
tifTs  alleged  tender  of  tbe  purchase  price  be- 
cause he  had  made  no  agreement  witb  plain- 
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tiffs  in  regard  to  the  purchase  of  the  land, 
and  that  he  is  not  wrongfully  withholding 
the  property.  Before  the  case  came  on  for 
trial,  the  parties  entered  into  a  written  agree- 
ment providing  for  the  conveyance  of  the 
premises  to  Rev.  Charles  Wood  for  $900, 
under  a  stipulation  that  the  controversy 
should  be  over  the  fund  without  prejudice. 

The  case  was  tried  on  testimony  taken  by 
a  referee  and  resulted  in  a  decree  that  as  to 
the  property  in  controversy  defendant  was  a 
trustee  for  the  plaintiffs.  Defendant  ap- 
peals upon  numerous  exceptions,  most  of 
which  are  to  the  findings  of  fact  by  the  cir- 
cuit court 

Without  considering  the  exceptions  In  de- 
tail, we  will  notice  the  questions  that  are 
controlling.  The  circuit  court  found  as  a  fact 
that  plaintiff  C.  E.  Jarrot  and  defendant  had 
entered  into  the  agreement  alleged  in  the 
complaint  on  the  day  of  sale,  and  that,  rely- 
ing on  said  agreement,  plaintiff  did  not  at- 
tend the  sale  of  the  property  which  was 
bought  by  the  defendant  at  much  less  than 
its  value  at  the  time  of  sale.  This  finding 
is  not  based  on  the  testimony  of  plaintiff 
alone  as  to  ithe  agreement,  but  upon  all  the 
circumstances  of  the  case.  After  careful  con- 
sideration, we  are  unable  to  say  that  this 
finding  of  fact  is  against  the  preponderance 
of  the  evidence. 

It  is  vigorously  contended,  however,  that 
such  agreement  was  not  shown  by  any  writ- 
ing, and  that  it  cannot  be  enforced  under  the 
statute  of  frauds.  Even  conceding  that  the 
statute  of  frauds  was  pleaded,  which  was 
doubtful,  the  statute  cannot  prevent  recovery 
in  this  case.  The  action,  which  is  in  effect 
an  action  to  set  aside  the  sale  and  restore  the 
parties  to  their  rights  in  the  property  or 
fund,  is  not  based  upon  a  mere  repudiation  of 
any  oral  agreement  concerning  land,  but  is 
based  upon  the  chilling  of  the  bidding  at  the 
Judicial  sale,  resulting  from  the  conduct  of 
the  defendant.  Such  result  Is  contrary  to 
the  policy  of  the  law,  and  operates  as  a  fraud 
upon  those  interested  in  the  sale  of  the  prop- 
erty. Fairy  v.  Kennedy,  68  S.  C.  250,  47  S.  E. 
138. 

This  conclusion  renders  It  unnecessary  to 
further  consider  the  exceptions.  The  decree 
of  the  circuit  court  fully  protects  the  defend- 
ant for  the  money  paid  out  by  him. 

The  Judgment  of  the  circuit  court  Is  af- 
firmed. 


(78  S.  C.  499) 

MANIGAULT  v.  LOFTON  et  al. 

(Supreme  Court  of  South  Carolina.    Nov.  28, 
1907.) 

1.  Vendob  and  Pubchaser-^Bona  Fide  Pub- 
OHASEB  —  Absolute  Deed  as  Mobtoagb^ 
Possession— Notice. 

Civ.  Code  1902,  §  2457,  provides  that  no 
possession  of  real  property  described  in  any 
writing  by  law  to  be  recorded  shall  operate  as 
notice  of  such  instmmeDt,  and  actual  notice 
ehall  be  deemed  sufficient  to  supply  the  place  of 
registration  only  when  such  notice  is  of  the  in- 


strument or  of  its  nature  and  purport  Held, 
that  such  section  did  not  affect  the  rule  that 
possession  by  a  grantor  in  a  deed  which  was  in 
fact  a  mortgage  was  notice  to  a  subsequent  pur- 
chaser of  the  rights  of  such  grantor. 

[Ejd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  S§  540-562.] 

2.   MOBTOAGES—RlGHT  TO  REDEElt. 

Where  the  Instrument  under  which  plaintiff 
claimed  title  to  certain  land  in  controversy  was 
recorded,  and  defendant,  a  subsequent  purchaser, 
claiming  under  a  deed  executed  by  plaintiff  as 
security  only,  had  knowledge  that  plaintiff  was 
in  possession  and  claiming  the  property,  as 
well  as  actual  knowledge  that  defendant's  gran- 
tor only  claimed  a  mortgagee's  interest  in  the 
premises,  plaintiff  was  entitled  to  redeem. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County;  R.  O.  Pnrdy,  Judge. 

Action  by  James  Manigault  against  S.  J. 
Lofton  and  another.  From  a  decree  in  favor 
of  plaintiff,  defendants  appeal.  .  Affirmed. 

Nathans  &  Slnkler,  for  appellants.  W.  St. 
J.  Jervey,  for  respondent 

JONES,  J.  This  action  is  brought  to  re- 
cover possession  of  the  land  described  in  the 
complaint,  to  have  the  deed  under  which  de- 
fendant S.  J.  Lofton  holds  declared  to  be  a 
mortgage,  to  compel  a  reconveyance  to  plain- 
tiff of  the  land  upon  satisfaction  of  the  mort- 
gage debt,  and  for  damages.  The  decree  of 
the  circuit  court  was  In  favor  of  the  plaintiff 
on  all  the  issues,  and  defendants  appeal 
mainly  upon  questions  of  t&ct 

It  appears  that  plaintiff  went  into  posses- 
sion of  the  premises  under  a  deed  of  con- 
veyance from  C.  Gillican,  which  was  duly 
recorded  August  24,  1884,  and  continued  in 
possession  until  his  ejectment  by  Lofton  on 
May  5,  1004.  In  the  year  1896  Manigault 
mortgaged  the  land  to  L.  H.  Rivers,  and, 
not  being  able  to  satisfy  the  same  when  due, 
executed  a  deed  of  conveyance  to  Rivers  dat- 
ed January  4,  1897,  as  security  for  the  debt 
until  November  following.  This  deed  was 
duly  recorded.  In  November,  1897,  Mr.  H. 
T.  Morrison  agreed  to  take  up  Manigault's 
account  with  Rivers,  and  received  from  Riv- 
ers the  original  mortgage  by  Manigault  to 
Rivers  and  a  deed  of  conveyance  to  the  land 
bearing  date  December  6,  1897,  which  was 
also  placed  on  record.  Morrison  carried  the 
account,  upon  which  small  payments  were 
made  at  Intervals,  for  a  time,  when,  wisli- 
ing  to  have  the  claim  settled,  he  placed  the 
papers  In  the  hands  of  Magistrate  McClelBan 
for  collection.  McClellan  reported  to  him 
that  Mr.  Lofton  had  agreed  to  take  up  the 
papers,  if  it  was  satisfactory  to  Morrison. 
Not  long  after  that,  on  January  11,  1902,  R. 
M.  Lofton,  brother  and  agent  of  S.  J.  Lof- 
ton, took  a  deed  from  Morrison  to  S.  J.  Lof- 
ton, together  with  the  other  papers  held  by 
Morrison,  and  paid  up  the  account  between 
Morrison  and  Manigault  The  record  fmv 
ther  discloses  that  defendant  S.  J.  Lofton  ad- 
mitted on  cross-examination  that  he  knew, 
when  he  received  title,  that  Manigault  was 
in  possession  of  the  property  and  claiming 
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it  Mr.  MorriBOD  testified  concerning  the 
conveyance  to  Lofton  that  be  realized  he 
was  making  a  deed  to  Lofton,  but  did  not 
consider  be  was  selling  the  land;  that,  if 
the  land  had  been  his  own,  he  certainly 
would  not  have  sold  it  for  that  price;  that 
bis  purpose  was  to  wind  up  his  account  with 
Manigault;  and  that  the  matter  was  settled 
entirely  by  Manigault's  account  without  any 
reference  to  the  value  of  the  land. 

The  circuit  court  found  that  the  deed  from 
Rivers  to  Morrison,  though,  in  the  form  of  a 
deed  of  conveyance,  was  intended  by  the  par- 
ties as  a  mortgage,  and  that  this  was  strong- 
ly supported  by  the  positive  testimony  of 
Morrison,  who  disclaimed  ownership  of  the 
property  and  charged  up  against  the  plain- 
tiff Manigault  the  debt,  interest,  and  taxes 
on  the  land,  which  was  inconsistent  with 
the  claim  of  ownership.  He  further  found 
that  the  consideration  of  the  deed  from  Mor- 
rison to  defendant  S.  J.  Lofton,  $79,  was 
ascertained  by  reference  t»  the  debt  alone 
due  Morrison  by  plaintiff,  that  the  property 
was  of  far  greater  value  than  this  sum,  and 
that  the  papers  held  by  defendant  were  in- 
tended merely  as  security  for  the  debt  paid 
Morrison. 

These  conclusions  are  fully  borne  out  by 
the  testimony.  Furthermore,  it  is  clear  from 
ail  the  circumstances  in  the  case  that  de- 
fendant S.  J.  Lofton  had  actual  notice  of 
Morrison*s  interest  in  the  property  as  mort- 
gagee. Having  such  notice,  he  could  not 
take  any  greater  interest  than  Morrison  had. 

In  reaching  his  conclusion,  the  circuit 
court  placed  reliance  on  the  case  of  Sheom 
V.  RobinsoD,  22  S.  G.  32,  which  held  that 
open  and  unconcealed  possession  of  land  by 
one  claiming  the  same  is  notice  to  a  would- 
be  purchaser.  From  that  case  we  quote  the 
following  language:  'It  is  the  business  of 
one  who  buys  land,  or  attempts  to  secure  a 
lien  on  land,  to  know  the  surroundings.  In 
justice  to  his  own  interest,  and  certainly  in 
justice  to  the  Interest  of  the  party  who  has 
contracted  to  buy  in  advance  of  his  pmv 
chase,  and  who  is  notoriously  In  possession, 
claiming  and  using  it  as  his  own,  he  should 
examine  into  and  ascertain  the  facts.  One 
in  possession  under  an  equitable  title  has 
nothing  that  he  can  record;  and  possession 
open  and  unconcealed  is  the  only  mode  by 
which  he  can  give  notice  to  the  world  of  his 
rights,  and,  when  this  notice,  is  given  in 
the  only  way  in  which  it  could  be  given,  he 
should  be  protected." 

It  Is  contended,  however,  that  the  effect  of 
Sheom  v.  Robinson  was  counteracted  by  the 
act  of  '1888,  now  appearing  as  section  2457, 
Civ.  Code  1902,  which  provides:  "No  pos- 
session of  real  property  described  in  any  in- 
strument of  writing  required  by  law  to  be 
recorded  shall  operate  as  notice  of  such  in- 
strument; and  actual  notice  shaH  be  deemed 
and  held  sufficient  to  supply  the  place  of  reg- 
istration only  when  such  notice  is  of  the  in- 
strument or  of  its  nature  and  purport*'    We 


do  not  think  that  this  statute  affects  the 
principle  of  Sheom  v.  Robinson  as  applied 
to  the  particular  facts  of  this  case.  The 
instrument  under  which  Manigault  claims 
was  duly  recorded,  and  it  has  been  shown 
that  Lofton  had  actual  knowledge  that  Mani- 
gault was  in  possession  claiming  the  prop- 
erty, as  well  as  actual  knowledge  of  the 
nature  of  the  interest  which  his  alleged  gran- 
tor, Morrison,  had  in  the  premises.  Under 
these  circumstances.  It  Is  manifestly  just  to 
decree  that  Lofton  holds  the  premises  sub- 
ject to  the  equitable  right  of  Manigault  to 
redeem. 

The  exceptions  are  overruled  and  the  judg- 
ment of  the  circuit  court  is  affirmed. 


(78  S.  C.  490) 
BE2LL  V.  EDWARDS  et  al. 
(Supreme  Court  of  South  Carolina.     Nov.  28, 
1907.) 

1.  Trusts— Bnfobceiocnt— Complaint— Con- 
struction. 

A  complaint  alleged  that  at  the  time  of  an 
execution  sale  of  land  plaintiff's  ancestor  fur- 
nished to  defendant's  intestate  $905.77  to  pay 
for  the  land  by  allowing  him  to  use  the  amount 
going  to  her  on  the  execution  to  pay  for  the 
land  in  part,  and  that  thereby  a  resulting  trust 
was  established  in  favor  of  plaintiff's  ancestor 
to  the  extent  of  about  two-thirds  of  the  value 
of  the  land;  that  the  purchase  money  was  so 
paid  by  plaintiff's  ancestor  pursuant  to  an 
agreement  between  her  and  intestate  that  he 
should  take  a  deed  and  bold  the  same  in  his  own 
name  till  certain  moneys  he  claimed  he  had  ad- 
vanced to  her  husband  should  be  paid,  and 
then  the  land  should  be  conveyed  to  her.  Held^ 
that  the  complaint  alleged  the  creation  of  an 
express  trust;  the  agreement  charged  being 
different  from  that  which  the  law  would  imply 
from  a  mere  payment  of  part  of  the  purchase 
money. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  "Dig. 
vol.  47.  Trusts,  SS  589,  590.] 

2.  Same— Resulting  Trust— Intent. 

A  resulting  trust  in  favor  of  one  who  pavs 
the  purchase  price  of  land,  and  takes  title  in  tne 
name  of  anotoer,  cannot  arise  when  a  contrary 
intent  appears. 

rEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  47,  Trusts,  S  102.] 

3.  Same— Express  Trust— Proof— Parol  Evi- 
dence. 

An  express  trust  cannot  be  established  by 
parol  evidence. 

[fi)d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  47.  Trusts,  §S  62-65.] 

4.  Saicb- Express  Trust— Written  EMdencb 
-nJuDioiAL  Saub— Auditor's  Entry. 

Plaintiff's  ancestor  B.  having  a  judgment 
lien  on  certain  land  in  which  defendant's  intes- 
tate was  also  interested,  the  land  was  sold  by 
the  sheriff  to  B.,  who  assigned  her  bid  to 'in- 
testate, and  an  entry  was  made  on  the  auditor's 
boolcs  at  intestate's  request  that  the  land  was 
sold  to  B.  Eeld,  that  such  direction  by  intes- 
tate wan  for  the  mere  guidance  of  the  auditor, 
and  was  not  an  admission  of  a  pr^^vionn  ^▼^s^ins; 
trust,  and,  not  being  "signed  by  the  party**  as 
reauired  by  statute,  was  incompetent  to  estab- 
lish an  express  trust. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Di^. 
vol.  47,  Trusts,  {  61.] 

6.  Same— Admissions. 

Land  having  been  sold  under  a  Judgment  to 
plalntiiTs  ancestor  B.,  she  assigned  her  bid  to 
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defeodant'i  intestate,  to  whom  the  land  was 
conveyed.  In  1903  he  contemplated  a  sale  of 
the  land  and  division  of  the  proceeds  among 
B/b  children,  a  meeting  of  whom  was  held,  and 
it  was  agreed  that  the  land  should  be  sold  for 
$5,000.  The  land  was  knocked  down  at  auction 
at  $3,375,  whereupon  the  purchaser  offered  to 
sell  his  interest  to  intestate  for  $1,000;  to  which 
intestate  wrote :  "We  cannot  accept  his  proposi- 
tion, but  would  entertain  a  proposition  on  the 
basis  of  $5,000,  all  the  heirs  agreeing."  In- 
testate also  wrote  that  he  owned  the  land  in 
fee,  that  his  offer  of  an  interest  in  the  proceeds 
to  B.*s  children  was  purely  voluntary,  and,  as 
they  sought  litigation,  he  stood  on  his  legal 
rights,  as  he  had  bought  and  paid  for  the  land 
with  his  own  money.  Held,  that  the  clause 
quoted  from  intestate's  letter  was  insufficient 
to  establish  an  express  trust  of  the  land  for  B/s 
neirs,  under  the  rule  that  the  writing  must 
acknowledge  a  previous  trust. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  47,  Trusts,  S§  66-68.] 

6.  AppEAii— ScoPB    OF    Review— Theobt    of 
Cause. 

Where  a  complaint  was  considered  by  the 
trial  court,  though  erroneously,  as  alleging  a 
resulting  trust,  the  case  would,  be  reviewed  on 
that  theory  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  J8  1056»  1057;  vol. 
3»  Appeal  and  Error,  (  3405.] 

7.  Trusts  —  Besultinq  Teusts  —  Pitbchase 
Price  of  Land. 

Where  plaintiff's  ancestor  assigned  her  bid 
for  land  purchased  at  sheriff's  sale  to  intestate, 
and  evidence  that  she  permitted  intestate  to 
use  the  i>roceed8  of  her  jadgment  in  settlement 
of  the  price  of  the  land  was  consistent  with  the 
idea  that  nhe  intended  to  make  intestate  her 
debtor  to  that  extent,  and  where  he  also  claim- 
ed to  have  paid  for  the  land  with  his  own 
money,  the  evidence  was  insufficient  to  estab- 
lish a  resulting  trust  under  the  rule  that  where 
money  is  lent  to  be  used  by  the  borrower  in  the 
purchase  of  land,  who  takes  title  in  his  own 
name,  no  resulting  trust  arises  in  favor  of  the 
lender. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  f>ig. 
vol.  47,  Trusts,  §  108.] 

8.  Same— Part  Payment— Extent  of  Trust. 

Where  intestate  used  the  proceeds  of  a 
judgment  in  favor  of  plaintiff's  ancestor  to  pay 
a  part  of  the  price  of  certain  land,  a  trust 
would  result  by  operation  of  law,  not  on  the 
whole  land,  but  only  to  the  extent  of  the  pay- 
ment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Trusts,  §  111.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Abbeville  County;   C.  A.  Dantzler,  Judge. 

Action  by  B.  O.  Bell  against  Janle  Edwards 
and  others.  From  a  judgment  dismissing  the 
complaint,  plaintiff  appeals.    Affirmed. 

Wm.  N.  Gray  don,  for  appellant.  M.  P.  De 
Bruhl  and  W.  P.  Greene,  for  respondents. 

JONES,  J.  The  plaintiff  seeks  in  this  ac- 
tion to  have  a  trust  declared  for  the  heirs  of 
Elizabeth  Bell,  deceased,  ia  the  tract  of  land 
described  in  the  complaint.  On  .December 
8,  1877,  J,  B.  G.  Bell,  father  of  plaintiff  and 
of  defendants  J.  H.  Bell,  Bosa  Gregory,  W. 
E.  Bell,  Georgia  Baskin,  and  Janle  Edwards, 
being  indebted  to  sundry  parties,  among 
whom  were  his  wife,  Elizabeth  Bell,  and  the 
firm  of  Wardlaw  &  Edwards,  who  were  judg- 
ment creditors,  the  tract  of  land  in  question 


was  sold  on  that  day  by  the  sheriff  of  Ab- 
beville connty  to  Mrs.  Elizabeth  Bell  for  the 
sum  of  $1,600.  Subsequently  Mrs.  Bell  as- 
signed her  bid  to  John  G.  Eid wards,  member 
of  the  firm  of  Wardlaw  &  Edwards,  and  hus- 
band of  defendant  Janie  Edwards.  The 
sheriff  made  deed  of  said  tract  of  land  to 
John  G.  Edwards  on  February  21,  1878,  .who 
went  Into  possession  and  continued  in  pos- 
session until  his  death  in  August,  1904.  De- 
fendants J.  H.  Bell,  Bosa  Gregory,  W.  E. 
Bell,  and  Georgia  Baskin  filed  no  answer. 
The  other  defendants  answered,  setting  up 
various  alleged  defenses.  The  circuit  court 
(Judge  Dantzler  presiding)  tried  the  case  on 
testimony  taken  by  the  master,  and  held  that 
neither  an  express  trust  nor  a  resulting  trust 
had  been  established,  and  dismissed  the  com- 
plaint Plaintiff  appeals  upon  numerous  ex- 
ceptions. 

Without  considering  the  exceptions  seria- 
tim, we  will  notice  the  controlling  questions 
raised  by  the  appeal. 

L  Properly  construed,  what  is  the  nature  of 
the  trust  alleged  in  the  complaint?  The  al- 
legations of  the  complaint  pertinent  to  this 
inquiry  are:  **Tbat  at  the  time  said  land 
was  sold  by  said  sheriff  the  said  Elizabeth 
Bell  furnished  to  the  said  John  G.  Edwards 
the  sum  of  $905.77  to  pay  for  the  said  land 
by  allowing  him  to  use  the.  amount  going  to 
her  on  her  execution  under  said  sale  in  pay- 
ing for  said  land ;  the  said  tract  of  land  be- 
ing paid  for  by  the  execution  held  by  her, 
being  credited  with  that  amount,  and  execu- 
tion of  Wardlaw  &  Edwards  being  applied  to 
said  purchase  money.  The  said  execution  was 
used  by  said  John  G.  Edwards  }n  part  pay- 
ment of  said  tract  of  land,  and  thereby  a  re- 
sulting trust  was  established  in  said  land  hk 
favor  of  the  said  Elizabeth  Bell  to  the  ex- 
tent of  about  two-thirds  Of  its  value.  •  •  • 
That  said  purchase  money  was  paid  by  the 
said  Elizabeth  Bell  in  pursuance  of  agreement 
between  her  and  the  said  John  G.  Edwards 
that  the  said  John  G.  Edwards  should  take  a 
deed  to  the  said  tract  of  land  and  hold  the 
same  in  his  own  name  till  certain  moneys 
which  he  claimed  he  had  advanced  to  the 
said  J.  E.  Bell,  the  husband  of  Mrs.  Bell, 
should  be  paid,  and  then  that  the  said  land 
should  be  conveyed  to  the  said  Elizabeth 
Bell."  We  think  the  complaint  alleges  an  ex- 
press trust,  as  was  held  by  the  circuit  court 
It  is  alleged  in  paragraph  2,  above  quoted, 
that  there  was  a  resulting  trust  in  said  land 
in  favor  of  the  said  Elizabeth  Bell  to  the  ex- 
tent of  about  two-thirds  of  its  value,  but  this 
is  a  mere  conclusion  of  law,  and  is  followed 
by  allegations  in  the  third  paragraph  of  an 
agreement  that  all  the  land  should  be  re- 
conveyed  to  Mrs.  Bell  upon  condition.  This 
negatives  the  idea  of  a  resulting  trust  because 
it  shows  an  agreement  different  from  that 
which  the  law  would,  imply  from  the  mere 
payment  of  a  part  of  the  purchase  money. 
"A  resulting  trust  arises  in  favor  of  one  who 
pays  the  purchase  money  of  an  estate,  and 
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takes  title  In  the  name  of  another,  becanse 
of  the  presumption  that  he  who  pays  for  a 
thing  Intends  a  beneficial  interest  therein 
for  himself,  but  this  presumption  cannot  arise 
when  a  contrary  Intent  appears,  since  it  is 
based  on  the  absence  of  evidence  of  such  con- 
trary intent.*'  Manning  y.  Screven,  56  S-  C. 
83,  34  S.  B.  22. 

It  is  well  settled  that  an  express  trust  can- 
not be  established  by  parol  evidence  (Rogers 
V.  Rogers.  62  S.  C.  393,  29  8.  B.  812;  Pruitt 
T.  Pruitt,  57  S.  C.  163,  35  S.  B.  486) ;  and  we 
concur  with  the  circuit  court  in  the  finding 
that  there  is  no  sufficient  evidence  of  an  ex- 
press trust.  The  only  writings  in  evidence 
urged  as  testimony  supporting  such  trust  are : 
(1)  The  following  entry  made  by  the  auditor 
of  Abbeville  county  upon  his  duplicate  books 
hi  February,  1903,  in  respect  to  the  land  in 
question  at  the  request  of  John  G.  Edwards : 
•'Sold  Mrs.  E.  Bell."  This  was  a  mere  direc- 
tion for  the  guidance  of  the  auditor,  is  not  an 
admission  of  a  previously  existing  trust,  and 
was  not  "signed  by  the  party"  as  expressly 
required  by  the  statute.  The  next  writing 
relied  on  Is  that  contained  in  the  correspond- 
ence between  John  G.  Eidwards  and  J.  J. 
Johnson  during  the  month  of  October,  1903. 
It  seems  that  Edwards  contemplated  a  sale 
of  the  land  and  division  of  the  proceeds 
among  the  children  of  Mrs.  Elizabeth  Bell, 
and  that  a  number  of  these  children  had  met 
at  his  house,  and  agreed  that  the  land  should 
bring  $5,000.  Accordingly  the  land  was 
offered  for  sale  at  auction  at  Abbeville  on 
October  4,  1903,  and,  having  been  knocked 
down  to  defendant  James  H.  Bell  at  $3,375, 
there  was  dissatisfaction  with  the  sale  at 
such  price,  a  controversy  arose,  and  this  cor- 
respondence ensued.  In  his  letter  of  October 
6,  1903,  Johnson,  on  behalf  of  J.  H.  Bell, 
offered  to  sell  Edwards  his  (J.  H.  Bell's) 
part  for  $1,000,  to  which  Edwards  next  day 
replied :  "Please  say  to  Mr.  Bell  that  we  can- 
not accept  his  proposition,  but  would  enter- 
tain a  proposition  on  a  basis  of  $5,000,  all  the 
heirs  agreeing."  This  proposition  was  ac- 
cepted by  J.  H.  Bell  through  Johnson,  but 
later  the  acceptance  was  withdrawn.  Then 
E>dwards  wrote  Johnson  to  the  effect  that  he 
(Edwards)  owned  the  land  in  fee  free  from 
any  claim  whatever,  that  his  offer  of  an  in- 
terest in  the  proceeds  of  sale  to  the  children 
of  Mrs.  Elizabeth  Bell  was  purely  voluntary, 
and  that,  since  they  were  disposed  to  seek 
litigation,  he  stood  strictly  on  his  legal  rights, 
as  he  had  bought  and  paid  for  the  land  with 
his  own  money. 

It  is  contended  by  appellant  that  the  words 
''all  the  heirs  agreeing,"  quoted  above,  con- 
fltltuted  an  admission  in  writing  of  an  exist* 
Ing  trust  in  favor  of  the  Bell  heirs.  It  is 
well  settled  that  the  writing  as  evidence  of 
a  trust  or  acknowledgment  thereof  must  man- 
if  est  a  previous  trust  (Barrett  v.  Cochran, 
11  &  O.  29;  Kennedy  v.  Gramllng,  33  8.  a 
367,  11  S.  E.  1081,  26  Am.  St  Rep.  676),  and 


such  is  the  language  of  the  statute.  Hencs 
mere  vague  and  ambiguous  words  capable  of 
an  inference  which  negatives  a  trust  cannot 
be  regarded  as  a  compliance  with  the  statute. 
In  Barrett  v.  Oocbran,  supra,  the  instru- 
ments of  writing  relied  on  to  create  a  trust 
were  a  deed  made  to  ^A.,  trustee  for  B.,"  and 
a  bond  and  mortgage  executed  at  the  same 
time  by  and  in  the  name  of  *'A.,  trustee  for 
B.,"  with  no  further  declaration  of  trust  ex- 
cept that  the  condition  of  the  bond  was  that 
the  payment  of  the  money  should  be  "out  of 
the  estate  which  may  be  held  by  me  as  such 
trustee.'  This  court  held  that  these  instru- 
ments were  not  sufficient  to  prove  a  previ- 
ously existing  trust  The  evidence  In  the 
case  at  bar  In  support  of  the  acknowledgment 
of  a  trust  is  not  so  strong  as  in  Barrett  v. 
CJochran,  for  here  there  is  no  reference  to  any 
trust,  and  in  the  writing  "all  the  heirs  agree- 
ing" is  thoroughly  consistent  with  the  later 
written  declaration  by  Edwards  in  the  same 
correspondence  that  he  intended  to  divide 
the  proceeds  of  the  sale  of  the  land  among 
the  children  of  Mrs.  Bell  merely  as  a  gratui- 
ty, so  that  these  words  may  fairly  be  con- 
strued to  mean  In  the  distribution  of  such 
gratuity  he  desired  to  consult  the  wishes  of 
the  heirs.  We  agree,  therefore,  with  the 
construction  of  these  writings  by  the  circuit 
court,  and  with  his  finding  of  fact  that  the 
offer  made  by  Edwards  was  a  mere  gratuity. 
The  foregoing  is  sufficient  to  dispose  of  the 
appeal  in  this  case,  but,  as  it  is  earnestly  in- 
sisted that  the  complaint  should  be  consider- 
ed as  alleging  a  resulting  trust,  and  as  the 
circuit  court  considered  the  complaint  from 
that  standpoint  also,  we  will  not  decline  to 
so  view  it  Thus  considering  it,  was  there 
sufficient  evidence  of  such  trust?  We  think 
not  While  a  resulting  trust  may  be  estab- 
lished by  parol  testimony  in  this  state,  such 
testimony,  to  warrant  an  Inference  of  a  re- 
sulting trust,  must  be  "clear,  strong,  unequiv- 
ocal, unmistakable,  and  must  establish  the 
fact  of  payment  by  the  alleged  beneficiary  be- 
yond a  doubt."  Catoe  v.  Catoe,  82  S.  C.  596, 
10  S.  B.  1078.  See,  also,  Rogers  v.  Rogers, 
52  S.  O.  891,  29  8.  B.  812.  The  record  in  the 
case  of  Elizabeth  Bell  v.  J.  B.  O.  Bell,  In- 
troduced in  evidence,  shows  the  following  re- 
ceipt entered  on  the  execution  book  of  Sheriff 
J.  Y.  Jones,  p.  82:  "$905.77.  Rec'd  of  Sher- 
iff  Jones  this  day  the  sum  of  Nine  Hundred 
and  Five  and  r^/ioo  dollars  in  this  case.  21st 
Feb.,  1878.  [Signed]  J.  G.  Edwards,  for  Bliz. 
Bell.*'  The  same  record  also  shows  this  re- 
ceipt entered  on  the  execution  book  of  J.  Y. 
Jones,  p.  19 :  "$675.75.  Received  this  day  of 
Sheriff  Jones  the  sum  of  Six  Seventy-five  and 
^*/ioo  dollars,  balance  on  our  claim  in  this 
case.  [Signed]  J.  G.  Edwards,  for  Wardlaw 
&  Edwards."  The  deed  of  conveyance  to  Ed- 
wards by  the  sheriff  recites  a  receipt  of  a 
consideration  of  $1,600  from  Edwards,  and 
the  following  receipt  given  Edwards  by  the 
sheriff  for  that  sum  was  introduced  in  evi- 
dence: 
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*'$1,600.  Received  of  John  G.  Edwarda  the 
sum  of  sixteen  hundred  dollars,  being  the 
purchase  money  of  the  James  E.  G.  Bell 
place,  containing  five  hundred  acres,  more  or 
less,  and  sold  3rd  Dec.,  1877.  Titles  made  to 
John  G.  Edwards.    Applied  as  follows : 

Wardlaw  &  ESdwards  claim $   675  75 

Mrs.   E.   Bell 905  77 

Amos  Clark   18  50 

$1,600  00 
**21  Feb.,  1878.  J.  Y.  Jones,  S.  A.  O." 

Even  if  it  be  conceded  that  the  above  re- 
ceipts show  Mrs.  Bell  permitted  Edwards  to 
use  the  proceeds  of  her  Judgment  in  settle- 
ment of  the  purchase  price  of  the  land.  It  is 
perfectly  consistent  with  the  idea  that  she 
Intended  to  make  Edwards  her  debtor  to 
that  extent  and  liable  to  account  to  her  for 
his  collection  of  the  Judgment  In  none  of 
the  declarations  which  it  is  alleged  Edwards 
made  concerning  this  transaction  did  he  ever 
state  that  Mrs.  Bell  paid  any  portion  of  the 
purchase  money  of  this  land,  but,  on  the  con- 
trary, in  his  letter  of  October  20,  1903,  ad- 
dressed to  J.  J.  Johnson  already  referred  to, 
Edwards  expressly  declared  that  he  paid  for 
the  land  with  his  own  money.  ''The  rule  is 
well  settled  that,  where  one  person  lends 
money  to  another  to  be  used  by  the  borrower 
in  the  purchase  of  land,  no  resulting  trust 
arises  in  favor  of  the  lender  in  the  land  pur- 
chased by  the  borrower,  title  to  which  is  tak- 
en in  the  latter's  name."  15  Ency.  Law  (2d 
Ed.)  1149.  Furthermore,  it  appears  that  on 
the  day  before  the  transaction  above  referred 
to  between  the  sheriff  and  Edwards  it  ap- 
pears that  Mrs.  Bell  assigned  the  bid  of  the 
land  made  by  her  December  3d  preceding  to 
John  G.  Edwards  for  value  received,  and  di- 
rected the  sheriff  to  make  the  same  title  to 
him  he  could  have  and  should  have  made  to 
her.  We  concur  with  the  circuit  court  in  the 
view  that  this  instrument  clearly  shows  Mrs. 
Bell  intended  that  the  sheriff  should  convey 
to  Edwards  all  the  beneficial,  as  well  as  the 
legal  interest  in  the  land.  This  negatives  the 
idea  that  Mrs.  Bell  intended  to  reserve  to  her- 
self any  beneficial  interest  Therefore,  un- 
der the  rules  already  stated,  there  was  no 
resulting  trust    Manning  v.  Screven,  supra. 

It  is  also  worthy  of  mention  that  all  the 
testimony  offered  by  plaintiff  to  establish  a 
trust  was  intended  to  show  not  such  a  result- 
ing trust  as  the  law  would  imply  from  the 
payment  of  a  portion  of  the  purchase  money— 
1.  e.,  to  the  extent  of  the  payment — ^but  the 
whole  land  is  claimed  under  the  alleged  trust, 
notwithstanding  the  fact  that  Edwards  ad- 
mittedly paid  a  large  part  of  the  purchase 
money  and  paid  a  large  prior  incumbrance. 
While  parol  testimony  is  permissible  to  prove 
a  resulting  trust,  when  the  proposed  testi- 
mony shows  an  agreement  beyond  what  the 
law  would  imply,  it  Involves  an  express  agree- 
ment Inconsistent  with  a  resulting  trust 

In  reaching  these  conclusions,  we  have  not 
considered  the  statement  in  writing  of  a  set- 


tlement between  Mrs.  Bell  and  Edwards  pre- 
pared about  the  time  of  the  sale  by  T.  C. 
Perrin,  attorney  for  Mrs.  Bell,  to  the  intro- 
duction of  which  in  evidence  objection  was 
made  by  appellant,  since  the  conclusion  of 
the  circuit  court  is  fully  support^  by  other 
evidence  in  the  case,  the  competency  of  which 
is  not  questioned. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 


(146  N.  C.  187) 
PATAPSCO  GUANO  CO.  v.  BOWERS- 
WHITE  LUMBER  CO. 

(Snpreme  Court  of  North  Carolina.    Nov.  27, 
1907.) 

1.  Boundaries—Deed— Abtificial  Pond. 

Where  the  description  in  a  deed  of  land 
contained  a  call.  *'and  thence  down  the  bottom 
to  the  poDd  and  Kehukee  Swamp,*'  and  the  gran- 
tor owned  the  land  under  the  pond  which  had 
banks  and  had  been  maintained  for  generations, 
and  also  owned  the  low  boggy  land  on  either 
side,  each  being  known  by  a  specific  name,  the 
line  stopped  at  the  edge  of  the  pond,  and  did  not 
extend  to  the  run  or  channel. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Boundaries,  S§  113,  114.] 

2.  Same  —  Permanent    Pond  —  Temporart 
Pond— Rule  of  Stating. 

The  rule  that  the  boundary  upon  an  artifi- 
cial pond  does  not  extend  to  the  thread  of  the 
stream,  where  the  pond  has  been  so  long  kept  np 
as  to  have  become  permanent  and  to  have  ac- 
quired anothed  well-defined  boundarv,  does  not 
apply  in  the  ca»e  of  a  purely  artificial  pond 
temporarily  maintained,  tne  margin  and  banks 
of  which  had  not  been  long  established  and 
clearly  marked. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Boundaries,  §  118.] 

3.  Same— Locating— Name  of  Body  of  Wa- 
ter. 

In  the  conveyance  of  land,  a  boundary  line 
may  be  located  and  terminated  by  calling  for  a 
body  of  water  by  name. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Boundaries,  §  05.] 

4.  Same  —  Permanent   Artificiai.   Pond  — 
Boundary— Natural  Lakes. 

Where  an  artificial  pond  has  existed  until 
it  is  a  well-known  landmark,  and  is  considered 
a  permanent  body  of  water  and  to  have  acquired 
in  the  community  boundaries  as  well  defined  as 
natural  lakes,  the  rule  regarding  boundaries  is 
the  same  as  that  applied  to  natural  lakes. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Boundaries,  {  118.] 

Appeal  from  .Superior  Court,  Halifax  Coun- 
ty; Lyon,  Judge. 

Action  by  the  Patapsco  Guano  Company 
against  the  Bowers-White  Lumber  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed,  and  action  dismissed. 

Civil  action  to  recover  damages  for  unlaw- 
fully trespassing  upon  and  cutting  timber  on 
plaintiff^s  land  and  to  enjoin  further  cutting. 

Kitchin  &  Smith,  for  appellant.  Albion 
Dunn,  for  appellee. 

BROWN,  J.  It  is  unnecessary  to  set  oat 
the  lengthy  statement  of  facts  agreed  con* 
tained  in  the  record.    It  is  admitted  that  the 
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case  turns  upon  the  construction  of  a  deed 
from  B.  £L,  Smith  to  Qeo.  W.  Grafflin,  and  up- 
on the  following  call  In  the  deed:  *'And 
thence  down  the  bottom  to  the  pond  and 
Kehukee  Swamp."  His  honor  was  of  opinion 
that  this  line  extended  to  the  run  of  the 
swamp,  and  did  not  stop  at  the  edge  of  the 
pond.  It  is  admitted  that  the  pond  called 
for  is  a  well-known  and  long-established  pond 
known  as  "Smith's  millpond."  Taking  the 
deed  by  ''its  four  corners,"  and  reading  it  in 
the  light  of  the  facts  agreed,  we  find  our- 
selves unable  to  agree  with  his  honor.  We 
are  of  opinion  that  "the  reason  of  the  thing," 
as  well  as  the  authorities,  sustain  the  defend- 
ant's contention  that  the  aforesaid  line  stops 
at  the  edge  of  the  pond. 

It  is  unnecessary  to  discuss  the  case  of  Wall 
V.  Wall,  142  N.  a  387,  55  S.  B.  283,  Brooks 
y.  Britt,  15  N.  0.  481,  and  other  cases  cited 
in  the  brief  of  the  learned  counsel  for  plain- 
tiff. They  do  not  militate  at  all  against  our 
conclusion.  If  the  words  "down  the  bottom 
to  the  pond"  did  not  occur  in  this  deed,  the 
authorities  cited  would  be  Id.  point  The 
Insertion  of  those  words  in  this  deed  under 
the  circumstances  imder  which  it  was  made 
denote  the  Intention  of  the  grantor  to  stop 
at  the  pond,  and  the  use  of  the  words  "Kehu- 
kee swamp"  serve  only  to  indicate  what  wa- 
ters flow  into  and  make  up  the  pond,  and 
thus  locate  it  If  this  were  not  so,  there 
would  have  been  no  use  la  calling  for  the 
pond.  Smith's  pond  appears  to  be  an  old 
established  pond  of  large  dimensions,  which 
has  existed  "since  the  time  whereof  the  mem- 
ory of  man  runneth  not  to  the  contrary."'  It 
appears  to  us  that  the  circumstances  and  facts 
of  the  case  strongly  support  defendant's  con- 
tention. Smith  owned  the  land  covered  by 
the  pond  and  swamp  and  the  lands  adjoining, 
including  the  lands  described  in  the  deeds  to 
plaintiff  and  in  the  deed  to  Brinkley,  through 
whom  defendants  claim.  He  was  the  owner 
and  operator  of  the  mill,  which  from  time  im- 
memorial had  been  run  by  the  waters  of  the 
pond.  The  pond  covered  100  acres  or  more, 
and  had  been  maintained  through  generations. 
The  margin,  bank,  or  edge  of  said  pond  is 
clearly  marked  by  nature  and  well  defined. 
The  channel  or  run  (to  which  plaintiff  claims 
the  call  in  said  deed  extends)  of  said  pond 
'and  swamp  had  a  well  known  and  specific 
name,  separate  and  distinct  from  the  pond 
and  swamp,  rising  miles  above  the  said 
swamp  and  pond.  This  was  known  as  "Ke- 
hukee Run,"  while  the  swamp,  the  low,  boggy 
land  on  either  side,  was  known  as  "Kehukee 
Swamp,"  and  the  pond  as  "Smith's  Millpond." 
With  these  patent  facts  before  the  parties 
when  the  deed  was  made.  It  is  evident  Smith 
Intended  to  convey  only  to  the  pond,  and  did 
not  intend  to  convey  the  pond  itself,  which 
he  would  have  done  had  he  extended  the  call 
to  the  run  of  the  swamp  from  which  the  pond 
had  been  created.  It  is  hardly  to  be  presum- 
ed that  Smith  Intended  to  destroy  the  value 
of  his  mill  by  selling  its  pond,  for  it  appears 


that  immediately  after  the  execution  of  the 
Grafflin  deed  Smith  conveyed  to  Brinkl^ 
"the  tract  of  land  known  as  Smith's  millpond, 
including  the  millpond,  mill,"  etc.  Ever  since 
then  Brinkley  and  those  claiming  under  him 
have  operated  the  mill  by  the  power  furnish- 
ed by  the  waters  of  that  pond. 

Our  conclusion  is  supported  by  abundant 
authority.  The  two  encyclopedias  sum  up 
the  authorities  by  saying:  "It  is  perhaps 
the  prevailing  doctrine,  regarded  as  particu- 
larly applicable  to  the  large  lakes  of  this 
country  and  qualified  in  the  case  of  artificial 
ponds,  that  wliile  a  general  grant  of  land  on 
a  river  or  stream,  which  is  nonnavigable,  ex- 
tends the  line  of  the  grantee  to  the  middle  or 
thread  of  the  current,  a  grant  to  a  natural 
pond  or  lake  extends  only  to  the  water's 
edge."  12  Am.  &  Eng.  Bnc.  (1st  Ed.)  p.  642. 
"Land  bounded  on  a  pond  extends  only  to 
the  margin,  and  the  margin  of  the  pond,  as 
it  existed  at  the  time  of  the  conveyance,  is 
the  limit  whether  the  pond  was  then  in  its 
natural  state  or  t^ised  above  it  by  a  dam." 
5  Cyc.  p.  901.  The  American  &  English  Enc, 
at  page  653,  states  the  true  principle  of  con- 
struction which  differentiates  this  case  from 
those  cited  by  plaintiff :  "The  boundary  up- 
on an  artificial  pond  raised  by  a  dam  swelling 
a  stream  over  its  banks  presumptively  extends 
to  the  thread  of  the  stream,  unless  the  pond 
has  been  so  long  kept  up  as  to  have  become 
permanent  and  to  have  acquired  another  well 
defined  boundary."  To  the  same  effect  and 
in  practically  the  same  language  the  rule  is 
announced  in  Waterman  v.  Johnson,  13  Pick. 
(Mass.)  261,  and  afterwards  approved  In  Paine 
V.  Woods,  108  Mass.  160.  This  rule  of  con- 
struction would  not  hold  good  in  the  case 
of  a  purely  artificial  pond  temporarily  main- 
tained, the  margin  or  banks  of  which  had  not 
been  long  established  and  clearly  marked. 
Smith's  pond  is  a  permanent  lx>dy  of  water 
which  has  existed  In  its  present  status  for 
generations  past  and  its  margin  must  neces- 
sarily be  a  landmark  well  known  In  the  com- 
munity. We  think  the  principles  herein  laid 
down  are  fully  supported  by  the  following 
authorities  among  text-writers:  Angell  on 
Water  Courses  (6th  M.)  §  41;  8  Wash.  Real 
Prop.  (5th  Ed.)  p,  443;  Gould  on  Waters,  {  203; 
Devlin  on  Deeds,  S  1026 — ^and  also  by  many 
decided  oases.  West  Roxbury  v.  Stoddard,  7 
Allen  (Mass.)  167;  Nelson  v.  Butterfield,  21 
Mew  238;  Hathome  v.  Stinson,  12  Me.  183, 
28  Am.  Dec.  167;  Diedrlch  v.  Railroad,  42 
Wis.  248,  24  Am.  Rep.  3d9.  It  being  admitted 
that  the  pond  called  for  is  known  as  Smith's 
millpond,  we  have  a  definite  and  certain  iden- 
tification of  the  thing  called  for,  amply  suffi- 
cient to  uphold  a  conveyance  of  the  land  cov- 
ered by  its  waters  had  the  land  under  the 
pond  been  conveyed  by  that  name.  My  Lord 
tUoke  says,  in  substance,  that,  where  a  collec- 
tion of  water  has  by  long  existence  and  usage 
acquired  a  specific  name,  the  land  by  which 
it  is  covered  may  be  conveyed  under  that 
name  and  illustrates  it  thus:    "Stagnum  a 
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pooIe  doth  consist  of  water  and  land,  and 
therefore  by  the  name  of  Btagnum  or  poole 
the  water  and  land  shall  pass  also.**  Ck>.  Litt. 
5b.  If  land  may  be  conveyed  by  describing 
It  by  a  well-known  name  giyen  to  a  collec- 
tion of  water  covering  It,  we  think  that  It  is 
equally  proper  to  hold  that  a  boundary  line 
might  be  located  and  terminated  by  calling 
for  such  body  of  water  by  name.  The  most 
Interesting  and  well-considered  case  on  the 
subject  that  we  have  examined  Is  Boardman 
V.  Scott,  102  Ga.  404,  30  S.  E.  982,  also  re- 
ported with  copious  notes  in  51  L.  R.  A.  178. 
In  this  case  all  the  authorities  are  collected 
and  carefully  and  elaborately  reviewed  by  Mr. 
Justice  Fish,  who  in  a  headnote  by  himself 
states  the  great  weight  of  authority  to  hold: 
"Under  a  deed  bounding  the  land  therein  con- 
veyed by  an  artificial  pond,  which  had  been 
In  existence  for  more  than  40  years  and  which 
had  thus  become  a  permanent  body  of  water, 
and  was  still  being  kept  up  and  maintained 
as  such,  its  waters,  however,  ebbing  and  flow- 
ing from  time  to  time  so  as  to  leave  a  margin 
of  land  between  its  high  and  low  water  marks, 
the  line  of  the  land  so  conveyed  did  not  ex- 
tend to  the  thread  of  the  stream  from  whose 
waters  the  pond  was  formed,  but  only  to  the 
low-water  mark  of  the  pond  at  the  date  of 
the  deed."  In  that  case  the  collection  of  wa- 
ter called  for  was  known  as  "McCall's  mill- 
pond,"  and  it  was  formed  exactly  In  the  man- 
ner as  Smith's  pond  was  formed  by  construct- 
ing a  dam  across  a  swamp.  Smith's  pond 
has  existed  for  so  long  a  period  that  it  must 
have  become  a  well-known  landmark  In  the 
neighborhood,  and  may  Justly  be  considered 
a  permanent  body  of  water  and  to  have  ac- 
quired In  the  community  as  well-known  and 
as  well-defined  boundaries  as  most  natural 
lakes  or  ponds,  and  under  these  circumstances 
we  think  the  rule  Is  the  same  as  that  uni- 
versally applied  to  natural  lakes  and  ponds. 

The  Judgment  of  the  superior  court  is  re- 
versed, and  the  action  Is  dismissed. 

Reversed. 


(14G  N.  C.  147) 

MUDGB  V.  VARNim. 

(Supreme  Court  of  North  Carolina.     Nov.  27, 
1907.) 

1.  GuABANTT— Liability  of  Guabantob. 

The  liability  of  one  who  guarantees  that  a 
corporate  debt  will  be  paid  on  a  designated 
date  is  that  of  a  guarantor  of  payment,  and  not 
of  collection,  and,  on  the  corporation  failing  to 
pay.  his  obligation  to  pay  is  absolute. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Guaranty,  §§  36-41.] 

2.  Same. 

A  guarantor  of  payment  is  liable  on  an 
absolute  promise  to  pay  on  failure  of  the  prin- 
cipal debtor  to  pay,  while  a  guarantor  of  col- 
lection is  liable  on  a  promise  to  pay  on  condi- 
tion that  the  creditor  will  diligently  prosecute 
the  principal  debtor  without  success. 

[Ed.  Note— For  cases  in  point,  see  Cent  Die. 
vol.  25,  Guaranty,  §§  36-41.] 


8.  EviDSNCB  —  Pabol     Evidenob  —  WBirraif 

GUABANTT. 

Where  a  contract  of  guaranty  is  in  writ- 
ing and  free  from  ambiguity,  the  guarantor  can- 
not alter  it  by  proof  that  he  did  not  intend  to 
be  bound  accordmg  to  its  terms. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence.  §§  1813-1817.] 

4,   GUABANTY— CONSIDEBATION. 

A  guaranty  by  one  that  the  debt  of  another 
will  be  paid  on  a  designated  date,  if  the  cred- 
itor will  delay  enforcement  of  the  claim  until 
that  time,  is,  on  the  creditor  agreeing  to  delay, 
supported  by  a  sufficient  consideration. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Guaranty,  §§  13-17.] 

Appeal  from  Superior  Court,  Rowan  Coun- 
ty; Moore,  Judge. 

Action  by  Edmund  T.  Mudge  against  H.  B. 
Vamer.  Ftom  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

John  U  Rendleman  and  Adams,  Jerome 
&  Armfleld,  for  plaintiff.  R.  Lee  Wright  and 
P.  S.  Carlton,  for  defendant. 

HOKE,  J.    Plaintiff,  holding  a  valid  ac- 
count past  due  for  goods  sold,  and  delivered 
to  the   Globe   Publishing  Company   to   the 
amount  of  $286.88,  and  having  some  reason 
to  complain 'of  Inattention  on  part  of  the 
company  to  his  letters  concerning  It,  placed 
the  same  In  the  hands  of  an  attorney  for  col- 
lection.   Defendant,  who  was  the  president 
of   the    Globe    Company,    wrote    protesting 
against  such  course,  whereupon  plaintiff  wrote 
that,  if  defendant  would  give  notes  for  the 
account  and  Indorse  same,  the  plaintiff  would 
withdraw  the  claim  from  the  hands  of  the 
attorney.    Defendant  replied,  giving  plaintiff 
general  assurance  of  payment,  but  not  offer- 
ing to  Indorse  any  notes  for  the  account 
Thereupon  plaintiff  wrote  defendant  a  letter 
containing  this  statement:    ''Now,  please  do 
not  misimderstand  us.    We  are  making  a 
claim  against  the  Globe  Publishing  Company, 
and  not  against  you,  and,  if  you  have  any 
confidence  yourself  in  the  Globe  Publishing 
Company,  you  will  Indorse  the  notes.    Should 
we  have  a  satisfactory  settlement  from  you 
by  Friday  of  this  week  properly  secured,  we 
will  withdraw  the  claim  entirely  from  the 
hands  of  the  attorney,  otherwise  we  will  au- 
thorize him  to  proceed  to  collect  the  account, 
by  suit  of  necessary.    If  you  should  decide  to  ^ 
Indorse  the  note,  and  will  wire  us  at  once,' 
we  will  withdraw  the  claim  immediately." 
In  reply  defendant  wrote  on  June  25th  Inst, 
saying:    "Will  you  be  so  kind  as  to  hold  up 
this  account  until  July  10th.    If  so,  I  will 
guarantee  that  It  will  be  paid  on  that  date.'* 
Plaintiff  immediately  replied,  agreeing  to  the 
delay.    The  account  was  not  paid,  and  some 
time  thereafter  the  company  became  Insol- 
vent, and  the  present  action  was  instituted 
against  defendant  personally,  on  the  agree* 
ment  contained   in   this  written  correspon* 
dence. 

Recovery  was  resisted  by  defendant  chiefly 
on  the  ground  that  the  plaintiff  was  required 
to  show  that  he  had  proceeded  with  diligence 
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against  the  principal  debtor.  The  evidence 
does  not  Indicate  very  clearly  that  the  plain- 
tiff has  been  at  all  remiss  in  this  respect,  but 
conceding  that  this  should  be  established,  we 
are  of  opinion  that  it  would  not  avail  to  re- 
lieve defendant  from  liability,  for  the  reason 
that  the  agreement,  shown  by  the  corres- 
pondence, is  a  guaranty  of  payment  and  not 
simply  of  collection,  and,  on  default  of  the 
principal,  the  defendant's  obligation  to  pay 
became  absolute.  Cowan  v.  Roberts,  134  N. 
C.  415,  46  S.  B.  979,  65  L.  R.  A.  729,  101  Am. 
St  Rep.  845;  Jenkins  v.  Wilkinson,  107  N.  C. 
707,  12  S.  E.  630,  22  Am.  St  Rep.  911;  Jones 
V.  Ashford,  79  N.  0.  173.  In  Jenkins  v.  Wil- 
kinson, supra,  the  distinction  between  the 
two  kinds  of  guaranty  is  well  stated,  and  in 
that  case  the  court  held:  "(1)  A.  was  indebt- 
ed to  B.,  and  gave  his  promissory  note,  which, 
at  maturity,  he  failed  to  pay.  In  considera- 
tion of  a  further  extension  of  the  time  for 
payment,  G.  executed  a  writing,  promising  to 
guarantee  the  payment  of  the  jdebt,  provided 
B.  would  hold  a  certain  mortgage  as  collat- 
eral. Held,  G.  was  liable  as  a  guarantor  of 
payment,  and  not  as  a  mere  guarantor  of 
collection.  (2)  A  guarantor  of  payment  is 
liable  upon  an  absolute  promise  to  pay  upon 
failure  of  the  principal  debtor.  (3)  A  guar- 
antor of  collection  is  liable  upon  a  promise  to 
pay  the  debt,  upon  condition  that  the  guaran- 
tor shall  diligently  prosecute  the  principal 
debtor  without  success."  The  authority  is  de- 
dsive  against  this  position  of  defendant 

It  is  objected*  further,  that  the  court  de- 
clined to  permit  defendant  to  testify  as  to 
what  he  Intended  by  the  letter  in  which 
he  guaranteed  the  payment,  to  wit,  that  he 
only  intended  to  give  the  promise  as  presi- 
dent of  the  company,  and* not  as  an  individual, 
citing  hi  support  of  his  position  the  case  of 
Typewriter  Co.  v.  Hardware  Co.,  143  N.  C. 
97,  55  S.  E.  417,  and  other  cases  of  like  kind. 
But  the  principle  announced  in  those  cases 
has  no  application  here,  where  the  entire  con- 
tract is  shown  to  be  in  writing  and  the  terms 
are  explicit  and  free  from  ambiguity.  The 
guaranty  of  defendant  as  president  would 
have  given  no  additional  value  to  plaintiff's 
claim  against  the  company.  That  was  al- 
ready acknowledged  and  complete.  The  en- 
tire correspondence  conclusively  shows  that 
the  guaranty  expressed  was  that  of  defend- 
ant personally.  In  such  case  the  correct  doc- 
trine is  that  a  party  to  such  a  contract  is  not 
permitted  to  contradict,  or  alter,  the  agree- 
ment by  showing  that  he  did  not  intend  the 
clear  import  of  the  terms  in  which  the  con- 
tract is  expressed.  Bank  v.  Moore,  138  N. 
G.  529,  51  8.  E.  79,  and  authorities  cited; 
Clark  on  Contracts,  pp.  386-401. 

In  the  case  before  us  the  letters  express  the 
entire  contract  between  the  parties.  The  ob- 
ligation on  the  part  of  the  defendant  is  ex- 
plicit and  absolute.  The  consideration,  the 
assent  to  the  delay  asked  for,  is  sufficient 
(Clark  on  Contracts,  p.  121),  and  there  is  no 
reason  shown   why  the  plaintiff's  recovery 


should  not  be  sustained.    The  objection  to 
the  second  deposition  is  without  merit,  and 
we  find  no  error  which  gives  defendant  any 
just  ground  for  complaint 
No  error. 


a45  N.  C.  490) 

STATE  V.  WRIGHT. 

(Supreme  Court  of  North  Carolina.    Nov.  27. 
1907.) 

1.  Witnesses  —  Contba diction  —  Competen- 
CT  OF  Statements  of  Decedent. 

Where  the  state  did  not  offer  the  dying 
declarations  of  decedent,  bat  showed  by  witness- 
es that  accused  was  the  person  who  killed  dece- 
dent, the  statement  of  decedent  as  a  witness  be- 
fore the  committing  magistrate  that  he  did  not 
know  who  struck  him  was  irrelevant,  and  did 
not  contradict  the  state's  witnesses. 

2.  Criminal   Law  —  Trial  —  Con  duct   or 
Judge. 

The  language  of  the  court  in  referring  to 
the  testimony  of  a  witness  for  accused  as  "the 
Smith  woman"  was  not  prejudicial  to  accused; 
the  language  being  used  in  a  respectful  manner. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Crimhial  Law,  $  1520.] 

Appeal  from  Superior  Court,  Catawba 
County;   Ward,  Judge. 

Reese  Wright  was  convicted  of  murder  In 
the  second  degree,  and  he  appeals.  Affirmed. 

Self  &  Whitener,  for  appellant  Assistant 
Attorney  General  Clement,  for  the  State. 

BROWN,  J.  The  defendant  was  convicted 
of  murder  in  the  second  degree  for  the  kill- 
ing of  one  Lowry. 

There  are  only  two  assignments  of  error. 

(1)  Four  witnesses  for  the  state  testified 
that  the  prisoner  Is  the  person  who  struck 
the  deceased;  that  he  picked  up  something 
from  the  ground,  threw  It  at  Lowry,  and 
hit  him  while  Lowry  and  the  prisoner  were 
in  a  quarrel.  The  prisoner,  his  wife,  and 
two  other  witnesses,  Tom  Smith  and  his 
wife,  testified  that  there  was  no  quarrel  be- 
tween deceased  and  prisoner,  and  that  pris- 
oner did  not  throw  anything  at  Lowry  or 
any  one  else.  The  prisoner  offered  to  show 
that  on  his  trial  before  the  mayor  of  Hickory 
a  day  or  two  thereafter,  on  a  charge  of  hav- 
ing assaulted  Lowry,  Lowry,  introduced  as 
a  witness  for  the  state,  testified  that  he  "did 
not  know  who  hit  him."  The  court,  upon 
objection  by  the  solicitor,  refused  to  admit 
this  testimony,  and  prisoner  excepted.  It  is 
unnecessary  to  consider  the  effect  of  the  fail- 
ure of  the  committing  magistrate  to  reduce 
the  evidence  to  writing  and  signed  by  the 
witnesses,  as  required  by  the  statute,  and 
as  to  whether  such  failure  will  necessarily 
deprive  either  the  state  or  defendant  of  the 
benefit  of  Lowry's  evidence  testified  to  be- 
fore the  mayor  during  life.  The  evidence  is 
irrelevant  and  immaterial,  and  proves  noth- 
ing.. The  state  had  not  offered  the  dying  dec- 
larations of  Lowry  to  prove  that  defendant 
was  the  person  who  hit  hiuL  Lowry's  igno- 
rance as  to  who  hit  the  blow  does  not  in 
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the  least  tend  to  contradict  the  poeitive  tes- 
timony of  the  state's  witnesses  who  testify 
that  the  defendant  is  the  person  who  did  It 

(2)  His  honor,  in  referring  to  the  testimony 
of  the  prisoner's  witness,  Ila  Smith,  spoke  of 
her  as  "the  Smith  woman.'*  The  record  states 
that  this  language  was  used  in  a  respectful 
manner.  The  point  made  on  the  prisoner's 
behalf  is  that  the  jury  may  not  have  under- 
stood the  reference  to  be  VrespectfuL"  We 
do  not  think  the  manner  of  referring  to  the 
witness  tended  to  prejudice  the  defendant 
in  the  least,  and  we  have  no  idea  that  the 
conscientious  judge  who  presided  ever  had 
the  slightest  purpose  of  being  discourteous 
to  any  witness,  however  humble  in  the  walks 
of  life.  It  is  frequently  the  case  in  nisi 
prius  trials  that  witnesses  are  referred  to 
without  "putting  a  handle  to  their  names." 

We  find  nothing  in  the  record  of  which  the 
defendant  can  justly  complain. 

No  error. 

a45  N.  a  487) 

STATE  V.  TUTTLB. 

(Supreme  Court  of  North  Carolina.    Nov.  27, 
1907.) 

1.  TRESPASS— PORCTBT.E   TRESPASS— ELEMVNTB. 

The  gist  of  the  offense  of  forcible  trespass 
is  the  vioieDce  and  intimidation,  and  no  assault 
need  appear,  and  such  violence,  threats,  and 
cursin?  towards  a  female  as  to  cause  her  against 
her  will  to  sign  an  order  for  cancellation  of  a 
mortgage  held  by  her  against  defendant  is  terror 
and  violence,  making  a  forcible  trespass. 

2.  Sa&te. 

Whenever  a  man,  either  by  behavior  or 
speech,  gives  those  who  are  in  possession  just 
cause  to  fear  that  he  will  do  them  some  bodily 
hurt  if  they  will  not  give  way  to  him,  he  is 
guilty  of  forcible  trespass. 

Appeal  from  Superior  Court,  Forsyth  Coun> 
ty;  Ferguson,  Judge. 

B.  S.  Tuttle  was  convicted  of  forcible  tres- 
pass, and  he  appeals.    Affirmed. 

The  defendant  was  indicted  on  the  follow- 
ing bill:  "The  jurors  for  the  state,  upon 
their  oaths,  present  that  E.  S.  Tuttle,  late  of 

Forsyth  county,  on  the day  of , 

1906,  did  execute  unto  V.  R.  Anderson  a  cer- 
tain chattel  mortgage,  therein  conveying  cer- 
tain personal  property  to  secure  unto  the 
said  V.  R.  Anderson  the  payment  of  the  sum 
of  $100  at  the  maturity  of  a  note  In  like 
amount,  which  said  chattel  mortgage  was 
duly  recorded  in  the  office  of  the  register  of 
deeds  of  Forsyth  county;  that  the  said  B.  S. 
Tuttle  afterwards,  to  wit,  on  the  1st  day  of 
January,  1907,  with  force  and  arms,  at  and 
in  the  county  aforesaid,  unlawfully,  violent- 
ly, forcibly,  injuriously,  and  with  a  strong 
hand,  and  by  threats  and  cursing,  did  com- 
pel the  said  V.  R.  Anderson  to  sign  an  order 
directing  the  cancellation  of  the  said  chattel 
mortgage  so  recorded  in  the  office  of  the 
register  of  deeds  of  Forsyth  county  against 
the  will  of  the  said  V.  R.  Anderson  and 
against  the  protest  of  her,  the  said  V.  R. 
Anderson,  to  the  great  damage  of  her,  the 


said  v.  R.  Anderson,  to  the  evil  example  of 
others  In  like  case  offending,  against  the 
form  of  the  statute  in  such  cases  made  and 
provided,  and  against  the  peace  and  dignity 
of  the  state."  The  defendant  made  a  motion 
to  quash  and  excepted  to  its  refusal.  After 
verdict,  he  moved  In  arrest  of  judgment, 
which  motion  being  denied  also  he  again  ex- 
cepted and  appealed. 

Lindsay  Patterson  and  F.  T.  Baldwin,  for 
appellant.  Hayden  Clement,  Asst  Atty.  Gen., 
for  the  State. 

CLARK,  C.  J.  The  indictment  sufficiently 
charges  a  forcible  trespass.  It  alleges  that 
the  defendant  "unlawfully,  violently,  forci- 
bly, Injuriously,  and  with  a  strong  hand,  and 
by  threats  and  cursing,  did  compel  the  said 
v.  R.  Anderson  to  sign  an  order  directing  the 
cancellation  of  the  said  chattel  mortgage  so 
recorded  in  the  office  of  the  register  of  deeds 
of  Forsyth  cpunty  against  the  will  of  the 
said  V.  R.  Anderson,  and  against  her  protest, 
to  her  great  damage,"  etc.  Suppose  the  al- 
legation had  been  that  the  defendant  had 
slapped  a  pistol  to  the  prosecutrix's  head,  and 
thus  compelled  her  to  sign  a  check  or  do  any 
other  act.  It  Is  the  show  of  force  and  com- 
pelling the  doing  of  an  act  against  the  will 
of  the  prosecutrix  which  makes  a  forcible 
trespass.  No  assault  need  appear  in  the  in- 
dictment. Wharton,  Cr.  Law  (10th  Ed.)  S 
1092;  also  State  v.  Mills,  13  N.  C.  423,  where 
Judge  Ruffin  says  that  an  actual  breach  of 
the  peace  Is  not  necessary,  and  that,  while 
there  must  be  something  more  than  a  mere 
civil  Injury,  it  is  a  forcible  trespass  if  the 
act  tends  to  a  breach  of  the  peace  by  being 
done  in  the  presence  of  the  prosecutor,  •*to 
his  terror  or  against  his  will."  Certainly  the 
violence,  threats,  and  cursing  towards  a  fe- 
male which  caused  her,  against  her  will,  to 
sign  an  order  for  cancellation  of  a  mortgage 
held  by  her  against  the  defendant  was  terror 
and  violence  making  a  forcible  trespass.  In 
State  V.  Tolever,  27  N.  C.  454,  the  court  sus- 
tained an  Indictment  for  forcible  trespass 
which  charged  that  the  defendants  did 
"curse,  abuse,  and  threaten"  a  woman,  and 
throw  a  dead  cat  into  her  house  through  the 
open  door.  It  was  not  charged  there,  as 
here,  that  the  terror  compelled  her  to  do  any 
act  against  her  will. 

The  gist  of  the  offense  is  the  violence  and 
intimidation.  That  Is  sufficiently  charged 
when  it  is  alleged  that  the  violence,  cursing, 
and  threatening  made  the  woman*  against 
her  will  and  protest,  sign  the  order  to  cancel 
on  the  record,  the  mortgage  which  she  held 
against  the  defendant  In  State  v.  Mills,  104 
N.  C.  907,  10  S.  E.  676,  17  Am.  St  Rep.  706, 
the  indictment  was  not  quashed,  but  the  court 
held  that  the  facts  found  by  the  special  ver- 
dict did  not  constitute  forcible  trespass,  be- 
cause "there  was  nothing  done  or  said  which 
should  have  intimidated  oi*  overawed  a  man 
of  ordinary  firmness."    But  the  allegation  of 
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the  bill  in  this  case  is  that  the  woman  was 
intimidated  by  the  violence,  threats,  and  curs- 
ing, and  that  to  the  extent  that  the  defendant 
compelled  her  to  sign  the  paper  he  wanted 
against  her  will  and  protest.  In  State  y. 
Gray,  109  N.  C.  790,  14  S.  B.  55,  the  defend- 
ant was  held  guilty  on  a  special  Yerdict, 
where  without  violence  he  procured  of  a  fe- 
male a  duebill»  and,  by  using  rough  language, 
intimidated  her  so  that  she  made  no  effort  to 
take  it  back.  Here  the  defendant  took  and 
carried  away  the  paper  which  he  made  the 
prosecutrix  sign,  against  her  will  and  pro- 
test, by  his  violence,  threats,  and  cursing. 
In  State  v.  Armfield,  27  N.  O.  207,  which  is 
Yery  like  this  case,  the  court  held  that  the 
indictment  was  sufficient  an^  sustained  the 
charge  of  the  trial  Judge,  which  was,  in  part, 
as  follows:  'That  it  was  not  a  necessary 
constituent  of  such  an  offense  that  the  In- 
dividual whose  rights  were  violated  should 
oppose  the  seizing  or  taking  away  of  his 
property  by  force,  provided  he  were  over- 
awed and  prevented  from  doing  so  by  a  su- 
perior force  and  a  disinclination  to  engage 
In  a  breach  of  the  peace."  "Whenever  a 
man,  either  by  his  behavioir  or  speech,  gives 
those  who  are  In  possession  lust  cause  to 
fear  that  he  will  do  them  some  bodily  hurt  if 
they  will  not  give  way  to  him,"  he  is  guilty 
of  forcible  trespass.  Archbold,  Cr.  Pr.  &  PI. 
p.  1133.  "No  particular  words  are  necessary 
in  the  indictment  at  common  law.  All  that 
is  required  is  that  it  should  appear  by  the 
indictment  that  such  force  and  violence  have 
been  used  as  constitute  a  public  breach  of 
the  peace"  (Id.  1135),  or  tends  thereto  (State 
V.  Mills,  13  N.  0.  423). 

The  diarge  is  sufficiently  made,  and  It  ap- 
pears that  the  Jury  had  no  difficulty  in  find- 
ing the  proof  sufficient  There  is  no  excep- 
tion to  the  evidence  or  to  the  charge  of  the 
court. 

Affirmed* 

a46  N.  c.  168) 

NORFOLK  LtTMBER  CO.  et  al.  v.  SMITH 
et  al. 

(Supreme  Court  of  North  Carolina.    Nov.  27, 
1907.) 

Loos  AWD  Logging— Sales  of  Timbeb— Con- 

fiTBTTcnoR  OP  Contract. 

Under  a  contract  of  sale  of  timber,  pro- 
viding that  vendee  should  have  four  years  to 
cnt  and  remove  the  same,  and,  if  longer  time 
was  desired,  that  the  same  was  granted  not  ex- 
ceeding two  years,  vendee  was  bound  to  begin 
the  cutting  and  removal  within  the  first  four 
years,  and,  not  having  done  so,  could  not  begin 
during  the  two  supplementary  years,  they  being 
allowed  for  the  puri)ose  only  of  completing  the 
cutting  and  removal  begun  during  the  first  four 
yf'ars,  and  not  as  additional  time  within  which 
to  begin. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  33,  Logs  and  Logging,  §§  9,  11.] 

Appeal  from  Superior  Court,  Harnett  Coun- 
ty;   E.  B.  Jones,  Judge. 

Action  by  the  Norfolk  Lumber  Company 
and  others  against  M.  A.  and  fil  S.  Smith. 


Judgment  for  defendants,  and  plalntifTs  ap- 
peal.   Affirmed. 

This  Is  an  action  brought  for  an  injunction 
against  the  cutting  of  timber  on  the  land  de- 
scribed in  the  pleadings,  containing  875  acres, 
and  known  as  the  "Smith  tract."  The  ques- 
tion in  the  case  for  our  consideration  arises 
upon  the  construction  of  a  contract  between 
J.  D.  Barnes  and  James  EL  ETthridge,  the 
plaintiff  having  acquired  the  interest  of  Eth- 
ridge  under  the  said  contract  by  mesne  con- 
veyances or  assignments,  and  the  defendants 
having  acquired  the  title  and  interests  of  J, 
D.  Barnes  by  a  deed  to  M.  A.  Smith,  whose 
busband  and  codefendant,  E.  S.  Smith,  cut 
the  timber  by  her  permission  and  authority. 
The  material  part  of  the  contract  between 
Barnes  and  Etbridge  is  as  follows :  *'In  con- 
sideration of  the  sum  of  fourteen  hundred 
dollars  in  cash,  the  receipt  of  which  is  here- 
by acknowledged,  I  have  this  day  agreed  to 
bargain  and  sell,  and  by  these  presents  do 
bargain  and  sell  to  James  E.  Ethridge,  of 
Norfolk,  Va.,  his  heirs  and  assigns,  with  the 
privilege  of  moving,  as  hereinafter  stated,  at 
any  time  within  four  years  from  date,  subject 
to  the  conditions  hereinafter  contained,  all 
of  the  pine  saw  mill  timber  of  the  following 
dimensions :  That  is  twelve  Inches  in  diame- 
ter at  the  stump  at  the  time  of  removing,  on 
that  tract  or  parcel  of  land  situated  In  the 
county  of  Harnett,  and  the  state  of  North 
Carolina,  and  bounded  as  follows:  [Descrip- 
tion here  given.]  The  said  James  E.  Eth- 
ridge, his  heirs  and  assigns,  shall  have  four 
years  to  cut,  haul  and  remove  said  timber 
from  the  land,  and,  If  longer  time  Is  desired 
to  remove  the  timber,  right  is  hereby  granted 
upon  the  payment  of  eight  per  cent  per  an- 
num on  the  purchase  price  for  the  time  it 
takes  after  the  expiration  of  the  four  years 
herein  granted,  together  with  the  rights  and 
privileges,  for  and  during  the  said  period 
from  this  date,  of  his  agents,  heirs  or  assigns 
to  enter  upon  said  land,  or  any  other  land 
owned  by  him,  and  to  pass  and  repass  on 
the  same  at  will  on  foot  or  with  teams  and 
conveyances,  to  build  lumber  camps,  stables 
and  other  fixtures,  to  cut  and  remove  the 
said  timber,  and  to  construct  and  operate  any 
roads,  tramroads  or  railroads  over  and  upon 
said  lands,  as  the  said  James  E..  Ethridge, 
his  heirs  or  assigns  may  deem  necessary  for 
cutting  and  removing  said  timber,  and  to  use 
such  trees,  underwood  and  brush  on  said  land 
as  may  be  needed  in  the  construction  and 
operation  of  said  roads,  tramways  and  rail- 
roads, and  ^to  use  and  operate  any  railroad, 
tramways  or  roads  that  the  grantee  herein 
or  his  heirs  may  construct  or  cause  to  be 
constructed,  so  long  as  they  may  desire,  not 
exceeding  two  years;  [with]  the  right  to  re- 
move any  and  all  fixtures,  roads,  railroads 
and  tramways,  or  anything  put  up  by  said 
James  E.  Ethridge,  his  heirs  or  assigns,  on 
said  lands."  His  honor.  Judge  Jones,  issued 
a  restraining  order  to  stop  the  cutting  and 
removal  of  timber  and  an  order  to  show  cause 


544 


6&  SOUTHEASTERN  REPORTBB. 


(N.a 


why  the  injnnctlon  should  not  be  continued 
to  the  final  hearing,  at  which  time  he  refused 
to  continue  the  injunction  and  the  plaintiffs 
appeal. 

Rose  &  Rose,  for  plaintiffs.     E.  ▲.  Young 
and  J.  a  Clifford,  for  defendants. 

WALKER,  J.  (after  stating  the  facts  as 
above).  It  seems  to  us  that  the  presiding 
judge  correctly  Interpreted  the  agreement  be- 
tween Barnes  and  Ethridge.  The  parties  evi- 
dently intended  that  Ethridge  should  begin 
the  cutting  and  removal  of  the  timber  with- 
in the  first  four  years,  and  the  additional  pe-^ 
riod  of  two  years  was  granted,  not  as  an  orig- 
inal period  for  the  cutting  and  removal,  but 
for  the  purpose  of  enabling  Ethridge  to  com- 
plete the  cutting  and  removal  commenced 
during  the  four  years,  provided  it  should  be 
found  that  it  was  not  sufficient  time  for  cut- 
ting and  removing  all  the  timber  from  the 
land,  which  is  described  in  the  complaint 
Surely  it  was  not  the  intention  of  the  par- 
ties that  Ethridge  should  lie  by,  and  not  cut 
a  tree  during  the  four  years,  and  then  claim 
the  right  to  cut  and  remove  the  timber  dur- 
ing the  two  supplementary  years.  They  were 
allowed,  as  we  have  said,  for  the  purpose  of 
completing  the  cutting  and  removal,  and  not 
as  additional  time  to  provide  against  the  de- 
lay and  laches  of  Ethridge  in  performing  the 
work.  The  plaintiff's  construction  of  the  con- 
tract is  utterly  inadmissible.  Our  opinion, 
therefore,  Is  that  Ethridge  should  have  begun 
cutting  and  removing  the  timber  within  the 
four  years,  and  If,  in  the  exercise  of  reason- 
able diligence,  he  was  not  able  to  finish  dur- 
ing said  period,  then  it  Is  provided  that  he 
shall  have  the  additional  time,  not  exceeding 
two  years,  to  complete  the  work.  It  was  ad- 
mitted that  Ethridge  did  not  attempt  to  cut 
or  remove  a  single  tree  during  the  four  years 
first  allotted  to  him.  Would  it  not  be  a  per- 
version of  the  terms  of  the  contract  to  per- 
mit him  to  take  advantage  of  his  neglect,  and 
to  use  any  part  of  the  two  years  to  cut  and 
remove  the  timber  which  was  merely  in- 
tended to  supplement  the  four  years  to  the 
extent  that  further  time  was  needed  to  do 
what  could  not  be  done  within  that  period. 
The  stipulation  Is,  not  that  if  another  full 
term  Is  required  to  begin  and  finish  the  work, 
but  if  longer  time  is  required  for  that  pur- 
pose. This  necessarily  implies  that  at  least 
some  of  the  cutting  and  removing  should  be 
done  during  the  first-mentioned  period.  The 
plaintiff  cited  in  support  of  its  position  the 
cases  of  Hawkins  v.  Lumber  Co.,  139  N.  (X 
160,  51  S.  E.  852 ;  Lumber  Co.  v.  Corey,  140 
N.  C.  462,  53  S.  E.  300;  Mining  Co.  v.  Cotton 
Mills,  143  N.  C.  307,  55  S.  E.  700;  Woody  v. 
Timber  Co.,  141  N.  C.  471,  53  S.  E.  953.  Those 
cases  are  not  in  point  They  relate  altogeth- 
er to  a  different  question  from  the  one  pre- 
sented In  this  case.  Bunch  v.  Lumber  Co.,  134 
N.  a  116.  46  S.  E.  24,  is  also  referred  to  In 


the  plaintiffs'  brief.  But  that  case,  as  well 
as  Hawkins  v.  Lumber  Co.,  decides  that  the 
party  who  has,  by  a  contract  been  given  per- 
mission to  cut  and  remove  timber,  must  pro- 
ceed to  do  so  with  reasonable  diligence,  where 
no  time  Is  fixed.  And  so  in  this  case  It  was 
not  contemplated  that  Ethridge  should  waste 
the  whole  period  of  four  years  by  Idleness  or 
inaction,  and  claim  the  right  to  cut  and  re- 
move the  timber  during  the  time  limited  for 
finishing  the  work.  If  we  give  such  a  mean- 
ing to  the  contract  it  will  contravene  the 
plainly  expressed  will  of  the  parties,  and  it 
cannot  be  warranted  by  any  recognized  rule 
of  construction.  If  we  should  so  decide,  both 
the  spirit  and  the  letter  of  the  agreement 
would  be  violated.  The  law  does  not  permit 
a  i^rty  to  sleep  upon  his  rights.  He  must  be 
diligent 

The  case  of  Lumber  Co.  v.  Cedar  Co.,  142 
N.  C.  411,  55  S.  E.  304,  also  cited,  has  no  ap- 
plication to  the  facts  stated  in  the  record. 
That  decision  was  based  upon  the  statute, 
which  requires  a  bond  to  be  given  by  the  de- 
fendant in  certain  cases,  if  an  injunction  is 
refused.  But  why  do  the  vain  thing  of  re- 
quiring a  bond  in- this  case,  when  it  Is  appar- 
ent that  the  plaintiff  must  eventually  fail  Id 
its  suit? 

The  ruling  of  his  honor  in  refusing  to  con- 
tinue the  injunction  to  the  final  bearing;  be- 
ing right  is  aflirmed. 

No  error. 


a46  N.  c.  160) 
CRITCHER  T.  WATSON. 

(Supreme  Court  of  North  Carolina.    Nov.  27, 
1907.) 

1.  Landlord  and  Ten  ant  —  Betterments — 
Liability  of  Landlobd. 

A  tenant  could  not  put  a  window  and  frame 
in  the  house  without  the  landlord's  reqnest,  and 
by  such  act  make  the  landlord  his  debtor. 
-  fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Landlord  and  Tenant,  $  685.] 

2.  Same—Consideration  —  Past   Considera- 
tion. 

Where  a  tenant  occupying  a  room  18  feet 
square  that  had  no  light  except  from  the  door 
put  a  window  and  frame  therein  without  the 
landlord's  request,  and  the  landlord  during  the 
term  accepted  the  betterment  and  promised  to 
pay  for  it,  such  promise  was  not  unenforceable 
as  based  on  a  past  consideration ;  the  tenant  be- 
ing authorized  to  remove  such  betterment  within 
the  term  without  injury' to  the  freehold. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant,  $  587;  voL  11, 
Contracts,  §§  357-381.] 

Appeal  from  Superior  Court,  Granville 
County;   Justice,  Judge. 

Action  by  C.  M.  Critcher  against  James 
Watson.  Prom  a  justice's  Judgment  in  favor 
of  defendant,  plalntiflT  appealed  to  the  supe- 
rior court,  where  a  judgment  wa«  again  ren- 
dered in  favor  of  defendant,  and  plaintiff 
appeals.    Affirmed. 

Graham  &  Devin,  for  appellant  B.  8. 
Royster,  for  appellee 


N.a) 
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CLARK,  C.  J.  Action  for  recovery  of  rents, 
begun  before  a  justice  of  the  peace.  The  on- 
ly exception  Is  to  the  following  charge  of  the 
court:  "If  defendant  bonght  and  paid  for 
the  window  and  frame,  and  put  it  in  the 
house,  and  after  that  time  told  plalntifC  he 
bad  done  so  and  plaintiff  could  pay  for  it  or 
not  as  he  saw  fit,  and  plaintiff  ratified  and 
accepted  it  and  plaintiff  said  he  would  pay 
for  it,  the  plaintiff  would  be  liable  for  the 
value  of  the  window  and  frame,  and  defend- 
ant would  be  entitled  to  credit  for  the  same." 
The  defendant  could  not  put  a  betterment  on 
the  house  without  request,  and  by  such  oflB- 
cious  act  make  the  landlord  his  debtor;  nor, 
if  the  consideration  was  passed,  would  the 
promise  of  the  plaintiff  to  pay  therefor  be 
binding,  being  gratuitous  and  without  a  con- 
sideration moving  thereto.  But  the  window 
and  frame  being  a  betterment  to  the  house^ 
of  future  benefit,  if  the  plaintiff  "accepted 
the  same  and  promised  to  pay  for  it"  (ap 
the  court  charged),  there  were  all  the  ele- 
ments of  a  valid  contract,  for  the  tenant  had 
a  right  to  remove  all  betterments  afilxed  by 
lilm,  if  done  before  the  lease  expired,  if  this 
were  done  without  injury  to  the  freehold. 
State  V.  Whitener,  93  N.  C.  594,  bottom  of 
page,  citing  Tyler  on  Fixtures,  pp.  384,  385, 
on  the  very  point  of  the  right  of  a  tenant  to 
remove  windows  placed  by  him  in  a  window- 
less  house.  If  under  such  circumstances  the 
plaintiff  promised  to  pay  for  the  window, 
this  was  ratification  and  acceptance.  This 
distinction  reconciles  the  authorities.  As  the 
plaintiff  contends,  an  executed  or  past  consid- 
eration is  no  consideration  to  support  an  ex- 
press promise  in  cases  where  the  law  does 
not  raise  an  implied  promise.  6  A.  &  B.  690, 
693;  Allen  v.  Bryson,  67  Iowa,  591,  25  N. 
W.  820,  56  Am.  Rep.  358.  In  Bailey  v.  Rut- 
jes,  86  N.  G.  522,  Rutjes  was  lessee  of  the 
premises  for  five  years  under  a  contract  to 
make  certain  betterments.  The  plaintiff  fur- 
nished the  lumber  to  Rutjes  for  the  purpose. 
He  sued  Rutjes  and  the  lessors  jointly,  and 
the  court  held  that,  unless  the  lessors  "were 
originally  liable  by  reason  of  a  contract  of 
some  sort,  they  cannot  be  made  so  because 
of  their  having  resumed  possession  of  the 
premises  with  its  Improvements,  upon  the 
surrender  of  their  teiM^it ;  *  *  *  nor  un- 
der such  circumstances  would  a  promise  to 
pay,  after  the  lumber  had  been  furnished  and 
used,  be  binding  on  them,  since  it  would  be 
purely  gratuitous  and  as  such  would  make 
no  contract" 

But  here  the  jury  find  that  the  plaintiff  ex- 
pressly agreed  to  pay  for  the  window  and 
frame  their  cost,  $1.72,  and  the  only  query 
is  whether  the  promise  is  void  for  lack  of 
consideration.  If  the  only  claim  were  that 
at  the  expiration  of  the  lease,  as  in  Bailey 
▼.  Rutjes,  the  property  passed  to  the  plaintiff 
with  the  window  and  frame  added,  there 
would  be,  as  in  that  case,  no  liability  of 
plaintiff,  neither  to  the  maker  of  the  window 
and  frame,  nor  to  the  defendant    And  even 
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if  after  the  expiration  of  the  lease,  when  the 
house  with  its  betterments  had  already  pass- 
ed back  to  the  landlord,  he  had  theh  made  an 
express  promise  to  pay  tix  the  betterment, 
this  would  bave  been  unenforceable  because 
nudum  pactum,  being  a  promise  to  pay  for 
what  had  already  become  his  property.  But 
here  the  express  promise,  which  the  jury 
finds  was  made,  was  made  during  the  tenan- 
cy. The  tenant  had  a  right  to  remove  the 
window  if  before  he  went  out,  and  this  could 
be  done  without  injury  to  the  freehold.  24 
Oyc.  1101.  It  does  not  appear  that  it  would 
have  been  irremovable,  for  the  jury  find 
that  the  plaintiff  promised  to  pay  for  it  If 
so,  he  must  have  desired  to  keep  it  there,  and 
that  it  was  desirable  to  keep  it  appears  from 
the  plaintiff's  own  testimony  that  "the  room 
was  ISr'by  18  feet,  with  no  light  except  from 
the  door."  Such  a  house  was  unsanitary, 
and  would  be  condemned  by  any  board  of 
health.  Both  parties  testify  that  the  con- 
versation occurred  during  the  tenancy,  and 
at  the  time  when  the  defendant  was  doing 
Work  putting  in  the  window,  the  plaintiff  de- 
nying and  the  defendant  affirming  a  promise 
to  pay  for  the  same.  A  landlord  cannot  be 
•'improved"  into  a  liabilily  for  Improvements 
put  upon  his  property  by  the  tenant  witliout 
authority.  Nor  can  any  one  be  held  liable 
legally  for  a  promise  made  without  considera- 
tion, but  here  the  betterment  to  the  house 
was  accepted  at  the  time  by  the  plaintiff,  who 
promised  to  pay  the  $1.72  for  it,  as  the  jury 
find.  He  has  lost  nothing,  but  still  has  the 
consideration  of  better  light  for  a  large 
room,  which  before  had  no  light  except  from 
the  door. 
No  error. 

a^e  N.  c.  47) 
STEWART  V.  GARY  LUMBER  GO. 

(Supreme  Court  of  North  Garolina.    Nov.  20, 
^  1907.) 

1.  Railroads  — Private  Tramways  —  RuiiES 

QOVBRNINO. 

A  lumber  company  operating  a  tramway 
for  ita  private  use  is  subject,  in  matters  relating 
thereto,  to  the  rules  governing  ordinary  railway 
companies. 

2.  Master  and  Servant— Liabii^ity  fob  Acts 

OF    EMPIiOYfiS—WANTON   AND   UNNECESSARY 

Acts— Damages. 

A  railway  company  is  liable  for  actual  dam- 
ages resulting  from  the  wanton  and  unnecessary 
blowing  of  a  locomotive  whistle  by  its  engineer 
for  the  purpose  of  frightening  plaint! flTs  mule, 
but  not  for  exemplary  damages,  where  there  is 
no  evidence  tending  to  show  authorization,  rati- 
fication, or  negligence  on  the  part  of  its  man- 
agers in  selecting  a  reckless  or  improper  en- 
gineer. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  $  1273.] 

3.  Same— Liability   for   Injury   to   Third 
Person— WiiXFUi.  Act  of  Servant. 

Where  an  agent  of  a  corporation  commits 
a  wanton  and  malicious  tort  when  acting  in  tbt 
furtherance  of  his  master's  business,  and  within 
the  scope  of  the  agency,  he  acts  as  and  for  it, 
so  that  the  criminal  intent  necessary  to  warrant 
exemplary  damages  is  brought  home  to  the  cor- 
poration ;   but  no  master  ia  liable  for  exemplary 
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damages  for  the  tort  of  an  employ^  committed 
on  his  own  account,  beyond  the  scope  of  his 
agency,  and  not  in  furtherance  of  the  master^s 
business. 

From  the  refusal  of  exemplary  damages, 
Clark,  G.  J.,  and  Hoke,  J.,  dissent,  and  from 
holding  the  master  liable  for  any  damages,  Con- 
nor and  Walker,  JJ.,  dissent. 

HEd,  Note.— For  cases  in  point,  see  Cent.  Dig 
vol.  a^,  Master  and  Servant,  S  1273.] 

Appeal  from  Superior  Conrt,  Harnett  Coun- 
ty;  Peebles,  Judge. 

Action  by  J.  W.  Stewart  against  the  Cary 
Lumber  Company.  From  a  Judgment  for 
plaintiff,  including  punitive  damages,  defend- 
ant appeals.  Reversed,  and  new  trial  order- 
ed on  the  issue  of  damages. 

H.  B.  Norrls,  Godwin  &  Davis,  and  D.  H. 
McLean,  for  appellant.  Stewart  &  Muse 
and  Godwin  &  Townsend,  for  appellee. 

BROWN,  J.  The  plaintiff's  evidence  tends 
to  prove  that  the  defendant  is  operating  a 
railroad  for  conveying  lumber;  that  on  May 
20,  1903,  the  engineer  of  one  of  Its  log  trains, 
as  he  was  passing  near  plaintiff,  wantonly 
and  unnecessarily  blew  the  whistle  of  the 
engine  on  purpose  to  frighten  plaintiff's  mule ; 
that  the  whistle  was  blown  violently  and  for 
some  time,  and  for  the  sole  purpose  of  fright- 
ening the  mule;  that  this  blowing  did  not 
take  place  at  a  crossing,  and  was  not  done 
In  furtherance  of  the  defendant's  business. 
The  evidence  tends  to  prove  that  the  engineer 
blew  the  whistle  for  amusement  and  to  "make 
the  mule  dance."  His  honor  submitted  these 
issues:  "(1)  Did  defendant's  engineer,  fire- 
man, or  servants  unlawfully  and  wantonly 
hollow,  make  noises,  and  sound  the  whistle 
of  the  engine  for  the  purpose  of  frightening 
,the  horses  of  the  plaintiff,  and  was  the  plain- 
tiff injured  thereby?  Answer:  Yes.  (2) 
What  damages,  if  any,  is  plaintiff  entitled  to 
recover?    Answer :    $1,000." 

The  defendant's  counsel  contend  through 
prayers  for  instruction :  First,  that  it  is  not 
liable  at  all  for  the  wanton  tort  of  its  engi- 
neer, not  done  in  furtherance  of  its  business, 
and  not  In  the  discharge  of  his  duty ;  second, 
that  it  is  liable  in  any  event,  under  the  facts 
of  this  case,  for  actual  damage  only. 

1.  In  considering  the  first  proposition,  I 
regard  the  defendant,  although  not  a  carrier 
of  passengers,  as  a  railroad,  within  the  ordi- 
nary acceptation  of  that  term.  Sawyer  v. 
Lumber  Co.  (at  this  term)  58  S.  B.  598.  I 
admit  that  the  entire  evidence  shows  that 
plaintiff's  cause  of  action  grows  exclusively 
out  of  the  wrongful  and  unnecessary  act  of 
the  engineer,  done  wantonly  for  his  own 
amusement  I  fully  agree  that  the  rule  ob- 
tains generally  that  a  master  is  not  answer- 
able In  damages  for  the  wanton  and  malicious 
act  of  his  servant,  when  not  done  In  the  legit- 
imate prosecution  of  the  master's  business, 
and  that  the  evidence  in  this  case  presents  a 
"positive  afllrmatlve  tort,  pure  and  simple," 
committed  by  the  engineer  without  the  mas- 
ter's knowledge,  approval,  or  ratification.    If 


we  had  not  held  that  lumber  railroads  of  the 
kind  operated  by  defendant  are  to  be  govern- 
ed by  the  same  rule  in  relation  to  the  public 
and  to  employes  as  steam  roads  which  are 
common  carriers,  I  should  sustain  the  con- 
tention of  defendant  in  this  case.  Hemphill 
V.  Lumber  Co.,  141  N.  C.  487,  64  S.  E.  420; 
Bird  V.  Leather  Co.,  143  N.  C.  283,  65  S.  E. 
727.  But  this  Immunity  from  liability  for 
tort  referred  to  is  not  generally  extended  to 
railroads  whose  servants  are  intrusted  with 
such  dangerous  Instrumentalities,  and  have 
thereby  sucli  unusual  and  extensive  means  of 
doing  mischief.  This  exception  to  the  gen- 
eral rule  seems  to  be  established  by  most 
abundant  authority,  and  for  the  reason  I 
have  given.  In  the  well-considered  case  of 
Bittle  V.  R.  R.,  55  N.  J.  Law,  615,  28  Ati. 
305,  23  L.  R.  A.  283,  the  New  Jersey  appel- 
late court  says :  "The  rule  obtains  generally 
that  a  master  is  not  answerable  in  damages 
for  the  wanton  and  malicious  acts  of  his  serv- 
ant Yet  this  Immunity  is  not  generally  ex- 
tended to  railroad  corporations  whose  serv- 
ants have  such  extensive  means  of  doing  mis- 
chief. Accordingly,  it  has  been  established 
that  if  their  servants,  while  in  charge  of  the 
company's  engines  and  machinery,  and  engag- 
ed about  its  business,  negligently,  wantonly, 
or  willfully  pervert  such  agencies,  the  com- 
pany must  respond  in  damages;  and  this  Is 
the  principle  deduclble  from  the  authorities 
upon  this  subject"  Mr.  Jaggard  expresses 
the  principle  as  follows :  "The  master's  duty 
to  third  persons  may  arise  from  ownership  or 
custody  of  dangerous  things,  and  It  may  ex- 
tend to  the  conduct  of  the  servant,  though 
forbidden,  and  for  the  servant's  private  pur- 
pose, and  not  for  the  master's  benefit"  Jag- 
gard on  Torts,  §  8a  It  Is  held  by  the  Circuit 
Court  of  Appeals  of  the  United  States  that 
the  wanton  and  malicious  use  of  the  steam 
whistle  of  a  locomotive,  by  servants  of  a  rail- 
road company  In  charge  of  the  locomotive 
while  in  motion,  on  a  regular  run,  renders 
the  company  liable  for  damages  on  account  of 
injuries  caused  thereby.  R.  R.  Co.  v.  Sco- 
ville,  62  Fed.  730,  10  C.  C.  A.  479,  27  L.  R. 
A.  179.  The  Supreme  Court  of  Illinois  held 
the  railroad  liable  in  a  case  where  the  engi- 
neer, while  his  locomotive  was  standing  near 
a  crossing,  at  the  ins<|nt  a  person  was  pass- 
ing the  track  in  front  of  his  engine,  negligent- 
ly or  maliciously  caused  the  steam  to  escape, 
whereby  the  team  was  made  to  run  off  and  in- 
jure plaintiff.  R.  R.  Co.  V.  Harmon,  47  HL 
209,  95  Am.  Dec.  489.  This' view  of  the  law 
by  which  railroads  are  excepted  from  the 
general  rule  is  supported  by  an  array  of  au- 
thority. Railway  v.  Harmon,  47  III.  298,  95 
Am.  Dec.  4S9;  Railway  v.  Dickson,  63  IlL 
151,  14  Am.  Rep.  114;  Akridge  v.  Railway,  90 
Ga.  233,  16  S.  E.  81 ;  Railway  v.  Triplett  54 
Ark.  289,  15  S.  W.  831,  16  S.  W.  266;  Cobb 
V.  Railway,  37  S.  C.  194,  15  S.  B.  878;  Rail- 
way  V.  Stames,  56  Tenn.  52.  24  Am.  Rep.  296 ; 
Everett  v.  Receivers,  121  N.  C.  521,  27  S.  B. 
991;    Brendle  v.  Spencer,  125  N.  a  474«  34 
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8.  E.  634.  I  think  the  form  and  wording  of 
the  first  Issue  submitted  in  this  case  should 
make  no  difference  whatever  in  considering 
the  liability  of  the  defendant  for  some  dam- 
aga  The  case  should  be  considered  as  if  the 
usual  issue  as  to  whether  plaintiff  was  in- 
jured by  the  negligence  of  defendant  had 
been  submitted.  I  agree  with  Judge  McCor- 
mick  In  R.  R.  v.  Scoville,  supra,  that  '^we  are 
in  danger  of  refining  too  much  when  we  at- 
tempt to  distinguish  between  a  negligent  and 
a  wanton  or  malicious  use  of  the  steam  whis- 
tle of  the  locomotive  engine  In  charge  of  the 
proper  servants  of  the  company."  This  seems 
to  be  the  view  of  this  court  in  Foot  v.  R.  R., 
142  N.  C.  62,  54  S.  E.  843,  where  it  is  said: 
"The  breach  of  duty  can  be,  and  frequently 
is,  intentional  and  willful,  and  yet  the  act 
may  be  negligent.'*  To  same  effect  is  Hayes 
V.  R.  R.,  141  N.  C.  197,  53  S.  E.  847.  The 
wrongful  act  in  this  case,  in  its  relation  to 
the  engineer,  was  a  wanton  tort ;  in  relation 
to  the  master,  it  was  a  mere  breach  of  duty, 
growing  out  of  the  doctrine  of  negligence,  for 
which  motives  of  public  policy  require  that 
the  master  should  compensate  the  plaintiff 
for  the  injury  sustained. 

2.  The  defendant  offered  the  following 
prayer,  and  excepted  to  the  refusal  of  the 
court  to  give  It:  **The  plaintiff  has  offered 
no  evidence  tending  to  show  that  the  defend- 
ant authorized  or  ratified  the  wrongful  act 
of  defendant's  agents  and  servants,  and  the 
plaintiff  is  not  entitled  to  recover  any  amount 
as  exemplary,  punitive,  or  vindictive  dama- 
ges." I  think  the  court  erred  in  refusing  the 
prayer,  and  In  Instructing  the  jury  that  they 
might  award  punitive  damages.  It  seems  to 
me  that  under  all  the  authorities  governing 
the  relation  of  master  and  servant,  and  the 
liability  of  the  former  for  the  tort  of  the  lat- 
ter, the  defendant  is  not  liable  at  all  for  the 
act  of  the  engineer,  except  upon  the  one 
ground  that  I  have  stated.  To  hold  It  liable 
on  any  other  ground  is  directly  against  our 
own  recent  utterance.  Sawyer  v.  R.  R.,  142 
N.  0.  6,  54  S.  E.  793,  and  cases  cited.  This 
ground  of  liability,  It  appears  to  me,  does 
not  warrant  the  imiwsltlon  of  punitive  dam- 
ages, in  the  absence  of  evidence  tending  to 
show  either  authorization,  ratification,  or 
negligence  upon  the  part  of  Its  managers  In  se- 
lecting a  reckless  and  improper  engineer. 
How  far  a  principal  may  be  mulcted  in  pun- 
itive damages  for  the  act  of  his  agent  is  a 
question  about  which  there  is  much  contrarie- 
ty and  not  a  little  confusion  of  authority, 
yet  the  defendant's  contention  upon  the  facts 
of  this  case  appears  to  me  to  be  supported  by 
most  abundant  authority,  is  not  in  conflict 
with  any  of  our  own  decisions,  and  is  found- 
ed upon  reason  and  justice.  I  admit  that 
where  the  servants  of  a  corporation  engaged 
in  carrying  passengers  are  guilty  of  acts  to- 
wards the  injured  party  as  a  passenger  which 
would  subject  the  servants  to  exemplary  dam- 
ages the  great  weight  of  authority  holds  the 
eorj;x)ration  liable  to  similar  damages  without 


proof  that  it  ratified  or  directed  the  wrong- 
ful acts.  3  Sutherland,  $  050,  where  all  the 
cases  are  collected.  This  is  because  the  cor- 
poration can  act  only  through  \ts  agents,  and 
when  it  commits  to  them  the  safety  and  com- 
fort of  persons  in  transitu  over  its  road  the 
authority  of  the  corporation  pro  hac  vice  is 
vested  in  such  agents,  and  "as  to  such  pas- 
sengers they  are  the  corporation." 

Upon  this  theory  a  railroad  company  may 
be  held  liable  for  punitive  damages  for  the 
insults  and  rudeness  of  a  conductor  to  a  pas- 
senger. Holmes  v.  R.  R.,  94  N.  C.  31&  I  ad- 
mit that,  where  the  agent  of  the  company  is 
acting  within  the  scope  of  his  duty  and  in 
furtherance  of  its  business,  the  company  may 
be  held,  under  certain  circumstances,  liable 
for  exemplary  damages,  even  though  tne  in- 
jured party  Is  not  a  passenger.  Thus,.  If  the 
agent  of  the  carrier  maliciously  uses  unnec- 
essary force  in  ejecting  a  trespasser  it  may 
be  a  case  for  punitive  damages.  Thompson 
on  Negligence  (2d  Ed.)  $  3253.  Upon  this 
principle  this  court  allowed  such  damages 
against  the  company  for  the  conduct  of  its 
brakeman  in  ejecting  a  trespasser  from  a 
train  with  reckless  and  unwarranted  violence. 
Hayes  v.  R.  R.,  141  N.  C  199,  53  S.  E.  847. 
In  that  case  this  court  said :  "It  would  seem 
from  the  authorities  that,  where  the  brake- 
man  is  acting  for  the  company  and  within  the 
scope  of  his  agency,  the  general  principles  of 
the  law  relating  to  exemplary  or  punitive 
damages  apply  to  him  as  well  as  the  conduct- 
or." It  was  the  duty  of  the  brakeman  to 
eject  trespassers,  and  in  doing  so  he  repre- 
sented his  master,  who  was  held  responsible 
to  the  same  extent  that  his  servant  would  be 
held  if  he  acted  maliciously  and  with  unneces- 
sary force.  As  I  read  the  authorities,  the 
master  cannot  be  punished  If  the  servant  lu 
the  language  of  Lord  Kenyon,  "quits  sight  of 
the  object  for  which  he  is  employed,  and, 
without  having  In  view  his  master's  orders, 
pursues  that  which  his  own  malice  suggests. 
He  then  no  longer  acts  In  pursuance  of  the 
authority  given  him."  McManus  v.  Orickett, 
1  East,  106.  Mr.  Sedgwick  declares  that  it  is 
the  better  opinion  that  no  recovery  for  ex- 
emplary damages  can  l>e  had  against  the 
principal  for  the  tort  of  the  agent,  unless 
done  under  the  authority  of  the  principal,  or 
he  afterwards  approved  it,  or  was  grossly 
negligent  in  hiring  such  a  servant,  or  in  not 
preventing  him  from  committing  the  act  1 
Sedgwick  on  Damages,  $  378,  and  cases  cited. 
The  Encyclopsedia,  in  discussing  the  liability 
of  corporations  for  punitive  damages,  says; 
"A  corporation  is  liable  in  exemplary  dam- 
ages for  the  tortious  acts  of  its  agents,  11 
done  within  the  scope  of  their  authority,  in 
all  cases  where  natural  persons,  acting  for 
themselves,  guilty  of  like  tortious  acts,  would 
be  liable  to  such  damages."  12  Am.  &  Eng. 
p.  40.  Cyclopsedla  states,  after  discussing 
both  sides  of  the  question,  that  the  better 
opinion  Is  that  a  principal  should  not  be 
held  liable  in  exemplary  damages  unless  it 
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be  shown  that  the  agent  acted  within  bis  an- 
thority»  or  that  the  principal  approved  the 
act,  participated  in  it,  or  was  guilty  of  neg- 
ligence in  selecting  his  servant  13  Cyc.  114. 
In  support  of  his  text,  the  author  cites  a 
great  array  of  cases  from  many  states  of  the 
Union.  Mr.  Sutherland,  in  discussing  exem- 
plary damages,  sums  it  up  that,  where  the 
servant  commits  a  tort  in  the  exercise  and 
scope  of  his  agency,  it  is  deemed,  for  pur- 
poses of  compensation,  his  master's  tort,  and 
exemplary  damages  are  allowable.  But,  says 
the  author,  "it  is  otherwise  as  to  torts  which 
the  servant  steps  aside  from  or  goes  beyond 
his  master's  employment  to  commit."  "The 
master  is  only  to  be  held  liable  (in  exemplary 
damages)  for  the  act  of  his  servant  when  the 
latter  is  within  the  scope  of  his  employment.^ 
It  has  been  held  by  the  Supreme  Court  of 
the  United  States,  and  by  some  20  or  more 
state  courts  of  last  resort,  that  neither  a 
corporation  or  an  Individual  is  liable  for 
exemplary  damages  for  the  pure  torts  of 
employes,  although  committed  while  general- 
ly on  duty,  where  the  act  was  without  au- 
thority, not  ratified,  and  diligence  was  exer- 
cised in  selecting  suitable  agents.  R.  R.  y. 
Prentice,  147  U.  S.  106,  19  Sup.  Ct  565,  43  L. 
Ed.  858.  See  list  of  courts  and  cases  so  hold- 
ing cited  in  13  CJyc.  117.  There  is  no  Judicial 
deliverance  that  I  can  find  from  the  original 
charge  of  Chief  Justice  Pratt  (afterwarda 
Lord  Camden),  quoted  by  Justice  Gray  In  the 
Prentice  Case,  supra,  down  to  the  present 
time,  wherein  exemplary  damages  were  al- 
lowed or  Justified  other  than  as  a  punish- 
ment upon  the  offender.  As  they  are  never 
awarded  by  way  of  compensation,  but  only 
for  punishment  of  the  offender  and  as  a 
warning  to  others,  they  can  only  be  awarded 
against  one  who  has  actually  or  by  legal  con- 
struction participated  in  the  offense.  R.  R. 
V.  Prentice,  supra.  In  discussing  the  facts 
in  the  opinion  of  the  court  in  the  cases  of  the 
Amiable  Nancy,  3  Wheat.  646,  4  L.  Ed.  456, 
Justice  Story  pronounces  the  transaction  a 
gross  and  wanton  outrage.  Nevertheless,  in 
weighing  the  extent  of  the  liability  of  the 
owners,  he  says:  "They  are  innocent  of  the 
demerit  of  this  transaction,  having  neither 
directed  it,  nor  countenanced  it,  nor  partici- 
pated in  it,  in  the  slightest  degree.  Under 
such  circumstances  we  are  of  the  opinion  that 
they  are  bound  to  repair  all  the  real  injuries 
and  personal  wrongs  sustained  by  the  llbel- 
'  ants,  but  they  are  not  bound  to  the  extent 
of  vindictive  damages."  The  rule  in  admiral- 
ty as  to  exemplary  damage  is  the  same  as  in 
the  common-law  courts.  Boston  Co.  v.  Fiske, 
2  Mason,  119-121,  Fed.  Cas.  No.  1,681. 

Chief  Justice  Marton  expresses  the  view  of 
the  Louisiana  court  with  much  clearness :  "It 
is  true,  Juries  sometimes  very  properly  give 
what  is  called  smart  money.  They  are  often 
warranted  in  giving  vindictive  damages  as 
a  punishmnet  inflicted  for  outrageous  con- 
duct But  this  is  only  Justifiable  in  an  ac- 
tion against  the  wrongdoer,  and  not  against 


persons  who,  on  account  of  their  relation  to 
the  offender,  are  only  consequentially  liable 
for  his  acts,  as  the  principal  is  responsible 
for  the  acts  of  his  agent"  Keene  v.  Lizarde, 
8  La.  26.  "This  rule  has  same  application  to 
corporations  as  individuals."  Prentice  Case, 
supra.  The  true  ground  for  holding  the 
master  liable  in  exemplary  damages  is  stated 
very  clearly  by  Justice  Field  for  the  Supreme 
Court  of  Massachusetts:  "The  logical  diffi- 
culty of  imputing  the  actual  malice  or  fraud 
of  an  agent  to  his  principal  is  jperhaps  less 
when  the  principal  is  a  person  than  when  it 
Is  a  corporation,  still  the  foundation  of  the 
Imputation  is  not  that  it  is  inferred  that  the 
principal  actually  participated  in  the  malice 
or  fraud,  but  that,  the  act  having  been  done 
for  his  benefit  by  his  agent  acting  within  the 
scope  of  his  employment  in  his  business,  it  Is 
Just  that  he  should  be  held  responsible  for  It 
in  damages."  Lothrop  ▼.  Adams,  133  Mass. 
471,  43  Am.  Rep.  528. 

I  take  it  now  to  be  generally  accepted  law 
that  where  the  agent  of  a  corporation  com- 
mits a  wanton  and  malicious  tort,  when  act- 
ing for  the  master  in  the  scope  of  the  agency 
and  in  furtherance  of  his  master's  business, 
he  acts  "as  and  for"  the  corporation,  and  for 
the  time  being  is  the  corporation,  so  that  the 
criminal  intent  necessary  to  warrant  the 
imposition  of  exemplary  damages  Is  thus 
brought  home  to  the  corporation.  But  where 
the  agent  going  out  of  the  line  of  his  duty, 
beyond  the  scope  of  his  agency  and  not  in 
furtherance  of  his  master's  business,  commits 
a  pure  tort  on  his  own  account,  the  master, 
whether  an  individual  or  a  corporation,  is 
never  to  be  held  in  exemplary  damages. 
There  may  be  cases  where,  as  in  this  case  and 
that  of  the  Amiable  Nancy,  the  master  should 
award  Jiist  compensation  for  all  real  injury 
sustained;  but  there  are  none  that  I  can  find 
where,  under  such  circumstances,  the  master 
has  been  made  to  pay  smart  money  In  addi- 
tion. If  the  evidence  had  disclosed  that  the 
engineer,  in  order  to  frighten  plaintiff's  mule, 
recklessly,  wantonly,  and  unnecessarily  blew 
his  whistle  when  approaching  a  crossing, 
where  it  was  his  duty  to  blow;  then  his  act 
would  be  constructively  the  corporation's  act, 
and  his  malice  and  wantonness  could  be. im- 
puted to  it  But  it  is  admitted  there  is  no 
such  evidence  or  finding.  The  entire  evidence 
shows  that  it  was  the  pure  tort  of  the  serv- 
ant, committed  without  the  scope  of  his  duty, 
and  not  in  furtherance  of  his  master's  busi- 
ness. While  reasons  of  public  policy  may 
hold  the  master  liable  for  compensatory  dam- 
ages solely  upon  the  grounds  stated  hereto- 
fore in  this  opinion,  there  are  no  reasons  of 
policy  or  Justice  for  punishing  the  mast^ 
for  the  malicious  tort  of  his  servant  which 
the  master  could  not  help,  which  was  not 
done  in  the  scope  of  the  servant's  duty,  for 
which  the  master  derived  no  benefit,  which  he 
diid  not  ratify,  and  under  circumstances  when 
the  servant  could  not  be  said  In  any  sense  to 
represent  or  act  for  him. 
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For  the  reasons  given,  I  think  there  should 
be  a  new  trial  on  the  Issne  of  damages. 

PER  CURIAM.  Three  Justices  concurring 
in  the  above  opinion  upon  each  issue,  it  be- 
comes the  opinion  of  the  court,  and  a  new 
trial  is  ordered  upon  the  second  issue  relating 
to  damages. 

CLARK,  G.  J.  (concurring  in  part).  I  con- 
cur in  the  opinion  of  Mr.  Justice  BROWN 
that  when  the  whistle  is  blown,  either  negli- 
gently or  willfully,  to  frighten  horses,  the 
corporation  is  responsible  for  any  damages 
resulting  therefrom.  In  Dunn  v.  R.  R.,  124 
N.  C.  257,  32  S.  E.  712,  it  is  said,  citing  au- 
thorities: '*  'Although  a  railroad  company  Is 
not  liable  under  ordinary  circumstances  for 
the  fright  of  horses  caused  by  the  operation 
of  its  road  in  the  usual  manner,  it  Is  liable 
for  frightening  horses  and  causing  injury  by 
unnecessary  and  excessive  whistling  or  let- 
ting off  steam  under  such  circumstances  as 
to  constitute  negligence  or  willfulness.  3 
Elliott,  R.  R.  S  1264.'  'When  a  railway  com- 
pany is  entitled  by  law  to  run  its  trains  along 
a  street,  it  is  not  liable  for  damages  caused 
by  the  horses  of  a  traveler  taking  fright  at 
the  necessary  blowing  off  of  steam  from  one 
of  its  locomotives,  but  if  the  steam  is  blown 
off  negligently  it  would  be  liable.  2  Thomp. 
Neg.  S  1910.'  'Such  noises  as  blowing  whis- 
tles, sounding  large  bells,  or  letting  off  steam, 
made  without  necessity,  when  animals  are 
near  and  likely  to  be  frightened,  and  when 
ordinary  care  would  have  permitted  or  dic- 
tated a  postponement  of  the  noise  until  the 
animals  were  out  of  hearing,  will  sustain  a 
verdict  of  negligence.  2  Shearman  &  Red- 
field,  Neg.  §  426.'"  This  same  case  (Dunn 
V.  R.  R.,  124  N.  C.  258,  32  S.  E.  712)  cites 
other  authorities  (for  all  the  authorities  are 
uniform  to  same  effect),  among  them  '*the 
English  case  of  R.  R.  v.  Fullarton,  108  C.  L. 
R.  54,"  in  which  the  company  was  held  lia- 
ble where  the  engineer  "blew  off  steam  from 
the  mudcocks  in  front  of  his  engine  to  fright- 
en horses";  citing  also  R.  R.  v.  Bamett,  59 
Pa.  263,  98  Am.  Dec.  346,  where  the  engineer 
blew  his  whistle  under  a  bridge  while  a  trav- 
eler was  passing  over  it,  whereby  his  horse 
took  fright,  ran  off  and  injured  him,  the  com- 
pany was  held  liable.  In  R.  R.  v.  Dickson, 
63  111.  151,  14  Am.  Rep.  114,  it  is  held:  "It 
defendant's  engineman  wantonly  and  mali- 
ciously sounded  the  locomotive  whistle  so  as 
to  frighten  the  horses  of  the  plaintiff,  where- 
by he  was  injured,  the  company  is  liable." 
In  Billman  v.  R.  R.,  76  Ind.  166,  40  Am.  Rep. 
230,  it  is  held:  "If  the  engineer  of  a  loco- 
motive engine  unnecessarily  and  wantonly 
sounds  the  whistle  near  a  highway,  and  thus 
frightens  a  team  of  horses  on  the  highway, 
causing  it  to  run  away  and  kill  another 
horse,  the  company  is  liable."  The  court 
calls  attention  to  the  fact  that  there  was 
"not  merely  passive  negligence,  but  willful 


and  wanton  wrong."  In  Voak  v.  R.  R.,  7b 
N.  Y.  820,  cited  by  Wharton,  Neg.  $  836,  and 
approved  in  Billman  v.  R.  R.,  supra,  the 
following  is  stated  to  be  the  rule  of  law: 
"Where  the  whistle  is  negligently  and  wan- 
tonly sounded,  so  that  the  horses  in  the  vi- 
cinity are  caused  to  run  off  and  Injury  is 
inflicted,  the  company  is  liable."  In  R.  R.  v. 
Scoville,  62  Fed.  730,  10  C.  0.  A.  479,  27  L.  R. 
A.  179,  it  was  held:  "The  wanton  and  ma- 
licious use  of  the  steam  whistle  of  a  locomo- 
tive by  servants  of  a  railroad  company  in 
charge  of  the  locomotive,  while  it  is  in  mo- 
tion, on  a  regular  or  authorized  run,  is  an  act 
within  the  dcope  of  their  employment,  so  far 
as  to  charge  the  company  with  liability  for 
Injury  caused  thereby."  In  Gulp  v.  R.  R., 
17  Kan.  475,  it  Is  held  that,  when  the  whis- 
tle or  steam  is  let  off  carelessly,  heedlessly, 
and  without  necessity,  the  company  Is  liable 
for  damages  caused  by  a  horse  being  fright- 
ened thereby  and  running  off.  The  opinion 
is  by  Brewer,  O.  J.,  now  on  United  States 
Supreme  Cburt.  In  Bittle  v.  B.  R.,  65  N.  J. 
Law,  615,  28  Atl.  305,  23  L.  R.  A.  283,  it  is 
held  that  even  when  approaching  a  crossing 
or  a  station  where  the  whistle  is  required 
to  be  blown,  if  this  is  done  "negligently,  wan- 
tonly, or  maliciously,  the  company  is  liable 
for  any  damage  resulting."  This  case  cites 
many  others  (page  623  of  55  N.  J.  Law,  page 
308  of  28  Atl.  [23  L.  R.  A.  283]),  among  them: 
"If  the  whistle  is  blown  in  a  spirit  of  wan- 
ton playfulness,  the  company  is  liable"  (R. 
R.  V.  Stames,  9  Heisk.  [Tenn.]  52,  24  Am. 
Rep.  289);  or  "if  blown  louder  than  neces- 
sary, or  with  intent  to  frighten  horses"  (R. 
R.  V.  Dunn,  52  111.  451;  Hill  v.  R-  R.,  56  Me. 
438,  92  Am.  Dec.  601).  A  railroad  is  liable 
for  injury  caused  when  a  horse  is  frightened 
by  the  negligent  or  careless  blowing  of  the 
whistle  or  escape  of  steam.  R.  R.  v.  Boett- 
cher,  131  Ind.  82,  28  N.  E.  551.  The  whole 
subject  of  liability  of  a  railroad  for  dam- 
ages caused  by  willfully  and  wantonly  blow- 
ing the  whistle  is  reviewed  and  reaffirmed  in 
Alsever  v.  R.  R.,  115  Iowa,  338,  88  N.  W.  841, 
56  L.  R.  A.  748,  and  previously  in  R.  R.  v. 
Scoville,  62  Fed.  73Q,  10  C.  a  A.  479,  27  L.  R. 
A.  179.  The  cases  to  above  effect  are  numer- 
ous, and  it  is  believed  without  any  to  the 
contrary.  Among  others  In  point,  but  not 
above  cited,  are  R.  R.  v.  Harmon,  47  111.  298, 
95  Am.  Dec.  489;  R.  R.  v.  Dickson,  63  111. 
151,  14  Am.  Dec.  114;  Hahn  v.  R,  R.,  51  Cal. 
605;  Andrews  v.  R.  R.,  77  Iowa,  669,  42  N. 
W.  513;  Cobb  v.  B.  R.,  37  S.  C.  194,  15  S.  E. 
878;  R.  R.  V.  Stames,  56  Tenn.  52,  24  Am. 
Rep.  296.  In  3  Elliott,  R.  R:  p.  1987,  in  note 
3,  many  cases  to  above  purport  are  collected, 
and  also  in  2  Thompson,  Neg.  §§  1909^ 
1914,  and  notes,  and  notes  to  Wharton,  Neg. 
§  836.  The  text-books  are  all  to  same  effect. 
Besides  those  already  cited,  Wood,  Master  & 
Servant,  539;  Cooley,  Torts,  536;  12  A.  & 
E.  (2d  Ed.)  31,  40;  Wharton,  Neg.  107,  which 
is  cited  and  approved  on  this  very  point  In 
Myers  v.  R.  R.,  87  N.  O.  35a 
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I  believe  no  case  has  been  found  holding 
that  a  railroad  is  not  re8iK)n9ible  for  dam- 
ages caused  by  negligently  or  willfully  and 
wantonly  blowing  the  whistle,  though  there 
are  some  ancient  cases,  especially  in  England, 
and  possibly  a  few  later  ones,  that  the  mas- 
ter is  not  liable  for  willful  or  wanton  acts 
of  employes.  But  Cooley,  Torts,  §  536,  shows 
that  this  reasoning  does  not  now  apply  to 
railroads,  if  it  ever  did.  It  would  be  too  un- 
reasonable, for  they  exercise  a  public  em- 
ployment, and  the  public  are  entitled  to  pro- 
tection from  the  willful,  wanton,  arrogant, 
or  arbitrary  conduct  of  railroad  employes, 
especially  when  frightening  horses  along  the 
public  road.  The  employ^  cannot  be  iden- 
tified, and,  if  he  were,  he  usually  could  not 
respond  in  damages.  It  is  the  defendant's 
engine  which  makes  the  noise,  and  the  de- 
fendant, having  put  the  engineer  in  charge  of 
It,  is  responsible  whether  he  runs  the  engine 
willfully  over  a  man,  or  willfully  frightens 
horses  with  the  whistle.  The  principle  is 
the  same. 

It  cannot  be  logically  maintained  that, 
while  a  railroad  is  responsible  for  injuries 
caused  by  the  negligent  acts  of  the  servants, 
there  is  no  such  responsibility  if  the  servant 
acts  willfully  and  wantonly.  Besides  the 
above  authorities  to  the  contrary,  our  own 
cases  are  all  to  the  same  effect  In  Cook  v. 
R.  R.,  128  N.  O.  333,  38  S.  E.  925,  the  flagman 
and  brakeman  threw  rocks  at  a  tramp  steal- 
ing a  ride  under  a  car,  making  him  get  off 
and  causing  him  to  be  Injured.  The  court 
held  the  company  responsible,  citing  Pierce  v. 
R.  R.,  124  N.  C.  84,  32  S.  E.  399,  44  L.  R.  A. 
316.  Yet  there  the  brakeman  and  flagman 
were  not  employed  to  throw  rocks  and  the 
tramp  was  a  trespasser.  Here  the  plaintiff 
was  not  a  tramp,  but  a  peaceful  traveler  on 
the  public  road,  where  be  had  a  right  to  be, 
and  blowing  the  whistle  was  one  of  the  du- 
ties in  the  scope  of  the  engineer's  employ- 
ment. In  Everett  v.  Receivers,  121  N.  O. 
521,  27  9.  E.  991,  where  the  facts  were  almost 
identical  with  those  in  this  case,  the  court 
charged:  "If  the  engineer  wantonly  and  ma- 
liciously made  unnecessary  noise  for  the  pur- 
pose of  scaring  the  horses,  and  thereby  the 
Injury  was  brought  about  in  the  loss  of  the 
horses,  the  defendant  would  be  liable."  On 
the  defendant's  appeal  the  court  affirmed  the 
judgment.  On  rehearing,  122  N.  C.  1010,  30 
S.  E.  334,  this  ruling  was  adhered  to.  In 
Brendle  v.  Spencer,  125  N.  C.  474,  34  S.  B. 
634,  which  was  an  action  on  the  same  facts 
for  injury  to  the  driver,  the  court  held  that 
the  defendant  was  "responsible  for  the  will- 
ful and  wanton  Injury  occasioned  by  its  em- 
ployes while  on  duty  in  its  service."  In  Hus- 
sey  V.  Railroad,  98  N.  C.  34.  3  S.  E.  923,  2 
Am.  St.  Rep.  312,  the  defendant  was  held 
liable  for  the  wanton  and  willful  miscon- 
duct of  its  servant,  though  the  act  was  ultra 
vires,  the  court  saying:  "It  is  no  defense  to 
legal  proceedings  in  torts  that  the  torts  are 
ultra  vires.    Gruber  v.  Railroad,  92  N.  C.  1; 


Railroad  v.  Qulngley,  21  How.  202,  16  L.  Ed. 
73."  In  White  v.  Railroad,  115  N.  0.  636, 
20  S.  El  192,  44  Am.  St  Rep.  489,  the  court 
said:  "It  is  contended  also  that  there  is  a  , 
distinction  between  the  liability  of  the  master 
for  negligence  and  that  for  a  willful  wrong 
committed  by  the  servant,"  and  proceeded  to 
show  that  this  contention  was  unfounded. 
In  Waters  v.  Lumber  Co.,  115  N.  C.  652,  20 
S.  B.  719,  the  court  Avery,  J.,  says  that  the 
principal  (defendant  company)  was  "liable 
for  any  trespass  committed  in  the  course  of 
his  employment  or  the  scope  of  his  agency  by 
the  person  acting  for  him,  to  the  same  extent 
that  he  would  have  been  answerable  had  the 
wrong  been  done  by  him  In  his  own  proper 
person."  This,  In  the  case  of  a  corporation, 
which  has  no  "proper  person,"  means,  of 
course,  as  fully  as  if  speciflcally  directed  to 
do  the  wrong  by  resolution  of  the  governing 
board.  Here  the  blowing  of  the  whistle  was 
an  act  both  in  the  course  of  the  engineer's 
employment  and  In  the  scope  of  his  agency. 
No  one  else  was  employed  or  authorized  to 
blow  it  In  the  recent  and  unanimous  opin- 
ion of  Foot  V.  R,  R.,  142  N.  C.  52,  54  S.  B. 
843,  the  defendant  was  held  liable  for  the 
willful  and  wanton  misconduct  of  its  em- 
ploy6,  citing  Brendle  v.  Spencer,  125  N.  C. 
474,  34  S.  B.  634. 

It  is  contended  that  a  railroad  Is  only  lia- 
ble for  the  acts  which  the  servant  Is  employ- 
ed to  do.  When  an  engineer  runs  over  a 
man  or  an  animal  on  the  trade  which,  with 
due  care,  he  ought  to  have  seen,  is  he  employ- 
ed by  the  company  to  do  the  act?  It  is  true 
the  engineer  is  hi  the  course  of  his  employ- 
ment in  running  the  engine,  and  so  was  the 
engineer  in  this  case  when  he  willfully  and 
wantonly  blew  the  whistle  to  frighten  the 
plaintiff's  horses.  Would  the  company  be 
absolved  from  the  responBibllity  because  the 
engineer  willfully  and  wantonly  ran  over  a 
man  or  an  animal  on  the  track  Instead  of  neg- 
ligently? Certainly  not  3  Elliott  R.  R.  pw 
1969,  and  cases  cited  in  note  8.  Is  the  c<nn- 
pany  less  responsible  because  the  engineer, 
in  running  his  engine,  uses  its  steam  to  in- 
jure a  peaceable  traveler  at  a  distance,  by 
sounding  his  whistle  to  frighten  his  horses, 
instead  of  using  It  to  willfully  crunch  and 
grind  the  body  of  a  man  or  an  animal  on  the 
track?  The  engineer  was  not  "employed  to 
do"  either  act,  but  he  did  both  alike  "In  the 
course  of  his  employment" 

A  locomotive  engine  is  a  dangerous,  in- 
deed a  deadly.  Instrumentality.  The  whistle 
is  a  part  of  the  engine.  It  is  dangerous  if 
negligently  or  improperly  used.  These  en- 
gines crossing  public  roads,  and  running 
along  them,  would  be  per  se  nuisances,  and 
the  use  of  their  whistles,  too,  but  for  the 
overwhelming  public  necessity.  The  right  to 
use  locomotives,  whether  on  lumber  roads  or 
on  railroads,  is  permissible  only  on  condition 
that  competent  and  careful  men  are  put  in 
charge  of  them,  and  that  they  are  not  UBetd 
to  the  public  detriment    If  so  used,  whetha 
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negligently  or  willfully,  the  company  Is  re- 
sponsible. What  is  more  calculated  than  a 
locomotive  whistle  to  frighten  brute  or  beast? 
Not  the  roar  of  lion,  not  the  horn  of  Roland 
at  Roncesvalles,  "on  Fontarablan  echoes 
borne/'  can  shake  the  nerves  and  *'set  the 
echoes  flying"  like  the  shrill  shriek  of  this 
demon  imprisoned  in  the  energies  of  steam. 
The  whistle  should  be  blown  to  give  notice 
and  save  from  danger,  not  to  cause  danger. 
If  the  whistle  is  not  blown  at  a  public  cross- 
ing, and  one  is  run  over,  the  company  is  re- 
sponsible. Willis  V.  Railroad,  122  N.  C.  910, 
29  S.  E.  941;  Norton  v.  Railroad,  122  N.  C. 
935,  29  S.  EL  886,  and  cases  cited.  If  the  en- 
gineer, seeing  that  a  rider's  horse  is  frighten- 
ed, blows  the  whistle  unnecessarily,  in  too 
shrill  a  manner,  this  would  be  negligence  if  it 
causes  any  Injury  which  by  due  care  could  be 
avoided.  For  a  stronger  reason  the  company 
Is  responsible  when  the  whistle  Is  purposely 
blown  to  frighten  a  horse  and  causes  him  to 
run  and  Injure  his  driver.  Bittle  v.  R.  R..  55 
N.  J.  Law,  615,  28  Atl.  305,  23  L.  R.  A.  283. 
If  by  a  sudden  draft  the  engineer  negligently 
throws  out  sparks  which  set  out  fire,  the 
company  is  responsible.  If  the  engineer  pur- 
posely turns  on  the  sudden  draft  in  order  to 
set  out  fire.  Is  it  possible  that  the  company  is 
less  responsible? 

The  defendant  was  allowed  to  use  this  dan- 
gerous and  deadly  instrument,  running  it 
across  and  along  public  roads,  but  subordi- 
nate to  the  rights  of  the  public.  It  put  this 
engineer  in  charge.  It  is  responsible  for 
his  conduct  in  discharging  that  duty  when 
it  causes  injury  to  others,  whether  that  mte- 
conduct  was  omission  or  commission,  wheth- 
er it  was  willful  and  wanton,  or  merely  neg- 
ligent We  cannot  divide  the  engine  up  and 
say  that  the  company  is  responsible  for  mis- 
conduct of  the  engineer  in  running  over  peo- 
ple or  in  setting  out  fires,  but  not  for  his  use 
of  the  whistle.  The  company  was  held  re- 
sponsible for  not  blowing  the  whistle  where- 
by (in  Randall  v.  Railroad,  104  N.  O.  410,  10 
B.  E2.  691)  the  plaintlfiP's  oxen  along  the 
county  road  (not  at  a  crossing)  were  not 
turned  out  and  were  frightened  and  killed. 
The  more  is  the  defendant  liable  here  when 
its  agent  blew  the  whistle  purposely  to  fright- 
en the  plaintiff's  horse.  In  Fulp  v.  Railroad, 
120  N.  C.  525,  27  8.  B.  74,  the  company  was 
held  liable  for  killing  one  on  the  track,  though 
not  at  the  crossing,  because  by  not  blowing 
the  whistle  at  a  crossing  be  had  no  notice  to 
get  off  the  track.  The  cases  where  the  com- 
pany has  been  held  responsible  for  the  en- 
gineer's failure  to  blow  the  whistle  are  nu- 
merous, not  only  at  crossings,  but  along  the 
track  when  its  use  would  give  people  or  ani- 
mals notice.  Can  we  divide  up  his  duty  aa  to 
the  whistle,  and  say  that  the  company  is  re- 
sponsible If  he  negligently  or  willfully  fails 
to  blow  the  whistle  (Wilson  v.  Railroad,  90 
N.  a  569),  but  not  if  he  negligently  or  will- 
fnlly  does  blow  it?  He  Is  not  employed  neg- 
ligently "not  to  blow  It,"  if  that  )b  the  test. 


any  more  than  he  is  employed  to  vnx>ngfally 
blow  it  There  is  no  analogy  between  the 
use  of  the  deadly  instrumentality  of  a  loco- 
motive engine  and  the  misuse  of  its  dangerous 
whistle  and  a  farmer  sending  bis  wagon  to 
town  with  a  driver  and  his  whip*  Not  only 
is  the  wagon  and  whip  not  dangerous  or 
alarming  per  se,  but  the  wagoner  knows  he 
can  be  promptly  Identified  and  arrested,  and 
no  public  policy  requires  the  liability  of  his 
master  to  enforce  the  wagoner's  riBgard  of 
the  rights  of  othera  In  Pletce  v.  Railroad, 
124  N.  C.  94,  32  8.  E.  402,  44  L.  R.  A.  316, 
the  point  was  fully  discussed  and  decided  by 
a  unanimous  court,  after  citation  of  numerous 
authorities.  It  Is  there  said:  '*The  assump- 
tion in  these  prayers  that  the  defendant  is 
not  liable  If  the  plaintiff's  intestate  was  killed 
by  the  wanton  and  malicious  act  of  one  of 
the  employ^  of  the  defendant,  and  especial- 
ly if  such  act  was  not  done  In  furtherance 
of  the  business  of  the  defendant,  cannot  be 
sustained.  The  true  test  Is,  was  it  done  by 
such  employ^  in  the  scope  of  the  discharge  of 
duties  assigned  him  by  the  defendant  and 
while  in  the  discharge  of  such  duties?  *In 
furtherance  of  the  business  of  the  employer* 
means  simply  in  the  discharge  of  the  duties 
of  the  employment,  and  the  court  below  prop- 
erly told  the  jury  that  the  defendant  Is  re- 
sponsible for  the  injury  if  caused  by  the 
wrongful  act  of  the  employ^  while  acting  in 
the  scope  of  his  employment  In  Ramsden  y. 
Railroad,  104  Mass.  120,  6  Am.  Rep.  200. 
Gray,  J.  (now  on  United  States  Supreme 
Court),  says:  'If  the  act  of  the  servant  Is 
within  the  general  scope  of  his  employment, 
.the  master  is  equally  liable,  whether  the  act 
is  willful  or  merely  negligent  (Howe  v.  New- 
march,  22  Allen,  49) ;  or  even  if  contrary  to 
an  express  order  of  the  master  (Railroad  v. 
Derby,  14  How.  468,  14  L.  Ed.  502).' "  After 
stating  above,  this  court  further  proceeded 
to  say  (page  95  of  124  N.  a,  and  page  402  of 
32  8.  E.  [44  L.  R.  A.  316]):  'rrhe  rule  Ifl 
thus  laid  down  (2  Wood,  Railways,  $  816  [p. 
1404,  2d  Ed.]) :  'Where  the  act  is  within  the 
scope  of  the  servant's  authority,  express  or 
implied,  it  is  immaterial  whether  the  injury 
resulted  from  his  negligence,  or  from  his  will- 
fulness and  wantonness;  nor  is  it  necessary 
that  the  master  should  have  known  that  the 
act  was  to  be  done.  It  is  enough  if  it  Is 
within  the  scope  of  the  servant's  authority.' " 
The  court,  after  approving  the  above  quota- 
tions, followed  with  many  more  authorities 
to  the  like  purport,  and  this  case  (Pierce  v. 
Railroad)  has  been  since  often  quoted  with 
approval  on  this  point,  among  the  instances: 
Cook  V.  Railroad,  128  N.  C.  333,  38  8.  E.  925; 
Lewis  y.  Railroad,  132  N.  C.  387,  43  S.  SI 
919.  In  the  last  case  three  of  the  present 
court  sat  with  approval.  Rounds  v.  Railroad, 
64  N.  T.  129.  21  Am.  Rep.  597,  held:  ''To 
make  the  master  liable  it  is  not  necessary  to 
show  that  it  expressly  authorized  the  particu- 
lar act;  it  is  sufficient  to  show  that  the  serv- 
ant was  acting  at  the  time  in  the  genera) 
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scope  of  his  authority,  and  this,  although  he 
departed  from  his  instructions,  abused  his 
authority,  was  reckless  In  the  performance  of 
his  duty,  and  inflicted  unnecessary  injury." 
To  same  purport.  Garter  v.  Railroad.  98  Ind. 
552,  49  Am.  Rep.  580;  Lovett  T.  Railroad,  91 
Mass.  557.  In  Clark  on  Ck>rporations,  §  208, 
the  authorities  are  thus  clearly  summed  up: 
"A  corporation  Ja  liable  for  acts  done  by  its 
officer  or  agent  apparently  in  the  course  of 
his  employment  and  within  the  scope  of  his 
general  authority,  though  the  particular  act 
is  unauthorized/'  This  must  necessarily  be 
so  If  corporations  are  liable  for  torts  of  their 
servants  at  all,  for  It  is  very  rarely  that  serv- 
ants are  "employed  to  do  those  acts."  Even 
if  it  were  true,  tha  company  is  responsible 
for  such  torts  only  when  it  fails  in  selecting 
careful  and  prudent  men,  the  evidence  shows 
that  it  did  not  select  careful  and  prudent 
agents  in  selecting  this  engineer  and  his 
crew. 

There  are  circumstances  under  which  It  has 
been  held  that  the  corporation  would  not  be 
liable  for  mere  negligence,  but  only  if  the 
act  of  its  servant  was  willful  or  wanton  or 
reckless.  Moore  v.  Electric  Co.,  136  N.  C.  554, 
48  S.  E.  822,  67  li.  R.  A.  470.  But  this  is 
the  first  time  it  has  been  contended  in  this 
court  that,  though  the  defendant  would  have 
been  liable  if  the  engineer  had  negligently 
frightened  plaintifTs  horse  in  the  road  by 
blowing  the  whistle  (Wilson  v.  Railroad,  90 
N.  C  69),  it  is  not  liable  if  he  purposely  blows 
the  whistle.  As  to  this  suggested  distinction, 
2  Sutherland,  Damages,  §  410,  quotes  with  ap- 
proval Chief  Justice  Ryan  in  Craker  v.  R.  R., 
86  Wis.  673,  17  Am.  Rep.  504:  "It  Is  contend-, 
ed  that  though  the  principal  would  be  liable 
for  the  negligent  failure  of  the  agent  to  ful- 
fill the  principars  contract,  the  principal  is 
not  liable  for  the  malicious  breach  by  the 
agent  As  we  understand  it,  that  If  one  hire 
out  hlfi  dog  to  guard  sheep  against  wolves, 
and  the  dog  bleeps  while  a  wolf  makes  away 
with  a  sheep,  the  owner  is  liable;  but  if  the 
dog  play  wolf  and  devour  the  sheep  himself, 
the  owner  is  not  liable." 

We  have  not  cited  any  of  the  numerous 
cases  in  this  court  where  the  corporation  haa 
been  held  liable  for  the  wanton  and  willful 
misconduct  of  their  employes  to  passengers, 
if  done  in  the  scope  of  their  employment. 
The  above-cited  cases  are  all  where  the  will- 
ful and  wanton  injury  was  done  to  others. 
But  it  is  not  perceived  why  there  should  be 
any  distinction.  If  the  test  is,  as  contended 
by  defendant,  "Was  the  servant  employed  to 
do  the  act?"  it  is  certain  that  the  railroad 
agent  was  not  employed  to  kill  the  ex-passen- 
ger in  Daniel  v.  Railroad,  117  N.  a  592,  23 
S.  E.  327;  nor  was  the  conductor  employed 
to  kiss  the  female  passenger  In  Strother  v. 
R.  R.,  123  N.  O.  197,  31  S.  E.  386.  If  the 
corporation  Is  liable  at  all  for  the  willful  and 
wanton  misconduct  of  its  employes  done  in 
the  course  of  their  employment,  and  in  the 
scope  of  meir  agency,  it  cannot  aHect  the  lia- 


bility therefor  whether  such  misconduct  la 
perpetrated  on  passengers  or  the  public,  as  a 
corporation  acts  only  through  agents;  it  is 
responsible  for  the  willful  and  wanton  act  ot 
an  employ^  in  the  scope  of  his  agency  and  in 
the  course  of  his  employment  as  fully  as  If 
the  act  were  done  by  Its  president  or  other 
officer  or  by  their  order. 

The  next  proposition  is  also  well  settled 
by  the  decisions  of  this  court  that  where 
the  tort  is  committed,  as  here,  willfully  and 
wantonly,  the  corporation  Is  liable  for  ex- 
emplary damages.  I  fully  concur  in  the  able 
and  well-considered  dissent  of  Brother  HOKE 
on  this  point.  In  Redditt  v.  Mfg.  Co.,  124  N. 
C.  100,  32  S.  E.  392,  it  is  held  that:  "When 
liability  is  established  and  the  circumstances 
are  aggravating  or  malicious,  the  company 
is  subject  to  pimltive  damages  on  the  same 
principles  that  natural  persons  are."  The 
liability  of  a  corporation  in  exemplary  dama- 
ges for  the  wanton  or  malicious  conduct  of  its 
employ^  has  been  again  and  too  recently  held 
by  a  unanimous  court,  with  citation  of  au- 
thorities, to  be  so  soon  questioned.  Hutchin- 
son V.  R.  R.,  140  N.  C.  127,  52  S.  B.  263.  In 
1  Cook,  Stockholders,  $  150,  p.  69,  It  is  said 
that,  while  there  are  some  cases  to  the  con- 
trary the  better  rule  is  that,  if  Injury  "has 
resulted  through  the  willful  misconduct  of 
employes,  or  through  such  reckless  indiffer- 
ence to  the  rights  of  others  as  amounts  to  an 
intentional  violation  of  them,  punitive  or 
exemplary  damages  may  be  awarded"-— citing 
numerous  cases,  among  them  Railroad  v. 
Harris,  122  U.  S.  610,  7  Sup.  Ct  1286,  30  K 
Ed.  1146;  RaUroad  v.  Arms,  91  U.  S.  493. 
23  li.  Ed.  374.  In  2  Sutherland,  Damages, 
§  410,  it  is  said,  quoting  with  approval  from 
Hanson  v.  R.  R.,  62  Me.  84,  16  Am.  Rep.  404. 
"Since  these  ideal  existences  can  neither  be 
hung,  imprisoned,  whipped,  or  pat  in  the 
stocks— since  In  fact  no  corrective  influence 
can  be  brought  to  bear  upon  them  except 
that  of  pecuniary  loss — it  does  seem  to  us 
that  the  doctrine  of  exemplary  damages  is 
more  beneficial  In  its  application  to  them 
than  in  its  application  to  natural  persons. 
If  those  who  are  in  the  habit  of  thinking 
that  it  is  a  terrible  hardship  to  punish  an 
innocent  corporation  for  the  wickedness  of 
its  agents  and  servants,  will,  for  a  moment, 
refiect  upon  the  absurdity  of  their  own 
thoughts,  this  anxiety  will  be  cured.  Care- 
ful engineers  can  be  selected  who  will  not 
run  their  trains  into  open  draws;  and  care- 
ful baggagemen  can  be  secured  who  will  not 
handle  and  smash  trunks  and  bandboxes,  as 
is  now  the  universal  custom;  and  conductors 
and  brakemen  can  be  had  who  will  not  as- 
sault and  insult  passengers;  and  if  the  courts 
will  only  let  the  verdicts  of  upright  and  in- 
telligent juries  alone,  and  let  the  doctrine  of 
exemplary  damages  have  its  legitimate  in« 
fluence,  these  great  and  growing  evils  will  be 
very  much  lessened,  if  not  entirely  cored. 
There  is  but  one  vulnerable  point  about  these 
ideal  existences  called  corporations,  and  that 
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Is  the  pocket  of  the  moneyed  power  that  \b 
concealed  behind  them,  and  If  that  is  reach- 
ed they  will  wince.  When  it  is  thoroughly 
understood  that  it  Is  not  profitable  to  em- 
ploy careless  and  indifferent  agents,  or  reck- 
less and  Insolent  servants,  better  men  will 
take  their  places,  and  not  before."  In  the 
next  section  (411)  Judge  Sutherland  gives  a 
long  list  of  states  and  decisions  establishing 
"the  views  of  the  liability  of  corporations  to 
punitory  damages"  for  the  misconduct  of  em- 
ployes. In  Clark  on  Corporations,  S  69,  p. 
197,  It  is  said,  citing  authorities:  "A  corpora- 
tion may  not  only  be  held  liable  for  actual 
damages  resulthig  from  a  malicious  wrong, 
but  it  may  also,  by  the  weight  of  authority, 
be  held  liable  for  exemplary  damages,  where 
under  similar  circumistances  a  natural  per- 
son would  be  held  so  liable.  A  corporation 
is  liable  for  the  acts  of  its  servants  and 
agents,  including  their  wrongful  acts,  on  the 
same  principles.*'  In  Jackson  v.  Tel.  Co.,  139 
N.  O.  847,  51  a  B.  1015,  70  Ia  R.  A.  738,  It 
was  held  that  the  master  must  answer  for 
the  servant's  wrongful  act  "if  committed  In 
the  course  and  scope  of  the  servant's  em- 
ployment," and  that  he  is  in  the  course  of  his 
employment  "when  he  is  engaged  In  that 
which  he  is  employed  to  do,  and  is  at  the 
time  about  his  master^s  business," — citing 
numerous  authorities.  And  that  case  also 
holds  that  where  the  act  was  wantonly  done 
the  plaintiff  can  recover  exemplary  damages; 
citing  Railroad  v.  Prentice,  147  U.  S.  106,  13 
Sup.  Ct  261,  37  L.  Ed.  97;  Railroad  v. 
Arms,  91  U.  S.  489,  23  L».  Ed.  374;  Hansley 
V.  Railroad,  117  N.  O.  565,  23  S.  B.  443,  32 
L.  R.  A.  543,  53  Am.  St.  Rep.  600.  To  same 
effect.  Foot  v.  Railroad,  142  N.  0.  52,  54  S. 
E.  843;  Hutchinson  v.  R.  R.,  140  N.  O.  127, 
52  S.  E.  263. 

In  Daniel  v.  Railroad,  136  N.  C.  527,  48 
S.  B.  820,  Walker,  J.,  says:  "If  the  servant, 
instead  of  doing  that  which  he  Is  employed 
to  do,  does  something  else  which  he  is  not 
employed  to  do  at  all  the  master  cannot  be 
said  to  do  it  by  his  servant,  and  therefore 
is  not  responsible  for  what  he  does.  It  must 
be  something  done  in  attempting  to  do  what 
the  master  has  employed  the  servant  to  do. 
Nor  does  the  question  of  liability  depend  on 
the  quality  of  the  act,  but  rather  upon  the 
other  question,  whether  it  has  been  per- 
formed in  the  line  of  duty  and  within  the 
scope  of  the  authority  conferred  by  the 
master.'*  Here  the  servant  was  doing  what 
he  was  employed  to  do — ^running  this  engine 
— ^and  was  not  doing  "something  else  which 
be  was  not  employed  to  do  at  all."  In  dis- 
charging that  work,  and  "Incident  to  the 
furtherance  of  the  duties  intrusted  to  him  by 
the  master"  (Roberts  v.  Railroad,  143  N.  C. 
176,  55  S.  E.  509),  it  was  for  him  to  blow  the 
whistle.  If  he  negligently  blew  it  or  failed 
to  blow  it,  and  caused  injury,  the  master  is 
liable,  and  equally  so  If  the  misconduct  In 
blowing  or  failing  to  blow  the  whistle  was 
wuntonly  done,  as  here,  and  was  not  merely 


negligent  That  it  was  an  act  of  commls* 
sion,  not  of  omission,  does  not  relieve  the 
master  who  put  the  engine  in  the  servant's 
charge,  for  the  wanton  act  was  done  In  oper- 
ating the  engine  and  in  the  course  of  the  em- 
ployment 

Whenever  the  facts  are  such  that  the  rule 
of  respondeat  superior  will  make  the  master 
responsible  In  damages  for  the  servant's 
negligence,  it  will  make  the  master  respon- 
sible for  exemplary  damages  if  there  was 
wantonness,  insult,  or  oppression,  as  where 
the  train  ran  by  a  station  without  stopping 
to  take  on  a  passenger  (Walker,  J.,  Williams 
V.  Railroad  [at  last  term]  144  N.  C.  603,  57 
S.  B.  216,  and  cases  there  cited;  Thomas 
V.  Railroad,  122  N.  0.  1005,  30  S.  B.  343; 
Hansley  v.  Railroad,  117  N.  C.  565,  23  S.  B. 
443,  32  L.  R.  A.  543,  53  Am.  St  Rep.  600; 
Purcell  V.  Railroad,  108  N.  C.  414,  12  S.  B. 
954,  966,  12  L.  R.  A.  113;  Milwaukee  v.  Arms, 
91  U.  S.  489,  23  L.  Ed.  374;  2  Sutherland 
Dam.  S  937);  or  where  a  passenger  is  wrong- 
fully put  off  the  train  under  circumstances 
showing  indifference,  to  consequences,  or  rude- 
ness (Rose  V.  Railroad,  106  N.  C.  168,  11  8. 
E.  526);  or  false  Imprisonment  (Lovick  v. 
Railroad,  129  N.  C.  437,  40  S.  B.  191),  and 
similar  cases.  If  the  corporation  here  was 
liable  for  damages  for  injury  caused  by  the 
negligence  of  the  engineer,  the  Judge  was 
right  in  charging  that  if  the  engineer's  con- 
duct was  wanton  and  willful  the  master  was 
liable  for  exemplary  damages.  This  is  al- 
ready so  held.  Purcell  v.  R.  R.,  108  N.  O. 
418,  12  S.  B.  964,  956.  12  li.  R.  A.  113. 

The  rule  is  thus  stated  in  both  the  Encydlo- 
pedias,  with  copious  citation  of  authorities: 
The  master  is  "liable  In  exemplary  damages 
for  any  act  of  his  agent  or  servant  committed 
in  the  course  of,  or  connection  with,  his 
duties  or  employment;  and  this,  irrespective 
of  whether  the  particular  act  has  or  has  not 
been  expressly  authorized  or  subsequently 
ratified  by  the  principal  or  master.  If  the 
tortious  act  of  the  agent  or  servant,  when 
committed  in  the  business  of  his  principal 
or  master,  is  such  as  would  have  subjected 
the  agent  to  exemplary  damages  had  he 
been  sued  as  principal,  the  principal  will  be 
responsible  for  like  damages  when  sued  for 
the  misconduct  of  the  agent,  or,  as  it  has 
been  otherwise  expressed,  the  principal  or 
master  Is  in  such  cases  liable  precisely  as 
if  he  were  the  original  wrongdoer."  12  A. 
&  E.  (2d  Ed.)  32,  33.  The  employment  of  the 
agent  "afforded  him  the  means  and  oppor- 
tunity which  he  used  while  so  employed  in 
committing  the  willful  wrong.  The  agent's 
conduct,  therefore,  is  attributable  to  the 
principal,  though  he  may  not  have  specially 
authorized  the  particular  act  or  afterwards 
ratified  it"  Id.  33.  "The  general  rule  is  that 
these  artificial  bodies  are  liable  in  the  same 
manner  and  to  the  same  extent  that  *  *  * 
natural  persons  acting  for  themselves,  guilty 
of  like  tortious  acts,  would  be  liable  to  such 
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damages.  In  some  cases  the  rule  of  punitive 
damages  has  been  held  especially  applicable 
and  salutary  In  its  operation  as  affecting  cor- 
porations." Id.  40,  4L  "The  better  rule 
seems  to  be  that,  where  a  wrong  is  committed 
In  the  ordinary  course  of  the  servant's  dutyj 
and  Is  committed  willfully,  the  corporation 
can  be  held  liable  as  In  ordinary  cases  of 
tort  Since  a  corporation  can  only  act 
through  its  agents  or  servants,  a  stricter  rule 
has  sometimes  been  applied  than  In  cases  of 
Individual  liability,  and  they  have  been  held 
liable  in  exemplary  damages,  although  there 
was  no  previous  authorization  of  the  wrong 
nor  subsequent  ratification  of  it"  13  Cyc. 
117. 

The  great  majority  of  the  vast  army  of 
men  engaged  in  running  locomotives  and 
trains  for  common  carriers,  or  for  lumber 
companies  and  street  railways,  are  good 
men,  but  necessarily  there  are  always  some 
who  are  not  It  is  to  the  interest  of  the  good 
men  thus  employed,  and  an  absolute  neces- 
sity to  the  public,  that  there  shall  be  some 
rigid  restraint  to  prevent  injury,  Insolence, 
and  arrogance  towards  the  public,  being  per- 
petrated by  those  who  "have  no  fear  but  of 
human  law."  With  the  almost  insuperable 
difficulty  of  identifying  men  engaged  on  mov- 
ing trains,  the  only  possible  regulation  is  by 
their  officers,  who  can  readily  hunt  the  guilty 
out.  This  protection  cannot  be  secured  un- 
less the  corporations  themselves  are  liable, 
as  heretofore,  in  punitive  damages  for  will- 
ful and  wanton  wrongs,  infiicted  upon  the 
public,  as  well  as  on  passengers  by  any  em- 
p]oy6  of  such  corporations  "when  on  duty," 
or,  as  our  decisions  say,  "in  the  course  of 
their  employment" 

In  so  vast  a  number  of  decisions  as  has 
been  poured  out  by  the  numerous  courts  of 
this  country  and  in  England,  some  can  be 
found,  by  a  little  diligence,  on  either  side  of 
almost  any  question.  There  are,  It  is  true, 
some  few  decisions  in  a  few  courts  contrary 
to  those  above  cited.  These  are  almost  sole- 
ly those  whose  views  on  this  question  were 
expressed  at  any  early  day  before  this  mat- 
ter was  thoroughly  discussed  (see  1  Cooley, 
Torts,  p.  199),  and  before  the  absolute  neces- 
sity was  fully  comprehended  of  protecting 
the  public  against  insult  and  wrong  from  ir- 
responsible employes  who  could  not  be  Iden- 
tified, and  before  it  was  fully  seen  that  the 
only  possible  way  to  insure  this  protection 
to  the  public  is  by  punitive  damages  against 
the  corporation,  to  be  assessed  by  juries  who, 
in  fixing  the  amount,  will  consider  the  great- 
er or  less  care  shown  by  the  corporation  in 
selecting  their  servants  and  In  supervising 
their  conduct  There  may  Indeed  be  a  few 
courts  whose  expressions  on  this  subject 
should  be  entitled  to  small  weight  for  other 
reasons.  We  cannot  particularize  and  weigh 
each  case.  These  decisions  of  our  own  court 
should  rather  be  followed  and  not  be  lightly 
set  aside  for  those  of  any  other  court,  when 
our  own  decisions  have  been  uniform*  and 


are  based  on  sound  reasons  and  the  abso- 
lute necessity  of  giving  adequate  protection 
to  the  public,  and,  besides,  are  supported  by 
the  great  weight  of  authority  elsewhere,  as 
above  shown. 

The  facts  as  found  by  the  jury,  on  the  con- 
flict of  evidence,  present  an  aggravated  case 
of  wanton  wrong.  An  old  man,  accompanied 
by  two  lady  relatives,  peacefully  traveling 
along  the  public  road  at  a  place  where  he 
could  not  turn  out,  has  his  horses  wantonly 
frightened  by  those  in  operation  of  the  de- 
fendant's engine  and  cars,  that  they  may 
have  the  pleasure  of  seeing  his  horses  "jump 
about,^'  and  enjoy  his  terror  and  fright  It 
Is  peculiarly  a  case  permitting  exemplary 
damages— if  the  Jury  should  think  proper— 
that  the  people  living  in  the  country  may 
know  that  they  can  travel  along  their  public 
highways  without  fear  of  exposing  their  lives 
and  limbs  to  such  wantonness.  If  a  corpora- 
tion is  liable  for  injuries  caused  to  travelers 
along  the  public  road,  by  the  negligence  of 
its  servants,  but  exempt  if  their  acts  are  will- 
ful and  wanton,  it  can  always  escape  liabil- 
ity by  thus  aggravating  the  nature  of  the 
wrong  inflicted.  The  misconduct  of  the  engi- 
neer and  other  employes  was  wanton  and 
willful,  and  committed  "while  on  duty  in  the 
course  of  their  employment  and  in  the  scope 
of  their  agency"  in  operating  the  defendant's 
engine  and  train  of  cars.  There  was  no  evi- 
dence of  contributory  negligence,  and  that 
phase  of  the  case  Is  Immaterial  to  be  cod- 
sldered. 

It  is  true  that  this  is  not  a  public  service 
corporation,  but  the  same  principle  against 
wanton  frightening  of  the  plalntiff^s  horses 
would  apply  if  the  wrongdoer  had  been  op- 
erating a  railroad  locomotive  or  was  the 
dianffeur  of  an  automobile.  The  public  are 
entitled  to  use  their  public  roads  with  their 
horses  without  fear  of  su<di  wanton  wrongs 
being  inflicted  upon  them  in  the  use  of  the 
superior  power  of  steam,  and  that  willful 
wrongdoers  shall  be  restrained  by  the  fear 
of  exemplary  damages  against  themselves  or 
their  master  for  such  misconduct 

HOKB,  J.  (concurring  In  part).  I  differ 
from  the  court  in  its  decision  on  the  question 
of  damages,  and  am  of  the  opinion  that  no 
error  appears  affecting  the  determination  of 
either  of  the  issues  submitted,  and  that  the 
judgment  on  the  verdict  should  be  afllrmed 
as  rendered. 

The  evidence  of  plaintiff  tends  to  show 
that  he  was  driving  in  a  buggy  along  a  pub- 
lic highway  which  ran  parallel  to  defendant's 
tram  road  at  a  point  where  there  was  30  feet 
space  between  the  railroad  and  a  fence, 
which  also  ran  parallel  to  both  roads,  and 
where  he  was  not  able  to  get  out  of  the  way 
with  the  vehicle  after  seeing  defendant's 
engine  and  cars  approaching;  that  plaintifTs 
sister  and  niece  were  just  behind  him  in  an- 
other buggy,  and  when  the  train  came  in 
sight  they  all  got  out,  and  plaintiff  led  the 
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liorse  drawing  the  rear  buggy  up  by  his  own 
and  was  holding  both  animals  at  their  heads; 
that  when  the  engine  and  cars  came  within 
75  yards  of  plaintlflP,  and  where  he  was  in 
full  view,  the  engineer,  or  an  employ^  in 
the  engine,  commenced  blowing  short,  sharp, 
piercing  blows  with  the  engine  whistle,  and 
the  hands  commenced  to  halloo  and  cry  out 
at  plaintiff,  and  continued  this  conduct  until 
the  train  was  75  yards  beyond  plaintifT,  caus- 
ing his  horses  to  take  fright,  and  by  their  ac- 
tion do  him  severe  bodily  Injuries.  The 
plaintiff  charges  that  this  conduct  was  done 
unnecessarily  and  wantonly,  and  with  in- 
tent to  frighten  the  horses,  and  that  in  con- 
sequence of  the  shrieks  and  piercing  sounds 
from  the  engine,  and  the  shouts,  yells,  etc., 
of  the  crew,  the  horses  did  become  badly 
frightened,  demoralized  and  unmanageable, 
causing  the  serious  injuries  as  stated.  The 
sister  and  niece  of  plaintiff  gave  substantial- 
ly the  same  testimony.  There  was  also  evi- 
dence to  the  effect  that  Troy  Monds,  the  engi- 
neer, was  heard  to  say  that  he  blew  the 
whistle  "to  see  the  horse  Jump  about."  There 
was  evidence  on  the  part  of  defendant  deny- 
ing tiiese  allegations,  and  affirming  that  the 
whistle  was  only  sounded  as  required  by  the 
rules  of  the  company  as  the  train  approach- 
ed a  crossing  at  or  near  this  place,  and  that 
no  whistle  was  blown  to  frighten  any  one's 
fltock. 

The  issues  submitted  were  as  follows:  **(!) 
Did  defendant's  engineer,  fireman,  or  serv- 
ants unlawfully  and  wantonly  halloo,  make 
noises,  and  sound  the  whistle  of  the  engine 
for  the  purpose  of  frightening  the  horses  of 
the  plaintiff,  and  was  the  plaintiff  injured 
thereby?  Answer.  Yes.  (2)  What  damages, 
If  any.  Is  plaintiff  entitled  to  recover?  An- 
swer. $1,000."  Under  the  charge  the  Jury 
answered  the  first  issue  "Yes,"  and  to  the 
second  issue  "$1,000."  It  is  assigned  for  er- 
ror in  the  determination  of  the  first  issue: 
"That  on  the  facts  presented,  the  Judge  be- 
low should  have  held  that  the  defendant  was 
not  liable." 

These  facts  tend  to  show  that  plaintiff  was 
on  the  public  highway,  where  he  had  a  right 
to  be,  and  doing  all  that  he  could  to  shield 
himself,  and  has  suffered  a  grievous  injury 
from  the  employes  of  defendant  company, 
while  operating  its  engine  and  train  in  the 
course  of  the  company's  business,  and.  If  the 
position  of  defendant  can  be  maintained, 
plaintiff  is  left  without  any  means  of  sul)- 
stantial  redress;  for  we  know  that,  as  a 
rule,  the  employes.  Individually,  are  not 
pecuniarily  responsible.  A  decision  which 
works  this  untoward  result  calls  for  most 
careful  scrutiny,  and,  to  my  mind.  Is  based 
neither  upon  right,  reason,  nor  well-consid- 
ered authority.  As  I  understand  it,  the  con- 
tention proceeds  upon  the  theory  (1)  that 
by  his  allegation  and  testimony  the  plaintiff 
Is  confined  to  a  recovery  for  a  willful  and 
malicious  tort;  (2)  that  on  the  entire  evi- 
dence no  case  for  such  a  recovery  Is  made  out. 


I  do  not  think  that  either  position  should 
prevail.  Treating  them  in  reverse  order, 
there  is  no  need  to  combat  the  proposition 
urged  upon  our  attention  with  such  fullness 
of  learning,  that,  tb  hold  a  corporation  or 
other  employer  responsible  for  the  malicious 
torts  of  its  agents  or  employes,  the  wrong 
must,  as  a  general  rule,  be  one  committed  by 
authority  of  the  employer,  either  expressly 
conferred  or  fairly  implied  from  the  nature 
of  the  employment  or  the  duties  incident  to 
it  This  was  announced  as  correct  doctrine 
by  this  court  in  Sawyer's  Case,  142  N.  O.  1, 
54  S.  E.  798,  but  with  this  important  and  es- 
sential modification,  "that  the  test  suggested 
applies  only  when  the  question  of  fixing  re- 
sponsibility depends  exclusively  on  the  re- 
lationship of  master  and  servant,"  and  does 
not  apply  when  the  wrong  complained  of  is  a 
violation  of  some  duty  which  the  master  owes 
directly  to  the  injured  person.  Nor  Is  there 
any  question  made  of  the  principle  so  well 
announced  and  sustained  in  Jackson's  Case, 
139  N.  C.  347,  51  S.  B.  1015,  70  L.  R.  A.  788: 
"That  authority  for  the  wrong  on  the  part 
of  an  employ^  will  be  implied,  and  responsi- 
bility Imputed,  when  the  wrong  is  done  in  the 
scope  and  course  of  the  servant's  employ- 
ment." And  further:  "That  a  servant,  act- 
ing in  the  course  of  his  employment,  when  he 
is  engaged  in  that  which  he  was  employed  to 
do,  and  is  at  the  time  about  his  master's 
business.  He  is  not  acting  in  the  course  of 
his  employment  when  he  is  engaged  in  some 
pursuit  of  his  own."  Mr.  Jaggard,  In  his 
work  on  Torts,  suggests  that  the  term  "course 
of  employment^'  is  the  better  term  in  these 
cases,  as  both  most  accurate  and  compre- 
hensive. It  may  be  that,  under  the  principles 
maintained  In  both  of  these  cases,  responsi- 
bility for  the  wrong  could  well  be  imputed 
here  to  the  defendant  company,  because  done 
in  the  course  of  its  employment,  for,  as  said 
in  Tiffany  on  Agency,  p.  270,  quoted  with  ap- 
proval In  Jackson's  Case,  supra:  "A  servant 
is  acting  in  the  course  of  his  employment 
when  he  Is  engaged  In  that  which  he  was 
employed  to  do,  and  is  at  the  time  about  his 
master's  business.  But  he  is  not  acting  in 
the  course  of  his  employment  If  he  is  engaged 
in  some  pursuit  of  his  own.  Not  every  devi- 
ation from  the  strict  execution  of  his  duty  is 
such  an  Interruption  of  the  course  of  employ- 
ment as  to  suspend  the  master's  responsi- 
bility, but,  If  there  is  a  total  departure  from 
the  course  of  the  master's  business,  the 
master  is  no  longer  responsible  for  the  serv- 
ant's conduct." 

But  there  is  an  additional  principle  pres- 
ent in  the  case  we  are  now  considering, 
which  is  to  my  mind  controlling,  and  which 
the  argument  on  the  part  of  the  defend- 
ant seems  to  entirely  ignore,  and  that  is, 
when  the  master  or  employer  owns  and 
operates  in  his  business  dangerous  instru- 
mentalities, and  authorizes  their  use  in  places 
where  harm  to  others  is  likely  to  arise,  un- 
less a  very  high  degree  of  care  is  shown,  the 


656 


59  SOUTHEASTERN  EBPOBTEB. 


(N*a 


employer.  In  such  case,  must  be  held  to  t^ 
sponsibllity  for  injuries  wrongfully  caused  by 
such  agencies  while  engaged  in  his  work, 
whether  the  injury  was  brought  about  by  the 
negligent  or  intentional  misconduct  of  his 
employes.  When  this  occasion  for  responsi- 
bility should  be  referred  to  a  breach  of  an 
Independent  duty  owing  direct  from  the  own- 
er to  the  injured  party,  being  the  limitation 
on  the  general  doctrine  we  are  considering, 
suggested  in  Sawyer's  Oase,  supra,  or  whether 
it  arises  because,  the  danger  being  great,  pub- 
lic policy  requires  that  the  corporation  and 
employer  shall  be  held  to  insure  this  care- 
ful handling  so  far  as  the  general  public  is 
concerned — which  seems  to  me  only  a  dif- 
ferent way  of  stating  the  same  doctrine — ^the 
principle  is  well  grounded  in  reason  and  Is 
fully  sustained  by  authority.  It  is  stated  by 
Mr.  Jaggard  in  his  work  on  Torts  as  fol- 
lows: 

"Sec.  8S.  The  master  is  liable  for  the 
conduct  of  his  servant  within  the  course  of 
his  employment,  not  only  (a)  where  responsi- 
bility would  attach  under  the  test  of  scope  of 
his  employment,  but  also  (b)  where  the  con- 
duct is  not  intended  to  be  for  the  master's 
benefit,  but  for  the  servant's  malicious,  ca- 
pricious, or  other  private  purpose,  and  (c) 
whenever  a  duty  rests  on  the  master  to  avoid 
doing  harm  to  the  third  persons  and  the  serv- 
ant violates  that  duty  in  the  course  of  his 
employment. 

"Sec.  87.  The  duty  owed  by  the  master  to 
third  persons  may.  arise  from  contractual  or 
conventional  relationship  of  the  master  to 
the  person  seeking  to  charge  him  for  his 
servant's  wrong,  especially  where  the  master's 
premises.  Instrumentalities,  and  facilities  of 
business  made  the  harm  possible,  or  where 
the  master  will  be  held  estopped  to  deny  lia- 
bility. 

"Sec.  88.  The  master's  duty  to  third  per- 
sons may  arise  from  ownership  or  custody 
of  dangerous  things,  and  it  may  extend  to 
(a)  the  conduct  of  the  servant,  though  for- 
bidden, and  for  the  servant's  private  purpose 
and  not  for  the  master's  benefit." 

Pursuing  this  last  statement,  the  author 
says:  "When  the  master  owns,  uses,  or  con- 
trols such  instrumentalities,  he  is  bound  to 
perform  that  duty,  and  he  cannot  escape  it  by 
the  exercise  of  care  in  the  selection  of  his 
servants.  Therefore  the  master  was  held  li- 
able for  the  forbidden  act  of  his  employes 
who  frightened  horses  by  blowing  steam  from 
an  engine  of  which  they  had  full  charge." 
And  the  statement  of  the  doctrine  Is  support- 
ed by  a  large  number  of  well-considered  deci- 
sions in  this  and  other  Jurisdictions:  Rail- 
way V.  Scoville,  62  Fed.  730,  10  O.  C.  A.  479, 
27  L.  R.  A-  179;  Railway  v.  Harmon,  47 
111.  298,  95  Am.  Dec.  489 ;  Railway  v.  Dick- 
son, 63  111.  151,  14  Am.  Rep.  114;  Akridge 
V.  Railway,  90  Ga.  232,  16  S.  B.  81;  Rail- 
way V.  Trlplett.  54  Ark.  289,  15  S.  W.  831, 
16  S.  W.  2G6;  BltUe  v.  Camden,  55  N.  J. 
Law,  615,  28  Atl.  305,  23  L.  R  A.  283;   CJobb 


V.  Railway,  37  S.  G.  194,  15  S.  S.  878;  BaU- 
way  V.  Stames,  56  Tenn.  52,  24  Am.  Rep.  296. 
And  recovery  on  this  principle  has  been  sus- 
tained in  direct  decisions  of  onr  own  court 
in  Everett's  Case,  121  N.  C.  519,  27  S.  B,  991 ; 
Brendle's  Case,  125  N.  C.  474,  34  S.  BL  634; 
Foot's  Case,  142  N.  a  52,  54  S.  B.  843.  This 
last  case  is  in  all  of  its  essential  features 
like  the  one  before  us,  except  in  that  case  the 
implement  was  a  hand  car  operated  on  the  de- 
fendant's road — a  difference  which  makes  in 
favor  of  the  present  recovery,  if  any  weight 
is  to  be  attached  to  it  In  Foot's  Case,  tho 
evidence  is  not  set  out  in  full,  but  an  ex- 
amination of  the  record  shows  that  the  plain- 
tiff was  in  a  buggy,  driving  on  a  highway, 
and  was  injured  by  loud  cries  and  noises 
made  by  defendant's  employes  while  operat- 
ing a  hand  car  of  the  company  and  done  with 
the  Intent  to  frighten  the  horses.  A  recovery 
was  sustained.  In  Bittle's  Case,  supra,  cited 
in  9  Am.  Oorp.  &  Ry.  Cases,  472,  because  no 
doubt  considered  especially  instructive,  the 
plaintiff  had  been  nonsuited  by  the  lower 
court  and  the  nonsuit  was  set  aside  and  a 
venire  de  novo  awarded,  and  the  case  is  very 
similar  to  the  one  we  are  considering.  There, 
the  plaintiff  was  holding  his  horse  on  a  high- 
way which  ran  parallel  to  .defendant's  road, 
and  the  horse  was  frightened  by  blowing  the 
whistle  of  the  engine.  It  was  claimed  by  the 
plaintiff  that  this  blowing  was  an  unneces- 
sary, wrongful,  and  willful  act  on  the  part 
of  the  engineer.  The  evidence  on  the  part  of 
the  plaintiff  as  to  blowing  the  whistle  was 
as  follows :  "I  did  not  think  of  them  blowing 
the  whistle  there  because  he  was  just  be- 
yond the  crossing  when  he  blew  the  whistle, 
and  he  was  looking,  with  his  head  out  of  the 
cab  window,  and  saw  me,  and  he  was  smiling, 
and  he  just  reached  up  and  pulled  the  whistle, 
as  I  call  it,  wide  open,  and  the  Instant  he 
did  that  the  horse  jumped.  As  soon  as  he 
saw  me  he  reached  right  up  and  pulled  the 
whistle."  The  witness  never  heard  a  shriller 
whistle  in  his  life ;  It  was  a  great  deal  loud- 
er than  usual,  and  was  so  blown  for  200 
yards ;  that  it  did  not  blow  until  it  was  beyond 
the  crossing,  opposite  the  point  where  the 
plaintiff  was  with  a  horse  and  wagon,  and 
the  whistle  has  never  been  since  blown  at 
that  point ;  and  at  the  time  it  was  so  blown 
in  this  manner  there  was  nothing  on  the  track 
ahead  to  provoke  such  a  whistle.  It  was  held 
that  on  the  plaintiff's  claim  he  had  a  cause  of 
action  to  be  presented  to  a  jury,  and  In  lay- 
ing down  the  principle  the  court  said:  "Tlie 
rule  obtains  generally  that  a  master  is  not 
responsible  in  damages  for  the  wanton  and 
malicious  acts  of  his  servant;  yet  this  im- 
munity is  not  generally  extended  to  railroad 
corporations  whose  servants  are  intrusted 
with  such  extensive  means  to  do  mischief. 
Accordingly,  It  has  been  established  that  If 
such  servants,  while  in  charge  of  the. com- 
pany's engines  and  machinery  and  engaged 
about  its  business,  negligently,  wantonly,  and 
willfully  perverted  such  agenclen*  the  oum- 
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pany  was  responsible  In  damages;  and  this 
is  the  principle  deducible  from  the  authorities 
upon  this  subject."  In  Railway  y.  Dickson, 
supra,  it  is  held  that:  "Where  the  servants 
of  a  railway  company,  while  in  the  discharge 
of  their  duties,  pervert  the  appliances  of  the 
company  to  wanton  and  malicious  purposes  to 
the  Injury  of  others,  the  company  is  liable 
for  such  injuries."  In  Railway  v.  Harmon, 
supra,  the  court,  in  upholding  the  principle, 
not  Inaptly  said:  •*The  life  and  property  of 
Individuals  cannot  be  lightly  or  wantonly 
placed  in  jeopardy.  If  that  might  be  done, 
then  these  great  instruments  of  prosperity 
and  agents  in  the  development  of  the  resourc- 
es of  the  country  and  promoters  of  its  com- 
merce, instead  of  a  blessing,  would  become  a 
nuisance,  If  not  a  curse,  to  our  citizens.  If 
the  lives  of  men  and  their  property,  must  be 
endangered  in  the  pursuit  of  their  ordinary 
and  legitimate  business  while  lawfully  pass- 
ing over  our  public  highways,  and  no  person 
can  be  held  responsible,  then  it  has  become 
an  injury  instead  of  a  blessing  that  they 
were  constructed."  Again:  "The  appellee 
had  the  undoubted  right  to  travel  this  public 
highway,  and  the  appellants  had  no  right, 
by  their  agents,  to  unnecessarily  hinder  him 
or  his  property  while  thus  exercising  his 
right  Both  parties  have  the  right  to  pass 
and.  repass  over  the  roads  in  the  modes  adapt- 
ed to  their  construction,  and  each  is  under 
equal  and  reciprocal  obligation  to  observe 
the  rights  of  the  other;  and  neither  can 
willfully,  wantonly,  or  negligently  endanger, 
obstruct,  or  delay  the  other  in  the  enjoyment 
of  his  rights  without  Incurring  liability  for 
the  injury,  and  each  party,  in  the  exercise  of 
his  rights,  must  observe  the  highest  degree 
of  prudence,  circumspection,  and  skill  to  avoid 
the  infliction  of  injury."  And  further:  "It 
can  make  no  difference  whether  the  escape  of 
steam  was  negligently  permitted  or  willfully 
done  by  the  engineer,  any  more  than  If  he 
had  willfully  run  his  engine  against  the 
appellee's  wagon  and  team  and  thus  produced 
the  injury.  The  question  whether  it  was  neg- 
ligently or  intentionally  done  can,  we  think, 
make  no  difference  In  the  result"  These 
authorities,  and  the  principle  on  which  they 
rest,  are,  In  my  opinion,  decisive  of  the  ques- 
tion, and  show  that,  on  the  facts  disclosed, 
the  defendant  is  responsible  for  the  miscon- 
duct of  Its  employes  while  operating  the  en- 
gine whether  the  demand  be  asserted  as  for  a 
malicious  or  negligent  tort.  And  it  is  in 
ignoring  this  Important  and  wholesome  prin- 
ciple of  imputed  authority  that  the  error  of 
defendant's  position  consists.  (6)  It  is,  in 
this  respect,  entirely  unlike  the  case  of  an 
owner  sending  his  wagon  to  town  by  a  driv- 
er, as  suggested  in  (7) ;  and  the  further  sug- 
gestion that  the  engine  whistle  is  no  part  of 
its  necessary  or  operating  machinery  is  not 
a  pertinent  or  permissible  view  of  the  ques- 
tion. The  engine  may  be  dangerous  to  per- 
sons on  the  train  by  reason  of  its  operating 
machinery;   but  to  persons  on  the  highway. 


the  engine  and  Its  sounds  are  the  chief  est 
elements  of  danger.  The  whistle  Is  put  on 
the  engine  for  the  purpose  of  warning,  and  is 
desirable  chiefly  by  reason  of  the  startling 
sounds  It  may  make;  and,  where  the  injury 
has  occurred  to  one  on  a  highway,  to  suggest 
that  the  whistle  Is  no  part  of  the  structural 
or  operating  part  of  the  engine's  machinery, 
and  to  make  deductions  from  It  prejudicial 
to  the  plaintiff,  is  to  assume  out  of  the  case 
the  controlling,  and  certainly  the  most  im- 
portant, element.  In  nearly  every  authority 
cited  and  relied  upon  as  upholding  a  con- 
trary view,  certainly  (8)  in  those  I  have  ex- 
amined, it  will  be  found  either  that  the  im- 
plement used  was  not  one  that  essentially 
Imported  danger  to  outsiders,  or  the  act  com- 
plained of  was  not  done  while  operating  or 
using  the  instruments  in  the  course  of  the 
employe's  business.  Thus  in  Smith  v.  Rail- 
way, 78  Hun,  524,  29  N.  T.  Supp.  540  (the 
Torpedo  Case),  the  agent  was  acting  entirely 
outside  of  the  course  of  employment;  and 
so  In  similar  cases  suggested  and  relied  on 
by  counsel — ^as  if  an  engineer  should  shoot 
another  from  the  cab,  and  Intentionally  strik- 
ing another  with  a  piece  of  coal  or  wood. 
None  of  these  acts  are  within  the  course  of 
employment  They  could  be  likened  to  the 
case  of  Roberts  v.  Railroad,  143  N.  C.  176, 
55  S.  S).  609,  where  two  employes  hah  a  fight, 
and  It  was  held  that  the  mere  fact  that  the 
fight  occurred  while  they  were  both  on  duty 
did  not  import  responsibility  of  their  com- 
mon employer  for  injury  ihfilcted  by  one 
upon  the  other.  And  in  Evers  v.  Krouse,  70 
^,  J.  Law,  653,  58  Atl.  181,  66  L.  R.  A.  592, 
the  hose  used  by  the  little  boy  did  not  im- 
port an  Injury  threatened  or  reasonably  con- 
templated to  one  who  was  going  along  the 
street  and  the  father  was  therefore  excused. 

Of  the  cases  cited  by  the  court,  which  I 
have  examined,  the  only  one  which  tends 
to  uphold  the  decision  upon  the  facts  of 
the  present  case  Is  that  of  Stephenson  v. 
Pacific  Railway,  from  Oalifomla*  This  case 
may  i)osslbly  be  distinguished  on  the  ground 
of  the  defense  suggested,  that  the  engineer 
was  not  at  the  time  running  the  engine  for 
the  company,  but  Intentionally  moved  It  for 
the  purpose  of  frightening  the  passengers, 
and  so  did  not  do  the  wrong  while  operating 
the  engine  In  the  course  of  defendant's  serv- 
ice. The  case  is  published  in  93  Cal.  558,  29 
Pac.  234,  15  L.  R.  A.  475,  27  Am.  St  Repi 
223,  with  the  comment  by  the  editor  that  it 
possibly  Ignores  the  principle  of  responsibili- 
ty in  the  use  of  a  dangerous  agency,  and,  to 
the  extent,  that  it  does  this,  I  think  the  case 
is  clearly  against  the  almost  uniform  cur- 
rent of  authority. 

I  have  thus  far  endeavored  to  show  that 
the  defendant  company,  on  the  facts  of  this 
case,  is  responsible  for  the  wrongs  of  its 
employes,  whether  redress  is  sought  for  a 
malicious  or  a  negligent  tort  But  I  think 
the  other  proposition  asserted  in  behalf  of 
defendant  is  equally  untenable — ^that  on  the 
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facts  and  testimony  the  plaintiif  Is  confined 
to  recovery  as  for  a  malicious  or  willful 
tort — predicating  such  a  position  on  some 
former  decision  of  this  court  (Lioubz  y.  Haf- 
ner,  12  N.  C  185),  in  which  it  was  held  that, 
for  an  injury  wrongfully  caused  by  beating 
a  drum  and  thereby  causing  a  plaintiff's 
horse  to  run  away,  the  action  should  be  in 
trespass  and  not  in  case;  this  last  being  the 
technical  term  for  actions  of  negligence.  The 
position  seems  to  admit  that  recovery  could 
be  had  if  redress  had  been  sought  for  negli- 
gence, but  holds, that  relief  should  be  denied 
because  of  the  allegation  and  evidence  to  the 
effect,  that  the  noises  were  willfully  and  wan- 
tonly made.  It  would  roll  back  our  procedure 
to  perplexing  subtleties  of  a  bygone  time  to 
deny  relief  on  any  such  ground  as  this. 
Judge  Gaston,  in  speaking  of  these  actions, 
trespass  and  case,  in  Dodson  v.  Mock,  20  N. 
O.  282,  32  Am.  Dec.  677,  said:  'The  dis- 
tinction between  injuries  which  are  the  prop- 
er subject  of  an  action  of  trespass  and  those 
which  are  to  be  redressed  by  an  action  on 
the  case,  between  injuries  immediate  and 
those  which  are  consequential,  is  sometimes 
very  subtle  and  attenuated."  It  was  large- 
ly on  account  of  just  such  distinctions  that 
our  Legislature  felt  called  on  to  Interfere 
and  establish  our  present  beneficent  method 
of  procedure.  The  change  had  for  its  basic 
principle  an  abolition  of  these  very  distinc- 
tions. In  section  354  of  the  Revisal  of  1905 
it  is  said:  "The  distinction  between  actions 
at  law  and  suits  in  equity  and  the  form  of  all 
such  actions  and  suits  are  abolished,  and 
there  shall  hereafter  be  but  one  form  of  ac- 
tion for  the  enforcement  or  protection  of  pri- 
vate ri^ts  and  the  redress  of  private  wrongs." 
Carrying  out  the  idea  in  section  467:  **The 
complaint  shall  contain  a  plain  and  concise 
statement  of  the  facts  constituting  a  cause 
of  action."  Ck)nstruing  this  legislation,  the 
court  has  by  numerous  and  well-considered 
decisions  established  that  the  plaintiff  now 
recovers  on  facts,  and  is  entitled  to  any  re- 
lief, to  which  the  facts  alleged  and  proved 
rfhow  him  to  be  entitled.  Hendon  v.  Rail- 
road, 127  N.  C.  111.  87  S.  B.  155.  And  If 
these  facts  which  are  fully  set  out  show  that 
the  plaintiff  is  entitled  to  recovery  for  a 
negligent  wrong,  he  should  not  be  barred  of 
relief  because  he  has  gone  farther  than  the 
case  required  and  stated  his  cause  as  for  a 
willful  injury. 

It  is  urged,  however,  that  plaintiif  cannot 
maintain  this  last  position,  because  the  issue 
shows  that  the  cause  has  been  determined 
on  the  theory  of  a  willful  wrong,  and  that, 
if  only  recovery  for  negligence  is  allowable, 
the  verdict  should  be  set  aside.  There  is 
doubt  if  the  allegation  and  issue  make  out 
more  than  a  claim  for  a  negligent  wrong.  It 
is  not  stated  or  found  that  the  employes  of 
defendant  Intended  to  harm  or  injure  the 
plaintiff,  but  that  they  intended  to  frighten 
the  horses,  whereby  the  damage  was  caused. 
As  we  have  held  in  Foot  v.  Railroad,  supra, 


it  is  only  where  the  injury  was  willful  that 
the  idea  of  negligence  is  necessarily  elimi- 
nated. Negligence  is  there  defined  to  be  a 
breach  of  duty  causing  unintended  damage. 
'*The  breach  of  duty  can  be  willful  and  the 
action  can  still  be  maintained  for  negligence 
if  the  harm  was  not  intended."  The  alle- 
gation, evidence,  and  issue  establish  that 
the  breach  of  duty  was  intentional,  but  not 
the  injury  done.  But  assuming  that  the  re- 
covery was  had  for  a  willful  wrong  when  it 
should  have  been  for  negligence,  the  results 
of  the  trial  should  not  be  disturbed  unless 
this  difference  has  wrought  in  some  way  to 
the  defendant's  prejudice.  Cherry  v.  Canal 
Co.,  140  N.  a  422,  53  S.  E.  138,  111  Am.  St 
Rep.  850,  where  it  is  said,  quoting  from  Ashe, 
J.,  in  Butts  v.  Screws,  95  N.  C.  215:  "A  new 
trial  will  not  be  granted  when  the  action 
of  the  trial  judge  could,  by  no  probability. 
Injure  the  appellant"  In  this  aspect  of  the 
case  it  is  urged  that  no  issue  of  contributory 
negligence  was  submitted,  and  that  this  de- 
fense would  have  been  open  to  the  defendant 
in  an  action  for  negligence.  There  was,  how- 
ever, no  evidence  tending  to  show  contribu- 
tory negligence.  All  of  the  witnesses  on  both 
sides  seem  to  have  been  examined,  and.  In 
the  entire  absence  of  any  evidence  tending  to 
sustain  it,  the  error  in  declining  to  submit 
an  Issue  as  to  contributory  negligence  was 
harmless. 

Again,  It  Is  submitted  that  the  jury  were 
allowed  to  give  punitive  or  exemplary  dam- 
ages. But  the  jury  have  found  that  the 
wrongful  act  of  the  defendant's  employ^  was 
unlawful  and  wanton,  and  done  for  the  pur- 
pose of  frightening  the  plaintifTs  horses, 
whereby  the  injury  was  caused.  While  there 
are  some  decisions  to  the  contrary,  the  great 
weight  of  authority  is  to  the  eifect  that.  In 
such  case,  a  corporation  may  be  held  re- 
sponsible in  exemplary  damages  for  the 
torts  of  its  agents  under  such  circumstances, 
whether  the  demand  be  asserted  for  a  ma- 
licious or  a  negligent  wrong.  Hale  on  Dam- 
ages, 218;  Joyce  on  Damages,  (  139;  Suther- 
land on  Damages,  §  410;  Sedgwick  on  Dam- 
ages, §  380;  Railway  v.  Steem,  42  Ark.  321; 
Western  Union  Tel.  Co.  v.  Seed,  115  Ala. 
670,  24  South.  474;  Goddard  v.  Railway,  57 
Me.  202,  2  Am.  Bep.  39 ;  Hanson  v.  Bailroad, 
62  Me.  84,  16  Am.  Bep.  404;  Baltimore  ▼. 
Blocher,  27  Md.  277;  Traction  Co.  v.  Orbann, 
119  Pa.  87,  12  Atl.  816.  In  our  state  the 
doctrine  is  firmly  established.  Hutchinson 
V.  Bailway,  140  N.  C.  123,  52  S.  B.  263,  and 
numerous  decisions  of  the  court  could  be  cit- 
ed to  same  effect  In  Sedgwick,  supra,  it  is 
said:  ^"1  find  it  is  held  in  many,  i)erhap8 
most,  jurisdictions,  that  a  corporation  \a 
liable  to  exemplary  damages,  if  to  any,  for 
an  act  of  its  servant  which  would  subject 
the  servant  to  exemplary  damages."  In  Hale, 
supra,  quoting  from  decisions  of  high  au- 
thority, it  is  said:  ''It  is  usually  held  that 
corporations  are  liable  for  exemplary  dam- 
ages for  the  acts  of  their  agents  or  servants 
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Sn  cases  where  <the  agent  or  servant  would 
be  Hable  for  such  damages.  This  Is  placed 
on  the  ground  that  otherwise  corporations 
would  never  be  liable  for  exemplary  dam- 
ages, since  they  can  act  only  by  agents  or 
servants.*'  If  this  Is  the  correct  principle, 
then  punitive  damage  could  be  awarded, 
whether  the  action  be  considered  one  for  a 
malicious  or  negligent  tort  There  was, 
therefore,  no  harm  done  to  the  defendant  In 
trying  the  cause  on  the  Issue  submitted,  and 
I  am  of  opinion  that  the  verdict  and  Judg- 
ment  should  not  be  disturbed. 

The  facts  show  that  the  plalntiif,  on  the 
public  highway,  where  he  had  a  right  to  be, 
and  doing  all  be  could  to  save  himself,  has 
been  subjected  to  an  outrageous  wrong,  caus- 
ing derlous  bodily  Injuries,  by  the  misconduct 
of  the  defendant's  employ^,  operating  an  en- 
gine in  the  defendant's  service  on  Its  tram- 
road,  and,  when  called  on  to  answer,  the  de- 
fendant's reply  is:  '*Yes,  I  sent  out  the  en- 
gine, an  Instrument  essentially  dangerous  and 
not  unlikely  to  frighten  your  horses,'  and  my 
employes,  by  their  misconduct  in  operating 
my  engine  in  the  course  of  my  employment, 
did  you  a  grievous  wrong,  but  I  should  not 
be  held  responsible,  because  in  sounding  the 
whistle  my  engineer  was  not  then  acting  in 
the  course  of  my  business,  but  was  only  doing 
it  for  his  own  diversion  and  to  see  the  horses 
jump."  But  for  the  sanction  given  it  by 
my  Brethren,  for  whose  learning  and  ability 
I  have  the  greatest  respect,  I  should  say  that 
such  an  answer  is  not  deserving  of  serious 
consideration,  and  that  the  plaintiff,  on  the 
allegations,  evidence,  and  the  issues  as  they 
now  stand,  should  be  allowed  t6  recover  ei- 
ther for  a  negligent  or  a  malicious  tort,  and 
the  judge  below  made  a  correct  ruling  in  al- 
lowing the  jury  to  award  punitive,  as  well 
as  compensatory,  damages. 

CONNOR,  J.  (dissenting  in  part).  I  dis- 
sent from  so  much  of  the  opinion  of  Mr.  Jus- 
tice BROWN  as  decides  that  any  cause  of  ac- 
tion is  sbown,  either  In  the  pleadings  or 
proof,  against  defendant  I  concur  with  so 
much  of  the  opinion  as  decides  that  in  any 
point  of  view  the  defendant  could  be  liable 
only  for  actual  damages.  I  have  given  to 
the  case  my  most  careful  and  anxious  consid- 
eration and  Investigation,  because  of  the  di- 
vergent views  of  the  judges  and  the  far- 
reaching  effect  of  the  holding  upon  the  lia- 
bilities of  all  of  our  citizens  in  their  business 
and  industrial  life.  The  plaintiff,  by  his  al- 
legation and  proof,  has  narrowed  the  ques- 
tion to  its  simplest  possible  form.  He  has 
carefully  excluded  any  suggestion  of  negli- 
gence, resting  his  action  upon  a  willful,  wan- 
ton tort  In  Loubz  v.  Hafner,  12  N.  a  185, 
Taylor,  C.  J.,  said:  "For  beating  a  drum  in 
the  bighway  where  a  wagon  and  team  are 
passing,  by  which  the  horse  takes  fright,  runs 
away  and  damages  the  wagon,  the  action  is 
properly  brought  in  trespass."  So  it  is  held 
that  willfully  discharging  a  gun,  whereby  a 


sick  person  is  frightened,  is  an  indictable  as- 
sault Ck)m.  V.  Wing,  9  Pick.  1,  19  Am.  Dea 
a47,  citing  Ck>le  v.  Fisher,  11  Mass.  187.  The 
evidence  fully  sustains  the  allegation;  the 
blowing  of  the  whistle,  hallooing,  and  shouting 
of  the  hands  was  wanton  and  willful,  with- 
out any  purpose  to,  or  having  any  connection 
with,  the  discharge  of  any  duty  to  the  plain- 
tiff or  the  public  One  witness  swears  that 
the  engineer  said  he  did  It  "to  see  the  horses 
jum5  about"  His  honor  correctly  inter- 
preted the  complaint,  and  therefore  declined 
to  submit  an  issue  in  regard  to  contributory 
negligence,  because  it  did  not  arise  upon  the 
pleadings.  There  can  be  no  contributory  neg- 
ligence when  the  defendant  has  been  guilty  of 
no  negligence  to  which  plaintiff's  negligence 
could  contribute.  "An  assault  and  battery  Is 
not  negligence."  Beach,  Cont  Neg.  §  65.  The 
cause  of  action  is  the  unlawful,  wrongful  act, 
resulting  in  injury;  the  frightening  of  the 
horse — the  damage  which  proximately  flowed 
from  the  wrong — ^measures  the  extent  of  the 
recovery.  The  wrongdoer  is  liable  for  all 
damages  which  proximately  flowed  from  the 
act  Ramsbottom  v.  Railroad,  138  N.  C.  38, 
50  S.  E.  448;  Johnson  v.  R.  R.,  140  N.  a 
574,  53  S.  E.  362;  Hale  on  Damages,  86-38. 
Hence  the  plaintiff's  cause  of  action  is  the 
wrongful  act  of  the  engineer  and  other  serv- 
ants, and  he  recovers  for  the  damage  sus- 
tained by  him  in  his  efforts  to  control  the 
horses  after  being  frightened,  because  such 
damage  proximately  flowed  from  the  wrong- 
ful act  We  then  have  this  case:  Defend- 
ant, for  the  purpose  of  hauling  logs  to  its 
mill,  and  such  other  purposes  as  its  business 
required,  owned  and  operated  a  "tramroad," 
located  some  20  feet  from,  and  running  par- 
allel with,  the  public  highway.  On  May  20, 
1903,  the  plaintiff  was  passing  along  the 
highway  at  the  point  named,  not  a  public 
crossing,  when  he  met  the  engine,  operated 
by  the  engineer  and  several  hands,  firemen, 
etc.  The  highway  and  tramroad  ran  parallel 
some  300  yards ;  the  engine  was  that  distance 
.from  plaintiff  when  he  first  saw  it  His 
horse  and  mule  were  gentle,  and  not  afraid  of 
the  usual  noise  of  trains;  had  been  around 
them,  and  were  not  frightened.  When  about 
75  yards  from  plaintiff,  ,the  engineer  began 
blowing  the  whistle,  and  continued  for  about 
75  yards  after  passing  him;  giving  short 
quick,  and  loud  shrieks  and  blasts.  The 
hands  on  the  train  waved  their  hats  and 
hands  toward  plaintiff  and  "hollowed"  very 
loud.  This  conduct  was,  on  the  part  of  the 
engineer  and  other  servants,  willful  and  wan- 
ton, and  "for  the  purpose  of  frightening  the 
horses  of  the  plaintiff,"  and  he  was  "injured 
thereby."  This  is  the  case  as  stated  by  the 
plaintiff  and  found  by  the  jury.  Is  the  de- 
fendant liable  for  the  Injury  thus  sustained 
by  plaintiff,  and,  if  so,  is  it  liable  for  puni- 
tive or  vindictive  damages?  The  engineer 
and  the  other  persons  engaged  In  the  conduct 
described  are  criminally  liable,  and  in  a  civil 
action  may  be  held  to  compensatory  and  vln- 
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dlctive  damages.  Tbe  natural  Indignation 
aroused  by  a  recital  of  their  conduct.  In  the 
light  of  the  gross,  wanton  wrong  done  plain- 
tiff, must  not  be  permitted  to  disturb  our 
Judgment  In  Inquiring  into  the  liability  of  the 
defendant  There  Is  no  suggestion,  otherwise 
than  is  shown  by  their  conduct  on  this  occa- 
sion, that  the  servants  employed  by  defendant 
to  conduct  its  legitimate  business  were  unfit 
persons.  There  Is  no  negligence  alleged  or 
shown  In  regard  to  their  selection  foi  the 
business  for  which  they  were  employed.  Nor 
Is  there  any  suggestion  that  the  tramroad 
was  negligently  placed,  so  that,  In  the  prop- 
er and  careful  operation  of  the  engine,  the 
horses  of  the  plaintiff  or  other  persons  would 
have  been  frightened.  The  plaintiff  says: 
"The  mule  and  horse  were  both  gentle  and 
not  afraid  of  the  usual  noises  of  the  train." 
This  case  Is  clearly  distinguished  from  Dan- 
iel V.  Railroad,  117  N.  C.  592,  23  S.  B.  327. 
There  the  liability  of  the  defendant  was  bas- 
ed upon  the  fact  that,  at  the  time  of  the 
shooting  by  the  station  agent,  plaintiff's  In- 
testate was  a  passenger.  The  principle  upon 
which  that  case  Is  decided  Is  uniformly  rec- 
ognized and  enforced.  A  full  note,  with  the 
citation  of  many  decided  cases,  may  be  found 
in  4  L.  R.  A.  (N.  S.)  485,  where  Daniers 
Case  Is  reported.  I  also  concur  in  the  prin- 
ciple upon  which  this  court  sustained  a  recov- 
ery In  Pierce  v.  Railroad,  124  N.  C.  83,  32  S. 
B.  899,  44  L.  R.  A.  316,  Cook  v.  Railroad,  128 
N.  C.  333,  33  S.  B.  925,  and  Hayes  v.  Rail- 
road, 141  N.  O.  195,  53  S.  E.  847.  All  of  these, 
and  similar  cases,  rest  upon  the  fact  that, 
in  ejecting  persons  wrongftllly  on  the  cars, 
the  servant,  In  the  discharge  of  his  duty,  used 
excessive  force.  It  was  held  In  those  cases 
that  the  fact  that  defendants  servant  acted 
wantonly  and  willfully  was  immaterial.  I 
have  no  purpose  to  call  Into  question  the  de- 
cision in  either  of  these  cases.  There  are. 
but  two  cases  in  our  Reports  which,  in  the 
slightest  degree,  militate  against  the  conclu- 
sion reached  by  me  in  this  case.  I  will  refer 
to  them  later.  The  principle  involved  in  the 
case  differs  in  no  respect  from  one  in  which 
a  farmer,  owning  a  threshing  machine  at- 
tached to  a  portable  engine,  operated  by  his 
servants  by  the  side  of  a  public  highway, 
finds  himself  sued  for  damages  because  his 
servant,  for  some  purpose  of  his  own,  either 
wantonly  or  maliciously  blows  the  whistle  or 
makes  some  other  noise  of  which  the  machine 
was  capable,  but  not  necessary  in  its  opera- 
tion, whereby  some  person,  passing  along  the 
highway,  is  injured.  Nor  can  I  see  any  dif- 
ference in  principle  between  this  case  and 
one  in  which  a  person  owning  and  operating 
a  steam  cotton  gin  near  the  roadside,  whose 
servant,  for  some  purpose  of  his  own,  and 
not  to  manage  or  control  the  movement  of  the 
gin,  blows  the  whistle  and  frightens  a  horse. 
In  neither  case  is  there  any  negligence.  For- 
merly, It  was  held  that  a  master  was  not  lia- 
ble for  the  tort  of  his  servant,  although  com- 
mitted in  the  scope  of  his  employment,  when 


the  tortious  act  was  wanton  or  willful.  Gamp- 
bell  V.  Stalert,  6  N.  0.  388;  Harris  v.  Mabry, 
23  N.  C.  240.  These  and  many  other  cases 
decided  in  other  Jurisdictions  follow  the  deci- 
sion in  McMannus  v.  Cricket,  1  Elast,  105; 
Wright  V.  Wilcox,  19  Wend.  343,  32  Am.  Dea 
509;  Vanderbllt  v.  Richmond  Turnpike  Co., 
2  N.  T.  479,  51  Am.  Dec.  315.  This  view  has 
been  abandoned  by  the  courts,  both  In  Eng- 
land and  in  this  country,  and  it  is  now  gen- 
erally held  that  the  test  of  liability  is  not 
whether  the.  wrong  is  willful,  wanton,  or 
malicious,  but  whether  it  is  done  In  the  scope 
of  the  employment  This  court,  without  ex- 
pressly overruling  the  earlier  cases,  has  adopt- 
ed the  modem  view.  It  is  said  in  Pollock 
on  Torts  (7th  Ed.)  91:  "A  master  may  be 
liable  for  willful  and  deliberate  wrongs  com- 
mitted by  the  servant,  provided  they  be  done 
on  the  master's  account  and  for  his  purpos- 
es ;  and  this,  no  less  than  in  other  cases,  al- 
though the  servant's  conduct  is  of  a  kind  ac- 
tually forbidden  by  the  master.  Sometimes 
It  has  been  said  that  a  master  Is  not  liable 
for  the  'willful  and  malicious'  wrong  of  his 
servant  If  'malicious'  means  committed  ex- 
clusively for  the  servant's  private  end,  or 
'malice'  means  private  spite,  this  is  a  correct 
statement;  otherwise,  It  is  contrary  to  mod- 
em authority."  It  is  uniformly  held,  at  this 
time,  that  the  test  of  liability  of  the  mast» 
for  the  torts  of  his  servant  Is  whether,  at  the 
time  he  did  the  act  complained  of,  he  was  act- 
ing within  the  scope  of  his  employment  Va- 
rious theories  are  advanced  by  juridical  writ- 
ers and  judges  as  the  basis  of  thQ  doctrine, 
but  all  of  thfim  concede  that  none  are  entire- 
ly satisfactory^  If  we  adopt  the  maxim  re- 
spondeat superior  as  the  basis,  we  find  our- 
selves but  little  advanced  in  tiie  solution  of 
many  cases.  It  is  very  easy  to  say,  let  the 
principal  be  responsible  for  the  acts  of  his 
agent  We  are  at  once  confronted  with  the 
question:  What  acts?  The  answer  Is,  those 
which  he  has  employed  him  to  do.  Mr.  Jag- 
gard  finds  the  same  difficulty  when  he  in- 
vokes the  maxim,  "Qui  faclt  per  allum  facit 
per  se,"  a  maxim  which,  he  says,  "in  the  law 
of  torts,  has  created  much  confusion."  1 
Torts,  88.  In  many  of  the  cases  the  liability 
Is  based  ux>on  the  theory  that  the  act  which 
the  servant  does  Is  commanded  by  the  master, 
and  he  is  liable  for  the  manner  in  which  the 
command  is  executed.  This  is  illustrated  in 
Cook's  Case,  supra.  The  master  Imposes  the 
duty  upon  his  servant  to  eject  persons  wrong- 
fully on  the  train.  This  the  master  has  a 
right  to  do,  and,  if  he  use  excessive  force  or 
acts  from  anger,  he  is  liable.  When  he  com- 
mands his  servant  to  act,  tbe  act  of  tbe  serv- 
ant is  his  act,  with  all  of  the  legal  consequen- 
ces growing  out  of  the  manner  of  doing  it 
Mr.  Jaggard  says:  "If  a  master  assists  a 
servant  in  an  assault,  they  are  actual  joint 
tort-feasors.  If  he  commands  his  servant  to 
assault,  they  are  constmctlvely  joint  tort- 
feasors. This  is  also  true  when  he  directs 
his  servant  to  do- something  which  necessarl 
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ly  or  naturally  InvolTefl  an  assault  But 
when  a  servant,  contrary  to  orders,  and  with- 
out the  knowledge  of  the  master,  assaults, 
for  example,  the  master's  customer  or  the 
master*s  passenger,  the  master  Is  sometimes 
held  responsible,  not  because  the  tort  is  really 
his,  but  because  of  the  relationship  he  bears 
both  to  the  servant  and  to  the  injured  man. 
If  he  sustain  no  relationship  to  the  complain- 
ant which  imposes  on  him  a  duty  which  his 
servant  violates,  there  is  no  responsibility/' 
Torts,  39.  As  is  said  by  Mr.  Justice  Hoke  in 
Sawyer  v.  Railroad.  142  N.  C,  1,  54  S.  B. 
793,  quoting  from  Wood  on  Master  &  Serv- 
ant: **The  question  usually  presented  is 
whether,  as  a  matter  of  fact  or  law,  the  in- 
jury was  received  under  such  circumstances 
that,  under  the  employment,  the  master  can 
be  said  to  have  authorized  the  act ;  for  if  he 
did  not,  either  in  fact  or  law,  he  cannot  be 
made  chargeable  with  its  consequences,  be- 
cause not  having  been  done  under  authority 
from  him,  express  or  Implied,  it  can  in  no 
sense  be  said  to  be  his  act,  and  the  maxim 
previously  referred  to  does  not  apply.  The 
test  of  liability  in  all  cases  depends  upon  the 
question  whether  the  injury  was  committed 
by  the  authority  of  the  master,  expressly  con- 
ferred or  fairly  Implied  from  the  nature  of 
the  employment  and  the  duties  incident  to 
it."  Justice  Walker  in  Daniels  v.  Railroad, 
136  N.  C.  517,  48  S.  B.  816,  67  L.  R.  A.  455, 
puts  the  principle  clearly:  "The  act  of  the 
servant  must  be  something  done  in  attempt- 
ing to  do  what  the  master  has  employed  the 
servant  to  do."  If  the  liability  grow  out  of 
the  idea  that  the  master  has  commanded  his 
servant  to  do  the  thing  of  which  complaint  is 
m^de,  or  has  commanded  him  to  do  some- 
thing which  involves — that  Is,  renders  nec- 
essary to  its  accompllshment-^the  thing  com- 
plained of,  how  is  the  defendant  liable  for 
the  servant's  act  in  this  case?  The  servants 
were  employed  to  operate  the  engine  over  the 
tramroad.  This  was  not  in  itself  wrongful  or 
dangerous,  unless  negligently  done.  While 
It  Is  not  alleged  or  proven,  we  know  from 
observation  and  experience  that  engines  have 
attached  to  them  an  appliance,  by  the  use  of 
which  the  steam  is  made  to  escape  in  a  way 
to  make  a  loud  noise.  We  know  also  that  this 
appliance  is  no  part  of  the  motive  power  of 
the  engine ;  it  does  not  contribute  to,  or  reg- 
ulate, its  movement,  but  is  intended  and  used 
only  to  give  notice  of  the  starting,  approach- 
ing, or  stopping  of  the  train,  for  the  various 
purposes  commonly  understood.  For  these 
purposes  it  may  fairly  be  supposed  the  mas- 
ter commands  the  engineer  to  use  the  appli- 
ance known  as  the  whistle,  and  for  the  man- 
ner In  which  this  command  is  executed  the 
master  is  liable.  We  know  equally  well,  and 
the  plaintiff  evidently  knew,  that  It  was  no 
part  of  the  duty  or  business  of  the  engineer 
to  blow  the  whistle  or  of  the  hands  to  wave 
their  hats  and  halloo  to  persons  passing  along 
the  highway,  except  at  certain  times  and 
places  and  for  the  usual  purposes.    There 
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was,  therefore,  no  command,  either  actual  or 
constructive,  to  do  so.  Hence,  the  plaintiff 
truthfully  alleged  that  they  did  so,  not  for 
the  purpose  of  operating  the  train,  but  '*for 
the  purpose  of  frightening  his  horse."  Un- 
less, therefore,  the  master  be  liable  upon  some 
other  ground  than  that  of  a  command  or  au- 
thority to  do  the  act,  it  cannot  be  so  at  all. 
If  he  did  not  command  the  act,  neither  the 
maxim  respondeat  superior  nor  qui  facit, 
etc.,  apply.  It  Is  impossible,  upon  this  the- 
ory, to  conceive  how  the  master  can  be  liable 
for  an  act  which  he  neither  actually  nor 
constructively  commanded  or  authorized  to 
be  done.  It  no  more  commanded  the  act,  of 
which  plaintiff  complains,  than  the  farmer, 
who  sends  his  wagon  and  mules  to  town  by 
his  servant,  commands  the  servant  to  strike 
a  person  by  whom  he  is  passing.  It  Is  incon- 
ceivable how  one  can  be  said  to  do,  by  anoth- 
er, an  act  which  he  neither  commands  noi 
authorizes  another  to  do. 

This  brings  us  to  inquire  whether  the  act 
of  the  servants  was  in  the  scope  of  their  em- 
ployment There  was  no  duty  resting  on  the 
master  to  sound  the  whistle  or  wave  hats  at 
the  place  described,  no  such  duty  was  either 
imposed  upon  or  delegated  to  the  servants, 
and  any  suggestion  that  the  servants  were 
acting  for  the  master  or  In  the  discharge  of 
any  duty  resting  upon  it  Is  expressly  nega- 
tived by  the  fact  that  they  did  it  for  a  pur- 
pose of  their  own;  that  Is,  to  frighten  the 
plalntifTs  horses.  All  of  the  authorities  con- 
cur in  the  statement  that  the  master  is  lia- 
ble for  the  tort  of  his  servant  when  commit- 
ted in  the  scope  of  his  employment,  and  is 
not  liable  when  the  act  is  not  within  the 
scope  of  such  employment,  or,  as  said  by 
Jaggard,  'Is  the  independent  tort  of  the  serv- 
ant." Torts,  276.  It  will  be  observed  that 
Sir  Frederick  Pollock,  probably  the  most  ac- 
curate writer  on  the  subject,  is  careful  to 
say  that  while  the  master  is  liable  for  even 
willful  and  deliberate  wrongs  committed  by 
the  servant,  •'provided  they  be  done  on  the 
master's  account  and  for  his  purposes,  some- 
times it  is  said  that  the  master  is  not  lia- 
ble for  willful  and  malicious  wrong  of  his 
servant  If  'malicious'  means  committed  ex- 
clusively for  the  servant's  private  ends,  or 
'malice'  means  private  spite,  this  Is  a  correct 
statement."  The  law  is  well  stated  and  fre- 
quently formulated  as  laid  down  in  Smith, 
Master  &  Servant,  151;  2  Foundations  Legal 
Liability,  470.  Haralson,  J.,  in  Goodloe  v. 
Railroad,  107  Ala.  233,  18  South.  166,  29  L. 
R.  A.  729,  54  Am.  St  Rep.  67,  says:  "What 
is  meant  by  the  words  *while  acting  within 
the  range  of  the  authority  of  the  employment 
of  the  servant'  is  made  the  ground  for  con- 
tention in  each  case.  ♦  ♦  ♦  It  Is  said  on 
the  point  under  consideration  that  the  rule 
of  the  responsibility  of  the  master  for  the 
acts  of  his  servant  does  not  apply  simply  from 
the  circumstance  that  at  the  time  when  the 
injury  is  inflicted  the  person  inflicting  it  was 
in  the  employment  of  another,  but  that  In 
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order  to  make  the  master  liable,  the  act  in- 
flicting  the  injury  must  have  been  done  in 
pursuance  of  an  express  or  implied  author- 
ity to  do  it;  that  is,  it  must  be  an  act  which 
is  fairly  incident  to  the  employment.*'  In 
Railway  v.  Baum,  26  Ind.  70.  it  Is  said:  "It 
is  not  to  be  understood,  however,  that  the  mas- 
ter is  never  liable  for  the  willful  and  mali- 
cious acts  of  the  servant,  unless  he  has  di- 
rected those  specific  acts  to  be  done.  The 
rule  is  not  so  broad  as  that.  If  the  act  of 
the  servant  complained  of  was  necessary  to 
be  done  to  accomplish  the  purpose  of  the 
servant's  employment,  if  it  was  essential  as 
a  means  to  attain  the  end  directed  by  the 
master  and  was  intended  for  that  purpose, 
then  it  was  implied  In  the  employment  and 
the  master  is  liable,  though  the  servant  may 
have  executed  it  willfully  and  maliciously. 
But  when  it  is  unnecessary  to  the  perform- 
ance of  the  master*s  service  and  not  really 
intended  for  that  purpose,  but  is  committed 
by  the  servant  merely  to  gratify  bis  own  mal- 
ice, though  under  pretense  of  executing  his 
employment,  It  is  not  done  to  serve  the  mas- 
ter, and  is  not  in  fact  within  the  scope  of 
the  employment,  and  the  master  is  therefore 
not  liable.  It  will  not  do  to  say  that'  he  shall 
answer  in  damages  because,  by  employing 
the  servant,  he  gives  him  an  opportunity  to 
maltreat  those  with  whom  he  comes  in  con- 
tact in  discharging  his  duties." 

The  disastrous  results  of  adopting  the  rea- 
soning repudiated  in  the  opinion  are  appar- 
ent. The  difficulty  experienced  by  the  courts 
In  applying  the  term  "scope  of  employment,*' 
or,  as  is  sometimes  said,  "course  of  employ- 
ment," is  illustrated  in  a  large  number  of 
cases.  In  a  well-considered  case,  the  Court 
of  Errors  of  New  Jersey,  discussing  the 
changes  made  in  the  original  rule,  says: 
"The  rule  has  been  gradually  extended  until 
it  may  be  said  that  the  liability  of  the  master 
now  extends  to  every  case  when  the  act  of 
the  servant  is  done  with  a  view  to  the  fur- 
therance and  discharge  of  his  master's  busi- 
ness and  within  the  scope  and  limits  of  his 
employment  Beyond  the  scope  of  his  em- 
ployment the  servant  is  as  much  a  stranger 
to  the  master  as  any  third  person,  and  his 
act  in  that  case  cannot  be  regarded  as  the 
act  of  the  master.  The  rule,  as  it  is  now  es- 
tablished by  the  later  judicial  declarations, 
should  be  strictly  held  within  its  defined  lim- 
its. It  is  a  rule  capable  of  great  abuse  and 
much  hardship,  and  the  courts  should  guard 
against  its  extension  or  misapplication." 
Holler  V.  Ross,  68  N.  J.  Law,  324,  53  AU.  472, 
59  L.  R.  A.  943,  96  Am.  St  Rep.  546.  Lord 
Holt  in  Middleton  v.  Fowler,  1  Salk.  (10  Wm. 
Ill)  said:  "No  master  Is  chargeable  with 
the  act  of  his  servant  but  when  he  acts  in 
execution  of  the  authority  given  by  his  mas- 
ter." In  McM annus  v.  Cricket,  supra.  Ken- 
yon,  C.  J.,  said:  "Now  when  a  servant  quits 
sight  of  the  object  for  which  he  is  employed, 
and,  without  having  in  view  his  master's  or- 
ders, pursues   that   which   his  own  malice 


suggests,  he  no  longer  acts  in  pursuance  of 
the  authority  given  him,  and  his  master  will 
not  t>e  answerable  for  such  acts."  It  I0  said 
by  the  reporter  "that  this  cause  was  very 
much  discussed  at  the  bar,  and  the  court  took 
time  to  consider  of  their  Judgment"  It  is 
said  "the  modern  law  largely  has  its  roots" 
in  the  words  of  Lord  Kenyon.  In  Craft  v. 
Allison,  6  E.  C.  L.  528  (4  Barn.  &  Aid.)  590, 
it  is  said:  "If  a  servant  driving  a  carriage, 
in  order  to  effect  some  purpose  of  his  own, 
wantonly  strikes  the  horses  of  another  person 
and  produce  the  accident,  the  master  will 
not  be  liable.  But  if,  in  order  to  perform 
his  master's  orders,  he  strikes,  but  injudi- 
ciously, and  in  order  to  extricate  himself 
from  a  difficulty,  that  will  be  negligent  and 
careless  conduct  for  which  the  master  will 
be  liable,  being  an  act  done  in  pursuance  of 
the  servant's  employment."  Creswell,  J.,  in 
Mitchell  V.  Crasweller,  13  O.  B.  76,  B.  C.  L. 
257,  said:  "No  doubt  if  a  servant  in  exe- 
cuting the  orders,  express  or  implied,  of  his 
master,  does  it  in  a  negligent,  improper,  and 
roundabout  manner,  the  master  may  be  lia- 
ble. But  here  the  man  was  doing  something 
which  he  knew  to  be  contrary  to  bis  duty 
and  a  violation  of  the  trust  reposed  in  him. 
I  think  that  it  would.be  a  hardship  upon  the 
employers  to  hold  them  to  be  responsible  un- 
der such  circumstances."  The  case  of  Llm- 
pus  V.  Lon.  Omnibus  Co.,  L.  J.  1863  N.  S.  32, 
35,  is  regarded  as  the  controlling  authority 
on  the  subject  All  of  the  judges  wrote  opin- 
ions. Williams,  J.,  said:  "If  a  master  em- 
ploys a  servant  to  drive  and  manage  a  car- 
riage, the  master  is,  in  my  opinion,  answer- 
able for  any  misconduct  of  the  servant  in 
driving  or  managing  it  which  can  fairly  be 
considered  to  have  resulted  from  the  per- 
formance of  the  functions  intrusted  to  him, 
and  especially  if  he  was  acting  for  his  mas- 
ter's benefit  and  not  for  any  purpose  of  fur^ 
thering  his  own  interest  or  for  any  motive 
of  his  own  caprice  or  inclination."  In  Poul- 
ton  V.  Ry.  Co.,  L.  R.  1866,  2  Q.  B.  D.  534,  the 
English  cases  were  reviewed,  Blackburn,  J., . 
saying:  "Then  comes  the  question  we  have 
to  determine:  Can  there  be  said  to  be  any 
evidence  from  which  it  may  be  inferred  that 
the  railway  company  authorized  the  station 
master  to  do  an  act  which  it  appears  on 
every  view  of  the  facts  he  would  be  utterly 
unauthorized  to  do?  We  think  not;  we  do 
not  think  it  is  within  the  scope  of  his  author- 
ity, in  what  he  was  authorized  to  do*  to  bind 
the  company.  It  was  an  act  out  of  the  scope 
of  his  authority  and  for  which  the  company 
would  be  no  more  responsible  than  if  he  had 
committed  an  assault  or  done  any  other  act 
which  the  company  never  authorized  him  to 
do."  The  case  of  Gaff  v.  Ry.  Co.,  30  L.  J.  Q. 
B.  148,  107  E.  C.  L.,  Seymour  v.  Greenwood, 
30  L.  J.  Ex.  328,  7  H.  &  N.  358,  and  the  Urn- 
pus  Case,  supra,  are  noted  and  distinguished, 
saying,  "If  the  station  master  had  made  a 
mistake  in  committing  an  act  which  be  was 
authorized  to  do,  I  think  in  that  cai&e  the  com- 
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pany  would  be  liable,  because  It  would  be 
supposed  to  be  done  by  their  authority."  To 
the  same  effect  are  the  American  authorities. 
In  Cosgrove  v.  Ogden,  49  N.  Y.  255,  10  Am. 
Rep.  361,  it  Is  said:  "If  the  servant  (Intrust- 
ed with  removing  timber  from  the  roof  of  a 
house),  for  some  purpose  of  his  own,  Inten- 
tionally threw  material  upon  a  passenger, 
the  master  would  not  be  responsible  for  the 
Injury,  because  it  would  not  be  an  act  done  In 
his  business,  but  a  departure  therefrom  by 
the  servant  to  effect  some  purpose  of  his 
own.  In  Rounds  v.  Del,  Lack.  &  W.  Rail- 
road. 64  N.  Y.  129,  29  Am.  Rep.  597,  Andrews, 
J.,  says:  "It  seems  to  be  clear  enough  from 
the  cases  In  this  state  that  the  act  of  the 
servant  causing  actionable  injury  to  a  third 
person  does  not  subject  the  master  to  civil 
responsibility  In  all  cases  where  It  appears 
that  the  servant  was,  at  the  time,  In  the  use 
of  his  master's  property,  or  because  the  act, 
In  some  general  sense,  was  done  while  he 
was  doing  his  master's  business.  On  the 
other  hand,  the  master  Is  not  exempt  from 
responsibility  In  all  cases,  on  showing  that 
the  servant,  without  express  authority,  de- 
signed to  do  the  act  or  the  Injury  complained 
of.  ♦  ♦  •  If,  however,  the  servant,  under 
the  guise  and  cover  of  executing  his  master's 
orders,  and  exercising  the  authority  confer- 
red upon  him,  willfully  and  designedly,  for 
the  purpose  of  accomplishing  his  own  inde- 
pendent, malicious,  or  wicked  purposes,  does 
an  injury  to  another,  the  master  Is  not  lia- 
ble. The  relation  of  master  and  servant,  as 
to  that  transaction,  does  not  exist  between 
them."  To  the  same  effect  are  Mott  v.  Ice 
Co.,  73  N.  Y.  543;  OchsenbeIn  v.  Shapley,  85 
N.  Y.  214.  Smith  v.  N.  Y.  Cent.,  etc.,  R.  R., 
78  Hun,  524,  29  N.  Y.  9upp.  540,  is  an  In- 
structive case  on  this  subject.  Plaintiff  was 
standing  on  the  platform.  A  local  freight 
stopped  and  switched  some  cars,  and  was 
about  to  start,  when  Rlker,  defendant's  sta- 
tion agent,  stepped  out  and  placed  two  tor- 
pedoes on  the  track  under  one  of  the  freight 
cars,  and  then  ran  back  into  the  station 
house.  The  train  moved  off,  the  torpedoes 
exploded,  causing  a  sharp  fragment  to  strike 
and  Injure  the  plaintiff.  The  agent  testified 
that  he  placed  the  torpedoes  on  the  track  to 
hear  the  explosion  and  with  no  object  of  sig- 
naling the  train,  the  purpose  for  which  the 
torpedoes  were  furnished.  Halght,  J.,  said 
that  the  only  question  was  whether  the  agent 
In  placing  the  torpedoes  on  the  track  was 
acting  within  the  scope  of  his  employment  In 
the  performance  of  a  duty  Imposed  upon  him 
by  the  company.  "If  so  It  was  negligent  and 
dangerous  to  explode  the  torpedoes  In  the 
vicinity  of  the  station  where  persons  were 
standing  upon  the  platform,  the  company  Is 
liable;  but  If,  by  doing  what  he  did,  he  went 
outside  of  his  employment  in  order  to  effect 
a  purpose  of  his  own,  in  exploding  the  torpe- 
does for  his  own  amusement,  and  not  for 
the  purpose  of  signaling  the  train,  then  the 
company  would  not  be  liable." 


The  leading  case  In  Massachusetts  is  Howe 
v.  Newmarch,  94  Mass.  49.  Hoar,  J.,  In  a 
well-consldered  opinion,  reviews  the  English 
and  American  authorities,  and  says:  "In  an 
action  of  tort  in  the  nature  of  an  action  on 
the  case,  the  master  is  not  responsible  If  the 
wrong  done  by  the  servant  is  done  without 
his  authority,  and  not  for  the  purpose  of  ex- 
ecuting his  orders  or  doing  his  work.  So  tliat 
if  the  servant,  wholly,  for  a  purpose  of  his 
own,  disregarding  the  object  for  which  he  is 
employed,  and  not  intending  by  his  act  to 
execute  It,  does  an  Injury  to  another  not 
within  the  scope  of  his  employment,  the 
master  Is  not  liable.  But  if  the  act  be  done 
in  the  execution  of  the  authority  given  by 
his  master,  and  for  the  purpose  of  performing 
what  the  master  has  directed,  the  master 
will  be  responsible,  whether  the  wrong  be 
occasioned  by  negligence  or  by  a  wanton  or 
reckless  purpose  to  accomplish  the  master's 
business  In  an  unlawful  manner."  In  Brown 
V.  Jarvls  Bng.  Co.,  166  Mass.  75,  43  N.  B. 
1118,  32  L.  R.  A.  605,  55  Am.  St  Rep.  382, 
Lothrop,  J.,  says:  **The  act  of  defendant's 
servant  was  not  a  necessary  or  natural  or 
proper  result  of  anything  that  the  servants 
were  employed  to  do."  Obertonl  v.  B.  &  M. 
R.  R.,  186  Mass.  481.  71  N.  B.  980,  67  L.  R. 
A.  422.  In  Berry  v.  Boston  El.  Ry.,  188  Mass. 
536,  74  N.  E.  973,  referring  to  the  act  com- 
plained of,  the  court  say:  "The  boys  were 
well  known  to  the  conductor,  and  it  was  ap- 
parent from  the  evidence  that  the  conductor 
was  playing  a  practical  joke  on  the  police- 
man." Held,  that  defendant  company  was 
not  liable.  In  Cobb  v.  Simon,  119  Wis.  597, 
97  N.  W.  276,  100  Am.  St  Rep.  909,  the  mas- 
ter  was  held  not  liable  for  wrongful  arrest 
of  a  person  by  his  clerk,  who  knew  that  no 
goods  had  been  stolen,  but  made  the  arrest 
for  the  purpose  of  extorting  money  from  the 
plaintiff.  In  Ry.  Co.  v.  Baum,  26  Ind.  70,  the 
authorities  are  reviewed  and  the  general 
principles  clearly  set  forth.  In  Cousins  v. 
R.  R.,  66  Mo.  572,  It  Is  said:  "Two  classes 
of  cases  have  arisen  under  the  rule  now  be- 
ing considered  in  which  the  master  Is  not 
liable  for  the  acts  of  his  servant.  The  first 
is  when  the  servant  was,  at  the  time  the  in- 
jury was  inflicted,  engaged  In  the  perform- 
ance of  the  service  which  he  was  engaged 
to  render,  but  the  act  which  occasioned  the 
Injury  did  not  pertain  to  the  particular  du- 
ties of  the  employment.  Thus,  If  an  engi-. 
neer.  while  running  a  train,  should  shoot  an 
unoffending  man  upon  the  roadside,  the  In- 
jury would  be  Inflicted  while  the  engineer 
was  engaged  in  serving  his  master,  but  the 
act  causing  the  injury  would  have  no  con- 
nection with  that  service  and  could  not  be 
considered  as  done  in  the  course  of  the  seW- 
ant's  employment."  Alvey,  C.  J.,  In  Fletch- 
er V.  Ry.  Co.,  6  D.  C.  App.  Cas.  3&5,  says: 
"The  person  who  threw  off  the  piece  of  wood 
that  injured  plaintiff  was  not  in  the  perform- 
ance of  any  duty  required  of  him,  but  his 
act  was  wholly  Independent  of  any  duty  im- 
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posed  upon  him  by  his  employment  to  work 
for  defendant  In  other  words,  his  act  was 
not  one  within  any  limit  or  scope  of  author- 
ity derived  from  the  defendant,  as  agent  or 
servant,  in  the  performance  of  duty."  In 
Stephenson  v.  R.  B,.,  93  Cal.  558,  29  Pac.  234, 
16  L.  R.  A.  475,  27  Am.  St  Rep.  223,  the  ac- 
tion was  for  injuries  sustained  by  the  action 
of  the  eugineer  in  moving  his  engine  with 
the  intent  to  frighten  the  passengers  on  a 
street  car.  De  Haven,  J.,  said:  "The  engi- 
neer was  not  acting  within  the  scope  of  his 
employment,  if  his  object  in  moving  the 
engine  was  simply  to  frighten  the  passengers 
in  the  street  car.  Such  an  act,  done  for  such 
a  purpose,  was  entirely  foreign  to  the  object 
of  his  employment  The  wprk  which  the 
engineer  was  to  perform  for  defendant  was 
to  manage  the  engine  while  It  was  engaged 
in  switching  cars,  and  if  he  started  the  en- 
gine, not  for  the  purpose  of  employing  It  in 
the  service  of  the  defendant,  but  to  accom- 
plish an  independent  purpose  of  his  own, 
♦  *  ♦  it  is  immaterial  that  he  used  the 
engine  of  the  defendant  in  order  to  accom- 
plish his  purpose."  By  way  of  illustration 
he  says:  "It  would  not  be  contended  that 
one  who  employs  another  to  sprinkle  his  gar- 
den, and  places  in  his  hands  a  hose  to  be 
used  for  that  purpose,  would  be  civilly  re- 
sponsible in  damages  if,  stepping  aside  from 
that  employment  the  servant  should,  either 
in  sport  or  from  malice,  turn  the  same  upon 
a  person  passing  along  the  street  ♦  ♦  • 
In  all  the  affairs  of  life,  men  are  constantly 
obliged  to  act  by  others;  but  no  one  would 
venture  to  so  act  if  the  mere  circumstance 
that  he  employed  another  to  act  for  him 
about  any  general  or  particular  business 
made  him  an  Insurer  against  all  wrongs 
which  such  persons  might  possibly  commit 
during  the  period  of  such  employment"  The 
distinction  is  clearly  stated  in  Little  Miami 
R.  R.  V.  Wetmore,  19  Ohio  St  110,  2  Am. 
Rep.  373.  The  action  was  for  an  assault 
committed  by  the  servant  The  court  said: 
"The  assault  was  in  no  way  calculated  to 
facilitate  or  promote  the  business  for  which 
the  servant  was  employed  by  the  master; 
nor  could  it  have  been  supposed  to  be,  or 
intended,  as  an  act  with  that  view  or  object 
It  is  not  a  case  of  excess  of  force  and  vio- 
lence in  executing  the  authority  of  the  mas- 
ter, but  rather  an  act  beyond  such  authority 
or  foreign  to  the  objects  of  the  employment" 
Gilliam  V.  R.  R.,  70  Ala.  268.  In  Louisville 
&  N.  R.  R.  V.  Rout  (Ky.)  76  S.  W.  513,  the 
Supreme  Court  of  Kentucky  held  that  the 
company  is  not  liable  for  the  act  of  a  loco- 
motive fireman  In  purposely  throwing  a 
piece  of  coal  at  one  standing  beside  the 
track,  not  with  any  purpose  of  protecting  the 
master's  property  or  furthering  "its  inter- 
est" In  International  &  G.  N.  R.  Co.  y.  Coop- 
er, 88  Tex.  607,  32  S.  W.  517,  the  court  says: 
"The  distinction  is  this:  That  If  the  act 
done  was  one  authorized  to  be  done  by  the 
servants,  and  was  at  the  time  being  done  in 


the  discharge  of  their  duty  aa  audi  servanta, 
then  the  master  would  be  responsible  for 
the  consequences  to  the  plaintiff,  although 
the  servants  might,  in  the  discharge  of  tbehr 
duty,  maliciously  or  mischievously  have 
thrown  the  water  upon  the  plaintiff.  It  can- 
not be  said  that  the  act  of  putting  the  water 
upon  the  plaintiff  must  have  been  authorized, 
because  such  an  act  would  never  be  authoriz- 
ed by  a  master;  but  it  is  the  act  itself  of 
discharging  the  hot  water  that  must  have 
been  done  in  the  course  of  the  employment 
of  the  servant,  and  for  the  purpose  of  for- 
warding the  business  of  the  master.  It  does 
not  matter  that  the  servant  might  have  used 
the  same  appliances  in  the  discharge  of  a 
duty  to  the  master,  but  the  question  definite- 
ly and  distinctly  presented  is,  was  the  serv- 
ant in  the  particular  case,  in  the  discharge 
of  such  duty?" 

The  last  case  from  which  we  quote  if 
Bvera  v.  Krouse,  70  N.  J.  Law,  653.  68  Aa 
181,  66  L.  R.  A.  592.  There  the  infant  eon  of 
defendant  was  directed  to  sprinkle  water  on 
the  lawn  In  front  of  the  house.  While  en- 
gaged in  this  work,  plaintiff  left  a  horse  tied 
near  by.  The  boy  turned  the  hose  on  the 
horse,  so  frightening  it  that  it  ran  away  and 
was  killed.  In  an  action  for  damages  against 
the  father,  he  took  an  exception  to  the  in- 
struction that  he  would  be  liable  if  the  boy 
"through  a  mischievous  disposition  threw  the 
water  upon  or  over  the  horse."  Gummere, 
C.  J.,  wrote  an  interesting  opinion  for  the 
unanimous  Court  of  Errors  and  Appeals  sus- 
taining the  exception.  Referring  to  the  case 
of  Holler  t.  Ross,  supra,  he  said  that  while 
the  rule  laid  down  in  that  ca^e  had  been 
followed  in  other  jurisdictions,  there  had  been 
much  contrariety  in  its  application.  "This 
is  due  to  the  assumption  in  some  courts  that 
an  act  done  by  a  servant  while  engaged  in 
the  master's  work,  is  necessarily  an  act  with- 
in the  scope  of  the  former's  employment  But 
this  is  conspicuously  a  non  sequitur.  An  act 
done  by  the  servant  while  engaged  in  the 
work  of  his  master  may  be  entirely  discon- 
nected therefrom,  not  as  a  means  or  for  the 
purpose  of  performing  that  work,  but  solely 
for  the  accomplishment  of  the  independent 
malicious,  mischievous  purpose  of  the  serv- 
ant Such  an  act  is  not  as  a  matter  of  fact 
the  act  of  the  master,  in  any  sense,  and 
should  not  be  deemed  to  be  so  as  a  matter  of 
law."  The  learned  justice  notes  the  distinc- 
tion between  that  case  and  BIttle  v.  Ry.,  55 
N.  J.  Law,  615,  28  Atl.  305,  23  L.  R.  A.  283. 
In  the  last-named  case,  the  statute  required 
the  company  to  blow  300  yards  distant  from 
a  highway  crossing.  The  evidence  showed 
that  the  engineer  saw  that  plaintiff's  horse 
had  become  frightened  at  the  approach  of  the 
train,  when  h^  wantonly  and  maliciously  blew 
an  extraordinarily  loud  and  shrill  blast  from 
the  whistle.  The  company  was  held  liable 
because  it  was  the  duty  of  the  engineer  to 
blow  the  whistle  at  that  point;  it  was  within 
the  scope  of  his  employment,  and  because  of 
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tbat  fact  the  rule  of  r«H>ondeat  superior  ap- 
plied. The  question  bas  been  before  almost 
every  court  in  tbls  country,  and,  wltb  a  very 
few  exceptions,  decisions  bave  been  In  har- 
mony wltb  these  from  which  we  have  quoted. 
Turley  t.  R.  R.,  70  N.  H.  348,  47  Atl.  261; 
Railway  v.  Little,  67  Ohio  St  91,  65  N.  B. 
861 ;  Healy  v.  Pattei-son,  123  Iowa,  73,  »8  N. 
W.  976;  Ry.  Ck).  v.  West,  125  111.  320,  17  N. 
E.  788,  8  Am.  St  Rep.  380;  Slater  v.  Thresher 
Co.,  97  Minn.  305,  107  N.  W.  133,  5  L.  R.  A. 
(N.  S.)  598;  Smith  v,  Ry.  Co.^  95  Ky.  11,  23 
S.  W.  052,  22  L.  R.  A.  72;  Porter  v.  R.  R., 

41  Iowa,  358;  Ch.  &  N.  W.  Ry.  v.  Bayfield,  37 
Mich.  205 ;  Palmer  v.  Elec.  Co.,  131  N.  C.  250, 

42  S.  E.  604.  In  Daniel  v.  R.  R^  supra,  and 
Sawyer  v.  R  R.,  supra,  this  court  applied 
the  principle  upon  which  we  have  decided  this 
caae.  In  Jacltson  v.  Tel.  Co.,  139  N.  C  347, 
51  S.  B.  1015,  70  L.  R  A.  738,  the  master 
was  held  liable  upon  the  same  principle. 
Brendle's  Case  is  noted  In  Foot  v.  R.  R.,  142 
N.  C.  52,  54  S.  E.  843,  but  the  question  pre- 
sented here  was  not  involved.  Mr.  Jaggard 
says  that  the  English  courts,  at  an  early 
period,  recognized  the  doctrine  of  a  particular 
command  in  the  test  of  liability,  hence  the 
maxim  resi>ondeat  superior  was  usually  in- 
voked. By  the  modern  view  the  test  is  gen- 
erally held  to  be  the  scope  of  employment, 
but  when  we  reason  back  to  the  principle, 
we  find  that,  as  said  by  many  courts  and 
writers,  the  basis  in  either  view  16  the  same — 
the  master  commands  the  servant  to  do  the 
particular  thing,  and,  by  construction,  such 
other  things  as  are  necessary  to  execute  the 
command;  such  things  being  thereby  brought 
within  the  scope  of  the  employment  For  the 
manner  of  doing  the  thing  commanded  to  be 
done,  including  such  things  as  are  involved 
therein,  the  master  is  liable.  When  we  use 
the  term  "command,"  we  do  not  overlook  the 
fact  that  the  failure  to  obey  instructions  in 
the  manner  of  executing  the  command  does 
not  absolve  the  master.  If  the  servant  keep 
within  the  scope  of  his  employment,  and 
with  the  purpose  of  discharging  his  duty  to 
his  employer  depart  from  the  orders  given, 
or  wantonly  and  willfully  injure  another  In 
doing  his  master*8  business,  the  master'  is 
liable.  In  many  cases,  the  extent  of  deviation 
from  the  orders  of  the  master  which  will  ab-* 
solve  him  Is  presented.  No  such  question 
arises  here,  and  I  simply  refer  to  these  phases 
of  the  question  for  the  purpose  of  excluding 
the  suggestion  that  I  have  overlooked  them. 
It  is  said  that  in  Everett  v.  R  R.,  121  N.  C. 
521,  27  S.  E.  991,  s.  c,  122  N.  C.  1010,  30  S.  B. 
334,  and  Brendle  v.  Spencer,  125  N.  C.  474, 
34  S.  E.  634,  the  defendant  was  held  liable 
upon  an  allegation  and  proof  similar  to  that 
made  in  this  case.  I  have  examined  the  orig- 
inal record  In  these  cases.  In  Everett's  Case 
the  complaint  discloses  an  action  for  negli- 
gence pure  and  simple.  The  allegation  is 
that  defendant's  servants  "willfully,  mali- 
ciously, negligently,  and  unnecessarily"  blew 
the  whistle,  etc.,  and  "did  frighten  the  plain- 


tiff's horses,"  etc.  The  iasue  was  in  the  usual 
form :  "Was  the  plaintiff's  horses  Injured  by 
defendant's  negligence  as  alleged?"  The  ques- 
tion under  discussion  was  not  raised  or  sug- 
gested, except  in  an  instruction  asked  by  the 
defendant:  "Unless  the  jury  believes  that 
the  person  who  blew  the  whistle  blew  it  wan- 
tonly or  maliciously,  for  the  purpose  of  fright- 
ening the  horses,  he  is  not  entitled  to  recover." 
The  instruction  was  refused.  The  court  in- 
structed the  jm-y  that  if  the  servant  blew 
the  whistle  negligently,  for  the  purpose  of 
frightening  the  horses,  the  defendant  was  lia- 
ble. It  is  evident  from  the  record  and  the 
language  of  the  court  that  the  question  was 
not  raised  or  considered  respecting  the  '*scope 
of  employment"  The  petition  to  rehear 
raises  no  such  question.  In  Brendle's  Case 
the  complaint  was  In  the  same  language,  the 
action  being  for  the  injury  to  the  driver  upon 
the  same  occasion.  It  is  true  that  the  is- 
sue there  contained  the  words,  "for  the  pur- 
pose of  frightening  the  horses,"  etc.;  but  there 
was  no  such  allegation.  Both  were  actions 
for  negligence  and  not  for  assault  Neithei 
court  nor  counsel,  nor  does  this  court,  con- 
sider the  question  presented  here.  The  case 
is  simply  referred  to  in  Foot  v.  R.  R.,  142  N. 
C.  52,  54  S.  El  843,  and  not  commented  upon. 
I  do  not  think  that,  in  view  of  the  facts  ap- 
pearing in  the  record,  the  cases  can  be  regard- 
ed as  establishing  the  principle  that  a  master 
is  liable  for  the  tort  of  his  servant  committed 
while  on  duty,  but  for  his  own  purpose,  and 
not  in  furtherance  of  his  employment.  In 
this  case  there  is  no  suggestion  that  the  de- 
fendant was  negligent  in  the  placing  of  its 
tramroad,  the  construction  or  condition  of 
its  engine,  the  employment  of,  or  instruction 
to,  its  servants,  or  that  It  in  any  way  rati- 
fied or  approved  the  conduct  of  its  servants. 
To  hold  it  liable  simply  because  it  employed 
servants  who  departed  from  their  duty  with- 
out any  regard  to  the  purpose  of  their  em- 
ployment, and  for  a  purpose  of  their  own 
wantonly  and  willfully  diverted  the  instru- 
mentality furnished  for  a  legitimate  use  to 
the  Injury  of  the  plaintiff,  is,  I  respectfully 
submit,  doing  violence  to  the  principles  of 
both  natural  justice  and  sound  law.  Undoubt- 
edly, persons,  natural  or  corporate,  should  be 
required  to  exercise  due  care  to  be  measured 
by  the  peril  to  others  In  intrusting  dangerous 
instrumentalities  in  the  hands  of  their  serv- 
ants, and  it  is  but  just  to  hold  them  liable 
for  a.  breach  of  duty  in  that  respect ;  but.  In 
the  absence  of  any  suggestion  of  want  of  such 
care,  "it  would  be  a  hardship  on  the  employer 
to  hold  them  liable"  for  acts  committed  out- 
side the  scope  of  the  employment 

The  basis  upon  which  the  master  Is  held 
liable  for  the  acts  of  his  servant  is  restated 
by  the  editor,  In  an  exhaustive  discussion  of 
the  subject,  in  26  Cyc.  1518:  •*The  master 
may  be  liable  for  the  acts  of  his  ^rvant  on 
either  of  the  following  grounds:'  (1)  Negli- 
gence of  the.  master  in  selecting  his  servants 
or  Instructing  them  as  to  the  duties  of  their 
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position;  (2)  an  express  demand  to  the  serv- 
ant to  do  the  act  resulting  in  the  Injury  to 
the  third  person;  (3)  acquiescence  in,  or  as- 
sent to,  former  like  acts  of  the  servant,  or  to 
the  act  in  question;  (4)  the  fact  that  the  act 
of  the  servant  waa  within  the  scope  of  his 
employment  and  in  the  line  of  his  duties 
while  engaged  in  such  employment;  and  (5) 
ratification  by  the  master  of  the  act  of  the 
servant  causing  the  injury  to  the  third  per- 
son." It  is  manifest  that  this  case  doee  not 
come  within  either  of  the  above  classes. 

It  is  strongly  insisted,  however,  that  be- 
cause of  the  dangerous  instrumentality  us- 
ed, and  the  manner  and  place  of  its  use,  the 
owner  is  held  to  Insure  that  personq  passing 
along  the  highway  shall  not  suffer  any  in- 
jury. This  duty,  if  It  rest  upon  the  defend- 
ant, removes  the  case  from  the  domain  of 
negligence  and  of  the  law  regarding  the  liabil- 
ity of  the  master  for  the  acts  of  his  servant 
It  falls  within  the  class  known  as  absolute 
duties,  and  is  based  upon  the  maxim,  "Sic 
utere  tuo  allenum  non  Isedas."  If  the  Instru- 
mentality In  the  manner  and  place  of  its  use 
comes  within  the  principle  involved  In  the 
maxim,  no  question  of  care,  either  In  regard 
to  the  selection  of  the  servant  or  his  conduct, 
can  arise.  It  Is  the  fact  of  sending  the  en- 
gine upon  his  premises,  near  the  highway,  re- 
sulting in  injury  to  the  plaintiff,  which 
makes  him  liable.  No  amount  of  care  or  cau- 
tion relieves  the  owner  of  liability  In  the  use 
of  such  instrumentalities.  If  the  engine  us- 
ed, as  described  by  plaintiff,  is  so  essentially 
dangerous  that.  In  contemplation  of  law,  any 
damage  flowing  from  its  operation  is  action- 
able, although  the  complaint  is  drawn  upon 
an  entirely  different  theory,  the  plaintiff  is 
entitled  to  at  least  actual  damages. 

The  principle  is  thus  stated  by  Pollock: 
''The  law  takes  notice  that  certain  things  are 
a  source  of  extraordinary  risk,  and  a  man 
who  exposes  his  neighbor  to  such  risk  is 
held,  although  his  act  is  not  of  itself  wrong- 
ful, to  Insure  his  neighbor  against  any  con- 
sequent wrong  not  due  to  some  cause  beyond 
human  foresight  and  control."  The  learned 
and  accurate  author  says:  "A  rule  casting 
the  responsibility  of  an  Insurer  on  innocent 
persons  is  a  hard,  though  it  may  be  a  Just, 
one,  and  it  needs  to  be  maintained  by  very 
strong  evidence  or  any  clear  grounds  of  pol- 
icy. ♦  ♦  •  The  liability  seems  to  be  rest- 
ed only  in  part  on  the  evidently  hazardous 
character  of  the  state  of  things  artificially 
maintained  by  the  defendants  on  their  land. 
In  part,  the  case  is  assimilated  to  that  of  a 
nuisance."  Torts,  480.  The  principle  in  its 
application  Is  Illustrated  in  a  large  number  of 
cases  in  the  Reports.  The  case  of  Rylands 
V.  Fletcher,  L.  R.  3  H.  L.  330,  has  been  very 
much  modified  both  in  this  country  and  in 
England.  In  this  state  the  liability  for  set- 
ting fire  to  adjacent  buildings  or  woods  by 
the  engines  of  railroad  and  lumber  companies 
Is  confined  to  negligence  either  in  the  con- 
ruction  or  operation  of  the  engine  or  of  the 


condition  of  the  right  of  way.  Anderson  v. 
Steamboat  Company,  64  N.  C.  399;  Aycock  v, 
Ri  R.,  89  N.  C.  321;  Craft  v.  Lumber  Ob., 
132  N.  C.  151,  43  8.  E.  597;  Simpson  v.  Lum- 
ber Co.,  133  N.  C.  95,  45  S.  Bi  460;  Knott  v. 
R.  R.,  142  N.  C.  238,  55  S.  B.  150.  In  Thoma- 
son  V.  R.  R.,  142  N.  0.  300,  55  S.  B.  198,  the 
liability  for  injuries  sustained  by  an  adjacent 
owner  and  resident  by  noises,  smoke,  cinders, 
eta,  in  the  operation  of  steam  engines,  is 
made  to  depend  upon  an  allegation  and  proof 
of  negligence;  and  in  plaintiff's  appeal  (page 
318  of  142  N.  C,  and  page  205  of  55  S.  E.) 
a  demurrer  was  sustained  because  It  was  not 
alleged  that  the  injury  was  caused  by  a  neg- 
ligent use  of  the  engines.  For  killing  stock, 
the  liability  is  dependent  upon  negligence. 
I  should  hesitate  to  hold  that  a  steam  engine 
operated  over  a  tramway  near  to  a  highway 
for  hauling  logs,  or  stationary  for  ginning 
cotton,  or  sawing  lumber,  or  for  any  of  the 
numerous  lawful  uses  to  which  it  is  applied, 
is,  in  the  absence  of  negligent  construction, 
condition,  or  use,  within  the  principle  fixing 
liability  upon  the  owner  as  an  insurer.  In 
Losee  v.  Buchanan,  51  N.  T.  476,  10  Am.  Rep. 
623,  the  action  was  for  the  recovery  of  dam- 
ages caused  by  the  explosion  of  a  boiler  at- 
tached to  a  steam  engine  operated  by  defend- 
ants, throwing  parts  of  the  iron  on  plaintiff's 
premises  and  building.  Injuring  his  property. 
The  plaintiff  contended  that.  In  the  absence 
of  negligence,  defendant  was  -liable  for  a 
trespass.  Earl,  J.,  reviewed  the  authorities, 
Including  Rylands  v.  Fletcher,  concluding  an 
able  opinion:  **In  this  case  the  defendants 
had  the  right  to  place  the  steam  boiler  upon 
their  premises.  It  was  in  no  sense  a  nuis- 
ance, and  the  Jury  have  found  that  they  were 
not  guilty  of  any  negligence.''  In  Wabash 
&  St  L.  Ry.  V.  Farver,  111  Ind.  195,  12  N.  B. 
296,  60  Am.  Rep.  696,  Mitchell,  J.,  discussing 
the  liability  for  damages  caused  by  frighten- 
ing a  horse  by  the  operation  of  a  portable  en- 
gine near  the  highway,  says:  '*The  work  con- 
tracted to  be  done  was  not,  in  itself,  unlaw- 
ful, nor  was  it  necessarily  a  nuisance  to 
operate  a  portable  steam  engine  In  a  careful 
manner  in  close  proximity  to  a  public  high- 
way." The  same  is  held  in  a  very  strong 
.opinion  by  Cooley,  C.  J.,  in  Macomber  v.  Nich- 
ols, 34  Mich.  212.  22  Am.  Rep.  522.  Judge 
Thompson,  after  discussing  the  question,  con- 
cludes: '"The  sound  view  would  seem  to  be 
that  such  an  engine,  as  a  means  of  locomo- 
tion, is  not  necessarily  a  nuisance,  and  the 
question  whether  its  use  as  such  has,  in  a 
particular  Instance,  been  so  negligently  man- 
aged to  the  injury  of  others  as  to  give  rise 
to  a  right  of  action,  is  one  of  fact  for  the 
jury,  as  a  question  of  reasonable  conduct 
and  management"  1  Neg.  1312.  It  would  be 
difficult  to  distinguish  this  case  from  one  In 
which  sparks  are  emitted,  setting  fire  to 
woods  or  buildings,  or  where  noises,  smoke, 
etc.,  injure  persons  and  property.  Why 
would  it  not  follow,  applying  the  maxim  sic 
utere,  etc,  that  any  blowing  of  the  whistle, 
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whether  ezcessiye  or  otherwise,  or  aay  other 
noise  made  by  the  engine,  by  which  a  horse 
passing  along  the  highway  is  frightened, 
gives  a  cause  of  action.  Certainly,  if  the 
same  mle  of  liability  be  imposed  as  In  the 
case  of  dangerous  animals  escaping  from 
one's  premises,  the  doctrine  must  be  carried 
to  its  logical  results  or  the  law  made  to  ad- 
just itself  to  each  case  as  it  comes  before 
the  courts.  No  matter  how  perfect  the  ma- 
chine, how  competent  and  careful  the  engi- 
neer, the  instrumentality  on  or  near  the  high- 
way being  under  the  ban  of  the  law,  all  in- 
juries caused  by  its  use  are  actionable.  The 
principle,  within  proper  limitations,  is  sound 
and  just  If  I  wish  to  keep  a  dangerous  or 
vicious  animal  on  my  premises,  it  is  but  just 
that  I  should  pay  for  any  damage  which  my 
neighbor  sustain  by  its  escaping  and  going 
upon  his  premises,  or  to  one  passing  along 
the  highway.  If,  howeveri  I  wish  to  gin  my 
cotton,  bale  my  hay,  or  saw  the  timber  on 
my  land  into  boards,  or  haul  my  logs  to  the 
mill,  and  for  either  of  these  purposes  use  a 
steam  engine,  it  has  heretofore  been  supposed 
that  my  duty  to  my  neighbor  and  the  public 
was  met  by  a  proper  placing,  construction, 
selection  of  my  servants,  and  careful  opera- 
tion of  the  engine;  that  for  a  breach  of  duty, 
in  either  of  these  respects,  I  am  liable — ^in 
the  first  case,  as  an  insurer  for  any  damage 
which  my  animal  does ;  in  the  last,  I  am  lia- 
ble for  negligence  either  on  my  own  part  or 
of  my  servants,  and  for  torts  coiinmitted  by 
them,  within  the  scope  of  their  employment. 
It  may  be  that  the  defendant's  tramway  was 
negligently  placed  so  that  any  blowing  of  the 
whistle  would  have  frightened  the  horses  of 
persons  passing  the  highway,  or  that  it  did 
not  exercise  due  care  in  selecting  its  engineer, 
but  none  of  these  things  are  alleged.  As  the 
case  goes  back  for  a  new  trial.  It  is  within 
the  discretion  of  the  court  to  permit  amend- 
ments to  the  complaint  presenting  these  or 
any  of  these  questions  which  would  be  for 
the  jury.  I  am  of  the  opinion  that,  In  the 
present  condition  of  the  pleadings,  the  de- 
fendant is  not  liable,  no  negligence  being  al- 
leged or  shown.  I  am  not  able  to  say,  as  a 
matter  of  law,  that  the  engine,  as  operated, 
was  so  essentially  dangerous  as  to  impose 
upon  the  owner  the  absolute  duty  of  insur- 
ance against  all  damage.  Much  that  is  said 
upon  the  principal  question  assumes  that  the 
term  *'while  in  the  employment"  Is  synony* 
mous  with  "in  the  scope  or  course  of  the  em- 
ployment.*' The  line  is  not  always  easy  to 
draw,  yet,  if  not  drawn,  the  employer  is  made 
responsible  for  every  tort  committed  by  the 
employ^  during  the  time  of  his  employment 
No  one  has  ever  so  contended,  and  certainly 
no  court  has  ever  so  held.  I  have  examined 
many  of  the  authorities  relied  upon  to  main- 
tain the  liability  of  defendant  Many  pf 
them  are  actions  for  negligence  in  blowing 
the  whistle,  and  all  of  them  assume  that  the 
injurious  act  is  done  in  the  scope  of  the  em- 
ployment   In  some  of  the  cases  there  is  a 


manifest  confusion  of  expression  and  thought 
upon  the  subject,  and  an  evident  desire  to 
confine  the  departure  from  principle  and 
precedent  to  railroad  companies.  If  condi- 
tions be  such  that  the  law  should  be  so  made, 
it  would  be  much  better  for  the  Legislature 
to  do  so,  defining  clearly  its  limitations.  I 
must  confess  that  I  am  unable  to  see  where 
the  court  is  to  fix  the  line  of  responsibility 
when  it  departs  from  principle  and  authority. 
My  acquaintance  with,  and  observations  of, 
the  character  and  conduct  of  locomotive  en- 
gineers— ^men  into  whose  care,^and  to  whose 
skill,  courage,  and  fidelity,  we  daily  commit 
our  own  and  the  lives  of  our  families,  to  say 
nothing  of  property — does  not  impress  upon 
my  mind  the  necessity  for  departing  from 
the  ancient  landmarks  and  making  ejicep- 
tions  to  the  universal  principles  of  law.  It  is 
hardly  probable,  and  the  records  of  the  courts 
do  not  show,  that  these  men  who,  with  heroic 
courage,  wonderful  skill,  and  almost  uniform 
fidelity,  expose  their  lives  driving  these  loco- 
motives through  the  country  by  day,  and 
through  the  darkness,  will  wantonly,  willful- 
ly, and  maliciously  use  steam  whistles  for 
the  purpose  of  destroying  life  and  property. 
They  may  do  so  negligently,  and  for  this  it 
is  but  just  that  their  employers  should  be 
responsible.  The  relative  rights  and  duties 
growing  out  of  the  relation  of  principal  and 
agent,  master  and  servant,  employer  and  em- 
ploy^,  both  as  between  the  parties  and  third 
persons,  in  the  complex  business  of  modem 
life,  are  of  the  utmost  importance.  I  do  not 
suppose  that  in  the  application  of  the  general 
principle  any  distinction  is  to  be  made  be- 
tween natural  persons  and  corporations.  In 
Railroad  Co.  v.  Baum,  supra,  it  is  said:  "Nor 
will  6ound  policy  maintain  the  application  of 
a  rule  of  law  to  railways  or  corporations  on 
this  subject  which  shall  not  be  alike  applied 
to  others,  as  has  been  Intimated  in  some 
quarters."  All  of  the  courts  recognize  this 
principle.  It  can  he  of  no  concern  to  us 
whether  the  stockholders  of  the  defendant 
are  operating  as  a  corporation  or  a  partner- 
ship, or,  for  that  matter,  each  individual  con- 
ducting the  business  separately.  In  either 
case,  the  necessity  for  employing  servants  is 
the  same.  The  defendant  insisted,  and  in- 
troduced evidence  tending  to  show,  that  the 
wbistle  was  blown  and  the  other  noises  made 
because  they  were  approaching  a  crossing, 
and  that  no  more  noise  was  made  than  was 
necessary  for  that  purpose.  This  contention 
was  properly  presented  to  the  jury.  They 
found  against  it  , 

The  defendant  requested  the  court  to  in- 
struct the  Jury  that  in  the  absence  of  any 
evidence  tending  to  show  a  command  or  ratifi- 
cation of  the  act  of  its  servants,  they  were 
not  authorized  to  award  punitive  or  vindict- 
ive damages.  This  the  court  declined,  and 
instructed  the  jury  that.  If  they  answered  the 
first  issue,  "Yes,"  they  could,  in  their  discre- 
tion, give  the  plaintiff  such  damages.  This 
court  has  frequently  held  that  for  assauiti 
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committed  by  the  employ^  of  a  railroad  upon 
passengers,  the  Jnry  could.  If  they  found 
wanton,  malicious,  or  even  excessive  force 
used,  give  punitive  or  vindictive  damages. 
Holmes  v.  Railroad,  94  N.  C.  318;  Kelly  v. 
Traction  Co.,  132  N.  C.  368,  43  S.  E.  923,  and 
many  other  cases.  To  what  extent  these 
decisions,  and  those  to  the  same  effect  In 
other  states^  are  applicable  to  a  case  like 
this,  may  be  open  to  discussion.  The  general 
rule  may  be  found  In  8  Joyce  on  Damages, 
2034 :  "In  order  to  recover  punitive  damages 
against  a  master  for  the  wrongful,  negligent, 
or  grossly  negligent  acts  of  his  servant,  such 
acts  must  have  been  authorized,  affirmed,  or 
ratified  by  the  master,  or  they  must  have  been 
done  in  the  line  of  the  servant's  duty  or  em- 
ployment, or  the  master  must  have  known  of 
the  servant's  unfitness,  and,  if  the  servant's 
acts  are  wanton,  willful,  or  malicious,  the 
master  is  liable  for  exemplary  damages,  if 
such  acts  are  authorized,  directed,  or  ratified 
by  him,  or  the  latter  was  Implicated  therein 
or  instigated  the  same,  or  they  were  done 
for  the  master  in  the  line  of  the  servant's 
duty,  or  were  generally  within  the  scope  of 
his  authority."  This  language  quoted  does 
not  appear  to  us  very  clear.  Of  course,  if 
the  wrongful  acts  are  wanton,,  willful,  etc., 
and  if  expressly  commanded  or  authorized  or 
ratified,  they  become  the  acts  of  the  master  In 
fact,  and  there  can  be  no  question  6f  his 
liability  to  the  same  extent  as  the  servant — 
they  are  joint  tort-feasors.  But  If  the  liabil- 
ity attaches  by  reason  of  the  doctrine  of 
representation  as  a  matter  of  law — that  is, 
because  within  the  scope  of  employment — a 
much  more  serious  question  arises.  One 
may  direct  his  servant  to  perform  an  act, 
giving  express  command  respecting  the  man- 
ner of  its  performance,  carefully  warning 
him  against  negligence.  If  in  doing  the  act, 
obeying  his  command  in  that  respect,  but  in 
utter  disregard  of  his  directions  and  caution, 
he,  by  wanton,  willful  negligence,  injure  an- 
other, the  master  is  liable  for  at  least  com- 
pensatory damages.  Is  he  liable  for  vindict- 
ive damages? 

The  Supreme  Court  of  Tennessee  in  Ry. 
Co.  V.  Starnes,  56  Tenn.  52,  24  Am.  Rep.  296, 
held  the  company  liable  for  the  conduct  of 
the  engineer,  and  in  passing  upon  the  excep- 
tion to  the  instruction  given  the  Jury  in  re- 
gard to  exemplary  damages,  he  said:  "But 
this  is  not  a  case,  we  think,  in  which  exem- 
plary damages  can  be  allowed.  Tile  act  com- 
plained of  was  manifestly  done  without  de- 
fendant's knowledge  or  consent,  and  was  the 
willful  and  unauthorized  act  of  the  servant 
alone.  If  the  action  had  been  against  the  ac- 
tual tort-feasor,  the  rule  would  be  otherwise." 
This  language  opens  up  the  original  question 
of  liability  for  the  act  of  the  servant  If  the 
act  was  "unauthorized,"  how  did  any  liability 
attach?  There  is  much  confusion  of  language 
In  the  decisions  growing  out  of  the  extension 
of  the  liability  of  the  master  for  wanton, 
willful  torts  of  the  servant    Doubtless  the 


court  in  the  cases  dted  hesitated  to  carry  the 
doctrine  of  liability  to  its  logical  oondusioin. 
The  question  is  discussed  in  an  extensive  note 
to  Crane  v.  Bennett,  101  Am.  St  Rep.  722. 
The  line  of  distinction  between  the  cases  in 
which  the  master's  liability  for  punitive 
damages  Is  coextensive  with  the  servant's 
and  those  in  which  it  is  confined  to  compensa- 
tory damages  has  not  been  drawn. 

WALKER,  J.  (dissenting).    I  concur  in  the 
opinion  of  Justice  CONNOR.    It  seems  to  me 
that  a  master  cannot  be  liable  for  the  ma- 
licious tort  of  his  servant  committed,  not  in 
the  line  of  his  duty,  nor  within  the  scope  of 
the  authority  which  is  conferred  upon  him 
by  the  master,  but  of  his  own  head  and 
imagination,  and  prompted  solely  by  his  own 
vicious  disposition.    As  we  said  in  Daniel  v. 
Railroad,  136  N.  O.  522,  48  S.  B.  818,  67  L. 
R.  A.  455,  which 'is  cited  with  approval  by 
our  Brethren  who  differ  from  us :   "It  is  not 
intended  to  assert  that  a  principal  cannot 
be  held  responsible  for  the  willful  or  mali- 
cious acts  of  the  agent  when  done  within  the 
scope  bf  his  authority,  but  tliat  he  is  not 
liable  for  such  acts,  unless  previously  and 
expressly  authorized  or  subsequently  ratified, 
when  they  are  done  outside  of  tlie  course 
of  the  agent's  employment  and  beyond  the 
scope  of  his  authority,  as  when  the  agent 
steps  aside  from  the  duties  assigned  to  him 
by  the  principal  to  gratify  some  personal  ani- 
mosity or  to  give  vent  to  some  private  feel- 
ing of  his  own  (McManus  v.  Crickett,  1  East, 
106);    and,   as  is  forcibly  stated   by   Lord 
Kenyon  in  the  case  cited,  qooting  in  part 
from  Lord  Holt:    *No  master  is  chargeable 
with  the  acts  of  liis  servant  but  when  he 
acts  in  the  execution  of  the  authority  given 
him.    Now,  when  a  servant  quits  sight  of  the 
object  for  which  he  is  employed,  and,  with- 
out having  in  view  his  master's  orders,  pur- 
sues that  which  his  own  malice  suggests,  he 
no  longer  acts  in  pursuance  of  the  authority 
given  him,  and  his  master  will  not  be  an- 
swerable for  his  acts.' "    What  better  author* 
ity  can  we  invoke  in  support  of  our  position 
than  the  opinions  of  the  Court  of  King's 
Bench  as  delivered  by  Lord  Holt  and  Lord 
Kenyon?    But  this  court  has  gone  very  far, 
though  not  by  any  means  to  the  verge,  in  sus- 
taining what  I  conceive  to  be  the  only  Just 
and  safe  rule  in  cases  of  this  kind.     The 
principle  announced  (in  the  case  to  which  I 
refer)  by  the  present  Chief  Justice,  speaking 
for  the  court,  is  this :    That  a  master  is  not 
responsible  for  any  illegal  action*  taken  or  di- 
rected by  his  servant  which  he  did  not  advise, 
consent  to,  or  participate  In,  and  which  was 
not  Justified  by  any  authority  he  had  given. 
Moore  v.  Cohen,  128  N.  C.  345,  38  S.  E.  919. 
I  quote  almost  literally  from  the  opinion, 
and  certainly  the  substance  of  what  was  de- 
cided is  given.     Numerous  authorities  are 
cited  for  this  position  as  fully  settling  the 
principle.    Ferguson  v.  Terry,  1  B.  Mon.  (Ky.> 
96;  Welsh  v.  Cochran,  63  N.  Y.  181,  20  Am. 
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Rep.  510 ;  Brown  ▼.  Kendall,  8  Allen  (Mas&) 
209 ;  Fire  Ass'n  y.  Fleming,  78  Ga.  TSis,  8  S. 
E.  420;  and  Gooley  on  Torts,  131.  In  that 
case  (Moore  v.  Ck)ben)  an  attorney  who  had 
been  employed  to  collect  a  claim  imdertook, 
in  good  faith,  to  have  the  defendant  arrested 
upon  the  ground  of  fraud  committed  in  con- 
tracting the  debt,  without  any  express  aa- 
thority  of  his  principal,  or  any  subsequent 
ratification  by  him.  That  would  appear  to  be 
moVe  nearly  within  the  scope  of  the  attor- 
ney's authority  than  the  malicious  and  wan- 
ton act  of  the  engineer  in  blowing  the  whistle 
of  his  engine  for  no  other  purpose  than  to 
frighten  the  horses  on  the  public  highway, 
and,  as  a  necessary  consequence,  injuring  the 
plaintiff,  was  within  the  scope  of  his  em- 
ployment, and  yet  the  court  held  in  Moore 
V.  Cohen  that  the  principal  was  not  liable 
for  his  attorney's  unwarranted  act  As  said 
by  Justice  Blackburn,  in  discussing  a  some- 
what similar  tortious  act,  when  It  was  at- 
tempted to  charge  the  master  with  liability, 
there  is  no  difference,  and  can  be  none,  be- 
tween a  railroad  company,  which  is  a  cor- 
poration, and  an  individual.  The  principle 
must  apply  to  every  class  of  employment,  and 
every  merchant  will  be  responsible  for  a 
similar  act  of  his  agent,  and  every  person 
for  the  act  of  his  butler  or  coachman.  To 
pursue  this  idea  further,  the  farmef  will  be 
mulcted  In  heavy  damages  for  the  willful 
and  malicious  act  of  his  employ^  or  laborer 
who  is  in  charge  of  stationary  or  portable 
machines,  or  of  implements,  Just  as  liable  to 
frighten  an  animal  as  a  steam  engine  oper- 
ated by  steam;  the  owner  of  an  automobile 
for  a  similar  act  of  his  chauffeur;  and  so 
on,  indefinitely.  We  cannot  coin  a  principle 
and  restrict  it  to  special  cases  if  it  is,  in 
its  very  nature,  inherently  applicable  to  all 
other  cases  of  a  similar  kind;  fOr  then  we 
must  extend  it  to  them,  and  thus  carry  It 
by  logical  sequence  to  its  natural  result.  When 
we  stop  short  of  so  applying  it,  because  of 
any  hardsliip  which  may  ensue  in  the  partlo- 
ularcase,  we.vlrtually  admit  its  unsoundness; 
for  a  Just  and  correct  legal  principle  should 
naturally  and  consistently  apply  to  all  cases 
which  may  legitimately  come  within  its  reach. 
The  true  doctrine  Is  well  stated  In  Ferguson 
V.  Terry,  1  B.  Mon.  (Ky.)  96,  as  follows:  "No 
one  is  liable  for  trespasses  committed  by  oth- 
ers in  his  employ  unless  he  f^ives  previous  au- 
thority or  command  to  do  the  tortious  act,  or 
afterwards  assents  thereto,  or  it  is  done  in 
the  discharge  of  the  business  which  the  agent 
was  appointed  to  do.  In  the  last  two  cases 
the  law  will  imply  authority  to  do  the  un- 
lawful act."  See  Daniel  v.  Railroad,  136  N. 
C.  517,  48  S.  B.  816,  67  U  R.  A.  455 ;  Jackson 
V.  Tel.  Co.,  139  N.  C.  347,  51  S.  B.  1015,  70  L. 
R.  A.  738. 

In  Roberts  v.  Railroad,  143  N.  C.  176,  55 
8f  E.  509,  Justice  Iloke,  quoting  from  Wood 
on  Master  &  Servant,  §  307,  and  approving 
what  is  said  therein,  and  also  what  is  de- 
cided In  Sawypr  v.  Railroad,  142  N.  C.  1,  53 


S.  E.  793,  to  the  same  effect,  thus  states  the 
doctrine:  "The  simple  test  Is  whether  they 
were  acts  within  the  scope  of  his  employment 
— ^not  whether  they  were  done  while  prose- 
cuting the  master's  business,  but  whether 
they  were  done  by  the  servant  in  furtherance 
thereof,  and  were  such  as  may  be  fairly  said 
to  be  authorized  by  him.  By  'authorized'  Is 
not  meant  authority  expressly  conferred,  but 
whether  the  act  was  such  as  was  incident  to 
the  performance  of  the  duties  intrusted  to 
him  by  the  master,  even  though  in  opposition 
to  his  express  and  written  orders.  An  em- 
ployer who  leaves  to  an  employ^  to  do  certain 
acts  for  him,  according  to  the  employe's  Judg- 
ment and  discretion,  is  answerable  for  the 
manner  or  occasion  of  doing  it,  provided  it 
is  done  bona  fide  and  within  the  scope  of  the 
servant's  express  or  implied  authority,  and 
not  from  mere  caprice  or  toantonneas,  and 
tohoUy  outHde  of  the  duties  conferred  upon 
hinu**  (Italics  mine.)  And  again,  in  the 
same  case,  at  page  180  of  143  N.  C,  and  page 
510  of  55  S.  E.,  quoting  and  approving  what 
is  said  in  Mott  v.  Ice  Co.,  73  N.  Y.  543,  he 
says:  "For  the  acts  of  a  servant  in  the  gen- 
eral scope  of  his  employment,  while  engaged 
in  his  master's  business,  and  done  with  a 
view  to  the  furtherance  of  that  business  and 
the  master's  interests,  the  latter  is  respon- 
sible, whether  the  act  be  done  negligently, 
wantonly,  or  even  willfully.  The  quality  of 
the  act  does  not  excuse.  But  if  the  employ^, 
without  regard  to  his  service,  or  to  accom- 
plish some  purpose  of  his  own,  act  moH- 
ciously  or  wantonly,  the  employer  is  not  re- 
sponsible,'* (Italics  mine.)  He  then  adds: 
"The  general  doctrine  on  the  subject  is  fully 
considered  in  the  case  of  Daniel  v.  Railroad, 
136  N.  C.  527,  48  S.  B.  816,  67  L.  R.  A.  456,- 
which  case,  and  Jackson  v.  Tel.  Co.,  139  N.  0. 
347,  51  S.  E.  1015,  70  L.  R.  A.  738.  were  ap- 
proved in  Sawyer  v.  Railroad,  142  N.  C  8, 
54  8.  B.  793.  I  think  the  case  of  Sawyer  ▼• 
Railroad,  supra,  is  also,  in  principle,  clearly 
in  conflict  with  the  doctrine  now  about  to  be 
announced.  Justice  CONNOR  has  so  lucidly 
and  fully  explained  the  distinguishing  char- 
acteristics of  the  principles,  in  the  law  of 
torts,  which  determine  the  liability  or  non- 
liability of  the  master  for  the  acts  of  his 
servant,  that  discussion  is  rendered  useless. 
I  could  not,  though,  be  silent  when  the  court 
is  establishing  a  precedent  which,  in  my 
Judgment,  is  calculated  not  only  to  extend  the 
liability  of  the  principal  for  the  act  of  his 
agent,  and  the  master  for  the  act  of  his  serv- 
ant, far  beyond  the  settled  principle  of  the 
law  relating  to  that  question,  but  to  seriously 
embarrass  and  hamper  the  business  transac- 
tions of  the  merchant,  the  farmer,  and  every 
person  who,  in  his  ordinary  affairs,  must 
employ  agents  or  servants  to  assist  him.  My 
apprehensions  will  be  fully  Justified  If  the 
doctrine  thus  settled  by  the  decision  in  this 
case  is  hereafter  logically  and  fairly  applied, 
as  it  should  be,  to  all  cases  of  a  like  kind, 
coming  within  Its  scope.     When  we  charge 
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the  defendant  with  liability  upon  the  facts 
stated  in  this  record,  for  the  reason  that  it, 
a  lumber  company,  is  using  its  track  and  ap- 
purtenances for  Its  own  purposes,  even  If  It 
had  carried  passengers  or  freight  for  accom- 
modation, we  are  going  a  long  way  towards 
unsettling  the  foundation  upon  which  the  law 
of  torts  has  rested  for  so  long  a  time,  and  I 
view  this  radical  departure  from  the  cardi- 
nal principle  of  that  law  not  only  with  appre- 
hension, as  I  have  said,  but  with  alarm.  We 
must  sooner  or  later  abrogate  or  greatly  mod- 
ify the  rule  as  thus  formulated,  or  business 
of  this  state,  which  Is  largely  conducted 
through  agents  and  servants,  must  be  serious- 
ly hindered,  to  say  the  least  This  court  can- 
not well  afford  to  state  a  principle  of  law,  as 
applicable  to  the  ordinary  and  every-day  af- 
fairs of  our  people,  and  then  refuse  to  give 
It  the  full  scope  to  which  It  is  entitled,  when 
It  may  be  found  to  operate  oppressively.  It 
must  be  remembered  that  we  are  making  prec- 
edents for  all  time  to  come,  and  not  merely 
deciding  cases. 

As  I  do  not  think  the  plaintiff  should  re- 
cover at  all,  I  must,  of  course,  agree  with 
Justices  CONNOR  and  BROWN  that  he  can- 
not, in  any  event,  be  awarded  vindictive  dam- 
ages. 


a45  N.  C.  4»6) 

STATE  V.   SOTTTHERN  RY.  CO. 

(Supreme   Court  of  North  Carolina.     Dec.  4, 
1907.) 

1.  Criminal  Law— Time  of  Tbiai/--Denial 
OF  Proper  Time  to  Prepare  Defense. 

Where  it  appeare  that  a  railroad  company 
and  its  agent  indicted  for  charging  a  passenger 
rate  of  more  than  2^  cents  a  mile  in  violation 
of  the  Act  of  March  2,  1007,  the  maximum 
passenger  rate  act  (Acts  1907,  p.  2.'>0,  c.  216), 
were  given  every  reasonable  opportunity,  not 
only  for  entering  pleas  and  submittlDg  mo- 
tions, but  for  trying  the  case  and  defending  on 
the  merits,  and  the  presiding  judge  distinctly 
announced  that  the  court  would  sit  as  long  as 
it  was  necessary  to  develop  all  the  facts  of  the 
case,  even  though  the  term  of  the  court  shoald 
be  extended  beyond  the  time  allotted  by  statute, 
as  he  has  the  power  to  do  under  the  express  pro- 
visions of  Revisal  1905,  S  3266,  the  complaint 
that  proper  time  was  not  given  to  prepare  the 
defense  and  that  defendants  were  forced  hurried- 
ly into  the  trial  is  untenable. 

[Ed.  Note,— For  cases  in  point,  see  CJent  Dig. 
vol.  14,  Criminal  Law,  §  1305.1 

2.  Courts— United  States  Courts— Jurisdic- 
tion-Interference with  EIxegution  of 
Criminal  Laws  by  State. 

Full  play  should  be  given  to  the  procedure 
of  the  state  courts  in  the  prosecution  of  its 
criminals,  where  the  latter  have  the  right  of  ap- 
peal to  the  court  of  last  resort  in  the  state,  to 
the  judgment  of  which  a  writ  of  error  will  lie 
from  the  Supreme  Court  of  the  United  States, 
as  to  any  question  as  to  an  invasion  of  a  right 
nnder  the  federal  Constitution,  laws,  or  treaties. 
B.  Injunction— Subjects  of  Protection  and 
Relief— Enjoining  Criminal  Prosecution. 
A  federal  court  cannot  enjoin  a  criminal 
prosecution  for  a  violation  of  the  act  of  March 
z,  1907,  the  maximum  passenger  rate  act  (Acts 
1907,  p.  250,  c.  216),  prohibiting  a  railroad  com- 
pany to  charge  a  passenger  rate  in  excess  of  2^ 
cents  a  mile  and  imposing  a  penalty  on  the  rail- 


road company  for  a  violation  thereof,  and  de- 
claring any  agent  of  the  railroad  company  vio- 
lating the  same  guilty  of  a  misdemeanor,  under 
the  general  principle  in  the  law  of  injunctions^ 
which  governs  .in  courts  of  equity,  that  equity 
courts  are  without  jurisdiction  to  interfere  by 
injunction  with  other  courts  in  the  due  course 
of  administering  and  enforcing  the  criminal  laws. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Injunction,  §§  178,  179.] 

4.  Carriers— MAXiMUtf  Rate  Law— Self-Ex- 
ecution. 

The  provision  of  the  act  of  March  2,  1907, 
the  maximum  passenger  rate  act  (Acts  1907,  p. 
251,  c.  216,  §  2),  that  the  North  Carolina  Cor- 
poration Commission  shall  publish  the  rates 
fixed  by  the  act  on  or  before  Jline  1,  1907,  for 
the  information  of  the  public  and  the  railroads, 
is  directory,  and  was  not  intended  to  stay  the 
operation  of  the  act  beyond  July  1,  1907,  on  and 
alter  which  date  section  7  (page  252)  provides 
that  the  act  shall  be  enforced,  should  the  Com- 
mission fail  in  the  performance  of  that  duty,  nor 
in  law,  by  any  reasonable  construction  of  the 
act,  does  it  have  any  such  effect,  and  the  maxi- 
mum passenger  rate  prescribed  by  section  1  as 
2%  cents  a  mile  was  unconditionally  effective 
on  and  after  July  1,  1907,  and  the  act  therefore 
self-executing. 

6.  Courts— States— Liability  to  be  Sued 
in  Federal  Courts— Constitutional  Pro- 
visions. 

A  suit  in  a  federal  Court  against  the  North 
Carolina  Corporation  (>>mmi8sion,  the  Attorney 
General,  and  Assistant  Attorney  General  to  en- 
join the.  enforcement  of  the  act  of  March  2. 
1907,  the  maximum  passenger  rate  act  (Acts 
1907,  p.  £50,  c.  216),  prohibiting  a  railroad  com- 
pany to  charge  a  passenger  rate  in  excess  of 
2^  cents  a  mile,  and  imposing  a  penalty  on  the 
railroad  company  for  a  violation  thereof,  and 
declaring  any  agent  of  the  railroad  company 
violating  the  same  guilty  of  a  misdemeanor,  is 
a  suit  against  the  state  within  Const  U.  S. 
Amend.  11,  declaring  that  the  judicial  power  of 
the  United  States  shall  not  extend  to  any  sait 
against  a  state  by  a  citizen  of  another  state. 

lEd.  Note.— For  cases  in  point,  see  CJent  Dig. 
vol.  13,  Courts,  S  8441^;  yoL  44,  States.  §§  191, 
192.] 

6.  Carriers  —  Charges  —  Oftenses— Imposi- 
tion OP  Penalty  —  Liabilitt  to  Indict- 
ment. 

The  act  of  March  2.  1907,  the  maximum 
passenger  rate  act  (Acts  1907,  p.  2.'50,  c  216,  f 
1),  prohibits  a  railroad  company  from  charging 
a  passenger  rate  in  excess  of  2^  cents  a  mile, 
and  section  4.  p.  251,  imposes  a  penalty  on  the 
railroad  company  for  a  violation  of  the  act  to 
be  recovered  by  the  person  aggrieved,  and  de- 
clares any  agent  of  the  railroad  company  vio- 
lating the  same  guilty  of  a  misdemeanor.  Held^ 
that  under  the  rule  that,  where  a  statute  cre- 
ates a  new  offense  and  declares  that  the  same 
shall  be  punishable  in  a  specified  manner,  the 
offender  must  be  punished  in  that  manner  only, 
a  railroad  company  was  not  indictable  for  a  vio- 
lation of  the  act,  but  was  subject  to  the  penalty 
only,  and  that  this  was  true  notwithstanding 
the  prohibition  to  charge  in  excels  of  the  maxi- 
mum rate  and  the  penalty  for  a  violation  were 
not  found  in  the  same  section,  but  in  different 
sections. 

7.  Same. 

The  doctrine  of  accessory  before  the  fact, 
and  that  all  accessories  in  misdemeanors  are 
principals,  did  not  apply  so  as  to  render  a  rail- 
road company  subject  to  indictment  the  same 
as  its  agent. 

8.  Statutes  —  Construction  —  Presumption 
OF  Knowledge  or  Law  bt  Leqislatubb. 

The  Legislature  is  presumed  to  know  the 
existing  law  and  to  legislate  with  reference  to  it 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Statutes,  §§  300-306.] 
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9.  Injunction— Speculativb  Injubt— Suffi- 

CIENOT  OF  SllOWINQ. 

The  operation  of  a  statate  should  not  be 
■ospended,  even  on  an  allegation  that  complain- 
anrs  property  ia  about  to  be  confiscated,  or  some 
other  constitutional  right   is  about   to  be   im- 

?»aired,  except  on  a  full  disclosure  of  all  the 
acts  in  compIainant^s  possession,  and  on  the 
clearest  showing  that  the  threatened  injury  will 
at  least  probably  result 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Injunction,  §  11.] 

Clark,  G«  J.,  dissenting  in  part. 

Appeal  from  Superior  Court,  Wake  County; 
Long,  Judge. 

The  Southern  Railway  Company  and  T.  E. 
Qreen,  its  agent,  were  convicted  of  a  viola- 
tion of  the  act  of  March  2,  1907,  the  maxi- 
mum passenger  rate  act  (Acts  1907,  p.  250,  c. 
216),  and  the  railway  company  appeals.  Judg- 
ment arrested. 

This  is  an  indictment  against  the  defend- 
ant for  the  violation  of  the  provisions  of  chap- 
ter 216»  p.  250  of  the  Public  Acts  of  1907, 
ratified  March  2d  of  that  year,  commonly 
known  as  the  "Passenger  Rate  Law."  The 
act  does  away  with  the  requirement  that  all 
railroad  companies  shall  furnish  first  and  sec- 
ond class  passenger  accommodatione.  and  es- 
tablishes a  uniform  rate  of  2)4  cents  per  mile 
for  passenger  travel. 

The  material  portions  of  the  act  necessary 
to  an  understanding  of  the  questions  decided 
by  the  court  are  as  follows : 

"Section  i.  That  no  railroad  company  doing 
business  as  a  common  carrier  of  passengers 
in  the  state  of  North  Carolina,  except  as  here- 
inafter provided,  shall  charge,  demand  or  re- 
ceive for  transporting  ^ny  passenger,  and  his 
or  her  baggage  not  exceeding  in  weight  two 
hundred  pounds,  from  any  station  on  Its  rail* 
road  In  North  Carolina  to  any  other  station 
on  its  said  road  in  North  Carolina,  a  rate  in 
excess  of  two  and  one-quarter  cents  per  mile, 
and  for  transporting  ctUldren  twelve  years  of 
age  or  under,  one  half  of  the  rate  above  de- 
scribed. 

"Sec.  2.  The  rate  for  carrying  passengers 
on  leased  lines  shall  be  the  same  as  is  pre- 
scribed for  the  lessor  or  company  operating 
the  same,  and  the  corporation  conmiisslon 
shall  publish  the  rates  fixed  by  this  act  for 
the  several  railroad  companies  operating  in 
this  State,  on  or  before  the  first  day  of  June, 
1907. 

••Sec.  3.  [Refers  to  mileage  books.] 

•*Sec.  4.  That  any  railroad  company  violat- 
ing any  provision  of  this  act  shall  be  liable  to 
a  penalty  of  five  hundred  dollars  for  each 
violation,  payable  to  the  person  aggrieved  by 
such  vlolntlon,  and  recoverable  in  an  action 
to  be  instituted  in  the  name  of  said  person 
In  any  court  of  this  State  having  competent 
Jurisdiction  thereof.  And  any  agent,  servant 
or  employe  of  any  railroad  company  violat- 
ing this  act  shall  be  guilty  of  a  misdemeanor, 
and  upon  conviction  shall  be  fined  or  impris- 
oned, or  both,  in  the  discretion  of  the  court 

"Seo.  5.  [Relates  to  free  transportation.] 


"Sec.  6.  That  section  2618  of  the  Revisal  of 
1905  is  hereby  repealed,  and  all  laws  and 
clauses  of  laws  in  conflict  with  this  act  are 
hereby  repealed. 

"Sec.  7.  That  this  act  shall  be  in  force  from 
and  after  its  ratification." 
,  On  May  8»  1907,  the  defendant,  Southern 
Railway  Company,  filed  a  bill  in  equity  in  the 
Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  North  Carolina,  on  behalf 
of  itself  as  complainant,  against  Franklin 
McNeill,  Samuel  L.  Rogers,  Eugene  C.  Bed- 
dingfield.  North  Carolina  Corporation  Com- 
missioners, and  Robt  D.  Gilmer,  Attorney 
General,  and  HaydoEi  Clement,  Assistant  At- 
torney General,  defendants,  for  an  injunction 
against  the  enforcement  of  said  act,  and  on 
that  day  his  honor,  J.  C.  Pritchard,  United' 
States  Circuit  Judge,  issued  a  temporary  re- 
straining order,  and  required  the  s^id  defend- 
ants to  appear  before  him  at  Asheville  on 
Wednesday,  the  26th  day  of  June,  1907,  to 
show  cause  why  an  injunction  pendente  lite 
should  not  be  issued.  On  June  29th,  after  a 
hearing  in  which  the  Jurisdiction  of  the  Cir- 
cuit Court  was  challenged  by  the  defendants, 
an  Interlocutory  injunction  was  granted  upon 
the  bill  of  complaint  and  the  answer  thereto 
treated  as  affidavits,  and  upon  affidavits  filed 
therein  by  the  complainants,  and  the  cause 
was  referred  to  the  Honorable  W.  A.  Mont- 
gomery, Standing  Master  of  the  Circuit  Court 
for  the  Eastern  District  of  North  Carolina,  to 
take  and  report  to  the  court  such  evidence  on 
any  of  the  issues  therein  as  either  party 
might  offer,  and  to  make  all  needed  computa- 
tions, and  to  report  fully  to  the  court  all 
the  facts  therein,  and  the  cause  was  set  down 
for  hearing  before  the  Circuit  Court  in  the 
city  of  Asheville  on  the  first  Monday  in  Oc- 
tober, 1907. 

In  the  meantime,  at  the  July  term,  1907,  of 
Wak^  superior  court,  the  defendant  having 
refused  and  failed  to  obey  the  said  statute^ 
and  having  sold  tickets  to  passengers  through- 
out the  state  at  a  greater  rate  than  2%  cents 
per  mile,  the  grand  Jury  indicted  the  defend- 
ant and  its  agent  at  Raleigh,  T.  E.  Green,  for 
the  violation  of  said  act  At  the  trial  of  the 
indictment  at  said  term,,  the  defendant.  South- 
em  Railway  Company,  entered  a  plea  to  the 
iurlsdictlon  of  the  superior  court  of  Wake 
county,  and  put  in  evidence  the  proceedings 
of  the  Circuit  Court  of  the  United  States, 
in  which  the  injunction  was  granted.  The 
bill  of  complaint  in  the  equity  suit  alleges 
certain  facts  from  which  the  complainant 
draws  the  conclusion  that  the  act  of  1907  Is 
confiscatory,  and  in  other  respects  violates 
its  constitutional  rights.  It  is  averred  in 
the  bill  that  the  Corporation  Commissioners 
are  giveh  by  the  laws  of  this  state  such  gen- 
eral control  and  supervision  as  Is  necessary 
to  carry  into  effect  the  statutory  regulations 
in  regard  to  railroad  companies  and  corpora- 
tions engaged  in  the  carrying  of  freight  or 
passengers,  and  have  the  power  to  obtain 
such  information  as  may  be  necessary  to  en- 
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force  the  provisions  of  the  said  law,  and  that 
it  Is  provided  by  the  law  of  this  state  that 
any  railroad  company  doing  business  in  the 
state,  or  any  railroad  company  organized  un- 
der the  laws  of  any  state  and  doing  business 
in  this  state,  is  made  liable  to  heavy  penalties 
if  it  fails  to  comply  with  the  provisions  of 
the  law  concerning  the  charges  for  freight  and 
passengers,  and  In  such  case  it  is  made  the 
duty  of  the  Corporation  Commission  to  notify 
the  Attorney  General,  who  shall  take  such 
proceedings  in  regard  thereto  as  he  may  deem 
exi)edient.  The  Assistant  Attorney  General 
is  invested  with  the  same  powers,  and  is  re- 
quired to  perform  the  same  duties,  as  the  At- 
torney General,  Including  the  duties  and 
.powers  just  mentioned.  It  is  further  averred 
that  the  Corporation  Commission  is  required 
by  the  act  of  19Q7  to  publish  the  rates  fixed 
by  that  act  for  the  several  railway  companies 
operating  In  this  state  on  or  before  June  !» 
1907,  and,  for  the  reasons  Just  stated,  the 
members  of  the  commission  and  the  Attorney 
General  and  his  assistant  are  made  defend- 
ants to  the  suit 

The  complainant  also  alleges  certain  mat- 
ters tending  to  show  its  net  earnings  from 
intrastate  traflBc  for  the  year  1906  to  be  $324,- 
754.64,  under  the  rate  existing  prior  to  the 
operation  of  the  act  of  1907,  when  the  pas- 
senger rate  was  B%  cents  per  mile,  and  then 
concludes  (without  any  satisfactory  statement 
of  the  facts  or  reasons  as  to  how  the  result 
Is  reached)  that,  under  the  new  rate,  the 
maximum  of  net  earnings  for  the  same  year 
would  have  been  $28,007.47,  showing  a  reduc- 
tion by  reason  of  the  reduced  rate  of  $296,- 
747.17.  It  then  tabulates  the  figures  so  as  to 
Bho\Y  how  the  maximum  of  net  earnings  for 
the  year  1906  was  ascertained,  from  which 
table  it  appears  that  the  maximum  earnings 
from  Intrastate  trafl3c  in  this  state,  after  pay- 
ing the  cost  of  operation  for  said  year, 
amounted  to  $453,811.41,  and  that  the  ratio 
of  the  intrastate  gross  traffic  in  this  state  for 
said  year  to  the  entire  gross  traffic,  both  inter 
and  Intra  state,  was  27.60  per  cent,  and  by 
deducting  from  the  total  amount  of  the 
maximum  earnings  for  intrastate  traffic  ($453,- 
811.41)  the  proportion  of  the  taxes  charge- 
able to  it,  and  based  upon  said  ratio  ($74,423,- 
73)  and  Its  proportion  of  the  cost  of  improve^- 
ments  and  betterments  not  capitalized  ($54,- 
633.64),  the  maximum  net  intrastate  earnings 
would  be  .$324,754.64.  The  complainant  then 
attempts  to  show  that  the  new  rate  would,  as 
it  says,  inevitably  affect  its'  interstate  busi- 
ness, by  reason  of  the  fact  that  many  of  its 
Intrastate  rates  and  all,  or  nearly  all,  of  Its 
Interstate  rates  for  passengers,  are  made,  and 
necessarily  made,  on  a  combination  of  **lo- 
cals,"  or  by  the  use  of  "locate"  as  factors  in 
the  computation,  and,  when  the  local  rate  in 
this  state  Is  reduced,  the  effect  would  be  to 
reduce  the  rate  upon  Its  interstate  traffic,  and 
consequently  the  loss  of  the  complainant  in 
the  equity  suit  the  defendant  in  this  criminal 
action,  would  be  much  more  appreciable,  and 


f  much. greater  than  is  represented  by  the  fig- 
ures already  given. 

The  complainant  in  the  bill  then  recites 
several  acts  of  the  General  Assembly  which  it 
alleges  would  also  diminish  its  income;  for 
example,  the  assessment  of  railroad  property 
in  stock  law  territory  for  local  benefits,  the 
act  prescribing  the  hours  of  service  for  em- 
ployes of  railway  companies  engaged  in  the 
operation  of  trains,  the  law  authorizing  the 
Corporation  Commission  to  require  railroads 
to  erect  and  maintain  depots,  and  an  act  to 
enlarge  the  powers  of  the  Corporation  Com- 
mission, which,  upon  examination,  seems  to 
confer  upon  t^at  body  ample  authority  to 
keep  the  railway  corporations  of  the  stAte 
within  the  law  and  under  proper  control 
These  acts  are  virtually  alleged  to  be  hostile 
to  the  interests  of  the  railway  companies  and 
to  Impose  additional  and  heavy  burdens  upon 
them,  too  grievous  to  be  borne,  with  a  reduced 
passenger  tariff.  The  complainant  in  the  eq- 
uity suit,  and  defendant  in  this  indictment 
further  complains  that  there  is  a  difference 
between  the  commercial  value  of  property  in 
this  state,  and  its  value  as  assessed  for  taxa- 
tion, and  this  applies  to  all  classes  of  property 
subject  to  taxation,  and  that  t^e  value  at 
which  its  property  is  assessed  for  taxation  is 
not  really  the  true  value,  which  is  much 
more,  and  that  the  real  or*  commercial  value 
(which  we  assume  to  be  its  market  value) 
should  be  considered  only  in  determining  what 
is  a  fair  and  reasonable  passenger  and  freight 
rate  In  its  business,  as  a  common  carrier  and 
in  pei^orming  the  public  service  required  of 
It  by  the  law,  but  it  alleges  that  the  state 
should  be  estopped  to  deny  that  the  property 
is  not  worth  as  much  as  its  assessed  yaFue. 
The  complainant  then  tabulates  certain  fig- 
ures showing  (as  it  avers)  the  ad  valorem  as- 
sessment of  Its  property,  which  it  thinks 
should  "be  apportioned  to  Its  intrastate  traf- 
fic as  the  basis  of  determining  the  reasonable- 
ness of  the  legislative  rate  for  the  carriage 
of  passengers,  to  wit,  $7,213,222.74,  and  show- 
ing also  other  Items,  such  as  the  amount  of  its 
bonded  indebtedness,  which  is  a  lien  upon  its 
property  in  this  state  ($24,623,078.29),  the  in- 
terest thereon  ($714,103.08),  the  annual  track- 
age and  rentals  paid  for  lines  used  by  it 
here  ($481,189.99),  the  net  income  for  Intra- 
state business  which  should  contribute  its  pro 
rata  part  to  the  payment  of  said  Interest 
($320,900.89).  and  the  total  net  earnings  under 
the  new  rate  based  upon  pre-existing  condi- 
tions, showing,  according  to  Its  calculation 
and  the  basis  upon  which  it  proceeds,  a  de- 
ficiency of  $301,893.42  for  the  fiscal  year  end- 
ed June  30,  1906. 

It  then  alleges  that  there  has  been  an  In- 
crease in  the  operating  expenses  since  June, 
1906,  which  will  reduce  the  net  result  propor- 
tionately. It  admits  that  the  general  commer- 
cial conditions  in  this  state  are  of  a  prosper* 
ous  kind,  and  that  Intrastate  passenger  traffic 
is  large,  but  it  avers  that  there  will  be  no 
comparative  or  substantial  increase  in    its 
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buBlnen  or  tonnage  resulting  frpm  the  propos- 
ed reduced  rates,  passenger  and  freight  It 
further  alleges  that  its  operations  have  been 
economically  conducted,  and  insists  that,  as 
the  cost  of  performing  the  service  to  the 
public  htfs  been  increased,  the  former  rate  of 
3^  cents  per  mile,  instead  of  being  reduced, 
should  be  raised  still  higher  so  as  to  meet  the 
increased  cost  of  operation.  The  complainant 
In  the  bill  then  avers  that  the  former  rate,  or 
the  one  existing  j)rior  to  July,  1907,  when  the 
said  act  became  effective,  is  a  reasonable  one, 
and  fairly  and  properly  adjusted,  in  its  pro- 
portion, to  the  value  of  its  property  and  its 
sources  of  income  in  this 'state,  and  to  dimin- 
ish it  would  result  in  taking  its  property 
without  due  process  of  law,  and  in  depriving 
it  of  that  equal  protection  of  the  law,  to 
which  it  is  entitled  under  the  Ck>nstitutlon. 
It  complains  of  the  provision  in  regard  to 
mileage  books,  and  especially  the  requirement 
that  it  must  accept  the  mileage  books  of  other 
railroad  companies  for  transportation  of  pas- 
sengers over  its  own  lines,  without  any  proper 
limitation  as  to  the  time  for  redemption  of 
such  books.  There  is  a  special  allegation  in 
the  bill  that,  if  the  defendants  are  not  re- 
strained by  the  process  of  the  court,  the  com- 
plainant will  be  exposed  to  a  multiplicity  of 
sults«for  penalties  which  it  will  be  impossible 
to  defend  by  proving  the  facts  in  each  case 
which  would  show  the  confiscatory,  and  other- 
wise unconstitutional  character  of  the  said 
l^islation,  and  that,  by  reason  thereof,  its 
credit  will  be  injured  and  its  business  and 
property  wrecked,  whereas  in  the  said  suit 
in  equity  the  said  matters  can  be  fully  shown, 
once  for  all,  and  great  expense  and  unneces- 
sary litigation  avoided.  The  said  suit  was 
instituted  for  the  purpose  of  determining,  in 
an  orderly  and  conclusive  way  and  by  a  pro- 
ceeding in  which  all  the  diverse  interests  can 
be  represented,  the  essential  questions  in  con- 
troversy between  the  complainant  and  this 
state  in  respect  to  the  validity  of  the  said 
legislation  and  of  obtaining  injunctive  relief 
to  preserve  the  status  quo,  until  the  final 
decision  is  made.  In  this  connection  it  avers 
its  willingness  to  protect  the  rights  of  the 
traveling  public,  if  the  suit  shall  finally  be 
decided  against  the  complainant,  by  giving  a 
transferable  coupon  to  each  passenger  rep- 
resenting the  difference  between  the  old  and 
the  new  rate,  and  to  secure  the  payment  of 
the  same  by  proper  and  sufficient  indemnity. 
The  defendants  appeared  and  answered  the 
bill  of  complaint,  denying  Ito  material  allega- 
tions, except  as  to  the  official  character  of  the 
defendants,  and  they  aver,  and  support  their 
averment  by  the  statement  of  pertinent  facts, 
that  the  state  in  enacting  the  legislation 
which  is  assailed  by  the  complainant  in  the 
equity  suit  was  only  exercising  its  sovereign 
power  and  authority,  and  that  the  legislative 
will,  as  thus  expressed,  should  be  respected 
and  obeyed  until  its  enactment  is  declared 
by  a  court  of  last  resort  to  be  invalid,  and 
that  thd  general  charges  and  speculative  the- 


ories of  the  complainant  based  upon  ipoorrect 
averments  of  facts  and  Inaccurate  estimates 
contained  in*  the  bill  should  not  be  allowed 
to  stay  the  immediate  and  effective  operation 
of  the  act  of  1907,  and  that  the  complainant 
has,  in  the  ways  mentioned,  been  selling  tick- 
ets at  2  cents  and  2^  cents  per  mile.  They 
aver  that  the  figures  and  estimates  as  given 
by  the  complainant  in  its  table  do  not  agree 
with  those  it  reported  under  oath  to  the  Cor- 
poration' Commission,  as  it  was  required  by 
the  law  to  do,  and  that,  if  the  calculation 
is  made  upon  the  basis  of  the  reports  thus 
made  to  tlie  said  Commission,  it  will  show 
conclusively,  or  "demonstrate,"  that  the  in- 
crease for  the  year  ended  June  30, 1906,  should 
have  been  considerably  in  excess  of  a  just 
and  reasonable  compensation  for  the  value  of 
the  service  rendered  by  the  complainant  or 
the  use  of  the  property  employed  by  it  They 
aver  that  the  maximum  earnings  of  complain- 
ant for  the  year  ended  June,  1906,  were  near- 
ly twice  as  much  3s  is  stated  in  Its  bill  of 
complaint,  and,  instead  of  being  $453,811.41, 
they  were  in  fact  $823,546.80,  as  shown  by  its 
sworn  report  of  November  9,  1906,  and,  de- 
ducting therefrom  the  amount  of  taxes  charge- 
able to  intrastate  business  ($74,423.79)  and 
the  cost  of  betterments  ($54,633.04),  the  maxi- 
mum net  earnings  for  the  said  year  were 
$694,490.03,  which  would  produce  an  income 
of  9%  per  cent,  on  $7,213,322.74,  the  propor- 
tionate assessed  value  of  the  complainant's 
intrastate  property  and  franchises,  and,  if 
the  reduction  in  the  rate  would  diminish  the 
net  earnings  to  the  extent  of  $296,747.17 
(which  is  denied),  there  would  still  be  left 
net  earnings  to  the  amount  of  $397,742.86,  in- 
stead of  $28,007.47,  as  stated  in  the  bill,  which 
amount  would  yield  a  net  income  of  5%  per 
cent  on  the  said  value,  and  that  even  this 
percentage  of  income  is  far  below  the  real 
per  cent,  of  the  actual  net  income  as  shown 
by  verified  reports  of  the  complainant  to  the 
Corporation  Ck)mmis6ion,  which  is  more  than 
9  per  cent.  The  true  result  is  shown  in  this 
way:  The  gross  earnings  in  the  state.  Includ- 
ing freight,  passenger,  express,  mall,  and 
miscellaneous  earnings,  were  $3,159,156.89,  and 
the  operating  expenses  charged  against  such 
intrastate  traffic  were  $2,335,610.09.  The 
amount  of  operating  expenses  is  clearly  er- 
roneous, as  shown  by  the  items  thus  report- 
ed to  the  O)mmission.  These  are  set  out  In 
the  answer  and  reduce  the  above  amount  ($2,- 
335,610.09)  to  $2,063,726.19,  which  is  65.48  per 
cent  of  the  gross  earnings  In  this  state  ($3,- 
159.156.89),  and  the  actual  earning  there- 
fore were  $1,080,420,  Instead  of  $823,346,  as 
alleged  by  the  complainant  in  the  bill.  De- 
ducting the  amounts  properly  chargeable  for 
taxes  and  betterments — that  Is,  $74,423.73  and 
$54,633.04,  respectively — and  the  maximum 
actual  net  earnings  were  $951,363.23,  instead 
of  $324,764.64,  and,  if  by  the  act  of  1907  the 
reduction  in  the  earnings  would  be  $296,747.17, 
there  would  still  be  left  $654,616.00,  as  against 
$28,607.47,   the   amount   stated  in   the   bill. 
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which  would  have  been  more  than  9  per  cent, 
of  the  assessed  value  of  Its  property  used  In 
Intrastate  commerce,  and,  evexr  if  the  said 
property  were  assessed  at  its  commercial  or 
true  value,  instead  of  its  value  for  taxation, 
the  business  of  the  complainant  would  yield 
a  fair  profit  thereon.  If  the  interstate,  as 
well  as  the  intrastate,  business  of  the  com- 
plainant in  this  state,  Is  taken  into  the  cal- 
culation, the  net  earnings,  after  paying  taxes 
and  making  all  other  proper  deductions, 
would  have  been  $3,967,218.13,  and,  assum- 
ing that  the  loss  of  income  will  be  $296,747.- 
17,  as  alleged  by  the  complainant,  there 
would  still  be  left  net  earnings  on  the  busi- 
ness in  this  state  of  $3,690,476.96,  which 
would  yield  14  per  cent  of  the  assessed  valu- 
ation of  Its  property.  The  defendants  fur- 
ther aver  that  large  sums  have  been  paid  for 
grossly  extravagant  salaries,  and  for  improp- 
er and  unlawful  purposes,  by  the  complain- 
ant, which  should  be  excluded  from  the  com- 
putation, and  there  should  be  excluded  also 
sums  paid  out  by  the  complainant  on  ac- 
count of  the  negligent  management  of  its 
property;  that  the  sum  of  $672,543.14  was 
paid  out  on  account  of  its  interstate  busi- 
ness which  is  not  chargeable  to  it»  intrastate 
traffic,  and  which  should  not  be  included  in 
the  calculation.  The  defendants  then  aver 
that  the  earnings  of  the  complainant  for  the 
year  1906  were  greatly  increased  over  those 
of  the  previous  year,  and,  counting  back  of 
that  year,  and  comparing  each  year  with  its 
successor,  a  very  large  increase  is  shown, 
while  there  was  a  steady  decrease  in  the 
operating  expenses.  The  figures  are  given  as 
shown  in  complainant's  report  to  the  Corpo- 
ration Ck>mmi8Sion.  It  is  also  alleged  that 
the  stock  of  the  defendant  is  "watered,"  or, 
in  other  words,  is  larger  in  proportion  than 
the  real  value  of  its  properly,  and  ttiat  its 
bonded  indebtedness  is  also  largely  in  excess 
of  the  actual  value  of  its  property.  They 
deny  that  there  has  been  any  discrimination 
against  the  complainant  in  the  legislation  of 
the  state  relating  to  stock  laws,  hours  of 
service  of  railroad  employes,  or  in  any  other 
respect,  and  they  aver  that  the  legislation  so 
complained  of  is  merely  for  the  protection  of 
life  and  property  and  reasonably  required  for 
the  proper  and  humane  operation  of  railroads. 
The  defendants  further  allege  that  the  com- 
plainant has  grossly  discriminated  against 
the  traffic  and  the  shippers  of  this  state  in 
its  scale  of  rates,  and  states  circumstantially 
why  this  charge  is  made. 

The  defendants  insist,  upon  the  facts  stated 
in  the  bill  and  upon  the  several  legislative  acts 
mentioned  therein,  that  the  Attorney  General 
and  his  assistant  and  the  Corporation  Com- 
mission are  not  charged  with  any  duty,  the 
performance  of  which  is  essential  to  the  com- 
plete operation  of  the  act  of  1907,  from  and 
after  the  time  when  it  is  therein  declared  to 
have  eCTect  and  that  the  act  is  therefore  self- 
executing.  They  then  deny  the  right  of  the 
United  States  Circuit  Court  to  enjoin  the 


said  officers  from  discharging  their  duties  In 
the  enforcement  of  the  criminal  laws  of  the 
state.  Affidavits  were  filed  in  support  of  the 
bill  to  show  what  was  a  fair  return  for  capi- 
tal invested  in  industrial  enterprises,  the  in- 
crease in  the  cost  of  the  operatioa  of  rail- 
roads, and  that  there  is  no  discrimination  by 
the  defendant  as  between  individuals  or  local- 
ities in  this  state,  and  that,  if  there  is  any 
increase  in  travel  by  reason  of  the  reduced 
rates,  there  must  be  a  corresponding  increase 
in  expense  to  provide  additional  facilities  to 
a  jcommodate  it  These  affidavits,  though,  are 
of  a  most  general  and  unsatisfactory  nature^ 
and  seem  to  be  the  expression  of  witnesses, 
experts,  though,  they  declare  themselves  to 
be,  as  to  what  may  happen  in  the  future,  un- 
der changed  conditions  produced  by  the  enact- 
ment of  the  law  of  1907.  Upon  the  showing 
made  by  the  complainant,  the  United  States 
Circuit  Judge  issued  an  interlocutory  injunc- 
tion to  the  final  hearing,  by  which  the  defend- 
ants were  restrained  from  proceeding  to  per- 
form the  duties  assigned  to  them  under  the 
laws  of  this  state  with  reference  to  the  en- 
forcement of  the  act  of  1907.  The  defend- 
ants filed  a  plea  to  the  jurisdiction  of  the 
superior  court  which  was  based  upon  the 
proceedings  in  the  Circuit  Court  of  the  Unit- 
ed States,  and  which  was  heard  as  upqp  de- 
murrer thereto  by  the  state,  and  overruled 
by  the  court  The  defendant  excepted  upon . 
the  ground  that  the  United  States  Olrcnit 
Court  had  acquired  jurisdiction  of  the  suit 
therein  pending  and  of  all  matters  pertaining 
thereto,  and  that  tiie  proceeding  in  the  state 
court  is  void  and  deprives  it  of  due  process 
of  law  and  of  the  equal  protection  of  ths 
laws  under  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States.  The  de- 
fendant then  requested  the  court  to  pass  upon 
its  motion  to  quash  the  bill  previously  made 
in  apt  time.  The  motion  was  overruled.  The 
defendant  moved  for  a  continuance,  whidi 
motion  was  also  overruled;  but  this  court  is 
of  the  opinion  that  the  motion,  as  appears 
from  the  record,  was  dilatory  and  was  prop- 
erly overruled,  even  if  the  ruling  of  the  court 
upon  such  a  discretionary  matter  can  be  re- 
viewed in  this  court  There  were  various 
objections  taken  to  the  rulings  of  the  court 
upon  other  questions  raised  during  the  course 
of  the  trial,  but  If  any  of  them  are  tenable, 
they  are  not  material  in  the  view  we  take  of 
the  case.  The  court  then  required  the  de- 
fendants to  plead  to  the  indictment  and 
gave  them  time  to  do  so.  They  declined  to 
do  so,  and  the  court  directed  the  clerk  to 
enter  for  each  of  the  defendants  the  plea  of 
"not  guilty." 

The  defendant  requested  'the  court  to 
charge  the  jury  as  follows:  "(1)  The  court 
instructs  the  jury  that  the  statute  on  which 
the  indictment  in  this  case  is  founded  does 
not  make  the  railroad  company  guilty  of  a 
misdemeanor  for  selling  a  ticket  or  causing 
a  ticket  to  be  sold  at  more  than  2^  cents 
per  mile,  and  that  therefore,  the  Jury  must 
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disregard  tbe  second  count  in  the  indictment, 
and  cannot  find  the  Southern  Railway  Com- 
pany guilty.  (2)  The  act  under  which  the  bill 
of  indictment  is  drawn  does  not  make,  the 
defendant  railroad  company  guilty  of  a  vio- 
lation of  the  criminal  law  by  selling  pas- 
senger tickets  at  a  greater  rate  than  two  and 
one-quarter  cents  per  mile,  and  upon  the  sec- 
ond count  the  court  charges  the  Jury  that 
they  shall  render  a  verdict  of  "not  guilty."* 
These  instructions  were  refused  by  the  court 
and  the  defendant  excepted.  So  much  of  the 
charge  of  the  court  to  the  Jury,  as  is  neces- 
sary to  be  set  out,  was  as  follows:  "This  is 
an  indictment  under  an  act  of  the  Legislature 
of  North  Carolina  ratified  on  the  2d  day  of 
March,  1907  (Pub,  Acts  1907,  p.  250,  c  216), 
which  has  been  read  in  your  hearing,  and 
which  declares  that  no  railroad  company 
doing  business  as  a  common  cilrrier  of  pas- 
sengers in  the  state  of  North  Carolina,  except 
as  in  the  act  provided,  shall  charge,  demand, 
or  receive  for  transporting  any  passenger  and 
his  or  her  baggage,  not  exceeding  200  pounds 
In  weight,  from  any  station  on  its  road  in 
North  Carolina  to  any  other  station  on  its 
road  in  North  Carolina,  a  rate  in  excess  of 
2^  cents  per  mile,  and  for  transporting  chil- 
dren under  the  age  of  12  years  one-half  of 
the  above  rate  prescribed.  One  of  the  counts 
In  the  bill  is  against  the  defendant  T.  E. 
Green,  and  the  other  count  includes  In  the  in- 
dictment the  Southern  Railway  Company.  The 
court  instructs  you  that  the  common  law  ob- 
tains in  North  Carolina,  except  when  it  is 
changed  or  modified  by  statute.  If  a  statute 
of  the  state  prohibits  a  matter  of  public  griev- 
ance, or  commands  a  matter  of  public  con- 
venience, all  acts  or  omissions  contrary  to  tbe 
prohibition  or  command  of  a  statute  injurious 
to  the  public,  being  misdemeanors  at  common 
law,  are  punishable  by  indictment.  A  crime 
or  misdemeanor  may  be  defined  to  be  an  act 
committed  or  omitted  in  violation  of  a  public 
law,  either  forbidding  it  or  commanding  it; 
in  other  words,  a  crime  is  any  wrong  which 
the  government  deems  injurious  to  the  public 
at  large,  and  punishes  through  a  Judicial  pro- 
ceeding In  its  own  name.  Therefore,  under 
the  laws  of  the  state  of  North  Carolina,  a 
railroad  company  doing  business  as  a  common 
carrier  of  passengers  and  selling  tickets  from 
one  point  on  its  line  of  road  in  the  state  of 
North  Carolina  to  another  point  in  the  state, 
and  having  and  operating  more  than  60  miles 
of  road,  and  not  being  exempted  from  the 
provisions  of  the  act  as  read  in  your  hearing, 
which  sells  passengers  such  tickets  for  a  great- 
er rate  than  2%  cents  per  mile,  is  guilty  of 
a  violation  of  the  law  and  of  the  commission 
of  a  misdemeanor.  If  you  find,  therefore, 
from  the  evidence,  and  beyond  a-  reasonable 
doubt,  that  the  defendant  the  Southern  Rail- 
way Company  Is  a  corporation  doing  business 
as  a  common  carrier  of  passengers  in  the 
state  of  North  Carolina,  and  that  on  the  8th 
day  of  July,  1907,  or  on  any  other  date  since 
the  1st  day  of  July,  1907,  and  before  the 


finding  of  the  bill  of  Indictment  in  this  case, 
sold,  through  its  servants  or  agents  at  Ral- 
eigh, or  any  of  them,  to  W.  F.  Jones,  a  ticket 
from  Raleigh  to  Cary,  from  which  the  coupon 
introduced  in  evidence  was  detached,  at  a 
greater  rate  than  2%  cents  per  mile  for  the 
distance  between  these  stations,  and  charged, 
demanded,  and  received  such  amount  in  ex- 
cess of  2^  oents  per  mile  in  transporting  the 
said  Jones  as  a  passenger,  then,  upon  such 
finding  made  by  you,  the  court  charges  you 
that  the  defendant  the  Southern  Railway 
Comi^any  would  be  guilty  of  the  misdemeanor 
charged  in  the  bill,  and  your  verdict  as  to  the 
Southern  Railway  Company,  upon  such  find- 
ing would  be  guilty."  The  Jury  returned  a 
verdict  of  guilty.  The  defendant,  Southern 
Railway  Company,  moved  for  a  new  trial, 
and,  the  motion  being  overruled,  it  excepted. 
The  said  defendant  then  moved  in  arrest  of 
Judgment.  The  motion  was  also  overruled 
and  the  defendant  excepted.  The  court,  on 
motion  of  the  solicitor,  and  upon  the  verdict 
of  the  Jury,  adjudged  that  the  defendant 
Southern  Railway  Company  pay  a  fine  of 
$30,000,  it  appearing  that  the  defendant  rail- 
way company  had  beeh  violating  the  Act  of 
Assembly  since  the  Ist  day  of  July,  1907, 
throughout  the  State.  Before  imposing  the 
fine  the  court  stated  that,  if  the  Southern 
Railway  Company  would  agree  to  obey  the 
law  until  a  court  of  last  resort  could  pass 
upon  othe  questions  involved,  it  would  Impose 
a  light  sentence  upon  it,  as  it  had  done  upon 
the  defendant  T.  E.  Green.  The  railway 
company  refused  to  comply  with  the  law, 
but  announced  that  it  would  stand  upon  its 
rights. 

The  Judgment,  as  aforesaid,  was  thereupon 
entered  and  the  defendant,  having  duly  ex- 
cepted to  all  the  rulings  and  to  the  Judgment, 
appealed  to  this  court. 

A.  P.  Thom.  W.  B.  Rodman,  P.,H.  Busbee, 
A.  C.  Avery,  J.  EE»  Pou,  and  A.  B.  Andrews, 
Jr.,  for  appellant.  Assistant  Attorney  Gen- 
eral Clement,  Aycock  &  Daniels,  E.  J.  Jus- 
tice, and  S.  G.  Ryan,  for  the  State. 

WALKER,  J.  (after  stating  the  facts  as 
above).  This  In  one  respect  is  a  case  of  su- 
preme Importance.  It  Invblves  the  right  of 
the  state  to  enforce  its  criminal  laws  with- 
out interference  by  the  national  government 
or  Its  courta  If  the  defendant  is  right  in 
its  contention,  the  authority  or  separate  sov- 
ereignty of  the  State  is  a  myth,  and  not,  as 
we  had  supposed,  a  reality.  We  had  taken 
it  to  be  settled,  without  leaving  room  for 
cavil  or  controversy,  that  a  federal  court 
could  not  stay  the  arm  of  a  sovereign  state 
in  the  execution  of  Its  criminal  laws.  If  any 
exception  to  this  Just  and  necessary  rule  ex- 
ists, it  must  be  a  very  rare  one,  and  cannot; 
for  a  moment,  be  considered  as  applying  to 
this  case.  But  before  analyzing  the  ingeni- 
ous, but  specious,  argument  advanced  in  fa- 
vor of  60  astounding  a  doctrine  as  that  up- 
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on  which  the  defendant  relies,  and  showing 
its  utter  fallacy,  let  us  consider,  first,  the 
prelimlnaiy  questions  raised  by  the  defend- 
ant It  Is  but  fair  to  the  able,  learned,  and 
Just  Judge  who  presided  at  the  trial  that  we 
should  do  so.  The  defendant  complains  that 
it  was  not  given  proper  time  to  prepare  its 
defense;  in  other  words,  that  it  was  forced 
hurriedly  into  the  trial,  and,  too,  with  such 
undue  haste  as  to  deprive  it  o^  the  ability 
to  concert  its  defense.  This  is  a  grave  charge 
to  moke,  and,  if  substantiated  by  the  record, 
it  was  a  violation  of  the  defendant's  consti- 
tutional rights,  we  admit;  but  we  are  able  to 
state  that  it  is  met  conclusively  and  disprov- 
ed by  the  facts  as  they  appear  in  the  case. 
We  are  convinced  that  every  reasonable  op- 
portunity was  afforded  the  defendant,  not 
only  for  entering  its  pleas  and  submitting 
its  motions,  but  for  trying  the  case  and  de- 
fending itself  upon  the  real  legal  merits. 
The  presiding  Judge  distinctly  announced 
that  the  court  would  sit  as  long  as  it  was 
necessary  to  develop  all  the  facts  of  the  case, 
even  though  the  term  of  the  court  should  be 
extended  beyond  the  time  allotted  by  the 
statute.  This  the  Judge  bad  the  power  to 
do.  Revlsal  1905,  §  3266.  Could  the  defend- 
ant expect  to  receive  a  more  liberal  allowance 
of  time?  The  other  positions  taken  are 
equally  untenable,  and  we  overrule  all  of  the 
preliminary  motions  as  dilatory,  and  declare 
that  the  Judge's  rulings  thereon  did  not  af- 
fect any  substantial  right  of*  the  defendant 
We  will  not  refer  to  the  other  exceptions,  as 
the  view  we  take  of  the  case  renders  it  un- 
necessary to  do  so.  The  defendant  received 
absolutely  fair  treatment  from  the  court  in 
every  respect 

We  now  proceed  to  consider  the  case  upon 
its  legal  merits.  Two  questions  are  raised: 
<1)  Did  the  proceedings  in  the  United  States 
Circuit  Court  constitute  a  defense  to  the  in- 
dictment or  prevent  the  grand  Jury  from  re- 
turning the  bill  and  the  state  court  from  tak- 
ing cognizance  of  the  same  and  trying  the 
case?  (2)  Is  any  criminal  offense  charged  in 
the  bill  of  indictment?  These  are  the  pivotal 
and  decisive  questions  in  the  case.  We 
would  not  discuss  the  first  question  stated, 
in  view  of  our  ruling  upon  the  second,  but 
for  the  fact  that  the  arguments  of  counsel 
and  their  briefs  are  largely  devoted  to  its 
consideration,  and  it  is  a  question  of  the 
greatest  magnitude  and  gravity.  We  think, 
though,  that  it  has  been  conclusively  settled 
against  the  defendant's  contention  by  the  rul- 
ings of  the  court  of  last  resort  having  the 
power  and  Jurisdiction  to  finally  pass  upon 
it  It  is  so  serious  a  question,  and  so  far- 
reaching  in  its  consequences,  if  the  defendant 
be  right  in  respect  to  it  that  it  cannot  per- 
haps, be  too  often  decided  against  its  pres- 
ent contention,  if  this  is  to  remain  a  govern- 
ment of  the  people,  by  the  people,  and  for  the 
people,  as  originally  contemplated  by  its 
framers,  and  the  rights  of  the  states  are  to 
be  preserved  unimpaired.    If  it  is  ever  held. 


as  it  surely  will  not  be,  that  the  federal 
courts  can  virtually  take  charge  of  our  state 
governments  by  the  process  of  injunction,  the 
separate  sovereignty  of  the  states,  as  distinct 
from  that  of  the  federal  government  will  be 
completely  extinguished.  It  has  been  said, 
at  least  once,  by  the  court  of  highest  author- 
ity: "We  have  already  had  occasion  to  re- 
mark at  this  term  that  'the  people  of  each 
state  compose  a  state,  having  its  own  govern- 
ment and  endowed  with  all  the  functions 
essential  to  separate  and  independent  exlst- 
ance,'  and  that  'without  the  states  in  union 
there  could  be  no  such  political  body  as  the 
United  States.'  Not  only,  therefore,  can 
there  be  no  loss  of  separate  and  independent 
autonomy  to  the  states,  through  their  union 
under  the  Constitution,  but  it  may  be  not 
unreasonably  said  that  the  preservation  of 
the  states  and  the  maintenance  of  thehr  gov- 
ernment are  as  much  within  the  design  and 
care  of  the  Constitution  as  the  preservation 
of  the  Union  and  the  maintenance  of  the 
national  Oovemment  The  Constitution,  in 
all  its  provisions,  looks  to  an  Indestructible 
Union,  composed  of  indestructible  states." 
Texas  v.  White,  7  Wall.  (U.  8.)  725,  19  L. 
Bd.  227;  Lane  v.  Oregon,  7  Wall.  (U.  S.)  71. 
19  L.  Ed.  lOL  And  this  was  so  said  since 
the  thirteenth  and  fourteenth  amendments  to 
the  Constitution  of  the  United  States  were 
ratified.  Can  this  possibly  be  so,  if  the  de- 
fendant's contention  as  to  the  effect  of  the 
equity  proceedings  in  the  federal  courts  is 
the  correct  one?  The  trend  of  the  argument 
they  now  make  was  clearly  seen  at  once  by 
the  Supreme  Court  of  the  United  States,  and 
they  paused  to  examine  it  and  refused  final- 
ly to  accept  it,  as  based  upon  the  correct  the- 
ory of  our  government.  If  we  adopt  it  as 
sound,  and  carry  it  to  its  logical  result  it 
would  destroy  the  proper  functions  of  the 
states. 

We  will  first  refer  to  the  latest  exposition 
of  the  Constitution  in  this  respect  and  quote 
from  the  most  recent  case  upon  the  subject 
decided  in  1906,  at  the  last  term  of  the  Su- 
preme Court  of  the  United  States  (Urquhait 
V.  Brown,  205  U.  8.  179,  27  Sup.  Ct  459,  51  L. 
Ed.  760,  opinion  by  Justice  Harlan) :  "It  is  the 
settled  doctrine  of  this  court  that  although 
the  Circuit  Court  of  the  United  Statee  and  the 
several  Justices  and  judges  thereof  have  au- 
thority under  existing  statutes  to  discharge 
upon  habeas  corpus  one  held  in  custody  by 
state  authority  in  violation  of  the  Constitu- 
tion or  of  any  treaty  or  law  of  the  United 
States,  the  court  Justice,  or  judge  has  a  dis- 
cretion as  to  the  time  and  mode  in  which  the 
power  so  conferred  shall  be  exerted,  and  that 
in  view  of  the  relatione  existing  under  our 
present  government  between  the  judicial  tri- 
bunals of  the  Union  and  of  the  several  states, 
a  federal  court  or  a  federal  Judge  will  not 
ordinarily  interfere  by  habeas  corpus  with 
the  regular  course  of  procedure  under  state 
authority,  but  will  leave  the  applicant  for  the 
writ  of  habeas  corpus  to  exhaust  the  remedies 
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afforded  by  the  state  for  determining  wlietlier 
he  is  illegally  restrained  of  his  liberty.  After 
the  highest  court  of  the  state,  competent  un- 
der the  state  law  to  dispose  of  the  matter, 
has  finally  acted,  the  case  can  be  brought  to 
this  court  for  re-examination.  The  exception- 
al cases  in  which  a  federal  court  or  Judge 
may  sometimes  appropriately  interfere  by 
habeas  corpus  in  advance  of  final  action  by 
the  authorities  of  the  states  are  those  of 
great  urgency  that  require  to  be  promptly  dis- 
posed of,  such,  for  instance,  as  cases  involv- 
ing the  authority  and  opera tlons  of  the  gen- 
eral government,  or  the  obligations  of  this 
country  to,  or  its  relations  with,  foreign  na- 
tions. The  present  case  is  not  within  any  of 
the  exceptions  recognized  in  our  former  deci- 
sions. If  the  applicant  felt  that  the  decision 
upon  habeas  corpus  in  the  Supreme  Court  of 
the  state  was  in  violation  of  his  rights  under 
the  Constitution  or  laws  of  the  United  States, 
he  could  have  brought  the  case  by  writ  of 
error  directly  from  that  court  to  this  court" 
The  same  court,  in  Reid  v.  Jones,  187  U.  S. 
153,  23  Sup.  Ct  89,  47  L.  Ed.  116,  said  that 
one  oonvicted  for  an  alleged  violation  of  the 
criminal  statutes  of  a  state,  and  who  insists 
that  he  Is  held  in  violation  of  the  Constitu- 
tion of  the  United  States,  ''must  ordinarily 
finst  take  his  case  to  the  highest  court  of  the 
state  in  which  the  Judgment  could  be  review- 
ed, and  thence  brhig  it,  if  unsuccessful  there, 
to  this  court  by  writ  of  error ;  that  only  in 
certain  exceptional  cases,  of  which  the  pres- 
ent is  not  one,  will  a  Circuit  Court  of  the 
United  States,  or  this  court  upon  appeal  from 
a  Circuit  Court,  Intervene  by  writ  of  habeas 
corpus  in  advance  of  the  final  action  by  the 
highest  court  of  the  state."  So  in  Drury  v. 
Lewis,  200  U.  S.  1,  26  .Sup.  Ct  229,  60  L.  Ed. 
343,  It  was  held  that,  in  case  of  the  custody 
by  state  authorities  of  one  charged  with 
crime,  the  settled  and  proper  procedure  is 
for  a  Circuit  Court  of  the  United  States  not 
to  interfere  by  habeas  corpus,  ''unless  In  cases 
of  peculiar  urgency,  and  that,  instead  of  dis- 
charging, they  will  leave  the  prisoner  to  be 
dealt  with  by  the  courts  of  the  state;  that 
after  a  final  determination  of  the  case  by  the 
state  court  the  federal  courts  will  even  then 
generally  leave  the  petitioner  to  his  remedy 
by  writ  of  error  from  this  court  The  reason 
for  this  course  is  apparent  It  is  an  exceed- 
ingly delicate  Jurisdiction  given  to  the  fed- 
eral courts  by  which  a  person  under  an  Indict- 
ment in  a  state  court  and  subject  to  its  laws 
may,  by  the  decision  of  a  single  Judge  of  the 
federal  court  upon  a  writ  of  habeas  corpus, 
be  taken  out  of  the  custody  of  the  officers  of 
the  state  and  finally  discharged  therefrom." 
It  is  true,  and  we  will  give  the  defendant 
the  full  benefit  of  this  concession,  that  In 
Urquhart  v.  Brown,  supra,  the  court  was  con- 
sidering a  question  which  arose  upon  a  peti- 
tion for  the  writ  of  habeas  corpus;  but  It  is 
not  so  much  the  particular  form  of  the  con- 
troversy, as  the  principle  involved  In  It,  that 
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controls  as  a  precedent  The  point  intended 
to  be  decided  was  that  full  play  should  be 
given  to  the  procedure  of  the  state  courts  in 
the  prosecution  of  its  criminals,  provided  the 
latter  have  the  right  of  appeal  to  the  courts 
of  last  resort  in  the  state,  to  the  Judgments 
of  which  a  writ  of  error  will  lie  from  the  Su- 
preme Court  of  the  United  States  to  review 
the  Judgment  of  the  state  court,  when  any 
question  as  to  an  invasion  of  the  constitution- 
al rights  of  the  defendant  may  be  presented. 
Instead,  therefore,  of  pleading  the  proceedings 
in  the.  federal  court. the  defendant  should 
have  set  up  its  defense  upon  the  merits  in 
the  state  court  and  have  brought  any  unfavor- 
able or  adverse  rulings  of  the  court  below 
here  for  review,  and,  if  it  had  been  deprived 
of  any  constitutional  right  or  guaranty,  we 
would  have  corrected  the  error.  If  we  should 
have  decided  against  the  defendants  con- 
tention, for  example,  that  its  property  waa 
about  to  be  confiscated  and  Its  constitutional 
rights  denied,  it  still  would  have  had  the 
remedy  by  writ  of  error  to  review  the  Judg- 
ment of  this  court;  that  is,  if  Urquhart  v. 
Brown  states  the  correct  principle  and  will 
continue  to  stand  as  a  precedent,  and  we 
think  without  doubt  that  it  wUl. 

But  there  is  a  more  serious  and  conclusive 
answer  to  the  defendant's  contention.  It  Is 
stated  with  great  clearness  and  force  in  the 
briefs  of  counsel  for  the  state,  where  the  true 
doctrine  is  ably  and  learnedly  presented.  The 
question  of  separate  state  sovereignty  may 
not  directly  and  necessarily  be  involved,  but 
it  is  incidentally.  Can  a  Judge  of  the  Circuit 
Court  of  the  United  States  stay  proceedings 
by  the  state  in  the  prosecution  of  its  crim- 
inals? This  is  not  too  broad  a  statement  of 
the  proposition  upon  the  afllrmative  of  which 
the  learned  counsel  for  the  defendant  rest 
their  case.  Let  us  see  what  this  court,  and 
the  Supreme  Court  of  the  United  States, 
whose  decisions  we  must  respect  and  obey, 
have  said  upon  this  subject  It  should  re- 
quire no  labored  argument  to  demonstrate  the 
fallacy  of  the  defendant's  position.  The  ques- 
tion is  merely  what  has  been  decided,  for  the 
identical  matter  has  frequently  been  consid- 
ered and  determined  by  this  court  and  by  the 
Supreme  Court  of  the  United  States.  There 
can  now  be  no  doubt  as  to  how  this  court 
has  ruled  upon  it  and  that  ruling  is  in  per- 
fect harmony,  as  we  think,  with  the  determi- 
nation of  the  highest  court  If  anything,  the 
latter  has  been  more  pronounced  in  denying 
to  the  federal  courts  the  Jurisdiction  now  as- 
serted to  reside  in  them.  The  question  was 
fully  considered  by  this  court  in  Paul  v. 
Washington,  134  N.  C,  at  page  380,  47  S.  B. 
793,  65  L.  R.  A.  902,  and,  without  quoting 
liberally  from  the  opinion,  we  will  extract 
therefrom  the  general  principle  established. 
It  is  there  substantially  said  that  there  are 
two  objections  to  the  plaintifiTs  right  to  main- 
tain this  action ;  First,  the  courts  cannot  en- 
join the  enforcement  of  the  criminal  law  or  of 
municipal  ordinances  imposing  fines  or  penal- 
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ties.  In  regard  to  the  first  objection,  we  must 
bear  in  mind  that,  if  the  court  should  issue 
an  injunction  against  the  institution  of  a 
criminal  prosecution,  it  would  not  only  inter- 
fere with  the  due  administration  of  the  crim- 
inal law,  which  is  of  the  first  importance  in 
any  well-ordered  system  of  government,  but 
it  would  have  to  restrain  action  by  the  state 
in  whose  sovereign  name  and  capacity  all 
criminal  cases  are  commenced  and  prosecuted, 
and  the  state  is  not  even  a  party  to  the  ac- 
tion, and  her  rights  cannot  be  prejudiced 
without  notice  and  a  hearing,  even  if  we  could 
entertain  for  a  moment,  with  any  seriousness, 
the  proposition  that  a  court  of  equity  can 
interfere  by  injunction  with  the  administra- 
tion of  the  criminal  law.  The  violation  of  a 
town  ordinance  is  made  by  otir  statute  a  mis- 
demeanor. Code,  §  3820.  If  it  is  contended 
that  the  ordinance  imposes  a  penalty  for  each 
violation  of  it,  and  that  a  court  of  equity  will 
Interfere  on  behalf  of  the  plaintiff  to  prevent 
rexatious  litigation  and  a  multiplicity  of 
suits,  one  answer,  and  a  conclusive  one,  is 
^hat  a  court  of  equity  will  never  assume  Ju- 
risdiction in  such  a  case  until  the  rights  of 
the  complaining  party,  or,  in  this  particular 
case,  the  validity  of  the  ordinance,  has  been 
first  determined  in  an  action  at  law.  In 
Wallack  v.  Society,  67  N.  Y.  28,  the  general 
rule  is  stated  to  be  that  a  court  of  equity  will 
not  restrain  a  prosecution  at  law  when  the 
question  Is  the  same  at  law^  and  In  equity. 
An  exception  exists  where  an  Injunction  is 
necessary  to  protect  a  defendant  from  op- 
pressive and  vexatious  litigation.  But  the 
court  acts  In  such  cases  by  granting  an  in- 
junction only  after  the  controverted  right  has 
been  determined  In  favor  of  the  defendant  In 
a  previous  action.  On  this  ground  the  chan- 
cellor, In  West  V.  Mayor,  10  Paige  (N.  T.)  539. 
dissolved  a  temporary  Injunction  restraining 
the  defendant  from  prosecuting  suits  against 
the  complainant  for  violation  of  a  municipal 
corporation  ordinance  claimed  to  be  Invalid. 
The  unconstitutionality  of  the  act  of  1872,  he 
said,  would  be  a  perfect  defen.se  to  a  prose- 
cution for  the  penalties  given  by  it,  and  the 
question  as  to  the  validity  of  the  act  has  not 
been  determined.  It  would  doubtless  be  con- 
venient for  the  plaintiff  to  have  the  Judgment 
of  the  court  upon  the  constitutionality  of  the 
act  before  subjecting  himself  to  liability  for 
accumulated  penalties.  But  this  is  not  a 
ground  for  equitable  Interference,  and  to 
make  it  a  ground  of  Jurisdiction  In  such  cases 
would,  in  the  general  result,  encourage  rather 
than  rastraln  litigation.  The  question  as  to 
the  validity  of  a  corporation  ordinance  does 
not  properly  belong  to  this  court  for  decision, 
where  the  complainants,  as  in  the  case  pre- 
sented, have  a  perfect  defense  at  law  if  the 
ordinances  are  invalid,  or  if  they  do  not  ren- 
der the  complainants,  or  those  in  their  em- 
ploy, liable  for  the  penalties.  And  it  would 
be  a  usurpation  of  Jurisdiction  by  the  court 
if  it  should  draw  to  Itself  the  settlement  of 
such  questions  when  their  decision  was  not 


necessary  in  the  discharge  of  the  legitimate 
duties  of  the  court  The  court  would  not 
grant  an  injunction  to  protect  him  against 
the  multiplicity  of  suits  until  bis  right  to  such 
protection  had  been  established  by  a  success- 
ful defense  at  law  in  some  of  the  suits. 

We  find  the  rule  stated  in  16  Am.  &  Eng. 
Enc.  of  Law  (2d  Ed.),  at  page  370,  as  follows: 
''It  is  a  well-settled  rule,  both  In  England 
and  America,  that  a  court  of  equity  has  no 
Jurisdiction  to  interfere  by  injunction  to  re- 
strain a  criminal  prosecution,  whether  the 
prosecution  be  for  violation  of  statutes  or  for 
an  infraction  of  municipal  ordinances.  The 
rule  applies  whether  the  prosecution  is  by 
indictment  or  by  summary  process,  and  to 
the  prosecutions  which  are  merely  threatened 
or  anticipated,  as  well  as  those  which  have 
already  been  commenced.  So  it  is  not  within 
the  power  of  the  parties  to  waive  the  ques- 
tion relating  to  the  Jurisdiction  of  the  court 
and  to  compel  it  to  try  the  cause.  If  the 
prosecution  is  under  an  ordinance,  no  ground 
for  enjoining  it  is  constituted  by  the  fact 
that  the  ordinance  is  void  or  that  the  party 
seeking  the  injunction  has  not  committed  a 
violation  of  the  ordinance,  or  that  the  com- 
plainant in  the  prosecution  under  the  ordi- 
nance states  no  cause  of  action.'*  We  have 
no  case,  however,  says  the  court,  in  Bur- 
net V.  Craig,  30  Ala.  138,  68  Am.  Dec.  115, 
"where  chancery  has  restrained  a  simple 
trespass  or  succession  of  trespasses  on  either 
the  person  or  personal  goods.  The  utmost 
extension  of  the  principle  which  has  come 
under  our  observation  embraces  only  tres- 
passes to  realty,  where  the  remedial  agency 
is  shown  to  be  necessary  to  prevent  multiplic- 
ity of  suits  or  to  avert  irreparable  mischief. 
The  Judgment  and  sentences  of  the  town 
council,  of  which  the  appellant  complains, 
were  quasi  criminal  proceedings.  A  bill  in 
chancery  to  restrain  a  malicious  or  unfound* 
ed  prosecution  Is  certainly  of  novel  impres- 
sion. We  have  not  been  able  to  find  any  prin- 
ciple or  adjudged  case  which  Justifies  an 
injunction  to  stay  a  prosecution,  either  crimi- 
nal or  quasi  criminal,  or  to  restrain  a  tres- 
pass to  the  person  or  personal  property.  We 
think  such  a  precedent  would  be  an  alarm- 
ing stretch  of  equity  Jurisdiction.  In  consid- 
ering this  case,  simply  on  the  equity  of  the 
bill,  we  have  necessarily  regarded  its  aver- 
ments as  true.  It  is  not  intended  by  this  to 
intimate  an  opinion  on  the  validity  or  inyalid- 
ity  of  the  ordinance  or  of  the  fines  imposed 
on  the  appellant.  They  will  be  considered 
when  properly  presented.^'  And  later,  in 
Moses  V.  Mayor,  52  Ala.  108,  it  was  held  by 
the  same  court  that  courts  of  equity  will  not 
interfere  to  stay  proceedings  in  criminal  mat- 
ters, or  in  any  case  not  strictly  of  a  civil 
nature.  They  will  not  grant  an  injunction  to 
stay  proceedings  on  a  mandamus,  or  an  in- 
dictment, or  an  information,  or  a  writ  of 
prohibition.  The  courts  of  law  have  complete 
Jurisdiction  to  punish  the  commission  of 
crimes,  and  can  Interpose  to  prevent  their 
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commission  by  imprisoning  the  offender  or 
binding  him  to  keep  the  peace.  But  courts 
of  equity  have  no  jurisdiction  over  such  mat- 
ters. At  least  a  court  of  equity  cannot  enter- 
tain a  bill  on  this  ground  alone.  A  bill  in 
chancery  to  restrain  a  malicious  or  unfound- 
ed prosecution  is  certainly  of  the  first  im- 
pression, and  there  is  neither  principle  nor 
authority  to  support  it  Municipal  authori- 
ties, it  is  said,  would  be  paralyzed  in  dis- 
charging the  public  duties  intrusted  to  them 
if  every  offender  against  the  ordinances  they 
have  proclaimed  could  by  injunction  arrest 
them,  or  could  by  multiplying  his  offenses  In- 
voke the  interference  of  a  court  of  equity. 
The  counsel  for  the  appellant  sought  to  with- 
draw the  case  presented  in  the  bill  from  the 
operation  of  this  general  principle  and  the 
authorities  by  which  it  is  supported,  upon 
the  ground  that  the  interference  of  a  court  of 
equity  is  necessary  in  this  case  for  the  pre- 
vention of  vexatious  litigation  and  of  a  mul- 
tiplicity of  suits.  It  could  well  be  said  in 
answer,  that  the  litigation  and  multiplicity 
of  suits  apprehended  are  criminal  in  their 
character  and  without  the  Jurisdiction  of  the 
court.  In  Hottinger  v.  New  Orleans,  42  La. 
Ann.  629,  8  South.  575,  the  court  refused  to 
exercise  its  equity  Jurisdiction  to  restrain 
the  enforcement  of  an  ordinance  penal  in  its 
nature  upon  the  ground  that  '*the  ordinance 
was  enacted  in  pursuance  of  the  police  power 
vested  in  the  city,  whether  rightfully  or 
wrongfully  is  not  to  be  determined  in  this 
suit.  It  was  a  police  regulation  in  the  inter- 
est of  public  health,  with  a  penalty  for  Its 
violation.  The  pecuniary  loss  in  the  enforce- 
ment of  the  ordinance  cannot,  therefore,  be 
considered  in  determining  the  question  of 
Jurisdiction.  The  enforcement  of  the  ordi- 
nance is  vested  by  the  Constitution  and  laW 
of  the  state  in  the  recorder's  court  of  the 
city  of  New  Orleans.  If  the  ordinance  is  un- 
constitutional, as  alleged,  the  plaintiff  can 
suffer  no  injury,  as  she  has  her  remedy  and 
can  urge  her  defense  in  the  recorder's  court 
Failing  there,  she  has  her  remedy  by  appeal 
to  this  court"  See,  also,  Devron  v.  First 
Municipality,  4  La.  Ann.  11;  Beach  on  In- 
junction, §  520;  Elridge  v.  Hill,  2  Johns.  Oh. 
(N.  Y.)  281;  Field  v.  Western  Springs,  181 
111.  186,  54  N.  B.  929;  1  Spelling,  InJ.  &  Extr. 
Rem.  $  694;  Burch  v.  Cavanagh,  12  Abb. 
Prac.  N.  S.  (N.  Y.)  410;  Wardens  v.  Wash- 
ington, 109  N.  O.  21,  13  S.  B).  700;  Scott  v. 
Smith,  121  N.  O.  94,  28  S.  B.  64;  Vickere  v. 
Durham,  132  N.  C.  880,  44  S.  B.  685;  Busbee 
V.  Lewis,  86  N.  C.  332;  Busbee  v.  Macy,  85 
N.  C.  329;  Pearson  v.  Boyden,  86  N.  C.  585. 
In  Cohen  v.  Commissioners,  77  N.  C.  8,  the 
court  held  that  if  the  defendants  have  an  un- 
lawful and  void  ordinance,  and  have  arrest- 
ed and  fined  the  plaintiff,  he  has  a  complete 
remedy  at  law,  by  exception  and  appeal,  and 
cannot  resort  to  the  Jurisdiction  of  a  court  of 
equity  for  relief.  "We  are  aware  of  no  prin- 
ciple or  precedent  for  the  interposition  of  a 
court  of  equity  in  such  cases."    All  the  cases 


we  have  cited  were  approved  by  this  court  in 
Paul  V.  Washington;  the  opinion  in  which  the 
principle  was  considered  and  the  cases  relied 
on  were  reviewed  having  been  concurred  in 
by  four  of  the  members  of  the  court  as  then 
constituted,  the  Chief  Justice,  Justice  Douglas, 
Justice  Connor,  and  the  writer  of  this  opin- 
ion, and  becoming  thereby  the  opinion  of  the 
court  upon  that  question,  which  really  decid- 
ed the  case  (as  Justice  Douglas  well  said) 
without  regard  to  the  question  as  to  the  valid- 
ity of  the  ordinances.  In  the  leading  opinion 
the  correctness  of  some  of  the  decisions  is 
questioned,  but  the  learned  Justice,  who  spoke 
for  the  court,  frankly  states  that  while 
"the  writer  of  this  opinion  is  in  sympathy 
with  the  argument  of  the  counsel  of  the  ap- 
pellant, the  majority  of  the  court  are  of  the 
opinion  that  the  law  as  laid  down  in  the 
cases,  above  cited  is  correct  in  principle  and 
applies  to  the  facts  of  this  case,  and  to  ail 
others  in  which  the  attempt  may  be  made  to 
test  the  validity  of  a  municipal  ordinance 
by  injunction."  So  that  the  doctrine  may  be 
considered  as  settled  in  this  state  against 
the  right  of  a  court  exercising  equitable  Juris- 
diction to  interfere  by  injunction  with  other 
courts  in  the  due  course  of  administering  and 
enforcing  the  criminal  laws  of  the  state. 
Whether  this  rule  is  of  universal  application, 
or  will,  in  extreme  circumstances,  admit  of 
exception,  when  Justice  would  otherwise  be 
defeated,  we. need  not  decide,  as  the  principle 
thus  established  is  clearly  applicable  to  the 
facts  of  this  case.  If  the  court  of  a  state 
will  not  thus  interfere  with  another  court  of 
the  same  state  and  arrest  by  injunction  the 
prosecution  of  a  defendant  for  a  crime,  surely 
It  will  not  recognize  the  power  of  a  court  In 
another  and  practically  a  foreign  Jurisdiction 
to  do  so.  We  must  adhere  to  our  own  rul- 
ings, which  have  become  settled  precedents 
upon  this  subject  and  hold  that  the  United 
States  Circuit  Court  had  no  power  to  enjoin 
the  prosecution  of  the  defendant  in  the  court 
below,  and  the  proceedings  of  that  court  In- 
troduced in  evidence,  and  on  which  the  de- 
fendant relies,  can  afford  It  no  protectiou 
against  the  indictment  or  prevent  a  convic- 
tion thereunder. 

Tliis  places  our  decision,  so  far,  upon  a 
general  principle  in  the  law  of  injunctions 
which  governs  in  courts  of  equity.  But  the 
same  doctrine,  to  the  extent  that  it  affects 
this  case,  and  as  obtaining  hi  the  federal 
courts,,  is  fully  stated  by  Justice  Gray  In 
Re  Sawyer,  124  U.  S.  200,  8  Sup.  Ct  482.  31 
L.  Ed.  402 :  ''Under  the  Constitution  and  the 
laws  of  the  United  States,  the  distinction  be- 
tween  common  law  and  equity,  as  existing  in 
£)Dgland  at  the  time  of  the  separation  of  the 
two  countries,  has  been  maintained,  although 
both  Jurisdictions  are  vested  in  the  same 
courts.  The  office  and  Jurisdiction  of  the 
court  of  equity,  unless  enlarged  by  express 
statute,  are  limited  to  the  protection  of  rights 
of  property.  It  has  no  Jurisdiction  over  the 
prosecution,  the  punishment,  or  the  pardon 
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of  crimes  or  misdemeanorB,  or  over  the  ap- 
pointment and  removal  of  public  officers.  To 
assume  sucb  a  jurisdiction,  or  to  sustain  a 
bill  in  equity  to  restrain  or  relieve  against 
proceedings  for  the  punishment  of  offenses 
or  for  the  removal  of  public  officers,  Is  to  In- 
vade the  domain  of  the  courts  of  common 
law,  or  the  executive  and  administrative  de- 
partment of  the  government  Any  Jurisdic- 
tion over  criminal  matters  that  the  English 
Court  of  Chancery  ever  had  became  obsolete 
long  ago,  except  as  Incidental  to  Its  peculiar 
jurisdiction  for  the  protection  of  Infants,  or 
under  its  authority  to  Issue  writs  of  habeas 
corpus  for  the  discharge  of  persons  unlaw- 
fully imprisoned.  2  Hale,  P.  C.  147;  Gee  v. 
Prltchard,  2  Swanst.  402,  413;  1  Spence,  Eq. 
Jur.  689,  690;  Atty.  Gen.  v.  Utica  Ins.  Co.,  2 
Johns.  Ch.  (N.  Y.)  371,  387.  From  long  before 
the  Declaration  of  Independence  It  has  been 
settled  In  England  that  a  bill  to  stay  crim- 
inal proceedings  Is  not  within  the  jurisdic- 
tion of  the  Court  of  Chancery,  whether  those 
proceedings  are  by  indictment  or  by  summary 
process.  Lord  Chief  Justice  Holt,  In  declin- 
ing, upon  a  motion  in  the  Queen's  Bench  for 
an  attachment  against  an  attorney  for  profes- 
sional misconduct,  to  make  it  a  part  of  the 
rule  to  show  cause,  that  he  should  not  move 
for  an  Injunction  In  chancery  in  the  mean- 
time, said:  'Sure  chancery  would  not  grant 
an  injunction  in  a  criminal  matter  under  ex- 
amination in  this  court,  and  If  they  did  this 
court  would  break  it  and  protect  any  that 
would  proceed  In  contempt  of  It*  Holder- 
staffe  V.  Saunders,  6  Mod.  16.  Lord  Chancellor 
Hardwi<^e,  while  exercising  the  power  of  the 
Court  of  Chancery,  incidental  to  the  disposi- 
tion of  a  case  pending  before  It,  of  restrain- 
ing a  plaintiff,  who  had  by  his  bill  submitted 
his  rights  to  Its  dfetermination,  from  proceed- 
ing as  to  the  same  matter  before  another 
tribunal,  either  by  Indictment  or  by  action, 
asserted  in  the  strongest  terms  the  want  of 
any  power  or  jurisdiction  to  entertain  a  bill 
for  an  Injunction  to  stay  criminal  proceed- 
ings, saying:  *This  court  has  not  originally 
and  strictly  any  restraining  power  over  crim* 
inal  prosecutions.'  And  again:  'This  court 
has  no  jurisdiction  to  grant  an  injunction  to 
stay  proceedings  on  a  mandamus,  nor  to  an 
indictment,  nor  to  an  Information,  nor  to  a 
writ  of  prohibition,  that  I  know  of.'  .  Mayor 
and  Corporation  of  York  v.  Pilklnton,  2  Atk. 
302  (s.  e.  9  Mod.  273);  Montague  v.  Dudman, 
2  Ves.  Sr.  396.  The  modem  decisions  in 
Engl&nd  by  eminent  equity  judges  concur  in 
holding  that  a  court  of  chancery  has  no  pow- 
er to  restrain  criminal  proceedings,  unless 
they  are  instituted  by  the  party  to  a  suit  al- 
ready pending  before  It,  and  to  try  the  same 
right  that  is  In  Issue  there.  Atty.  Gen.  v. 
Cleaver,  18  Ves.  Jr.  211;  Turner  v.  Turner, 
16  Jur.  218;  Saull  v.  Brown,  L.  R.  10  Ch.  64; 
Kerr  v.  Preston,  Lu  R.  6  Ch.  D.  463.  Mr.  Jus- 
tice Story,  in  his  Commentaries  on  Equity 
Jurisprudence,  affirms  the  same  doctrine. 
Story,  £3q.  Jur.  §  893.    And  in  the  American 


courts,  so  far  as  we  are  Informed,  It  has  been 
strictly  and  uniformly  upheld,  and  has  been 
applied  alike  whether  the  prosecutions  or  ar- 
rests sought  to  be  restrained  arose  under  the 
statutes  of  the  state  or  under  municipal  ordi- 
nances"— citing  many  cases  to  sustain  the 
principle. 

There  is,  perhaps,  a  more  conclusive  reason 
why  we  should  hold  that  the  suit  In  equity 
pending  in  the  United  States  Circuit  Court 
and  the  restraining  process  Issued  therein  by 
the  circuit  judge  cannot  be  of  any  avail  to 
this  defendant,  so  as  to  prevent  a  prosecution 
against  it  in  a  state  court  for  the  commission 
of  a  crime.  The  Circuit  Court  of  the  United 
States  had  no  jurisdiction  to  entertain  a  suit 
to  enjoin  a  state,  brought  by  a  citizen  of  any 
other  state  or  country,  ev«i  though  it  may 
appear  that  the  law  upon  which  the  prosecu- 
tion in  the  state  court  Is  founded  conflicts 
with  the  Constitution  of  the  United  States 
and  is  therefore  void.  This  rule  is  evolved 
from  the  eleventh  amendment  to  the  Consti- 
tution, which  provides  as  follows:  "The  ju- 
dicial power  of  the  United  States  shall  not 
be  construed  to  extend  to  any  suit  in  law  or 
equity  commenced  or  prosecuted  against  one 
of  the  United  States  by  citizens  of  another 
state  or  by  citizens  or  subjects  of  any  for- 
eign state."  It  is  well  known  that  this  pro- 
vision was  Inserted  In  the  Constitution  as  a 
result  of  the  decision  in  Chisholm  v.  Georgia, 
2  Dall.  (U.  S.)  419,  1  L.  Ed.  440,  decided  in 
1793,  and  it  was  construed  in  Osbom  t.  Bank, 
9  Wheat  (U.  S.)  738,  6  L.  Ed.  204,  in  which 
case  the  court  said  '*that  In  all  cases  where 
jurisdiction  depends  upon  the  party,  it  is  the 
party  named  in  the  record.  Consequently 
the  eleventh  amendment,  which  restrains 
the  jurisdiction  granted  by  the  Constitution 
over  suits  against  the  states.  Is  of  necessity 
limited  to  those  suits  in  which  a  state  is  a 
party  on  the  record."  But  that  narrow  Inter- 
pretation of  the  amendment  has  long  since 
been  rejected  by  the  same  court,  and  by 
many  successive  decisions  it  has  firmly  es- 
tablished the  prhiclple  to  be  that,  if  the  state 
is  substantially  or  really  a  party  to  the  rec^ 
ord  against  whom  the  suit  is  directed,  she 
comes  within  the  protection  of  the  amend- 
ment In  Ex  parte  Ayers,  123  U.  S.  443,  8 
Sup.  Ct  164,  31  L.  Ed.  216,  a  leading  case  up- 
on this  question,  it  appeared  that  Ayers,  as 
Attorney  General  of  the  state  of  Virginia, 
and  the  commonwealth  attorneys  of  the  sev- 
eral judicial  circuits,  were  authorized  by  a 
legislative  act  to  bring  suit  against  delin- 
quent taxpayers,  who  had  tendered  cou- 
pons which  bad  been  tak^i  ftom  the  boi^ds 
of  the  state  in  payment  of  taxes;  the  burden 
of  proving  the  genuineness  of  the  coupons  be- 
ing placed  by  the  act  upon  the  defendants. 
A  suit  in  equity  was  brought  in  the  United 
States  Circuit  Court  to  restrain  and  enjoin 
the  said  Ayers  from  bringing  actions  under 
the  act  or  attempting  to  enforce  Its  provi- 
sions, and  an  injunction  was  issued  from  that 
court  according  to  the  prayer  of  the  bill.   Ay- 
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era  refused  to  obey  the  writ,  and  was  accord- 
tngly  attached  for  contempt,  whereupon  he 
applied  for  and  obtained  a  writ  of  habeas 
corpus  from  the  Supreme  Court  of  the  United 
States  and  at  the  hearing  was  discharged 
from  custody.  With  reference  to  these  facts 
the  court,  by  Justice  Matthews,  said:  "The 
question  really  is  whether  the  Circuit  Court 
had  Jurisdiction  to  entertain  the  suit  In 
which  that  order  was  made,  because  the  sole 
purpose  and  prayer  of  the  bill  was  by  final 
decree  perpetually  to  enjoin  the  defendants 
from  taking  any  steps  in  execution  of  the 
act  of  May  12,  1887.  The  principal  conten- 
tion on  the  part  of  the  petitioners  is  that  the 
suit  nominally  against  them  is  In  fact  and  in 
law  a  suit  against  the  state  of  Virginia, 
whose  officers  they  are,  Jurisdiction  to  enter- 
tain which  is  denied  by  the  eleventh  amend- 
ment to  the  Constitution,  which  declares  that 
'the  Judicial  power  of  the  United  States  shall 
not  be  construed  to  extend  to  any  suit  in 
law  or  equity,  commenced  or  prosecuted 
against  one  of  the  United  States  by  citizens 
of  another  state,  or  by  citizens  or  subjects  of 
any  foreign  state/  It  must  be  regarded  as 
the  settled  doctrine  of  this  court,  established 
by  its  recent  decisions,  'that  the  question 
whether  a  suit  is  within  the  prohibition  of 
the  eleventh  amendment  is  not  always  deter- 
mined by  reference  to  the  nominal  parties  on 
the  record.'  Poindexter  v.  Greenhow,  114  U. 
8.  270,  6  Sup.  Ct  90S,  962,  29  U  Ed.  185. 
This,  it  is  true,  is  not  in  harmony  with  what 
was  said  by  Chief  Justice  Marshall  In  Osbom 
V.  Bank  of  U.  S.,  22  U.  S.  (9  Wheat)  738,  6 
L.  Ed.  204.  Accordingly,  in  Cunningham  v. 
Macon  &  B.  R.  R.,  109  U.  S.  446,  3  Sup.  Ct 
292.  609,  27  L.  Bd.  992,  it  was  decided  that 
in  those  cases  where  it  is  clearly  seen  upon 
the  record  that  a  state  Is  an  indispensable 
party  to  enable  the  court,  according  to  the 
rules  which  govern  its  procedure,  to  grant  the 
relief  sought,  it  will  refuse  to  take  Jurisdic- 
tion. «  ♦  •  The  relief  so  sought  is 
against  the  defendants,  not  in  their  indi- 
vidual, but  in  their  representative,  capacity 
as  offlcere  of  the  state  of  Virginia.  The  acts 
sought  to  be  restrained  are  the  bringing  of 
suits  by  the  state  of  Virginia  in  its  name  and 
for  its  own  use.  If  the  state  had  been  made 
a  defendant  to  this  bill  by  name,  charged  ac- 
cording to  the  allegations  it  now  contains, 
supposing  that  such  a  suit  could  be  main- 
tainedl  it  would  have  been  subjected  to  the 
Jurisdiction  of  the  court  by  a  process  served 
upon  its  Governor  and  Attorney  General,  ac- 
cording to  the  precedents  in  such  cases.  If 
a  decree  could  have  been  rendered  enjoining 
the  state  from  bringing  suit  against  its  tax- 
payers. It  would  have  operated  upon  the 
state  only  through  the  officers  who  by  law 
are  required  to  represent  it  in  bringing  such 
suits,  namely,  the  present  defendant,  its  At- 
torney General,  and  the  commonwealth's  at- 
torneys for  the  several  counties.  For  a 
breach  of  such  an  Injunction  these  officers 
would  be  amenable  to  the  court  as  proceed- 


ing In  contempt  of  its  authority,  and  would 
be  liable  to  punishment  therefor  by  attach- 
ment and  imprisonment  The  nature  of  the 
case,  as  supposed,  is  Identical  with  that  of 
the  case  as  actually  presented  in  the  bill, 
with  the  single  exception  that  the  state  is 
not  named  as  a  defendant  How  else  can 
the  state  be  forbidden  by  Judicial  process  to 
bring  actions  in  its  name,  except  by  constrain- 
ing the  conduct  of  its  officers,  attorneys,  and 
agents?  And  if  all  such  officers,  attorneys, 
and  agents  are  personally  subject  to  the 
process  of  the  court,  so  as  to  forbid  their 
acting  in  its  behalf,  how  can  it  be  said  that 
the  state  itself  Is  not  subjected  to  the  Juris- 
diction of  the  court  as  an  actual  and  real  de- 
fendant? It  is,  however,  Insisted  upon  in 
argument  that  it  is  within  the  Jurisdiction  of 
the  Circuit  Court  of  the  United  States  to 
restrain  by  injunction  officers  of  the  state 
from  executing  the  provisions  of  state  stat- 
utes void  by  reason  of  repugnancy  to  the 
Constitution  of  the  United  States,  that  there 
are  many  precedents  in  which  that  Jurisdic- 
tion has  been  exercised  under  the  Jurisdic- 
tion of  this  court  and  that  the  present  case 
is  covered  by  their  authority.**  The  court 
after  reviewing  the  authorities  at  length, 
denied  the  contention  of  the  complainants, 
and  held,  with  the  petitioner,  that  the  suit 
was  one  against  the  state,  and  the  proceed- 
ing against  him  for  the  alleged  contempt  in 
disobeying  the  order  of  injunction  therein 
issued  was  consequently  null  and  void.  Re- 
ferring again  to  the  suit  in  equity  for  an  in- 
junction as  being  one  essentially  against  the 
state  of  Virginia  In  its  sovereign  capacity, 
though  nominally  against  its  prosecuting  of- 
ficera,  the  court  said:  "It  is  therefore  within 
the  prohibition  of  the  eleventh  amendment  to 
the  Constitution.  By  the  terms  of  that  pro- 
vision It  is  a  case  to  which  the  Judicial  power 
of  the  United  States  does  not  extend.  The 
Circuit  Court  was  without  Jurisdiction  to  en- 
tertain  it  All  the  proceedings  in  the  exercise 
of  the  Jurisdiction  which  it  assumed  are  null 
and  void.  The  orders  forbidding  the  petition- 
ers to  bring  the  suits,  for  bringing  which 
they  were  adjudged  In  contempt  of  its  au- 
thority, it  had  no  power  to  make.  The  or- 
ders adjudging  them  in  contempt  were  equal- 
ly void,  and  their  Imprisonment  Is  without 
authority  of  law." 

The  next  case  In  order,  which  presented 
the  precise  question  we  have  here,  is  Reagan 
V.  Loan  &  Trust  Co.,  154  U.  S.  862,  14  Sup. 
Ot.  1047,  38  L.  Bd.  1014.  It  was  attempted  in 
that  suit,  as  here,  to  enjoin  the  Corporation 
Commission  and  other  officers  of  the  state  of 
Texas  from  enforcing  a  statute  authorizing 
them  to  prescribe  the  maximum  rate  of 
charges  by  railroads  as  carriers.  The  court 
laid  down  certain  specific  propositions  as  hav- 
ing been  settled  by  Its  former  adjudications. 
The  great  question  involved  is  stated  to  be 
the  right  of  the  state  to  regulate  or  limit 
traffic  charges,  and  it  was  held  that  the  Legis- 
lature has  the  power  to  fix  rates  and  the  ez- 
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tent  of  Judicial  interference  is  protectictn 
against  unreasonable  rates.  The  question  of 
the  validity  of  a  rate  charge  for  transporta- 
tion in  respect  to  passengers  or  freight,  in- 
Tolying  as  it  does  the  element  of  reasonable- 
ness, both  as  regards  the  company  and  as  af- 
fecting the  public,  Is  eminently  one  for  judi- 
cial Inyestigation,  requiring  the  process  of 
law  for  its  determination.  Railway  Co.  v. 
Minnesota,  134  U.  S.  418,  10  Sup.  Ct.  702,  33 
L.  Ed.  970.  The  power  thus  to  regulate  the 
affairs  of  corporations,  and.  In  the  case  of 
carriers,  to  limit  their  charges  for  transporta- 
tion, is  not  without  limit  It  is  not  a  power 
to  destroy,  and  regulation  ^s  not  the  equiva- 
lent of  confiscation.  Under  the  pretense  of 
prescribing  a  maximum  charge  for  fares  and 
freights,  the  state  cannot  require  the  carrier 
to  transport  persons  or  property  without  re- 
ward; neither  can  it  do  that  which  in  law 
amounts  to  a  taking  of  private  property  for 
public  use  without  just  compensation  or  with- 
out due  process  of  law.  Stone  v.  Loan  & 
Trust  Co.,  116  U.  S.  SOT,  6  Sup.  Ct  334,  388, 
1191,  29  L.  Ed.  636;  Dow  v.  Beldelman,  125 
V.  S.  680,  8  Sup.  Ot  1028,  31  L.  £d.  841. 
It  was  also  decided  by  the  court  that  the  un- 
doubted general  power  of  a  state  to  regulate 
the  fares  and  tolls  which  may  be  charged 
and  received  by  railroad  or  other  carriers 
can  be  exercised  through  the  medium  of  a 
commission  or  administrative  board  created 
by  the  state  for  that  purpose  and  In  order  to 
execute  the  will  of  the  state  as  expressed 
by  its  legislation.  Stone  v.  Loan  &  Trust 
Co.,  116  U.  S.  307,  6  Sup.  >Ct  334,  388^  1191, 
29  L.  £d.  636.  In  that  case  it  was  held  to  be 
the  settled  doctrine  of  the  court  that  a  state 
has  power  to  limit  the  amount  of  charges  by 
railroad  companies  for  the  transportation 
of  persons  and  property  within  its  own  juris- 
diction, unless  restrained  by  some  contract  in 
the  charter,  or  unless  what  Is  donb  amounts 
to  a  regulation  of  foreign  or  Interstate  com- 
merce. General  statutes  regulating  the  use 
of  railroads  In  a  state,  or  fixing  maximum 
rates  of  charges  for  transportation,  when  not 
forbidden  by  charter  contracts,  do  not  neces- 
sarily deprive  the  corporation  owning  or  op- 
erating a  railroad  within  the  state  of  its  prop- 
erty without  due  process  of  law,  within  the 
meaning  of  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States,  nor  take 
away  from  the  corporation  the  equal  protec- 
tion of  the  laws.  While  the  principles  thus 
stated  were  recognized  and  affirmed  in  Rea- 
gan V.  Loan  &  Trust  Co.,  supra,  the  court 
distinctly  adopts  as  a  rule  equally  well  es- 
tablished what  is  said  in  Ex  parte  Ayers, 
supra.  Justice  Brewer,  delivering  the  opin- 
ion of  the  court,  refers  to  that  decision  and 
classifies  the  cases  in  which  interference  by 
injunction  is  and  is  not  permitted.  He  says: 
"We  are  met  at  the  threshold  with  the  ob- 
jection that  this  is  a  suit  against  the  state 
of  Texas,  brought  by  a  citizen  of  another 
state,  and  therefore,  under  the  eleventh 
amendment  to  the  Constitution,  beyond  the 


jurisdiction  of  the  federal  court  The  qwt^ 
tlon  as  to  when  an  action  against  officers  of 
the  state  is  to  be  treated  as  an  action  against 
the  state  has  been  of  late  several  times  care- 
fully considered  by  this  court,  especially  In 
the  case  of  Ex  parte  Ayers,  123  U.  S.  443,  8 
Sup.  Ct  164,  31  L.  Ed.  2ia  To  secure  the 
manifest  purpose  of  the  constitutional  ex- 
emption guaranteed  *  by  the  eleventh  amend- 
ment, requires  that  it  should  be  interpreted 
not  literally  and  too  narrowly,  but  fairly, 
and  with  such  breadth  and  largeness  as  ef- 
fectually to  accomplish  the  substance  of  Its 
purpose.  In  this  spirit  It  must  be  held  to 
cover,  not  only  suits  brought  against  a  state 
by  name,  but  those  also  against  its  officers, 
agents,  and  representatives  where  the  state, 
though  not  named  as  such.  Is  nevertheless  the 
only  real  party  against  which  alone  in  fact 
the  relief  is  asked,  and  against  which  the 
judgment  or  decree  effectually  operates.  It 
is  well  settled  that  no  action  can  be  main- 
tained in  any  federal  court  by  the  citiz^is  of 
one  of  the  states  against  a  state  without  its 
consent,  even  though  the  sole  object  of  such 
suit  be  to  bring  the  state-  within  the  opera- 
tion of  the  constitutional  provision  which 
provides:  'No  state  shall  pass  any  law  impair- 
ing the  obligation  of  contracts.'  This  im- 
munity of  a  state  from  suit  is  absolute  and 
unqualified,  and  the  constitutional  provision 
securing  it  is  not  so  construed  as  to  place  the 
state  within  the  reach  of  the  process  of  the 
court  Accordingly  it  is  equally  well  settled 
that  a  suit  against  officers  of  a  state  to  com- 
pel them  to  do  the  acts  which  constitute  a 
performance  by  it  of  its  contracts  is,  in  effect, 
a  suit  against  the  state  itself.  In  the  appli- 
cation of  this  latter  principle  two  classes  of 
cases  have  appeared  in  the  decisions  of  this 
court,  and  it  is  in  determining  to  whljch  class 
a  particular  case  belongs  that  different  views 
have  been  presented.  The  first  class  is  when 
the  suit  is  brought  against  the  officer  of  the 
state,  as  representing  the  state's  action  and 
liability,  making  It,  though  not  a  party  to  the 
record,  the  real  party  against  which  the  judg- 
ment will  so  operate  as  to  compel  It  to  spedfl- 
cally  perform  its  contracts.  The  other  class 
is  where  a  suit  is  brought  against  defend- 
ants who,  claiming  to  act  as  officers  of  the 
state,  and  under  the  color  of  an  unconstitu- 
tional statute,  commit  acts  of  wrong  and  in- 
jury to  the  rights  and  property  of  the  plain- 
tiff acquired  under  a  contract  with  the 
state." 

In  the  Reagan  Case  the  suit  had  proceeded 
to  final  hearing  and  decree,  and  a  perpetual 
Injunction  was  granted  upon  the  findings  of 
fact,  which  showed  that  the  rates  were  con- 
fiscatory, and,  besides,  the  Legislature  did 
not  itself  prescribe  the  maximum  of  charge 
for  transportation,  but  left  that  matter  to  be 
determined  by  the  commission.  The  provi- 
sions of  the  act  were  not  enforceable,  except 
by  the  commission.  In  this  particular  that 
case  and  this  one  are  clearly  dlstlnguisliable. 
Before  proceeding  to  discuss  further  the  ml- 
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ings  In  the  Supreme  Court  of  the  United 
States  upon  this  Important  and  far-reaching 
question  which  now  engages  perhaps  more 
of  the  attention  and  anxious  consideration 
of  the  public  and  of  the  courts  of  this  coun- 
try than  any  other,  as  it  should,  for  it  vitally 
concerns  the  due  and  lawful  exercise  of  the 
powers  conferred  by  the  Constitution  upon 
the  federal  government  and  those  reserved 
respectively  to  the  states  or  to  the  people, 
and  should  be  settled  definitely  and  conclu- 
sively in  order  to  avoid  unfortunate  Judicial 
conflicts,  we  will  pause  to  decide  one  ques- 
tion involved  in  this  case,  which  also  differen- 
tiates it  from  Reagan  v.  Loan  &  Trust  Co. 
There  Is  nothing  in  our  act  which  makes  its 
operation  depend  at  all  ui>on  anything  to  be 
done  by  the  Corporation  Commission,  or  the 
Attorney  General,  or  his  assistant  The  said 
officers  last  named  are  required  to  prosecute 
in  the  name  of  the  state  any  crime  committed 
in  violation  of  the  act;  but  Ex  parte  Ayers  is 
direct  authority  that  they  cannot  be  reached 
by  an  Injunction  while  in  the  performance  of 
this  official  duty.  Besides,  can  it  be  said, 
with  any  show  of  reason,  or  even  with  the 
sanction  of  plausible  argument,  that  a  suit 
for  an  injunction  directed  against  the  Attor- 
ney General  in  the  prosecution  of  criminal 
cases,  In  which  the  state  under  our  law,  and 
the  sovereign  under  all  law,  is  the  plaintiff 
of  record,  and,  too,  the  real  plaintiff,  is  not 
in  its  very  nature,  and  in  its  natural  and 
necessary  effect,  a  suit  against  the  state? 
Can  it  be  said.  In  answer  to  this  suggestion, 
that  the  state  can  proceed  against  criminals, 
and  yet  at  the  same  time  that  she  can  be  de- 
prived of  all  i)ower  to  do  so  by  her  duly  con- 
stituted law  officers,  charged  with  the  duty 
of  enforcing  the  criminal  law?  The  injunc- 
tion had  Just  as  well  be  issued  against  the 
grand  Juries  or  the  Judges  who  preside  In 
her  courts.  The  act  provides  (Pub.  Acts  1907, 
p.  252,  c.  216,  $  7)  that  it  shall  be  in  force 
from  and  after  July  1, 1907,  and  the  provision 
that  the  Corporation  Commission  is  required 
to  publish  the  rates  '^fixed  by  this  act"  on  or 
before  June  1,  1907,  for  the  information  of 
the  public  and  the  railroads  concerned,  is  di- 
rectory, and  was  not  intended  to  stay  the 
operation  of  the  act  beyond  July  1,  1907, 
should  the  Commission  fail  In  the  perform- 
ance of  that  duty,  nor  In  law,  by  any  reason- 
able construction  of  the  act,  does  it  have  any 
such  Effect.  The  maximum  rate  prescribed 
by  the  act  was  unconditionally  effective  from 
and  after  July  1,  1907,  and  the  act  was  there- 
fore self-executing.  For  this  reason  alone, 
if  for  no  other,  the  suit  in  equity  pending  in 
the  United  Sta'tes  Circuit  Court  cannot  be 
permitted  to  affect  the  proceedings  in  the 
court  below  in  this  case. 

The  case  of  Railway  Co.  ▼.  Minnesota,  134 
U.  S.  418,  10  Sup.  Ct.  702,  33  L.  Ed.  970,  so 
much  relied  on  by  the  defendant's  counsel,  Is 
also  far  flrom  being  an  authority  against  the 
ruling  we  now  make.  The  act  construed  and 
held  valid  in  that  case  provided  that  the  tariff 


of  rates  as  made  and  published  by  the  Rail- 
road Commission  should  be  final  and  conclu- 
sive as  to  what  are  equal  and  reasonable 
charges,  and  that  there  should  be  no  Judicial 
inquiry  into  the  matter  for  the  purpose  of  de- 
termining the  reasonableness  of  the  rates 
so  prescribed— quite  a  different  case  from  this 
one.  We  do  not  say  that  a  Judicial  Inquiry 
cannot  be  made  in  a  proper  way,  but  that  the 
state,  in  the  exercise  of  Its  sovereign  power, 
cannot  be  enjoined  under  the  guise  of  re- 
straining her  officers  in  the  performance  of  a 
duty  which  Is  not  required  to  make  the  rate 
act  effective.  Nor  can  the  state  be  controlled 
by  the  federal  courts  In  the  execution  of  her 
criminal  laws.  But  it  may  be  remarked,  in 
passing,  that  the  opinion  of  the  court  in  Rail- 
way V.  Minnesota,  as  well  as  the  concurring 
opinion  of  Justice  Miller,  especially  cited  by 
the  defendant's  counsel  as  controlling  this 
case,  was  met  by  an  exceedingly  strong  dis- 
sent from  Justices  Bradley,  Gray,  and  Lamar, 
who  asserted  that  what  is  a  reasonable  charge 
is  not  a  Judicial  question,  but  Is  "pre-eminent- 
ly" a  legislative  one,  Involving  considerations 
of  public  policy  as  well  as  of  remuneration, 
and  that  the  Legislature  may  itself  fix  the 
maximum  and  thus  exclude  Judicial  inquiry, 
or  it  may  merely  provide  that  the  rate  shall 
be  reasonable,  or  that  reasonable  rates  shall 
be  determined  by  a  commission  or  by  the  com- 
mon law,  when  the  question  of  reasonableness 
is  open  to  Judicial  investigation.  They  fur- 
ther asserted  that  the  court  In  Railway  v. 
Minnesota,  had  virtually  overruled  Munn  v. 
Illinois,  94  U.  S.  113,  24  L*  Ed.  77,  and  the 
cases  afterwards  decided  and  based  upon  the 
principle  of  that  case.  When  we  consider  the 
real  nature  of  a  corporation,  the  source  of 
its  creation,  and  the  tenure,  if  we  may  so 
speak,  by  which  It  exercises  Its  privileges  and 
franchises,  and,  indeed,  holds  its  property,  the 
reserved  power  of  the  state  with  respect  to 
them,  and  many  other  facts  and  reasons  that 
can  easily  be  adduced,  it  may  well  be  a 
question  whether  the  advantage  and  strength 
of  the  argument  In  that  case  was  not  all  with 
the  dissenting  Justices.  But,  accepting  the 
principle  announced  by  the  majority  of  the 
court  as  the  law  with  us — ^and  we  so  accept  it 
— It  does  not  bear  upon  this  case  and  should 
not  control  our  decision.  We  also  think  the 
many  other  cases  on  which  the  defendant's 
counsel  rely  are  equally  inapplicable  to  the 
facts  of  this  case.  There  Is  no  evidence  In 
this  case,  and,  of  course,  no  adjudication  bind- 
ing upon  us,  that  the  rate  prescribed  by  the 
act  of  1907  Is  confiscatory;  nor  do  we  un- 
derstand the  defendant  to  rely  upon  the  rec- 
ord of  the  proceedings  in  the  federal  court  as 
establishing  that  fact  (for  It  would  not  be 
evidence  for  that  purpose),  but  merely  as 
showing  that  complete  and  exclusive  Jurisdic- 
tion of  the  entire  matter  was  in  that  court 
by  virtue  of  the  suit  therein  pending,  and 
that  Its  order  of  Injunction  extends  so  far,  in 
Its  broad  sweep,  as  to  stop  the  state  In  the 
ordinary  enforcement  of  its  criminal  laws. 
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This  would  be  a  rery  alarming  doctrine,  if 
true;  but,  fortunately,  it  is  not. 

Recurring  to  that  part  of  our  opinion  where 
we  digressed,  in  order  to  consider  the  nature 
of  the  act  of  1907  and  to  deteimine  when  it 
became  effective  and  to  distinguish  from  the 
case  at  bar  certain  cases  decided  by  the  Su- 
preme Court  of  the  United  States,  which  it  is 
contended  by  the  defendant  are  decisively 
in  its  favor,  we  will  refer  to  one  other  case 
recently  decided  by  that  court  In  Fitts  v. 
McGhee,  172  U.  S.  516.  19  Sup.  Ot.  269,  43  I-. 
Ed.  535,  it  was  attempted  to  enjoin  the  At- 
torney General  of  Alabama  and  the  solicitor 
of  one  of  her  Judicial  circuits  from  prose- 
cuting suits  for  penalties  provided  for  viola- 
tions of  an  act  fixing  the  maximum  tolls  to 
be  charged  by  a  bridge  company  for  the  use 
of  its  bridge  across  the  Tennessee  river.  The 
Supreme  Court  denied  the  Jurisdiction  of  the 
Circuit  Court  of  the  United  States,  and  the 
case,  as  we  understand,  establishes  three 
propositions,  as  follows :  "(1)  A  suit  to  re- 
strain officers  of  a  state  from  taking  any 
steps  by  means  of  Judicial  proceedings,  In 
execution  of  a  state  statute  to  which  they  do 
not  hold  any  special  relation,  is  really  a  suit 
against  the  state,  within  the  prohibition  of 
the  eleventh  amendment  to  the  federal  Con- 
stitution. (2)  The  Circuit  Court  of  the  Unit- 
ed States  sitting  in  equity  is  wlttiout  Juris- 
diction to  enjoin  the  institution  or  prosecution 
of  criminal  proceedings  commenced  in  a  state 
Court.  (3)  The  power  of  the  federal  courts 
to  interfere  by  habeas  corpus  with  the  trial  of 
Indictments  found  in  state  courts,  on  the 
ground  that  the  state  statutes  under  which 
the  Indictments  are  found  are  repugnant  to 
the  federal  Constitution,  laws,  or  treaties, 
will  not  be  exercised  in  the  first  instance,  un- 
less there  are  exceptional  or  extraordinary 
circumstances  to  require  it,  but  the  party  will 
be  left  to  make  his  defense  in  the  state  court" 
In  the  course  of  the  opinion  Justice  Harlan 
says:  "Let  them  appear  to  the  indictment 
and  defend  themselves  upon  the  ground  that 
the  state  statute  is  repugnant  to  the  Constitu- 
tion of  the  United  States.  The  state  court  Is 
competent  to  determine  the  question  thus  rais- 
ed, and  is  under  a  duty  to  enforce  the  man- 
dates of  the  supreme  law  of  the  land.  Robb 
V.  Connolly,  111  U.  S.  624,  4  Sup.  Ct  544,  28 
L.  Ed.  542.  And  If  the  question  is  determined 
adversely  to  the  defendants  in  the  highest 
court  of  the  state  in  which  the  decision  could 
be  had,  the  judgment  may  be  re  examined  by 
this  court  upon  writ  of  error.  That  the  de- 
fendants may  be  frequently  indicted  consti- 
tutes no  reason  why  a  federal  court  of  equity 
should  assume  to  interfere  with  the  ordinary 
course  of  criminal  procedure  in  a  state  court" 
The  court  then  proceeds  to  distinguish  the 
cases  cited  in  the  defendant's  brief  filed  in 
this  court,  upon  the  ground  that  the  state  offi- 
cer in  each  of  them  was  committing,  or  about 
to  commit,  some  specific  act  or  trespass  to  the 
injury  of  the  complainant's  rights.  Other 
equally  satisfactory  reiisons  could  be  assigned 


wliy  the  suit  in  equity  now  pending  in  the 
Circuit  Court  of  the  United  States  should  not 
be  allowed  to  defeat  the  prosecution  of  the 
indictment  in  the  court  below ;  but  we  do  not 
deem  it  necessary  to  consider  or  even  state 
them,  as  what  we  have  already  said  upon  this 
point  is  sufficient  to  convince  us  that  the  fed- 
eral court  was  and  is  without  Jurisdiction  to 
stay  the  institution  of  criminal  proceedings  in 
a  state  court,  and  we  would  affirm  the  Judg- 
ment in  this  case,  if  it  did  not  appear  that  no 
criminal  offense  is  charged  in  the  bill  of  In* 
dictment 

We  will  now  consider  that  question.  The 
state  contends  that  the  first  section  of  the  act 
of  1907  contains  a  distinct  prohibition  against 
common  carriers  of  passengers  charging  more 
than  2^  cents  per  mile,  and  that,  while  a 
penalty  is  imposed  for  a  violation  of  that  sec- 
tion, it  is  done  by  a  subsequent  section  of  the 
act  and  where  this  occurs,  although  the  of- 
fense may  be  a  new  one,  or  one  not  existing 
at  the  common  law,  the  state  can  proceed  by 
indictment  to  punish  a  violation  of  the  first 
section,  and  the  party  specially  aggrieved 
thereby  may  also  at  the  same  time  recover 
the  penalty ;  it  being  conceded,  as  we  under- 
stand, that  if  the  penalty  had  been  imposed 
in  the  first  section,  where  the  prohibition  is 
found,  this  would  not  be  so,  and  an  indict* 
ment  would  not  lie.  If  there  is  any  respect- 
able authority  for  such  a  position,  and  we  do 
not  think  there  is,  it  is  not  only  inherently 
unsound,  but  exceedingly  refined  and  technic- 
al ;  and  Mr.  Bishop  says  that  it  Is  not  only 
refined,  but  is  contrary  to  all  reason.  It  is 
a  distinction  without  a  difference,  in  law  or 
in  fact  The  act  prohibits  a  charge  above 
2%  cents  and  then  provides  in  a  subsequent 
section  (4)  that  any  railroad  company  vio- 
lating its  provisions  shall  be  liable  to  a  pen- 
alty of  $500  for  each  violation,  recoverable 
by  the  person  aggrieved  in  a  ciyil  action,  and 
any  agent  of  the  company  violating  the  act 
shall  be  guilty  of  a  misdemeanor.  How  could 
the  Legislature  more  clearly  or  convincingly 
have  expressed  its  Intention  to  discriminate, 
as  to  the  consequences,  between  a  violation  of 
the  railroad  company  and  a  similar  violation 
by  its  agent?  And  what  practical  difference 
can  it  make  whether  the  penal  provision  is 
in  the  first  or  the  fourth  section  of  the  act? 
Does  not  the  latter  section  distinctly  refer  to 
the  former,  the  same  as  if  it  had  been  incor- 
porated with  it?  The  rule  of  construction  re- 
lied on  by  the  state  seems  to  have  arisen  from 
a  total  misconception  of  the  English  authori- 
ties and  a  rank  dictum  of  Justice  Ashurst  in 
Rex  V.  Harris,  4  T.  R.  205,  with  no  authority 
cited  to  support  It  Lord  Kedyon,  who  wrote 
the  leading  opinion  in  the  same  case,  express- 
ly states  that  the  offense  created  by  the  act 
of  Parliament  (St  26  G^.  II,  c.  6,  §  1), 
namely,  disobedience  of  an  order  of  the  king 
in  council,  was  in  itself  an  offense  at  com- 
mon law;  and  Lord  Ashurst  afterwards  in 
his  opinion  explains,  if  he  does  not  destroy, 
his  dictum  by  confining  it  to  the  special  facts 
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of  that  case.  The  law  is  thus  stated  by 
Bishop  in  his  work  on  Statutory  Crimes  (Ed. 
1873, 1  250):  ''The  doctrine  is  that,  where  an 
otfense  is  created  by  statute,  and  the  same 
statute  prescribes  the  penalty,  or  the  mode  of 
procedure,  or  anything  else  of  the  sort,  only 
that  which  the  statute  prescribes  can  be  fol- 
lowed. But,  where  the  offense  is  at  common 
law,  statutory  provisions  not  directly  repug- 
nant to  the  common  law  are  cumulative,  and 
either  law  may  be  followed.  And  where  a 
statute  forbids  a  thing  before  lawful,  but 
provides  no  penalty,  the  indictment  for  the 
offense  is  at  common  law.  So,  where  it  pre- 
scribes no  mode  of  prosecution,  the  common- 
law  indictmoit  lies."  He  cites  numerous 
oases  in  the  note  to  that  section,  among  them 
several  English  cases,  which  sustain  his  state- 
ment of  the  rule,  and  under  it  the  case  of 
Rex  V.  Harris,  supra,  was  correctly  decided, 
because  the  penalty  imposed  by  the  statute 
con&trued  in  that  case  was  for  an  offense 
which  previously  existed  at  the  common  law. 
The  authorities  cited  by  the  learned  counsel 
for  the  state  can  be  easily  reconciled  with  the 
principle  as  stated  by  Mr.  Bishop,  if  th^y 
are  read  with  reference  to  the  particular 
facts  being  considered  in  them.  Reg.  v.  Bu- 
chanan, 8  Ad.  ft  El.  (55  E.  0.  L.)  aS3,  was  a 
case  of  like  kind  with  Rex  v.  Harris,  as  the 
offense  of  an  attorney  practicing  without  hav- 
ing been  duly  admitted  or  called  to  the  bar, 
or  enrolled,  was  made  a  contempt  of  court, 
which,  we  know,  and  it  is  so  held  in  the  opin- 
ion by  Ijord  Denman,  was  also  a  misdemean- 
or at  common  law.  It  is  intimated  by  the 
Chief  Justice  that  if  a  penalty  had  been  im- 
posed, instead  of  the  remedy  by  attachment 
for  contempt  given,  the  result  in  that  case 
would  have  been  different  Section  237,  cited 
from  1  Bishop,  Cr.  Law,  is,  in  our  opinion,  in- 
ferentially  against  the  state's  contention.  We 
reproduce  it  here:  "It  is  obvious  that  to 
prohibit  a  thing  by  a  statute  is  to  bring  it 
within  the  jurisdiction  of  the  tribunals. 
Whence  we  see,  carrying  in  our  minds  what 
is  stated  in  the  last  section,  how  and  why, 
as  explained  in  another  volume,  when  a  stat- 
ute forbids  a  thing  affecting  the  public,  hut  is 
silent  as  to  any  penalty,  the  doing  of  it  is 
indictable  at  the  common  law."  (Italics 
ours.)  *  In  Bex  v.  Wright,  1  Burr.  543,  it  was 
held  that  "indictment  lies  not  upon  an  act  of 
Parliament,  which  creates  a  new  offense  and 
prescribes  a  particular  remedy.'*  Lord  Mans- 
field said  in  that  case:  "I  always  took  it 
that,  where  new-created  offenses  are  only  pro- 
hibited by  the  general  prohibitory  clause  of 
an  act  of  Parliament,  an  indictment  will  lie : 
but  where  there  is  a  prohibitory  particular 
clause,  specifying  only  particular  remedies, 
there  such  particular  remedy  must  be  pur- 
sued. For  otherwise  the  defendant  would  be' 
liable  to  a  double  prosecution ;  one  upon  the 
general  prohibition,  and  the  other  upon  the 
particular  specific  remedy."  And,  when  after- 
wards informed  that  the  counsel  for  the 
«rown  "gave  up  the  matter,**  he  replied:    "I 


do  not  wonder  at  all  at  it  I  thought  he 
would  do  so.  I  have  looked  into  it,  and  there 
is  nothing  in  it  That  Case  of  Crof ton  (where ' 
the  contrary  is  supposed  to  have  been  decid- 
ed) has  been  denied  many  times."  In  Rex 
▼.  Robinson,  2  Burr.  799-803,  the  great  Chief 
Justice  (Lord  Mansfield)  said:  "But  where 
the  offense  was  antecedently  punishable  by 
a  common-law  proceeding,  and  a  statute  pre- 
scribes a  particular  remedy  by  a  summary 
proceeding,  there  either  method  may  be  pur- 
sued, and  the  prosecutor  is  at  liberty  to  pro- 
ceed either  at  common  law  or  in  the  method 
prescribed  by  the  statute,  because  there  the 
section  is  cumulative,  and  does  not  exclude 
the  conunon  law  punishment.  1  Salk.  45. 
Stephens  v.  Watson  was  a  resolution  upon 
these  principles.  In  that  case  keeping  an  ale- 
house without  license  was  held  to  be  not  in- 
dictable, because  it  was  no  offense  at  common 
law,  and  the  statute  which  makes  it  an  of- 
fense has  made  it  punishable  in  another  man- 
ner." And  again  in  the  same  case,  when  dis- 
cussing the  same  point  he  sums  up,  at  page 
806,  as  follows:  "The  true  rule  of  distinction 
seems  to  be  that,  where  the  offense  intended 
to  be  guarded  against  by  a  statute,  was  pun- 
ishable before  the  making  of  such  a  statute 
prescribing  a  particular  method  of  punishing 
it,  there  such  particular  remedy  is  cumula- 
tive and  does  not  take  away  the  former  reme- 
dy; but,  where  the  statute  only  enacts  'that 
the  doing  any  act  not  punishable  before  shall 
for  the  future  be  punishable  in  such  and  such 
a  particular  manner,*  there  it  is  necessary 
that  such  particular  method,  by  such  act  pre- 
scribed, must  be  specifically  pursued,  and  not 
the  common-law  method  of  an  indictment** 
In  Castle's  Case,  2  Cro.  Jac  644,  it  was  re- 
solved that  where  a  statute  imposes  a  penalty 
for  doing  a  thing  which  was  no  offense  before, 
and  provides  how  it  shall  be  recovered,  it 
shall  be  punished  by  that  means,  and  not  by 
indictment.  The  offense  being  new,  the  par- 
ticular mode  of  punishment  must  be  pursued. 
The  generally  accepted  rule  upon  this  sub- 
ject is  thus  stated  in  1  McClain's  Cr.  Law, 
{  8:  "If  the  act  prohibited  has  been  previ- 
ously an  indictable  offense,  it  will  be  pre- 
sumed that  the  civil  penal^  therefor  is  cu- 
mulative; but  when  the  act  creates  a  new 
offense,  and  makes  that  unlawful  which  was 
lawful  before,  and  prescribes  a  particular 
penalty  and  mode  of  procedure,  that  penalty 
alone  can  be  enforced."  See,  also,  16  Enc.  of 
PI.  ft  Pr.  239;.  Reg..  V.  Wigg,  2  Salk.  460;  Com. 
V.  Bridge  Co.,  68  Mass.  67;  State  v.  Maze, 
25  Tenn.  17;  People  v.  Hislop,  77  N.  Y.  331; 
Com.  V.  Evan,  13  Serg.  &  R.  (Pa.)  426;  Mc- 
Elhiney  v.  Com.,  22  Pa.  365;  Hellings  v. 
Com.,  5  Rawle  (Pa.)  63;  Journey  v.  State, 
1  Mo.  428;  Ck)m.  v.  Howes,  32  Mass.  231; 
State  V.  Sinnott  15  Neb.  472,  19  N.  W.  613 ; 
U.  S.  V.  Laescki  (D.  C.)  29  Fed.  699;  Pent- 
large  V.  Klrby  (D.  O.)  19  Fed.  501 ;  Carle  v. 
People,  12  111.  285;  Reed  v.  Railroad,  33  Cal. 
212;  People  v.  Craycroft,  2  Cal.  243,  56  Am. 
Dec.  331;   BatUeboro  ▼.   Wait,  44  Vt  459; 
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Moles  ▼.  Sprague,  9  B.  I.  541;  Gonfrey  y. 
Stark,  73  IlL  187. 

But  the  case  of  State  y.  Snuggs,  85  N.  C 
542,  Is  exactly  In  point,  for  the  act  of  Issuing 
a  marriage  license  to  persons  under  18  years 
of  age  was  forbidden  in  one  section,  and  the 
penalty  was  imposed  in  another  section. 
Ruffln,  J.,  for  the  court,  said :  "The  statute 
not  only  creates  the  offense,  but  fixes  the 
penalty  that  attaches  to  it,  and  prescribes 
the  method  of  enforcing  it,  and  the  rule  of 
law  is  that,  wherever  a  statute  does  this,  no 
other  remedy  exists  than  the  one  expressly 
given,  and  no  other  method  of  enforcement 
can  be  pursued  than  the  one  prescribed.  The 
mention  of  a  particular  mode  of  proceeding 
excludes  that  by  indictment,  and  no  other 
penalty  than  the  one  denounced  can  be  in- 
flicted. 1  Russell  on  Grimes,  49;  State  y. 
Loftln,  2  Dev.  &  Bat  (N.  C.)  31."  It  was 
held,  therefore,  that  no  criminal  offense  was 
charged  in  the  indictment,  and  it  was  quash- 
ed. In  this  connection,  Bufiln,  J.,  at  page 
644,  further  said:  "We  are  convinced  that 
his  honor's  ruling  in  quashing  the  indictment 
is  correct,  in  view  of  the  fact  that  the  statute 
creates  the  offense,  affixes  the  penalty  and 
prescribes  the  mode  of  proceeding ;  the  men- 
tion of  the  particular  method  operating  to 
the  exclusion  of  every  other."  (Italics  ours.) 
In  Loftin's  Case,  19  N.  G.  31,  which  is  relied 
on  by  the  court  in  Snuggs'  Gase,  and  which 
states  the  same  rule,  Judge  Gaston,  who 
wrote  the  opinion,  cites  with  approval  Gas- 
tie's  Case,  Gro.  Jac  64,  1  Salk.  45,  and  Rex 
V.  Robinson,  2  Burr.  803,  which  we  have  al- 
ready mentioned  as  English  cases  sustaining 
the  rule.  The  case  of  State  v.  Snuggs  was 
expressly  approved  in  State  v.  Bloodworth, 
94  N.  G.  918,  and  by  the  strongest  implica- 
tion in  State  v.  Parker,  91  N.  G.  650,  and 
State  V.  Addington,  121  N.  G.  538,  27  S.  B. 
988.  There  is  no  sound  reason  for,  and,  not 
intending  to  use  too  harsh  a  term,  no  prac- 
tical sense  in,  the  distinction  between  a  stat- 
ute which  prohibits  an  act  to  be  done,  and 
then  in  the  same  section  denounces  the  pen- 
alty, and  one  in  which  the  penalty  is  impos- 
ed in  a  separate  section;  and  especially  can 
no  such  rule  be  applicable  to  the  statute  we 
are  now  construing,  as  the  legislative  intent 
is  unmistakably  expressed  that  for  disobedi- 
ence to  the  provision  of  section  1  the  carrier 
shall  pay  a  penalty  only  to  the  party  ag- 
grieved, and  the  agent  shall  be  liable  to  in- 
dictment for  a  misdemeanor,  and  counsel  for 
the  state,  on  the  argument,  answered  a  ques- 
tion from  the  court  In  such  a  way  as  clearly 
recognized  this  to  be  the  intention.  Being 
asked  why  the  Legislature  had  discriminated 
against  the  agent,  the  reply  was  (and  un- 
doubtedly the  correct  one),  it  was  supposed 
that  the  penalty  could  not  be  recovered  from 
the  agent,  while  it  could  be  from  the  carrier. 

But  it  is  suggested  that  the  defendant, 
while  not  liable  as  a  principal  for  doing  the 
act  itself,  is  liable  criminally  as  accessory  be- 
fore the. fact,  having  counseled,  aided,  and 


abetted  the  agent  in  the  sale  of  the  ticket, 
and,  as  all  accessories  in  misdemeanors  are 
regarded  as  principals,  the  defendant  tbereby 
became  a  principal  under  the  law.     This  is 
a  very  strange,  and  to  our  minds  a  very  Il- 
logical, argument,  and  a  palpable  non  sequi- 
tur.    The  judge,  wlio  presided  at  the  trial, 
evidently  did  not  take  this  view  of  the  case. 
for  he  charged  the  Jury  upon  no  such  theory. 
He  plainly  thought  that  the  sale  of  the  ticket 
by  the  agent  made  the  defendant,   his  em- 
ploy6,  liable  per  se ;  in  other  words,  that  the 
act  of  the  agent  was  the  act  of  the  principal 
under  the  first  section  of  the  act  and  the  doc^ 
trine  of  State  v.  Kittelle,  110  N.  G.  560,  15 
S.  E.  103,  15  L.  B.  A.  694,  28  Am.  St  Bep. 
69a    But  he  failed  inadvertently  to  take  into 
account  the  fact  that  in  the  case  cited  (if  it 
can  be  considered  as  stating  a  correct  mJe) 
there  was  no  special  provision  in  the  statute 
under  which  Kittelle  was  indicted  for  penaliz- 
ing the  employer,  as  there  is  in  the  act  of 
1907,  which  brings  this  ,case  directly  within 
the  decision  in  State  v.  Snuggs,  and  takes  it 
out  of  the  principle  decided  in  State  y.  Kit- 
telle.    In  the  latter  case  Kittelle  was  held 
liable  for  the  act  of  his  employ^  because  he 
held  the  license  to  sell  liquor,  and,  further, 
upon  the  principle,  applying  to  the  law  of 
contracts  and  civil  torts,  that  the  principal 
must  answer  for  the  acts  of  his  agent  (res- 
pondeat superior),  and  that  he  who  does  an 
act  through  the  medium  of  another  party  is 
in  law  considered  as  doing  it  himself  (qui 
facit  per  allum,  facit  per  se).    The  diflTerence 
between  that  case  and  this  one  is  manifest 
Besides,  the  defendant  here  is  a  corporation, 
and  can  act  only  by  its  agents.     It  has  no 
personality  or  individuality.     The  principal 
can  do  no  more  by  his  agent  than  if  be  were 
personally   present   and   acting.     The   very 
thing  the  agent  does,  whether  he  be  the  agent 
of  a  corporation  or  of  an  Individual,  marks 
the  extent  of  the  principal's  liability.    It  can- 
not go  beyond  the  limits  of  the  agenf  s  act. 
So  in  this  case,  when  the  agent  sold  the  ticket 
even  under  the  order  of  his  principal,  the  de- 
fendant, he  did  the  very  thing  and  the  only 
thing  prohibited  by  Acts  1907,  p.  250,  c.  216, 
for  which  he  and  his  principal  are  made  lia- 
ble by  the  act — he  to  an  indictment  for  a  mis- 
demeanor,  and  the  principal   to  a  penalty. 
How  could  the  defendant,  a  mere  legal  entity, 
commit  the  act  prohibited  by  the  statute,  ex- 
cept by  its  agent?    The  statute  itself,  by  its 
very  terms,  recognizes  this  fact — ^that  the  cor- 
poration can  act  only  by  its  agent,  and  there- 
fore that  the  act  of  its  agent  is  what  renders 
it  liable  for  the  penalty.     If  a  corporation 
can  act  only  through  Its  agent,  and  thereby 
becomes,  in  law,  completely  identified  with  its 
agent,  how  can  it  be  an  accessory  to  his  act? 
For  in  such  a  case  it  must  be  accessory  to  Its 
own  act,  which  is  a  legal  absurdity. 

It  appears  from  the  act  of  1907  that  a  pen- 
alty is  denounced  against  the  carrier,  and  the 
agent  is  made  criminally  liable  for  the  same 
offense,  namely,  disobedience  of  the  prohibi* 
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tion  in  section  1  against  charging  more  than 
2^  cents  per  mile.  The  Legislature,  by  an 
elementary  rule  of  statutory  construction,  is 
presumed  to  have  had  the  law  as  settled  by 
State  y.  Snuggs  in  mind  when  it  passed  the 
act  of  1907,  and  that  act  will  be  construed 
according  to  the  rule  as  therein  stated.  The 
Legislature  is  presumed  to  know  the  existing 
law  and  to  legislate  with  reference  to  it  The 
Case  of  Kittelle  and  cases  of  its  class  do  not 
apply*  as  no  special  punishment  was  provided 
for  the  principal  in  the  law  upon  which  they 
were  decided,  while  in  the  act  of  1907  there 
is  a  special  remedy  against  the  principal. 
The  doctrine  of  accessories  does  not  apply, 
as  we  have  shown,  and  the  corporation  would, 
even  under  that  doctrine,  commit  the  identical 
act  for  which  the  penalty  is  provided,  and, 
Desides,  no  one  can  be  an  accessory  to  his  own 
act,  as  already  explained.  The  legislative  in- 
tent is  so  clear  and  unmistakable  that  it 
would  seem  to  be  impossible  to  misunderstand 
what  is  so  plainly  expressed. 

Much  is  said  in  the  briefs  about  the  equity 
of  the  suit  in  the  federal  court  and  the  com- 
plainant's right  to  an  injunction.  We  would 
not  agree  with  the  learned  Judge  who  Issued 
the  interlocutory  injunction,  if  that  matter 
were  strictly  before  us  and  we  were  required 
to  pass  upon  it;  for  we  do  not  think  there 
was  a  sufficient  disclosure  of  the  facts,  which 
are  necessarily  within  the  knowledge  of  the 
complainant  in  that  suit  (the  defendant  in 
this  indictment),  to  entitle  It  to  the  favorable 
consideration  of  a  chancellor.  It  is  a  very 
serious  matter  to  suspend  the  operation  of 
a  public  statute  and  to  postpone  the  execution 
of  the  people's  will  at  the  instance  of  a  pri- 
vate suitor,  even  upon  the  allegation  that  his 
property  is  about  to  be  confiscated,  or  some 
other  constitutional  right  is  about  to  be  im- 
paired ;  and  it  should  not  be  done  except  up- 
on a  full  disclosure  of  all  the  facts  in  the 
complainant's  possession,  and  upon  the  clear- 
est showing  that  the  threatened  injury  will  at 
least  probably  result  ''It  is  a  cardinal  prin- 
ciple of  equity  jurisprudence  that  a  pre- 
liminary injunction  shall  not  Issue  in  a  doubt- 
ful case.  Unless  the  court  be  convinced  with 
reasonable  certainty  that  the  complainant 
must  succeed  at  the  final  hearing,  the  writ 
should  be  denied."  Hall  Signal  Co.  v.  Rail- 
way Signal  Co.,  153  Fed.  907,  82  a  C.  A.  653 ; 
City  Signal  Co.  v.  Railroad  Co.  (C.  C.)  75 
Fed.  1004.  It  has  been  held  by  at  least  one 
federal  court  when  considering  the  Identical 
question  presented  in  this  case,  that  it  would 
be  impossible  to  decide  whether  the  reduction 
of  a  rate  will  be  confiscatory  in  the  absence 
of  an  actual  test  of  the  same.  The  court  held 
that  whetheif  it  would  be  so  or  not  was  specu- 
lative and  mere  guesswork,  and  that  the  testi- 
mony of  an  ordinary  business  man,  expressing 
his  opinion,  or  even  of  railway  experts,  also 
giving  opinions  and  illustrating  them  by  the 
use  of  many  figures  based  upon  past  experi- 
ence, was  not  satisfactory,  and  did  not  relieve 
the  doubt  and  uncertain^  sufficiently  to  war- 


rant the  issuing  of  a  preliminary  injunction. 
Railway  Co.  v.  Hadley  (C.  C.)  155  Fed.  at 
page  225.  In  this  case  the  reports  of  the  de- 
fendant to  the  corporation  commission  do  not 
tend  to  diminish  the  uncertainty  as  to  what 
effect  the  lower  rate  will  have  upon  the  de- 
fendant's income,  but  rather  to  increase  it 
It  would  be  natural  to  supi)ose  that  a  lower 
rate  would  cause  increased  travel,  and,  while 
additioual  facilities  must  be  provided  for  it, 
the  relative  increase  of  the  cost  of  the  latter 
and  of  the  remuneration  from  the  natural  in- 
crease in  passenger  traffic  cannot  be  determin- 
ed with  any  degree  of  certainty  except  by  ac- 
tual trial.  We  have  carefully  examined  the 
opinion  of  the  federal  court  in  this  matter, 
and  have  not  been  convinced  thereby  that  we 
have  errom^usly  decided  any  of  the  questions 
growing  out  of  the  equity  suit 

We  refer  especially  to  Ebc  parte  Wood  (0. 
C.)  155  Fed.  190,  in  which  the  petitioner,  a 
ticket  agent  of  the  defendant,  who  applied  for 
the  writ  of  habeas  corpus,  was  granted  the 
writ  and  then  discharged  for  a  violation  of 
the  act  of  1907.  The  decision  is  based  upon 
the  ground  that  the  sale  of  tickets  was  "an 
act  done  in  pursuance  of  an  order,  process 
or  decree  of  a  court  of  the  United  States  or 
judge  thereof,"  under  Rev.  St  U.  S.  |  753 
[U.  S.  Comp.  St  1901,  p.  592].  This  is  giving 
a  very  broad  and  liberal  construction  to  that 
section.  Can  it  mean  that  the  criminal  laws 
of  a  state  shall  be  suspended  by  the  order  of 
a  single  federal  Judge,  even  if  they  conflict 
with  it?  We  cannot  give  our  assent  to  such 
a  construction,  and  we  are  quite  sure  that 
our  Chief  Justice  did  not  intend  to  sanction 
it  in  the  quotation  made  by  the  learned  cir- 
cuit judge  in  Ex  parte  Wood  from  State  v. 
Boone,  132  N.  C.  1108,  44  S.  E.  595.  He  was 
speaking  there  of  a  duty  enjoined  by  a  valid 
federal  law  not  being  punishable  by  the  state 
as  a  crime,  and  not  merely  of  one  imposed 
by  the  order  of  a  federal  judge.  But  it  is 
unnecessary  to  continue  this  comment  any 
further,  as  the  defendants  in  the  equity  suit 
must  avail  themselves  of  any  erroneous  rul- 
ing therein  by  exception  and  an  appeal  from 
the  decree  entered  in  that  suit  at  the  final 
hearing.  We  do  not  think,  upon  the  ques- 
tion of  the  jurisdiction  of  the  federal  court 
that  Manufacturing  Co.  v.  Los  Angeles,  189 
U.  S.  207,  23  Sup.  Ct  498,  47  L.  Ed.  778,  and 
Dobbins  v.  Los  Angeles,  195  U.  S.  241,  25 
Sup.  Ct  18,  49  L.  Ed.  169,  which  are  cited 
in  Ex  parte  Wood,  bear  any  analogy  to  the 
equity  suit  wherein  the  order  of  injunction 
was  issued,  under  which  Wood  is  alleged  to 
have  been  acting  when  he  sold  the  tickets. 
In  the  former  case  (189  U.  S.  207,  23  Sup.  Ot 
498,  47  L.  Ed.  778)  Justice  Brown  clearly 
distinguishes  the  two  classes  of  cases  from 
each  other.  The  state  in  this  proceeding  is 
enforcing  her  criminal  laws. 

It  must  not  be  understood,  by  what  we 
have  said,  that  we  are  criticising  the  decision 
of  the  federal  court,  but  merely  examining 
the  grounds  and  reasons  upon  which  it  rests, 
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with  a  view  of  determining  whether  it  should 
have  any  influence  upon  our  conclusion  in 
this  case.  We  always  discuss  respectfully 
the  decisions  of  other  courts,  however  much 
we  may  disagree  with  them,  and  it  is  our 
pleasure,  as  well  as  our  duty,  to  do  so,  for 
any  other  course  would  he  most  unseemly. 
The  question  here  is  not  whether  one  who  ad- 
vises or  commands  a  criminal  act  to  he  com- 
mitted is  himself  liable,  nor  whether  that 
admitted  principle  applies  to  corporations, 
for  it  clearly  does;  nor  Is  it  whether  a  rail- 
road company  Is  liable  civilly  for  any  dam- 
ages caused  by  the  unlawful  act  of  its  agent, 
which  he  has  been  required  by  the  company 
to  do,  or  which  it  has  afterwards  ratified. 
All  these  principles  are  elementary,  but  they 
have  no  application  to  the  facts  in  this  case, 
no  more  than  the  right  of  a  creditor  to  en- 
force the  payment  of  a  debt  legally  due  to 
him  by  his  debtor  could  have.  The  question, 
and  the  only  one,  is  whether  the  Legislature 
has  created  a  new  offense  and  prescribed  a 
specific  punishment  or  penalty  for  its  commis- 
sion, and,  if  so,  wliether  this  does  not  exclude 
the  common-law  remedy  by  indictment  We 
cannot  pervert  the  meaning  of  plain  words 
and  change  the  intent  of  the  Legislature  be- 
cause able  lawyers  may  have  been  members 
of  that  body.  If  that  be  so,  more  is  the  rea- 
son why  we  should  construe  the  statute  ac- 
cording to  its  clearly  expressed  meaning. 
What  the  executive  shall  do,  if  any  emer- 
gency has  arisen  requiring  him  to  act,  is  not 
a  question  in  this  case;  and  we  have,  and 
should  have,  no  suggestion  to  make  as  to  his 
duty  in  the  premises.  We  are  assured  that, 
in  the  independent  exercise  of  his  high  of- 
ficial functions,  he  will  act  wisely  and  well 
.and  for  the  best  interests  of  the  people. 

Since  this  opinion  was  prepared,  we  have 
found  that  the  Supreme  Court  of  the  United 
States  in  Yates  v.  Bank,  206  U.  S.  158,  27 
Sup.  Ot  638,  51  L.  Ed.  1002,  has  decided  the 
very  question  presented  in  this  case,  precisely 
as  we  have  in  regard  to  the  right  to  indict. 
It  says:  ''The  civil  liability  of  national  bank 
directors,  then,  in  respect  to  the  making  and 
publishing  of  the  ofllcial  reports  of  the  con- 
dition of  the  bank — ^a  duty  solely  enjoined 
by  the  statute — being  governed  by  the  nation- 
al bank  act,  it  is  self-evident  that  the  rule 
expressed  by  the  statute  is  exclusive,  because 
of  the  elementary  principle  that,  where  a 
statute  creates  a  duty  and  prescribes  a  penal- 
ty for  nonperformance,  the  rule  prescribed 
In  the  statute  Is  the  exclusive  test  of  liabil- 
ity*'—citing  Bank  v.  Bearing,  91  U.  S.  35,  23 
L.  Ed.  196.  So,  in  a  note  to  Leathers  v.  To- 
bacco Co.  (a  case  decided  by  this  court),  which 
is  reported  and  annotated  in  9  L.  B.  A.,  at 
page  349,  it  is  said  at  page  392:  ''If  a  stat- 
ute imposes  a  new  duty,  and  creates  a  new 
right,  and  at  the  same  time  provides  a  spe- 
cific remedy  to  punish  the  neglect  of  the  one 
and  to  secure  the  other,  that  remedy  is  ex- 
clusive, and  no  other  action  lies  for  an  in- 
fraction of  the  statute.     But  If  a  statute 


recognizing  an  old  right  Imposes  anotber  duty 
in  respect  of  Jt,  and  provides  a  method  of 
enforcing  it,  the  remedy  provided  in  the  stat- 
ute is  cumulative,  and  existing  rights  of  ac- 
tion are  unaffected  unless  expressly  taken 
away."  These  authorities  treat  the  principle 
as  elementary  and  undeniable. 

Upon  a  review  of  the  whole  case  our  opin- 
ion is  that  the  federal  court  had  no  jarlsdic- 
tlon  to  enjoin  the  finding  and  prosecution 
of  this  Indictment,  and  that  the  suit  in  that 
court  is  virtually  one  against  the  state  with- 
in the  meaning  and  intent  of  the  eleventh 
amendment  to  the  Constitution  of  the  United 
States.  But  it  is  dear  that,  as  no  criminal 
offense  is  alleged  in  the  indictment,  there  is 
nothing  for  us  to  do  but  to  arrest  the  Judg- 
ment. ^ 

Judgment  arrested. 

CLARK,  a  J.  (dissenting  from  the  con- 
clusion and  from  that  part  of  the  opinion 
upon  which  it  is  based).  Laws  1907,  p.  250, 
c  216,  provides: 

"Section  1.  No  tallroad  company  doing 
business  as  a  conunon  carrier  of  passengers 
in  the  state  of  North  Carolina,  except  as  here- 
inafter provided,  shall  charge,  demand  or  re- 
ceive for  transporting  any  passenger  and  his 
or  her  baggage,  not  exceeding  in  weight  200 
pounds,  from  any  station  on  its  railroad  in 
North  Carolina  to  any  other  station  on  its 
said  road  in  North  Carolina,  a  rate  in  excess 
of  2%  cents  per  mile,  and  for  transporting 
children  under  12  years  of  age,  one  half  of 
the  rate  above  described." 

"Sec.  4.  ♦  ♦  ♦  And  any  agent,  servant 
or  employee  of  any  railroad  company  violat- 
ing this  act  shall  be  guilty- of  a  misdemeanor, 
and  upon  conviction  shall  be  fined  or  impris- 
oned or  both  in  the  discretion  of  the  court** 

It  is  elementary  and  hitherto  uncontrovert- 
ed  law  that  any  one  who  commands  and  di- 
rects another  to  commit  a  misdemeanor  is 
himself  guilty  of  a  misdemeanor.  He  need 
not  be  actually  present  at  the  time,  hut,  if 
he  knowingly,  willfully,  and  unlawfully  com- 
mands and  directs  another  to  violate  the  law, 
he  himself  is  equally  guilty  with  that  other. 
A  printed  order  from  the  passenger  depart- 
ment of  the  defendant  company  was  put  in 
evidence  without  objection,  wherein  the 
agents  were  commanded,  instructed,  and  di- 
rected to  sell  tickets  at  the  old  rate,  disre- 
garding, and  in  open  violation  of,  the  law  of 
this  state,  above  set  forth.  This  order  the 
defendant  Green,  agent  of  the  defendant  rail- 
road, obeyed,  instead  of  the  statute.  This 
made  him  guilty  of  a  violation  of  law.  He 
was  found  guilty,  and  has  not  appealed.  It 
also  made  the  defendant  railroad  guilty,  be- 
cause it  commanded,  ordered,  and  directed 
the  said  agent  to  violate  the  law.  The  brief 
of  the  defendant  railroad  filed  in  this  case 
admits  that  it  issued  to  the  defendant  Green 
and  other  agents  the  order  to  sell  tickets  at 
a  rate  in  excess  of  that  allowed  by  above 
statute.    It  Is  now  universally  conceded  that 
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a  corporation  can  commit  a  crime  Just  as  an 
individual  can.  Tbere  have  been  too  many 
indlctmentB  againat  corporations  sustained  in 
this  court,  as  for  Issuing  free  passes,  run- 
ning trains  on  Sundays  and  a  hundred  other 
acts,  necessarily  done  through  its  agents,  for 
this  to  be  a  debatable  question.  It  has  al- 
ways been  law,  founded  upon  reason,  that 
he  who  aids  in  the  commission  of,  or  pro- 
cures another  to  commit,  crime,  is  also  guilty, 
and  this  is  as  true  when  a  corporation  pro- 
cures the  commission  of  a  crime  as  when  it 
is  an  individual  that  procures  it  to  be  done. 
If  the  act  is  a  misdemeanor,  both  are  guilty 
of  the  same  misdemeanor  and  can  be  indicted 
together. 

If  one  man  commands  another  to  strike  a 
third  person,  and  his  command  is  executed, 
and  physical  injury  results,  the  person  who 
gave  the  command  may  be  indicted  alone, 
or  jointly,  for  the  battery,  and  this  though 
the  first  party  may  be  liable  also  for  actual 
and  punitive  damages.  If  any  other  person 
or  corporation  than  the  defendant  railroad 
procured  or  induced  the  defendant  Green 
to  violate  this  law,  or  any  other  law,  it  will 
not  be  denied  that  such  person  or  corporation 
would  be  indictable  with  Green.  Upon  vbat 
principle  Is  it  that  this  railroad  is  exempt 
from  punishment  for  the  identical  act  which 
would  be  criminal  if  committed  by  any  other 
corporation  or  individual  in  the  state?  Our 
laws  are  not  thus  wont  to  discriminate.  The 
defendant  railroad  is  the  more  guilty,  and. 
not  guiltless,  because  It  had  more  and  greater 
powers  of  persuasion  to  cause  Its  agents  to 
violate  the  laws  of  their  state.  It  could  per- 
suade to  crime  because  it  could  coerce.  It 
had  Its  hand  upon  the  livelihood  of  its  agents. 
It  boldly  defied  the  act  of  the  Legislature  and 
commanded  its  agents  to  disregard  and  vio- 
late It  openly,  daily,  and  hourly.  Can  it  be 
heard  to  say  that  it  is  not  guilty  of  the  viola- 
tion of  law  which  It  has  commanded  and 
forced  Its  agents  to  commit?  Is  there  one 
law  for  the  defendant  railroad,  which  ex- 
empts It  from  liability,  when  It  compels  so 
many  men  to  commit  crime,  and  another 
which  subjects  those  very  men  to  liability 
for  the  act,  and  would  subject  any  one  else 
who  would  advise  or  procure  them  to  break 
the  law? 

It  is  inconceivable  that  the  Legislature  of 
this  state  should  make  such  an  exemption  in 
favor  of  the  defendant  company  from  the  set- 
tled law  of  the  ages  that  he  who  procures 
or  causes  another  to  commit  a  crime  is  him- 
self guilty.  If  the  Legislature  intended  to 
so  order,  it  would  surely  have  made  its  In- 
tention clear  and  beyond  dispute.  It  has 
not  written  a  line  into  this  law  to  Indicate 
such  Intention.  It  is  Inconceivable  that  the 
General  Assembly  of  North  Carolina  should 
wish  to  punish  the  agents  and  conductors, 
Its  own' citizens,  criminally  for  an  act  from 
which  they  would  receive  no  profit  and 
should  at  the  same  time  withdraw  from  any 
liablll^  to  the  criminal  law  the  great  and 


powerful  corporation  which  compels  them  to 
commit  the  crime,  and  which  receives  the  sole 
profits  therefrom-i-profits  which,  in  fact.  It  Is 
contending,  will  be  very  great  It  has  not  only 
always  been  human  law  that  he  who  causes 
another  to  commit  crime  is  equally  as  guilty 
as  he  who  does  the  act,  but  It  Is  the  divine 
decree  In  the  first  recorded  judgment.  3'he 
serpent  received  no  part  of  the  fruit  It  did 
not  compel  Eve  to  eat  But  because  It  sug- 
gested and  encouraged  the  violation  of  the 
law  It  received  the  heavier  sentence.  Here 
the  railroad  both  compelled  the  act  to  be  done 
and  received  all  the  profits  of  the  crime. 
Adam  did  not  procure  the  violation  of  the 
law,  but  only  received  part  of  the  fruit  Yet 
was  he  also  punished. 

It  is  true  that  the  rate  Is  established  In 
section  1,  and  Its  violation  Is  made  a  crimi- 
nal offense  In  section  4.  But  the  court  well 
says,  in  the  opinion  In  this  case:  "What  prac- 
tical difference  can  It  make  whether  the  penal 
provision  is  in  the  first  or  fourth  section  of 
the  act?  Does  not  the  latter  section  disthict- 
ly  refer  to  the  former,  the  same  as  If  it  had 
been  incorporated  with  It?"  And,  of  course, 
exactly  the  same  Is  true  of  the  criminal  pro- 
vision of  the  act  When  it  made  any  one 
Indictable  for  selling  a  ticket  at  a  rate  higher 
than  that  named  in  the  law,  the  statute  there- 
by made  indictable  any  one  who  should  pro- 
cure or  compel  such  person  to  sell  tickets 
at  the  forbidden  rates.  "Agents,  conductors, 
and  employes*'  are  named  only  because  they 
are  those  who  usually  sell  tickets,  but  the  use 
of  those  words  Is  not  an  Implied  exemption 
from  liability  of  those  who  procure  or  force 
the  persons  named  to  break  the  law,  and  the 
evidence  and  admission  here  is  that  the  de- 
fendant company  issued  Its  orders  to  the  de- 
fendant Green  and  its  other  agents  to  do  that 
very  thing,  and  to  sell  tickets  at  a  price  for- 
bidden by  law.  The  contention  that  tlie 
Legislature  has  exempted  the  defendant  com- 
pany from  that  liability  which  rests  now, 
and  has  always  rested,  upon  all  others  who 
aid  In  or  procure  others  to  break  the  law.  Is 
placed  upon  the  sole  ground  that  the  same 
chapter  (section  4)  gives  to  any  one  who  shall 
be  forced  to  buy  a  ticket  at  an  illegal  rate 
a  dvil  action  for  a  specified  sum.  But  that 
Is  only  an  additional  remedy  to  aid  In  the 
enforcement  of  the  law. 

These  are  opinions  that  are  exactly  In 
point  In  Moore  v.  State,  17  Tenn.  353,  It  Is 
held:  "If  an  act  creates  an  offense,  and 
In  a  different  clause  gives  an  action  for  a 
penalty.  It  shall  be  considered  as  an  accumu- 
lative remedy,  and  an  indictment  will  lie  for 
a  misdemeanor  upon  the  prohibiting  clause." 
Exactly  the  same  ruling  Is  made  In  Phlillps 
V.  State,  19  Tex.  159,  dtlng  as  authority 
Whart  Or.  Law  (3d  Ed.)  80;  2  Hale  P.  O. 
171;  1  Burr.  545;  1  Arch.  PI.  1,  2;  King  v. 
Harris,  4  Term  R.  205.  In.  School  Directors 
V.  AshevlUe,  137  N.  O.  610,  50  S.  B.  281,  Con- 
nor,  J.,  says :  "A  party  violating  a  town  or- 
dinance may  be  prosecuted  by  the  state  for  the 
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misdemeanor  and  sued  by  the  town  for  the 
penalty"— citing  State  v.  Taylor,  133  N.  C 
755,  46  S.  E.  5.  In  a  more  recent  case — State 
V.  Holloman,  139  N.  C.  642,  648,  52  S.  E.  408, 
410  (Fall  term,  1905) — a  unanimous  court 
held:  •*The  state  prosecutes  for  the  misde- 
meanor, and  the  board  of  supervisors  can  sue 
for  the  penalty."  It  Is  not  Incompatible 
In  any  way  with  the  state's  enforcement  of 
the  law  by  Its  own  process  In  the  criminal 
courts.  It  is  not  unusual,  Indeed  it  is  very 
frequently  the  case,  that  there  is  both  a 
civil  remedy  and  a  criminal  one.  Indeed,  Re- 
vlsal  1905,  I  853,  expressly  provides:  "Where 
the  violation  of  a  right  admits  of  both  a  civil 
and  a  criminal  remedy,  the  right  to  prose- 
cute the  one  is  not  merged  in  the  other." 
This  recognizes  that  both  remedies  may  co- 
e^st,  and  that  one  does  not  exclude  the  other. 
The  state  might,  coexistent  with  Its  criminal 
process,  have  given  to  its  own  officers  the 
right  to  sue  for  a  civil  penalty.  But  the 
Legislature  simply  thought  it  better  policy 
to  give  the  penalty  to  the  citizen,  reserving 
to  itself  Its  criminal  process  to  enforce  ob- 
servance of  its  law.  It  could  not  have 
thought  that  by  giving  the  citizen  a  civil 
remedy  it  was  abdicating  its  power,  a  power  It 
has  in  regard  to  every  one,  to  enforce  the  ob- 
servance of  its  laws  by  its  criminal  courts. 
It  did  not  intend  thereby  to  give  the  chief 
and  real  law  breaker  an  "indemnity  bath," 
Had  such  an  unprecedented  thin^  been  in- 
tended. It  was  without  conceivable  motive 
and  would  have  been  clearly  expressed. 

But  it  is  said  that  State  v.  Snuggs,  85  N.  0. 
541,  has  had  that  effect,  and  therefore  that 
the  Legislature  did  so  exempt  the  defendant 
company,  even  if  "unbeknownst"  to  itself. 
If  State  ▼.  Snuggs  can  have  that  construc- 
tion, then  it  should  follow  the  fate  of  Hoke 
V.  Henderson,  14  N.  O.  12,  Barksdale  v.  Com- 
missioners, 93  N.  O.  472,  and  hundreds  of 
other  cases  in  which  this  court  has  held  that 
preceding  decisions  were  not  rendered  by  in- 
fallible Judges.  But  in  my  humble  Judgment 
State  V.  Snuggs  has  not  the  remotest  appli- 
cation to  this  case.  In  that  case  the  Legis- 
lature forbade  the  issuing  of  a  marriage  li- 
cense without  proper  inquiry  and  gave  a 
civil  action  for  $200  for  issuing  a  license 
without  such  inquiry.  The  statute  did  not 
make  it  a  misdemeanor,  and  the  court  simply 
so  held.  It  did  not  hold,  and  could  not  have 
held,  that  if  a  criminal  proceeding  had  been 
added  it  would  have  been  void  because  the 
civil  remedy  had  been  given  to  the  citizen. 
In  every  case,  without  exception,  cited  to 
sustain  Snuggs'  Case,  there  was  (unlike  this 
case)  no  provision  making  the  act  indictable. 
In  Yates  v.  Bank,  206  U.  S.  158,  27  Sup.  Ot 
638,  51  L.  Ed.  1002,  the  question  is  not  rais- 
ed whether  the  directors  are  Indictable,  but 
it  is  held  they  are  not  civilly  liable  for  negli- 
gent conduct  when  the  statute  makes  them 
liable  only  for  known  violation  of  the  act 
In  this  ease  the  civil  remedy  is  given  to  the 
citizen,  and  also  the  selling  the  ticket  Is  ex- 


pressly made  «  misdemeanor  In  the  agent 
The  two  remedies  coexist  When  the  agent 
or  conductor  sells  the  ticket,  or  collects  fare^ 
in  excess  of  the  legal  rate,  then,  by  immemo- 
rial and  hitherto  uncontroverted  law,  any  pep- 
son  or  corporation  who  procures  the  agent  or 
conductor  to  do  the  illegal  act,  or  knowingly 
receives  the  fruits  of  it  and  orders  its  repeti- 
tion, is  equally  indictable. 

Most  certainly  the  Legislature  did  not  In- 
tend, and  the  words  of  this  statute  cannot  be 
construed  to  Intend,  that  the  enforcement  of 
the  law  against  this  great  and  powerful  cor- 
poration should  be  left  to  the  chance  and  hap- 
hazard of  a  civil  action  by  citizens  for  a  penal- 
ty, when  It  is  well  known  that  with  unlimited 
resources  the  defendant  company  would  make 
each  case  cost  the  venturesome  plaintiff  more 
in  lawyer's  fees,  witness'  tickets,  delay,  vex- 
ation, and  expense  than  the  recovery  would 
amount  to.  The  state  did  not  intend  to  re- 
serve to  Itself  the  enforcement  olthe  law  on- 
ly against  the  agents  and  conductors,  who 
have  no  money  to  spend  in  lawsuits,  while 
shoving  off  on  casual  or  possible  plaintiffs 
the  sole  enforcement  of  the  law  against  the 
great  and  wealthy  corporation  itself.  The 
state  of  North  Carolina  has  never  yet  thus 
shirked  a  contest,  nor  placed  the  burden  and 
brunt  of  the  execution  of  its  laws  upon  indi- 
vidual patriotism.  The  remedy  by  civil  ac- 
tion given  to  the  citizen  makes  the  company 
liable  for  what  the  agent  has  done,  whether 
the  company  ordered  It  done  or  not  This  is 
a  principle  of  civil  liability.  But  the  company 
is  not  indictable  for  what  the  agent  did  (on 
which  alone  the  civil  action  Is  based),  but  on 
what  it  did  Itself,  on  the  principle,  old  as  the 
Garden  of  Eden,  that  he  who  aids  or  Influen- 
ces another  to  commit  crime  is  himself  guilty 
of  the  crime.  In  State  v.  Snuggs  there  was 
no  misdemeanor.  Here  there  is,  and  the  de-' 
fendant  company  is  the  promoter  and  sole 
cause  of  its  commission.  As  was  well  said 
by  Walker,  J.,  In  State  v.  Hicks,  143  N.  0. 
693,  57  S.  E.  443,  though  this  law  Is  "of  a 
penal  nature  and  to  be  construed  strictly, 
yet  it  must  at  the  same  time  receive  a  rea- 
sonable interpretation  so  as  to  discover  the 
real  intention  of  the  Legislature  and  to  exe- 
cute Its  will."  Every  one  knows  that  the  in- 
tention of  the  Legislature  "was  to  use  the 
full  power  of  the  law  to  make  the  defendant 
company  obey  the  law,  and  there  Is  no  Ihie 
in  the  statute  indicating  an  intention  to  re- 
peal, in  favor  of  the  railroad  companies, 
the  world-old  principle  received  and  held 
semper  ubique  et  ab  omnibus,  always  and 
everywhere,  that  he  who  procures  the  com- 
mission of  a  crime  is  himself  guilty.  This 
would  be  to  exempt  the  real  criminal  and 
punish  those  It  forced  to  its  work. 

It  would  have  been  surplusage  for  the 
General  Assembly  to  have  provided  in  the 
act  that  any  person  commanding  an  agent  of 
a  railway  company  to  sell  a  ticket  at  a  rate 
In  excess  of  that  allowed  by  law  shall  be 
guilty  of  a  misdemeanor.    This  has  always 
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and  eyerTwhere  been  law.  If  this  is  true  as 
to  a  natural  person,  it  Is  equally  so  as  to  any 
corporation,  especially  one  baying  power  to 
compel  the  Illegal  act  and  actually  receiylng 
the  money  derlyed  therefrom.  There  were 
many  excellent  lawyers  in  the  General  As- 
sembly, and  eyery  one  of  them  knew  that  if 
the  persons  named — ^agents,  conductors,  and 
employ^,  who  usually  sell  tickets  and  col- 
lect fares— were  made  indictable,  that  the 
company  Itself,  or  any  one  else,  who  could  be 
shown  to  haye  procured  or  aided  in  the  ac^ 
would  be  equally  liable.  If,  therefore,  there 
had  been  any  intention,  for  any  inconcelTable 
reason,  to  exempt  from  criminal  liability  this 
great  corporation  while  making  its  agents 
liable,  the  Legislature  would  haye  clearly  so 
said.  It  is  true  a  corporation  acts  only 
through  its  agents,  but  when  the  corporation, 
acting  as  such,  directs  those  agents  to  yiolate 
the  law,  it  is  crimhially  liable  like  a  natural 
person,  not  for  the  act  of  the  agent,  but  for 
its  own  act  in  aiding  and  procuring  the  yio- 
'  lation.  Indeed,  the  opinion  of  the  court  in 
this  case  says  that  the  principle  that  he  who 
aids  or  procures  another  to  commit  a  crime 
is  himself  guilty  ''clearly  applies  to  corpora- 
tions." The  corporation  has  an  entity  and  yo* 
lition  of  its  own.  It  speaks  and  acts,  orders, 
and  directs  through  its  officers.  In  the  case 
of  Stewart  y.  Lumber  Ck>.  (recently  filed) 
59  S.  B.  645,  Bome  of  the  court  contended 
in  their  opinions  that  the  corporation  was 
not  responsible  for  the  willful  and  wan- 
ton act  of  its  agent  in  blowing  the  whistle, 
unless  the  corporation  directed  the  agent  ta 
do  it  or  ratified  his  act  It  could  only  so 
direct  an  agent  through  one  of  its  officers. 
Here  it  is  admitted  and  proyen  that  the  cor- 
poration did  direct  and  command  its  agents 
to  do  this  act  The  statute  makes  that  act 
a  misdemeanor.  As  this  is  a  motion  in  ar- 
rest of  Judgment,  the  only  question  is:  Can 
this  corporation  be  indicted  for  procuring  its 
codefendant,  Green,  to  commit  the  act  which 
the  corporation  further  ratified  by  putting 
the  money  thus  illegally  collected  into  its 
treasury? 

The  defendant  company  could  not  deny,  if 
it  would,  that  it  was  the  corporation  itself 
which  procured  and  ordered  Green  to  yiolate 
the  law,  for  it  has  pleaded  in  this  case,  and 
set  up  as  an  exhibit,  a  copy  of  the  proceeding 
brought  by  the  corporation  in  its  own  name  in 
the  federal  court,  in  which  it  ayerred  that  it 
was  causing  its  agents  to  sell  tickets  aboye 
the  rate  allowed  by  the  statute,  and  asking  an 
injunction  against  interference  with  it  in  so 
doing.  I  concur  cordially  with  the  court,  for 
the  reasons  it  so  well  giyes,  that  the  act  of 
the  federal  court  in  enjoining  the  dyil  reme- 
dy given  by  the  act,  and  also  in  withdrawing 
by  habeas  corpus  the  agents  of  the  defendant 
company  from  the  criminal  process  of  the 
state  .courts,  Is  unwarranted  and  contrary  to 
the  decisions  of  the  United  States  Supreme 
Oourt    But  this  can  avail  naught,  and  is 


merely  obiter  dicta.  The  sole  remedy  left  the 
state  is  by  the  enforcement  of  its  criminal 
process  against  the  defendant  company,  which 
daily  and  hourly  and  defiantly  violated  the 
state  statute  till  stopped  by  this  proceeding, 
though  rio  court  has  yet  held  the  act  void  or 
unconstitutional.  It  was  only  by  this  enforce- 
ment of  the  criminal  law,  which  the  federal 
court  could  not  enjoin,  and  against  a  corpora- 
tion for  whose  intangible  body  the  federal 
Judge  could  not  issue  his  habeas  corpus,  that 
the  executive  of  this  state  was  able  to  put  the 
statute  in  force.  It  is  due  to  this  alone  that 
for  three  months  our  citizens  have  been  able 
to  use  the  passenger  trains  without  being 
compelled  to  pay  illegal  fares.  There  is  a 
great  contest  going  on,  not  only  here,  but  else- 
where, whether  the  people  are  powerful 
enough  to  enforce  their  laws  against  these 
gieat  artificial  creatures  of  their  own  stat- 
utes. Till  of  late  years  they  have  been  pow- 
erful enough  to  prevent  legislation  not  to 
their  liking.  Now  that  such  statutes  are  be- 
ing passed  In  response  to  a  public  demand 
which  can  no  longer  be  disregarded,  efforts 
are  made  in  the  courts  by  resort  to  injunctive 
proceedings,  to  restrain,  prevent,  or  nullify 
the  action  of  legislative  bodies.  The  Legis- 
lature of  North  Carolina  well  knew  from  the 
experience  of  other  states  that  this  would  be 
attempted  here.  Hence,  to  secure  enforce- 
ment of  the  law,  it  gave  both  the  civil  remedy 
for  penalties  to  the  ticket  buyer,  if  compelled 
to  pay  an  excessive  and  illegal  fare,  and  made 
the  selling  a  misdemeanor  which  must  be  en- 
forced in  our  own  courts  and  cannot  be  en- 
Joined,  as  is  well  shown  by  the  opinion  of  the 
court  in  this  case.  The  Legislature  neglected 
no  means  to  cause  our  laws  to  be  respected 
and  obeyed. 

The  remedy  by  indictment  of  the  defendant 
company  not  only  cannot  be  enjoined  by  an- 
other jurisdiction  (even  illegally),  nor  can  the 
defendant  company  be  spirited  away  by  ha- 
beas corpus,  as  has  been  done  with  individual 
agents;  but  there  is  the  further  consideration 
that  the  facts  set  up  to  defeat  the  operation  of 
the  law  must  be  found  in  the  constitutional 
mode  by  a  Jury  of  12  men,  and  are  not  to  be 
found  by  a  judge,  or  his  clerk,  as  In  the  In- 
junction or  habeas  corpus  proceedings  which 
have  been  resorted  to.  Besides,  in  the  trial 
before  a  Jury,  matters  beyond  a  very  limited 
time  will  not  be  shut  out  from  a  fair  and  full 
investigation. 

It  is  scarcely  possible  that  the  state  will 
submit  to  be  controlled  by  injunction  proceed- 
ings against  the  enforcement  of  its  laws.  If 
this  court  concludes  that  the  act  is  defective, 
a  special  session  of  the  General  Assembly  can, 
of  course,  be  called,  which  can  still  more 
clearly  express  the  determination  of  the  free- 
men of  North  Oarolina  that  the  law  shall  ap- 
ply to  all  alike,  and  that  this  corporation  is 
not  exempt  from  its  power.  It  is  a  matter  of 
regret  that  this  great  expense  shall  be  thrown 
on  the  taxpayers,  and  the  defendant  company 
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exempted  from  liability  to  a  fine  wblcli  was 
Justly  Imposed  for  Its  open,  continued,  and 
oontemptnonfl  disregard  of  a  statute  which 
no  court  has  yet  held  void  or  unconstltutlonaL 

BROWN,  J.  (concurring).  I  would  be  con- 
tent to  simply  concur  In  the  very  able  and 
exhaustive  opinion  prepared  for  the  court 
by  Mr.  Justice  WALKER^  without  any  ex- 
pression of  my  own,  but  for  a  suggestion 
made  in  the  dissenting  opinion  that  our  de- 
cision probably  necessitates  the  calling  of  a 
special  session  of  the  General  Assembly,  and 
the  regret  therein  expressed  that  so  heavy 
an  expense  should  be  Incurred  by  the  tax- 
payers. 

In  view  of  what  this  court  has  decided  In 
this  case,  it  is  hard  to  believe  that  any  one 
should  seriously  entertain  the  idea  that  a 
special  session  of  the  General  Assembly  is  ei- 
ther necessary  or  advisable  as  a  result  of  its 
decision.  We  have  held:  (1)  That  the  fed- 
eral courts  have  no  power  whatever  to  in- 
terfere In  this  matter  with  the  enforcement 
of  our  statute.  (2)  That  every  agent  of  the 
defendant,  from  the  president  down,  wlio 
sells  a  ticket  or  directs  the  sale  of  one  above 
the  statutory  rate  may  be  indicted,  fined,  and 
imprisoned.  (3)  That  for  each  ticket  so  sold 
the  corporation  itself,  as  a  distinct,  inanimate 
entity  separate  and  apart  from  Its  agents  who 
control  it,  may  be  mulcted  to  the  extent  of 
$500.  With  the  proper  enforcement  of  this 
statute,  as  expounded  by  us,  no  railway 
company  could  survive  a  week's  violation  of 
It  The  railway  officials  know  this,  and  for 
that  reason  It  is  universally  understood  that 
they  have  entered  into  an  agreement  to  keep 
in  force  the  statutory  charge  until  the  rate 
litigation  pending  in  the  federal  court,  and 
referred  to  in  our  opinion,  shall  have  been 
finally  determined  by  the  Supreme  Ck>urt  of 
the  United  States.  That  the  railroad  compan- 
ies will  continue  to  obey  the  law  until  then, 
and  notwithstanding  our  decision,  no  reason- 
able man  can  scarcely  doubt.  But  considera- 
tions of  that  kind  ought  not  to  control  our  de- 
cision when  we  are  firmly  convinced  of  Its 
Inherent  soundness.  We  have  based  our  deci- 
sion upon  that  part  of  section  4  of  the  statute 
which  does  not  appear  in  the  dissenting  opin- 
ion, but  does  appear  in  the  opinion  of  the 
court,  and  is  in  these  words:  '^hat  any 
railroad  company  violating  any  provision  of 
this  act  shall  be  liable  to  a  penalty  of  five 
hundred  dollars  for  each  violation,"  to  be 
recovered  by  the  party  aggrieved.  We  find 
that  the  following  principle  of  statutory  con- 


struction is  imbedded  In  our  law  and  has  be^i 
acted  upon  from  time  immemorial:  That 
where  a  statute  creates  a  new  oflTense  (an  act 
which  was  not  an  offense  before),  and  imposes 
a  money  penalty  for  its  violation,  and  pro* 
Tides  how  that  penalty  shall  be  recovered,  the 
offender  shall  be  punished  by  that  method  on- 
ly, and  the  remedy  by  Indictment  is  forbid- 
den. The  application  of  that  established 
principle  of  statutory  construction  to  this 
case,  necessarily  destroys  this  indictment 
Any  lawyer  or  layman  who  reads  the  opinion 
of  Mr.  Justice  WALKER  will  see  that  he  has 
traced  the  establishment  of  this  principle 
down  through  the  centuries  from  the  earliest 
days  of  the  common  law  to  recent  decisions 
of  this  court  and  fortified  it  by  an  unbroken 
and  overwhelming  line  of  Judicial  precedents 
and  the  opinions  of  the  most  eminent  text- 
writers,  none  of  which  is  controverted  or  de* 
nied.  It  is  suggested,  however,  that  we 
should  overrule  our  decisions  if  they  stand  in 
the  way  of  sustaining  the  indictment  against, 
this  corporation.  There  are  some  decisions 
which  have  been  overruled  because  experioice 
has  shown  their  inutility.  But  the  authorities 
relied  on  by  us  establish  a  great  and  benefi- 
cent principle  of  human  rights,  applicable  to 
individuals  as  well  as  to  corporations,  and 
that  is  that  no  one  shall  receive  double  pun- 
ishment, and  never  unless  the  power  to  Inflict 
it  and  the  intent  to  Impose  it  Is  perfectly  dear. 
It  is  plainly  manifest  that  the  General  As- 
sembly did  not  intend  that  double  punishment 
should  be  inflicted  in  this  case.  No  penalty 
is  imposed  on  the  agents,  who  control  and 
act  for  the  railway  corporation.  They  are 
indictable  for  a  simple  misdemeanor,  as  they 
are  responsible  human  beings  who  control 
and  act  for  the  corporation  and  may  be  pun- 
ished. But  inasmuch  as  the  corporation  it* 
self  is  an  inanimate  thing  and  cannot  be  pun- 
ished by  imprisonment,  the  General  Assembly 
wisely  determined  it  should  be  punished  by 
money  penalties,  and  that,  instead  of  the  pen- 
alties going  to  the  state,  they  should  go  to 
the  traveling  public,  who  suffer  by  a  violation 
of  the  law.  We  have  decided  this  case  upon 
a  construction  of  our  statute,  and  that  we 
have  decided  it  according  to  the  established 
law  of  the  land  I  have  no  doubt  will  be  the 
conclusion  of  the  fair-minded  and  unpreju- 
diced lawyers  and  laymen  who  may  read  these 
opinions.  ''It  Is  the  function  of  a  judge,"  says 
my  Lord  Ck>ke,  "not  to  make,  but  to  declare, 
the  law  according  to  the  golden  metewand  of 
the  law,  and  not  by  the  crooked  cord  of  dis- 
cretion.*^ 


Goj! 


SMITH  T.  HIGHTOWER. 
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SMITH  et  al.  t.  HIGHTOWER.    (No.  558.) 

(Court  of  Appeals  of  Georgia.    Dec.  9,  1907.) 

Biixs  AKD  NoTXS  — Action  on  Note  — Evi- 
dence. 

No  error  of  law  was  committed,  and  the 

▼erdict  was  warranted  by  the  evidence. 
(SyUabos  by  the  Coart.) 

Error  from  City  Ck>urt  of  La  Grange; 
Frank  Harwell,  Judge. 

Action  by  M.  H.  Hightower  against  C. 
W.  Smith  and  others.  Judgment  for  plain- 
tiff, and  defendants  Alice  and  Mattle  Smith 
bring  error.    Affirmed. 

D.  J.  Gaffney  and  Hatton  Lovejoy,  for 
plaintiffs  in  error.  Isaac  Jackson,  EL  T. 
Moon,  and  A.  H.  Thompson,  for  defendant  in 
error. 

HILL,  G.  J.  Hightower  brought  suit  in 
the  dty  court  of  La  Grange  against  G.  W. 
Smith,  S.  A.  Smith,  Alice  Smith,  and  Mattie 
Smith  on  a  note  secured  by  a  mortgage. 
The  amount  on  the  face  of  the  note  was 
$450.48.  There  were  certain  credits  on  the 
back  of  the  note,  and  the  amount  sued  for 
was  for  the  balance  after  deducting  these 
credits.  The  plaintiff,  by  an  amendment  to 
hia  petition,  asked,  in  addition  to  the  gen- 
eral judgment  against  the  defendants,  a 
special  judgment,  setting  up  his  lien  against 
the  mortgaged  property.  No  defense  was 
filed  by  C.  W.  Smith  and  S..A.  Smith.  Alice 
and  Mattie  Smith  answered  that  the  note 
was  without  consideration  as  to  them,  but 
was  for  supplies  furnished  by  the  plaintiff 
to  the  defMidants  C.  W.  Smith  and  S.  A. 
Smith  to  make  a  crop  for  the  years  1900  and 
1901,  and  that  they  were  persuaded  and 
overreached  by  their  father  and  brother 
and  induced  to  sign  the  note  with  them, 
which  they  did  under  protest,  and  that  they 
had  never  received  any  benefit  whatever 
from  the  note.  The  jury  found  a  verdict 
against  all  of  the  defendants,  in  the  follow- 
ing language:  "We.  the  jury,  find  for  plain- 
tiff $450.48,  with  Interest  of  $106.34,  less  the 
credits  made  on  the  note,  with  cost  of  suit 
against  the  defendants  below,  C.  W.  Smith, 
8.  A.  Smith,  Alice  Smith,  and  Mattie  Smith, 
and  the  lien  on  the  land  as  mentioned  in 
the  mortgage  deed."  Upon  this  verdict,  the 
court  entered  a  judgment  in  favor  of  the 
pfaintiff  and  against  all  the  defendants  for 
the  sum  of  $282.23  principal,  and  $106.34 
interest,  to  date  of  judgment,  with  interest 
thereafter,  with  8  per  cent,  on  the  principal 
amount,  and  that  the  judgment  be  made  a 
special  lien  upon  certain  real  estate,  describ- 
ing it  Alice  and  Mattie  Smith  excepted  to 
the  judgment,  because  it  did  not  follow  the 
verdict,  and  because  it  was  unauthorized  by 
the  verdict  and  the  pleadings  in  the  case. 
These  exceptions  were  overruled;  and  to 
this  rulings  exceptions  pendente  lite  were 
filed.  These  defendants  also  made  a  motion 
for  a  new  trial  on  the  three  general  grounds 
and  on  the  following  special  grounds  set  out 
59  S.E.-^ 


in  their  amended  motion:  (1)  Because  the 
court  erred  in  admitting  the  note  sued  on, 
because  it  was  a  copy  and  was  admitted 
without  sufficient  accounting  for  the  orig- 
inal. (2)  That  the  court  erred  in  not  charg- 
ing, as  requested  in  writing,  "that.  In  order 
to  bind  the  defendants  Mattie  and  Alice 
Smith,  the  consideration  on  which  the  plain- 
tiff seeks  to  so  bind  them,  it  must  appear 
that  the  consideration  was  brought  to  their 
attention,  and  that  they  had  knowledge  of  the 
consideration  to  C.  W.  Smith."  The  court. 
Instead  of  so  charging,  charged  as  follows: 
"If  the  consideration  for  the  signing  of  this 
note  by  defendants  Mattie  and  Alice  Smith 
was  an  extension  of  time  given  to  C.  W. 
Smith,  this  would  be  sufficient  consideration 
to  bind  Mattie  and  Alice  Smith,  and,  if  the 
defendants  Mattie  and  Alice  Smith  signed 
this  note  knowing  this  consideration,  they 
would  be  bound  thereby."  (3)  Because  the 
verdict  is  void  for  uncertainty,  and  is  not 
warranted  by  the  pleadinga  The  credits  to 
be  deducted  are  not  stated  in  the  verdict, 
nor  does  the  verdict  show  to  what  or  in 
what  way  or  on  what  the  credit  is  to  be  ap- 
plied. The  verdict  does  not  show  the  cred- 
its which  are  Intended  to  be  made,  and  does 
not  show  whether  they  are  to  be  applied  to 
the  sum  of  $450.48  or  to  the  Interest  of 
$106.34. 

1.  We  do  not  think  the  plea  constituted  any 
defense.  It  could  only  be  considered  as  a 
plea  setting  up  that  the  two  defendants  were 
sureties  or  accommodation  indorsers  on  the 
note  sued ;  and,  if  only  sureties  or  accommo- 
dation Indorsers,  the  consideration  to  their 
principals  was  sufficient  to  bind  them.  Be- 
sides, the  note  was  under  seal;  and  this  im- 
ported a  consideration  as  to  both  makers  and 
indorsers  or  sureties.  Civ.  Code  1895,  |  3656 ; 
Slvell  V.  Hogan,  119  Ga.  167,  46  S.  E.  G7.  Of 
course,  the  averment  in  the  plea  that  they 
were  persuaded  and  overreached  by  their  fa- 
ther and  brother  and  induced  to  sign  said 
notes  could  not  affect  the  rights  of  the  payee 
unless  he  was  a  party  to  such  conduct;  and 
no  such  allegation  is  made. 

2.  The  written  request  to  charge  does  not 
ccMitain  a  correct  principle  of  law,  and,  in  any 
event,  the  charge  requested  was  substantially 
given  by  the  court,  and  was  entirely  favorable 
to  the  defendants. 

8.  As  to  the  introduction  of  the  copy  of  the 
note,  the  trial  Judge  states,  in  a  note  verify- 
ing this  ground  of  the  motion,  that  the  copy 
had  been  established  by  the  court  in  lieu  of 
the  lost  original  before  it  was  introduced. 
Besides  it  is  largely  within  the  discretion  of 
the  trial  court  to  decide  when  a  sufficient 
foundation  has  been  laid  for  the  introduction 
of  the  contents  or  secondary  evidence  of  lost 
papers;  and,  unless  such  discretion  has  been 
manifestly  abused,  a  reviewing  court  will  not 
Interfere.  In  this  case  both  the  defendants 
had  admitted  that  the  copy  of  the  note  at- 
tached as  an  exhibit  to  the  petition  was  a 
correct  copy  of  the  original  note  signed  by 
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tliem,  and  this  admiesion  would  have  been 
sufficient  to  let  in  the  copy  as  evidence,  with- 
out any  other  proof. 

4.  The  verdict  was  not  void  for  uncertainty. 
**yerdict8  are  to  have  a  reasonable  intend- 
ment and  are  to  receive  a  reasonable  construc- 
tion, and  are  not  to  be  avoided  unless  from 
necessity."  Civ.  Code  1895,  |  5332.  The  ver- 
dict was  for  the  amount  on  the  face  of  the 
note,  and  for  interest  to  the  date  of  the  ver- 
dict, less  the  credits  on  the  note.  An  inspec- 
tion of  these  credits  showed  the  amount  to  be 
deducted,  leaving  the  verdict  as  the  net  bal- 
ance. If  the  verdict  was  not  certain,  it  could 
easily  have  been  made  certain,  and  was,  In 
fact,  made  certain,  by  an  inspection  of  the 
pleadings.  The  familiar  maxim,  "Id  certum 
est  quod  certum  reddi  potest,"  applies.  In 
entering  the  judgment  these  credits  were  de- 
ducted from  the  principal  of  the  note;  and 
the  balance  of  the  principal,  after  deducting 
the  credits  with  interest  to  the  date  of  the 
Judgment,  constituted  the  amount  for  which 
the  judgment  was  rendered.  A  calculation 
of  the  amount  due  on  the  note  will  show  that 
t^e  foregoing  judgment  was  for  scnnewhat  less 
than  the  sum  due  the  plaintiff,  and  conse- 
quently the  defendants  could  not  have  been 
hurt  by  the  verdict  Indeed,  there  ^as  no  is- 
sue as  to  the  amount  of  the  note, or  as  to  the 
credits. 

We  do  not  think  there  Is  any  merit  in  the 
exceptions  to  the  judgment  on  the  ground  that 
it  did  not  follow  the  verdict,  and  was  not  au- 
thorized by  the  verdict  and  the  pleadings. 
We  think  the  verdict  was  demanded  by  the 
evidence,  and  the  judgment  rendered  waB  In 
all  respects  valid. 

Judgment  affirmed.  , 


(S  Oa.  App.  204) 

STKES  V.  SUTTON.    (No.  601.) 
(Court  of  Appeals  of  Georgia.    Dec.  9,  1907.) 

APPEAIi—REVIEW— CONFLICTINO  EVIDENCE. 

The  disconnected  instructions  taken  from 
the  charge,  when  considered  with  the  charge  as 
A  whole,  contain  no  material  error.  The  evi- 
dence was  in  conflict,  and  we  cannot  say  the 
trial  judge  abused  his  discretion  in  refusinjg:  a 
new  trial. 

[Ed.  Note.— For  cases  in  point,  see  CJent.  Dig. 
vol.  3,  Appeal  and  Error,  §{  3935-3937.] 

(Syllabus  by  the  Ck>urt.) 

Error  from  City  Court  of  Sylvester;  Frank 
Park,  Judge. 

Action  by  R.  L.  Sutton  against  Arthur 
Sykes.  Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

Payton  &  Hay,  for  plaintiff  in  error.  Perry 
ft  Williamson,  for  defendant  in  error. 

HILL,  C  J.  Sutton  sued  Sykes  for  |75 
"boot"  in  a  horse  swap.  Sykes  made  two  de- 
fenses: (1)  That  the  trade  was  not  to  be  con- 
summated until  he  had  tried  Sutton's  horse 
and  was  satisfied,  and  that  he  had  tried  the 


horse  and  was  not  Batisfled,  as  he  found  that 
it  was  lame;  (2)  that  Sutton's  horse  was  xm- 
sound  when  the  swap  was  made,  and  was 
known  to  Sutton  to  be  unsound.  Both  of  these 
defenses  were  vigorously  combated  by  Sut- 
ton. There  was  direct  conflict  in  the  testi- 
mony of  the  particeps  dramatis,  and  some 
conflict  in  the  respective  corroborating  tes- 
timony. Sykes  Insisted  that  the  horse  which 
he  got  from  Sutton  in  exchange  for  a  sound 
and  serviceable  horse  was  actually  lame  when 
the  exchange  was  made,  and  that  the  lame- 
ness was  known  to  Sutton,  and  It  so  rapidly 
hicreased  in  severity  that  in  a  few  months 
the  horse  when  he  laid  down  to  rest  (which 
was  very  frequent),  could  ''not  get  up  again 
without  assistance."  Sutton  insisted  that  the 
horse  he  exchanged  for  Sykes'  horse  was  a 
steed  of  splendid  mettle  and  qualities,  was 
perfectly  sound,  with  no  indication  of  lame- 
ness, but  had  been  driven  too  fast  and  furi- 
ously by  Sykes  pater  In  his  many  elec- 
tioneering tours  throughout  Worth  county 
while  canvassing  for  votes,  and  this  hard  use 
had  caused  and  aggravated  the  lameness  of 
the  horse.  The  elder  Sykes  admitted  the  use 
of  the  horse,  but  denied  its  severity,  contend- 
ing that  to  properly  ca.nvas  for  votes  the  driv- 
ing must  be  slow  and  the  stops  frequent,  in 
order  to  give  full  opportunity  "to  talk  to  the 
voters."  All  of  the  various  conflicts  In  the 
evidence  were  settled  by  the  jury  in  favor  of 
the  plaintiff. 

We  have  read  with  much  Interest  and  at- 
tention the  evidence  in  the  record,  and  we 
must  admit  that  we  are  not  fully  in  accord 
with  the  jury  in  our  conclusion  from  the 
facts;  but  the  fairness  of  a  horse  swap  Is 
peculiarly  a  question  for  a  jury  of  the  vicin- 
age. The  character  and  abilities  of  the  re- 
spective "swappers,"  as  well  as  the  tempta- 
tions Inherent  In  such  transactions,  and  to 
what  extent  excusable,  are  largely  ethical 
questions,  far  better  understood  by  the  jurors 
on  the  ground  than  by  reviewing  courts  at  a 
distance.  To  our  uninitiated  mind  it  seems 
that  the  old  horse  trader  with  10  years'  ex- 
perience in  his  special  line  got  somewhat  the 
best  of  the  youthful  novice.  At  the  conclu- 
sion the  old  trader  had  both  horses,  and  a 
judgment  against  the  adolescent  novice  for 
$44.20  principal,  interest,  and  costs.  This 
result  evinces  great  skill  and  finesse  on  the 
part  of  the  experienced  client  and  his  able 
attorneys.  It  is  a  little  puzzling  to  those  who 
do  not  understand  the  mysteries  of  horse 
trades  and  jury  trials.  But  the  charge  of  the 
court  in  the  main  was  fair,  accurate,  and  com- 
prehensive, clearly  covering  all  the  material 
issues  in  the  case.  The  disconnected  excerpts, 
when  considered  In  connection  with  the  en- 
tire charge,  contain  no  serious  or  harmful  er- 
ror. This  court  will  not  have  the  judicial 
temerity  to  permit  Its  conclusion  to  crystallize 
into  judicial  opinion  at  variance  with  that  of 
the  jury  on  the  facts  in  connection  wKh  a 
horse  trade  about  which  they  were,  by  rea- 
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son  of  propinquity  to  the  parties  and  witness- 
es  and  to  the  scene  of  action,  the  better 
Judges. 
Judgment  affirmed. 

(3  Ga.  App.  197) 

MACON,  D.  ft  S.  R.  CO.  T.  WOOD.    (No.  534.) 

(Coart  of  Appeals  of  Georgia.    Dec.  9.  1907.) 

RAnjiOADd— KnxiNo  Stock-— Evidence. 

A  mule  grazing  in  a  field  30  or  40  feet  from 
the  railroad  track  suddenly  ran  on  the  track  a 
few  feet  in  front  of  an  engine  and  cars  running 
30  miles  an  hour.  On  seeing  the  mule  approach- 
ing the  track^  the  engineer,  according  to  his  un- 
disputed testimony,  did  everything  in  his  power 
to  avoid  killing  or  injuring  the  mule,  but  his 
efforts  were  unavailing.  Held,  that  the  killing 
of  the  mule  was  an  unavoidable  accident,  and 
the  verdict  against  the  railroad  company  was 
without  evidence  to  support  it. 

[Ed.  Note.~~For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  §§  1008-1620.] 

(Syllabus  by  the  Court)  / 

Error  from  City  Court  of  Dublin;  J.  B. 
Bnrch,  Judge. 

Action  by  M.  W.  Wood  against  the  Macon, 
Dublin  ft  Savannah  Railroad  (Company. 
Judgment  for  plaintlfiL  Defendant  brings  er- 
ror.   Reversed. 

Minter  Wimberly  and  Akerman  ft  Aker- 
man,  for  plaintiff  in  error.  W.  (X  Davis,  for 
defendant  in  error. 

HILL,  C  J.    Judgment  reversed* 


(3  6a.  App.  219) 

LYTLB  et  al.  v.  SOUTHERN  RY.  CO. 
(No.  670.) 

(Court  of  Appeals  of  G^rgia.     Dec  9,  1907.) 

Venue— No  NBE8IDENT  Railway  Company  — 

Action  Ex  Delicto. 

A  suit  ex  delicto  against  a  nonresident  rail- 
way company,  arising  out  of  its  failure  to  de- 
liver safely  a  shipment  of  goods  at  a  point  in 
another  state,  may  be  brought  in  any  county  in 
this  state  in  which  l^gal  service  of  process  can 
be  made. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Floyd  County; 
Harper  Hamilton,  Judge. 

Action  by  L.  Lytle  and  others  against  the 
Southern  Railway  Company.  Judgment  for 
defendant,  and  plaintiffs  bring  error.  Re- 
versed. 

Lytle  and  Shead  brought  suit  against  the 
Southern  Railway  Company  In  the  city  court 
of  Floyd  county,  alleging  that  the  defendant 
was  a  common  carrier  having  an  office  and 
agent  In  said  county;  that  In  November, 
1905,  the  plalntlffig  delivered  to  said  railway 
company  at  Rome,  In  said  county,  a  car 
load  of  cattle,  which  it  accepted  and  agreed 
to  transport  to  Tampa,  Fla.,  and  "said  cattle 
were  consigned  to  and  to  be  delivered  to 
said  plaintiffs  at  Tampa,  Fla.,  but,  ♦  ♦  ♦ 
notwithstanding  that  two  Jersey  cows  and 
four  calves  were  delivered  to  said  company 
and  placed  on  board  the  cars  of  said  com- 


pany at  Rome,  Ga.,  the  said  company  failed 
to  deliver  the  same  to  petitioners  at  Tampa, 
Fla.,  or  at  any  other  place,  and  failed  and  re- 
fused to  account  to  petitioners  for  said 
cows  and  calves  or  to  pay  them  therefor. 
Petitioners  are  unable  to  state  what  the 
said  company  did  with  said  cows  and  calves, 
but  petitioners  show  that  the  said  company 
disposed  of  said  cattle  In  some  way  unknown 
to  petitioners,  and  failed  and  refused  to  de- 
liver the  same  to  petitioners,  and  failed  to 
pay  petitioners  the  market  value  thereof.*' 
The  plaintiffs  proved  their  case  as  alleged 
in  the  petition,  except  that  they  showed  that, 
when  they  delivered  the  shipment  to  the 
agent  at  Rome,  they  gave  information  that 
they  would  desire  to  add  to  it  as  it  passed 
through  Atlanta.  No  bill  of  lading  was  Is- 
sued until  the  cattle  arrived  In  Atlanta.  The 
freight  was  paid  from  Rome  to  Atlanta.  Up- 
on their  arrival  In  the  latter  city,  the  cattle 
were  unloaded  and  fed,  and  several  more 
cows  were  added  to  the  shipment  Although 
the  bill  of  lading  was  issued  in  Atlanta,  one 
of  the  plaintiffs  testified  that  he  made  a 
through  contract  from  Rome  to  Tampa,  and 
that  all  of  the  lost  cattle  were  shipped  from 
Rome.  The  court  granted  a  nonsuit  on  the 
ground  that  the  venue  was  not  shown. 

M.  B.  Eubanks,  for  plaintiffs  in  error. 
Shumate,  Maddox  ft  Mc(3amy  and  Gea  A.  H. 
Harris  ft  Son,  for  defendant  in  error. 

POWELL,  J.  (after  stating  the  facts  as 
above).  Our  statute  fixing  the  venue  of  suits 
against  railway  companies  Is  found  in  sec- 
tion 2334  of  the  Civil  (>>de  of  1895,  as  fol- 
lows: "All  railroad  companies  shall  be  sued 
in  the  county  in  which  the  cause  of  action 
originated,  by  any  one  whose  person  or  prop- 
erty has  been  injured  by  such  railroad  com- 
pany, Its  officers,  agents  or  employes,  for  the 
purpose  of  recovering  damages  for  such  In- 
juries ;  and  also  on  all  contracts  made  or  to 
be  performed  In  the  county  where  suit  is 
brought;  any  judgment  rendered  In  any 
other  county  than  the  one  in  which  the 
cause  so  originated  shall  be  utterly  void. 
But  If  the  cause  of  action  arises  In  a  county 
where  the  railroad  company  liable  has  no 
agent,  then  suit  may  be  brought  In  the  county 
of  the  residence  of  such  company.  ••  The 
venue  of  all  cases  not  falling  within  the  pro- 
visions of  this  section  Is  governed  by  the  gen- 
eral law.  The  Southern  Railway  Company  Is 
a  nonresident  corporation.  Such  corporations 
are  within  the  purview  of  this  section  as  to 
contracts  made  and  torts  committed  in  this 
state.  Hazleburst  v.  Seaboard  Air  Line 
Railway,  118  Ga.  858,  45  S.  E.  703;  Mitchell 
V.  Southern  Ry.  Co.,  118  Ga.  845,  45  S.  B. 
703;  Ooakley  v.  Southern  Ry.  Co.,  120  Ga. 
960,  48  S.  E.  372.  The  statute,  however,  does 
not  cover  the  case  of  a  tort  committed  In 
another  state  by  a  nonresident  corporation. 
South  Carolina  Ry.  Co.  v.  Dietzen,  101  Ga. 
730,  29  S.  B.  292;    Reevea  ▼•  Southern  Ry. 
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Ck).,  121  Ga.  561.  49  S.  B.  674,  70  L.  R.  A. 
513. 

The  trial  court  evidently  took  the  view 
that  from  Rome  to  Atlanta  there  was  one 
complete  shipment,  from  Atlanta  to  Tampa 
another.  While  the  evidence  was  such  that 
we  do  not  think  the  court  was  justified  In 
holding  this  to  be  so  as  a  matter  of  law, 
for  there  was  evidence  from  which  the  Jury 
could  have  concluded  that  as  to  the  cattle 
lost  a  through  contract  was  made  from  Rome 
to  Tampa,  yet  it  is  not  material  whether 
the  contract  was  made  in  Rome  or  in  Atlanta, 
because  the  action  is  not  based  upon  the  con- 
tract It  is  elementary  that  a  shipper  may 
elect,  in  case  the  carrier  loses  the  goods,  be- 
tween suing  upon  a  breach  of  the  contract  of 
carriage,  in  which  event  his  suit  takes  all  the 
Incidents  of  actions  ex  contractu,  or  upon 
the  wrong  arising  from  the  carrier's  breach 
of  public  duty,  In  which  event  the  suit 
takes  all  the  incidents  of  actions  ex  delicto. 
When  a  petition  can  be  construed  either  as 
a  suit  on  contract,  or  as  an  action  for  a 
breach  of  duty  arising  out  of  the  contract, 
and  the  plaintiff  has  not  been  required  to  re- 
lieve the  duplicity  by  demurrer,  the  latter 
construction,  at  least  in  cases  where  It  is  nec- 
essary to  sustain  the  plaintlfiTs  action,  will  be 
adopted.  Seals  v.  Railway  Co.,  102  Ga.  820, 
29  S.  E.  116;  Central  Ry.  Co.  v.  Chicago 
Portrait  Co.,  122  Ga.  11,  49  S.  B.  727,  106  Am. 
St  Rep.  87;  King  v.  Southern  Ry.  Co.,  128 
Ga.  288,  57  S.  E.  507;  Central  R.  Co.  v. 
Pickett,  87  Ga.  734,  13  S.  E.  750.  The  suit  is 
none  the  less  ex  delicto  because  a  contract  is 
alleged  by  way  of  inducement,  or  as  showing 
the  relation  existing  between  the  parties. 
Rushin  v.  Central  Ry.  Co.,  128  Ga.  726,  58 
S.  B.  357 ;  Georgia  Southern  Ry.  Co.  v.  Pear- 
son, 120  Ga.  284,  47  S.  E.  904.  In  this  case, 
the  defendant  having  agreed  to  safely  deliver 
the  cattle  to  the  defendant  at  Tampa,  Fla., 
a  breach  of  legal  duty  occasioned  by  the  fail- 
ure to  deliver  arose  in  that  city.  Friedman 
v.  Seaboard  Air  Line  Ry.,  124  Ga.  472,  52  S. 
B.  763;  Askew  v.  Southern  Ry.  Co.,  1  Ga. 
App.  79,  58  S.i  B.  242;  Southern  Ry.  Co.  v. 
Montag,  1  Ga.  App.  649,  57  S.  E.  933.  The 
gravamen  of  the  complaint  is  not  any  par- 
ticular act  of  negligence  by  which  the  cattle 
were  lost,  but  the  legal  wrong  of  failing  to 
deliver  at  the  destination.  Louisville  &  Nash- 
ville R.  Co.  V.  Warfleld  (by  Supreme  Court  of 
Georgia,  November  13,  1907),  59  S.  B.  234. 
Possibly  the  venue  might  be  laid  upon  the 
basis  of  a  tort  committed  In  the  place  where 
the  cattle  were  actually  lost  or  destroyed; 
but.  If  so,  this  Is  cumulative.  See  Central 
Ry.  Co.  V.  Chicago  Portrait  Co.,  supra ;  Parrls 
V.  Atlanta,  K.  &  N.  R.  Co.,  128  Ga.  434,  57  S. 
E.  692;  Central  Ry.  Co.  v.  Dorsey,  116  Ga. 
722,  42  S.  E.  1024;  Atlantic  Coast  Line  R.  Co. 
V.  Powell,  127  Ga.  805,  56  S.  E.  1006,  9  L.  R. 
A.  (N.  S.)  769;  Southern  Ry.  Co.  v.  O'Bryan, 
112  Ga.  130,  37  S.  E.  161.  The  plaintiff  hav- 
ing sued  on  a  cause  of  action  ex  delicto 
which  arose  beyond  the  limits  of  the  state, 


and  the  defendant  being  a  nonresident,  the 
suit  could  be  maintained  In  any  county  where 
service  could  be  perfected.    See  Bell  v.  N.  O. 

&  N.  B.  Ry.  Co.,  2  Ga.  Appu ,  59  8.  B.  102L 

Judgment  reversed. 


(S  Ga.  App.  ISS) 
FURR  r.  KEESLER  et  al.  (two  cases). 
(Nofl.  416,  410.) 
(Court  of  Appeals  of  Georgia.    Dec,  9,  1907.) 

1.  UsuBT— Plea. 

A  plea  which  alleges  that  the  defendant 
signed  the  note  sued  on,  which  contained  a  waiv- 
er of  homestead,  merely  as  surety  for  the  prin- 
cipal maker;  that  the  note  on  its  face  bore  in- 
terest at  8  per  cent,  per  annum ;  that  the  princi- 
pal of  the  note  was  $125  and  the  time  one  year: 
that  unknown  to  them  the  payee,  in  addition  to 
taking  the  full  lawful  interest,  reserved  or  took 
at  the  time  the  note  was  delivered  $25  usury, 
whereby  they  were  released— is  good  in  sub- 
stance. 

2.  Sams— INTBNT— EVIDENOB. 

While  to  constitute  usury  it  is  essential 
that  there  should  be  at  the  time  the  contract  is 
executed  an  intent  on  the  part  of  the  lender  to 
take  or  charge  for  tlie  use  of  the  mone^  a 
higher  rate  of  interest  than  that  allowed  by  law, 
yet  this  intention  and  the  device  or  contract 
whereby  usury  is  to  be  taken  or  reserved  may 
be  shown  by  circumstantial  as  well  as  by  dire<^ 
proof.  There  was  sufficient  evidence  to  justi^ 
the  verdict. 
(Syllabus  by  the  Ck>urt) 

Error  from  Superior  Court,  Habersham 
Ounty;   J.  J.  Elmsey,  Judge. 

Action  by  P.  F.  M.  Furr  against  R.  M. 
Eeesler  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

J.  C.  Edwards,  for  plaintiff  in  error.  CX  R. 
Faulkner  and  McMillan  &  Erwln,  for  defend- 
ants in  error. 

POWELL,  J.  J.  a  Acrey,  B.  M.  Keesler, 
and  S.  O.  Eeesler  executed  two  Joint  promis- 
sory notes  with  homestead  waiver  for  $62.50 
each,  payable  one  year  after  date,  at  8  per 
cent  per  annum,  and  made  them  payable  to 
Mr&  H.  M.  Edwards  or  bearer.  Furr  sued 
upon  them  as  bearer.  However,  he  took  the 
notes  after  maturity,  and  the  defendants 
were  therefore  allowed  to  set  up  any  defenses 
they  might  have  asserted  against  the  original 
payee.  Acrey  was  not  served.  The  two  Eees- 
lers  pleaded  and  proved  that  they  were  se- 
curities only.  They  further  pleaded  *'that  the 
notes  were  given  for  $125;  that,  as  soon  as 
the  money  was  paid  over  to  J.  (X  Acrey,  he 
paid  back  to  Edwards  $25,  which  amount  was 
usurious;  that  the  notes  bear  interest  on 
their  face  for  8  per  cent,  from  date;  that 
the  whole  of  the  $25  is  usury ;  that  the  de- 
fendants R.  M.  and  S.  O.  Keesler  did  not 
know  of  the  contract  of  usury  until  after 
they  had  signed  the  notes;  that  they  were 
released  from  the  notes  by  the  usury  that 
was  in  it"  The  evidence  for  the  plaintiff 
showed  that  after  the  notes  had  been  execut- 
ed, and  the  $125  paid  by  Mrs.  Edwards  to 
Acrey,  he  handed  her  the  notes  and  also  $25 
of  the  money,  saying,  "Here  is  the  interest 
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on  these  notes.**  The  securities,  wh«i  they 
signed,  were  Ignorant  that  more  than  lawful 
Interest  was  to  be  charged.  Mrs.  Edwards 
testified  that  the  $25  was  not  paid  as  inter- 
est on  the  notes ;  but  was  paid  upon  a  differ- 
ent transaction.  The  trial  Judge  submitted 
the  question  fairly  and  clearly  to  the  jury, 
which  returned  a  verdict  for  the  defendants. 

1.  It  Is  insisted  by  the  plahitiff  that  the 
plea  of  the  defendant  was  legally  Insufficient 
to  justify  a  submission  to  the  jury  of  the 
question  whether  the  securities  were  dis- 
charged by  the  alleged  contract  of  usury  un- 
known to  them ;  also,  that  there  Is  no  proof 
sustaining  a  finding  in  the  defendant's  favor 
on  this  question.  We  think  the  plea  was 
sufficient  The  fact  of  suretyship  was  al- 
leged in  a  i)ortion  of  the  plea  prior  to  that 
quoted.  It  appeared  on  the  face  of  the  rec- 
ord that  the  note  contained  a  homestead 
waiver,  that  the  principal  of  the  debt  was 
$125,  the  time  one  year,  and  therefore  that 
the  maximum  Interest  legally  collectible  un- 
der the  contract  was  $10.  Also  it  appeared 
from  the  note  itself  that  interest  from  date 
at  the  maximum  rate  was  to  be  paid  at  ma- 
turity together  with  the  principal.  The  plea 
alleges  that  there  was  a  contract  to  take  the 
$25  as  usury,  and  that  this  was  unknown  to 
the  sureties,  and  they  were  therefore  releas- 
ed. Having  pleaded  specifically  a  release 
from  the  contract  by  reason  of  the  facts  stat- 
ed, it  was  not  necessary  for  the  plea  also  to 
set  up  that  of  which  the  court  will  take  judi- 
cial cognizance,  namely,  that,  under  the  law, 
such  a  state  of  facts  does  operate  to  release  a 
surety.  A  cursory  examination  of  the  first 
headnote  in  the  case  of  Weldon  v.  Ayers,  116 
Qa.  181,  42  S.  E.  473,  is  likely  to  convey  the 
impression  that  a  plea  such  as  the  one  now 
under  consideration  is  not  sufficient.  How- 
ever, a  closer  examination  of  that  case  will 
show  that  such  is  not  the  ruling  there.  It 
must  be  remembered  that  the  security  under 
the  circumstances  named  has  the  option  of 
claiming  a  total  release  from  liability  or  of 
merely  demanding  an  expurgation  of  the  un- 
lawful interest  If  he  insists  upon  a  release, 
he  should  set  It  up  in  his  pleading ;  and  when 
he  adverts  to  the  usury,  but  does  not  assert  a 
release,  the  court  may  presume  his  willing- 
ness to  pay  the  principal  and  lawful  interest. 
In  the  Weldon  Case  no  release  was  asserted. 
In  the  present  case  it  is  pleaded. 

2.  While,  as  ruled  In  the  case  of  Bellerby 
V.  Goodwyn.  112  Ga.  306,  37  S.  E.  376.  'to 
constitute  usury,  it  is  essential  that  there  be 
at  the  time  the  contract  is  executed  an  intent 
on  the  part  of  the  lendBr  to  take  or  charge  for 
the  use  of  money,  a  higher  rate  of  interest 
than  that  allowed  by  law/'  still  this  in- 
tent and  the  usurious  device  or  agreement 
may  be  shown  by  circumstantial  as  well  as 
by  direct  testimony.  The  trial  court  very 
fairly  submitted  this  question  to  the  jury, 
and  their  finding  is,  as  to  us,  final.  The 
case  of  Walker  v.  Hlllyer,  124  Ga.  857,  53 
S.  E.  313,  dted  by  counsel  for  plaintiff  in 


error,  Is  not  applicable  to  the  facts  here.  The 
doctrine  there  announced  la  applicable  only 
where  the  defendant,  by  his  conduct  or  by  his 
silence  at  a  time  when  disclosure  is  in  good 
faith  demanded,  has  induced  the  plaintiff  to 
buy  the  note  in  ignorance  of  the  defense  aft- 
erwards sought  to  be  asserted. 
Judgment  affirmed. 


(3  Ga.  App.  226) 

LEE  V.  HIGHTOWEB.     (No.  697.) 
(Court  of  Appeals  of  Georgia.    Dec.  9,  1907.) 

1.  Bills  and  Notes— Actioit  bt  TaANSFssKB 

■-"DiCB'icwsirft 

The  act  of  1897  (Acts  1897,  pp.  82,  83)  does 
not  restrict  or  abridge  the  right  of  the  defend- 
ant, in  an  action  brought  by  the  transferee  of 
a  note,  to  plead  that  the  plaintiff  is  not  an  in- 
nocent purchaser,  but  purchased  the  note  with 
full  knowledge  of  all  the  equities  between  the 
original  parties,  nor  does  it  prevent  him  from 
pleading  and  proving  that  the  holder  never  pur- 
chased It,  provided  the  defendant  has  a  good  de- 
fense against  its  payment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  |  976.] 

2.  Same— Descbiption  of  Thing  Sold. 

Nor  does  this  statute  require  a  more  defi- 
nite description  of  the  article  or  thine  sold  (the 
purchase  price  of  which  is  the  consideration  of 
a  note  given  for  a  patented  article  or  a  patent 
ri^ht)  than  such  an  explicit  statement  that  tbe^ 
thmg  sold  IS  patented,  or  is  a  patent  right,  as 
will  put  a  prospective  purchaser  of  the  paper 
on  notite  and  at  the  same  time  enable  him,  by 
the  exercise  of  ordinary  care  and  diligence,  to 
obtain,  if  he  desires,  further  information  as  to 
the  nature  and  character  of  such  article. 
8.  Same— Bona  Fide  Purchaseb. 

That  one  is  the  purchaser  of  a  note  which 
evidences  indebtedness  for  the  purchase  price  of 
a  patent  right,  before  maturi^  and  for  value, 
does  not  affect  the  operation  of  the  act  of  1887. 
The  policy  of  the  state  recognises  no  innocent 

gurchasers  if  the  note  is  properly  identified  as 
aving  been  given  for  a  patent  right  or  any  in- 
terest in  a  patent. 
(Syllabus  by  the  Court) 

Error  from  City  Ckmrt  of  Dublin ;  M.  H, 
Blackshear,  Judge  pro  hac. 

Action  by  M.  J.  Hlghtower  against  H.  G. 
Lee.  Judgment  for  plaintiff.  Defendant 
brings  error.    Reversed. 

J.  S.  Adams,  for  plaintiff  in  error.  Ira  S. 
Chappell,  for  defendant  in  error. 

RUSSELL,  J.  Hlghtower  sued  Lee  on  a 
promissory  note.  The  court  refused  to  allow 
the  amendment  which  the  defendant  offered 
to  his  plea,  struck  the  plea  of  the  defendant 
already  of  file,  and  entered  judgment  as  in 
case  of  default,  in  favor  of  the  plaintiff,  for 
principal,  interest,  attorney's  fees,  and  costs. 
We  are  satisfied  that  the  court  erred  in  both 
rulings.  The  judgment  must  therefore  be  set 
aside,  the  amendment  of  the  defendant  be 
allowed,  and  a  new.  trial  be  had. 

The  note  sued  upon,  so  far  as  now  mate- 
rial, is  as  follows:  "$125.(X).  Dublin.  Ga. 
Dec.  14,  1904.  On  or  before  the  14th  day  of 
March  (fixed)  we  promise  to  pay  to  L  N. 
HolUngsworth,  or  order,  the  sum  of  one  hun- 
dred and  twenty-five  dollars,  value  received. 
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This  note  given  for  patent  right  No.  771,016, 
patented  Sept  27,  1904."  In  addition,  the 
note  contains  waivers  of  certain  exemptions 
and  a  provision  for  attorney's  fees.  Indorsed 
upon  the  note  is  the  following  transfer  from 
Boilings  worth,  the  original  payee,  to  the 
plaintiff :  "I  hereby  transfer  the  within  note 
to  N.  J.  HIghtower  without  recourse  on  me. 
March  2,  1905.  I.  N.  Hollingsworth."  The 
defendant  pleaded,  among  other  things,  total 
failure  of  consideration  and  fraud  In  the  pro- 
curement of  the  note.  In  the  amendment  to 
his  piea,  whiqh  the  court  refused  to  allow, 
he  set  up  that  the  plaintiff  was  not  an  inno- 
cent purchaser  without  notice,  but  that  he 
bought  the  note  with  full,  actual  knowledge 
of  the  fact  that  It  was  wholly  without  con- 
sideration; and,  further,  that  the  plaintiff 
had  never  in  fact  purchased  the  note,  had 
paid  nothing  for  it,  and  had  no  interest  in  it 
except  to  aid  in  the  fraud  of  the  original 
payee.  Unless  the  defendant  had  a  meritori- 
ous defense  which  he  would  otherwise  be  de- 
barred from  presenting,  it  was  of  no  concern 
to  him  whether  the  holder  had  a  good  title; 
but,  as  to  one  who  claims  to  be  a  purchaser 
in  good  faith  for  value  before  maturity,  it 
can  always  be  shown,  in  order  to  open  the 
way  for  a  defendant's  meritorious  defenses, 
that  the  holder  is  not  an  innocent  purchaser, 
or  that  he  purchased  the  paper  after  matu- 
rity. We  presume,  therefore,  that  the  court 
disallowed  the  amendment  upon  the  ground 
that  the  plea  presented  no  defense.  The  an- 
swer and  plea  were  stricken  on  plaintiff's 
oral  motion,  upon  the  sole  ground,  as  stated 
by  the  judge  in  his  order,  that,  ''said  note 
being  given  for  a  patent  right,  the  considera- 
tion expressed  in  the  face  of  said  note  is  not 
such  a  compliance  with  the  act  of  1897  as 
will  permit  the  defendants  to  set  up  the  facts 
contained  in  said  plea  against  the  transfer- 
ee." It  is  certified  by  the  trial  judge  that 
the  amendment  was  offered  before  the  order 
striking  the  plea  was  granted,  though  after 
the  motion  to  strike  was  made.  We  think 
the  amendment  should  have  been  allowed  ir- 
respective of  the  act  of  1897.  Acts  1897,  p. 
81.  So  far  as  the  rights  of  the  defendant 
are  concerned,  that  statute  was  not  intended 
to  diminish  in  any  wise  the  existing  defenses 
which  were  the  right  of  makers  of  promis- 
sory notes.  On  the  contrary,  the  manifest 
purpose  of  the  act  was  to  extend  and  enlarge 
the  rights  of  defendants  by  adding  an  entire- 
ly new  defense  through  making  it  possible 
that  the  rights  of  bona  fide  purchasers  might 
be  abridged.  The  act  of  1897  simply  declares 
that  If  the  consideration  of  a  note  is  a  patent 
or  patent  right,  and  is  so  expressed  therein, 
the  holder  can  never  be  an  Innocent  purchas- 
er so  as  to  exclude  "equities  existing  be- 
tween the  original  parties."  This  is  a  pro- 
vision expressly  beneficial  to  the  maker  and 
detrimental  to  and  in  derogation  of  the  rights 
of  the  holder  of  such  a  note,  although  the 
holder  may  have  purchased  the  note  in  good 
faith  before  Its  maturity.    But  certainly  there 


is  nothing  in  the  act  tending  to  take  from  a 
defendant  the  right,  always  previously  ac- 
corded him  by  law,  of  showing,  if  he  can, 
that  the  holder  is  not  an  Innocent  purchaser, 
and  is  subject  to  all  the  equities  existing  be- 
tween the  original  parties,  because  he  bought 
the  paper  with  full  knowledge  of  the  facts. 
The  defendant's  amendment  should  have  been 
allowed  without  regard  to  the  act  of  1897. 

2.  In  our  opinion  the  court  erred  In  sus- 
taining the  motion  to  strike  the  defendant's 
plea,  upon  the  ground  that,  the  consideration 
of  the  note  being  for  the  purchase  price  of 
a  patent  right,  the  article  or  thing  was  not 
sufliclently  described,  and  that,  therefore, 
the  defendant  could  not  set  up  his  defense. 
Section  1  of  the  act  of  1897  (Acts  1897,  p.  81) 
reads  thus:  "Be  it  enacted  that  from  and 
after  the  passage  of  this  act  all  promissory 
notes,  contracts  or  other  evidence  of  debt 
taken  by  any  person,  agent,  company  or  cor- 
poration, for  the  purchase  price  of  any  pat- 
ent, copy  or  proprietary  right,  or  territory 
for  the  sale  of  any  such  right,  or  for  the  sale 
of  any  patented  article  or  thing,  or  copy- 
righted article  or  thing,  or  where  there  Is 
a  proprietary  ownership  or  right,  and  sold 
by  such  person,  agent,  company  or  corpora- 
tion, through  or  by  any  peddler,  agent  or 
traveling  salesman,  traveling  for  the  pur- 
pose of  making  such  sales,  shall  have  ex- 
pressed on  the  face  of  such  note,  contract, 
or  other  evidence  of  debt,  the  consideration 
of  the  same,  stating  the  thing  or  article  for 
which  the  same  was  given."  The  statement 
in  the  note,  descriptive  of  '*the  thing  or  ar- 
ticle for  which  the  same  was  given,"  is: 
"This  note  is  given  for  patent  right  No. 
771,016,  patented  Sept  27,  1904."  We  think 
this  is  ample  to  express  the  "thing"  which 
Is  the  consideration  of  the  note.  The  exact 
point  as  to  what  Is  a  sufficient  description 
or  Identification  of  the  articles  referred  to  in 
the  act  of  1897  has  not  heretofore  been  ex- 
pressly decided,  but  we  have  no  doubt  as  to 
the  sufficiency  of  the  description  in  this  case, 
when  we  consider  the  purpose  of  the  law- 
makers in  the  passage  of  that  act  We  agree 
with  the  learned  counsel  as  to  the  rule  by 
which  the  act  of  1897  should  be  construed, 
though  we  reach  a  different  conclusion.  The 
rule  Is  elementary,  but  the  expression  of 
counsel  for  the  defendant  In  error  is  so  apt 
that  we  quote  from  his  brief:  "As  to  the  con- 
struction of  the  act  of  1897,  we  must  look 
to  the  old  law,  the  evil,  and  the  remedy.  The 
old  law  was  that  the  same  protection  was 
throwp  around  bona  fide  purchasers  before 
maturity,  for  value  and  without  notice,  of 
patent-right  notes,  as  purchasers  of  all  other 
kinds  of  notes.  The  evil  was  that  unscrupu- 
lous persons  foisted  upon  unsuspecting  farm- 
ers and  others  worthless  articles,  for  the  pur- 
chase of  which  they  took  notes,  and  immedi- 
ately, at  a  great  discount,  sold  them  to  inno- 
cent purchasers  before  maturity;  the  remedy 
which  the  law  prescribed  was  to  make  it  a 
misdemeanor  for  a  person  of  this  kind  to 
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take  anote  for  a  patent  right  without  stating 
In  the  face  of  the  note  the  article  or  thing 
for  which  it  was  given,  and  the  additional* 
remedy  upon  the  purchaser  was  that,  if  he 
should  buy  such  a  note  with  this  considera- 
tion expressed  on  its  face,  he  took  it  subject 
to  all  equities  between  the  original  parties." 
We  add  that  the  main  purpose  was  to  so 
mark  this  class  of  notes'  that,  if  possible,  pur- 
chasers would  hesitate  to  buy  them  even  be- 
fore maturity ;  and  thus,  behind  that  was  the 
purpose  to  protect,  if  possible,  those  of  .our 
population  who  are  too  gullible,  both  by  de- 
creasing the  number  of  such  purchases  (gen- 
erally of  worthless  articles)  and  by  afford- 
ing to  those  so  unwary  as  to  be  caught  rights 
which,  as  to  bona  fide  purcliasers,  are  not 
allowed  to  any  other  class. 

Counsel  for  defendant  in  error  insists  that 
the  statute  should  be  strictly  construed  be- 
cause innocent  purchasers  are  favorites  of 
the  law.  Generally  this  is  true.  But  the  act 
of  1897  preferred  the  poor  prodigal  son,  who 
fain  would  fill  himself  with  "the  husks 
which  the  swine  do  eat"  (in  the  form  of  pat- 
ent rights),  rather  than  the  elder  son — ^inno- 
cent purchaser — and,  if  the  prodigal  has  a 
plea  which  will  enable  him  to  find  his  way 
home,  he  may,  by  the  aid  of  the  evidence,  be 
able  to  enjoy  "the  fatted  calf  in  the  form  of 
a  verdict,  while  the  older  son,  Mr.  Innocent 
Purchaser,  would  have  no  Just  cause  for  com- 
plaint In  considering  whether  the  descrip- 
tion in  notes  of  the  kind  referred  to  in  the 
act  of  1897  is  sufficient,  it  should  not  be  for- 
gotten, for  It  is  a  matter  of  common  knowl- 
edge that  these  notes  generally  (doubtless  it 
is  true  in  the  present  case)  are  made  on  a 
printed,  form  prepared  and  proposed  by  the 
payee,  and,  if  in  his  hands  or  in  the  hands 
of  one  who  bought  with  full  knowledge 
of  the  facts  relative  to  the  transaction, 
'should  be  construed  more  favorably  to  the 
maker.  If,  where  a  suit  Is  brought  by  the 
payee  upon  one  of  such  notes,  there  l>e  doubt 
whether  the  patented  thing  sold  is  sufficient- 
ly expressed  or  described  in  the  note,  if 
it  appears  that  the  note  was  prepared  by 
the  seller,  the  doubt  should  be  solved  in  fav- 
or of  the  maker  of  the  note.  In  such  an 
event,  either  the  payee  or  the  maker  is  like- 
ly to  suffer;  and,  the  payee  having  been 
the  cause  of  the  doubt,  it  would  manifest- 
ly be  unjust  to  hold  the  maker  responsible 
for  the  act  of  the  payee.  Should  any  oth- 
er rule  be  adopted,  it  would  generally  be 
within  the  power  of  persons  selling  patent 
rights  or  patented  articles  (provided  only 
they  are  willing  to  risk  the  chances  of  prose- 
cution) to  so  frame  the  description  that,  if 
the  note  can  be  sold  before  maturity,  the 
maker  will  be  powerless  to  defend,  no  mat- 
ter how  greatly  he  may  have  been  wronged. 
We  hold  that  the  description  of  the  article 
or  thing  sold  meets  the  requirements  of  the 
act  of  1897  whenever  the  instrument  which 
evidences  an  indebtedness  for  the  whole  or  a 
part  of  tlie  purchase  price  of  a  patented  ar- 


ticle (or  of  any  right  or  Interest  connected 
with  or  accruing  from  a  patent)  contains 
such  an  explicit  statement  that  the  thing 
sold  is  patented,  or  is  a  patent  right,  as  puts 
a  prospective  purchaser  of  the  paper  on  no- 
tice, and  at  the  same  time  enables  him,  by 
the  exercise  of  ordinary  care  and  diligence, 
to  obtain  further  Information  as  to  the  na- 
ture and  character  of  the  article.  To  re^ 
quire  a  minute  description  of  many  of  the 
thousands  of  the  articles  patented  would  be 
impracticable.  The  rule  we  have  announced 
is  certainly  fair  and  in  accord  with  the  in- 
tention of  the  Legislature.  The  description 
in  the  note  in  tliis  case  measures  up  to  the 
requirement  In  its  care  for  innocent  pur- 
chasers the  intention  of  the  Legislature  was 
to  protect  them  by  making  the  note  a  storm 
signal,  notifying  any  one  Inclined  to  buy  a 
patent-right  note  that  none  of  the  favor  and 
assistance  allowed  to  purchasers  of  other 
notes  would  be  his,  and  that.  In  any  conflict 
between  the  maker  and  himself.  l)e  must 
carry  all  the  payee's  burdens  as  well  as  his 
own.  We  know  of  no  better  way  in  which 
notice  can  be  given  than  to  say  in  the  face 
of  the  note :  "This  note  Is  for  a  patent  right 
Beware !  If  you  want  more  knowledge,  here 
is  the  patent  number,  and  the  date  the  grant 
was  made."  Counsel  for  defendant  in  error 
cites  the  cases  of  Hatcher  v.  National  Bank, 
79  Ga.  542,  5  S.  B.  127;  Walters  v.  Palmer, 
110  Ga.  776,  36  S.  B.  79;  Parr  v.  Erlckson, 
115  Ga.  873,  42  S.  E.  240.  The  well-known 
rule  of  law,  that,  where  a  negotiable  note 
payable  at  a  future  date  is  indorsed  by  the 
payee  to  the  plaintiff,  the  presumption  arises 
that  the  plaintiff  took  before  maturity  for 
value  and  without  notice,  is  announced  in 
each  of  these  casea  But  none  of  these  deci- 
sions furnishes  any  authority  upon  the  ques- 
tion before  us,  nor  does  the  principle,  though 
sound  In  the  abstract,  affect  the  act  of  1897. 
Nor  is  the  case  of  Smith  v.  Wood,  111  Ga. 
221,  36  S.  E.  649,  cited  by  counsel  for  defend- 
ant in  error,  in  point  though  the  argument 
supports  our  holding.  The  specific  point  now 
before  us  is  not  decided  in  the  Smith  Case. 
The  Intimation,  however,  is  very  strong  that 
had  the  question  been  raised  as  to  the  suffi- 
ciency of  the  description  of  the  article  sold 
contained  In  the  note,  the  court  would  have 
held  that  the  mere  words  "for  a  patent  right" 
were  enough  to  inform  the  purchaser  of  the 
note  in  compliance  with  the  act  of  1897.  Only 
two  things  were  expressly  decided  in  the 
Smith  Case:  FlrsJ,  that  not  even  complete 
failure  to  state  the  thing  or  article  sold  in  a 
note  given  for  a  patent  or  patent  right  does 
not  render  the  note  void ;  and,  secondly,  that, 
under  the  evidence  in  that  case,  the  defend- 
ant was,  by  his  own  admissions,  estopped 
from  setting  up  his  plea  of  partial  failure  of 
consideration.  But  while  the  court  puts  its 
decision  on  only  two  points  in  the  case,  the 
following  very  significant  language  (used 
while  discussing  the  plea  of  failure  of  con- 
sideration, which  was  controlling)  is  found  on 


600 


69  SOUTHEASTERN  REPORTER. 


(Gt. 


page  227  of  111  Ga.,  86  S.  E.  640:  "The  note, 
while  not  complying  with  the  statute  by  stat- 
ing the  particular  thing  for  which  it  was  giv- 
en, did  show  that  it  was  given  for  a  patent 
right  While  it  is  only  when  the  considera- 
tion of  a  note  given  for  the  purpose  of  a  pat- 
ent right  'is  expressed  in  the  face  thereof  as 
required  In  section  1'  of  the  act  of  1897  that 
the  note  can'les  upon  its  face  such  notice  of 
its  consideration  as  necessarily  subjects  any 
one  who  purchases  the  note  before  Its  maturi- 
ty to  the  equities  which  may  exist  between 
the  original  parties,  in  view  of  the  policy  of 
the  law,  as  shown  by  the  act  of  1897,  with 
reference  to  notes  given  for  the  purchase  of 
patent  rights,  it  may  be  that  the  statement 
of  the  consideration  in  this  note  was  sufficient 
to  put  a  prospective  purchaser  upon  inquiry 
as  to  its  consideration,  and  what  equities, 
if  any  might  exist  between  the  maker  and 
the  payee.  Granting  this  to  be  true,  we  are  of 
opinion  that,  under  the  evidence,  the  defense 
of  partial  failure  of  consideration  was  not 
available  as  against  the  plaintiff."  The  Su- 
preme CoxxTt  thus  recognizes  that  there  is  a 
wise  policy  (established  by  the  act  of  1897) 
with  reference  to  notes  given  for  the  purchase 
of  patent  rights  and  patented  articles  In  the 
interest  of  those  who  are  so  easily  deceived 
and  Imposed  upon  as  that  they  would  seem  to 
need  the  guardianship  of  paternalism  In  gov- 
ernment. 
Judgment  reversed. 


(2  Ga.  App.  550) 

DOUGLAS, 'A.  &  G.  R.  00.  v.  SWINDLE. 
(No.  260.) 

(Court  of  Appeals  of  Georgia.     Dec.  9,  1907.) 

1.  CaBBIERS— INJUBT  TO   PaSSENGEBS  —  PETI- 
TION—DeMUBBEB. 

The  test  of  the  safficiency  of  a  petition  to 
resist  a  general  demarrer  is  the  ability  of  the 
defendant  to  admit  all  that  is  alleged  therein 
and  yet  escape  liability  altogether.  A  general 
demurrer  to  the  petition  should  not  be  sustained 
and  the  suit  dismissed  because  the  plaintiff 
would  not  be  entitled  to  recover  all  he  asks,  if 
the  petition  sets  up  a  good  cause  of  action  as 
to  any  portion  of  his  demand.  Judged  by  this 
rule,  there  was  no  error  in  overruling  the  de- 
murrer to  the  petition  as  a  whole. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading,  §  105.] 

2.  Same. 

The  special  demurrers  were  properly  over- 
ruled. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  89,  Pleading,  §S  486-^^90.] 

8.  Same— Special  Demubbeb. 

A  demurrer  addressed  to  a  particular  para- 
graph of  the  pleadings  is  not  necessarily,  for 
tiiat  reason,  a  special  demurrer.  '*A  general  de- 
murrer enables  the  party  to  assail  substantial 
imperfections  in  the  pleadings  of  the  opposite 
side,  without  particularizing  any  of  them  in  his 
demurrer.  A  special  demurrer  goes  to  the  struc- 
ture merely,  and  not  to  the  substance,  and 
obliges  the  party  demurring  to  lay  his  finger  on 
the  very  point."  Martin  v.  Bartow  Iron  Works, 
35  Ga.  323.  Fed.  Cas.  No.  9,157. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39.  Pleading,  §S  491,  512.] 


4.  Sahb. 

"Demurrer,  being  a  critic,  must  itself  be 
•free  from  imperfections.*' 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Nashville;  H. 
B.  Peoples,  Judge. 

Action  by  W.  L.  Swindle  against  the  Doug- 
las, Augusta  &  Gulf  Railroad  Company. 
Judgment  for  plaintiff.  Defendant  brings 
error.    Affirmed. 

Wm.  H.  Barrett  and  J.  W.  Quincey,  for 
plaintiff  in  error.  Hendricks,  Smith  &  Chris- 
tian, for  defendant  in  error. 

BUSSBIiL,  J.  This  is  a  suit  to  recover 
damages  for  personal  injuries  allied  to 
have  been  sustained  by  the  plaintiff  as  a 
passenger  on  a  train  of  defendant  Within 
the  time  required  by  law  the  defendant  com- 
pany demurred  to  the  petition.  The  court 
overruled  the  demurrers,  and  the  defendant 
company  excepted.  The  question  to  be  de- 
termined, therefore,  in  our  search  for  er- 
ror is  whether  the  court  erred  in  overruling 
any  of  the  demurrers  or  whether  It  erred  in 
overruling  them  ail.  There  can  be  no  pos- 
sible doubt  as  to  the  ruling  as  to  the  first 
demurrer,  which  is  denominated  a  general 
demurrer,  and  none  as  to  the  second,  third, 
fourth,  and  fifth ;  and  the  seventh  was  cured 
by  proper  amendment  Upon  our  first  read- 
ing of  the  twelfth  paragraph  of  the  petition 
and  of  the  demurrer  thereto,  numbered 
*'sixth,"  we  were  inclined  to  think  that  the 
court  erred  In  not  sustaining  that  demurrer; 
but,  upon  more  mature  reflection,  we  are  sat- 
isfied that  the  trial  judge  committed  no  er- 
ror in  likewise  refusing  to  strike  the  twelfth 
paragraph.  This  paragraph  is  open  to  a  spe- 
cial demurrer;  and,  if  a  proper  special  de- 
murrer thereto  had  been  offered,  it  should 
have  been  sustained,  but  the  demurrer  in- 
sisted upon  was  a  general  demurrer.  To 
have  sustained  it  would  have  been  to  strike 
the  entire  paragraph,  the  major  portion  of 
which  is  properly  alleged,  and  is  pertinent 
and  germane  to  the  cause  of  action. 

The  petition,  in  the  first,  second,  third,  and 
fourth  paragraphs,  after  alleging  that  the 
defendant  company  is  a  corporation  having 
an  office  and  agent  in  Berrien  county,  sets 
up  that  the  petitioner  was  a  passenger  with 
a  ticket,  which  had  been  surrendered  to  the 
conductor,  entitling  him  to  be  carried  from 
Sparks  to  Nashville,  Ga.  The  train  stopped 
at  Massee,  Ga.,  and,  the  weather  being  cool 
and  It  being  unpleasant  away  from  the  fire, 
the  plaintiff  went  to  the  stove  for  the  pur- 
pose of  warming,  it  being  necessary  for  him 
to  get  near  the  stove  to  warm.  He  was 
standing  with  his  face  towards  the  west, 
when  the  employes  of  the  defendant  company 
running  the  train  went  on  the  side  track  to 
get  certain  cars  loaded  with  Itunber  to  "make 
up"  their  train,  and  said  employes  carelessly 
"kicked'*  the  loaded  cars  off  the  side  track 
onto  the  main  line,  and  allowed  them  to  ran 
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wild  down  said  main  line  at  a  rapid  rate  of 
•peed  without  any  one  npon  them  to  control 
them,  and  they  collided  with  such  force  with 
the  cars  and  a  flat  car  in  front  of  the  pas- 
senger coach  aboard  which  was  the  plaintiff 
that  he  was  knocked  off  his  feet,  thrown 
backwards  across  the  top  of  the  stove  in 
which  was  a  fire  and  by  which  he  was  warm- 
ing, and  Injured  and  damaged  as  thereinaft- 
er set  forth,  In  the  sum  of  $10,000.  The  re- 
mainder of  the  petition  is  as  follows: 
"Sixth.  That  the  cars  of  the  defendant  com- 
pany were  allowed  to  run  wild  or  shoved  in 
by  the  engine  in  such  a  rapid  rate  of  speed 
until  it  bucked  or  doubled  the  flat  car  be- 
tween the  passenger  coach  and  the  two  box 
cars  attached  to  the  flat  between  said  box  car 
and  said  passenger  coach.  Seventh.  Defend- 
ant was  further  negligent  in  that,  when  they 
'kicked'  said  cars  in  and  upon  said  main 
track  or  shoved  them  in  and  upon  said  line 
with  their  engine  as  aforesaid,  they  rang  no 
bell,  nor  blew  any  whistle,  nor  gave  any 
alarm  by  which  the  plaintiff  could  be  on  his 
guard,  thereby  throwing  him  backwards  up- 
on said  stove  in  the  manner  and  form  afore- 
said. Eighth.  The  plaintiff  was  injured  and 
damaged  as  follows:  That  by  reason  of  said 
sudden  and  violent  collision  of  the  cars,  caus- 
ed by  the  carelessness  of  the  defendant  com- 
pany and  the  throwing  of  the  plaintiff 
against  and  upon  the  stove  as  aforesaid,  the 
lumbar  region  of  bis  body  striking  the  top  of 
said  stove,  breaking  two  of  his  lower  ribs  on 
the  left  side  of  his  spinal  column,  and  break- 
ing or  fracturing  the  third  rib  and  scalding 
and  burning  the  lumbar  region  of  his  body, 
he  is  injured  and  damaged  in  the  sum  afore- 
said. Ninth.  The  plaintiff,  by  reason  of  the 
aforesaid  injuring,  was  unconscious  for  sev- 
eral minutes,  and  that  he  was  unable  to  stand, 
walk,  or  navigate  without  assistance,  and 
that  his  spinal  column  is  severally  and  per- 
manently injured.  Tenth.  That,  by  reason 
of  the  aforesaid  injuries,  that  the  spinal 
column  of  the  plaintiff,  at  and  near  the  lum- 
bar region  of  his  body,  by  reason  of  the  con- 
cussion caused  by  the  injuries  aforesaid,  has 
caused  his  spinal  column  to  become  the  seat 
of  the  inflammation  and  pressure,  thereby 
causing  his  spinal  column,  as  aforesaid, 
^uick  and  tender  and  easily  hurt,  your  pe- 
titioner therefore  suffering  the  most  excru- 
ciating pains,  which  are  permanent  and  last- 
ing. Eleventh.  That,  by  reason  of  the  in- 
juries aforesaid,  the  concussions  of  the  spi- 
nal column  at  the  lumbar  region  have  caused 
the  plaintiff  to  lose  almost  entirely  the  use 
of  his  left  leg,  and  that  he  can  walk  only  by 
a  violent  effort  in  limping  and  dragging  his 
leg  as  aforesaid.  Twelfth.  The  plaintiff  al- 
leges that  less  than  two  years  prior  to  his 
injuries  as  aforesaid  he  was  severely  and 
almost  fatally  Injured  by  the  defendant's 
road  in  the  city  of  Nashville,  Ga.,  and  that 
by  reason  of  his  last  injury  the  old  wounds 
and  Injuries  have  been  causing  him  great 
annoyance,  pain,  and  suffering.    Thirteenth. 


That  each  of  the  hips  of  the  plaintiff  has  un- 
ceasing and  severe  pains  In  them,  caused  by 
the~  injuries  inflicted  upon  him  as  aforesaid, 
the  seat  of  said  injuries  being  in  the  lumbar 
region  of  the  spinal  column  of  petitioner,  as 
aforesaid  described,  and  all  of  which  injuries 
are  permanent  and  lasting,  and  causes  your 
petitioner  the  most  severe  mental  pain  an<f 
suffering.  Fourteenth.  Your  petitioner  fur^ 
ther  shows  that  he  was  entirely  without 
fault  in  the  transaction,  and  that  his  in* 
juries  were  caused  by  the  wrong  and  negli- 
gence of  the  said  defendant,  its  agents,  and 
servants,  as  aforesaid,  nor  could  be,  by  the 
exercise  of  ordinary  care  upon  his  part, 
have  prevented  the  consequence  to  himself 
of  the  defendant's  negligence.  Fifteenth. 
That  petitioner  at  the  time  he  sustained  his 
injuries  as  aforesaid  was  earning  from  $75 
to  $100  per  month ;  that  he  was  50  years  of 
age,  and  had  a  reasonable  expectancy  of 
years  of  life." 

The  defendant  company  flled  the  following 
demurrer,  and  the  action  of  the  court  thereon 
is  the  error  complained  of :  "(1)  That  there  is 
no  cause  of  action  set  out  in  the  said  petition. 
And  said  defendant  demurs  specially:  (2) 
Because  it  Is  not  made  sufficiently  plain  in 
paragraph  sixth  or  elsewhere  what  is  meant 
by  the  allegation  that  it  'bucked'  or  doubled 
the  flat  car  between  passenger  coach  and  the 
two  box  cars.  (3)  Because  it  does  not  appear 
in  paragraph  7  pr  elsewhere  that  there  was 
any  duty  upon  the  defendant  to  ring  a  bell  or 
blow  a  whistle  or  give  any  other  alarm  when 
it  shoved  or  'kicked'  cars  upon  its  main  track. 
(4)  Because  the  said  petition  fails  to  show 
that  the  plaintiff  did  not  know  of  the  ap- 
proach of  the  said  cars  to  the  coach  in  which 
he  is  alleged  to  have  been  standing,  and  of 
the  alleged  rapidity  of  motion  of  the  moving 
cars.  (5)  Because  the  said  petition  does  not 
set  forth  sufficiently  deflnitely  in  what  way 
or  manner  the  lumbar  regions  of  his  body 
were  injured.  (6)  Defendant  demurs  to  para- 
graph 12  as  being  irrelevant  and  impertinent, 
and  prays  that  the  same  be  stricken.  (7)  Be- 
cause it  does  not  appear  in  paragraph  15 
what  was  the  age  of  plaintiff  at  the  time  of 
the  injury."  We  shall  consider  these  demur- 
rers, so  far  as  it  is  necessary  to  further  dis- 
cuss them,  seriatim. 

1.  The  reading  of  the  petition  is  absolute 
demonstration  of  the  fact  that  there  is  no 
merit  in  the  flrst  paragraph  of  the  demurrer. 
A  cause  of  action  is  set  forth  in  the  petition, 
because  its  allegations  cannot  be  admitted 
without  the  plaintiff  being  entitled  to  recov- 
ery. The  plaintiff  was  a  passenger,  had  paid 
his  fare,  and  the  railroad  was  bound  for  ex- 
traordinary diligence  for  his  safety.  The 
cars  were  negligently  "kicked"  against  the 
car  in  which  he  was  a  passenger,  and  this 
negligence,  as  alleged,  threw  him  against  the 
stove,  where  he  was  warming,  broke  two  of 
his  ribs,  and  scalded  and  burned  the  lumbar 
regions  of  his  body,  causing  the  petitioner  the 
injuries  aforesaid,  and  to  entirely  lose  the 
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use  of  his  left  leg,  and  to  suffer  the  most  ex- 
cruciating pains.  Without  the  amendment 
stating  petitioner's  age,  he  could  only  have 
recovered  for  pain  and  suffering ;  but  the  pe- 
tition nevertheless  set  forth,  to  that  extent,  a 
good  cause  of  action  and  would  resist  a  gen- 
eral demurrer.  As  sustaining  the  above  de- 
cision, we  cite,  among  many  other  cases  which 
could  be  cited,  Glenn  v.  Western  Union  Tel. 
Co.,  1  Ga.  App.  821,  58  S.  E.  83;  Ga.  R.  CJo.  v. 
Rayford,  115  Ga.  937,  42  a  B.  234;  Ferrill  v. 
Ferryman,  34  Ga.  576 ;  Eagle  &  Phenix  Co.  v. 
Welch,  61  Ga.  444 ;  Pullman  Car  Co.  v.  Mar- 
tin, 92  Ga.  161,  18  S,  B.  364 ;  Western  Union 
Tel.  Co.  V.  Jenkins,  92  Ga.  398,  17  S.  B.  620; 
Bank  v.  O'Neal,  101  Ga.  673,  28  S.  E.  973; 
Blackstone  v.  Central  R,  Co.,  105  Ga.  380,  31 
S.  E.  90 ;  S.  C.  &  Ga.  R.  Co.  v.  Augusta  South- 
em  R.  Co.,  Ill  Ga.  420.  36  S.  E.  593.  The  test 
as  to  whether  a  petition  can  resist  a  general 
demurrer  is  whether  the  defendant  could  ad- 
mit all  that  is  alleged  and  escape  liability. 
Glenn  v.  Western  Union  Tel.  Co.,  supra. 

2.  There  is  no  merit  in  the  special  demur- 
rer numbered  2,  for  the  reason  that  the  words 
"bucked"  or  "doubled"  are  words  of  such 
common  usage,  as  that  knowledge  of  their 
meaning  must  be  presumed.  The  third  and 
fourth  paragraphs  of  the  demurrer  will  be 
considered  together,  and  can  be  determined 
in  a  few  words.  Both  of  these  grounds  of  the 
demurrer  assumed  that  there  is  a  duty  on  the 
part  of  the  passenger  to  know  of  the  ap- 
proach of  cars  to  the  coach  In  which  he  was 
riding,  and  to  govern  his  conduct  accordingly. 
A  passenger  who  is  in  his  rightful  place  has 
the  right  to  rely  upon  the  protection  of  the 
carrier  until  he  is  informed  of  extraordinary 
danger.  The  fifth  special  demurrer  was  prop- 
erly overruled.  It  was  addressed  to  the  eighth 
paragraph  of  the  petition,  which  alleges  that 
the  sudden  and  violent  collision  of  the  cars 
threw  the  plaintiff  against  the  stove,  the  lum- 
bar region  of  his  body  striking  the  top  of  said 
stove,  scalding  and  burning  the  lumbar  region 
of  his  body.  We  think  the  court  was  right 
in  considering  this  a  very  definite  statement 
designating  the  injuries  and  the  portion  of 
the  body  injured. 

3.  In  the  sixth  division  or  subhead  of  the 
demurrer  the  defendant  moves  to  strike  the 
twelfth  paragraph  of  the  petition  as  being 
irrelevant  and  impertinent  We  think  that 
the  court  properly  overruled  this  demurrer. 
The  twelfth*  paragraph  of  the  petition  was 
subject  to  demurrer  in  so  far  as  it  stated  or 
attempted  to  charge  that  defendant  was 
the  cause  of  his  previous  Injury,  and  we  can 
well  see  how  the  statement  that  his  prior 
injuries  were  caused  by  the  defendant  can 
be  made  prejudicial  to  the  defendant  This 
latter  portion  of  the  twelfth  paragraph  is 
Impertinent  and  irrelevant  It  Is  wholly 
immaterial  how  the  plaintiff  came  to  be  in- 
jured on  a  former  occasion  or  who  occasion- 
ed the  injury;  but  It  is  relevant  and  perti- 
nent to  the  plaintiff's  case  to  state  the  fact 
he  was  so  unfortunate  as  to  be  in  such  phys^ 


leal  condition  as  to  require  atraordlnary 
diligence  at  the  hands  of  the  carrier.  It  is 
immaterial  how  his  condition  of  physical 
weakness  and  suffering  originated;  but  the 
fact  is  material  that  he  had  previously  been 
injured,  and  thereby  his  safety  was  more 
easily  endangered,  and  his  suffering,  if  he 
should  receive  an  injury,  would  likely  he 
more  acute.  The  fact  that  the  resultant 
consequences  were  likely  to  be  serious  and 
permanent  is  relevant  for  the  consideration 
of  the  jury.  If  the  defendant  had  filed  a 
special  demurrer  to  that  portion  of  the 
twelfth  paragraph  which  is  irrelevant,  and 
pointed  out  the  specific  defect  (the  fact  that 
that  portion  of  the  paragraph  contained  mat- 
ter immaterial  and  prejudicial),  for  the  rea- 
sons to  which  we  have  referred,  the  court 
would  have  required  an  amendment  accord- 
ingly. If  the  defendant  intended  to  demur 
specially,  he  failed  of  bis  mark.  That  a 
demurrer  is  addressed  to  special  paragraph 
of  a  petition,  instead  of  to  the  petition  as  a 
whole,  does  not  of  Itself  change  it  from  a 
general  to  a  special  demurrer.  The  same 
characteristics  which  obtain  as  to  the  term 
"general  demurrer,"  when  applied  to  the  pe- 
tition as  a  whole,  still  pervade  it  when  ad- 
dressed to  a  i)articular  paragraph.  And  the 
legal  result  la  the  same.  If  the  controlling 
thought  or  prayer  of  the  paragraph  Is  per- 
tinent and  germane,  such  paragraph  will  not 
be  stricken  because  some  other  portion  of 
such  paragraph  is,  for  any  reason,  imperti- 
nent, immaterial,  or  even  prejudicial,  un- 
less that  portion  of  the  paragraph  which  is 
legally  objectionable  is  particularly  and  es- 
pecially pointed  out 

4.  For  these  reasons,  the  sixth  demurrer 
was  properly  overruled,  whether  it  be  de- 
nominated a  general  or  a  special  demurrer. 
If  intended  as  a  special  demurrer,  it  is  it- 
self demurrable.  It  failed  to  lay  its  finger 
on  the  point  and  specifically  mention  (as 
able  counsel  does  in  his  brief),  wherein  and 
for  what  reason  paragraph  12  of  the  petition 
(which  in  part  is  relevant  and  pertinent)  is 
"irrelevant  and  impertinent"  "Demurrer, 
being  a  critic,  must  itself  be  free  from  im- 
perfections." If,  as  above  stated,  the  sixth 
demurrer  was  intended  as  a  general  demur- 
rer, it  was  properly  overruled,  because  it 
was  proper  for  the  plaintiff  to  refer  to  the 
fact  that  he  had  been  previously  injured,  an 
illustration  of  his  physical  condition,  and  as 
imposing  upon  the  carrier  the  duty  of  addi- 
tional diligence  for  his  safety.  While  It  was 
improper  for  the  plaintiff  to  state  that  such 
former  injuries  were  caused  by  the  defend- 
ant company,  unless  such  allegations  were 
relied  upon  as  an  additional  c^use  of  action, 
still,  if  the  demurrer  had  been  special,  look- 
ing merely  to  the  structure  of  the  para- 
graph, it  would  have  been  within  the  power 
of  the  court  to  require  the  plaintiff  to  so 
amend  the  paragraph  as  to  speak  in  accord- 
ance with  his  rights  and  the  relief  sought 
If,  as  it  appears,  the  statement  was  made 


Ga^ 


EMANUEL  COUNTY  v.  THOMPSON. 


603 


simply  to  liable  the  plaintiff  to  charge  the 
defendant  with  greater  diligence,  or  to  show 
that  the  plaintiff  had  suffered  more  pain  by 
reason  of  his  previous  injury  and  thereby 
would  be  entitled  to  greater  damages,  the 
court  would,  no  doubt,  have  caused  the  state- 
ment that  those  former  injuries  were  caused 
by  the  defendant  to  be  stricken  from  the  pe- 
tition. Or,  if  the  plaintiff  insisted  that  his 
suit  asked  for  compensation  for  the  former 
injury  as  an  additional  cause  of  action,  the 
plaintiff  would  have  had  an  opportunity  to 
perfect  the  paragraph  to  meet  that  view  of 
the  case.  The  demurrer  was  not  good  unless 
it  particularized  the  Imperfections.  As  stat- 
ed in  Martin  v.  Bartow  Iron  Works,  35  Oa. 
323,  Fed.  Gas.  No.  9,157,  there  4s  a  clear  dis- 
tinction between  a  general  and  a  special  de- 
murrer,  which  has  no  reference  to  whether 
it  is  addressed  to  the  whole  of  the  petition 
or  some  particular  part  thereof.  *'A  general 
demurrer  enables  the  party  to  assail  every 
substantial  imperfection  In  the  pleadings  of 
the  opposite  side,  without  particularizing  any 
of  them  in  his  demurrer.  *  *  *  A  special 
demurrer  goes  to  the  structure  merely,  and 
not  to  the  substance,  and  •  *  *  obliges 
the  party  demurring  to  lay,  as  it  were,  his 
finger  on  the  very  point."  And  Judge  Er- 
skine  proceeds  further  to  say,  as  showing 
the  advantage  of  a  special  demurrer,  that, 
"when  a  party  demurs  specially,  he  may, 
in  argument,  attack  substantial  errors."  We 
regret  that  there  was  no  special  demurrer  to 
the  evident  evil  in  the  twelfth  paragraph, 
because  every  case  should  be  tried  without 
the  introduction  of  matters  extraneous  or 
prejudicial,  confined  strictly  to  the  legitimate 
issues  involved.  But  we  are  unable  to  say 
that  the  trial  Judge  erred  because  he  ruled  ac- 
cording to  law.  And,  as  he  no  doubt  would 
have  stricken  that  portion  of  the  paragraph 
objected  to  by  the  defendant  if  his  atten- 
tion had  been  thereto  properly  and  special- 
ly directed,  so  we  have  no  doubt  that  the 
learned  trial  Judge  will,  upon  the  trial  of  the 
case,  exclude  from  the  consideration  of  the 
jury  those  prejudicial  elements  pointed  out 
by  the  defendant,  and  confine  the  evidence, 
so  far  as  that  part  of  the  paragraph  is  con- 
cerned, to  its  allegations.  In  any  event,  the 
defendant  cannot  transmute  the  defect  in  its 
demurrer  into  an  error  on  the  part  of  the 
trial  court. 
Judgment  affirmed. 


(3  Ga.  App.  2SS) 

CARTER  V.  CENTRAL  OP  GEORGIA  RT. 

CO.   (No.   671.) 
(Court  of  Appeals  of  Georgia.     Dec.  9,  1907.) 
Tbial— Nonsuit. 

There  was  no  error  in  awarding  a  nonsuit. 
The  evidence,  at  most,  merely  raises  a  suspicion 
or  conjecture  that  the  fire  was  caused  by  sparks 
from  an  engine  which  had  pessed.  The  evidence 
does  not  authorize  a  reasonable  inference  that 
the  fire  was  set  out  by  the  defendant's  engine. 
This  case  is  controlled  by  Ga.  Ry.  &  Elec.  Co.  v. 
HarrU,  57  S.  E.  1076, 1  Ga.  App.  714;  G.  J.  & 


S.  R.  Co.  V.  Edmondson,  29  S.  &  213,  101  Ga. 
747 ;  Southern  Railway  Co.  v.  Myers,  33  S.  E. 
917.  108  Ga.  166. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  S  359.] 

(Syllabus  by  the  Court) 

Error  from  City  Ck>urt  of  Floyd  County; 
Harper  Hamilton,  Judge. 

Action  by  C  W.  Carter  against  the  On- 
tral  of  Georgia  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

M.  B.  EubanlcB,  for  plaintifT  in  error.  J. 
Branbam  and  G.  B.  Maddoz,  for  defendant 
in  error. 

RUSSELL,  J.    Judgment  affirmed. 


(8  Qa.  App.  225) 
EMANUEL  COUNTY  ▼.  THOMPSON. 
(No.  695.) 
(Court  of  Appeals  of  Georgia.     Dec  9,  1907.) 

1.  Salbs—Condxtional  S alb  —  Remedies  of 
Buyer. 

One  in  possession  of  personal  property  may 
recover  for  a  tort  thereto,  although  a  third  per- 
son holds  the  legal  title  as  security  for  a  debt 
Especially  is  this  true  where  the  debt  is  paid 
prior  to  the  institution  of  the  suit 

[Ed.  Note.— For  cases  in  point,  see  Out  Dig. 
vol.  40,  Pledges,  §  95.] 

2.  Bbidges— Defects— CoNTBiBUTOBT   Negli- 
gence. 

The  other  ground  of  error  is  controlled  by 
Samples  v.  Atlanta,  95  Ga.  110,  22  S.  E.  135. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Swainsboro; 
Frank  Mitchell,  Judge. 

Action  by  J.  E.  Thompson  against  Emanuel 
County.  Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

SafPold  &  Larsen  and  Z.  D.  Harrison,  for 
plaintiff  in  error.  Williams  &  Bradley*  for 
defendant  in  error. 

POWELL,  J.  Mrs.  Thompson  recovered  a 
yerdiet  against  Emanuel  county  on  account 
of  a  fatal  injury  occasioned  to  one  of  her 
mules  by  a  defect  in  a  public  bridge.  The 
county  in  this  court  presents  two  reasons 
why  the  verdict  should  be  set  aside  and  a 
new  trial  granted :  First,  that  under  the  evi- 
dence Mrs.  Thompson  did  not  have  legal  title 
to  the  mule,  that,  while  she  was  in  posses- 
sion of  it  and  had  paid  a  part  of  the  pur- 
chase price  before  the  injury  and  the  remain- 
der prior  to  bringing  suit,  the  original  ven- 
dors had  taken  a  reservation  of  title  as  se- 
curity for  the  unpaid  purchase  money,  and 
the  legal  right  to  sue  was  in  them  at  the 
time  of  the  injury;  also  that  the  plaintiff's 
agent  by  using  the  bridge  with  knowledge  of 
defects  in  its  condition  was  guilty  of  sucb 
contributory  negligence  as  to  preclude  a  re- 
covery. 

1.  In  Brown  Store  Co.  v.  Chattahoochee 
Lumber  Co.,  121  Ga.  809,  49  S.  E.  839,  the 
plaintiff  was  in  possession  of  the  property 
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destroyed  through  defendant's  negligence,  but 
a  third  i>er8on  held  from  the  plaintiff  a  deed 
thereto  to  secure  a  debt  for  unpaid  purchase 
money.  The  Supreme  Ckwirt  held  that  this 
would  not  defeat  the  plalntiflTs  right  to  re- 
cover. 

2.  The  other  point  Is  controlled  adversely 
to  the  plaintiff  In  error  by  the  decision  of 
the  Supreme  Ckmrt  in  Samples  v.  Atlanta,  95 
Ga.  110,  22  S.  B.  135. 

Judgment  affirmed. 

(3'Ga.  App.  U7) 

LOUISVILLE  &  N.  RY.  00.  v.  WARTIBLD 

&  LEE.    (No.  875.) 
(Court  of  Appeals  of  Georgia.    Dea  9,  1907.) 

Carriers— Cabbiagk  of  Goods. 

The  decision  of  the  Supreme  Court  upon 
the  questions  certified  by  this  court  In  this  case 
(129  Ga.  — ,  59  S.  B.  234)  settles  the  only 
doubtful  question  presented  by  the  record. 
There  was  no  error  in  overruling  the  demurrer 
or  in  refusing  a  new  trial  on  any  of  the  grounds 
presented. 

(Syllabus  by  the  Court) 

Error  from  City  CJourt  of  Macon;  Robt. 
Hodges,  Judge. 

Action  by  Warfield  &  Lee  against  the  Louis- 
ville &  Nashville  Railway  Ck>mpany.  Judg- 
ment for  plaintiffs,  and  defendant  brings 
error.  Case  certified  to  the  Supreme  Court 
(59  S.  E.  234),  and  on  the  judgment  thereof 
affirmed. 

Hardeman  &  Jones,  for  plaintiff  in  error. 
Jos.  H.  Hall  and  Warren  Roberts,  for  de- 
fendants in  error. 

POWELL,  J.     Judgment  affirmed. 


(107  Va.  m) 

NORFOLK  &  W.  RT.  CO.  v.  OBBNSHAIN, 
et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 
21, 1907.) 

1.  Dismiss  Air- Waters  and  Water  Courses— 
Obstruction— B11.L  to  Restore  Rights- 
Parties. 

A  bill  against  a  company  and  an  individual 
defendant  to  restore  an  obstructed  water  right 
was  properly  dismissed  as  to  the  latter,  where 
the  only  reference  to  him  was  that  he  had  pre- 
tended to  convey  the  right  to  the  company 
though  not  owning  it,  and  no  relief  was  asked 
against  him,  and  where  the  company's  answer 
was  not  filed  as  a  cross-bill,  and  he  was  not 
made  a  party  to  it. 

2.  Waters  and  Water  Courses  —  Con vet- 
ancf>— sutficienct  of  description. 

Under  Code  1904,  §  2443,  providing  that 
every  deed  shall,  unless  an  exception  be  made 
therein,  be  construed  to  include  all  appurte- 
nances belonging  to  the  land,  a  conveyance  of 
all  the  grantor's  right,  title,  and  claim  of  what- 
ever kind  in  land,  included  a  water  rlsjht  re- 
served as  an  easement  appurtenant  to  the  land 
in  a  conveyance  of  a  railway  right  of  way  by 
his  remote  grantor. 

3.  Same— Abandonment. 

That  a  water  right  reserved  in  the  con- 
veyance of  a  railway  right  of  way  has  not  been 
used  for  several  years  does  not  show  that  it 
has  been  extinguished  or  abandoned. 

[Ed.  Note.— For  cases  in  noint,  see  Cent.  Dig. 
vol.  48,  Waters  and  Water  Courses,  S  183.] 


Appeal  from  Circuit  Courts  Botetourt 
Coimty. 

Bill  by  D.  O.  Obenshain  against  the  Nor- 
folk &  Western  Railway  Company  and  James 
Mundy.  From  a  decree  dismissing  the  bill 
as  to  defendant  Mundy,  and  a  decree  for 
complainant,  defendant  company  appeals. 
Affirmed. 

E.  M.  Pendleton,  for  appellant  railway 
company.  Benjamin  Haden,  for  appellant 
Mundy.    W.  B.  Simmons,  for  appelleeu 


HARRISON,  J.  This  bill  in  chancery 
filed  by  the  appellee,  J.  C.  Obenshain,  against 
the  appellant  and  James  Mundy,  to  have  re- 
stored a  certain  water  right  alleged  to  have 
been  obstructed  by  a  wide  and  high  fill  made 
by  the  Norfolk  &  Western  Railway  Company 
over  the  route  of  the  race  and  trunk  former- 
ly used  In  conducting  the  water  over  the 
right  of  way  granted  by  J.  J.  Echols  to  the 
Shenandoah  Valley  Railroad  Company  In 
August,  1881.  The  complainant  claims  that 
he  owns  this  water  right,  and  is  entitled  to 
have  It  flow  from  its  source  unobstructed  to 
his  foundry  and  machine  shops,  and  that  he 
has  acquired  this  right  under  his  purchase 
of  this  property  from  his  grantor  and  her 
predecessors  in  title. 

By  decree  of  September,  1906,  a  donurrer 
to  the  bill  by  James  Mundy  was  sustained, 
and  the  bill  dismissed  as  to  him,  and  in  June, 
1006,  the  cause  was  considered  on  its  merits, 
upon  the  proceedings  had  therein,  and  a  de- 
cree entered,  holding  that  the  complainant 
was  entitled  to  the  water  right  In  question 
as  appurtenant  to  his  foundry  and  machbie 
shop  lot;  and  the  court,  not  being  then  ad- 
vised as  to  the  best  method  of  affording  the 
complainant  relief,  recommitted  the  cause  to 
its  master  commissioner,  who  was  directed  to 
inquire  and  report  whether  the  defendant 
railway  company  should  be  required  uncon- 
ditionally to  remove  the  obstruction,  or 
whether  it  should  be  required  to  provide  a 
passageway  for  the  water  through  its  fill, 
and,  if  the  latter,  to  locate  the  point  at  which 
such  passageway  should  be  constructed  and 
the  size  of  the  same.  From  both  of  these 
decrees  this  appeal  has  been  taken. 

We  are  of  opinion  that  the  circuit  court 
committed  no  error  in  sustaining  the  demur- 
rer of  James  Mundy  and  dismissing  the  bill 
as  to  him. 

The  only  reference  to  James  Mundy  in  the 
bill  is  that  by  his  deed  of  April  30,  1901,  he 
had  attempted  and  pretended  to  convey  the 
water  right  in  question  to  the  appellant  com- 
pany, charghig  that  Mundy  did  not  own  such 
water  right,  and  that  the  railway  company, 
therefore,  acquired  no  rights  under  such  pre- 
tended deed,  which  was  void.  The  bill  char^ 
ged  that  the  water  right  had  been  obstructed 
by  the  Norfolk  &  Western  Railway  Company 
making  a  fill  across  the  water  course.  It 
does  not  charge  that  Mundy  had  obstructed 
the  water  right,  that  he  owned  any  land 
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tbrongh  wlilch  the  water  would  run,  or  that 
he  had  any  control  over  or  right  to  the  water. 
It  does  not  allege  that  Mundy  can,  or  should 
be  required  to,  restore  such  water  right  If 
the  complainant  is  entitled  to  it  No  relief 
Is  prayed  for  against  Mundy;  the  prayer  of 
the  bill  being  that  the  appellant  railway  com- 
pany be  required  to  remove  the  fill,  or  that  it 
be  required  to  pay  a  money  compensation  in 
lieu  of  such  removal,  and  that  it  be  enjoined' 
from  further  Interfering  with  the  flow  of  the 
water.  There  is  no  Issue  made  by  the  plead- 
ings between  Mundy  and  the  appellant  rail- 
way company.  The  answer  of  the  appellant 
was  not  filed  as  a  cross-bill,  and  Mundy  was 
not  made  a  party  to  it,  and  was  not  required 
to  take  any  notice  of  its  allegations.  If  it  be 
claimed  that  Mundy  is  under  a  liability  to 
the  railroad  company  by  reason  of  his  deed 
of  April  80,  1901,  he  is  entitled  to  be  prop- 
erly impleaded  by  the  company  before  a  hear- 
ing of  the  controversy,  in  which  controversy, 
so  far  as  this  record  shows,  the  appellee, 
Obenshain,  appears  to  have  no  Interest 

*  We  are  further  of  opinion  that  there  is  no 
error  In  the  decree  of  June,  1006,  holding 
that  the  appellee,  D.  G.  Obenshain,  is  entitled 
to  the  water  right  in  question. 

The  record  shows  that  in  the  year  1873, 
the  property  in  controversy,  together  with 
other  property,  was  sold  and  conveyed  to  one 
J.  J.  Echols  by  L.  Idnkenhoker,  a  special  com- 
missioner of  the  court  This  deed  from  Lin- 
kenhoker,  commissioner,  to  ESchols,  conveys 
the  water  right  in  controversy  to  Bchols,  and 
by  the  citations  it  contains  shows  that  for 
many  yearp  prior  thereto  this  water  right 
was  recognized  and  reserved  in  the  deeds 
conveying  this  foundry  and  machine  shop 
property.  In  August,  1881,  J.  J.  Bchols  grant- 
ed and  conveyed  to  the  Shenandoah  Valley 
Railroad  Company,  the  predecessor  in  title 
to  the  appellant,  a  right  of  way  for  its  rail- 
road through  these  lands.  In  this  deed  the 
grantor  expressly  reserved  the  right  to  have 
this  water  continue  to  flow  uninterruptedly 
to  his  foundry  and  machine  shops,  and  the 
Shenandoah  Valley  Railroad  Company  cove- 
nanted to  so  protect  such  water  way  over 
the  land  conveyed  to  it  as  not  to  diminish  the 
flow  or  affect  the  fall  of  the  water  in  its 
passage  to  the  machine  shops.  Subsequently, 
In  October,  1881,  Bchols  conveyed  the  foundry 
and  machine  shop  lot,  as  to  which  he  had  re- 
served the  water  right  in  his  deed  to  the 
Shenandoah  Valley  Railroad  Company,  to 
James  Mundy,  making  special  reference  to 
the  Linkenhoker  deed  as  the  source  of  his  ti- 
tle and  for  a  particular  description  of  the 
property  he  was  then  conveying.  In  October, 
1800,  James  Mundy  conveyed  all  of  his  right, 
title,  claim,  and  interest  of  whatever  kind, 
in  the  controverted  property,  to  the  River- 
side Land  Company,  and  it  has  passed,  with 
its  appurtenances,  from  that  company  through 
several  alienations  to  the  appellee,  Oben- 
shain, whose  deed  from  Emma  J.  McLaugh- 
lin is  dated  February  26,  19Q2. 


In  April,  1901,  the  appellant  railway  com- 
pany, the  successor  in  title  to  the  Shenan- 
doah Valley  Railroad  Company,  desiring  to 
do  away  with  the  trestle  then  in  use  and  to 
substitute  the  fill  complained  of  across  the 
water  way,  'obtained  from  James  Mundy, 
who  had  theretofore  parted  with  the  prop- 
erty, a  deed  reciting  the  covenant  of  the 
Shenandoah  Valley  Railroad  Company  to 
protect  the  water  right,  and  releasing  the 
appellant  from  all  obligation  with  respect 
to  such  water  right  and  authorizing  it  to 
fill  up  the  space  over  the  water  way  there- 
tofore spanned  by  the  trestle. 

The  contention  of  the  appellant  la  that 
there  is  no  express  grant  of  the  water  right 
in  the  deed  of  October,  1890,  from  James 
Mundy  to  the  Riverside  Land  Company,  and 
nothing  therein  to  indicate  an  intention  to 
convey  any  water  right;  that  the  foundry 
and  machine  shops  were  then  in  a  state  of 
decay;  and  that  the  Riverside  Land  Com- 
pany bought  the  property  to  be  divided  up  in- 
to town  lots,  which  was  done,  and  the  plat 
thereof  recorded. 

Mundy  conveyed  to  the  Riverside  Land 
Company  all  of  his  right  title,  and  claim,  of 
whatever  kind,  in  and  to  the  controverted 
property.  Among  these  rights  which  he  own- 
ed was  the  water  right  in  question  which 
had  been  conveyed  to  him  by  Bchols,  and  the 
preservation  and  protection  of  which  had 
been  expressly  guaranteed  to  the  property 
by  the  recorded  covenant  of  the  Shenandoah 
Valley  Railroad  Company  before  Mundy  be- 
came the  owner.  It  is  true  that  the  water 
right  was  not  specifically  mentioned  in  the 
deed  from  Mundy  to  the  Riverside  Company; 
but  it  was  not  reserved  or  excepted  from 
that  grant  and  hence  the  easement  passed 
from  the  grantor,  as  an  appurtenance  pass- 
ing with  the  land,  as  fully  as  the  buildings 
or  other  rights  appertaining  thereto. 

The  Code  provides  that  ''every  deed  con- 
veying land  shall,  unless  an  exception  be 
made  therein,  be  construed  to  include  all 
buildings,  privileges,  and  appurtenances  of 
every  kind  belonging  to  the  lands  therein 
embraced."    Code  1904,  S  2443. 

This  right  of  easement  originated  by  ex- 
press grant  and  is  shown  to  be  reasonably 
necessary  to  the  beneficial  enjoyment  of  the 
property  in  question,  to  which  it  is  an  ap- 
pmlenance.  Its  preservation  as  an  import- 
ant appurtenance  to  the  property  was  care- 
fully guarded  and  protected  when  the  right 
of  way  was  granted  to  the  Shenandoah  Val- 
ley Railroad  Company,  and  it  has  passed 
without  qualification  or  reservation  as  a  prop- 
erty right  from  those  who  originally  created 
it,  through  successive  owners,  to  the  appel- 
lee, D.  C.  Obenshain.  As  late  as  April,  1901, 
the  appellant  in  changing  its  track  from  a 
trestle  to  a  fill,  recognized  the  existence  of 
this  water  right  and  its  value  by  attempting 
to  buy  it  from  James  Mundy,  and  to  obtain 
from  him  a  release  of  the  obligation  it  was 
under,  by  reason  of  the  covenant  of  its  pred- 
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ecessor,  to  preserve  and  protect  tbe  same. 

It  is  true,  as  contended,  that  this  property 
has  for  a  long  time  been  in  a  dilapidated 
condition,  and  that  the.  water  right  in  con- 
trorersy  has  not  been  used  for  a  number  of 
years;  but  the  mere  nonuser  of  an  easement 
which  has  been  created  by  grant  does  not 
extinguish  it,  or  show  that  it  has  been  aban- 
doned.   Angell  on  Water  Courses,  S  252. 

In  Watts  V.  Johnson  R.  B.  Corp.,  105  Va. 
519,  525,  54  S.  B.  317,  319,  it  is  said,  citing 
numerous  authorities:  'The  doctrine,  too, 
is  well  settled  that  mere  nonuser  of  an  ease- 
ment created  by  deed  for  a  period  however 
long  will  not  amount  to  abandonment.  To 
show  this  there  must  be  acts  of  the  owner 
showing  an  intention  to  abandon,  or  an  ad- 
verse user  by  the  owner  of  the  servient  es- 
tate, acquiesced  in  by  the  owner  of  the  dom- 
inant estate.  Nothing  short  of  a  user  by 
the  owner  of  the  servient  estate,  which  is 
adverse  to  the  enjoyment  of  the  easement  by 
the  owner  thereof,  for  a  period  sufiQcient  to 
create  a  prescriptive  right,  will  destroy  the 
right  granted." 

The  record  in  the  case  at  bar  does  not  Jus- 
tify the  conclusion  that  the  appellee,  Oben- 
shain,  has  abandoned  the  water  right  in  con- 
troversy, or  that  it  was  ever  abandoned  by 
those  under  whom  he  claims. 

For  these  reasons,  the  decrees  complained 
of  must  be  affirmed. 

Affirmed. 

a07  Va.  846) 

MIDGETS  V.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 
13,  1907.) 

Cbiicinal  Law  — Writ  of  Bbbob  — Bill  of 

Exceptions. 

Where  the  bills  of  exceptions  in  a  criminal 
case  were  not  signed  by  the  trial  Judge  at  the 
term  at  which  the  rulings  excepted  to  were 
made,  or  in  vacation  within  30  days  after  the 
end  of  the  term,  or  at  a  time  at  which  the  par- 
ties by  consent  entered  of  record  at  the  term 
had  agreed  on,  a  writ  of  error  will  be  dismissed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  S  2847.] 

Error  to  Corporation  Court  of  Alexandria. 

George  Midgets,  alias  William  Johnson, 
was  convicted  of  murder,  and  brings  error. 
Dismissed. 

Howard  W.  Smith  and  R.  D.  Brumback, 
for  plaintiff  in  error.  William  A.  Anderson, 
for  the  Commonwealth. 

PER  CURIAM.  This  day  came  again  the 
parties  by  counsel,  and  the  court  having 
maturely  considered  the  motion  of  the  com- 
monwealth to  dismiss  the  writ  of  error 
awarded  in  this  case  and  the  answer  of  the 
defendant  thereto,  and  it  now  appearing  to 
the  court  that  the  several  bills  of  exception 
of  the  plaintiff  In  error  were  not  signed  by 
the  judge  of  the  corporation  court  of  the  city 
of  Alexandria  at  the  term  at  which  the  opin- 
ions and  judgment  of  said  court  to  which 


exception  is  taken  were  announced,  or  in  the 
vacation  of  said  court  within  30  days  after 
the  end  of  such  term,  or  at  a  time  at  which 
the  parties  by  consent  entered  of  record  at 
said  term  had  agreed  that  they  should  be  so 
signed,  but  were  signed  by  the  said  judge 
at  a  subsequent  term  of  his  said  corporation 
court,  the  court  is  of  opinion  that  the  said 
writ  of  error  was  Improvidently  awarded. 
It  is  therefore  considered  that  the  said  writ 
of  error  be  dismissed,  and  that  the  common- 
wealth recover  of  the  plaintiff  in  error  her 
costs*  by  her  about  her  defense  herein  ex- 
pended, wMch  is  ordered  to  be  forthwith 
certified  to  the  said  corporation  court  of  the 
city  of  Alexandria. 


(62  W.  Va.  602) 

PATRICK  et  al  v.  STARK  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  10907.) 

1.  Limitation  of  Actions— Suits  in  Bourrr. 

Statutes  of  limitation  are  never  applicable 
to  causes  of  action  falling  within  the  exclusive 
jurisdiction  of  courts  of  equity. 

[Ed.  Note.— For  cases  in  pohit,  see  Cent  Dig. 
vol.  33,  Lunitation  of  Actions,  9  169.] 

2.  Trusts  —  Ekfobcemsnt  —  Equitablb  Rb- 

LIEF. 

Enforcement  of  a  resultiiif  trust  in  land, 
being  a  proceeding  for  the  vindication  of  mere 
equitable  title,  not  recognized  in  courts  of  law, 
is  cognizable  in  equity  only. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  47,  Trusts,  S  665.] 

8.  Saice— Laches. 

The  equity  rule  of  laches  is  applicable  to 
proceedings  to  enforce  all  trusts,  affecting  title 
to  land,  for  the  establishment  of  which  resort 
must  be  had  to  parol  evidence,  without  r^aid 
to  classification  as  express*  implied,  resultant, 
and  constructive  trusts. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  47,  Trusts,  U  571-4573.1 

4.  Equitt—Laches— Excuse  fob  Delat^ 

Generally,  any  le^l  disability,  such  as  hi- 

fancy  or  coverture,  will  excuse  delay  in  saing 

for  uie  enforcement  of  a  purely  equitable  right 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 

vol.  19,  Equity,  S  241.] 

5.  Same. 

When  equity  does  not  apply  the  statute 
of  limitations  by  analogy  (as  it  does  to  demands 
purely  le^l  and  those  as  to  whi<^  there  is  con- 
current jurisdiction  at  law  and  in  equity),  the 
averments  of  matter  to  excuse  delay  neea  not 
be  of  the  degree  of  certainty  and  particularity 
that  is  required  to  make  out  a  case  of  exception 
from  the  statute  of  limitations,  on  the  ground 
of  fraudulent  obstruction  of  the  prosecntion  <tf 
the  action. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  19,  Equity,  S  227.] 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  (5onrt,  Taylor  County. 

Bill  by  Thomas  J.  Patrick  and  others 
against  Larkin  J.  Stark  and  others.  Decree 
for  defendants,  and  plaintiffs  appeaL  Re- 
versed and  remanded. 

Elmer  F.  Goodwin,  Thomas  Coleman,  and 
H.  P.  Camden,  for  appellants.  Dent  &  Dent, 
for  appellees. 
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POFPENBARGBR,  J.  The  circuit  court 
of  Taylor  county  entered  a  decree  sustaining 
a  demurrer  to  tbe  bill  of  Thomas  J.  Patrick, 
Simon  Crouse,  Viola  Grouse,  and  Eliza  J. 
Stuart  on  the  ground  of  laches  and  stale- 
ness  of  demand,  and  they  have  brought  it  to 
this  court  for  review. 

The  bill  was  filed  against  Larkln  J.  Stark 
and  Louie  Stark,  his  wife,  to  establish  a  re- 
sulting trust  in  certain  land  situate  in  said 
county.  The  material  facts  alleged  are  about 
as  follows:  In  February,  1865,  Sylvester  Pat- 
rick and  his  brother,  Jacob  Patrick,  residing 
in  Wood  county,  and  being  the  owners  of 
real  estate  therein  situate,  sold  the  same  for 
the  sum  of  $14,000  in  cash.  Jacob  Patrick 
took  this  money,  belonging  equally  to  him- 
self and  Sylvester,  and  invested  it  in  what 
is  known  as  the  **Willlam  Mallonee  Farm,** 
in  Taylor  county,  near  Meadland,  containing 
about  339  acres,  for  which  he  paid  $16,900  in 
cash,  of  which  $7,000  belonged  to  Sylvester, 
and  took  a  deed  in  his  own  name,  bearing 
date  March  15,  1865.  Soon  afterward,  both 
Jacob  and  Sylvester,  unmarried,  took  pos- 
session of  the  newly  purchased  farm  and 
continued  to  reside  there,  or  in  the  neighbor- 
hood thereof,  until  both  died.  Part  of  the 
time  they  occupied  the  mansion  house  on  the 
farm,  and  part  of  the  time  one  of  them  re- 
sided elsewhere,  but  both  enjoyed  the  rents, 
issues,  and  profits  until  the  death  of  Syl- 
vester, which  occurred  about  Mardh  29, 1886. 
Jacob  married  Mary  Jane  Robinson,  by  whom 
there  was  bom  to  him  an  imbecile  son,  Bruce, 
and  he  (Jacob)  died  about  September  13, 
1888,  leaving  both  wife  and  son  surviving 
him,  and  the  son  died  about  July  17,  1896. 
^Ivester  married  Eliza  J.  Snyder  about  Jan- 
uary, 1876,  and  there  were  born  to  them  five 
children,  Clifton,  Ernest,  James,  Viola,  and 
Thomas,  of  whom  Thomas  and  Viola,  plain- 
tiffs in  the  bill,  are  still  living.  Clifton  was 
bom  November  1,  1874,  and  died  August  17, 
1892.  Emest  was  born  February  28,  1876, 
and  died  April  13,  1901.  James  was  bora 
October  2,  1877,  and  died  November  18,  1896. 
Viola  was  bom  September  15,  1880,  and 
Thomas  November  24,  1883.  Eliza  J.  Patrick, 
mother  of  all  these  children  and  widow  of 
Sylvester,  married  Bryson  Stuart,  who  has 
since  died.  Mary  Jane,  widow  of  Jacob  Pat- 
rick, married  I»arkin  J.  Stark,  one  of  the 
defendants,  and  died  in  the  year  1897,  leav- 
hig  a  will,  by  which  she  devised  to  said  Stark 
all  of  her  property  except  certain  sums  of 
money  which  she  gave  as  specific  legacies 
to  sundry  persons,  amounting,  in  tbe  aggre- 
gate, to  about  $800.  Under  this  will  Stark 
took  the  legal  title  to  the  land,  since  Bmce 
inherited  it  from  his  father,  Jacob,  and,  dy- 
ing without  issue,  left  it  to  his  mother.  Un- 
der tbe  will  Stark  claims,  and  is  in  posses- 
sion of,  the  entire  farm,  which  now  consists 
of  about  260  acres,  a  portion  thereof  having 
been  sold  in  April,  1890,  to  Charles  W.  Rey- 
nolds, to  satisfy  the  debts  of  Jacob  Patrick, 
In  a  suit  in  equity  brought  by  Allen  Nuzum, 


his  administrator.  After  the  death  of  Mary 
Jane,  Stark  married  Louie  Rogers,  the  other 
defendant  On  the  18th  day  of  March,  1902, 
Jyarkin  J.  Stark  and  wife  conveyed  28.8 
acres  .of  the  land  to  Jerlah  Stark,  who,  with 
his  wife,  reconveyed  it  to  the  defendants  by 
deed  dated  April  7.  1905.  Tacitly  the  bill 
says  the  plaintiffs  have  not  received  any 
rents  or  other  profits  of  the  land  since  the 
death  of  Sylvester  Patrick,  March  29,  1886, 
for  It  falls  to  allege  the  fact,  and  charges 
that  "Mary  Jane  Patrick  inherited  the  inter- 
est of  her  said  son  In  said  farm,  and  that  the 
said  Bruce  Patrick'  and  the  said  Mary  Jane, 
his  mother,  held  the  said  'William  Mallonee 
Farm,'  from  the  date  of  the  death  of  the  said 
Jacob  Patrick  down  to  the  date  of  the  death 
of  the  said  Mary  Jane  in  the  year  1897,  as 
hereinafter  alleged,  subject  to  the  equitable 
estate  of  the  heirs  of  the  said  Sylvester  Pat- 
rick"; and,  further,  that  Jacob  and  Sylvester 
operated  said  farm  jointly  and  together  en- 
joyed the  rents,  issues,  and  profits  thereof 
from  the  time  of  the  purchase  thereof  until 
they  died. 

As  the  bill  sets  up  a  cause  of  action  cog- 
nizable only  in  equity,  an  equitable  title  to 
real  estate  withheld  by  the  defendants,  the 
statute  of  limitatidns  cannot  apply,  either 
directly  or  by  analogy,  no  matter  what  the 
form  or  nature  of  the  tmst  may  be.  Whether 
the  statute  will  be  applied  in  equity  depends 
upon  the  nature  of  the  demand  asserted  in 
that  court  If  It  be  a  purely  legal  demand, 
or  if  it  be  one  of  concurrent  jurisdiction, 
equity  will  apply  the  statute  by  analogy. 
Newberger  v.  Wells,  51  W.  Va.  624,  632,  et 
seq.,  42  S.  E.  625;  Thompson  ▼.  Whi taker 
Iron  Co.,  41  W.  Va.  574,  23  S.  E.  795;  Bland 
V.  Stewart,  85  W.  Va.  518,  14  S.  E.  215; 
Woods  V.  Stevenson,  43  W.  Va.  149,  27  S.  B. 
309;  Trader  v.  Jarvis,  23  W.  Va.  101;  Pusey 
V.  Gardner,  21  W.  Va.  470.  The  bill  sets  up 
what  is  known  in  equity  as  a  resultant  trust, 
and,  no  matter  whether  it  be  an  express 
tmst  or  not,  it  can  be  enforced  in  an  equi- 
table forum  and  not  elsewhere.  The  char- 
acter of  the  bill  is  determined  partly  by  the 
nature  of  the  transaction  to  which  it  re- 
lates, and  partly  by  its  form  and  the  relief 
It  seeks.  If  Jacob  Patrick,  having  in  his 
hands  $7,000  of  his  brother's  money,  without 
any  authority,  invested  it  in  land,  and  took 
the  deed  in  his  own  nkme,  the  brother  had 
an  option  to  waive  the  wrong  and  ratify  the 
act  and  claim  title  to-  a  share  of  the  land, 
proportionate  to  the  amount  of  his  money,  or 
to  proceed  as  for  a  wrong,  treating  the  other 
party  as  a  trustee  ex  malificio,  and  follow  up 
the  fund  and  charge  it  upon  the  land  and 
exact  it  therefrom.  In  the  former  case,  he 
would  set  up  a  resultant  tmst,  an  equitable 
title  in  the  land,  which  a  court  of  equity 
would  sustain,  on  the  presumption  that  it 
was  the  intention  of  the  parties  to  make  the 
one  holding  the  legal  title  a  trustee  for  the 
other.  In  the  latter  case,  the  bill  would  al- 
lege what  is  known  in  equity  as  a  construe- 
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tive  trust,  resting  upon  a  fraud  whidi  made 
the  perpetrator  thereof  a  trustee  for  the  in- 
jured party.  Mar9hall's  Ex*r  v.  Hall,  42  W. 
Va,  641,  26  S.  E.  800;  Orumrine  y.  Crum- 
rine,  50  W.  Va.  226,  40  &  E.  d41,  88  Am. 
St  Bep.  859;  Webb  v.  Bailey,  41  w:  Va. 
463,  2S  S.  E.  644.  His  bill  would  assert  a 
right  in  respect  to  the  land,  but  it  would  be 
only  a  lien  for  the  security  of  the  wrongfully 
diverted  fund.  The  statute  of  limitations 
could  not  apply  in  either  case,  for  both  would 
be  cognizable  in  equity  only.  That  it  does 
not  apply  to  all  constructive  trusts  was  ex- 
pressly decided  in  Newman  v.  Newman,  60 
W.  Va.  371,  56  S.  E.  377.  That  it  does  apply 
to  some,  namely,  when  the  demand  arising 
out  of  it  is  cognizable  either  at  law  or  in 
equity,  as  the  cestui  que  trust  may  elect,  has 
been  decided  in  Beecher  v.  Foster,  51  W.  Va, 
606,  42  S.  E.  647,  and  in  Thompson  v.  Whit- 
aker  Iron  Co,,  41  W.  Va.  574,  23  S.  E.  795. 
In  Beecher  v.  Foster,  the  demand  set  up  was 
not  the  assertion  of  a  lien  upon  land,  but 
the  recovery,  by  a  mere  personal  decree,  of  a 
sum  of  money  which  had  been  wrongfully 
diverted  by  a  trustee.  It  was  not  a  purely 
equitable  demand. 

Though  the  statute  of  limitations  does  not 
apply,  the  rule  of  laches  is  applicable  to  all 
constructive,  resultant,  and  other  trusts  for 
the  establishment  of  which  resort  to  parol 
evidence  is  necessary.  Troll  v.  Carter,  15 
W.  Va.  567,  held  as  follows:  "Whenever  the 
courts  permit  parol  evidence  to  be  received 
to  establish  a  trust,  they  always  require  such 
evidence  to  be  clear  and  unquestionable,  to 
produce  such  result  And  they  will  never 
enforce  such  a  parol  trust,  where  a  great 
lapse  of  time  has  intervened  since  the  ab- 
solute deed  was  executed,  anu  where  the 
grantee,  during  such  time,  has  acted  as  the 
absolute  owner  of  the  property,  unless,  the 
laches  of  those  claiming  to  be  cestuis  que 
trust  is  satisfactorily  explained."  That  re- 
sultant trusts,  though  express,  are  subject 
to  this  rule  has  been  judicially  declared. 
Woods  V.  Stevenson,  43  W.  Va.  149,  27  S. 
B.  309;  Heiskell  v.  Powell,  23  W.  Va.  717; 
Miller  V.  Blose's  Ex'r,  30  Grat  (Va.)  744.  It 
is  sometimes  interposed  in  the  case  of  an  ex- 
press trust,  evidenced  by  a  written  instru- 
ment, after  the  trustee  has  repudiated  the 
same  and  brought  home  to  the  cestui  que 
trust  knowledge  of  his  repudiation  thereof. 
Bargamin  v.  Clarke,  20  Grat  (Va.)  544.  "It 
is  often  suggested  that,  the  lapse  of  time  con- 
stitutes no  bar  in  cases  of  trust,  but  this 
proposition  must  be  received  with  its  ap- 
propriate qualifications.  As  long  as  the  rela- 
tion of  trustee  and  cestuis  que  trust  is  ac- 
knowledged to  exist  between  the  parties,  and 
the  trust  is  continued,  lapse  of  time  can  con- 
stitute no  bar  to  an  account  or  other  proper 
relief  for  the  cestui  que  trust  But,  when 
this  relation  is  no  longer  admitted  to  exist,  or 
time  and  long  acquiescence  have  obscured  the 
nature  aud  character  of  the  trust,  or  the  acts 
of  the  parties,  or  other  circumstances,  give 


rise  to  presumptions  unfavorable  to  its  con- 
tinuance, in  all  such  cases  a  court  of  equity 
will  refuse  relief,  upon  the  ground  of  lapse  of 
time  and  Its  inability  to  do  complete  justice. 
This  doctrine  will  apply  even  to  cases  of  ^- 
press  trust  and,  a  fortiori.  It  will  apply 
with  increased  strength  to  cases  of  implied 
or  constructive  trusts.**  2  Story's  EJquity,  S 
1520a,  quoted  with  approval  In  Bargamin  v. 
Clarke,  cited. 

Long  lapse  of  time  raises  a  presumption  of 
abandonment,  and  puts  upon  the  plaintiff  the 
duty  of  excusing  or  explaining  it  in  his  bilL 
Without  such  excuse  his  bill  is  bad  on  de- 
murrer; but  if  the  explanation  made  lays 
hold  upon  the  conscience  of  the  chancellor 
and  satisfies  it  that  the  plaintiff  has  been 
free  from  inequitable  conduct,  and  has  had 
some  good  reason  for  not  asserting  his  de- 
.mand  at  an  earlier  date,  which  negatives  the 
presumption  of  abandonment,  the  delay  is 
overlooked,  and  the  bill  held  good.  The  ex- 
cuse set  up  here  is  infancy  on  the  part  of  two 
of  the  plaintiffs,  and  that  Is  amply  sufiicient 
to  free  them  from  the  charge  of  laches 
during  the  period  of  their  infancy,  for,  gen- 
erally, laches  is  not  imputable  to  any  person 
who  is  laboring  under  disability  such  as  in- 
fancy or  coverture.  Waldron  v.  Harvey,  54 
W.  Va,  608,  617,  46  S.  B.  603,  102  Am.  St 
Bep.  959;  Baker  v.  Morris'  Adm'r,  10  Leigh 
(Va.)  284;  Knight  v.  Watts'  Adm'rs,  26  W. 
Va.  175;  Bobinett  v.  Bobinetfs  Heirs  (Va.) 
19  S.  E.  845;  Hogg's  Bq.  Pr.  S  289,  p.  41& 
This  seems  to  be  a  general  rule,  subject  to 
exceptions,  and  not  an  invariable  one.  In 
Knight  V.  Watts'  Adm'rs,  Judge  Green  said: 
"An  infant  or  lunatic  ought  not  to  be  preju- 
diced because  of  the  failure  of  a  next  friend 
to  institute  such  a  suit,  if  such  suit  is  brought 
promptly  after  there  is  some  one  upon  whom 
the  law  imposes  the  obligation  to  guard  the 
interests  of  the  infant  or  lunatic."  While 
It  may  be  said  to  depend  somewhat  upon  the 
circumstances,  if  it  appear  that,  at  the  time 
the  cause  of  action  accrued,  the  plaintiffs 
were  infants  of  tender  years,  they  are  sel- 
dom, if  ever,  turned  away  as  having  come 
too  late.  Lamar's  Ex'r  v.  Hale,  79  Va.  147; 
Wilson  V.  Branch,  77  Va.  65,  46  Am.  Bep. 
709.  It  may  be  that  infancy  would  be  no 
protection,  if  laches  had  begun  to  run  against 
the  ancestor,  since  the  running  of  the  statute 
of  limitations  does  not  cease,  in  favor  of 
heirs,  by  reason  of  the  death  of  the  ancestor 
against  whom  it  had  already  commenced  to 
run ;  but  this  question  need  not  be  considered 
or  disposed  of  here,  for  time  had  not  com- 
menced to  run  against  the  ancestor.  The  bill 
alleges  that  up  until  the  time  of  his  death, 
Sylvester  Patrick  shared  with  his  brother 
in  the  rents,  issues,  and  profits  of  the  land; 
and,  so  long  as  the  trust  relation  was  thus 
acknowledged,  and  not  repudiated,  forbear- 
ance to  sue  for  the  legal  title  did  not  con- 
stitute laches.  Bargamin  v.  Clarke,  20  Grat. 
(Va.)  544;  Beed  v.  Bachman  (W.  Va.)  57  S 
E.  769.    As  long  as  there  is  an  assertion  of 
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an  equitable  right  by  the  party  claiming  it, 
recognized,  acknowledged,  and  acceded  to  by 
the  other  party,  laches  does  not  rnn.  In 
other  words,  the  fact  of  sudi  continuous  de- 
mand, recognition,  and  accession  excuses 
lapse  of  time.  Southern  Ry.  Co.  v.  Gregg, 
101  Va.  808,  43  S,  E.  570;  Grlffln  v.  Mc- 
Caulay'B  Adm'r,  7  Grat  476;  Beverly  ▼. 
Rhodes.  80  Va.  415,  10  S.  E.  572 ;  Alexander 
V.  Byrd,  85  Va.  690,  8  S.  B.  577. 

This  suit  was  instituted  on  the  23d  day 
of  August,  1905,  less  than  one  year  after 
Thomas  Patrick  attained  his  majority,  and 
less  than  four  years  after  Viola  Grouse  at- 
tained hers.  In  view  of  their  disability  until 
dates  so  near  the  institution  of  the  suit,  the 
demurrer  should  have  been  overruled,  and, 
for  the  error  of  the  court  below  In  failing  to 
do  so,  the  decree  will  be  reversed ;  but  we  re- 
frain, in  the  present  state  of  the  case,  from 
Indicating  any  opinion  as  to  when  the  trust 
was  disavowed,  if  at  all,  since,  on  the  final 
hearing,  the  facts  will  be  more  fully  develop- 
ed, and  the  circumstances  to  be  disclosed  may 
be  such  as  to  deny  relief,  on  the  ground  of 
laches,  notwithstanding  the  disability  under 
which  the  plaintiffs  have  labored.  As  we 
are  not  here  applying  the  statute  of  limita- 
tions by  analogy,  the  excuse  for  delay  need 
not  be  alleged  with  the  certainty  and  par- 
ticularity required  by  the  rule  declared  In 
Newberger  v.  Wells,  51  W.  Va.  624,  42  S. 
E.  025,  in  which  It  was  necessary  for  the 
plaintiffs  to  bring  their  case  within  the  ex- 
ception to  the  statute,  relieving  from  its  op- 
eration, when  prosecution  of  the  action  has 
been  obstructed  by  the  fraudulent  conduct  of 
the  defendant  There  the  right  to  sue  was 
absolutely  barred,  and,  to  relieve  themselves, 
the  plaintiffs  were  called  upon  to  establish 
an  affirmative  act  of  obstruction  on  the  part 
of  the  defendants.  Here  the  plaintiffs  are  re- 
quired to  overcome  a  mere  rebuttable  pre- 
sumption, arising  from  delay ;  wherefore  the 
averment  In  the  bill  of  matter  of  excuse  for 
the  delay  need  not  develop  the  whole  case, 
nor  all  the  facts  bearing  on  the  inquiry  as  to 
laches,  nor  set  forth  the  facts  with  that  de- 
gree of  certainty  required  when  the  object  is 
relief  from  the  bar  of  the  statute  of  limita- 
tions. 

For  the  reasons  stated,  the  decree  will  be 
reversed,  the  demurrer  overruled*  and  the 
cause  remanded* 
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STYLES  V.  CHESAPEAKE  &  O.  RT.  CO. 

(Sapreme  Court  of  Appeals  of  West  Virginia. 
Nov.  19.  1907.)      . 

1.  TBIAI/— iNSTBTJCnONS. 

Where  instructions  are  given  both  for  the 
plaintiff  and  the  defendant  touching  the  same 
subject,  and  some  are  incomplete,  but  state  the 
law  properly  as  far  as  they  go,  and  other  in- 
structions are  given  which  supply  the  defect, 
they  will  itJl  be  taken  and  read  together;  all 
beinjc  the  instructions  of  the  court. 

TEd.  Note.— For  cases  in  point,  see.  Cent  Dig. 
vol  46,  Trial,  §§  708-717.) 
59  S.E.-89 


2L  Sams. 

The  purpose  of  instructions  being  t»  ad- 
vise the  Jury  what  the  law  is  on  the  subject- 
matter  of  the  instructions,  to  carry  out  that  pur- 
pose, all  instructions  given  in  the  case,  whether 
for  either  or  both  parties,  must  be  read  together 
each  in  the  light  of  the  others,  and  they  must 
constitute  a  consistent  whole. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  S§  708-717.] 
3.  Appeait-Review— Verdict. 

Point  3,  Syl.,  Bosley  v.  Railroad  Co.,  54 
W.  Va.  563,  46  S.  E.  613,  66  L.  R.  A.  871.  ap- 
proved and  applied. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Payette  County. 

Action  by  Samuel  H.  Styles  against  the 
Chesapeake  &  Ohio  Railway  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Affirmed. 

Simms  &  Enslow,  for  plaintiff  in  error. 
Dillon  &  Nuckolls,  for  defendant  in  error. 

McWHORTER,  J.  This  was  an  action  in 
case  brought  in  the  circuit  court  of  Fayette 
county  by  Samuel  H.  Styles  against  the 
Chesapeake  &  Ohio  Railroad  Company,  a  cor- 
poration, to  recover  damages  from  said  com- 
pany by  reason  of  its  failure  to  carry  and 
transport  the  plaintiff  from  Glenjean  station 
on  a  branch  of  its  said  road  to  Thurmond, 
another  station,  and  for  personal  injuries  to 
the  said  plaintiff  caused  by  ejecting  him  from 
a  freight  train  of  the  said  defendant  while 
said  train  was  in  motion;  the  plaintiff  hav- 
ing purchased  a  ticket  at  the  said  Glenjean 
station  to  the  said  station  at  Thurmond  and 
return  on  March  19,  1904. 

While  a  demurrer  to  the  declaration  was 
overruled,  there  is  no  complaint  of  the  action 
of  the  court  in  so  doing.  The  only  point  rais- 
ed m  the  case,  except  the  claim  of  excessive 
damages  allowed  by  the  verdict  of  the  jury,  1b 
as  to  the  instructions  given  on  behalf  of  the 
plaintiff.  Instructions  Nos.  1,  2,  3,  and  4  are 
objected  to,  as  it  is  claimed  ''they  are  all 
based  on  the  theory  that  a  common  carrier  of 
passengers  Is  bound  to  receive  just  as  many 
people  as  apply  for  carriage,  no  matter  what 
their  number  or  how  crowded  the  cars  may 
be,"  and  no  other  objection  or  exception  is 
made  to  said  instructions  or  either  of  them. 
On  motion  of  the  defendant,,  the  court  gave 
the  following  Instruction  touching  that  point: 
"The  court  instructs  the  jury  that  a  rail- 
way company  is  not  required  to  carry  an  un- 
usual number  of  passengers  who  without  any 
previous  notice  apply  for  passage  at  a  local 
point  and  the  company  is  not  required  by 
law  to  carry  passengers  on  freight  trains  or 
the  freight  cars,  and,  although  a  ticket  may 
have  been  sold  plaintiff  to  go  on  a  certain 
train.  If  that  train  was  full  when  it  arrived 
at  the  point  where  the  ticket  was  sold,  the 
plaintiff  has  no  right  of  action,  if  the  de- 
fendant's agents  offered  to  refund  the  money, 
which  plaintiff  paid  for  ticket"  The  instruc- 
tions of  plaintiff  and  the  said  instruction  of 
defendant  given  by  the  court  fully  Instructed 
the  jury  on  the  theory  contended  for  by  the 
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defendant  The  instructions  taken  all  to* 
getber  present  the  Issue  fairly  to  the  Jury.  In 
State  V.  Cottrlll,  52  W.  Va.  363,  43  S.  B.  244, 
Syl.  point  1,  is  as  follows:  "When  an  In- 
struction is  incomplete  in  not  going  far 
enough  to  put  the  law  upon  its  subject,  but 
other  instructions  do  state  the  law  omitted, 
and  taken  together  they  properly  state  the 
law  upon  the  subject,  no  error  can  be  based 
on  the  defect  of  such  instructions  to  reverse 
the  Judgment,  as  the  other  Instructions  cure 
the  defects  in  it."  It  is  there  further  held: 
"All  Instructions  given  are  instructions  of  the 
court,  regardless  of  who  requests  them,  and 
are  to  be  considered  together."  And  in  State 
V.  Prater,  52  W.  Va.  133,  43  S.  E.  230,  it  is 
held:  "When  an  instruction  given  is  in- 
complete, but  states  the  law  correctly  as  far 
as  it  goes,  and  the  omitted  part  is  supplied 
by  other  instructions  given,  such  omission  is 
not  error." 

The  second  assignment  is  that  the  court 
erred  in  giving,  on  behalf  of  the  plaintiff,  the 
following  instruction:  "The  court  further 
instructs  the  Jury  that  if  they  find  for  the 
plaintiff  that  they  have  a  right  to  assess  the 
actual  damages  that  may  have  been  sustained 
by  the  plaintiff,  and,  in  addition  thereto, 
they  may  find  such  damages,  if  any,  as  the 
plaintiff  may  be  entitled  to  by  reason  of  any 
physical  pain  or  mental  apguish  suffered  by 
the  plaintiff  as  direct  result  of  the  negligence 
or  breach  of  contract  on  the  part  of  the  de- 
fendant." It  is  argued  by  plaintiff  in  error 
that  said  instruction  was  improper  to  be  giv- 
en, "as  the  evidence  showed  that  plaintiff  had 
sustained  no  physical  injury,  and  under  the 
law  he  cannot  recover  damages  for  mental 
anguish  unaccompanied  by  bodily  injury," 
and  cite  several  authorities  to  sustain  its 
position.  It  Is  not  true  that  according  to  the 
evidence  the  plaintiff  sustained  no  physical 
Injury.  He  states  in  nis  testimony  that  he 
was  hurt  upon  the  head,  and  that  by  his  fall 
In  Jumping  to  the  ground  from  the  car  he  was 
badly  shaken  up,  and,  when  he  got  to  the 
train  upon  which  his  wife  and  child  were, 
he  was  a  nervous  wreck  and  in  a  pretty  bad 
condition.  The  question  as  to  the  amount 
of  damages  is  one  for  the  Jury.  In  Trice  v. 
Railroad  Co.,  40  W.  Va.  271,  21  S.  E.  1022, 
where  plaintiff  w^as  ejected  from  the  train  at 
a  regular  station  and  no  physical  Injury  in- 
flicted, he  having  purchased  a  mileage  ticket 
good  for  one  year  from  date  of  issue  which 
the  agent  had  stamped  by  mistake  the  4th 
day  of  March,  1892,  instead  of  1893,  plaintiff 
tendered  the  ticket  on  the  24th  of  April,  1893, 
In  the  payment  of  fare,  which  was  refused, 
and  he  was  ejected  for  nonpayment  of  fare. 
It  Is  there  held  that,  where  the  case  is  one  of 
indeterminate  damages  and  the  law  gives  no 
specific  rule  of  compensation,  the  decision  of 
the  Jury  upon  the  amount  of  damages  is  gen- 


erally conclusive,  uiiless  the  amount  is  so 
large  or  small  as  to  Induce  the  belief  that  th^ 
Jury  was  influenced  by  passion,  partiality, 
corruption,  or  prejudice,  or  misled  by  some 
mistaken  view  of  the  case.  In  that  case  a 
verdict  for  $550  was  sustained;  the  plaintiff 
being  wrongfully  requested  to  leave  the  train. 
No  force  was  used  to  put  him  off,  and  there 
was  no  physical  injury  inflicted.  See,  also, 
Suth.  Dam.  S  953 ;  Farlsh  v.  Reigle,  11  Grat 
(Va.)  697,  62  Am.  Dec.  666;  Pegram  v.  Stortz, 
81  W.  Va.  220,  6  S.  B.  485 ;  Boster  v.  Rail- 
road CJo.,  36  W.  Va.  318,  15  S.  E.  158;  Sheets 
V.  Railway  CJo.,  39  W.  Va.  475,  20  S.  E.  566. 
The  verdict  in  case  at  bar^is  only  $200,  and, 
if  the  plaintiff  is  entitled  to  recover  at  all, 
this  verdict  cannot  be  complained  of  as  ex- 
cessive. The  plaintiff  was  very  anxious  to 
reach  Thurmond  to  meet  the  passenger  train 
from  the  East  upon  which  his  wife  and  child 
were.  After  being  removed  from  the  passen- 
ger train  by  the  conductor,  he  had  used  every 
means  in  his  'i)ower  to  be  transported  to 
Thurmond,  a  distance  of  8^  miles,  and  ac- 
cording to  the  defendant's  own  testimony  he 
had  permission  from  the  superintendent  to 
ride  upon  a  freight  train,  was  directed  by  the 
superintendent  to  walk  to  Harvey — about  a 
mile  on  the  way  to  Thurmond— where  he 
was  told  he  would  find  a  freight  train  upon 
which  he  could  take  passage.  He  was  acting 
in  good  faith,  trying  to  get  the  carrier  to 
render  him  the  service  which  he  had  paid  for, 
and  to  carry  out  the  order  of  the  superin- 
tendent in  relation  to  his  riding  upon  a 
freight  car.  He  got  upon  tne  train  found 
standing  at  a  station,  and,  after  the  train 
had  started,  he  was  required  by  the  con- 
ductor thereof  to  Jump  from  the  moving 
train,  although  he  told  the  conductor  that  he 
had  a  ticket  and  had  instructions  from  tlie 
superintendent  to  ride  on  a  freight  train. 
The  conductor  told  him  that  "it  didn't  make 
a  damned  bit  of  difference,"  that  he  would 
have  to  get  off,  and  forced  him  to  Jump  off  in 
a  dangerous  place  from  a  height  of  some 
seven  feet  while  the  train  was  in  motion, 
whereby  he  received  the  injury  complained 
of.  Whether  plaintiff  was  rightfully  pr 
wrongfully  on  that  freight  train  the  defend- 
ant had  no  right  to  eject  him  therefrom  in 
the  manner  it  was  done,  while  the  train  was 
in  motion  and  in  so  dangerous  a  place.  The 
damages  are  not  excessive  in  any  view  of  the 
case.  Bosley  t.  Railroad  CJo..  54  W.  Va.  563, 
580,  46  S.  E.  613,  Syl.  point  3,  66  L.  R.  A.  871, 
it  is  held:  "Where  a  case  has  been  fairly 
submitted  to  a  Jury,  and  a  verdict  fairly  ren- 
dered,' It  ought  not  to  be  interfered  with  by 
the  court,  unless  manifest  wrong  or  injustice 
has  been  done,  or  unless  the  verdict  is  plain- 
ly not  warranted  by  the  evidence." 

For  the  reasons  here  given,  the  Judgment 
of  the  circuit  court  is  affirmed. 
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(62  W.  Va.  599) 

JOHNSON  ▼.  GOULD  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia, 

Nov.  1^  1907.) 

1.  Appeal— Remand— Law  of  the  Case. 

A  circuit  court  has  no  power,  in  a  cause 
decided  by  the  appellate  court,  to  rehear  it  as 
to  any  matter  so  decided,  and,  though  it  must 
interpret  the  decree  or  mandate  of  the  appellate 
court,  in  entering  orders  and  decrees  to  carry 
it  into  effect,  any  decree  it  may  enter  that  is  in- 
consistent with  the  mandate  is  erroneous  and 
will  be  reversed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼01.  3,  Appeal  and  Error,  §§  4661-4665.] 

2.  Same— Modification  of  Decbee. 

A  decision  of  the  appellate  court,  declaring 

the  right  of  the  owner  of  land,  on  which  there 

is  a  spring  of  water,  to  have  the  spring  supplied 

from  the  land  of  an  adjoining  proprietor,  to  the 

•▼tent  of  the  natural  flow  of  water  therefrom, 

I  remanding  the  cause  for  such  proceedings 

may  be  necessary  to  carry  the  decision  into 

ct,  cannot  be  modified  by  the  court  below  so 

to  give  to  the  spring  owner  only  the  quantity 

water  afforded  by  the  flow  on  a  given  date. 

Sd.  Note.— For  cases  in  point,  see  Cent  Dig. 

.  3,  Appeal  and  Error,  §S  4606-4700.] 

Syllabus  by  the  Court) 

Ippeal  from  Circuit  Court,  Wood  Comity. 

)ill  by  Nannie  K.  Johnson  against  Fannie 
Gould  and  others.  From  a  decree,  plain- 
appeals.    Modified  and  affirmed. 

;ee  63  S.  BL  798. 

Dave   D.    Johnson,    for    appellant.     Wm. 
ard,  for  appellee  Fannie  M.  Gould. 

POFFENBARGER,  J.  After  the  chancery 
ise  of  Johnson  v.  Gould,  decided  by  this 
irt  February  20,  1906,  and  reported  in  60 
Va.  84,  63  S.  E.  798,  had  been  remanded 
the  circuit  court  of  Wood  county,  and 
!  mandate  entered  there,  a  decree  wi^s  pre- 
.*ed  by  the  counsel  for  Mrs.  Johnson,  and 
rented  to  the  court  for  entry.  There- 
3n  counsel  for  Mrs.  Gould  objected  to  the 
:xy  thereof,  on  the  ground  that  it  did  not 
ifonn  to  the  mandate  and  opinion  of  this 
irt,  and  the  court  modified  it  before  allow- 
;  it  to  be  entered.  Feeling  that  the  decree 
entered  did  not  give  her  the  full  measure 
relief  to  which  she  Is  entitled,  as  de- 
'mlned  by  the  decision  of  this  court,  Mrs. 
hnson  has  appealed. 

The  mandate  required  such  decree  or  de- 

ies  of  the  lower  court  as  should,  among 

ler   things,    "be  necessary   to   carry   Into 

ect   the  principles   stated  and   directions 

en  in  the  written  opinion"  filed.     In  the 

icluslon  of  the  opinion,  It  is  said:    "She 

rs.  Johnson)  is  entitled  to  an  injunction 

asdinst  the  maintenance  by  Mrs.  Gould  of 

the  new  spring,  the  tunnel,  or  ditch,  and  all 

other  constructions  made  by  her.  In  so  far 

only  as  the  same  materially  interfere  with, 

impair,  or  destroy  the  easement  to  which 

Mrs.  Johnson  is  entitled  for  her  land.    Mrs. 

Johnson,    under   the   circumstances    of   this 

case,  is  also  entitled  to  have  the  land  of  Mrs. 

Gould  restored  to  the  condition  in  which  It 

was  at  the  time  of  the  partition.  If  that  can 

l>e  done  (except  where  such  condition  has 


been  changed  by  nataral  causes),  to  far  as 
necessary  to  restore  the  natural  Issuance  or 
flow  of  water  therefrom  supplying  the  old 
spring." 

The  decree  as  prepared  and  tendered  by 
counsel  for  Mrs.  Johnson  seems  to  conform 
In  all  respects  to  the  terms  and  Import  of 
the  quoted  portion  of  the  opinion,  and  that 
portion  harmonizes  with  the  stated  prin- 
ciples and  conclusions  preceding  It  The 
modification  complained  of  consists  of  the  in- 
sertion, at  several  places,  of  the  qualifying 
phrase  "to  the  extent  and  In  the  quantity 
that  fiowed  at  the  time  of  such  partition,** 
or  the  equivalent  thereof,  the  effect  of  which 
is  to  prevent  Mrs.  Johnson  from  having 
restoration  of  the  spring  with  the  full  quan- 
tity of  water  it  will  naturally  fiow,  and 
limit  her  to  so  much  water  as  did  flow  into 
the  spring  at  the  time  of  the  partition.  The 
two  propositions  are  vastly  different.  No 
doubt,  the  quantity  of  water  afforded  by 
the  spring  varies  with  the  seasons  and  the 
changes  of  the  weather.  This  court  had  be- 
fore it  no  means  of  ascertaining  the  quantum 
of  the  flow  at  the  date  of  the  partition,  or 
any  other  time,  and  the  case  was  fully  made 
up  and  finally  decided  here  and  remanded, 
not  for  new  pleadings  and  evidence  on  the 
merits,  or  a  decree  predicated  upon  some 
theory,  differing  from  that  stated  in  the 
opinion.  Plainly  the  former  decision  required 
the  restoration  of  the  spring,  with  all  its 
natural  fiow,  if  that  be  reasonably  practica- 
ble, and,  if  not,  then  as  nearly  as  possible, 
and  the  right  of  Mrs.  Gould  to  maintain  the 
new  spring  on  her  land  and  give  Mrs.  John- 
son the  mere  overfiow  was  most  emphatical- 
ly denied.  The  attempt  of  the  court  below 
to  so  limit  Mrs.  Johnson's  right  was  the  very 
ground  of  complaint  on  the  former  appeal, 
and  the  opinion  expressly  says  the  natural 
issuance  and  flow  of  water  to  the  old  spring 
cannot  be  materially  impaired  or  interrupted 
by  Mrs.  Gould.  No  inquiry  as  to  the  sound- 
ness of  the  former  decision  herein  can  now 
be  prosecuted.  Right  or  wrong,  it  is  the  law 
of  the  case.  Its  binding  force  lies,  not  in 
the  rule  stare  decisis,  but  In  the  principle 
res  judicata.  It  is  a  decision  In  the  same 
case,  forever  and  irrevocably  determining 
the  rights  of  the  parties.  No  court  now  has 
any  power  or  control  over  it  other  than  the 
ascertainment  of  the  intent  and  meaning  of 
the  decision,  from  the  terms  of  the  mandata 
in  entering  such  decrees  as  are  necessary  to 
carry  it  into  effect 

For  the  reasons  stated,  we  are  clearly  of 
the  opinion  that  the  decree  now  complained 
of  varies  from  the  requirements  of  the  man- 
date.   Therefore  It  will  be.modified  by  strik- 
ing from  the  third,  fourth,  fifth,  and  sixth 
paragraphs  thereof  the  parenthetical  phrases 
"to  the  extent  that  said  lands  of  Mrs.  Gould 
did  supply  the  old  spring  at  the  time  of  the 
'  partition  aforesaid,"  and  "to  the  extent  of 
'  permitting   the  original   supply   to  the   old 
I  spring  as  aforesaid"  and  all  others  of  MY.^ 
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and  similar  tenor  and  Import;  and  as  so 
modified  the  decree  will  be  affirmed,  and  tbe 
cause  remanded  for  such  further  proceed- 
ings as  may  be  necessary  to  carry  hito  eflTect 
said  decree  as  modified  and  affirmed,  as  well 
as  the  former  decision  of  this  court  In  this 
cause. 


(62  W.  Va.  671) 

GULLAND  ▼.  GULLAND. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  19,  1907.) 

1.  DiVOBCK— PkOCEDUBB— COKTINUANCB. 

In  suits  for  divorce,  because  of  the  interest 
of  the  state  and  public  therein,  more  llberalil7 
should  be  observed  in  granting  continuances  than 
is  usual  in  other  civil  cases;  but  this  discretion 
should  be  equitably  and  carefully  exercised. 

2.  Samb  —  Apfeai.  —  Review  —  Discbbtion 

OF  OOUBT. 

But,  even  in  such  suits,  where  the  question 
of  a  continuance  is  involved,  the  appellate  court 
must,  before  reversal,  be  able  to  say  that  there 
has  been  an  abuse  of  Its  discretion  by  the  lower 
court. 
8.  CoNTiNUANOB— Absence  of  WrrNESSBS. 

No  continuance  based  on  the  absence  of 
witnesses  will  be  granted,  unless  It  appears 
that  the  absent  evidence  is  material  to  the  is- 
sues as  made  by  the  pleadings. 

[Ed.  Note.~For  cases  in  pomt,  see  Oent.  Dig. 
vol.  10,  Continuance,  SS  69-71.] 

4.  Same. 

Where  by  judgment  or  decree  a  fact  has 
been  adjudged  by  the  court  to  have  been  de- 
fectively pleaded,  a  continuance  should  not  be 
granted  to  obtain  evidence  of  such  fact 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Continuance,  S  70.1 

(Syllabus  by  the  Court) 

Appeal  from  Circolt  Court,  Randolph 
County. 

Action  by  John  Golland  against  Sarah  Eliz- 
abeth Gulland.  Decree  for  plaintiff,  and 
defendant  appeals.    Reversed  and  remanded. 

Jared  L.  Wamsley  and  Harding  &  Hard- 
ing, for  appellant  Samuel  T.  Spears,  for 
appellee. 

MILLER,  P.  In  a  suit  for  divorce  by  hus- 
band against  wife,  upon  bill,  answer,  and 
the  demurrer  and  special  replication  of  the 
plaintiff  thereto,  and  upon  evidence  on  be- 
half of  the  plaintiff  alone,  there  was  a  de- 
cree in  his  favor  dissolving  the  marital  bonds, 
without  alimony  or  other  provision  for  her. 
The  answer  denied  the  grounds  of  divorce 
alleged,  and,  with  some  particularity  as  to 
persons,  time,  place,  and  circumstances,  coun- 
tercharged against  the  plaintiff  adultery  and 
other  violations  of  the  marriage  vows,  which 
would  not  only  preclude  him  from  a  decree, 
but  would  entitle  her  to  a  divorce.  In  this 
answer  the  defendant  asks  suit  money  for 
support,  and  division  of  the  property  alleged 
to  have  been  acquired  by  joint  efforts,  but 
does  not  specifically  pray  for  divorce.  There 
was  a  demurrer  and  a  special  replication  to 
the  answer,  which  demurrer  was  not  specifi- 
cally acted  upon,  but;  through  Inadvertence 
perhaps,  ignored. 


While  the  petition  for  the  appeal  challen- 
ges the  sufficiency  of  the  pleadings  and  iMroof 
to  support  the  decree,  we  do  not  understand 
the  point  to  be  seriously  presented  on  tills 
hearing;  nor  do  we  think  the  decree  amen- 
able to  these  criticisms. 

The  only  other  question  presented  is  the 
motion  of  the  defendant  for  a  continuance. 
In  addition  to  the  facts  otherwise  appearing 
in  the  record,  this  motion  is  supported  by  the 
affidavits  of  the  defendant  and  her  attorney; 
and  the  question  is,  was  there  abuse  of  Its 
discretion  by  the  circuit  court  in  overruling 
it?  In  disposing  of  this*  question,  we  are  to 
remember  that  the  public,  as  well  as  the 
parties  immediately  concerned,  are  interested. 
This  court  and  the  courts  of  other  states  have 
said  that  the  state  must  be  regarded  as  a 
party  to  all  such  suits.  Wass  v.  Wass,  41  W. 
Va.  180,  23  S.  B.  587 ;  Barnes  ▼.  Barnes,  95 
Cal.  171,  80  Pac.  298,  16  L.  R.  A.  66a  The 
latter,  a  divorce  case,  holds  that,  because  of 
the  public  Interest,  more  Uberall^  should  be 
observed  In  granting  continuances  than  is 
usual  in  other  classes  of  cases.  This  discre- 
tion, of  course,  as  in  all  cases,  should  be 
equitably  and  carefully  exercised.  Buster 
V.  Holland,  27  W.  Va.  534.  But,  although  di- 
vorce cases  stand  on  their  own  footing  hi 
reference  to  continuances,  even  in  these  cases, 
the  appellate  court,  before  reversal,  must  be 
able  to  say  there  has  been  abuse  of  its  dis- 
cretion by  the  lower  court 

What  are  the  facts?  The  plaintiff  brought 
his  buit  August  8,  1906.  The  same  day  he 
gave  notice  to  take  his  depositions.  In  his 
afildavlt  for  continuance  defendant's  counsel 
says  that  about  the  same  day  suit  was 
brought  plaintiff  called  on  him  at  his  office^ 
representing  that  he  had  been  requested  by 
the  defendant  and  her  brother  to  employ  him 
to  look  after  her  Interests  in  the  suit,  but 
only  to  the  extent  of  seeing  that  she  was 
fairly  dealt  with,  and  that  nothing  unneces- 
'sarily  harsh  should  get  into  the  record,  say- 
ing, also,  that  she  did  not  want  to  defend 
the  suit  with  any  idea  of  defeating  it;  bat 
recognized  the  fact  that  she  could  hare  no 
defense,  which  employment  he  accepted  in 
good  faith.  Depositions  on  behalf  of  the 
plaintiff  were  begun  and  continued;  the 
counsel  so  employed  for  the  defendant  ap- 
pearing and  cross-examining  the  witnesses. 
These  depositions  not  being  completed  in 
time  for  the  following  September  term  of 
court,  as  anticipated,  numerous  adjournments 
were  taken  from  time  to  time,  on  account  of 
absence  of  witnesses,  until  they  were  closed 
on  November  3d  with  the  cross-examination 
of  the  plaintiff  by  the  defendant's  counsel, 
and  were  filed  November  5th.  September 
8th  the  court  on  motion  of  defendant's  coun- 
sel, without  resistance  by  plaintiff,  allowed 
her  $50  to  aid  her  in  her  defense,  her  coun- 
sel admitting  on  the  record  the  previous  pay- 
ment to  her  by  the  plaintiff  for  her  support 
of  $250.  In  the  affidavit  of  defendant's  coun- 
sel for  a  continuance,  he  explains  that  this 
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admission  was  based  wholly  on  what  plain- 
tiff had  told  him.  In  his  special  reply  to  de- 
fmidant's  answer  the  plaintiff  says  that, 
when  he  separated  from  his  wife  he  notified 
her  of  his  purpose  to  procure  a  divorce,  and 
that,  if  she  had  any  defense,  he  desired  her 
to  defend  herself,  and  then  gaye  her  brother 
a  check  for  $250,  with  instmctions  that  the 
same  be  paid  her  as  she  might  need  It.  In 
her  answer  the  defendant  says  this  check  was 
given  to  her  brother,  without  her  knowledge, 
about  the  time  she  started  with  her  brother 
to  her  mother's  home  in  Maryland ;  that  her 
brother  gave  her  the  check;  that  she  had 
used  the  money  for  her  support.  After  his 
emplosmient,  the  defendant's  counsel  filed  no 
plea  or  answer  for  her  until  after  all  the 
plaintlfTs  depositions  had  been  concluded. 
In  his  affidavit  he  says  that,  while  attending 
the  taking  of  the  depositions,  he  received 
a  letter  from  defendant,  mailed  at  Western- 
port,  Md.,  In  which  she  clearly  intimated  that 
she  was  expecting  him  to  defend  her  inter- 
ests in  the  matter,  not  only  in  accordance 
with  his  said  employment,  but  to  the  extent 
of  defeating  the  prayer  of  the  plaintlfTs  bill; 
that  he  immediately  informed  the  plaintiff  of 
the  contents  of  this  letter,  and  notified  him 
that  he  would  at  once  confer  with  defendant, 
but  would  in  the  meantime  in  taking  deposi- 
tions act  upon  her  suggestion  regarding  her 
defense;  that  about  the  time  the  order  of 
September  8th  was  entered  he  received  an- 
other letter  from  defendant,  reiterating  her  in- 
tention to  defend  the  suit,  and  her  desire  that 
he  should  do  so  to  the  best  of  his  ability, 
which  letter  he  immediately  showed  the  plain- 
tiff ;  that  shortly  thereafter,  about  September 
15th,  defendant  came  to  Elkins,  declaring  her 
purpose  to  make  complete  defense;  that,  while 
plaintiff  was  taking  his  depositions  during 
September  and  October,  he  notified  defend- 
ant to  prepare  for  the  taking  of  her  deposi- 
tions as  soon  as  plaintiff  should  close  his, 
and  that  she  got  ready  to  do  so,  bringing 
one  important  witness  from  Pennsylvania; 
that  It  was  deemed  inexpedient,  if  not  im- 
possible, to  hold  said  witness  until  plaintiff 
should  close  his  depositions;  that  he  also 
during  the  same  time  blocked  out  defendant's 
answer,  which  was  made  the  foundation  of 
her  answer  filed,  and  notified  her  to  prepare 
for  taking  depositions.  Only  10  days  elapsed 
from  the  date  of  filing  plaintiff's  depositions 
until  the  beginning  of  the  November  term  of 
court  Defendant  in  her  affidavit  corroborat- 
ed her  counsel  in  relation  to  her  preparation 
for  trial  and  the  absence  of  the  witness 
brought  from  Pennsylvania,  and  said  that 
she  had  other  witnesses  by  whom  she  would 
be  able  to  prove  her  husband's  Infidelity  to 
her,  but  whose  attendance  she  had  been  un- 
able to  procure  since  the  plaintiff  had  closed 
his  evidence,  and  whose  names  she  would 
disclose  if  requested  by  the  court.  The  mo- 
tion of  the  defendant  for  a  continuance,  made 
on  November  22,  1906,  the  day  of  the  final 
decree,  was  heard  on  the  record  and  the  af- 


fidavits of  the  defendant  and  her  counsel 
and  the  counter  affidavit  of  the  plaintiff.  The 
grounds  of  defendant's  motion  were,  substan- 
tially, that  counsel  had  been  misled  and  de- 
ceived by  plaintiff;  want  of  time,  after 
plaintiff  concluded  his  depositions,  in  which 
to  take  her  testimony;  absence  from  the 
state  especially  of  the  witness  whom  she  al- 
leged she  had  brought  from  Pennsylvania  to 
Elklns  October  9th  and  detained  there  until 
October  12th,  as  long  as  she  could,  awaiting 
completion  of  the  plaintiff's  evidence,  and 
whom  she  had  not  since  her  return  home 
been  able  to  reach,  although  she  had  been  en- 
deavoring by  letter  to  do  so,  but  whose  evi- 
dence she  had  good  cause  to  believe  she  would 
be  able  to  procure,  If  given,  a  continuance  un- 
til the  next  term,  and  by  whom  she  believed 
she  would  be  able  to  establish  the  charge  of 
adultery  against  the  plaintiff;  also,  the  ab- 
sence of  other  witnesses,  whose  names  she 
proposed  to  give  If  requested;  by  whom,  if 
given  opportunity,  she  believed  she  could 
prove  the  infidelity  of  her  husband,  but  whose 
depositions  she  had  been  unable  to  procure 
In  time  for  a  trial  at  the  then  present  term. 
Although  conceding  the  liberal  application 
thereof,  it  Is  argued  by  plaintlfTs  counsel 
that  the  rules  respecting  continuances  are 
the  same  in  divorce  cases  as  In  other  civil 
cases;  that  one  of  these  rules  is  that  the 
absent  evidence  must  not  only  be  material 
as  to  the  issue  of  fact  Involved,  but,  in  or- 
der to  warrant  a  continuance,  must  be  ma- 
terial to  the  Issues  as  made  by  the  plead- 
ings; and  that  a  continuance  will  not  be 
granted  to  obtain  evidence  upon  an  issue 
that  has  been  defectively  pleaded  or  never 
pleaded  at  all.  S\>r  this  position,  we  are  cit- 
ed to  9  Cyc  107,  which  sustains  the  gen- 
eral proposition,  but  we  think,  upon  this 
authority  and  others,  it  must  be  applied  to 
cases  where  by  judgment  or  decree  the  fact 
has  been  adjudged  by  the  court  to  have  been 
defectively  pleaded.  See  Prather  v.  Toung,  OT 
Ind.  480;  Swift  v.  BUsworth,  10  Ind.  206,  71 
Am.  Dec.  816i  It  Is  argued  that  the  alleged 
failure  of  the  answer  to  allege  a  particeps 
criminls,  time,  place,  and  circumstances  ren- 
dered it  demurrable,  and  hence  no  issue  was 
presented  thereby,  although,  besides  the  de- 
murrer, the  plaintiff  made  special  reply 
thereto.  In  Trough  v.  Trough,  59  W.  Va.  465, 
53  S.  ffi.  631,  4  L.  R.  A.  (N.  S.)  1185,  this 
court  said:  **We  do  not  say  whether  or  no 
a  bill  for  divorce  for  this  offense  [adultery] 
should  contain  the  name  of  the  particeps 
criminls  or  other  matter  of  alleged  defect  in 
the  bill,  because  the  demurrer  Is  general, 
and  there  are  two  grounds  of  divorce  con- 
tained in  the  bill,  one  calling  for  full  divorce, 
a  vinculo  matrimonii,  the  other  partial  di- 
vorce, divorce  of  separation,  a  mensa  et 
thoro."  But  a  distinction  is  there  noted  be- 
tween cases  where  the  relief  is  given.  Justi- 
fiable only  on  the  bad  matter,  which  is  re- 
versible error,  and  cases  of  defective  state- 
ment of  matter  calling  for  relief — mere  de- 
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feet  of  specification.  '*That,'*  says  this  court, 
''takes  the  case  out  of  the  rule  just  referred 
to."  The  demurrer  in  that  case,  as  in  this, 
seems  not  to  have  been  expressly  acted  on — 
"likely  owing"  as  this  court  says,  "to  inad- 
vertence; but  we  must  regard  it  as  overrul- 
ed." It  is  conceded  that  adultery  or  the 
plaintiff,  or  other  breach  of  the  marriage 
contract  which  would  Justify  a  decree  of 
divorce,  will  defeat  his  suit.  Wass  <?.  Wass, 
41  W.  Va.  130,  23  S.  E.  537;  Bart  Ch.  309; 
Martin  v.  Martin,  33  W.  Va.  695,  704,  11 
S.  E.  12.  In  the  English  ecclesiastical  courts, 
says  Bishop,  "whea  adultery  is  charged  by 
way  of  recrimination  merely,  it  is  not  nec- 
essary to  prove  such  strong  facts  as  would 
be  requisite  to  convict  on  a  direct  proceed- 
ing for  divorce";  but  the  distinction  does  not 
prevail  in  this  country.  2  Bish.  Mar.  &  Div. 
(5th  Ed.)  $  89;    Martin  v.  Martin,  supra. 

The  question  recurs,  then:  Did  the  plead- 
ings and  facts  presented  call  for  the  contin- 
uance asked?  We  think  they  did.  Consider- 
ing what  occurred  between  plaintiff  and  de- 
fendant prior  to  the  suit,  the  nature  of  the 
employment  by  plaintiff  of  counsel  for  de- 
fendant, the  conduct  of  the  defendant,  and 
the  character  of  the  defense  afterwards  up 
to  the  filing  of  defendant's  answer,  there 
Is  at  least  the  suggestion  of  a  collusive  ar- 
rangement for  divorce,  which  the  law  con- 
demns and  against  which  the  doors  of  the 
courts  should  be  closed.  But,,  if  there  was 
no  collusion,  there  was  cause  for  continu- 
ance. Only  a  few  days  had  elapsed  since 
the  conclusion  of  plaintiff's  evidence,  barely 
time  to  have  served  the  usual  notice  upon 
the  plaintiff,  before  the  commencement  of 
the  term  of  court  at  which  the  case  was  tried, 
with  no  time  thereafter  to  complete  her  tes- 
timony. The  defendant  certainly  had  made 
some  effort  to  get  witnesses,  having  brought 
one  from  another  state,  but  whom  she  says 
she  was  unable  to  detain  until  the  plaintiff 
completed  his  testimony.  It  is  true  that  de- 
fend^t  does  not  distinctly  say  in  her  affida- 
vit for  a  continuance  that  she  will  be  able 
to- prove  by  her  witnesses  her  own  innocence 
of  the  charges  in  the  bill  against  her;  but 
proof  of  his  guilt  would  defeat  him,  and  it 
is  argued  that  her  purpose  was  to  prove  her 
innocence  also.  Moreover,  the  state  is  as 
much  interested  in  debarring  a  plaintiff  with 
unclean  hands  from  entering  its  courts  as 
the  defendant  in  maintaining  her  own  good 
name  and  fame  and  preserving  her  connubial 
rights,  and  the  courts  in  administering  the 
law  especially  guard  the  right  of  the  state. 

We  think  a  continuance  in  this  cause 
should  have  been  granted. 

(62  W.  Va.  63») 

BARKER  V.  HINTON  et  aL 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  19.  1907.) 
1.  Wills— Execution. 

The  change  in  section  3135  (section  3,  c 

77)  Code  1906,  made  by  cliapter  84,  p.  194,  Acts 


Leg.  1882,  making  the  additional  requirement 
that  witnesses  subscribing  a  will  should  do  so 
"in  the  presence  of  each  other  •'  applies  only  to 
wills  executed,  or  re-executed  or  republished, 
or  revived  subsequent  to  the  date  of  said  acL 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  S§  299-301,  330.] 
2.  Same. 

The  law  existing  at  the  date  of  the  execa- 
tion  of  a  will  disposmg  of  real  estate,  and  not 
that  at  the  date  of  the  death  of  the  testator, 
governs  the  formalities  of  the  execution  and  at- 
testation thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wilis,  §  249.] 

8.  Statutes— CoNSTBucnow. 

A  statute  should  be  construed  so  as  to  oper- 
ate prospectively  only,  unless  the  language  is  so 
clear  as  to  preclude  all  questions  as  to  the  in- 
tention of  tne  Legislature. 

[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  §§  342-344.] 

4.  Wills— Execution. 

When  a  testator  makes  a  will,  formally  ex- 
ecuted according  to  the  law  existing  at  its  execu- 
tion, it  would  unjustly  disappoint  his  right  of 
disposition  to  apply  to  it  a  rule  subsequently 
enacted,  though  Detore  his  death. 

[E3d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49.  Wills,  i  249.] 

5.  Witnesses— Comfetenct—Dbvibxb   Undkb 
Will. 

A  devisee  or  legatee  who  Is  not  an  attesting 
witness  may  Y>e  examined  in  support  of  the  win 
nice  any  indifferent  person. 

[E2d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  S§  249,  250,  860-^62.] 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  'Court;  Summers 
County. 

Bill  by  Eliza  Ann  Barker  against  William 
Hinton  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

T.  O.  Mann  and  Ceo.  E.  Price,  for  appel- 
lant B.  F.  Dunlap  and  T.  N.  Bead,  for  ap- 
pellees. 

McWHOBTEB,  J.  On  the  7th  day  of 
March,  1901,  the  following  paper  was  pre- 
sented in  the  county  court  of  Summers 
county  for  probate,  having  been  filed  in  the 
clerk's  office  of  said  court  February  4^  1901, 
to  wit: 
"In  the  Name  of  God,  Amen. 

^*I  Avis  Hinton  of  the  county  of  Monroe 
and  state  of  Virginia  being  of  sound  mind 
and  memory  and  considering  the  uncertainty 
of  this  frail  and  transitory  life  do  therefore 
make  publish  and  declare  this  to  be  my  last 
will  and  testament;    that  is  to  say: 

''First  after  all  my  lawful  debts  are  paid 
and  discharged  the  residue  of  my  estate  real 
and  personal  I  give  bequeath  and  dispose 
of  as  follows,  to  wit: 

'*To  my  three  sons  William  and  Joseph  and 
Silas  to  be  equal — ^my  three  sons  to  share 
equal  at  my  death  all  my  interests  in  ail 
lands  in  Monroe  and  Mercer  to  be  equally 
divided  according  to  the  above  statement 

"Also  as  they  are  land  in  Baleigh  and 
Greenbrier  Counties  to  be  in  consideration 
with  the  balance  between  my  three  sons  to 
share  equal. 
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^'My  daughter  Eliza  Ann  has  had  her  leg- 
acy in  the  West  as  her  share  is  there  she 
my  daughter  is  not  to  share  only  in  the  West 
according  to  the  above  arraingment  and  des^ 
Ignations. 

**My  three  sons  William  Joseph  Silas  to  be 
divided  equally  between  them  share  and 
■hare  alike. 

^'Likewise  I  make  constitute  and  appoint 
my  son  William  and  my  brother  Enos  Gwinn 
to  be  executors  of  this  my  last  will  and  tes- 
tament hereby  revoking  all  former — ^by  me 
made. 

'*In  witness  whereof  I  have  hereunto  sub- 
scribed by  name  and  affixed  my  seal  the 
fourth  day  of  February  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  sixty- 
two. 

her 
••Avis  X  Hlnton   [Seal] 
mark 

"The  above  written  instrument  was  sub- 
scribed by  the  said  Avis  Hinton  in  our  pres- 
ence and  acknowledged  by  her  to  each  of  us 
and  the  at  the  same  time  published  and  de- 
clared the  above  instrument  as  subscribed 
to  be  her  last  vdll  and  testament,  and  and 
we  at  the  testator's  request  and  in  her  pres- 
ence have  signed  our  names  as  witnesses 
hereto  and  written  opposite  our  respective 
places  of  residence  the  fourth  day  of  Feb- 
ruary one  thousand  eight  hundred  and  sixty- 
two 

••Robert  Gommack, 
of  Mercer  County  at  present. 

••George  W.  Brafford, 
of  Fayette  County. 
"Evan  Hinton, 
of  Mercer  County.'* 

And  the  following  order  was  entered  by 
said  court  admitting  the  above  will  to  pro- 
bate therein:  *'West  Virginia,  in  Summers 
Ck>unty  Court,  Blarch  7,  1901:  The  last  will 
and  testament  of  Avis  Hinton,  deceased,  filed 
in  this  office  February  4,  1901,  was  this  day 
presented  in  court,  and  Robert  Commack  and 
Evan  Hinton,  subscribing  witnesses  thereto 
being  each  dead,  their  signatures  to  said 
writing  was  proved  by  the  oaths  of  B.  H. 
Peck  and  Geo.  W.  Lilly,  which  being  deemed 
by  the  court  the  best  proof  of  said  will 
obtainable,  the  same  is  deemed  sufficiently 
proved  and  ordered  to  be  recorded." 

At  the  February  rules,  1905,  Aim  Aliza 
Barker  filed  her  bill  in  equity  in  the  circuit 
court  of  Summers  county  against  William 
Hinton,  Joseph  Hinton,  and  Silas  Hinton, 
alleging  that  Avis  Hinton,  then  a  resident  of 
Summers  county,  died  on  the  22d  day  of  Jan- 
uary, 1901,  leaving  surviving  her  as  her  only 
descendants,  distributees,  and  heirs  at  law 
her  children,  the  said  three  defendants^  and 
the  plaintiff,  exhibiting  a  copy  of  the  said 
IMiper  and  the  order  admitting  it  to  probate 
as  the  last  will  and  testament  of  Avis  Hin- 
ton, and  alleging  that  the  said  paper  writing 
was  not  and  is  not  the  true  last  will  and 
testament  of  the  said  Avis  Hinton,  deceased; 


that  she  never  signed  or  executed  the  same 
in  the  manner  required  by  law  to  make  tt  9. 
valid  will;  that  neither  the  signature  nor 
the  body  of  said  writing  was  in  the  hand- 
writing of  said  Avis  Hinton;  that  there  was 
nothing  in  the  record  to  show  that  the  wit- 
nesses signed  their  names  to  said  writing 
in  the  presence  of  each  other,  and  in  fact  no 
legal  evidence  offered  before  said  coimty 
court  (4  the  execution  of  said  will  by  the 
said  Avis  Hinton;  that  there  was  not  suffi- 
cient evidence  to  admit  the  alleged  will  to 
probate;  and  that  the  action  of  the  county 
court  in  so  admitting  it  to  probate  was  null 
and  void;  and  praying  that  the  said  order 
of  the  county  court  be  set  aside  and  annul- 
led, and  that  a  decree  be  entered  declaring 
that  said  paper  writing  is  not  the  last  will 
and  testament  of  the  said  Avis  Hinton,  and 
for  such  further  relief  as  plaintiff  might  be 
entitled  to.  The  defendants  filed  their  de- 
murrer and  answer,  to  which  answer  the 
plaintiff  replied  generally.  The  answer  de- 
nied the  material  allegations  of  the  bill, 
averring  that  the  will  was  executed  accord- 
ing to  the  requirements  of  the  statute  and 
was  sufficiently  proven  to  entitle  it  to  be  pro- 
bated and  recorded.  The  demurrer  was  over- 
ruled, and,  the  defendants  demanding  a  jury, 
the  court  impaneled  a  Jury  to  try  the  issue 
and  ascertain  whether  any,  and  if  any,  how 
much,  of  the  said  paper  so  admitted  to  pro- 
bate was  the  last  will  and  testament  of  the 
decedent,  Avis  Hinton.  After  hearing  the 
evidence,  the  Jury  returned  a  verdict  finding 
it  to  be  the  genuine  last  will  and  testament 
of  said  .decedent  The  plaintiff  moved  to 
set  aside  the  verdict  and  grant  her  a  new 
trial,  when,  the  defendants  agreeing  and 
consenting  thereto,  the  motion  was  granted. 
A  jury  was  again  Impaneled,  and,  after  hear- 
ing the  evidence,  returned  a  like  verdict  as 
that  found  by  the  former  Jury,  and  plain- 
tiff by  counsel  moved  the  court  to  set  aside 
the  verdict  and  grant  her  a  new  trial,  which 
motion  the  court  overruled  and  entered  a  de- 
cree upon  such  verdict  establishing  t&e  paper 
In  controversy  dated  February  4,  1862,  as 
the  true  last  will  and  testament  of  the  de- 
cedent. Avis  Hinton,  and  dismissing  plain- 
tiff's bill,  with  costs.  The  plaintiff  took  a 
bill  of  exceptions  to  certain  rulings  of  the 
court  which  is  made  a  part  of  the  record. 

The  main  question  involved  here  is  the 
sufficiency  of  the  attestation  of  the  will.  At 
the  date  of  the  execution  of  the  paper  in 
February,  1862,  the  law  of  Virginia  required 
the  attesting  witnesses  to  sign  their  names 
in  the  presence  of  the  testator,  but  did  not. 
require  them  to  sign  in  the  presence  of  each 
other,  and  this  continued  to  be  the  law  of 
the  state  of  West  Virginia  until  it  was 
changed  in  1882  by  the  Legislature  of  this 
state  so  as  to  require  attesting  witnesses  to  a 
will  to  sign  not  only  In  the  presence  of  the 
testator,  but  also  in  the  presence  of  each 
other,  and  the  statute  has  so  remained  ever 
since.   The  testatrix,  Mrs.  Hinton,  died  Janu- 
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ary  22,  1901.  The  question  presented  Is 
whether  the  statate  in  force  at  the  date  of 
the  making  of  the  paper,  or  that  in  force  at 
the  time  of  the  death  of  the  testator,  con- 
trols in  the  execution  of  the  will.  Counsel 
for  appellant  contends  that  the  statute  in 
force  at  the  date  of  the  death  governs,  and 
cite  several  cases  in  support  of  their  posi- 
tion. The  first  case  cited  is  that  of  Sutton 
V.  Ohenault,  18  Qa.  1.  It  is  there  held  that : 
•rrhe  act  of  February  16;  1852,  requiring  that 
from  and  after  the  1st  day  of  June  there- 
after all  wills  and  testaments  of  personal 
property  should  be  attested  by  three  or  four 
credible  witnesses,  and  declaring  that  all 
laws  of  force  in  the  state  prescribing  the 
mode  of  proof  of  devises  of  personal  prop- 
erty (meaning  doubtless  real  estate)  shall  be 
extended  to  wills  of  personal  property,  ap- 
plies to  and  controls  the  proof  of  a  will  of 
personal  property  which  had  been  executed 
before  the  passage  of  that  act;  the  testator 
having  died  after  the  same  had  gone  into 
effect"  The  opinion  in  this  case,  at  page  3, 
after  referring  to  Qllmore  v.  Shorter,  2  Mod. 
310,  and  Ashburnham  v.  Bradshaw,  7  Mod. 
239,  says:  "In  the  case  of  Downs  v.  Town- 
send,  Ambler,  290,  Lord  Hardwicke  is  re- 
ported to  have  said  that  'the  general  rule 
as  to  testaments  is  that  the  time  of  the  testa- 
ment, and  not  the  testator's  death,  is  regard- 
ed.' Probably  basing  their  opinions  upon  the 
authority  of  these  cases,  other  and  more  mod- 
ern courts  have  adopted  the  rule  that  the 
mode  of  proof  must  be  regulated  by  the  law 
of  force  at  the  time  the  will  is  executed." 
This  case  distinctly  recognizes  a  distinction 
between  a  will  disposing  of  real  estate  and 
one  disposing  of  personal  property,  and  gives 
the  reason  why  the  rule  in  the  case  of  devise 
of  real  estate  should  be  the  date  of  the  execu- 
tion of  the  will,  and  of  personal  property 
the  date  of  the  death  of  the  testator.  The 
case  of  Wakefield  v.  Phelps,  37  N.  H.  295, 
cited  by  appellant,  was  a  case  of  a  married 
woman  who  made  a  will  February  18,  1850, 
at  a  time  when,  under  the  statute,  she  was 
empowered  to  make  a  will.  In  1854  a  stat- 
ute was  passed  taking  from  her  the  power 
to  make  a  will.  She  died  in  1856.  The  court 
held  that,  as  no  rights  had  vested  under  the 
will,  its  construction  and  validity  depended 
upon  the  law  as  it  stood  at  the  time  of  the 
testator's  death.  The  validity  of  the  execu- 
tion of  the  will  at  the  time  it  was  made  was 
not  in  question.  In  that  instance  it  was 
clearly  the  intention  of  the  Legislature  to 
take  from  married  women  the  power  to  dis- 
pose of  property  by  will.  Other  cases  cited 
by  appellant  did  not  affect  the  question  at 
issue  in  the  case  at  bar,  except  the  case  of 
Langley  v.  Langley,  18  R.  I.  618,  30  Atl.  465, 
where  a  will  had  been  executed  October  17, 
1872,  attested  by  only  two  witnesses,  at  which 
time  the  statute  of  the  state  prescribed  that 
a  will  should  be  attested  and  subscribed  by 
three  or  more  witnesses,  and  the  testator 
died  August  2,  1873,  at  which  time  the  law  of 


the  state  had  been  changed  so  as  to  require 
only  two  witnesses  to  a  will.  It  was  held: 
'Tliat  the  will  having  been  executed  in  ac- 
cordance with  the  law  in  force  here  at  the 
time  of  the  testator's  death,  It  was  properly 
admitted  to  probate  here,  and  was  effectual 
as  a  will  in  this  state."  This  case  discusses 
the  question  at  some  length,  and  finally 
reaches  the  conclusion  above  stated.  The 
authorities  are,  however,  somewhat  confiict- 
Ing  on  this  question.  Mr.  Schouler  on  Wills, 
at  section  11,  says:  *'In  general  the  legality 
of  the  execution  of  a  will  should  be  Judged  of 
by  the  law  as  it  was  when  it  was  executed, 
and  not  as  it  was  at  the  death  of  the  testator" 
—citing  Mullen  v.  McKelvy,  5  Watts  (Pa.)  399, 
Prec.  Oh.  77,  Amb.  550,  3  Atk.  551,  and  in  a 
note  there  says:  "A  statute  which  changes 
the  rules  of  evidence  relating  to  the  execu- 
tion of  wills  has  no  retrospective  operations; 
and  a  will  must  be  proved  as  the  law  re- 
quired at  the  date  of  its  execution.  Giddings 
V.  Turgeon,  58  Vt.  106,  4  Atl.  711.  As  where 
a  will  at  the  date  of  execution  was  invalid  if 
one  of  the  three  witnesses  was  husband  of 
a  legatee,  and  the  Legislature  afterwards 
changed  the  rule.  Id.  Where  a  statute  in 
force  when  the  will  was  executed  required 
witnesses  to  subscribe  in  the  presence  of 
each  other,  this  course  must  be  observed,  or 
the  will  Is  invalid,  notwithstanding  a  subse- 
quent change  of  the  statute.  Lane's  Appeal, 
57  Conn.  182, 17  Atl.  926,  4  L.  R.  A.  45, 14  Am. 
St  Rep.  94.  In  this  last-mentioned  case  the 
whole  subject  is  discussed,  and,  while  the 
rule  of  our  text  is  sustained,  it  is  admit- 
ted that  the  few  decisions  of  Am«4can 
courts  are  not  harmonious;  South  Caro- 
lina and  Georgia  seeming  to  take  a  contrary 
view.  Houston  t.  Houston,  3  McCord  (8.  C.) 
491;  Hargroves  t.  Redd,  43  Ga.  142.  Of 
course,  if  the  local  statute  expressly  reserves 
the  validity  of  former  wills,  the  point  is 
clear.  Lawrence  v.  Hebbard,  1  Bradf.  Sur. 
(N.  T.)  252."  In  Langley  v.  Langley,  supra, 
the  court  also  quotes  from  Redfield  on  Wills, 
(3d  EkL)  406,  S  30a  17,  in  support  of  the  oiq;>o- 
site  doctrine,  where  it  is  said:  "A  will  speaka 
from  the  death  of  the  testator,  and  not  from 
its  date,  unless  its  language,  by  fair  construc- 
tion, indicates  the  contrary  intention."  This 
is  true,  and  yet  it  does  not  affect  the  ques- 
tion of  the  sufiSciency  of  evidence  to  entitle 
the  will  to  be  recorded  as  the  true  will  of 
the  testator.  The  author  was  discussing  the 
effect  of  the  will  especially  as  to  property  ac- 
quired after  the  making  of  the  will,  and  not 
as  to  the  attestation  of  the  will  or  as  to  what 
evidence  was  sufiCLcient  to  entitle  the  same  to 
recordation.  In  Taylor  v.  Mitchell,  67  Pa. 
209,  it  is  held:  ''(1)  A  statute  should  be  in- 
terpreted so  as  to  operate  prospectively  only, 
unless  the  language  is  so  clear  as  to  pre- 
clude all  questions  as  to  the  Intention  of 
the  Legislature.  (2)  Retrospective  laws  gen- 
erally, if  not  universally,  work  injustice, 
and  ought  to  be  so  construed  only  when  the 
mandate  of  the  Legislature  is  imi)erat1ve. 
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<3)  When  a  testator  makes  a  will  formally 
executed  according  to  the  law  existing  at  its 
execution,  It  would  unjustly  disappoint  his 
right  of  disposition  to  apply  it  to  a  rule 
subsequently  enacted,  though  before  his 
death.**  At  page  212  of  67  Pa.,  the  court 
says :  "While  it  Is  true  that  erery  one  is  pre- 
sumed to  know  the  law,  the  maxim  In  fact 
is  inapplicable  to  such  a  case,  for  he  would 
have  an  equal  right  to  presume  that  no  new 
law  would  afreet  his  past  act,  and  rest  satis- 
fled  in  security  on  that  presumption."  See, 
also,  Endllch  on  Interpretation  of  Statutes,  § 
274. 

The  will  in  case  at  bar  was  executed  and 
subscribed  on  the  4th  day  of  February,  1862, 
and  admitted  to  probate  March  7,  1901,  89 
years  after  its  execution.  In  Clarke  t.  Dunna- 
vant  10  Leigh  (Va.)  13,  Parker,  X,  speaking 
for  the  court,  said :  "A  will  oyer  SO  years  old 
Is  said  to  prove  itself,  although  the  testator 
may  have  died  recently  because  of  the  un- 
reasonableness of  requiring  strict  proof  of  so 
old  a  transaction.  *  *  *  If  the  witnesses 
are  dead,  we  Infer  all  the  necessary  requi- 
sites from  proof  of  their  handwriting,  al- 
though the  memorandum  of  attestation  is 
silent  as  to  the  material  ones.*'  In  case  at 
bar  .the  memorandum  of  attestation  Is  by  no 
means  silent  as  to  any  material  requisite 
under  the  law,  as  it  was  at  the  time  of  the 
execution  of  the  will,  and  the  change  in  the 
law  since  only  makes  the  one  additional  re- 
quirement that  the  witnesses  shall  subscribe 
their  names  **in  the  presence  of  each  other.*' 
Until  the  change  made  in  the  statute  in  1882, 
the  law  never  required  the  signing  of  the  sub- 
scribing witnesses  to  be  done  in  the  presence  of 
each  other.  At  the  time  of  the  execution  of 
the  will  of  Avis  Hinton,  section  4  of  chapter 
122  of  Revised  Code  of  1849  was  in  force, 
and  was  the  same  as  section  8  of  chapter  77 
of  the  Code  of  1868,  which  provided  that  no 
will  should  be  valid  unless  it  be  in  writing 
and  signed  by  the  testator,  or  by  some  other 
I>erson  in  his  presence  and  by  his  direction 
in  such  manner  as  to  make  It 'manifest  that 
the  name  was  intended  as  a  signature,  and 
unless  it  be  wholly  written  by  the  testator 
it  should  be  done  in  the  presence  of  at  least 
two  competent  witnesses  present  at  the  same 
time  and  subscribing  the  will  in  the  presence 
of  the  testator.  And  the  twenty-first  section 
of  said  chapter  77  provided  that  the  preced- 
ing sections  of  the  chapter  should  not  ex- 
tend to  wills  made  before  the  1st  day  of  July, 
1850,  but  the  validity  and  effect  of  such  law 
should  be  determined  by  the  laws  in  force 
on  the  day  previous  to  that  day,  and  further 
providing  that  every  will  re-executed,  re- 
published, or  revived  by  any  codicil  shall 
for  the  purposes  of  this  chapter  be  deemed 
to  have  been  made  at  the  time  at  which  the 
same  shall  be  so  re-executed,  republished, 
or  revived,  showing  it  to  be  the  purpose  of 
the  Legislature  that  all  wills,  whether  orig- 
inally made  or  re-executed,  republished,  or 
revived  after  the  amendment,  should,  in  their 


execution,  conform  thereto,  and  to  preserve 
the  exception  contained  in  the  law  as  it  stood 
in  the  Code  of  1859  relative  to  wills  executed 
prior  to  July  1,  1850.  It  is  <mly  by  implica- 
tion, if  at  all,  that  section  21  can  be  construed 
to  include  wills  made  and  executed  subse- 
quent to  July  1,  1850,  and,  prior  to  the  date 
of  the  amendment  as  to  the  formalities  of 
their  execution,  no  language  is  contained  In 
the  statute  which  affirmatively  applies  its 
provisions  to  wills  then  in  existence.  In 
Goodseirs  Appeal,  55  Conn.  171,  10  Atl.  557, 
It  is  said :  "Previous  to  the  act  of  1885,  a  will 
was  revoked  by  marriage  and  the  birth  of  a 
child,  but  not  by  marriage  alone.  That  act 
provides  that :  'If  after  the  making  of  a  will 
the  testator  shall  marry,  or  If  a  child  is 
bom  to  the  testator,  and  no  provision  is 
made  In  the  will  for  such  contingency,  such 
marriage  or  birth  shall  operate  as  a  revoca-. 
tion  of  such  will.*  Held  to  be  prospective 
only,  and  that  it  could  not  operate  upon  any 
will  where  the  marriage  or  birth  had  al- 
ready occurred  at  the  time  the  act  was 
passed,  although  the  testator  died  after- 
wards.**  And  it  is  there  further  held:  "As 
a  rule  of  Interpretation,  all  statutes  are  to 
operate  prospectively  unless  they  contain 
language  clearly  retrospective.'*  Acts  1882, 
p.  194,  c.  84,  re-enacted  the  whole  chapter  77 
of  the  Code  and  re-enacted  section  21  in  the 
same  form  as  it  stood  in  the  Code,  still  pre- 
serving the  exception  as  to  wills  executed 
prior  to  July  1,  1850,  and  by  fair  Implica- 
tion requiring  that  all  wills  made  thereafter, 
and  in  terms  providing  that  every  will  re- 
executed,  republished,  or  revived  by  any  codi- 
cil, should  be  brought  within  the  purview  of 
the  new  law.  The  fact  that  it  provides  in 
express  terms  that  the  re-execution,  repub- 
lication, or  revision  by  any  codicil  of  any 
will  should  be  deemed  to  have  been  made  at 
the  time  at  which  such  re-execution,  etc., 
took  place,  makes  it  certain  that  the  Legis- 
lature did  not  intend  by  said  act  to  affect  in 
any  way  wills  then  in  existence,  and  made 
subsequent  to  July  1,  1850,  but  to  provide 
that,  if  a  testator  should  thereafter  under- 
take to  re-execute,  republish,  or  revive  his 
will,  it  must  be  done  with  the  same  formal- 
ity as  he  was  required  to  observe  in  execut- 
ing a  will  for  the  first  time.  If  the  amend- 
ment of  1882  was  Intended  to  apply  to  all 
wills  in  existence  at  the  time  of  its  passage, 
except  those  made  prior  to  July  1,  1850,  re- 
quiring re-execution  thereof  to  conform  to 
the  formalities  in  execution,  why  mention  at 
all  the  re-executlon,  etc,  of  wills?  Mention- 
ing the  one  class  excludes  all  others.  If  the 
Intention  of  the  Legislature  had  been  to  ren- 
der all  wills  void  which  had  been  executed 
prior  to  the  passage  of  the  amendment,  not  in 
conformity  to  its  requirements,  it  would  have 
made  the  last  clause  of  section  21  read  some- 
thing like  this:  "All  other  wills  executed 
prior  to  the  passage  of  this  act  and  not  in 
conformity  thereto  are  hereby  revoked." 
From  what  has  been  said.  It  follows  that  the 
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law  existing  at  the  date  of  the  execution  of  a 
will  disposing  of  real  estate,  and  not  that 
at  the  date  of  the  death  of  the  testator, 
governs  the  formalities  of  the  execution  and 
attestation  thereof. 

The  appellant  assigns  as  error  the  giylng 
of  three  instructions  asked  by  appellees;  but 
the  first  and  third  are  not  objected  to  by 
counsel  for  appellant  in  their  brief,  and  the 
same  do  not  in  any  way  appear  objectionable 
or  prejudicial  to  appellant  The  assignment 
as  to  them  is  not  well  taken.  The  second  in- 
struction is  hi  the  following  words:  "The 
court  further  instructs  the  Jury  that  if  they 
believe  from  the  evidence  that  the  subscrib- 
ing witnesses  to  the  wrKing  offered  In  evi- 
dence as  the  last  will  and  testament  of  Avis 
Hinton,  deceased,  viz.,  George  W.  Brafford, 
Robert  Commack,  and  Evan  Hinton,  are  dead, 
.and  that  their  handwriting  affixed  thereto  is 
the  true  and  genuine  handwriting  of  such 
witnesses,  and  that  the  signatures  of  such 
witnesses  thereto  have  been  known  to  be 
genuine,  then  the  Jury  has  a  right  to  pre- 
sume, in  the  absence  of  other  evidence,  that 
the  said  written  instrument  was  executed 
with  all  the  formalities  recited  in  the  attesta- 
tion to  said  instrument,  and  required  by  the 
law."  This  instruction  is  excepted  to  be- 
cause of  the  last  words  therein,  *'and  re- 
quired by  the  law."  This  objection  is  based 
on  the  theory  of  the  appellant  that  the  law 
existing  at  the  date  of  the  testator's  death 
controlled  the  form  of  the  execution  of  the 
will,  and  the  appellees,  having  failed  to  prove 
the  fact  that  two  of  the  subscribing  witnesses 
signed  their  names  in  the  presence  of  each 
other,  had  failed  in  establishing  the  wilL 
Complaint  is  also  made  by  appellant  of  the 
refusal  of  the  court  to  give  seven  several 
Instructions  asked  for  by  her;  all  being 
based  on  the  proposition  that  to  establish  the 
will  the  burden  was  on  proponents  to  prove 
that  two  of  the  witnesses  had  signed  their 
names  as  subscribing  witnesses  'In  the  pres- 
ence of  each  other."  The  court  did  not  err 
in  refusing  appellant's  instructions.. 

Counsel  for  appellees  assign  cross-error,  in 
that  Joseph  Hinton  was  not  permitted  to  tes- 
tify in  relation  to  the  execution  of  the  will 
of  Avis  Hinton..  He  was  asked  whether  he 
was  present  at  the  execution  of  the  will 
offered  in  evidence,  and  whether  he  saw  the 
will  executed,  and  who  executed  it,  and 
whether  he  saw  the  attesting  witnesses  sign 
the  same,  and  whether  they  were  present 
at  the  same  time  and  In  the  presence  of  each 
other,  "and  did  they  sign  the  will  as  wit- 
nesses in  the  presence  of  your  mother  and  in 
each  other's  presence?"  Objections  were 
made  to  the  answering  of  these  questions 
and  sustained  by  the  court  Counsel  for  the 
proponents  of  the  will  stated  to  the  court 
that  they  expected  to  prove  by  the  witness 
that  he  was  present  at  the  time  of  the  execu- 
tion thereof,  that  the  will  was  signed  by 
Evan  Hinton  with  the  name  of  Avis  Hinton 
In  her  presence  and  at  her  request  as  her  own 


signature,  and  that  said  will  was  witnessed 
by  George  Brafford,  Robert  Commack,  and 
Evan  Hinton,  who  signed  the  same  in  the 
presence  of  the  testatrix  and  at  her  request 
and  in  the  presence  of  each  other,  all*  being 
present  at  the  same  time,  the  witness  also 
then  being  present;  but  the  court  refused  to 
allow  the  witness  to  testify.  In  Martz's  Ex'r 
V.  MartE's  Heirs,  25  Grat  (Va.)  361,  it  is  held: 
"Upon  the  presenting  for  the  probate  of  a 
will,  J.,  who  is  the  nominated  executor  and 
propounder  of  the  paper  and  also  a  devisee 
and  legatee  under  It,  is  a  competent  witness 
to  sustain  the  probate."  It  is  there  further 
held:  "A  will  is  not  a  contract,  and  an  ex- 
ecutor or  legatee  is  not  a  party  to  it  in  the 
sense  of  the  statute."  "No  witness  who  is 
not  an  attesting  witness  to  a  deed  or  will  is 
incompetent  to  testify  because  of  interest*' 
3  Minor's  Inst  pt  1,  p.  642.  In  note  on  wills, 
2  Munf.  (Va.  Rep.  Anno.)  388,  at  the  close  of 
the  case  of  Hughes  v.  Hughes'  Adm'r,  it  is 
said:  "A  devisee  or  legatee,  however,  who 
Is  not  an  attesting  witness,  is  not  subjected 
to  the  terms  of  the  statute,  but  may  be  ex- 
amined in  support  of  the  will,  like  any  indif- 
ferent person;  interest  being  now  no  dis- 
qualification, except  in  the  case  of  attesting 
witnesses.  2  Min.  Inst  (4th  Ed.)  1015; 
Martz's  Ex'r  v.  Martz's  Heirs,  25  Grat  (Va.) 
361."  The  court  erred  in  refusing  to  allow 
the  testimony  of  Joseph  Hinton  to  go  to  the 
Jury.  The  verdict  and  decree  of  the  court 
being  in  favor  of  the  proponents  of  the  will, 
they  are  not  prejudiced  by  this  error. 

We  find  no  reversible  error  in  the  decree, 
and  the  same  is  affirmed. 


(62  W.  Vo.  628) 
EUREKA  PIPE  LINE  CO.  v.  SIMMS  et  aL 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  19,  1907.) 
1.  Abbitbation  and  Awabd— Awabd— Sum- 

OIENCT. 

Upon  the  question  whether  an  award  is 
within  the  terms  of  the  submission,  all  fair  pre- 
sumptions should  be  made  in  favor  of  the  award: 
and,  if  on  any  fair  presumption  the  award  may 
be  brought  within  the  submission,  it  should  be 
sustained. 


[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4,  Arbitration  and  Award,  {§  280,  281.] 

2.  Samb— Uncebtaintt. 

An  award  will  not  be  void  for  uncertainty, 
although  it  does  not  specify  the  exact  amoimt 
to  be  paid,  where  it  gives  the  rule  or  indicatei 
the  means  by  which  such  sum  can  be  calculated. 
[EJd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4,  Arbitration  and  Award,  §  305.] 

ft.  Same— Settinq  Aside— Evidence. 

An  award  for  damages  for  a  right  of  way 
for  a  pipe  line  for  the  transportation  of  oil 
which  it  is  claimed  'Ms  so  grossly  excessive  as 
to  indicate  misbehavior  and  partiality  on  the 
part  of  the  arbitrators,"  will  not  be  held  void 
in  a  suit  brought  for  the  purpose  of  setting  aside 
the  award,  where  there  is  no  evidence  in  the 
record  as  to  the  value  of  the  land  subjected  to 
the  easement,  nor  as  to  the  damages  sustained 
by  the  taking  of  such  right  of  way. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  4,  Arbitration  and  Award,  {  417.] 

(Syllabus  by  the  Court) 
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Appeal  from  Circuit  Court,  Putnam  Coun- 
ty. 

Bin  by  the  Eureka  Pipe  Line  Company 
against  Robert  G.  Simms  and  others.  Decree 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

Payne  &  Payne  and  A.  S.  Alexander,  for 
appellant  Littlepage,  Cato  &  Bledsoe  and 
Ctaas.  E.  Hogg,  for  appellees, 

McWHORTER,  J.  This  was  a  suit  In 
chancery  filed  by  the  Eureka  Pipe  Line  Com- 
pany in  the  circuit  court  of  Putnam  county 
against  R.  G.  Simms  and  others  for  the  pur- 
pose Qf  setting  aside  an  award  made  by  ar- 
bitrators tinder  an  agreement  in  writing 
made  between  the  plaintiff  and  defendants 
in  a  proceeding  in  condemnation  begun  in 
said  court  for  the  taking  of  a  strip  of  land 
15  feet  in  width  through  the  three  farms  of 
the  defendants  which  lie  contiguous  to  each 
other,  and  for  the  purpose,  also,  of  enjoin- 
ing and  Inhibiting  the  defendants  from  tak- 
ing proceedings  at  law  to  hare  such  award 
entered  up  as  the  judgment  of  the  court, 
which  injunction  was  granted.  On  the  28th 
day  of  NoTember,  1902,  notice  of  application 
for  appointment  of  commissioners  in  condem- 
nation proceedings  was  given,  and  on  the 
same  day  the  parties  entered  into  a  written 
agreement  to  arbitrate  the  matters  in  differ- 
ence between  them,  and  providing  how  the 
arbitrators  should  be  chosen,  and  that  the 
award  made  by  the  arbitrators  should  be 
final  and  conclusive  on  the  parties  to  the 
agreement  without  the  right  of  either  party 
to  appeal,  the  costs  to  be  borne  equally  by 
the  parties  to  the  agreement;  that  Is,  one- 
half  to  the  plaintiff  and  one-half  to  the  de- 
fendants, and  that  the  award  should  be  en- 
tered of  record  as  the  Judgment  of 'the  court 
It  was  further  agreed  that  the  arbitrators* 
in  considering  the  matters  submitted  to  them, 
should  award  the  damages  for  the  rights  of 
way  through  the  premises ;  "it  being  distinct- 
ly understood  that  no  title  to  any  part  of 
the  land  of  the  said  parties  of  the  second 
part  shall  pass  by  reason  of  said  proceedings 
or  award,  to  the  party  of  the  first  part,  but 
only  the  rights  of  way,  with  ingress  and 
egress  to  and  from  the  same,  and  that  the 
ditch  which  the  party  of  the  first  part  is  to 
dig  through  the  lands  of  the  parties  of  the 
second  part  shall  not  be  over  three  (3)  feet 
wide,  and  to  be  properly  filled  up  when  the 
pipe  has  been  laid;  and  that  there  be  no 
pumping  stations  on  said  lands."  And  it 
was  further  provided  and  agreed  that  the 
pipe  line  company  or  its  successors  or  assign- 
ees might  at  any  time  lay  a  second  line  of 
pipe  alongside  of  the  first  line  subject  to 
the  same  conditions  and  not  more  than  three 
feet  from  the  first  pipe  line,  for  which  it 
should  pay  to  the  defendants  an  amount 
equal  to  the  award  of  the  arbitrators  for  the 
first  line,  or,  if  either  party  desired,  the 
amount  should  be  ascertained  and  fixed  by 
arbitration  in  the  same  manner  as  the  arbi- 


tration provided  for  In  the  agreement,  and 
it  was  agreed  that  the  applicant  should  go  on 
with  the  construction  of  its  pipe  line  as  soon 
as  the  agreement  was  signed.  The  agreement 
recited  that  it  was  the  desire  of  the  pipe  line 
company  to  acquire  the  right  of  way  for  a 
pipe  line,  and  to  erect,  maintain,  and  operate 
a  telegraph  line  over  and  through  the  defend- 
ants* lands,  but  by  indorsement  on  said  agree- 
ment the  pipe  line  company  agreed  not  to 
build  a  telegraph  line  through  said  lands  un- 
der the  agreement,  "and  the  damages  there- 
fore are  not  to  be  considered  or  allowed  by 
the  arbitrators."  The  arbitrators  returned 
their  award  as  follows :  "Poca,  W.  Va.,  March 
27th,  1903.  To  the  Honorable  F.  A.  Guthrie, 
Judge  of  the  Circuit  Court  of  Putnam  Coun- 
ty, W.  Va.:  We,  the  undersigned,  do  most 
respectfully  report  that  we  meet  at  Poca, 
Putnam  county,  W.  Va.,  on  the  26th  day  of 
March,  1903,  in  pursuance  to  the  agreement 
herewith  filed  by  The  Eureka  Pipe  Line  Com- 
pany, a  corporation,  on  the  one  side  and  J. 
B.  Morgan,  Jr.,  et  al.  on  the  other  side,  and 
in  pursuance  to  our  selection  to  act  as  arbi- 
trators in  respect  to  the  matters  in  difference, 
as  set  out  in  said  agreement,  and  after  being 
duly  sworn  as  required  by  law  and  after  ex- 
amining the  farms  and  premises  mentioned 
and  right  of  way  proposed  to  be  taken  and 
hearing  evidence  of  witnesses  thereon  and  in 
respect  thereto  and  arguments  of  counsel 
afid  fully  considering  the  same  we  find  that 
the  damages  accruing  to  the  defendants  by 
reason  of  the  said  Pipe  Line  Company,  taking 
the  strip  of  land  mentioned  in  said  agree- 
ment for  the  purposes  therein  mentioned 
amounts  to  the  sum  of  three  dollars  and  fifty 
cents  (3.50)  per  rod.  That  said  line  runs' 
through  the  Morgan  heirs  a  distance  of  71 
rods — ^and  staked  off  and  shown  to  us.  That 
said  line  runs  through  J.  B.  Morgan,  Jr.'s 
lands  a  distance  of  212  rods,  as  staked  off 
and  shown  to  us— That  the  said  line  runs 
through  the  B.  G.  Simms  farm  a  distance  of 
110  rods,  as  staked  off  and  shown  to  v* — 
That  we  began  said  view  and  hearing  on  the 
26th  day  of  March,  1903,  and  rendered  this 
our  award  on  this  27th  day  of  March,  190a 
All  of  which  is  respectfully  submitted.  Giv- 
en under  our  hands  and  seals  this  27th  day 
of  March,  1903.  R.  A.  Salmons.  James  H. 
Martin.  J.  G.  Cartmill."  The  plaintiff  exhibit- 
ed with  its  bill  copies  of  the  application  for 
the  condemnation,  and  notice  thereof,  the 
surveys,  and  maps,  together  with  a  copy 
of  the  agreement  and  of  the  award.  The 
bill  alleges  that  the  award  should  be  set 
aside  for  the  reason  that  it  is  uncertain; 
that  it  was  obtained  by  undue  means;  that 
the  arbitrators  made  a  mistake;  that  they 
were  guilty  of  misbehavior,  and  because 
of  the  misbehavior  of  counsel  for  defend- 
ants, and  because  the  same  is  grossly  ex- 
cessive and  exorbitant;  that  the  defend- 
ants procured  the  arbitrators  to  sit  at  Poca, 
where  there  was  local  prejudice  against 
plaintiff  of  which  plaintiff  had  no  knowledge 
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and  defendants  had  notice ;  that,  on  discover- 
ing Hie  prejudice,  plaintiff  requested  the  ar- 
bitrators to  go  to  the  courthouse  of  Putnam 
county,  some  seven  miles  away,  which  was 
the  home  of  all  the  arbitrators,  so  as  to  be 
free  from  the  prejudice,  but  defendants  re- 
fused to  go,  and  that  the  misbehavior  of  the 
arbitrators  consisted  in  their  remaining  at 
the  village  of  Poca  and  completing  their  pro- 
ceedings there  when  the  prejudice  was  open 
and  palpable ;  that,  while  there  was  no  moral 
wrong,  yet  it  was  unjust,  unfair,  and  improp- 
er for  the  arbitrators  to  continue  the  hearing 
at  that  place  when  they  knew  that  the  prej- 
udice existed,  and  that  the  defendants  were 
trying  to  avail  themselves  of  such  influence 
to  procure  an  exorbitant  and  excessive  award ; 
that  defendants*  counsel  did  avail  himself 
of  it,  and  appealed  to  the  arbitrators  to  be 
influenced  by  it,  stating  "that  that  whole 
section  of  Putnam  county  was  ablaze  with 
excitement,  and  that  if  they  did  not  find  a  large 
award  that  the  people  in  that  section  would 
be  greatly  disapi)ointed  in  the  arbitrators." 
And  in  speaking  of  the  testimony  of  three  of 
pli^intiff's  witnesses,  who  were  reputable  and 
men  of  character  and  Intelligence,  and  whose 
testimony  was  unbiased,  fair,  and  just,  de- 
fendants* counsel  said  to  the  arbitrators, 
"May  God  help  you  if  you  ar^  influenced  by 
the  testimony  of  these  witnesses,"  or  words 
to  that  effect,  and  alleging  that  the  award 
was  excessive  and  exorbitant ;  that  since  titie 
award  was  made  the  pipe  was  laid  through 
the  lands  in  question,  and  that  the  distance 
was  less  than  that  found  by  the  arbitrators ; 
that  the  arbitrators  admitted  at  the  instance 
of  defendants  and  over  the  objection  of  plaln- 
.  tiff,  much  illegal  evidence ;  that  they  permit- 
ted defendants  to  testify  that  they  would 
give  $500  for  each  farm  if  plaintiff  would  not 
run  Its  pipe  line  through  said  farms,  and 
that  one  of  the  defendants  liad  offered  plain- 
tiff $500  not  to  run  it  through  his  farm,  and 
permitted  witnesses  to  testify  as  to  the  dam- 
ages the  pipe  line  would  do  to  the  farms, 
which  witnesses  admitted  they  had  no  expe- 
rience or  knowledge  of  the  existence  or  use  of 
pipe  lines  through  farm  land  or  anywhere; 
that  these  witnesses  testified  to  enormous 
damages  the  pipe  lines  would  cause,  some  ee- 
timating  the  damages  as  high  as  $25  per  lin- 
eal rod,  others  as  high  as  $40  per  lineal  rod, 
while  another  said  $100  would  not  be  too 
much,  and  another  that  the  damages  would 
equal  the  value  ,of  the  farms.  While  wit- 
nesses for  plaintiff,  who  were  tested  as  to 
their  knowledge  of  the  matter  and  who  were 
familiar  with  it  as  their  testimony  showed, 
estimated  the  damages  from  35  cents  to  $1 
per  rod ;  alleging  that  the  arbitrators  in  mak- 
ing up  their  award  were  affected  to  some 
extent  by  such  illegal  testimony  and  by  the 
prejudice  which  existed  at  Poca  and  by  the 
improper  appeals  of  defendants'  counsel  to 
such  prejudice  to  the  injury  and  prejudice  of 
plaintiff. 
Defendants  filed  their  joint  and  separate 


answer,  denying  that  the  arbitrators  made 
any  mistake  or  were  guilty  of  any  misbe- 
havior, or  that  they  were  influenced  to  any 
extent  by  illegal  testimony  admitted  or  by 
prejudice  existing  at  Poca,  or  that  such  prej- 
udice existed  or  that  the  award  is  uncertain, 
or  that  undue  means  were  used  by  defend- 
ants or  that  they  utilized  the  prejudice  exist- 
ing against  the  plaintiff  at  the  place  of  hear- 
ing to  procure  a  large  award ;  averring  that 
the  place  of  hearing  was  mutually  agreed 
upon  by  the  parties,  that  the  award  is  not 
excessive,  but  that  It  is  less  than  defendants 
are  entitled  to;  and  denying  that  anything 
was  flald  or  done  by  counsel  for  defendants 
in  the  arbitration  or  in  the  submission  of  the 
evidence  or  argument  before  the  arbitrators 
which  might  not  be  properly  and  legally  done 
in  any  court  ^ 

On  the  29th  of  December,  1904,  the  cause 
was  heard  upon  the  bill  and  exhibits,  process 
duly  served,  proceedings  at  rules,  upon  the 
answer  of  the  defendants  and  of  the  infant 
defendants  by  their  guardian  ad  litem,  with 
general  replications  to  said  answers  "upon 
the  depositions  taken  and  filed  in  the  cause 
on  behalf  of  both  the  plaintiff  and  defend- 
ants," upon  the  former  orders  and  proceed- 
ings and  all  papers  filed  in  the  cause,  and 
upon  defendants'  motion  to  dissolve  the  In- 
junction, when  the  court  held  that  plaintiff 
was  not  entitled  to  the  relief  prayed  for,  dis- 
solved the  injunction,  and  dismissed  plain* 
tifiTs  bill,  and  decreed  costs  to  defendants. 

Have  the  arbitrators  by  their  finding  '*that 
the  damages  accruing  to  the  defendants  by 
reason  of  the  said  pipe  line  company  taking 
the  strip  of  land  mentioned  in  said  agree- 
ment for  the  purposes  therein  mentioned 
amounts  to  the  siun  of  $3.50  per  rod"  kept 
within  the  agreement  of  submission?  It  Is 
contended  by  appellant  that  this  language 
of  tlie  arbitrators  necessarily  implies  the  tak- 
ing of  the  strip  of  land  mentioned,  notwith- 
standing the  provision  in  said  agreement  to 
the  contrary,  where  it  is  specifically  pro- 
vided that  the  land  is  not  to  be  taken  that 
no  title  shall  pass,  "but  only  the  rights  of 
way,  with  ingress  and  egress  to  and  from  the 
same."  These  words  are  by  the  act  of  the 
arbitrators  as  If  written  into  their  award; 
they  having  filed  the  agreement  with  the 
award.  It  will  be  observed  that  the  language 
of  the  award  is  that  the  damages  accruing 
to. the  defendants  by  reason  of  the  company 
taking  the  strip  of  land  mentioned  was  for 
the  purposes  therein  mentioned.  The  pos- 
session of  the  strip  of  land  vras  taken  for  the 
purpose  of  laying  the  pipe;  but  the  land, 
the  title,  was  not  taken,  nor  was  it  intended 
to  be  taken.  Reading  the  award  with  and 
in  the  light  oi  the  agreement,  it  cannot  be 
said  that  the  arbitrators  intended  by  their 
words  anything  further  than  the  use  of  the 
land  for  the  laying  of  the  plaintiff's  pipe  line 
and  the  use  of  the  rights  of  way  to  main- 
tain, operate,  and  remove  the  pipe  line  as 
provided  by  the  agreement,  and  could  not 
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haye  Intended  that  the  land  should  be  taken 
in  the  sense  in  which  the  plaintiff  by  its  con- 
demnation proceedings  was  in  the  first  (in- 
stance attempting  to  take  the  land.  The 
word  "taking"  is  sufficiently  qualified  and 
limited  in  the  award  by  the  terms  used  in 
the  agreement  of  submission.  It  is  claimed 
that  the  arbitrators  also  considered  the  right 
of  way  for  the  telegraph  line.  The  agree- 
ment of  submission  which  is  made  a  part  of 
the  award  contains  specific  indorsement  sign- 
ed by  plaintiff  that  the  same  should  not  be 
considered.  The  use  of  the  language  of  the 
award  will  be  presumed  to  mean  for  the  lay- 
ing of  the  pipe  line,  and  the  use  of  the  land 
in  maintaining,  operating,  and  removing  the 
same,  and  cannot  be  presumed  to  go  beyond 
the  agreement  of  submission,  when,  by  giving 
it  a  fair  construction,  it  is  within  the  Intent 
and  language  of  the  same. 

It  is  further  contended  that  the  award  is 
uncertain;  that  the  location  is  not  made 
therein.  The  agreement  under  which  the 
award  is  made,  and  which  sets  out  the  pro- 
posed change  in  location  according  to  the 
agreement  of  the  parties,  is  made  a  part  of 
the  award  and  filed  with  the  same,  and,  tak- 
en together,  the  location  would  seem  to  be 
definite  as  all  parties  were  present  when  the 
line  was  staked  out  and  shown  to  the  arbi- 
trators. It  will  be  further  seen  that,  in  de- 
scribing the  right  of  way,  the  award  takes 
up  each  parcel,  or  the  line  through  each 
of  the  properties,  and  says  "that  said  line 
runs  through  (A.  B.'s)  lands  a  distance  of 

rods  as  staked  off  and  shown  to  us," 

giving  the  number  of  rods  which  the  line 
runs  through  each  of  the  said  parcels  of 
land.  It  is  further  contended  that  the  line 
viewed  by  the  arbitrators  was  not  the  line 
laid  down  on  the  maps,  nor  the  line  actually 
used.  The  line  laid  down  on  the  map  by  the 
surveyor  is  not  precisely  that  agreed  upon  In 
the  agreement  and  used ;  but  there  is  no  evi- 
dence in  the  cause  showing  that  the  line 
agreed  upon  ^as  not  the  line  actually  used. 
The  award  shows  that  the  arbitrators  adopt- 
ed the  line  "staked  off  and  shown  to.  us." 
*Shown  to  us,"  by  whom?  By  the  parties, 
of  course,  as  both  parties  were  present  by 
themselves,  or  agents  or  attorneys  and  agreed 
upon  the  line.  It  is  insisted  that  the  award 
is  so  grossly  excessive  as  to  indicate  mis- 
behavior and  partiality  on  the  part  of  the 
arbitrators  that  the  damages  allowed  are 
gerater  per  acre  than  the  land  is  worth,  al- 
though little  damage  is  done.  There  Is  not 
a  scUitilla  of  evidence  in  the  record  relating 
to  the  value  of  the  land,  whether  it  is  worth 
91,  $100,  or  $1,000  per  acre.  It  appears  from 
the  record  that  the  land  through  which  the 
pipe  line  was  laid  was  composed  of  three 
contiguous  farms,  and  this  is  all  the  informa- 
tion the  record  gives  concerning  it  Is  it  the 
province  of  this  court  to  take  judicial  knowl- 
edge of  the  values  in  litigation  in  the  ab- 
sence of  any  evidence  in  relation  thereto? 
This  court  is  confined  to  the  record  for  Ui- 


formation  touching  the  facts,  and  cannot  go 
beyond  it  Should  it  do  so  and  enter  the 
realm  of  speculation,  its  guessing  might  prove 
disastrous  to  one  or  the  other  of  the  parties, 
and,  in  any  event.  It  would  not  be  in  condi- 
tion to  render  as  Just  a  decision  as  a  board 
of  arbitrators  who  are  acquainted  with  the 
matters  involved  in  the  controversy,  and  who 
are  mutually  chosen  by  the  parties  because 
of  their  sound  Judgment  and  discretion  and 
their  peculiar  fitness  for  the  duties  imposed 
upon  them,  and  who  not  only  viewed  the 
premises,  but  bad  the  aid  of  all  testimony 
which  the  parties  saw  proper  to  adduce  be- 
fore them  bearing  upon  the  matters  to  be  con- 
sidered. We  know  not  the  testimony  upon 
which  the  arbitrators  acted. 

A  charge  in  plaintiff's  bill  is  that  defend- 
ants procured  the  said  arbitrators  to  hold 
their  sitting  in  the  village  of  Poca,  knowing 
that  there  was  a  decided  prejudice  existing 
in  the  said  village  against  the  plaintiff ;  that 
plaintiff  was  not  aware  of  the  said  prejudice 
before  the  arbitrators  began  the  hearing; 
that  soon  after  the  hearing  began  the  plain- 
tiff discovered  the  prejudice,  and  requested 
the  arbitrators  to  go  to  the  courthouse  that 
they  might  be  removed  from  such  prejudice. 
This  allegation  is  denied  in  the  answer, 
wherein  it  is  averred  that  the  place  of  sit- 
ting was  agreed  upon  by  the  parties,  defend- 
ants and  counsel  for  plaintiff,  because  of  the 
convenience  of  the  place  to  the  rights  of  way 
to  be  examined,  and  It  cannot  be  said  that 
the  arbitrators  were  guilty  of  misbehavior 
in  refusing  to  change  the  place  of  sitting 
to  a  place  seven  miles  distant  upon  the 
mere  suggestion  of  the  plaintiff,  nor  was  it 
misbehavior  on  the  part  of  the  defend- 
ants' counsel  to  object  to  such  change ;  it  not 
appearing  that  any  tangible  evidence  was 
brought  to  the  attention  of  the  arbitrators 
to  support  the  motion  for  such  removal.  In 
Burchell  v.  Marsh,  68  U.  &  8^,  15  U  Ed. 
96,  it  is  held:  "If  an  award  is  within  the 
submission,  and  contains  the  honest  dedsicMi 
of  the  arbitrators,  after  a  full  and  fair  hear- 
ing of  the  parties,  a  court  of  equity  will  not 
set  it  aside  for  error,  either  in  law  or  fact" 
In  Brush  v.  Fisher,  70  Mich.  469,  38  N.  W. 
448»  14  Am.  St  Rep.  610,  it  is  held:  "Awards 
are  favored  in  law  and  reluctantly  set  aside. 
EZvery  presumption  is  made  tn  favor  of  their 
fairness,  and  the  burden  of  proof  is  on  the 
party  seeking  to  set  them  aside  to  do  so  by 
clear  and  strong  proof."  At  page  512  of 
70  Mich.,  and  page  447  of  88  N.  W.  (14  Am. 
St  Rep.  510)  the  court,  quoting  from  Railway 
Go.  V.  Callanan,  61  Mich.  26,  84  N.  W.  678, 
says :  "There  is  power  In  a  court  of  equity 
to  relieve  against  awards  in  some  cases 
where  there  has  been  fraud  and  misconduct 
In  the  arbitrators*  or  they  have  acted  under 
manifest  mistake,  and  perhaps  In  some  de- 
fined and  undefined  cases.  But  It  is  evident 
that  there  are  greater  objections  to  any  gen- 
eral interference  by  courts  with  awards. 
They  are  made  by  a  tribunal  of  the  parties' 


622 


69  SOUTHEASTERN  REPORTER. 


(W.  Va. 


own  selection,  who  are  nsually,  at  least,  ex- 
pected to  act  on  their  own  view  of  law  and 
testimony  more  freely  and  less  technically 
than  courts  and  regular  juries.  They  are  also 
generally  expected  to  frame  their  decisions 
on  broad  views  of  Justice,  which  may  some- 
times deviate  from  the  strict  rules  of  law. 
It  Is  not  expected  that,  after  resorting  to 
such  private  tribunals,  either  party  may  re- 
pudiate their  action,  and  fall  back  on  the 
courts.  And  equity,  on  whatever  pretext  It 
may  intervene  in  such  cases,  does  so  upon  the 
reason  that  the  tribunal  has  not  really  act- 
ed within  the  lines  of  the  duty  laid  upon  it, 
and  has  not  in  fact  carried  out  the  agree- 
ment under  which  it  has  obtained  authority 
to  proceed."  Caldwell  on  Arbitration,  at 
page  123,  says:  "It  Is  a  maxim  of  courts, 
both  of  law  and  of  equity,  never  to  raise  a 
presumption  for  the  salse  of  overturning  an 
a^ard ;  but,  on  the  contrary,  to  make  every 
reasonable  Intendment  in  his  support." 

Upon  the  question  whether  an  award  is 
within  the  terms  of  the  submission  all  fair 
presumptions  shall  be  made  in  favor  of  the 
award ;  and,  if  on  any  fair  presumption  the 
award  may  be  brought  within  the  submission, 
it  should  be  sustained.  Pollock  v.  Sutherlin« 
25  Grat  78;  Richards  v.  Brokenbrough,  1 
Rand.  449;  Coons  v.  Coons,  95  Va.  438,  28 
S.  B.  885,  64  Am.  St  Rep.  804 ;  Armstrong  v. 
Armstrong,  1  Leigh,  491.  In  Pluharty  v. 
Beatty,  22  W.  Va.  698 :  "Presumptions  are  not 
to  be  raised  for  the  purpose  of  overthrowing 
awardu,  but  the  awards  are  to  be  liberally 
construed  so  as  to  give  effect  and  operation  to 
the  intent  of  the  arbitrators,  where  It  can  be 
done,  and  every  reasonable  Intendment  is  to 
be  made  in  their  support"  "When  the  value 
of  the  property  In  money  is  referred  to  ar- 
bitrators, and  they  fairly  execute  the  sub- 
mission, generally  the  award  cannot  be  set 
aside  or  determined  to  be  invalid  upon  the 
ground  that  the  valuation  is  exorbitant" 
Point  16,  Syl.,  Dickinson  v.  Railroad  Co.,  7 
W.  Va.  390.  In  his  opinion  in  Underbill  v. 
Van  Courtlandt  2  Johns.  Ch.  (N.  Y.)  339, 
Chancellor  Kent  at  page  360  says:  "Much 
testimony  has  been  taken  to  prove  that  the 
mill  was  greatly  overvalued.  I  shall  not  en- 
ter into  the  discussion  of  that  part  of  the 
proof.  Every  other  point  has  been  considered 
with  all  possible  Indulgence,  and  even  so 
much  so  that  a  good  deal  of  testimony  has 
been  read  and  considered,  which,  upon  strict 
rule,  and  even  upon  principles  of  policy  and 
Justice,  ought  to  have  been  suppressed.  But 
here  I  think  the  settled  decisions  of  the  court 
interpose  an  insuperable  obstacle  to  the  in- 
vestigation of  the  question  respecting  the 
measure  of  valuation.  Admitting  that  there 
was  no  corruption  or  partiality  in  the  arbitra- 
tors (and  none  is  pretended)  and  admitting 
that  there  was  no  misconduct  in  them  dur- 
ing the  course  of  the  hearing,  nor  of  fraud  in 
the  opposite  party  (and  none  Is  established 
by  proof)  then,  I  say,  the  court  cannot  inquire 
into  the  charge  of  an  over  or  under  valuation, 


or  of  the  reasonableness  or  unreasonableness 
of  the  award,  but  it  is  binding  and  conclu- 
sive. If  every  award  must  be  made  conform- 
able to  what  would  have  been  the  Judgment 
of  this  court  in  the  case.  It  would  render  ar- 
bitrations useless  and  vexatious,  and  a  source 
of  great  litigation;  for  it  very  rarely  hap- 
pens that  both  parties  are  satisfied.  The  de- 
cision by  arbitration  is  the  decision  of  a  trl- 
bunal  of  the  parties'  own  choice  and  erection. 
It  is  a  popular,  cheap,  convenient  and 
domestic  mode  of  trial,  which  the  courts  have 
always  regarded  with  liberal  indulgence. 
They  have  never  exacted  from  these  unlet- 
tered tribunals  this  rusticum  forum,  the  ob- 
servance of  technical  rule  and  formality. 
They  have  only  looked  to  see  If  the  proceed- 
ings were  honestly  and  fairly  conducted,  and, 
if  that  appeared  to  be  the  case,  they  have 
uniformly  and  universally  refused  to  inter- 
fere with  the  Judgment  of  the  arbitrators." 

It  is  contended  that  the  award  should  have 
ascertained  the  amount  of  damages,  a  sum 
certain,  not  so  much  per  rod  to  be  paid  the 
defendants  for  the  right  of  way,  that  a  Judg- 
ment could  not  properly  be  entered  on  the 
award.  In  3  Cyc.  708:  "When  an  award 
furnishes  a  substantial  basis  by  and  through 
which  the  parties  can,  by  calculation,  by  ref- 
erence to  a  fixed  standard  or  rule  of  law, 
•  •  •  work  out  the  contemplated  result  in 
accordance  with  the  principles  settled  by,  and 
the  rights  of  the  parties  declared  in,  the 
award,  it  will  be  regarded  as  sufficient  In 
such  cases  courts  give  much  force  to  the  max- 
im, 'Certum  est  quod  certum  reddi  potest*" 
And  authorities  cited.  And  in  2  A.  &  E.  B. 
L.  758,  it  is  said:  "An  award  will  not  be 
void  for  uncertainty,  although  it  does  not 
specif^  the  exact  amount  to  be  paid,  if  It 
gives  the  rule  or  indicates  the  means  by 
which  such  sum  can  be  calculated."  And  at 
page  778:  "The  weight  of  authority  in  the 
United  States  leans  towards  making  absolute 
the  certain  and  simple  rule  th^t  the  award  of 
the  arbitrators,  when  made  in  good  faltb,  is 
final,  and  that  it  cannot  be  questioned  or  set 
aside  for  a  mistake  either  of  law  or  of  fact" 
— citing  decisions  in  support  of  the  proposi- 
tion not  only  several  cases  from  the  Supreme 
Court  of  the  United  States,  but  many  decisions 
from  at  least  29  states  of  the  Union,  and  the 
reason  for  this  rule  is  well  expressed  by 
Chancellor  Kent  In  the  quotation  I  have  made 
above  from  his  very  able  opinion  in  Under- 
bill V.  Van  Courtlandt  and  also  Shaw,  C.  J.. 
in  Boston  Water  Power  Co.  v.  Gray,  6  Mete 
131.  See,  also,  Pleasants  y.  Ross,  1  Wash- 
(Va.)  156.  1  Am.  Dec.  449. 

Appellant  says  the  award  should  be  set 
aside  because  the  arbitrators  admitted  illegal 
evidence  when  tie  agreement  of  submission 
only  authorized  the  admission  of  legal  evi- 
dence. There  is  nothing  in  the  record  to  show 
what  evidence  was  before  the  arbitrators,  ex- 
cept an  allegation  of  the  bill  that  mentions 
one  or  two  fragments  of  testimony  on  behalf 
of  defendants  of  which  complaint  is  made. 
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In  Blgelow  v.  Newell,  10  Pick.  (Masa.)  348: 
**Where  an  action  and  all  matters  in  dis- 
pute between  the  parties  were  submitted  to 
referees,  with  authority  to  settle  the  rights 
of  the  parties,  and  to  make  such  special 
award  as  the  nature  of  the  case  might  in 
their  opinion  re<iuire  'always  haying  regard 
to  the  legal  rights  of  the  parties,'  it  was  held 
that  this  clause  was  Intended  merely  to  pre- 
scribe a  rule  as  to  the  principles  upon  which 
the  referees  were  to  decide,  and  was  not  in- 
tended to  restrain  them  from  determining 
questions  of  law  as  well  as  questions  of  fact ; 
and  consequently  that  their  award  was  con- 
clusive as  well  of  the  law  as  the  fact*'  "The 
admission  by  arbitrators  of  improper  or 
illegal  evidence  as  the  result  of  an  honest 
mistake  of  judgment  as  to  its  admissibility 
or  probative  force  is  not  ordinarily  a  ground 
for  impeachment  of  the  award.  To  consti- 
tute ground  of  impeachment,  it  must  plainly 
appear  that  the  award  was  so  based  upon  the 
improper  evidence  that  the  decision  would 
have  been  different  but  for  its  admission; 
and  it  has  6een  held  that  the  same  rule  ap- 
plies to  the  rejection  of  legal  evidence  under 
circumstances  not  amounting  to  a  refusal  to 
receive  such  evidence  on  the  merits,  but  only 
showing  a  mistaken  construction  of  the  rules 
of  evidence."  3  Cyc  737.  And  it  is  there 
further  said :  **An  honest  mistake  of  arbitra- 
tors in  the  effect  or  weight  given  by  them  to 
certain  portions  of  the  evidence  Is  not  such 
an  impropriety  as  may  be  shown  to  impeach 
the  award."  There  is  no  Intimation  of  fraud 
or  corruption  on  the  part  of  the  arbitrators 
in  case  at  bar. 

We  find  no  reversible  error  in  the  decree 
of  the  circuit  court ;  and  therefore  alfirm  it 
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FELLOWS  et  al.  v.  CITY  OP  CHARLESTON. 

(Supreme  Court  of  Appeals  of  West  Virginiat 
Nov.  19.  1907.) 

1.  Municipal  Cobpobations  —  Obdinances— 
Constitutional  Law. 

An  ordinance  of  the  city  of  Charleston,  re- 
quiring a  permit  from  the  city  to  build  a  house, 
18  a  valid  exercise  of  police  power  under  Its 
charter,  and  is  not  repugnant  to  the  federal 
Constitation. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  36,  Municipal '  Corporations,  §  1333;  vol. 
10,  Constitutional  Law,  §  809.] 

2.  Injunction  ^  Invalio  Obdinanok  —  Bn- 
tobcekent. 

Where  property  rights  will  be  destroyed  or 
their  lawful  enjoyment  taken  away  by  criminal 
proceedings  under  an  invalid  law  or  ordinance, 
equity  has  jurisdiction  to  enjoin  them. 

[Ed.  Note.— For  cases  in  point,  see  OenL  Dig. 
vol.  27,  Injunction,  §  155.] 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Kanawha 
County. 

Bill  by  Sallie  Fellows  and  her  husband 
against  the  city  of  Charleston.  Decree  for 
plaintiffs,  and  the  city  appeals.  Reversed, 
and  injunction  dissolved,  and  bill  dismissed. 


L.  E.  McWhorter  and  Murray  Brlggs,  for 
appellant    Ferguson  &  Ellison,  for  appellees. 

BRANNON,  J.  Sallie  Fellows  and  A.  A. 
Fellows,  her  husband,  claiming  to  own  a  lot 
of  land  on  the  bank  of  the  Kanawha  river 
between  its  low-water  mark  and  Front  or 
Kanawha  street  In  the  city  of  Charleston, 
were  proceeding  to  erect  a  dwelling  house  on 
the  lot,  and,  after  they  had  partly  construct- 
ed it,  the  city  of  Charleston  caused  a  war- 
rant to  be  issued  f6r  the  arrest  of  A.  A. 
Fellows  on  the  charge,  as  the  bill  says,  that 
the  building  of  "said  house  was  in  viola- 
tion of  law  and  an  ordinance  of  said  city," 
and  caused  said  Fellows  to  be  arrested  and 
stopped  him,  and  forced  him  and  his  em- 
ployes to  abandon  and  quit  work  and  leave 
the  house  unfinished,  and  frightened  the  em- 
ployes from  work,  and  forbade  them  there- 
after to  resume  work,  threatening  them  with 
arrest  and  criminal  prosecution  and  fine  and 
Imprisonment  should  they  do  so.  The  bill 
says  that  the  police  judge  of  the  city  upon 
said  warrant  imposed  on  Fellows  a  fine  of 
$10,  and  that  Fello^vs  took  an  appeal  to  the 
criminal  court  Fellows  and  his  wife  filed  a 
bill  In  the  circuit  court  of  Kanawha  county 
against  the  city  of  Charleston,  its  mayor  and 
other  officers,  praying  an  injunction  against 
them  to  restrahi  them  from  further  molest- 
ing, arresting,  criminally  prosecuting,  and 
imposing  fines  upon  the  plaintiffs,  their  em- 
ployes and  servants,  for  being  engaged  in 
the  erection  of  said  house  and  until  the  final 
adjudication  of  the  said  criminal  case  on  ap- 
peal, pending  in  the  criminal  court  of  £Can- 
awha  county,  and  until  the  completion  of 
their  said  house  on  their  said  lot  The  court 
awarded  an  injunction  commanding  the  city 
and  its  officers  to  cease  and  abstain  from 
further  molesting,  arresting,  hindering,  or 
in  any  way  interfering  with  Sallie  Fellows 
and  A.  A.  Fellows,  their  employes  or  serv- 
ants, in  the  erection  of  said  building.  The 
court  overruled  a  motion  to  dissolve  the  In- 
junction, and  the  city  of  Charleston  took  an 
appeal. 

So  confused  and  Irregular  are  the  bills 
and  many  orders  in  the  case  that  it  is  quite 
difficult  to  get  at  the  true  merits  for  decision 
presented  by  the  record.  'There  was  a  bill 
filed  at  rules  under  the  summons,  which  we 
should  think  would  be  the  bill  of  the  record; 
but  before  the  court  another  bill  was  filed, 
and  afterwards  amended  at  the  bar.  It  Is 
claimed  that  the  bill  is  insufficient  Open 
to  criticism  it  is,  but  we  shall  treat  it  for 
all  that  it  is  worth  and  decide  the  case  up- 
on the  bill  filed  in  court,  though  it  was  not 
filed  as  an  amended  bilL  The  bill  does  not 
say  what  the  offense  was  on  which  the  war- 
rant of  arrest  was  predicated;  but  the  answer 
and  an  exhibit  later  filed  introduce  an  ordi- 
nance of  the  city,  and  we  gather  that  the 
city  issued  its  warrant  for  a  violation  of 
an  ordinance  requiring  that  before  a  build- 
ing should  be  erected  ili  the  city  there  should 
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be  a  permit  granted  for  its  erection,  and  pro- 
hibiting its  erection  without  such  permit, 
and  imposing  a  fine  for  the  yiolation  of  the 
ordinance. 

The  first  question  arises  upon  the  conten- 
tion by  the  city  that  equity  has  no  Jurisdic- 
tion of  the  case,  because  equity  will  not  en- 
Join  a  criminal  prosecution.  For  this  posi- 
tion we  are  referred  to  Flaherty  t.  Fleming, 
58  W.  Va.  e69,  52  S.  B.  857.  3  L.  R,  A.  (N. 
S.)  461.  It  holds  the  general  principle  that 
**it  is  a  rule,  subject  to  few  exceptions,  that 
a  court  of  equity  will  not  interfere  by  an  in- 
junction with  criminal  proceedings."  But 
that  case  distinctly  admits  that,  if  criminal 
prosecution  destroys  civil  property  and  its 
enjoyment,  in  protection  of  the  property 
right  equity  may  properly  enjoin  the  crim- 
inal prosecution.  Now,  surely,  the  prosecu- 
tion of  criminal  process  illegally  preventing 
the  construction  of  a  residence  on  real  es- 
tate deprives  the  owner  of  a  very  important 
use  of  his  land,  practically  taking  it  from 
him.  6  Pomeroy,  Bq.  (3d  Bd.)  §  644;  22  Cyc. 
902;  Dobbins  v.  Los  Angeles,  195  U.  S.  224, 
25  Sup.  Gt.  18,  49  L.  fid.  169.  Therefore 
there  is  Jurisdiction  in  equity  for  injunction. 
And,  aside  from  that  question,  there  stands 
the  fact  alleged  that  the  city  and  its  con- 
stituted officers  were  hindering  and  obstruct- 
ing the  erection  of  the  house,  and  that  itself, 
I  think,  would  sustain  the  Jurisdiction. 

The  plaintifEs'  counsel  assail  the  ordinance 
of  the  city  of  Charleston  as  void.  If  that  be 
so,  there  would  be  no  color  of  Jurisdiction 
for  the  action  of  the  city  authorities.  Hence 
we  must  inquire  whether  that  ordinance  is 
valid  or  void.  The  enactment  of  an  ordi- 
nance directing  and  regulating  the  construc- 
tion of  buildings  in  cities,  and  requiring  a 
permit  from  the  city  therefor,  is  an  exercise 
of  that  great  power  called  "police  power." 
Thtit  power  Is  vital  and  indispensable. 
Without  it  cities  and  towns  could  not  exist. 
That  power  is  vested  in  the  state;  but,  it 
being  utterly  impracticable  that  the  state 
Legislature  and  executive  could  regulate  by 
their  constant  presence  all  the  doings  in  cit- 
ies and  towns,  it  became  indispensable  that 
the  state  should  delegate  the  exercise  of  such 
power  to  those  itetit  states,  the  cities  and 
towns.  '^Municipal  corporations  have  exer- 
cised the  police  power  eo  nomine  for  time 
out  of  mind  by  making  regulations  to  pre- 
serve order,  to  promote  freedom  of  communi- 
cation, and  to  facilitate  the  transaction  of 
business  in  crowded  communities;  and  this 
power  of  local  legislation  may  be  conferred 
upon  the  smallest  village  that  the  Legisla- 
ture sees  fit  to  incorporate,  as  well  as  upon 
the  largest  city  in  the  state.  The  extent  of 
their  police  powers  depends  upon  the  limita- 
tions of  their  charters.  The  power  to  be  ex- 
ercised is  frequently  restricted  to  the  one 
phrase  'police  powers,'  and  the  ordinances 
must  then  be  reasonable  regulations  upon 
subjects  which  are  -recognized  as  falling 
within  the  scope  of  such  powers.     •     •     • 


Delegation  of  police  power. — ^The  Legislature 
may  delegate  to  a  municipality  the  power  to 
adopt  ordinances  on  matters  of  local  import 
tance  although  there  are  general  statutes  on 
the  same  subject  An  ordinance  legally  ref- 
erable to  any  one  of  several  delegated  pow- 
ers is  valid."  2  Smith  on  Munic.  Corp.  {{ 
1320,  1321.  See  22  Am.  &  Bug.  En(*y.  L. 
919.  But  a  municipal  corporation  cannot  ex- 
ercise this  police  power  unless  authority  to 
do  so  is  given  by  the  Legislature  to. it  Mor- 
ley  V.  Godfrey,  54  W.  Va.  54,  46  S.  B.  185; 
Judy  V.  Lashley,  50  W.  Va.  628,  41  S.  B. 
197,  57  L.  R.  A.  869.  It  can  exercise  those 
powers  and  no  others  granted  expressly  in 
its  charter,  and  those  necessarily  implied  (« 
incident  to  the  powers  that  are  expressly 
granted,  and  those  essential  to  the  declared 
purpose  of  the  corporation  and  indispensable 
to  it  City  of  Charleston  v.  Reed,  27  W.  Va. 
681,  55  Am.  Rep.  336. 

Turning  now  to  Acts  1895,  p.  126,  a  68» 
amending  and  re-enacting  the  charter  of 
Charleston,  we  find,  in  section  21  (page  181), 
that  the  council  is  given  full  power  'to  con- 
trol the  construction  and  repair  of  all  houses 
•  •  •  to  provide  for  the  regular  building  of 
houses  or  other  structures,  and  determine 
the  distance  that  they  shall  be  built  from  any 
street  or  alley ;  •  •  ♦  to  abate  or  cause 
to  be  abated  anything  which  in  the  opinion  of 
the  council  shall  be  a  nuisance."  Section  22 
(page  132)  gives  the  council  power,  in  order 
to  carry  out  the  powers  enumerated  in  sec- 
tion 21,  and  "all  others  conferred  upon  the 
said  city  or  its  council  expressly  or  by  impli- 
cation in  this  or  any  other  acts  of  the  Legis- 
lature," to  "adopt  and  enforce  all  needful 
orders,  by-laws  and  ordinances  not  contrary 
to  the  laws  or  the  Constitution  of  the  state, 
and  to  prescribe,  impose  and  enforce  reason- 
able fines  and  penalties,  Including  imprison- 
ment, under  Judgment  and  order  of  the  mayor 
or  recorder  of  said  city."  Under  that  statute 
it  is  very  clear  that  the  city  had  power  to 
pass  the  ordinance  requiring  a  permit  from 
it  for  the  construction  of  the  house.  The 
ordinance  requires  the  person  proposing  to 
build  to  lay  before  the  inspector  of  buildings 
plans  and  specifications  of  every  building  and 
obtain  the  approval  of  the  inspector,  and  re- 
quires that  the  approval  should  go  before 
the  council,  and  the  party  obtain  its  approval 
and  permit  This  court  has  recognized  the 
power  of  a  city  to  demand  such  permit,  and 
to  regulate  buildings  by  laying  down  princi- 
ples which  would  thus  empower  the  city. 
City  of  Charleston  v.  Reed,  27  W.  Va.  681,  56 
Am.  Rep.  336.  More  particularly  as  to  build- 
ing permits,  though  they  certainly  would  be 
included  under  such  general  powers  as  are 
spoken  of  in  the  act  above  mentioned.  We 
find  in  McQuillin  on  Munic.  Ordinances,  f  471, 
this:  "Where  the  charter  power  is  ample, 
the  local  corporation  may  require  a  certificate 
or  permit,  issued  by  the  proper  official  as  a 
condition  precedent  to  the  erection  of  new 
buildings  or  the  material  alterations  or  ad- 
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ditloos  to  buildings  already  erected;  but 
whether  snch  authority  exists  and  the  man- 
ner of  its  exercise  depend  upon  the  provisions 
of  the  charter  and  leglslatlye  acts  applicable. 
Where  the  charter  power  Is  sufficient,  an 
ordinance  requiring  a  permit  In  order  to  alter 
or  repair  wooden  buildings  within  the  fire 
limits  will  be  held  constitutional."  In  2 
Smith  on  Munic.  Corp.  §  1331»  we  find  it 
stated  that,  **as  a  protection  against  fire,  a 
municipality  may,  as  a  legitimate  exercise 
of  police  power,  malse  reasonable  regula- 
ticms  in  regard  to  the  construction,  charac- 
ter, and  nature  of  buildings  within  the  corpo- 
rate limits."  And  there  we  further  find  the 
statement  of  this  legal  proposition:  "Thus  It 
was  held  that  such  a  grant  of  power  would 
sustain  an  ordinance  prohibiting  any  person 
from  erecting  buildings  within  the  limits  of 
the  town  without  a  permit  from  the  govern- 
ing hoard."  They  are  required  in  almost  all 
cities  and  in  many  towns.  They  tend  to  pre- 
vent disease  and  fires,  and  this  is  warranted 
by  Charleston  v.  Reed,  27  W.  Va.  681,  55  Am. 
R^.  886. 

Upon  these  and  many  other  authorities, 
we  may  assert  the  power  of  the  cily  of 
Charleston  to  demand  a  permit  for  the  erec^ 
tion  of  this  building.  The  invalidity  of  the 
ordinance  cannot  be  predicated  upon  general 
law.  No  ground  Is  specified  to  sustain  the 
claim  to  invalidate  this  ordinance,  except  that 
it  Is  a  violation  of  amendment  fourteen  of 
the  Constitution  of  the  United  States,  in  that 
the  ordinance  deprives  an  owner  of  his  prop- 
erty without  due  process  of  law.  Can  it 
be  thought  for  a  moment  that  it  was  the  de- 
sign of  that  amendment 'to  destroy  a  vital 
power  vested  in  the  state,  and  by  its  delega- 
tion vested  in  a  city,  a  power  vastly  essen- 
tial to  a  city?  Let  us  cite  some  authorities 
from  the  National  Supreme  Court  on  this 
matter:  In  Barbier  v.  Connolly,  113  U.  S.  27,. 
5  Sup.  Ct  857,  28  L.  Bd.  923,  we  find  the 
holding  that:  "The  fourteenth  amendment 
of  the  Constitution  does  not  Impair  the  po- 
lice power  of  a  state."  So,  also,  holds  the 
case  of  Minneapolis  R.  Co.  v.  Bechwith,  129 
U.  S.  26,  9  Sup.  Ct  207,  82  L.  Ed.  585.  See 
Brannon*s  Fourteenth  Amendmoit,  167.  Aft- 
er writing  to  this  point,  I  meet  with  the  case 
.  of  Wilson  V.  Eureka  City,  178  U.  S.  82,  19 
Sup.  Ct  817,  43  L,  Ed.  608,  in  which  was  in- 
volved an  ordinance  that  '^o  person  shall 
move  any  building  or  frame  of  any  building 
into  or  upon  any  of  the  public  streets,  lots 
or  squares  of  the  city  or  cause  the  same  to 
be  upon  or  otherwise  obstruct  the  free  pas- 
sage of  the  street,  without  the  written  per- 
mission of  the  mayor  or  president  of  the  city 
council.  A  violation  of  this  section  shall  on 
conviction  subject  the  offender  to  a  fine  of 
twenty-five  dollars."  The  court  held  that 
the  ordinance  was  not  in  violation  of  the 
fourteenth  amendment.  An  ordinance  pro- 
hibiting the'  alteration  and  repair  of  any 
wooden  building  within  certain  limits  with- 
out permission  of  the  majority  of  the  fire- 
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warden  and  approved  by  a  majority  of  the 
fire  department  and  mayor  was  held  not  in 
violation  of  the  fourteenth  amendment  Ex 
parte  Fiske,  72  Cal.  125»  18  Pac.  810.  Thes6 
cases  answer  the  charge  that  the  federal 
Constitution  is  violated  by  the  ordinance. 
And  for  its  validity  and  reasonableness  I  add 
the  following  authorities:-  Easton  v.  Covey, 
74  Md.  262,  22  Atl.  266;  Hine  v.  New  Haven, 
40  Conn.  478;  City  v.  Mann,  1  Wash.  St  889. 
25  Paa  887;  Rochester  v.  West,  164  N.  Y. 
510,  58  N.  E.  673,  53  L.  R.  A.  548,  79  Am.  St 
Rep.  659.  In  Hasty  v.  City,  105  Ind.  540,  5 
N.  E.  559,  an  ordinance  making  it  unlawful 
to  erect  a  building  within  the  city  without 
making  application  to  the  clerk  of  the  board 
of  improvements  was  held  valid.  See  McCIos- 
key  V.  Kreling,  76  Cal.  511,  18  Pac.  533,  See, 
also,  Freund  on  Police  Power,  S§  643,  644,  for 
collection  of  cases  on  the  subject  Also,  Rob- 
inson V.  Mayor,  84  AnL  Dec.  633. 

The  bin  charges  that  the  ordinance  was 
not,  during  the  process  of  Its  enactment,  pub- 
lished as  required  by  law.  The  record  does 
not  sustain  tills  charge.  There  is  no  evi- 
dence of  it  So  we  find  that  the  ordinance  is 
valid. 

The  ordinance  being  valid,  the  plaintiffs 
must  show  that  they  had  a  permit  from  the 
city  for  the  building  of  the  house.  The  bill 
alleges  that  they  had  such  permit  I  do  not 
think  the  evidence  shows  it  But  I  need  not 
inquire  as  to  that,  for  the  answer  flatly  de- 
nies that  there  was  any  such  permit,  and  says 
that  the  council  refused  the  permit  on  con- 
sideration of  the  application.  There  Is  no 
replication  to  that  answer,  and,  nnder  well- 
settled  principles  of  equity  procedure,  where 
an  answer  is  filed,  and  no  replication  made, 
all  the  allegations  therein,  whether  respon- 
sive to  the  bill  or  not  must  be  taken  as 
true.  Bieme  v.  Ray,  87  W.  Va.  571,  16  S.  E 
804.  This  ends  the  case.  I  will  add  that 
the  answer  denies  the  ownership  of  the  lot 
by  the  plaintiffs.  Denies  the  right  to  build 
on  it,  and  thus  denies  the  right  to  have  any 
relief  as  to  the  property.  The  answer  wholly 
denies  all  right  in  the  plaintiffs.  Though  for 
the  decision  of  the  case  it  is  not  material,  I 
will  add  that  the  answer  states  that  the 
building  tn  process  of  erection  Invaded  the 
street  A  survey  of  it  shown  by  a  plat  filed 
shows  that  it  invades  the  street  This  be^ 
ing  so,  the  dty  had  jn  right  to  enforce  its 
ordinance  by  the  penal  proceedings  abov« 
referred  to.  Charleston  v.  Reed,  27  W.  Va 
681,  pt  &  It  is  well  settled  that  the  build 
ing  upon  a  street  is  a  public  nuisance.  Pence 
V.  Bryant  54  W.  Va.  263,  46  S.  E.  275.  The 
town  has  power  to  enforce  its  ordinance,  and, 
if  necessary  for  the  abatement  or  removal  of 
the  nuisance,  may  remove  or  destroy  the 
thing  creating  the  nuisance,  and  it  is  not  a 
taking  of  property  without  due  process  of 
law.  Brannon's  Fourteenth  Amendment  216, 
citing  for  authority  Mugler  v.  Kansas,  123  U. 
S.  628.  8  Sup.  Ct  278,  81  L.  Ed.  206.  and  Law- 
ton  V.  Steele,  152  U.  S.  188,  14  Sup.  Ct  499. 
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38  L.  Ed.  385.  But  the  town  took  no  steps 
to  remove  the  bouse,  but  simply  tbe  penal 
proceedings  aforesaid. 

Upon  tbe  principles  above  stated,  we  must 
dissolve  tbe  injunction  and  dismiss  tbe  bllL 
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BICB  ▼.  WHEELING  ELECTRICAL  OO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  19,  1907.) 

1.  Elkctbicity  —  Action  you  Negliosiicb* 
Pleadings. 

In  an  action  against  an  electrical  company 
for  injury  from  an  electric  wire,  a  count  in  the 
declaration  alleging  the  duty  of  the  defendant 
in  respect  to  its  electrical  apparatus  to  be  the 
exercise  of  "all  possible  care"  to  prevent  injury, 
but  charging  by  way  of  breach  that  it  did  not 
use  '*all  possible  care,"  and  also  that  it  did 
not  use  "reasonable  care,"  is  not  demurrable 
because  it  so  alleges  the  duty  of  the  company. 
lEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Electricity,  S  11.1 

2.  Sake— Deobee  of  Cabs  BLequibed. 

Electrical  companies  are  required  to  exer^ 
else  the  highest  degree  of  care  in  reference  to 
the  condition,  maintenance,  and  inspection  of 
their  wires  and  appliances. 

[Bkl.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Electricity,  S  7.] 

3.  Negligence— Res  Ipsa  LoQumrB. 

Where  the  agency  causing  an  injury  is  un- 
der the  management  and  control  of  the  defend- 
ant, and  the  mjury  is  such  as  in  the  ordinary 
course  of  things  does  not  occur  if  those  having 
such  management  and  control  use  proper  care, 
it  affords  reasonable  evidence,  in  absence  of 
explanation  by  the  defendant,  that  the  injury 
resulted  from  negligence,  and  the  rule  of  res 
ipsa  loquitur  applies. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  S  218.] 

4.  Tbial— Instbuctions. 

In  an  instruction  which  tells  the  jury  to 
consider,  "among  other  things,"  certain  facts 
in  the  evidence,  the  words  quoted  do  not  render 
the  instruction  bad  as  authorizing  them  to  con- 
sider any  and  all  things  that  might  occur  to 
them  whether  or  not  shown  in  evidence,  as 
they  are  presumed  to  know  that  they  can  be- 
lieve and  act  only  on  the  evidence. 

[£^.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  S  534.1 

5.  Negligence— MiNOBS. 

The  age  and  general  information  of  an  In- 
fant, when  his  contributory  negligence  is  in- 
volved, are  prominent  facts  bearing  thereon 
which  may  be  specially  given  in  charge  to  the 
jury,  aIthou);h  not  to  the  exclusion  of  all  other 
facts  and  circumstances. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  S  123.] 

6.  TBI AL— Instructions. 

An  instruction  in  reference  to  contributory 
negligence  which  singles  out  and  calls  the  at- 
tention of  the  jury  to  a  particular  point  in  the 
evidence  that  is  indecisive  and  a  mere  circum- 
stance bearing  upon  such  issue  of  fact,  omitting 
reference,  except  by  use  of  the  words  *'in  con- 
nection with  the  other  facts  and  circumstances 
of  the  case,'*  to  all  other  important  circumstan- 
ces in  proof,  is  erroneous  and  misleading  as  giv- 
ing undue  prominence  to  such  indecisive  point. 

[E3d.  Note. — For  oases  in  point,  see  Cent.  Dia. 
vol.  46,  Trial,  §§  577-^79.1 

7.  Same. 

An  instruction  to  support  which  th^re  is 
no  evidence  In  the  case  Is  improper,  and  should 
not  be  given. 

[Ed.  Note.— For  cases  in  point,  tee  Cent.  Dig. 
vol.  46,  Trial,  U  587-595.] 


8.  Same— iNTEBBOGATOBIEa  TO   JUBT. 

In  this  case,  as  all  the  evidence  centered 
on  the  condition  of  the  defendant's  transformer, 
and  alleged  negligence  with  respect  to  proner  in- 
spection thereof,  and  this  question,  which  was 
the  only  one  the  defendant  had  reasonably  the 
right  to  propound  to  the  jury  for  a  special  find- 
ing, was  fully  covered  by  an  inteno^tory  given 
and  answered,  the  following  interrogatory  was 
rightly  refused  as  too  general  in  its  terms: 
"Did  the  defendant  do  everything  that  could 
reasonablv  be  done  under  the  circumstances  to 
prevent  the  injury  of  which  the  plaintiff  com* 
plains?" 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §  834.] 

9.  Same— Answeb  to  Intebbogatobies. 

In  a  case  of  negligence,  where  the  rule  of 
res  ipsa  loquitur  is  applicable,  involving  the  de- 
fective condition  of  defendanrs  electrical  tran^ 
former  which  caused  the  injury,  the  rebuttable 
presumption  of  negligence  retains  its  original 
force  until  overcome  by  proof  of  affirmative 
acts  of  due  care  of  the  defendant;  and.  if  the 
evidence  Is  wanting  of  substantial  proof  of  any- 
thing done  by  defendant  to  keep  its  transformer 
In  order,  the  jury  are  justified  in  response  to  the 
interrogatory:  "Did  the  defendant  do  all  that 
could  be  reasonably  done  under  the  circumstan- 
ces to  keep  its  transformer  in  order?*'  in  an- 
swering, "we  do  not  know." 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  S§  849^853.] 

10.  ELECTBicnr— Oontbibutobt  Negligence. 

Under  the  circumstances  of  this  case,  the 
question  of  the  contributory  negligence  of  the 
plaintiff,  a  boy  between  16  and  17  years  of  age, 
was  properly  submitted  to  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Electricity,  §  11.] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Ohio  County. 

Action  by  George  Bice  against  the  Whee- 
ling Electrical  Company.  Judgment  for 
plaintiff,  and  def^endant  brln£^a  error.  Af- 
firmed. 

J.  B.  SomerviUe,  for  plaintiff  In  error. 
Hubbard  &  Hubbard,  for  defendant  In  er- 
ror. 


MILLER,  P.  The  plaintiff,  George  Bice, 
between  16  and  17  years  of  age,  sustained 
severe  and  permanent  injuries  in  March, 
1904,  by  an  excessive  voltage  of  electricity 
from  a  flexible  wire  cord  In  tbe  blacksmith 
shop  of  one  Rogeraon  on  Twenty-Ninth 
street,  in  the  city  of  Wheeling.  There  were 
five  of  these  cords  in  the  shop,  with  in- 
candescent lights  attached,  dropped  from  the 
main  service  wire  above,  all  served  with 
electricity  from  tbe  defendant's  main  con- 
ductor carried  from  its  plant  ap<Hi  poles 
over  said  street,  one  of  which  poles  stood 
directly  in  front  of  the  shop.  The  lamps  on 
tbe  Inside  wires  were  constructed  to  carry 
104  volts.  In  order  to  reduce  tbe  voltage 
from  the  2080  volts  carried  by  the  main  con- 
ductor, a  mechanism  called  a  "transformer** 
was  installed  upon  tbe  pole  in  front  of  the 
shop.  This  transformer  consisted  of  a  prl* 
mary  and  secondary  coll  of  wire,  separated 
by  mlcanized  cloth,  all  inclosed  In  a  sheet* 
ifon  case  filled  with  oil,  the  oil  serving  as 
additional  insulation,   the  primary  coll  be> 
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ing  connected,  through  the  transformer,  with 
the  main  conductor,  and  the  secondary  con- 
nected with  the  serrice  wires  inside  the  shop 
through  the  transformer  and  what  Is  call- 
ed a  main  cut-out;  the  cut-out  heing  located 
In  this  instance  immediately  aboye  the  front 
door  of  the  shop.  This  main  cut-out  con- 
sisted of  a  porcelain  device  fastened  to  the 
-wall  of  the  shop,  so  adapted  as  to  connect 
alternating  wires  by  meltible  fuses.  Other 
smaller  cut-outs  were  installed  at  the  point 
of  connection  of  the  flexible  cords  with  the 
main  service  wire  Inside  the  shop.  The 
wires  in  the  shop  were  all  insulated  after 
the  usual  method.  The  secondary  coll  in  the 
transformer  was  so  adapted,  if  the  latter 
was  in  order,  to  take  up  by  induction 
through  the  insulation  therein  and  convey 
to  the  service  wires  but  104  vojts;  but,  if 
the  insulation  became  defective  from  any 
cause,  a  much  larger  current,  if  not  the 
entire  voltage  of  the  main  conductor,  would 
be  served  to  the  inside  wires.  These  wires, 
with  the  cut-outs  and  transformer,  had 
been  installed  for  something  over  two  years. 
The  plaintiff  was  employed  at  intervals  in 
the  shop,  and  had  frequently  carried  the 
lamps  on  the  flexible  cords  from  point  to 
point  in  the  shop  to  aid  in  the  shoeing  of 
horses.  The  injury  of  which  the  plaintiff 
complains  occurred  early  in  the  morning,  aft- 
er a  heavy  rain  during  the  night  In  going 
to  the  shop  on  the  morning  In  question,  Rog- 
erson  found  the  doorknob  charged  with  elec- 
tricity, and  could  not  open  it,  nor  did  a  pass- 
erby who  tried  succeed  in  doing  so,  but  it 
was  flnally  opened  by  a  man  wearing  rubber 
boots,  which  served  as  insulators.  On  goinp 
inside  and  picking  up  his  leather  apron, 
Rogerson  found  it  electrified.  He  discovered, 
also,  that  some  horseshoes  hanging  on  an 
Iron  rod  attached  to  the  wall  were  also 
charged  with  electricity,  and,  as  the  plain- 
tiff and  others  dropped  into  the  shop  that 
morning,  some  sport  was  made  by  procuring 
them  to  pick  up  or  touch  the  shoes,  resulting 
In  slight  shocks,  more  or  less  irritating  ac- 
cording to  the  physical  condition  of  the  per- 
son, but  no  one  sustained  any  injury  there- 
from; the  electrical  phenomena  being  attrib- 
uted to  the  dampened  condition  of  the  build- 
ing due  to  the  rainfall.  After  a  time  it  was 
observed  by  some  one  in  the  sh(^  that  the 
Joist  or  beam  from  which  one  of  the  drop 
lights  hung  was  smoking,  and  that  the  wire 
at  that  point  was  sparking.  The  attention 
of  Rogerson  being  directed  to  this,  he  called 
upon  the  plaintiff  to  assist  him  in  moving 
the  wire;  whereupon  the  plaintiff  seized 
the  flexible  cord  or  wire,  and.  In  the  act  of 
pulling  It  away,  the  current  broke  through 
the  insulation  on  the  wire.  The  current  was 
so  strong  as  to  render  hira  unconscious,  burn- 
ing his  left  hand  severely  and  later  neces- 
sitating amputation  of  three  fingers  there- 
of, also  passing  through  his  body  and  out 
at  the  heel  and  toe  of  his  left  foot,  burning 
them  also  severely,  and  he  sustained  other 


injuries  not  necessary  to  refer  to.  The 
agents  of  the  defendant,  who  made  the  only 
investigation  after  the  accident,  reported  the 
main  cut-out  in  order  and  the  fuses  Intact, 
but  that,  on  removing  the  transformer,  the 
Insulation  between  the  primary  and  second- 
ary colls  was  found  punctured  and  the  oil 
burned.  One  of  the  men  in  the  shop  discov- 
ered also,  after  the  accident,  In  attempting 
to  tie  a  horse  to  the  Iron  ring  on  the  pole 
on  which  the  transformer  was  installed,  that 
the  ring  was  so  electrified  that  he  could  not 
tie  the  horse;  and  another  of  the  men  who 
undertook  to  tie  the  horse  to  the  ring  was 
unable  to  do  so,  but  did  succeed  In  tying 
the  strap  around  the  pole.  These  were  the 
main  facts  relied  upon  at  the  trial,  resulting 
in  the  verdict  and  Judgment  for  the  plaintiff 
for  $1,700. 

The  amended  declaration,  upon  which  the 
trial  was  had.  In  four  counts  charged  it  to 
be  the  duty  of  the  defendant  to  use  all  pos- 
sible care  and  prudence  to  keep  said  trans- 
former in  good  working  order,  so  that  no 
quantity  of  electricity  dangerous  to  human 
life  and  limb  and  sufficient  to  escape  through 
the  insulation  should  be  permitted  to  pass 
beyond  said  transformer;  to  inspect  at  rea- 
sonably frequent  intervals  its  wires  and  all 
appliances  connected  therewith,  and  to  use 
all  possible  care  and  prudence  to  keep  said 
wires  and  appliances  in  jwrfect  order  and 
repair;  to  provide,  pursuant  to  the  ordinance 
under  which  it  operated,  a  cut-out  at  a  point 
as  near  as  possible  to  the  entrance  of  the 
shop,  so  that  any  surplus  quantity  of  elec- 
tricity should  be  hindered  from  entering  the 
same;  to  also  provide,  purs^uant  to  said  ordi- 
nance, whenever  a  connection  was  made 
between  a  larger  and  smaller  conductor  at 
the  entrance  to  or  in  a  building  some  approv- 
ed automatic  device,  and  Introduce  the  same 
in  the  circuit  of  the  smaller  conductor,  so 
as  to  interrupt  the  current  whenever  in  ex- 
cess of  safe  carrying  capacity,  "safe  carry- 
ing capacity"  being  defined  by  the  ordinance 
as  a  current  which  could  be  carried  by  the 
wire  without  becoming  painfully  warm  when 
grasped  in  the  closed  hand.  By  way  of  as- 
signing breach  of  defendant's  duty,  the 
first  count  charged  that  it  did  not  use  all 
possible  care  and  prudence  to  keep  its  trans- 
former in  good  working  order,  and  did  not  use 
reasonable  care  to  that  end,  but  negligently 
allowed  the  same  to  become  out  of  order 
and  to  permit  dangerously  large  currents  of 
electricity  to  pass  into  said  shop,  and  suffi- 
cient to  escape  through  the  insulation  on  the 
wires  therein  into  the  body  of  the  plaintiff; 
the  second  count,  that  the  defendant  did  not 
use  all  possible  care  and  prudence  to  keep 
Its  said  wires  in  perfect  order  and  repair, 
and  failed  to  make  proper  inspection  of  its 
wires  and  appliances,  but  negligently  per- 
mitted dangerous  currents  of  electricity  to 
pass  through  said  wires  into  the  body  of  the 
plaintiff;  the  third  count,  that  the  defendant 
failed  to  provide  the  cut-out  required  by 
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sald  ordinance,  and  negligently  permitted  a 
dangerously  large  quantity  of  electricity  to 
enter  said  shop  and  pass  oyer  its  wires  into 
the  body  of  the  plaintiff;  the  fourth  count, 
that  the  defendant  failed  to  provide  the  au- 
tomatic device  required  by  said  ordinance, 
and  negligently  permitted  currents  of  elec- 
tricity in  dangerous  quantities  to  pass  over 
the  same  into  the  body  of  the  plaintiff. 

The  overruling  of  the  demurrer  to  this 
declaration  and  each  count  is  the  first  error 
assigned.  It  is  claimed  that  the  first  and 
second  counts  were  bad  for  alleging  the  duty 
of  the  defendant  to  be  the  exercise  of  all  pos- 
sible care,  when  only  reasonable  care  was 
imposed  by  law.  The  first  count  charged, 
not  only  that  the  defendant  did  not  use  "all 
possible  care,"  but  also  that  it  did  no(  use 
"reasonable  care,"  while  the  second  charged 
that  the  defendant  failed  to  make  proper  in* 
spection  of  its  wires  and  appliances  and  to 
keep  the  same  in  good  order— or,  in  effect* 
did  not  observe  reasonable  care  therein,  so 
that,  even  though  the  duty  may  have  been 
alleged  in  excessive  terms,  the  breach  charged 
would  not  be  within  the  range  of  the  criti- 
cism. But  our  decisions  require  the  defend- 
ant to  use  the  highest  degree  of  care,  which 
we  think  cannot  be  construed  to  be  less  than 
all  possible  care.  Snyder  v.  Electrical  Co., 
43  W.  Va.  661,  28  S.  B.  733,  39  L.  R.  A.  409, 
64  Am.  St  Rep.  92&;  Thomas  v.  Electrical 
Co.,  54  W.  Va.  395,  46  S.  E.  217.  We  might 
supplement  these  cases  by  reference  to  and 
discussion  of  the  wealth  of  other  decisions 
to  the  same  effect,  but  will  refer  to  only  two 
others:  Alexander  v.  Light  Ck>.,  209  Pa.  571, 
58  Ati.  1068,  67  li.  R.  A.  475,  and  Electrical 
Co.  V.  Lawrence,  31  Colo.  301,  78  Pac.  39. 
We  think  the  demurrer  was  properly  over- 
ruled. The  plaintiff  at  the  trial  did  not  rely 
upon  any  proof  of  affirmative,  acts  of  neg- 
ligence, but  upon  the  rule  of  res  ipsa  loqui- 
tur, as  applied  in  Snyder  v.  Electrical  Co. 
and  Thomas  v.  Electrical  Co.,  supra.  The 
defense  was,  in  part,  that  there  was  no  ai>- 
pliance  known  by  which  the  transformer 
could  be  tested;  that  the  Insulation  therein 
had  probably  been  punctured  by  lightning 
in  the  thunderstorm  the  night  before;  but 
the  main  defense  was  alleged  contributory 
negligence  of  the  plaintiff.  There  was  con- 
flicting evidence  respecting  the  practicability 
of  inspection  of  the  transformer.  One  wit- 
ness for  defendant,  an  expert  and  a  sales- 
man of  this  particular  transformer,  said  that 
generally  they  take  the  cover  off  and  make  a 
casual  inspectlan  to  see  whether  the  parts 
are  all  right  and  the  transformer  is  filled 
with  oil;  that  one  of  the  companies  within 
his  territory  has  the  practice  of  from  time 
to  time  examining  its  transformers  on  the 
poles;  that  such  examination  satisfies  the 
company  that  the  transformer  is  working 
under  usual  and  normal  condltiona  Other 
witnesses  for  the  defendant  gave  some  evi- 
dence respecting  this  subject  of  more  or  leas 
indefinite  and  uncertain  character. 


The  other  errors  assigned  relate  to  the  giv- 
ing and  refushig  of  instructions,  the  refusal 
to  submit  to  the  jury  one  of  the  special  In- 
terrogatories hereinafter  referred  to,  tbe  re- 
fusal to  set  aside  the  verdict  and  award  a 
new  trial,  and  to  render  judgment  for  the 
defendant  non  obstante  veredicto. 

First,  with  respect  to  the  Instructions.  Two 
of  the  Instructions  given  for  the  plaintiff 
were  objected  to  and  covered  by  bills  of  ex- 
ception. The  first  was  intended  to  invoke 
the  rule  of  res  ipsa  loquitur.  It  told  the  Jury 
that  if  they  "believe  from  the  evidence  that 
the  injury  for  which  the  plaintiff  sues  was 
caused  by  an  excessive  voltage  of  electricity 
from  the  defendant's  plant,  and  that  in  the  or- 
dinary course  of  things  such  excessive  volt- 
age is  not  found  in  wires  like  that  which  in- 
jured the  plaintiff,  if  those  who  have  the 
management  of  the  electricity  use  proper 
care,'*  then  the  defendant  "is  called  upon  to 
offer  some  reasonable  explanation  of  the  oc- 
currence, and,  if  such  explanation  is  not 
furnished,  the  circumstance  itself  affords 
reasonable  evidence  that  the  Injury  was  caus- 
ed by  the  negligence  of  the  defendant."  We 
think  this  Instruction  propounds  the  law  cor- 
rectly upon  the  theory  of  the  plaintiff,  and 
Is  supported  by  tbe  authorities  already  dt- 
ed;  and  we  do  not  think  it  subject  to  the 
criticism  of  unwarranted  interference  with 
the  province  of  the  jury. 

The  second  instruction  for  the  plaintiff 
was  as  follows:  "The  jury  cannot  find  the 
plaintiff  guilty  of  contributory  negligence  un- 
less they  believe  from  the  evidence  that  he 
had  fair  reason  to  expect  that  his  act  hi 
touching  the*  wire  would  cause  him  serious  in- 
jury. On  this  question  the  jury  should  con- 
sider, among  other  things,  so  much  of  the 
evidence  as  indicates  the  plaintifiTs  age,  his 
knowledge  of  electricity,  his  knowledge  of 
this  particular  wire,  the  general  circumstan- 
ces in  the  shop  at  the  time  of  the  accident, 
and  the  conduct  of  the  other  persons  just  be- 
fore tbe  accident  with  respect  to  the  elec- 
tricity in  the  shop."  The  criticism  of  this 
Instruction  is  that  the  words  "among  other 
things"  left  the  jury  to  infer  that  they  might 
consider  anything  and  all  things  that  might 
possibly  occur  to  them,  whether  or  not  shown 
in  evidence;  that  it  singles  out  certain  facts 
and  circumstances,  regardless  of  others  shown 
in  evidence,  and  tells  the  jury  to  consider 
those  facts  and  circumstances,  thus  giving 
them  undue  prominence,  and  omits  certain 
facts  and  circumstances  vastly  more  impor- 
tant, In  determining  the  question  of  contribu- 
tory negligence,  than  those  referred  to  in 
the  instruction.  As  illustrating  the  omitted 
facts,  the  conduct  of  the  plaintiff  and  others 
in  the  shop  prior  to  the  accident,  in  what  ia 
termed  "recklessly  toying"  with  various  ob- 
jects therein  charged  with  electricity,  is 
referred  to,  and  particular  reference  is  made 
to  the  declaration  of  witness  Gilmore  to 
Rogerson  in  the  presence  of  plaintiff  that  he 
had  better   go   and   telephone   the    electric 
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light  people,  that  there  was  something  wrong 
there.  We  do  not  think  the  Jury  conld  have 
been  misled  by  the  words  "among  other 
things.*'  They  most  necessarily  have  un- 
derstood that  the  other  things  which  they 
were  authorized  to  consider  were  other  things 
shown  in  evidence.  They  are  presumed  to 
Imow  that  they  can  believe  and  act  only  on 
the  evidence.  Jarrett  v.  Stevens,  36  W.  Va, 
452,  15  S.  BL  177.  Neither  do  we  think  the 
instruction  gives  undue  prominence  to  the 
plaintiff's  age,  his  knowledge  of  electricity, 
his  knowledge  of  this  particular  wire,  etc., 
to  the  exclusion  of  the  other  circumstances 
referred  to  by  counsel.  The  Instruction  com- 
passed In  general  terms  every  fact  or  cir- 
cumstance covered  by  the  evidence  appli- 
cable to  the  subject  of  contributory  negli- 
gence, and  certainly  the  testimony  of  Qilmore 
and  the  conduct  of  the  other  persons  In  the 
shop.  The  instruction,  It  is  true,  was  intend' 
ed  to  direct  the  minds  of  the  Jury  to  the 
age  and  IntelligeQce  of  the  boy  with  respect 
to  the  agency  of  his  injuries ;  but  not  to  the 
exclusion  of  any  actual  fact  or  circumstance, 
BO  as  to  bring  the  instruction  within  the  con« 
demnatlon  of  McMechen  v.  McMechen,  17 
W.  Va.  683,  41  Am.  Rep.  682,  and  Storrs  v. 
Felck,  24  W.  Va.  606,  cited  by  counsel.  The 
age  and  general  Information  of  an  Infant  in 
such  cases  are  prominent  facts  whicli  we 
think  the  authorities  permit  to  be  specially 
given  In  charge  to  the  Jury,  although  not  to 
the  exclusion  of  all  other  facts  and  circum- 
stances. An  Infant's  case  is  in  that  respect 
exceptionaL  Oakland  Railroad  Co.  v.  Field- 
ing, 48  Pa.  320;  Haynes  v.  Raleigh  Oas  Ck)., 
114  N.  C.  203,  19  S.  E.  844,  26  L.  R.  A.  810, 
41  Am.  St  Rep.  786;  Kehler  v.  Schwenk,  144 
Pa.  348,  22  Atl.  910,  13  L.  R.  A.  374,  27  Am. 
St  Rep.  633.  See,  also,  Riley  v.  Railway  Co., 
27  W.  Va.  163. 

Five  instructions  were  given  at  the  request 
of  the  defendant;  but  the  court  modified  the 
first  and  rejected  four  others,  which  actions 
of  the  court  are  made  the  subject  of  four 
additional  bills  of  exception.  As  modified 
by  the  addition  of  the  words  italicized,  the 
first  Instruction  was:  "The  court  instructs 
the  Jury  that  the  defendant  in  this  case  was 
not  an  Insurer  of  the  safety  of  George  Bice 
at  the  time  he  received  the  injury  out  of 
which  this  suit  grows,  and  was  only  bound 
to  use  reasonable  care,  under  all  of  the  facts 
and  circumstances  of  the  case,  to  guard 
against  injuring  him;  hut  reasonable  care 
under  the  facts  and  circumstances  of  this 
case  means  a  very  high  degree  of  care.**  We 
are  cited  to  Washington  v.  Railroad  Co.,  17 
W.  Va.  190,  for  the  proposition  that  negli- 
gence is  the  doing  of  something  which  under 
the  circumstances  a  reasonable  person  would 
not  do,  or  omission  to  do  something  in  the 
discharge  of  a  legal  duty  which  under  the 
circumstances  a  reasonable  person  would 
do;  and  to  Jordan  v.  Ben  wood,  42  W.  Va. 
312,  26  S.  E.  266,  36  L.  R.  A.  519,  57  Am. 
8t  Rep.  859,  for  the  rule  that  a  party  has  a 


right  to  have  an  instruction  given  in  his 
own  language,  If  pertinent  unambiguous,  and 
correct  in  law.  There  is  no  question  about 
the  correctness  of  these  propositions,  but  the 
cases  we  have  already  cited  hold  that  in 
cases  involving  the  employment  of  such  a  dan- 
gerous agent  as  electricity,  reasonable  care 
means  the  highest  degree  of  care  which  skill 
and  forethought  can  attain.  Without  the 
modification  of  the  instruction  by  the  court 
the  Jury  were  liable  to  be  misled.  We  per- 
ceive no  error,  therefore,  in  giving  the  instruc- 
tion as  modified. 

As  to  the  first  three  of  the  instructions  of 
defendant  refused,  the  action  of  the  court 
thereon  was,  in  our  Judgment,  on  the  border 
line  of  error.  If  th^e  instructions  be  not 
amenable  to  the  rule  against  singling  out  cer- 
tain facts  to  the  exclusion  of  other  facts  of 
equal  or  greater  Importance,  they  come  with- 
in the  condemnation  of  the  rule  against  call- 
ing the  attention  of  the  Jury  to  particular 
points  in  the  evidence  which  are  indecisive 
and  mere  circumstances  bearing  upon  the 
issue  of  fact,  and  omitting  reference  to  other 
important  circumstances  in  proof.  Sackett 
Instruc  18;  Graves  v.  Colwell,  90  IlL  612; 
Chesney  v.  Meadows,  90  111.  430.  The  first 
calls  the  attention  of  the  Jury  to  the  charged 
conditidn  of  the  horse  shoes  and  the  amuse- 
ment obtained  therefrom,  the  second  to  the  con- 
dition of  the  wire  in  question,  the  third  to  the 
evidence  of  any  warning  given  those  In  the 
shop  in  the  presence  of  Bice  as  to  conditions 
there,  and  each  told  the  Jury  to  consider  the  cir- , 
cumstances  specified,  "in  connection  with  the 
other  facts  and  circumstances  of  the  case,** 
in  determining  the  question  of  contributory 
negligence,  neither  calling  the  attention  of 
the  Jury,  except  in  the  uncertain  method  in- 
dicated, to  any  other  fact  or  circumstance 
covered  l^  the  evidence  to  which  the  instruc- 
tions may  have  Intended  to  allude.  It  is  said 
in  Hughes  on  Instruc  §  114,  that  singling  out 
some  particular  question  or  point  and  calling 
the  attention  of  the  Jury  to  It  is  not  objection- 
able when  the  other  questions  Involved  are 
merely  subordinate,  and  are  sufficiently  ad- 
verted to  by  other  instructions.  The  in- 
structions here  involved,  however,  make 
prominent  indecisive  facts,  not  controlling 
ones,  and  give  undue  prominence  thereto. 

The  fourth  instruction  of  the  defendant  re- 
fused told  the  Jury  that  unless  they  believ- 
ed from  the  evidence  Bice  was  employed  in 
the  shop  or  connected  with  the  operations 
thereof  at  the  time  of  the  injury,  it  owed  him 
no  duty  In  regard  to  protection  of  said  shop 
from  the  overcharged  condition  of  the  elec- 
tric wires  therein,  and  that  they  should  con- 
sider this,  in  connection  with  the  other  facts 
and  circumstances  of  the  case,  on  the  subject 
of  his  contributory  negligence.  This  instruc- 
tion was  not  applicable  to  any  evidence  in  the 
case.  The  evidence  was  positive  that  Bice 
had  been  from  time  to  time  employed  by  Rog 
erson  as  an  assistant,  and  at  the  time  he  sus- 
tained his  injuries  he  was  called  upon  par- 
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ticularly  by  Rogerson  to  aid  him  in  removing 
the  wire.  For  this  reason,  as  well  as  for  the 
reasons  given  for  the  rejection  of  the  three 
other  instructions  of  the  defendant,  the  court 
was  Justified  in  rejecting  tills  one  also.  The 
rejected  interrogatory  was:  "Did  the  defend- 
ant do  everything  that  could  reasonably  be 
done,  under  the  circumstances,  to  prevent  the 
Injury  of  which  the  plaintiff  complained?" 
Plaintiff's  counsel  contends  that  the  words 
"under  the  circumstances"  rendered  the 
meaning  of  this  Interrogatory  uncertain ;  that 
It  might  exclude  the  duty  of  inspecting  the 
transformer;  that  an  affirmative  answer  to 
it  might  have  ignored  the  doctrine  of  res  ipsa 
loquitur,  peculiarly  applicable  to  cases  lilse 
the  present,  where  tie  agency  causing  the 
damage  was  peculiarly  within  the  control  of 
the  defendant  and  the  plaintiff  without  ac- 
cess thereto.  The  defendant's  counsel  claims 
that  an  affirmative  answer  to  the  interroga- 
tory would  have  been  decisive  of  the  case, 
and  that  It  was  an  abuse  of  the  discretion  of 
the  court,  for  this  reason,  to  reject  it,  as  af- 
firmed In  Kerr  v.  Lunsford,  81  W.  Va.  660, 
8  S.  E.  493,  2  L.  R.  A.  668;  Bridge  Co.  v. 
Bridge  Co.,  34  W.  Va.  155,  11  S.  E.  1009; 
Andrews  v.  Mundy.  36  W.  Va.  22,  14  S.  B. 
414.  We  are  disposed  to  thinlc  the  interroga- 
tory was  too  general  In  its  terms.  It  did  not 
refer  to  any  particular  duty  with  respect  to 
any  certain  part  of  the  defendant's  plant  or 
appliances  that  It  might  be  said  to  have 
done  everything  it  reasonably  could  have 
done  under  the  circumstances ;  nor  did  It 
point  out  what  particular  circumstances  or 
affirmative  acts  that  may  have  been  shown  In 
evidence,  with  respect  to  the  disc^iarge  of  Its 
duties,  were  referred  to.  We  think,  as  prac- 
tically all  the  evidence  centered  on  the  con- 
dition of  the  transformer  and  alleged  negli- 
gence with  respect  to  proper  Inspection  there- 
of, and  this  subject  was  fully  covered  by 
another  Interrogatory  propounded,  namely, 
"Did  the  defendant  do  all  that  could  be  rea- 
sonably done  under  the  circumstances  (o 
keep  its  transformer  in  order?"  to  which  the 
Jury  responded,  **We  do  not  know,"  thus  cov- 
ering the  only  question  the  defendant  had 
reasonably  the  right  to  propound  to  the  Jury 
— there  could  be  no  reversible  error  in  refus- 
ing to  submit  the  rejected  Interrogatory. 

The  other  errors  assigned  relate  to  the 
action  of  the  court  on  the  motions  to  set  aside 
the  verdict  and  award  a  new  trial,  and  to 
render  Judgment  for  defendant  non  obstante 
veredicto,  and  to  the  question  of  contributory 
negligence  of  the  plaintiff.  It  la  argued,  on 
said  motions,  that  the  only  negligent  acts 
charged  in  the  declaration  were  failure  to 
keep  its  transformer  In  good  worldng  order, 
failure  to  properly  inspect  its  wires,  and  fail- 
ure to  provide  a  proper  cut-out;  that  there 
was  no  proof  of  any  defect  in  the  wires; 
that  the  Jury  found  in  response  to  one  of  the 
interrogatories  that  the  defendant  had  pro- 
vided the  cut-out  required  by  the  city  ordi- 
nance; and  that,  therefore,  nothing  was  left 


upon  which  the  plaintiff's  case  could  rest 
except  the  condition  of  the  transformer.  The 
defendant's  counsel  would  thus  separate  trans- 
former from  wires  and  vice  versa — a  rather 
fine  distinction,  considering  that  the  trans- 
former is  simply  a  system  of  wires  connect- 
ed, by  insulation  and  the  service  wire  in 
the  shop,  to  the  main  conductor.  In  our 
opinion  the  charge  in  the  declaration  of  the 
breach  of  duty  of  defendant  at  reasonably 
frequent  intervals  to  Inspect  its  wires  and 
all  electrical  appliances  connected  therewith 
was  sufficient  to  admit  proof  of  want  of  prop- 
er inspection  of  the  transformer.  It  Is  ar- 
gued that  there  is  no  evidence  tending  to 
show  anything  wrong  with  this  transformer 
prior  to  the  morning  on  which  the  appellee 
was  injured,  and  that  the  condition  of  the 
transformer  may  have  resulted  from  the 
thunderstorm  the  night  before  the  injury. 
But  there  was  evidence  tending  to  show  the 
presence  of  an  unusual  amount  of  electricity 
in  these  wires  prior  to  the  morning  the  plain- 
tiff sustained  his  injuries ;  and  there  was  evi- 
dence showing  a  lack  of  oil  in  the  trans- 
former when  subsequently  inspected.  The 
piaintifTs  injuries  were  sustained  in  the 
month  of  March,  when  we  take  Judicial  no- 
tice of  the  fact  that  electrical  storms  are 
usuaUy  of  slight  force,  not  generally  suffi- 
cient to  materially  injure  or  affect  electrical 
apparatus  such  as  here  involved.  Only  one 
witness  states  that  there  was  a  thunderstorm 
the  night  before.  A  number  refer  to  the  rain- 
fall, but  he  alone  connects  it  with  thun- 
der, and  no  mention  is  made  by  him  of  any 
lightning.  Besides,  It  is  claimed  that  the 
direct  question  of  the  defendant's  negligence 
with  respect  to  the  transformer  was  sub- 
mitted in  the  interrogatory  referred  to,  "Did 
the  defendant  do  all  that  could  be  reasonably 
done  under  the  circumstances  to  keep  its 
transformer  in  order?"  and  that  the  answer 
of  the  Jury,  "We  do  not  know,"  was  incon- 
sistent with  the  general  verdict,  which  must 
necessarily  imply  an  affirmative  answer.  As 
already  indicated,  witnesses  gave  on  behalf 
of  the  defendant  testimony  that  inspection 
of  a  transformer  was  possible.  It  was  ad- 
mitted by  the  defendant  that  it  had  never 
Inspected  its  transformer  from  the  time  of 
installation.  The  evidence  is  wholly  wanting 
of  anything  done  by  the  defendant  to  keep 
the  transformer  in  order.  As  was  said  in 
Reynolds  v.  Electric  Lighting  Co.,  26  R,  I. 
457,  59  Atl.  803,  a  case  relating  to  a  defective 
transformer:  'The  questions,  who  purchas- 
ed it,  and  when;  how  long  was  it  In  service, 
and  what  was  its  service;  what  was  Its  con- 
dition at  the  time  of  its  Installation  at  the 
place  where  it  gave  out,  was  it  worn  out  or 
suddenly  disabled ;  was  it  ever  inspected  aft- 
er its  last  installation?  and  others  as  per- 
tinent,— ^remained  unanswered."  In  this  case 
these  pertinent  inquiries  were  not  covered 
by  the  defendant's  evidence;  and  the  Juiy 
may  well  have  answered,  in  response  to  the 
Interrogatory  propounded,  "We  do  not  know.*' 
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As  was  said  in  the  Rhode  Island  case,  so 
it  may  be  said  here:  *'The  transformer  was 
an  apparatus  wholly  under  the  control  of 
the  defendant,  and  its  breaking  down,  or 
functional  derangement,  is  Inferentlally  evi- 
dence of  negligence  on  the  part  of  the  de- 
fendant, thus  making  out  a  prima  facie  case 
for  the  plaintiff,  and  casts  upon  the  defend- 
ant the  burden  of  rebutting  the  same  to  the 
satisfaction  of  the  Jury."  It  is  evident  from 
their  answer  thi it  the  Jury  did  not  consider 
the  defendant  had  overcome  the  prima  facie 
presumption  of  negligence  arising  from  the 
defective  condition  of  the  transformer  and 
the  over-charged  wires.  The  defendant's 
counsel  says  the  general  verdict  for  the  plain- 
tiff would  necessarily  involve  the  finding  of 
negligence  on  the  part  of  the  defendant,  based 
on  a  prima  facie  case.  Was  not  the  answer 
of  the  Jury  to  the  Interrogatory  equivalent 
to  saying  that  the  defendant,  on  whom  the 
burden  was,  had  not  satisfied  them  it  had 
done  everything  that  could  have  been  done 
to  keep  its  transformer  In  order?  We  think 
this  a  reasonable  construction  of  the  an- 
swer of  the  Jury.  Until  the  Jury  were  en- 
abled from  the  evidence  to  give  an  affirma- 
tive answer  to  the  interrogatory,  the  re- 
buttable presumption  of  negligence  remain- 
ed intact,  and  so  long  as  it  was  not  over- 
come, or  remained  in  equilibrium,  it  held 
its  original  arbitrary  character  given  it  by 
law.  See  Graves  v.  Colwell,  90  111.  616  et 
seq.  We  do  not  think,  therefore,  the  answer 
of  the  Jury  Is  destructive  of  the  general  ver- 
dict, or  that  the  verdict  was  otherwise  un- 
supported by  evidence  of  negligence  of  the 
defendant;  and  the  motions  for  a  new  trial 
and'  for  Judgment,  non  obstante  veredicto 
were  properly  overruled.  The  questions  of 
fact  were  peculiarly  within  the  province  of 
the  Jury. 

Was  the  verdict  vitiated  by  contributory 
negligence  of  the  plaintiff?  Unless  we  can 
say  as  a  matter  of  law,  from  the  facts  prov- 
en, the  plaintiff  was  guilty  of  contributory 
negligence,  this  subject  was  also  within  the 
peculiar  province  of  the  Jury.  This  we  can- 
not do.  The  subject  was  properly  submitted 
to  the  Jury.  Their  general  verdict  denies  it 
In  Oakland  Railway  Co.  v.  Fielding,  supra, 
the  injuries  complained  of  were  sustained  by 
a  boy  between  16  and  17  years  of  age,  who 
stepped  into  a  hole  In  a  railroad  crossing 
while  running  after  a  flre  engine  at  night 
It  was  said:  "Whether  or  not  the  plaintiff's 
son  was  guilty  of  negligence  or  misconduct 
which  contributed  to  the  injury  was  a  ques- 
tion for  the  Jury;  and  where  they  were  in- 
structed, in  estimating  the  degree  of  care  re- 
quired, to  consider  the  age,  intelligence,  and 
physical  strength  of  the  boy,  and  apply  to 
his  conduct  the  same  standard  that  they 
would  in  Judging  of  bk^s  of  like  age,  strength, 
and  intelligence,  and  that,  if  it  was  common 
for  such  boys  to  run  with  fire  engines,  as 
the  plaintiff's  son  did  at  the  time  of  the 
accident*  tbe  Jury  should  take  the  fact  into 


consideration  in  determining  whether  his 
conduct  was  reasonably  prudent  when  he  was 
injured,  the  instruction  was  held  not  erro- 
neous." See,  also,  Haynes  v.  Raleigh  Gas 
Go.  and  Kehler  v.  Schwenk,  supra.  In  Fred- 
more  V.  Light  &  Power  Co.,  90  App.  Div. 
551,  91  N.  Y.  Supp.  118,.  an  adult,  an  electri- 
cian b>  profession,  in  attempting  to  turn 
out  the  lights  on  an  electric  wire  in  a  caf6, 
sustained  injuries  resulting  in  liis  death,  for 
which  the  action  was  brought  tie  had  Just 
seen  tlie  proprietor  of  the  caf6  attempt  to 
turn  out  the  lights,  and  draw  back  his  hand 
because  of  the  shock  received;  and  it  was 
held  that  this  fact  did  not  establish  that 
the  deceased  was  guilty  of  contributory  neg- 
ligence as  a  matter  of  law,  but  that  such 
question  was  properly  submitted  to  the  Jury. 
We  think  these  cases  state  the  rule  correctly 
and  are  applicable  to  this  case.  The  ques- 
tion of  contributory  negligence  was  a  Jury 
question;  and  we  caimot  say  their  verdict 
was  overborne  by  a  preponderance  of  the 
evidence. 

We  are  therefore  of  opinion  to  affirm  the 
Judgment 
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(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  I^  1907.) 

1.  Mortoages—Releasb. 

Whether  a  particular  transaction  amounts 
to  a  release  of  a  lien  is  a  question  of  intention 
on  the  part  of  the  releasor. 

[Ed.  Note.-— For  cases  in  point  see  Cent  Dig. 
vol.  35,  Mortgages,  §§  904r-911.] 

2.  Sahe—Cancellatioi^  of  Record. 

The  cancellation  of  a  mortgage  on  the  rec- 
ord is  only  prima  facie  evidence  of  its  discharge. 
The  owner  may  prove  that  the  cancellation  was 
done  by  fraud,  accident,  or  mistake,  and,  if  he 
does  so,  his  rights  under  the  mortgage  will  not 
be  affected  by  such  cancellation. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  35,  Mortgages,  §§  904r-911,  953.] 

3.  Cancellation  op  Instruments— Mistake, 

Where  an  instrnment  is  drawn  and  execut- 
ed which  professes  or  is  Intended  to  carry  into 
execution  an  agreement  previously  entered  into, 
but  which  by  mistake  of  the  draftsman  either 
as  to  fact  or  to  law  does  not  accomplish  the 
purpose  intended  or  violates  it  equity  will  re- 
lieve from  such  mistake. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Cancellation  of  Instruments,  §§  1-6.] 

4.  Same— Neoligbnos. 

Negligence  may  not  of  itself  be  sufficient  to 
bar  relief  in  equity  on  the  ground  of  mistake, 
if  the  other  party  has  not  been  prejudiced  there- 
by. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  8,  Cancellation  of  Instruments,  H  1-6 ;  vol. 
19,  Equity,  §S  14^20.] 

6.  Same— EviDBNOB. 

Mere  neglect  or  omission  to  read  or  know 
the  contents  of  a  written  instrument  before  ex- 
ecution is  not  necessarily  a  bar  to  cancellation 
thereof.  Relief  in  such  case  is  proper  if  the  in- 
strument, through  mistake,  fails  to  accomplish 
the  purpose  intended. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
voL  8,  Cancellation  of  Instruments,  SS  1-6.] 
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6.  Same. 

Eqnity  will  grant  relief  on  the  gronnd  of 
mistake,  not  only  when  the  mistake  1b  ezpreaely 
proved,  bat  also  when  it  is  implied  from  the  na- 
ture of  the  transaction. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
Tol.  8,  Cancellation  of  Instruments,  §§  l-o; 
▼ol.  19.  Equity,  §9  14r-20.] 

(Syllabus  by  the  Court.)  • 

Appeal  from  Clrcnlt  Court,  Mingo  Comity. 

Bill  by  R.  N.  Taylor  against  A.  L  Godfrey 
and  others.  Decree  for  plaintiff.  Defend- 
ants appeal.    Reversed  and  remanded. 

Stokes  &  Bronson,  for  ap];)ellant8.  Douglas 
W.  Brown,  for  appellee. 

MILLER,  P.  The  material  facts  are  few 
and  not  controverted.  September  21,  1904, 
R.  N.  Taylor  borrowed  from  H.  M.  Meyers 
$3,000,  executing  Oils  12-month  note  therefor. 
At  the  same  time,  as  security,  he  executed  to 
Meyers  a  paper  entitled  a  "deed  of  condi- 
tional assignment"  of  certain  royalty  In- 
terests reserved  in  coal  leases  then  being 
operated  by  the  Chattaroy  Colliery  Company. 
Although  a  copy  thereof  was  delivered  to 
Meyers,  and  a^so  to  said  colliery  company 
for  its  information  in  paying  to  Meyers  the 
royalties  accruing  to  Taylor  under  said 
leases,  Meyers,  on  account  of  its  character, 
became  dissatisfied  with  the  assignment;  and 
at  his  request  Taylor  on  January  27,  1905, 
executed  to  A.  I.  Godfrey,  trustee,  a  formal 
deed  of  trust,  describing  said  note  and  re- 
citing his  desire  to  "more  efTectually  secure 
the  same,"  binding  himself  to  pay  it  when 
due,  and  conveying  to  said  trustee  the  said 
royalty  interests  (being  one  cent  on  each  ton 
of  coal  mined  and  shipped  by  virtue  of  the 
above  leases),  in  trust  to  receive  and  apply 
to  the  note  said  royalties  as  they  accrued; 
providing  that,  in  default  of  payment  of  suffi- 
cient royalties  to  pay  said  note  at  maturity, 
and  the  further  default  of  said  Taylor  to 
pay  the  same  at  maturity,  the  trustee  should, 
on  request  of  the  cestui  que  trust,  proceed  to 
sell  said  royalty  Interests,  and  from  the 
proceeds  discbarge  said  note.  This  deed  of 
trust  was  recorded  January  28,  1905;  and, 
on  receiving  it,  Meyers  surrendered  to  Taylor 
the  "deed  of  conditional  assignment"  The 
money  so  loaned  to  Taylor  had  been  bor- 
rowed by  Meyers  from  a  bank,  on  bis  note  in- 
dorsed by  his  father,  Israel  Meyers;  he 
pledging  to  his  father  as  security  for  such  in- 
dorsement certain  stocks.  And,  his  father 
afterwards  demanding  additional  security,  he 
assigned  the  deed  of  trust  and  note  also  to 
him  February  3,  1905,  reciting  his  desire  to 
more  efTectually  secure  him  in  said  indorse- 
ment, which  assignment  was  recorded  four 
days  later.  November  28,  1905,  the  following 
release,  acknowledged  November  25th,  was 
admitted  to  record  in  Mingo  county:  "I,  L 
Meyers,  hereby  release  a  certain  deed  of 
trust  made  by  R.  N.  Taylor  to  A.  I.  Godfrey, 
my  trustee,  and  therein  called  an  indenture, 

*^ed  the  1st  day  of  January  in  the  year 


1905,  and  of  record  In  the  clerk's  office  of 
the  county  court  of  Mingo  county.  West  Vlr^ 
glnla,  in  book  of  bonds,  contracts  and  leases 
No.  6  at  page  224.    Israel  Meyers." 

This  paper  Is  the  only  subject  of  contro- 
versy in  this  suit.  Taylor  was  no  party  to 
it,  and  knew  nothing  about  it  until  his  at- 
tention was  afterwards  called  to  it  by  H.  M. 
Meyers  and  the  mistake  In  its  execution  and 
recordation  explained  to  him;  and,  as  he  ad- 
mits, he  then  agreed  to  Join  In  a  paper  to  be 
recorded  which  would  show  the  mistake,  or 
to  execute  another  deed  of  trust,  but  which 
promise  he  afterwards  refused  to  make  good 
— excusing  himself  by  saying  his  promise  was 
made  on  the  spur  of  the  moment,  without 
proper  consideration  of  the  satisfaction  by 
Meyers  of  his  liabilities  to  other  creditors, 
to  secure  preference  of  his  father  over  whom 
Taylor  claims  was  the  purpose  in  substitut- 
ing the  deed  of  trust  for  the  conditional  as- 
signment, and  not,  as  Meyers  claims,  and  the 
deed  of  trust  Itself  recites,  ''to  more  effectual- 
ly secure"  the  note  of  Taylor.  November  29, 
1905,  Taylor  having  declined  to  fulfill  his 
promise,  Israel  Meyers  executed  and  placed 
on  record  a  release  to  H.  M.  Meyers  of  the 
assignment  of  the  deed  of  trust  and  note  of 
February  3,  1905,  in  which  release  he  also 
declared  his  mistake  in  executing  the  above 
release  of  November  25th,  that  Taylor  had 
not  satisfied  the  trust,  and  that  he  thereby 
nullified  said  release  as  having  been  executed 
through  mistake  and  without  consideration. 
It  will  be  noticed  that  the  release  describes 
the  trust  as  dated  "the  1st  day  of  January 
in  the  year  1905,"  while  it  appears  to  be 
dated  January  27th.  As  no  question  is  raised 
as  to  this,  we  assume  the  discrepancy  is  a 
clerical  error  in  the  transcript  of  the  record. 
Default  being  made  in  payment  of  sufficient 
royalties,  and  by  Taylor,  to  discharge  the 
note,  Godfrey,  trustee,  pursuant  to  the  trust, 
on  October  18, 1906,  gave  notice  of  sale  of  the 
property  on  November  24,  1906,  to  restrain 
which  the  present  suit  was  brought.  The  bill 
was  filed  November  14,  1906,  and  the  tem- 
porary injunction  awarded  was,  upon  flfkal 
hearing  January  15,  1907,  on  bill,  cross-an- 
swers, and  proofs  filed,  by  final  decree  made 
perpetual. 

The  relief  sought  is  based  mainly  on  the 
claim  that  Israel  Meyers  was  absolute  owner 
of  the  deed  of  trust  and  note  by  assignment, 
with  full  power  to  release  the  lien;  that  his 
release  thereof  so'  made  and  recorded  consti- 
tuted a  complete  discharge,  and  a  reinvest- 
ment of  the  title  to  the  property  hi  the  plain- 
tiff; and  that,  though  executed  in  mistake 
and  without  consideration,  yet,  because  of 
gross  negligence  of  Israel  Meyers  and  his 
son  hi  the  execution  thereof,  equity  will  af- . 
ford  them  no  relief.  Some  reliance  Is  also 
placed  on  the  charge  of  the  bill,  flatly  de- 
nied in  the  answers,  that  the  real  purpose  of 
the  deed  of  trust,  contrary  to  Its  recitals  and 
terms,  was  to  enable  H.  M.  Meyers  to  se- 
cure his  father  in  preference  to  other  cred- 
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Itors,  and  that,  as  these  creditors  had  been 
paid,  no  legal  or  moral  obligation  rested  on 
Taylor  to  restore  the  effect  of  the  released 
security.  In  our  opinion,  however,  the  facts 
and  circumstances  shown  do  not  support  this 
charge.  The  conditional  assignment  was  not 
such  a  paper  as  a  good  business  man  would 
accept  as  security  for  such  a  loan.  It  pro- 
vided no  time  when,  in  default  of  royalty 
payments  or  default  in  payment  of  the  note 
at  maturity,  the  property  assigned  might  be 
sold  to  pay  the  note.  It  limited  the  benefits 
thereof  solely  to  the  rather  uncertain  and 
indefinite  amount  of  royalties  to  accrue,  and 
lengthened  out  the  time  of  possible  payment 
far  beyond  the  date  of  maturity  of  the  note; 
the  royalties  collected  little  more  than  keep- 
ing pace  with  the  Interest  And  it  is  most 
natural  that  Meyers  should  have  wanted 
these  deficiencies  cured,  as  they  were,  by 
deed  of  trust.  The  facts  on  which  Taylor 
founded  his  excuse  for  nonfulfillment  of  his 
promise  to  correct  the  mistake  were  as  well 
known  to  him  at  the  time  as  afterwards. 
Then  the  excuse  did  not  occur  to  him.  The 
trust  was  made  primarily  to  secure  H.  M. 
Meyers,  not  his  father;  and,  as  between 
Taylor  and  Israel  Meyers,  the  latter  could 
not  have  released  the  deed  of  trust,  without 
his  consent,  so  as  to  defeat  his  rights  there- 
under. 

Another  ground  of  relief  alleged,  but  ap» 
parently  not  relied  on  in  proof  or  argument 
here,  is  that  the  defendants  are  concluded  by 
the  final  decree  in  a  suit  brought  by  Godfrey, 
trustee,  in  February,  1900,  against  Taylot 
and  others  to  enforce  the  Hen  of  said  deed  of 
trust,  in  which  it  is  alleged  the  defendants' 
answer  pleaded  said  release  in  defense,  and 
the  final  decree  adjudicated  its  validity.  The 
answer  here  of  H.  M.  Meyers  denies  this 
averment,  alleging  that  the  bill 'in  that  suit 
was  dismissed,  not  on  the  merits,  but  on  de- 
murrer, with  saving  of  rights  to  the  parties. 
As  this  cause  was  not  heard  upon  the  decree 
in  that  suit,  we  will  treat  the  point  as 
waived. 

The  answer  of  H.  M.  Meyers,  defensive 
and  praying  for  the  afitonative  relief  of  a 
sale  of  the  property  to  satisfy  the  Hen  of 
said  deed  of  trust,  relates  to  the  circum- 
stances attending  the  making  and  recordation 
of  said  release.  The  facts  alleged  and  proven 
are:  That,  about  the  time  of  the  release,  H. 
M.  Meyers  was  negotiating  with  Taylor  for 
the  purchase  of  the  interest  in  the  property 
covered  by  the  trust;  that  Tayor,  professing 
now  to  have  understood  said  negotiations 
were  on  behalf  of  Israel  Meyers,  had  pro- 
cured a  deed  to  be  drawn  to  the  latter,  as 
well  as  a  form  of  release  from  Israel  Meyers 
to  him  of  the  deed  of  trust;  that  this  form 
of  release  in  some  way  came  into  the  hands 
of  H.  M.  Meyers,  who,  assuming  it  was  such 
a  release  of  the  assignment  of  the  trust  he 
had  made  to  his  father  as  he  had  told  Taylor 
he  would  procure,  had  his  father  sign  and 
acknowledge  the  paper  and  placed  it  on  rec- 


ord, his  father  not  reading  the  release,  and 
neither  discovering  the  mistake  until  some 
days  afterward.  The  negotiations  for  the 
purchase  of  the  property  came  to  naught,  and 
and  the  question  now  is:  Shall  the  plaintiff 
be  allowed  to  avail  himself  of  the  mistake 
in  order  to  defeat  enforcement  of  the  trust? 

Elaborate  briefs  are  presented  on  both 
sides.  While  as  a  general  rule  many,  if  not 
all,  of  the  -  propositions  contended  for  by 
plaintiff's  counsel  are  correct,  and  supported 
some  of  them  by  our  own  cases,  yet,  as  we 
view  the  authorities  cited,  they  are  for  the 
most  part  inapplicable  to  the  facts  here. 
They  all  relate  to  instances  where  releases 
have  been  upon  consideration,  or  the  rights 
of  third  persons  bave  intervened,  or  the 
conditions  or  positions  of  the  parties  would 
be  injuriously  affected  by  relieving  the  par- 
ty from  his  mistake  or  negligent  act,  and 
to  transactions  between  the  party  claiming 
the  benefit  of  the  paper  involved  and  the 
one  asking  relief  therefrom.  Under  all  such 
circumstances,  a  imrty  will  not  be  relieved 
from  bis  negligent  act  in  falling  to  read  the 
paper  or  to  Inform  himself  of  a  fact  within 
his  reach  necessary  to  a  proper  understand- 
ing of  the  contract  We  need  not  refer  to 
the  numerous  decisions  of  this  court  on  the 
subject  cited  by  counsel,  for  they  do  not 
cover  this  case. 

Taylor  was  no  party  to  the  transaction 
between  H.  M.  Meyers  and  bis  father  relating 
to  the  release  involved  here,  knew  nothing 
about  it,  recognized  the  mistake  afterwards, 
and  promised  to  Join  hi  correcting  it  Both 
parties  agree  that  the  paper  signed  did  not 
express  their  agreement,  but  deprived  them 
of  rights  they  intended  to  preserve,  and  can 
we  say  equity  opens  not  its  doors  to  afford 
relief?  We  do  not  so  understand  the  law. 
Generally  speaidng,  whether  a  particular 
transaction  amounts  to  a  release  of  a  lien 
is  a  question  of  intention  on  the  part  of  the 
releasor.  Stribllng  v.  Coal  Ck>.,  31  W.  Va,  82, 
5  S.  E.  821;  Fidelity  Go.  v.  Railroad  Co., 
32  W.  Va.  266,  9  S.  E.  ISO.  The  latter  case 
holds  that  ''cancellation  of  a  mortgage  on 
the  record  is  only  prima  facie  evidence  of 
its  discharge,  and  that  the  owner  may  prove 
that  the  cancellation  was  done  by  fraud,  ac- 
cident or  mistake,  and,  if  he  does  this,  his 
rights  under  the  mortgage  will  not  be  affect- 
ed by  the  improper  cancellation  of  it" 

Mistake  against  which  equity  will  give 
relief  has  been  defined  as  "some  uninten- 
tional act,  omission,  or  error  arising  from  un- 
consciousness, ignorance,  forgetfulness,  im- 
position, or  misplaced  confidence."  Kerr, 
Fraud  and  Mistake,  396;  Story,  Eq.  108; 
Ferrell  v.  Ferrell,  53  W.  Va.  519,  44  8.  E. 
187.  The  mistake  hi  this  case  may  be  lik- 
ened to  that  of  a  scrivener  in  drafting  an 
instrument  that  does  not  express  the  agree- 
ment of  the  parties,  which  a  court  of  equity 
will  always  correct.  Troll  v.  Carter,  15  W. 
Va.  567;  Penny  backer  v.  Laldley,  33  W.  Va. 
624,  11  a  E.  39;   Lough  v.  Michael,  37  W. 
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Va.  679,  17  S.  B.  181,  470.  But  not,  says  the  | 
latter  case,  to  the  prejudice  ot  a  lienor  whose  | 
debt  was  contracted  without  notice  thereof. 
In  Russell  y.  Mixer,  42  Gal.  475,  the  mis- 
take was  yery  much  like  the  one  here.  A 
release  of  a  mortgage  was  made,  by  an 
agreement  to  which  the  mortgagors  were 
not  parties  and  of  which  they  had  no  knowl- 
edge, when  the  understanding  between  the 
parties  affected  was  for  an  assignment  of  the 
mortgage  and  the  note  secured.  The  court 
says:  **There  is  no  appreciable  distinction 
between  this  case  and  that  where  a  scrivener, 
through  ignorance  or  inattention,  fails  to 
select  or  prepare  such  an  instrument  as  ef- 
fectuates the  previous  agreement  of  parties, 
and  relief  is  always  decreed  in  that  case*' — 
citing  1  Story,  Eq.  9  115.  In  the  section  of 
Story  referred  to,  the  author  says:  "If  there 
had  been  any  mistake  in  the  instrument  it- 
self, so  that  it  did  not  contain  what  the  par- 
ties had  agreed  on,  that  would  have  formed 
a  very  different  case,  for  where  an  instru- 
qient  is  drawn  and  executed  which  professes 
or  is  intended  to  carry  into  execution  an 
agreement  previously  entered  into,  but  which 
by  mistake  of  the  draftsman  either  as  to 
fact  or  to  law  does  not  fulfill  that  intention, 
or  violates  it,  equity  will  correct  the  mis- 
take so  as  to  produce  a  conformity  to  the 
instrument"  In  Heyder  y.  Association,  42 
N.  J.  Eq.  403,  8  Atl.  310,  59  Am.  Rep.  49,  it 
is  held:  **The  lien  of  a  mortgage  duly  regis- 
tered will  not  be  lost  by  a  cancellation  of 
record  effected  through  accident,  or  the  mis- 
take or  fraud  of  third  persons."  To  the  same 
effect  are  Dudley  v.  Bergen,  28  N.  J.  Eq.  397, 
and  Dubois  v.  Schaffer,  23  N.  J.  Eq.  401.  In 
Skillman  v.  Teeple,  1  N.  J.  Eq.  232,  an  agree- 
ment and  release  made  without  considera- 
tion, the  only  ostensible  one  being  that  the 
releasor  should  have  a  lien  on  the  mortgaged 
premises  after  a  third  mortgage  (she  being 
entitled  to  priority  and  being  induced  to  give 
up  personal  security  on  notes  and  take  a 
place  in  a  list  of  incumbrances  on  the  mort- 
gaged premises  posterior  to  that  to  which  she 
was.  entitled),  the  court  held  evinced  such 
ignorance,  mistake,  and  misapprehension  of 
her  rights  that  the  agreement  should  be  set 
aside  and  held  void,  and  that  a  court  of 
equity  should  find  no  impediment  in  correct- 
ing it.  It  is  there  said:  "Equity,  In  rescind- 
ing contracts,  does  not  confine  itself  to  cases 
of  fraud.  Cases  of  plain  mistake  or  misap- 
prehension of  right,  though  not  the  effect 
of  fraud  or  contrivance,  are  likewise  entitled 
to  the  interposition  of  the  court" 

Failure  to  read  an  instrument  before  ex- 
ecuting it  is  not  always  such  negligence  as 
will  bar  relief,  even  where  the  transaction  is 
between  the  parties  directly  affected  by  it 
Albany  Savings  Institution  v.  Burdick,  87  N. 
Y.  40;  Andrews  v.  Gillespie,  47  N.  Y.  487. 
And  Pomeroy  (2  Pom.  Eq.  S  856)  says:  "Even 
a  clearly  established  negligence  may  not  of 
itself  be  sufiiclent  ground  for  refusing  relief 
if  it  appears  that  the  other  party  has  not 


been  prejudiced  thereby.**  And,  refening  to 
the  general  rule  that  equity  will  never  give 
relief  from  mistake  if  the  other  party  could 
by  reasonable  diligence  have  ascertained  the 
real  facts,  or  where  the  means  of  informa- 
tion are  open  to  both  parties,  and  no  confi- 
dence is  reposed;  he  continues:  "A  moment's 
reflection  will  clearly  show  that  these  rules 
cannot  possibly  apply  to  all  instances  of 
mistake,  and  furnish  the  prerequisite  for  all 
species  of  relief.  Their  operation  is,  indeed, 
quite  narrow.  It  is  confined  to  the  single 
relief  of  cancellation,  and  even  then  it  is 
restricted  to  certain  special  kinds  of  agree- 
ments." "The  mere  neglect  or  omission  to 
read  or  know  the  contents  of  a  written  in- 
strument is  not  necessarily  a  bar  to  reforma- 
tion. The  relief  is  proper  when  the  instru- 
ment fails  to  conform  to  the  agreement  be- 
tween the  parties,  through  mutual  mistake 
or  mistake  coupled  with  fraud,  however  the 
mistake  may  have  been  induced."  6  Pom. 
Eq.  §  680.  "A  court  of  equity  will  grant  re- 
lief on  the  ground  of  mistake,  not  only  when 
the  mistake  is  expressly  proved,  but  also 
when  it  is  implied  from  the  nature  of  the 
transaction."  1  Jones  on  Mortg.  9  971,  and 
note. 

In  our  opinion,  the  defendant  H.  M.  Meyers 
has  brought  himself  within  the  principles 
of  these  authorities,  and  there  should  have 
been  a  decree  in  the  circuit  court,  upon  his 
cros»-answer  praying  for  affirmative  relief, 
canceling  the  release  of  the  deed  of  trust  so 
executed  by  his  father,  and  decreeing  a  sale 
of  the  property  covered  thereby  to  satisfy 
the  mortgage  debt  when  ascertained  by  ref- 
erence to  a  commissioner  or  otherwise. 

The  final  decree  of  the  circuit  court  is 
therefore  reversed  and  annulled,  and  the 
cause  remanded,  to  be  further  proceeded  with 
according  to  the  principles  herein  enunciat- 
ed and  the  rules  govemlAg  courts  of  equity. 


(62  W.  Va.  700) 
DELMAR  OIL  CO.  v.  BARTLETT. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  19,  1907.) 

1.  Co WTB ACT  —  Perfobma NOB  —  Question  fob 
Jury. 

In  an  action  to  recover  the  price  per  foot 
for  drilling,  under  a  contract  providing  that  an 
oil  well  should  be  drilled  to  a  certain  depth  un- 
less oil  be  found  at  a  less  depth  in  quantities 
satisfactory  to  the  oil  company,  whether  such 
well  was  drilled  to  a  proper  depth,  in  accord- 
ance with  said  contract  and  -proper  skill  and 
workmanship,  is  a  question  of  fact  for  the  jury. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  11,  Contracts,  S§  1543-1548,  1827.] 

2.  Samk. 

If  one  party  to  a  contract  is  compelled  to 
abandon  it  because  of  the  other's  negligence  or 
improper  interference  he  is  excused  from  far- 
ther performance,  ana  may  sue  for  the  part  per- 
formed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  11,  Contracts,  SS  1490-1433.] 
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8.  Saio— Question  fob  Jubt. 

Whether  there  has  been  such  nezWgence  or 
improper  interference  is  also  a  qnestfon  of  fact 
for  the  jury. 

4.  EviDKNCB— Opinion  Bvidbnoe. 

The  opinion  of  a  ];)erson  skilled  and  of  Ions 
experience  in  drilling  oil  wells  and  taking  fas- 
tened tools  therefrom  is  admissible  as  to  the  ef- 
fect of  mnning  into  a  well  8,356  feet  deep  a  bit 
dressed  in  a  particular  way,  upon  a  large  piece 
of  iron  left  at  the  bottom  of  said  well,  and  as  to 
the  effect  of  such  a  piece  of  metal  on  the  tools 
themselves. 

[Ed.  Note.--For  cases  in  point,  see  Cent  Dig. 
YOl.  20,  Evidence,  §  2356.] 

5.  Tbial— RxjEcnoN  of  Evidbnob. 

Refusal  of  the  court  to  permit  a  witness  to 
answer  a  question  which  by  its  own  terms  and 
subject-matter,  taken  in  connection  with  facts 
and  circumstances  already  in  evidence,  shows  its 
relevancy  and  materiality,  is  not  available  as 
prejudicial  error  on  a  motion  for  a  new  trial. 
If  the  expected  answer  of  the  witness  was  not 
disclosed  to  the  court  at  the  time  of  the  ruling ; 
and  an  appellate  court,  in  reviewing  a  judgment 
on  writ  of  error,  cannot  assume,  m  such  case, 
that  an  answer  favorable  to  the  exceptor  would 
have  been  given. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  S  115.] 

6.  Appeal  —  Review  —  Rejection  of  Bvi- 
dbnoe. 

The  party  complaining  in  the  appellate  court 
of  the  rejection  of  evidence  by  the  court  below 
must  state  the  f^cts  and  evidence  in  the  bill  of 
exceptions^  from  which,  to  cause  reversal,  it 
must  afiSrmatively  appear  to  the  appellate  court 
that  he  waa  prejudiced. 

[Ed.  Note.->For  ca.«es  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  Und  Error,  0  2322-2824.] 

7.  Tbial— Instructions. 

When  there  is  conflict  of  testimony,  and 
evidence  on  one  side  supporting  one  theory,  and 
evidence  on  the  other  side  supporting  another 
and  conflicting  theory,  and  the  principles  of  law 
applicable  to  each  theory  are  different,  it  is 
error  for  the  court  to  give  as  instructions  to  the 
jury  abstract  i)ropositions  of  law  applicable  to 
only  one  of  said  theories,  without  reference  in 
such  instructions  to  the  evidence  in  the  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  46,  Trial.  §§  596-602.1 

&  Same. 

An  instruction  which  undertakes  to  cover 
the  whole  case  and  to  state  all  the  circumstan- 
ces and  conditions  necessary  to  be  considered  bjr 
the  jury  in  arriving  at  a  verdict,  but  which 
omits  an  essentiaTview  of  the  case,  is  erroneous. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  SS  527,  613-623.] 

9.  Same. 

While  a  party  Is  entitled  to  have  his  view 
of  the  evidence  stated  hypothetically  in  an  in- 
struction, he  has  no  right  to  call  special  atten- 
tion to  a  part  only  of  the  evidence  and  the  facts 
it  tends  to  prove,  to  the  exclusion  of  other  evi- 
dence in  the  case. 

[lid.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  46,  Trial,  §§  577-^1,  613-623.] 

10.  Same. 

The  court  ought  not  to  give  an  instruction 
irrelevant  to  the  case,  though  as  an  abstract 
proposition  of  law  it  may  be  correct. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  {  584.J 

(Syllabus  by  the  Court) 

Error  to   Circuit   Court,   Marion   County. 

Action  by  the  Delmar  Oil  Company  against 
P.  W.  Bartlett  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 


W.  M.  Heea  and  U.  N.  Amett,  Jr.,  for  plain- 
tiff in  error.  W.  B.  Comwell  for  defend- 
ant in  error. 

MILLER,  P.  In  Its  action  of  assampslt  on 
the  common  counts,  the  plaintiff's  bill  of  par- 
ticulars charged  the  defendant  with  certain 
oil  well  supplies  and  certain  gas  furnished  for 
drilling,  aggregating  $486.25.  The  defendant, 
besides  the  general  issue  pleaded,  filed  his 
bill  of  sets-off,  aggregating  $7,861.40,  the  prin- 
cipal item  of  which  was,  as  assignee  of  John 
W.  Pool,  "to  drilling  Talkington  wejl  No.  4, 
3,356  ft  at  $1.20  per  ft,  $4,027.20";  all  oth- 
er items  being  in  his  own  right,  for  certain 
oil  well  supplies  and  use  of  others.  There 
was  Si  verdict  and  Judgment  in  favor  of  the 
defendant  for  $4,027.20,  the  exact  amount 
of  the  above  item  in  his  bill  of  sets-off. 

As  precluding  consideration  of  every  other 
question,  counsel  Interposes  the  objection 
that  the  blank  form  of  contract  upon  which 
the  rights  of  the  parties  depend  is  not  suffi- 
ciently identified  to  make  it  a  part  of  the 
evidence  certified;  but  reference  to  the  orig- 
inal transcript  of  the  record  and  the  orig- 
inal bill  of  exceptions,  together  with  the  de- 
scription of  the  paper  by  witnesses,  satisfies 
us  that  It  is  so  marked  and  identified  as  to 
leave  no  doubt  that  it  is  the  document  re- 
ferred to  in  the  bill  of  exceptions,  and  it 
will  be  considered  as  a  part  of  the  record. 
See  De  Board  v.  Railway  Co.  (W.  Va.)  57 
S.  E.  279,  and  Chadlster  v.  Railroad  Co.,  59 
S.  E.  523,  recently  decided  by  this  court, 
and  not  yet  officially  reported. 

Pool,  a  driller  and  contractor  of  long  ex- 
perience, had  drilled  a  number  of  wells  for 
the  plaintiff.  There  had  been  no  written  con- 
tract executed  for  the  drilling  of  the  Talk- 
ington well;  but  it  is  conceded  that  it  was 
drilled  upon  substantially  the  same  terms 
as  contained  in  the  printed  contract  under 
which  Pool  bad  drilled  the  former  wells,  the 
blanks  therein  being  supplied  by  oral  agree- 
ment to  suit  this  particular  well.  This  print- 
end  form  of  contract,  with  the  verbal  terms 
supplied  in  reference  to  the  Talkington  well, 
provided,  among  other  things,  that  the  drilling 
should  be  prosecuted  diligently  until  com- 
pletion, without  interruption  except  from  un- 
avoidable causes:  that  said  well  should  be 
drilled  2,500  feet  below  the  Pittsburg  coal, 
unless  oil  or  gas  be  found  at  a  less  depth  in 
quantities  satisfactory  to  the  company,  and, 
when  drilled  to  the  depth  required,  should 
be  thoroughly  cleaned;  that,  after  the  oil 
or  gas  bearing  sand  was  reached,  the  "meth- 
od of  drilling"  should  be  under  the  direction 
of  the  company;  that  an  oil  saver  and  steel 
measuring  line  should  be  furnished  by  the 
company;  that  Pool  should  keep  such  a  rec- 
ord of  the  strata  passed  through  in  drilling 
as  required  by  the  company;  that,  when  the 
well  was  completed  and  delivered,  clear  of 
all  obstructions  and  free  of  all  claims  for 
work  done  or  materials  furnished.  Pool  should 
receive  $1.20  per  foot  for  the  drilling  there- 
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of.  The  well  was  drilled,  to  a  deptb  of  8,356 
feet  in  all.  Oil  was  struck  at  the  depth  of 
3,346  feet  "in  qaantities  satisfactory'*  to  the 
company.  When  this  occurred,  the  well  was 
measured  by  Backon,  assistant  superinten- 
dent of  the  company.  Pool  claims  that  Rear- 
don,  superintendent,  then  directed  him  to 
drill  10  feet  deeper,  but  not  through  the 
sand;  but  Reardon  contends  he  directed  him 
to  drill  15  feet  deeper.  Pool,  corroborated 
by  his  tool  dresser,  testifies  .that  at  the 
depth  of  3,356  feet  the  bottom  of  the  sand 
was  reached,  as  evidenced  by  its  appearance, 
and  that  it  was  dangerous  to  go  farther  for 
fear  of  breaking  through  and  destroying  the 
well;  that  the  driller  began  to  clean  out  the 
well,  and  Pool  notified  Reardon  to  come  and 
measure  the  hole;  that  it  was  deep  enough. 
Reardon,  in  the  absence  of  Pool,  went  to  the 
well,  and,  with  the  help  of  the  driller  and 
tool  dresser  employed  by  Pool,  using  the 
steel  measuring  line  provided  by  his  com- 
pany, and  what  is  called  in  the  record  a  two- 
inch  stopcock  core  as  a  weight  for  a  sinker, 
ran  the  line  down  in  the  well,  ascertaining 
the  depth  to  be  as  stated.  All  parties  agreed 
that  this  core  was  a  dangerous  thing  to  use 
In  the  well.  It  was  the  same  instrument 
used  by  Backon  in  the  previous  measurement, 
after  he  had  lost  in  the  well  a  piece  of  pipe 
used  for  thtit  purpose.  Pool  claims,  but 
Reardon  denies,  that  he  told  Reardon,  after 
learning  it  had  been  used  by  Backon,  it  was 
an  improper  tool  to  run  in  the  well,  and 
that  Reardon  replied:  "Some  people  you 
can't  learn  anything."  Reardon  says:  That 
when,  he  made  the  measurement  he  was 
furnished  this  core  by  the  driller  and  tool 
dresser.  That  he  objected  to  it,  saying  he 
did  not  like  the  looks  of  it,  that  it  did  not 
look  heavy  enough,  and  that  he  would  rather 
have  a  pipe  weight  That  the  driller  said: 
"We  run  that  weight  It  is  a  good  weight" 
That  he  replied:  "All  right,  if  you  can  run 
it,  I  can."  And  so  he  ran  it  down.  Reardon 
and  the  tool  dresser  were  the  only  wit- 
nesses examined  as  to  what  took  place  at 
the  well  after  the  measurement.  The  tool 
dresser  testified  that  Reardon  was  present 
giving  directions  when  he  and  the  driller 
proceeded  to  pull  out  the  measuring  line; 
that  in  the  act  of  doing  so  the  line  was 
broken,  leaving  800  feet  of  it  and  the  piece 
of  iron  still  in  the  well;  that  Reardon  then 
gave  directions  to  nm  the  bailer  and  fish  out 
the  rest  of  the  line;  that  they  did  so,  and 
succeeded  in  getting  out  the  rest  of  the  line, 
but  were  unable  to  get  the  weight;  that 
Reardon  then  gave  direction  to  the  driller 
and  liim,  in  the  absence  of  Pool,  to  run  an- 
other bit,  knowing  the  iron  was  still  In  the 
hole,  which  they  proceeded  to  do,  using  a 
newly  sharpened  bit,  dressed  half  an  inch 
less  than  the  size  of  the  hole  to  avoid  stick- 
ing the  tools,  with  the  result  that  the  tools 
became  fastened.  Reardon  claims  he  was  not 
present  when  the  driller  and  tool  dresser 
began  to  pull  out  the  line,  but  was  a  short 


distance  away  aiding  with  the  steam  line; 
but  be  admits  that,  in  the  absence  of  Pool, 
he  directed  then  to  nm  another  bit,  claim- 
ing the  well  was  not  deep  enough.  Pool  says 
that  Reardon  came  to  him  shortly  after- 
ward, at  another  well  on  a  nearby  farm,  and 
said  he  had  measured  the  well,  but  had 
broken  the  line  and  left  a  part  of  it  in  the 
hole.  Reardon  says  what  he  then  told  Pool 
was  that  the  driller  and  tool  dresser  had 
broken  the  measuring  line  and  left  800  feet 
of  it  In  the  hole.  He,  however,  testifies  in 
the  same  connection:  "I  said  that  we  had  got- 
ten all  of  the  line  out,  but  the  weight  was 
left  in,  and  that  he  had  better  go  xxp  and  see 
about  it"  Pool  further  says,  although  con- 
tradicted by  Reardon,  that  about  noon  of  the 
same  day,  at  the  boarding  house,  the  driller 
told  him,  in  the  presence  of  Reardon,  that  the 
tools  were  stuck,  assigning  as  the  cause  the 
presence  in  the  well  of  the  stopcock  core 
used  in  measuring;  that  he  then  asked  Rear- 
don if  he  had  used  that  core  as  a  weight, 
and  he  replied  that  he  had.  After  a  pro- 
longed effort  to  fish  out  the  tools.  Pool  gave  it 
up  and  demanded  his  pay,  notifying  the  oil 
company  that  he  regarded  the  well  complet- 
ed. Subsequent  negotiations  between  the 
company  and  the  defendant  Bartlett,  to  whom 
Pool  had  meanwhile  assigned  his  daim  for 
drilling  the  well,  resulted  in  the  assignee 
making  an  unsuccessful  attempt  to  fish  out 
the  tools.  The  company  nevertheless  tubed 
the  well,  which  continued  to  flow  oil  for 
some  time,  starting  at  75  barrels  per  day, 
and  continued  to  produce  oil  for  something 
over  a  year,  when  it  became  flooded  with 
water. 

Counsel  argue  that  it  was  not  the  duty  of 
the  company  under  the  contract  to  measure 
this  well,  and  that  Backon  and  Reardon,  hav- 
ing been  requested  by  Pool  to  measure  it 
acted,  in  doing  so,  as  liis  servants;  he  and 
not  the  company  being  responsible  for  any 
negligence  on  their  part  But  we  do  not 
think  these  rules,  governing  the  relation  of 
independent  contractor  and^ls  servants  in 
respect  to  injuries  sustained  by  innocent 
third  persons,  are  applicable  here,  where  the 
parties  are  in  prlvi^  of  contract  and  n^li- 
gent  interference  by  the  plaintiff  is  claimed, 
especially  in  view  of  the  clause  in  the  con- 
tract reserving  to  the  company  the  right  to 
control  the  drilling  throng  the  oil-bearing 
sand. 

The  case  was  tried  and  is  presented  here, 
by  each  party,  upon  two  theories:  On  the 
part  of  the  defendant  they  are :  (1)  That  the 
well  was  completed  under  the  contract  at  the 
time  Pool  notified  Reardon  that  it  was  deep 
enough  and  asked  him  to  measure  it;  (2) 
that  even  if  the  drilling  through  the  oil-bear- 
ing sand  was  not  at  the  risk  of  the  company 
under  the  provision  of  the  contract  that  the 
same  should  be  under  its  direction,  neverthe- 
less, conceding  it  was  not  completed  at  the 
time  of  the  last  measurement  the  negligoit 
use  and  loss  in  the  well  by  Eteardon  of  the 
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stopcock  core,  resulting  In  the  sticking  of  the 
tools,  and  the  direction  by  Reardon  to  the 
driller  and  tool  dresser  to  ran  another  bit, 
while  this  dangerous  piece  of  iron  was  still 
in  the  well,  were  such  an  interference  by  the 
company  as  will  excuse  nonperformance. 
The  theories  of  the  plaintiff  are:  (1)  That 
Pool  had  not  completed  the  contract  at  the 
time  of  the  last  measurement;  (2)  that, 
whether  the  loss  of  the  weight  in  the  hole 
was  due  to  negligence  of  the  employes  of 
Pool,  of  Reardon  acting  for  Pool,  or  of  both, 
resulting  in  the  sticking  of  the  tools,  Pool 
and  not  the  company  must  bear  the  loss. 

The  construction  placed  upon  the  contract 
by  the  company  is  that  it  is  the  sole  arbiter 
as  to  whether  or  when  the  same  was  com- 
pleted. In  our  judgment,  the  contract  does 
not  make  It  so.  According  to  the  contract 
proven,  the  well  was  to  be  drilled  2,500  feet 
below  the  Pittsburg  coal,  unless  oil  should  be 
found  at  a  less  depth  in  quantitieB  satlsfac^ 
tory  to  the  company.  It  clearly  appears  that 
oil  had  been  found  in  satisfactory  quantities, 
and  the  company  had  signified  this  fact,  at 
the  time  of  the  measurement  by  Backon,  by 
direction  to  Pool  to  drill  10  or  15  feet  (as  the 
fact  may  be)  deeper,  but  not  through  the 
sand.  Whether  the  well  had  been  drilled  to 
a  proper  depth,  in  accordance  with  the  con- 
tract and  proper  skill  and  workmanship,  was 
a  question  of  fact  for  the  jury.  But,  even  If 
the  jury  determined  this  question  in  favor  of 
the  company,  the  important  question  would 
still  remain  whether,  in  the  further  effort  of 
Pool  to  complete  the  contract,  the  company, 
without  his  consent  or  acquiescence,  negli- 
gently interfered  with  or  interrupted  pet' 
formance  thereof,  so  as  to  excuse  him  and 
entitle  his  assignee  to  demand  the  contract 
price  for  part  performance,  for  it  is  well  set- 
tled that,  if  one  party  to  a  contract  Is  com- 
pelled to  abandon  it  because  of  the  other's 
negligence  or  improper  interference,  he  is 
excused  from  further  performance,  and  may 
sue  for  the  price  of  the  part  performed. 
Clark  V.  Franklin,  7  Leigh  (Va.)  1 ;  Kern  v. 
Zeigler,  13  W.  Va.  716;  Lynch  v.  Sellers,  41 
La.  Ann.  375,  6  South.  561,  5  L.  R.  A.  682; 
Chicago  V.  Tilley,  103  U.  S.  154,  26  L.  Ed. 
371;  Little  v.  Mercer,  9  Mo.  218;  9  Cyc.  639. 
And  whether  or  not  there  was  such  negli- 
gence or  improper  Interference  on  the  part 
of  the  company  or  its  agents  was  also  a  ques- 
tion of  fact  for  the  jury. 

The  errors  argued  here  relate  to  the  refusal 
to  set  aside  the  verdict  and  grant  a  new  trial, 
the  giving  of  the  two  instructions  for  the  de- 
fendant, the  refusal  of  the  seven  instructions 
asked  for  by  the  plaintiff,  and  the  refusal  to 
admit  the  expert  testimony  of  G.  A.  Schaff- 
ner. 

Pirst,  as  to  the  rejected  testimony  of  Schaff- 
ner.  This  witness,  who  had  been  brought 
from  Pennsylvania  for  that  purpose,  had  ful- 
ly qualified  himself  to  speak  as  an  expert 
with  reference  to  drilling  oil  wells  and  fish- 
ing out  tool&    Pool  had  already  testified  as 


follows  on  behalf  of  the  defendant:  "Q. 
From  your  experience  In  drilling  wells,  what 
would  be  the  probable  effect  on  a  string  of 
tools  or  a  bit  in  running  It  into  the  well  or 
hole  where  a  piece  of  iron  of  the  character 
you  have  described  (6%  Inches  long,  2^ 
inches  in  diameter  at  one  end,  and  2%  at  the 
other)  was?  A.  It  would  be  a  dangerous  tool 
for  a  string  of  tools  to  run  on.  The  proba- 
bilities are  that  the  stopcock  core  formed  a 
wedge  to  stick  the  tools  in  the  bottom  of  the 
hole."  Schaffner,  when  afterwards  called  as 
a  witness  for  plaintiff,  was  asked :  "Suppose 
a  two-inch  stopcock  core,  similar  to  the  one 
in  evidence,  in  measuring  the  well  had  drop- 
ped to  the  bottom  of  the  well,  3,356  feet  deep, 
and  that  the  tools  with  a  fresh  bit  were  run 
down  on  that  stopcock  core;  the  diameter 
of  the  hole  being  6%  Inches.  I  will  ask  you 
to  state  whether  or  not  that  would  be  suffi- 
cient to  form  a  wedge  and  stick  the  tools  so 
that  they  could  not  be  removed."  Objection 
to  this  question  was  sustained.  Was  this  er- 
ror? We  think  it  was,  especially  in  view  of 
the  above  evidence  of  Pool  admitted.  We  are 
told  by  counsel  that  this  ruling  was  based  on 
Overby  v.  Railway  Co.,  37  W.  Va.  524,  16  S. 
E.  813,  holding  that:  "If  the  facts  in  a  case 
can  be  placed  before  the  jury,  and  they  are 
of  such  a  nature  that  jurors  generally  are 
just  as  competent  to  form  an  opinion  in  ref- 
erence to  them  and  draw  inferences  from 
them  as  witnesses,  then  the  opinions  of  ex- 
perts cannot  be  received  in  evidence  as  to 
such  fact&  •  •  •  The  opinion  of  a  witness 
who  neither  knows  nor  can  know  more  about 
the  subject-matter  than  the  jury,  and  who 
must  draw  his  own  deductions  from  the  facta 
already  in  the  possession  of  the  jury,  is  not 
admissible."  This  law,  if  applicable  to  the 
testimony  of  Schaffner,  would  also  have  ex- 
cluded the  evidence  of  Pool  referred  to;  but 
we  do  not  think  it  covers  this  case.  How  a 
bit  of  the  size  and  dimensions  given,  dressed 
"shy,"  attached  to  stem  and  jars,  and  run  in- 
to a  hole  of  the  depth  and  other  dimensions 
given,  would  act  upon  the  stopcock  core  at 
the  bottom  of  the  well;  what  would  be  the 
effect  of  such  a  piece  of  metal  upon  the  tools 
themselves;  and  what  would  otherwise  be 
the  effect  of  running  a  bit,  freshly  dressed  as 
this  one  was,  into  a  hole  of  the  character  de- 
scribed— were  questions  of  such  a  nature  that 
jurors  generally  would  not  be  as  competent  to 
give  judgment  upon  them  as  would  persons 
of  long  experience  In  drilling  oil  wells  and 
fishing  out  tools.  The  rule  applicable  here, 
we  think,  is  that  of  Welch  v.  Insurance  Co., 
23  W.  Va.  305,  In  which  Judge  Green  says: 
"Of  facts  which  require  proof  by  means  of 
indirect  evidence,  says  Starkle,  there  are 
some  of  so  peculiar  a  nature  that  juries  can- 
not without  other  aid  come  to  a  direct  con- 
clusion on  the  subject  In  such  instances, 
where  the  Inference  requires  the  judgment  of 
persons  of  peculiar  skill  and  knowledge  on 
the  particular  subject,  the  testimony  of  such 
as  to  their  opinion  and  judgment  upon  the 
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facts  Is  admissible  evidence  to  enable  the 
Jury  to  come  to  a  correct  conclusion."  The 
rule  admitting  such  testimony  has  been  held 
to  Include  the  opinion  of  persons  skilled  In 
handling  derricks  as  to  the  sufficiency  in 
strength  of  the  ropes  used  In  connection  there- 
with (Stone  CJo.  v.  Williams,  26  Ind.  App. 
131,  57  N.  E.  558,  84  Am.  St.  Rep.  278),  of 
a  person  skilled  In  shooting  wells  with  glyc- 
erin (Torpedo  Co.  v.  Fishburn,  61  Ohio  St 
608,  56  N.  B.  457,  76  Am.  St  Rep.  437),  of 
persons  experienced  in  handling  certain  ma- 
chinery connected  with  elevators  (Slack  v. 
Harris,  200  111.  96,  65  N.  E.  669). 

But  can  we  say  from  the  record  that  the 
plaintiff  has  been  prejudiced  by  the  ruling 
complained  of?  The  question  propounded  to 
Schaffner  was  likely  intended  to  elicit  an 
answer  contradictory  to  the  evidence  of  Pool; 
but  the  answer  may,  for  all  we  know  or  can 
see  from  the  record,  have  corroborated  him. 
The  answer  was  not  taken;  nor  does  the 
record  show  what  the  plaintiff  expected  or 
Intended  to  prove  by  the  witness ;  and  there- 
fore we  cannot  say  that  the  question  itself 
Imports  an  answer  probative  of  facts  ma- 
terial to  the  plaintiff's  Interest,  so  as  to  ren- 
der the  action  of  the  court  ground  for  re- 
versal. Nease  v.  Capehart,  15  W.  Va.  299; 
Jackson  v.  Hough,  38  W.  Va.  236, 18  S.  E  575  i 
Kay  V.  Railroad  Co.,  47  W.  Va.  467,  35  S.  E. 
973;  Scotiand  Co.  v.  Hill,  112  U.  S.  183.  6 
Sup.  Ct  93,  28  L.  Ed.  692 ;  Shlnners  v.  Pro- 
prietors, 154  Mass.  168.  28  N.  B.  10,  12  U 
R.  A.  554,  26  Am.  St.  Rep.  226;  State  v. 
Clifford,  59  W.  Va.  1,  52  S.  B.  981.  In  the 
latter  case.  It  is  said :  "Refusal  of  the  court 
to  permit  a  witness  to  answer  a  question 
which  by  Its  own  terms  and  subject-matter, 
taken  In  connection  with  facts  and  circum- 
stances already  in  evidence,  shows  its  rele- 
vancy and  materiality,  Is  not  available  as 
error  on  a  motion  for  a  new  trial,  if  the 
expected  answer  of  the  witness  was  not  dis- 
closed to  the  court  at  the  time  of  the  ruling. 
An  appellate  court,  in  reviewing  a  Judgment 
on  writ  of  error,  cannot  assume.  In  such  case, 
that  an  answer  favorable  to  the  exceptor 
would  have  been  given."  The  party  com- 
plaining in  the  appellate  court  of  the  rejec- 
tion of  evidence  by  the  court  below  must 
state  the  facts  or  evidence  in  the  bill  of  ex- 
ceptions, from  which  it  must  appear  affirma- 
tively to  the  appellate  court  that  he  was 
prejudiced.  Taylor  v.  Boughner,  16  W.  Va. 
327;  Jackson  v.  Hough,  and  State  v.  Clif- 
ford, supra.  Without  prejudicial  error  thus 
made  to  appear,  we  cannot  reverse  the  judg- 
ment on  this  ground. 

What  shall  we  say  in  reference  to  the  In- 
structions of  the  plaintiff  refused?  A  state- 
ment of  the  general  rules  applicable  will 
more  readily  enable  us  to  dispose  of  the 
questions  Involving  these  Instructions.  We 
have  already  outlined  the  theories  upon 
which  the  case  was  tried,  and  there  was  con- 
flicting evidence  tending  to  support  each  of 
these  theories.     *'When  there  is  conflict  of 


testimony,  and  evidence  on  one  side  support- 
ing one  theory,  and  evidence  on  the  other 
side  supporting  another  and  conflicting  the- 
ory, and  the  principles  of  law  applicable  to 
each  theory  are  different,  it  Is  error  for  the 
court  to  give  as  instructions  to  the  jury  ab- 
stract propositions  of  law  which  are  appli- 
cable to  only  one  of  said  theories,  without 
any  reference  in  such  Instructions  to  the 
evidence  in  the  case."  Webb  v.  Packet  Co., 
43  W.  Va.  800,  29  S.  E.  519,  a  case  where  the 
instruction  given  ignored  the  defense  of  con- 
tributory negligence.  An  instruction  which 
undertakes  to  cover  the  whole  case  and  to 
state  all  the  circumstances  and  conditions 
necessary  to  be  considered  by  the  jury  in  ar- 
riving at  a  verdict,  but  which  omits  an  es- 
sential view  of  the  case,  is  erroneous.  Rail- 
way Co.  V.  Mann,  99  Va.  180,  37  S.  B.  849; 
Bowles  V.  Commonwealth,  103  Va.  816,  48 
S.  E.  527.  While  a  party  Is  entitled  to  have 
his  view  of  the  evidence  stated  hypothetical- 
ly  in  an  instruction,  he  has  no  right  to  call 
special  attention  to  a  part  only  of  the  evi- 
dence and  the  facts  it  tends  to  prove,  to  the 
exclusion  of  other  evidence  in  the  case. 
Thompson  v.  Douglass,  35  W.  Va.  344,  13  S. 
B.  1015;  Woodell  v.  Improvement  Co.,  38 
W.  Va.  23.  17  S.  E.  386.  The  court  ought 
not  to  grant  an  instruction  irrelevant  to  the 
case,  though  as  an  abstract  proposition  of 
law  It  may  be  correct  State  v.  Thompson, 
21  W.  Va.  741 ;  Blashfleld  on  Instruc.  §  86. 
Measured  by  these  rules,  we  do  not  think  the 
court  erred  in  refusing  the  several  instruc- 
tions asked  for  by  the  plaintiff.  The  flrst 
was  long  and  involved,  and  contradictory  in 
itself,  tending  to  mislead  the  jury.  It  ig- 
nored the  theory  of  the  defendant  that  at 
the  time  of  the  last  measurement  Pool  had 
already  completed  the  well.  It  assumes  as 
a  fact  that  it  was  the  duty  of  Pool  under 
the  contract  to  measure  the  well,  which  in 
our  opinion  is  not  a  true  construction  of  the 
agreement  His  request  to  Reardon  to  meas- 
ure the  well  was  with  the  view  of  getting 
his  pay  at  the  price  per  foot;  his  claim  be- 
ing that  he  had  completed  his  job.  More- 
over, this  instruction,  as  did  also  instruction 
No.  2,  ignored  the  theory  of  the  defendant 
that  the  dropping  of  the  weight  in  the  well 
by  Reardon  and  those  he  engaged  to  assist 
him,  and  his  direction  to  the  servants  of 
Pool,  without  the  knowledge  or  consent  of 
the  latter  to  drill  deeper,  even  assuming  the 
well  was  not  then  completed,  constituted  an 
improper  and  negligent  interference  with  the 
work,  relieving  Pool  from  further  perform- 
ance of  the  contract  Each  of  the  other  in- 
structions asked  for  by  the  plaintiff  ignored 
both  the  theory  that  the  well  had  been  com- 
pleted when  the  measuring  was  done,  and 
the  theory  of  negligent  Interference  by  the 
plaintiff,  and  were  properly  refused. 

As  to  the  two  instructions  given  on  behalf 
of  the  defendant,  the  flrst  presents  the  claim 
that  the  well  was  not  completed  at  the  time 
of  the  last  measurement,  the  theory  of  the 
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plaintiff,  and  then  presents  the  claim  of  neg- 
ligent interference,  the  theory  of  the  de- 
fendant; and  there  was  no  error  therein  of 
which  the  plaintiff  could  complain.  With  re- 
spect to  the  second,  if  its  assumption  was 
that  there  was  evidence  tending  in  an  appre- 
ciable degree  to  show  that  prior  to  the 
measurement  by  Reardon  the  plaintiff  had 
exercised  its  right  under  the  contract  to  di- 
rect the  method  of  drilling  through  the  sand, 
we  do  not  think  the  evidence  would  support 
such  an  assumption.  But,  as  we  interpret 
the  instruction,  its  purpose  was  simply  to 
tell  the  Jury  that  by  the  terms  of  the  con- 
tract, when  the  well  reached  the  sand,  the 
plaintiff  had  the  right  to  direct  the  method 
of  drilling  through  the  same ;  and,  Inasmuch 
as  the  conclusion  of  the  instruction  Is  con- 
fined to  the  time  after  the  measurement  by 
Reardon  and  the  sticking  of  the  tools  due  to 
his  negligent  Interference,  according  to  the 
theory  of  the  defendant,  we  do  not  think 
there  was  any  error,  in  giving  the  instruc- 
tion In  the  form  stated,  prejudicial  to  the 
rights  of  the  plaintiff  and  calling  for  re- 
versal. 

It  remains  to  consider  the  motion  to  set 
aside  the  verdict  and  grant  a  new  trial.  The 
ground  therefor,  not  covered  by  the  action 
of  the  court  on  instructions  and  the  rejec- 
tion of  evidence,  is  that  the  verdict  was  con- 
trary to  the  law  and  the  evidence. 

As  there  was  conflicting  evidence  on  all 
the  controverted  facts,  the  matter  was  pe- 
culiarly within  the  province  of  the  Jury ;  and, 
as  we  cannot  perceive  any  rule  of  law  has 
been  contravened  thereby,  we  are  of  opinion 
to  affirm  the  Judgment. 

(78  S.  C.  531) 

FRETWELL  v.  CARTER  et  al. 

(Supreme  Court  of  South  Carolina.    Dec.  4^ 
1907.) 

1.  B11.L8  AND  Notes— Design ATiOR  of  Payee 
— Necessfty. 

It  is  not  fatal  to  a  note  that  it  is  payable 

to  order  only,  without  naming  any  payee,  but 

the  same  may  be  sued  on  by  any  bona  fide  holder. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 

vol.  7,  Bills  and  Notes.  9§  45^9.] 

2.  Same— Bona  Fide  Pubchasers  —  Taking 

AS  COLLATEEAL  SeCUBITY  FOR  PRE-BXISTINO 

Debt. 

An  indorsee  who  takes  a  note  before  matu- 
rity, and  without  notice  as  collateral  security 
for  a  pre-existing  debt,  is  a  bona  fide  holder  for 
value. 

[Ed.  Note.— For  cases  In  point,  f?ee  Cent  Dig. 
▼ol.  7,  Bills  and  Notes,  S§  9ia-923.] 

8.  Same  —  Authobity  to  Fill  in  Name  of 
Payee. 

Where  a  note  is  payable  to  order  only,  with- 
out naming  any  payee,  a*  holder  thereof  is  au- 
thorized to  fill  in  the  name  of  his  indorser  as 
payee,  and  the  same  is  done  in  substance  by  al- 
leging in  an  action  thereon  execution  and  de- 
livery of  the  note  to  the  indorser  as  payee. 
4.  Same— Liability  of  Indorser— Guaranty 

OF  Genuineness  of  Maker's  Signature. 
An  indorser  of  a  note  engages  that  the  sig- 
nature of  the  maker  is  genuine. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToL  7.  Bills  and  Notes,  »  667-673.] 


5.  Same. 

One  who  signs  a  note  as  maker  or  even  as 
a  surety  is  liable  to  a  bona  fide  holder,  though 
the  signature  of  another  who  appears  as  a  miUc- 
er  is  a  forgexy. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  7,  Bills  and  Notes,  §§  673,  952.] 

6.  Chattel  Mortgages— Exercise  of  Power 
OF  Sale— Place  of  Sale— Statutory  Pro- 
visions. 

Though  Civ.  Code  1902,  S  8004,  providing 
that,  where  mortgaged  personal  property  is  to 
be  sold,  the  mortgagee  shall  advertise  the  time 
and  place  of  sale  as  therein  prescribed  in  the 
county  in  which  the  personal  property  may  be 
found,  does  not  expressly  provide  the  place  of 
sale,  the  fair  implication  is  that  the  place  of 
sale  shall  be  in  the  county  in  which  that  sec- 
tion requires  advertisement  to  be  made. 

7.  Same— Waiveb. 

The  place  of  sale  under  a  chattel  mortgage 
renuired  by  the  fair  implication  of  Civ.  Code 
1902,  §  3004,  to  be  in  the  county  wherein  that 
section  requires  the  advertisement  to  be  made, 
like  the  requirement  as  to  the  manner  and  place 
of  advertising,  may  be  changed  or  waived  in 
writing. 
&  Same. 

A  chattel  mortgage  authorising  a  public  or 
private  sale  at  a  city  named  outside  the  county 
where  mortgagor  resided  and  the  property  was 
found,  and  another  chattel  mortgage  authoriz- 
ing a  sale,  at  will  or  pleasure,  by  private  or 
public  sale,  were  each  suflSciently  broad  to  au- 
thorize a  sale  outside  the  county  of  mortgagor's 
residence  and  where  the  property  was  found. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Laurens  County;  C.  G.  Dautzler,  Judge. 

Action  by  Joseph  J.  Fretwell,  as  survivor 
of  the  firm  of  Bleckley  &  Fretwell,  against 
Ellen  A.  Carter  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.  Reversed 
and  remanded  for  new.  trial. 

Simpson,  Cooper  &  Babb,  for  appellant.  F. 
P.  McQowan  and  Ferguson  &  Featherston, 
for  respondents. 

JONES,  J*  The  plaintiff,  as  sole  surviv- 
or of  Bleckley  ^  Fretwell,  brought  this  ac- 
tion to  recover  upon  two  promissory  notes, 
each  for  $100,  dated  February  3d,  and  pay- 
able, respectively,  November  15,  1897.  The 
complaint  alleged  the  execution  and  delivery 
of  the  notes  by  Ellen  A.  Carter  to  Z.  Carter, 
and  that  defendant  George  S.  McCravy,  J. 
H.  Wharton,  and  J.  T.  Crane,  before  the  de- 
livery of  said  notes,  and  for  the  accommoda- 
tion of  Ellen  A.  Carter,  Indorsed  said  notes 
by  writing  their  names  across  the  back  there- 
of, and  that  thereafter,  on  February  28,  1897, 
the  defendant  Z.  Carter  also  Indorsed  the 
same  to  Bleckley  &  Fretwell.  The  complaint 
also  alleged  due  presentation  for  payment, 
protest  for  nonpayment,  and  notice  thereof. 
J.  T.  Crane  made  no  answer.  Zlmri  Carter, 
J.  H.  Wharton,  and  George  McCravy  made 
answer  with  general  denial  and  alleging  pay- 
ment. Ellen  A.  Carter  answered,  making 
general  denial  and  alleging  that,  if  she  sign- 
ed the  notes  described,  it  was  for  the  accom- 
modation of  her  husband,  Zimri  Carter,  and 
was  without  consideration,  and,  further,  that, 
if  such  notes  were  given,  they  were  given  for 
the  debt  of  Zimri  Carter  for  which  plaintiff 
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held  a  chattel  mortgage  a»  collateral  security, 
and  the  plaintiff  either  foreclosed  or  shoiQd 
have  foreclosed  said  mortgage  and  applied 
the  proceeds  or  the  value  of  the  property. 
The  notes  introduced  in  eyidence  did  not 
contain  the  name  of  any  payee,  and  were  in 
the  form:  '^Promise  to  pay  •  •  •  or  or- 
der/' etc  The  plaintiff  offered  OTidence  tend- 
ing to  show  the  signature  of  Bllen  A.  Garter 
as  maker,  the  delivery  by  her  of  the  notes 
to  Zlmrl  Garter,  her  husband,  the  signatures 
of  defendants  George  S«  McGravy,  J.  H. 
Wharton,  J.  T.  Crane  on  the  back  of  the 
notes,  the  subsequent  iiossesslon  of  the  notes 
by  Zimri  Carter;  that  on  February  27,  1897, 
Zimri  Carter  assigned  and  indorsed  said 
notes  to  Bleckley  &  Fretwell  as  collateral  to 
secure  two  other  notes  by  Zimri  Garter  to 
them,  one  dated  February  5,  1896,  for  $294.- 
70,  and  the  other  dated  August  27,  1897,  for 
$70,  which  last-mentioned  notes  were  secur- 
ed by  mortgage  of  certain  mules,  wagon,  bug- 
gy, and  harness;  that  in  January,  1899,  the 
mortgagee  took  these  chattels  under  the  mort- 
gage from  the  possession  of  the  mortgagor  at 
his  residence  in  Laurens  county,  informing 
him  that  the  property  would  be  taken  to  An- 
derson and  there  sold  according  to  law,  and 
that  the  mortgagor  said  all  right;  that  the 
property  was  sold  at  public  auction  at  An- 
derson in  February,  1899,  after  posting  three 
advertisements  in  as  many  public  places  in 
the  city  of  Anderson  for  five  days  before  the 
sale;  that  the  wagon  and  harness  were  sold 
under  the  mortgage  securing  the  $70  note  to 
Mr.  Campbell  for  $21.50,  and  that  sum  was 
credited  on  said  $70  note,  which  had  been 
credited  with  $43.50  on  February  14,  1898; 
that  the  other  property  seized,  four  mules 
and  a  buggy  and  harness,  were  sold  and  bid 
in  by  the  mortgagee  for  $54.50,  and  the  pro- 
ceeds credited  on  the  note  and  mortgage  for 
$294.70;  that  the  property  bid  in  was  in  bad 
condition,  and  was  afterwards  sold  by  Bleck- 
ley &  Fretwell  at  private  sale  without  any 
profit  after  adding  expense  of  keep,  the  wit- 
ness not  being  able  to  state  the  prices  obtain- 
ed; that  no  other  payments  had  been  made 
than  the  credits  stated;  that  the  notes  In 
suit  were  duly  protested  for  nonpayment  and 
notice  thereof  mailed  the  indorser.  The  tes- 
timony in  behalf  of  defendants  tended  to 
show  that,  while  the  signature  resembled 
that  of  Ellen  A.  Garter,  she  did  not  Uilnk  she 
signed  the  note;  that  she  never  gave  a  note 
to  her  husband,  Zimri  Carter;  that  the  in- 
dorsers  McCravy  and  Wharton  signed  the 
notes  across  the  back  at  the  request  of  Zim- 
ri Carter,  supposing  they  were  indorsing  for 
the  accommodation  of  Ellen  A.  Carter,  and 
that  McCravy  was  to  get  a  mortgage  of  some 
personal  property  to  secure  the  indorsers; 
that  J.  T.  Crane  first  indorsed  the  notes,  then 
McCravy,  then  Wharton;  that  notes  were  de- 
livered by  Wharton  to  Zimri  Carter;  that 
the  value  of  the  property  sold  under  mort- 
gages was  considerably  in  excess  of  the  mort- 


gage debts;  that  the  mules  were  not  old,  and 
in  fair  conditi(m,  and  worth  an  average  of 
$100  each;  that  the  $294.70  note  and  mort- 
gage were  given  to  secure  the  purchase  price 
of  two  of  the  mules  and  the  buggy;  that  in 
the  latter  part  of  1897  McCravy,  after  receiv- 
ing notice  of  protest  on  notes  in  suit,  notified 
Bleckley  to  exhaust  the  collateral  before  go- 
ing on  the  indorsers,  and  that  Bleckley  said 
that  he  need  not  be  uneasy,  that  there  was 
enough  property  to  pay  the  debt;  Blecklejt^ 
however,  testified  that  he  did  not  remember 
having  had  such  conversation.  The  Jury  ren- 
dered a  verdict  in  favor  of  the  defendants. 

The  first  and  second  exceptions  complain 
of  Instructions  to  the  jury  that  it  was  in- 
cumbent upon  the  plaintiff  to  establish  that 
Ellen  A.  Carter  did  execute  and  deliver  the 
alleged  notes  before  there  could  be  any  re- 
covery. It  is  contended  that  this  instruction 
was  erroneous,  as  it  made  recovery  against 
any  of  the  defendants  depend  upon  whether 
Ellen  A.  Carter  had  signed  the  note.  We 
think  this  point  is  well  taken.  The  notes 
were  negotiable  instruments.  The  fact  tliat 
the  name  of  the  payee  was  left  blank  is  not 
fatal.  In  1  Dan.  on  Neg.  Inst  9  599,  it  Is 
stated:  "The  bill  or  note  must  point  out 
with  certainty  the  party  who  is  to  receive 
the  money;  tliat  is,  it  must  designate  a 
payee.  But  the  payee  need  not  be  named  in 
person;  it  being  sufiScient  if  some  one  be 
indicated.  Thus,  if  the  instrument  be  pay- 
able to  A,  or  bearer,  or  to  bearer,  or  to  the 
holder,  or  to  order,  it  is  intended  to  mean 
whoever  comes  in  lawful  possession,  and  the 
holder  may  sue  upon  it"  The  case  of  Dave- 
ga  V.  Moore,  8  McOord,  482,  holds  that  a  note 
payable  "to  order"  only,  without  mentioning 
the  name  of  any  payee,  is  considered  as  a 
note  payable  to  a  fictitious  person,  and  may 
be  sued  upon  by  any  bona  fide  holder.  It  ie 
not  disputed  that  Crane,  McGravy,  and 
Wharton  at  the  request  of  Zimri  Carter  sign- 
ed the  notes  by  writing  their  names  across 
the  backs  thereof,  and  after  signing,  handed 
them  back  to  Zimri  Carter.  Even  if  it  be 
conceded  that  Ellen  A.  Garter  did  not  sign 
the  notes,  the  other  defendants  signed  them 
and  put  it  in  the  power  of  Zimri  Carter  to 
do  as  he  did,  negotiate  them  to  Bleckley  & 
Fretwell.  There  was  nothing  to  show  that 
Bleckley  &  Fretwell  had  notice  of  any  In- 
firmity in  the  notes.  An  indorsee  who  takes 
a  promissory  note  before  maturity  and  with- 
out notice  of  its  infirmity  as  collateral  se- 
curity for  a  pre-existing  indebtedness  is  a 
bona  fide  holder  for  value.  Bank  v.  Cham- 
bers, 11  Rich.  Law,  657.  The  evidence  also 
shows  that  Bleckley  fit  Fretwell  extended  the 
time  of  the  payment  of  the  notes  held  by 
them  in  consideration  of  the  transfer  to  them 
of  these  collateral  notes.  When  Zimri  Gar- 
ter indorsed  the  notes  to  Bleckley  &  Fret- 
well, they  were  certainly  authorized  to  fill  in 
the  blanks  with  Ills  name.  Carson  v.  Hill 
&  Jones,  1  McMul.  76;  Aiken  v.  Gathcart» 
8  Rich.  Law,  133,  45  Am.  Dec.  764;  Bank  F. 
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Mahon,  75  S.  C.  255,  55  S.  El  529.  This  they 
have  elected  to  do,  and  have  done  In  sub- 
stance and  effect  by  alleging  execution  and 
delivery  of  the  notes  to  him  as  payee.  Un- 
der these  circumstances,  even  if  Ellen  A. 
Carter  did  not  sign  the  notes,  Zimri  Carter 
would  be  liable  because  of  his  negotiation 
and  Indorsement  to  plaintiff,  and  McCravy, 
Wharton,  and  Crane  would  be  liable  wheth- 
er they  be  regarded  as  Indorsers  or  makers. 
If  indorsers,  their  contract  engages  that  the 
signature  of  the  maker  Is  genuine.  Ford  v. 
Bank,  74  S.  C.  184,  54  S.  E.  204,  114  Am.  St. 
Rep.  986.  If  makers,  having  issued  the  note 
as  genuine,  even  though  as  sureties,  when  it 
contained  what  purported  to  be  the  signature 
of  Ellen  A.  Carter,  they  are  bound  to  a  bona 
fide  holder,  even  though  her  signature  be  a 
forgery.  2  Dan.  Neg.  Inst  S§  1314,  1354; 
Helms  V.  Wayne  Agricultural  Co.,  73  Ind. 
325,  38  Am.  Rep.  147;  Wheeler  v.  Traders' 
Deposit  Bank,  107  Ky.  653,  55  S.  W.  552,  49 
L.  R.  A.  315,  and  cases  cited  in  note ;  Meach- 
er  vs.  Fort,  3  Hill,  228,  30  Am.  Dec.  364; 
Witte  V.  Williams,  8  S.  C.  290,  28  Am.  Rep. 
294. 

The  court  Instructed  the  Jury  that  if  the 
sale  of  the  mortgaged  property  was  made 
outside  of  the  county  where  the  mortgagor 
resided  and  where  the  property  was  found, 
and  if  the  said  property  at  the  time  of  the 
sale  was  worth  as  much  as  the  debt,  the  ver- 
dicts should  be  for  the  defendants,  unless 
the  mortgagor  consented  to  the  sale  being  so 
made.  It  is  contended  that  this  was  er- 
roneous, as  the  provisions  of  the  statute  (sec- 
tion 3004,  Civ.  Code  1902)  were  waived  by 
the  terms  of  the  mortgages ;  the  $70  mortgage 
authorizing  a  sale  "at  public  or  private  sale 
for  cash,  with  or  without  advertisement,  at 
Anderson,  S.  C,"  and  the  larger  mortgage 
authorizing  sale  "at  will  or  pleasure,  by 
private  or  public  sale,  with  or  without  ad- 
vertisement ♦  ♦  ♦  In  case  of  advertise- 
ment for  sale  the  same  shall  be  done  by  post- 
ing for  five  days  in  three  or  more  public 
places."  While  section  3004  does  not  in  ex- 
press terms  provide  the  place  of  sale,  the 
fair  implication  is  that  the  place  of  sale 
should  be  in  the  county  in  which  the  statute 
requires  the  advertisement  to  be  made,  as  it 
would  largely  destroy  the  purpose  of  local 
advertising  if  the  sale  should  take  place  in 
a  wholly  different  county.  The  place  of  sale, 
like  the  requirement  of  the  statute  as  to  the 
manner  and  place  of  advertising,  may  be 
changed  or  waived  In  writing.  Darnall  & 
Susong  V.  Darlington,  28  S.  C.  256,  5  S.  E. 
620.  We  think  the  terms  of  the  mortgages 
are  sufficiently  broad  to  authorize  a  sale  of 
the  mortgaged  property  in  Anderson  coun- 
ty. One  of  the  mortgages  expressly  so  pro- 
vides, and  the  other  allows  the  mortgagee  to 
sell  "at  will  or  pleasure,  by  private  or  pub- 
lic sale,  with  or  without  advertisement"  It 
could  hardly  be  doubted  that  the  mortgagee 
was  authorized  to  make  private  sale  in  An- 
derson county  if  be  so  willed,  and  the  per- 
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mission  to  make  public  sale  is  as  broad. 
That  such  was  the  intention  of  the  parties 
is  rendered  all  the  more  natural  and  reason- 
able when  it  is  considered  that  the  plaintiff's 
place  of  business  was  in  Anderson  county, 
the  papers  were  executed  in  that  county,  and 
notes  were  made  payable  at  the  bank  of  An- 
derson. The  instruction  given  was  not  in 
conflict  with  the  foregoing. 

The  judgment  of  the  circuit  court  is  re- 
versed, and  the  case  remanded  for  a  new 
triaL 


(78  S.  C.  552) 
TATIiOR  V.   ATLANTIC   COAST   LINE   R, 
CO. 

(Supreme  Court  of  South  Carolina.    Dec  4, 
1907.) 

1.  Cabbibbs— Cabbiage  of  Passenqebs  —  Ih- 

JUBIE8— PbOTBCTION    OF   PaSSENOBBS    LEAV- 
ING Station  Pbemisbb. 

The  rule  that,  where  a  passenger  has  reach- 
ed bis  destination  and  alighted,  he  is  still  en- 
titled to  protection  as  a  passenger  until  he  has 
had  a  reasonable  time  to  leave  the  station  prem- 
ises, applies  strictly  to  injuries  resulting  from 
any  instrumentality  or  agency  under  the  car- 
rier's control. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig« 
vol.  9,  Carriers,  §§  12a4r-1244.] 

2.  Sake. 

A  carrier  is  not  liable  for  injuries  to  a  pas- 
senger from  the  conduct  of  third  persons  on  the 
station  premises,  unless  it  knew  of  the  existence 
of  thB  aangner  or  of  circumstances  from  which  the 
danger  might  have  been  reasonably  anticipated. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  §§  112^-1132,  1234-1236.] 

8,  Appeal  —  Review  —  Questions  of  Fact  — 

Amount  of  Damages. 

The  Supreme  Court  has  no  jurisdiction  to 
reverse  a  judgment  on  the  ground  that  it  is  ez» 
cessive. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  |§  8944-3947.] 

4.  Same— DiscBETioN  of  Loweb  Coubt— Con- 
tinuance. 

Motions  for  a  continuance  are  within  the 
discretion  of  the  trial  court  except  in  rare  oas- 
es, and  will  not  be  reviewed  on  appeal. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §  3837.] 

5.  Evidence  —  Weight  and  Suffioienot  — 
Scintilla  of  Evidence. 

A  scintilla  of  evidence  is  any  material  evi- 
dence that,  if  true,  will  tend  to  establish  the  is- 
sue in  the  mind  of  a  reasonable  juror. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence.  §§  2449-2455. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  6351.] 

6.  Cabbiebs— Cabbiage  of  Passengebs— Ac- 
tions FOB  INJUBIES— Sufficiency  of  Evi- 
dence. 

Evidence  in  an  action  by  a  passenger  who 
was  carried  by  her  station,  and  who  alleged  that 
on  her  return  and  while  leaving  the  cars  she 
was  surrounded  by  a  drunken  crowd,  who  push- 
.ed  against  lier  and  abused  her  with  menacing 
speeches,  using  profane  language,  held  not  to 
support  a  verdict  for  plaintiff. 

7.  Damages— Mental  Suffering. 

Recovery  cannot  be  had  for  mental  suffer- 
ing in  the  absence  of  bodily  injury,  except  un- 
der the  mental  anguish  statute,  with  reierenot 
to  telegraph  companies. 
Gary,  A.  J.,  dissenting. 
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Appeal  from  Common  Pleas  Circuit  Court 
of  Colleton  County;  Charles  6.  Dantzler, 
Judge. 

Action  by  Emily  Taylor  against  the  Atlan- 
tic Coast  Line  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed and  remanded  for  a  new  trial. 

W.  Huger  Fitzslmons,  for  appellant.  Grif- 
fin &  Padgett,  for  respondent. 

JONES,  J.  The  complaint  alleges  that 
plaintiff  at  Charleston,  S.  C,  on  the  night  of 
June  12,  1904,  boarded  defendant's  train  from 
Charleston  to  Savannah  as  a  passenger  for 
Green  Pond,  S.  C,  to  visit  a  sister  who  was 
ill  and  lived  a  few  miles  from  said  station; 
that  the  conductor  was  informed  of  her  anxi- 
ety to  reach  her  sister,  and  was  requested  to 
notify  her  of  arrival  of  the  train  at  Green 
Pond ;  that  no  notice  was  given  her  that  her 
station  was  reached,  and  that  no  call  of  the 
station  was  made;  that,  in  consequence,  she 
was  carried  by  her  station  to  Yemassee,  but 
was  there  transferred  to  defendant's  return 
train  and  carried  back  to  Green  Pond;  that 
her  brother-in-law  was  at  the  station  to  meet 
her  when  she  was  carried  by,  but,  upon  learn- 
ing that  she  had  not  gotten  off,  returned  to 
his  home,  three  miles  distant.  The  remainder 
of  the  complaint  is  as  follows:  "That  upon 
arriving  at  said  station  of  Green  Pond,  and 
while  leaving  the  cars  thereat,  this  plaintiff, 
in  the  presence  of  the  employes  of  the  defend- 
ant company  at  the  depot  of  said  station, 
was  surrounded  by  a  drunken  crowd  of  col- 
ored people,  who  violently  pushed  and  Jostled 
her  and  abused  her  with  menacing  speeches, 
using  profane,  violent,  and  obscene  language, 
and  that  one  of  the  employes  of  the  defendant 
company  ran  off,  telling  plaintiff  that  he  was 
going  for  his  pistol  in  order  that  he  might 
protect  this  plaintiff,  and  at  the  same  time 
leaving  her  alone  in  the  midst  of  a  great 
throng  of  negroes  and  never  returned,  and 
plaintiff  was  carried  to  a  house  a  distance  of 
at  least  200  yards  by  a  colored  woman,  where 
the  plaintiff  begged  to  be  cared  for  during  the 
night,  and  was  given  lodging.  That  as  a  re- 
sult of  the  wanton,  gross,  and  reckless  con- 
duct of  the  defendant,  Atlantic  Coast  Line 
Railroad  Company,  utterly  disregarding  the 
rights  of  the  plaintiff  in  wantonly  and  reck- 
lessly carrying  plaintiff  by  the  station  for 
which  her  ticket  called,  and  to  the  station  at 
which  she  requested  to  be  put  off,  without  so 
notifying  her  or  without  giving  any  of  the 
notices  usually  given  of  the  arrival  of  trains 
at  said  station  informing  passengers  of  their 
destination,  and  In  not  protecting  plaintiff 
from  the  indignities  placed  upon  her  after 
her  arrival  at  Green  Pond  depot,  from  Yemes- 
see,  or  by  not  taking  her  to  some  place  of 
safety  for  the  night,  thereby  causing  great 
mental  and  nervous  shock  and  anxiety,  to 
this  plaintiff's  injury  and  to  her  damage  $10,- 
000.  Wherefore  plaintiff  prays  Judgment  for 
the  sum  of  $10,000  damages  and  costs."  The 
Jury  within  a  few  minutes  after  leaving  their 


seats  rendered  a  verdict  for  $10,000.    A  mo- 
tion for  a  new  trial  was  made  and  refused. 

The  court,  after  instructing  the  Jury  that  It 
was  the  duty  of  the  railroad  company  to  ex- 
ercise the  highest  degree  of  care  to  protect  a 
passenger,  charged  that  a  passenger,  after 
having  reached  his  destination,  is  a  passenger 
until  he  has  had  a  reasonable  time  to  get 
away.  It  is  contended  that  this  instruction 
was  erroneous  in  view  of  the  fact  that  th6 
gravamen  of  the  complaint  was  for  failure  to 
protect  from  indignities  placed  upon  her  1^ 
third  persons  after  she  had  left  the  car  at  her 
destination,  and  that  it  should  have  been 
qualified  so  as  to  subject  the  carriers  to  the 
highest  degree  of  care  to  protect  a  passenger 
from  third  persons  on  the  station  premises 
when  the  carrier  had  reasonable  ground  1» 
apprehend  such  danger.  The  charge  was  not 
incorrect  as  a  general  proposition,  but  as  ap- 
plied to  the  particular  case  In  hand  it  was  in- 
correct and  misleading.  When  one  is  on  the 
carrier's  station  premises  with  a  bona  fide 
purpose  of  becoming  a  passenger,  within  a 
reasonable  time  before  the  departure  of  the 
train  to  be  boarded,  he  is  entitled  to  protec- 
tion as  a  passenger.  Johns  v.  Railway  Co.,  39 
S.  C.  162,  17  S.  E.  698,  20  L.  R.  A.  520,  89 
Am.  St.  Rep.  709 ;  Hammond  v.  Railway  Co^ 
15  S.  C.  10.  As  a  corollary  of  this  rule,  when 
a  passenger  has  reached  his  destination  and 
alighted  from  the  train,  he  is  still  entitled  to 
protection  as  a  passenger  until  he  has  had  a 
reasonable  time  to  leave  the  station  premises. 
4  Elliott  on  Ry.  §  1592;  Brunswick,  etc.,  Ry. 
Co.  V.  Moore,  101  Ga.  6»i,  28  S.  E.  1000;  Glenn 
V.  Lake  Erie,  etc.,  R.  R.  Co.,  165  Ind.  659, 
75  N.  E.  282,  2  L.  R.  A.  (N.  S.)  872,  112  Am. 
St  Rep.  255.  *  This  rule  applies  strictly  when 
injury  results  from  any  instrumentality  or 
agency  under  the  control  of  the  carrier.  But, 
when  the  injury  results  from  the  conduct  of 
a  fellow  passenger  in  the  course  of  transpor- 
tation, knowledge  of  the  existence  of  the  dan- 
ger or  of  circumstances  from  which  the  dan- 
ger may  have  been  reasonably  anticipated  is 
necessary  to  fix  a  liability  upon  the  carrier 
for  damages  sustained  in  consequence  of  fail- 
ure to  guard  against  It  Franklin  v.  Railway 
Co.,  74  S.  C.  340,  54  S.  E.  578 ;  Anderson  v. 
Railway  Co.,  77  S.  C.  436,  58  S.  E.  149.  If 
this  be  the  rule  as  applied  to  an  injury  from 
a  fellow  passenger  during  the  course  of  active 
transportation,  there  is  quite  as  great,  if  not 
greater,  reason  for  holding  such  to  be  the  law 
when  the  injury  is  alleged  to  have  resulted 
from  strangers  upon  the  station  premises. 

It  is  further  contended  that  there  should 
be  a  new  trial  (1)  because  the  complaint  was 
solely  for  vindictive  damages  and  there  was 
no  evidence  to  sustain  such  action;  (2)  be- 
cause the  verdict  is  so  manifestly  agiainst  the 
evidence  and  excessive  that  it  was  an  abuse 
of  discretion  to  refuse  a  new  trial ;  (3)  because 
defendant  was  prejudiced  in  the  trial  by  the 
absence  of  a  material  witness,  defendant's 
motion  for  continuance  for  that  cause  having 
been  refused.    As  this  court  has  no  Jurisdlc- 
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tioa  to  reveroe  a  Judgment  on  the  ground  that 
it  is  excessive,  and  as  motions  for  a  continu- 
ance are  within  the  discretion  of  the  trial 
court,  except  in  rare  cases,  we  will  not  fur- 
ther notice  the  second  and  third  grounds  of 
objection.  But,  after  a  painstai^ing  examina- 
tion of  the  testimony,  we  fail  to  find  even  a 
scintilla  of  evidence  to  support  such  a  verdict 
A  scintilla  of  evidence  is  any  material  evi- 
dence that,  if  true,  would  tend  to  establish 
the  issue  in  the  mind  of  a  reasonable  Juror. 
The  complaint  is  for  willful  misconduct,  and 
it  is  essential  that  there  be  evidence  of  wan- 
tonness or  willfulness  as  alleged.  Notwith- 
standing the  positive  statement  of  the  con- 
ductor that  he  called  the  Green  Pond  station 
twice,  on  thlA  inquiry,  we  must  accept  as  true 
the  statement  of  plaintiif  and  her  two  friends 
with  whom  she  was  conversing  as  the  train 
passed  Green  Pond  that  they  heard  no  such 
Gall  and  that  none  was  made.  According  to 
the  plaintiff's  testimony,  when  tlie  conductor 
was  Informed  tliat  she  had  been  carried  by 
her  station,  the  conductor  stated  that  he  had 
helped  "old  lady"  or  "a  crippled  lady"  off  at 
Green  Pond,  and  had  forgotten  her.  The  un- 
disputed evidence  showed  that  the  train  wbb 
the  Sunday  excursion  train  from  Charleston 
to  Savannah,  and  on  this  occasion  there  were 
eight  coaches,  three  for  white  passengers  and 
five  for  colored  passengers,  the  regular  con- 
ductor, CapL  Symmes,  being  in  direct  cliarge 
of  the  coaches  for  colored  passengers,  and 
Gapt  Seyle  as  assistant  conductor  being  in 
charge  of  the  coaches  for  white  passengers, 
in  one  of  which  plaintiff  rode.  The  coaches 
were  crowded  with  passengers.  The  train 
reached  Green  Pond  at  9:27  p.  m.,  made  the 
usual  stop,  taking  on  and  putting  off  passen- 
gers, among  those  getting  off  being  an  old 
lady,  Mrs.  Grant,  who  was  assisted  by  Con- 
ductor Seyle.  When  the  conductor  discovered 
that  plaintiff  had  been  carried  by  her  station, 
she  was  assured  that  she  would  be  returned 
to  Green  Pond  on  the  next  train.  At  Yemas- 
see,  14  miles  from  Green  Pond,  she  was  trans- 
ferred to  train  No.  22  from  Savannah  to 
Charleston,  and  returned  without  charge  to 
Green  Pond,  the  train  arriving  at  10:54  p.  m., 
a  delay  to  plaintiff  of  only  1  hour  and  27 
minutes.  The  evidence  of  plaintiff's  witness- 
es shows  that  plaintiff  was  treated  with  every 
reasonable  consideration  and  courtesy  by  the 
agents  of  defendant  while  she  was  on  board 
the  trains,  except  in  so  far  as  a  breach  of 
duty  might  be  inferred  from  a  failure  to  call 
the  Green  Pond  station  or  notify  plaintiff  of 
arrival  there;  but  the  only  inference  possible 
from  the  facts  as  stated  by  plaintiff  is  that 
this  failure  was  a  mere  Inadvertence  under 
the  stress  of  the  circumstances.  The  conse- 
quences of  this  failure  of  duty  were  not  seri- 
ous, a  mere  loss  of  a  short  time,  the  incon- 
venience of  extending  her  trip  to  Yemassee 
and  back,  and  the  anxiety  reasonably  involv- 
ed in  passing  her  station  under  the  circum- 
stances. Although  the  complaint  alleged  that 
plaintiff's  brother-in-law  was  at  the  station 


to  meet  her  on  arrival  of  train  from  Charles* 
ton  and  returned  home  because  she  did  not 
get  off,  there  was  no  evidence  whatever  on 
that  subject  After  leaving  the  train  at 
Green  Pond,  she  secured  the  services  of  a 
negro  woman,  who  was  in  the  employ  of  Mrs. 
Grant  who  kept  a  boarding  house,  and  was 
escorted  to  the  boarding  house,  where  she 
lodged  for  the  night  There  was  no  evidence 
that  she  would  have  reached  her  sister's  bed- 
side any  sooner  if  she  had  disembarked  at 
Green  Pond  on  arrival  of  train  from  Charles- 
ton, and  there  was  no  evidence  that  the  fail- 
ure to  leave  the  train  at  Green  Pond  in  the 
first  instance  deprived  her  of  any  protection 
she  would  otherwise  have  had.  The  verdict, 
therefore,  should  not  stand  because  of  any 
conduct  connected  with  the  failure  of  the 
conductor  to  call  the  Green  Pond  station. 
After  stating  that  the  conductor  introduced 
her  to  Mr.  Hughes  at  Yemassee,  and  told  her 
he  was  the  agent  at  Green  Pond,  that  he 
would  put  her  in  his  charge  and  send  her 
back  on  the  next  train,  that  is  plaintiff's  ver- 
sion of  what  took  place  when  she  left  the 
train  at  Green  Pond:  "A.  We  went  on  the 
platform  together,  and  there  was  an  abusive 
crowd  of  darkles  there,  and  they  were  using 
awful  language,  such  as  I  have  never  heard 
before,  and  I  hope  and  pray  I  never  will 
again,  and  he  Just  said  to  them,  'Boys  be 
quiet  there  is  a  lady  here.'  Q.  Miss  Taylor, 
what  happened  then,  if  anything,  on  the  plat- 
form? A.  He  stayed  there  a  short  time,  sir, 
and  begged  me  to  excuse  him,  and  said  he 
was  going  to  get  a  pistol  and  come  back  and 
protect  me,  and  he  left  Q.  "Where  did  he  go? 
A.  In  the  office.  That  is  where  I  think  he 
went  Q.  Did  you  ever  see  him  any  more 
that  night?  A.  I  did  not  Q.  Were .  you 
touched  in  any  way  by  those  negroes  tliat 
night?  A.  I  should  think  I  was.  After  he 
left  me,  I  was  completely  unnerved.  How- 
ever, I  did  try  to  make  my  way  around  the 
crowd,  and  the  result  was  I  would  only  catch 
against  the  negro  men,  first  one  and  then 
another;  and  that  is  exactly  what  I  under- 
went After  being  confident,  I  made  my  way 
through  the  crowd,  and  got  a  negro  woman 
to  carry  me  to  a  boarding  house.  Q.  Where? 
A.  To  Mrs.  Grant's."  There  is  nothing  in  this 
testimony  tending  to  show  the  allegations  of 
the  complaint  No  one  threatened,  abused, 
molested,  assaulted,  or  injured  her.  She 
merely  touched,  "caught  against"  some  of  the 
negro  men  as  she  made  her  way  through  the 
crowd  at  night  There  is  no  suggestion  that 
they  purposely  subjected  her  to  any  personail 
indignity.  The  crowd  of  excursionists  an^ 
their  friends  were  doubtless  noisy,  no  doubt 
some  of  them  were  more  or  less  Intoxicated* 
and  their  language  was  offensive  to  the  plain- 
tiff. The  agent  it  appears,  endeavored  to 
remedy  this,  enjoining  them  to  be  quiet  In 
the  presence  of  the  lady.  Mr.  Hughes'  ver- 
sion of  the  matter  was  not  given  to  the  jury 
as  the  defendant  was  unable  to  locate  him 
and  secure  his  attendance.    Kosa  Bailey,  a» 
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tfinploy^  of  Mrs.  GraBt,  the  boarding  house 
keeper,  testifled  that  Mr.  Hughes  brought 
plaintiff  to  her,  and  that  she  escorted  her  to 
the  boarding  house.  The  plaintiff,  however, 
testified  that  this  was  not  so,  that  she  se- 
cured the  services  of  Rosa  Bailey  herself. 
While  plaintifTs  version  impeaches  the  cour- 
age and  chivalry  of  Mr.  Hughes,  it  makes  no 
case  of  wanton  injury  inflicted  on  her  by  de- 
fendant. It  is  not  the  duty  of  a  common  car- 
rier to  provide  escorts  for  unattended  ladies 
until  they  leave  the  station  premises.  It  is 
the  duty  of  a  common  carrier  when  there  is 
reasonable  ground  to  apprehend  injury  to  a 
passenger  by  third  persons  to  use  the  highest 
degree  of  care  to  prevent  it  But,  where  no 
injury  has  been  sustained,  there  is  no  action- 
able breach  of  duty.  The  complaint  alleges 
merely  that  the  conduct  of  defendant  caused 
"great  mental  and  nervous  shock  and  anxie- 
ty" to  plaintiff.  There  is  no  allegation  of 
physical  or  bodily  injury.  The  law  in  this 
state  does  not  allow  recovery  of  damages  for 
mental  suffering  in  the  absence  of  bodily  in- 
jury, except  under  the  mental  anguish  stat- 
ute with  reference  to  telegraph  companies. 
Mack  T.  Railroad  Go.,  52  S.  G.  823,  29  S.  E. 
906,  40  L.  R.  A.  679,  68  Am.  St.  Rep.  913;  Lew- 
is V.  Telegraph  CJo.,  57  S.  C.  330,  35  S.  E.  566. 
The  judgment  of  the  circuit  court  is  revers* 
ed,  and  the  case  remanded  for  a  new  triaL 

GARY,  A.  J.,  dissents. 


(78  S.  C.  687) 

HARBBRT  v.  ATLANTA  &  C.  A.  L.  BY.  CO. 

(Supreme  Conrt  of  South  Garolina.    Dec.  4, 
1907.) 

1.  RXiLso ADS— Accidents  at  Gbossinos— Ad- 
mission OF  Evidence. 

In  an  action  for  death  at  a  railway  cross- 
ing, evidence  as  to  a  pathway  along  the  rail- 
way from  a  switch  to  the  crossing  in  question 
was  admissible,  as  explanatory  of  the  locality 
where  the  injury  was  sustained. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  41,  Railroads,  §  1129.] 

2.  ApPEAIr~HARML.E8S    EbBOB— ADMISSION    OF 

Testimony. 

Allowing  a  question  and  answer  as  to  what 
another  witness  had  stated  at  a  certain  time  on 
a  collateral  matter  is  not  prejudicial,  when  that 
witness  was  asked  as  to  the  same  statement,  and 
admitted  making  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3.  Appeal  and  Error,  §§  4161-4170.1 

8.  Witnesses  —  Contbadiction  —  Inconsist- 
ent Statements— Laying  Foundation. 
In  an  action  for  death  at  a  railway  crossing, 
it  was  not  error,  in  the  absence  of  a  proper 
foundation  for  contradicting  a  certain  witness, 
to  reject  testimony  of  one  alleged  to  have  been 
an  agent  of  plaintiff  to  acquire  information,  as 
to  whether  the  witness  had  not  stated,  in  the 
presence  of  plaintiff,  that  he  could  not  see  the 
crossing,  and  was  not  the  man  they  wanted, 
and  that  he  could  not  see  within  25  yards  of 
the  crossing,  since  the  presence  of  plaintiff  did 
not  dispense  with  the  necessity  of  such  founda- 
tion and  the  matter  did  not  appear  materiaL 

[Ed.  Note.— For  cases  in  point  see  Gent  Dig. 
voL  50,  Witnesses,  §§  123a-1235.] 


4.  Bailboads— Accidents  at  Gbobsings— In- 

BTBUCTlOiyS— IONOBING  ISSTTES. 

In  an  Action  for  death  at  a  railway  cross- 
ing, where  the  alleged  negligence  of  'defendant 
was  running  the  train  at  a  high  speed  and  fail- 
ure to  give  statutory  signals,  charging  that  the 
burden  of  proof  in  the  first  instance  was  on 
plaintiff  to  show  by  a  preponderance  of  the  evi- 
dence the  material  allegations  of  the  complaint 
not  admitted  by  defendjEint,  and  that  he  would 
then  be  entitled  to  a  verdict  unless  defendant 
proved  its  defense  of  contributory  negligence  by 
a  preponderance  of  the  evidence,  was  not  error, 
when  other  instructions  given  showed  ttiat  the 
law  as  to  the  defenses  not  mentioned  was  proper- 
ly submitted  to  the  jury,  and  there  were  instruc- 
tions that,  before  plaintiff  could  recover,  he 
must  establish  the  allegations  of  his  complaint 
by  a  preponderance  of  the  testimony,  and  that 
the  jury  must  be  satisfied  that  there  was  a  fail- 
ure of  the  railway  company  to  give  the  signals 
as  required  by  law  before  they  could  find  for 
plaintiff. 

5.  Same— GoNSTBucTiON. 

A  charge  that,  if  deceased  was  negligent 
yet  notwithstanding  that  £act  such  negligence 
was  not  the  proximate  cause  of  the  injury,  but 
the  proximate  cause  was  the  failure  of  defend- 
ant or  its  agents  or  servants  to  give  the  statn- 
tory  sisals,  or  if  the  defendant  railway  com- 
pany, Its  agents,  or  servants  were  negligent  in 
not  keeping  a  lookout  for  travelers  at  the  cross- 
.ing.  or  in  not  giving  warning  signals  of  danger, 
and  such  negligence  of  defendant  was  the  proxi- 
mate cause  of  the  injury  to  deceased,  then  plain- 
tiff would  be  entitled  to  recover,  was  not  a 
charge  that  defendant  was  liable  If  its  negli- 
gence was  the  proximate  cause  of  the  injury, 
even  if  deceased's  negligence  contributed  as  a 
proximate  cause  thereto. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  41,  Railroads,  §  1205.] 

6.  Same— Issues   Not  Raised— Instbugtions 
Responsive  to  Testimony. 

Even  it  the  pleadings  in  an  action  for 
death  at  a  railway  crossing  did  not  specifically 
raise  the  question  whether  defendant  kept  a 
proper  lookout  for  travelers  at  the  crossing,  or 
gave  due  warning  signals  of  danger,  a  charge 
requiring  such  care  by  the  defendant  was  not 
error,  where  it  was  responsive  to  the  testimony. 
TEd.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  41,  Railroads,  §  1195.] 

7.  Same— Last  Glrab  Ghanob. 

A  charge  that,  if  deceased  was  negligent 
yet  if  the  defendant  railway  company,  its  agents, 
or  servants,  after  the  negligence  of  deceased, 
could  have  discovered  and  avoided  inflicting  tiie 
injury  by  ordinary  care,  and  such  negligence  of 
the  company,  etc.,  was  the  proximate  cause  of 
deceased  8  injury,  or  If  after  the  discovery  of 
the  danger  defendant  etc.,  could  have  avoided 
inflicting  the  injury  by  ordinary  care,  if  such 
failure  was  the  proximate  cause  of  the  injury, 
and  the  negligence  of  the  deceased  was  not  a 
proximate  cause  of  the  injury,  then  plaintiff 
would  be  entitled  to  recover  notwithstanding  de- 
ceased's negligence,  was,  in  substance,  a  charge 
that  if  defendant's  negligence  was  the  proximate 
cause  of  the  injury,  and  deceased's  negligence 
was  not  the  proximate  cause,  plaintiff  could  re- 
cover, and  hence  the  charge  was  not  erroneous. 
[Ed.  Note.— For  cases  in  point  see  Gent  Dig. 
vol.  41,  Railroads,  §1214.] 

8.  Same— WiixEUL  ob  Wanton  Injtjby. 

av.  Code  1902.  §  2139,  providinjf  that  a 
railway  company  shall  be  liable  for  injuries  at 
a  crossing  contributed  to  by  failure  to  give  stat- 
utory signals,  unless  the  person  injured,  etc., 
was  guilty  of  gross  or  willful  negligence  or  vio- 
lation of  law  contributing  to  the  injury,  was 
not  intended  to  vary  the  rule  that  contributory 
negligence  is  no  defense  to  an  action  for  injuries 
caused  by  the  willful  act  or  omission  of  a  rail- 
way company,  since  the  section  has  no  refer- 
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ence  whatever  to  willful  miBCondact  by  the  rail- 
way company,  but  relates  to  misconduct  of  the 
party  injured  as  a  defense  to  negligence  of  the 
company  in  failing  to  give  required  signals. 

[Ed.  Note.— For  cases  in  point,  see  C6nt.  Dig. 
Tol.  41,  Railroads,  S  1089.1 

9.  Same— iNSTBUCTioNS. 

In  an  action  for  death  at  a  railway  cross- 
ing, it  is  not  error  to  instruct  as  to  the  duty 
of  the  employes  in  charge  of  railway  trains  to 
give  proper  signals  at  crossings,  and  to  use  ordi- 
nary care  on  approaching  crossings,  etc.,  even 
though  no  such  issue  was  particularly  raised 
by  the  pleadings,  where  the  instruction  is  a 
mere  statement  of  a  general  principle  that 
might  properly  be  charged  in  all  cases  arising 
under  the  statute  requiring  signals  at  highway 
crossings. 

.  [Ed.  Note.— For  cases  in  point,  see  Gent.  Dig, 
vol.  41,  Railroads,  f  1195.] 

la  Apfeai^— Review— Habklbss    Bbeob— Ir- 

STBUCnONS. 

In  an  action  for  death  at  a  railway  cross- 
ing, a  charge  that  if  any  locomotive  engineer  on 
a  railway  train  comes  to  a  public  highway  cross- 
ing and  fails  to  ring  the  bell  within  500  yards 
of  the  crossing,  etc.,  and  keep  it  ringing  until 
the  engine  passes  the  crossing  or  to  blow  the 
whistle,  etc.,  and  keep  it  blowing,  etc.,  the  law 
says  they  are  negligent,  was  not  prejudicial  er^ 
ror,  even  though  it  held  defendant  to  a  stricter 
and  different  rule  than  that  required  by  the 
statute,  where  defendant's  testimony  was  to  the 
effect  that  the  engineer  simply  blew  the  signal 
for  the  crossing,  and  then  commenced  to  ring 
the  bell  by  an  automatic  ringer,  and  that  the 
ringing  continued  until  the  train  had  proceeded 
beyond  the  crossing. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  3,  Appeal  and  Error,  §  4220.1 

11.  Railboadb  —  Accidents  at  Crossings  — 
FAUiUBB  TO  Give  Sionai.s— Contbibottobt 
Necligence. 

If  a  railway  company  fails  to  give  statutory 
signals  at  a  crossing,  it  is  liable  for  killing  a 
traveler  thereon,  unless  the  traveler,  in  addi- 
tion to  mere  want  of  ordinary  care,  was  guilty 
of  gross  or  willful  negligence,  or  an  unlawful 
act,  and  such  negligence  or  violation  of  law 
contributed  to  the  injury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  §  1072.] 

12.  Trial  —  Instructions  —  Failure  to 
Charge— Absence  of  Request. 

That  proposition  is  distinct  from  the  propo- 
sition that  the  law  presumes  that  failure  to 
give  statutory  signals  is  the  cause  of  an  injury 
only  where  it  does  not  appear  that  the  injury 
was  caused  in  some  other  manner,  and.  where 
the  former  proposition  was  charged,  failure  to 
<;^arge  the  latter  was  not  error  in  the  absence  of 
a  request. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §  628.] 

13.  Appeal  —  Presentation  op  Question  in 
I^wER  Court  —  Instructions  —  Punitive 
Damages. 

Where  a  complaint  alleged  willful  conduct 
by  defendant  railway  company  causing  a  death 
at  a  crossing,  and  defendant  did  not  demur 
thereto,  even  though  the  amendment  of  1901 
authorizing  punitive  damages  in  such  a  case  had 
not  gone  into  effect  at  the  time  of  the  accident, 
a  charge  authorizing  punitive  damages  in  case 
the  injury  was  inflicted  willfully  or  recklessly 
by  the  defendant  was  not  reversible  error,  since 
it  was  responsive  to  the  allegation  of  the  com- 
plaint and  correct  as  a  general  proposition,  and 
there  was  no  opportunity  to  rule  on  the  question 
in  the  trial  court. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
▼ol.  2,  Appeal  and  Error,  §  1018.] 


14.  Same. 

If  there  are  reasons  why  a  correct  propo- 
sition of  law  is  not  applicable  to  the  case  as  an 
instruction,  they  should  be  brought  to  the  at- 
tention of  the  presiding  judge,  in  order  that  he 
may  rale  thereon,  and,  in  the  absence  of  a  re-' 
quest  or  opportunity  to  rule  on  a  question  in  the 
trial  court,  the  Supreme  Court  will  not  consider 
it  on  appeal. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
VOL  2,  Appeal  and  Error,  S  1018.1 

Appeal  from  Common  Pleas  Circuit  Court 
of  Oconee  County ;  R.  C.  Watts,  Judge. 

Action  by  James  John  Harbert,  adminis- 
trator, etc.,  against  the  Atlanta  &  Charlotte 
Air  Line  Railway  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

See  53  S.  B.  lOOL 

The  exceptions  were  as  foUows: 

"(1)  Excepts  because  the  presiding  judge 
erred  in  allowing  the  plaintiff's  attorney, 
over  the  defendant's  objection,  to  ask  thte 
witness  Fletcher  Rice  the  following  question: 
'I  want  to  repeat  the  question  I  asked  one 
of  the  witnesses  before,  as  to  the  pathway 
along  by  the  side  of  the  railroad  to  the  north 
switch  from  Ft.  Madison.  Your  honor  can 
see  it  has  now  come  in  that  there  was  a 
pathway,  or  traveled  place,  down  the  rail- 
road, Mr.  Carey  has  put  it  in  issue,  and  we 
are  not  obliged  to  reply  to  it'— whereas,  he 
should  have  ruled  said  testimony  incompe- 
tent, for  the  reasons:  (1)  The  complainant 
alleged  that  the  deceased  was  killed  while 
traveling  along  the  public  highway  at  a 
crossing,  and  his  right  to  travel  along  a  path- 
way by  the  side  of  the  railroad  was  not  an 
issue  in  the  case.  (2)  The  defendant  had 
not  brought  out  any  testimony  as  to  any  path 
by  the  side  of  the  railroad. 

"(2)  Excepts  because  the  presiding  judge 
erred  in  allowing  the  plaintiff's  attorneys, 
over  the  defendant's  objection,  to  ask  the 
witness  Fletcher  Rice  the  question:  *Since 
you  have  been  there,  there  has  been  a  path- 
way running  down  by  the  side  of  the  railroad, 
all  along  down  by  the  north  switch  and  over 
to  the  Jon^s  Crossing,  which  was  walked  by 
people  walking  over  that  section  of  the  coun- 
try?' and  in  allowing  the  witness  to  answer 
said  question,  whereas,  he  should  have  ruled 
said  testimony  incompetent  for  the  reasons: 
(1)  (Same  as  1  above.)  (2)  It  was  not  In 
reply  to  any  of  the  defendant's  testimony. 

"(3)  Excepts  because  the  presiding  judge 
erred  in  allowing  the  plaintiff's  attorney, 
over  the  defendant's  objection,  to  ask  the 
witness  Keels  Perry  the  question,  *Do  you 
know  of  a  little  pathway  being  there  on  the 
side  of  the  railroad?'  and  in  allowing  the 
witness  to  answer  said  question,  whereas,  he 
should  have  ruled  said  testimony  Incompe- 
tent for  the  reasons  (1  and  2  above). 

"(4)  Excepts  because  the  presiding  judge 
erred  in  allowing  the  plaintlfTs  attorney, 
over  the  defendant's  objection,  to  ask  the 
witness  John  Harbert  the  question,  *Did  Mr. 
Rice  say  on  that  occasion  that  he  walked 
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directly  from  the  north  switch  to  Mr. 
Frick's  house,  and  Just  as  he  went  Into  the 
house  38  went  by?*  and  in  allowing  the  wit- 
ness to  answer  said  question,  whereas,  he 
should  have  ruled  said  testimony  incompe- 
tent for  the  reasons:  (1)  There  was  no 
foundation  laid  for  contradicting  the  witness 
Rice  by  advising  him  as  to  the  time,  place 
and  person  to  whom  such  statement  was 
made.  (2)  The  witness  Rice  when  on  the 
stand  was  asked  no  such  question. 

"(5)  Excepts  because  the  presiding  judge 
erred  in  not  allowing  the  witness  W.  T.  Tan- 
nery to  answer  the  questions  put  to  him  by 
the  defendant's  attorney,  'Didn't  he  say  [al- 
luding to  Mr.  Jones],  "I  can*t  see  the  crossing 
and  I  am  not  the  man  you  want?"  How  did 
he  say  it?*  whereas,  he  should  have  ruled  the 
testimony  competent  for  the  reasons:  (1) 
It  was  a  statement  made  in  the  presence  of 
the  plaintiff.  (2)  He  was  there  for  the  plain- 
tiff and  with  the  plaintiff  and  as  his  agent 
to  acquire  information. 

''(6)  Excepts  because  the  presiding  judge 
erred  in  not  allowing  the  witness  W.  T.  Tan- 
nery to  answer  the  question  put  to  him  by 
the  defendant,  'While  you  all  were  talking 
about  that  same  thing,  didn't  Mr.  Jones  say, 
'*You  can't  see  in  25  yards  of  the  crossing?" ' 
whereas,  he  should  liave  ruled  the  testimony 
competent  for  the  reasons  (1  and  2  above). 

**(7)  Because  his  honor  erred  in  charging 
the  jury  the  plaintiff's  second  request  to 
charge,  in  the  following  words:  'The  bur- 
den of  proof  is,  in  the  first  instance,  upon  the 
plaintiff  to  show  by  the  preponderance  of  the 
evidence  the  truth  of  the  material  allega- 
tions of  the  complaint,  not  admitted  by  the 
defendant,  and,  when  the  plaintiff  has  done 
this,  he  would  be  entitled  to  a  verdict  against 
the  defendant,  unless  the  defendant  proves  to 
your  satisfaction,  by  a  preponderance  of  the 
evidence,  its  defense  of  contributory  negli- 
gence on  the  part  of  the  deceased' — thereby 
instructing  the  Jury  tliat  the  plaintiff  could 
recover  without  proving  that  the  failure  to 
give  the  signals  contributed  to  the  injury, 
and  thereby  limiting  the  defendant  to  the 
defense  of  contributory  negligence,  and  ex- 
cluding its  other  defenses  that  the  injury 
was  caused  by  the  negligence  of  the  deceased, 
and  that  he  was  guilty  of  gross  negligence 
which  contributed  to  the  injury  as  a  proxi- 
mate cause. 

"(8)  Because  his  honor  erred  in  charging 
the  plaintiff's  sixth  request  in  the  following 
words:  'If  you  should  find  that  the  de- 
ceased was  negligent,  yet  if,  notwithstanding 
such  negligence  on  the  part  of  the  deceased, 
such  negligence  was  not  proximate  cause  of 
the  injury  to  the  deceased,  but  the  prox- 
imate cause  of  the  injury  was  the  failure  on 
the  part  of  the  defendant  railway  company 
or  its  agents  or  servants  to  give  the  statu- 
tory signals,  or  if  you  should  find  that  the 
defendant  railway  company,  its  agents,  or 
servants  were  negligent  in  not  keeping  a 
lookout  for  travelers  at  the  crossing,  or  was 


negligent  in  not  giving  warning  signals  of 
danger,  and  such  negligence  on  the  part  of 
the  defendant  railway  company  was  the 
proximate  cause  of  the  injury  to  the  de- 
ceased, then  the  plaintiff  would  be  entitled  to 
recover* — the  error  being  (a)  that  he  there- 
by gave  the  Jury  the  law  upon  contributory 
negligence  incorrectly,  charging  in  effect 
that  the  defendant  was  liable  if  its  negli- 
gence was  the  proximate  cause  of  the  injury, 
even  if  the  deceased's  negligence  contributed 
as  a  proximate  cause  thereto;  (b)  that  he 
thereby  charged  that  the  plaintiff  was  en- 
titled to  recover  if  the  defendant  was  negli- 
gent in  not  keeping  a  lookout  for  travelers 
at -the  crossing,  and  such  negligence  was  the 
proximate  cause  of  the  injury,  when  no  such 
issue  was  in  the  case  under  the  pleadings; 
(c)  that  he  thereby  charged  that  the  plaintiff 
was  entitled  to  recover  if  the  defendant  was 
negligent  in  not  giving  warning  signals  of 
danger  and  such  negligence  was  the  prox- 
imate cause  of  the  injury ;  no  such  issue  be- 
ing raised  by  the  pleadings. 

"(9)  Because  his  honor  erred  in  charging 
the  ninth  request  of  the  plaintiff  in  the  fol- 
lowing words:  'If  the  deceased  was  negli- 
gent, yet  if  the  defendant  railway  company, 
its  agents,  or  servants,  after  such  negligence 
of  the  deceased,  by  the  exercise  of  ordinary 
care,  could  have  discovered  and  avoided  in- 
flicting the  injury  upon  the  deceased,  and 
such  negligence  on  the  part  of  the  defendant 
railway  company,  its  agents  or  servants  was 
the  proximate  cause  of  the  injury  to  the 
deceased,  or  if,  after  the  discovery  of  the 
danger  of  deceased,  the  defendant  railway 
company,  its  agents,  or  servants  could  have 
avoided  inflicting  the  injury  upon  the  de- 
ceased by  the  exercise  of  ordinary  care,  if 
the  failure  to  exercise  such  ordinary  care  on 
the  part  of  the  defendant  railway  company, 
its  agents,  and  servants  was  the  proximate 
cause  of  the  injury  to  the  deceased,  and  the 
negligence  of  the  deceased,  was  not  a  prox- 
imate cause  of  the  injury,  then  the  plaintiff 
would  be  entitled  to  recover  notwithstanding 
the  negligence  of  the  deceased' — the  errors 
being  (a)  that  he  thereby  charged  the  jury 
that  the  plaintiff  could  recover  notwithstand- 
ing the  negligence  of  the  deceased,  if  after 
such  negligence  the  defendant  by  the  exer- 
cise of  ordinary  care  could  have  discovered 
and  avoided  inflicting  the  injury,  and  such 
negligence  was  the  proximate  cause  of  the 
injury;  (b)  that  he  thereby  charged  the  jury 
that  the  plaintiff  would  be  entitled  to  recov- 
er notwithstanding  the  negligence  of  the  de- 
ceased if  after  the  discovery  of  the  danger  of 
the  deceased  the  defendant  by  the  exercise 
of  ordinary  care  could  have  avoided  Inflict- 
ing the  injury  and  such  failure  to  exercise 
ordinary  care  was  the  proximate  cause  of  the 
injury;  (c)  that,  instead  of  charging  this 
request,  he  should  have  charged  that,  if  the 
deceased  was  negligent  and  negligence  con- 
tributed as  a  proximate  cause  to  the  injury, 
the  plaintiff  could  not  recover  unless  the  in- 
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Jury   was   wantonly   or   willfully    inflicted. 

"(10)  Because  his  honor  erred  in  charging 
the  jury  the  plalntifTs  tenth  request  to 
charge,  in  the  following  words:  *If  the  in- 
jury to  the  deceased  was  caused  by  a  will- 
ful act  or  willful  omission  of  the  defendant 
railway  company,  or  its  agents  or  servants, 
or  by  a  conscious  failure  on  the  part  of  the 
defendant,  its  agents,  or  servants,  to  perform 
the  duties  required  of  it  by  law,  then  the 
defendant  railway  company  would  be  liable 
whether  the  deceased  was  negligent  or  not 
Jn  such  a  case  the  contributory  negligence 
of  the  deceased  would  not  be  a  defense' — 
the  error  being  (a)  that  he  thereby  conflned 
the  defendant  to  its  defense  of  contributory 
negligence  and  deprived  it  of  its  other  de- 
fenses; (b)  that  he  thereby  deprived  the  de- 
fendant of  its  defense  that  the  injury  was 
not  the  result  of  its  carelessness,  but  the  re- 
sult of  the  carelessness  of  the  deceased;  (c) 
that  he  thereby  deprived  the  defendant  of  its 
defense  that  the  deceased  was  guilty  of  gross 
negligence,  and  that  such  gross  negligence 
contributed  as  a  proximate  cause  to  the  in- 
jury; (d)  that  he  thereby  deprived  the  de- 
fendant of  the  defense  that  the  deceased  was 
acting  in  violation  of  law,  which  contributed 
as  a  proximate  cause  to  the  injury ;  (e)  that 
he  thereby  deprived  the  defendant  of  the  de- 
fense that  the  failure  to  give  the  signals  was 
not  the  cause  of  the  injury,  but  other  causes. 

"(11)  Because  his  honor  erred  in  charging 
the  jury  the  plaintiff's  fourteenth  request,  in 
the  following  words :  'It  Is  the  duty  of  the 
employes  in  charge  of  railway  trains  to  give 
the  proper  signals  as  required  by  statute, 
and  to  use  ordinary  care  on  approaching  the 
crossing  of  the  railroad  and  a  public  high- 
way so  as  to  prevent  injury  to  those  traveling 
on  the  highway* — the  error  being  (a)  that  he 
thereby  charged  the  jury  that  ft  was  the 
duty  of  the  defendant  to  use  ordinary  care 
on  approaching  the  crossing,  which  let  into 
the  case  acts  of  negligence  not  alleged  in  the 
complaint  or  made  issues  in  the  case :  (b)  that 
his  honor  should  have  excluded  this  issue 
from  the  jury,  having  held  that  the  plain- 
tiff's cause  of  action  alleged  in  the  com- 
plaint was  under  the  crossing  statute  of  this 
state,  and  that  he  could  recover  upon  no 
other  theory;  (c)  that  under  this  charge  the 
jury  were  at  liberty  to  consider  any  negli- 
gence; (d)  that  said  charge  was  inconsistent 
and  outside  of  the  issues  raised  by  the  plead- 
ings; (e)  that  his  honor,  having  held  that  the 
only  negligence  alleged  in  the  complaint  was 
the  defendant's  failure  to  give  the  statutory 
signals,  should  have  refused  as  inapplicable 
to  the  case  all  requests  not  bearing  upon  that 
issue. 

"(12)  Because  his  honor  erred  in  charging 
the  jury  as  follows :  'I  charge  you  as  a  matter 
of  law  that,  if  any  locomotive  engineer  upon  a 
railroad  track  comes  to  a  public  highway, 
where  the  public  highway  crosses  the  railroad, 
and  if  they  fail,  within  500  yards  of  the  cross- 
ing, to  ring  the  bell,  and  to  keep  ringing  the  bell 


until  the  engine  gets  ov«r  such  highway,  or  to 
blow  the  whistle  for  five  hundred  yards  before 
they  reach  the  place  where  the  highway  cnoss- 
es  the  raihroad,  and  to  keep  blowing  it  until 
the  engine  crosses  the  public  highway,  and  if 
they  fail  to  do  that,  the  law  says  that  they 
are  guilty  of  negligence' — ^thereby  charging 
that  the  defendant  was  guilty  of  negligence 
if  it  failed  to  ring  the  bell  within  500  yards  of 
the  crossing,  and  to  keep  ringing  the  bell  un- 
til the  engine  passed  over  the  highway,  or 
if  the  defendant  within  said  distance  failed 
to  blow  the  whistle,  and  to  keep  blowing  it 
until  the  engine  crosses,  whereas,  the  statute 
requires  the  whistle  to  be  blown  or  the  bell 
to  be  rung  within  said  distances,  its  terms 
being  in  the  alternative,  and  the  words  of  the 
charge  held  the  defendant  to  a  stricter  and 
different  rule  than  that  fixed  by  the  statute. 

"(13)  Because  his  honor  erred  in  charging 
the  jury  that  if  they  conclude  that  the  de- 
fendant failed  to  give  the  signals  required 
by  the  statute,  as  a  matter  of  law  the  plain- 
tiff would  be  entitled  to  recover  such  damages 
as  they  concluded  he  had  sustained,  unless 
they  concluded  from  the  testimony  in  the 
case  that,  in  addition  to  a  mere  want  of  ordi- 
nary care,  the  deceased  was  guilty  of  gross 
or  willful  negligence  or  an  unlawful  act,  and 
such  gross  or  willful  negligence  or  violation 
of  law  contributed  to  the  injury,  whereas,  he 
should  have  charged  the  jury  that  the  law 
presumed  that  the  failure  to  give  the  signals 
was  the  cause  of  the  injury  only  where  it  did 
not  appear  that  the  injury  was  caused  in 
some  other  manner,  and  thereby  charged  that 
the  defendant  was  liable  even  if  the  failure 
to  give  the  signals  did  not  contribute  to  the 
injury. 

"(14)  Because  his  honor  erred  in  charging 
the  jury  as  requested  by  the  plaintiff  in  his 
twelfth  request,  as  follows :  *But  if  you  con- 
clude that  the  plaintiff  is  entitled  to  recover 
damages  of  the  defendant  railway  company, 
and  that  the  injury  to  the  deceased  was  in- 
flicted willfully  or  recklessly  by  the  defend- 
ant railway  company,  its  agents,  or  servants, 
so  as  to  cause  the  death  of  deceased,  then  in 
addition  to  the  actual  damages  sustained  by 
the  parties  in  whose  behalf  this  action  is 
brought — in  addition  to  such  damages  as  will 
compensate  them  for  the  injury  they  have  re- 
ceived by  reason  of  the  death  of  the  deceased 
— ^you  may  go  further  and  assess  such  addi- 
tional amount,  as  punitive  damages  (as  you 
think  proportioned  to  the  injury),  as  a  vindi- 
cation of  a  private  right  which  has  been  in- 
vaded willfully  or  recklessly,  and  operate  as 
a  deterring  punishment  to  a  wrongdoer  and 
as  a  warning  to  others' — the  error  consisting 
in  charging  the  jury  that  the  plaintiff  could 
recover  in  this  action  punitive  damages, 
whereas,  he  should  have  instructed  the  jury 
that  they  could  not  award  punitive  damages 
in  this  case  as  under  the  law  as  it  stood  at 
the  time  of  the  injury,  the  24th  day  of  Feb- 
ruary, 1901,  no  such  damages  could  be  recov- 
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ered,  and  this  action  was  governed  by  the  law 
as  It  then  stood. 

"(15)  Because  his  honor  erred  in  charging 
the  jury  that  they  could  award  the  plaintiff 
vindictive,  exemplary,  or  punitive  damages  if 
they  concluded  that  the  injury  to  the  deceas- 
ed was  inflicted  willfully  or  recklessly  by  the 
defendant  In  addition  to  actual  damages,  if 
they  concluded  that  the  defendant  was  liable^ 
whereas,  he  should  have  Instructed  the  jury 
that  under  the  statute  law  of  this  state  prior  to 
the  amendment  of  1901  punitive  damages 
could  not  be  recovered  in  actions  of  this  char- 
acter, and,  as  the  amendment  of  1901  did  not 
go  into  effect  till  20  days  from  the  19th  day 
of  February,  .1901,  the  date  of  its  approval 
by  the  executive,  this  case  was  governed  by 
the  statute  as  it  existed  prior  to  the  amend- 
ment, and  punitive  damages  could  not  be 
awarded." 

J.  P.  Carey,  for  appellant  Stribllng  & 
Hemdon,  for  respondent 

POPE,  C.  J.  This  is  an  action  for  dam- 
ages, alleged  to  have  been  sustained  in  con- 
sequence of  the  negligent  and  willful  conduct 
of  the  defendant,  which  resulted  in  the  kill- 
ing of  the  plaintiff's  intestate,  while  travel- 
ing the  public  highway  at  a  crossing.  The 
complaint  alleges  that  the  train  of  cars  was 
being  run  at  a  high  and  rapid  rate  of  speed, 
and  that  there  was  a  failure  to  give  the  stat- 
utory signals.  After  denying  the  allegations 
of  negligence  and  willful  misconduct,  the  de- 
fendant alleged  that  If  the  plaintiff's  in- 
testate was  killed,  his  death  was  caused  by 
his  own  negligence.  The  answer  also  con- 
tained the  following:  "As  a  further  defense 
and  for  the  purposes  of  this  defense  only,  the 
defendant  alleges  that  the  deceased  was 
guilty  of  negligence  which  contributed  as  a 
proximate  cause  to  his  death,  along  with  the 
alleged  negligence  of  the  defendant  if  any, 
in  the  matters  complained  of  in  the  com- 
plaint in  the  following  particulars:  That  the 
said  James  A.  Harbert  was  at  the  time  he 
was  killed  walking  upon  the  railroad  track, 
where  he  had  no  legal  right  to  be,  in  an  in- 
toxicated condition,  and  failed  to  exercise 
ordinary  care  in  looking  out  for  the  approach 
of  the  train  which  is  alleged  to  have  struck 
him;  that  he  was  guilty  of  gross  negligence 
in  going  upon  the  railroad  track,  in  an  in- 
toxicated condition,  and  in  not  stopping, 
listening,  and  looking  for  an  approaching 
train,  and  said  contributory  negligence  is 
hereby  pleaded  as  a  bar  to  this  action."  The 
jury  rendered  a  verdict  in  favor  of  the  plain- 
tiff for  $10,000.  A  previous  verdict  for 
$8,000  was  set  aside  on  the  ground  that  the 
train  which  killed  the  deceased  was  not  ope- 
rated by  the  defendant,  but  by  the  Southern 
Hallway  Company;  his  honor,  the  presiding 
judge,  basing  his  order  upon  the  case  of 
Pennington  v.  Hallway,  35  S,  C.  439,  14  S. 
E.  852. 

The  exceptions  will  be  set  out  in  the  report 


of  the  case  and  considered  in  their  r^^nlar 
order. 

First  second,  and  third  exceptions:  The 
testimony  mentioned  in  these  exceptions  was 
merely  explanatory  of  the  locality  where 
the  injury  was  sustained,  and  the  exertions 
are  therefore  overruled. 

Fourth  exception:  When  Bice  was  on  the 
stand,  the  following  took  place:  *'Q.  Didn't 
you  on  that  same  occasion  say,  in  the  pres- 
ence of  Mr.  John  Harbert  and  myself,  that 
you  went  straight  on  from  the  north  switch 
to  Mr.  Frick's,  and  that  you  met  no  one,  an* 
just  as  you  went  in  his  house,  38  came  along, 
or  words  to  that  effect?  A.  I  guess  I  did. 
Q.  Didn't  you  say  that?  A.  Yes,  sir;  I  guess 
I  did."  It  will  thus  be  seen  that  Bice  was 
asked  if  he  did  not  make  substantially  the 
same  statement  as  that  mentioned  in  the 
exception,  and  that  he  admitted  such  fact 
There  was  therefore  no  error  prejudicial  to 
the  appellant  State  v.  Sullivan,  43  S.  G. 
205,  21  S.  E.  4. 

Fifth  aiid  sixth  exceptions:  There  are  two 
reasons  why  these  exceptions  cannot  be  sus- 
tained. In  the  first  place,  the  fact  that  the 
statement  may  have  been  made  in  the  pres- 
ence of  the  plaintiff  did  not  dispense  with  the 
necessity  of  laying  the  foundation  for  con- 
tradicting the  witness;  and,  in  the  second 
place,  the  appellant  has  failed  to  satisfy  this 
court    that    the    testimony    was    material. 

Seventh  exception:  The  charge  set  out  in  the 
request  must  be  considered  in  connection 
with  the  other  portions  tl  ereof,  which  show 
that  the  law  as  to  the  defenses  not  mentioned 
in  the  request  was  properly  submitted  to 
the  jury;  and,  further,  that  his  honor,  the 
presiding  judge,  charged  that  ''the  plaintiff 
before  he  can  recover  must  establish  the  al- 
legations of  his  complaint  by  the  preponder- 
ance of  the  testimony;  and  you  must  be  satis- 
fled  that  there  was  a  failure  on  the  part  of 
the  railroad  company  to  give  the  signals  as 
required  by  law  before  you  can  find  for  the 
plaintiff." 

Eighth  exception:  We  fail  to  find  where 
the  circuit  judge  charged  the  jury  that  the 
plaintiff  could  recover  If  the  negligence  of  the 
deceased  contributed  to  the  injury  as  a  proxi- 
mate cause.  Conceding  that  the  pleadings 
did  not  specifically  raise  the  question  wheth- 
er the  defendant  kept  a  proper  lookout  for 
travelers  at  the  crossing,  or  gave  due  warn- 
ing signals  of  danger,  nevertheless  the  charge 
was  responsive  to  the  testimony. 

Ninth  exception:  The  charge  was  in  sub- 
stance that  if  the  negligence  of  the  defend- 
ant was  the  proximate  cause  of  the  injury* 
and  the  negligence  of  the  deceased  was  not 
the  proximate  cause,  then  the  plaintiff  would 
be  entitled  to  recover;  and  in  this  we  see 
no  error. 

Tenth  exception:  The  defense  of  contribu- 
tory negligence  upon  which  the  appellant 
relied  is  based  upon  the  provisions  of  sectloa 
2139  of  the  Code  of  Laws  (Civ.  Code  1902), 
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which  is  as  follows:  "If  a  person  is  tojnred 
in  bis  person  or  property  by  collision  with 
the  engines  or  cars  of  a  railroad  corporation 
at  a  crossing,  and  it  appears  that  the  cor- 
poration neglected  to  give  the  signals  requir- 
ed by  this  chapter,  and  that  such  neglect 
contributed  to  the  injury,  the  corporation 
shall  be  liable  for  all  damages  caused  by  the 
collision,  or  to  a  fine  recoverable  by  tndlet- 
ment,  as  provided  in  the  preceding  section, 
unless  it  is  shown  that,  in  addition  to  a  mere 
want  of  ordinary  care,  the  person  injured, 
or  the  person  having  charge  of  his  person 
or  property,  was,  at  the  time  of  the  collision, 
guilty  of  gross  or  willful  negligence,  or  was 
acting  in  violation  of  the  law;  and  that  such 
gross  or  willful  negligence  or  unlawful  act 
contributed  to  the  injury."  The  law  charg- 
ed in  the  request  was  undoubtedly  correct 
as  a  general  proposition.  La  Fitte  v.  Rail- 
way, 7a  S.  O.  -467,  5a  S.  B.  755.  And  we 
are  unable  to  discover  in  section  2139,  supra, 
any  language  indicating  an  intention  to 
change  the  rule.  That  section  makes  no 
reference  whatever  to  willful  misconduct  on 
the  part  of  the  railroad  company,  but  pro- 
vides that  it  shall  be  liable  if  it  neglects  to 
give  the  required  signals,  unless  it  is  shown 
that  the  party  injured  was  guilty  of  the 
conduct  therein  mentioned.  The  exception 
must  therefore  be  overruled. 

Eleventh  exception:  It  will  be  observed 
that  the  appellant  does  not  contend  that 
the  proposition  of  law  mentioned  in  the  ex- 
ceptlen  was  erroneous,  except  so  far  as  it 
was  inapplicable  to  the  case  under  the  plead- 
ings. It  has  not,  however,  been  made  to  ap- 
pear that  it  was  inapplicable,  as  it  was  the 
mere  statement  of  a  general  principle  that 
might  properly  be  charged  in  all  cases  aris- 
ing under  the  statute  requiring  signals  at 
highway  crossings. 

Twelfth  exception:  Conceding  the  right  for 
which  the  appellant  contends,  the  error  was 
not  prejudicial  to  it,  as  the  testimony  does 
not  show  that  the  railroad  company  attempt- 
ed to  exercise  such  right  The  testimony  in 
behalf  of  the  defendant  was  to  the  effect 
that  the  engineer  simply,  blew  the  signal  for 
the  crossing,  and  then  commenced  to  ring  the 
bell  by  an  automatic  ringer,  and  that  the 
ringing  continued  until  the  train  had  pro- 
ceeded beyond  the  crossing.  The  principle 
for  which  the  appellant  contends  is  therefore 
inapplicable  to  the  facts  of  this  case.       ^ 

Thirteenth  exception:  The  proposition 
which  the  appellant  contends  should  have 
been  charged  is  distinct  from  that  which 
was  charged,  and  should  have  been  presented 
in  a  separate  request  by  the  appellant  More- 
over, the  charge  embodied  a  sound  proposi- 
tion  of  law. 

Fourteenth  and  fifteenth  exceptions:  The 
defendant  not  having  demurred  to  the  com- 
plaint, as  a  general  proposition  the  charge 
was  correct,  and  was  responsive  to  the  al- 
legations of  the  complaint  If  there  were 
reasons  why  punitive  damages  could  not  be 


recovered  in  this  case,  they  should  have  been 
brought  to  the  attention*  of  the  presiding 
judge,  in  order  that  he  might  have  had  the 
opportunity  of  ruling  upon  the  question;  and, 
as  there  has  not  been  a  ruling  upon  the  ques- 
tion, it  is  not  properly  before  this  court  for 
consideration.  It  would  be  unjust  to  the 
respondent,  and  likewise  to  the  circuit  judge, 
to  reverse  the  judgment  on  a  ground,  not 
made  an  issue  by  the  pleadings,  and  upon 
which  he  was  not  requested  to  rule.  *'A 
party  ought  not  to  be  permitted  to  take  the 
chances  of  a  verdict  in  his  favor,  and  wait 
until  the  verdict  is  rendered  against  him 
before  making  any  objection.  If,  with  the 
full  knowledge  of  all  the  facts,  he  proceeds 
with  the  trial  and  takes  the  chances,  he 
ought  in  justice  and  in^  fair  dealing  to  sub- 
mit to  the  consequence's."  Lee  v.  McLeod, 
15  Nev.  163;  State  v.  Norton,  69  S.  a  454, 
48  S.  B.  464.  The  identical  question  was 
presented  in  the  case  of  Ragsdale  v.  Rail- 
way, 60  S.  C.  381,  38  S.  <B.  609.  In  that  case 
this  court  ruled  that  the  charge  was  re- 
sponsive to  the  issue  made  by  the  pleadings; 
and  that,  as  the  circuit  judge  was  not  re- 
quested to  rule  upon  the  question,  the  ob- 
jection could  not  be  interposed  for  the  first 
time  in  the  Supreme  Court  The  principle 
announced  in  that  case  was  affirmed  in  Dent 
V.  Railway,  61  S.  C.  329,  39  S.  B.  527,  and 
Martin  v.  Railway,  70  S.  C.  8,  48  S.  B.  6ie. 
It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 


(145  N.  C.  476) 

WOOTTON  V.  SMITH. 

(Supreme  Court  of  North  Carolina.    Nov.  27, 
1907.) 

1.  Offioees—Ofpicb— Place  of  Tbust. 

Under  Const,  art  14,  |  7,  providing  that 
no  person  who  shall  hold  an^r  office  or  pkice  of 
trust  or  profit  under  the  United  States  or  any 
department  thereof  or  under  the  state,  etc.,  shall 
hold  or  exercise  any  other  office  or  place  of 
trust  or  profit  under  the  authority  of  the  state, 
provided,  etc.,  an  office  or  place  of  trust  is  a 
public  position,  involving  a  delegation  to  the 
mdividual  of  some  part  of  the  sovereign  func- 
tions of  the  government  to  be  exercised  for  the 
public  benefit 

[Ed.  Note.~For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Officers,  H  1-4.] 

2.  Sams— Incokpatibilitt. 

At  common  law  there  was  no  limit  on  the 
right  of  a  citizen  to  hold  two  or  more  offices 
unless  their  duties  were  incompatible,  but  Const 
art.  14,  §  7,  prohibits  the  holding  of  two  or 
more  offices  or  places  of  trust  under  the  govern- 
ment of  the  United  States,  the  state,  county, 
etc.,  without  reference  to  their  incompatibility. 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  37,  Officers,  §§  37-43.] 

3.  Same— Public   ADMiNisTBATOBr-CiTT   Be- 

COBDEB. 

The  position  of  public  administrator  is  a 
mere  administrative  agency,  and  not  an  office 
or  place  of  trust  within  Const  art.  14,  §  7, 
prohibiting  a  person  from  filling  two  or  more 
offices  or  places  of  trust  under  the  federal, 
state,  or  county  government  at  the  same  time. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  37,  Officers,  §S  37-43.] 
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i.  ADunnffTBATOB^— Public  Admuvistbatobt- 
Pebforhancb  of  Duties  Ajteb  Tbbic  ob 

RsSIGNATIOir. 

Under  the  express  provisions  of  Revisal 
1905,  S  21,  a  public  administrator  after  the  ex- 
piration of  his  term  or  upon  resignation  ma; 
continue  the  several  estates  committed  to  him 
until  they  are  fully  administered* 

[EJd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  22.  E2xecutor8  and  Administrators,  U  132- 
140,  189.] 

5.  Quo  Wabbanto— Scope  of  Wbit— Public 
Agents— Removal. 

The  position  of  public  administrator  being 
an  administrative  agency,  and  not  a  public  office, 

guo  warranto  will  not  lie  either  to  remove  the 
icumbent  or  to  inquire  by  what  authority  he 
performs  the  duties  or  receives  the  emoluments 
of  the  position. 

TEd.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  41.  Quo  Warranto,  f§  10-16;  toL  88,  Offi- 
cers, St  0&-102.] 

Appeal  from  Superior  Oourt,  Mecklenbiurg 
County;  Ferguson,  Judge. 

Action  in  the  nature  of  quo  warranto,  on 
relation  of  J.  J.  y^ootton,  against  W.  M. 
Smith,  to  determine  defendant's  rights  to 
hold  the  office  of  recorder  of  the  city  of  Char- 
lotte and  at  the  same  time  to  act  as  public 
administrator  of  the  county  of  Mecklenburg. 
From  a  jud^rment  dismissing  the  action,  re- 
lator appeals.    Affirmed. 

Maxwell  ft  Keerans,  for  appellee. 

BROWN,  J.  As  we  were  not  'favored  with 
either  brief  or  argument  on  the  part  of  the 
relator,  we  are  at  a  loss  to  comprehend  ex- 
actly upon  what  grounds  the  contention  is 
based  that  the  public  administrator  of  a 
county  fills  an  office  or  place  of  trust  within 
the  meaning  of  article  14,  |  7,  of  the  Consti- 
tution of  this  state.  We  presume  }t  is  suppos- 
ed that  he  fills  a  place  of  trust  within  the 
meaning  of  that  article.  The  office  or  place 
of  trust  there  indicated  Involves  the  delega- 
tion to  the  individual  of  some  part  of  the 
sovereign  functions  of  the  government  to  be 
exercised  for  the  benefit  of  the  public.  In 
Clark  V.  Stanley,  66  N.  C.  59,  8  Am.  Rep.  488, 
it  is  said:  "A  public  office  is  an  agency  for 
the  state,  and  the  person  whose  duty  it  is  to 
perform  the  agency  is  a  public  officer."  At 
common  law  there  was  no  limit  on  the  right 
of  a  citizen  to  hold  two  or  more  offices,  ex- 
cept the  incompatibility  of  their  duties. 
Now,  it  is  a  matter  of  Constitutional  prohib- 
ition, and  It  is  not  necessary  to  determine 
whether  there  is  any  incompatibility,  but  on- 
ly whether  the  places  filled  constitute  offices 
or  places  of  trust  coming  within  that  pro- 
hibition. An  office  or  place  of  trust  requiring 
a  proceeding  by  quo  warranto  for  the  amotion 
of  the  Incumbent  is  defined  as  follows:  ''A 
public  position  to  which  a  portion  of  the 
soTcrelgnty  of  the  country,  either  legislative, 
executive,  or  Judicial,  attaches  for  the  time 
being  and  which  Is  exercised  for  the  benefit 
of  the  public."  High,  Ex.  Leg.  Rem.  t  620; 
Mechem.  Pub.  Off.  f  !• 


The  most  important  characteristic  which 
distinguishes  an  office  from  a  public  agency 
is  that  the  conferring  of  the  office  carries 
with  it  a  delegation  to  the  individual  of  some 
of  the  sovereign  functions  of  the  government. 
In  this  respect  the  terms  "office"  and  **place 
of  trust"  as  used  in  our  Constitution  are 
synonymous.  Doyle  v.  Raleigh,  89  N.  C.  136, 
45  Am.  Rep.  677 ;  BarnhiU  v.  Thompson,  122 
N.  C.  495,  29  S.  B.  720.  As  there  used  the 
word  "office"  is  to  be  distinguished  from 
those  agencies  or  administrative  places  which 
are  quasi  public,  only  as  the  charge  or  office 
of  an  administrator  or  guardian.  The  place 
of  public  administrator  partakes  of  some  of 
the  usual  incidents  of  an  office,  but  not  of  the 
essential  one  to  bring  it  within  the  purport 
of  the  Constitution.  A  term  is  fixed  and  an 
oath  is  required,  but  so  is  an  oath  required, 
of  all  administrators,  executors,  and  guard- 
ians. The  public  administrator  is  not  re- 
quired to  take  an  oath  to  support  the  Con- 
stitution, but  simply  to  discharge  the  duties 
of  his  trust,  similar  In  all  respects  to  the 
oaths  administered  to  all  other  administra- 
tors. At  the  expiration  of  his  term,  or  upon 
resignation,  the  same  individual  may  continue 
to  manage  the  several  estates  committed  to 
him  until  he  shall  have  fully  administered 
them.  Revisal  1905,  S  21.  It  is  incompati- 
ble with  our  received  ideas  of  a  public  office 
that  the  former  incumbent  may  continue  to 
discharge  some  of  its  duties  and  receive  some 
of  its  emoluments  for  an  indefinite  period  aft- 
er vacating  it.  The  public  administrator  ex- 
ercises no  governmental  function  whatever, 
and  is  the  depositary  of  none  of  the  state's 
sovereignty,  and  in  that  respect  the  place 
lacks  the  essential  element  necessary  to  con- 
stitute a  public  office.  It  Is  an  administra- 
tive agency  or  public  employment,  and,  as 
was  said  by  Chief  Justice  Marshall,  '*al- 
though  an  office  is  an  employment,  it  does  not 
follow  that  every  employment  is  an  office." 
U.  S.  V.  Maurice,  2  Brock.  (U.  S.  C.  C.)  96. 
Fed.  Cas.  No.  15,747.  The  duties  performed 
by  the  public  administrator  are  services  per- 
formed under  the  public  authority,  as  those 
of  other  administrators  are  performed,  and 
for  the  public  good,  but  they  are  not  perform- 
ed in  the  exercise  of  any  standing  laws  con- 
sidered as  rules  of  action  applicable  to  the 
public  generally.  The  place  does  not  dirry 
with  it  the  dignity  or  essential  characteristics 
of 'a  public  office.  It  does  not  affect  the  pub- 
lic generally,  but  is  confined  entirely  to  the 
settlement  of  such  estates  as  are  necessarily 
committed  to  its  charge.  It  is  therefore  evi- 
dent that  a  writ  of  quo  warranto  will  not 
lie  either  to  remove  the  Incumbent  or  to  in- 
quire by  what  authority  he  performs  the  du- 
ties or  receives  the  emoluments  of  the  place. 

We  are  of  opinion  that  his  honor  properly 
dismissed  this  proceeding,  at  the  cost  of  the 
relator. 

Affirmed. 


N.a) 


BERNHARDT  ▼.  DUTTON. 


631 


(146  N.  C.  »)«) 

BERNHARDT  ▼.  DUTTON. 

(Supreme  Coart  of  North  Carolina.    Nor.  27, 
1907,) 

1.  Pleading— Reply  to  Counterclaim— Mo- 
tion FOB  Judgment— Discretion  op  Court. 

In  an  action  to  recover  lumber  or  the  value 
thereof,  it  was  not  an  abuse  of  discretion,  on 
motion  for  judgment  by  defendant  on  his  coun- 
terclaim on  plaintiff's  failure  to  reply  thereto, 
for  the  court  to  permit  him  to  do  so,  and  over- 
rule the  motion. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Di|r. 
vol.  39,  Pleading,  f  1049.] 

2.  Appeal  —  Review  —  Pbesumftior  —  Suf- 
nciENCT  OF  Evidence. 

The  presumption  is  that  there  was  evidence 
to  support  the  verdict  where  the  evidence  is  not 
sent  up. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  §  3673.] 

3l  Trial— Offer  of  Proof— Necessitt. 

Where  evidence  is  excluded,  the  party  who 
excepts  to  the  ruliag  must  show  what  he  pro- 
poses to  prove  and  its  relevancy. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  S  115.] 

4.  Appeal— Review  —  Presumption  Against 
Error. 

The  presumption  is  against  error,  and  ap- 
pellant must  make  it  appear. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  3670.] 

6.  Principal    and    Surety  —  Liabilitt    of 
Surety— Extent. 

A  recovery  on  a  bond,  as  against  the  sure- 

2\  mast  be  limited  to  the  amount  of  the  pen- 
ty. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Surety,  §  111.] 

Appeal  from  Superior  Court,  Wilkes  Coun- 
ty ;   Councill,  Judge. 

Action  by  J.  M.  Bernhardt  against  J.  M. 
Button.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Modified  and  affirmed. 

This  is  an  action  to  recover  80,000  feet  of 
lumber  or  $400,  the  value  thereof,  under  a 
contract  dated  July  18,  1900,  by  which  the 
defendant  agreed  to  deliver  to  the  plaintiff  at 
Lenoir,  within  12  months  after  date  ''the 
merchantable  timber  and  lumber  of  oak,  pop- 
lar and  white  pine  from  the  land  which  is 
described  In  the  contract,  and  containing  400 
acres,  at  prices  therein  stated,  the  plaintiff  to 
pay  for  the  stumpage  and  sawing,  as  done,  an 
amount  which,  with  the  stumpage  and  saw- 
ing, will  make  16.50  per  1,000  feet  as  the  lum- 
ber is  put  on  sticks,  all  timber  and  logs  for 
which  it  pays,  to  be  the  property  of  the  plain- 
tiff, payment  to  be  made  by  it  every  two 
weeks  for  the  timber  as  put  on  sticks,  and 
the  balance  as  the  lumber  is  delivered  at 
Lenoir."  The  testimony  taken  in  the  case  is 
not  sent  up.  The  defendant,  who  testified  in 
his  own  behalf,  was  asked  by  his  counsel  the 
following  question:  "In  this  contract  I  find 
this  language:  'J.  M.  Dutton  contracts  to  de- 
liver all  merchantable  timber,  such  as  oak, 
poplar  and  white  pine  from  the  lands  of  T. 

5.  McNeil  and  W.  T.  Land,  on  the  waters  of 
Elk  creek,  Mk  township,  Wilkes  county';  al- 
so *F.  L.  Dula,  G.  W.  McNeil,  John  Dula, 
Tom  Dula,  containing  400  acres,  more  or  less. 


at  $7.00,  $10.00  and  $19.00  for  oak;  $8.00, 
$11.00,  $13JS0  and  ^20.00  for  poplar;  $9.00, 
$16,  $25.00  tot  white  pine^'  Tell  his  honor 
and  the  jury  how  much  white  pine  and  pop- 
lar you  sawed  and  furnished  the  plaintiff  in 
this  case  from  the  tracts  mentioned  in  this 
paper."  The  court  ruled  out  the  evidence  up- 
on objection  by  the  plaintiff,  and  the  defend- 
ant excepted.  There  was  a  verdict  and  judg- 
ment for  the  plaintiff,  and  defendant  ap- 
pealed. 

W.  W.  Barber  and  R.  Z.  Linney,  for  appel- 
lant   Edmund  Jones,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  The  defendant  moved  for  judgment 
•upon  his  counterclaim,  which  was  alleged  to 
consist  in  the  fact  that  the  plaintiff,  since  the 
seizure  of  the  lumber  and  before  the  defend- 
ant replevied,  had  disposed  of  or  wasted 
about  15,000  feet  of  it,  which  is  valued  at 
$150.  The  plaintiff  did  not  reply  to  this  aver- 
ment in  the  answer,  but  the  court  permitted 
him  to  do  so  and  overruled  the  motion.  It 
was  within  the  sound  discretion  of  the  court 
to  allow  a  reply  to  be  filed  at  any  time.  "The 
law  Invests  the  court  with  ample  powers,  in 
all  questions  of  practice  and  procedure,  both 
as  to  amendments  and  continuances,  to  be  ex- 
ercised at  the  discretion  of  the  judge  presid- 
ing, who  is  presumed  best  to  know  what  or- 
ders and  what  indulgence  will  promote  the 
ends  of  justice  in  each  particular  case.  With 
the  exercise  of  this  discretion  we  cannot  in- 
terfere, and  it  is  not  the  subject  of  Kpi^eal" 
Gilchrist  V.  Kitchen,  86  N.  C.  23.  In  that  case 
the  plaintiff  had  moved  for  judgment,  and  the 
court  allowed  the  defendant  to  file  an  amend- 
ed answer,  and  then  overruled  the  motion. 
See,  also,  Austin  v.  Clarke,  70  N.  C.  458. 
There  was  certainly  no  abuse  of  judicial  tiis- 
cretion  in  this  case.  The  motion  was  proper- 
ly overruled. 

We  have  read  the  afildavit  of  the  plaintiff 
in  reply  to  one  by  the  defendant  for  a  con- 
tinuance of  the  cause,  which  the  defendant 
offered  In  evidence  and  which  was  excluded 
by  the  court  It  is  very  long  and  It  is  not 
necessary  to  set  it  out  We  have  discovered 
nothing  in  it  which  is  relevant  to  the  con- 
troversy, and  the  defendant  was  not  in  the 
least  prejudiced  by  the  ruling  of  the  court. 

Nor  do  we  see  the  exact  bearing  of  the 
question  put  to  the  defendant  as  a  witness 
in  his  own  behalf  and  ruled  out  by  the  court 
The  evidence  is  not  stated  in  the  case.  If  it 
had  been,  the  materiality  of  the  fact  propos- 
ed to  be  proved  might  more  clearly  appear. 
The  real  question  was  whether  the  defend- 
ant had  complied  with  the  condition  of  the 
contract,  that  he  should  pay  for  the  lumber 
before  the  title  should  vest  in  him,  and,  par- 
ticularly, whether  he  had  paid  for  the  80,000 
feet  of  lumber,  for  the  recovery  of  which  the 
suit  was  brought.  As  the  verdict  was  in 
favor  of  the  plaintiff,  we  must  assume  that 
there  was  evidence  to  support  it,  in  the  ab- 
sence of  any  showing  to  the  contrary  by  the 
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defendant  In  this  view,  and  without  having 
the  evidence  before  us,  it  does  not  appear 
that  the  quantity  of  pine  and  poplar  sawed 
and  shipped  to  the  plaintiff  could  aid  the 
jury  In  reaching  a  verdict  The  questions 
were:  How  much  had  been  cut  and  paid  for? 
Had  the  plaintiff  paid  the  price  of  the  80,000 
feet?  The  brief  of  defendant's  counsel  states 
that  the  amount  paid  by  the  plaintiff  was 
uncon  trover  ted;  but  it  does  not  so  appear  In 
the  case.  When  the  court  excludes  evidence, 
the  party  who  excepts  to  the  ruling  must  at 
least  show  what  he  proposes  to  prove  and 
the  relevancy  of  the  evidence.  He  cannot 
very  well  be  prejudiced  by  the  exclusion  of  it 
if  it  was  not  pertinent  to  the  issue.  The  pre- 
sumption in  this  court  is  against  error,  and 
the  appellant  in  order  to  succeed,  must  make 
it  appear.    The  burden  is  upon  him. 

The  plaintiff  sued  for  $400  and  recovered 
judgment  against  the  defendant  and  bis  sure- 
ty for  $525.64,  as  the  value  of  the  property, 
and  $157.69  as  interest  on  the  same.  This 
was  error.  The  recovery,  as  against  the  sure- 
ty, should  have  been  limited  to  the  amount 
of  the  undertalclng  given  by  him.  Machine 
Ck).  V.  Seago,  128  N.  C.  158,  38  S.  E.  805.  In 
this  respect  the  judgment  is  modified.  Each 
party  will  pay  his  own  costs  in  this  court 

Modified  and  afiirmed. 


(146  N.  C.  492) 

STATE  V. 


GUTHRIE. 


(Supreme  Court  of  North  Carolina.    Nov.  27, 
1907.) 

1.  Cbiminai.  Law— Tbiai/— Reception  of  Ev- 
idence—Disobetion  OF  COUBT. 

Though  on  a  trial  for  murder  death  and 
facts  tending  to  prove  that  it  was  brought  about 
by  some  criminal  agency  should  precede,  as  a 
general  rule,  proof  connecting  defendant  with 
the  murder,  yet  the  order  of  proof  is  usually 
in  the  sound  discretion  of  the  court  and  wiU 
not  be  reviewed  unless  some  substantial  injus- 
tice has  been  done. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  §  3003.] 

2.  Sahx  —  Habhless  Ebbob  —  Adkibsion  of 
Evidence  Out  of  Ob  deb. 

Error,  if  any,  on  a  trial  for  murder,  in  the 
admission  of  a  conversation  with  defendant  im- 
plicating defendant  before  proof  of  the  corpus 
delicti,  was  cured  by  the  subsequent  intnxrac- 
tion  of  abundant  independent  evidence  tending 
to  prove  death  by  criminal  means  and  connect- 
ing defendant  therewith. 

fEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Criminal  Law,  §  31&.] 

8.  Homicide  —  Sufficiency    of   Evidence  — 

MUBDEB. 

Evidence  on  a  trial  for  murder  in  the  first 
degree  held  to  support  a  conviction  thereof. 

[Ed.  Note. — For  cases  in  point,  see  Cent  DIk. 
vol.  26,  Homicide,  §§  528-532.] 

4.  CancTNAi.  Law  —  Tbial  —  Mistbial  —  Dis- 
cbetion  of  Coubt. 

In  all  cases  the  court  may  in  its  discre- 
tion declare  a  mistrial,  but  in  capital  cases  the 
facts  must  be  fully  found  and  placed  on  record, 
80  that  on  plea  of  former  jeopardy  the  action 
of  the  court  may  be  reviewed. 


S.  Saiob. 

The  refusal  on  a  trial  for  murder  to  de* 
Clare  a  mistrial,  where  a  child  of  one  of  the 
jurors  was  killed  in  an  accident  and  he  informed 
thereof  before  defendant's  counsel  had  addressed 
the  jury  and  the  court's  charge,  was  not  an 
abuse  of  the  court's  discretion. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  f  2071J 

Appeal  from  Buperior  Court  Durham  Caun- 
1y;  Councill,  Judge. 

Major  Guthrie  was  convicted  of  murder  In 
the  first  degree,  and  he  appeals.    AfiSrmed. 

The  prisoner  was  convicted  of  murder  in 
first  degree  for  the  killing  of  his  wife,  Lizzie 
Guthrie,  by  means  of  choking  or  strangula- 
tion, under  a  bill  of  indictment  In  the  proper 
statutory  form.  From  the  judgment  of  the 
court  sentencing  him  to  death,  be  appealed 
to  this  court 

Benjamin  Lovenstein,  for  appellant  As- 
sistant Attorney  General  Clement  for  the 
State. 

BROWN,  J.  We  find  three  assignments  of 
error  relied  upon  in  this  court  by  the  prison- 
er's counsel.  (1)  The  admission  of  Louis  At- 
kins' conversation  with  the  prisoner  before 
establishing  the  corpus  delicti.  (2)  The  re- 
fusal of  the  court  to  sustain  prisoner's  de- 
murrer to  the  whole  evidence.  (3)  That  Ju- 
ror Homer's  child  was  killed  by  an  automobile 
accident  during  the  progress  of  the  trial,  and 
before  defendant's  counsel  made  his  speech 
and  before  his  honor's  charge. 

It  is  contended  with  much  earnestness  by 
prisoner's  counsel  that  the  court  erred  in  re- 
ceiving evidence  tending  to  prove  the  guilt  of 
the  prisoner  before  requiring  evidence  to  es- 
tablish the  corpus  delicti,  viz.,  the  body  of 
a  crime,  the  body  upon  which  a  crime  has 
been  committed.  The  corpus  delicti  has  two 
components — death  as  a  result  and  the  crhn- 
inal  agency  of  another  as  the  means.  It  is 
fundamental  that  no  person  may  be  convicted 
of  the  commission  of  a  crime  until  a  crime 
has  been  proven.  It  is  therefore  usual  in 
trials  for  homicide  to  prove  the  fact  of  death 
and  facts  tending  to  prove  that  such  death 
was  brought  about  by  some  criminal  agency, 
and  then  to  offer  proof  connecting  the  ac- 
cused with  it  This  order  of  proof  is  but  just 
to  the  accused,  and  should  be  followed  gen- 
erally, although  in  this  state  the  order  of 
proof  is  usually  in  the  sound  discretion  of  the 
trial  judge,  and  will  not  be  reviewed  by  us 
unless  It  is  made  plain  that  some  substantial 
injustice  has  been  done.  If  any  error  was 
committed  in  receiving  the  declarations  of 
Louis  Atkins  before  proof  of  death,  we  think 
it  was  cured  by  the  subsequent  introduction 
of  abundant  independent  evidence,  tending  to 
prove  the  fact  of  death  by  criminal  means 
and  connecting  the  prisoner  therewith.  An- 
thony V.  State,  44  Fla,  1,  32  South.  818;  Hol- 
land V.  State.  39  Fla.  178,  22  South.  298.  Mr. 
Wlgmore  writes  with  much  sound  sense  on 
the  subject:    *^o  purport  to  preside  over  the 
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investigation  of  truth,  and  then,  at  an  Inordi- 
nate expense  of  time,  labor,  and  money,  to  in- 
Biat  on  reopening  the  entire  investigation  be- 
cause a  minor  witness  has  been  asked  a  minor 
question  some  one-lialf  hour  before  he  should 
liaye  been  asked,  is  to  furnish  a  spectacle  fit 
to  make  Olympus  merry  over  the  serious  fol- 
lies of  mortals."    Section  1867. 

We  think  the  court  properly  overruled  the 
demurrer  to  the  evidence.  It  is  ample  to  go 
to  the  Jury  and  fully  justifies  their  verdict, 
if  credited  by  them.  There  is  evidence  of  a 
powerful  motive,  based  upon  intense  jealousy ; 
evidence  of  repeated  threats  to  kill  his  wife, 
made  up  to  the  very  night  of  the  homicide; 
evidence  tending  to  prove  a  violent  alterca- 
tion in  the  deceased's  room,  and  that  prisoner 
refused  to  let  a  witness  enter;  evidence  of 
marks  around  the  throat  of  the  deceased, 
tending  to  prove  that  she  was  choked  to 
death,  together  with  a  declaration  of  the  pris- 
oner tending  to  prove  an  admission  that  he 
had  carried  out  his  threat  The  evidence  in 
thia  case  is  stronger  than  that  held  to  be  suffi- 
cient in  State  v.  Jones,  98  N.  G.  651,  8  S.  EL 
507. 

The  third  assignment  of  error  is  very  im- 
perfectly stated  in  the  record,  but  we  infer 
that  during  the  argimient,  and  before  the  pris- 
oner's counsel  had  addressed  the  jury,  a  child 
of  one  of  the  Jurors  was  killed  by  an  accident, 
and  that  the  prisoner's  counsel  moved  for  a 
discharge  of  the  jury  and  for  another  trial  be- 
fore another  Jury.  The  record  fails  to  dis- 
.close  how  the  prisoner  was  unduly  prejudiced 
and  whether  tlie  trial  was  temporarily  sus- 
pended or  not  The  trial  judge  has  not  the 
same  unreviewable  power  to  make  a  mistrial 
in  capital  felonies  as  In  other  cases.  State  v. 
Jefferson,  66  N.  C  309.  The  law  is  well  stat- 
«d  In  State  v.  Tyson,  138  N.  C.  628,  50  S.  B. 
456:  "It  is  well  settled,  and  admits  of  no 
controversy,  that  in  all  cases,  capital  includ- 
ed, the  court  may  discharge  a  jury  and  order 
a  mistrial  when  It  is  necessary  to  attain  the 
onds  of  justice.  It  is  a  matter  resting  in  the 
sound  discretion  of  the  trial  judge,  but  in 
capital  cases  he  is  required  to  find  the  facts 
fully  and  place  them  upon  record,  so  that 
upon  a  plea  of  former  jeopardy,  as  in  this 
case,  the  action  of  the  court  may  be  review- 
-ed."  It  may  be  that  Inexorable  necessity  im- 
posed a  great  hardship  upon  the  affiicted  ju- 
ror, but  we  fall  to  see  how  the  prisoner  was 
unduly  prejudiced,  or  any  reason  for  review- 
ing the  exercise  of  his  honor's  discretion. 
Upon  a  careful  review  of  the  record,  we  find 
no  error. 

No  error 


<146  N.  C.  199) 
CALDWELL   LAND   ft  LUMBER   (X).   v. 

SMITH,  SheriflP. 

<Supreme  Court  of  North  Carolina.    Nov.  27, 
1907.) 

1.  Taxation— Collection— Implied  Power. 

The    county    commissioners    have    implied 
power,  after  making  an  assessment  for  taxes 


on  unlisted  property,  to  authorise  collection  by 
the  sheriff. 

[Ed.  Noted— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Taxation,  f  1023.] 

2.  SAinfr-AssEssMENT— Notice. 

Although  the  machinery  act  (Revlsal  1905, 
§  5232),  providing  for  the  assessment  of  taxes 
on  unlisted  peilsonal  ^ropbrty,  omits  to  provide 
that  notice  shall  be  given  to  the  owner  that  he 
may  have  opportunity  to  be  heard  before  the 
tribunal  havmg  power  to  make  the  assessment, 
the  owner  is  entitled  to  such  notice  under  Const. 
N.  C.  art  1,  §  17,  prohibiting  the  taking  of 
property  without  due  process  of  law. 

FBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Taxation,  |  604.] 

a  Same— AcnoN— Pasties. 

In  an  action  to  enjoin  collection  of  taxes 
on  unlisted  property,  where  an  assessment  is 
made  and  the  list  given  to  the  sheriff  for  collec- 
tion, the  sheriff  is  the  proper  party  defendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Taxation,  §  1249.] 

4  Same. 

In  an  action  against  the  sheriff  to  enjoin 
collection  of  taxes  assessed  on  unlisted  property, 
the  county  commissioners  may  be  joinea  as  par- 
ties at  their  request 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45, 1'axation,  §  1249.] 

5.  Same— Enfobcement— Injunction. 

The  county  commissioners  placed  on  the 
tax  list  notes  executed  to  plaintiff  February  13, 
1902,  valued  at  $417,000,  and  assessed  them  for 
taxation  at  that  sum  as  a  solvent  credit  for  the 
years  1902  and  1903,  and  added  the  penalty  25 
per  cent;  no  notice  being  f^iven  to  plaintiff  of 
the  proceedings.  The  commissioners  placed  the 
list  in  the  hands  of  the  sheriff,  who  advertised 
plaintiff's  real  estate  for  sale.  Held,  that  plain- 
tiff was  entitled  to  an  injunction  against  the 
sale  pending  a  final  hearing. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  t  1233.] 

Appeal  from  Superior  Court,  Caldwell  Coun- 
ty; Ward,  Judge. 

Action  by  the  Caldwell  Land  ft  Lumber 
Company  against  John  M.  Smith,  sheriff,  to 
enjoin  collection  of  taxes.  From  an  order 
continuing  the  injunction  until  the  final  hear- 
ing, defendant  appeals.    Affirmed. 

This  action  is  brought  by  plaintiff,  the  Cald- 
well Land  &  Lumber  Company,  against  de- 
fendant, sheriff  of  Caldwell  county,  for  the 
purpose  of  enjoining  the  collection  of  certain 
taxefi  assessed  against  its  property.  The  facts 
disclosed  by  such  allegations  in  the  complaint 
as  are  not  denied,  or  are  admitted  by  the  an- 
swer, are:  The  board  of  commissioners  of 
Caldwell  county  at  their  meeting  in  May, 
1907,  placed  upon  the  tax  list,  as  a  solvent 
credit,  certain  notes  amounting  to  $417,000 
executed  by  one  Geo.  O.  Shakespeare,  Febru- 
ary 18,  1902,  to  plaintiff  and  secured  by  a 
deed  in  trust  These  notes  had  not  been 
listed  for  taxation.  The  commissioners  val- 
ued the  notes  at  the  sum  of  $417,000,  being 
their  face  value,  and  assessed  them  for  taxa- 
tion at  said  sum,  as  a  solvent  credit,  for  the 
years  1902  and  1903,  adding  to  the  tax  the 
penalty  of  25  per  cent  aggregating  the  sum 
of  $7,655.16.  No  notice  was  given  plaintiff, 
either  of  listing,  valuing,  or  assessing  said 
notes.    The  commissioners  immediately  plac* 
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ed  the  said  tax  list  in  the  hands  of  defendant 
sherilt  for  collection  and  he  at  once  advertised 
for  sale  plaintiff's  real  estate  consisting  of 
some  42,982  acres  of  land.  Plaintiff  institut- 
ed this  action  June  12,  1907,  asking  for  an  in- 
junction, etc.  Judge  Ck)uncill  granted  a  re- 
straining order  returnable  before  Judge  Ward, 
who,  on  the  hearing  July  9,  1907,  "continued 
the  injunction  until  the  final  hearing  of  the 
cause."  He  did  not  find  any  facts,  simply  re- 
ferring to  the  pleadings.  Defendant  excepted 
and  appealed. 

Mark  Squires,  Lawrence  Wakefield,  and  M. 
N.  Harshaw,  for  appellant  W.  C.  Newland 
and  Jones  &  Whlsnant,  for  appellee. 

CX)NNOR,  J.  (after  stating  the  facts  as 
above).  The  machinery  act  (Revisal  1905,  f 
5232),  being  the  same  as  Acts  1901,  p.  101,  f 
69,  c.  7,  and  all  other  acts  on  the  subject  sub- 
sequent thereto,  provides  that  **in  all  cases 
where  any  personal  property,  chose  in  action, 
or  any  property,  except  land,  liable  to  taxa- 
tion, shall  have  been  omitted,  or  shall  be  omit- 
ted, in  any  future  year  from  the  tax  list  by 
the  owner,  or  persons  required  by  law  to  list 
the  same,  the  board  of  commissioners  shall 
enter  the  same  on  the  duplicate  of  the  next 
succeeding  year  and  shall  add  to  the  taxes 
of  the  current  year  the  simple  taxes  of  such 
preceding  year  not  exceeding  five  years,  with 
twenty-five  per  centum  added  thereto,  In 
which  such  personal  property  as  aforesaid 
shall  so  have  escaped  taxation  and  the  said 
board  of  commissioners  shall  value  and  as- 
sess the  personal  property  aforesaid  for  those 
years  and  are  empowered  to  examine  wit- 
nesses and  to  call  for  papers  to  determine  the 
value  and  to  ascertain  the  persons  liable  for 
the  tax  upon  said  personal  property."  This 
is  the  only  section  in  the  statute  concerning 
or  regulating  the  listing  and  assessment  of 
personal  property  omitted  from  the  tax  list 
by  the  owners.  It  omits  to  provide  that  no- 
tice shall  be  given  the  owner,  or  to  give  him 
any  opportunity  to  be  heard  either  before  or 
after  the  property  is  listed,  valued,  and  as- 
sessed. We  have  no  doubt  of  the  power  of 
the  Legislature  to  provide  for  the  listing,  as- 
sessment, and  taxing  personal  property  omit- 
ted to  be  listed  as  the  law  requires  by  the 
owner.  Nor  do  we  perceive  any  reason  why 
it  may  not  be  taxed  for  five  or  more  pre- 
ceding years,  if  it  has  escaped  taxation  so 
long.  These  questions  have  been  settled  by 
several  decisions  of  this  court.  Kyle  v.  Fay- 
etteville,  75  N.  O.  445;  Railroad  v.  Com'rs, 
82  N.  C.  259;  Wilmington  v.  Cronly,  122  N.  O. 
388,  30  S.  B.  9.  It  is  the  settled  policy,  and 
so  required  by  the  Constitution,  that  all  of 
the  property,  including  solvent  credits  in  the 
state,  shall  be  assessed  and  taxed  at  its  value 
in  money.  The  method  of  enforcing  this  con- 
stitutional requirement  is  left  with  the  Leg- 
islature, subject  to  other  provisions  of  the 
Constitution  securing  to  the  citizen  the  right 
to  be  heard  before  his  property  Is  subjected 
to  taxation.    We  are  also  of  the  opinion  that 


an  industrial  corporation  is  liable  to  pay 
tax  on  its  solvent  credits,  under  such  regula- 
tions as  to  the  method  of  listing  an  assess- 
ment as  may  be  provided  by  law.  Of  course, 
the  special  statutory  provision  prescribing  the 
mode  of  assessing  the  property  of  banks  and 
building  and  loan  associations  are  exduslve 
of  all  others.  A  number  of  interesting  ques- 
tions are  raised  by  the  pleadings  upon  con- 
troverted allegations.  In  the  absence  of  any 
finding  of  the  facts,  we  are  unable  to  discuss 
or  decide  them  intelligently. 

There  are,  however,  several  questions  re- 
specting the  procedure  In  such  cases  which 
we  think  best  to  dispose  of  at  this  time.  We 
would  hesitate  to  give  the  construction  to  the 
statute  for  which  defendant  contends.  It 
must  be  conceded  that  the  provisions  of  the 
section  in  regard  to  listing,  valuing,  and  as- 
sessing unlisted  property  are  painfully  hidefi- 
nite  and  obscure.  •  While  no  express  power  Is 
conferred  upon  the  commissioners,  after  mak- 
ing the  assessment,  to  place  the  list  so  made 
in  the  hands  of  the  sheriff,  we  think  that  by 
a  fair  construction,  in  the  light  of  the  power 
conferred,  in  other  portions  of  the  statute,  re- 
specting the  regular  tax  list,  such  power  is 
given.  The  courts  have  so  held.  ''Assess- 
ments of  escaped  property  are  made  nunc  pro 
tunc;  and  it  is  immaterial  that  the  regular 
periods  for  making  and  reviewing  assess- 
ments, levying  the  taxes,  or  placing  the  rolls 
In  the  hands  of  the  collection  officers  have 
elapsed,  when  they  are  made,  unless  the  own- 
er is  thereby  deprived  of  some  constitutional- 
right,  or  the  statute  limits  the  time.*'  27  Am. 
ft  Eng.  Enc.  700.  The  qualifying  language  in 
this  quotation  presents  the  dlfliculty  in  this 
case.  If  the  section  stands  alone  and  is  to  be 
construed  without  reference  to  other  sections 
in  the  statute,  or  the  universal  principle  that 
no  property  of  the  citizen  may  be  taken  or 
taxed  without  an  opportunity  to  be  heard  be- 
fore the  board  of  assessors  op  tribunal  hav- 
ing the  power  to  list  and  assess  such  prop- 
erty, or  before  the  courts  of  the  state  In  some 
appropriate  proceeding,  we  would  find  it  diffi- 
cult to  reconcile  It  with  section  17,  art  1,  of 
the  state  Constitution.  If,  as  contended  by 
defendant,  section  5233  empowers  the  board 
of  commissioners,  by  simply  examining  the 
books  of  the  register  of  deeds,  to  place  upon 
the  tax  list  any  notes,  or  other  choses  In  ac- 
tion, secured  by  mortgage  which  they  may 
find  thereon  for  five  preceding  years,  and, 
without  notice  to  the  supposed  owner,  to  place 
a  value  upon  them,  assess  them  for  taxation, 
add  the  penalty,  and  summarily,  enforce  the 
payment  of  such  tax  and  penalty  by  a  sale 
of  the  property  of  the  owner,  the  protective 
provisions  of  section  17,  art  1,  of  the  Consti- 
tution would  pro  hac  vice  be  annulled.  The 
power  to  tax  it,  has  been  said,  and  the  truth 
of  the  saying  too  frequently  exemplified,  is 
the  power  to  destroy.  While  the  power  is  es- 
sential to  the  life  of  the  state,  its  enforcement, 
by  constitutional  methods  and  within  consti- 
tutional limitations,  is  essential  to  the  safety 


N.a) 


CALDWJjSLL  LAND  ft  LUMBER  CO.  ▼.  SMITH* 


655 


ef  tbe  property  of  the  citizen.  "Proceedings 
for  tbe  assessment  of  a  tax  being  quasi  ju- 
dicial, it  follows  tliat,  in  order  to  give  validi- 
ty to  tbe  assessment,  notice  tbereof  sbould  be 
given  to  tbe  owner  of  tbe  property  to  be  as- 
sessed." 27  Am.  &  Eng.  Enc.  701.  Tbe  na- 
ture of  tax  proceedings  is  summary  of  ne- 
cessity. **Every  inbabitant  of  tbe  state  is 
liable,  by  means  tbereof,  to  bave  a  demand 
established  against  him  on  tbe  Judgment  of 
others  regarding  tbe  sum  which  be  sbould 
Justly  and  equitably  contribute  to  the  public 
revenues.  Every  owner  of  property  in  tbe 
state,  whether  be  be  an  inhabitant  or  not,  is 
liable  to  have  a  lien  in  like  manner  estab- 
lished against  his  property.  Moreover,  the 
persons  who  make  the  assessment  lighten  the 
burden,  upon  themselves  in  proportion  as  they 
Increase  it  upon  others.  They  must  act,  to  a 
large  extent,  upon  imperfect  and  unsatisfac- 
tory information,  and  the  danger  that,  when 
most  honest  and  fair  minded,  they  will  mis- 
Judge  and  thus  do  injustice,  is  always  iml- 
nent  It  is  therefore  a  matter  of  the  utmost 
Importance  to  the  person  assessed  that  he 
should  bave  some  opportunity  to  be  beard  and 
to  present  liis  version  of  the  facts  before  any 
demand  is  conclusively  established  against 
him ;  and  it  is  only  common  Justice  that  the 
law  should  make  a  reasonable  provision  to 
secure  him,  as  far  as  may  be  practicable, 
against  the  oppression  of  unequal  taxation  by 
making  tbe  privilege  of  being  heard  a  legal 
right"  Cooley  on  Tax.  625.  The  learned  au- 
thor proceeds  to  say,  and  the  importance  of 
the  subject,  in  the  light  of  tbe  loose  and  un*^ 
satisfactory  provisions  In  our  revenue  laws. 
Justifies  the  quotation,  at  some  length:  "In 
substance,  tbe  question  will  be  whether  tbe 
right  to  be  beard  in  tax  cases  is  a  constitu- 
tional right  and  indefeasible.  Upon  this  sub- 
£[!t  there  is  a  general  concurrence  of  au- 
orities  in  the  affirmative.  It  is  a  funda- 
mental rule  that  in  judicial  or  quasi  judicial 
proceedings  affecting  the  rights  of  the  citizen 
be  shall  bave  notice,  and  be  given  an  oppor- 
tunity to  be  beard  before  any  judgment,  de- 
cree, order,  or  demand  shall  be  given  and  es- 
tablished against  him.  Tax  proceedings  are 
not,  in  tbe  strict  sense.  Judicial,  but  they  are 
quasi  judicial,  and,  as  they  have  the  effect  of 
a  Judgment  the  reasons  which  require  notice 
of  judicial  proceedings  are  always  present 
when  tbe  conclusive  steps  are  to  be  taken. 
Provision  for  notice  is  therefore  part  of  the 
'due  process  of  law,'  which  it  has  been  custo- 
mary to  provide  for  these  summary  proceed- 
ings ;  and  it  is  not  to  be  lightly  assumed  that 
constitutional  provisions,  carefully  framed 
for  the  protection  of  property  rights,  were  in- 
tended, or  could  be  construed,  to  sanction  leg- 
islation under  which  officers  might  secretly 
assess  tbe  citizen  for  any  amount  in  their  dis^ 
cretion,  without  giving  him  an  opportunity  to 
contest  tbe  Justice  of  tbe  assessment"  Ck>o- 
ley,  628.  The  text  is  illustrated  and  supported 
by  an  abundance  of  authority  from  both  state 
and  federal  courts.    No  case  Is  dted  from 


this  state  because  no  attempt,  so  far  as  rec* 
ords  show,  has  been  made  to  disregard.  In 
practice,  a  truth  so  manifest  and  fundamen- 
tal It  Is  held  that,  if  possible,  statutes  will 
be  00  construed  as  to  require  notice.  Kansas 
Pac  R.  R.  Co.  V.  Russell,  8  Kan.  558;  Balti- 
more V.  Grand  Lodge,  60  Md.  280;  Gilaon  ▼. 
Munson,  114  Mich.  671,  72  N.  W.  904.  Section 
5235  makes  provision  for  tbe  equalization  of 
values  after  notice.  This,  however,  refers 
to  the  regular  tax  list,  and  tbe  time  is  fixed 
for  making  such  equalization.  Section  5286 
provides  for  complaints  by  owners  of  prop- 
erty for  Improper  valuation.  This,  of  course, 
applies  to  property  which  has  been  listed  by 
the  owner.  If  be  has  no  notice  that  claim  Is 
made,  that  be  has  omitted  to  list  bis  property, 
and  it  is  summarily  listed,  valued,  and  as- 
sessed, and  the  list,  with  tbe  force  and  effect 
of  a  Judgment  and  execution,  given  to  tbe 
sheriff,  bow  Is  he  to  make  complaint,  bow 
Is  be  to  know  until  tbe  ''conclusive  act  is 
completed"  either  that  his  property  is  assess- 
ed or  tbe  value  put  upon  It?  We  are  clearly 
of  tbe  opinion  that  either  tbe  assessment  is 
void  and  should  be  so  declared,  or  that  tbe 
plaintiff  have  an  opportunity  to  contest  all  of 
the  questions  in  the  court  which  would  have 
been  open  to  it  If  notice  bad  been  given  at 
the  inception  of  the  matter.  In  view  of  the 
many  and  more  or  less  difficult  questions 
raised  upon  the  pleadings  regarding  the  lia- 
bility of  tbe  notes  to  taxation,  by  reason  of 
tbe  peculiar  facts  relating  to  their  execution, 
etc,  and  the  manner  in  which  they  should  be 
assessed,  if  liable,  tbe  parties  sbould  be  per- 
mitted to  litigate  them  in  this  action.  Tbe 
necessity  for  giving  notice  to  owners  of  chos- 
es  in  action  before  assessment  is  manifest 

It  by  no  means  follows  that  every  note  se- 
cured by  mortgage  is  solvent  to  the  extent  of 
its  face  value,  or  that  tbe  full  amount  is  due. 
Payments  may  bave  been  made  upon  it 
Again,  "all  bona  fide  indebtedness  owing  by 
any  person  may  be  deducted  by  tbe  tax  lister 
from  the  amount  of  said  person's  credits." 
Section  5227.  If  all  of  the  notes,  bonds,  and 
other  choses  in  action  appearing  upon  tbe 
register's  books  for  five  preceding  years  are 
to  be  regarded  as  solvent  credits,  and  listed 
at  their  face  value,  and  If  such  listing  and 
valuation  is  "conclusively  correct,"  having 
the  ''force  and  effect  of  a  Judgment  and  exe- 
cution," the  question  of  securing  revenue  for 
the  state  and  counties  would  be  solved,  but 
possibly  tbe  rights  of  the  individual  citizen 
would  be  sacrificed.  For  even  so  desirable  a 
purpose  tbe  end  would  hardly  justify  tbe 
means.  If  tbe  plaintiff  corporation  bad  dur- 
ing the  years  1002  and  1908  a  solvent  credit 
for  $417,000  subject  to  taxation  which  it 
omitted  to  list,  it  sbould,  even  at  this  late 
day,  pay  the  taxes  Justly  due  upon  it,  but 
before  the  fact  is  conclusively  established  by 
a  quasi  judicial  tribunal  full  and  ample  no- 
tice should  be  given  and  an  opportunity  to  be 
beard  afforded.  We  have  no  doubt  that  tbe 
plaintiff  is  entitled  to  injunctive  relief  pend- 
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ing  the  bearing.  Purnell  ▼.  Page,  138  N.  C. 
125,  45  S.  E.  634.  By  the  same  authority  the 
Bherlff  is  the  proper  party  defendant  If, 
for  any  reason,  the  commissioners  think  that 
the  rights  of  the  county  require,  they  may  be 
made  parties.  We  take  the  liberty  of  sug- 
gesting that  the  Legislature  at  its  next  ses- 
sion consider  the  propriety  of  amending  sec- 
tion 5232,  Revisal  1905,  so  that  provision  be 
made  for  notice  before  the  personal  property 
omitted  from  the  tax  list  be  listed,  valued, 
and  assessed. 

The  order  of  his  honor  continuing  the  in- 
junction is  affirmed. 


a45  N.  C.  479) 


STATE  V.  LORD. 
Appeal  of  SMITH. 


(Supreme  Court  of  North  Carolina.    Nov.  27, 
1907.) 

1.  Cbtminal  Law— Wabbant— BxroBE  Whou 
Retubnablb. 

Revisal  1905,  §  3162,  providing  that  per- 
sons arrested  under  any  warrant-  issued  for  anv 
offense,  "where  no  provision  is  otherwise  made,*' 
shall  be  brought  before  the  magistrate  who  is- 
sued the  warrant,  implies  that  the  magistrate 
issuing  the  warrant  may  make  it  returnable  be- 
fore himself  or  some  other  officer  having  like 
jurisdiction  to  conduct  the  preliminary  hearing. 

2.  SAlfE. 

It  being  declared  by  the  charter  of  a  city, 
creating  a  recorder's  court  therefor  and  provid- 
ing for  election  of  a  recorder,  that  he  shall  be  an 
ex  officio  justice  of  the  peace,  and  shall  take 
the  usual  oath  required  to  be  taken  by  justices 
of  the  peace,  besides  one  to  honestly  and  faith- 
fully perform  the  duties  of  his  office,  a  justice 
of  the  peace  issuing  a  warrant  for  arrest  may 
make  it  returnable  before  the  recorder  as  before 
any  other  justice  of  the  peace. 

3.  Justices  of  the  Peace— Fees— Pbesukp- 

TION. 

•  Where  the  recorder  of  a  city  recorder's 
court,  who  under  the  city  charter  was  ex  officio 
a  justice  of  the  peace,  heard  a  warrant,  made 
returnable  before  him  by  another  justice,  who 
issued  it,  and  bound  the  accused  over  to  the  su- 
perior court,  it  will  be  presumed  that  he  acted 
in  his  capacity  of  justice  of  the  peace,  and  so 
was  entitled  to  the  fees  of  a  justice  of  the  peace 
therefor. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  81,  Justices  of  the  Peace,  §  26.] 

4.  Officeks— Holding  Two  Offices— Justice 
OF  THE  Peace. 

Under  Const  art  14,  §  7,  excepting  a  jus- 
tice of  the  peace  from  the  inhibition  against  one 
holding  two  offices  of  trust  or  profit,  one  may  be 
both  a  justice  of  the  peace  and  the  recorder  of 
a  city  recorder's  court. 

[Ed.  Note.— For  cases  in  pomt,  see  Cent  Dig. 
vol.  37,  Officers,  §  4L] 

Appeal  from  Superior  Court,  Mecklenburg 
County;  Ferguson,  Judge. 

Charles  Lord  was  arraigned  in  the  superior 
court,  charged  with  illegal  sale  of  liquor,  and 
pleaded  guilty.  The  court  refused  to  tax  cer- 
tain costs  claimed  by  W.  M.  Smith,  recorder 
and  ex  officio  justice  of  the  peace  for  the  city 
of  Charlotte,  and  said  Smith  excepted  and  ap- 
peals.   Reversed  and  remanded,  with  direc- 


John  A.  McRae,  for  appellant  Assistant 
Attorney  General  Clement,  for  the  State.  F. 
M.  Shannonhouse,  for  appellee. 

BROWN,  J.  The  charter  of  the  city  of 
Charlotte  creates  a  recorder's  court  for  said 
city ;  defines  its  powers  and  jurisdiction,  and 
provides  for  the  election  of  a  recorder.  Sec- 
tion 53  provides  "that  said  recorder  shall  be 
an  ex  officio  justice  of  the  peace,  and  before 
assuming  the  duties  of  his  office  shall  take 
the  usual  oath  required  by  law  to  be  taken 
by  the  justices  of  the  peace,  and  also  an  oath 
to  honestly  and  faithfully  perform  the  duties 
of  his  office.*'  One  Earnhardt,  a  duly  quali- 
fied justice  of  the  peace,  who  also  acts  as 
desk  sergeant  at  police  headquarters  in  said 
city,  issued  a  warrant  for  defendant  and 
made  it  returnable  before  W.  M.  Smith,  the 
appellant,  who  is  the  recorder  and  ex  ofl3cio 
justice  of  the  peace.  Upon  the  hearing. 
Smith  bound  the  defendant  over  to  the  supe- 
rior court  It  is  contended  that  the  act  of 
Earnhardt,  J.  P.,  was  illegal,  that  the  hear- 
ing before  Smith  was  void,  and  that,  there- 
fore, the  letter's  costs  cannot  be  taxed.  His 
honor  so  held  in  which  ruling  we  do  not  con- 
cur. 

Section  3162  of  the  Revisal  of  1905  provides 
that  persons  arrested  under  any  warrant  is* 
sued  for  any  offense  where  no  provision  Is 
otherwise  made  shall  be  brought  before  the 
magistrate  who  Issued  the  warrant,  etc.  The 
clause,  "where  no  provision  is  otherwise 
made,"  clearly  implies  that  the  magistrate 
who  issued  the  warrant  had  the  authority  to 
make  the  warrant  returnable  before  himself 
or  before  some  officer  having  like  jurisdic- 
tion to  conduct  the  preliminary  hearing.  The 
court  of  the  recorder  exercises  a  jurisdiction 
limited  to  the  city  of  Charlotte,  and  its  crim- 
inal jurisdiction  may  be  somewhat  greatei' 
than  that  of  a  justice  of  the  peace.  If  the 
Legislature  had  not  also  made  the  incumbent 
of  the  office  of  recorder  a  justice  of  the  peace, 
we  should  have  no  hesitation  in  holding  that 
a  justice  of  the  peace  could  not  lawfully 
make  a  warrant  returnable  before  that  court 
any  more  than  he  could  make  it  returnable 
before  the  superior  court  Having  been  ap- 
pointed a  justice  of  the  peace  by  the  General 
Assembly  and  having  duly  qualified  as  such, 
the  incumbent  of  the  recorder's  office  is  in- 
vested with  the  complete  jurisdiction  of  a 
justice  of  the  peace  as  defined  by  our  Con- 
stitution, in  addition  to  that  which  he  exer- 
cises as  recorder  by  virtue  of  the  city  charter. 
There  is  nothing  in  our  fundamental  law 
which  forbids  the  appellant  to  hold  the  office 
of  recorder  and  justice  of  the  peace  at  one 
and  the  same  time.  Article  14,  f  7,  Const 
We  will,  of  course,  presume  that,  when  appel- 
lant heard  the  warrant  made  returnable  be- 
fore him,  he  acted  in  his  capacity  as  a  justice^ 
of  the  peace,  and  bound  the  defendant  over 
to  the  superior  court.  We  therefore  think 
that  the  lawful  fees  prescribed  by  law  for  a 
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Justice  of  tbe  peace  shonld  have  been  taxed 
against  the  defendant 

There  is  nothing  in  State  ▼.  Joyner,  127  N. 
O.  542,  37  8.  E.  201,  which  militates  against 
onr  conclusion.  In  that  case  the  mayor  was 
not  created  a  justice  of  the  peace  and  requir- 
ed to  qualify  as  a  justice  of  the  peace.  He 
simply  exercised  the  jurisdiction  wliich  a  jus- 
tice of  the  peace  might  concurrently  exercise. 
That  did  not  malce  him  a  justice  of  the  peace. 
The  appellant  Smith  is  a  justice  of  the  peace, 
and  as  such  he  may  lawfully  exercise  all  the 
constitutional  jurisdiction,  in  addition  to  his 
jurisdiction  as  recorder,  which  any  other  jus- 
tice of  the  peace  in  his  township  may  exer- 
cise. He  is  required  to  take  the  oaths  pre- 
scribed by  law  for  justices  of  the  peace  and 
the  additional  oath  prescribed  by  the  charter 
to  honestly  and  faithfully  perform  the  duties 
of  his  office  as  recorder. 

The  case  is  remanded,  with  directions  to 
tax  the  fees  allowed  by  law  to  the  appellant 
as  a  justice  of  the  peace.  The  costs  of  this 
court  are  to  be  taxed  against  appellee  defend- 
ant Lord. 

Brror. 


(346  N.  C.  481) 

STATB  T.  CARMON. 

(Supreme  Court  of  North  Carolina.    Nov.  27, 
1907.) 

1.  ASSATTLT  AND  BaTTEEY— lOENTITT  OF  AC- 
CUSED —  BVIDENCB  —  SUFFIOIBNOT  —  QUES- 
TION  FOB  JUBY. 

Evidence  on  a  trial  for  secret  assault  held 
sufficient  to  go  to  the  jury  on  the  issue  of  the 
identification  of  defendant. 

2. -Same— Motive. 

In  a  prosecDtion  for  secret  assault,  it  is  not 
necessary  to  prove  a  motive  for  the  crime:  but 
it  may  be  sliown  to  ascertain  the  identity  of  the 
defendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  4,  Assault  and  Battery,  f  132.] 

Appeal  from  Superior  Court,  Bowan  Coun-. 
ty;  Moore,  Judge. 

Fred  Carmon  was  convicted  of  assault,  and 
appeals.    Affirmed. 

The  defendant  was  indicted  for  a  secret 
assault,  and  was  convicted  of  an  assault 
and  battery.    The  testimony  was  as  follows : 

George  Kluttz  testified:  '*The  defendant  is 
a  negro.  I  live  in  East  Spencer  with  my 
father,  and  he  and  I  are  engaged  in  running 
a  store  and  meat  market.  On  April  27, 
1907,  about  10 :30  p.  m.,  I  was  shot  in  the  leg. 
At  the  time  I.  was  shot  I  was  sitting  on  the 
counter  in  the  store,  about  four  or  five  feet 
from  the  door.  It  was  a  dark  night,  except 
a  little  light  given  by  the  moon.  There  were 
no  lights  in  the  street  near  or  in  front  of 
the  store  where  I  was  sitting.  The  store 
was  lighted  with  three  lights,  and  at  the 
front  door  there  was  a  shed  the  width  of  the 
store — over  the  sidewalk — about  seven  or 
eight  feet  high.  There  was  a  small  lamp 
burning  In  the  hallway  of  the  Climax  Hotel, 
which  was  diagonally  across  the  street  from 
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the  store.  It  was  dark  In  the  street  I  did 
not  see  the  defendant  when  he  came  up, 
and  did  not  know  he  was  in  the  street.  I 
did  not  see  him  shoot  a  pistol  and  did  not 
see  his  face,  but  after  the  shot  was  fired 
I  got  the  glimpse  of  a  person  I  took  to  be 
defendant  The  pistol  was  fired  from  the 
street  into  the  store,  a  distance  of  15  or  more 
feet  from  where  I  was  sitting.  The  defend- 
ant had  been  in  the  store  about  8  o'clock  p. 
m.  previous  to  the  shooting,  and  had  some 
words  with  my  father  about  his  account, 
and,  when  he  went  out,  my  father  followed 
him,  and  beat  hhn.  When  the  pistol  fired,  I 
looked  and  saw  some  person  running  in  the 
direction  of  the  Climax  Hotel.  Defendant 
lives  in  a  difTerent  direction  from  this  hotel. 
I  have  ^own  the  defendant  about  two 
months.  I  have  been  laid  up  under  the  care 
of  a  doctor  since  I  was  shot,  and  the  bullet 
is  still  in  my  leg,  near  my  ankle.  Not  more 
than  a  second  elapsed  from  the  time  of  the 
shooting  until  I  got  the  glimpse  of  some 
person  leaving,  who  I  thought  was  defend- 
ant" 

J.  R.  Klutiz  testified :  "The  shot  was  fired 
about  10:30  p.  m.,  and  hit  my  son,  George 
Kluttz.  It  was  dark  in  the  street  and  no 
lights  were  there  or  in  front  of  the  store, 
and  the  only  light  was  from  the  store  where 
we  were  sitting.  I  know  it  was  almost  im- 
possible for  us,  being  where  the  lights  were 
shining,  to  see  out  into  the  dark  and  recog- 
nize a  person  10  or  16  feet  from  where  we 
weve  sitting,-  as  the  light  naturally  would 
blind  a  person  looking  from  a  lighted  place 
into  the  darkness,  but  inunediately  after  the 
shot  was  fired  I  threw  my  eyes  around,  and 
saw  a  person  I  took  to  be  defendant  and 
saw  in  his  right  hand  something  that  looked 
like  a  pistol  to  me.  The  defendant  ran  In 
the  direction  of  the  Climax  Hotel." 

There  was  evidence  on  the  part  of  the 
defendant  tending  to  show  an  alibi,  but  it  is 
not  necessary  to  state  it  Judgment  was  ren- 
dered on  the  verdict  of  guilty,  and  the  defend- 
ant excepted  and  appealed. 

B.  Lee  Wright  and  P.  S.  Carlton,  for  ap- 
pellant Assistant  Attorney  General  Cle- 
ment for  the  State. 

WALKER,  J.  (after  stating  the  facts  as 
above).  The  Jury  might  well  have  acquitted 
the  defendant  upon*  the  testimony  in  this 
case,  but  we  are  unable  to  declare  that  there 
is  no  evidence  of  his  guilt  We  admit  that 
some  of  the  testimony  was  not  of  a  very  satis- 
factory character,  and  might  be  denominated 
as  slight;  but  the  evidence,  taken  as  a  whole, 
was  sufiiclent  for  the  consideration  of  the 
Jury,  and  we  are  not  permitted  to  Interfere 
and  set  aside  the  verdict  in  such  a  case. 
Indeed,  we  are  expressly  forbidden  by  a  pro- 
vision of  the  Constitution  of  many  year's 
standing,  and  a  most  wise  and  wholesome 
one,  from  doing  so.  This  Is  a  court  for  the 
correction  of  errors  in  law.    In   this   case 
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we  would  not  disturb  the  verdict  if  we  liad 
the  power,  as  the  trial  was  presided  over  by 
un  emineDtly  fair  and  able  judge,  who,  we 
are  sure,  was  careful  to  safeguard  the  rights 
of  the  defendant.  The  judge  below  receives 
a  better  impression  of  the  true  merits  of  a 
case  than  we  possibly  can  do,  who  do  not 
see  and  hear  the  witnesses,  and  are  not  able 
to  observe  the  other  incidents  of  the  trial. 
He  is  therefore  the  proper  one  to  determine 
whether  the  verdict  is  against  the  weight  of 
the  evidence  or  not 

We  cannot  reverse  the  ruling  of  the  court 
upon  the  sufficiency  of  the  evidence,  unless 
we  overrule  several  cases  decided  by  this 
court,  which  we  are  unwilling  to  do.  The 
witness  George  Kluttz  testified  that  he  knew 
the  defendant  and  had  known  him  for  two 
months;  that,  while  it  was  dark  when  the 
assault  was  committed,  he  "got  a  glimpse" 
of  him  just  after  the  pistol  was  fired,  a  sec- 
ond only  Intervening;  and  that  he  "thought" 
it  was,  and  "took  it  to  be,"  the  defendant, 
the  latter  being  only  15  feet  from  him  at 
the  time.  His  father  stated  that,  while  his 
vision  was  obscured  by  the  fact  that  he 
was  looking  from  a  lighted  room,  his  store, 
into  the  darkness  without,  and  it  was  al- 
most impossible  for  that  reason  to  recognize 
a  person,  yet  he  "threw  his  eyes  around" 
immediately  after  the  firing  of  the  pistol, 
and  saw  a  person  whom  he  "took  to  be"  the 
defendant,  and  he  also  saw  a  pistol  in  his 
right  hand  or  something  that  looked  like 
one.  He  further  stated  that  the  defendant 
ran  in  the  direction  of  the  Climax  Hotel, 
though  it  appeared  that  this  was  not  in  the 
direction  of  his  home.  It  seems  to  us  that 
this  testimony  is  as  strong  as  that  which  In 
State  V.  Lytle,  117  N.  C.  803,  23  S.  B.  476.  was 
permitted  to  go  to  the  jury,  and  upon  which 
their  verdict  and  the  judgment  were  sus- 
tained by  this  court  Indeed,  we  are  of  the 
opmion  that  the  testimony  In  this  case  is 
much  stronger  than  the  testimony  of  the  wit: 
ness  John  Dawkins  was  in  State  v.  Lytle. 
He  testified  In  that  case  as  follows:  "I  rec- 
ollect the  night  when  the  barn  was  burnt 
I  met  a  man  whom  I  took  to  be  Lytle.  I 
was  In  seven  steps  of  him,  the  man  whom  I 
took  to  be  Lytle,  in  the  road  near  my  house. 
He  was  a  low  chunky  man.  It  was  too 
dark  to  see  whether  he  was  white  or  black. 
He  had  his  back  to  me,  had  on  a  dark  sack 
coat  I  have  known  -Lytle  10  years,  have 
seen  him  often.  Had  I  spoken  to  him,  I 
would  have  called  him  Lytle.  This  was 
almost  7:30,  on  the  Howard  Gap  road.  This 
was  the  night  the  bam  was  burnt"  The 
court  held  this  evidence  fully  sufficient  to  up- 
hold a  conviction.  Wherein  is  the  difl^erence 
between  the  two  cases?  If  there  is  any,  it 
is  in  favor  of  the  sufficiency  of  the  evidence 
in  this  case,  because  here  we  have,  In  addi- 
tion to  the  Impression  made  upon  the  minds 
of  the  two  witnesses,  the  further  fact  that 
the  defendant  had  been  beaten  by  one  of 
them  less  than  two  hours  before  the  assault 


occurred,  and  therefore  had  the  motive  to 
shoot  Into  the  store.  He  may  have  missed 
his  mark,  it  is  true,  but  this  does  not  de- 
stroy the  force  of  the  evidence  as  to  the 
malicious  motive.  Besides,  in  Ly tie's  Case, 
there  was  but  one  witness  to  identify  the 
defendant  as  the  barn  burner,  while  here  we 
have  the  concurring  testimony  of  two  "eye- 
witnesses," upon  whose  minds  the  form  and 
appearance  of  the  fleeing  criminal  made  iden- 
tically the  same  impression.  Then  again, 
one  of  the  witnesses,  George  Kluttz,  stated 
that  he  knew  the  defendant  well  enough, 
of  course,  to  recognize  him — ^and  that  he  not 
only  '*took"  him  to  be,  but  he  "thought"  that 
he  was,  the  defendant  We  should  not  attach 
much  Importance  to  the  particular  form  of 
the  words  used  by  the  witnesses.  When  they 
said  that  they  "took"  the  person  who  fired 
the  pistol  to  be  the  defendant,  or  "thought" 
he  was  the  defendant  it  was  evidently  just 
another  way,  and  their  way,  of  saying  that 
they  recognized  him.  It  was  the  simple  lan- 
guage of  men  who  plainly  Intended  to  convey 
that  idea,  but  were  not  careful  or  accurate 
in  expressing  it  We  might  well  refer  to 
the  fact,  also,  that  the  witness  J.  R.  Kluttz, 
whose  testimony  was  less  positive  and  satis- 
factory than  that  of  his  son,  stated  that  he 
saw  a  pistol  in  the  hand  of  the  person  who 
was  running  in  the  direction  of  the  hotel. 
It  might  reasonably  have  been  argued  that 
as  he  knew  the  defendant  and  had  an  alter- 
cation with  him  that  night  if  he  could  see 
so  small  an  object  in  the  dark  as  a  pistol 
well  enough  to  know  what  it  was,  he  could 
just  as  well  recognize  the  much  larger  ob- 
ject of  a  man  whom  he  knew  so  well. 

As  to  the  motive  being  an  in^xortant  cir- 
cumstance or  link  in  the  chain  of  evidence, 
it  was  not  necessary,  it  is  true,  to  show  a 
motive  for  the  shooting,  but  it  became  a  most 
relevant  fact,  and  one  of  much  weight  in  as- 
certaining the  identity  of  the  defendant 
State  V.  Adams,  138  N.  C.  688,  50  S.  E.  763. 
It  was  absent  in  the  cases  we  cite  In  support 
of  our  ruling  upon  the  evidence.  With  the 
other  facts  and  circumstances  showing  a  rec- 
ognition of  the  defendant  as  the  intended 
assassin,  admitting  that  they  were  very  slight 
and  almost  inconsequential,  why  might  not 
the  jury,  with  evidence  of  the  motive  so 
recently  formed,  inquire:  Who  else  could 
have  committed  the  crime?  Who  had  any 
reason  for  making  the  assault?  And  then 
conclude,  as  we  generally  are  influenced  in 
our  actions  and  conduct  by  our  motives, 
malice,  or  desire  for  vengeance,  that  the 
evidence  clearly  pointed  to  the  defendant 
as  the  culprit  Motive  may  sometimes  l>e  a 
most  cogent  and  convincing  fact  in  the  deter- 
mination of  guilt,  even  though  in  other  re- 
spects the  evidence  may  be  destitute  of  rea- 
sonable precision,  or  fail  to  afford  just 
grounds  for  Infenfing  the  essential  and  ul- 
timate fact  of  guilt  In  State  v.  Costner, 
127  N.  C.  566,  37  S.  E.  326,  80  Am.  St  Rep. 
809,  the  court  said  that  the  testimony,  while 
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of  the  same  general  character,  was  weaker 
than  it  was  In  State  v.  Lytle,  and  yet  there 
was  more  than  a  scintilla,  and  it  was  there- 
fore sufficient  to  support  the  conviction.  See, 
also.  State  v.  Woodruff,  67  N.  C.  89;  State 
V.  Telfair.  109  N.  C.  878»  18  S.  B.  726. 

We  conclude  that  the  evidence  in  this 
ease  was  not  inconclusive  as  to  the  defend- 
ant's gruilt,  and  was  properly  suhmitted  to 
the  jury. 

No  error. 


(146  N.  C.  IBS) 

DAVIS  V.  DAVIS  et  al. 

(Supreme  Court  of  North  Carolina.    Nov.  27, 
1907.) 

1.  ACKNOWXEDOMENT  —  MARRIED     WOMEN  — 

Certificate— -Burden  of  Proof. 

Under  Revisal  1905,  §  956,  providing  that 
no  conve3'ance  by  husband  and  wife,  where  the 
private  examination  of  the  wife  is  certified,  shall 
be  invalid  because  procured  by  fraud,  unless  the 
grantee  bad  notice  thereof,  the  undue  influence 
of  the  husband  at  the  private  examination  of  the 
wife  joining  in  a  conveyance  of  real  estate,  does 
not  vitiate  the  certificate,  regular  on  its  face, 
unless  the  grantee  has  notice  of  it,  and  the  bur- 
den of  showing  notice  is  on  the  wife. 

FEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Acknowledgment,  §§  320-335.] 

2.  Same--Conclusiveness  of  Certificate. 

Though  the  certificate  of  an  officer  taking 
the  private  examination  of  a  wife  joining  with 
her  husband  in  a  conveyance  is  regular  on  its 
face,  she  may  show  that  in  fact  no  examination 
took  place. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Acknowledgment,  §§  290-315.] 

3.  Sa^e— Sufficiency  of  Evidence. 

A  married  woman  seeking  to  show  that  no 
private  examination  was  taken,  notwithstanding, 
the  certificate  of  an  officer  to  the  contrary,  has 
the  burden  of  proving  by  clear  and  convincing 
proof  the  fact  alleged. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Acknowledgment,  S§  320^-335,  346.] 

4.  Same. 

Where  a  wife  seeks  to  show  that  no  private 
examination  was  taken  of  the  execution  of  a 
conveyance  by  herself  and  husband,  notwith- 
standmg  the  certificate  of  an  officer  to  the  con- 
trary^ the  court  should  explaih  that  acts  of  a 
judicial  officer  can  be  set  aside  only  on  clear 
and  convincing  proof,  and,  unless  the  proof 
measures  un  to  the  standard,  the  trial  court 
should  not  hesitate  to  set  side  a  verdict  against 
the  validity  of  the  certificate. 

FEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Acknowledgment,  §§  346,  347.] 

Appeal  from  Superior  Court,  Watauga 
County;    Peebles,  Judge. 

Action  by  Julia  A.  Davis  against  W.  P. 
Davis  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal    Affirmed. 

Civil  action  brought  to  set  aside  the  ex- 
ecution and  privy  examination  of  a  deed 
.  dated  May  13,  1904,  purporting  to  have  been 
made  by  plaintiff  to  her  son,  Eugene  Davis. 
His  honor,  without  objection,  submitted  the 
following  issues:  "(1)  Was  the  privy  exami- 
nation of  Julia  A.  Davis  to  the  deed  of  May 
13,  1904,  taken  separate  and  apart  from  her 
husband,  M.  M.  Davis?  Answer:  No.  (2) 
Was  the  plaintiff  the  owner  in  fee  of  the 


lands  described  In  the  pleadings  when  she 
signed  the  deed  to  her  son  on  May  13,  1904? 
Answer:  Yes." 

R.  Y.  &  F.  A.  Llnney,  tor  appellants.  Ed- 
mund Jones,  for  appellee. 

BEOWN,  J.  The  evidence  tends  to  prove 
that  the  plaintiff,  Julia  A.  Davis,  Inherited 
the  land  described  in  the  complaint  from  her 
father.  She  is  the  widow  of  M.  M.  Davis. 
She  and  her  husband  had  but  one  child,  a 
son  by  name  Eugene  O.  Davis.  Early  In  life, 
when  this  son  was  about  17  or  18  years 
of  age,  he  developed  tuberculosis  and  died. 
While  in  this  diseased  condition  and  enfee- 
bled by  the  ravages  of  his  fatal  malady,  the 
plaintiff  and  her  husband,  M.  M.  Davis,  join- 
ed in  a  deed  pur];>orting  to  convey  plaintiff's 
land  to  said  son,  who  within  a  few  months 
thereafter  died.  The  father,  M.  M.  Davis, 
also  died  within  two  years  of  the  death  of 
his  son.  Treating  the  deed  from  his  mother 
and  father  to  the  son  as  a  conveyance  of  the 
fee,  the  land  inherited  by  plaintiff  from  her 
father  passed  to  the  son  absolutely,  and  up- 
on the  demise  of  the  son  became,  by  descent 
and  under  the  statute,  the  land  of  his  father. 
Upon  the  death  of  M.  M.  Davis,  the  land 
went,  in  the  absence  of  direct  heirs,  to  the 
collateral  heirs  of  the  said  M.  M.  Davis,  who 
are  the  defendants  in  this  action,  subject  to 
the  dower  Interest  of  the  widow,  who  is  the 
plaintiff.  No  valuable  consideration  what- 
ever was  ever  paid  by  Eugene  O.  Davis,  or 
by  any  one  for  him,  or  by  any  one  at  all. 
and  the  plaintiff  never  received  anything  for 
the  land.  In  her  complaint  the  plaintiff  al- 
leges, in  substance,  that  the  so-called  execu- 
tion of  the  deed  by  her  was  procured  by  the 
force  and  fear  of  her  husband,  with  intent, 
as  it  is  inferred,  of  becoming  the  absolute 
owner  of  his  wife's  land  upon  the  expected 
death  of  the  son.  She  alleges  that  she  was 
never  privily  examined  touching  her  volun- 
tary consent  to  the  execution  of  the  deed, 
and  that  the  deed  is  void,  but  that  the  deed 
is  a  cloud  upon  her  better  title,  and  asks 
relief  that  the  court  remove  the  same.  There 
was  evidence  offered  by  plaintiff  tending  to 
prove  that  her  husband  and  herself  acknowl- 
edged the  signing  of  the  deed  before  a  Justice 
of  the  peace,  that  her  husband  was  present 
during  the  entire  ceremony,  that  the  Justice 
did  not  examine  her  at  all  as  to  her  volun- 
tary assent,  and  that  in  fact  no  privy  ex- 
amination whatever  was  taken  either  in  her 
husband's  presence  or  out  of  it. 

Although  the  language  of  the  first  issue 
would  seem  to  indicate  that  the  case  turned 
upon  the  mere  presence  of  the  husband  at 
the  ceremony  of  privy  examination,  yet  such 
is  not  the  fact  The  charge  of  the  court 
shows  plainly  that  it  turned  upon  the  sole 
question  as  to  whether  any  examination  at 
all  was  taken.  The  defendants  requested  the 
court  to  charge:  "(1)  That  there  is  no  evi- 
dence In  this  case  that  Eugene  Davis,  the 
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grantee  In  the  deed  of  May  13,  1904,  offered 
In  evidencep  had  at  any. time  any  knowledge 
or  notice  of  the  alleged  defect  In  said  deed 
to  hinu  The  plaintiff  in  no  aspect  of  the 
case  can  recoVer.  (2)  That  the  certificate  of 
the  justice  taking  the  private  examination  of 
a  married  woman  is  a  Judicial  act,  and  ought 
to  stand,  unless  the  evidence  offered  to  set 
it  aside  Is  full  and  convincing."  The  court 
refused  to  give  the  first  instruction,  hut  gave 
the  second,  to  the  effect  that  the  proof  should 
be  clear!  strong,  and  convincing.  The  court 
further  charged  the  Jury  that  they  should 
he  fully  satisfied  by  strong,  clear,  and  con- 
vincing proof  that  there  was  no  private  ex- 
amination taken.  The  presence  and  undue 
infiuence  of  the  husband  at  the  ceremony  of 
privy  examination  would  not  vitiate  a  cer- 
tificate in  all  respects  regular,  unless  the 
grantee  had  notice  of  it,  and  the  burden 
would  be  upon  plaintiff  to  show  such  notice. 
Revisal  1905,  S  956.  But  that  is  not  the  the- 
ory upon  which  this  case  was  tried.  The 
charge  of  the  court  made  the  case  turn  up- 
on the  contention  as  to  whether  any  such 
ceremony  ever  took  place  at  all,  and  not 
what  occurred  at  It.  The  testimony  of  the 
plaintiff  herself  is  to  the  effect  that  she  was 
never  at  that,  or  any  other,  time,  examined 
as  to  her  voluntary  execution  of  said  deed. 
The  cases  cited  by  the  learned  counsel  for  the 
defendant  undoubtedly  support  their  conten- 
tion that  the  presence  and  undue  Influence  of 
the  husband  will  not  avoid  the  legal  effect  of 
the  certificate  of  privy  examination  made  by 
one  qualified  to  take  it,  unless  the  grantee  Is 
fixed  with  notice  of  it.  RIggan  v.  Sledge,  118 
N.  C.  92,  20  S.  E.  1016;  Bank  v.  Ireland,  122 
N.  C.  675.  29  S.  B.  835.  But  we  have  held 
at  this  term  that  while  the  certificate,  if  reg- 
ular on  its  face,  precludes  all  inquiry  into 
the  fraud  or  falsehood  In  the  factum  of  the 
privy  examination,  unless  the  grantee  is  fix- 
ed with  knowledge  thereof,  yet  It  Is  open  to 
the  feme  covert  to  show,  if  she  can,  that  In 
fact  no  examination  whatever  was  taken. 
T.umber  Co.  v.  Leonard  (at  this  term)  69  S. 
E.  134.  The  theory  upon  which  this  case 
was  tried,  and  the  manner  in  which  it  was 
presented  to  the  Jury  by  the  court,  brings  It 
within  that  ruling.  His  honor  very  proper- 
ly placed  the  burden  on  plaintiff  to  establish 
her  contention  by  clear,  cogent,  and  convin- 
cing proof. 

It  may  be  that  the  Jurors  were  unduly  in- 
fluenced by  the  evident  wrong  which  had 
been  perpetrated  on  plaintiff  by  her  husband, 
but  we  cannot  correct  that.  We  repeat  again 
what  we  said,  In  substance,  in  Lumber  Co.  v. 
Leonard,  supra:  The  Judges  of  the  superior 
court  should  be  extremely  careful  In  cases  of 
this  kind  to  explain  to  the  Jury  that  the  sol- 
emn acts  of  Judicial  officers  are  not  to  be 
lightly  set  aside,  as  titles  to  land  depend  tii>- 
on  the  validity  of  their  certificates,  and  nev- 
er upon  a  mere  preponderance  of  evidence, 
but  only  upon  clear,  strong,  and  convincing 
proof.     Unless  in   their  opinion   the  proof 


measures  fully  up  to  this  high  standard,  we 
think  the  trial  Judge  should  not  hesitate  to 
set  aside  a  verdict  which  destroys  the  legal 
effect  of  such  an  important  Judicial  act 
No  error. 


(146  N.  C.  200) 

PHILLIPS  V.  SALEM  IRON  WORKS- 

(Supreme  Court  of  North  Carolina.    Nov.  27. 
1907.) 

1.  Masteb  and  Sebvawtv-Injtjbt  to   Sebv- 

ANT— NeOLIOENCB  —  SaFBTT     APPLIANCES  — 

Instructions. 

The  evidence,  in  an  action  for  injury  to  an 
employ^,  while  testing  a  cylinder  by  steam,  by 
the  explosion  of  the  cylinder,  though  conflicting, 
warranting  a  finding,  not  only  that  a  safe^ 
valve  was  a  safe^  mode  of  letting  off  excessive 
steam  than  the  method  used,  but  uiat  it  was  the 
method  known,  approved,  and  in  general  use, 
plaintiff  was  entitled  to  an  instruction  that  if 
the  latter  fact  was  found,  failure  to  use  such  a 
valve  was  negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  $  1150.] 

2.*  Samb— Oenebai.  Use  or  Safety  Applianck 
—Evidence-Question  fob  Jury. 

Evidence,  in  an  action  for  injury  to  an  em- 
ploye by  explosion  of  a  cylinder  while  being 
tested  by  steam,  held  sufficient  to  go  to  the  jury 
on  the  question  of  a  safety  valve  on  such  cyl- 
inders, being  the  method  known,  approved,  and 
in  general  use  for  letting  off  excessive  steam. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  84,  Master  and  Servant,  S§  1010-1029.] 

Appeal  from  Superior  Court,  Forsyth 
County;  Ferguson,  Judge. 

Action  by  W.  L.  Phillips  against  the  Sa- 
lem Iron  Works.  Judgment  for  defendant 
Plaintiff  appeals.  Reversed,  and  new- trial 
l^anted. 

Action  for  damages  alleged  to  have  been 
sustained  by  plaintiff  by  reason  of  defend- 
ant's negligence.  There  was  a  verdict  and 
judgment  for  defendant  .Plaintiff  noted  ex- 
ceptions to  the  charge  and  appealed.  The 
facts  pertinent  to  the  exceptions  and  the 
decision  of  the  appeal  are:  Defendant  com- 
pany, in  connection  with  its  other  business, 
made  "dry  cans,"  which  were  used  in  wool- 
en mills  to  dry  yam  after  it  had  been  dyed. 
It  was  necessary  that  they  should  be  steam 
tight,  in  order  that  they  could  be  filled  with 
steam,  and  heat  the  surface  so  that  yams 
would  dry.  They  were  cylindrical  in  shape, 
six  or  seven  feet  long,  and  from  one  foot  to 
one  and  one-half  feet  across  the  ends,  with 
iron  heads  and  band  shrunk  around  the 
head.  The  manner  of  testing  the  cans  for 
leaks  was  as  follows:  The  cans,  after  hav- 
ing the  iron  head  strongly  fastened  on,  by 
shrinking  an  iron  band  around  them,  were 
taken  outdoors  near  the  boiler  house,  and  a 
pipe  connected  with  the  boiler  that  would 
carry  steam  into  an  opening  at  one  end 
of  the  can;  this  opening  being  one-half  inch 
In  diameter.  On  the  pipe  taking  the  steam 
into  the  can,  there  was  a  steam  cock  to 
turn  off  the  steam;  the  amount  of  steam 
passing  through  the  pipe  depending  on  how 
far  this  valve  or  cock  was  turned.    There 
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<vra8  also  on  this  pipe  a  steam  gauge,  to  In- 
dicate the  amount  of  steam  pressure  passing 
through  the  pipe  Into  the  can.  In  order  to 
test  the  cans,  it  Mas  necessary  to  hold  the 
pressure  at  from  ten  to  fifteen  pounds;  the 
cans  being  capable  of  standing  a  pressure 
of  fifty  pounds.  After  the  steam  had  been 
let  into  the  can,  the  can  was  struck  with  a 
hammer  in  the  hands  of  the  person  whose 
business  It  was  to  see  If  there  were  any 
leaks;  the  stroke  of  the  hammer  being  in- 
tended to  indicate  the  leaks  by  the  steam 
coming  out  At  the  opposite  end  of  the  can 
into  which  the  steam  came,  there  was  a  pipe 
sticking  out,  with  an  outlet  one  inch  in  di- 
ameter, and  at  this  end,  to  regutete  the 
amoimt  of  steam  pressure,  the  plaintiff  was 
at  work  with  a  piece  of  scantling  pressed 
against  a  stob  In  the  ground,  or  the  toe  of 
his  foot,  as  he  chose.  Upon  the  scantling 
there  was  nailed  a  piece  of  leather,  and  at 
the  point  where  the  leather  was  nailed  the 
scantling  was  pressed  against  the  outlet 
It  was  his  business  to  watch  the  steam 
gauge  at  the  other  end,  which  was  some  six 
or  eight  feet  from  him,  and,  by  turning  the 
scantling  from  side  to  side,  reduce  or  in- 
crease the  pressure.  While  at  work,  for 
some  reason,  the  head  blew  out,  and  the 
scantling  struck  the  plaintiff  on  the  bead. 

Plaintiff  alleged  that  defendant  was  neg^ 
llgent  in  that  it  failed  to  provide  a  safety 
▼alve,  which  was  In  general  use  by  those 
performing  this  class  of  work,  so  that  the 
steam  would  automatically  escape  beyond 
the  pressure  desired.  There  was  evidence 
tending  to  show  that  safety  valves  are  in 
common  use  wherever  any  pressure  is  used 
in  the  form  of  steam  or  water;  that  they  are 
used  on  everything  that  contains  a  pressure. 
In  order  to  make  them  safe.  It  is  very  im- 
portant to  have  a  safety  valve  there  when 
one  would  not  know  the  condition  of  the 
steam  gauge.  It  may  be  right,  or  it  may  be 
wrong.  It  is  proper  to  use  a  safety  valve 
on  a  machine  when  testing  it  One  could 
not  guarantee  it  imless  a  safety  va^re  was 
on  it  It  was  not  safe  to  test  the  cylinder 
with  steam,  without  using  a  safety  valve. 
It  is  dangerous  for  the  simple  reason  that 
a  steam  gauge  cannot  be  adjusted  as  quick 
as  steam  will  adjust  Itself.  Steam  itself  will 
find  a  way  out  of  a  boiler  quicker  than  one 
can  turn  it  out  If  the  proper  spring  is  wait- 
ing for  it  at  the  point  to  take  action.  A 
steam  gauge  is  no  safety  whatever  on  a 
boiler.  It  simply  gives  you  time  to  get  away 
before  it  blows  up.  A  safety  valve  Is  simply 
to  take  care  of  you  while  around  the  boiler. 
It  is  not  safe  for  a  man  to  stand  at  this 
end  of  this  cylinder  here  and  adjust  it  with 
a  stick,  and  tell  by  looking  at  that  gauge 
what  pressure  of  steam  was  in  the  cylinder, 
if  he  did  that  constantly. 

A  witness  testified:  **I  understand  the 
use  of  a  safety  valve.  It  Is  used  to  carry  a 
certain  amount  of  pressure  in  the  boiler  and 
give  number  of  i>ounds  to  the  square  inch. 


It  iB  set  for  the  purpose  required*  It  works 
automatically.  When  it  gets  to  the  given 
pounds  of  pressure  it  is  set  back  and  re- 
lieves the  pressure  itself.  If  it  is  set  for 
10-pounds  pressure,  and  the  pressure  be- 
comes more  than  10  pounds,  it  blows  off. 
Safety  valves  are  in  general  use  in  steam 
machinery  or  vessels  charged  with  steam.  I 
do  not  remember  ever  seeing  a  boiler  that 
did  not  have  some  kind  of  a  safety  valve 
on  it  If  a  safety  valve  had  been  on  the 
can  set  for  10  pounds,  and  more  than  10 
pounds  came  into  the  pipe  leading  to  the 
can,  it  would  have  relieved  itself.  It  is  the 
general  use  to  have  safety  valves  on  all  ves- 
sels carrying  steam."  There  was  evidence 
that  safety  valves  corrode  and  fait  to  oper- 
ate. There  was  also  evidence  that  the  way 
provided  for  plaintiff  to  do  the  work  as- 
signed to  him  was  safe;  that  the  steam 
gauge  indicated  the  amount  of  steam  in  the 
boiler.  There  was  no  evidence  of  any  defect 
in  the  material  of  which  the  boiler  was  con- 
structed. Defendant  contended  that  plain- 
tiff was  guilty  of  contributory  negligence. 
Both  parties  submitted  a  numb^  of  pray- 
ers for  special  instructions.  Among  other 
instructions  given  by  his  honor,  he  said  to 
the  Jury  that  the  duty  of  the  employer  was 
met  if  he  furnished  to  hl»  employe  reason- 
ably safe  appliances  for  his  work,  etc.  He 
further  said:  "If  the  gauge  was  a  reason- 
ably safe  appliance,  it  does  not  make  any 
difference  that  the  defendant  didn't  furnish 
a  safety  valve;  but  If  it  was  not  reasonably 
safe  without  a  safety  valve,  then  it  would 
be  negligence  on  the  part  of  the  defendant 
not  to  furnish  a  safety  valve,  provided  that 
you  should  find  that  safety  valves  were  in 
common  use  in  work  of  this  kind."  Plain- 
tiff excepted.  '*When  you  come  to  consider 
the  allegations  of  negligence  directed  at  the 
fact  that  the  defendant  did  not  furnish  a 
safety  valve,  I  charge*  you  that  you  cannot 
find  that  the  defendant  was  negligent  in  this 
respect  from  the  fact  alone  that  you  may 
find  that  if  it  had  been  adopted,  it  would 
have  bad  a  tendency  to  decrease  the  risk 
and  make  the  work  safer;  but  in  order  to 
find  the  defendant  guilty  of  negligence  on 
account  of  this  allegation,  you  must  find 
from  the  evidence  that  a  safety  valve  was  so 
manifestly  serviceable  an<^  necessary  as  to 
command  the  adoption  thereof  by  reasonably 
prudent  men  in  the  same  business  so  gener- 
ally that  it  could  not  reasonably  be  ignored 
or  disregarded."    Plaintiff  excepted. 

Watson,  Buxton  &  Watson  and  Lindsay 
Patterson,  for  appellant  Manly  &  Hendren, 
for  appellee. 

CONNOR,  J.  (after  stating  the  facts  as 
above).  There  can  be  no  Just  criticism  of 
his  honor's  charge,  in  so  far  as  he  defines  the 
duty  of  the  master  to  furnish  to  his  servant 
a  reasonably  safe  place  to  work,  and  reason- 
ably safe  appliances  with  which  to  perform 
the  service.    Plaintiff  contends  that  he  should 
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have  gone  further  and  told  the  jury  that, 
when  a  safety  appliance,  In  the  operation  of 
dangerous  instrumentalities,  Is  known,  ap- 
proved and  in  general  use,  the  standard  of 
duty,  fixed  by  the  law,  requires  the  employer 
to  furnish  such  appliances  to  his  employ^. 
That  the  use  of  such  appliance  became  the 
standard  of  duty  In  respect  to  the  safety  of 
the  employer;  in  other  words,. in  contempla- 
tion of  law  the  reasonably  prudent  man  will 
furnish  to  his  employ^  such  appliances  as 
are  known,  approved  and  in  general  use,  rath- 
er than  rely  upon  his.  own  Judgment  of 
what  is  reasoiiably  safe.  In  applying  this 
principle,  care  must  be -taken  to  correctly  de- 
fine the  terms  "known,  approved,  and  in  gen- 
eral use"  in  respect  to  the  extent  and  the 
time  during  which  it  is  in  such  general  use. 
The  employer  is  not  required  to  adopt  every 
new  appliance,  or  invention,  which  may  be 
put  upon  the  market  A  sufficient  number  of 
persons,  for  a  sufficient  length  of  time,  must 
be  shown  to  have  approved  and  used  the  ap- 
pliance to  test  its  value  and  efficiency — ^to 
make  it  generally  approved  and  used  within 
the  meaning  of  the  term.  It  must  further  ap- 
pear that  such  appliance  is  reasonably  within 
the  reach  of  the  employer.  Applying  the  rule 
to  the  admitted  facts,  and  to  plalntilTs  evi- 
dence, we  have,  for  the  purpose  of  passing 
upon  the  exception,  this  case:  Defendant, 
for  the  purpose  of  testing  the  capacity,  to  re- 
sist the  pressure  of  steam,  for  the  pmnpose 
for  which  it  was  made,  attached  the  cylinder 
by  means  of  an  iron  pipe,  one-half  inch  in  di- 
ameter, to  a  boiler,  and  by  turning  the  valve 
the  steam  from  the  boiler  rushed  into  the  cyl- 
inder. The  cylinder  had  a  capacity  to  resist 
a  pressure  of  50  pounds.  The  test  could  be 
made  by  putting  }n  it  10  to  15  pounds.  The 
boiler  had  a  generating  capacity  of  60  to  80 
pounds  of  steam.  The  evidence  tended  to 
show  that  the  valve  was  turned  one-fourth 
inch.  On  the  pipe  &  gauge  was  set,  and 
plaintiff  was  placed,  for  the  purpose  of  dis- 
charging the  duty  im^posed  upon  him,  8  or  10 
feet  from  the  gauge.  At  the  end  of  the  cylin- 
der, and  at  the  point  at  which  plaintiff  stood, 
was  an  appliance  for  turning  off  the  steam  if 
the  gauge  indicated  too  much  pressure.  This 
appliance  was  in  charge  of  plaintiff.  The  cyl- 
inder exploded,  as  described  by  the  witnesses, 
and  injured  plaintiff.  Plaintiff  insists,  and 
introduced  evidence  tending  to  show,  that  the 
known,  approved,  and  generally  used  method 
of  preventing  an  explosion  of  such  a  cylin- 
der, by  reason  of  an  excess  of  steam,  was  a 
safety  valve.  His  evidence  tended  to  show 
that  a  steam  gauge  was  not  reliable.  One 
witness  said :  "A  man  cannot  constantly  look 
at  a  gauge  without  his  eyes  getting  so  that 
the  figures  run  together.  Looking  at  a  gauge 
five  minutes,  a  man  cannot  tell  one  figure 
from  another.  A  man  cannot  look  at  a  gauge 
constantly  at  ten  and  watch  it  stand  at  ten 
for  five  minutes  and  hold  the  pressure  in, 
himself.  It  would  not  be  safe  to  put  any 
steam    in    there    without    having   a    safety 


valve."  On  the  other  hand,  the  defendant 
introduced  several  witnesses  who  said  that 
the  gauge  and  arrangement  made  for  letting 
off  the  steam  were  safe  and  much  better  than 
a  safety  valve,  giving  reasons  for  their  opin- 
ions. In  this  condition  of  the  evidence,  the 
rule  laid  down  by  his  honor  was  clearly  cor- 
rect, and,  in  this  aspect  of  the  case,  no  Just 
criticism  can  be  made  of  the  Charge. 

But  the  plaintiff  insists  that  he  has  gone 
further  and  shown,  not  only  that  a  safety 
valve  was  the  safer  mode  of  letting  off  ex- 
cessive steam,  but  that  it  was  the  method 
known,  approved,  and  in  general  use.  The 
witnesses,  upon  this  point,  say  that  they  have 
had  experience  in  operating  cylinders  into 
which  steam  was  put,  and  that  it  is  usual  to 
have  a  safety  Valve  upon  them;  that  this 
was  the  general  custom.  They  explain,  by 
saying  that  if,  in  any  way,  a  greater  quan- 
tity of  steam  went  Into  the  cylinder  than  the 
valve  was  "set  for,"  It  would  automatically 
open,  and  the  steam,  in  excess  of  the  quantity 
provided  for,  would,  as  the  witnesses  say, 
"blow  out"  If  the  Jury  should  find,  as  a 
fact,  that  the  safety  valve  upon  such  cylin- 
ders, or  similar  vessels,  into  which  steam  is 
put,  and  which  were  subjected  to  pressure, 
was  known,  approved,  and  in  general  use,  as 
a  safety  appliance,  we  are  of  the  opinion  that 
the  defendant  owed  to  plaintiff  the  duty  of 
using  it;  that  is,  furnishing  such  appliance 
to  plaintiff  for  his  protection.  In  Empson 
Packing  CJo.  v.  Vaughn,  27  Colo.  06,  69  Pac. 
749,  it  appeared  that  a  cylindrical  apparatus 
called  a  cooker,  made  of  iron,  in  which  the 
vegetables  previously  canned  were  placed  for 
the  purpose  of  subjecting  them  to  a  sufficient 
degree  of  heat  to  complete  the  process  of  can- 
ning, was  used.  This  was  done  by  closing 
the  cooker  perfectly  tight  and  turning  in 
steam,  which  was  supplied  from  boilers 
through  a  pipe  connecting  the  two.  It  was 
alleged,  in  that  case,  "that  the  explosion  was 
due  to  the  excessive  pressure  of  steam  con- 
fined in  the  cooker,  which  would  have  been 
avoided  had  it  been  provided  with  a  safety 
valve  so  regulated  as  to  allow  the  escape  of 
the  steam  upon  reaching  a  pressure  within 
the  limits  of  safety,  or  the  pipe,  connecting 
the  cooker  with  the  boiler,  had  been  equipped 
with  a  pressure  regulator,  which  would  have 
automatically  prevented  the  pressure,  exert- 
ed by  the  steam,  reaching  beyond  a  fixed 
point"  The  court  says :  "In  some  establish- 
ments safety  valves  were  used;  in  others 
only  the  thermometer  and  gauge  used  by  ap- 
pellant •  •  •  Which  of  these  appliances 
was  the  one  which  the  exercise  of  reasonable 
care  and  prudence  would  adopt?  Steam  has 
ever  been  acknowledged  as  a  dangerous  agen- 
cy, the  use  of  which  results  in  accidents,  even 
when  the  most  approved  safety  appliances 
are  utilized.  The  cooker  was  connected  di- 
rectly with  the  boilers,  and  was  only  capable 
of  withstanding  a  much  less  degree  of  pres- 
sure than  the  steam  generated  in  these  re- 
ceptacles usually  exerted.    It  was  designed  to 
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be  us^d  with  a  safety  valve.  The  thermome- 
ter and  gauge,  on.  the  cooker,  would  not  In- 
stantly indicate  the  pressure  of  the  steam 
within  it  The  steam  was  only  controlled  by 
a  globe  valve  on  the  pipe  through  which  it 
was  conducted  to  the  cooker.  Before  any 
warning  of  danger-pressure  would  be  indicat- 
ed by  the  thermometer  and  guage,  an  explo- 
sion might  occur."  In  that  case  there  was  no 
evidence  that  the  safety  valve  was  in  general 
use.  On  the  contrary,  it  appeared  that  both 
appliances  were  used.  The  court  held  that 
the  failure  to  furnish  the  safety  valve  was 
evidence  of  negligence  for  the  Jury.  A  ver- 
dict for  the  plaintilf  was  sustained. 

We  do  not  hold,  in  this  case,  that  the  mere 
failure  to  furnish  the  safety  valve,  as  a  safety 
appliance,  was,  as  a  matter  of  law,  negligence, 
but  that  if  the  Jury  find  that  it  was  known, 
approved,  and  in  general  use,  the  failure  to 
do  so  would  be  negligence.  The  testimony 
upon  this  question  is  conflicting,  and  was 
properly  submitted  to  the  Jury.  The  error 
consists  in  failing  to  direct  the  mind  of  the 
Jury  to  the  effect  which  they  should  give  to 
the  failure  of  defendant  to  have  the  safety 
valve,  if  they  further  found  that  it  was 
known,  approved,  and  in  general  use.  The 
principle  which  this  court  has  adopted,  and 
which  we  think  correct,  is  thus  stated  by  Mr. 
Justice  Hoke,  in  Bradley  v.  Railroad,  144  N. 
C.  555,  67  S.  E.  223:  "Where  the  employee 
are  engaged  in  the  operation  of  mills  and  oth- 
er plants  having  machinery,  more  or  less  com- 
plicated, and  usually  driven  by  mechanical 
power,  in  such  case  an  arbitrary  standard  of 
duty  has  been  fixed,  and  the  employer  is  re- 
quired to  provide  methods  placing  imple- 
ments, and  appliances  such  as  are  known,  ap- 
proved, and  in  general  use" — citing  Hicks  v. 
Manufacturing  Co.,  138  N.  C.  319,  50  S.  E. 
503;  Home  v.  Power  Co.,  141  N.  C.  50,  53 
S.  EI  658;  Fearington  v.  Tobacco  Co.,  141  N. 
C.  80,  53  S.  E.  662. 

Defendant  insists  that  no  general  use  was 
shown.  While  it  is  true  that  the  evidence 
does  not  show  that  others  were  engaged  in 
the  manufacture  of  cylinders  or  iron  cans  of 
the  exact  size,  strength,  and  character  as  the 
one  in  controversy,  it  does  appear*  that  when 
cylinders  of  similar  kind,  construction,  etc, 
are  in  use,  the  known,  approved,  and  usual 
method  of  providing  against  danger  from  an 
explosion,  caused  by  excessive  steam,  is  to 
place  upon  them  a  safety  valve,  which,  for 
the  reasons  given  by  the  witnesses,  would  ap- 
pear to  be  the  most  reliable  safety  appliance. 
It  is  impossible  for  courts  to  do  more  than 
apply  the  principles  by  which  the  duty  of  the 
employer  is  fixed  to  the  cases  as  they  arise. 
An  examination  of  Labott's  Work  on  Master 
and  Servant  and  the  elaborate  notes,  together 
with  the  Encyclopsedias,  phows  the  almost  in- 
numerable decisions  applying  the  general 
principles  to  particular  cases.  While  the 
courts  are,  not  disposed  to  unduly  burden  the 
industries  of  the  country  by  imposing  unrea- 
sonable or  impracticable  demands  upon  the 


employer,  yet  it  is  their  duty  to  so  declare 
and  enforce  the  law  that  the  lives  and  limbs 
of  employ^  are  rendered  as  safe  as  reason- 
able care  can  secure.  It  is  in  accordance 
with  a  humane  and  sound  public  policy  that 
employers  be  required  to  exercise  the  degree 
of  care  known,  approved,  and  in  general  use. 
To  require  this  imposes  no  hardship  upon 
them.  We  have  so  held,  and  the  law  in  that 
respect  has  been  crystallized  into  a  statute 
that  railroad  companies  must  do  so.  Green- 
lee's Case,  122  N.  C.  977,  30  S.  B.  115,  41  L. 
R.  A.  399,  65  Am.  St  Rep.  734;  Troxler's 
Case,  124  N.  C.  189,  82  S.  E.  550,  44  L.  R.  A. 
313,  70  Am.  St  Rep.  580. 

There  was  evidence  tending  to  show  that 
the  method  of  testing  the  cylinder  in  use  at 
the  time  of  plaintifTs  injury  had  been  used 
for  a  long  time  without  accident,  and  that  it 
was  not  only  reasonably .  safe,  but  to  be  pre- 
ferred to  the  safety  valve.  It  may  be  that 
the  Jury  did  not  find  that  the  safety  valve 
was  approved  and  in  general  use  on  such 
cylinders  as  the  one  by  the  explosion  of  which 
plaintiff  was  injured.  If  they  had  found  oth- 
erwise, his  honor's  instruction  did  not  per- 
mit them  to  give  to  such  finding  the  effect  of 
imposing  the  duty  to  furnish  the  safety  valve. 
It  is  this  omission  of  which  plaintiff  com- 
plains. Defendant  insists  that  the  evidence, 
if  believed,  did  not  show  a  general  use  of  the 
safety  valve  on  such  cylinders,  citing  Mark's 
Case,  135  N.  C.  287,  47  9.  B.  432.  We  think 
that  there  was  evidence  fit  to  be  submitted  to 
the  Jury,  upon  the  question.  Of  course,  its 
weight  and  value  was  for  the  Jury. 

For  the  error  in  the  instruction  in  this  re- 
specty  there  must  be  a  new  trial. 


(146  N.  C.  178) 
JENKINS  V.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  North  Carolina.    Nov.  27, 
1907.) 

1.  Cabriebs— Cabbiaos    op    Fbeight— Delay 
IN  Tbanspobtation— Actions— Statutes. 

Under  Revisal  1905,  §  2632,  imposing  a 
penalty  on  a  railroad  failing  to  transport  freight 
within  the  ordinary  time,  one  suing  for  a  pen- 
alty makes  a  prima  facie  case  by  showing  that 
the  carrier  neglected  to  transport  freight  with-, 
in  the  ordinary  time  required. 

2.  Same— BuBDEN  of  Proof. 

One  suing  a  carrier  for  the  penalty  Imposed 
by  Revisal  1905,  S  2632,  has  the  burden  of 
proving  the  issue  of  failure  to  transport  with- 
in the  ordinary  time  required. 

3.  SAM]i>-<)UESnONS  FOB   COUBT  AND  JUBT. 

In  an  action  against  a  carrier  for  such 
penalty,  the  court  must  define  the  term,  "ordi- 
nary time  required,"  and  the  question  whether 
the  transportation  was  made  within  such  time 
is  for  the  jury. 

4.  Saktb}— "Obdinabt  Time." 

The  words  **ordinary  time,"  within  Revisal 
1905.  $  2632,  mean  the  regular  customary  time 
within  which,  by  the  facilities  in  general  use 
for  the  performance  of  the  duty  of  carrying 
goods,  the  carriage  should  be  completed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  t  38.] 
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5.  Tbial— Delibebationb  aw  Jubt— Pbbsoh- 

AI*  KNOWLEDGE  OF  JUBOBB. 

The  general  rule  that  facts  in  issue  must  be 
found  by  the  jury  on  the  evidence  is  subject 
to  the  exception  that  the  jury  may  resort  to 
facts  of  which  men  in  general  have  common 
knowledge. 

SEd.  Note.— For  cases  in  point,  aee  Cent  Dig. 
.  46,  Trial,  S  739.] 

6.  Cabbiers— Cabbiagb  of  Goods— Delay  in 
Tbanbportation. 

Where,  in  an  action  against  a  carrier  for 
the  penaltv  imposed  by  Revisal  1905,  S  2632,  the 
evidence  snowed  that  the  goods  were  delivered  to 
it  for  transportation  on  December  7th,  and  were 
delivered  to  the  consignee  January  12th  follow- 
injT,  and  that -the  distance  was  less  than  200 
miles,  the  jury  were  justified  in  finding  that  the 
time  consumed  was  in  excess  of  the  ordinary 
time. 

7.  Same— ExcusB—EviDENOE. 

In  such  an  action  the  carrier  may  show 
that  extraordinary  unforeseen  conditions  pre- 
vented the  discharge  of  the  duty  within  the 
ordinary  time,  and,  where  such  conditions  are 
shown,  the  question  of  reasonable  time  must 
then  be  measured  by  the  unusual  conditions. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dijc. 
vol.  9.  Carriers,  $  3&] 

8.  Same— Statutes— CoNSTBUcnoN. 

Revisal  1905,  S  2632,  imposing  a  penalty 
on  a  carrier  for  neglecting  to  transport  within 
a  reasonable  time  any  goods  received  for  ship- 
ment, and  providing  that  it  shall  be  deemed  to 
have  tranported  the  goods  in  a  reasonable  time, 
if  it  has  done  so  within  the  ordinary  time  re- 
quired for  such  transportation,  and  that  a  de- 
lay of  2  days  at  the  initial  point  and  48  hours 
at  one  intermediate  point  for  each  100  miles 
shall  be  prima  facie  reasonable,  etc.,  makes  a 
failure  to  transport  within  the  ordinary  time 
prima  facie  unreasonable,  and,  where  the  trana- 
porta tion  Is  not  within  the  ordinary  time,  the 
carrier  is  liable  for  the  penalty  imposed,  less  2 
days  at  the  initial  point  and  48  hours  at  one 
intermediate  point  for  each  100  miles,  but  the  2 
days  at  the  initial  point  and  48  hours  at  each 
intermediate  point  are  not  the  standards  by 
which  reasonable  time  is  measured. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  S  38.] 

Appeal  from  Superior  Court,  Cleyeland 
County;  Ferguson,  Judge. 

Action  by  J.  F.  Jenkins  against  the  South- 
ern Railway  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed,  and 
new  trial  granted. 

Action  to  recover  penalty  Imposed  by  Re- 
visal 1905,  S  2632,  for  a  failure  to  transport 
freight  within  a  reasonable  time.  Judgment 
for  plaintiff.  Defendant  noted  exceptions  and 
appealed. 

W.  B.  Rodman  and  O.  F.  Mason,  for  appel- 
lant   Qulnn  &  Hamrick,  for  appellee. 

CONNOR,  J.  The  following  case  is  dis- 
closed by  the  record:  On  December  7,  1906, 
Nissen  &  Co.  delivered  to  defendant  company 
at  Winston-Salem,  N.  C,  one  wagon  for 
transx)ortation  and  delivery  to  plaintiff  at 
Grover,  N.  C  The  wagon  was  delivered  to 
plaintiff  January  12,  1907.  The  distance  be- 
tween the  two  stations  is  "more  than  100,  and 
less  than  200,  miles."  There  was  no  testi- 
mony tending  to  show  the  ordinary  time  re- 
guired  to  transport  freight  from  Winston- 
Salem  to  Grover.    Defendant  introduced  no 


evidence.    Motion  for  Judgment  of  nonsuit 
denied.    Defendant  except^ed.    This  mllng  of 
the  court  presents  the  question  -whether,  'the 
distance  between  the  two  points  and  the  time 
consumed  in  the  transportation  being  shown, 
plaintiff  is  entitled  to  have  his  case  sabmit- 
ted  to  the  Jury  to  find  whether  the  freight 
has   been  transported  within   the  ordinary 
time  required,  etc.    We  undertook,  so  far  as 
necessary  upon  the  record,  to  construe  the 
statute  in  Stone  y.  Railroad,  144  N.  C.  220, 
56  S.  B.  932.    We  there  held  that  no  other 
duty  was  imposed  upon  the  carrier.  In  re- 
gard to  the  time  within  which  the  freight 
should  be  transported,  than  was  imposed  hj 
the  common  law.    The  statute  permits  the 
plaintiff  to  go  to  the  Jury,  as  upon  a  prima 
facie  case,  by  showing  that  the  defendant 
omitted  and  neglected  to  transport  the  freight 
within   the   ''ordinary   time   required,"   etc 
The  issue,  therefore,  in  this  case,  is :    Did  the 
defendant  transport,  etc.,  within  the  **ordi- 
nary  time  required"?    The  burden   of  this 
issue  is  upon  the  plaintiff.    What  is  ^'ordi- 
nary  time"  is  a  question  of  law.    The  court 
defines  the  term,  fixes  the  standard.    Whether 
the  transportation  is  made  within  such  time 
is  a  question  of  fact  for  the  Jury.    In  Stone's 
Case,  supra,  we  found  that  "ordinary  time** 
is  the  usual,  regular,  customary  time  within 
which,  by  the  means  and  facilities  in  general 
use  for  the  performance  of  the  duty,  the  serv- 
ice should  be  completed.    In  other   words, 
how  long,  over  defendant's  road  by  the  use 
of  the  locomotive  and  cars  in  general  use,  by 
the  usual  schedules  of  its  freight  trains,  used 
for  that  purpose,  should  the  defendant  have 
been  required  to  transport  this  freight?    The 
time,  actually  taken  was  35  days.    If  the 
Jury  find  that  this  was. more  than  **ordinaTy 
time  required,"  etc.,  the  statute  declares  such 
time  prima  fade  unreasonable,  and  Imposes 
the  penalty.    If  the  plaintiff  failed  to  Intro- 
duce evidence  tending  to  show  facts  from 
which  the  Jury  may  find  the  fact  in  issue,  the 
court  should  have  granted  the  motion  for 
Judgment  of  nonsuit— he  failed  "to  make  out 
his  case."     Plaintiff  Insists  that  having  shown 
the  distance  and  the  time  consumed,  the  jury 
may,  as  a*  matter  of  conmion  knowledge,  ob- 
servation, and  experience,  find,  as  a  conclu- 
sion of  fact,  that  more  than  ordinary  time 
elapsed  between  the  shipment  and  delivery. 
The  general  rule  is  that  facts  in  issue  must 
be  found  by  the  Jury  upon  testimony  intro- 
duced in  the  orderly  way  prescribed  In  Ju- 
dicial procedure.    To  this  rule  there  is  a 
well-settled  exception,  the  application  of  which 
Is  sometimes  difficult.    For  the  purpose  of 
this  discussion,  it  may  be  said  that  there  are 
certain  matters  of  which,  by  reason  of  com- 
mon knowledge,  observation,  and  experience, 
the  courts  take  Judicial  notice.    These  **court» 
may  and  should  notice  without  proof,  and 
assume  as  known  by  others,  whatever,  aa  the 
phrase  is,  everybody  knowa"    Thi^er  on  Bv. 
301.    Greenleaf  says:    *'In  general,  the  Jury 
may,  in  modem  times,  act  only  upon  evidence 
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properly  laid  before  them  In  the  course  of  the 
trial.  But,  so  far  as  the  matter  In  question 
Is  one  upon  which  men  In  general  have  a 
common  fund  of  knowledge  and  experience, 
the  analogy  of  judicial  notice  obtains  to  some 
extent,  and  the  jury  are  allowed  to  resort  to 
this  possession  In  making  up  their  minds. 
•  •  •  But  the  scope  of  this  doctrine  Is  nar- 
row and  Is  strictly  limited  to  a  few  matters 
of  elemental  experience  In  human  nature, 
commercial  affairs,  and  every-day  life."  1 
Evidence  (16th  Ed.)  17.  Prof.  Thayer,  dis- 
cussing the  subject,  says :  "But,  as  the  jury 
Is  bound  to  keep  within  the  restrictions  im- 
posed upon  courts  by  the  principle  of  judicial 
notice,  so  also  It  has  the  liberty  which  that 
principle  allows  to  courts.  The  circumstance 
that  the  jury  Is  a  subordinate  tribunal  does 
not  change  the  nature  of  their  office."  Ev. 
296 ;  Wlgmore,  Ev.  S  2565.  In  CJom.  v.  Peck- 
ham,  2  Gray  (Mass.)  514,  cited  by  Prof. 
Thayer,  the  judge  said :  "Jurors  are  allowed 
to  act  upon  matters  within  their  general 
knowledge,  without  any  testimony  on  those 
matters."  Shaw,  G.  J.,^  said :  'The  jury  may 
properly  exercise  their  own  knowledge  and 
experience  in  regard  to  the  general  subject 
of  inquiry,"  being  the  value  of  certain  goods. 
It  becomes  material,  and  of  interest,  to  in- 
quire how  far  the  principle,  or,  speaking  more 
accurately,  the  exception,  has  been  applied  in 
cases  germane  to  this  appeal.  In  Hipes  v. 
Cochran,  13  Ind.  175,  it  was  said:  "We  are 
of  the  opinion  that  the  fact  that  the  usual 
route  and  speed  of  travel  from  C,  In  Indiana, 
to  R.,  in  New  York,  is  by  railroad,  is  a  pub- 
lic fact  of  which  this  court  can  as  well  take 
notice  as  the  route  and  mode  of  passing  from 
point  to  point"  In  Oppenhelm  v.  Wolf,  3 
Sandf.  Gh.  (N.  Y.)  571,  It  was  material  to 
fix  the  date,  as  nearly  as  possible,  of  the 
death  of  one  Joseph  Wolf,  lost  in  a  voyage 
across  the  Atlantic.  This  fact  was  depend- 
ent upon  the  time  ordinarily  required  to  make 
the  trip  in  vessels  of  the  character  of  that 
In  which  he  sailed.  The  vice  chancellor  said : 
•"These  are  facts  forming  a  part  of  the  ex- 
perience and  common  knowledge  of  the  day, 
and,  as  such,  are  legitimate  grounds  for  the 
judgment  of  the  court"  In  Pearce  v.  Lang- 
fit  101  Pa.  507,  47  Am.  Rep.  737,  it  is  said: 
"We  apprehend  that  the  ordinary  speed  of 
railway  trains  is  a  matter  of  judicial  cogni- 
zance, and  hence  a  very  simple  computation 
will  demonstrate,  with  approximate  certain- 
ty, the  time  within  which  malls  may  be 
transported  between  such  cities  as  New  York 
and  Pittsburg."  In  Williams  v.  Brown,  53 
App.  Div.  4S6,  65  N.  Y.  Supp.  1049,  Jenks,  J., 
says :  'That  the  time  of  railroad  travel  ahd 
tranq[X>rtatlon  of  the  mails  between  two  cities 
l8  less  than  two  days"  will  be  taken  notice 
of  by  the  court  In  Bradford  v.  Steamship 
Co.,  147  Mass.  55,  16  N.  B.  719,  Holmes,  J., 
says  that  the  jury  would  be  justified  in  fix- 
ing the  damage  to  the  goods  in  controversy 
"as  a  matter  of  common  experience."  This 
court  in  Deans  v.  Railroad,  107  N.  O.  686.  693, 


12  S.  B.  77,  80,  22  Am.  St  Rep.  902,  speaking 
through  Mr.  Justice  Avery,  says :  "rrhe  jury 
were  at  liberty  to  exercise  their  common 
sense  and  to  use  the  knowledge  acquired  by 
their  observation  and  experience  in  every-day 
life  in  solving  the  question,"  In  that  case,  of 
the  distance  within  which  the  engineer  could 
see  a  man  on  the  track.  "Courts  and  juries, 
acting  within  their  respective  provinces,  must 
take  notice  of  matters  of  general  knowledge, 
and  use  their  common  sense  when  the  evi- 
dence makes  the  issue  of  law  or  fact  depend 
upon  their  exercise."  While  we  are  not  dis- 
posed to  extend  the  application  of  the  doc- 
trine further  than  we  can  clearly  see  Is  con- 
ducive to  substantial  justice,  It  is  manifest 
in  this  case  that  the  court  may,  as  something 
known  of  all  men,  or,  as  said  by  Prof.  Thay- 
er, "everyl)ody  knows,"  have  told  the  jury, 
as  a  matter  of  law,  that  a  railroad  freight 
train  over  defendant's  track  did  not  ordinar- 
ily require  35  days  to  travel  200  miles.  To 
have  nonsuited  plaintiff  upon  the  record  would 
have  been  trifling  with  the  administration  of 
the  law.  While  we  are  clearly  of  the  opinion 
that  in  this  case  the  jury  were  fully  justified 
In  finding  the  issue  for  the  plaintiff,  we  do 
not  commend  the  practices  becoming  too  com- 
mon, of  submitting  causes  to  juries  upon 
slight  evidence,  especially  when  the  party 
having  the  burden  of  the  issue  may  so  easily 
show  the  very  truth  of  the  matter.  When 
the  distance  is  greater  and  the  time  shorter, 
we  would  not  be  disposed  to  relax  the  safe 
rule  that  the  plaintiff  must  make  out  his 
case  by  the  introduction  of  evidence.  If,  as 
is  contended,  the  matter  is  so  well  known 
that  jurors  are  asked  to  act  upon  their  com- 
mon knowledge,  it  certainly  cannot  be  an  un- 
reasonable burden  upon  the  plaintiff  to  re- 
quire him  to  introduce  some  evidence.  The 
purpose  of  a  trial  by  jury  is  to  establish  the 
truth,  to  the  end  that  a  righteous  judgment  be 
rendered.  If  the  defendant  be  so  advised,  it 
may,  of  course,  show  that,  notwithstanding 
the  time  consumed  in  the  transportation  is 
in  excess  of  the  ordinary  time,  extraordinary 
conditions  unforeseen  and  unforeseeable  cau- 
ses intervened  and  prevented  the  discharge  of 
the  duty  within  the  ordinary  time.  If  such 
conditions  as  the  law  deems  adequate  are 
shown,  the  prima  facie  case  is  repelled,  and 
the  question  of  reasonable  time  is  measured 
by  the  unusual  and  unexpected  conditions. 
Whitehead  v.  Railroad,  87  N.  C.  255.  We  are 
of  the  opinion  that  his  honor  properly  denied 
the  motion  for  judgment  of  nonsuit 

In  Walker  v.  Railroad,  137  N.  O.  163,  49 
S.  B.  84,  there  was  no  evidence  as  to  the  dis- 
tance or  delay.  There  was  a  total  absence  of 
any  data  upon  which  the  jury  could  find  an 
unreasonable  delay.  In  Harper  v.  Express 
Co.,  145  N.  C.  — ,  57  S.  B.  458,  Mr.  JusUce 
Hoke  discusses  the  doctrine  regarding  the  ex- 
tent to  which  the  court  will  take  judicial  no- 
tice of  distances  between  cities  and  towna 
His  honor  Instructed  the  jury :  "Reasonable 
time  is  the  ordinary  time  according  to  the 
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means  and  opportunities  which  the  shipping 
company  had  to  dellTer  the  goods.  Our  Leg- 
islatnre  has  said  that  It  would  allow  2  days 
at  the  receiving  point,  48  hours',  or  2  days', 
delay  at  some  Intermediate  point  In  each  100 
miles  or  fractional  part  of  100  miles;  and, 
if  the  goods  are  delivered  within  that  time, 
that  Is  a  reasonable  time.  But,  if  the  goods 
are  not  delivered  at  the  station  to  which  they 
are  consigned  within  that  time,  it  Is  prima 
facie  evidence  that  they  are  not  delivered 
within  a  reasonable  time,  the  ordinary  time. 
And,  if  they  are  not  delivered  within  the 
time  mentioned  by  the  statute,  it  devolves 
upon  the  defendant  to  show  that  it  is  not  the 
length  of  time  required  for  the  ordinary  de- 
livery of  the  goods  from  the  receiving  station 
to  which  they  are  consigned."  Defendant  ex- 
cepted. There  can  be  no  Just  criticism  of  his 
honor's  definition  of  the  term  ^'reasonable 
time."  He  evidently  experienced  the  same 
difficulty  which  confronted  us  in  construing 
the  statute  by  reason  of  the  peculiar  placing 
of  the  words,  "and  a  failure  to  transport 
within  such  time  shall  be  held  prima  facie 
unreasonable."  As  placed,  they  would  seem 
to  refer  to  the  sentence  Immediately  preced- 
ing, thus  making  the  "lay  days,"  or  days 
"not  charged,"  the  standard  of  "reasonable 
time."  This  construction  nullifies  the  lan- 
guage which  makes  "ordinary  time"  the  stand- 
ard. His  honor  told  the  Jury  that.  If  the 
goods  ^ere  not  delivered  within  2  days  from 
the  day  of  receipt  and  48  hours  at  intermedi- 
ate points,  there  was  prima  facie  an  unrea- 
sonable delay.  This  view  entirely  eliminates 
the  element  of  "ordinary  time,"  making  a 
"hard  and  fast"  rule.  Endeavoring  to  avoid 
this  construction,  which  we  thought  inconsis- 
tent with  the  general  provisions  and  purpose 
of  the  statute,  we  held  in  Stone's  Case,  supra, 
that  the  last  sentence,  in  order  of  arrange- 
ment, should  be  referred  to  the  former  sen- 
tence making  "ordinary  time"  the  prima  fa- 
cie standard;  thus  making  the  act  read,  "A 
failure  to  transport  within  ordinary  time  Is 
prima  facie  unreasonable."  Thus  construed, 
the  Jury  find,  first,  whether  the  transporta- 
tion was  within  the  "ordinary  time."  This 
being  found,  the  question  arises,  what  time 
should  be  allowed  defendant  as  "ordinary 
lime"  for  transporting?  For  all  in  excess  of 
this  time  it  is  liable  for  the  statutory  penalty 
less  2  days  at  the  "initial  point"  and  48 
hours  at  one  intermediate  point  for  each  100 
miles  of  distance,  etc.,  which  shall  not  be 
charged  against  such  carrier  as  unreasonable. 
Thus  construed,  the  2  days  at  the  Initial 
point  and  48  hours  at  each  intermediate  point 
are  not  the  standards  by  which  "reasonable 
time"  Is  measured,  but  are  not  to  be  charged 
"as  unreasonable,"  or,  as  we  said  in  Stone's 
Case^  to  this  extent  the  standard  of  the  com- 
mon-law duty  is  lowered.  We  have  defined 
the  term  "intermediate  polfLt"  in  Davis  t. 
Railroad  (at  this  term)  59  S.  E.  53.  Apply- 
ing the  principles  announced  in  Stone's  Case 
and  herein,  we  have  this  result:    Assuming 


that  the  time  consumed  in  the  transportation 
from  December  7,  1906,  to  January  12,  1907, 
is  more  than  the  ordinary  time,  and  therefore 
prima  facie  unreasonable,  the  question  aris- 
es, what  is  reasonable  time?  Assuming,  for 
the  purpose  of  illustration,  that  2  days  for 
the  transportation  is  such,  we  have  a  delay 
of  33  days.  From  this  is  to  be  deducted  2 
days  at  the  initial  point,  giving  31  days.  If 
there  be  "Intermediate  points"  coming  within 
the  definition  given  in  the  Davis  Case,  tbey 
are  to  be  deducted ;  thus  giving  the  number  of 
days  during  which  the  transportation  was  un- 
reasonably delayed  for  which  the  carrier  is 
liable  for  the  penalty.  We  have  endeavored 
to  give  the  statute  a  fair  construction,  having 
in  view  the  language,  from  which  we  most 
ascertain  the  intention  of  the  Legislature, 
and  the  evil  intended  to  be  remedied.  We 
have  been  embarrassed  in  this  and  other  cas- 
es by  the  very  meager  testimony  set  out  In 
the  record.  While  we  do  not  wish  to  impose 
any  unreasonable  burden  on  the  plaintiff,  we 
cannot  make  out  his  case  by  an  unwarranted 
extension  of  presumptions. 

For  the  errors  in  the  charge,  the  defendant 
is  entitled  to  a  new  trial. 


(146  N.  G.  186) 
HAMRICK  BROS.  &  GO.  ▼.  SOUTHERN 
RY.  CO. 

(Supreme  Ck)urt  of  North.  Carolina.    Nov.  27, 
1907.) 

Cabbiebs  —  Cabrtaoe  of  Goods  — Dei^at  ik 
Tbansportatton— Liabilities. 

In  an  action  against  a  carrier  for  the  pen- 
alty imposed  by  Revisal  1905,  §  2632,  on  any 
railroad  company  neglecting  to  transport  freifrht 
within  a  reasonable  time,  the  court  should  sub- 
mit the  issues  whether  the  freight  was  trans- 
ported within  a  reasonable  time  and  in  what 
sum  the  carrier  is  indebted  to  plaintiff. 

Appeal  from  Superior  Court,  Cleveland 
County;  Ferguson,  Judge. 

Action  by  Hamricic  Bros.  &  Co.  against  the 
Southern  Railway  Company  for  penalty  im- 
posed by  section  2632,  Revisal  1905,  for  fail- 
ure to  transport  freight  within  reasonable 
time.  At  the  conclusion  of  the  entire  evi- 
dence, defendant  requested  the.  court  to  in- 
struct the  jury  that  plaintiffs  were  not  en- 
titled to  recover,  and  to  the  refusal  to  do  so 
excepted.  Defendant  noted  exceptions  to  in- 
structions given  the  jury.  Judgment  for 
plaintiffs.  Defendant  appealed.  Reversed 
and  new  trial  ordered. 

W.  B.  Rodman  and  O.  F.  Mason,  for  appel- 
lant 

CONNOR,  J.  The  record  shows  that  the 
freight  was  delivered  to  defendant  company 
at  Winston-Salem  on  January  25,  1907,  to  be 
transported  and  delivered  to  plaintiffs  at 
Lattimore,  N.  C.  There  was  evidence  tending 
to  show  that  the  freight  was  delivered  to 
plaintiffs  at  Lattimore  on  February  25,  1907. 
The  distance  between  Winston-Salem  and 
Lattimore  is  154  miles.    There  was  evidence 
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on  the  part  of  defendant  showing  the  ordl« 
nary  time  required  to  transport  freight  be- 
tween the  two  points.  There  was  eyidence, 
on  the  part  of  defendant,  tending  to  show 
reasons  for,  and  cansee  of,  delay.  In  the 
Yiew  which  we  take  of  the  appeal,  it  is  not 
necessary  to  set  out  this  testimony.  For  the 
reasons  set  forth  in  Jenkins  ▼.  Railroad  (at 
this  term)  59  S.  E.  663,  his  honor  properly 
declined  to  enter  Judgment  of  nonsuit  or  to 
direct  a  verdict  for  defendant.  His  honor  in- 
stracted  the  jury  "that  a  man  who  has  goods 
consigned  to  him,  after  being  received  by  de- 
fendant railroad  company,  may  expect  the 
goods  within  two  days  from  the  time  they 
were  delivered.  Then  add  2  more  days  for 
100  miles  and  2  more  days  for  the  next  hun- 
dred miles,  or  fraction  thereof— that,  at  that 
time,  he  may  expect  his  goods  to  be  delivered 
at  the  station  to  which  they  were  consigned. 
The  Legislature  says  that,  being  within  a 
reasonable  time,  nothing  else  appearing,  the 
jury  will  not  count  that  time,"  etc.  The  ii»- 
struction  is  based  upon  the  same  construction 
of  the  statute  as  in  Jenkin's  Case,  supra. 
We  endeavored  to  so  construe  the  statute 
in  that  case  as  to  give  to  every  part  of  it 
force  and  effect  The  instruction,  given  by 
his  honor  In  this  case,  is  open  to  the  same 
objection  as  in  that,  and,  for  the  reasons  set 
out  in  the  opinion  there,  we  must  grant  a 
new  trial.  We  would  suggest  that,  in  the 
trial  of  cases  prosecuted  under  this  statute, 
two  issues  be  submitted :  (1)  Was  the  freight 
transported  and  delivered  within  a  reason- 
able time?  (2)  In  what  sum  is  the  defendant 
indebted  to  the  plaintiff?  In  tliis  way  the 
attention  of  the  parties,  and  the  jury.  Is 
drawn  to  the  real  questions  in  issue. 
There  must  be  a  new  triaL 


(146  N.  c.  m) 
MORRIS-SCARBORO-MOFFITT   CO.    v. 
SOUTHERN  EXPRESS  CO. 

(Supreme  Court  of  North  Carolina.    Nov.  27, 
1907.) 

1,  CORPORATION&— LeOISLATIVS   REOUIiATION. 

The  state  has  the  right  to  establish  regula- 
tions for  public  service  corporations,  and  to  en- 
force the  same  by  appropriate  penalties,  and  in 
BO  doing  the  right  of  classification  is  largely  re- 
ferred to  its  discretion. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig; 
vol.  12,  Corporations,  S  1573.] 

2.  CONSTITDTIONAL  LaW— EQUAL  PROTECTION 

OF  Law— Carriers— lioss  of  Goods— Fail- 
URB  to  Adjust  Claim  —  Penalty  —  Statu- 
tory Regulation— Constitutionality. 
Revisal  1905,  f  2644,  which  provides  a  pen- 
alty for  a  carrier's  failure  to  adjust  a  loss  with- 
in a  certain  time  after  a  claim  therefor  is  filed. 
does  not  den/  the  carrier  the  equal  protection  of 
the    law,    since    the    penalty    is    moderate    in 
amount  and  imposed  only  after  opportunity  for 
investigation,   does   not   attach   unless   full   re- 
covery is  had  in  accordance  with  the  demand 
made,  and  is  in  reasonable  and  direct  enforce- 
ment of  the  duties  incumbent  upon  common  car- 
riers, and  imposed  alike  on  all  members  of  a 
given  class. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  ConstituUonal  Law,  ft  703.] 


8.  CoiaOBBCE— POWKB  TO    ReQULATB— POWERS 

Remaining  in  thx  States. 

In  the  absence  of  congressional  inhibition, 
the  state  mav  establish  laws  and  regulations  on 
matters  local  in  their  nature  which  tend  to  en- 
force the  proper  performance  of  duties  arising 
in  the  state,  and  which  do  not  impede,  but  aid 
and  facilitate,  intercourse  and  traffic,  thouj^h 
such  action  may  incidentally  affect  interstate 
commerce. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Commerce,  §S  7,  8.J 

4.  SAM1&— Carriers— Loss  of   Goods— Statu- 
tory Regulation. 

Revisal  1905,  §  2614,  which  provides  a 
penalty  for  a  carrier's  failure,  to  adjust  a  loss 
m  a  shipment  of  goods  from  without  the  state 
within  90  days  after  a  claim  for  such  loss  is 
filed  with  it,  is  not  in  violation  of  Const  U.  S. 
art.  1,  §  8,  conferring  on  Congress  the  right  to 
regulate  interstate  commerce,  since  the  penalty 
is  in  no  sense  a  burden  on  interstate  commerce, 
but  is  in  aid  of  such  traffic,  and.  in  the  absence 
of  congressional  legislation  to  the  contrary,  is 
a  proper  subject  of  state  regulation. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Commerce,  S  81.] 

Appeal  from  Superior  Oonrt,  Randolph 
County ;  Moore,  Judge. 

Action  by  the  Morrls-Scarboro-Moffitt  Com- 
pany against  the  Southern  Express  Company 
for  loss  of  goods  and  penalty  for  delay  In 
settlement  From  a  Judgment  for  plaintlft, 
defendant  appeals.    Affirmed. 

There  was  evidence  tending  to  show  that 
defendant  company,  having  undertaken,  in 
the  line  of  its  duty  as  common  carrier,  to 
deliver  certain  goods  to  plaintiffs  at  Ashboro, 
N.  C,  the  same  having  been  shipped  from 
Cincinnati,  Ohio,  in  breach  of  its  contract 
and  agreement  delivered  only  part  of  said 
goods,  the  package  in  which  they  were  ship- 
ped having  been  broken  open,  while  in  de- 
fendant's custody,  and  part  of  goods  taken; 
that  after  said  package  had  arrived  at  Ash- 
boro, and  been  delivered  to  plaintiffs  in  Its 
damaged  and  defective  condition,  plaintiffs 
duly  filed  a  claim  for  damage,  pursuant  to 
statute,  and  defendant  wrongfully  failed  and 
refused  to  adjust  the  claim  for  more  than 
90  days,  etc.,  the  claim  being  in  amoimt  as 
follows : 

Ashboro,  N.  O.,  Sept  25,  1906. 
Bought  of  Morris-Scarboro-Moffitt  Co.,  Whole- 
sale and  Retail  Dealers  in  Dry  Goods.  No- 
tions, Qroceries,  and  General  Merchandise. 

To  one  (1)  overcoat    |20  00 

To  one  cl)  overcoat  less  10  per  cent. .     18  00 

To  one  (1)  coat  and  trousers 21  75 

To  part  express 21 

$59  96 

Issues  were  submitted  and  responded  to  by 
Jury:  *'North  Carolina,  Randolph  County. 
Superior  Court,  March  Term,  1907.  E.  H. 
Morris,  P.  H.  Morris,  W.  J.  Scarboro,  B. 
Moffitt,  M.  A.  Moffltt,  E.  L.  Moffitt,  and  E. 
Moffltt  Trading  as  Morris- Scarboro-Moffltt 
Co.,  V.  Southern  Express  Company.  (1)  Is 
the  defendant  indebted  to  the  plaintiffs  on 
account  of  loss  as  alleged.  If  so,  in  what 
sum?  Answer:  Yes;  $59.96,  and  interest 
from  September  26,  1906.    (2)  Was  the  claim 
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ot  plaiutiffs  filed  90  days  before  the  bringing 
of  this  suit?    Answer :  Yes." 

There  was  Judgment  on  the  verdict  for 
the  amount  of  the  loss  and  for  the  penalty 
of  $50,  Imposed  by  the  statute,  and  defend- 
ant excepted  and  appealed,  and  assigned  for 
error  that  the  statute  Imposing  the  penalty 
(section  2634,  Revisal  1905)  was  invalid  as  to 
interstate  shipments,  because  in  contradic- 
tion of  article  1,  §  8,  of  the  Constitution 
of  the  United  States,  conferring  upon  Con- 
gress the  power  to  regulate  commerce  with 
foreign  nations  and  among  the  several  states 
and  with  the  Indian  tribes. 

John  A.  Barringer  and  T.  H.  Calvert,  for 
appellant    Elijah  Moffitt,  for  appellee. 

HOKE,  J.  (after  stating  the  facts  as  above). 
The  statute  in  question  enacts:  •*That  every 
claim  for  loss  of  or  damage  to  property 
while  in  possession  of  a  common  carrier  shall 
be  adjusted  and  paid  within  sixty  days  in 
case  of  shipments  wholly  within  this  state, 
and  within  ninety  days  in  case  of  shipments 
from  without  the  state,  after  the  filing  of 
such  claim  with  the  agent  of  such  carrier 
at  the  point  of  destination  of  such  shipment 
or  the  point  of  delivery  to  another  common 
carrier:  Provided,  that  no  such  clahn  shall 
be  filed  until  after  the  arrival  of  the  ship- 
ment, or  of  some  part  thereof,  at  the  point 
of  destination,  or  until  after  the  lapse  of  a 
reasonable  time  for  the  arrival  thereof.  In 
every  case  such  common  carrier  shall  be  li- 
able for  the  amount  of  such  loss  or  damage, 
together  with  interest  thereon  from  the  date 
of  the  filinff  of  the  claim  therefor  until  the 
payment  thereof.  Failure  to  adjust  and 
pay  such  claim  within  the  periods  respective- 
ly herein  prescribed  shall  subject  each  com- 
mon carrier  so  failing  to  a  penalty  of  fifty 
dollars  for  each  and  every  such  failure,  to  be 
recovered  by  any  consignee  aggrieved  in  any' 
court  of  competent  jurisdiction:  Provided, 
that  unless  such  consignee  recover  in  such  ac- 
tion the  full  amount  claimed,  no  penalty  shall 
be  recovered,  but  only  the  actual  amount  of 
the  loss  or  damage,  with  interest  as  aforesaid. 
Oauses  of  action  for  the  recovery  of  the  pos- 
session of  the  property  shipped,  for  loss  or 
damage  thereto  and  for  the  penalties  herein 
provided  for  may  be  united  in  the  same  com- 
plaint." It  is  established  that  the  defendant 
company  had  charge  of  the  goods,  having 
undertaken  to  transport  and  deliver  same  as 
common  carriers;  that,  when  delivered  to 
plaintiffs  by  defendant,  the  package  bad  been 
broken  open  and  goods  to  the  value  of  $59.75 
had  been  taken  out,  which,  with  the  propor- 
tional express  charge  of  21  cents,  caused 
damage  to  plaintiff  by  reason  of  negligent 
default  in  the  contract  of  carriage  to  the 
amount  of  $o9.96;  that  formal  demand  for 
this  exact  amoimt  had  been  made  and  filed 
with  defendant's  agent,  and  the  company  had 
failed  and  refused  to  pay  the  same  for  more 
than  90  days.  According  to  the  provisions  of 
the    statute,   therefore,   the   penalty   would 


attach  as  a  conclusion  of  law  from  the  ver- 
dict and  tSLCtB  admitted,  and.  If  the  statute  is 
valid,  the  recovery  by  plaintifCs  must  be  sus- 
tained. We  have  held  at  the  present  term. 
In  the  case  of  Efland  v.  Railroad,  59  S.  B^ 
355,  the  defendant's  appeal,  that  as  a  gen- 
eral rule  the  state  or  government,  having  con- 
trol of  the  matter,  had  the  right  to  establish 
certain  regulations  for  these  public  service 
corporations,  and  to  enforce  the  same  by  ap- 
propriate penalties,  and  that  in  the  fixing  of 
such  penalties  the  right  of  classification  was 
referred  largely  to  the  legislative  discretion, 
citing  case  of  Tullls  v.  Railway,  175  U.  S. 
348,  20  Sup.  Ct  136,  44  L.  Ed.  192,  and  other 
authorities  referred  to  and  approved  in  that 
decision ;  the  limitation  on  this  right  of  daa- 
sification  being  that  established  in  the  case 
of  Gulf,  O.  &  S.  F.  R.  CJo.  V.  Ellis,  165  U.  S. 
151,  17  Sup.  Ct  255,  41  L.  Ed.  666,  as  fol- 
lows :  *'The  mere  fact  of  classification  is  not 
sufficient  to  relieve  a  statute  from  the  reach 
of  the  equality  clause  of  the  fourteenth 
amendment,  and  in  all  cases  it  must  appear, 
not  merely  that  a  classification  has  been 
made,  but  also  that  It  has  been  made  on 
some  reasonable  ground,  something  which 
bears  a  just  and  proper  relation  to  the  at- 
tempted classification,  and  is  not  a  mere 
arbitrary  selection."  The  statute  construed 
and  upheld  in  Efiand's  Case,  supra,  was  sec- 
tion 2642,  Revisal  1905,  imposing  a  penalty 
for  wrongfully  failing  to  return  the  amount  of 
an  overcharge,  but  the  principle  applies  here, 
and  shows  that  the  statute  now  before  us 
(section  2644)  is  not  open  to  \he  objection 
sustained  in  Ellis'  Case,  supra,  but  is  a 
penalty  moderate  in  amount,  Imposed  only 
after  giving  opportunity  for  investigation, 
does  not  attach  unless  full  recovery  is  had 
in  accordance  with  demand  made,  and,  more- 
over, is  in  reasonable  and  direct  enforce- 
ment of  the  duties  incumbent  upon  common 
carriers,  and  imposed  alike  on  all  members  of 
a  given  class.  The  statute,  therefore,  is  not 
subject  to  the  criticism  that  it  denies  to  de- 
fendant the  equal  protection  of  the  law,  and 
we  do  not  understand  that  the  defendant  in- 
sists on  this  objection. 

It  is  strongly  urged,  however,  that  the 
law  Is  in  violation  of  article  1,  8  8.  of  the 
federal  Constitution,  conferring  on  Congress 
the  right  to  regulate  commerce  among  the 
several  states.  The  decisions  of  the  Supreme 
Court  of  the  United  States  have  uniformly 
held  that  under  this  clause  of  the  Constitu- 
tion commerce  between  the  states  shall  be 
free  and  untrammeled  by  any  regulations 
which  place  a  burden  upon  it,  and  these  de^ 
cisions  also  hold  that,  in  the  absence  of  in- 
hibitive  congressional  legislation,  a  state 
may  enact  and  establish  laws  and  regula- 
tions on  matters  local  in  their  nature,  which 
tend  to  enforce  the  proper  performance  of 
duties  arising  within  the  state,  and  which 
do  not  impede,  but  aid  and  facilitate,  inter- 
course and  traffic,  though  such  action  may 
incidentally  affect  interstate  commerce.    Gai« 
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yert  on  Regulation  of  Commerce,  pp.  76,  152, 
159.  A  case  in  this  court  (Harrill  y.  Rail- 
road, 144  N.  C.  532,  57  S.  EL  383)  well  iUu8^ 
trates  the  distinction  between  the  two  posi- 
tions, and  the  decision  in  that  case  is  an  apt 
authority,  we  think,  in  support  of  the  pres- 
ent Judgment  In  HarriU's  Case  the  con- 
signee demanded  his  goods  held  by  the  car- 
rier at  the  point  of  destination,  tendering 
the  lawful  charges  due  for  the  shipment  de- 
fendant's agent  wrongfully  refused  to  de- 
llyer.  A  recovery  by  consignee  of  a  penalty 
imposed  by  a  state  statute  for  such  wrong 
was  sustained,  and  it  was  held  as  follows: 
"A  railroad  company  owes  it  as  a  common- 
law  duty  to  deliver  freight  upon  tender  of 
lawful  charges  by  the  consignee,  and,  In  the 
absence  of  a  conflicting  regulation  by  Con- 
gress, Revlsal  1906,  S  2633,  imposing  a  pen- 
alty upon  default  of  the  railroad  company 
therein,  is  constitutional  and  valid,  and  is 
an  aid  to,  rather  than  a  burden  upon,  inter- 
state commerce."  The  same  doctrine  was 
announced  and  upheld  in  the  case  of  Bagg 
y.  Railroad,  109  N.  C.  279,  14  S.  B.  79,  14  L. 
R.  A.  596,  26  Am.  St  Rep.  569,  as  applied  to 
a  penalty  imposed  on  the  carrier  for  failure 
to  start  an  Interstate  shipment  within  the 
time  required  by  law.  In  that  well-sustain- 
ed opinion  Mr.  Justice  Avery,  for  the  court, 
said:  ''The  police  power  Is  the  authority  to 
establish  such  rules  and  regulations  for  the 
conduct  of  all  persons  as  may  be  conducive 
to  the  public  interest,  and  under  our  system 
of  government  Is  vested  In  the  Legislatures 
of  the  several  states  of  the  Union;  the  only 
limit  to  its  exercise  being  that  the  statute 
shall  not  conflict  with  any  provision  of  the 
state  Constitution,  or  with  the  federal  Con- 
stitution, or  laws  made  under  its  delegated 
powers.  Martin  v.  Hunter's  Lessee,  1 
Wheat  (U.  S.)  326,  4  L.  Ed.  07;  State  y. 
Moore,  104  N.  C.  714,  10  S.  B.  143,  17  Am. 
St  Rep.  696;  State  Tax  on  Railroad  Cross- 
Receipts,  15  Wall.  (U.  S.)  284,  21  L.  Ed.  164. 
So  long  as  the  state  legislation  is  not  in  con- 
flict with  any  law  passed  by  Congress  in 
pursuance  of  its  powers,  and  is  merely  in- 
tended and  operates  in  fact  to  aid  commerce 
and  to  expedite  Instead  of  hindering  the  safe 
tran^portatlon  of  persons  or  property  from 
one  commonwealth  to  another.  It  Is  not  re- 
pugnant to  the  Constitution  of  the  United 
States,  and  will  be  enforced  either  as  sup- 
plementary to  partial  federal  statutes  relat- 
ing to  the  same  subject,  or  In. lieu  of  such 
legislation,  where  Congress  has  not  exercised 
its  powers  at  all.  Morgan  S.  S.  Co.  v.  Lou- 
isiana, 118  U.  S.  455,  6  Sup.  Ct  1114,  30  L. 
Ed.  237;  Train  v.  Boston  Disinfecting  Co., 
144  Mass.  523,  11  N.  E.  929,  59  Am.  Rep. 
113;  Smith  v.  Alabama,  124  U.  S.  465,  8 
Sup.  Ct  564,  31  L.  Ed.  508;  Railroad  v.  Ala- 
bama, 128  U.  S.  96,  9  Sup.  Ct  28,  32  L.  Ed. 
352;  Welton  v.  Missouri,  91  U.  S.  275,  23 
L.  Ed.  347;  Railroad  v.  Fuller,  17  Wall. 
(U.  S.)  560,  21  L.  Ed.  710.  The  power  of 
Congress  over  commerce  between  the  states 


is,  as  a  general  rule,  exclusive,  and  Its  inac- 
tion is  equivalent  to  a  declaration  that  it 
shall  be  free  from  any  restraint  which  it  has 
the  right  to  impose,  except  by  such  statutes 
as  are  passed  by  the  states  for  the  purpose 
of  facilitating  the  safe  transmission  of  goods 
and  carriage  of  passengers,  and  are  ^ot  in 
conflict  with  any  valid  federal  legislation. 
Cooley's  Const  Lim.  595;  County  of  Mobile 
v.  Kimball,  102  U.  S.  607,  26  L.  Ed.  238; 
Wilson  V.  McNamee,  102  U.  S.  572,  26  L.  Ed. 
234;  Wilson  v.  B.  B.,  etc.,  Co.,  2  Pet.  (U. 
S.)  245,  7  L.  Ed.  412;  Pound  v.  Turck,  95 
U.  S.  459,  24  L.  Ed.  525;  Turner  v.  Mary- 
land, 107  U.  S.  38,  2  Sup.  Ct  44,  27  L.  Ed. 
370;  Morgan  S.  S.  Co.  v.  Louisiana,  su- 
pra." A  like  decision  has  been  made  on  a 
statute  similar  to  the  one  we  are  now  consid- 
ering in  our  neighboring  state  of  South  Caro- 
lina—Porter V.  Railway,  63  S.  C.  169,  41  S. 
B.  108,  90  Am.  St  Rep.  670— where  it  was 
held  as  follows:  "The  act  (22  St  at  Large,  p. 
443)  providing  a  penalty  on  common  carriers 
for  failure  to  pay  or  to  refuse  to  pay  dam- 
ages, etc.,  to  freight  within  60  days,  does  not 
conflict  with  those  sections  of  the  state  and 
federal  Constitutions  providing  for  the  equal 
protection  of  the  laws  to  all,  nor  with  the 
interstate  commerce  clause  of  the  federal 
Constitution,  or  acts  of  Congress  relating 
thereto."  These  opinions  are  in  accordance 
with  the  principle  established  by  numerous 
and  well-considered  decisions  of  the  United 
States  Supreme  Court,  which  are  alone  au- 
thoritative on  such  questions.  Mobile  v.  Kim- 
ball, 102  U.  S.  691,  26  L.  Ed.  238;  Smith  v. 
Alabama,  124  U.  S.  465-476,  8  Sup.  Ct  564, 
31  L.  Ed.  508;  Telegraph  Co.  v.  James,  162 
U.  S.  650,  16  Sup.  Ct  934,  40  L.  Ed.  1105; 
Bennington  v.  Georgia,  163  U.  S.  299,  18 
Sup.  Ct  1086,  41  L.  Ed.  166;  Railway  v. 
Solan,  169  U.  S.  133-137,  18  Sup.  Ct  289,  42 
L.  Ed.  688;  RaUway  v.  Florida,  203  U.  8. 
261,  27  Sup.  Ct.  109,  61  L.  Ed.  175.  In 
Smith  V.  Alabama,  supra,  Mr.  Justice  Math- 
ews for  the  court  said:  "It  Is  among  these 
laws  of  the  states,  therefore,  that  we  And 
provisions  concerning  the  rights  and  duties 
of  the  common  carriers  of  persons  and  mer- 
chandise, whether  by  land  or  by  water,  and 
the  means  authorized  by  which  injuries  re- 
sulting from  the  failure  properly  to  perform 
their  obligations  may  be  either  prevented  or 
redressed.  A  carrier  exercising  his  calling 
within  a  particular  state,  although  engaged 
in  the  business  of  interstate  commerce,  Is 
answerable  according  to  the  laws  of  the  state 
for  acts  of  nonfeasance  or  misfeasance  com- 
mitted within  its  limits.  If  he  fail  to  deliv- 
er goods  to  the  proper  consignee  at  the  right 
time  or  place,  he  is  liable  in  an  action  for 
damages  imder  the  laws  of  the  state  in  its 
courts;  or,  if  by  negligence  in  transporta- 
tion he  inflicts  injury  upon  the  person  of  a 
passenger  brought  from  another  state,  a 
right  of  action  for  the  consequent  damage  Is 
given  by  the  local  law.  In  neither  case 
would  it  be  a  defense  that  the  law  giving  the 
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right  to  redress  was  yold  as  being  an  uncon- 
stitutional regulation  of  commerce  by  tbe 
state.  This,  indeed,  was  the  very  point  de- 
cided in  Sherlock  v.  Ailing,  above  cited." 
In  Railway  v.  Solan,  supra,  Mr.  Justice 
Gray,  for  the  court,  said:  "A  carrier  exer- 
cising his  calling  within  a  particular  state, 
although  engaged  in  the  business  of  inter- 
state commerce.  Is  answerable,  according  to 
the  law  of  the  state,  for  acts  of  nonfeasance 
or  of  misfeasance  committed  within  its  lim- 
it&  If  he  fails  to  dellyer  goods  to  the  prop- 
er consignee  at  the  right  time  and  place,  or 
if  by  negligence  in  transportation  he  inflicts 
injury  upon  the  person  of  a  passenger 
brought  from  another  state,  the  right  of  ac- 
tion for  the  consequent  damage  is  given  by 
the  local  law.  It  is  "equally  within  the  pow- 
er of  the  state  to  prescribe  the  safeguards 
and  precautions  foreseen  to  be  necessary 
and  proper  to  prevent  by  anticipation  those 
wrongs  and  injuries,  which,  after  they  have 
been  inflicted,  the  state  has  the  power  to  re- 
dress and  to  punish.  The  rules  prescribed 
for  the  construction  of  railroads^  and  for 
their  management  and  operation,  designed 
to  protect  persons  and  property,  otherwise 
endangered  by  their  use,  are  strictly  within 
the  scope  of  the  local  law.  They  are  not 
in  themselves  regulations  of  interstate  com- 
merce, although  they  control,  in  some  de- 
gree, the  conduct  and  the  liability  of  those 
engaged  in  such  commerce.  So  long  as  Con- 
gress has  not  legislated  upon  the  particular 
subject,  they  are  rather  to  be  regarded  as 
legislation  in  aid  of  such  commerce,  and  as 
a  rightful  exercise  of  the  police  power  of 
the  state  to  regulate  the  relative  rights  and 
duties  of  all  persons  and  corporations  within 
Its  limits." 

The  case  before  us  comes  clearly  within 
the  principle  of  these  decisions.  The  penalty 
is  Imposed,  not  directly  upon  interstate  com- 
merce itself,  or  during  the  transportation  of 
the  goods,  but  it  arose  by  reason  of  default 
on  the  carrier's  part  after  the  transportation 
had  terminated,  and  is  in  enforcement  of  the 
duty  incumbent  upon  it  by  the  law  to  adjust 
and  pay  for  damages  arising  by  reason  of 
its  negligent  default  The  penalty  is  in  no 
sense  a  burden  on  intercourse  and  trafllc  be- 
tween the  states  but  It  is  in  aid  of  such 
traffic,  and,  in  the  absence  of  congressional 
legislation  to  the  contrary,  is  a  proper  sub- 
ject of  state  regulation.  We  were  referred 
by  counsel  to  cases  of  Railway  v.  Murphey, 
196  U.  S.  195,  25  Sup.  Ct  218,  49  L.  Ed.  444, 
Railway  v.  Mayes,  201  U.  S.  321,  26  Sup.  Ct. 
491,  50  L.  Ed.  772,  and  McNeill  v.  Ry.,  202 
U.  S.  543,  26  Sup.  Ct.  722,  50  L.  Ed.  1142, 
but  we  do  not  think  that  these  decisions  are 
in  conflict  with  the  views  we  have  held  to  be 
controlling  in  the  case  before  us.  As  we 
understand  them,  they  all  proceed  upon  the 
idea,  not  that  the  regulations  in  question 
were  void  because  they  affected  in  some  way 
interstate  commerce,  but  because  they  in- 
terfered directly  with  intercourse  and  traffic 


between  the  states,  and  were  of  a  charactw 
that  imposed  an  undoubted  and  distinct  bur- 
den upon  them.  A  careful  perusal  of  either 
of  these  cases  will  show  this  to  be  the  cor- 
rect deduction  from  the  decisions.  Thus  Mr. 
Justice  Brown  in  Mayes  Case,  supra  (page  328 
of  201  U.  a»  page  492  of  26  Sup.  Ct  [50  L.  Ed. 
772]),  says :  **The  exact  limit  of  lawful  legis- 
lation upon  this  subject  cannot  in  the  nature 
of  things  be  deflned.  It  can  only  be  illus- 
trated from  the  decided  cases  by  applying 
the  principles  therein  enunciated,  determin- 
ing from  these  whether  in  the  particular  case 
the  rule  be  reasonable  or  otherwise.  That 
states  may  not  burden  Instruments  of  inter- 
state commerce,  whether  railways  or  tele- 
graphs, by  taxation,  by  forbidding  the  Intro- 
duction into  the  state  of  articles  of  commerce 
generally  recognized  as  lawful,  or  by  pro- 
hibiting their  sale  after  introduction,  has 
been  so  frequently  settled  that  a  citation  of 
authority  is  unnecessary.  Upon  the  other 
hand,  the  validity  of  local  laws  designed  to 
protect  passengers  or  employes  or  persons 
crossing  the  railroad  tracks,  as  well  as  other 
regulations  intended  for  the  public  good,  are 
generally  recognized."  And  on  page  329  of 
201  U.  S.,  page  493  of  26  Sup.  Ct  (50  L.  Ed. 
772) :  "While  there  is  much  to  be  said  in 
favor  of  laws  compelling  railroads  to  fui^ 
nish  adequate  facilities  for  the  transporta- 
tion of  both  freight  and  passengers,  and  to 
regulate  the  general  subject  of  speedi,  length, 
and  frequency  of  stops,  for  the  heating, 
lighting,  and  ventilation  of  passenger  cars, 
the  furnishing  of  food  and  water  to  cattle 
and  other  live  stock,  we  think  an  absolute 
requirement  that  a  railroad  shall  furnish  a 
certain  number  of  cars  at  a  specifled  day, 
regardless  of  every  other  consideration  ex- 
cept strikes  and  other  public  calamities, 
transcends  the  police  power  of  the  state,  and 
amounts  to  a  burden  upon  interstate  com- 
merce. It  makes  no  exception  in  cases  of 
sudden  congestion  of  traffic,  an  actual  in- 
ability to  furnish  cars  by  reason  of  tlieir 
temporary  and  unavoidable  detention  in  oth- 
er states*  or  in  other  places  within  the  same 
state.  It  makes  no  allowance  for  interfer- 
ence of  traffic  occasioned  by  wrecks  or  other 
accidents  upon  the  same  or  other  roads,  in- 
volving a  detention  of  traffic,  the  breaking 
of  bridges,  accidental  fires,  washouts  or  other 
unavoidable  consequences  of  heavy  weather." 
And  on  page  330  of  201  U.  S.,  page  493  of 
26  Sup.  Ct.(50  L.  Ed.  772):  "Although  the 
statute  in  question  may  have  been  dictated 
by  a  due  regard  for  the  public  interest  of  the 
cattle  raisers  of  the  state,  and  may  have 
been  Intended  merely  to  secure  promptness 
on  the  part  of  the  railroad  companies  In 
providing  facilities  for  speedy  transporta- 
tion, we  think  that  in  its  practical  operation 
it  is  likely  to  work  a  great  Injustice  to  the 
roads,  and  to  impose  heavy  penalties  for 
trivial,  unintentional  and  accidental  viola- 
tions of  its  provisions,  when  no  damage 
could  actually  have  resulted  to  the  shippers." 
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And,  again,  on  page  331  of  201  TJ.  S.,  page 
494  of  26  Sup.  Ct  (50  L.  Ed.  772):  "While 
railroad  companies  may  be  bomid  to  furnish 
sufficient  cars  for  their  usual  and  ordinary 
traffic,  cases  will  inevitably  arise  where  l^ 
reason  of  an  unexpected  turn  in  the  market, 
a  great  public  gathering,  or  an  unforeseen 
rush  of  travel,  a  pressure  upon  the  road  for 
transportation  facilities  may  arise,  which 
good  management  and  a  desire  to  fulfill  all 
its  legal  reqtiirements  cannot  provide  for, 
and  against  which  the  statute  in  question 
makes  no  allowance.  Although  it  may  be  ad- 
mitted that  the  statute  is  not  far  from  the 
line  of  proper  police  regulations,  we  think 
that  sufficient  allowance  is  not  made  for  the 
practical  difficulties  hi  the  administration  of 
the  law,  and  that,  as  applied  to  Interstate 
commerce,  it  transcends  the  legitimate  pow- 
ers of  the  Legislature."  These  citations  we 
think  give  clear  indication  that  we  have 
correctly  Interpreted  the  opinion,  and  that 
the  decision  in  no  way  conflicts  4yith  the  dis- 
position we  have  made  of  the  present  case. 

We  find  no  error  in  the  record  to  the  de- 
fendant's prejudice,  and  the  judgment  below 
is  affirmed. 

No  error. 

ai6  "S.  C.  153) 

ROLLINS   V.   SEABOARD  AIR  LINE   RY. 

(Supreme  Court  of  North  Carolina.    Nov.  27, 
1907.) 

1.  Cabbiebs— Cabbiage  of  Goods— Delay  in 

TbA  NSPOBTATION— P  ABTIE8. 

Revisal  1905,  §  2632,  provides  tjhat  the  par^ 
ty  aggrieved  may  recover  a  penalty  for  a  car^ 
ner's  unreasonable  delajr  in  transporting  goods. 
Plaintiff  loaded  and  received  a  bill  of  lading  for 
a  car  load  of  wood,  shipped  to  the  consignee  to 
be  sold  by  him  for  plaintiff's  benefit  Held,  that 
plaintiff,  and  not  the  consignee,  was  the  party 
aggrieved  by  the  delay. 

2.  Same—Bvidencb— Question  fob  Jubt. 

In  an  action  under  Revisal  1905,  S  2632, 
where  the  delay  arose  and  existed  all  at  the 
point  of  shipment,  the  objection  that  there  is  no 
testimony  as  to  the  ordinary  time  required  for 
a  train  between  that  point  and  the  point  of 
destination  is  not  open  to  defendant. 
8.  Same. 

In  such  an  action,  where  it  is  shown  that 
the  point  of  shipment  is  a  regular  station  on 
the  company's  main  line,  leading  directly  to  the 
point  of  destination,  25  miles  away,  though  there 
is  no  testimony  rep:arding  the  ordinary  time  re- 
quired for  a  freight  train  between  the  two 
points,  the  jury  may  be  permitted  from  their 
common  observation  and  experience  to  consider 
and  determine  the  question  of  ordinary  time 
between  the  points,  and,  in  the  absence  of  ex- 
planation, fix  the  amount  of  the  wrongful  delay. 

4.  Same— Evidence. 

In  such  an  action,  evidence  that  plaintiff 
told  defendant's  aeent  that  plaintiff  was  ship- 
ping the  goods  to  be  sold  on  account,  and  that 
he  could  get  no  money  until  the  goods  were  sold, 
is  not  relevant  to  the  inquiry,  since,  when  plain- 
tiff establishes  that  he  is  the  party  aggrieved, 
it  bears  in  no  way  upon  his  demand  or  defend- 
ant's obligation,  whether  defendant  knew  who 
was  the  party  aggrieved,  either  at  the  inception 
of  the  matter  or  at  any  other  time. 

5.  Same— Statutoby    Pbovisions— Constitu- 
tionality. 

Revisal  1905,  8  2632,  which  provides  that 
the  party  aggrieved  may  recover  a  penalty  for 


a  carrier's  unreasonable  delay  In  transporting 
goods,  is  constitutional  as  a  valid  exercise  of  the 
police  power. 

Appeal  from  Saperior  Ck)urt,  Chatham 
County;  Webb,  Judge. 

Action  by  one  Rollins  against  the  Seaboard 
Air  Line  Railway.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Civil  action,  tried  on  appeal  from  the  court 
of  a  justice  of  the  peace.  This  action  was  to 
recover  a  penalty  for  unreasonable  delay  In 
shipment  of  a  car  load  of  wood  from  Merry 
Oaks,  N.  C,  to  Raleigh,  contrary  to  provisions 
of  section  2632,  Revisal  1905.  There  was  evi- 
dence on  the  part  of  plaintiff  tending  to  show 
that  Merry  Oaks  was  a  regular  station  on  the 
main  line  of  the  Seaboard  Air  Line,  about 
26  miles  distant  from  Raleigh,  N.  C,  and  that 
there  had  been  a  wrongful  delay  of  12  days 
in  the  shipment  of  the  wood  after  defendant 
company  had  received  the  wood  and  given 
bill  of  lading  for  same;  that  the  delay  occur- 
red at  the  initial  point,  the  car  on  which  it 
was  loaded  having  remained  on  the  defend- 
ant's side  track  at  Merry  Oaks  from  the  6th 
of  February,  1906,  to  February  20,  1906,  and 
the  wood  was  shipped  on  consignment  to  be 
sold  for  benefit  of  plaintiff  and  as  plaintiff's 
wood.  The  testimony  of  plaintiff  on  that 
question  was  as  follows:  "I  got  Mimms  to 
load  car  and  get  bill  of  lading  for  it  It  was 
my  load  of  wood.  Bill  of  lading  introduced 
in  evidence  dated  February  6,  1906.  Mr. 
Marks  was  agent  of  defendant  company  at 
that  time.  I  told  agent  of  defendant  the 
first  or  second  day  after  the  bill  of  lading 
was  Issued  that  I  insisted  on  the  shipping  of 
the  wood;  that  I  could  not  get  my  money  for 
the  wood  until  it  was  sold.  I  told  him  that 
I  was  shipping  the  wood  to  Mr.  J.  O.  Mor- 
gan for  him  to  sell  for  me,  and  that  I  could 
get  no  money  for  the  wood  until  it  was  ship- 
ped. I  had  not  sold  or  agreed  to  sell  the 
wood  at  that  time.  I  shipped  it  to  be  sold 
for  me."  There  was  evidence  on  the  part  of 
defendant  in  explanation  of  the  delay  as  fol- 
lows: *'(1)  That  the  side  track  on  which  the 
car  was  placed  was  torn  up  and  had  to  be 
repaired,  which  prevented  the  car  from  being 
taken  out  on  time;  (2)  that  all  north-bound 
local  freights  had  their  tonnage,  and  were  un- 
able to  take  the  wood  before  it  was  done." 
Issues  were  submitted  and  responded  to  by 
the  jury  as  follows:  "(1)  Did  the  plaintiff 
deliver  to  the  defendant  a  car  of  wood  on  the 
6th  day  of  February,  1906,  and  did  the  de- 
fendant deliver  a  bill  of  lading  therefor,  as 
alleged?  Answer.  Yes.  (2)  Did  defendant 
take  an  unreasonable  time  in  transporting 
said  car  of  wood  from  Merry  Oaks  to  Ra- 
leigh under  the  circumstances  in  this  case? 
Answer.  Yes.  (3)  Did  the  defendant  have 
notice,  at  the  time  the  contract  of  carriage 
was  made,  that  the  plaintiff  was  the  owner  of 
the  wood,  and  that  he  retained  title  to  the 
same?  Answer.  No.  (4)  Did  the  defendant 
at  any  time  before  the  said  car  was  shipped 
have  notice  that  the  plaintiff  had  retained 
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title  to  the  same?  Answer.  Yes.  (5)  What 
amount.  If  any,  1b  the  plaintiff  entitled  to  re- 
cover? Answer.  $80.'*  There  was  judgment 
on  the  verdict  for  plaintiff,  and  defendant  ex- 
cepted and  appealed. 

H.  A.  London  &  Son,  for  plaintiff.  Day, 
Bell  &  Allen  and  Womack,  Hayes  &  Byniun, 
for  defendant 

HOKB,  J.  (after  stating  the  facts  as 
above).  We  find  nothing  in  the  record  or 
case  on  appeal  which  gives  the  defendant 
Just  ground  for  complaint.  It  was  chiefly 
urged  for  reversible  error  that  the  judge  be- 
low should  have  instructed  the  jury  that,  if 
they  believed  the  testimony,  the  plaintiff  was 
not  the  "party  aggrieved"  under  the  principle 
established  in  the  case  of  Stone  v.  Railroad, 
144  N.  G.  220,  56  S.  B.  932.  But  the  facts  do 
not  bring  the  present  case  within  the  prin- 
ciple  of  that  decision.  In  that  case  the  court 
properly  held  that  "when  goods  are  delivered 
to  a  common  carrier  for  transportation,  and 
bill  of  lading  issued,  the  title,  in  the  absence 
of  any  direction  or  agreement  to  the  contrary, 
rests  in  the  consignee,  who  is  alone  entitled 
to  sue  as  the  party  aggrieved  under  the  stat- 
ute." And,  applying  the  principle,  the  court 
was  of  opinion  that  there  was  no  testimony 
which  tended  to  withdraw  the  case  from  the 
general  principle.  In  our  case,  however,  the 
undisputed  testimony  was  to  the  effect  that 
at  the  time  of  the  shipment  plaintiff  had 
made  no  sale  of  the  wood,  but  the  same  was 
shipped  to  be  sold  for  the  benefit  of  the  plain- 
tiff, the  consignor,  and  that  he  alone  had  the 
legal  right  to  demand  that  the  transportation 
be  promptly  made  as  required  by  law  and 
the  terms  of  the  contract.  This  brings  the 
inresent  case  clearly  within  the  principle  de- 
clared in  opinion  of  Summers  v.  Railroad, 
138  N.  0.  295,  50  S.  B.  714.  In  that  decision 
the  court  said:  "In  giving  the  penalty  to  the 
party  aggrieved,  the  statute  simply  designates 
the  person  who  shall  have  a  right  to  sue,  and 
restricts  It  to  him  who,  by  contract,  has  ac- 
quired the  right  to  demand  that  the  service 
be  rendered.  The  party  aggrieved,  in  stat- 
utes of  this  character,  is  the  one  whose  legal 
right  is  denied,  and  the  penalty  is  enforceable 
independent  of  pecuniary  Injury.  Switzler  v. 
Rodman,  48  Mo.  197;  Quails  v.  Sayles,  18 
Tex.  Civ.  App.  400,  45  S.  W.  839;  Grocery  Co. 
V.  Railway,  136  N.  O.  396,  48  S.  B.  801.  Or^ 
dinarlly,  in  case  of  a  shipment  of  goods  by  a 
railway  to  a  person  who  has  ordered  them, 
on  delivery  to  the  railroad,  the  company  re- 
ceives them  as  the  agent  of  the  vendee  or  con- 
signee, and  such  person  would  be  the  ag- 
grieved party  by  delay  in  forwarding.  But 
in  this  case,  by  the  terms  of  the  agreement  be- 
tween the  plaintiff  and  Ward  &  Son,  the 
plaintiff  was  not  to  get  credit  for  the  return- 
ed goods  till  they  were  received  by  Ward  & 
Son.  It  made  no  difference  to  this  firm 
whether  the  goods  were  returned  or  not 
They  had  their  account  against  the  plaintiff, 
and  a  fair  interpretation  of  the  agreement  be- 


tween the  parttes  Is  that  no  credit  was  to  be 
given  till  the  goods  came  to  hand.  Until 
this  occurred,  the  loss  of  the  goods  would 
have  been  the  loss  of  the  plaintiff,  and  he 
alone  was  Interested  in  urging  the  shipment" 
This  authority  is  controlling,  and  decides  the 
point  against  defendant's  position. 

It  was  objected,  further,  that  the  court 
should  have  held  that  there  was  no  testimony 
to  be  considered  by  the  jury,  that  there  had 
been  imreasonable  delay  in  the  shipment,  and 
this,  for  the  reason  that  no  witness  had  stat- 
ed in  express  terms  what  was  the  ordinary 
time  required  for  a  freight  train  between 
Merry  Oaks  and  Balelgh.  The  objection  is 
hardly  open  to  defendant  on  this  record,  for 
all  the  testimony  was  to  the  effect  that  the 
delay  complained  of  arose  and  existed  all  at 
the  point  of  shipment.  Merry  Oaks,  but,  con- 
sidering that  the  exception  is  properly  pre- 
sented, we  think  that  there  was  testimony 
sufficient  to  cany  the  case  to  the  Jury.  The 
time  of  deUy  was  shown,  and  it  was  also 
found  that  Merry  Oaks,  the  point  of  ship- 
ment was  a  regular  station  on  the  main  line 
of  the  Seaboard  Air  Line,  leading  directly 
to  Raleigh,  the  point  of  destination,  and  only 
25  miles  distant  and  with  facts  and  condi- 
tions so  simple  and  circumscribed  the  jury 
might  well  be  permitted,  from  their  common 
observation  and  experience,  to  consider  and 
determine  the  question  of  ordinary  time  be- 
tween the  two  points,  and,  in  the  absence  of 
explanation,  fix  the  amount  of  wrongful  de- 
lay on  the  principle  established  in  Wright  v. 
Railway,  1^  N.  0.  225,  37  S.  B.  221,  and 
Deans  v.  Railway,  107  N.  O.  693,  12  S.  B.  77, 
22  Am.  St  Rep.  902. 

Bxception  was  also  made  that  the  court 
permitted  the  plaintiff  to  testify  that  he  told 
defendant's  agent  a  few  days  after  the  bill 
of  lading  was  given  that  he  was  shipping  the 
wood  to  be  sold  on  account  and  that  plain- 
tiff could  get  no  money  till  the  wood  was 
sold.  The  evidence  was  introduced  on  the 
third  and  fourth  issues  as  to  whether  the  de- 
fendant was  notified  that  plaintiff  was  the 
"party  aggrieved";  but  we  do  not  think  that 
the  issues  themselves  were  material  to  the 
controversy,  or  that  the  testimony  was  in  any 
way  relevant  to  the  inquiry.  It  should  al- 
ways be  required,  for  a  lawful  recovery,  on  a 
statute  having  this  wording,  that  plaintiff 
should  establish  that  he  is  the  party  aggriev- 
ed; for,  as  said  by  Mr.  Justice  Connor  in 
Stone's  Case,  supra:  "It  is  manifest  that  the 
statute  does  not  contemplate  that  two  re- 
coveries should  be  recovered  for  the  same 
breach  of  duty."  But  when  this  is  done  and 
defendant  is  thereby  protected  from  responsi- 
bility except  to  the  rightful  claimant  it  is  of 
no  importance  and  bears  in  no  way  on  the 
justice  of  plaintiff's  demand  or  of  defendant's 
obligation  whether  defendant  knew  who  was 
the  party  aggrieved,  either  at  the  inception  of 
the  matter  or  at  any  other  time.  The  excep- 
tion noted  on  the  trial  that  the  statute  was 
unconstitutional  in  denying  to  defendant  the 
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equal  protection  of  the  law  was  not  insisted 
upon  here.  The  court  in  several  decisions 
has  held  that  the  statute  is  valid  and  the  ob- 
jection cannot  be  sustained.  Walker  v.  Rail- 
way, 137  N.  0. 163,  49  S.  B.  84;  Stone's  Case, 
supra. 

There  is  no  error,  and  the  judgment  below 
is  afOirmed. 

No  error. 


(146  N.  C.  218) 

CARDWELL  v.  NORTH  CAROLINA  R.  CO. 

(Supreme  Court  of  North  Carolina.    Nov.  27, 
1907.) 

1.  Cabbiebs— Cabbiaok  or  Good&— Delay  ui 
Tbanspobtation— Statutoby  Pbovisionst- 
Constitutionality. 

Revisal  1905,  S  2632,  which  provides  that 
the  party  aggrieved  may  recover  a  penalty  for 
a  carrier's  unreasonable  delay  in  transporting 
goods,  is  constitutional,  as  a  valid  exercise  of 
the  police  power. 

2.  Same— Pabties— "Pabty  Aggbibvbd." 

Revisal  1905,  S  2632,  provides  that  the  par- 
ty aggrieved  may  recover  a  penalty  for  a  car- 
rier's unreasonable  delay  in  transporting  goods. 
Plaintiff  sold  goods  to  one  at  a  distant  point, 
delivered  them  to  the  carrier,  and  received  a 
bill  of  lading  therefor.  Delivery  at  the  buyer's 
home  was  a  part  of  the  contract  of  sale.  Held^ 
that  plaintiff,  and  not  the  consignee,  was  the 
''party  aggrieved"  by  the  unreasonable  delay, 
since  the  plaintiff  is  the  one  whose  legal  right 
is  denied. 

8.   SAME—IiVIDENCX. 

In  an  action  under  Revisal  1906.  S  2632, 
it  is  not  relevant  to  the  inquiry  whether  or  not 
defendant  knew  the  facts  which  gave  plaintiff 
the  right  to  sue. 

Appeal  from  Superior  Court,  Alamance 
County;  O.  H.  Allen,  Judge. 

Action  by  one  Cardwell  against  the  North 
Carolina  Railroad  Company  for  the  value 
of  goods  and  the  penalty  for  delay  in  trans- 
portation. From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Civil  action,  tried  on  appeal  from  the  court 
of  a  Justice  of  the  peace.  There  was  evi- 
dence tending  to  show  that  plaintiff  had  sold 
to  one  M.  J.  Blue  a  package  of  harness  worth 
$24.50,  to  be  delivered  at  Efland,  N.  C,  the 
stipulation  as  to  delivery  at  Efland  being  a 
part  of  the  contract  of  sale.  The  plaintiff 
had  same  shipped  by  defendant  company 
from  Burlington,  N.  C,  to  Efland,  N.  (X, 
prepaying  the  freight  charges,  and  taking  a 
bill  of  lading  therefor  as  shipped  to  M.  J. 
Blue;  that  defendant  failed  to  transport 
and  deliver  said  harness  within  ordinary 
time  in  accordance  with  the  contract,  and 
plaintiff,  having  made  good  the  loss  to  the 
purchaser,  M.  J.  Blue,  by  supplying  him  with 
other  harness,  filed  his  claim,  as  required 
by  the  statute,  and  instituted  this  action  to 
recover  for  the  loss  of  the  harness,  and  for 
the  penalty  for  vnrongfully  failing  to  trans- 
port freight,  allowed  by  section  2632,  Revisal 
1905.  Under  the  charge  of  the  court,  there 
was  verdict  for  plaintiff  for  the  value  of  the 
goods  and  the  penalty,  Judgment  on  the  ver- 
dict, and  defendant  excepted  and  appealed. 

59  S.E.-43 


Brooks  &  Thompson  and  W.  H.  Carroll, 
for  plaintiff.  King  &  Kimball  and  Parker 
&  Parker,  for  defendant 

H0E:e^  J.  (after  stating  the  facts  as  above). 
The  statute  has  been  upheld  as  a  constitu- 
tional enactment  in  Walker's  Case,  137  N.  C. 
163,  49  S.  B.  J^,  Stone's  Case,  144  N.  C.  220, 
56  S.  E.  9800  and  other  decisions  of  like 
import,  and  the  principle  upon  which  It  rests 
has  been  affirmed  in  Efland's  Case  (defend- 
ant's appeal,  at  the  present  term)  59  S.  E. 
355.  It  is  chiefly  urged  for  error  by  appel- 
lant that  plaintiff  Is  not  the  '<party  aggriev- 
ed" under  the  principle  announced  in  Stone's 
Case,  supra,  in  that  it  was  held:  "Wnen 
goods  are  delivered  to  a  common  carriev  for 
transportation  and  bill  of  lading  issued,  the 
title,  in  the  absence  of  any  direction  or  agree- 
ment to  the  contrary,  vests  in  the  consignee, 
who  is  alone  entitled  to  sue  as  the  'party 
aggrieved'  for  the  penalty  given  by  section 
1467,  Revisal  1905."  This  is  undoubtedly  a 
correct  decision,  applying,  as  stated,  where  it 
appears  that  goods  are  shipped  and  bill  of 
lading  taken  to  a  consignee  without  more. 
As  indicated  in  the  opinion,  however,  where 
the  facts  show,  as  in  this  case,  that  from 
the  attendant  circumstances  or  the  terms  of 
the  agreement  some  person  other  than  the 
consignee  is  the  one  whose  legal  right  is 
denied  and  who  is  alone  interested  in  hav- 
ing the  transportation  properly  made,  a  dif- 
ferent rule  obtains,  and  the  case  comes  with- 
in the  principle  of  Summer's  Case,  138  N. 
C.  295,  50  S.  E.  714.  In  that  opinion  it  was 
said:  '*In  giving  the  penally  to  the  party 
aggrieved,  the  statute  simply  designates  the 
person  who  shall  have  the  right  to  sue,  and 
restricts  it  to  him  who,  by  contract,  has  ac- 
quired the  right  to  demand  that  the  servioe 
be  rendered.  'The  party  aggrieved  is  the 
one  whose  legal  right  is  denied.' "  Nor  is  it 
a  valid  objection  to  this  recovery  that  de- 
fendant may  not  have  been  made  aware  of 
the  facts  which  gave  to  plaintiff  the  right  to 
sue  as  the  "party  aggrieved"  under  the  stat- 
ute. As  shown  in  case  of  Rollins  v.  Railroad 
(at  the  present  term)  59  S.  E.  671,  neither  the 
issue  as  to  defendant's  actual  knowledge,  nor 
the  evidence  tending  to  support  it,  are,  as  a 
general  rule,  relevant  to  the  inquiry.  In  the 
absence  of  any  counterclaim  or  offset  in  fa- 
vor of  defendant  against  the  person,  who  as 
consignee  appears  to  be  the  *'party  interest- 
ed" under  the  contract,  if  the  case  is  tried 
and  determined  in  accordance  with  law,  and 
in  a  way  to  protect  defendant  from  a  sec- 
ond recovery,  it  is  not  material  whether  the 
real  party  in  interest  was  known  to  defend- 
ant or  not. 

We  are  of  opinion  that  the  authorities  re- 
ferred to  are  decisive  against  the  defendant's 
position,  and  we  And  no  error  in  the  pro- 
ceedings below  that  gives  appellant  any  Just 
ground  of  complaint. 

No  error. 
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BiYERS  ▼.  CITY  OF  CHARLOTTa 

(Supreme  Court  of  North  Carolina.    Dec.  4. 
1907.) 

1.  BVIDENOIB— COMPETBNCT— VAI.UB    OF    RSAI. 

EsTATK— Opinion  Evidence. 

In  an  action  for  damases  to  a  meadow  by 
a  sewer,  in  which  action  defendant  city  asked 
for  condemnation  of  a  rizht^  way,  evidence 
by  neighboring  farmers  who  iP^  the  meadow 
well  as  to  the  amount  of  hay  the  meadow  would 
probably  produce  had  the  sewer  not  been  built 
was  competent,  in  confirmation  of  the  owner's 
ostimate  of  its  market  value. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,   Evidence,  S  2273.1 

2.  Same. 

The  greater  or  less  acquaintance  of  wit- 
nesses with  a  meadow,  testifying  as  to  the 
amount  of  hay  a  meadow  would  probably  pro- 
duce, goes  to  the  weight  to  be  given  their  tes- 
timony, and  not  its  competency. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §§  2217,  2273;  vol.  50.  Wit- 
nesses, S  80.] 

3.  Saioe. 

Evidence  by  witnesses,  who  were  farmers 
and  had  examined  the  land,  though  they  had  no 
previous  acouaintance  therewith,  as  to  what 
the  land  would  produce  after  the  sewer  was  con- 
structed, was  competent. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Evidence,  §§  2217,  2273.] 

Appeal  from  Superior  Court,  Mecklenburg 
County ;  Ferguson,  Judge. 

Action  by  J.  S.  Myers  against  the  city  of 
Charlotte.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Hugh  W.  Harris  and  John  A  McRae,  for 
appellant  R.  S.  Hutchison  and  Burwell  & 
Cansler,  for  appellee. 

CLARK,  C.  J.  This  ia  an  action  for  dam- 
ages to  plaintiff's  meadow  from  a  sewer  built 
through  it,  partly  above  ground.  Inclosed 
within  a  concrete  wall  and  partly  under  or 
through  the  soil.  There  was  evidence  that 
after  heavy  rains  the  culverts  under  the 
sewer  did  not  always  fully  carry  off  the  wa- 
ter, causing  it  to  pond  back  on  the  meadow 
to  its  injury;  besides,  the  defendant  in  his 
answer  asked  for  the  condemnation  of  a 
strip  40  feet  wide  for  right  of  way  and  as- 
sessment of  its  value  in  this  action.  There 
are  but  two  exceptions,  both  to  the  admission 
of  evidence. 

The  plaintiff  testified  to  the  market  value 
of  the  land,  and,  as  a  basis  for  his  opinion, 
testified  without  objection  what  had  been  his 
Income  from  it  in  the  value  of  the  hay  pro- 
duced before  the  sewer  was  built  The  de- 
fendant excepted  because  two  other  witness- 
es were  permitted  to  confirm  plaintiff  by  giv- 
ing their  opinion,  as  farmers,  as  to  the  amount 
of  hay  the  meadow  would  probably  produce. 
Though  they  had  no  personal  knowledge  of 
what  it  had  actually  produced,  they  were  ex- 
perienced farmers,  knew  this  meadow  well, 
and  owned  land  near  by.  Their  evidence  was 
competent  and  was  such  as  a  jury  would  nat- 
urally desire  to  aid  them  In  coming  to  a  just 
conclusion.  It  was  such  Information  as  an 
intending  purchaser  would  always  seek.     It 


is  true  the  measure  of  damages  is  the  market 
value  of  so  much  of  the  land  as  was  taken, 
and  the  deterioration  of  the  rest  by  flooding. 
The  estimate  of  Its  yield  in  hay,  for  raising 
which  It  had  been  used,  was  competent  to 
confirm  the  plaintiff's  estimate  of  its  market 
value.  The  greater  or  less  acquaintance  of 
the  witnesses  with  the  land  went  to  the 
weight  to  be  given  to  their  testimony,  but 
did  not  render  it  incompetent 

The  second  exception  is  to  the  admission  of 
the  evidence  of  two  witnesses,  also  neighbor- 
ing farmers  of  experience,  as  to  wliat  the 
land  would  produce  in  its  present  condition, 
since  the  sewer  was  built;  this  being  for  the 
purpose  of  showing  that  it  has  now  no  pro- 
ductive capacity  and  hence  no  market  value. 
As  the  land  Is  used  only  for  agriculture^  we 
do  not  see  how  the  defendant  is  hurt  by  the 
witnesses  giving  as  the  basis  of  their  estimate 
of  market  value  the  amount  of  produce  the 
land  will  yield  in  its  present  condition.  The 
witnesses  examined  the  land,  bat  had  no  pre- 
vious acquaintance  with  it  They  were  ex- 
perienced farmers,  and  what  weight  should 
be  given  to  their  testimony  that  the  land 
could  not  now  produce  crops  by  reason  of 
ponding  water  was  a  matter  for  the  jury. 
The  value  of  land  Is  largely  one  of  opinion, 
derived  from  a  variety  of  circumstances,  and, 
when  it  is  agricultural  land,  one  of  the  most 
Important  is  the  yield  of  crops  therefrom. 
That  is  a  matter  of  which  farmers,  acquaint- 
ed with  the  land,  or  who  have  examined  it 
can  express  an  opinion  upon,  more  or  less 
accurately.  This  opinion  is  subject  to  the 
test  of  cross-examination,  and  the  weight  to 
be  given  to  it  Is  a  matter  for  the  jury.  This 
matter  has  been  recently  fully  discussed. 
Creighton  v.  Water  Commissioners,  143  N.  a 
171,  55  S.  E.  511 ;  Brown  v.  Power  Company, 
140  N.  C.  341,  62  S.  E.  054,  3  L.  R.  A.  (N.  S.) 
912. 

No  error. 


a46  N.  C.  242) 

NBILL  et  al.  v.  WILSON  et  al. 

(Supreme  Court  of  North  Carolina.    Dec.  4. 
1907.) 

1.  Death  —  NsoLiaBNCE  —  Recovery  —  Dis- 
tribution. 

The  right  of  action  conferred  by  Revisal 
1905,  S  59,  making  those  causing  negligent 
deaths  liable  to  decedent's  personal  representa- 
tives, and  providing  that  the  recovery  shall  not 
be  applied  to  the  pavment  of  debts  or  legacies, 
but  that  it  shall  be  distributed  as  intestate  prop- 
erty, is  property  as  a  part  of  intestate's  estate, 
and,  for  the  purpose  of  devolution  and  transfer, 
the  rights  of  the  claimants  are  to  be  determined 
as  of  the  time  when  intestate  died,  and  hence 
under  section  4,  providing  that,  when  a  married 
woman  dies  intestate,  the  surviving  husband 
may  administer  upon  her  personalty  and  hold 
the  same  subject  to  the  claims  of  her  creditors 
and  others  having  rightful  demands  against  her. 
to  his  own  use,  etc.,  and  providing  that  if  the 
husband  dies  after  his  wife,  but  before  adminis- 
tering, his  personal  representative  or  assignee 
shall  receive  the  personalty  of  the  wife  as  a  part 
of  the  husband's  estate,  subject  as  aforesaid, 
where  intestate's  daughter  died  after  his  negli- 
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cent  death  and  before  recovery  therefor,  and 
her  husband  became  insane  after  becoming  ad- 
ministrator, her  administrator  de  bonis  non  is 
entitled  to  her  share  of  the  recovery  for  the 
husband's  benefit,  subject  to  the  claims  of  her 
creditors  and  others  having  rightful  demands 
against  her  estate. 
2.  Same— Exemption  fbom  Debts. 

Revisal  1905,  |  59,  providing  tliat  recovery 
for  negligent  death  shall  not  be  applied  as  as- 
sets in  the  payment  of  debts  or  legacies,  but  shall 
be  distributed  as  intestate  property,  refers  to 
decedent's  creditors,  and  not  the  distributees'. 

Appeal  from  Superior  Ck)urt,  Gaston  Coun- 
ty; Ward,  Judge. 

Ciontroversy  without  action  between  Mrs. 
Minerva  Nelll  and  others  and  F.  G.  Wilson 
and  others.  From  the  Judgment,  Nelll  and 
others  appeal.     Affirmed. 

Controversy  without  action,  regularly  sub- 
mitted and  determined.  From  the  facts 
agreed  upon  It  appears:  That  defendants'  in- 
testate, Robert  Q.  Wilson,  died  on  September 
10, 1904,  leaving  him  surviving,  as  next  of  kin 
and  distributees  under  the  law,  his  mother 
and  several  brothers  and  sisters,  among  the 
last  Mrs.  Elizabeth  Quinn,  wife  of  J.  R. 
Quinn.  That  defendant  F.  G.  Wilson  was 
qualified  as  administrator  of  intestate  on 
September  15,  190i.  Mrs.  Elizabeth  Quinn 
died  on  September  80,  1904,  and  on  October 
24,  1904,  her  surviving  husband,  J.  R.  Quinn, 
was  duly  qualified  as  her  administrator,  and 
said  J.  R.  Quinn  having  become  non  compos 
mentis,  E.  L.  Wilson,  one  of  the  plaintiffs, 
became  adminlstratpr  de  bonis  non  of  Eli- 
sabeth Quinn,  deceased,  and  also  guardian 
of  J.  R.  Quinn.  That  defendant,  adminis- 
trator, has  on  hand  an  amount  of  money 
arising  from  a  recovery  had  by  said  defend- 
ant by  reason  of  negligence  of  a  railroad  com- 
pany causing  the  death  of  intestate.  That  ac- 
tion against  the  company  for  such  wrongful 
act  was  begun  November,  1904,  Judgment  ob- 
tained in  December,  1904,  and  amount  was 
paid  on  11th  of  January,  1906.  And  the 
question  presented,  on  these  and  other  facts 
stated,  is  whether  E.  L.  Wilson,  one  of  the 
plaintiffs,  administrator  de  bonis  non  of  Eli- 
zabeth Quinn  and  guardian  of  the  husband 
of  Elizabeth  Quinn,  who  had  been  her  quali- 
fied administrator,  is  entitled  to  her  propor- 
tion of  the  fund  as  distributee.  The  Judge 
below  held  and  entered  Judgment  as  follows: 
''This  cause  coming  on  to  be  heard  upon  the 
statement  of  the  facts  in  the  case  agreed, 
and  after  hearing  arguments  and  duly  con- 
sidering the  same,  now,  upon  motion  of  O. 
F.  Mason,  attorney  for  E.  L.  Wilson,  admin- 
istrator d.  b.  n.  of  Mrs.  Elizabeth  Quinn,  it 
Is  adjudged  by  the  court  that  the  said  E. 
Ij.  Wilson,  administrator  as  aforesaid.  Is  en- 
titled to  recover,  and  that  he  do  recover  of  the 
defendant  F.  G.  Wilson  administrator  of  the 
estate  of  Robert  Q.  Wilson  the  sum  of  $628.- 
d4,  the  admitted  balance  in  his  hands,  which 
sum,  in  the  opinion  of  the  court,  belongs  to 
the  estate  of  the  said  Elizabeth  Quinn  under 
the  facts  agreed  upon  as  aforesaid.  It  is  fur- 
ther adjudged  that  Mrs.  Minerva  Nelll,  Mrs. 


Daley  Hutchison,  Willis  Wilson,  CJonnle  Wil- 
son, Charles  Wilson,  Rebecca  Wilson,  and 
Shelton  Wilson  have  received  their  full  share 
of  the  estate  of  Robert  Q.  Wilson,  as  well  as 
■their  share  in  the  fund  recovered  from  the 
Southern  Railway  Company  by  F.  G.  Wilson, 
administrator  of  Robert  Q.  Wilson,  and  the 
said  parties  are  therefore  excluded  from  par- 
ticipating in  the  funds  in  controversy.  It  is 
adjudged  that  the  administrator  F.  G.  Wil- 
son pay  the  costs  of  this  proceeding  out  of 
the  said  funds."  From  the  Judgment,  the 
distributees,  other  than  E.  L.  Wilson,  adminis- 
trator and .  guardian,  appealed. 

A.  G.  Mangum,  for  appellant    O.  F.  Mason, 
for  appellees. 

HOKE,  J.  (after  stating  the  facts  as  above). 
Our  statute  addressed  to  this  question  (Re- 
visal 1905,  I  59)  enacts  as  follows:  "When- 
ever the  death  of  a  person  is  caused  by  a 
wrongful  act,  neglect  or  default  of  another, 
such  as  would,  if  the  Injured  party  had  lived, 
have  entitled  him  to  an  action  for  damages 
therefor,  the  person  or  corporation  that  would 
have  been  so  liable,  and  his  or  their  execu- 
tors, administrators,  collectors  or  succes- 
sors, shall  be  liable  to  an  action  for  damages, 
to  be  brought  within  one  year  after  such 
death,  by  the  executor,  administrator  or  col- 
lector of  the  decedent;  and  this  notwith- 
standing the  death,  and  although  the  wrong- 
ful act,  neglect  or  default,  causing  the  deaths 
amount  in  law  to  a  felony.  The  amount  re- 
covered In  such  action  is  not  liable  to  be  ap- 
plied as  assets,  in  the  payment  of  debts  or 
legacies,  but  shall  be  disposed  of  as  provid- 
ed in  this  chapter  for  the  distribution  of 
personal  property  in  case  of  intestacy."  It 
is  said  in  Cooley  on  Constitutional  Limita- 
tions (7th  Ed.)  p.  577,  "that  a  vested  rtght  of 
action  is  property  In  the  same  sense  that 
tangible  things  are  property,"  and,  quoting 
this  authority  with  approval  in  Duckworth  v. 
Mull,  143  N.  C.  466,  55  S.  B.  852,  the  court 
said:  "While  in  ordinary  transactions  the 
term  'property*  is  not  supposed  to  include  a 
right  of  action,  yet  in  constitutions  and  pub- 
lic statutes,  where  the  words  permit  and 
the  spirit  and  intent  of  the  law  require,  a 
vested  right  of  action  is  frequently  consid- 
ered and  treated  a^  property."  It  is  not  re* 
quired,  however,  to  resort  to  this  rule  of 
construction  as  on  a  statute  of  doubtful  im- 
port, for  we  are  of  opinion  that  the  statute 
quoted  gives  clear  indication  of  the  purpose 
of  the  Legislature  to  impress  upon  the  right 
of  action,  the  character  of  property  as  a 
part  of  the  intestate's  estate,  and  that  for 
the  purpose  of  devolution  and  transfer  tha 
right  of  the  claimants  should  be  fixed  and  de 
termined  as  of  the  time  when  the  intestate 
died.  Even  if  the  statutes  were  less  explicit 
the  inconvenience  of  adopting  any  other  pe- 
riod for  determining  who  should  be  the  right- 
ful claimants,  and  the  uncertainty  that  would 
attend  it,  extending  in  many  instances  over  « 
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long  period  of  time,  would  almost  of  neces- 
sity compel  such  a  construction. 

This  position  finds  some  support  In  the  case 
of  jBaker  v.  Railway,  91  N.  C.  308,  where  the 
court  sustained  and  made  effective  a  release 
given  by  one  of  the  beneficiaries  prior  to 
recovery.  According  to  the  Interpretation 
we  have  given  It,  that  the  right  of  action  con- 
ferred is  property,  and  to  be  treated,  for  the 
purpose  of  distribution,  as  a  part  of  the  in- 
testate's estate,  the  recognized  principle  ap- 
plies, referring  to  the  time  of  the  intestate's 
death  as  the  period  when  the  distributees,  as 
the  rightful  claimants  of  vested  interests, 
shall  be  fixed  and  determined.  Whit  t.  Ray, 
26  N.  C.  14;  Rose  v.  Clark,  8  Paige  (N.  Y.) 
574;  14  Oyc.  pp.  107-109.  It  follows  from 
this  position  that,  under  section  4,  Revlsal 
1905,  the  administrator  de  bonis  non  of  Mr& 
Qulnn  is  entitled  to  her  share  of  the  fund  in 
question,  to  be  held  by  him  for  the  benefit 
of  J.  R.  Quinn,  the  husband,  subject  to  the 
claims  of  her  creditors  and  others  having 
rightful  demands  against  her;  for  the  pro- 
tection of  this  fund  against  creditors  provid- 
ed for  by  the  statute  (section  59,  supra)  re- 
fers to  the  creditors  of  the  intestate,  and 
does  not  extend  or  apply  to  the  creditors 
of  the  distributee. 

There  is  no  error  In  the  Judgment  below» 
and  the  same  is  afilrmed. 

Affirmed. 


(146  N.  C.  236) 
SHAW  ▼.  HIGHLAND  PARK  MFG.  00. 

(Supreme  Court  of  North  Carolina.    Dea  4, 
1907.) 

1.  MaSTKB  and   SeBVANT— LlABIIiITT  OF  MAS- 

tert-Failubb  to  FuBWisn  Appliances. 
Failure  of  a  master  to  farnish  sufiQclent 
help  and  suitable  appliances  on  request  therefor 
by  plaintiff,  an  experienced  woricman,  whereby 
plaintiff  was  Injured,  is  negligence  on  the  part 
of  the  master. 

[Ed.  Note.~-For  cases  in  point,  see  CJent.  Dig. 
vol.  34,  Master  and  Servant,  |  176.] 

2.  Same— AuTHOBmr  to  Give  Ordebs. 

A  master  intrusting  authority  to  control 
others  is  responsible  for  the  manner  of  its  ex- 
ercise, and  is  liable  for  any  abuse  of  such  au- 
thority. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  8  385.] 

3.  Same— Action— Questions  fob  Jubt. 

In  an  action  for  injury  to  servant,  the  ques- 
tion wli ether  the  negligent  failure  of  the  master 
to  fumlHh  suitable  appliances  was  the  proximate 
cause  of  the  injury  held  to  be  for  the  jury. 

[BA.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  f  1016.] 

4.  Same— Admissibilitt  of  ESvidencb. 

In  an  action  for  injury  to  a  servant,  held 
proper  to  permit  plaintiff  to  testify  how  he 
would  have  used  certain  appliances  if  be  had 
been  supplied  with  them. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  S§  920,  921.] 

6.  Witnesses— Competency. 

In  an  action  for  injury  to  a  servant,  plain- 
tiff was  a  competent  witness  aa  to  his  bodily 
condition  after  the  injury. 

I  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 

V  50,  Witnesses,  t  217.] 


6w  Dahaqks— QussTioNs  fob  Jubt. 

Where,  in  an  action  for  personal  injury, 
plaintiff  testified  that  immediately  after  the  ac- 
cident his  vision  became  badly  impaired^  hM, 
that  the  Jury  might  well  refer  the  impairment 
of  his  eyesight  to  the  injury  received,  and  were 
properly  permitted  to  consider  It  as  an  element 
of  damages. 

rE)d.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  15,  Damages,  SS  533,  634.] 

Appeal  from  Superior  Court,  Mecklenburg 
County;   Ward,  Judge. 

Action  by  J.  W.  Shaw  against  the  Highland 
Park  Manufacturing  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

This  was  a  civil  action.  Instituted  by  the 
plaintiff  to  recover  damages  for  injuries  sus- 
tained while  in  the  employment  of  the  de- 
fendant on  the  18th  day  of  May,  1905; 
plaintiff  being  engaged  at  the  time  in  direct- 
ing the  work  of  tearing  down  a  cloth  press 
in  defendant's  mill,  preparatory  to  moving  to 
another  part  of  the  building.  The  court  sub- 
mitted these  issues:  '^(l)  Was  the  plaintiff 
injured  by  the  negligence  of  the  defendant, 
as  alleged  in  the  complaint?  A.  Tea.  2. 
Did  the  plaintiff  by  his  own  negligence  con- 
tribute to  his  own  Injuries?  A.  No.  8.  What 
damages  Is  the  plaintiff  entitled  to  recover? 
A.  $5,000."  From  the  judgment  rendered  de- 
fendant appealed. 

Tillett  &  Guthrie,  tor  appellant  McNinch 
&  EIrkpatrick,  R.  S.  Hutchison,  and  Bnrwell 
&  Cansler,  for  appellee.  • 

BROWN,  J.  The  matter  involved  In  this 
appeal  was  before  this  court  at  a  former 
term,  and  constitutes  the  second  cause  of  ac- 
tion, reported  in  143  N.  C.  134,  55  S.  E.  433. 
That  opinion  is  referred  for  a  general  state* 
ment  of  the  case.  The  jury  having  found 
the  issue  of  contributory  negligence  agahist 
the  defendant,  and  there  being  no  error  com- 
mitted by  the  court  upon  the  trial  of  that 
issue  pointed  out  to  us,  that  question  may  be 
considered  settled. 

The  learned  counsel  for  defendant  contends 
now  that  the  plaintiff  is  not  entitled  to  re- 
cover In  any  aspect  of  the  case  (a)  because 
there  is  no  evidence  that  the  defendant  was 
guilty  of  negligence  in  failing  to  furnish  two 
chain  blocks  and  tackle  or  other  proper  ap- 
pliances; (b)  there  is  no  evidence  that  the 
failure  to  furnish  sufficient  hands  caused  the 
injury ;  (c)  the  defendant's  negligence  was  in 
no  sense  the  proximate  cause  of  the  plaintiflrs 
injury.  We  will  not  consider  in  detail  the 
numerous  exceptions  for  failure  to  give  de- 
fendant's prayers  for  instruction  on  the  Is- 
sue of  negligence,  as.  In  the  view  we  take  of 
the  case,  it  is  needless  to  do  so. 

His  honor  might  well  have  instructed  the 
jury  that,  if  they  believed  the  evidence  in  the 
case,  the  defendant  was  guilty  of  negligence 
in  failing  to  furnish  the  plaintiff  with  suffi- 
cient and  proper  tools  and  appliances  reason- 
ably necessary  for  the  accomplishment  of  the 
work  the  plaintiff  was  commanded  to  do^ 
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and  also  for  failure  to  famish  sufficient  as- 
sistants reasonably  necessary  to  help  In  per- 
forming it.  The  entire  evidence  upon  this 
Issue  is  embraced  by  the  testimony  of  the 
plaintiff  himself,  and  that  tends  to  prove  that 
plaintiff  was  ordered  by  Superintendent  Con- 
stable to  move  the  bed  plate  and  plunger, 
weighing  some  5,000  pounds,  to  another  part 
of  the  mill,  and  that  Constable  was  present, 
overlooking  the  manner  in  which  the  work 
was  done.  Plaintiff  told  Constable  that  he 
needed  a  two-ton  chain  block,  but  Constable 
said  he  could  not  afford  to  hire  It,  as  It  would 
cost  him  $1  a  day,  and  it  would  take  two 
weeks  to  finish  the  job,  and  that  the  mill 
was  not  making  any  money,  and  the  plaintiff 
would  have  to  make  out  with  the  two  small 
chain  blocks.  The  plaintiff  protested,  stat- 
ing that  the  small  chain  blocks  were  too  lit- 
tle, but  was  told  by  Constable  to  go  ahead 
and  use  them  anyway.  Plaintiff  again  told 
Cbnstable  that  he  thought  they  were  too 
small,  and  he  wanted  a  heavier  one,  but  was 
again  instructed  by  Constable  to  go  ahead 
and  use  them,  as  they  were  all  right  When 
plaintiff  went  to  use  these  chain  blocks, 
he  found  that  one  of  them  was  defective,  or 
out  of  repair,  so  that  he  could  not  use  it. 
Both  Constable  and  Johnson,  the  general 
manager  of  the  mill,  knew  at  the  time  that 
this  chain  block  was  out  of  repair,  and  that 
plaintiff  could,  therefore^  only  use  one  of 
the  two  chain  blocks  in  tearing  down  the 
press.  The  evidence  tends  to  prove  that 
plaintiff  had  large  experience  in  moving 
heavy  machinery,  and  knew  what  was  neces- 
sary ;  that  he  had  been  working  for  defend- 
ant some  10  years,  and  had  used  a  two-ton 
chain  block  frequently  in  unloading  heavy 
machinery,  and  that  such  chain  block  is  near- 
ly double  the  size  of  the  chain  block  used  on 
this  occasion.  The  evidence  shows  that  in- 
sufficient help  was  furnished  (one  man  and 
three  inexperienced  colored  boys),  and,  upon 
plaintiff's  protesting  that  such  help  was  in- 
sufficient. Constable  said  he  Ivuew  the  three 
boys  were  not  "worth  a  damn,"  but  that  they 
were  all  he  had,  and  he  directed  plaintiff  to 
go  ahead,  and  promised  to  furnish  more  help, 
which  he  failed  to  do.  Upon  this  uncon- 
tradicted evidence,  his  honor  would  have 
been  justified  in  charging  the  jury  that,  if 
believed  to  be  true,  It  proved  that  the  defend- 
ant's superintendent  had  been  undeniably 
negligent  in  his  duty  to  plaintiff.  The  de- 
fendant failed  to  furnish  appliances  proper 
and  necessary  for  such  work.  It  furnished 
defective  appliances,  and  such  as  were  In- 
sufficient in  size  and  numl)er.  It  failed  to 
furnish  sufficient  assistants,  although  re- 
peatedly demanded  by  plaintiff,  and  three 
of  those  furnished  were  inexperienced  and 
unsuitable  for  that  kind  of  work.  The  un- 
contradicted declarations  of  the  superin- 
tendent himself  proves  that  the  appliances  and 
help  demanded  by  plaintiff  were  necessary 
for  the  safe  performance  of  the  work,  and 
that   those   furnished   were   utterly    insuffi- 


cient It  is  immaterial  that  the  superintend- 
ent was  a  competent  one.  Those  intmstiiiff 
authority  to  control  others  are  held  respons- 
ible for  the  manner  of  Its  exercise.  If  it  is 
abusedt  those  conferring  It  are  held  respons- 
ible for  its  abuse.  Tanner  v.  Lumber  Co., 
140  N.  C.  475,  53  S.  B.  287;  Mason  v.  Ma- 
chine Works  (C.  C.)  28  Fed.  228.  We  scarce- 
ly deem  It  necessary  to  cite  authority  to  sus- 
tain our  view  that  the  defendant  fell  far 
short  of  its  legal  duty  to  plaintiff,  but  the 
controlling  principles  are  to  be  found  in 
Phillips  V.  Iron  Co.,  at  this  term,  where  some 
of  the  precedents  In  our  own  reports  are 
cited.  2  Labatt,  H  572,  573;  Lamb  v.  Litt- 
man,  128  N.  C.  361,  38  S.  EL  911;  Means  v. 
Railroad.  124  N.  C.  574.  32  S.  B.  900,  45  L. 
H.  A.  164;  Flike  v.  Railroad,  53  N.  Y.  649,  18 
Am.  Rep.  545 ;  Mason  v.  Machine  Co.,  supra ; 
Railroad  Co.  v.  Fort,  17  Wall.  558,  21  L.  Ed. 
739;  Railway  Co.  v.  Ross,  112  U.  S.  377, 
5  Sup.  Ot.  184,  28  L.  Ed.  787.  With  due 
deference  for  the  learned  counsel  for  defend- 
ant, we  think  Stewart  v.  Carper  Co.,  138 
N.  0.  60,  50  S.  E.  562,  relied  on  by  them,  has 
but  little  bearing  on  this  controversy.  In 
that  case  the  negligence  charged  was  not 
that  the  master  had  altogether  failed  to 
furnish  an  elevator,  or  that  the  one  furnished 
was  our  of  repair,  but  that  the  elevator 
which  he  had  furnished  was  lacking  in  cer- 
tain safety  appliances  In  general  use.  Hence 
the  court  held  that,  in  order  to  convict  the 
defendant  of  the  negligence  charged,  the 
plaintiff  must  offer  evidence  tending  to  show 
that  the  elevators  in  general  use  were  equip- 
ped with  the  safety  appliances  which  this 
particular  one  lacked. 

No  complaint  Is  made  of  the  design  and 
construction  of  the  chain  blocks  furnished  the 
plaintiff,  but  the  charge  Is  that  those  furnish- 
ed were  Insufficient  for  the  work  In  hand,  be- 
cause one  was  broken  and  the  other  too  small. 
As  was  tersely  said  by  the  learned  counsel  for 
the  plaintiff,  Mr.  Cansler,  *the  master  is  just 
as  culpable  in  furnishing  appliances  sufficient 
in  quality,  but  deficient  in  quantity,  as  he  Is 
for  furnishing  those  sufficient  in  quantity, 
but  deficient  in  quality.''  It  is  contended 
again  that  the  failure  to  furnish  proper  chain 
blocks  and  assistants  was  not  the  proximate 
cause  of  the  injury,  and  therefore  the  negli- 
gence Is  not  actionable.  The  Covington  Case, 
138  N.  C.  374,  50  S.  E.  761,  relied  upon 
by  defendant,  differs  materially  from  this. 
There  the  case  was  made  to  turn  upon  the 
contributory  negligence  of  the  defendant 
Here  that  defense  is  eliminated  by  the  finding 
of  the  jury.  We  think  his  honor  properly 
submitted  the  question  to  the  jury  as  to 
whether  the  negligent  failure  to  furnish  suf- 
ficient appliances  and  help  was  the  cause  of 
plahitiff's  injury.  This  is  a  deduction  to  be 
drawn  by  the  jury  from  the  facts  In  evi- 
dence, and  the  evidence  abundantly  supports 
the  conclusion  they  reached. 

His  honor  properly  permitted  plaintiff  to 
testify  what  he  would  have  done  with  the 
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two-ton  chain  blocks,  and  how  he  woold  have 
■luspended  the  bed  plate  by  means  of  it,  and 
whether  under  such  conditions  It  was  possible 
for  the  bed  pl^te  to  have  fallen  on  him. 
These  statements  of  the  witness  were  compe- 
tent to  explain  the  connection  between  the 
alleged  negligence  and  the  injury.  Before 
the  Jury  could  safely  draw  any  inference 
from  the  lack  of  such  machinery,  they  should 
understand  its  operation.  Certainly  the 
plaintiff  demonstrated  that  he  was  fully  com- 
petent to  explain  it 

The  defendant  excepted  to  the  charge  of 
the  court  permitting  the  jury  to  consider  in- 
Jury  to  plalntifiTs  eyesight  as  an  element  of 
damage,  upon  the  ground  that  there  is  no  evi- 
dence to  support  such  claim.  Upon  this  sub- 
ject the  plaintiff  testified:  "The  muscles  and 
tendons  were  torn  loose  in  my  side,  and  my 
arm  was  affected — paralyzed  to  certain  ex- 
tent. It  is  still  dead  and  numb.  It  also 
affected  my  eyes.  My  eyes  are  crossed.  I 
see  two  objects.  I  could  see  perfectly  good 
before  I  sustained  the  injury.  Immediately 
after  the  injury,  and  from  that  time  up  to 
the  present,  I  cannot  see  at  all  hardly."  It 
may  be  that  plaintiff  is  not  an  expert  on 
diseases  of  the  eye,  but  he  is  a  comj^tent 
witness  to  testify  to  a  fact.  If  the  Jury  be- 
lieved that  his  eyesight  was  perfectly  normal 
before  the  injury,  and  that  immediately  after 
the  Injury  he  could  not  see  "at  all  hardly," 
they  might  well  refer  this  misfortune  to  the 
Injury  received,  and  find  a  causal  connection 
between  the  two;  there  being  no  other  ap- 
parent cause.  The  injury  to  the  sight  follow- 
ing almost  instantly  upon  the  bodily  injury 
differentiates  this  case  from  those  cited  by 
defendant,  where  the  disease  was  not  develop- 
ed until  months  afterwarda  The  case  of 
Proulx  V.  Bay  City,  143  Mich.  550,  107  N.  W. 
273,  is  very  much  in  point  The  plaintiff  fell 
upon  the  sidewalk  and  sustained  physical 
ii^uries,  consisting  of  a  bruise  to  the  knee 
and  the  running  of  a  sliver  into  her  left  hand. 
Borne  days  after  this  accident,  paralysis  in 
the  left  side,  pains  in  the  back,  difficulty  of 
articulation,  and  trouble  with  the  vision  ap- 
peared. In  holding  that  the  question  wheth- 
er the  injuries  were  the  direct  cause  of  the 
subsequent  ailments  was  for  the  Jury,  the 
Michigan  Supreme  Court  said:  "We  think  it 
was  so  clearly  a  question  of  fact  for  the 
Jury  as  to  whether  the  physical  injury  was 
the  direct  cause  of  the  paralysis  and  other 
symptoms  as  not  to  require  discussion."  In 
that  case  there  was  no  expert  or  opinion  evi- 
dence introduced.  The  matter  was  left  to  the 
Jury  to  say  from  the  facts  testified  to,  as 
to  whether  there  was  any  causal  connection 
between  the  injury  received  and  the  subse- 
quent paralysis.  See,  also,  Hlrte  v.  Railway, 
127  Wis.  230,  106  N.  W.  1068;  Adcock  v. 
Nav.  Co.,  45  Or.  173,  77  Pac.  78;  Lindemann 
▼.  Railroad  Co.,  69  App.  Div.  442,  74-  N. 
Y.  Supp.  988 ;  Sellman  v.  W^heeler.  05  Md.  751, 
54  Atl.  512;  Wright  v.  City,  60  Wis.  119,  18 
N.  W.  750,  50  Am.  Rep.  35a 


Upon  a  review  of  the  whole  record,  w«  find 

no  error. 
No  error. 

WALKER,  J^  did  not  sit 


(146  N.  C.  2S0) 
J.   P.   WHITE  CO.   V.  OARROUx 

(Supreme  Court  of  North  Carolina.    Dea  4. 
1907.) 

1.  Chattel  Mobtgaqks  —  Action  to  Fobs- 
close  —  Pleading — Construction— Pbop- 
bbtt  Mobtqaoed— Ajteb-Acquiked  Goods. 

In  an  action  to  foreclose  a  mortgage  on  a 
stock  of  goods,  the  answer  alleged  that  the  goods 
described  in  the  mortgage  had  been  sold.  Plain- 
tiff replied  that  defendant  had  agreed  that  goods 
subsegaently  purchased  bv  him  from  plamtifiE, 
and  all  other  goods  in  defendant's  store,  should 
be  subject  to  the  lien  of  the  mortgage,  "and 
mortgaged  to  plaintiff  as  security  for  the  credits 
so  extended,  all  of  the  goods  in  said  store  at  the 
time  of  the  bringing  of  this  action.'*  Held,  that 
under  Revisal  1905,  S  495,  providing  that  plead- 
ings be  liberally  construed  with  a  view  to  sub- 
stantial justice  between  the  parties,  the  reply 
should  be  construed  as  alleging  a  parol  mortgage 
on  the  after-acquired  goods,  or  an  agreement 
that  defendant  might  sell  the  original  stock  in 
the  course  of  trade,  and  that  new  goods  bought 
and  substituted  for  those  should  be  subject  to 
the  lien. 

2.  Same— Pabol  Mobtoage. 

A  parol  mortgage  upon  after-acquired  goods 
is  good,  at  least  between  the  parties,  provided, 
if  reduced  to  writing,  it  would  have  been  valid, 
and  is  not  objectionable  on  the  ground  that  it 
embraces  future  acquisitions  of  goods  not  then 
in  esse,  or  not  belonging  to  the  mortgagor  at 
the  time. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Chattel  Mortgages,  §61.] 

3.  Sams— FoBM. 

No  particular  form  of  words  is  necessary  to 
create  a  lien  or  to  constitute  a  mortgage;  it 
being  sufficient  that  the  parties  intended  their 
agreement  to  operate  as  such. 

[Ed.  Note^— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Chattel  Mortgages,  f  83.] 

4.  Pleading  —  Reply  —  Matibb  to  bb 
Pleaded. 

In  an  action  to  foreclose  a  mortgage  on  a 
stock  of  goods,  the  answer  alleged  that  the 
goods  described  in  the  mortgage  had  been  sold. 
Held,  that  a  reply  stating  that  it  was  agreed 
that  the  mortgaf:e  should  include  the  stock  as  it 
changed  from  time  to  time  was  not  improper, 
though  Revisal  1905,  |  603,  provides  that  new 
matter  in  an  answer  is  to  be  deemed  controvert- 
ed by  plaintiff  as  upon  a  direct  denial,  since 
defendant  was  not  prejudiced  by  being  informed 
of  the  particular  grounds  of  plaintiff^s  claim. 
6.  Same— Leave  of  Coubt  to  Reply— MonoR 
TO  Stbike  Out. 

A  reply  should  not  be  stricken  ont  because 
it  had  not  been  filed  by  order  of  court  and  was 
not  marked  "Filed,"  after  it  had  remained  un- 
filed several  terms  without  objection  from  de- 
fendant. 

[£>1.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  f  1394.] 

ft.  Same— Consistency. 

In  an  action  to  foreclose  a  mortgage  on  a 
stock  of  goods,  the  complaint,  alleging  plaintifl's 
title  and  right  of  possession,  and  the  reply,  al- 
leging that  the  mortgage  covered  the  stock  as  it 
changed  from  time  to  time,  are  not  inconsistent 
since  the  plaintiff  in  his  reply  merely  amplifies 
the  statement  of  his  title,  and  does  not  set  up 
a  new  cause  of  action. 
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Appeal  ftom  Superior  Court,  GranyiUe 
County;  Justice,  Judge. 

Action  by  the  J.  F.  Wblte  Company 
against  C.  A.  Carrol!  to  recover  a  stock  of 
goods.  From  a  judgment  of  nonsuit,  plain- 
tiff appeals.  Reversed,  and  new  trial  or- 
dered. 

This  action  was  brought  to  recover  a  stock 
of  goods.  It  appears  that  the  defendant  had 
given  to  the  plaintifT  on  March  16,  1900,  a 
mortgage  on  the  stock  of  goods  then  in  his 
store  to  secure  the  price  of  goods  bought  by 
him.  The  plaintiff  alleged  that  he  was  en- 
titled, under  this  mortgage,  to  the  property. 
The  defendant  answered  on  August  1,  1906, 
and  denied  the  execution  of  the  mortgage, 
and  averred  tliat  it  was  without  considera- 
tion, and  that  it  does  not  embrace  any  goods 
seized  by  the  sheriff  In  this  action  or  any 
goods  now  in  the  defendant's  store;  the  stock 
of  goods  described  In  the  mortgage  having 
long  since  been  sold  or  disposed  of.  He  then 
avers  that  the  mortgage,  together  with  two 
others  made  at  the  same  time,  each  for  $300, 
was  executed  by  agreement  of  the  parties  to 
defraud  the  defendant's  creditors.  The 
plaintiff  replied  on  November  10,  1906,  as  of 
August  term,  1906,  as  follows:  **That  sub- 
sequent to  the  execution  and  assignment  of 
said  bond  and  mortgage  defendant  bought 
other  goods  from  the  plaintiff,  which  he  ex- 
pressly agreed  should  be  included  in  and 
held  subject  to  the  lien  of  said  mortgage, 
and  from  time  to  time,  and  until  shortly  be- 
fore the  bringing  of  this  action,  continued  to 
buy  other  goods  from  the  plaintiff,  under 
an  agreement  that  the  goods  so  purchased, 
and  all  other  goods  in  the  defendant's  store, 
should  be  subject  to  the  lien  of  said  mort- 
gage, and  mortgaged  to  plaintiff  as  security 
for  the  credits  so  extended,  all  of  the  goods 
in  said  store  at  the  time  of  the  bringing  of 
this  action."  It  also  denied  the  fraud  alleg- 
ed in  the  answer.  The  reply  remained  on  file 
for  two  terms  of  the  court  before  the  trial 
of  the  case.  At  April  term,  1907,  on  motion 
of  the  defendant,  the  judge  struck  out  the 
reply,  because  it  had  not  been  filed  by  order 
of  the  court,  and  was  not  marked  "Filed," 
and,  further,  because  the  answer  did  not 
call  for  a  reply.  At  the  trial  the  plaintiff 
offered  to  introduce  evidence  tending  to  show 
"that  the  defendant  told  the  plaintiff  a  day 
or  two  after  the  date  of  the  mortgage  that 
he  had  given  the  mortgage  to  secure  that 
debt,  and  such  as  might  be  contracted  there- 
after; that  he  had  given  Brown  a  paper  that 
would  protect  the  plaintiff  as  to  the  goods 
he  already  had  and  as  to  such  as  he  might 
purchase  thereafter,  and  from  time  to  time 
continued  to  buy  other  goods  from  the  plain- 
tiff under  an  agreement  that  the  goods  so 
purchased  and  all  other  goods  In  the  defend- 
ant's store  should  be  subject  to  the  provi- 
sions of  the  plaintifTs  mortgage."  The  court 
excluded  the  evidence,  and  the  plaintiff  ex- 
cepted. The  court  having  inspected  the 
mortgage  and  held  that  the  plaintiff  had  no 


lien  on  the  goods,  except  those  In  the  store 
at  the  date  of  the  mortgage,  the  plaintiff  ex* 
cepted  to  the  ruling,  submitted  to  a  nonsultv 
and  appealed. 

Graham  &  Devln^  for  appellant  Winston 
&  Bryant,  for  appellee. 

WALKER,  J.  (aft»  stating  the  facts  as 
above).  If  It  was  the  intention  of  the  plead- 
er to  allege  In  the  third  section  of  the  reply 
that  there  was  a  mutual  mistake  in  drawing 
the  mortgage,  and  that  the  real  contract  be- 
tween the  parties  was  that  the  instrument 
should  embrace,  not  only  the  goods  then  in 
the  store,  but  all  thereafter  purchased  to 
renew  or  replenish  the  stock,  he  should  have 
so  plainly  stated  and  asked  for  a  correc- 
tion of  the  mortgage  in  that  respect;  but, 
while  It  would  seem  from  the  proof  tender- 
ed that  he  intended  so  to  allege  In  part,  we 
think  that  both  the  reply  and  the  proof 
which  were  rejected  by  the  court  must  be 
given  a  broader  scope  and  extend,  not  only 
to  a  mistake  in  the  mortgage,  but  also  in- 
clude a  separate  and  independent  agreement 
to  give  the  plaintiff  a  parol  mortgage  upon 
the  original  stock  and  all  subsequent  addi- 
tions to  It,  or  all  goods  thereafter  purchased, 
to  secure  the  entire  indebtedness  due  to  him. 
The  expression  in  the  reply,  "and  [the  de- 
fendant] mortgaged  to  plaintiff,  as  security 
for  the  credits  so  extended,  all  of  the  goods 
in  said  store  at  the  time  of  the  bringing  of 
this  action,"  would  seem  to  bear  this  con- 
struction if  we  give  It  a  liberal  Interpreta- 
tion, which  we  are  required  to  do  in  order 
to  administer  substantial  justice  between  the 
parties.  Hevisal  1905,  ^  495.  The  pleading 
is  not  very  explicit,  we  admit,  but  is  suffi- 
cient, by  the  indulgence  of  the  law,  to  em- 
brace the  idea  of  a  parol  lien  or  mortgage 
upon  after-acquired  goods.  Such  a  mort- 
gage Is  as  good,  at  least  between  the  parties, 
as  if  It  had  been  in  writing,  provided,  if  re- 
duced to  writing.  It  would  have  been  valid. 
Cobbey  on  Chattel  Mortgages,  }  14;  McCoy 
V.  Lasslter,  95  N.  C.  88;  Moore  v.  Brady,  125 
N.  C.  85,  84  S.  E.  72.  There  can  be  no  objec- 
tion to  the  validity  of  the  parol  mortgage 
upon  the  ground  that  it  embraces  future  ac- 
quisitions of  goods  not  then  In  esse,  or  not  be- 
longing to  the  mortgagor  at  the  time.  Perry 
V.  White,  111  N.  a  197,  16  S.  B,  172;  Brown 
V.  Dail,  117  N.  C.  41,  23  S.  E.  45;  Jones,  in 
his  work  on  Chattel  Mortgages  (4th  Ed.)  | 
154,  says  that  a  mortgage  upon  a  stock  of 
goods,  and  any  new  goods  acquired  by  way 
of  renewal  or  substitution  for  them,  is  valid, 
at  least  between  the  parties  to  It.  See,  also, 
section  172,  and  Cobbey  on  Chattel  Mort- 
gages, $S  855,  370.  The  reply  is  susceptible 
of  the  construction  that  the  plaintiff  and  de- 
fendant agreed  that  the  former  might  sell 
the  original  stock  in  the  ordinary  course  of 
trade,  and  that  all  new  goods  bought  and 
substituted  for  those  sold  should  be  subject 
to  the  lien.    This  agreement  would  seem  to 
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come  within  the  principle  stated  and  applied 
in  Sharpe  ▼.  Pearce,  74  N.  G.  600  (Jones  on 
Mortgages  [4th  Ed.]  t  71);  and  would,  pei> 
haps,  be  valid  as  between  the  parties  to  the 
mortgage.  We  have  held  that  no  particular 
form  of  words  is  necessary  to  create  a  lien 
or  to  constitute  a  mortgage;  it  being  suffi- 
cient that  the  parties  intended  their  agree- 
ment to  operate  as  such.  McCoy  y.  Lassiter, 
supra.  The  law  seeks  after  the  common  in- 
tention of  the  parties  and  enforces  it,  as  be- 
tween them,  when  It  is  ascertained.  The 
ruling  of  the  court  by  which  the  reply  was 
stricken  out  we  think  was  erroneous. 

If  it  was  necessary  for  the  defendant  to 
aver  that  the  mortgage  given  to  the  plaintiff 
did  not  embrace  the  property  in  dispute,  in- 
stead of  simply  denying  the  plaintiff's  titie 
and  right  of  possession  thereto,  this  new 
matter  is  deemed  to  be  controverted  by  the 
plaintiff  as  upon  a  direct  denial  or  avoidance, 
as  the  case  may  require.  Kevisal  1905,  § 
503;  Fitzgerald  v.  Shelton,  95  N.  C.  519;  Buff- 
kin  V.  Eason.  110  N.  O.  264,  14  S.  B.  749; 
Clark's  Code  (3d  Ed.)  t  268,  and  cases  cited 
at  pages  288  and  289.  And,  this  being  8<v 
why  should  it  be  held  improper  for  the  plain- 
tiff to  file  a  written  reply  in  order  to  state 
distinctly  his  defense  to  the  new  matter, 
whether  a  counterclaim  or  not,  instead  of  re- 
lying upon  the  statutory  reply.  Such  a  writ- 
ten reply  was  made  in  Bean  v.  Railroad,  107 
N.  C.  731,  12  S.  B.  600,  and  expressly  ap- 
proved by  the  court  Whether  he  would  be 
bound  by  such  a  pleading,  and  forbidden,  at 
the  trial,  to  prove  other  matter  by  way  of 
avoidance,  we  need  not  decide,  for  the  ques- 
tion is  not  before  us.  How  was  the  defend- 
ant prejudiced  by  being  informed  of  the  par- 
ticular grounds  upon  which  the  plaintiff 
claimed  the  right  to  recover  the  property? 
We  are  hiclined  to  the  opinion  tliat,  as  the 
plaintiff  merely  alleged  his  title  and  right 
to  possession,  a  general  denial  by  the  defend- 
ant would  have  sufficiently  presented  the 
real  issue  between  the  parties,  unless  the 
plaintiff  sought  to  reform  the  mortgage. 
There  is  a  marked  difference  between  such 
an  equity  to  reform  the  instrument  and  an 
agreement  merely  to  substitute  other  prop- 
erty for  that  described  in  the  mortgage.  We 
think  the  court  erred,  also,  In  striking  out 
the  reply  after  it  had  remained  on  file  sev- 
eral terms  without  any  objection  from  the 
defendant  Dempsey  v.  Rhodes,  93  N.  C. 
120;  Kerchner  v.  Reilley,  72  N.  O.  171;  Mc- 
Millan V.  Baker,  92  N.  C.  110;  Corn  v.  Stepp, 
84  N.  C.  599. 

We  do  not  find  any  inconsistency  between 
the  complaint  and  the  reply.  In  the  com- 
plaint the  plaintiff  alleges  simply  his  title 
and  right  of  possession  and  in  the  reply  he 
shows  how  he  acquired  them.  Where  is  the 
conflict?  Houston  v.  Sledge,  98  N,  C.  414, 
4  S.  B.  197;  Hardin  v.  Ray,  94  N.  C.  456. 
There  is  no  departure  in  pleading  here,  as 
we  understand  the  several  allegations  of  the 
complaint  and  the  reply.    The  plaintiff  mere- 


ly amplifies,  in  the  latter,  the  statement  of 
his  title,  and  the  case  is  in  principle  there- 
fore exactly  like  Simpson  v.  Lumber  Co., 
133  N.  C.  96,  45  &  B.  46a  There  la  no  new 
cause  of  action  set  up. 

It  is  not  necessary  that  we  should  consid- 
er the  other  matters  discussed  In  the  learned 
and  well-prepared  briefs  of  counsel.  We  are 
of  the  opinion  th^at  the  court  erred  in  its 
rulings  upon  the  pleadings  and  the  evideiiei^ 
and  a  new  trial  is  ordered. 

New  trial. 


(146  N.  C.  258) 

SPRINKIiB  et  al.  v.  HOI/TON  et  aL 

(Supreme  Court  of  North  Carolina.    Dec  4^ 
1907.) 

1.  BxEoiTTOBs  —  Rights  ano  IjIabilities  of 

Leo  ATEES— CONTBIB  UTIO  N. 

A  legatee  who  has  received  no  more  than 
his  legal  share  of  the  estate  is  not  liable  to  ac- 
count to  another  legatee,  who,  by  reason  of  the 
devastavit  of  the  executor,  fails  to  receive  his 
full  share,  but  the  remedy  is  against  the  execu- 
tor. 

TEd.  Note.— For  cases  in  i^int,  see  Cent  Dig. 
vol.  22,  Executors  and  Administrators,  H  1267-- 
1269.] 

2.  Same. 

Where,  by  mistake  as  to  the  condition  of 
the  estate,  the  executor  pays  to  a*  legatee  more 
than  his  share,  or  if  by  some  unforeseen  caus& 
for  which  the  executor  is  not  responsible  and 
which  clearly  could  not  reasonably  have  been 
anticipated,  it  turns  out  on  a  final  settlement 
that  be  has  overpaid  some  of  the  legatees,  the 
executor,  after  making  good  to  the  other  lega- 
tees their  share,  may  have  relief  in  equity 
against  the  overpaid  legatees. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Di«. 
vol.  22,  Eixecutors  and  Administrators,  Sf  1260, 
1819-1827.] 

8.  TBUSTS—BNFOBCfEMENT— -Laches. 

An  executor  having  a  power  of  sale  under 
the  will  sold  real  property  to  the  testator's  wid* 
ow,  and  later  took  judgment  for  the  price.  Hav- 
ing already  paid  the  older  children  m  confeder- 
ate money  an  amount  greater  than  the  judg- 
ment, by  arrangement  with  the  widow  and 
younger  children,  the  younger  children  paid  off 
the  judgment  and  the  proper^  was  conveyed  to 
the  widow  for  life,  with  remainder  to  the  young- 
er children.  Later  all  the  children  joined  in  a 
petition  for  the  sale  of  other  property  of  the 
estate,  and  divided  the  proceeds  equally.  More 
than  30  years  after  the  conveyance,  during  which 
time  it  had  not  been  questioned  and  the  proper- 
ty had  been  improved,  the  older  children  sued 
to  enforce  a  trust  in  their  favor  in  the  land. 
Held  that,  if  the  deed  was  a  breach  of  trust  by 
the  executor,  the  right  of  action  accrued  at  once, 
and  the  laches  of  the  plaintiffs  was  a  bar  to  the 
suit. 

Appeal  from  Superior  Court,  Mecklenburg 
County;  Ward,  Judge. 

Action  by  William  Sprinkle  and  others, 
against  Charles  S.  Holton  and  others.  From 
a  judgment  for  defendants,  plaintifbi  appeal. 
Affirmed. 

The  plaintiCTs'  evidence,  the  material  parts 
of  which  are  of  record,  discloses  this  case. 

Thoe.  J.  Holton  died  December  27,  1860^ 
having  first  made  and  published  his  last  will 
and  testament,  in  which  he  made  the  follow- 
ing disposition  of  his  estate; 
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"Item  1.  I  will,  deyise  and  beqneath  my 
whole  estate,  real  and  personal,  in<:ludlng  my 
dioees  in  action,  to  my  friend,  BSbeneser 
Hntcblson  in  trost  primarily  for  tbe  payment 
of  all  my  debts,  and  secondly  for  the  eqnal 
use  and  benefit  of  all  my  children,  subject 
nevertheless  to  the  reservation  on  the  part 
of  my  beloved  wife  Rachael,  of  the  same 
rights  in  my  estate  to  which  she  wonld  have 
been  entitled  under  the  law  of  North  Caro- 
lina in  case  I  had  died  intestate,  hereby  in- 
vesting said  Hntchison  with  fnll  power  and 
authority  to  make  such  disposition  by  sale 
of  all  or  any  portion  of  my  estate,  either 
publicly  or  privately,  as  he  may  deem  most 
Judicious  for  the  promotion  of  the  interest 
of  my  creditors,  and  that  of  my  children  by 
the  way  of  distribution. 

^'Item  2.  I  hereby  nominate  and  appoint 
my  said  friend  E.  Nye  Hutchison  sole  execu- 
tor of  this  my  last  will  and  testament" 

The  will  was  duly  admitted  to  probate  and 
the  executor  qualified  according  to  law.  The 
testator  left  surviving  his  widow,  Rachael 
Holton,  who  dissented  and  dower  was  duly 
allotted  to  her,  Mary,  who  married  plaintiff 
Wm.  Sprinkle,  and  died  leaving  the  plaintiffs 
Walter  Sprinkle,  Thos.  H.  Sprinkle,  and  Mary 
S.  Bentheim,  her  heirs  at  law,  plaintiff  Sarah, 
who  intermarried  with  J.  L.  Deaton,  defend- 
ants Chas.  S.  Holton,  Harriet  Holton,  Ra- 
chael, who  intermarried  with  Crisp,  Edwin 
Holton,  Harrison  Holton,  and  Virginia,  who 
died  intestate  and  without  Issue.  Thos.  J. 
Holton,  at  the  time  of  his  death,  was  the 
owner  of  several  lots  of  real  estate,  all  of 
whicli,  except  that  allotted  to  the  widow  as 
dower,  were  sold  by  his  executor,  pursuant  to 
the  pow»  conferred  by  the  will.  He  also 
sold  the  personal  property.  After  paying  the 
debts,  he  paid  to  the  children  Mary,  Sarah, 
and  Harrison,  in  confederate  money,  the  sum 
remaining  in  his  hands,  less  a  small  amount 
The  testator  owned  two  lots  in  the  city  of 
Charlotte  which  the  executor  sold  at  public 
auction,  October  13,  1883,  to  the  widow 
Rachael  Holton  for  tbe  sum  of  $3,592.65.  To 
secure  the  purchase  money  she  executed  her 
note,  with  personal  security,  the  executor  re- 
taining the  title  until  the  note  was  paid. 
The  lot  brought  a  fair  price.  At  October 
term,  1869,  of  the  superior  court  of  Mecklen- 
burg county,  tbe  executor  obtained  a  Judg- 
ment on  the  note  against  said  Rachael  and 
her  security.  On  July  8, 1872,  he  filed  an  ac- 
count in  the  superior  court  of  Mecklenburg 
county,  showing  the  manner  in  which  he  had 
administered  the  estate.  It  appears  from 
said  account  that,  after  paying  the  debts,  he 
had  paid  over  to  the  plaintiffs,  Mary  and 
Sarah,  and  to  defendant  Harrison,  in  con- 
federate money,  and  by  sale  of  property, 
amounts  aggregating  more  than  the  Judgment 
against  Rachael  Holton.  It  also  appeared 
tiiat  lie  had  not  paid  to  the  other,  or  younger, 
children,  any  amount  whatever.  On  the  1st 
of  October,  1872,  the  executor  executed  a  deed, 
the  material  parts  whereof  are  as  follows: 


"This  Indenture  made  and  executed  this  1 
day  of  October,  in  the  year  of  our  Lord  eight- 
een hundred  and  seventy-two,  by  and  between 
B.  Nye  Hutdiison,  executor  of  the  last  will 
and  testament  of  T.  J.  Holton,  deceased* 
of  the  city  of  Cliarlotte,  county  of  Mecklen- 
burg, state  of  North  Carolina,  of  the  Urst 
part,  Rachael  R.  Holton,  of  said  city,  county 
and  state,  of  the  second  part,  and  Charles 
S.  Holton,  Edwin  J.  Holton,  Hattie  C.  Hol- 
ton, and  Rachael  Holton,  herein  all  of  said 
county  and  state,  of  the  third  part  Where- 
as, at  a  sale  of  the  real  estate  of  the  said  T. 
J.  Holton  pursuant  to  Will  of  said  testator 
by  the  party  of  the  first  part,  the  said  Rachael 
R.  Holton,  became  the  purchaser  of  two  lots, 
viz.,  one  situated  in  the  city  of  Charlotte 
aforesaid  on  the  northeast  comer  of  Trade 
and  College  streets,  fronting  99  feet  on  each 
of  said  streets  with  the  alternate  lines  paral- 
lel to  the  same  and  of  the  same  length,  and 
one  other  in  said  city  on  the  northwest  cor- 
ner of  Trade  and  B  streets,  lying  between  B 
street  and  the  dower  lines  of  said  Rachael  R. 
Holton  and  on  which  she  resides,  fronting  76 
feet  on  Trade  street  and  on  B  street  198  feet 
with  alternate  lines  parallel  to  the  same  and 
of  corresponding  lengths  with  those  on  said 
streets,  and  gave  her  a  note  therefor,  the 
title  being  retained  until  the  said  note  should 
be  paid.  And  whereas  the  parties  of  the 
third  part  have  this  day  paid  to  the  party 
of  the  first  part  the  sum  of  $3,592.05  each 
paying  one-fourth  of  said  sum  in  discbarge  of 
a  Judgment  rendered  and  now  docketed  in 
the  superior  court  of  Mecklenburg  county  on 
the  note  given  as  aforesaid  for  the  purchase 
of  said  two  lots.  And  whereas  the  said  pay- 
ment has  been  made  by  an  arrangement  and 
agreement  between  the  parties  of  second  and 
third  parts  and  this  deed  conveyance  and  all 
its  provisions,  limitations  and  conditions  are 
made  in  conformity  with  said  arrangements 
and  agreement  as  settled  and  determined  by 
and  between  themselves.  Therefore,  this  in- 
denture witnesseth:  That  the  party  of  the 
first  part  for  and  in  consideration  of  the  said 
sum  of  $3,592.05  paid  as  aforesaid  by  the  par- 
ties of  the  third  part,  and  with  the  consent 
and  agreement  of  the  party  of  the  second  part 
and  for  the  further  consideration  of  the  sum 
of  five  dollars  in  hand  paid  by  the  party  of 
the  second  part,"  eta  He  proceeds  to  convey, 
to  the  said  Rachael  in  fee  the  second  lot  de- 
scribed in  the  preamble,  and  the  first  lot  (be- 
ing the  lot  described  in  the  complaint)  to  the 
said  Rachael  for  life,  remainder  to  the  de- 
fendants herein,  with  certain  contingent  limi- 
tations, etc.,  not  necessary  to  be  set  out  here. 
This  deed  was  duly  proven  and  recorded  in 
the  office  of  the  register  of  deeds  of  said 
county  January  2,  1873.  The  said  Rachael 
and  the  defendants  took  possession  of  said 
property,  and  remained  therein  until  her 
death  November  22,  1905.  The  defendants 
continued  to  hold  the  possession.  The  plain- 
tiffs introduced  the  deposition  of  Dr.  E.  Nye 
Hutchison,  the  executor,   who,  upon  cross- 
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examination,  said  that  the  deed  was  executed 
imrsaant  to,  and  In  execution  of,  a  settlem^it 
made  between  Rachael  Holton,  the  younger 
children  represented  by  Mr.  H.  W.  Ouion, 
and  himself,  represented  by  Mr.  Jos.  H.  Wil- 
son, members  of  the  bar ;  that  upon  examina- 
tion' It  was  found  that  the  older  children  had 
received  a  sum  from  their  father's  estate 
larger  than  the  Interest  of  the  younger  chil- 
dren in  the  Judgment  against  Rachael  Hol- 
ton ;  that,  when  he  made  the  deed,  he  consid- 
ered it  a  final  settlement  of  the  estate.  There 
was  no  suggestion  of  any  fraud  In  the  trans- 
action. The  defendants  have  put  valuable 
Improvements  on  the  lot  conveyed  to  them, 
and  have  executed  deeds  In  trust  to  secure 
Indebtedness  to  defendants,  trustees  of  the 
Union  Theological  Seminary,  W.  S.  Alexan- 
der, trustee,  and  the  Southern  Real  Estate 
Loan  &  Trust  Ck>mpany.  Their  Interests 
are  not,  howevor,  affected  by  this  litlgatl(m. 
The  plaintiffs  demand  Judgment  that  the  deed 
of  October  1,  1872,  be  declared  Invalid;  that 
the  plaintiffs  and  defendants  be  adjudged  to 
own  the  property,  as  tenants  In  common,  and 
for  other  relief.  Defendants^  among  other 
defenses,  plead  the  several  statutes  of  limita- 
tions. 

His  honor  being  of  the  opinion  that  plain- 
tiffs were  not  entitled  to  recover,  rendered 
Judgment  of  nonsuit.  Plaintiffs  excepted 
and  appealed. 

W.  J.  Montgomery,  Chase  Brenlzer,  and 
Maxwell  &  Keerans,  for  appellants.  Clark- 
son  &  Duls,  R.  S.  Hutchison,  and  Burwell  & 
Cansler,  for  appellees. 

CONNOR,  J.  (after  stating  the  facts  as 
above).  There  can  be  no  doubt  that,  under 
the  terms  of  the  will  of  Thos.  J.  Holton,  the 
executor  was  empowered  to  sell  all  the  real 
estate.  Hence  the  sale  of  the  lot  In  con- 
troversy to  Rachael  Holton  was  valid,  and 
constituted,  upon  the  execution  of  the  note, 
a  binding  contract  whereby  she  acquired  an 
interest  in  the  property  entitling  her  to  call 
upon  the  executor  for  a  deed  by  paying  the 
note.  It  is  equally  clear  that  the  note,  in 
the  hands  of  the  executor,  constituted  an 
asset,  or  fund,  to  be  distributed  In  accord- 
ance with  the  win  of  Holton.  The  Interest 
of  the  plaintiffs  and  defendants,  devisees  and 
legatees  of  Holton,  in  the  lot  was  merged  into 
the  note.  Only  by  a  cancellation  of  the  con- 
tract and  of  the  note  could  their  interest  in 
the  property  be  reinstated.  This  could  only 
be  accomplished  with  the  consent  of  all  par- 
ties In  interest  The  executor  was  in  the 
line  of  his  duty  when  he  obtained  Judgment 
on  the  note.  His  next  step  in  the  settlement 
of  the  estate  was  to  subject  the  lot  to  sale 
for  the  purpose  of  paying  the  Judgment  If 
he  had  done  so,  it  is  manifest  from  the 
state  of  his  account  that  It  would  have  been 
his  duty  to  pay  the  proceeds  to  the  younger 
children,  the  defendants  herein,  who  had  re- 
ceived no  part  of  their  share  of  the  estate. 


Any  surplus  from  the  sale  of  the  lot  would 
have  belonged  to  Mrs.  Rachael  Holton. 

In  this  condition  of  the  estate,  the  execu- 
tor, the  widow,  and  the  four  younger  chil- 
dren, acting  under  the  advice  of  counsel, 
made  the  arrangement  pursuant  to  which  the 
deed  was  executed.  We  do  not  see  how  the 
plaintiffs  can  Justly  complain  of  the  terms 
upon  which  this  deed  was  executed,  or  the 
settlement  made,  or  how  any  wrong  was 
done  them,  entitling  them  to  have  the  deed 
invalidated.  If  the  executor  had  received 
from  Rachael  Holton  the  money  and  Immedi- 
ately paid  it  to  defendants,  and  she  had  con- 
veyed to  them  an  estate  In  fee,  reserving  a 
life  estate,  there  can  be  no  doubt  that  their 
title  would  have  been  perfect  We  do  not 
perceive  any  substantial  difference  In  the  two 
tran8actlon&  It  Is  conceded  that  the  execu- 
tor Is  solvent,  and  it  by  the  arrangement 
made,  he  paid  to  defendants  a  larger  amount 
than  they  were  entitled  to,  he,  and  not  the 
defendants,  is  liable  to  plaintiffs.  It  appears 
from  the  record,  not  only  that  the  executor 
Is  solvent,  but  that  at  the  time  the  deed  of 
October  1,  1872,  was  made,  there  was  other 
property  of  the  estate  from  which  the  plain- 
tiffs could  have  received  any  sum  to  which 
they  might  show  themselves  entitled  by  rea- 
son of  the  payment  to  defendants  of  the 
amount  of  the  Judgment  against  Rachael  Hol- 
ton. It  also  appears  that  after  the  death  of 
Mrs.  Holton  the  reversion  In  the  dower  was 
sold  upon  petition  of  plaintiffs  and  defend- 
ants for  $14,000,  and  by  consent  of  all  par- 
ties divided  equally. 

While,  in  the  view  which  we  take  of  the 
case,  all  of  this  is  immaterial.  It  is  manifest 
that,  if  it  be  conceded  that  by  the  execution 
of  the  deed  the  defendants  received  more 
than  their  fair  share  of  the  estate,  the  plain- 
tiffs have  no  equitable  ground  upon  which  to 
cancel  the  deed.  They  suggest  that  the  sums 
paid  them  Ui  confederate  money  should  be 
"scaled,"  and  they  be  charged  with  the 
amount  which  it  was  worth  in  gold.  While 
no  case  is  cited  in  which  this  court  has  held 
that  such  is  the  principle  upon  which  the 
estate  should  be  settled,  if  it  be  conceded 
that  the  plaintiffs'  view  is  correct  and  if  it 
be  further  conceded  that  the  plaintiffs  have 
any  cause  of  action  against  defendants,  it 
certainly  could  not  extend  to  the  cancellation 
of  the  deed  of  October  1,  1872.  The  only 
possible  liability  to  which  they  could  be  sub- 
jected would  be  to  pay  to  plaintiffs  an 
amount  which,  together  with  what  they  have 
received  otherwise,  would  make  an  equal  dis- 
tribution. It  is  well  settled  that  a  legatee 
who  has  received  no  more  than  his  legal 
share  of  the  estate  is  not  liable  to  account  to 
another  legatee,  who,  by  reason  of  a  devasta- 
vit of  the  executor,  fails  to  receive  his  full 
share.  His  remedy  is  against  the  executor. 
The  one  who  receives  but  what  belonged  to 
him  has  done  the  other  no  wrong.  There  are 
a  line  of  cases  which  hold  that  if,  by  mis- 
take as  to  the  condition  of  the  estate^  the 
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execator  pay  to  one  legatee  more  than  his 
Bhare,  or  If,  by  some  nnfoifeBeen  canae  for 
which  the  executor  Is  not  responsible  and 
could  not  have  reasonably  been  anticipated. 
It  turns  out  upon  a  final  settlement  that  he 
has  over-paid  some  of  the  legatees,  he,  after 
making  good  to  the  other  legatees  their 
share,. may  have  relief,  in  equity,  against  the 
overpaid  legatee.  But  the  court  will  grant 
such  relief  only  when  It  clearly  appears  that 
the  executor  was  unable  to  foresee  the  "pe- 
culiar circumstances'*  by  reason  of  which  the 
mistake  occurred.  Alexander  v.  Fox,  55  N. 
G.  106,  62  Am.  Dec  211;  Lambert  v.  Hobson, 
56  N.  C.  424. 

It  may  be  that,  If  the  executor  Is  Insolvent 
and  the  legatee  who  has  suffered  loss  under 
circumstances  which  would  have  entitled  the 
executor  to  relief  In  equity,  such  legatee 
would  be  subrogated  to  the  rights  of  the  ex- 
ecutor. No  such  condition  is  shown  here, 
for  the  reason  that  there  were  ample  re- 
sources of  the  estate  from  which  equality 
could  have  been  secured,  and  that  with  the 
concurrence  of  the  plaintiffs  they  have  been 
distributed.  While  not  technically  an  es- 
toppel, the  conduct  of  the  plaintiff  In  this 
respect  is  very  cogent  evidence  of  acquies- 
cence In  the  settlement  made  by  the  execu- 
tor with  the  defendants  and  a  recognition  of 
the  fact  that,  as  understood  by  him,  the  ex- 
ecution of  the  deed  was  a  final  settlement 
The  deed  setting  forth  the  terms  of  the  settle- 
ment was  recorded  January  3,  1873.  Thirty- 
three  years  elapsed  during  which  no  action 
was  taken  by  plaintiffs.  During  this  time 
the  widow  and  the  defendants  were  In  pos- 
session of  the  property  making  valuable  Im- 
provements upon  It,  executing  mortgages  and- 
In  all  respects  treating  as  their  property  In  a 
manner  consistent  with  the  terms  of  the  deed 
and  Inconsistent  with  any  trust  relation. 
The  fact  that  the  widow  had  a  life  estate 
did  not,  in  any  manner,  affect  plaintiffs'  right 
to  sue.  If  the  deed  was  invalid,  she  had  no 
better  right  under  It  than  the  defendants. 
The  authorities  cited  by  counsel  fully  sus- 
tain their  position  that  the  defendants  took 
and  held  with  notice  of  the  provisions  of  the 
win,  but  they  took  and  held  In  accordance 
with  the  will.  If  executing  the  deed  was  a 
breach  of  trust  by  Dr.  Hutchison,  the  cause 
of  action  therefor  accrued  to  plaintiffs  at 
once.  They  had  full  notice  of  what  he  had 
done  and  fOr  33  years  acquiesced  in  it  To 
permit  them  now,  after  the  property  has  been 
Improved  by  defendants  and  increased  In 
value,  to  attach  a  trust  to  the  legal  title  and 
set  aside  the  settlement  would  be  doing  vio- 
lence to  an  unbroken  current  of  decided  cases 
and  sound  equitable  principles.  We  have  no 
doubt,  after  a  careful  Inspection  of  the  rec- 
ord, that  Dr.  Hutchison,  under  the  advice 
of  gentlemen  eminent  at  the  bar  for  learn- 
ing and  of  high  personal  and  professional 
position,  has  dlcharged  his  duty  and  execut- 
ed the  trust  reposed  In  him  with  fidelity. 
The  settlement  was  made  without  the  slight- 


est suggestion  of  a  breach  of  trust  and  pat 
upon  the  public  records.  The  plaintiffs,  with 
full  Imowledge  of  it  by  their  silence  for  a 
third  of  a  century,  recognized  its  Justice. 
The  security  of  property  rights,  the  peace  of 
families,  and  the  public  welfare  demand 
that  there  must  be  an  end  of  litigation. 
Courts  of  equity  have  always  wisely  refused 
to  entertain  ''stale  claims."  Harrison  v. 
Hargrove,  109  N.  C.  846,  13  S.  E.  939. 
The  Judgment  of  nonsuit  must  be  aflirmed. 


a46  N.  C.  221) 

LEMLT  V.  ELLI& 

(Supreme  Court  of  North  Carolina.    Dea  4. 
1907.) 

1.  Covenants  —  Wabbantt  —  Bbeaoh  — 
Damages. 

The  measure  of  damages  for  breach  of  war- 
ranty of  title  to  land  is  the  proportion  that  the 
value  of  the  land  to  which  title  failed  bears  to 
the  whole  consideration  paid,  or  the  amount  paid 
to  acquire  title,  not  exceeding  the  purchase 
money. 

[Ed.  Note.— For  cases  in  point,  see  Cent  DUr. 
vol.  14,  Covenants,  S§  245-253.] 

2.  Insane    Persons  —  Pbopkbtt  —  LiABiLrnr 

FOB  SUPPOBT. 

The  property  of  an  insane  person,  especial* 
ly  when  in  custody  of  the  court,  will  not  be  ap- 
plied to  the  payment  of  his  general  indebted- 
ness, as  distinguished  from  claims  for  his  present 
maintenance,  until  a  sufficient  fund  is  set  aside 
for  the  support  of  the  lunatic  and  his  family. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Insane  Persons,  {  107.] 

Appeal  from  Superior  Court,  Forsyth  Coun- 
ty; Ferguson,  Judge. 

Action  by  W.  A.  Lemly  against  W.  B.  Ellis. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed,  and  new  trial  ordered. 

Manly  &  Hendren,  for  appellant  Lindsay 
Patterson,  for  appellee. 

HOKE,  X  This  case  was  before  us  on  a 
former  appeal,  and  was  sent  back  for  a  new 
trial  of  the  issue  as  to  damages.  See  Lemly 
▼.  Ellis.  143  N.  C.  200,  65  S.  B.  629.  The  ac- 
tion was  for  breach  of  warranty  in  the  sale 
and  conveyance  of  realty  on  the  part  of  de- 
fendant to  plaintiff,  and  it  appears  that  de- 
fendant sold  and  conveyed  to  plaintiff  eight 
tracts  of  land,  for  an  entire  consideration  of 
$37,000,  a  part  of  which  was  in  money  and 
another  part  in  bonds.  The  title  to  one  of  the 
tracts  proving  to  be  defective,  the  present 
action  was  Instituted,  and,  defendant  being 
a  nonresident,  an  attachment  was  Issued  and 
levied  on  $16,000  of  bonds  as  the  property  of 
defendant,  and  which  were  at  the  time  in 
possession  and  control  of  plaintiff.  The  con- 
sideration being  entire,  and  the  title  to  one 
of  the  tracts  having  proved  defective,  the  cor- 
rect rule  for  estimating  the  plaintiff's  dam- 
ages is  the  proportion  that  the  value  of  the 
land,  covered  by  title  paramount,  bears  to  the 
whole,  estimated  on  the  basis  Of  the  consid- 
eration paid,  the  real  consideration ;  or,  If  a 
good  title  has  been  procured  by  the  vendee, 
the  basis  for  the  correct  apportionment  woold 
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be  the  amount  reasonably  paid  to  buy  in  the 
outstanding  title,  provided  such  amount  did 
not  exceed  the  purchase  money.  Price  ▼. 
Deal,  90  N.  C.  295;  Woods  Mayne  on  Dam- 
ages, 1  Amer.  Ed.  pp.  285,  286.  Under  the 
charge  of  his  honor,  by  fair  Intendment,  the 
jury  were  directed  to  maj^e  the  apportionment 
on  the  basis  of  the  actual  value  of  the  land, 
and  in  this  there  was  error  to  defendant's 
prejudice,  for  there  was  some  evidence  tend- 
ing to  show  that  the  actual  value  exceeded 
the  amount  of  the  consideration. 

Defendant  further  excepts  to  the  refusal  of 
the  court  below  to  set  aside  a  portion  of  the 
attached  property  for  the  support  of  defend- 
ant and  his  family;  it  having  been  made  to 
appear  that  defendant  is  now  insane  and  has 
a  wife  and  infant  child  resident  in  the  state, 
and  there  being  evidence  tending  to  show 
that  defendant  is  Insolvent  It  is  an  estab- 
lished principle  with  us  that  the  property  of 
an  Insane  person,  certainly  where  same  Is  in 
custody  of  the  court,  will  not  be  applied  to 
the  payment  of  his  general  indebtedness,  as 
distinguished  from  claims  for  his  present 
maintenance,  until  a  sufficient  fund  is  set 
aside  for  the  support  of  the  lunatic  and  his 
family.  Including  his  wife  and  infant  children 
who  are  a  part  of  his  household.  In  re 
Latham,  39  N.  0.  231 ;  Adams  v.  Thomas,  81 
N.  C.  296;  Adams  v.  Thomas,  83  N.  C.  521. 
In  Latham's  Case,  the  doctrine  and  the  rea- 
son upon  which  it  rests  is  stated  by  Daniel, 
J.,  as  follows:  "But  the  better  opinion  is 
that  the  said  statute  was  not  introductlve 
of  any  new  right,  but  was  only  declaratory 
of  the  common  law.  Beverly's  Case,  4  Steph. 
126, 127;  2  Ves.  Jr.  71;  Bac.  Abr.  title  'Idiots 
and  Lunatics,'  C;  Shelf ord,  12.  And  we  take 
it  that  the  king,  as  parens  patriae,  by  the 
common  law,  had  the  protection  of  all  his 
subjects,  and  that,  in  a  more  particular  man- 
ner, he  is  to  take  care  of  all  those  who,  by 
reason  of  their  imbecility  and  want  of  under- 
standing, are  Incapable  of  taking  care  of 
themselves.  Bac.  Abr.  'Idiots  and  Lun.'  C. 
All  the  lunatic's  estate  has  been  converted  in- 
to money,  and  only  the  sum  of  $942.14  is  now 
within  the  reach  of  this  court  We  think 
that  this  fund  must  be  retained  by  the  com- 
mittee, not  to  pay  his  balance  or  the  debts  of 
any  of  the  creditors,  but  for  the  purpose  of 
maintaining  the  lunatic  and  his  wife  and  in- 
fant children.  That  the  court  must  reserve 
a  sufficient  maintenance  for  the  lunatic,  be- 
fore making  an  order  for  payment  of  debts, 
or  allowing  to  the  committee  sums  already 
applied  by  him  to  that  purpose,  is  clear  from 
the  nature  of  the  Jurisdiction  in  lunacy,  as 
well  as  from  the  decisions.  In  B]^  parte 
Hastings,  14  Ves.  182,  Lord  Eldon  said  he 
could  not  pay  a  lunatic's  debts  and  leave  him 
destitute,  but  must  reserve  a  sufficient  main- 


tenance for  him;  and  In  Tally  t.  Tally^  2 
D.  &  B.  Eq.  385,  that  is  cited  with  approba- 
tion by  this  court  With  respect  to  the  main- 
tenance of  the  wife,  and  such  of  the  children 
as,  from  tenderness  of  age  or  other  causes, 
are  dependent  upon  the  parent,  this  court,  hi 
Brooks  V.  Brooks,  2  D.  &  B.  Eq.  389,  gave  the 
opinion,  that,  though  it  was  not  mentioned  in 
our  statute,  it  was  a  proper  charge  upon  the 
lunatic's  estate — it  not  preventing  the  main- 
tenance of  the  lunatic  liimself — ^upon  the 
ground  that  the  lunatic  himself  was  charge- 
able with  it ;  and,  among  the  demands  on  his 
estate,  to  be  provided  for  by  order  of  the 
court,  none  can  be  more  meritorious  certain- 
ly, and  no  disposition  of  the  lunatic's  estate 
is  so  likely  to  promote  the  comfort  and  due 
care  of  the  lunatic  himself."  Both  the  deci- 
sions and  the  legislation  on  the  subject,  of 
like  hnport,  give  clear  indications  that  the 
duty  is  enjoined  in  the  proper  care  of  unfor- 
tunates who  are  citizens  or  resident  within 
the  Jurisdiction.  And  a  further  consid^a- 
tion  of  the  question  will  require  that  the 
doctrine  be  modified  or  be  further  applied 
and  expressed  to  the  effect  that  the  Just 
and  lawful  demands  of  creditors  should  not 
be  stayed  or  denied  them,  when  it  is  made 
to  appear  that  the  care  and  support  of  the 
lunatic  and  his  family  are  otherwise  provid- 
ed for,  such  provision  belonging  to  them  as 
of  right,  and  not  arising  from  the  private 
bounty  or  charity  of  others. 

On  the  first  trial  of  this  case  the  Judge 
below  was  correctly  advertent  to  the  modifi- 
cation suggested,  and  rendered  Judgment  di- 
recting an  application  of  the  property  attach- 
ed and  its  proceeds  to  the  Judgmoit,  after 
hearing  evidence  and  finding  that  the  de- 
fendant himself  was  a  resident  of  the  state 
of  New  York  and  being  cared  for  In  a  hos- 
pital there  for  the  insane,  and  that  his  wife 
ifl  a  resident  in  Winston,  N.  C,  with  an  in- 
fant child  aged  about  18  years,  had  property 
conveyed  to  her  by  defendant  to  the  value  of 
at  least  |10,000,  and  affording  an  annual  in- 
come of  about  $1,200.  It  may  be  well  to 
note  that  the  time  when  the  facts  and  cir- 
cumstances pertinent  to  this  question  should 
be  ascertained  and  declared  is  when  the  Judg- 
ment is  finally  entered  appropriating  the 
funds,  and  it  may  be  that  a  new  inquiry 
should  be  had.  But,  if  these  or  substan- 
tially similar  conditions  exist  when  the  Judg- 
ment is  rendered,  we  think  that  the  plaintiff 
should  l>e  allowed  to  have  Judgment  ap- 
propriating the  property  attached  to  the 
amount  he  may  recover. 

For  the  error  In  the  charge,  there  will  be 
a  new  trial  on  the  issue  as  to  damages;  and 
it  is  so  ordered. 

New   trial 


N.  C.) 


GASHMAR-KING  SUPPLY  CO.  ▼.  DOWD  &  KING. 
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CASHMAR^mNG  SUPPLY  00.  ▼.  DOWD  ft 
KINO. 

(Saprenie  Court  of  North  Carolina.    Not.  27, 
1007.) 

1.  PABTNEBSHIP— PaBTNERSHIP  III   DiTFEBENT 
FiBMB. 

D.  and  K.  were  partners  and  debtors  of 
plaintiff  firm,  of  which  K.  waa  a  member  and 
general  manager.  D.  paid  to  E.  a  sum  of  mon- 
ey as  being  m  full  for  his  share  of  the  debt 
owing  to  plain tift  from  the  firm  D.  &  K.,  and  it 
was  so  accepted.  Held,  that  plaintiff  could  not 
accept  the  money  on  the  debt,  and  also  deny 
K.*8  authority  to  act  as  agent  and  bind  the  firm 
because  be  was  interested  as  D/s  partner. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  88,  Partnership,  |  200.] 

2.  Limitation  of  Actions— Part  Patkewt. 

A  payment  made  and  intended  to  be  in  dis- 
charge of  the  whole  indebtedness  is  ineffectual 
as  part  payment  to  defeat  operation  of  the  stat- 
ute of  limitations. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  33,  Limitation  of  Actions,  S  642.] 

3.  Same. 

Part  payment  of  a  debt  will  not  stop  the 
statute  of  limitations  unless  the  debtor  intended 
it  as  an  acknowledgment  of  the  balance  of  the 
debt. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  33,  Limitation  of  Actions,  |  644.] 

4.  SAJffE— Mutual  Account. 

Where  a  creditor  collects  an.  amount  for  a 
debtor  and  applies  it  on  his  account  without  au- 
thority, it  is  not  an  item  of  a  mutual  account 
sufficient  to  stop  the  statute  of  limitations. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
TOl.  33,  Limitation  of  Actions,  fi  637.] 

Appeal  from  Superior  Court,  Mecklenburg 
County;   Ferguson,  Judge. 

Action  by  the  Cashmar-King  Supply  Com- 
pany against  Dowd  &  King.  Judgment  for 
plaintiff,  and  defendants  appeal.  New  trial 
granted. 

This  action  was  brought  to  recover  the 
sum  of  $1,274.02,  being  the  balance  of  an  ac- 
count alleged  to  be  due  by  Dowd  &  King,  of 
which  firm  the  defendant  is  a  member,  to 
the  plaintiff,  for  money  advanced  and  goods 
sold  and  delivered.  The  original  amount 
was  $7,680.18,  but  on  February  28,  1003, 
Dowd  &  King  paid  thereon  $3,162.01,  leaving 
a  balance  as  of  that  date  of  $4,393.17.  The 
debt  of  Dowd  &  King  was  contracted  with 
the  Dowd  &  King  Supply  Company,  whose 
Interest  therein  has  passed  to  the  plaintiff 
corporation,  which  is  entitled  to  recover  the 
balance  of  the  account,  if  any  is  due.  The 
firm  of  Dowd  &  King  ceased  to  do  business 
after  the  organization  of  the  Dowd  &  King 
Supply  Company  and  went  into  liquidation. 
On  March  16,  1904,  the  defendant,  W.  F. 
Dowd,  agreed  with  S.  F.  King,  his  former 
partner,  who  was  at  the  time  the  treasurer 
and  general  manager  of  the  plaintiff  com- 
pany, that  he  would  pay  to  the  plaintiff  the 
sum  of  $3,119.15  in  full  satisfaction  and  dis- 
charge of  bis  part  of  the  liability  as  a  mem- 
ber of  the  firm  of  Dowd  &  KXng  to  the  plain- 
tiff for  the  said  balance  of  $4,393.17;  it  be- 
ing two-thirds  thereof,  which  was  W.  F. 
Dowd's  Just  proportion  of  the  liability  as  be- 


tween him  and  S.  F.  King,  the  said  Dowd 
having  an  interest  of  two-thirds  and  King 
the  remaining  interest  of  one-third  in  the 
partnership  of  Dowd  &  King.  In  pursuance 
of  this  agreement,  he  paid  the  sum  of  $3,119.- 
15  to  S.  F.  King,  as  treasurer  and  general 
manager  of  the  plaintiff  company,  in  dis- 
cbarge of  his  said  liability  to  it,  and  the 
money,  or  its  equivalent,  was  received  by 
King  for  that  purpose  and  credited  on  the 
books  of  the  plaintiff  to  Dowd  &  King  by  S. 
F.  King.  It  appears  that  on  April  6,  1903, 
the  Dowd  &  King  Supply  Company  sold  to 
Dowd  &,  King  merchandise  to  the  amount  of 
$6.25,  and  they  are  charged  with  that  sum  on 
the  books  of  the  supply  company  as  of  that ' 
date  and  are  credited  with  $34  collected  by 
the  supply  company  for  Dowd  &  King  as  of 
Februanr  20,  1903.  These  amounts  are  in- 
cluded in  the  general  balance  of  $7,589.18. 
The  defendant  W.  F.  Dowd,  among  other  de- 
fenses, pleaded  the  statute  of  limitationsL 
One  of  his  defenses  was  that  there  had  been 
a  full  accord  and  satisfaction  of  his  liability 
to  the  plaintiff  by  virtue  of  the  transactions 
between  him  and  S.  F.  King,  its  treasurer 
and  general  manager.  W.  F.  Dowd  had  been 
an  officer  of  the  Dowd  &  King  Supply  Com- 
pany, and  was  an  officer  of  the  plaintiff  com- 
pany, before  and  after  the  transaction  with 
S.  F.  King,  but  had  no  ofllcial  connection 
with  the  latter  company  at  the  time  of  the 
said  transaction.  Evidence  was  taken  upon 
the  controverted  matters  between  the  parties, 
but  it  is  not  necessary  to  be  stated,  as  It  has 
no  practical  bearing  upon  the  case,  as  decided 
by  the  court  The  court  submitted  three  is- 
sues to  the  jury  which,  with  the  answers 
thereto,  are  as  follows:  "(1)  Is  the  defend- 
ant W.  F.  Dowd  indebted  to  the  plaintiff; 
and,  If  so,  In  what  amount?  Answer.  $1^274.- 
02,  with  interest  from  March  16,  1904.  (2) 
Was  the  payment  of  $3,119.15  In  full  accord 
and  satisfaction,  as  alleged  In  the  answer? 
Answer.  No.  (3)  Is  the  plaintiff's  claim  bar- 
red by  the  statute  of  limitations,  as  alleged 
In  .the  4inswer?  Answer.  No."  At  the  close 
of  the  testimony  the  Judge  charged  the  Jury 
*that,  if  they  found  the  facts  to  be  in  accord- 
ance with  the  testimony  Introduced  In  the 
cause,  they  would  answer  the  first  issue 
'$14274.02,  with  Interest  from  March  16,1904'; 
the  second  issue,  *No';  and  the  third  issue, 
'No.'"  Upon  the  verdict  Judgment  was  en- 
tered for  the  plaintiff,  and  the  defendant  ap- 
pealed, having  duly  reserved  exceptions  to 
all  errors  in  the  rulings  and  charge  of  the 
court 

Stewart  &  McRae,  for  plaintiff.  Pharr  ft 
Bell  and  T.  C.  Guthrie^  for  defendant 

•WALKSR,  J.  (after  stating  the  facts  as 
above).  We  need  not  stop  to  inquire  wheth- 
er S.  F.  King  had  sufficient  authority  to  en- 
ter Into  the  agreement  with  W.  F.  Dowd  by 
which  the  latter  was  discharged  from  all 
liability  upon  the  debt  due  to  the  plaintiff  by 
Dowd  ft  King,  as  we  decide  the  case  upon 
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another  ground,  though  we  are  inclined  to 
the  opinion  that  there  was  no  evidence  of 
authorization  or  of  ratification  by  the  plain- 
tiH. 

The  plaintifTs  cau^e  of  action  ia  barred  by 
the  statute  of  limitations,  in  any  view  of  the 
evidence.  It  was  not  denied  that  W.  F. 
Dowd  paid  the  money  to  the  plaintiff  through 
its  general  manager,  S.  F.  King,  in  full  satis- 
faction and  discharge  of  his  liability  to  the 
plain tifif.  It  was  only  contended  that  King 
had  no  express  authority  to  malfe  the  settle* 
ment  with  Dowd,  and  that  there  was  no 
ratification  of  his  act  by  the  plaintiff,  and 
specially  that  King  was  interested  in  the 
transaction,  and  could  not  therefore  repre- 
sent  his  principal  so  as  to  bind  It  Whether 
the  agent  must  derive  some  personal  benefit 
from  the  transaction,  in  order  to  .disqualify 
him  to  act  for  his  principal,  and  so  as  to 
produce  a  confilct  between  his  own  Interest 
and  that  of  his  principal,  Is  another  question 
which  was  ably  argued  before  us,  but  the  dis- 
cussion of  which  we  may  well  pretermit  If 
W.  F.  Dowd  paid  the  money  to  King  as  gen- 
eral manager,  in  satisfaction  of  his  liability, 
it  is  not  within  the  power  of  the  plaintiff  to 
repudiate  his  act  as  being  one  not  authorized, 
and  apply  the  money  as  a  payment  on  the 
debt  The  money  must  be  accepted  accord- 
ing to  the  intention  of  the  parties  to  the 
transaction  and  applied  accordingly;  that  is, 
to  tbe  full  discharge  of  Dowd's  liability,  or 
rejected  for  the  want  of  authority,  in  which 
case  the  parties  would  be  restored  to  their 
original  rights.  Sound  morality  and  fair 
dealing  imperatively  require  the  law  to  ap- 
ply this  rule  to  our  business  affairs.  The 
plaintiff  is  not  permitted  '*to  blow  hot  and 
cold,"  or  to  accept  and  reject,  at  the  same 
time.  As  the  two  rights  are  conflicting,  the 
law  gives  to  it  an  election  to  ratify  the  act 
of  its  agent  when  it  was  discovered,  and 
thereby  discharge  Dowd,  or  to  reject  the  un- 
authorized act  and  stand  upon  its  rights,  un- 
affected by  it.  This  principle  is  such  a  Just 
and  salutary  one  that  it  would  surprise  us 
if  we  should  find  that  the  law  had  not 
adopted  it  But  the  law  has,  and  by  the  de- 
cisions of  this  very  court  it  has  been  fully 
recognized  and  applied  to  cases  very  much 
like  the  one  at  bar.  What  stronger  state- 
ment of  the  doctrine  do  we  need  than  the 
language  of  the  court  in  Hewlett  v.  Schenck, 
82  N.  G.  234,  as  follows:  "A  partial  pay- 
ment though  the  evidence  need  not  be  in 
writing,  being  an  act  and  not  a  mere  dec- 
laration, revives  the  liability  because  it  is 
deemed  a  recognition  of  it  and  an  assump- 
tion anew  of  the  balance  due.  But  if,  at  the 
time  such  payment  is  made,  the  presumption 
arising  from  the  imexplained  fact  Is  dis- 
proved by  the  attending  circumstances,  or 
other  sufficient  evidence  of  a  contrary  intent 
the  payment  will  not  have  such  effect  Here 
not  only  can  no  inference  of  such  Intention 
be  inferred,  but  there  was  an  express  agree* 
ment  that  Hart  was  not  to  be  held  responsi- 


ble for  the  residue  of  his  principal's  defalca- 
tion, and  the  payment  is  made  upon  that  un- 
derstanding. While  the  chairman  had  no  au- 
thority to  enter  into  such  an  engagement 
and,  if  he  had,  it  would  be  inoperative  for 
want  of  a  consideration,  as  is  held  in  Mc- 
Kenzie  v.  Oulbreth,  66  N.  G.  534,  Bryan  t.  . 
Foy,  69  N.  C.  45,  and  Mitchell  v.  Sawyer, 
71  N.  O.  70,  the  evidence  is  competent  and 
sufficient  to  repel  the  presumption  of  inten* 
tion  to  assume  the  entire  debt  Smith  v. 
Leeper,  32  N.  G.  86 ;  Angell,  Lim.  211,  et  aeq., 
note,  and  numerous  other  cases  cited  for  the 
defendants  from  reports  in  other  states.** 
The  law  as  to  the  legal  effect  of  a  partial 
payment  in  discharging  the  entire  debt, 
where  there  is  an  agreement  of  that  kind, 
has  been  changed  by  Acts  1874-75,  p.  208, 
c.  178;  Revisal  1906,  t  859.  But  that  change 
does  not  in  the  least  impair  the  force  of  the 
case  we  have  cited  as  a  conclusive  author- 
ity against  the  plaintiff  upon  the  facts  in 
the  record  before  us.  Revisal  1905,  |  371, 
declares  as  follows:  ''No  admowledgment  or 
promise  shall  be  received  as  evidence  of  a 
new  or  continuing  contract  from  which  the 
statute  of  limitations  shall  run,  unless  the 
same  be  contained  in  some  writing  signed  by 
the  party  to  be  charged  thereby,  but  this 
section  shall  not  alter  the  effect  of  any  pay- 
ment of  principal  or  interest"  It  will  be 
seen  that  there  is  no  express  provision  that 
a  partial  payment  shall  prevent  the  opera- 
tion of  the  statute,  except  from  the  time  it 
was  made.  The  statute  merely  leaves  its 
effect  to  be  determined  by  the  law  as  It  was 
before  the  enactment  of  the  section  as  to  a 
new  promise.  There  was  no  reference  in  the 
statute  of  21  Jas.  1,  c.  26,  to  a  payment  as 
operating  to  stop  the  running  of  the  statute 
and  as  fixing  a  new  terminus  a  quo^  as  In  the 
case  of  a  promise  to  pay.  A  payment  was 
allowed  this  effect  by  the  courts,  and  tor  the 
reason  that  It  raised  an  implied  promise  to 
pay  the  residue  of  the  debt  But  tbe  mle  Is 
limited,  in  its  application,  to  the  reason  i^ 
on  which  it  is  based,  and  the  payment  con- 
sequently must  have  been  made  under  such 
circumstances  as  will  warrant  the  clear  In- 
ference that  the  debtor  recognized  the  debt 
as  then  existing  and  his  willingness,  or,  at 
least  his  obligation,  to  pay  the  balance. 
Battle  V.  Battle,  116  N.  G.  161,  21  S.  E.  177; 
Pickett  V.  King.  34  Barb.  (N.  Y.)  193;  Rich- 
ardson V.  Thomas,  13  Gray  (Mass.)  381,  74 
Am.  Dec.  636;  1  Wood  on  Limitations,  }  99; 
Bank  v.  Harris,  96  N.  G.  121,  1  8.  Bi  459; 
Riggs  V.  Roberts,  85  N.  C.  151,  39  Am.  Repu 
692.  The  payment  should  be  of  such  a  na- 
ture and  made  In  such  a  way  as  to  imply  in 
law  that  the  debtor  acknowledges  the  debt 
as  still  existing  and  promises  distinctly  and 
unequivocally  to  pay  the  same,  Just  as  Lord 
Ellenborough,  in  Fleming  v.  Hayne,  1  Starkle. 
370,  said  should  be  the  character  of  the  prom- 
ise when  It  is  express.  In  25  Gyc.  p.  1373, 
we  find  it  said:  "A  payment  of  part  in  full 
satisfaction  of  the  whole,  or  accompanied  by 
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acts  or  declarations  showing  that  the  debt- 
m:  does  not  intend  to  pay  the  balance,  will 
not  suspend  the  statute  or  revive  the  balance 
of  a  barred  debt"  Llnsell  v.  Bonsor,  29  E. 
a  Tju  819,  9  Bing.  N.  C.  241 ;  Jones.  T.  Lang- 
home,  19  Colo.  206,  34  Pac.  997;  Brisbin  v. 
Fanner,  16  Minn.  215  (Gil.  187);  Compton 
V.  Bowns,  5  Misc.  Rep.  213,  25  N.  Y.  Supp. 
465;  Bowker  v.  Harris,  SO  Vt  424;  U.  S. 
y.  Wilder.  13  Wall.  (U.  a)  254.  20  L.  Ed. 
681;  Crow  v.  Gleason,  141  N.  Y.  489,  36  N. 
B.  497;  Aldrich  ▼.  Morse,  28  Vt  642;  Hale 
y.  Morse,  49  Oonn.  481;  Jewett  ▼.  Petit,  4 
Mich.  508;  Cronshore  ▼.  Knox  (Pa.)  10  Atl. 
25.  In  Compton  y.  Bowns,  6  Misc.  Rep.  214, 
25  N.  Y.  Supp.  466,  the  court  says:  "It  is 
elementary  law  that  the  effect  of  part  pay- 
ment, in  defeating  the  operation  of  the  stat- 
ute of  limitations,  depends  upon  the  promise 
it  implies  to  pay  the  residue,  but,  if  the  pay- 
ment be  intended,  not  as  a  discharge  pro 
tanto,  but  as  a  complete  liquidation  of  the 
entire  demand,  how  can  an  engagement  to 
pay  more  be  Inferred?  The  implication  of 
an  acknowledgment  of  the  continuance  of 
the  debt  from  an  act  supposed  and  designed 
to  extinguish  it,  and  of  a  promise  of  fur- 
ther payment  from  a  payment  made  and  in- 
tended as  final  and  complete,  is  a  palpable 
absurdity"— citing  Weston  v.  Hodgkins,  136 
Mass.  326,  and  other  authorities.  Comi^ton 
y.  Bowns  seems  to  be  directly  in  point  as  to 
all  the  questions  considered  by  us  in  this 
case.  The  general  principle  on  which  part 
payment  takes  a  case  out  of  the  statute  is 
that  the  party  paying  intended  by  it  to  ac- 
knowledge and  admit  the  greater  debt  to 
be  due.  If  it  was  not  in  the  mind  of  the 
debtor  to  do  this,  then  the  statute,  having 
begun  to  run,  will  not  be  stopped  by  reason 
of  such  payment  U.  S.  v.  Wilder,  supra. 
The  intention  of  W.  P.  Dowd  to  pay  only  in 
full  settlement  and  discharge  of  his  liability 
is  too  plain  in:  this  case  to  admit  of  the 
slightest  doubt  He  expressly  stipulated  for 
exemption  from  payment  of  the  balance  of 
the  debt 

The  law  will  not  permit  the  amount  collect- 
ed by  the  Dowd  &  King  Supply  (Company 
from  Dowd  &  King,  to  wit,  $34,  and  credited 
on  their  account  without  any  authority  from 
them,  and  the  amount  collected,  $6.25,  to  be 
considered  as  constituting  a  mutual  account 
between  the  parties  so  as  to  put  the  statute 
In  motion  only  from  the  last  item.  In  Hus- 
sey  y.  Burgwyn,  51  N.  C.  385,  It  was  said 
that  the  sending  of  a  draft  to  the  creditor, 
without  any  reference  to  the  debt,  was  not 
sufficient  to  stop  the  running  of  the  statute. 
It  was  also  held  that,  in  order  to  make  an 
account  a  continuing  one  from  its  commence- 
ment to  its  close,  there  must  be  mutual  ac- 
counts between  the  parties,  or  an  accoimt  of 
mutual  dealings  kept  by  one  only,  with  the 
knowledge  and  concurrence  of  the  other,  for 
otherwise  an  item  within  time  cannot  have 
the  effect  of  preventing  the  application  of 
the  statute.    As  said  in  that  case:     *'Here 


there  was  no  mutual  accounts  kept  by  tht 
parties,  and  there  was  no  proof  that  the^ 
defendant  intrusted  the  plaintiff  to  keep  such' 
a  one."  The  $6.25  for  merchandise  was  a 
distinct  item  disconnected  from  the  prior  ac- 
count, Dowd  &  King  having  gone  out  of 
business  and  being  then  in  liquidation,  and 
the  credit  of  $34  for  collections  was  applied 
to  the  old  account  without  authority.  There 
was  no  semblance  of  a  mutuality  of  accounts. 
The  cause  of  action  accrued  not  later  than 
February  28,  1903,  and  was  barred  on  March 

1,  1906,  when  the  action  was  brought 

The  charge  of  the  court  was  therefore  er- 
roneous. It  should  have  been  the  very  re- 
verse of  what  it  was  as  to  the  third  issue. 

New  triaL 

(146  N.  C.  254) 

In  re  BBAUCHAMP'S  WILL. 

(Supreme  Court  of  North  Carolina.     Dee.  4^ 
1907.) 

L  Will»—Pbobat»— Common    Form— Valid- 

ITT., 

Under  the  express  terms  of  Revisal  1905,  ^ 
3128,  the  probate  of  a  will  in  common  form  is 
valid  until  set  aside. 

2.  Sakb— Pbobatb   iir    Solemii    Fobm— Loss 
of  Right  To. 

While  testator's  next  of  kin  and  heirs  at 
law  may  require  probate  In  solemn  form,  the 
right  may  be  forfeited  by  either  acquiescence  or 
unreasonable  delay,  after  notice  of  probate,  and 
such  right  was  forfeited  where  petitioner  knew 
for  more  than  40  years  of  the  probate  in  com- 
mon form  and  of  toe  qualification  of  the  execu- 
tors, and  knew  of  their  removal  from  the  state, 
of  the  appointment  of  an  administrator  with 
the  will  annexed,  and  of  his  proceeding  for  final 
account  and  settlement  to  which  she  was  a 
party. 

3.  Sams— PETmoN  fob  Pbobatb  in  Solemn 
Form— Issues  Detebminable. 

Issues  as  to  the  execution  of  a  will  and  the 
testator's  capacity  may  only  be  determined  aft- 
er probate  in  solemn  form  is  allowed,  and  will 
not  be  considered  on  a  preliminary  question 
whether  the  right  to  caveat  has  been  forfeited 
by  unreasonable  delay. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  49,  Wills,  8  523.] 

4,  Husband  and  Wrra  —  Suit  by  Wife  — 
Right  to  Bbino. 

Under  Revisal  1905,  S  408,  subd.  1,  provid- 
ing that  a  husband  need  not  be  joined  in  a  suit 
by  his  wife  concerning  her  separate  property, 
one  may  sue  for  the  probate  of  her  father^  will 
in  solemn  form,  without  joining  her  husband, 
if  he  is  opposed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Husband  and  Wife,  S  774.1 

6.  Wills— Pbobate— Limitation— Caveat  to 
Will— Effect  of  Statute. 

Laws  1907,  p.  1263,  c  862,  fixing  seven 
years  after  probate  of  a  will  in  common  form  as 
the  time  within  which  a  caveat  for  probate  in 
solemn  form  may  be  filed,  and  permitting  seven 
years  after  ratification  of  the  act  as  to  wills 
theretofore  proven,  did  not  revive  a  right  to  file 
a  caveat  which  had  been  lost  by  40  years'  ac- 
quiescence. 

0.  Husband  and  Wife— Right  to  Sue— Lim- 
itations. 

Failure  from  1863  for  over  40  years  to  file 
a  caveat  for  the  probate  of  a  will  in  solemn 
form  may  not  be  excused  by  a  married  woman 
on  the  ground  that  until  the  Laws  1899,  p,  209, 
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Ci  T8»  repealing  as  to  married  women  Code 
1883,  {$  148,  163,  sosDending  the  mnning  of 
limitations,  limitaticms  did  not  run  against  her, 
since  there  was  no  statute  of  limitations  as  to 
the  time  in  which  a  caveat  should  be  filed  until 
1907. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Husband  and  Wife,  S  801.] 

Appeal  from  Superior  Court,  Dayie  Coun- 
ty; Ward,  Judge. 

Caveat  to  James  Beauchamp's  will,  filed 
by  Sarah  Jane  Sparks  and  another.  From 
the  judgment,  the  caveators  appeal.  Af- 
firmed. 

A.  H.  EUer  and  E.  E.  Raper,  for  appellant 
BL  L.  Gaither  and  T.  B.  Bailey,  for  appellee. 

CLARK,  C.  J.  This  is  a  caveat  to  the 
will  of  James  Beauchamp,  who  died  August 
10,  1863,  filed  by  his  daughter  November  17, 
1903,  asking  for  probate  in  solemn  form.  She 
was  a  married  woman  at  the  time  the  will 
was  probated,  September,  1863,  and  is  still. 
The  respondents  are  her  younger  brother  and 
sister,  who  were  Infants  of  tender  years  in 
September,  1863.  The  probate  of  the  will 
in  common  form  in  1803  is  valid  till  set  aside. 
Armstrong  v.  Baker,  31  N.  0. 114;  Revisal  of 
1905,  S  3128.  While  the  next  of  kin  and  heirs 
at  law  have  the  right  to  require  probate  in 
solemn  form,  this  right  may  be  forfeited  ei- 
ther by  acqniescence  or  unreasonable  delay 
after  notice  of  the  probate.  Etherldge  v.  Cor- 
prew,  48  N.  O.  18.  In  that  case  Pearson,  J., 
says  (page  21  of  48  N.  C.)  that  the  court  in 
passing  upon  the  preliminary  question  wheth- 
er or  not  the  right  to  caveat  has  been  forfeit- 
ed by  unreasonable  delay  "cannot  be  expect- 
ed" to  try  ''allegations  as  to  the  execution  of 
the  will  and  the  capacity  of  the  testator.'* 
Those  matters  are  for  consideration  only  aft- 
er the  probate  In  solemn  form  is  allowed.  On 
this  preliminary  question,  the  court  will  our 
ly  consider  whether  the  lapse  of  time,  under 
the  attendant  circumstances,  was  an  unrea- 
sonable delay.  Armstrong  ▼.  Baker,  31  N. 
C.  109,  112.  Here  the  petitioner  bad  knowl- 
edge of  the  probate  of  the  will  and  qualifica- 
tion of  the  executors  more  than  40  years  ago, 
of  their  removal  from  the  State  many  years 
thereafter  in  1878,  of  the  appointment  of  an 
administrator  c.  t  a.,  and  of  his  proceeding 
for  final  account  and  settlement  to  which  she 
was  a  party.  The  court  properly  dismissed 
the  action.  Randolph  v.  Hughes,  89  N.  O. 
428;  Osborne  v.  Leak,  Id.  437.  It  is  true  the 
petitioner  has  all  the  time  been  a  feme  covert, 
but  she  could  have  brought  suit,  without  Join- 


ing her  husband.  If  he  were  opposed  (and 
there  is  no  reasonable  ground  to  apprehend 
he  would  be).  Revisal  190ft,  t  408  (1).  It  is 
true,  also,  that  till  chapter  862,  p.  1263,  Laws 
1907,  there  was  no  statute  of  limitations  as 
to  the  time  in  which  a  caveat  must  be  filed. 
But  It  was  wellHsettled  law  (see  cases,  supra) 
that  the  right  would  be  forfeited  by  unrea- 
sonable delay.  The  above  act  of  1907  now 
fixes  seven  years  after  probate  In  common 
fbrm  as  a  limitation,  and  permits  seven  years 
after  ratification  of  the  act  as  to  wills  there- 
tofore proven.  But  this  last  must  be  taken  to 
apply  to  cases  where  a  caveat  was  not  al- 
ready barred  by  the  lapse  of  unreasonable 
time,  for  It  has  been  held  that,  while  the 
Legislature  can  suspend  the  runnln^^  of  the 
statute  of  limitations  or  extend  the  time,  it 
will  not  be  taken  to  apply  to  revive  a  cause 
of  action  already  barred.  Whltehurst  v.  Dey, 
90  N.  C.  542;  Terry  v.  Anderson,  96  U.  S. 
628,  24  L.  Ed.  365.  We  do  not  think  the  act 
of  1907  can  be  reasonably  construed  as  in- 
tending to  revive  a  right  to  file  a  caveat 
which  had  been  lost  by  40  years'  acquies- 
cence. Indeed,  the  act  shows  a  contrary  In- 
tent by  restricting  to  seven  years'  absolute 
bar  that  which  formerly  was  unlimited, 
save  by  the  court's  conception  of  what  would 
be  unreasonable  delay  under  all  the  circum- 
stances of  the  particular  case. 

The  petitioner  also  Insists  that  chapter  78, 
p.  209,  Laws  1899,  r^;>ealing  as  to  married 
women  the  sections  (Code  1888,  H  148,  163) 
suspending  the  running  of  the  statute  of  lim- 
itations, was  made  prospective  only,  and 
that  time  up  to  Its  passage  was  not  to  be 
counted  against  married  women.  But  that 
statute  has  no  application  for  the  very  sufil- 
dent  reason  that  there  was  no  statute  of  limi- 
tations as  to  the  caveat  of  a  will,  and  neither 
its  suspension  nor  the  repeal  thereof  could  ap- 
ply. Said  sections  148  and  163  provided  that 
as  to  actions  therein  named  (which  do  not  in- 
clude filing  a  caveat)  the  following  persons 
would  not  be  barred  by  the  time  preoerlbed: 
(1)  Infants;  (2)  insane;  (3)  convicts;  (4)  mar- 
ried women.  Gov.  Fowle,  in  his  message  to 
the  Legislature  of  1889,  recommended  that 
married  women  be  taken  out  of  that  category. 
This  was  done  by  the  act  of  1890,  which  was 
introduced  and  urged  by  Judge  W.  B.  Coun- 
ciU,  then  a  member  of  the  General  Assembly. 
But  It  will  be  seen  at  once  that  this  act  can 
have  no  bearing  at  all  upon  a  case  like  this, 
to  which  there  was  then  no  statute  of  limita- 
tions applicable. 

Affirmed. 
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(146  N.  C.  Stt) 

LOFTIS  T.  DUCKWORTH. 

(SvpFeme  Court  of  North  Carolina.     Dec.  U^ 
1907.) 

L  MOBTGAGES  — TBUST  DbED— COMPENSATIOIf 
OF  TbUSTEE  —  ACCEPTANCB  OF  TRUST  — BJF- 
FSCT. 

Where  the  trustee  in  a  deed  of  trust  to  se- 
cure a  debt  accepts  the  trust,  he  is  bound  by  the 
terms  of  the  deed  as  to  his  compensation. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼oL  35,  Mortgages,  §  1133.] 

2.  Sam]&— Construction. 

A  deed  of  trust  securing  the  payment  of  a 
debt  provided:  "When  the  advertisement  [for 
sale  or  the  property]  ♦  ♦  •  is  begun  the  com- 
missions of  the  trustee  on  the  amount  herein  se- 
cured shall  be  deemed  due  and  payable  and  may 
be  collected  by  him  in  the  same  manner  as  other 
moneys  secured  by  this  trust  and  he  shall  con- 
vey said  land  to  the  purchaser,  etc.,  and  apply 
the  proceeds  of  said  sale  to  the  discharge  of 
•aid  debt  and  interest  *  •  •  and  to  the  ex- 
penses of  this  trust  including  five  per  cent  com- 
missions to  the  trustee,"  etc.  Held,  that  the 
trustee  was  entitled  to  commissions  on  the 
amount  of  the  debt  only,  and  not  on  Uie  amount 
for  which  the  land  was  sold. 
8.  Same  — Rate  of  Cohmissionb  —  Reason- 
abo:nes8. 

A  commission  of  5  per  cent,  to  a  trustee 
nnder  a  trust  deed  securing  payment  of  a  debt 
of  $56S  was  reasonable^ 

Appeal  from  Superior  Court,  Transylvania 
County;  Ouion,  Judge. 

Controversy  without  action  between  T.  T. 
Loftls,  receiver,  and  W.  B.  Duckworth.  Judg- 
ment for  Loftis,  and  Duckworth  appeals.  Af- 
firmed. 

This  Is  a  controversy  submitted  without  ac- 
tion. As  stated  in  the  brief  of  appellant's 
counsel,  the  only  point  in  the  case  is  whether 
the  trustee  who  sold  under  the  power  given 
to  him  in  the  deed  of  trust  from  W.  J.  Wilson 
is  entitled  to  commissions  on  the  full  amount 
realized  at  the  sale,  or  only  on  the  amount 
of  the  debt  secured  by  the  deed  of  trust  and 
the  actual  expenses  of  the  sale.  The  deed 
provides  as  follows:  "When  the  advertise- 
ment herein  provided  for  is  begun,  the  com- 
missions of  the  trustee  on  the  amount  herein 
secured  shall  be  deemed  to  be  due  and  pay- 
able, and  may  be  collected  by  him  in  the  same 
way  and  manner  as  other  moneys  secured  by 
tills  trust  and  he  shall  convey  said  land  to 
the  purchaser  and  heirs  in  fee  simple,  and 
apply  the  proceeds  of  said  sale  to  the  dis- 
charge of  said  debt  and  Interest  on  the  same 
and  to  payment  of  the  expenses  of  this  trust, 
including  5  per  cent  conunisslons  to  the  trus- 
tee, and  of  any  other  moneys  then  owing  from 
the  said  parties  of  the  first  part  to  the  said 
party  of  the  third  part,  and  secured  by  this 
deed  in  trust,  any  surplus  to  be  paid  to  the 
said  parties  of  the  first  part"  The  court  held 
that  the  trustee  was  entitled  to  receive  com- 
missions only  on  the  amount  of  the  debt  se- 
cured ($568),  the  conomissions  thereon  being 
128.40,  and  directed  him  to  retain  the  latter 
amoimt  and  the  amount  of  the  debt,  and  to 
pay  the  balance  to  the  plaintiffs,  who  owned 
the  land  described  in  the  deed  of  trust  The 
defendant  excepted  and  appealed. 
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Welch  Galloway,  for  appellant 
Shuford,  for  appellee. 
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WALKER,  J.  (after  stating  the  facts  as 
above).  The  ruling  of  the  court  was  clearly 
right  It  is  not  necessary  that  we  should  re- 
view the  cases  decided  by  this  court  In  re- 
gard to  the  question  of  commissions  allowable 
to  a  trustee  acting  under  a  power  of  sale. 
Those  cases  were  cited  to  us,  but  they  involv- 
ed questions  different  from  the  one  presented 
in  this  record.  They  are  collated  and  dis- 
cussed by  Clark,  J.,  for  the  court  in  Turner 
V.  Roger,  126  N.  C.  300,  35  S.  E.  502,  48  L.  R. 
A.  590.  The  trustee  accepted  the  trust,  and 
is  therefore  bound  by  the  terms  of  the  deed. 
Although  the  expression,  *'the  commission  of 
the  trustee  on  the  amount  herein  secured 
shall  be  deemed  to  be  due  and  payable,"  is 
found  in  that  part  of  the  deed  which  relates 
to  an  advertised  sale  which  is  not  made,  it 
was  evidently  the  intention  of  the  parties  to 
fix  thereby  the  amount  of  the  commissions  in 
any  event,  whether  the  sale  should  be  made 
or  not  The  subsequent  expression,  wh^n  pro- 
viding for  the  distribution  of  the  purchase 
money,  namely,  "And  apply  the  proceeds  of 
sale  to  the  discharge  of  said  debt  and  inter- 
est on  the  same,  and  to  the  payment  of  the 
expenses  of  this  trust  including  five  per  cent 
commissions  to  the  trustee,"  necessarily  refers 
to  the  clause  immediately  preceding  it  and 
which  we  have  already  quoted.  We  must  con- 
strue tlie  deed  as  a  whole,  not  omitting  any 
one  of  its  provisions,  and  with  a  view  of  ascer- 
taining the  true  meaning  of  the  parties.  So 
considering  it  we  are  convinced  that  there 
was  no  error  in  the  judgment  of  the  court. 
There  was  no  point  made  as  to  the  defend- 
ant's right  to  retain  the  actual  expenses  of 
the  sale,  though  no  provision  is  made  for 
their  retention  In  the  Judgment  If  neces- 
sary, the  latter  may  be  modified  to  include 
them  in  the  amount  to  be  retained  by  the  de- 
fendant We  think  the  rate  of  conmiissions 
was  reasonable. 

Afi^rmedi 


(146  N.  C.  2SJ) 

McNeill  v.  ALLEN  et  al. 

(Supreme  Court  of  North  Carolina.     Dec  11, 
1907.) 

1.  VENDOB  AWD  PtTBCHASEBr-BONA  FiDE  PUB- 
CHASERS— StaTUTOBY    PROVISIONS— UNBEGIS- 

TBRED  Deed. 

Laws  1885,  p.  233,  c.  147,  S  1,  now  Revisal 
1905,  S  980,  provides  that  no  "conveyance  of 
land  or  contract  to  convey  or  lease  of  land"  for 
more  than  three  years  shall  be  valid  as  against 
creditors  or  purchasers  for  a  valuable  considera- 
tion from  the  donor,  bargainor,  or  lessor,  but 
from  the  registration  thereof,  provided  no  pur-' 
chase  from  any  such  donor,  bargainor,  or  lessor 
shall  avail  to  pass  title  as  against  any  unrej^is- 
tered  deed  executed  prior  to  December  1,  1885. 
when  the  person  holding  or  claiming  under  such 
unregistered  deed  shall  be  in  actual  possession 
and  enjoyment  of  the  land.  Held,  that  the  words 
''unregistered  deed,"  as  used  in  the  proviso,  is 
used  in  its  broad  generic  sense,  and  has  the 
same  scope  as  the  quoted  words,  ''conveyance 
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of  land,"  etc^  used  in  the  first  part  of  the  sec- 
tion. 

2.  Saiob—Noticb— Possession. 

Laws  1885,  ]>.  233,  c.  147,  I  1,  now  Reyisal 
1005,  I  d80,  makes  conveyances  invalid  to  pass  ti- 
tle against  purchasers  for  value  until  registra- 
tion, out  excepts  unregistered  deeds  executed  pri- 
or to  December  1,  188i5,  when  the  person  holding 
thereunder  is  in  actual  possession.  Defendants 
and  their  ancestor  were  in  possession  of  land 
since  1873  under  a  bond  for  title  from  P.,  ex- 
ecuted at  that  time,  which  bond  was  registered 
in  1899.  P.  having  died,  a  commissioner  ap- 
pointed by  the  court  sold  the  parcel  in  question 
in  1898  as  a  part  of  the  estate,  and  a  deed 
therefor  was  executed  to  plaintiff  and  registered 
the  same  year.  Held,  that  the  rights  of  the 
parties  should  be  determined  br  the  law  as  it 
stood  prior  tx)  the  enactment  of  Laws  1885,  p. 
283,  c  147. 

[Ed.  Note.— -For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  |  549.] 

8.  Ejectment— Questions  fob  Jubt. 

In  ejectment,  in  which  defendants  claimed 
to  be  in  possession  under  a  prior  bond  for  title 
from  pisintiflf's  grantor  on  which  the  purchase 
price  had  been  paid,  whether  payment  had  been 
so  made,  and,  if  only  a  part,  how  much,  was 
for  the  jury. 

Appeal  from  Superior  Court,  Wilkes  Coun- 
ty;  Ward,  Judge. 

Ejectment  by  George  T.  McNeill  against 
Bidmund  Allen  and  others.  From  a  judgment 
for  plaintiff,  defendants  appeaL    Reversed. 

Finley  &  Hendren,  for  appellants.  Manly 
ft  Hendren,  W.  W.  Barber  and  R.  N.  Hack- 
ett,  for  appellee. 

CLARK,  0.  J.  Ejectment.  On  January  11, 
1873,  Phineas  Horton  delivered  to  the  father 
of  defendants  a  bond  to  make  title,  under 
which  he  entered  into  possession,  which  he 
and  they  have  held  continuously  ever  since. 
Phineas  Horton  died  in  1886.  A  commis- 
sioner, appointed  by  the  court,  made  sale  of 
his  lands  in  189a  At  this  sale  the  plaintiff 
became  purchaser  of  this  tract,  and  the  com- 
missioner executed  to  him  August  26,  1898, 
a  deed  therefor,  which  was  registered  Sep- 
tember 8,  1898.  On  October  18,  1899,  the 
bond  to  make  title,  executed  to  defendants' 
father  in  1873,  was  registered.  The  defend- 
ants' evidence  tended  to  prove  that  the 
amount  named  in  the  bond  for  title  had  been 
paid  in  full.  This  was  controverted  by  the 
evidence  for  the  plaintiff.  The  court  charg- 
ed the  jury  that  If  they  believed  the  evi- 
dence to  answer  the  issue,  **Yes'* ;  that  is,  that 
the  plaintiff  was  the  owner  of  the  land.  The 
defendants  excepted,  and  this  is  the  only 
exception  relied  on. 

In  giving  this  charge  the  court  held  that 
bonds  for  title  were  not  in  the  purview  of 
the  second  proviso  of  section  1,  c.  147,  p. 
233,  LavTS  1885  (now  Revisal  1905,  (  980). 
This  proviso  excludes  from  the  operation 
of  the  act  any  "unregistered  deed"  executed 
prior  to  December  1,  1885,  vrhen  the  person 
holding  or  claiming  thereunder  shall  be  in 
the  actual  possession  and  enjoyment  of  the 
land  at  the  time  of  the  execution  of  the  sec- 
ond deed.     The  defendants  contended  that, 


while  the  proviso  mentions  only  '^mregister- 
ed  deed,"  this  refers  to  and  is  as  broad  as 
the  words  in  the  first  part  of  the  section, 
"Conveyance,  contract  to  convey  or  lease  of 
land,"  and  is  broad  enough  to  include  any 
kind  of  sealed  instrument,  sufficient  in  form 
and  terms  to  transfer  from  one  person  to 
another,  either  the  legal  or  equitable  title 
to  land.  2  Rlackstone's  Com.  295,  defines 
a  deed  as  "a  writing  sealed  and  delivered 
by  the  parties."  Anderson's  Lavr  Dictionary 
adopts  the  above  definition,  and  says:  'This 
comprehensive  meaning  includes  any  writ- 
ing under  seal,  as  a  bond,  lease,  mortgage, 
agreement  to  convey  realty,"  etc.  Coke,  Litt 
35b,  171b,  cited  4  Kent,  Com.  450,  452,  de- 
fines a  deed  as  a  "writing  sealed  and  de^ 
livered  by  the  parties."  The  point  raised 
is  now  presented  for  the  first  time;  but,  con- 
sidering the  evil  to  be  remedied  and  the  evi- 
dent Intent  that  there  should  be  exempted 
from  the  provisions  of  the  new  act  titles 
based  on  instruments  executed  prior  to  De- 
cember 1,  1885,  we  think  that  the  words  '*an- 
registered  deed"  in  the  second  proviso  to  Re- 
visal 1905,  S  980,  is  used  in  its  broad  ge- 
neric sense,  and  has  reference  to,  and  has  the 
same  scope  as,  the  words  "conveyance  of 
land,  or  contract  to  convey,  or  lease  of  land," 
used  in  the  first  part  of  the  section.  The 
instruction  of  his  honor  was  therefore  er- 
roneous. Revisal  1905,  I  980,  does  not  apply 
where  the  sealed  instrument  was  executed 
prior  to  December  1,  1885.  The  rights  of 
the  parties  will  be  determined  by  the  law  as 
it  stood  prior  to  the  enactment  of  chapter 
147,  p.  233,  Laws  1885.  Whether  the  pur- 
chase money  secured  by  the  bond  for  title 
has  been  paid  in  whole  or  in  part,  and,  if 
in  part,  what  part,  is  a  matter  for  deter- 
mination by  the  jury. 
Error. 


a46  N.  c.  ses) 

STATE  V.  McDOWELIi. 

(Supreme  Court  of  North  Carolina.     Dec  11, 
1907.) 

1.  Homicide  —  Pbemeditation  —  Sufficien- 
cy OF  Evidence. 

Evidence  examined,  and  held  snfBcient  to 
warrant  a  finding  that  a  homicide  was  the  re- 
sult of  preparation  and  premeditation  on  the 
part  of  defendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  §  480.] 

2.  Same  —  Express  Malice  --  Necessftt  fox 
Proving. 

It  is  not  necessary  to  a  conviction  for  mur- 
der that  the  state  prove  express  malice  or  mo- 
tive. 

[Ed.  Note.— For  caseq  in  noint,  see  Cent  Dig. 
vol.  25,  Homicide,  §  17.] 

3.  Same— Instructions. 

In  a  prosecution  for  homicide,  an  instru<h 
tion  that  if  defendant  on  the  impulses  of  the 
moment,  or  without  having  fully  determined  so 
to  do  beforehand,  suddenly  shot  at  deceased  be- 
cause of  the  treatment  defendant's  companion 
was  receiving  or  about  to  receive,  it  would  be 
murder  in  the  second  degree,  was  properly  re- 
fused, the  latter  part  of  the  instruction  being 
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tnsceptible  of  the  constrnction  that,  if  defend- 
ant shot  in  revenge  for  the  treatment  his  com- 
panion had  received,  it  would  be  mnrder  in  the 
second  degree  only. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  $  592.] 

i.  Cbiminal  Law  —  iNSTBucriONa—lNSTBUO 

TioN  Ebboneous  in  Part. 

The  refusal  in  a  criminal  case  of  an  fn- 
stmction  erroneous  in  part  is  not  error. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  14,  Criminal  Law.  S  2012.] 

Appeal  from  Superior  Court,  McDowell 
County;  Webb,  Judge. 

Bobert  McDowell  was  couvicted  of  murder, 
and  appeals.    No  error. 

Pless  &  Winbonie,  for  defendant  Aast 
Atty.  Gen.  Clement,  for  the  State. 

BROWN,  J.  The  prisoner  introduced  no 
testimony,  and  tbat  admitted  In  behalf  of  the 
state  tends  to  prove  the  following  facts:  The 
prisoner,  with  one  Long  and  some  others, 
were  on  the  train,  going,  via  Vein  Mountain, 
to  Marion.  A  difficulty  occurred  on  the  train 
between  a  party  of  negroes  in  the  second- 
class  coach.  Mlllen,  the  flagman,  went  in 
and  tried  to  quiet  them.  Long  came  up  to 
Milieu  and  asked  what  authority  he  had  to 
interfere  with  the  fight  Millen  replied  that 
it  was  none  of  Long's  business  and  that  it 
was  his  business  to  quell  disturbances.  Long 
thereupon  cursed  Millen,  and  Millen  hit  Long 
with  his  fist  Millen  made  Long  sit  down 
and  be  quiet  Millen  then  went  back  in  the 
smoker,  and  the  prisoner  got  up,  walked  up 
the  aisle  to  the  baggage  car,  and  changed 
hlB  pistol  from  one  pocket  to  another,  came 
back,  and  said  he  did  not  allow  any  son  of  a 
bitch  to  run  over  him,  and  sat  down  in  the 
seat  with  Long.  Long  all  this  time  was 
cursing  Millen,  and  saying  that  he  was  not 
going  to  be  run  over  and  was  not  going  to 
take  that  of  anybody.  When  the  train  stop- 
ped at  Vein  Mountain,  prisoner  got  out  and 
walked  up  and  down  the  track,  looking  back 
at  the  train,  with  his  pistol  in  his  hand. 
Millen  was  not  outside  at  that  time,  but  in 
the  smoker.  When  the  train  left  Vein  Moun- 
tain, some  one  told  the  conductor  that  there 
was  disorderly  conduct  in  the  second-class 
car.  He  walked  up  through  the  second-class 
car  to  where  the  prisoner  and  Long  were 
sitting.  The  conductor  testified  that  the  pris- 
oner was  Bitting  in  the  seat  in  front  of 
Long,  but  the  other  evidence  seems  to  con- 
tradict this,  and  it  seems  that  the  prisoner 
waB  sitting  in  the  same  seat  with  Long;  the 
prisoner  being  nearest  the  aisle.  Long  was 
still  cursing  Millen  when  the  conductor  came 
up,  and  said,  '*You  be  quiet,  or  I  will  have  to 
put  you  off."  Long  replied,  "I  don't  allow 
any  man  to  curse  me  like  he  did";  and  said 
he  was  not  going  to  "take  it.'*  Millen  came  in 
and  heard  the  remarks  of  Long,  and  walked 
up  to  about  two  seats  behind  Long  and  pris- 
oner, and  asked  Long  if  that  was  Long 
cursing  him.  Long  said  "Yes,"  and  Millen 
hit  Long  with  hlK  fists.    Long  jumped  up 


and  opened  a  knife,  and  Millen  hit  Long  and 
knocked  him  down.  Millen  then  stepped 
back  about  four  steps  from  where  they  were 
sitting,  making  him  about  four  seats  away, 
and  stood  there,  looking  at  the  conductor  at- 
tempting to  hold  Long  in  his  seat  While 
Long  was  struggling  with  the  conductor,  the 
prisoner  Jumped  up,  and,  turning  around, 
faced  the  conductor,  Jerked  his  pistol  out, 
threw  his  arm  so  his  pistol  extended  over 
the  conductor's  right  shoulder,  snapped  \t 
once  or  twice,  then  fired  it  twice,  hitting 
Millen  in  the  left  temple,  killing  him  Instant- 
ly. The  conductor  and  one  of  the  witness- 
es threw  prisoner  down,  and  tied  him. 
When  prisoner  shot  deceased,  the  deceased 
was  standing  with  his  bead  turned  to  the 
right,  looking  at  the  conductor  and  Long, 
and  was  shot  in  the  left  temple.  The  few 
exceptions  to  testimony  appearing  in  the  rec- 
ord we  find  upon  examination  to  be  without 
merit,  and  not  of  sufficient  novelty  or  im- 
portance to  warrant  discussion. 

The  prisoner  excepts  to  the  refusal  of  the 
court  to  instruct  that  there  is  no  evidence  of 
premeditation  and  deliberation,  and  there- 
fore the  Jury  could  not  convict  of  murder  in 
the  first  degree.  We  think  the  Jury  were 
warranted  in  finding  from  all  the  circumstan- 
ces surrounding  the  homicide  that  It  was  the 
result  of  preparation  and  premeditation  upon 
the  part  of  the  prisoner.  He  and  Long  ap- 
peared to  be  intimately  associated.  WTien 
Long  provoked  the  difficulty  with  the  de- 
ceased, the  prisoner  evidently  sympathized 
with  his  companion,  and  prepared  to  take  his 
part  He  pulled  out  his  pistol,  shifted  it 
from  one  pocket  to  another  so  as  to  have  it 
'*more  handy,"  went  out  on  the  platform  at 
the  station  when  the  train  stopped,  looking 
at  the  cars,  and  brandishing  his  pistol. 
When  he  fired  the  fatal  shot,  prisoner  reach- 
ed his  arm  over  the  conductor's  shoulder  or 
around  his  neck,  and  snapped  his  pistol 
several  times  before  it  would  fire.  There  is 
no  pretense  of  self-defense,  and  nothing  in 
the  evidence  tending  to  prove  any  personal 
injury  to  prisoner  sufficient  to  arouse  such 
violent  passion.  From  these  circumstances 
the  Jury  might  well  conclude  that  the  pris- 
oner slew  the  deceased  on  a  principle  of  re- 
venge for  the  fancied  wrong  to  himself  or  his 
companion,  which  was  trivial  In  its  nature 
so  far  as  prisoner  was  concerned,  and  that 
he  had  determined  to  slay  deceased  before 
he  fired  the  fatal  shot  State  v.  Johnson,  47 
N.  O.  247,  e4  Am.  Dec.  582;  State  v.  McCor- 
mac,  116  N.  C.  1034,  21  S.  E.  693 ;  State  v. 
Lipscombe.  134  N.  C.  C94.  47  S.  E.  44.  The 
evidence  of  preparation,  deliberation,  and  pre- 
meditation submitted  to  the  Jury  in  this  case 
appears  to  be  equally  as  strong  as,  if  not 
stronger  than,  that  held  to  be  sufficient  in 
State  V.  Daniel,  139  N.  C.  549,  51  S.  E.  858; 
State  V.  Hunt  134  N.  C.  684,  47  S.  E.  49; 
State  V.  Teachey,  138  N.  C.  587.  .50  S.  E.  232. 
The  conduct  of  prisoner  throughout  indicates 
thought,  contrivance,  and  design  in  the  man- 
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ner  of  Becarlng  and  handling  hlB  pistol  prior 
to  firing  the  fatal  shot,  and  to  such  a  de- 
gree as  manifests  an  exercise  of  Judgment 
and  deliberation  rather  than  unpremeditated 
and  ungovernable  passion.  State  v.  Daniel, 
supra.  It  Is  not  necessary  to  conviction  that 
the  state  should  prove  express  maiice  or  mo- 
tive. The  malice  is  Implied  from  the  man- 
ner of  the  slaying,  and  the  motive,  although 
unnecessary  to  be  proven,  is  perfectly  ap- 
parent from  all  the  evidence.  State  v. 
Adams,  136  N.  0.  617.  48  S.  B.  589;  State  v. 
Wilcox,  .132  N.  O.  1143,  44  S.  B.  625;  State 
V.  Turner,  143  N.  0.  642,  57  S.  B.  ISa 

The  prisoner  excepts  because  the  court  re- 
fused to  give  the  following  instruction:  **If 
defendant,  upon  the  impulse  of  the  moment, 
or  without  having  fully  determined  so  to  do 
before,  suddenly  began  shooting,  or  shot  at 
the  flagman  because  of  the  treatment  which 
his  companion  was  receiving  or  about  to  re- 
ceive, it  would  be  murder  In  the  second  de- 
gree." The  first  score  of  words  embody  a 
correct  proposition  of  law.  The  xemalning 
part  of  the  instruction  is  susceptible  to  the 
construction  that,  if  the  prisoner  fired  the 
fatal  shot  in  revenge  for  the  treatment '  his 
companion  had  received  or  was  receiving,  It 
would  be  only  murder  In  the  second  degree. 
This  is  erroneous.  Revenge  Implies  malig- 
nity,   retaliation,     not    Impulsive    passion. 

**May  my  hands 
Never  brandish  more  revengeful  steel.'* 

It  indicates  a  deliberate  and  premeditated 
purpose.  State  v.  Daniel,  supra.  A  portion 
of  the  prayer  being  erroneous,  the  court  did 
not  err  in  rejecting  the  whole. 

We  have  examined  the  record  with  that 
careful  scrutiny  which  cases  of  this  gravity 
demand,  and  we  find  no  error. 


(146  N.  C.  225) 

PRENDERGAST  r.  PRENDERGAST. 

(Supreme  Court  of  North   Carolina.     Dec   4, 
1907.) 

DivoRCK— Grounds— Statdtobt  Pbovisions^ 

Single  Offense. 

Code  1883,  §  1285,  enumerated  as  the  first 
two  grounds  of  absolute  divorce:  "(1)  If  either 
party  shall  separate  from  the  other  and  live  in 
adultery ;  (2)  if  the  wife  shall  commit  adul- 
tery.'* Laws  1905,  p.  501,  c.  499,  struck  out  the 
first  ground,  and  substituted  therefor:  '*If  a 
husband  shall  commit  fornication  and  adultery." 
Held,  that  in  view  of  the  uniform  construction 
put  upon  Revisal  1905,  §  3350,  defining  the 
crime  of  "fornication  and  adultery,"  to  the  ef- 
fect that  to  constitute  such  offense  the  miscon- 
duct must  be  habitual,  and  the  fact  that  the 
Legislature  probably  had  that  construction  in 
mind,  proof  of  one  act  of  adultery  by  a  husband 
would  not  entitle  the  wife  to  an  absolute  divorce. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.   17,  Divorce,  §§  52-60.] 

Appeal  from  Superior  Court,  Alamance 
County;  Councill,  Judge. 

Action  by  Rosa  Prendergast  against  J.  S. 
Prendergast  for  divorce.  Plaintiff  alleged 
and  offered  evidence  tending  to  prove  one 
act  of  illicit  Intercourse  on  the  part  of  the 


husband,  defendant  Without  evidence  nltra 
thereupon,  the  trial  Judge  intimated  that  he 
would  charge  the  Jury  that  in  no  aspect  of 
the  evidence  was  the  plaintiff  entitled  to  the 
relief  prayed  for,  In  that  the  laws  of  North 
Carolina  did  not  allow  a  dissolution  of  the 
bonds  of  matrimony  for  one  act  of  adultery 
on  the  part  of  the  husband.  Thereupon,  plain- 
tiff, having  excepted,  submitted  to  a  nonsuit 
and  appealed.    Affirmed. 

Parker  &  Parker,  for  appellant 

HOKE,  J.  Under  Code  1883,  |  12S5,  and 
for  years  prior  thereto,  the  causes  for  ab- 
solute divorce  in  this  state  were  as  follows: 
(1)  If  either  party  shall  separate  from  the 
other  and  live  in  adultery.  (2)  If  the  wife 
shall  commit  adultery.  (3)  If  either  party 
at  the  time  of  the  marriage  was  and  still  is 
naturally  impotent  (4^  If  the  wife  at  the 
time  of  the  marriage  be  pregnant,  and  the 
husband  be  ignorant  of  the  fact  of  such  preg- 
nancy, and  be  not  the  father  of  the  child 
with  which  the  wife  was  pregnant  at  the 
time  of  the  marriage.  By  chapter  499,  p. 
501,  Laws  1905,  the  first  clause  of  foregoing 
section  was  stricken  out,  and  there  were  sub- 
stituted the  words,  "If  the  husband  shall 
commit  fornication  and  adultery,"  making 
that  part  of  the  law,  In  effect,  as  follows: 
That  an  absolute  divorce  shall  be'  granted 
(a)  if  the  husband  shall  commit  fornication 
and  adultery;  and  (b)  if  the  wife  shall  com- 
mit adultery.  To  adopt  the  position  con« 
tended  for  by  the  plaintiff  would  require  that 
these  terms  should  have  one  and  the  same 
meaning,  whereas  the  marked  difference  in 
the  two  clauses,  standing  as  they  do  in  such 
close  Juxtaposition,  gives  clear  Indication 
that  the  Legislature  intended  to  make  a  dis- 
tinction between  the  man  and  the  woman  In 
this  feature  of  our  laws  of  divorce,  and  we 
are  of  opinion  that  In  allowing  a  divorce 
when  the  man  shall  "commit  fornication  and 
adultery"  it  was  intended  to  give  those 
terms  the  distinctive  meaning  acquired  by 
the  words  when  associated  together  and  as 
contained  in  section  3350  of  the  Revisal  of 
1905,  defining  the  crime  of  "fornication  and 
adultery."  The  uniform  construction  put 
upon  this  statute  has  established  that  to  con- 
stitute fornication  and  adultery  the  miscon- 
duct must  be  habitual,  and  the  General  As- 
seml^y  was  no  doubt  advertent  to  this  con- 
struction in  making  the  amendment  referred 
to.  There  are  grave  reasons  for  the  distinc- 
tion made  by  this  legislation  which  the  Gen- 
eral Assembly  evidently  regarded  as  control- 
ling, but,  being  matters  more  properly  for 
legislative  consideration,  they  are  not  speci- 
fied or  dwelt  upon  here,  and  only  referred  to 
in  a  general  way  in  support  of  the  construc- 
tion we  have  given  the  statute.  It  is  argued 
that  this  interpretation  would  leave  the 
amendment  without  any  force  or  effect  on  the 
law  as  it  formerly  stood,  but  a  reference  to 
the  statute  will  readily  indicate  the  change 
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that  was  made  and  intended.  Formerly,  in 
order  to  a  diyorce  for  such  misconduct  on 
the  part  of  the  husband,  it  was  required  that 
he  t^ould  withdraw  from  his  household  and 
llye  in  adultery,  or  force  the  wife  to  leave 
him,  while  this  Is  now  no  longer  required. 

We  think  his  honor  correctly  interpreted 
the  amendment,  and  there  is  no  error  In  his 
decision. 

Affirmed. 

BROWN,  J.  (concurring  in  result).  I  con- 
cur In  the  opinion  of  the  court  construing  the 
act  of  1905.  It  Is  evident  that,  when  the  Gen- 
eral Assembly  of  1905  enacted  the  divorce  law 
of  that  session.  It  had  in  mind  the  Indictable 
offense  of  fornication  and  adultery,  and  In- 
tended that  the  offense  of  the  husband  must 
amount  to  that  In  frequency  before  the  wife 
could  secure  a  divorce,  but  that  one  act  of 
adultery  is  sufficient  to  Justify  the  husband 
in  putting  away  the  wife.  But  with  entire 
deference  I  cannot  concur  in  the  suggestion 
of  the  court  that  there  are  "grave  and  weigh- 
ty reasons  for  the  distinction  made  by  this 
legislation."  On  the  contrary,  I  feel  that 
such  legislative  discrhnlnatlon  against  the 
wife  and  in  favor  of  the  husband  Is  inher- 
ently and  morally  wrong,  and  unjust  to  the 
wives  and  mothers  of  our  state.  The  result, 
as  the  law  now  stands,  is  that,  if  the  hus- 
band be  endowed  with  the  powers  which  Gib- 
bon ascribes  to  Mahomet,  he  may  with  Im- 
ptmity  have  intercourse  wUh  SO  different 
prostitutes  in  one  night,  and  the  unfortunate 
wife  must  hang  her  helpless  head  In  shame, 
and  bear  her  hmnlllatlon  as  best  she  can; 
while,  If  the  husband  should  confine  his  at- 
tentions to  one  "soiled  dove"  for  a  few  times 
only,  the  law  will  avenge  the  wrong  done 
the  outraged  wife  by  divorcing  her  from  her 
unfaithful  spousa  On  the  contrary,  let  the 
wife  step  aside  but  once  from  the  path  of 
virtue,  the  strong  arm  of  the  law  will  turn 
her  out  of  her  husband's  house  to  starve, 
and  free  him  forever  from  her  degrading 
company  if  he  so  wills.  "Grave  and  weighty 
reasons"  for  such  a  discrimination  against 
the  pure  women  of  this  state  do  not  readily 
suggest  themselves  to  me..  On. the  contrary, 
it  appears  to  me  that  every  consideration 
of  Justice  and  right  demands  that  the  hus- 
band should  be  held  to  as  strict  a  moral  ac- 
countability as  the  wife.  Reasons  for  such 
discrimination  do  not  seem  to  have  suggested 
themselves* to  legislators  In  other  states.  One 
act  of  adultery  on  the  part  of  either  party  to 
the  marriage  Is  ground  for  absolute  divorce  in 
every  state  of  this  Union  except  North  Caro- 
lina, Kentucky,  and  Texas  (9  Am.  &  Eng.  Enc. 
p.  740),  and  no  Injurious  results  have  follow- 
ed In  those  states  which  have  repudiated  the 
fallacy  that  public  ix)llcy  requires  such  a  dis- 
crimination between  husband  and  wife.  Our 
law  Is  more  unjust  than  the  ancient  common 
law  of  our  English  ancestors  In  Its  treatment 
of  women  In  this  respect.  In  those  days  if  ei- 
ther party  committed  adultery  it  was  ground 


for  divorce  from  bed  and  board,  but  not  a  vin- 
culo matrimonii,  for  the  reason  that,  if  ab- 
solute divorces  were  allowed  to  depend  upon 
a  matter  within  the  power  of  either  of  the 
parties,  they  would  probably  be  extremely 
frequent  1  Blackstone,  p.  441.  Under  our 
law  the  wife  is  not  even  Justified  in  leaving 
the  husband  for  one  act  of  infidelity,  and,  if 
her  outraged  feelings  force  her  to  do  so, 
the  husband  need  not  support  her.  The  fear 
that  the  husband  will  commit  one  act  of  adul- 
tery in  order  to  enable  his  wife  to  procure  a 
divorce  Is  absolutely  groundless,  as  Is  shown 
by  the  experience  of  those  states  which  have 
done  equal  and  exact  Justice  In  this  matter, 
and  where  divorces  are  no  more  frequent 
than  in  this  state  and  her  two  sister  common- 
wealths. The  truth  is  that  a  husband  who 
will  openly  commit  one  act  of  adultery  to 
make  evidence  against  himself  will  commit 
as  many  such  acts  as  is  neceesary  to  accom- 
plish his  purpose.  In  the  ancient  days  of 
feudalism,  the  adulterous  wife  frequently 
suffered  death,  not  so  much  because  of  any 
moral  delinquency  on  her  part,  as  because  the 
blood  of  the  heir  might  become  tainted.  We 
have  no  primogeniture  now,  and  the  hus- 
band can  devise  his  lands  away  from  his 
**talnted  heir"  if  he  so  wills.  This  reason  if 
ever  valid  is  now  worthless,  since  we  are 
considering  only  the  rights  of  the  wife  against 
the  husband,  and  not  of  the  husband  against 
the  wife.  The  law  should  not  be  relaxed  In 
favor  of  the  wife,. but  made  stricter  In  re- 
gard to  the  husband  so  as  to  hold  both  to 
the  same  standard  of  conjugal  loyalty  to 
each  other,  and  require  both  to  obey  the  com- 
mandment of  God. 

It  is  to  be  hoped  that  some  future  General 
Assembly  will  abolish  this  unjust  discrimina- 
tion, and  follow  the  example  of  the  43  states 
of  this  Union  in  dealing  impartially  between 
those  who  plight  their  mutual  faith  at  the 
altar. 


aM  N.  C.  248) 
HAUSER  V.  MORRISON. 

(Supreme  Court  of  North  Carolina.    Dec  4, 
1907.) 

1.  Justices  of  the  Peacib— Recovbbt  of  Pos- 
session OF  LANO— SUICMABT  PBO'CEEDINQS— 
JUBlSDICnON. 

The  remedy  by  summary  proceedings  in  a 
Justice's  court  given  by  the  landlord  and  tenant 
act  (Revisal  1905,  §  2001  et  seq.)  is  restricted  to 
cases  where  the  relation  between  the  parties  is 
that  of  landlord  and  tenant,  and  where  the  rela- 
tion existing  is  that  of  mortgagor  and  mortga- 
gee, giving  the  right  to  an  account,  or  vendor 
and  purchaser,  requiring  an  adj'ustment  of  equi- 
ties, the  court  has  no  jurisdiction,  and  the  pro- 
ceeding should  be  dismissed. 

2.  Yen  DOB  and  Pubchaseb  —  Recovebt  of 
Land  by  Vendoe— Fobm  of  Remedy. 

A  purchaser  of  land  who  gave  notes  to  the 
vendor  for  the  price,  secured  by  mortgage,  fail- 
ed to  comply  with  the  contract  and  reconveyed 
to  the  vendor,  who  leased  the  same  to  the  pur- 
chaser and  gave  him  an  option  to  purchase. 
The  purchaser  held  possession  and  paid  part  of 
the  price,  the  receipts  for  which  recognized  the 
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notes  originally  riven  and  the  mortgage  as  sub- 
dating.  Held  that,  though  the  parties  could 
only  assert  rights  under  the  lease  and  the  op- 
tioUf.  the  vendor  could  not  maintain  summary 
proceedings  under  the  landlord  and  tenant  act 
(Revisal  1905,  §  2001  et  seq.). 

Appeal  from  Superior  Court,  Wilkes  Coun- 
ty;   Ward,  Judge. 

Summary  proceedings  in  ejectment  by  G. 
A.  Hauser  against  W.  S.  Morrison.  Judg- 
ment for  plaintiff  on  appeal  from  a  justice, 
and  defendant  appeala     Reversed. 

F.  D.  Hackett,  for  appellant.  Finley  ft 
Hendren  and  O.  C.  Dancy,  for  appellee. 

HOKE,  J.  The  authorities  of  this  state 
have  established  the  principle  that  the  rem- 
edy by  summary  proceedings  in  ejectment 
given  by  the  landlord  and  tenant  act  (Re- 
visal 1905,  §  2001  et  seq.)  is  not  coextensive 
with  the  doctrine  of  estoppel  arising  where 
one  enters  and  holds  land  under  another, 
but  is  restricted  to  the  cases  expressly  speci- 
fied in  the  act;  and,  where  the  relation  be- 
tween the  parties  is  simply  that  of  landlord 
and  tenant,  and  when  on  the  trial  of  such 
a  proceeding,  it  is  made  to  appear  that  the 
relation  existing  is  that  of  mortgagor  and 
mortgagee,  given  the  right  to  an  account,  or 
vendor  and  vendee,  requiring  an  adjustment 
of  equities,  a  Justice's  court  has  no  Juris- 
diction of  such  questions,  and  the  proceed- 
ing should  be  dismissed.  Parker  v.  Allen, 
84  N.  C.  466;  Hughes  Y.  Mason,  84  N.  C. 
473.  In  this  last  case,  DiUard,  J.,  for  the 
court,  said:  '*The  landlord  and  tenant  act  in 
Battle's  Revisal,  c.  64,  $  19,  by  its  terms, 
and  the  construction  put  upon  it  by  the 
court,  gives  the  remedy  of  summary  eject- 
ment before  a  Justice  of  the  peace  only  in 
the  case  when  the  simple  relation  of  lessor 
and  lessee  has  existed,  and  there  is  a  hold- 
ing over  after  the  term  has  expired  either  by 
efflux  of  time,  or  by  reason  of  some  act  done 
or  omitted  contrary  to  the  stipulations  of 
the  lease.  Credle  t.  Gibbs,  65  N.  C.  192; 
McCombs  V.  Wallace,  66  N.  C.  481;  Forsyth 
V.  Bullock,  74  N.  C.  135.  And  it  is  equally 
well  settled  that  the  Jurisdiction  does  not 
extend  to  the  relation  of  mortgagor  and  mort- 
gagee and  vendor  and  vendee,  hi  which,  al- 
though the  mortgagor  and  vendee  may  tech- 
nically be  tenants  at  law,  they  are  viewed 
in  equity  as  the  owners  of  the  estate,  and 
are  allowed,  in  order  to  avoid  the  circuity 
of  letting  Judgment  go  and  then  going  into 
equity,  to  enjoin  the  execution,  to  set  upon 
one  action  under  our  present  system  their 
equitable  title  in  defense  to  any  action  which 
may  be  brought  to  recover  the  possession. 
Heyer  v.  Beatty,  76  N.  C.  28;  Abbott  v.  Cro- 
martie,  72  N.  C.  292,  21  Am.  Rep.  457;  Cal- 
loway V.  Hamby,  65  N.  C.  631;  Turner  v. 
Lowe,  66  N.  C.  4*13;  Forsyth  v.  Bullock,  su- 
pra.** We  are  of  the  opinion  that  a  proper 
application  of  the  doctrine  requires  that  the 
present  action  should  be  dismissed  for  want 
of  Jurisdiction  in  the  Justice's  court    From 


the  evidence  ofTered  on  the  trial.  It  appears: 
That  in  February,  1904,  plaintiff  sold  and 
conveyed  to  defendant  a  house  and  lot  in 
Wllkesboro  for  the  sum  of  $2,800,  and  took 
notes  and  mortgage  or  deed  of  trust  to  se- 
cure the  purchase  price,  one  note  being  for 
$1,000  and  the  second  for  $1,800,  etc.  That 
defendant  made  some  payments,  but  failed 
to  comply  with  the  contract,  and  on  Septem- 
hev  15,  1905,  defendant  reconveyed  the  prop- 
erty to  plaintiff,  and  on  September  16th 
plaintiff  leased  the  property  to  defendant  at 
the  price  of  $4  per  week,  with  a  provision 
that,  on  default  of  any  of  these  payments,  de- 
fendant (jould  be  evicted  without  notice. 
And  on  same  day  September  16,  1905,  plain- 
tiff gave  defendant  a  written  option  for  60 
days  to  purchase  the  property  at  $2,800  less 
payments  ,  already  made.  Defendant  con- 
tinued to  hold  the  property  and  has  remained 
in  possession  until  the  present  time,  having 
the  interest  conferred  by  these  contracts  and 
the  conduct  of  the  parties  under  and  in  ref- 
erence to  them.  There  was  admission  made 
that  defendant  bad  paid  $800  or  $900  on  the 
purchase  price  to  September,  1905,  and  evi- 
dence tending  to  show  that  since  that  date 
defendant  had  at  different  times  paid  as 
much  as  $189.50  in  money  and  other  articles 
of  value,  and  bad  further  deposited  in  some 
bank  a  note  of  one  Crouch,  to  the  amount  of 
$1,000,  the  proceeds  of  which,  when  collect- 
ed, were  to  be  applied  on  the  purchase  price. 
The  testimony  does  not  clearly  disclose  the 
exact  nature  of  the  arrangement  l)etween 
the  parties  as  to  the  Crouch  note,  but  it 
tends  to  show  that  plaintiff  has  asserted 
some  interest  and  control  over  this  note  and 
its  proceeds,  as  applicable  to  his  claim  un- 
der the  contract  There  is  grave  doubt,  on 
the  face  of  these  contracts  and  the  evidence, 
as  it  now  appears,  if  the  relationship  of  ven- 
dor and  vendee,  as  it  was  established  by  the 
original  contract  between  the  parties  In 
February,  1904,  has  ever  been  changed  or  ma- 
terially affected  by  these  subsequent  agree- 
ments on  the  principle  established  by  the  de- 
cisions of  Dawkins  v.  Patterson,  87  N.  C.  387, 
and  McLeod  v.  Bullard,  84  N.  C.  515,  affirm- 
ed on  rehearing,  86  N.  C.  210,  to  the  effect 
that  a  mortgagee  who  piu*chase3  the  equitj- 
of  redemption  direct  from  the  mortgagor, 
in  order  to  uphold  liis  purchase,  has  the 
burden  of  showing  that  his  purchase  was  en- 
tirely fair  and  without  undue  'oppression. 
And  it  will  be  noted,  in  this  connection,  that 
both  the  so-called  option,  and  many  of  the 
receipts,  recognized  the  first  mortgage  and 
the  purchase  notes  originally  given  as  still 
subsisting.  But,  assuming  that  the  parties 
are  in  a  position  to  assert  in  strictness  their 
rights,  as  they  appear  under  the  lease,  and 
the  option  of  date  September  16,  1905,  and 
that,  under  them,  the  defendant  was  given 
an  option  to  purchase  the  property,  we  think 
it  clear,  from  the  facts  shown  forth  in  evi- 
dence, and  the  manner  in  which  the  pay- 
ments have  been  made  and  receivedt  that 
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defendant  has  exercised  the  privilege  con- 
ferredf  aiid  has  taken,  and  now  holds,  the 
position  of  purchaser  under  these  contracts, 
and  that  plalntiiX  has  accepted  and  recog- 
nized this  position  and  taken  the  money  as 
if  the  contract  relationsliip  between  them 
was  that  of  vendor  or  vendee,  and  that  as 
such  an  account  and  adjustment  is  required 
of  their  dealings  In  reference  to  this  prop- 
erty. 

Tiiere  are  decisions  here  and  elsewhere  to 
the  effect  that  a  mortgagor  of  property,  after 
default,  and  a  vendor,  under  an  executory 
contract,  may  at  times  rent  the  property  to 
the  mortgagor  or  vendee  in  possession,  as  in 
Crinkley  v.  Edgerton,  113  N.  C.  444,  18  S. 
E.  669,  and  that  such  a  lease  will,  under 
certain  circumstances,  be  upheld  so  far  as  to 
give  the  lessor  the  benefit  of  a  landlord's 
lien  as  against  a  claim  by  outsiders.  But 
these  cases,  and  the  principle  upon-  which 
they  rest,  do  not  go  to  the  extent  of  depriv- 
ing the  mortgagor  or  vendee,  occupying  the 
property,  of  their  right  to  account  and  ad- 
justment, or  of  conferring  on  a  landlord,  un- 
der such  a  contract,  the  right  of  summary 
proceedings  In  ejectment,  which,  as  stated, 
applies  only  when  the  simple  relation  of 
landlord  and  tenant  exists  between  the  par- 
ties. Thus,  in  Crinkley  v.  Edgerton,  in  up- 
holding a  landlord's  lien,  as  stated,  in  pref- 
erence to  the  claim  of  an  outsider,  the  court 
said:  "It  is  true  that  in  Puffer  v.  Lucas. 
112  N.  C.  377,  17  S.  E,  174,  19  L.  R.  A.  682, 
the  court  held  that,  as  between  the  parties, 
if  the  lessor  attempted,  after  sundry  pay- 
ments made,  to  declare  them  forfeited  and 
to  retake  possession  of  the  property,  the 
court  would,  in  equity  in  such  case,  hold 
the  contract  a  mortgage  and  direct  an  ac- 
counting and  sale  as  on  a  foreclosure.  And 
so  it  is  here  as  to  this  land  should  the  land- 
lord attempt  to  resume  possession  of  it'* 
The  case  of  Hamilton  v.  Highlands,  144  N. 
O.  279,  56  S.  E.  929,  bears  a  strong  analogy 
to  this,  and  the  general  principles  applied 
in  that  case  are  in  accord  with  those  we 
hold  to  be  controlling  here. 

There  was  error  in  refusing  to  dismiss  the 
action  for  want  of  jurisdiction  in  the  justice, 
and  the  judgment  is  reversed. 

Reversed. 

CLARK,  C  J.  (concurring  in  result).  The 
amounts  which  would  be  involved  in  stating 
an  accoimt  In  this  cas6  would  necessarily 
place  the  cause  beyond  the  jurisdiction  of  a 
justice  of  the  peace.  It  is  also  true  that 
there  are  many  cases  which  hold  that  a  jus- 
tice of  the  peace  is  ousted  of  jurisdiction, 
however  small  the  amount,  if  an  equity  has 
to  be  administered.  It  is,  perhaps,  as  well 
to  call  attention  in  this  case,  as  in  any  other, 
to  the  fact  that  these  rulings  were  first  made 
by  the  courts  under  the  influence  of  deci- 
sions rendered  under  the  farmer  Constitution 
and  procedure,  and  are  not  warranted  un- 
der the  present  Constitution  and  procedure. 


They  have'l>een  reiterated  only  because  not 
called  in  question.  The  present  Constitution 
(article  4,  §§  1,  2,  27)  is  quite  explicit.  Sec- 
tion 1  provides:  "The  distinctions  between 
actions  at  law  and  suits  in  equity,  and  the 
forms  of  all  such  actions  and  suits,  shall 
be  abolished."  They  are  abolished  absolute- 
ly, not  only  as  to  the  Superior  Courts,  but 
for  the  courts  of  justice  of  the  peace,  and 
clerks,  and  all  other  courts  for  the  next  sec- 
tion (2)  enumerates  the  courts,  to  all  of 
which  of  course  section  1  applies.  There  Is 
no  exception; of  any  court  from  the  provi- 
sions of  section  1.  Section  27  confers  on 
justices  of  the  peace  jurisdiction  of  all  civil 
actions  founded  on  contract,  where  the 
amount  does  not  exceed  $200,  and  wherein 
title  to  land  is  not  involved,  and  authorizes 
the  Legislature  to  give  jurisdiction  of  all  oth- 
er civil  actions  where  the  property  in  con- 
troversy does  not  exceed  $50,  and  this  the 
General  Assembly  has  done.  Revisal  1005, 
S  1420.  The  Constitution  withdraws  cases 
involving  title  to  land,  but  neither  the  Con- 
stitution nor  any  statute  withdraws  any 
case,  within  the  amount  prescribed  for  a 
justice,  from  his  jurisdiction  because  an 
equity  or  an  equitable  element  arises  or 
must  be  administered,  and,  indeed,  this 
could  not  be  done,  for  the  distinction  be- 
tween actions  at  law  and  suits  in  equity  are 
abolished.  The  statute  could  not  revive  It 
for  the  court  of  the  justice  of  the  peace  nor 
of  the  clerk.  That  the  courts  have  attempt- 
ed to  revive  It,  as  to  the  justice  of  the  peace 
and  clerks,  not  always  logically  or  without 
diflSculty,  is  a  curious  Instance  of  the  per- 
sistence of  the  ideas  prevalent  under  a  for- 
mer procedure,  after  that  procedure  and  ev- 
erything pertaining  to  it  has  been  abolished. 
In  the  nature  of  things  there  is  no  reason 
why  a  justice  of  the  peace  or  a  clerk,  with- 
in their  jurisdictional  limits,  should  not  ad- 
ihinister  rights  involving  equitable  elements 
as  much  as  an  action  for  the  same  amount 
In  a  case  formerly  not  cognizable  in  a  court 
of  equity.  A  justice  of  the  peace  or  clerk 
of  the  court  cannot  issue  injunctions  or  ap- 
point receivers,  not  because  an  equitable 
element  arises,  but  because  the  statute  does 
not  name  them  as  officers  authorized  to  issue 
those  writs.  They  are  authorized  to  issue 
process  in  the  ancillary  remedies  of  arrest 
and  bail,  attachment  and  claim  and  delivery. 


(146  N.  C.  597) 

STATE  V.    SAUNDERS. 

(Supreme  Court  of  North   Carolina.     Dec.   4, 
1907.) 

Costs  —  Cbimiital   Pbosectjtio ns  — Li abilitt 
OF  County. 

Revisal  1905,  t  1283,  provides  that  if  a 
person  is  convicted  in  a  criminal  action,  for 
certain  offenses  and  is  unable  to  pay  the  costs, 
the  county  shall  pav  the  witness  and  certain 
court  officers,  the  solicitor  alone  being  omitted, 
one-half  their  fees.  Section  2768  provides  that, 
where  the  convicted  person  ia  insolvent,  the 
solicitor   shall   receive   one-half   his   usual   fee. 
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Section  1355  makes  It  the  Judge's  duty,  whers 
a  county  has  provided  for  working  convicts  on 
the  roads,  to  sentence  them  to  work  thereon, 
and,  where  a  convict  is  imprisoned  for  non- 
payment of  costs,  he  is  to  be  detained  only  until 
he  has  repaid  the  county  the  "haif  fees  charged 
up  against  it."  Held  that,  where  a  {person  who 
is  unable  to  pay  the  costs  is  convicted  of  a 
criminal  offense  not  within  tiie  exceptions  to  sec- 
tion 1283,  and  sentenced  to  work  on  the  public 
roads,  the  county  is  liable  only  for  one-half  the 
fees. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol  13,  Costs,  I  1119.] 

Appeal  from  Superior  Ck>nrt,  McDowell 
CJounty;   Lyon,  Judge. 

Monroe  Saunders  was  convicted  of  crime 
and  sentenced  by  the  court  to  confinement  in 
the  county  jail  for  a  term  of  three  years,  **to 
be  worked  on  the  public  roads  of  Marion 
township,  McDowell  county.  The  court  fur- 
ther adjudged  that  the  county  pay  the  cost 
of  said  prosecution  in  full.*  From  so  much 
of  the  Judgment  as  directed  that  the  county 
pay  full  cost,  the  county  commissioners  ap- 
pealed.   Modified. 

J.  L.  0.  Bird,  for  appellants.  Assistant 
Attorney  General  Clement,  for  the  State. 

CONNOR,  J.  The  appeal  brings  into  con- 
troversy the  alleged  power  of  the  Judge  upon 
conviction  of  a  defendant,  and  sentence  to 
imprisonment  in  the  county  Jail,  with  direc- 
tion that  he  be  worked  on  the  county  road,  to 
adjudge  full  costs  against  the  county.  It  is 
conceded  that  the  power  to  impose  cost,  ei- 
ther upon  the  county  or  the  defendant,  is  of 
statutory  origin  and  regulation.  State  ▼. 
Massey.  104  N.  C  877.  10  S.  B.  008.  The  lia- 
bility of  the  county  for  costs  in  criminal  cases 
Is  now  regulated  by  section  1283  of  the  Re- 
vlsal  of  1905,  wherein  the  several  statutes 
in  force  prior  to  July  1,  1905,  the  date  at 
which  the  Revisal  became  the  statute  law 
of  the  state,  are  codified.  As  applicable  to 
this  case,  the  county  Is  made  liable.  "If 
•  •  •  the  defendant  ♦  •  ♦  be  convicted 
and  unable  to  pay  the  costs  •  •  •  the  coun- 
ty shall  pay  the  clerks,  sheriffs,  constables, 
Justices  and  witnesses,  one-half  their  lawful 
fees  only."  In  capital  felonies,  and  other 
cases  named  in  the  section,  full  fees  are  to 
be  paid.  It  will  be  noted  that  in  the  enumer- 
ation of  the  ofilcers,  whose  fees  are  provided 
for,  the  solicitor  is  omitted.  By  reference 
to  section  2768,  Revisal  1905,  it  will  be  seen 
that,  where  the  party  convicted  is  insolvent, 
the  solicitor  shall  receive  one-half  his  usual 
fee.  Section  1283  does  not  seem  to  provide 
for  the  payment  of  half  fees  by  the  county 
in  any  case  where  the  defendant  serves  out 
a  sentence  on  the  public  roads  except  in  New 
Hanover  county.  It  would  seem,  therefore, 
that  other  counties  are  liable  in  case  of  con- 
viction only  '*when  the  defendant  is  unable 
to  pay  the  cost"  The  fact  Is  not  found  by 
tlw  court  in  this  case,  but,  as  no  point  is  made 
In  respect  thereto,  we  will  assume  that  the 
Judgment  is  based  upon  that  fact.  It  will 
be  observed  by  reference  to  section  1355  that. 


when  any  county  had  made  proyision  for 
working  convicts  upon  the  public  roads,  it 
is  made  the  duty  of  the  Judge,  holding  court 
in  such  counties,  to  sentence  to  Imprisonment 
at  hard  labor  on  the  public  roads  for  such 
terms  as  are  prescribed  by  law  for  their  Im- 
prisonm^t  in  the  county  Jail.  No  provision 
is  made,  in  this  section,  for  cost,  except 
where  persons  are  imprisoned  for  nonpay- 
ment of  cost  and  in  theise  they  are  to  be  de- 
tained only  until  they  repay  the  county  to  the 
extent  of  the  "half  fees  charged  up  against 
it";  thus  showing  that  the  Legislature  rec- 
ognized the  liability  of  the  county  in  such 
cases  only  for  half  fees.  We  find  nothing  in 
the  statutes  authorizing  Judgment  against 
that  county  In  criminal  cases,  except  those 
specially  named,  for  more  than  half  fees. 
The  Judgment  of  bis  honor  must  t>e  modified 
in  that  respect  The  county  will  pay  half 
fees  unless  the  commissioners  shall  wfsh  to 
raise  the  question  of  defendant's  insolvency, 
which  they  may  do  when  motion  Is  made  to 
modify  the  Judgment  in  the  superior  court 
Modified. 


a46  N.  C.  324) 
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(Supreme  Court  of  North  Carolina. 
1007.) 


Dec.  11, 


1.  Masteb  and  Servant— Injuries  to  Seev-' 

ANT— NeQLTOENCE  OP  MASTER— EVIDENCE. 

Evidence  that  a  master  provided  a  platform, 
6  feet  wide,  14  feet  long,  and  18  feet  above  the 
ground,  without  railing  of  any  character,  for 
plaintiff  and  other  employes  to  use  in  the  course 
of  their  employment  and  plaintiff  fell  from  the 
platform  because  it  was  wet  and  slippery,  justi- 
fies a  finding  by  the  jury  that  the  master  was 
negligent. 

2.  Same  —  AssusfED  Risk  —  Instructions — 
Youth  and  Inexperience  or  Servant. 

Where,  in  an  action  for  injuries  to  a  serv^ 
ant  by  falling  from  an  unrailed  platform,  .there 
was  evidence  that  plaintiff,  at  the  time  he  was 
injured,  was  only  16  years  old,  that  he  had  work- 
ed for  defendant  a  week  before  the  injury,  was 
then  absent  a  week,  and  was  hurt  on  the  first 
day  he  returhed  to  work,  an  instruction  that  it 
was  the  jury's  duty,  in  passing  on  the  question 
whether  plaintiff  voluntarily  assumed  the  rislL 
to  consider  any  evidence  of  plaintiff's  youth  and 
inexperience,  was  proper. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  §§  1168-1173.] 

3.  Same  —  Evidence  —  Relevancy  —  Pee- 
CAunoNB  Against  Recurrence  of  Acci- 
dent. 

In  an  action  for  injuries  to  a  servant  by 
falling  from  an  unrailed  platform,  evidence  of 
changes  made  in  the  platform  after  the  injury 
was  inadmissible. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §  918.1 

4.  Master  and  Servant— Injuries  to  Serv- 
ant—Pleading. 

A  complaint  for  injuries  to  a  servant  by 
fallins  from  an  unrailed  platform,  alleging  that 
the  platform  was  "constructed,"  etc.,  and  that 
defendant  had  negligently  and  carelessly  left  it 
without  banisters,  etc.,  did  not  authorise  an  in- 
ference that  the  platform  was  uncompleted  at 
the  time  of  the  injury. 

Appeal  from  Superior  Ooiirt»  Burlce  Coim* 
ty;  Guion,  Judge. 
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Action  Dy  Pearl  Aiken  against  the  Rhod- 
hiss  Manufacturing  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeal&  Be- 
yersed,  and  new  trial  ordered. 

See  53  8.  E.  866. 

Action  for  damages  for  personal  injury 
sustained  by  plaintiff  while  in  the  employ- 
ment of  defendant  corporation.  Plaintiff, 
about  16  years  of  age,  while  in  the  discharge 
of  his  duties  as  employ^  of  defendant  com- 
pany, fell  from  a  platform  6  feet  wide,  14 
feet  long,  and  about  18  feet  from  the  ground. 
The  platform  extended  from  a  door  in  cloth 
room  leading  to  a  side  track  of  the  railroad 
at  a  point  opposite  a  short  platform  of  simi; 
lar  width  extending  from  the  cloth  or  store 
room  by  skids  or  pieces  of  plank  or  lumber 
laid  across  from  one  to  the  other  and  then 
taken  up,  so  as  to  leave  the  side  track  clear. 
The  alleged  negligence  consisted  In  the  fail- 
ure of  defendant  to  furnish  a  safe  way  to 
plaintiff,  in  that,  there  was  no  railing,  or 
banister,  on  the  side  of  the  platform  to  pro- 
tect employes  and  prevent  them  from  falling. 
Plaintiff  testified  that  he  was  in  the  employ- 
ment of  defendant  a  week  before  the  injury; 
that  he  was  away  from  the  mill  a  week  and 
returned  to  work.  The  door  was  made  by 
cutting  down  a  window  and  building  a  plat- 
form, or  gangway,  therefrom.  This  was  done 
while  plaintiff  was  at  home.  He  was  hurt 
the  first  day  he  returned  to  work.  When 
he  returned  to  the  mill  the  morning  he  was 
injured,  he  passed  over  the  gangway  and 
went  into  the  door.  It  was  then  dry.  It 
rained  after  he  got  to  the  mill.  He  thus  de- 
scribes the  manner  in  which  he  was  injured : 
*'Mr.  Christopher  Rhodes  was  in  charge.  He 
called  me  out  to  lay  some  skids  back.  It 
had  rained  after  I  had  gone  into  the  room. 
He  called  me  to  move  skids.  The  platform 
was  wet.  He  went  to  end  towards  warehouse 
and  told  us  to  move  skids,  so  we  picked  up 
one  and  Rhodes  the  other.  We  moved  it  back 
towards  the  mill.  My  back  was  towards  the 
mill.  I  was  walking  backwards  towards  the 
mill  about  midway  of  gangway.  My  feetslipped 
and  I  fell  off.  Nothing  to  make  my  feet  slip 
only  it  was  wet ;  planks  were  wet  When  my 
feet  slipped,  I  went  off  gangway  15  or  20  feet 
to  the  ground*  I  was  unconscious  for  a  few 
minutes.'*  The  remainder  of  his  testimony  re- 
lated to  the  manner  and  extent  of  injury. 
Doc.  Aikens,  a  witness  for  plaintiff,  testified 
that  he  helped  to  build  the  platform.  "It 
was  not  built  right  I  built  it  the  way  they 
told  me.  It  was  too  narrow  for  the  height 
and  had  no  banisters.  ♦  ♦  ♦  They  haul 
cloth  over  It  not  cotton.**  He  was  asked  by 
plaintiff  whether  or  not  a  railing  had  been 
built  around  the  platform  since  the  accident 
The  court  admitted  the  question  and  answer 
over  defendant's  objection.  Exception.  Wit- 
ness said  there  was  a  railing  around  the  plat- 
form, which  he  described.  The  same  question 
was  asked  another  witness  and  admitted  over 
defendant*s  objection.    He  said:  "There  has 


been  a  change;  a  railing  put  around  each 
side.**  Defendant  excepted.  Defendant  in- 
troduced evidence  tending  to  show  that  the 
Injury  was  caused  by  plaintiff's  own  negli- 
gence. It  also  pleaded  assumption  of  risk. 
The  court  submitted  the  following  issues: 
"(1)  Was  plaintiff,  Pearl  Aiken,  Injured  by 
the  negligence  of  defendant  as  alleged?  (2) 
Did  plaintiff,  by  his  own  negligence,  contrib- 
ute to  the  Injury?  (3)  Was  there  an  assump- 
tion of  risk  on  the  part  of  plaintiff?  (4) 
What  damage  has  plaintiff  sustained?**  At 
the  close  of  the  entire  evidence,  defendant 
moved  for  judgment  of  nonsuit  Motion  de- 
nied, and  defendant  excepted.  Defendant  re- 
quested the  court  to  instruct  the  jury  that 
there  was  no  evidence  showing  actionable 
negligence.  The  court  refused,  and  defendant 
excepted.  The  court  at  plaintiff's  request, 
instructed  the  jury :  "It  was  the  duty  of  the 
defendant  company  to  furnish  a  safe  place 
or  platform  for  Pearl  Aiken  where  it  re- 
quired him  to  work,  and  if  the  defendant  re- 
quired bim  to  move  plank  or  skids  along  an 
uncovered  platform  it  was  Its  duty  to  so  con- 
struct it  as  to  render  it  reasonably  safe  for 
said  Pearl  Aiken  to  perform  any  labor  which 
It  or  its  vice  principal  commanded  and  re- 
quired him  to  perform  on  said  platform." 
Defendant  excepted.  The » court  at  the  re- 
quest of  the  plaintiff,  Instructed  the  Jury: 
"The  plaintiff.  Pearl  Aiken,  will  not  be 
deemed  to  have  assumed  the  risk  growing  out 
of  the  failure  of  the  defendant,  to  provide 
such  railing  and  safeguards  as  described 
above  along  the  margin  of  said  platform, 
unless  the  danger  arising  from  such  defect 
was  obvious  and  so  imminent  that  no  man  of 
ordinary  prudence  and  acting  with  such  pru- 
dence would  have  incurred  the  risk  of  as- 
sisting Chris.  Rhodes  to  remove  the  skids 
or  planks  along  said  platform,  and  the  bur- 
den is  upon  the  defendant  to  show  that 
Pearl  Aiken  voluntarily  assumed  the  risk 
incident  to  the  conditions  surrounding  him, 
and  it  Is  not  enough  to  make  good  this  de- 
fense to  show  merely  that  he  worked  on, 
knowing  the  danger,  but  it  is  necessary  for 
such  purpose  for  the  defendant  to  show  that 
the  construction  of  said  platform  was  so 
grossly  and  clearly  defective  that  the  em- 
ploy6  Pearl  Aiken  must  have  known  of  the 
extra  risk  and  have  voluntarily  and  knowing- 
ly assumed  it  [And  it  Is  the  duty  of  the 
Jury,  in  passing  upon  the  question  whether 
Pearl  Aiken  voluntarily  and  knowingly  in- 
curred an  Imminent  risk  of  Injury  growing 
out  of  the  condition  of  the  platform  when  he 
he  was  working  upon  It  to  consider  any  evi- 
dence tending  to  show  that  -he  was  a  youth 
and  inexperienced,  and  the  jury  would  find 
accordingly  In  passing  upon  the  issue  sub- 
mitted, and  would  respond  to  the  third  issue : 
*No.*]"  To  so  much  of  the  foregoing  instruc- 
tions as  is  embraced  In  brackets  the  defendant 
excepted.  There  were  several  Instructions 
in  regard  to  the  alleged  contributory  negli- 
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gence  of  plalntlflP.  They  are  noted  in  the 
opinion.  There  was  a  verdict  for  plaintiff. 
Judgment  and  appeal. 

Avery  v.  Brvln,  for  appellant  Avery  & 
Avery  and  Self  ft  Whitener,  for  appellee. 

CONNOR*  J.  (after  stating  the  facts  as 
above).  We  concur  in  his  honor's  ruling  on 
the  motion  for  judgment  of  nonsuit  There 
was  ample  evidence  of  negligence  on  the 
part  of  defendant  in  failing  to  provide  a  rea- 
sonably safe  way  for  plaintiff  to  perform  the 
service  required  of  him.  The  failure  to  pro- 
vide the  platform,  or  gangway,  with  a  rail- 
ing, approaches  very  closely  to  negligence 
per  se.  It  clearly  Justified  the  Jury  in  finding 
that  it  was  dangerous.  We  also  concur  with 
the  instruction  given  in  regard  to  the  alleged 
assumption  of  risk.  If  the  plaintiff  had,  for 
any  appreciable  length  of  time,  used  the  plat- 
form without  the  railing,  the  danger  was  so 
obvious  that  we  would  be  compelled  to  hold 
that  he  was  barred  of  recovery.  In  view  of 
the  peculiar  circumstances  under  which  the 
injury  was  sustained,  the  age  and  inexperi- 
ence of  plaintiff,  we  are  of  the  opinion  that 
his  honor  correctly  instructed  the  jury  in 
that  respect.  We  are  constrained,  however, 
in  view  of  the  decisions  of  this  court  and  the 
almost  uniform  opinion  of  text- writers  based 
upon  decisions  of  other  courts,  to  order  a 
new  trial,  by  reason  of  the  error  committed 
in  admitting  the  evidence  of  the  change  made 
In  the  platform  after  the  Injury  was  sus- 
tained by  plaintiff.  In  Lowe  v.  Elliott  109 
N.  0.  581,  14  S.  E.  61,  it  is  plainly  held  that 
such  evidence  is  incompetent  and  the  reasons  < 
therefor  stated  by  Shepherd,  J.  This  case 
was  cited  and  approved  in  Myers  v.  Lumber 
Co.,  129  N.  a  252,  39  S.  E.  960.  While  It  is 
said  In  Lowe  v.  Elliott,  supra,  that  there  may 
be  peculiar  cases  in  which  such  testimony 
is  admissible,  we  find  nothing  in  this  record 
taking  the  case  out  of  the  general  rule.  It 
was  suggested  that  the  testimony  was  compe- 
tent to  show  that  the  platform  was  unfinished 
at  the  time  of  the  injury,  tnereby  making  the 
negligence  of  defendant  consist  in  directing 
the  plaintiff  to  work  on  it  in  an  incomplete, 
unfinished  condition.  A  careful  examination 
of  the  pleadings  and  the  evidence  fails  to 
sustain  the  suggestion.  The  complaint  al- 
leges that  the  platform  "was  constructed," 
etc.,  and  that  defendant  had  negligently  and 
carelessly  left  tbe  said  gangway  without  ban- 
isters. The  plaintlfTs  witness,  Doc.  Aiken, 
built  the  platform  and  testified  in  regard  to 
Its  construction.  He  makes  no  suggestion 
that  it  was  unfinished. 

It  is  impossible  for  us  to  conjecture  how 
much  weight  the  Jury  attached  to  the  fact 
that  the  railing  was  placed  on  the  sides  after 
plaintiff  was  injured,  and,  in  this  condition 
of  the  case,  we  have  no  other  course  open  to 
UB  than  to  direct  a  new  trial. 


a46  N.  C.  288) 
In  re  ENTRY   NO.  49  OF  WILLIAMS. 

(Supreme  Court  of  North  Carolina.    Dec.  11, 
1907.) 

1.  Public  Lands— Proceedings  Under  En- 
try IjAws— Nature. 

A  proceediDg  under  the  entry  laws  (Revisal 
1905,  §§  1707-1709),  autborizinjf  a  claimant  of 
land  to  produce  to  the  entry  taker  a  description 
of  the  land,  and  providing  that  any  person 
claiming  an  interest  in  the  land  shall  file  his 
protest  against  the  issue  of  a  warrant  after 
which  a  notice  shall  be  issued  to  the  claimant 
demanding:  him  to  appear  before  the  Supreme 
Court  and  show  cause  why  his  entry  shall  not 
be  declared  void,  is  not  a  civil  action  in  which 
the  protestants  occupy  the  attitude  of  plaintifi^ 
and  they  cannot  terminate  the  proceedings  or 
avoid  the  effect  of  a  judgment  by  submittini;  to 
a  nonsuit. 

2.  Same. 

A  protestant  in  a  proceeding  under  the  en- 
try laws  (Revisal  1905,  §  1707  et  seq.),  relating 
to  entries  on  vacant  lands,  may  withdraw  his 
protest  as  a  defendant  in  a  civil  action,  may 
withdraw  his  answer,  and,  though  he  does  so, 
he  remains  a  party  to  the  proceeding  and  may 
except  to  the  form  of  and  appeal  from  the  judg- 
ment rendered ;  he  being  bound  by  the  judgment 
to  the  extent  that  the  court  had  power  to  ren- 
der it. 

3.  Saub. 

A  proceeding  under  the  entry  laws  (Revisal 
1905,  §  1707  et  seq.),  relating  to  entries  on  va- 
cant lands,  is  statutory,  and  the  judgment  must 
follow  the  statute  and  be  within  its  terms. 

4.  Same. 

Where,  in  proceedings  under  the  entry  laws, 
the  protestant  withdraws  his  protest,  the  court 
may,  under  Revisal  1905,  §  1713,  sustain  the 
right  of  claimant  to  malce  the  entry,  and  the 
judgment  entered  should  declare  that  the  right 
of  the  claimant  is  sustained,  and  that  the  entry 
taker  deliver  to  the  claimant  a  copy  of  the  entry 
with  its  proper  number  and  a  warrant  to  the 
survey,  etc. 

6.  Same. 

Where,  in  proceedings  under  the  entry 
laws,  the  protestant  withdraws  his  protest,  the 
court  cannot  tax  the  protestant  with  the  cost 
of  the  survey  of  the  entry  made  after  the  with- 
drawal but  all  the  costs,  including  the  costs  of 
any  survey  made  by  direction  of  the  court, 
should  be  taxed  against  him. 
Wallser  and  Holce,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Bnrke  CJonn- 
ty;   Gulon,  Judge. 

Proceedings  under  the  entry  laws  by  R. 
Williams,  enterer,  in  which  A.  G.  Olmstead 
and  others  appeared  as  protestants.  fYom  a 
judgment  for  the  enterer,  protestants  appeaL 
Modified  and  affirmed. 

Jno.  T.  Perkins,  S.  J.  Eirvin,  and  Arery  A; 
Brvln,  for  appellants.  Avery  &  Avery  and 
J.  F.  Spainhour,  for  appellee. 

BROWN,  J.  The  appellee,  Williams,  on 
January  1,  1906,  laid  an  entry  in  the  county 
of  Burke  as  follows:  "No.  49.  R.  Williams 
enters  and  locates  2,000  acres  of  land  lying  in 
Burke  coimty  and  state  of  North  Carolina  in 
Upper  and  Lower  South  ITork  township  and 
on  the  waters  of  Upper  and  Lower  Soutli 
Fork  river,  adjoining  the  lands  known  as  the 
Queen  and  Gaither  lands,  P.  A.  Garswell'B 
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grant  and  the  Ehrwin  and  Greenlee  specula- 
tion land,  and  the  F.  S.  Dmry  grant  on  the 
west,  beginning  on  a  stake,  the  comer  of  P. 
A,  Carswell's  grant.  No.  16,518,  and  in  the 
line  of  said  Queen  and  Gaither  lands;   and 
runs  south  170  poles  with  said  P.  A.  Cars- 
well's  line  east  to  a  white  oak,  Margaret 
Chapman's  N.  W.  comer;   thence  south  with 
her  line  in  part  and  with  F'.  S.  Dmry  line, 
300  poles,  to  a  stake  in  the  red  line  of  the 
southern  line  run  by  Montgomery,  known  as 
the  Ehrwin  and  Greenlee  grant;   thence  west 
with  said  line  to  a  stake  in  said  line  and  cor- 
ner of  F.  S.  Dmry  grant;  thence  northwardly 
with  said  line  as  it  meanders  and  around 
with  older  deeded  land  to  the  Queen  and 
Gaither   line  and  various  courses   and  dis* 
tances  so  as  to  include  all  or  any  vacant 
lands.    This  January  1,  1906.    R.  Williams. 
Etaterer."    On  January  24,  1906,  the  appel- 
lants filed  the  following  protest:    *'To  J.  F. 
Battle,  Register  of  Deeds  of  Burke  County: 
You  will  take  notice  that  Au  G.  Olmstead, 
Marlin  E.  Olmstead,  and  F.  L.  Bartlett  claim 
title  to  the  land  sought  to  be  entered  by  R. 
Williams  on  January   1,   1906,  No.  49,  and 
hereby  file  their  protest  and  caveat  to  the 
issuing  of  a  warrant  on  said  entry,  protest- 
ing that  said  land  is  not  vacant,  and  pray 
that  you  certify  copy  of  the  entry  and  pro- 
test to  the  clerk  of  the  Superior  Court  as 
provided  by  law.    This  January  24,  1906.    A. 
O.  Olmstead.     Marlin  EL  Olmstead.     F.  L. 
Bartlett    By  J.  T.  Perkins,  Attorney."    The 
proceeding  was  transferred  to  the  superior 
court  for  trial  and  heard  at  June  term,  1907. 
At  that  term  the  protestants  moved  the  court 
to  be  allowed  to  enter  a  nonsuit    This  mo- 
tion was  denied  and  protestants  excepted. 
"Protestants   come  into  court  and  through 
their  counsel  move  to  be  allowed  to  with- 
draw  their  protest,   to  which  R.   Williams 
objects.    Motion  allowed.    Judgment  against 
protestants  for  the  cost"    The  .court  then, 
after  reciting  in  its  Judgment  the  various 
steps  taken  in  the  proceeding,  decreed  as  fol- 
lows:    "It  is  now,  on  motion  of  Avery  & 
Avery,  attorneys  for  said  R.  Williams,  en- 
terer,  ordered,  adjudged,  decreed,  and  declar- 
ed tbat  the  said  R.  Williams  has  the  right  to 
a  warrant  of  survey  upon  the  entry  described 
in  the  protest,  and  that  the  land  covered  by 
said  entry  is  vacant,  and  tbat  the  protes- 
tants A.  G.  Olmstead,  Marlin  E.  Olmstead, 
and  F.  L.  Bartlett  are  not  the  owners  of  any 
part  of  the  land  covered  by  said  entry,  and 
that  as  against  the  protest  and  claim  of  the 
said  A.   G.   Olmstead,  Marlin   E.  Olmstead, 
and  F.  L.  Bartlett  the  said  enterer,  R.  Wil- 
liams, has  the  lawful  right  to  call  upon  the 
state  of  North  Carolina  to  issue  a  grant  after 
a  survey  upon  said  warrant  for  the  land  cov- 
ered by  such  survey."    The  protestants  ex- 
cepted to  the  form  of  this  Judgment,  and  ap- 
pealed. 

1.  We  are  of  the  opinion  that  his  honor 
did  not  err  in  refusing  protestants'  motion  to 
be  allowed  to  enter  a  nonsuit    As  we  have 


held,  this  proceeding  is  not  a  civil  action. 
Bowser  v.  Weecott  (at  this  term)  58  S.  m  748. 
The  protestants  do  not  occupy  the  attitude 
of  plaintiils  in  such  action.  This  is  a  pecu- 
liar proceeding,  devised  by  the  General  As- 
sembly, for  the  purpose  of  testing  the  right 
of  an  enterer  to  enter  lands  under  our  en- 
try laws,  claiming  that  they  are  vacant  and 
unappropriated.  It  is  not  an  action  of  eject- 
ment or  trespass.  The  proceeding  is  sui  gen- 
eris, but  is  more  analogous  to  the  caveat  to 
a  will  than  anything  else.  When  the  pro- 
test or  caveat  is  filed,  and  the  proceeding 
transferred  to  the  Superior  Court  for  trial  in 
accordance  with  the  statute,  the  protestant 
cannot  terminate  the  proceeding  or  avoid  the 
effect  of  a  Judgment  by  submitting  to  a  non- 
suit 

2.  While  the  protestant  cannot  take  a 
nonsuit  he  can  withdraw  his  protest  Just  as 
a  defendant  in  a  civil  action  may  withdraw 
his  answer,  or  the  caveators  to  a  will  may 
withdraw  their  caveat  The  protestant  does 
not  thereby  part  company  with  the  proceed- 
ing. He  still  remains  a  party  to  it  as  a  de- 
fendant in  a  civil  action  does,  although  with- 
drawing his  answer,  and  he  may  except  to 
the  form  of  and  appeal  from  the  Judgment 
rendered,  as  he  is  unquestionably  bound  by 
that  Judgment  to  the  extent  the  court  had 
power  to  render  it 

This  brings  us  to  the  consideration  of  the 
exception  of  appellants  to  the  Judgment  ren- 
dered. As  the  proceeding  is  purely  statutory, 
the  Judgment  must  follow  the  statute  and  be 
within  its  terms.  The  withdrawal  of  the 
protest  gave  the  court  power  to  enter  the 
same  Judgment  against  protestants  which  it 
should  have  rendered  had  the  matter  been 
tried  before  the  Jury  and  the  right  of  a  claim- 
ant to  make  the  entry  been  sustained.  Re- 
visal  1905,  §  1713.  The  Judgment  should  de- 
clare^ after  reciting  the  various  steps  in  the 
proceeding,  as  has  been  done  by  his  honor, 
that  the  right  of  the  enterer  or  claimant  R. 
Williams  to  make  the  entry  No.  49,  as  set  out 
in  the  record,  be  sustained,  and  that  the  en- 
try taker  deliver  to  the  said  enterer  a  copy  of 
the  entry  with  its  proper  number  and  a  war- 
rant to  the  survey,  or  to  survey  the  same  in 
accordance  with  the  statute  in  such  cases 
made  and  provided,  to  the  end  that  said  en- 
terer or  claimant  may  apply  for  the  issuance 
of  a  grant  according  to  law.  Revisal  1905, 
§  1713. 

Let  the  cause  be  remanded,  with  instruc- 
tions to  enter  Judgment  in  accordance  with 
this  opinion.  We  see  no  reason  why  the  pro. 
testants  should  be  taxed  with  the  cost  of 
surveying  the  entry  which  necessarily  is  sub- 
sequent to  the  withdrawal  of  the  protest 
and  would  have  been  Incurred  by  the  claim- 
ant had  there  been  no  protest  All  the  costs 
of  the  superior  court  should  be  taxed  against 
the  protestants,  including  the  costs  of  any 
survey  made  by  direction  of  the  court  L^t 
the  costs  of  this  court  be  equally  divided  be- 
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tween  appellantB  and  appellee;    each  pay- 
ing one-ludt. 
Modified  and  affirmed. 

WALKER  and  HOKE,  JJ.,  dissenting. 


(146  N.  C.  281) 

DAVIS  et  al.  t. 


MARTIN  et  al. 


(Sapreme  Ck>urt  of  North  Carolina.     Dec.  11, 

imi.) 

1,  Sfeoifio   Pbbfobmancb  —  Contbact  —  Op- 
tion. 

A  contract  to  convey  certain  described 
land  to  plaintiffs  for  $2  per  acre  provided  the 
sum  was  paid  within  three  years  from  the 
date  thereof,  and  reciting  payment  in  cash  of 
$25,  "by  way  of  earnest,"  was  not  a  mere  op- 
tion, but  a  contract  of  sale  which  could  be  spe- 
cliically  enforced. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol  44,  Specific  Performance,  |  196.] 

2.  Yen  DOB  and  Pueohaseb— Contbaot— Tike 
OF  Essence. 

Time  is  not  of  the  essence  of  an  absolute 
contract  for  the  sale  of  land  wherein  one  of 
the  parties  agrees  to  sell  and  the  other  to  buy ; 
the  sale  to  be  completed  within  an  agreed  time. 
[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  48,  Vendor  and  Purchaser.  S§  121.  122.] 

8.  Frauds,  Statute  ov--Saijb  of  Land— Gon- 
TBAcrr— Signing. 

The  vendors  were  the  parties  to  be  charg- 
ed by  a  contract  for  the  sale  of  land  within  the 
statute  of  frauds,  so  that  such  contract  signed 
b^  the  vendors  was  enforceable  though  not 
signed  by  the  purchasers. 

Appeal  from  Superior  GouJi;  Rutherford 
Gounty;  Peebles^  Judge. 

Suit  for  spedflc  performance  by  George 
Davis  and  others  against  John  Martin  and 
others.  From  a  judgment  for  plaintiffs,  de- 
fendants appeaL    Afi^rmed. 

D.  F.  Morrow,  for  appellants.  Gallert  ft 
Garson  and  McBrayer  &  McBrayer,  for  ap- 
pellees. 

BROWN,  J.  On  April  16,  1903,  Amos 
Owens  and  wife  executed  to  plaintiffs  a 
paper  writing  duly  recorded  on  April  18, 
1903,  wherein  said  Owens  and  wife  con- 
tracted to  convey  certain  lands  duly  de- 
scribed to  plaintiffs  for  $2  per  acre,  provided 
said  sum  be  paid  within  three  years  from 
the  date  thereof.  Twenty-five  dollars  was 
paid  in  cash  *'by  way  of  earnest"  at  the  time 
the  contract  was  executed.  Amos  Owens 
and  wife  executed  a  deed  to  defendant  John 
Martin  for  said  land  dated  April  7,  1905, 
which  was  probated  April  7,  1905,  and  re- 
corded January  4,  1906.  The  answer  admits 
knowledge  of  the  contract  made  by  Owens 
with  plaintiffs,  and  that  defendants  agreed 
to  perform  same,  but  defendants  aver  said 
contract  is  not  a  bond  for  title,  but  an  op- 
tion only  which  has  expired  without  being 
closed  b^  plaintiffs.  This  is  the  only  ques- 
tion presented  by  the  appeal. 

We  think  that  his  honor  did  not  err  in 
adjudging  the  paper  to  be  a  valid  contract 
for  the  sale  of  tiie  land  based  upon  considera- 
tion and  In  the  usual  form  of  a  bond  to  make 


title.  The  paper  has  all  the  essential  ele- 
ments of  bond  to  make  title.  It  is  in  no 
sense  a  mere  option.  It  is  not  a  continuing 
offer  to  sell,  but  a  complete  agreement  to 
sell,  accompanied  by  payment  of  a  part  of 
the  purchase  money.  There  is  a  decided  dis- 
tinction between  an  option  to  purchase, 
which  may  be  exercised  or  not  by  the  pro- 
spective purchaser,  and  an  absolute  contract 
of  sale,  wherein  one  of  the  parties  agrees  to 
sell,  and  the  other  to  buy,  certain  property; 
the  sale  to  be  completed  within  an  agreed 
time.  In  the  latter  case,  the  mere  lapse  of 
time  with  a  contract  unperformed  does  not 
entitle  either  party  to  refuse  to  complete  it, 
and  therefore  time  is  not  of  the  essence  of 
the  contract;  but  where  the  contract  is  mere- 
ly an  option  generally,  without  considera- 
tion, of  course,  time  is  of  the  essence.  The 
true  character  of  the  paper  is  manifest  by 
its  recital  of  the  receipt  of  $25  as  "earnest" 
money,  evidently  used  in  the  sense  of  pur- 
chase money.  This  signifies,  not  a  payment 
for  the  privilege  of  exercising  a  future  op- 
tion to  buy  or  not,  but  a  payment  of  part  of 
the  contract  price  for  the  sale  of  the  land. 
"Bameet"  means  a  part  payment  of  the  pur- 
chase price  of  property.  It  is  a  term  taken 
from  the  dvil  law,  and  was  more  generally 
used  in  connection  with  sales  of  personalty 
to  "bind  the  bargain."  Howe  v.  Hay  ward, 
108  Mass.  54:,  11  Am.  Rep.  306;  2  BIk.  447; 
Walker  v.  Nussey,  16  M.  &  W.  302. 

The  fact  that  the  plaintiffs  did  not  sign  the 
contract  will  not  avail  defendants.  It  was 
duly  executed,  delivered,  and  registered,  and 
is  binding  on  the' party  to  be  charged.  The 
plaintiffs  are  not  the  parties  to  be  charged 
within  the  meaning  of  the  statute  of  frauds. 
They  stand  by  their  contract  to  pay  and  seek 
to  charge  the  defendants  with  its  perform- 
ance. 

Affirmed* 


atf  N.  C.  273) 

In  re  ABEB'S  WILL. 

(Supreme  Court  of  North  Carolina.     Dec  11« 
1907.) 

1.  WCTNESSES  —  REOAIX  —  DlSCBETION        Of 

Court. 

The  recall  of  witnesses  for  further  examina- 
tion is  in  the  discretion  of  the  trial  jndge. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  §  899.] 

2.  Appeal— Review— DiscBETiON. 

Exercise  of  the  trial  court's  discretion  to 
permit  a  witness  to  be  recalled  for  further  ex- 
amination is  not  open  to  review. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §$  3853-^3855.] 

3.  Same. 

Where  the  trial  court  held  that  on  the  facts 
stated  the  right  to  recall  a  witness  did  jaot 
exist  as  a  matter  of  law,  and  declined  to  per- 
mit such  recall,  the  ruling  constituted  an  ex- 
ercise of  discretion,  and  was  not  on  the  ground 
that  the  court  was  without  power  to  permit 
such  recall. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
VOL  3.  Appeal  and  Error,  {{  3853-^3855.} 
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4.  Wnxs— UiiDUB  Irflttenos. 

Undue  inflnence  suflScient  to  destroy  a  will 
mnst  be  such  as  to  constitute  a  fraudulent  in- 
fluence controlling  testator's  mind  so  as  to  in- 
duce him  to  make  a  will  which  he  would  not 
otherwise  hare  made. 

[EM.  Note.~For  cases  in  point,  see  Gent.  Dig. 
Tol.   49,  Wills,  S  375. 

For  other  definitions,  see  Words  and  Phrases, 
▼oL  8,  pp.  716^7172,  7823-7824.] 

Appeal  from  Superior  Ck)nrt,  Burke  Coun- 
ty ;   Guion,  Judge. 

Proceedings  for  the  contest  of  the  will  of 
Andrew  Abee.  From  a  judgment  admitting 
the  will  to  probate,  J.  P.  Abee  appeals.  Af- 
firmed. 

Self  ft  Whltener,  J.  F.  Spainhour,  and  W. 
O.  Newland,  for  appellant  J.  T.  Perkins,- 
Avery  &  Avery,  and  S.  P.  Brfln,  for  ap- 
pellee. 

HOKE,  J.  The  court  below  refused  to  al- 
low the  caveators  to  recall  for  further  ex- 
amination the  witness  W.  B.  Reece,  as  to  a 
conversation  had  between  the  witness  and 
the  testator.  In  reference  to  which,  as  stated 
In  the  case  on  appeal,  "he  had  testified,  and, 
having  been  recalled,  had  again  testified." 
Onr  decisions  are  to  the  effect  that  this  mat- 
ter of  recalling  witnesses  for  further  examin- 
ation is  in  the  discretion  of  the  judge  pre- 
siding at  the  trial,  and  his  action  in  tills  re- 
spect Is  not  open  to  review.  Sutton  v.  Wal- 
ters, 118  N.  G.  495,  24  S.  B.  857;  Olive  v. 
Olive,  95  N.  G.  485. 

It  is  contended  by  appellant  that  the  judge 
below  did  not  make  this  ruling  In  the  ex- 
ercise of  his  discretion,  but  on  the  ground 
that  he  had  no  power  to  allow  appellant  to 
recall  the  witness;  but  we  do  not  so  inter- 
pret the  order  made.  The  court  held  that  on 
the  facts  stated  the  right  to  recall  a  wit- 
ness did  not  exist  as  a  matter  of  law,  and  in 
the  exercise  of  its  discretion  declined  to 
permit  that  this  should  be  done.  The  au- 
thorities, cited  therefore  are  decisive  against 
appellant's  position. 

It  was  further  urged  for  error  that  his 
honor  held  that  there  was  no  evidence  tend- 
ing to  show  undue  influence.  It  is  estab- 
lished with  us  that,  in  order  to  avoid  a  will 
on  this  ground,  the  influence  complained  of 
must  be  controlling  and  partake  to  some  ex- 
tent of  the  nature  of  fraud.  Marshall  v. 
Flinn,  49  N.  0.  199;  Wright  v.  Howe,  52  N. 
G.  412;  Paine  v.  Roberts,  82  N.  G.  451.  As 
held  in  Wright  v.  Howe,  supra:  "The  in- 
fluence which  destroys  the  validity  of  a  will 
is  a  fraudulent  influence,  controlling  the  mind 
of  the  testator  so  as  to  induce  him  to  make 
a  will  which  he  would  not  otherwise  have 
made." 

It  would  serve  no  good  purpose  to  go  into 
any  extended  or  detailed  statement  of  the 
testimony.  We  have  carefully  read  and  con- 
sidered it  as  given  in  the  case  on  appeal,  and 
we  fully  concur  with  the  trial  judge  that 
there  is  no  evidence  tending  to  show  undue 


influence,  and  are  of  opinion  that  the  judg- 
ment  establishing  the  validity  of   the  will 
should  be  affirmed. 
No  error. 


(146  N.  C.  336) 

AUSTIN  ▼.  GITT  OF  GHARLOTTB. 

(Supreme  Gourt  of  North  Garolina.     Dec.  11, 
1907.) 

Municipal  Gobpobations— Defxctivb  Stbeet 
— <30ntbibutobt  negligence. 

In  an  action  against  a  municipal  corpora- 
tion for  injuries  sustained  by  falling  into  an  un- 
guarded street  excavation,  it  was  shown  that 
plaintiff  left  the  street  and  started  across  some 
▼acant  lots  to  his  destination.  He  encountered 
a  hedge  and  moved  along  the  hedge  toward  the 
street,  which  he  knew  to  be  excavated.  The 
night  was  dark,  and  he  was  feeling  his  way 
with  his  feet.  In  working  around  the  hedge 
and  onto  the  sidewalk,  which  he  thought  was 
there,  he  fell  into  the  excavation  and  was  hurt. 
Held,  that  plaintiff  was  guilty  of  contributory 
negligence  precluding  recovery. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Gorporations,  I  1679.] 

Appeal  from  Superior  Gourt,  Mecklen- 
burg Gounty;   Ferguson,  Judge. 

Action  by  James  A.  Austin  against  the  city 
of  Charlotte.  From  a  judgment  granting  a 
nonsuit,  plaintifl!  appeals.    Affirmed. 

The  plaintiff  is  a  physician,  and  on  the 
night  he  was  injured  he  had  started  to  the 
house  of  his  patient  at  No.  1006  North  Bre- 
vard street,  in  the  city  of  Charlotte.  Bre- 
vard street  had  been  excavated,  and  the 
houses  on  the  east  side,  including  the  house 
of  hhi  patient,  were  left  standing  from  10 
to  12  feet  above  the  level  of  Brevard  street 
The  doctor  got  off  the  street  car  at  the  in- 
tersection of  Brevard  and  Thirteenth  streets, 
there  left  Brevard  street,  and  ascended  some 
steps  cut  out  of  the  bank,  crossed  Thirteenth 
street,  and  started  to  his  patient's  house 
across  the  intervening  yards.  After  crossing 
Thirteenth  street  and  passing  into  Yandle's 
yard,  which  was  the  first  yard  after  leaving 
Thirteenth  street,  he  struck  a  hedge  of  ever- 
green about  midway  between  the  house  and 
the  street  It  was  a  dark  night,  and  the 
plaintiff  could  not  see.  He  knew  that  Bre- 
vard street  in  front  of  Yandle's  yard  had 
been  excavated,  and  he  knew  that  the  bank 
on  the  east  was  very  steep,  if  not  perpendicu- 
lar. When  he  struck  the  hedg^,  he  moved 
along  the  hedge,  not  towards  the  house, 
where  there  could  have  been  no  danger,  but 
towards  the  street,  which  he  knew  had  been 
excavated.  When  he  fell  he  was  sliding  his 
feet  along  so  as  to  feel  his  way  and  not 
fall  into  the  excavation,  and  at  the  same 
time  he  was  holding  onto  the  hedge  as  a  pro- 
tection and  trying  to  pull  himself  around  the 
hedge  and  get  onto  the  sidewalk,  which  he 
thought  was  there.  At  this  point  the  ground 
gave  way  under  the  plaintiff,  and  he  fell  in- 
to Brevard  street.  At  the  close  of  plaintiff's 
evidence,  the  court  granted  the  defendants 
motion  for  nonsuit,  and  plaintiff  appealed. 
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Tillett  ft  Guthrie  and  R.  E.  Austin,  tor 
appellant  Pharr  &  Bell  and  Hugh  W.  Har- 
ris, tor  appellee. 

CLARK,  a  J.  Tbe  plaintiff  was  not  in- 
jured by  traveling  along  the  street  or  side- 
walk, nor  by  any  defect  in  the  street,  or  so 
near  the  street  as  to  make  it  dangerous  for 
travel.  In  fact,  the  plaintiff  was  not  travel- 
ing the  street  at  all.  The  trouble  was  not 
that  Brevard  street  was  dangerous  to  trav- 
el, but  that  Yandle's  lot  was.  The  city  was 
not  responsible  for  injury  sustained  by  one 
not  traveling  its  streets.  It  was  not  required 
to  see  that  it  was  safe  for  plaintiff  to  trav- 
erse a  private  lot  In  Scranton  v.  Hill,  102 
Pa.  378,  48  Am.  Rep.  211,  the  plaintiff  was 
passing  over  a  bridge  along  a  public  high- 
way, and,  supposing  that  he  was  clear  of 
the  bridge  (it  being  In  the  nighttime),  turned 
aside  to  enter  a  path,  which  left  the  high- 
way, and  unfortunately  he  turned  from  the 
highway  before  he  had  reached  the  path  and 
fell  over  the  edge  of  the  bridge.  The  court 
in  that  case  decided  that  the  following  in- 
structions should  have  been  given:  *'It  being 
the  undisputed  testimony  in  this  case  that 
the  plaintiff  elected  to  leave  the  traveled 
street  for  the  purpose  of  passing  over  an  ad- 
jacent lot  without  the  limit  of  the  highway, 
that  though  the  right  to  pass  over  such  ad- 
jacent lot  may  exist  so  far  as  to  protect  the 
plaintiff  from  trespass,  yet  the  safety  of 
the  way  in  which  be  passed  to  such  adjacent 
lot  is  at  his  own  peril,  that  the  defendant 
is  not  under  any  legal  obligation  to  keep  such 
passage  to  an  adjacent  lot  in  safe  condition, 
and  therefore  the  plaintiff  cannot  recover." 
In  Bunch  v.  Edenton,  90  N.  C.  431,  cited  by 
plaintiff,  the  person  was. traveling  along  the 
sidewalk  and  fell  Into  an  adjacent  pit  Here 
plaintiff  was  traveling  through  a  private  lot 
and  fell  into  the  street  Besides,  the  plaintiff 
was  Injured  by  his  own  negligence.  He  says 
that  he  knew  that  Brevard  street  had  been 
excavated;  that  he  had  passed  there  a  short 
time  before,  and  the  work  was  then  going 
on;  that  on  this  night  he  Inquired  of  a  street 
car  conductor  If  there  were  steps  up  the 
bank  at  Starnes'  house;  that  when  he  got 
off  the  cars  he  went  up  the  bank  12  or  15  feet 
high,  put  of  Brevard  street  at  the  railroad; 
that  when  he  struck  the  hedge  in  Yandle's 
lot  he  tum'ed  toward  the  street  and  went 
along  the  hedge,  feeling  his  way  with  his 
feet  Evidently  at  that  moment  he  was 
aware  of  the  presence  of  the  danger.  Thus 
the  plaintiff,  on  a  dark  night  without  a 
light  was  feeling  his  way  toward  the  point 
of  danger,  and  taking  his  chances  on  being 
able  to  get  around  the  dangerous  point  with- 
out harm.  Even  though  tbe  sidewalk  had 
been  there,  and  as  to  this  he  said  he  did  not 
know,  but  supposed  It  was  there,  yet  even 
then  he  knew  he  was  taking  chances  with 
danger,  because  even  with  the  sidewalk  he 
was  dangerously  near  the  excavation,  and 


he  was  aware  of  this  because  he  said  he 
was  sliding  his  foot  along  the  ground,  and 
says  that  he  hoped  to  pull  himself  around 
the  hedge  by  holding  onto  the  hedge,  and  this 
statement  is  borne  out  by  the  i>atural  fact 
that  he  pulled  down  a  part  of  the  hedge  with 
him  when  he  fell.  It  was  a  case  of  the 
plaintiff's  knowing  of  the  danger  and  tak- 
ing his  chances  to  escape.  It  would  hardly 
be  contended  that  If  this  had  occurred  In  the 
daytime  the  plaintiff  would  not  have  been 
guilty  of  negligence.  Much  more  was  it  neg- 
ligence for  him  to  take  such  chances  in  the 
nighttime,  when  he  could  not  see. 

In  Walker  v.  Reidsville,  96  N.  C.  382,  2  S. 
B.  74,  the  town  of  Reidsville  had  made  an 
excavation  within  about  15  feet  of  the 
grounds  around  the  market  house,  which 
grounds  were  used  as  a  public  thoroughfare. 
There  were  no  lights  or  barriers  around  this 
pit  or  excavation.  The  plaintiff  started  to 
his  home  In  the  night,  and,  the  grounds 
around  the  market  place  being  crowded  with 
people,  he  started  across  the  lot  where  the 
pit  was,  and  fell  In  and  was  injured.  He 
stated  that,  while  he  knew  the  pit  was  there, 
he  was  thinking  of  something  else  at  the 
time,  and  forgot  about  the  pit  The  court 
said:  "In  that  case  the  party  injured,  in  his 
own  wrong,  helped  to  bring  the  Injury  upon 
himself.  In  a  Just  sense,  he  injured  him- 
self." The  court  said  further:  *'It  seems  to 
us  that  there  can  be  no  reasonable  question 
that  the  plaintiff  himself  negligently  contrib- 
uted to  the  severe  injury  of  which  he  com- 
plains, and  that  his  negligence  was  the  di- 
rect, helping  cause  of  It  He  well  knew  of 
the  pit,  its  dangerous  character,  where  it 
was.  and  of  the  passway,  15  feet  broad,  be- 
tween it  and  the  market  house,  out  of  which 
he  passed.  He  did  not  need  to  go  near  it  at 
all.  He  went  out  of  his  usual  way  in  doing 
80.  He  did  not  by  mere  accident  fall  into  it 
as  he  passed  along  by  it  He  unnecessarily 
and  carelessly  walked  into  it  Although  he 
no  doubt  suffered  greatly,  he  Is  not  excusable 
for  forgetting  it  A  reasonably  prudent  and 
careful  man  would  not  forget  the  presence 
of  such  danger  in  his  immediate  neighbor- 
hood— one  that  he  had  seen  and  observed  ev- 
ery day  for  more  than  a  fortnight,  and  but  a 
few  hours  before  he  received  the  hurt  He 
was  bound  to  act  upon  his  Iniformation  and 
use  ordinary  care  and  prudence  in  shielding 
and  protecting  himself  from  what  he  knew  to 
be  a  menacing  danger  to  every  one  who  pass- 
ed near  It  He  forgot,  and  failed  to  be  care- 
ful at  his  peril,  and  in  his  own  wrong.  Par- 
ker V.  Railroad,  86  N.  O.  221;  Railroad  v. 
Houston,  95  U.  S.  697,  24  L.  Ed.  542;  Dillon, 
Mun.  Corp.  §  789;  Beach,  Cont  Neg.  40."  In 
this  case  the  plaintiff  knew  of  the  condition 
of  the  street,  but  by  a  mistake  went  towards 
it,  instead  of  towards  the  house.  He  trusted 
to  finding  his  way  at  night  over  a  private  lot 

The  Judgment  of  nonsuit  is  affirmed* 

Affirmed. 


N.a) 
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ASHEVIIXB  LAND  CO.  et  al.  ▼.  LANG  et  al. 

(Supreme  Court  of  North  Carolina.    Dec  11, 
1907.) 

1.  Boundaries— Wateb  Coubsech- AooBEnoii. 

The  doctrine  that  where  a  stream  is  a 
boundary,  imperceptible  accretions  to  the  bank 
from  the  shitting  of  the  stream  belong  to  the 
proprietor  on  the  gaining  side,  and  the  stream 
remains  the  boundary,  does  not  apply  where  the 
stream  is  not  the  boundary,  but  is  only  men- 
tioned as  one  of  the  means  to  locate  the  be- 
ginning point  of  the  survey  of  a  lot  whose 
boundaries  where  actually  marked  on  the  ground, 
and  a  change  in  the  stream  will  not  shift  the 
beginning  point  of  the  survey. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Boundaries,  S  09.] 

2.  Same. 

Where  the  beginning  comer  of  a  survey  is 
on  the  bank  of  a  stream,  the  measurement  in 
running  the  lines  of  the  survey  must  be  made 
from  the  place  where  the  beginning  comer  stood 
at  the  date  of  the  deed,  though  the  doctrine  of 
accretion  applies,  for  otherwise  the  whole  tract 
would  move  with  the  bank  of  the  stream. 
8.  Same— Evidence— Admissibilitt. 

Where  a  witness  testified  as  to  the  finding 
of  a  stake  resembling  a  surveyor's  stake  at 
the  point  where  the  evidence  tended  to  locate  the 
beginning  comer  of  a  survey,  the  map  made  by 
the  witness  at  the  time  was  competent  to  cor- 
roborate his  testimony. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Boundaries,  §§  166,  173.] 

4.  Same. 

Where  the  Jury  may  find  that  a  subsequent 
call  in  a  survey  was  identified,  the  courses  and 
distances  may  be  reversed  and  run  backward  to 
find  the  lost  comer  or  point  of  beginning. 

[Eid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Boundaries,  §  52.] 

Appeal  from  Superior  Court,  Buncombe 
County;    Cooke,  Judge. 

Ejectment  by  the  Asheville  Land  Company 
and  another  against  J.  H.  Lang  and  others. 
From  a  Judgrment  for  defendants,  plaintiffs 
appeal.    Reversed. 

Action  of  ejectment  over  the  boundary  of 
a  town  lot  Both  parties  claimed  under  the 
same  source  of  title.  The  controversy  turned 
upon  the  true  location  of  the  beginning  cor- 
ner called  for  in  the  Hallyburton  deed  as  fol- 
lows: ''Beginning  at  a  stake  on  the  south 
bank  of  Town  Branch  in  the  eastern  edge  of 
Depot  street,  said  stake  being  209  feet  east 
of  the  Western  N.  C.  R.  R.  bridge  over  said 
Town  Branch."  There  was  evidence  offered 
by  plaintiff  to  show  that  at  the  date  of  said 
Hallyburton  deed  the  said  stake  was  placed 
at  the  edge  of  the  south  bank  of  Town 
Branch,  and  that  by  actual  measurement  at 
that  time  this  stake  was  170  feet  from  the 
angle  in  Depot  street,  the  end  of  the  first 
call  in  said  deed.  Also,  that  Town  Branch 
had  changed  its  bed  18  feet  since  the  date 
of  the  Hallyburton  deed  by  reason  of  fresh- 
ets and  the  filling  in  of  the  lot  with  stone 
and  dirt  by  the  adjacent  proprietor  and  by 
tlio  city  government  The  defendant  offered 
evidence  that  the  location  of  said  Branch 
had  not  been  perceptibly  changed.  A  witness 
for  plaintiff  testified  that  he  made  the  sale  to 
Hallyburton*  and  saw  the  survey  made  for 


the  boundaries  set  out  in  said  deed;  that  the 
beginning  stake  was  set  170  feet  from  the 
angle  in  Depot  street  The  plaintiff  also  of- 
fered evidence  that,  when  Depot  street  was 
paved  in  1893,  in  digging  down  in  the  made 
earth  170  feet  from  said  angle,  a  stake  was 
found  at  that  point  which  had  the  appear- 
ance of  being  a  surveyor's  stake,  and  the  fact 
was  then  and  there  noted  down  by  the  city 
engineer,  who  made  a  map,  identified  by  said 
surveyor  at  this  trial,  on  which,  at  tue  time, 
he  marked  the  location  of  said  stake.  This 
map  was  offered  to  corroborate  the  surveyor, 
but  was  rejected  on  objection  by  the  defend- 
ant, and  plaintiff  excepted.  The  evidence 
was  uncontradicted  that,  after  the  date  of 
the  Hallyburton  deed,  the  lot  at  the  begin- 
ning point  was  filled  in  several  feet  deep 
with  stone  and  dirt.  Verdict  and  judgment 
for  defendant    Appeal  by  plaintiffs. 

Frank  Carter,  H.  C.  Chidister,  and  David- 
son, Bourne  &  Parker,  for  appellants.  Mer- 
rimon  &  Merrlmon,  for  appellees. 

CLARK,  C.  J.  The  plainUffs  excepted  for 
the  refusal  of  thet  following  prayer  for  in- 
struction: "That  in  no  aspect  of  the  case 
can  you  consider  the  run  or  thread  of  the 
stream  as  it  existed  In  1889  (at  the  date  of 
the  Hallyburton  deed),  or  as  It  now  exists 
at  Its  Intersection  with  the  eastern  margin 
of  Depot  street,  as  defining  the  beginning 
corner."  It  not  having  been  found  or  ad- 
mitted that  the  stream  had  changed  its  loca- 
tion, this  prayer  could  not  have  been  given, 
though  it  is  true  that  the  doctrine  of  ac- 
cretion has  no  application  here.  That  ap- 
plies where  a  stream  is  a  boundary.  In  such 
cases  the  slow,  gradual,  imperceptible  accre- 
tion to  the  bank  from  the  shifting  of  the 
stream  belongs  to  the  proprietor  on  the  gain- 
ing side,  and  the  stream  remains  the  bound- 
ary. But  here  the  stream  Is  not  the  bound- 
ary. It  is  mentioned  as  one  of  the  means  to 
locate  the  beginning  point  of  the  survey  of 
a  town  lot,  whose  boundaries  were  actually 
run  out  and  marked  on  the  ground ;  said  be- 
ginning being  further  measured  at  the  time 
as  being  170  feet  from  a  certain  angle  in  the 
road.  The  change  in  said  road,  or  location 
of  said  angle,  would  not  shift  the  location  of 
the  beginning  point  in  the  survey  of  said  lot 
No  more  would  the  shifting  of  the  bed  of  the 
Stream  change  the  location  and  boundaries 
of  the  lot.  But,  as  there  was  evidence  tend- 
ing to  show  that  the  bed  of  the  stream  had 
not  changed,  In  that  event  (should  the  jury 
so  find)  its  location  would  be  a  factor,  and 
the  prayer  that  "in  no  aspect  of  the  case" 
should  the  run  of  the  stream  as  it  existed 
at  date  of  the  deed,  or  as  it  exists  now,  be 
considered,  was  properly  refused.  Even 
where  the  doctrine  of  accretion  applies,  if 
the  beginning  corner  is  on  the  bank  of  a 
stream,  in  running  the  other  lines  measure- 
ment must  be  made  from  X,  where  the  be- 
ginning comer  stood  at  date  of  deed,  else 
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the  whole  tract  would  move  with  the  bank 
of  the  stream.  But  the  court  erred  in  ex- 
cluding the  map  made  by  the  city  surveyor 
in  1893,  whereon,  at  the  time,  he  entered  the 
finding  of  tlie  stake  resembling  a  surveyor's 
stake,  at  the  point  where  the  evidence  of  the 
plaintiff  tended  to  locate  the  t)eginning  cor- 
ner or  stake.  This  evidence  was  offered  to 
corroborate  the  testimony  of  the  city  en- 
gineer, and  was  competent  for  that  purpose. 
"After  the  jury  had  retired,  and  had  been 
out  several  hours  considering  the  issues  in 
this  case,  they  came  back,  and  at  about  11 
o*clo(^  at  night  asked  for  further  instruc- 
tions. In  reply  to  their  interrogatory  as  to 
whether  or  not  they  could  locate  the  begin- 
ning corner  by  conmiencing  on  the  alley  and 
by  running  bade  the  first  two  lines  according 
to  their  courses  and  distances,  the  courses 
reversed,  the  court  replied  that  they  could 
not"  The  plaintiff  excepted.  This  instruc- 
tion, taken  in  connection  with  the  circum- 
stances under  which  it  was  given,  must  have 
misled  the  Jury  into  the  belief  that  they 
could  not,  under  any  circumstances,  nor  for 
any  purpose,  reverse  the  two  first  courses 
of  the  Hallyburton  deed;  whereas,  in  certain 
aspects  of  the  case,  it  was  entirely  proper  for 
them  to  have  done  so.  The  rule  laid  down  in 
our  authorities  is  that  the  survey,  where 
practicable,  must  be  run  out  in  the  same 
order  in  which  the  surveyor,  at  the  time  of 
the  deed,  made  it  But  when  there  is,  as 
here,  the  search  for  a  lost  comer  or  line,  if 
corners  or  lines  further  on  are  located,  the 
courses  and  distances  may  be  reversed  and 
run  backward  to  find  the  lost  comer  or  be- 
ginning. In  Harry  v.  Graham,  18  N.  O.  77, 
27  Am.  Dec.  226,  Ruffin,  C.  J.,  says:  "For 
example,  if  this  deed  had  said  that  the  line 
from  the  comer  chestnut  and  red  oak  ran  to 
a  black  oak  near  the  patentee's  other  line, 
and  gave  neither  course  nor  distance,  or  only 
one,  and  thence  N.  45*  E.,  220  poles,  to  a  post 
oak,  his  own  and  Beard's  corner,  the  line 
might  be  reversed  from  the  post  oak  to  as- 
certain the  comer  of  that  and  the  next 
preceding  line,  because  that  affords  the  only 
evidence  Cthe  black  oak  not  being  found,  or 
its  locality  otherwise  identified)  of  the  point 
at  which  the  one  line  terminated  and  the 
other  began."  In  Dobson  v.  Finley,  63  N.  C. 
498,  Pearson,  0.  J.,  says:  "Supposing  the 
pine  to  be  established  as  the  second  corner, 
could  the  first,  a  beginning  comer,  be  locat- 
ed by  reversing  the  course  and  measuring  the 
distance  called  for  from  the  pine  back,  that 
Is  on  the  reversed  course?  His  honor  ruled 
that  the  beginning  corner  could  be  fixed  in 
this  way.  We  agree  with  him.  If  the  sec- 
ond corner  Is  fixed,  it  is  clear,  to  a  math- 
ematical certainty,  that  by  reversing  the 
course  and  measuring  the  distance  you  reach 
the  first  corner."  Both  these  cases  are  cited, 
approved,  and  followed  in  Lindsay  v,  Austin, 
139  N.  0.  467,  468,  51  S.  E.  990,  in  which 
case  the  authorities  are  reviewed  and  the 
principles  applicable  are  clearly   stated  by 


Mr.  Justice  Brown,  who  also  points  out  that 
"there  is  nothing  in  Norwood  v.  Crawford, 
114  N.  G.  518,  19  S.  E.  349,  which  militates 
against  the  position  that  this  is  a  proper 
method  of  determining  the  banning  cor- 
ner." The  same  principle  that  reversing  the 
line  may  be  resorted  to  when  a  lost  comer 
or  line  cannot  be  located  by  proceeding  in 
the  regular  course  is  laid  down  in  Duncan  r. 
Hall,  117  N.  G.  446.  23  S.  B.  362.  Here  one, 
at  least,  of  the  subsequent  calls,  the  alley- 
way, was  identified,  or  the  Jury  could  so  find, 
and,  if  they  did,  the  courses  and  distances 
could  be  reversed  to  locate  the  beginning. 

It  is  not  necessary  to  consider  the  other 
exceptions,  as  there  must  be  a  new  trial, 
since  in  the  above  particulars  there  la  found 
reversible  error. 

Error. 
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GOOPEB  V.  ATLANTIC  COAST  LINE  R.  GO. 

(Supreme  Court  of   South   Carolina.    June  4^ 
1907.    Rehearing  Denied  Dec  14,  1907.) 

L  Appeal  —  Decisions  Re  viewable— Obdei 
OH  Motion  to  Strike  Out  Pleading. 
Under  Code  Civ.  Free.  1902,  §  11.  subd.  2, 
allowing  an  appeal  from  an  order  striking  oat  a 

?»leading  or  any  part  thereof,  there  is  no  appeal 
rom  an  order  refusing  to  strike. 
[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  2,  Appeal  and  Error,  t  704.] 

2.  Pleading— Matters  of  Fact  ob  Evidbrcb 
t-Cbrtatntt  and  Definiteness. 

In  an  action  against  a  railroad  by  a  person 
injured  in  leaving  a  moving  train,  a  complaint, 
alleging  that  the  conductor  encouraged  and  in- 
vited plaintiff  to  get  off  the  train  while  in  mo- 
tion^ is  sufficiently  certain  and  definite  without 
setting  out  the  words,  conduct,  and  surrounding 
circumstances  from  which  the  encouragement 
and  invitation  are  drawn,  since  facts  and  not 
evidence  should  be  pleaded. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading,  $$  31,  39.] 

3.  CAnaiERS  —  Duty  to  Persons   Assisting 
Passengers— Personal  Injuries. 

A  person  who  accompanies  a  passenger  onto 
a  train  to  render  her  assistance,  in  conformity 
with  a  custom  acquiesced  in  by  the  carrier,  is 
not  a  trespasser,  and,  if  the  carrier  has  notice 
of  his  intention  to  disembark,  it  must  bold  the 
train  a  reasonable  time  to  allow  him  to  leave  it. 
[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  9,  Carriers,  §  1242.] 

4.  Sai£»— Actions— Evidence— Question  foe 
Jury. 

In  an  action  against  a  carrier  by  one  en- 
tering a  train  to  assist  a  passenger,  for  injuries 
sustained  in  leaving  the  moving  train,  evidence 
held  sufficient  to  take  to  the  jurr  the  question 
whether  the  carrier  had  notice  of  plaintiff**  in- 
tention to  disembark. 

5.  Same— Negligence  of  Plaintiff. 

Whether  plaintiff  was  negligent  in  jumping 
from  a  moving  train  held,  under  the  evidence,  to 
be  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  §§  1891-1393.] 

6.  AppEAii— Review— Evidence. 

Whether  or  not  a  verdict  is  capricious  or 
contrary  to  the  weight  of  the  evidence  cannor 
be  determined  on  appeal. 

[Ed.  Note— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  It  392S-^34J 
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Appeal  from  Common  Pleas  Circuit  Court 
of  Smnter  Comity;   B.  O.  Pmrdy,  Juflge. 

Action  by  J.  Witlier^oon  Cooper  against 
the  Atlantic  Coast  Line  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

WHlcox  &  Willcox  and  Mark  Reynolds,  for 
appellant.    Lee  &  Moise,  for  respondent 

POPE,  C.  J.  This  action  was  commenced 
by  the  plaintiff  in  April.  1903,  to  recover 
damages  for  personal  injuries  sustained  in 
alighting  from  defendant's  train,  caused,  as 
alleged,  by  the  negligence  of  defendant  com- 
pany in  the  following  particulars:  (1)  In 
that  the  train  did  not  stop  long  enough  to 
enable  plaintiff  to  accompany  his  daughter 
on  board  and  alight  therefrom  with  safety; 
(2)  that  the  statutory  requirement  that  the 
company  shall  cause  all  of  its  trains  for 
passengers  entirely  to  stop  for  a  sufficient 
time  to  receive  and  let  off  passengers  was 
not  observed;  and  (3)  that  the  conductor  in 
charge  of  defendant's  train  encouraged  and 
tovited  the  plaintiff  to  alight.  On  a  former 
appeal  this  court  overruled  the  judgment  of 
the  circuit  court  sustaining  a  demurrer  by 
defendant  68  S.  C.  479,  48  a  E.  458.  The 
facts  are  as  follows:  On  December  28,.  1902, 
plaintiff's  daughter,  a  young  girl,  wishing  to 
go  from  Mayesville,  her  home,  to  Sumter,  S. 
C,  plaintiff  bought  for  her  a  ticket  entitling 
her  to  passage.  The  train  was  due  at  Mayes- 
ville at  9  o'clock  p.  m.  but  on  the  night  in 
question  was  about  an  hour  late.  On  its 
arrival,  in  order  to  help  his  daughter  with 
her  baggage  and  to  see  her  safely  on  the 
train,  plaintiff  got  on  board,  and,  according 
to  his  testimony,  passed  through  the  smoker 
to  the  door  leading  into  the  main  body  of  the 
passenger  coach,  where  he  bade  his  daughter 
good-bye  and  at  once  proceeded  to  disem- 
bark. Before  he  reached  the  platform,  how- 
ever, the  train  had  started,  and,  in  his  en- 
deavor to  get  off  while  it  was  in  motion,  he 
fell  or  was  thrown  to  the  ground,  thereby 
sustaining  the  injuries  complained  of.  The 
plaintiff  testified  the  conductor  was  on  the 
platform  and  encouraged  him  to  Jump.  The 
conductor  admitted  his  position  on  the  plat- 
form, but  denied  that  he  noticed  the  plaintiff 
or  In  any  way  encouraged  the  act.  Prior  to 
the  trial  of  the  case,  defendant  gave  notice 
to  the  plaintiff  that  a  motion  would  be  made 
before  Judge  R.  O.  Purdy  to  strike  out  as 
irrelevant  and  redundant,  or  failing  in  that 
to  make  more  definite  and  certain,  the  fol- 
lowing statements  from  paragraphs  5  and  6, 
respectively,  of  the  complaint:  "But  on  the 
contrary,  then  and  there  encouraged  the 
plaintiff  to  get  off  said  train  whilst  in  mo- 
tion, whereby  the  plaintiff  received  serious 
personal  injuries,  as  aforesaid."  "That  he 
was  encouraged  and  invited  by  the  agents 
and  servants  of  the  defendant  to  get  off  of 
train  in  the  manner  aforesaid."  The  ground 
for  the  motion  was  that  these  clauses  stated 
a  legal  conclusion,  and  the  issue  formed  by 
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its  denial  could  have  no  connection  with  it 
or  effect  upon  the  cause  of  action.  The  mo- 
tion was  overruled  in  both  particulars,  and 
the  defendant  gave  notice  of  appeal  to  this 
court  The  case  on  its  merits  w^s  heard  at 
the  April,  1906,  term  of  court  of  common 
pleas  for  Sumter  county,  and  resulted  in  a 
verdict  of  $500  for  the  plaintiff.  Judge  Gary, 
the  presiding  Judge,  having  refused  a  motion 
for  a  new  trial,  the  defendant  appeals. 

The  first  question  that  arises  is  whether  or 
not  this  court  can  consider  the  appeal  from 
the  order  of  Judge  Purdy  refusing  to  strike 
out  the  above-quoted  sections  of  the  com- 
plaint as  irrelevant  and  redundant  By  ref- 
erence to  section  11,  subd.  2,  of  the  Code  of 
Civil  Procedure  of  1902,  it  wUl  be  seen  that 
while  appeal  is  allowed  where  the  order 
strikes  out  any  pleading  or  part  thereof,  no 
provision  is  made  for  appeal  in  case  of  re- 
fusal to  strike  out  In  speaking  on  this  sub- 
ject In  the  case  of  Harbert  v.  Railway,  74 
S.  C.  16,  53  S.  B.  1002,  the  court  says:  "The 
omission  to  provide  for  appeal  from  an  order 
refusing  to  strike  out  is  significant,  and 
there  is  good  reason  for  it  If  the  circuit 
court  errs  in  striking  out  any  material  alle- 
gations of  a  good  cause  of  action  or  good  de- 
fense, it  is  impossible  to  remedy  it  in  the 
course  of  the  trial,  because  the  evidence  and 
the  issues  submitted  to  the  Jury  cannot  be 
extended  beyond  the  issues  made  by  the 
pleadings,  and  on  appeal  from  the  final  Judg- 
ment this  court  could  not  say  there  was  error 
of  law  in  confining  the  evidence  and  charge 
to  the  pleadings.  On  the  other  hand,  if  the 
circuit  court  errs  in  refusing  to  strike  out 
any  pleading  or  portion  of  pleading  as  irrele- 
vant, the  error  of  submitting  an  irrelevant 
issue  to  the  Jury  may  be  corrected  on  appeal 
from  the  charge  actually  made  or  from  refusal 
of  requests  to  charge.  This  view  of  the  mat- 
ter impairs  no  substantial  right  and  prevents 
multiplicity  of  useless  appeals  and  the  delay 
and  inconvenience  which  would  be  incident 
thereto."  By  omitting  to  allow  appeal  from 
refusal  to  strike  out,  it  was  not  Intended  to 
give  the  circuit  Judge  arbitrary  power  in  the 
matter.  The  purpose  was  to  save  inconven- 
ience and  delay.  While  it  was  probable  that 
at  times  Judges  would  err  in  refusing  to 
strike  out  Irrelevant  and  redundant  matter, 
yet  after  the  whole  case  had  gone  to  the 
Jury,  If  the  moving  party  felt  himself  hurt 
thereby,  as  In  the  case  of  a  wrong  charge 
or  wrong  refusal  to  charge,  he  could  on  his 
general  appeal  to  this  court  have  it  reviewed. 
In  this  case,  however,  the  appellant  seems 
not  to  urge  the  alleged  error  in  refusing  to 
strike  out,  but  relies  on  the  ground  that  the 
complaint  should  have  been  made  more  defi- 
nite and  certain.  The  complaint  alleged  that 
the  conductor  "invited  and  encouraged" 
plaintiff  to  Jump  from  the  train.  We  are 
unable  to  see  where  the  conclusion  of  law 
comes  in,  or  where  the  allegation  is  indefinite 
and  uncertain.  In  a  pleading  the  facts 
which  are  but  the  logical  conclusion   from 
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other  facts  must  be  stated;  and  the  facts 
from  which  they  are  inferred  are  but  evi- 
dence, not  to  be  pleaded.  This  is  the  essence 
of  proper  pleading.  Here  the  invitation  is  a 
fact  drawn  from  words,  conduct,  etc.  Had 
the  plaintiff  undertaken  to  put  into  his  com- 
plaint all  of  the  evidentiary  facts,  such,  for 
instance,  as  the  words  and  gestures  used,  the 
surroundings,  the  position,  and  bearing  of 
the  conductor,  he  must  have  gone  far  beyond 
the  usual  and  proper  mode  of  pleading. 
These  facts  were  the  evidence  to  be  brought 
out  on  the  trial  of  the  cause.  The  invitation 
was  the  ultimate,  material  fact  to  be  proved. 
The  motion  of  the  defendant  therefore  was 
properly  overruled.  Bliss  on  CJode  Pleading, 
§  210;  Pomeroy's  Remedies,  §  526;  Shaver  v. 
Grendel  Mills,  74  S.  0.  430,  54  S.  B.  610; 
Lynch  v.  Spartan  Mills,  66  S.  O.  17,  44  S.  B. 
03. 

We  proceed  now  to  consider  whether  or  not 
the  circuit  Judge  erred  in  refusing  to  grant 
a  new  trial.  While  there  are  a  number  of 
alleged  errors  In  the  refusal,  we  think  they 
raise  only  three  questions:  (1)  Was  there 
any  evidence  of  negligence  on  the  part  of  the 
defendant?  (2)  Did  the  evidence  conclusive- 
ly show  the  plaintiff  guilty  of  contributory 
negligence?  (3)  Was  the  verdict  capricious 
and  contrary  to  the  weight  of  the  evidence. 

A  consideration  of  the  first  question  leads 
to  the  inquiry:  What  was  the  duty  of  the 
defendant  to  the  plaintiff  as  one  assisting  a 
passenger?  Clearly  he  was  not  a  trespasser. 
Yet  it  Is  as  true  that  the  same  duty  was  not 
owed  him  as  if  he  had  been  a  regular  pas- 
senger. As  was  said  by  the  court  in  the  case 
of  Railway  v.  Lawton,  55  Ark.  528.  18  S. 
W.  543,  15  L.  R.  A.  434,  29  Am.  St  Rep.  54: 
"It  is  a  matter  of  common  knowledge  that, 
In  the  usual  conduct  of  the  passenger  busi- 
ness, it  often  becomes  necessary  for  those 
not  passengers  to  go  upon  the  cars  to  assist 
incoming  as  well  as  outgoing  passengers,  and 
that  a  practice  has  grown  up  in  response 
to  this  necessity.  While  It  perhaps  arose 
out  of  a  consideration  for  the  security  and 
convenience  of  the  traveler,  it  has  proved 
beneficial  to  carriers,  and  now  prevails  in 
this  state  and  extensively  elsewhere,  and  is 
treated  as  an  Incident  to  the  busUiess  in  the 
conduct  of  the  public  and  the  acquiescence 
of  carriers.  •  •  •  We  conclude  that  such 
attendant  performs  a  service  in  the  common 
interest  of  the  carrier  and  passenger,  and 
that  his  entry  upon  a  car  is  upon  an  implied 
Invitation  which  entitles  him  to  demand 
ordinary  care  of  the  carrier."  In  a  note  to 
this  same  case,  Mr.  Freeman  has  the  follow- 
ing: •'The  weight  of  authority  undoubtedly 
sustains  the  proposition  that  a  person  who 
resorts  to  the  station  or  railroad  cars  of  a 
railroad  company  for  the  purpose  of  assisting 
an  incoming  or  an  outgoing  passenger  is 
there  under  the  implied  invitation  of  the  com- 
pany, and  is  not  a  trespasser.  But  unless 
the  company  or  its  employes  have  notice  of 
his  purpose  to  assist  a  passenger  to  a  seat 


only,  or  of  his  intention  to  merely  assist  a 
passenger  to  alight  from  the  train,  it  is  not 
under  the  same  obligation,  as  to  protection* 
that  it  owes  to  the  passenger,  and  it  is  only 
bound  to  exercise  ordinary  care  not  to  injure 
him  while  he  is  attempting  to  alight  from 
the  train."  Hutchinson,  in  his  work  on  Car- 
riers (section  991),  lays  down  the  same  rule, 
and  quotes  many  authorities  in  support  of 
it  He  says:  "So  one  who  goes  upon  a  train 
to  render  necessary  assistance  to  a  passen- 
ger in  conformity  with  a  practice  approved 
or  acquiesced  in  by  the  carrier  has  a  right 
to  render  the  needed  assistance  and  leave  the 
train;  and  the  carrier,  in  permitting  him 
to  enter  with  knowledge  of  his  purpose,  U 
presumed  to  agree  that  he  may  execute  it 
and  is  bound  to  hold  the  train  a  reasonable 
time  therefor.  ♦  ♦  ♦  Where  the  carrier's 
servants  have  no  knowledge,  or  there  are 
no  circumstances  tending  to  p.ut  them  on 
notice,  that  a  person  who  has  boarded  a 
train  to  assist  another  intends  to  alight  be- 
fore the  train  starts,  they  are  not  bound  to 
hold  the  train  until  he  has  had  time  to  dis- 
embark, nor  to  notify  him  before  the  train 
is  started."  Again,  in  the  case  of  Johnson 
V.  Railway,  53  S.  C.  306,  31  S.  E.  213,  69  Am. 
St  Eep.  849,  the  court  uses  this  language: 
•There  can  be  no  doubt  that  a  female  hold- 
ing a  ticket  entitling  her  to  transportation 
as  a  passenger  on  a  railroad  train,  if  feeble 
or  Incumbered  with  heavy  baggage  or  other 
impediments,  is  entitled  to  have  assistance  in 
boarding  the  train,  and,  if  the  same  is  not 
afforded  by  the  railroad  officials  or  serv- 
ants, her  husband  or  other  escort  may  ren- 
der the  necessary  assistance,  and  for  this 
purpose  is  entitled  to  enter^  the  train,  and 
is  entitled  to  a  reasonable  time  to  leave  the 
train  before  it  is  put  in  motion.  Both  rea- 
son and  authority  unite  in  sustaining  this 
proposition,  ♦  ♦  ♦  providing  the  defend- 
ant or  its  agents  have  notice  of  the  purpose 
for  which  such  person  enters  the  train." 
From  the  foregoing  authorities,  it  seems  clear 
that  the  defendant,  if  it  in  any  way  had  no- 
tice of  the  intention  with  which  plaintiff 
entered  its  train,  owed  him  the  duty  of  giv- 
ing him  sufficient  time  to  disembark.  Of 
course,  if  it  could  not  possibly  have  had  such 
knowledge,  it  would  be  unreasonable  to  hold 
that  such  a  duty  existed.  All  that  the  stat- 
ute requires  is  that  sufficient  time  be  al- 
lowed for  the  passengers  to  get  on  and  off 
at  the  station,  and  if  this  Is  allowed  no  one 
has  a  right  to  complain.  In  this  case,  every 
witness  who  boarded  the  train  testified  that 
it  came  to  a  standstill,  and  that  he  was  seat- 
ed before  it  moved  off.  The  question  then 
is:  Was  there  any  evidence  that  defendant 
had  notice?  PlalntlflTs  testimony  is  that  as 
he  returned  to  the  platform  he  found  the 
conductor  there,  and  was  urged  by  him  to 
get  off.  The  conductor  himself  testified  that 
he  was  on  the  platform.  This,  together  with 
evidence  of  the  surrounding  circumstances, 
was  sufficient  to  go  to  the  Jury  on  the  issue 
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of  negligence  on  the  part  of  the  defendant. 

The  second  alleged  error  in  refusing  to 
grant  a  new  trial  was  that  the  testimony 
showed  conclusively  that  plaintifTs  injuries 
were  due  to  his  own  negligent  act  in  jump- 
ing from  the  moving  train.  In  the  case  of 
Oooper  V.  Railway.  69  S.  G.  479,  48  S.  B. 
458»  the  rule  is  laid  down  that  it  is  not  neg- 
ligence, as  a  matter  of  law,  for  a  passenger 
to  alight  from  a  moving  train  on  invitation 
of  the  carrier's  agents,  unless  the  circum* 
stances  are  such  as  to  make  the  danger  of 
alighting  obvious  to  a  person  of  ordinary  pru- 
dence and  senses.  Were  the  circumstances 
such  in  this  case?  It  is  true  it  was  in  the 
night,  but  would  not  a  reasonable  and  pru- 
dent man  here  have  reached  the  conclusion 
that  the  train  was  moving  very  slowly,  hav- 
ing Just  started?  Would  not  he  have  a  right 
to  believe  that,  being  at  a  regular  station,  liis 
landing  would  be  safe  and  smooth?  Under 
such  circumstances,  we  cannot  conclude  as  a 
matter  of  law  that  the  plaintiff  was  negli- 
gent in  Jumping  from  the  train.  This  con- 
tention therefore  must  be  overruled. 

The  whole  question  of  negligence  and  con- 
tributory negligence  was  properly  submitted 
to  the  Jury,  and,  a  verdict  having  been  reach- 
ed, this  court  cannot  consider  whether  it  is 
capricious  and  contrary  to  the  weight  of 
the  evidence.  ■  Blowers  v.  Railroad,  74  S.  O. 
222,  54  a  B.  868. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  aflirmed. 

(79  S.  C.  670) 

PARLER  et  al.  t.  FOOLB  et  aL 

(Supreme  Court  of  South  Carolina.    Dec   14, 
1907.) 

1.  Counties— Obeation  or  New  Couwtibs— 
Boundaries. 

Neither  the  Constitution  nor  statutes  of  the 
state  require  the  lines  of  new  counties  to  con- 
form to  township  or  precinct  boundaries. 

2.  Same— Petition— Sufficienct. 

The  question  whether  the  boundaries  of  a 
proposed  new  county  were  laid  down  in  the  peti- 
tion for  the  creation  thereof  with  sufficient  defi- 
niteness  was  for  the  Governor  to  determine. 
8.  Same— Amendment  to  Petition. 

It  was  within  the  discretion  of  the  Gov^ 
emor  to  refuse  or  allow  an  amendment  to  a  peti- 
tion for  the  creation  of  a  new  county,  setting 
.  forth    with    more    definiteness    the    boundaries 
thereof. 

4.  Injunction  —  Subjects  or  Relief  — Rb- 
STBAiNiNG  Holding  of  BSlection- Right 
TO  Vote. 

The  right  to  vote  at  an  election  being  a 
mere  political  right,  the  general  rule  is  that  it 
is  not  within  equitable  cognizance. 
6.  Same— Adequate  Remedy  at  Law— Ibbe- 
MEDIA ble  Injury. 

The  power  to  interfere  by  injunction  to  pre- 
vent an  election,  if  it  exists,  should  be  exercised 
only  where  there  is  no  adequate  legal  remedy, 
and  it  is  made  clear  that  an  irremediable  wrong 
will  result  from  holding  the  election. 

SEJd.  Note.— For  cases  in  point,  see  Cent.  Dig, 
.  27,  Injunction,  f  14.] 

6.  Same— Adequate  Remedy  by  Cebtiobabi. 
Since  under  Civ.  Code  1902,  |  577,  the  de- 
cision of  the  State  Board  of  Canvassers,  on 


appeal,  is  not  conclusive  on  questions  of  law, 
parties  opposing  the  holding  of  an  election  to 
determine  whether  or  not  a  new  county  should 
be  created  had  an  adequate  remedy  by  writ  of 
certiorari  to  test  the  validity  of  the  election  and 
their  right  under  the  Constitution  to  vote  there- 
at 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Injunction,  §  15.] 

7.  Same— Failube  to  Comply  with  Regis - 

TBATiON  Laws. 

The  fact  that  the  election  oflScers  or  the 
people  have  not  taken  the  proper  steps  to  have 
qualified  voters  ready  to  cast  their  ballots  is 
not  ground  for  the  Supreme  Court  to  enjoin  an 
election  which  the  Constitution  requires  the 
Governor  to  order. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Injunction,  §  145.] 

Petition  by  A.  R.  Parler  and  others  for  a 
writ  of  injunction  against  W.  Brooks  Fogle 
and  others.    Petition  denied. 

W.  O.  Wolfe,  B.  H,  Moss,  and  D.  O.  Her- 
bert,  for  petitionera  Bellinger  &  Welcb,  for 
respondents.  , 

WOODS,  J.  On  October  28,  1907,  his  ex- 
cellency. Got.  Ansel,  ordered  an  election  to 
be  held  on  Tuesday,  December  17,  1907,  up- 
on the  question  of  creating  a  new  county  out 
of  portions  of  Orangeburg  and  Lexington 
counties.  The  plaintiffs,  alleging  themselves 
to  be  qualified  electors  residing  within  the 
area  of  the  proposed  new  county,  have  filed 
their  complaint  in  this  court,  praying  that 
the  election  be  enjoined  on  several  grounds 
which  will  be  separately  considered.  The 
answer  does  not  deny  any  material  allega- 
tion of  fact,  and  it  was  agreed  at  the  argu- 
ment that  it  was  to  be  treated  as  a  demur- 
rer to  the  complaint  The  question  therefore 
is  whether,  taking  all  the  statements  of  fact 
in  the  complaint  as  true,  the  court  should  en- 
join the  commissioners  and  managers  from 
holding  the  election. 

The  petition  to  the  Governor  and  all  the 
proceedings  thereunder  are  alleged  to  be  void 
''because  the  boundaries  and  lines  of  the  pro- 
posed new  county  are  not  stated  and  describ- 
ed with  sulficient  definlteness  and  clearness 
so  as  to  be  understood  and  followed  by  the 
surveyors,  and  said  boundaries  and  lines  are 
not  surveyed  and  'plainly  marked,'  as  requir- 
ed by  a  statute,  with  sufiSiclent  definlteness 
and  clearness,  so  as  to  enable  those  interested 
to  know  certainly  where  the  lines  of  the  pro- 
posed new  county  are  located,  and  who, 
among  those  residing  near  the  proposed  new 
lines,  are  within,  an|d  who  are  without,  the 
proposed  new  county;  and  also  because  the 
said  proposed  lines  have  been  run  in  utter 
disregard  of  the  lines  of  the  townships  and 
polling  precincts  established  by  law  in  the 
said  county  of  Orangeburg,  and  in  many 
cases  the  townships  and  polling  precincts  are 
cut  up  and  divided  so  as  to  include  the  great- 
er part  of  the  township  or  polling  precinct 
within  the  proposed  new  county,  and  ex- 
clude the  polling  or  voting  place,  and  such  is 
the  case  with  Orange,  Goodbye,  and  Poplar 
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townships  and  other  townships  in  said  coun- 
ty of  Orangeburg."  The  complainants  fur- 
ther allege  the  Governor,  without  warrant  of 
law,  allowed  the  petition  presented  to  him 
to  be  amended  so  as  to  enlarge  the  area  of 
the  proposed  new  county.  There  is  noth- 
ing in  the  Constitution  or  statutes  of  the 
state  requiring  the  lines  of  new  counties  to 
conform  to  township  or  precinct  boundaries. 
The  question  whether  the  boundaries  of  the 
proposed  new  county  were  laid  down  in  the 
petition  with  sufficient  definlteness  was  for 
the  governor  to  determine.  Lamar  v.  Croft, 
73  S.  C.  407,  53  S.  B.  540;  Reese  T.  An- 
sel, Governor,  58  S.  E.  033.  So  also  it  was 
within  the  discretion  of  the  Governor  to  re- 
fuse or  allow  the  amendment  to  the  petition 
before  him  setting  forth  with  more  definlte- 
ness the  boundaries.  Th6  Constitution  pro- 
ceeds on  the  theory  that  the  Governor,  with 
respect  to  all  proceedings  before  him,  will  see 
that  its  provisions  are  carried  out  with  jus- 
tice to  all  parties  concerned;  and  to  this  end 
by  implication  he  was  empowered  to  pass 
upon  all  questions  of  detail,  such  as  proposed 
amendments,  reasonably  necessary  to  the 
determination  of  the  main  question  whether 
the  election  should  be  ordered. 

The  plaintiffs  next  insist  the  election  should 
be  enjoined  because  they  are  qualified  elec- 
tors residing  within  the  area  of  the  proposed 
new  county,  who  will  be  prevented  from 
voting  at  the  election.  On  this  important 
question  the  allegations  of  the  complaint  are 
as  follows:  ''That  section  1  of  article  7  of 
the  Constitution  of  South  Carolina  provides 
that,  upon  due  proceedings  had  as  provided 
by  law  in  such  case,  the  Governor  shall  order 
an  election  upon  the  question  of  forming  and 
creating  a  proposed  new  county,  and  that  at 
such  election  all  the  qualified  electors  resid- 
ing within  the  territory  constituting  the  pro- 
posed new  county  shall  have  the  right  to 
vote  in  such  election  for  or  against  the  for- 
mation and  creation  of  such  new  county. 
That  section  576  of  volume  1  of  the  Code  of 
Laws  of  1902  of  South  Carolina  provides  that 
for  the  purpose  of  such  election  the  commis- 
sioners of  election  for  each  old  county  pro- 
posed to  be  cut  shall  appoint  managers  for 
each  voting  place  in  the  area  of  the  old  coun- 
ty proposed  to  be  cut  off,  and  shall  deliver  to 
them  the  books  of  registration  for  those  vot- 
ing places,  limiting  and  restricting  the  voting 
to  such  voting  places  as  are  located  within 
the  new  territory,  and  there  is  no  provision 
of  law  for  holding  such  election  at  precincts 
outside  of  the  new  territory.  That  pursuant 
to  the  last-mentioned  statute,  the  defendants 
have  only  ordered  such  election  to  be  held 
within  the  territory  constituting  the  proposed 
new  county,  and  have  instructed  the  mana- 
gers of  such  election  to  allow  only  those  elec- 
tors registered  at  the  polling  precincts  within 
the  territory  constituting  the  proposed  new 
county  to  vote  in  such  election,  whether  re- 
siding in  such  territory  or  not.  That  four 
of  th^  plaintiffSp  to  wit,  A.  B.  Parler,  A.  C. 


Smith,  E.  F.  Irick,  and  George  W.  Smith,  ra 
side  within  the  lines  of  the  proposed  new 
county,  and  are  all  duly  qualified,  registered 
electors  in  all  particulars,  and  reside  within 
the  townships  of  Goodbye  and  Poplar,  in  said 
county  and  state,  and  are  duly  registered  to 
vote  in  all  the  voting  places  within  said 
townships,  to  wit,  at  Dantzler's  Mill  and  Bi- 
loree,  but  that,  while  the  greater  portion  of 
said  townships  and  polling  precincts  are  in- 
cluded within  the  proposed  new  county,  the 
only  voting  places  in  said  townships  are  left 
outside  of  the  proposed  new  county,  and 
there  can  be  no  other  voting  places  within 
said  townships  unless  created  by  the  General 
Assembly,  and  that  the  defendants  have  not 
appointed  managers  or  authorized  the  open- 
ing of  these  voting  places  for  the  election  up- 
on the  question  of  forming  and  creating  Hxe 
proposed  new  county  aforesaid,  and  that  said 
plaintiffs  will  be  entirely  deprived  of  exer- 
cising their  constitutional  right  of  voting  up- 
on the  said  question;  and  there  are  numerous 
other  qualified  electors  residing  within  the 
territory  constituting  the  proposed  new  coun- 
ty aforesaid  situated  and  circumstanced  pre- 
cisely as  the  said  plaintiffs,  who  will  all  be 
disfranchised  in  so  far  as  this  election  is  con- 
cerned. That  all  statutes  or  parts  of  statutes 
of  South  Carolina  contravening  the  aforesaid 
provisions  of  the  Constitution  of  this  state, 
as  hereinbefore  stated,  and  depriving  the 
qualified  electors  of  their  constitutional  right 
to  vote,  are  null  and  void  and  unconstitution- 
al ;  that  the  action  or  proposed  action  afore- 
said of  the  defendants  in  holding  or  attempt- 
ing to  hold  the  said  election  is  null  and  void 
and  without  the  sanction  or  authority  of 
law." 

Section  576  of  the  Civil  Code  of  1902,  refer- 
red to  in  the  petition,  relating  to  new  county 
elections,  contains  this  enactment:  "Such 
elections  shall  be  conducted  in  the  same  man- 
ner as  general  elections  in  this  state,  and  all 
persons  entitled  to  vote  under  the  Constitu- 
tions and  laws  of  this  state,  at  general  elec- 
tions shall  be  entitled  to  vote  at  such  elec- 
tion." Article  2,  §  9,  of  the  Constitution,  pro- 
vides: "The  General  Assembly  shall  provide 
for  the  establishment  of  polling  precincts  in 
the  several  counties  of  the  state,  and  those 
now  existing  shall  so  continue  until  abolished 
or  changed.  Each  elector  shall  be  required  to 
vote  at  his  own  precinct,  but  provision  shall 
be  made  fbr  his  transfer  to  another- precinct 
upon  his  change  of  residence."  Article  7,  I 
1,  requires  that,  after  the  filing  of  the  proper 
petition,  "the  Governor  shall  order  an  election 
♦  ♦  ♦  by  the  qualified  electors  within  the 
proposed  area."  The  argument  for  injunc- 
tion on  this  point  may  be- thus  summaris&ed: 
The  plaintiffs  and  many  others  are  qualified 
electors  within  the  area  of  the  proposed  new 
county,  but  registered  at  precincts  not  sit- 
uated within  such  area.  The  Constitution 
does  not  allow  them  to  vote  except  at  their 
own  precincts.  The  statute  does  not  provide 
for  an  election  at  the  precinct  at  which  th^ 
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are  registered  without  tbe  area  of  the  pro- 
posed new  county,  and  the  commissioners  of 
election,  acting  under  the  statute,  will  not 
open  the  poll(^  at  such  precincts,  but  only  at 
those  within  the  area  of  the  proposed  new 
county.  The  plaintiffs  are  not  able  to  change 
their  registration  to  the  precincts  within  tbe 
proposed  new  county,  because  their  residence 
has  not  been  changed.  If  it  be  admitted  that 
the  Ck)n8tltution  confers  on  the  plaintiffs  and 
other  electors  in  like  situation  the  right  to 
vote  on  the  new  county  issue,  the  conclusion 
cannot  be  avoided  that  the  General  Assembly 
has  provided  for  an  election  and  denied  the 
right  of  suffrage  conferred  by  the  Constitu- 
tion by  failing  to  authorize  the  opening  of 
any  poll  at  which  the  right  could  be  ex- 
ercised. 

The  question  made,  by  the  plaintiff  is  ob- 
viously a  serious  one,  but  its  decision  in  this 
proceeding  would  be  premature.  The  right 
to  vote  at  an  election  being  a  mere  political 
right,  the  general  rule  is  that  it  is  not  with- 
in equitable  cognizance.  Darst  v.  People,  62 
III.  306;  Ouebelle  v.  Epley,  1  Colo.  App.  199, 
28  Pac.  89;  Harris  v.  Schryock,  82  III.  119; 
Roudanez  v.  City,  29  La.  Ann.  271;  Hard- 
esty  V.  Taft,  28  Md.  512,  87  Am.  Dec.  684; 
Shoemaker  v.  City,  129  Iowa,  244^  105  N.  W. 
520^  8  L.  B.  A.  (N.  8.)  382,  and  note;  Mc- 
Crary  on  Elections,  §  886 ; '  Hlgl^  on  Injunc- 
tions, 1316.  In  some  cases  the  courts  have 
enjoined  popular  elections  on  issues  similar 
to  this,  where  there  was  no  constitutional  or 
statutory  authority  whatever  for  holding 
them.  This  doctrine  has  been  applied  prin- 
cipally where  it  was  proposed  under  an  un- 
constitutional statute  to  hold  an  election,  the 
result  of  which  would  affect  property  rights. 
Mayor  v.  Hughes,  110  Oa.  795,  36  S.  E).  247 ; 
Murfreesboro  Ry.  v.  County  Commissioners, 
106  N.  C.  56,  12  S.  E.  952 ;  State  v.  Eggleston, 
84  Kan.  714,  10  Pac.  3.  But  the  power  to  in- 
terfere by  injunction  to  prevent  the  expres- 
sion of  the  popular  will  by  an  election,  if  It 
exists,  should  be  exercised  with  the  greatest 
caution;  and  only  where,  under  the  well- 
recognized  rule  of  equity,  there  Is  no  other 
adequate  legal  reme^,  and  it  is  made  clear 
that  an  irremediable  wrong  will  result  from 
holding  the  election.  In  Paine  on  Elections, 
§  940,  it  is  said:  "The  Jurisdiction  of  any 
court,  or  of  the  whole  Judicial  department  of 
the  government,  to  enjoin  the  expression  of 
the  popular  will  at  a  time  in  the  manner  pro- 
vided by  statute,  may  well  be  doubted.  If 
the  election,  when  held,  is  not  according  to 
statute,  or  if  the  statute  was  enacted  with- 
out any  constitutional  authority,  the  courts 
might  very  well  hold  the  election  invalid. 
But  that  is  quite  another  thing  from  enjoin- 
ing the  people  from  peacably  assembling  for 
casting  their  votes  for.  or  against,  any  prop- 
osition submitted  to  them  under  the  color  of 
law."  So  far  as  our  investigation  extends, 
an  injunction  against  the  holding  of  an  elec- 
tion by  the  people  has  never  been  issued  in 
this  state.    It  will  rarely  happen  that  a  court 


can  say  In  advance  Irremediable  wrong  will 
result  to  Individual  electors  from  the  result 
of  an  illegal  election.  Assimiing  a  threatened 
denial  of  the  right  of  electors  to  cast  their 
ballots,  this  might  turn  out  to  be  damnum 
absque  Injuria,  for  the  election  might  result 
in  favor  of  the  side  on  which  the  complaining 
electors  would  have  voted,  or  the  result  might 
be  so  overwhelmingly  against  that  side  that 
the  votes  of  all  whose  rights  were  threatened 
in  advance  would  have  no  practical  effect 
The  plaintiffs  have  a  plain  and  adequate  rem- 
edy at  law  by  a  writ  of  certiorari  to  test  the 
validity  of  the  election  and  their  right  to 
vote  under  the  Constitution,  If  it  should  turn 
out  a  denial  of  their  alleged  right  affected 
the  result.  Segars  v.  Parrott,  54  S.  C.  1, 
31  S.  E  677,  865.  For  even  under  section  577 
of  the  Civil  Code  of  1902  the  decision  of  the 
State  Board  of  Canvassers,  on  appeal,  Is  not 
conclusive  on  questions  of  law. 

The  last  allegation  is  that  the  registration 
laws  of  the  state  have  not  been  complied 
with,  and  that  therefore  there  are  no  quali- 
fied electors  within  the  proposed  new  county. 
It  is  no  ground  for  this  court,  to  enjoin  an 
election  which  the  Constitution  requires  the 
Governor  to  order,  that  the  election  officers  or 
the  people  have  not  taken  the  proper  steps 
to  have  qualified  voters  ready  to  cast  their 
ballots.  If  there  are  no  voters,  then  there 
can  be  no  election.  It  is  not  to  be  presumed 
election  officers  will  allow  persons  to  vote 
who  are  not  entitled  to  suffrage,  and  there  Is 
no  need  to  enjoin  an  election  which  the  plain- 
tiffs allege  will  entirely  fail  for  lack  of  qual- 
ified voters.  If  Illegal  votes  are  permitted, 
attack  may  be  made  on  the  election  after  it  is 
held  In  the  manner  provided  by  law. 

The  petition  for  injunction  is  denied,  and 
the  complaint  dismissed. 


(12»  Ga.  635) 

WILEY  V.  JONES  et  aL 

(Supreme  Court  of  Georgia.    Nov.  12,  i907. 
Behearing  Denied  Dec.  21,  1907.) 

Infants— Actions— Writ  or  Ebbob— Bill  of 
Exception*— Service.  ^ 

The  ordinary,  suing  for  the  use  of  one  df 
the  heirs  at  law  of  a  decedent,  brought  suit  on 
the  bond  of  the  administrator  against  the  heirs 
at  law  of  the  surety,  alleging  that  the  estate  of 
the  surety  had  been  final! v  settled  and  distribut- 
ed among  such  heirs,  Witn  a  prayer  for  a  judg- 
ment against  each  heir  for  the  pro  rata  amount 
necessary  to  discharge  the  liability  of  tbe  prin- 
cipal to  the  usee  of  the  plaintiff.  One  of  the  de- 
fendants was  a  minor,  for  whom  a  guardian 
ad  litem  was  appointed,  who  accepted  the  trust 
and  united  in  certain  demurrers  filed  by  the  de- 
fendants. The  court  sustained  the  demurrers. 
A  bill  of  excepthons  was  sued  out,  assigning  er- 
ror upon  the  judgment  sustaining  tbe  demurrers. 
There  is  an  ocknowledgment  of  service  upon  the 
bill  of  exceptions,  by  attorneys  describing  them- 
selves as  being  "attorneys  for  defendants  in  er- 
ror," following  which  are  the  names  of  all  the 
defendant  heirs  at  law,  including  tbe  minor. 
The  acknowledgment  of  service  does  not  contain 
the  name  of  the  guardian  ad  litem,  nor  was  a 
copy  of  the  bill  ol  exceptions  served  upon  him. 
Held:  (1)  The  guardian  ad  litem  was  a  necessary 
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party  to  the  bill  of  exceptions.  (2)  The  ac- 
knowledgment of  service  in  the  name  of  the 
minor  does  not  bind  the  guardian.  (3)  The  writ 
ef  error  must  be  dismissed  for  a  failure  to  serve 
such  guardian  ad  litem.  See,  in  this  connection* 
Vickers  v.  Hawkins,  128  Ga.  794,  68  S.  E.  44; 
Grorce  ▼.  Field,  13  Chi.  24 ;  10  Enc.  PI.  &  Pr. 
668,  669,  and  note j  Strayer  v.  Long,  83  Va. 
715,  3  S.  B.  372;  Boyer  v.  Bqyer,  89  111.  447; 
Clarke  v.  Gilmanton,  12  N.  H.  515;  22  Cyc 
678;  Freeman  v.  Camock,  2  Dickens'  Rep. 
439;  Taylor  v.  Atwood,  2  Peers  Williams'  Rep. 
64a 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Jr^  Judge. 

Action  by  C.  M.  Wiley,  ordinary,  for  the 
use,  etc.,  against  B.  L.  Jones  and  others. 
Judgment  for  defendants,  and  plaintiff 
brings  error.    Writ  of  error  dismissed. 

R.  L.  Anderson,  for  plaintiff  in  error.  T. 
J.  Cochran  and  Jno.  P.  Ross,  for  defendants 
in  error. 

ATKINSON,  J.  Writ, of  error  dismissed. 
All  the  Justices  concur,  except  HOLDEN,  J.» 
,v^ho  did  not  preside. 


(S  GkL  App.  289) 

CHARLESTON  &  W.  C.  RY.  CO.  r.  CAMP. 

(No.  701.) 
(Conrt  of  Appeals  of  Georgia.    Dec.  9.  1907.) 

1.  Railroads— AooiDENT  at  Cbossino— Evi- 
dence. 

Negligent  conduct  of  the  defendant,  if  a 
part  of  the  res  gestss  of  the  transaction  in  which 
the  plalntiif  is  injured,  though  not  the  proxi- 
mate cause  thereof,  may  be  alleged  and  proved 
in  connection  with  the  negligent  acts  of  the 
defendant  through  which  the  injuiy  did  directly 
occur. 

2.  Same— Failure  to  Signal. 

If  a  railway  train  approaches  a  public 
crossing  without  giving  signals  and  without 
checking  its  speed  in  accordance  with  the  stat- 
ute, the  company  may  be  held  liable  for  an  in- 
jury to  a  mule,  which,  while  being  led  across 
the  track  at  the  crossing,  becomes  frightened  at 
the  train,  balks,  jerks  loose,  and  is  run  over  a 
few  feet  below  the  crossing. 

[Ed:  Note.'For  cases  in  point,  see  Cent.  Dig. 
▼ol.  41,  Railroads,  §§  147&-1482.] 

8.  Same^-Contbibutobt  Neolioenoe. 

It  not  appearing  that  the  plaintiflTs  attempt 
to  take  the  mule  across  the  track  ahead  of  the 
train  was,  under  the  circumstances,  as  a  matter 
of  law,  so  negligent  as  to  amount  to  a  failure 
to  exercise  ordinary  care,  the  court  did  not  err 
in  overruling  the  demurrer  to  the  petition. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Richmond  Couur 
ty ;  W.  F.  Eve,  Judge. 

Action  by  C.  H.  Camp  against  the  Charles- 
ton &  Western  Carolina  Railway  Company. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.   Affirmed. 

W.  K.  Miller,  for  plaintiff  In  error.  F.  W. 
Capers  and  T.  S.  L^ons,  for  defendant  in  er- 
ror. 

POWELLv  J.  The  plaintiff  alleged  that  he 
arrived  with  his  team  at  a  public  crossing  on 
the  defendant's  railroad.    He  found  the  cross- 


ing blocked  by  a  freight  train.  After  waiting 
about  15  minutes,  he  went  to  the  front  of  the 
train,  seeking  the  cause,  and  found  the  train 
crew  asleep  on  the  engine.  .He  awakened 
them,  and  after  some  time  they  made  an  open- 
ing in  the  train.  After  being  thus  delayed 
for  an  hour,  the  plaintiff  started  to  drive  on 
and  across  the  tracks,  when  another  freight 
train  approached  the  crossing  at  a  high  speed 
and  without  checking  in  obedience  to  the 
crossing  law.  The  plaintiff  had  a  mule  tied 
behind  his  wagon.  The  rapid  approach  of 
the  train  caused  this  mule  to  balk  on  the 
crossing,  break  loose,  and  start  down  the 
track,  where,  about  30  feet  below  the  crossing, 
he  was  overtaken  by  the  engine  and  killed. 
The  defendant  filed  a  demurrer,  which  the 
court  overruled,  and  it  brings  error. 

1.  The  first  point  insisted  on  is  that,  since 
the  negligence  in  blocking  the  crossing  was 
not  the  proximate  cause  of  the  injury,  the 
allegations  in  rogard  thereto  should  have 
been  stricken.  These  acts  were  so  closely 
connected  with  the  injury  as  to  be  relevant 
as  part  of  the  res  gestse.  Just  as  a  violation 
of  the  blowpost  law  Is  admissible,  although 
the  injury  does  not  occur  at  a  crossing,  but 
so  near  thereto  as  to  make  such  violation  an 
evidentiary  circumstance.  Bullard  v.  South- 
ern Ry.  Co.,  116  Ga.  644,  649,  43  S.  E.  39; 
Atlanta  &  Charldtte  Air  Line  Ry.  Co.  v.  Gra- 
vitt,  93  Ga.  409,  20  S.  E.  550,  26  L.  R.  A.  553, 
44  Am.  St  Rep.  145. 

2.  The  further  point  is  that  there  is  no  al- 
legation that  the  noise  made  by  the  train 
was  unusual  and  unnecessary.  While  the 
rule  Is  often  stated  in  general  terms  that  rail- 
way companies  are  not  responsible  for  the 
fright  of  animals  on  account  of  noises  usual 
and  necessary  in  nmnlng  the  train,  yet  this 
does  not  mean  that,  because  it  is  usual  for 
them  to  violate  the  crossing  law  and  neces- 
sary for  them  to  make  the  attendant  noise  to 
maintain  the  rate  of  speed  at  which  they  may 
be  unlawfully  accustomed  to  run  at  such 
places,  a  recovery  cannot  be  had  in  cases  such 
as  here  alleged.  In  approaching  the  crossing, 
those  in  charge  of  the  train  wero  under  the 
absolute  duty  to  have  it  so  checked  and  under 
such  control  that  it  could  be  stopped  if  any 
person  or  animal  happened  to  be  upon  the 
crossing.  If  they  had  had  the  train  under 
this  degree  of  control,  the  plaintiff *s  mule 
would  not  have  been  Injured,  though  it  be- 
came frightened  at  the  normal  noise  of  the 
train.  In  this  view  the  unlawful  speed,  and 
not  the  noise,  would  be  the  proximate  cause  of 
the  injury.  A.,  K.  &  N.  Ry.  Co.  v.  Durham, 
108  Ga.  547,  34  S.  E.  332  (2);  Bowen  v.  G., 
J.  &  S.  R.  Co.,  95  Ga.  688,  22  S.  E.  695. 

3.  It  is  also  contended  that  the  plaintiff *s 
contributory  negligence  prevents  a  recovery. 
The  cases  of  Thomas  v.  Central  Ry.  Co.,  121 
Ga.  38,  48  S.  E.  683,  and  Harris  v.  Southern 

Ry.  Co.,  129  Ga. ,  58  S.  E.  873,  are  cited. 

In  those  cases  the  plaintiff,  misjudging  the 
speed  of  the  train.  In  gross  Imprudence  step- 
ped Immediately  in  front  of  the  engine,  and  a 
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recoTery  was  properly  denied.  The  circum- 
stances here  are  different  So  far  as  the  rec- 
ord shows,  the  plaintiff  had  time  enough  to 
cross.  Indeed,  we  presume  he  did  cross  in 
safety,  as  there  was  no  allegation  of  injury 
to  himself,  to  the  team  he  was  driving,  or  to 
the  vehicle.  The  balking  of  the  mule,  through 
fright  at  the  approach  of  the  train,  is,  so  far 
as  the  record  shows,  all  that  kept  it  from 
going  across  before  the  train  arrived.  Under 
these  circumstances  we  cannot  adjudge,  as  a 
matter  of  law,  that  the  plaintiff  was  guilty 
of  such  contributory  negligence  as  to  preclude 
a  recovery.  If  the  Jury  find  that  the  plain- 
tiff, in  the  exercise  of  ordinary  care,  should 
have  anticipated  the  balking  of  the  mule,  or 
that  he  was  In  any  wise  negligent,  but  in  a 
less  degree,  in  attempting  to  take  it  across  the 
track  at  that  time,  the  defendant  would  be 
entitled  to  a  verdict  in  the  one  case  and  to  a 
diminution  of  the  damages  In  the  other.  Civ. 
Code  1895,  §§  2322,  3830 ;  O.,  a  &  N.  Ry.  Co. 
y.  Mathews,  116  Ga.  424,  42  S.  B.  771 ;  Comer 
T.  Barfleld,  102  Ga.  485,  489,  81  S.  E.  89.  See, 
also,  M.  &  W.  R.  Co.  V.  Winn,  26  Ga.  250, 
263,  255. 
Judgment  affirmed. 

(3  Ga.  App.  223) 

BRINSON  V.   BRINSON.     (No.   673.) 
(Court  of  Appeals  of  Georgia.     Dec  9,  1907.) 

1.  Wbit  of  Ebbob— Rkview. 

The  evidence  was  legally  sufficient  to  sup- 
port the  verdict. 

2.  Same— Assignments  of  Ebbob. 

The  assignments  of  error  as  to  the  admis- 
sion of  testimony  are  fatally  defective,  in  that 
they  do  not  state  what  objection  was  made 
thereto  when  it  was  offered.  Blackburn  v. 
Woodward,  128  Ga.  226,  57  S.  B.  318;  McFar- 
land  V.  Darien  R.  Co.,  127  (Ja.  97,  56  S.  B. 
74  (2) ;  Howard  Supply  Co.  v.  Bunn,  127  Ga. 
664,  56  S.  B.  757  (5).  See,  also,  Lewis  v. 
Hutchinson,  127  Ga.  790,  56  S.  B.  998  (3). 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  ^ror,  §  3010.] 
8.  Saiie. 

None  of  the  other  exceptions  are  meritori- 
ous. 

(Syllabus  by  the  Ck>urt) 

Error  from  City  Court  of  Waynesboro ;  P.  P. 
Johnston,  Judge. 

Action  between  M.  E.  Brlnson  against  W. 
W.  Brlnson.  From  the  Judgment,  M.  E.  Brln- 
son brings  error.    Affirmed. 

Lawson  ft  Scales,  for  plaintiff  In  error.  H. 
J.  Fullbright,  toft  defendant  in  error. 

POWELL^  J.    Judgment  affirmed. 


(8  Oa.  App.  247) 

MIMS  V.  BROOK  ft  CO.     (No.  720.) 

(Ck>urt  of  Appeals  of  Georgia.     Dec  9,  1907.) 

1.  Partnership— Estoppel— Pleading. 

"Where  the  plaintiff  seeks  to  hold  a  defend- 
ant liable  as  a  partner  on  a  contract  made  in 
the  name  of  a  partnership,  on  the  theory  that, 
even  if  such  defendant  were  not  in  fact  a  mem- 
ber of  the  firm,  his  conduct  has  estopped  him 
from  denying  such  relation,  it  is  not  necessary 


that  the  facts  by  which  the  plaintiff  intends  to 
show  the  eetoppel  should  be  set  forth  in  the 
petition.  A  direct  allegation  that  the  defend- 
ant is  a  member  of  the  partnership  is  sufficient. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  88,  Partnership,  8  408w] 

2.  Same— Holding  Out. 

Before  one  not  in  fact  a  partner  will  bs 
estopped  from  denying  his  connection  with  the 
firm,  it  must  appear  not  only  that  he,  by  ad- 
missions, conduct,  or  otherwise,  held  himself  out 
as  partner,  but  also  that  the  opiK>site  i>arty  was 
misled  by  the  putative  status  and  acted  thereon. 
[Ed.  Note.— For  cases  in  point,  see  CJent  Dig. 
vol.  38,  'Partnership,  f  52.] 

3.  Trial- Instructions- Admissions. 

In  a  case  where  the  admissions  of  a  defend- 
ant who  has  filed  a  plea  of  no  partnership  are 
offered  in  evidence  against  him,  it  is  error  for 
the  court  to  refuse  a  timely  written  request  to 
charge  the  jury  that  admissions  should  be  scan- 
ned with  care. 

4.  Partnership— Evidence— Bill  Heads. 

Where,  as  against  a  defendant  filing  a  plea 
of  no  partnership,  the  fact  of  the  partnership 
is  otherwise  prima  facie  established,  bill  heads 
of  the  firm,  used  in  the  business  and  containing 
his  name  as  a  partner,  are  admissible  in  evi- 
dence against  him;  and  especially  is  this  true 
where  the  proof  makes  it  probable  that  he  knew 
his  name  was  being  so  used. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  Partnership,  |§  66,  72.] 

5.  Same— Dissolution— Notice. 

Upon  the  question  of  the  character  of  no- 
tice necessary  to  be  given  upon  the  dissolution 
of  a  partnership,  in  order  to  relieve  the  retiring 
partner,  and  of  the  burden  of  proof  in  such  cas- 
es, the  decision  in  the  case  of  Bush  v.  McCarty 
Co.,  127  Ga.  308,  56  S.  E.  430,  is  explicit  and 
controlling. 

6.  Principal    and    Agent— Authoritt— No- 
tice to  Agent. 

Evidence  tending  to  establish  knowledge  on 
the  part  of  the  plaintiff's  bookkeeper  of  the  dis- 
solution of  a  partnership  with  whom  the  plain- 
tiff has  been  doing  business  is,  in  the  absence  of 
any  proof  that  the  bookkeeper's  authority  to  re- 
ceive notice  is  greater  than  that  usually  possess- 
ed by  those  in  that  employment,  inadmissible  to 
show  notice  to  the  plaintiff. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent,  §§  670-684.] 

7.  Partnership— Debts— Extension  op  Tiiui 
— Nonconsentinq   Partner— Discharge. 

If  a  creditor  of  a  partnership,  after  a  dis- 
solution thereof,  with  notice  of  such  dissolution, 
takes  from  one  partner,  without  the  direction  or 
consent  of  the  other,  a  promissory  note  in  re- 
newal and  extension  of  a  pre-existing  debt  of 
the  partnership,  the  partner  not  so  consenting  is 
discharged  from  liability  on  the  debt. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  38.  Partnership,  §§  645-647.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  A.  E. 
Calhoun,  Judge. 

Suit  by  Brook  ft  Co.  against  the  College 
Park  Milling  Company,  an  alleged  partner- 
ship. From  a  judgment  for  plaintiffs,  S.  G. 
Mims  brings  error.    Reversed. 

J.  F.  Golightly  and  T.  O.  Hathcock,  for 
plaintiff  in  error.  Payne,  Jones  &  Jones,  for 
defendants  in  error. 

POWELL.  J.  Suit  was  brought  by  Brook 
&  Co.  against  the  College  Park  Milling  Com- 
pany on  a  note  signed  in  the  firm  name,  and 
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it  Is  alleged  that  the  milling  company  is  a 
partnership  composed  of  Mims  and  Hathcock. 
Mims  filed  a  plea  alleging  that  he  was  not  a 
partner.  It  appears  that  in  1903  Mims  and 
Hathcock  did  business  as  i)artners  under  the 
name  College  Park  Mining  Ck)mpany.  In 
1904  Mims  sold  out  his  interest  in  the  mill  to 
Hathcock,  and  the  partnership  was  dissolved ; 
Hathcock  continuing  the  business  under  the 
name  of  College  Park  Milling  Company.  No 
publication  of  the  dissolution  was  made.  The 
eyidence  was  doubtful  as  to  whether  the 
plaintiffs  were  creditors  of  the  partnership, 
within  the  purview  of  the  rule  requiring  ac- 
tual notice,  and  was  in  sharp  conflict  as  to 
whether  they  had  actual  notice  of  the  dissolu- 
tion. In  1904  and  1905  they  sold  corn  to  the 
milling  company,  and  took  a  note  executed 
by  Hathcock  in  the  name  of  the  milling  com- 
'  pany  in  settlement  of  the  account,  and  this 
note  was  from  time  to  time  in  like  manner 
renewed.  It  was  the  contention  of  the  plain- 
tiffs that  Mims,  after  the  dissolution  and  at 
the  time  they  were  making  the  sales,  told 
them  that  he  was  a  partner,  and  afterwards 
expressly  directed  them  to  take  the  renewal 
notes  as  they  did ;  and  this  he  as  emphatical- 
ly denied.  Effort  was  made  by  the  defendant 
to  show  that  while  publication  of  the  dissolu- 
tion was  not  made,  it  was  a  matter  of  common 
notoriety  among  the  business  men  of  both 
College  Park  and  Atlanta.  The  plahitiffs  in- 
troduced in  evidence  a  number  of  bill  heads 
of  the  College  Park  Milling  Company,  dated 
in  1904  and  1905,  containing  the  name  of 
Mims  as  a  partner.  Mims  denied  knowledge 
of  their  existence,  and  objected  to  their  in- 
troduction in  evidence.  The  jury  found 
against  Mims'  plea  of  no  partnership,  and  to 
the  overruling  of  his  motion  for  a  new  trial 
he  brings  error.  Upon  an  examination  of  the 
record,  we  find  that  a  new  trial  must  be 
granted  upon  some  of  the  grounds;  but,  in- 
stead of  taking  up  the  assignments  of  error 
seriatim,  we  shall  lay  down  a  few  rules  of 
law  which  we  think  will  cover  the  case.  As 
tested  by  what  we  are  about  to  say,  some  of 
the  exceptions  are  meritorious ;  others,  not. 

1.  Where  the  plaintiff  sues  a  number  of 
defendants  as  partners,  he  may  recover  by 
showing  either  an  actual  partnership  undis- 
solved, or,  as  against  one  filing  a  plea  of  no 
partnership,  an  estoppel  on  his  part  to  deny 
liability  as  a  partner,  either  by  reason  of  ad- 
missions acted  on,  by  the  prior  existence  of  a 
partnership  of  the  dissolution  of  which  prop- 
er notice  was  not  given,  or  by  any  other  suf- 
ficient state  of  facts  to  create  such  an  estop- 
pel. Proof  of  a  state  of  facts  which  will  es- 
top the  defendant  from  denying  that  he  was 
a  partner  is  as  effective.  In  support  of  a  peti- 
tion alleging  a  partnership,  as  proof  that  the 
partnership  did  actually  exist  It  is  not  re- 
quired that  the  plaintiff  should  show,  by  the 
allegations  of  his  petition,  that  he  expects  to 
hold  the  defendant  as  a  partner  by  reason  of 
an  estoppel.  Actually  the  ostensible  or  puta- 
tive partner  may  not  be  a  member  of  the 


partnership;  but,  when  he  places  himself  in 
such  a  position  that  the  law  estops  him  from 
denying  his  connection  with  the  firm,  he  is,  in 
juridical  contemplation,  just  as  Irrefragably 
a  partner  as  if  he  were  actually  so.  Car- 
michael  ▼.  Greer,  65  Ga.  116;  Sankey  v. 
Columbus  Iron  Works,  44  Ga.  228;  Slade  v. 
Paschal,  67  Ga.  541 ;  Carlton  v.  Grissom,  98 
Ga.  118,  26  S.  E.  77.  The  cases  of  Smith  v. 
Ferrario,  113  Ga.  872,  39  S.  E.  428,  and  Tuells 
▼.  Torras,  113  Ga.  691,  39  8.  E.  455,  cited  by 
counsel  as  being  to  the  contrary,  are  in  fact 
not  so. 

2.  An  estoppel  to  deny  partnership  does 
not  necessarily  arise,  however,  from  the  fact 
that  one  has  held  himself  out  as  a  partner 
by  admissions  or  otherwise.  It  must  appear 
that  the  opposite  party  acted  upon  the  puta- 
tive status  and  was  misled  thereby.  Thorn- 
ton ▼.  McDonald,  108  Ga.  4,  33  S.  B.  680; 
Stewart  v  Brown,  102  Ga.  836,  30  S.  E.  2&L 

3.  The  court  should  have  charged  the  Jury, 
upon  the  defendant's  timely  written  request 
therefor,  that  "admissions  should  be  scanned 
with  care."  This  principle  was  applicable  to 
the  case.  Civ,  Code  1895,  §  5479;  Ocean 
Steamship  Co.  y.  McAlpin,  69  Ga.  438  (4). 

4.  There  was  no  error  in  admitting  the  bill 
heads  showing  the  name  of  Mims  as  a  part- 
ner.   Tumlln  V.  Goldsmith,  40  Ga.  221. 

5.  **The  dissolution  of  a  partnership  by  the 
■retiring  of  an  ostensible  partner  must  be 
made  known  to  creditors  and  to  the  world* 
The  word  'creditors,'  as  thus  employed  in  the 
statute  (Civ.  Code  1895,  §  2634),  is  not  limit- 
ed to  persons  who  were  creditors  at  the  time 
of  the  dissolution.  A  person  who  had  pre- 
viously sold  goods  and  given  credit  to  the 
firm  during  its  continuance  was  within  its 
meaning.  Actual  notice  must  be  given  to 
creditors.  As  to  the  notice  which  must  be 
given  to  the  world,  no  inflexible  rule  can  be 
laid  down.  Fair  and  reasonable  publication 
in  a  public  gazette  circulated  in  the  locality 
in  which  the  business  of  the  partnership  has 
been  conducted  is  generally  sufficient;  and 
any  means  of  fairly  publishing  the  fact  of 
such  dissolution  as  widely  as  possible,  in 
order  to  put  the  public  on  its  guard,  are 
proper  to  be  considered  on  the  question  of 
such  notice.  General  reputation  of  the  dis- 
solution, in  |L  community  where  a  person 
sought  to  be  charged  with  notice  resides,  or 
in  the  business  community  to  which  the  par- 
ties belong,  is  admissible  as  tending  to  show 
notice.  Such  general  reputation  or  notoriety 
is  not  itself  notice,  but  is  admissible  for  the 
consideration  of  the  Jury  in  determining 
whether  there  was  notica  A  witness  cannot 
state  his  mere  conclusion  that  others  than 
himself  knew  a  fact"  Bush  v.  McCarty  Co., 
127  Ga.  308,  56  S.  B.  430.  As  stated  in  the 
opinion  in  the  case  just  cited,  the  burden  of 
showing  that  the  notice  was  received  by  the 
plaintiff  is  upon  the  defendant  See,  also, 
Askew  V.  Sllman,  95  Ga.  678,  22  S.  E.  573. 

6.  The  fact  that  the  plaintiffs'  bookkeeper 
knew   that   the   partnership   had  been   dis- 
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solved  Is  prima  facie  inadmissible  for  the 
purpose  df  charging  the  plaintiffs  with  such 
knowledge. 

7.  If  the  plaintiffs,  with  notice  of  a  dis- 
■olution  of  the  partnership,  took  the  noto 
sued  on  from  Hathcock,  although  it  was 
merely  a  renewal  of  a  previous  note  on  which 
Mims  was  bound,  Mims  would  be  discharged 
from  liability,  unless  he  directed  the  plain- 
tiffs to  take  the  renewal  note,  or  otherwise 
affirmatively  consented  thereto,  in  which 
latter  event  he  would  be  bound.  Civ.  Code 
1895,  8  2659;  First  National  Bank  ▼.  Cody, 
93  Ga.  128,  19  S.  B.  881  (€);  First  National 
Bank  v.  Ells,  68  Ga.  192. 

Judgment  reversed. 

(3  0*.  App.  212) 

FITZGERALD  COTTON  OIL  00.  v.  FARM- 
ERS'  SUPPLY  00.    (No.  634.) 
(Court  of  Appeals  of  Qeorgia.    Dec.  9,  1907.) 

1.  Pbincipal  awd  Agknt— Agenot— Deniait- 
estoppel. 

A  person  who  has  held  oat  another,  through- 
oat  a  course  of  dealing,  as  his  agent,  and  has 
thns  Induced  third  parties  to  deal  with  him  as 
his  agent,  is  estopped,  as  to  such  third  parties, 
from  denying  the  agency. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent,  §§  42-44.] 

2.  Sales— Written  Contbact  —  Terms  —  De- 
li veby— Time— Question  FOR  Jury  — Evi- 
dence. 

Under  a  written  contract  for  the  sale  of 
cotton  seed  meal  and  hulls,  "to  be  hauled  oat 
as  early  as  convenient,"  it  is  a  question  for  the 
Jnry,  to  be  decided  in  the  light  of  all  the  sur- 
rounding circumstances  and  the  exigencies  of  the 
contracting  parties,  as  to  when  delivery  was  to 
take  place. 

(a)  It  is  not  error  to  admit  in  evidence  a  let- 
ter, from  the  buyer  to  the  seller,  demanding 
delivery  of  the  remainder  of  the  goods  at  a  time 
which,  under  the  evidence,  the  Jury  were  an* 
thorized  to  find  was  reasonable  for  such  deliv- 
ery, or  even  at  a  later  time,  when  the  evidence 
was  such  as  to  indicate  that  there  had  been  a 
mutual  temporary  disregard  of  the  terms  pre- 
scribing an  earlier  delivery. 

3.  Writ  of  Error— Review— In BTRUcriONa— 
Prejudice. 

A  party  cannot  complain  of  a  charge  which 
was  more  favorable  to  him  than  It  ought  to  have 
been.  . 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  gf  3562,  4052-4062.] 

4.  Evidence  — Parol  — Signing  Contract — 
Capacity. 

Where  a  contract  is  si^ed  by  a  person  In- 
dividually, parol  evidence  is  .admissible  for  the 
purpose  of  showing  that  he  was  acting  as  agent 
for  another. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §S  190&-1010.1 

5.  Trial  —  Instructionb  —  Requests  —  Gen- 
eral Charge. 

Where  a  matter  Is  covered  correctly  and 
snfficiently  in  the  general  charge,  it  is  not  re- 
versible error  that  the  judge  refused  to  charge 
it  in  the  identical  language  of  a  written  request. 
[Ed.  Note.— For  cases  in  point,  see  CJent.  Dig. 
vol.  46.  Trial,  §§  651-659.] 

0.  Salest— Breaoh  of  Contract— Petition- 
Demurrer. 

The  demurrer  was  properly  overruled.    No 

reversible  error  appears  in  any  of  the  grounds  of 

certiorari. 
(Syllabus  by  the  Court) 


Error  from  Superior  Court,  Ben  Hill  Coun- 
ty; U.  V.  Whipple,  Judge. 

Suit  by  the  Fanners'  Supply  Company 
against  the  Fitzgerald  Cotton  Oil  C!ompany. 
From  a  judgment  in  favor  of  plaintiff,  af- 
firmed on  certiorari  to  the  superior  court, 
defendant  brings  error.    Affirmed. 

The  Farmers*  Supply  Company  brought 
suit  In  the  city  court  of  Fitzgerald  against 
the  Fitzgerald  Cotton  Oil  Company  for  a 
breach  of  the  fo^owlng  contract,  which  they 
alleged  they  made  through  their  agent  Har- 
ris: "Fitzgerald,  Ga.,  Dec.  9th,  1905.  Mr. 
J.  H.  Harris,  City— Dear  Sir:  We  offer  you 
one  thousand  sacks  of  Upland  meal  at  $22.- 
00  per  ton,  one  thousand  sacks  of  hulls  at  $8.- 
00  per  ton,  same  to  be  hauled  out  as  early  as 
convenient  Yours  truly,  Fitzgerald  Cotton 
Oil  Company,  by  L.  W.  Meakin,  Secretary 
and  Treasurer." 

"Fitzgerald  Cotton  Oil  Company,  City- 
Gentlemen;  I  accept  the  above  offer.  En- 
closed find  check  for  $100.00  on  above. 
Yours  truly,  J.  H.  Harris." 

The  breach  alleged  was  the  failure  to  de- 
liver on  demand  8S1  sacks  of  meal.  There 
was  no  dispute  about  the  making  of  the  con- 
tract in  the  terms  set  out  above.  During 
the  month  of  December,  the  defendant  deliv- 
ered some  meal  and  hulls  as  called  for  by 
the  plaintiff.  On  the  30th  of  the  month,  the 
defendant  wrote  the  following  letter  to  the 
plaintiff:  "The  price  of  Prime  Upland  0/S 
meal  has  advanced  to  $24.00  per  ton  f.  o.  b. 
mill.  This  price  subject  to  withdrawal  with- 
out notice.  We  will  have  to  cancel  our  trade 
with  you  and  return  unused  portion  of  funds 
left  with  us  unless  you  immediately  haul  out 
the  meal  sold.  It  is  beyond  all  oil  mill 
terms  and  agreements  for  cash  sales  to  be 
left  on  storage  without  special  agreement  to 
that  effect  and  without  funds  to  cover  the 
amount  of  purchase.  We  will  consider  the 
sale  null  and  void  unless  t^U  amount  Is 
placed  in  our  hands  to  cover  purchase  unless 
the  goods  are  hauled  out  at  once."  The 
plaintiff  received  this  letter  late  in  the  aft- 
ernoon on  the  day  it  was  written,  which  was 
Saturday.  On  the  following  Monday  morn- 
ing, the  1st  of  January,  the  plaintiff's  man- 
ager went  to  the  office  of  the  defendant  with 
a  blank  check  in  his  hand  to  pay  for  the 
rest  of  the  meal  and  hulls  and  to  haul  the 
same  out  One  Huggins  was  in  charge  of 
the  office.  Plaintiff's  manager  told  Huggins 
that  he  had  come  for  the  balance  of  the  meal 
and  huHs  and  asked  him  for  500  sacks. 
Huggins  refused  to  let  him  have  this  amount, 
and  finally  sent  him  away  with  10  sacks, 
or  1,000  pounds.  When  Huggins  refused  to 
let  him  have  more  than  10  sacks,  plaintiff's 
manager  did  not  offer  to  pay  for  the  re- 
mainder of  the  meal  and  hulls.  During  the 
months  of  January  and  February,  hulls  were 
delivered  by  defendant  and  paid  for  by 
plaintiff  at  the  contract  price,  although 
plaintiff  could  have  purchased  the  hulls  in 
the  open  market  at  a  slightly  lower  figure. 
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The  defendant  also  delivered  and  accepted 
payment  for  meal  daring  these  months  at 
the  contract  price  of  $22»  although  the  mar- 
ket price  had  advanced  from  $24  to  $28  per 
ton.  On  March  10,  1906,  the  plaintiff  wrote 
to  the  defendant  as  follows:  "We  now 
make  final  demand  on  you  for  the  balance 
of  the  cotton  seed  meal  due  us  on  this  con- 
tract to  be  delivered  at  once,  not  later  than 
the  15th  Inst"  It  also  appears  from  the 
evidence  in  the  record  that  plaintiff  had 
made  several  previous  demands  for  meal 
which  had  been  refused  by  the  defendant 
Upon  the  failure  and  refusal  of  the  defend- 
.  ant  to  comply  wilth  the  demand  contained  in 
the  letter  of  March  10th,  the  plaintiff  went 
into  the  open  market  and  bought  the  meal 
for  $28  per  ton,  and  then  brought  suit  for 
the  difference  between  the  market  price  of 
$28  per  ton  at  that  time  and  the  contract 
price  of  $22  per  ton.  At  the  trial  in  the  city 
court  the  Jury  returned  a  verdict  for  the 
plaintiff,  and  the  defendant  sued  out  certio- 
rari to  the  superior  court  The  error  assign- 
ed in  this  court  is  the  order  of  the  Judge  of 
the  superior  court  overruling  the  certiorari. 

Haygood  &  Outts,  for  plaintiff  in  error.  E. 
W.  Ryman  and  B.  Wall,  for  defendant  in 
error. 

POWELL,  J.  (after  stating  the  facts  as 
above).  1.  The  first  assignment  of  error  is 
that  the  manager  of  the  plaintiff  company 
was  allowed  to  testify  that  Huggins,  on  Jan- 
uary 1,  1906,  "refused  to  let  me  have  more 
than  a  thousand  pounds  of  meal."  The  ob- 
jection which  the  defendant  urges  to  this 
testimony  is  that  it  does  not  appear  that 
Huggins  was  an  agent  of  the  company  who 
was  authorized  to  act,  and  therefore  any  re- 
fusal on  his  part  would  not  be  binding  on 
the  defendant  From  the  evidence  in  the 
record  it  appears  that  Huggins  was  referred 
to  by  the  manager  of  the  defendant  company 
as  his  bookkeeper;  that  when  plaintiff's  man- 
ager called  at  the  oflice  on  January  Ist  Hug- 
gins was  in  charge  of  the  business;  that 
he  had  authority  to  sign  orders  for  the  de- 
livery of  meal;  that  he  was  authorized  to 
collect  all  money  unless  directed  not  to  do 
so ;  that  both  before  and  after  the  day  nam- 
ed, the  plaintiff's  drayman  called  at  the  of- 
fice of  the  defendant  company,  and  Huggins 
ordered  meal  and  hulls  delivered  to  him; 
that  when  the  manager  Meakin  was  absent 
Huggins  was  in  charge  of  the  oflice,  because 
Meakin  himself  testified :  "When  I  was  away 
from  there,  I  left.  Mr.  Huggins  there.  His 
Instructions  and  duties  were  to  issue  tickets 
from  the  office,  make  all  charges,  and  keep  a 
correct  record  of  everthing  that  transpired  In 
and  out  of  the  office  in  the  way  of  business." 
In  determining  the  extent  of  an  agent's  au- 
thority, it  is  more  important  to  look  to  the 
nature  of  the  duties  he  is  accustomed  to  per- 
form than  to  the  name  by  which  he  is  called. 
If  his  duties  are  those  of  a  manager  or  an 
assistant  manager,  it  is  immaterial  that  he 


is  referred  to  by  his  principal  as  a  bookkeep- 
er. By  a  course  of  dealing  Huggins  liad 
been  held  out  as  having  authority  to  deliver 
and  to  refuse  to  deliver  meal  and  to  receive 
payment  therefor.  He  was  thereby  clothed 
with  apparent  authority  to  that  extent  In 
Huffcut  on  Agency  (2d  Ed.)  129,  it  is  said: 
"The  sole  inquiry  in  such  a  case  is  whether 
there  has  been  a  holding  out  of  the  agent  as 
one  having  authority,  and  whether  the  third 
person,  acting  with  average  prudence  and 
good  faith,  was  Justified  in  believing  that 
the  agent  possessed  the  necessary  authority. 
If  so,  the  principal  must  bear  the  risk,  be- 
cause he  has  held  out  the  agent  as  possessing 
the  authority  which  he  seems  to  possess,  and 
is  not  in  a  position  to  maintain  that  third 
parties  should  know  that  what  appears  to  be 
true  is  not  true."  As  was  said  by  the  Su- 
preme Ck)urt  of  New  Jersey,  speaking  through 
Depue,  J. :  "A  principal  is  bound  by  the  acts 
of  his  agent  within  the  authority  he  has  ac- 
tually given  him,  which  includes  not  only 
the  precise  act  expressly  authorized  to  be 
done,  but  also  whatever  usually  belongs  to 
the  doing  of  it  or  is  necessary  to  its  per- 
formance. Beyond  that  he  is  liable  for  the 
acts  of  the  agent,  within  the  appearance  of 
the  authority  he  knowingly  permits  the  agent 
to  assume,  or  holds  the  agent  out  to  the  pub- 
lic as  having."  Law  v.  Stokes,  32  N.  J.  Law, 
249  (2),  90  Am.  Dec.  655.  The  defendant  had 
held  out  Huggins  in  such  a  manner  as  to 
lead  the  plaintiff,  who  had  been  dealing  with 
him,  to  believe  that  he  had  authority  to  de- 
liver and  to  receive  payment  for  the  goods 
which  it  sold,  and  therefore  the  defendant 
cannot  now  assert  his  lack  of  actual  author- 
ity, because  "the  authority  of  an  agent  need 
not  necessarily  be  proved  by  an  express  con- 
tract but  may  be  proved  by  the  habit  and 
course  of  business  of  the  principal  If  a  man 
holds  out  another  as  his  agent,  and  thus  in- 
duces persons  to  deal  with  him  as  agent  the 
principal  is  estopped,  as  to  such  third  parties, 
from  denying  the  agency."  Brooks  v.  Jame- 
son, 55  Mo.  505.  See,  also,  Story  on  Agency 
(8th  Ed.)  §§  87,  95;  Mefchem  on  Agency*  §  84; 
Johnson  v.  Waxelbaum  Co.,  1  Ga.  App.  51,  58 
S.  E.  56  (3) ;  fLuckie  v.  Johnston,  89  Ga.  321, 
15  S.  E.  459. 

2.  The  defendant  contends  that  the  court 
erred  in  admitting  in  evidence  the  letter 
dated  March  10,  1906,  from  the  plaintiff  to 
th^  defendant  on  the  ground  that  under  the 
evidence  of  both  parties  the  contract  was 
broken,  if  at  all,  on  January  1,  1906,  and  the 
rights  of  the  parties  became  fixed  as  of  that 
date;  that  if  Huggins  was  authorized  to 
act  his  refusal  to  deliver  the  meal  de- 
manded was  a  breach  by  the  defendant;  and 
that  if  Huggins  was  not  authorized  to  act 
the  plaintiff  was  guilty  of  a  breach  in  not 
making  a  legal  demand  and  tender  within 
the  time  prescribed  by  the  contract  This 
contention  is  not  sound,  for  the'following  rea- 
sons: In  the  first  place,  there  \ia8  no  specific 
date  mentioned  in  the  contract  for  delivery 
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and  payment.  The  only  thing  appearing  on 
this  point  was  that  the  goods  were  "to  be 
hauled  out  as  early  as  convenient*'  We  can- 
not say  as  a  matter  of  law  that  the  expres- 
sion used  meant  not  later  than  January  1« 
190a  What  the  parties  meant  by  this  ex- 
pression was  a  question  of  fact,  to  be  deter- 
mined by  the  Jury  in  the  light  of  all  the 
surrounding  circumstances.  Under  the  evi- 
dence, the  Jury  were  authorized  to  find  that 
the  parties  meant  a  later  date  than  January 
1,  1906,  and  under  such  a  finding  the  letter 
referred  to  was  relevant  and  important  for 
the  purpose  of  showing  that  the  plaintiff  had 
demanded  performance,  and  that  the  defend- 
ant had  refused  such  demand.  Furthermore, 
the  evidence  showed  that  during  both  Jan- 
uary and  February  hulls  were  delivered  by 
the  defendant  and  paid  for  by  the  plaintiff  at 
the  contract  price,  though  the  plaintiff  could 
have  purchased  the  hulls  cheaper  in  the  open 
market;  also,  that  the  defendant  delivered 
meal  and  accepted  payment  therefor  at  the 
contract  price  of  $22  per  ton,  whereas  the 
market  price  at  the  time  was  from  $24  to 
$28  per  ton.  The  witnesses  of  the  plaintiff 
testified  that  these  deliveries  and  payments 
were  made  in  pursuance  of  the  terms  of  the 
contract;  and,  while  the  witness  of  the  de- 
fendant denied  this,  the  Jury  were  authorized 
to  find  in  accordance  with  the  evidence  on 
the  part  of  the  plaintiff.  Therefore,  even  if 
the  defendant  was  right  in  its  contention 
that  the  date  prescribed  by  the  contract  for 
delivery  and  payment  was  not  later  than 
January  Ist,  the  subsequent  conduct  of  the 
parties  tended  to  show  a  mutual  temporary 
disregard  of  strict  compliance  with  this  term 
of  the  contract,  and  the  letter  objected  to 
was  admissible  under  section  3642  of  the 
Civil  Code  of  1895,  which  is  as  follows: 
''Where  parties,  in  the  course  of  the  execu- 
tion of  a  contract,  depart  from  Its  terms  and 
pay  and  receive  money  under  such  departure, 
before  either  can  recover  for  failure  to  pur- 
sue the  letter  of  the  agreement,  reasonable 
notice  must  be  given  the  other  of  Intention 
to  rely  on  the  exact  ternts  of  the  agreement. 
Until  such  notice,  the  departure  is  a  quasi 
new  agreement." 

3,  4.  The  defendant  sets  forth  several  ex- 
cerpts from  the  charge  of  the  court  and 
complains  that  they  embody  expression  of 
opinion,  on  the  facts.  When  these  excerpts 
are  read  in  connection  with  the  context  and 
with  the  charge  as  a  wliole,  they  are  not 
open  to  objection  on  the  ground  stated.  Indi- 
ana Fruit  Company  v.  Sandlln,  125  Ga.  223, 
54  S.  E.  65  (6).  The  defendant  does,  how- 
ever, assign  error  on  one  portion  of  the 
charge  which  seems  to  contain  an  intima- 
tion by  the  Judge  that  the  evidence  tends 
to  establish  a  certain  fact  This  fragment  of 
the  charge  is  contained  in  the  thirty-seventh 
paragraph  of  the  petition  for  certiorari, 
and  Is  as  follows:  "Now  I  charge  yon, 
gentlemen  of  the  Jury,  that  a  contract  In 
writing,  such  as  this  one,  with  the  name  of 


an  Individual  signed  thereto,  can  be  shown 
to  be  the  contract  of  his  principal,  whether 
that  principal  be  another  individual  or  a  cor- 
poration. In  other  words.  It  is  possible  to 
show  that  that  contract  was  in  fact  the  con- 
tract of  the  Farmers'  Supply  Company. 
Now  evidence  has  been  put  before  you  tend- 
ing to  show,  and  for  the  purpose  of  showing, 
that  was  really  the  case."  At  the  trial  the 
defendant  introduced  only  oQe  witness.  As 
to  the  fact  on  which  the  opinion  of  the 
court  was  Intimated,  he  testified  as  follows: 
'*Mr.  Harris  came  down  jto  my  office  and 
told  me  he  wanted  to  buy  some  meal  and 
hulls,  and  as  I  understood  it  he  wanted  to 
buy  them  for  the  Farmers*  Supply  Company. 
•  ♦  •  When  I  made  this  contract  I  was 
dealing  with  J.  H.  Harris,  and  the  goods 
were  supposed  to  be  for  Farmers'  Supply 
Company.  I  knew  that  at  the  time.  •  •  • 
I  know  that  he  bought  these  goods  from  me 
with  the  understanding  that  Farmers'  Sup- 
ply Company  were  to  receive  the  goods." 
Harris  was  introduced  as  a  witness  by  the 
plaintiff,  and  he  testified  that  In  making  the 
contract  he  was  acting  as  agent  for  the 
Farmers'  Supply  company.  Since  there- 
fore there  was  no  dispute  in  the  evidence  as 
to  this  matter,  the  Judge  could  have  properly 
charged  the  Jury  that,  although  the  contract 
was  signed  by  Harris,  yet  the  evidence  show- 
ed that  he  was  acting  as  agent  for  the 
Farmers'  Supply  Company,  and  that  the  con- 
tract was  really  one  between  the  jflaintiff 
and  the  defendant.  In  other  words,  instead 
of  merely  intimating  that  the  fact  had  been 
proved,  he  could  have  charged  them  positive- 
ly and  unequivocally  that  it  had  been  prov- 
ed. Shields  v.  Ga.  Ry.  &  Elec.  Co.,  1  Ga. 
App.  172,  57  S.  E.  980.  This  being  so,  the 
defendant  cannot  complain  that  the  Judge 
only  intimated  an  opinion  adverse  to  its  con- 
tention, when  he  could  have  charged  that 
there  was  no  evidence  in  support  of  such  con- 
tention, for  the  defendant  cannot  complain 
of  a  charge  which  is  more  favorable  to  it 
than  the  evidence  Justifies.  Moss  Mfg.  Co. 
V.  Carolina  Portland  Cement  Company,  1 
Ga.  App.  232,  57  S.  E.  914.  It  was  compe- 
tent to  show  by  parol  evidence  that  the  con- 
tract nominally  that  of  the  agent  was  in  fact 
that  of  the  principal.  Civ.  Code  1895,  §§ 
3022,  3039;  Watertown  Engine  Co.  v.  Palm- 
er, 84  Ga.  368,  10  S.  E.  969,  20  Am.  St  Rep. 
868,  and  citations;  Tiffany  on  Agency,  233. 
5.  Several  assignments  of  error  go  to 
the  refusal  of  the  Judge  to  charge  in  accord- 
ance with  certain  requests  submitted  in 
writing  by  the  defendant's  counsel.  One  of 
these  requests  was  as  follows:  "Under  the 
law  persons  dealing  with  one  who  purports 
to  act  in  behalf  of  a  corporation  do  so  at 
their  own  risk  as  to  whether  such  person 
is  in  fact  the  agent  of  the  corporation  and 
authorized  to  act  for  It  or  not"  The  court 
gave  this  charge,  but  qualified  It  as  follows: 
"With  this  proviso:  That  they  are  pro- 
tected if  the  agent  is  held  out  by  the  com- 
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pany  or  otber  person  as  being  the  agent  em- 
powered to  transact  siich  business."  It  is 
insisted  that  the  qualification  added  by  the 
judge  was  error.  Instead  of  this  qualifica- 
tion being  error,  it  kept  the  charge  from 
being  error,  because,  under  the  evidence, 
Huggins  had  the  apparent  authority  which 
he  assumed  to  have,  and  one  of  the  very 
acts  which  clothed  him  with  this  apparent 
authority  was  the  holding  of  him  out  by  the 
defendant  in  such  a  manner  as  to  lead  the 
plaintiff  to  believe  that  he  had  such  au- 
thority. The  request  embodied  a  correct 
statement  In  the  abstract  of  a  general  prin- 
ciple of  law,  but  it  would  have  been  error 
to  give  in  charge  this  abstract  principle  with- 
out the  qualification  added  by  the  Judge. 
The.  proviso  qualified  the  abstract  principle 
so  as  to  make  it  applicable  to  the  evidence 
in  the  case. 

The  defendant  further  complains  of  the 
refusal  of  the  judge  to  charge  in  accordance 
with  a  written  request,  as  to  certain  admis- 
sions which  had  been  made  in  the  original 
answer,  but  which  were  subsequently  with- 
drawn by  an  amendment  The  request  was 
substantially  a  correct  statement  of  the  law, 
but  the  language  used  would  probably  have 
misled  the  jury.  The  judge  refused  to  make 
the  charge  requested,  but  in  his  general  charge 
he  covered  the  law  relating  to  the  matter  re- 
ferred to,  as  follows :  "Now,  with  reference 
to  admissions,  I  charge  you  this :  If  a  party 
make  an  admission  against  his  own  interest, 
then,  if  it  is  made  in  the  form  and  manner 
prescribed  by  law,  it  is  allowed  in  evidence. 
If  the  party  make  an  admission  in  a  plea, 
either  by  himself  or  his  attorney,  and  subse- 
quently amend  that  pleading  and  strike  It, 
it  can  be  introduced  in  evidence  as  an  admis- 
sion on  his  part,  made  either  by  himself  .or 
his  attorney.  In  case  it  is  stricken,  and  then 
introduced  in  evidence.  It  has  the  same  effect 
as  an  admission  made  in  a  statement;  that 
is  to  say,  it  goes  before  the  jury,  and  they 
can  give  it  such  weight  and  credit  in  deter- 
mining the  facts  and  circumstances  as  they 
deem  it  wise  to  attach  to  it  Now,  under  the 
law,  a  man  has  the  right,  at  different  stages 
of  the  procedure  of  a  suit  to  amend  his  pe- 
tition by  striking  out  certain  things  which  he 
has  before  put  In  his  petition,  if  the  court  al- 
lows it  If  it  is  stricken  out,  and  the  court 
allows  it  to  be  stricken  out,  he  is  not  then 
bound  by  it,  but  It  can  be  introduced  as  an 
admission,  to  go  before  the  jury,  to  be  given 
such  weight  and  credit  as  a  fact  and  circum- 
stance as  they  deem  wise."  This  charge  cor- 
rectly states  the  law  as  to  admissions  made 
by  pleadings.  Alabama  Midland  Ry.  Go.  v. 
Guilford,  114  Ga.  627,  40  S.  B.  794 ;  2  Wig- 
more  on  Evidence,  1250.  Where  a  matter  is 
covered  substantially  and  sufilciently  by  the 
general  charge,  a  refusal  to  charge  in  the  ex- 
act language  of  a  written  request  is  not  er- 
ror. Hawkins  v.  Kermode,  85  Ga.  116,  11 
a  E.  560  (2). 


6.  The  demurrer  to  the  petition  was  prop- 
erly overruled.  No  reversible  error  appeai;! 
in  any  of  the  grounds  of  certiorari. 

Judgment  afilrmed. 


(3  Ga.  App.  196) 
ATLANTIC  COAST  LINE  R.  CO.  T.  TBS- 

BIK.     (No.  498.) 

(Court  of  Appeals  of  Georgia.     Dec  9,  1907. 

On  Rehearing,  Dec.  20,  1907.) . 

Writ   of    Ebbok— Assignments   of   Ebrob— 

Sufficiency. 

This  court  has  no  jurisdiction  of  a  bill  of 
exceptions  which,  thou|rh  assigning  error  upon 
rulings  made  pendente  lite,  does  not  in  any  man- 
ner except  to  a  final  judgment. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
TOl.  3,  Appeal  and  Error,  ft  1572-1674.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Albany;  D.  F, 
Crosland,  Judge. 

Action  by  Joe  Yesbik  against  the  Atlantic 
Coast  Line  Railroad  Company.  Judgment  for 
plaintiff  and  defendant  brings  errop.  Di»- 
missed. 

Bennet  &  Conyers  and  Pope  &  Bennet,  fop 
plaintiff  in  error.  Jesse  W.  Walters  &  Son, 
for  defendant  in  error. 

RUSSELL,  J.  At  the  trial  in  September, 
the  Judge  overruled  demurrers  ta  the  declara- 
tion and  refused  a  nonsuit,  to  which  rulings 
exceptions  pendente  lite  were  duly  preserved 
by  the  defendant  The  jury  returned  a  ver- 
dict  for  the  plaintiff.  The  defendant  made  a 
motion  for  a  new  trial,  which  was  heard  and 
overruled  in  April  following  the  trial.  The 
bill  of  exceptions  neither  excepts  to  nor  as- 
signs error  upon  the  order  overruling  the  mo- 
tion for  a  new  trial.  The  failure  to  assign 
error  upon  the  final  judgment  is  not  fatal, 
but  the  failure  to  except  thereto  is.  Lyndon 
V.  Ga.  Ry.  ft  Elec  Co.,  129  Oa.  — ,  68  S.  B. 
1047, 

The  writ  of  error,  therefore,  not  being  such 
as  to  confer  jurisdiction  upon  this  oourt,  must 
be  dismissed. 

On  Motion  for  Rehearing. 

The  motion  for  a  rehearing  is  denied.  Be- 
fore passing  upon  the  question  of  dismissal 
(there  being  no  motion  to  dismiss),  we  had 
already  determined,  after  a  full  consideration 
of  the  merits  of  the  case  and  of  thd  excep- 
tions contained  in  the  record,  to  enter  a 
judgment  of  afilrmance.  Thereafter  discov- 
ering that  there  was  no  exception  or  assign- 
ment of  error  upon  a  final  judgment,  the 
court  was  of  the  opinion  that  a  consideration 
or  a  discussion  of  the  assignments  of  error, 
even  if  properly  presented,  was  useless.  **A 
rehearing  will  not  be  granted  merely  to 
change  the  judgment  from  that  of  dismissal 
to  one  of  afllrmance ;  the  result  in  both  cases 
being  identical."  Carreker  v.  Thornton,  1 
Ga.  App.  508,  511,  67  &  E.  d88. 
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(3  Ga.  App.  204) 

TOUNO/,   MURRAY.    (No.   592.) 
(Court  of  Appeals  of  Georgia.    Dec.  9,  1907.) 
1.  Biixs  AND  NoTBfr— ExBonnoir— Reai.  Pab- 
TT  IN  iNTKBJEsr— Right  to  Sue. 

A  promifiBory  note  payable  to  the  order  of 
an  agent  of  a  corporation,  both  being  Bi>ecified 
by  name  In  the  note,  is  in  legal  effect  j)ayable  to 
the  corporation ;  but  either  the  principal  or  the 
agent  can  maintain  an  action  on  it.  Civ.  Code 
1895,  9  3037,  par.  2;  Martin  y.  Lamb,  77  Ga. 
262,  3  S.  B.  10. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  7,  Bills  and  Notes,  §  267.] 

2L  Agriculture  —  Fertilizers  —  Taob  — 
Burden  or  Proof. 

Where  the  defense  to  a  note  given  for  fer- 
tUisers  is  that  the  packages  of  fertilizers  did  not 
have  tags  attached  as  required  by  law,  the  bur- 
den is  on  the  defendant  to  prove  the  fact  Civ. 
Code  1895,  J  5160;  Avera  v.  Tool,  74  Ga.  398; 
Lorentz  v.  Conner,  69  Ga.  761 :  Holt  ▼.  Navaasa 
Guano  Co.,  114  Ga.  668,  40  S.  B.  735. 
8.  SAifB— Fertilizers— Tags. 

Where  some  of  the  packages  containing  the 
fertilizers,  when  received  by  tne  purchaser,  had 
tags  attached,  and  the  others  had  wire  on  them, 
indicating  that  they  had  been  tagged,  the  pury 
was  authorized  to  believe  that  the  law  had  been 
fully  complied  with  by  the  manufacturer  as  to 
all  of  the  packages. 
4.  Bills  and  Notes— Bvidbivoe. 

No  material  error  of  law  waa  committed, 
and  there  was  evidence  to  support  the  verdict 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Sylvester ;  Frank 
Park,  Judge. 

Action  by  W.  A.  Murray  against  G.  F. 
Young.  From  a  judgment  for  plaintiff,  de- 
fendant brings  error.    Affirmed. 

L.  D.  Passmore  and  Mark  Tison,  for  plain- 
tiff in  error.  ^T.  R.  Perry,  for  defendant  in 
error.  ^ 

HILL,  C.  J.    Judgment  affirmed. 


(3  Ga.  App.  241) 

GEORGIA,  F.  &  A.  RY.  CO.  v.  SHEPPARD. 

(No.  716.) 
(Court  of  Appeala  of  Georgia.     Dec.  9,  1007.) 

Justices  of  the  Peace— Judgment  bt  De- 
vault. 

A  Justice  of  the  peace  has  no  power  to  ren- 
der judgment  by  default  without  testimony 
against  tne  defendant  in  an  action  for  damages, 
though  the  cause  of  action  stated  in  the  sum- 
mons IS  verified  by  the  plaintiff's  affidavit,  and 
although  the  defendant,  after  due  service,  does 
not  appear  or  plead. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  81,  Justices  of  the  Peace,  §  886.] 

•  (Syllabus  by  the  Court.) 

Brror  from  Superior  CJourt,  Calhonn  Coun- 
ty; W.  N.  Spence,  Judge. 

Action  by  B.  S.  Sheppard  against  the  Geor- 
gia, Florida  &  Alabama  Railway  Company. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.   Reversed. 

L.  M.  Rambo,  for  plalntiflF  in  error.  Smith 
Jk  Miller,  for  defendant  in  error. 

POWBLiL,  J.  Sheppard  sued  the  railway 
company  in  a  justice^s  court  for  damages  on 


account  of  the  killing  of  two  of  his  hogs  In 
the  running  of  its  train.  He  verified  his 
cause  of  action  by  an  affidavit  The  defend- 
ant was  duly  served,  but  failed  to  appear  at 
the  call  of  the  case  at  the  first  term.  The 
magistrate  thereupon  entered  a  Judgment  by 
default  in  favor  of  the  plaintiff  for  the 
amount  claimed  In  the  summons.  The  rail- 
way company  brought  the  case  to  the  supe- 
rior court  by  certiorari,  on  the  groimd  that 
the  judgment  was  rendered  without  any  evi- 
dence. At  the  hearing  the  Judge  of  the  su- 
perior coiurt  overruled  the  certiorari,  and  the 
railway  company  brings  error. 

In  certain  cases  In  Justices'  courts.  Judg- 
ment by  default  may  be  rendered  upon  the 
pleadings,  without  further  proof.  If  the  suit 
be  an  action  uix)n  an  open  account,  duly 
verified  by  affidavit,  the  court  shall  give  the 
plaintiff  Judgment,  unless  the  defendant  files 
a  plea,  likewise  verified  by  written  affidavit. 
Civ.  Code  1895,  §  4130.  So,  also,  though  suit 
on  an  unverified  account  may  properly  be  de- 
fended by  an  unverified  plea,  yet  in  such  ac- 
tions, if  the  defendant  does  not  appear  or 
plead  at  all,  the  magistrate  may  give  Judg- 
ment by  default  Peeples  v.  Sethness  Co., 
119  Ga.  777,  47  S.  B.  170;  Parrls  v.  High- 
tower,  76  Ga.  631  (2b).  A  plaintiff  cannot, 
however,  avail  himself  of  the  privileges  of 
the  rule  above  stated  by  setting  out,  in  the, 
form  of  an  account,  a  cause  of  action  which 
in  fact  is  not  a  liability  on  account,  but  of 
some  other  nature.  Caudell  ▼.  Southern  Ry. 
Co.,  119  Ga.  21,  45  S.  Bl  712;  Lowe  Co.  v. 
Central  R.  Co..  123  Ga.  712,  61  S.  B.  653. 
In  suits  upon  unconditional  contracts  in  writ- 
ing, where  the  defendant  does  not  appear  or 
plead  at  the  first  term,  the  magistrate  should 
render  Judgment  for  the  plaintiff,  without 
further  proof  than  the  writing  Itself.  In  oth- 
er cases,  the  plaintiff  must  Introduce  enough 
testimony  to  show  a  prima  facie  right  to  re- 
cover before  he  Is  entitled  to  a  Judgment,  al- 
though the  defendant  does  not  appear  or 
plead.  Maddox  v.  Central  Ry.  Co.,  1  Ga. 
App.  46  (4),  57  S.  B.  1062.  The  court,  there- 
fore, erred  In  not  sustaining  the  certiorari. 

Judgment  reversed. 


(8  CkL  App.  237) 

NATIONAL  LOAN  ft  TRUST  CO.  v.  LOV- 
ETT.    (No.  712.) 

(Court  of  Appeals  of  Georgia.     Dec.  9,  1907.) 

Wbit  of  Bbbob— Pebm ission  to  Withdbaw— 

Affibharcid— Damages. 

Upon  the  call  of  the  case  in  this  court  the 
plaintiff  in  error  entered  no  appearance,  but 
requested  permission  to  withdraw  the  .writ  of 
error.  The  defendant  in  error,  under  rule  22 
(57  S.  E.  xii),  moved  to  open  the  record  and 
prayed  an  award  of  damages  for  delay.  The 
motion  is  granted,  the  judgment  is  affirmed,  and 
damages  in  the  sum  of  1()  per  cent,  upon  the 
amount  of  the  judgment  in  the  lower  court  ara 
awarded  against  the  plaintiff  in  error. 

(Syllabus  by  the  Court.) 

Error  from  City  Conrt  of  Tlfton;  B.  Ef%, 
Judge. 


718 


69  SOUTHEASTERN  REPORTEB. 


(Ga- 


^ction  between  the  National  Loan  &  Trust 
Company  and  G.  D.  Lovett  From  the  Judg- 
ment, the  company  brings  error.    Affirmed. 

W.  J,  Wallace,  for  plaintiff  in  error.  Ful- 
wood  &  Murray,  for  defendant  in  error. 


HILL,    a 
damages. 


J.     Judgment   affirmed,    with 


(8  Ga.  App.  206) 

McLENDON  ▼.  DUNLAP  HARDWARE  CO. 

(No.  617.) 
(Court  of  Appeals  of  Georgia.    Dec.  9,  1907.) 

1.  Execution— Claim  of  Propertt— Ownkb- 
8HIP— Admissions— Tax  Digest— Retubns. 

In  a  claim  case,  the  tax  digest  showing  the 
returns  of  the  defendant  in  execution  before  the 
pendency  of  litigation,  is  admLssible  in  evidence 
as  an  admission  of  the  defendant.  It  is  compe- 
tent also  to  show  that  the  claimant  did  not  make 
any  return  of  property  for  taxation  during  the 
year  in  which  the  Judgment  was  rendered. 

2.  Same— Effect— Pbesumption  of  Title. 

It  is  error  to  instruct  the  jury  in  a  claim 
case  that  property  returned  in  the  name  of  a 
taxpayer  is  presumptively  his  property.  The 
return  is  a  circumstance  of  more  or  less  proba- 
tive value  to  be  considered  by  the  jury  within 
the  limitation  above  indicated,  but  the  declara- 
tion of  the  party^  making  the  returns  raises  no 
presumption  of  title. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  21,  Execution,  §  573.1 

3.  Same— Instbuction. 

The  court  gave  the  following  charge  request- 
ed by  the  plaintiff  in  fi.  fa.:  "If  the  jury  believe 
from  the  evidence  that  the  25  acres  of  cotton, 
%  acre  of  potatoes,  field  peas,  and  ground  peas, 
30  acres  of  hay,  1,800  pounds  of  seed  cotton, 
gathered,  belonged  to  J.  S.  McLendon  and  other 
parties  jointly,  then  he  could  not  sustain  his 
claim,  and  it  would  be  your  duty  to  find  that 
much  of  .said  property  subject  to  the  plaintiff's 
fi.  fa."  Held,  that  this  instruction  was  errone- 
ous: (1)  It  did  not  state  a  correct  principle  of 
law ;  (2)  it  deprived  the  claimant  of  the  benefit 
of  his  contention  that  he  and  his  cropper  made 
the  agricultural  products,  and  that  they  were 
undivided  at  the  date  of  the  levy. 

4.  Same— Verdict— EviDENQE. 

The  verdict  is  not  supported  by  any  evi- 
dence, and  is  set  aside  as  contrary  to  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  21,  Execution,  §  573.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Sylvester ;  Frank 
Park,  Jndge. 

Execution  levy  by  Dunlap  Hardware  Com- 
pany against  J.  A.  McLendon,  In  which  J.  S. 
Mcljendon  intervened  and  filed  claim  to  the 
property  levied  on.  From  a  Judgment  finding 
the  property  subject,  claimant  brings  error. 
Reversed. 

Mark  Tlson  and  J.  H.  Tipton,  for  plaintiff 
in  error.  Perry  &  Williamson  and  Hardeman 
&  Jones,  for  defendant  in  error. 

HILL,  C.  J.  An  execution,  issued  from  the 
city  court  of  Sylvester  dated  March  30,  1906, 
in  favor  of  the  Dunlap  Hardware  Company 
against  J.  A.  McLendon,  was  levied  on  the 
2l8t  day  of  September,  1906,  upon  the  follow- 
ing described  property  as  the  property  of  the 
defendant  in  fl.  fa.,  to  wit;  **Twenty-five 
acres  of  com  in  the  field  not  gathered;    25 


acres  of  cotton  in  the  field  not  gathered ;  % 
acre  of  potatoes  and  field  peas  and  ground 
peas  in  the  field  not  gathered ;  ^  acres  more 
or  less  in  hay  with  peas;  one  black  horse- 
mule  eight  years  old  name  Sam;  one  black 
mare-mule  ten  years  old  name  Cedar;  1,800 
pounds  seed  cotton  more  or  less  gathered  In 
the  house."  On  the  24th  day  of  September, 
1906,  J.  S.  McLendon  filed  a  claim  to  all  of 
the  property  levied  upon  as  above  described. 
On  the  trial  of  the  claim  case,  the  plaintiff 
introduced  the  execution  in  his  favor,  and 
proved  by  the  sheriff  that  when  he  made  the 
levy  he  found  both  the  defendant  in  fi.  fa. 
and  the  claimant  in  the  house  located  on  the 
land  where  the  property  was,  but  that  he 
could  not  say  which  one  was  in  possession  of 
.the  property  or  was  in  charge  of  the  place 
upon  which  it  was  located,  and  that  appar- 
rently  the  one  was  no  more  in  i)ossession  of 
the  place  and  the  property  than  the  other. 
The  claimant  thereupon,  without  contesting 
the  sufiiciency  of  this  evidence  to  shift  the 
burden,  assumed  the  burden,  and  in  his  own 
behalf  testified  substantially  as  follows :  That 
the  defendant  in  fi.  fa.  J.  A.  McLendon,  was 
his  brother,  and  that  he  had  rented  the  land 
from  him  for  the  year  in  which  the  levy  was 
made,  and  that  the  crops  which  were  levied 
upon  were  made  by  him  and  his  cropper  for 
that  year;  that  his  brother  had  no  interest 
in  the  crops  as  landlord;  that  his  cropper 
who  planted  and  cultivated  the  crop,  and 
who  was  not  his  brother,  did  have  an  inter- 
est in  the  crop,  and  there  had  been  no  divi- 
sion  between  him  and  his  cropper  as  to  the 
crops  that  were  ungathered  in  the  field,  and 
this  applied  also  to  the  portion"  of  the  crops 
that  was  in  the  house;  that  both  of  the 
mules  levied  upon  were  his  individual  proper- 
ty, in  which  the  defendant  in  fi.  fa.  had  no 
Interest;  that  he  lived  on  the  place  where 
these  crops  were  made,  and  his  brother  had 
been  with  him  for  about  two  months  before 
the  levy,  but  before  that  time  he  had  beean 
llvhig  in  Oakfield ;  that  he  (the  claimant)  had 
been  living  on  this  farm  for  two  years  prior 
to  the  levy;  that  during  the  year  1905  he 
worked  for  his  brother  for  wages  at  $50  per 
month;  that  he  "overseered  the  farm,*'  but 
that  for  the  year  1906  he  rented  the  land 
from  his  brother  and  was  his  tenant;  that 
he  bought  both  of  the  mules  levied  upon 
himself,  one  from  the  Cedar  Company,  and 
the  other  from  his  brother  the  first  week  In 
January,  1906,  paying  for  him  the  sum  of 
$100;  that  the  mules  in  question  were  paid 
for  by  him  with  his  own  money;  that  his 
brother  owed  him  a  large  amount  of  money 
which  he  loaned  him  in  1905 ;  that  the  crops 
under  levy  were  made  entirely  by  him  and 
his  cropper,  and  his  brother  had  no  interest 
in  them  whatever;  that  his  taxes  were  givai 
in  by  his  brother  for  1906  at  his  request,  as 
his  brother  was  staying  at  Oakfield,  while  he 
was  living  down  on  the  farm  and  did  not 
know  when  the  tax  receiver  or  assessor  wonlc 
be  at  Oakfield.    The  tax  digept  for  the  yeat 
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3906  was  introduced  by  the  plaintiff  in  fl.  f a. 
oyer  the  objection  of  the  claimant,  and  it 
showed  that  for  the  year  1906  J.  A.  McLen- 
don,  the  defendant  In  fl.  fa.,  paid  taxes  on 
merchandise,  $5,000;  on  horses  and  mules, 
$200;  and  on  carriages,  etc.,  $23.  The  name 
of  the  claimant,  J.  S.  McLendon,  did  not  ap- 
pear upon  the  tax  digest  for  that  year. 

The  jury  found  that  the  property  was  sub- 
ject to  the  execution,  and  the  claimant  filed 
a  motion  for  a  new  trial  on  the  general 
grounds  and  on  the  following  special  grounds : 
(1)  Because  the  court  erred  In  admitting  the 
tax  digest  and  hi  reading  to  the  Jury  in 
Gonnectiop  with  his  ruling  admitting  the 
digest  the  oath  prescribed  by  Pol.  Ck>de  1895, 
§  834,  to  be  made  by  the  taxpayer;  the  claim- 
ant insisting  that  the  tax  digest  was  not  ad- 
missible for  the  purpose  of  .showing  title  In 
the  party  making  returns,  and  that  reading' 
the  oath  of  the  taxpayer  had  the  effect  to  em- 
phasize the  force  of  the  oTidence  and  unduly 
impress  the  Jury  with  the  probative  value 
of  tax  returns.  (2)  Because  the  court  erred 
in  charging  the  Jury  as  follows:  '*In  r^ard 
to  the  tax  books,  all  the  evidence  introduced 
to  you  from  the  tax  books  of  this  county  is 
prima  facie  evidence  that  the  property  ap- 
pearing opposite  the  party's  name  belongs 
to  that  party,  but  this  presumption  may  be 
rebutted  by  proof.  You  look  to  see  if  this 
property  described  in  these  tax  books  is  the 
property  under  levy.  You  look  to  all  of  the 
testimony  in  the  case,  and  see  if  the  property 
Is  the  property  of  J.  8.  McLendon  or  J.  A. 
McLendon,  and  determine  that  under  the 
same  rules  that  I  have  given  you  in  charge." 
It  is  alleged  that  this  was  error  because  there 
was  no  evidence  to  support  or  authorize  this 
charge,  and  because  the  tax  digest  was  in- 
troduced to  show  the  return  of  property  by 
J.  A.  McLendon;  that  this  return  could  not 
Include  any  of  the  property  in  controversy 
unless  it  was  the  mules,  and  there  was  no 
evidence  to  sbow  that  the  mules  returned 
were  the  same  as  those  under  levy,  and  this 
charge  had  the  effect  to  cause  a  finding  for 
the  plaintiff,  when  the  verdict  was  demanded 
for  the  claimant  (3)  Because  the  court 
charged  the  Jury  as  follows:  "I  am  request- 
ed to  charge  you«  and  I  give  you  in  charge, 
that  if  the  Jury  believe  from  the  evidence 
that  the  25  acres  of  cotton,  ^  acre  of  pota- 
toes, field  peas,  and  ground  peas,  30  acres  of 
hay,  1300  pounds  of  seed  cotton,  gathered, 
belonged  to  J.  S.  McLendon  and  other  parties 
Jointly,  then  he  could  not  sustain  his  claim, 
and  it  would  be  your  duty  to  find  that  much 
of  said  property  subject  to  the  plaintiff's  fi. 
fa."  It  is  insisted  that  this  charge  was  con- 
trary to  law;  that  exactly  the  contrary  was 
true  under  the  facts  as  stated;  and  that  this 
charge  deprived  the  claimant  of  the  benefit 
of  his  contention  that  all  of  the  crops  belong- 
ed to  him  as  landlord  subject  to  his  crop- 
per's rights  therein,  as  the  crops  had  not 
been  divided  between  them,  and  also  of  his 
contention  tliat  his  brother,  J.  A.  McLendon, 


had  no  interest  in  the  crops  whatever;  and 
that  this  charge  was  therefore  material  er- 
ror and  operated  against  the  claimant  (4) 
The  other  grounds  in  the  amended  motion 
simply  particularize  the  general  ground  that 
the  verdict  was  without  any  evidence  to  sup- 
port it  and  was  therefore  contrary  to  law. 
We  will  first  take  up  such  of  the  special  ex- 
ceptions as  we  consider  material. 

1.  The  tax  digest  was  admissible  In  evi- 
dence for  two  purposes :  First,  as  an  admis- 
sion of  the  defendant  in  fi.  fa.  before  the 
pendency  of  litigation  (Civ.  Ck)de  1895,  § 
5189;  Tolleson  v.  Posey,  82  Ga.  872;  Smith 
V.  Halre,  58  Oa.  446 ;  Ivey  v.  CJolquitt,  68  Ga. 
509 ;  Ivey  v.  Cowart,  124  Ga.  159,  52  S.  B.  436. 
110  Am.  St  Rep.  160) ;  also,  for  the  purpose 
of  showing  that  the  claimant  failed  to  make 
any  return  of  taxable  property  for  the  year 
in  which  he  claimed  to  be  the  owner  of  the 
personal  property  in  controversy  (McCrory  v. 
Manes,  47  Ga.  90;  Lynch  v.  Lively,  32  Ga. 
575;  10  Bnc.  Ev.  p.  728,  note  55).  In  this 
case,  however,  this  evidence  had  little,  if  any, 
probative  value.  The  returns  did  not  show 
that  they  included  any  of  the  personal 
property  levied  upon,  except  probably  the 
mules ;  and,  as  to  agricultural  products,  the 
court  will  Judicially  know  that  tax  returns 
are  usually  made  ta  the  spring  or  summer 
and  before  such  products  are  in  a  physical 
condition  to  be  treated  as  property,  and  the 
evidence  in  this  case  shows  that  all  of  these 
agricultural  products  were  still  undivided  be- 
tween the  claimant  and  his  cropper  at  the 
time  of  the  levy,  which  was  subsequent  to 
the  tax  returns,  and  the  positive  and  undis- 
puted testimony  of  the  claimant  showed  that 
he  had  requested  the  defendant  in  fl.  fa.,  who 
was  his  brother,  and  living  in  town,  to  make 
his  tax  returns,  snd  that  he  (the  claimant) 
had  paid  the  tax  execution  issued  against 
the  defendant  in  fl.  fa.  for  the  taxes  of  1906. 
In  admitting  the  tax  returns  as  evidence,  we 
do  not  think  it  was  error  for  the  court  ^o 
read  or  cause  to  be  read  to  the  Jury  the  oath 
prescribed  for  the  taxpayer  by  section  834, 
of  the  Political  Code  of  1895.  This  oath  was 
a  part  of  the  returns  and  was  necessary  to 
make  the  returns  complete  or  of  any  pro- 
bative value. 

2.  The  charge  of  the  court  objected  to  as 
contained  in  the  second  special  ground  of  the 
motion  for  a  new  trial,  we  think,  is  error. 
Tax  returns  in  certain  cases  are  a  circum- 
stance of  more  or  less  probative  value,  but 
the  declaration  in  them  as  to  title  raises  no 
presumption  that  what  is  therein  stated  is  the 
truth. 

3.  The  charge  of  the  court  objected  to  in 
the  third  special  ground  of  the  motion  for  a 
new  trial  which  was  requested  by  the  plain- 
tiff in  fl.  fa.,  we.  think  was  erroneous  for 
several  reasons.  If  the  Jury  believed  from 
the  evidence  that,  at  the  time  of  the  Judg- 
ment upon  which  the  execution  was  issued,  the 
proper^  levied  upon  belonged  to  the  claim*- 
ant  and  any  other  persons  Jointly,  neither  of 
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the  other  persons  being  the  defendant  In  fl. 
fa«,  the  property  would  not  be  subject  to  the 
fl.  fa.,  and  It  would  have  been  the  duty  of 
the  Jury  to  find  a  verdict  in  behalf  of  the 
claimant;  and  if  the  Jury  believed  that  the 
property,  or  at  least  a  large  part  of  It,  be- 
longed to  the  claimant  and  his  cropper  who 
'  had  made  it,  but  that  it  had  not  at  the  time 
of  the  levy  been  divided  between  them,  it 
would  not  have  been  subject  to  the  execu- 
tion. According  to  the  evidence  of  the  claim- 
ant, this  was  the  truth,  but  under  this  charge 
of  the  court  the  claimant  was  deprived  of  the 
benefit  of  this  contention.  In  short,  the  prop- 
erty levied  upon  was  not  subject  to  the  exe- 
cution if  at  the  time  of  the  judgment  it  did 
not  belong  to  the  defendant  or  some  one  hold- 
ing under  him  since  the  date  of  the  Judg« 
ment ;  and  if,  under  the  evidence,  which  was 
not  disputed,  the  property  belonged  to  the 
claimant  and  his  cropper  at  the  date  of  the 
judgment,  it  was  not  subject  to  the  execution. 
4.  Probably  it  was  unnecessary  to  pass  up- 
on any  of  the  special  exceptions  of  error,  as 
we  are  clear  from  an  analytical  examination 
of  the  testimony  that  the  verdict  for  the 
plalntifr  finding  the  property  subject  was 
wholly  unsupported  by  the  evidence.  Even 
possession  in  the  defendant  in  fi.  fa.  at  the 
time  of  the  levy  which  gives  rise  to  the  pre- 
sumption of  ownership  was  not  sufficiently 
shown.  The  sheriff  testified  that  he  did  not 
know  whether  the  claimant  or  the  defendant 
was  in  possession  of  the  property  when  he 
made  the  levy,  and  the  undisputed  evidence 
of  the  claimant  is  that  he  and  his  cropper 
had  made  the  crop  levied  upon  for  that  year 
on  the  place  which  he  had  rented  from  his 
brother,  that  this  crop  was  not  divided  at  the 
time  of  the  levy  between  him  and  his  crop- 
per, that  the  defendant  in  fi.  fa.  had  no  in- 
terest whatever  in  any  part  of  the  crop,  and 
that  the  other  property  levied  upon  had  been 
bought  by  him  and  paid  for,  and  all  of  the 
property  was  In  his  exclusive  possession  at 
the  time  of  the  levy,  and  the  defendant  In 
fl.  fa.  had  been  staying  with  him  for  only  two 
months^  but  lived  at  Oakfield.  The  inference 
which  may  have  arisen  from  the  tax  returns, 
as  before  stated,  was  of  no  probative  value : 
First,  because  It  was  fully  met  and  over- 
come by  direct  and  undisputed  testimony; 
and,  secondly,  because  the  property  levied  up- 
on, except  the  two  mules,  was  certainly  not 
included  in  the  returns  at  all,  and  it  is  doubt- 
ful if  the  two  mules  were  included.  While 
at  all  times  reluctant  to  interfere  with  the  ver- 
dict of  the  jury,  we  feel  constrained  to  do  so 
where  we  are  clearly  of  the  opinion  that  so 
far  as  the  record  shows  the  verdict  finds  no 
support  whatever  in  the  facts.  We  are  less 
reluctant  to  set  aside  the  verdict  in  this  case 
because,  under  the  undisputed  evidence,  the 
greater  portion  ot  the  property  levied  upon 
was  the  product  of  the  brawn  and  muscle  of 
the  claimant  and  his  cropper^  earned  in  the 
sweat  of  their  brows. 
Judgment  reversed* 


(8  Oa.  App.  242) 
BBNTI/ET  V.   SMITH   et  al.    (No.   719.) 

(Ck>ort  of  Appeals  of  Georgia.    Dec.  9,  1907.) 

1.  Master  and  Sebvant— Ehflotmsnt  CJow- 
TBACT— Requisites. 

Under  the  evidence  In  this  case,  the  plain- 
tiff could  not  recover  on  the  contract,  because 
the  testimony  did  not  show  ttiat  such  a  contract 
had  been  made  for  the  employment' of  the  plain- 
tiff as  would  authorise  a  recovery  thereupon. 
It  appeared  from  the  plaintiff's  own  testimony 
that  no  definite  price  was  fixed  for  his  services, 
and  that  tliere  was  no  agreement  between  the 
parties  as  to  the  value  of  his  services,  coupled 
with  a  mutual  understanding,  or  an  obligation 
(either  by  acquiescence  or  otherwise)  on  the 
part  of  the  defendants,  that  such  price  should 
be  paid  by  them.  • 

[Ed.  Note.— For  cases  in  noint,  see  Cent.  Dix. 
vol.  84,  Appeal  and  Error,  §  2.] 

2.  Frauds,  Statute  of  —  Emplotubnt  CJoh- 

TRACT. 

It  is  not  error  to  grant  a  nonsuit,  where  It 
appears  from  the  evidence,  without  contradic- 
tion, that  the  contract  of  employment  on  which 
the  plaintiff's  right  of  action  depended  is  for  a 
period  exceeding  one  year,  and  is  not  in  wrltinii;, 
and  there  is  no  evidence  which  brings  the  case 
within  the  exception  provided  by  Civ.  Ck>de  18do, 
§  26d4. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dijc. 
vol.  23,  Frauds,  Statute  of,  {  66.] 

3.  Same— Part  Perfobmange. 

The  part  performance  which  will  take  a 
contract  out  of  the  operation  of  the  statute  of 
frauds  is  such  as  is,  within  the  terms  of  the 
agreement,  an  essential  part  of  the  contract  and 
as  such  is  essential  to  the  performance  of  the 
contract  The  fact  that  the  person  who  has  con- 
tracted to  serve  another  one  year,  to  commence 
at  a  future  day,  enters  upon  the  performance  of 
his  contract,  does  not  take  the  case  out  of  the 
statute.  The  servant  may  quit  at  any  time  and 
recover  the  value  of  his  services  on  a  quantum 
meruit,  and  the  master  may  discharge  the  serv- 
ant at  any  time  without  incurring  liability  there- 
for. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dijf. 
vol.  23.  Frauds,  Statute  of,  §  288.] 

4.  Master  and  Servant— Contract  of  Em- 
ployment—Continuance— Termination. 

A  contract  for  permanent  employment  con- 
tinues indefinitely,  and  is  terminable  by  either 
of  the  parties  at  any  time. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dijt 
vol.  34,  Master  and  Servant,  S  8.J 

(Syllabus  by  the  Court) 

Error  from  City  Conrt  of  Washington;  8. 
H.  Hardeman,  Judge. 

Action  by  Frank  Bentley  against  O.  H. 
Smith  and  others.  From  a  Judgment  for  de- 
fendants, plaintiff  brings  error.    Affirmed. 

J.  M.  Pitner  and  F.  H.  Colley,  for  plahitiff 
in  error.  Wm.  Wynne  and  W.  A.  Slaton,  for 
defendants  in  error. 

RUSSELL,  J.  Plaintiff  In  error  brought  a 
suit  on  a  contract  in  the  city  court  of 
Washington,  alleging  that  on  the  23d  of 
November,  1D06,  the  defendants  In  error  em- 
ployed him  to  work  as  a  clerk  in  their  store 
during  the  balance  of  1906  and  the  year  1907 
at  $50  per  month.  The  suit  was  for  the  un- 
paid balance  claimed  for  the  month  of  Jan- 
uary, 1907.  At  the  conclusion  of  the  plain- 
tiff's evidence  the  court  granted  a  nonsuit 
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and  dismissed  tbe  case,  and  exception  is  tak- 
en to  this  Judgment  According  to  the  plain- 
tiff's evidence  he  received  a  telegram  from 
the  defendants  on  the  16th  of  November,  and 
In  response  to  the  telegram  went  to  Washing- 
ton, and  on  the  23d  of  November  entered  in- 
to an  agreement  to  clerk  for  them.  The  tel- 
egram was  as  follows:  "Frank  Bentley, 
WoodvlUe,  6a.  Dry  goods  position  open. 
$50  per  month  until  January.  Permanent 
position.  Can  you  except  at  once?  O.  &  H. 
Smith."  Accordii»g  to  plaintiff's  own  testi- 
mony, all  that  was  agreed  between  the  par- 
ties was  that  the  defendants  would  give  $50 
per  month  until  January  1,  1907,  and  that 
th^  would  then  increase  his  wages.  He  tes- 
tified that  the  defendants  did  not  say  how 
much  his  wages  would  be  increased,  nor  did 
he  ask.  According  to  tbe  plaintiff's  testimo- 
ny he  left  it  with  the  defendant  Ollie  Smith 
as  to  any  raise  in  his  salary.  In  addition  to 
this,  the  plaintiff  testified  that  the  defendant 
Ollie  Smith  said  that  he  wished  to  employ 
the  plaintiff  In  a  permanent  Job,  that  he  re- 
plied that  he  could  not  move  his  family  to 
Washington  for  anything  less  than  a  year 
and  would  not  do  so,  that  he  moved  from 
Woodville  to  Washington,  and  that  it  cost 
him  $40  to  move.  Tbe  plaintiff  did  not  tes- 
tify that  it  was  essential  in  any  way  to  the 
contract  that  his  family  should  be  moved  to 
Washington,  nor  that  the  defendants  so  un- 
derstood it  He  did  testify  that  he  moved 
from  Woodville  to  Washington  to  comply 
with  his  trade  with  the  defendants.  The 
plaintiff  was  discharged  on  January  5,  1907, 
at  which  time  the  defendants  paid  him  at 
the  rate  of  $50  per  month.  The  Judgment  of 
nonsuit  was  clearly  right,  for  two  reasons. 

1.  The  plaintiff  alleged  in  his  petition  that 
he  had  a  definite  contract  for  $50  per  month. 
His  evidence  did  not  confirm  or  support  that 
allegation.  It  failed  to  show  that  there  had 
been  any  definite  agreement  as  to  the  sum 
to  be  paid  him  after  January  Ist,  and  the 
suit  was  brought  for  the  remainder  of  that 
month..  The  proof,  so  far  from  sustaining 
the  allegations,  failed  to  establish  any  con- 
tract at  all  for  any  stipulated  sum  per 
month.  The  amount  to  be  paid,  far  from  be- 
ing actually  agreed  upon,  was  to  be  deter- 
mined thereafter  by  Ollie  Smith,  one  of  the 
partners.  The  only  testimony  in  the  case 
(that  of  the  plaintiff  himself)  clearly  estab- 
lished that  no  price  was  fixed  for  his  serv- 
ices after  January  1st,  and  that  there  was  no 
agreement,  either  expressed  or  tacit,  on  the 
part  of  the  defendants,  that  he  should  be 
paid  that  sum.  The  court  could  well  have 
sustained  the  motion  to  nonsuit  upon  this 
ground.  The  plaintiff  failed  to  prove  his 
case  as  laid. 

2.  But,  even  if  the  evidence  for  the  plain- 
tiff, in  spite  of  the  telegram  which  he  in- 
troduced, can  be  construed  as  speaking  a 
definite  contract  of  employment,  it  was  not 
error  to  grant  the  nonsuit,  because  the  evi- 
dence showed  that  the  contract  of  employ- 
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ment  upon  which  the  plaintiff's  right  of  ac- 
tion depended  was  not  to  be  performed  with- 
in one  year  from  the  making  thereof,  and 
no  evidence  was  adduced  which  would  take 
it  out  of  the  statute  of  frauds.  Civ.  Code 
1895,  S  2093. 

8.  It  is  insisted,  however,  by  counsel  for 
the  plaintiff  in  error,  that  there  was  such 
part  performance  as  will  except  it  from  the 
operation  of  the  statute  of  frauds.  What  is 
the  part  performance  relied  upon?  It  is  found 
In  the  testimony  of  the  plaintiff  that  he  mov- 
ed his  family  from  Woodville  to  Washington 
in  order  to  carry  out  his  contract  We  do 
not  think  that  there  was  such  part  perform- 
ance of  the  contract  as  would  take  the  case 
out  of  the  statute  of  frauds — such  part  per- 
formance as  would  render  it  a  fraud  on  the 
part  of  the  party  refusing  to  comply.  In 
Wood,  on  Master  &  Servant,  p.  373,  It  is  said, 
that  "the  fact  that  a  person  that  has  con- 
tracted to  serve  another  one  year,  to  com- 
mence at  a  future  date,  enters  upon  the  per- 
formance of  bis  contract,  does  not  take  the 
case  out  of  the  statute,  and  the  servant  may 
quit  at  any  time  during  the  term  and  recover 
the  value  of  his  services  rendered  upon  a 
quantum  meruit,  without  deduction  for  the 
loss  to  the  employer,  and  the  master  may  dis- 
charge the  servant  at  any  time  without  any 
liability  therefor.  There  Is  no  validity  to 
such  a  contract,  and  it  cannot  be  enforced  In 
any  respect  If  the  wages  are  payable  month- 
ly, no.  action  upon  the  contract  can  be  main- 
tained therefor,  and  the  statute  would  be 
a  complete  defense  thereto."  So  that  the 
fact  that  he  entered  upon  employment  and 
served  six  weeks  would  not  avail  as  part  per- 
formance. Nor  can  the  fact  that  the  plain- 
tiff in  error  moved  his  family  to  Washington 
at  an  expense  to  himself  suffice  to  take  the 
case  out  of  the  statute.  It  was,  at  beet,  a 
mere  preliminary  act  (if  connected  with  tbe 
contract  in  any  way) — a  mere  getting  ready 
to  perform.  Acts  which  are  merely  prepara- 
tory or  preliminary  to  the  performance  of  the 
contract  in  question  are  not  sufficient  as  part 
performance.  26  Am.  &  Eng.  Enc.  of  Law  (2d 
Ed.)  60.  The  part  performance  referred  to 
in  the  statute  is  something  substantial,  and 
is  generally  essential  to  the  performance  of 
the  contract  Thus  in  Petty  v.  Kennon,  49 
Qa.  468,  the  part  performance  of  the  tenant 
consisted  in  his  not  merely  having  paid  the 
rent  agreed  upon  for  the  time  he  had  occu- 
pied the  premises,  but  in  his  having  expended 
money  and  labor,  under  the  contract.  In  re- 
pairs upon  the  place,  which  paid  for  a  longer 
use  thereof.  In  Bamett  Steamers  v.  Black- 
mar,  53  Ga.  98,  it  was  held  that  tbe  part 
performance  that  will  take  a  case  out  of  the 
statute  must  be  the  doing  of  something  re- 
quired by  the  terms  of  the  contract  See, 
also,  Qraham  v.  Theis,  47  Ga.  479;  Simon- 
ton  V.  Liverpool,  etc.,  Ins.  Co.,  51  Ga.  82; 
Brunswick  Co.  v.  Lamar,  116  Ga.  1,  42  8.  E. 
366. 

Counsel  for  the  plaintiff  in  error  cited  tbe 
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cases  of  McLeod  ▼.  Hendry,  126  Ga.  169,  54 
S.  E.  949,  Fontaine  v.  Baxley,  90  6a.  416,  17 
S.  E.  1015,  and  Barnett  Steamers  v.  Black- 
mar,  53  Ga.  98,  to  sustain  their  contention 
that  there  was  such  part  performance  of  the 
contract  as  would  take  the  case  out  of  the 
statute  of  frauds.  In  accord  with  our  hold- 
ing that  the  part  performance  must  be  euch 
an  act  as  Is  essential  to  the  contract.  It  ap- 
pears in  the  McLeod  Case,  supra,  that  the 
terms  of  the  oral  agreement  required  McLeod 
to  surrender  his  rights  under  his  bond  for 
title.  He  had  parted  with  something  of  val- 
ue upon  the  faith  of  Hendry's  parol  agree- 
ment The  evidence  in  the  present  case  Is 
not  analogous  to  that  In  the  McLeod  Case. 
The  plaintiff  was  paid  all  that  he  contracted 
for  during  the  time  for  which  he  was  em- 
ployed; and,  while  it  may  have  been  expen- 
sive to  him  to  move  his  family,  their  removal 
furnished  no  element  of  value  to  the  defend- 
ants in  error.  In  the  Fontaine  Case,  supra, 
it  was  one  of  the  express  stipulations  of  the 
contract  that  Fontaine  should  go  to  New 
York  and  there  secure  contracts  for  the  fur- 
nishing of  ties  to  be  supplied  by  the  plain- 
tiffs. The  very  terms  of  the  contract  requir- 
ed him  to  go  to  New  York  and  incur  expense 
for  the  benefit  of  the  plaintiffs.  In  the  Black- 
mar  Case,  53  Ga.  98,  it  was  mutually  agreed 
between  the  parties  that  a  clerk  was  neces- 
sary, and  the  amount  of  his  salary  was  agreed 
upon  as  essential  to  the  execution  of  the 
contract  between  the  parties,  and  upon  this 
ground  it  was  held  that  the  employment  and 
payment  of  the  clerk  amounted  to  such  part 
performance  as  would  prevent  the  defendant 
from  setting  up  the  statute  of  frauds.  The 
first  two  cases  are  suits  for  damages  for  the 
breach  of  alleged  contracts,  but  in  both  of 
them  the  part  performance  was  something 
originally  contemplated  and  agreed  to  as  a 
part  of  the  oral  contract,  and  was  essential 
to  Its  existence  and  completeness.  So  we 
conclude  that  neither  the  service  of  the  plain- 
tiff in  error  until  January  5th  nor  the  ex- 
pense of  the  removal  of  his  family  is  such 
part  performance  of  the  contract  as  would 
take  it  out  of  the  statute  of  frauds. 

We  somewhat  sympathize  personally  with 
the  argument  of  counsel  for  the  plaintiff  in 
error,  who  follows  his  argument  with  this 
question :  "Can  it  be  said  that  under  all  the 
facts  of  this  case,  upon  the  facts  showing 
bad  faith  and  fraud,  upon  the  part  perform- 
ance of  the  contract,  upon  the  fact  that  the 
defendants  used  the  services  of  petitioner  for 
seven  days  of  the  month  for  the  salary  of 
which  this  suit  is  brought,  that  all  these 
facts  and  circumstances  count  for  naught, 
and  that,  despite  the  justice  of  our  cause,  the 
law  turns  away  her  face?**  And  he  concludes 
with  the  exclamation :  "If  so,  then  from  our 
Code  should  come  the  statement  that  for 
every  wrong  there  is  a  remedy;  for  In  this 
case  there  is  none."  We  have  no  power  over 
the  practical  operation  of  the  statute  of 
frauds.    "Ita  lex  scripta  est"    And  we  can 


only  administer  it  It  can,  perhaps,  however, 
be  said  that  if  in  this  case,  as  contended  by 
plaintiff  in  error,  '*lt  is  a  fraud  upon  Bent- 
ley's  rights,  and  yet  the  defendants  summon, 
to  protect  them  in  this  fraud,  the  very  law 
that  was  formed  to  prevent  it,"  nevertheless 
the  statute  has  perhaps  prevented  even  more 
frauds  than  it  has  caused. 

4.  The  telegram  introduced  in  the  case  con- 
firms our  opinion  of  the  correctness  of  the 
ruling  of  the  trial  Judge.  When  it  is  consid* 
ered,  in  connection  with  the  plaintiff's  testi- 
mony, that  there  was  no  definite  agreement 
as  to  the  value  of  his  services  after  January 
1st,  it  appears  that  the  defendants  in  error 
had  the  right  to  discbarge  the  plaintiff,  as 
they  did.  The  language  used  in  the  telegram 
was  "permanent  employment,"  and  a  con- 
tract for  permanent  employment  has  been 
held  to  be  a  contract  to  continue  indefinitely, 
and  terminable  at  any  time  by  either  of  the 
parties.  20  Am.  &  Bng.  Enc.  of  Law  (2d 
Ed.)   16. 

Judgment  affirmed. 


(B  Ga.  App.  190) 
CROOKER  V.  HAMILTON  et  al.  (No.  473.) 
(Court  of  Appeals  of  Georgia.    Dec.  9,  1907.) 

1.  Wbit  of  Ebbor— Disposition  of  Causb— 
RsvEBSAii  IN  Past. 

The  evidence  authorized  the  verdict  as  to 
all  of  the  defendants,  but  a  verdict  in  favor  of 
one  of  them  was  not  demanded  by  the  evidence. 
Error  being  specially  assigned  on  the  fact  that 
the  court  directed  tne  finding  of  the  jury,  the 
judgment  refusing  a  new  trial  as  to  that  de- 
fendant mast  be  reversed.  There  was  no  error 
in  refusing  a  new  trial  as  to  the  other  defend- 
ants. 

FEid.  Note.— For  cases  In  point,  see  Ont.  Dig. 
vol.  3,  Appeal  and  Error,  §S  4562^572.] 

2.  Biixs  AND  Notes— CJovENANT  Nor  to  Suk 
—Necessity  of  Wbitino. 

The  agreement  never  to  sue  another  npon 
his  written  obligation  must  be  in  writing  in  or- 
der to  be  a  covenant  equivalent  to  a  release, 
within  the  meaning  of  Qiy.  Code  1895«  §  3714, 
unless  made  subsequently  to  the  original  under- 
taicing  and  upon  a  new  and  independent  consid- 
eration. 

8.  EJviDENCE  —  Pabol    EjVidsngb  —  Vabtino 
Note. 

Parol  evidence  is  •inadmissible  to  vary  the 
terms  of  payment  or  the  date  of  the  maturity 
of  a  promissory  note,  or  to  ingraft  upon  the  note 
a  provision  for  an  extension  of  time. 

4.    SA5fl!>— FBAUD— CONSIDKBATION. 

Parol  evidence  is  admissible,  not  only  when 
a  promissory  note  is  obtained  by  fraud,  but 
when  the  note  is  not  the  entire  contract  between 
the  parties,  and  when  the  contract  is  partly  In 
parol  and  partly  in  writing.  Where  the  sole 
consideration  of  a  promissory  note  is  an  agency 
to  sell  a  patent  right  and  articles  patented  there- 
under, parol  evidence  is  admissible,  not  only  to 
show  tne  real  value  or  worthlessness  of  the 
power  of  sale  evidenced  by  such  contract,  but 
also,  when  it  is  pleaded  that  the  note  was  ob- 
tained bv  fraud,  to  present  to  the  jury  all  such 
facts  and  circumstances  as  tend  to  establish  that 
defense. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dift, 
vol.  20.  Evidence,  {($  2005-2020.1 

(Syllabus  by  the  C^ourtJ 
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Error  from  City  Court  of  Baxley;  J.  H. 
Thomas,  Judge. 

Action  by  E.  R.  Crooker  against  John 
Hamilton  and  others.  From  a  Judgment  for 
defendants,  plaintiff  brings  error.  Reversed 
in  part 

V.  E.  Padgett,  for  plaintiff  In  error.  W. 
W.  Bennett  and  Parker  &  Moore^  for  defend- 
ants in  error. 

RUSSELL,  J.  Crooker  brought  suit  upon 
a  promissory  note  against  John  Hamilton 
and  Willie  Hamilton.  The  note  sued  upon 
was  given  for  a  patent  right,  and  it  so  ap- 
pears on  the  face  of  the  note.  The  defend* 
ants  filed  pleas  of  fraud  in  the  procurement 
of  the  note  and  of  failure  of  consideration; 
the  plea  averring  that  the  consideration  of 
the  note  was  a  patent  right  for  a  certain 
clothes  washer,  and  that  the  thing  patented, 
and  therefore  the  patent  right,  was  absolute* 
ly  worthless.  The  plea  alleged  other  grounds 
of  failure  of  consideration.  The  defendants 
further  alleged  in  their  plea  a  contemporane- 
ous verbal  agreement  that  the  note  would 
never  be  sued  on.  The  original  petition  of 
the  plaintiff  made  no  reference  to  the  con- 
sideration of  the  note,  but  by  amendment 
the  plaintiff  set  up  as  a  consideration  the 
contract  by  which  there  was  conveyed  to  the 
defendants  the  privilege  of  selling  family 
rights  and  minor  standard  special  and  pat- 
entee's agency  of  the  "Swift  1904  Clothes 
Washer."  The  privilege  was  not  confined  to 
any  territorial  limits  less  extensive  than 
the  face  of  the  earth  (unless  some  like  pur- 
chaser "had  previously  pre-empted  a  county, 
by  occupancy),  and  in  addition  the  purchase 
era  were  granted  the  right  of  appointing  two 
subagents.  The  plaintiff  also,  by  amend- 
ment, attached  as  an  exhibit,  to  his  petition 
a  statement  of  W.  J.  Hamilton,  admitting 
that  he  had  received  full  and  complete  in- 
structions as  to  the  operation  of  the  washer 
and  that  all  the  other  requirements  of  the 
contract  had  been  fully  complied  with.  The 
note,  which  was  the  basis  of  the  suit,  was 
dated  September  9,  1905,  and  the  contract  of 
sa'le  was  of  the  same  date.  The  statement 
of  Willie  Hamilton  bore  date  of  October  4, 
1905.  At  the  conclusion  of  the  testimony  the 
court  directed  a  verdict  for  the  defendants, 
and  exception  is  taken  to  the  order  of  the 
court  refuirtng  a  new  trial. 

1.  We  think  that  the  judgment  of  the  trial 
judge,  as  a  matter  of  law,  is  partly  right 
and  partly  wrong.  The  only  material  error 
is  presented  in  the  eleventh  ground  of  the 
motion  for  liew  trial,  which  excepts  to  the 
direction  of  the  verdict  by  the  judge.  If  the 
plaintiff  in  error  had  not  assigned  error 
especially  upon  the  fact  that  the  verdict 
was  directed,  instead  of  having  been  found 
by  the  jury,  we  should  affirm  the  judgment 
as  a  whole,  under  the  ruling  in  Dickenson  ▼. 
Stults,  120  Ga.  632,  48  S.  E.  178,  and  Shipley 
v.  Elswald,  54  Ga.  520.  The  pleas  of  the 
defendant  John  Hamilton  were  fully  support- 


ed by  evidence  which  was  uncontradict^ 
No  verdict  could  legally  have  been  found  in 
favor  Of  the  plaintiff  against  him,  and  hence 
there  was  no  error  in  directing  the  verdict  in 
his  favor.  While  the  suit  was  brought 
against  Moody  as  an  indorser,  and  his  name 
appears  as  such  upon  the  copy  note  attached 
to  the  declaration,  and  while  the  defendants 
Hamilton  admitted  the  execution  of  the  note, 
the  defendant  Moody  did  not  admit  indorsing 
it  On  the  contrary  he  testified  emphatically 
that  Crooker,  the  plaintiff,  was  present  when 
the  note  was  executed  and  it  was  delivered 
to  him,  that  he  was  only  an  agent  of  Crook- 
er in  taking  the  note  for  the  purpose  of  turn- 
ing it  over  to  him,  and  that  he  never  had 
any  interest  whatever  in  it  He  further  un- 
equivocally denied  that  he  ever  indorsed 
the  note,  or  authorized  any  one  to  indorse  it 
for  him,  or  ever  agreed  to  pay  it  The  ad- 
missions of  the  Hamiltons  as'  to  the  note 
could  not  affect  Moody,  and  in  view  of  thd 
fact  that  the  evidence  in  support  of  his  plea 
was  uncontradicted,  and  that  the  original 
note,  if  it  shows  to  the  contrary,  was  not 
Introduced,  a  verdict  in  his  favor  was  de- 
manded. The  evidence  in' behalf  of  Willie 
Hamilton  would  have  authorized  a  finding 
in  his  favor;  but  it  was  contradicted  by  his 
admission  in  writing,  subsequently  to  the 
note  and  the  contract  of  purchase,  that  be 
had  received  full  consideration.  In  certain 
events  he  might  be  estopped  from  setting  up 
failure  of  consideration  against  the  plaintiff. 
Greenhood  on  Pub.  Policy,  rule  10.  His  tes- 
timony as  to  the  circumstances  under  which 
the  admission  was  made  raised  an  Issue  of 
fact,  and  the  judge  .erred  in  himself  deciding 
this  issue,  instead  of  submitting  it  to  the 
jury.  '  As  the  case  must,  for  this  reason,  be 
returned  for  another  trial  as  to  the  defendant 
Willie  Hamilton,  and  although  such  errors 
as  are  assigned  In  the  remaining  grounds 
are  not  sufficiently  grave  to  warrant  a  new 
trial,  we  will  proceed  to  deal  with  the  other 
grounds  of  the  amended  motion  for  new  trlaK 
2.  The  plaintiff's  objection  to  certain  parol 
evidence  as  contained  In  the  first  and  sixth 
grounds  of  the  amendment  to  the  motion  for 
new  trial  was  well  taken  though  the  verdict 
could  be  sustained  without  reference  to  this 
testimony.  The  testimony  objected  to  Is  that 
the  plaintiff  had  agreed  never  to  sue  upon 
the  note  or  contract  This  testimony  should 
have  been  excluded.  It  sought  to  ingraft 
upon  the  note  a  condition  contradictory  to  its 
terms.  The  admission  of  this  evidence  was 
violative  of  section  5201,  Civ.  Code  1895. 
Counsel  for  the  defendants  in  error  insist 
that  the  contemporaneous  verbal  agreement 
made  by  the  plaintiff  at  the  time  of  the  exe- 
cution of  the  note  sued  on,  that  if  the  defend- 
ants would  execute  the  note,  he  would  never 
sue  on  it  was  binding  on  the  plaintiff  and 
acts  as  a  release  of  the  defendants  from  lia- 
bility on  the  note,  and  that  it  Is  not  neces- 
sary that  the  contemporaneous  agreement  not 
to  sue  should  be  in  writing.    We  agree  with 
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counsel  to  this  extent:  That  "a  covenant 
never  to  sue  Is  equivalent  to  a  release;  so, 
alsOf  a  bond  to  indemnify  the  debtor  against 
his  own  debt"  Civ.  Code  1895,  i  8714.  But 
we  are  compelled  to  hold,  under  all  the  prior 
adjudications  upon  this  subject  In  this  state, 
that  an  agreement  or  "covenant"  made  an- 
terior to  or  contemporaneously  with  the  con- 
tract must  be  in  writing  to  be  equivalent  to 
a  release.  Perhaps  this  has  not  been  ex- 
pressly held  in  terms  but  in  all  the  cases 
where  the  question  has  been  raised  it  plainly 
appears  that  the  agreement  was  in  writing, 
except  in  Manley  v.  Ayers,  68  Oa.  508;  and 
even  in  that  case  a  bond  was  entered  into  by 
Dorrough,  with  Manley  and  others  as  securi- 
ties, which  appears  to  have  been  the  basis  for 
the  ruling.  In  Marietta  Savings  Bank  v. 
Janes,  66  6a.  286,  the  covenant  was  in  the 
form  of  a  letter  written  by  the  payee  to  the 
maker  previous  to  the  execution  of  the  note. 
It  was  held  that  the  agreement  (in  writing) 
was  in  effect  a  covenant  never  to  sue.  In 
Martin  v.  Monroe,  107  Ga.  332,  83  S.  E.  62, 
there  was  a  written  agreement  between  the 
parties,  which  was  held  to  amount  to  a  re- 
lease because  the'  two  papers  were  executed 
contemporaneously  and  the  obligation  never 
to  sue  was  utterly  inconsistent  with  an  obli- 
gation to  pay. 

8.  The  evidence  objected  to  in  the  third 
ground  of  the  motion  was  objectionable  for 
the  same  reason  as  that  of  which  complaint 
is  made  in  the  first  The  testimony  that  the 
plaintiff  told  one  of  the  makers  that,  If  they 
oould  not  pay  the  note  when  it  became  due, 
he  would  extend  it,  tended  to  alter  the  terms 
of  the  note.  The  verdict  however,  did  not 
depend  upon  release  of  the  defendants  or  fail- 
ure of  the  plaintiff  to  comply  with  a  promise 
to  extend  the  note.  The  plea  of  failure  of 
consideration  was  fully  supported  by  the  evi- 
dence, uncontradicted  as  to  John  Hamilton, 
and  Moody's  plea  was  undisputed;  so  that 
these  errors  were  really  immaterial. 

4.  The  second,  foiurth,  fifth,  sixth,  seventh, 
eighth,  ninth,  and  tenth  grounds  of  the  mo- 
tion for  new  trial  are  each  assignments  of 
error  upon  rulings  of  the  court  in  admitting, 
or  in  refusing  to  exclude,  upon  motion,  testi- 
mony in  support  of  the  defendants'  plea  of 
failure  of  consideration.  In  our  opinion 
there  is  no  merit  in  any  of  these  grounds. 
The  theory  of  the  counsel  for  the  plaintiff  in 
the  court  below  and  defendant  in  error  here 
appears  to  be  that  parol  evidence  as  to  the 
consideration  of  the  note  was  inadmissible 
because  the  contract  for  the  sale  of  the  prop- 
erty in  question  was  in  writing,  and,  further, 
that  parol  evidence  in  reference  to  the  writ- 
ten admission  of  Willie  Hamilton  was  inad- 
missible, because  that  admission  was  in  writ- 
ing. It  must  be  borne  in  mind  that  the  note 
is  the  basis  of  the  suit  and  not  the  contraci 
ir  the  written  admission.  There  is  no  evi- 
dence of  debt  in  the  contract  introduced  by 
the  plaintiff.  The  plaintiff's  rights  depended 
apon  the  note,  because  the  contract  m  ex- 


press terms  admitted  that  all  of  the  rights 
conveyed  by  it  had  been  fully  paid  for  by 
Hamilton.  Nothing  could  be  recovered  by 
virtue  of  the  contract  unless  for  a  teeacfa  of 
some  of  its  provisions  with  reference  to  the 
agency.  The  contract  and  the  agreemoit 
though  both  in  writing,  were  at  last  noth- 
ing but  evidence  upon  the  subject  of  the  con- 
sideratfon  of  the  note.  So  far  as  the  con- 
tract is  concerned,  it  was  merely  evidence  as 
to  what  was  the  consideration  of  the  note. 
When  the  defendants  pleaded  that  the  note 
was  without  consideration,  the  plaintiff,  by 
amendment  replied:  "There  was  considera- 
tion, and  here  it  is:  I  sold  you  certain  valu- 
able rights  mentioned  in  tliis  contract** 
None  of  the  parol  evidence  offered  by  the  de- 
fendants and  admitted  by  the  court  tended 
in  any  wise  to  vary  the  terms  of  the  note. 
It  was  all  of  it  addressed  solely  to  the  con- 
sideration, and  the  contract  could  subserve 
.no  purpose  in  the  suit  on  the  note,  except 
to  ^support  the  plaintiff's  contention  that 
there  was  consideration.  The  writtoi  admis- 
sion of  Willie  Hamilton  was  not  in  any  sense 
a  contract  or  such  an  instrument  as  is  re- 
ferred to  in  section  5201,  Civ.  Code  1895.  It 
was  nothing  more  or  less  than  an  admission 
by  one  of  the  defendants  (which  it  was  per- 
fectly proper  for  the  plaintiff  in  introduce) 
that  he  had  received  consideration  for  the 
note  in  question.  It  was  not  an  admission  in 
Judicio.  The  character  and  effect  of  this 
evidence  was  not  altered  because  the  admis- 
sion was  in  writing,  instead  of  resting  in 
parol.  Unless  denied  or  explained  to  the 
satisfaction  of  the  Jury,  it  might  estop  the 
defendant  who  made  such  admissions  from 
setting  up  failure  of  consideration  or  im- 
peach him  as  a  witness  before  the  Jury.  But 
it  was  compc^tent  for  him  either  to  deny  its 
execution  or  explain  the  circumstances  under 
which  the  admission  was  made.  It  cannot  be 
denied  that  if  Crooker  had  purposely  gotten 
Hamilton  drunk  to  induce  his  signature,  the 
admission  would  be  worthless  as  evid«ac& 
The  case  is  not  altered  if  the  fraud  be  other- 
wise perpetrated. 

There  were  two  issues  properly  raised  in 
the  £ase — fraud  in  the  procurement  of  the 
note  and  of  the  contract  for  which  the  note 
w&s  given,  and  failure  of  consideration; 
and,  as  affecting  the  consideration  of  the  note 
sued  on,  parol  evidence  was  admissible  as  to 
both  these  issues.  If  the  note  was  without 
consideration,  the  defendants  had  the  right 
to  show  it  by  parol.  This  is  as  well  settled 
as  anything  can  be«  If,  on  the  other  hand, 
the  note  was  fraudulently  procured  and  is 
not  the  entire  contract  or  if  the  contract  of 
agency  to  sell  a  clothes  washer  (which  is  tlie 
only  consideration  for  the  note  tliat  appears 
in  the  record)  was  partly  written  and  partly 
oral,  parol  testimony  can  be  resorted  to,  to 
completely  present  the  contract  to  the  Jury. 
See  Epps  V.  Waring,  d3  Ga.  765,  20  S.  B. 
645.  It  is  not  disputed  that  John  Hamilton 
is  illiterate  and  unable  to  read  or  write^  and 
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that  the  contract  was  not  read  to  him  by 
any  one.  In  addition,  the  evidence  of  total 
failnie  of  consideration  as  to  him  was  also 
imcontradicted.  Thc^  contract  for  the  clothes 
washer  was  only  evidence  of  what  he  got  for 
his  note,  and  the  defendants  had  the  right  to 
show  that  that  something  was  worthless,  and 
as  one  of  the  means  of  proving  that  the  agen- 
cy and  right  to  sell  was  worthless  they  could 
show,  in  the  manner  allowed  by  the  court, 
that  the  article  to  be  sold  was  itself  worth- 
less. If  part  of  the*  consideration  of  the  note 
they  had  given  was  a  promise  to  furnish  cer- 
tain things  besides  those  put  in  writing,  so 
that  the  contract  was  partly  In  writing  and 
partly  in  parol,  they  could  show  that  See 
Byrd  v.  Campbell  Co.,  94  Ga.  48,  20  a  E. 
253.  There  was  no  error  in  directing  the 
verdict  as  to  John  Hamilton  and  Moody; 
and  the  Judgment  refusing  a  new  trial,  in  so 
far  as  they  are  concerned,  is  affirmed.  The 
issue  raised  between  the  testimony  in  behalf 
of  the  defendants  on  the  subject  of  failure 
of  consideration  and  the  admission  of  Willie 
BCamllton,  a  month  after  the  note  was  given, 
that  he  had  received  full  consideration, 
should  have  been  submitted  to  the  Jury;  and, 
for  the  reason  that  exception  is  specially  tak- 
en to  the  fact  that  the  verdict  was  directed, 
the  Judgment  refusing  a  new  trial  as  to  him 
must  be  reversed. 

Judgment  as  to  John  Hamilton  and  M.  F. 
Moody  affirmed;  as  to  Willie  Hamilton  re- 
versed. 


(3  Oa.  App.  200) 

SHEFFIBIJ)  V.  BAINBRIDGB  OIL  00. 

(No.  569.) 

(Court  of  Appeals  of  Georgia.    Dec.  9,  1907.) 

1.  Evidence  —  Best    Evidence  —  Chattel 

MORTOAQEB  —  ArrOBNET'S    FBES  —  NOTICE  — 

NooaoB  TO  Pboduce. 

The  written  notice  of  claim  for  attorney's 
fees,  required  by  the  proviso  to  the  Act  of  1900 
(Laws  1900,  p.  58),  is  itself  the  best  evidence 
of  its  contents.  In  the  absence  of  other  proof  of 
the  service  of  such  notice  upon  the  defendant, 
the  proper  foundation  for  uie  introduction  of 
secondary  evidence  must  be  laid  before  parol 
evidence  as  to  the  senrlce,  nature,  or  contents 
of  such  notice  is  admissible.  It  is  error  to  allow 
parol  evidence  as  to  the  contents  of  such  notice, 
or  to  refuse,  upon  proper  motion,  to  exclude 
such  parol  evidence,  where  tlie  defendant  has 
not  been  served  with  a  notice  to  produce,  nor 
any  other  attempt  been  made  to  snow  the  loss 
or  destruction  of  the  original  notice. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dijr. 
vol.  20.  Evidence,  §§  600,  642.] 


2.  Chattel   Mortgages— Attobnet's 

FOBEOLOSUBE  PBOOEEDINGS— RETUBN  DAT. 

An  obligation  to  pay  attorney's  fees  em- 
bodied in  a  mortgage  is  collectible  in  tbe  same 
manner  as  if  it  were  contained  in  a  note  or 
other  evidence  of  indebtedness.  The  return  day 
prior  to  which  the  debt  must  be  paid  is  the  re- 
turn day  of  the  court  to  which  the  foreclosure 
of  the  mortgage  is  returnable. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  9,  Chattel  Mortgages,  |  579.] 

3.  Same— Verdict— Evidence. 

The  verdict  was  contrary  to  evidence,  and 
the  court  erred  In  refusing  a  new  triaU 
(Syllabus  by  the  Court) 


Error  from  City  CJoart  of  Miller  County; 
a  C.  Bosh,  Judge. 

Action  by  the  Batnbridge  Oil  Company 
against  B.  A.  Sheffield.  Defendant's  motion 
for  «  new  trial  after  verdict  for  plaintiff 
was  overruled,  and  he  brings  error.  Reversed. 

Pottle  &  Glessner,  for  plaintiff  in  error. 
E.  S.  Longley  and  Bush  &  Stapleton,  for  de- 
fendant hi  error. 

RUSSELLp  J.  The  Bainbridge  Oil  Com- 
pany foreclosed  a  chattel  mortgage  against 
B.  A.  Sheffield,  and  the  mortgage  fi.  fa.  was 
levied  on  Jim  and  Dave,  two  young  horse 
mules.  The  defendant  gave  a  forthcoming 
bond  and  filed  an  affidavit  of  illegality,  which 
was  amended  by  setting  up  a  debt  due  to 
him  by  the  plaintifT  in  the  mortgage  IL  fa. 
In  excess  of  his  indebtedness  evidenced  there- 
by. The  mortgage  fl.  fa.  included  $19.30  as 
attorney's  fee,  and  the  total  amount  of  this  fl. 
fa.,  includhig  the  attorney's  fee,  was  $212.37. 
The  ahiount  of  the  set-off  claimed  by  the 
defendant  for  commissions  and  sacks  was 
$345.50.  The  jury  returned  a  verdict  in  favor 
of  the  plaintiff.  Sheffield  moved  for  a  new 
trial,  and  excepts  to  the  order  overruling 
his  motion.  Besides  the  general  grounds  of 
the  motion  for  new  trial,  the  plaintiff  in  er- 
ror presents  three  questions  by  his  bill  of  ex- 
ceptions. (1)  It  is  insisted  that  the  court  er- 
red in  submitting  to  the  Jury  the  question 
whether  the  defendant  was  liable  for  attor- 
ney's fees,  and  erred  in  charging  the  Jury 
upon  that  subject.  The  reason  for  the  first 
assignment  of  error,  as  urged  by  counsel  for 
plaintiff  in  error,  is  that  a  proceeding  to  fore- 
close «  chattel  mortgage  is  not  such  a  suit 
as  would  authorize  a  recovery  of  attorney's 
fees ;  and  the  ground  of  the  second  exception 
is  that  there  was  no  legal  evidence  to  au- 
thorize an  instruction  by  the  Judge  upon  this 
subject  (2)  The  second  point  raised  by  the 
motion  for  new  trial  is  that  the  court  erred 
in  refusing  to  rule  out  the  testimony  of  a 
witness  to  the  effect  that  he  had  sent  the 
defendant  written  notice  for  attorney's  fees, 
and  the  further  testimony  of  this  witness  as 
to  the  contents  of  the  written  notice.  (3) 
Because  the  verdict  is  contrary  to  the  evi- 
dence, and  the  evidence  demanded  a  verdict 
in  favor  of  the  defendant. 

1.  We  shall  consider  the  second  question 
first  The  motion  to  rule  out  the^evidence 
of  the  witness  as  to  the  sending  of  the  no- 
tice and  as  to  the  contents  of  the  notice, 
should  have  been  sustained.  The  written  no- 
tice was  the  best  evidence  of  its  contents, 
and  the  proper  foundation  had  not  been  laid 
for  the  introduction  of  secondary  evidence. 
No  notice  to  produce  had  been  served  on  the 
defendant,  and  no  attempt  was  made  to  show 
the  loss  or  destruction  of  the  original  notice. 
See  Western  Union  Tel.  Co.  v.  Bates,  98  Ga* 
352,  20  S.  E.  639;  Holcombe  v.  State,  28  Ga. 
66;  McAfee  v.  State,  85  Ga.  438,  11  S.  K 
810 ;  Jackson  v.  Jackson,  47  Ga.  100 ;  Kerr  v. 
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State,  105  Oa.  655,  81  S.  E.  739;  Western 
Onion  Tel.  Go.  ▼.  Hines,  04  Ga.  430.  20  S.  E. 
849;  TlUey  ▼.  CJox.  119  Ga.  867,  47  S.  E.  219. 
Parol  evidence  of  the  original  notice  cannot 
properly  be  received  until  at  least  the  instru- 
mentalities of  ordinary  diligence  have  been 
employed  to  produce  the  paper  Itself,  so  tliat 
the  court  can  Judge  whether  this  lackey  of 
the  law  is  what  he  claims  to  be  and  all  he 
ought  to  be,  and  decide  that  he  can  be  trust- 
ed to  take  money  from  the  defendant  and 
carry  it  to  the  plaintiff. 

2.  We  cannot  concur  in  the  proposition 
that,  because  the  obligation  to  pay  attorney's 
fees  is  embodied  In  a  chattel  mortgage,  it 
presents  any  exception  to  the  general  rule  as 
to  such  obligations.  It  is  insisted  by  counsel 
for  plaintiff  in  error  that  the  act  of  1900  (Laws 
1900,  p.  53)  should  be  strictly  construed.  It  is 
true  that  the  original  Twltty  bill  (embodied 
in  section  8667,  Civ.  Code  1895)  made  all  ob- 
ligations to  pay  attorney's  fees  void,  unless 
the  defendant  filed  a  plea  and  failed  to  sus- 
tain it  The  act  of  1900,  amending  Action 
3667,  introduced  into  that  section  an  excep- 
tion and  is  limited  by  a  proviso.  It  is  only 
when  the  exception  has  arisen,  and  after 
the  mandate  of  the  proviso  has  been  com- 
plied with,  that  any  liability  for  attorney's 
fees  arises.  In  Mt.  Vernon  Bank  v  Glbbs, 
1  Ga.  App.  662,  58  S.  E.  269,  we  have  referred 
to  the  fact  that  the  allowance  of  attorney's 
fees  upon  evidence  of  indebtedness  is  not 
specially  favored  by  our  Code.  It  is  only 
under  the  provision  of  an  exception  to  the 
general  rule  (that  the  obligation  to  pay  at- 
torney's fees  is  void)  that  a  promise  to  pay 
attorney's  fees,  contained  in  a  note  or  other 
evidence  of  Indebtedness,  can  be  enforced. 
However  much  we  may  doubt  the  propriety 
of  the  law,  which  apparently  discriminates 
against  promises  to  pay  attorney's  fees,  never- 
theless, as  this  is  the  apparent  policy  of  the 
state,  those  rights  dependent  upon  the  excep- 
tion will  be  strictly  construed.  But  there  is 
no  reason  why  the  obligation  to  pay  attorney's 
fees  should  be  more  strictly  construed  be- 
cause it  Is  contained  in  a  mortgage.  The  act 
itself  says,  '*upon  any  note  or  other  evidence 
of  indebtedness."  The  real  difficulty  arises 
from  the  fact  that  the  debtor  can  be  relieved 
from  attorney's  fees  if  he  pays  the  debt  be- 
fore return  day,  and  in  many  cases  of  mort- 
gage foreclosures  there  is,  strictly  speaking; 
no  return  day.  In  the  Case  of  the  Mt  Vernon 
Bank,  supra,  we  gave  the  meaning  of  the 
term  "return  day"  as  heretofore  defined  in 
this  state,  and  as  applicable  to  ordinary  suits. 
If  no  issue  is  made  to  a  mortgage  foreclosure, 
it  differs,  of  course,  from  an  ordinary  suit; 
but  if  an  issue  is  made  there  is  no  material 
difference.  We  bold  that,  if  the  notice  be  giv- 
en 10  days  prior  to  the  affidavit  of  foreclo- 
sure and  the  mortgage  be  not  paid,  the  mort- 
gagor would  become  liable  for  attorney's  fees 
according  to  his  obligation.  If  the  mortgagor 


has  been  so  notified,  and  fails  to  pay  the 
debt  prior  to  the  date  upon  which,  by  the 
terms  of  the  fi.  fa.,  the  sheriff  is  required  to 
have  the  money  before  the  court,  this  would 
furnish  the  return  day  contemplated  by  the 
statute. 

The  question  before  us  is  whether  the 
mortgagor  is  liable  for  attorney's  fees  in  this 
and  other  like  cases,  where  a  defense  is  filed 
and  where  the  day  and  term  to  which  the 
issue  shall  be  returned  is  established  by  law 
and  in  each  case  is  well'  known.  In  such  a 
case  we  have  no  hesitation  in  holding  that 
as  the  mortgage  fi.  fa^  which  heretofore  was 
final  process,  has,  by  the  act  of  the  defend- 
ant himself,  been  transmuted  into  the  begin- 
ning of  or  primal  step  in  a  suit,  the  defend- 
ant has  himself  provided  a  definite  return 
day  prior  to  which  the  notice  can  be  given 
as  in  any  other  case.  There  would  seem  to 
be  more  real  justice  in  this  rule  than  hi  tax- 
ing one  with  attorney's  fees  on  an  ordinary 
note,  who,  though  he  is  notified,  has  no  dis- 
position to  contest  the  Justness  of  the  plain- 
tiff's claim  or  put  him  to  any  unnecessary 
expense,  and  who  does  not  comply  with  the 
notice  and  pay  his  obligation  simply  because 
it  is  impossible  to  procure  the  money  with 
which  to  discharge  it  In  the  case  of  a  mort- 
gagor who  files  an  illegality  to  the  levy  of 
the  mortgage  fi.  fa.,  the  plaintiff  is  neces- 
sarily subjected  to  the  expense  of  attorney's 
fees.  The  mortgagor  raises  an  issue  which 
must  be  settled  in  the  courts,  and  there  is  no 
reason  why  he  should  be  relieved  from  hlb 
obligation.  If  the  judge  had  been  right  in 
his  ruling  on  the  evidence  which  the  defend- 
ant's counsel  moved  to  exclude,  he  would 
have  been  authorized  to  give  the  charge  upon 
the  subject  of  attorney's  fees  which  is  com- 
plained of.  The  charge  was  a  correct  state- 
ment of  law.  But  Inasmuch  as  the  Judge 
had  erred  in  not  excluding  the  evidence  upon 
this  subject,  for  the  reasons  we  have  hereto- 
fore stated,  the  evidence  was  not  legally  be- 
fore the  jury.  For  this  reason  the  charge  of 
the  judge  was,  in  the  present  case,  erroneous. 
The  presentation  of  the  subject  of  attorney's 
fees  was  a  repetition  and  continuation  of  his 
former  error  in  not  excluding  the  evidence 
upon  the  subject  from  the  jury. 

8.  Without  deciding  whether  the  rulings 
excluding  the  testimony  in  behalf  of  the 
plaintiff  were  correct  or  not,  the  verdict  In 
its  behalf  was  not  supported  as  to  the  Inter* 
est  (there  being  several  admitted  credits 
whose  dates  were  not  fixed  by  evidence),  nor 
as  to  attorney's  fees.  But,  as  the  case  must 
be  remanded  upon  the  grounds  already  dis- 
cussed and  for  the  reasons  therein  an- 
nounced, it  is  unnecessary  that  we  should 
pass  upon  this  ground  of  exception  and  more 
proper  that  we  submit  the  evidence  (which 
may  be  different  upon  the  next  trial)  to  the 
jury  without  comment 

Judgment  reversed. 
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(3  Ga.  App.  238) 

OOLLTNS  ft  TOOLB  t.  CREWS.  (No.  714.) 
(Coart  of  Appeals  of  Georgia.  Dec.  9,  1907.) 
1.  Pbincipal    and    Agbnt— Authobitt    or 

AOSNT. 

Agency  to  sell  does  not  necessarily  carry 
with  it  agency  and  authority  to  collect. 

FEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  40,  Principal  and  Agent,  f  301.] 

2i  Samk— ScoPB— Pboof. 

Proof  of  agency,  which  depends  upon  evi- 
dence of  the  relative  position  and  relationship 
of  the  parties,  extends  no  further  than  to  the 
authority  necessary  to  do  the  acts  shown.  Au- 
thority to  do  an  act  as  an  agent  will  not  bs  im- 
plied from  the  doing  by  such  agent  of  a  totally 
distinct  and  different  act  in  behalf  of  his  prin- 
cipal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
TOi.  40,  Principal  and  Agent,  §  254.] 

8.  Bankruptcy  —  Composition  —  Sohedulbs 
— Cbedttobs  Not  Named— Nones. 

Where  a  judgment  confirming  a  comiK)sition 
in  bankruptcy  is  relied  upon  to  discharge  an 
admitted  indebtedness,  and  it  appears  that  the 
name  of  the  creditor  is  not  in  the  schedule  of 
the  bankrupt  the  burden  Is  upon  the  debtor 
affirmatively  to  prove  that  the  creditor  had  no- 
tice or  actual  knowledge  of  the  proceedings  in 
bankruptcy  prior  to  the  judgment  of  discharge. 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
TOI.  6,  Bankruptcy,  f  611.] 

4.  Same— Notice  to  Selling  Agent. 

Notice  to  an  asent  is  insufficient  unless  it 
be  made  to  appear  that  the  scope  of  his  authori- 
ty and  duty  was  such  as  necessarily  included 
such  act  and  therefore  bound  the  principal. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  40,  Principal  and  Agent,  {  680.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Calhoun  Coun- 
ty; W.  N.  Spence,  Judge. 

Action  by  T.  A.  Crews  against  Collins 
ft  Toole.  From  a  Judgment  in  favor  of  plain- 
tiff, defendants  bring  error.    Affirmed* 

L.  M.  Rambo,  for  plaintiffs  in  error.  H. 
M.  Calhoun,  and  L.  L.  Lyon,  for  defendant  in 
error. 

RUSSELL,  J.  The  judge  directed  a  ver- 
dict, and  exception  is  taken  thereto.  As  we 
held  in  Davis  v.  Kirkland,  1  Ga.  App.  10.  58 

5.  E.  209,  the  power  conveyed  by  Civ.  Code 
1895,  S  5331,  is  merely  permissive  and  grant- 
ed for  the  purpose  of  preventing  a  useless 
waste  of  time.  The  trial  Judge  therefore  di- 
rects a  verdict  at  his  peril.  But  there  hi 
no  error  if  no  other  verdict  could  have  been 
found  than  that  directed.  There  was  no  er- 
ror in  directing  a  verdict  in  this  case. 

Crews  sued  Collins  &  Toole  on  open  ac- 
count The  defendants  admitted  a  prima 
facie  case  and  assumed  the  burden  of  proof. 
This  gave  the  plaintiff  a  right  to  a  verdict, 
unless  the  defendants  proved  their  defense 
in  all  respects.  The  plea  of  the  defendants 
was  twice  amended  (with  the  consent  of  the 
court  and  the  plaintiff)  during  the  course  of 
the  trial:  First,  by  striking  and  then  by  re- 
inserting the  third  paragraph  of  the  answer. 
The  third  paragraph  of  the  answer  averred 
that  the  plaintiff  had  actual  notice  of  the 
proceedings  in  bankruptcy.     It  was  neces^ 


sary  for  the  defendants  to  prove  this  In  this 
case,  regardless  of  the  plea,  if  they  hoped  to 
defeat  recovery.  We  think  they  failed  to 
prove  it  The  plaintiff,  who  resides  at  Walk- 
ertown,  N.  C^  sold  the  defendants  a  bill  of 
tobacco;  but,  before  the  payment  of  this 
bill,  the  defendants  were  adjudged  bankrupts 
in  the  United  States  District  Court  for  the 
Southern  District  of  Georgia.  The  defend- 
ants offered  terms  of  composition,  and  these 
were  confirmed  by  his  honor.  Judge  Emory 
Speer,  Judge  of  the  Southern  district  of 
Georgia,  on  December  23,  1903.  The  name 
of  the  plaintiff  did  not  appear  in  the  schedule 
of  unsecured  creditors,  filed  by  Collins  & 
Toole,  and  Crews  testified  that  he  never  at 
any  time  received  any  notice  from  the  ref- 
eree in  bankruptcy,  or  from  any  other 
source,  that  the  defendants  were  adjudged 
bankrupts,  nor  notice  of  any  meeting  of  the 
defendants'  creditors  called  for  any  purpose, 
nor  of  any  offer  of  composition;  that  he 
knew  absolutely  nothing  of  the  bankruptcy 
of  the  defendants,  until  he  was  advised  by 
his  attorneys  after  he  sent  his  claim  to  them 
for  collection,  in  1905.  Up  to  that  time  he 
had  had  absolutely  no  notice  of  any  kind 
or  from  any  source  that  the  affairs  of  the 
defendants  were  being  administered  in  bank- 
ruptcy. 

The  evidence  up  to  this  point  rendered  a 
verdict  for  the  plaintiff  inevitable,  for  while 
a  discharge  in  bankruptcy  releases  a  bank- 
rupt from  debt,  and  while  an  order  of  con- 
firmation of  the  composition  becomes,  in  ef- 
fect, a  discharge,  and  may  be  pleaded  in  bar 
with  like  effect,  and  while  the  debt  of  a 
creditor  not  scheduled  in  time  for  proof  and 
allowance  may  be  thus  discharged  or  avoid- 
ed. It  is  indispensable  either  that  such  cred- 
itor have  notice,  or  that  actual  knowledge 
of  the  proceedings  in  bankruptcy  be  brought 
home  to  him  before  such  proceedings  will 
operate  so  as  to  discharge  the  debtor  from 
liability  for  the  debt  The  defendants  having 
assupied  the  burden,  the  issue  in  the  case  turn- 
ed on  whether  they  could  dUiprove  the  testi- 
mony of  Crews  and  show  that  Crews  had 
knowledge  of  the  proceedings  in  bankruptcy. 
The  defendants  attempted  to  do  this  by  prov- 
ing that  the  person  who  represented  himself 
as  the  agent  of  Crews  for  the  sale  of  the  goods 
in  question  was  told  by  the  defendants  that 
they  had  been  adjudged  bankrupts  and  had 
offered  a  composition  to  their  creditors.  In 
other  words,  the  proof  for  the  defendants 
went  to  the  point  that  th^r  told  the  agent 
who  sold  them  the  goods  of  the  proceedings 
in  bankruptcy.  This  fell  far  short  of  proving 
that  Crews,  the  plaintiff,  had  actual  knowl- 
edge. It  raised  no  issue  of  fact  with  Crews' 
testimony  that  he  had  neither  notice  nor 
knowledge  of  the  proceedings  in  bankruptcy. 
Where  one  attempts  to  bind  a  principal  with 
notice  through  an  agent,  proof  of  the  agency 
Is  indispensable.  Proof  of  agency  and  au- 
thority to  sell  goods  does  not  carry  with  It 
agency  and  authority  to  collect;  and  Collins 
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&  Toole,  not  haying  scheduled  Ciews  as  a 
creditor,  and  relying  on  notice  or  actual 
knowledge  to  defeat  the  collection  of  this 
debt,  were  required  to  show  that  the  agent 
was  acting  within  his  agency  ai^d  within  the 
scope  of  his  authority  and  duty  as  such 
agent 

In  other  words,  the  burden  was  upon  Col- 
lins &  Toole  to  show  that  the  salesman 
(whose  name  seems  to  bsTe  been  unknown 
to  them,  and  whose  only  connection  with  the 
plaintiff  was  established  by  the  fact  that 
he  made  two  efforts  in  his  behalf  to  sell 
the  defendants  goods,  one  of  which  resulted 
in  the  sale  of  the  goods,  the  purchase  price 
of  which  is  the  basis  of  this  suit  and  that 
at  the  time  of  the  second  offer  he  told  him  of 
the  bankruptcy  proceedings)  had  authority 
not  only  to  collect  debts  due  the  plaintiff, 
but  that  it  was  within  the  scope  of  his  au- 
thority, and  one  of  the  duties  of  his  agency, 
to  convey  the  Information  he  received  to 
Crews.  Otherwise,  the  proof  that  he  sold 
the  goods  amounted  to  nothing,  and,  as 
this  was  all  that  the  defendants  proved,  they 
totally  failed  to  show  that  the  plaintiff  had 
either  notice  or  knowledge  of  the  proceedr 
ings  in  bankruptcy.  If  the  defendants  had 
shown  that  in  a  long  course  of  dealings  with 
the  plaintiff  this  unknown  salesman,  or  an- 
other salesman,  had  been  accustomed  to  col- 
lect for  the  plaintiff,  and  payments  to  such 
salesman  had  been  recognized  and  ratified 
by  the  plaintiff,  there  might  have  been  rea- 
son for  inferring  that  the  agent  had  power 
to  collect.  The  salesman  in  this  case,  how- 
ever, so  far  as  appears  from  the  evidence, 
did  not  even  offer  to  collect,  or  request  pay- 
ments. In  behalf  of  the  plaintiff,  and  does 
not  appear  to  have  known  that  Collins  & 
Toole's  accoimt  was  not  paid,  until  so  in- 
formed by  them.  The  defendants  having 
relied,  for  proof  of  agency,  upon  evidence 
of  the  relative  situation  of  the  parties,  the 
rule  that  such  agency  is.  established  no  fur- 
ther than  is  necessary  for  the  discharge  of 
the  duties  ordinarily  belonging  to  it  will 
control.  All  that  they  proved  in  regard  to 
the  salesman  was  that  he  was  an  agent  to 
selL  This,  as  held  by  the  Supreme  Court  in 
Walton  Guano  Co.  v  McCali,  111  6a.  114, 
36  S.  E.  469,  did  not  carry  with  it  authority 
to  collect,  and  certainly  raised  no  such  in- 
ference as  could  reasonably  satisfy  a  jury 
that  it  was  one  of  the  duties  of  such  agent 
to  notify  the  plaintiff  of  the  proceedings 
in  bankruptcy,  pending  against  the  defend- 
ants. Under  the  rule  laid  down  in  Wikle  v. 
L.  &  N.  R.  Co.,  116  Ga.  309.  42  S.  B.  625, 
the  scope  of  the  agency  was  limited  strictly 
to  what  was  proven.  At  best,  this  was  only 
agency  to  sell.  And  this  is  a  sound  rule. 
Any  other  would  be  extremely  hazardous. 
The  verdict  directed  is  in  accord  with  well- 
settled  rules  of  law  and  evidence.  Certain- 
ly these  rules  should  not  be  strained  or  ex- 
tended to  enable  a  debtor,  who  omitted  this 
creditor's  name  from  the  list  of  his  credit- 


ors in  his  schedule,  and  whose  only  notice 
to  him  was  expected  to  be  conveyed  by  a 
salesman  (who  might  never  have  come,  but 
happened  by  haphazard  to  drop  in),  to  de- 
feat the  collection  of  a  debt  confessedly  Just. 
•  Judgment  affirmed. 

POWELL,  J.,  disqualified. 


(3  Ga.  App.  178) 
DROUGHT  et  al.  v.  POAGB.    (No.  300.) 
(Court  of  Appeals  of  Georgia.    Dec.  9,  1907.) 

1.  Gabnishment— Dissolving  Bond— Rights 
OF  Uses. 

Where  garnishment  has  been  issued,  and 
the  defendant,  for  the  purpose  of  dissolving  the 
garnishment,  executes  a  bond  under  section  4718 
of  the  Civil  CTode  of  1895  for  the  use  of  a  named 
usee,  such  recital  does  not  make  the  usee  a 
party  claimant  of  the  property  in  the  hands  of 
the  garnishee,  and  entitled  as  such  to  have  an 
issne  tendered,  and  disposed  of  as  to  the  title  to 
the  property  before  final  judgment  can  be  en- 
tered against  the  garnishee  and  on  the  dissolu- 
tion bond. 

2.  JUDtJKENT  —   C0N0LT7nTSNE88  —  PaETMS 

—Right  to  Open. 

Where  a  defendant  ezecates  a  bond  to  dis- 
solve a  garnishment,  not  for  himself  individual- 
ly, but  for  the  use  of  a  named  usee,  the  interest 
of  the  defendant  and  that  of  the  usee  are  iden- 
tical, and  a  final  judgment  against  the  defend- 
ant is  conclusive  against  the  usee,  and,  after 
judgments  have  been  entered  against  the  ga|^ 
nishee  and  on  the  dissolution  bond,  the  judg- 
ments should  not  be  opened  at  the  instance  of 
the  usee  in  order  to  allow  him  to  make  a  claim 
to  the  property  in  the  hands  of  the  garnishee 
which  has  been  appropriated  as  the  property 
of  the  defendant  to  the  payment  of  the  judgment 
in  favor  of  the  plaintiff. 
8.  Garnishment  —  Pabtiks  —  Claiicant  — 

Pleading— Bond. 

Before  a  claimant  becomes  a  party  to  a  gar- 
nishment suit,  he  must  file  a  claim  to  the  prop- 
erty apparently  belonging  to  the  defendant,  m 
the  hands  of  the  garnishee,  or  he  must  give  a 
bond  to  dissolve  the  garnishment  under  the  pro- 
visions of  section  4720  of  the  Civil  (3ode  of  1895w 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Savannah;  T.  Bl. 
Norwood,  Judge. 

Action  by  E.  B.  Drought  and  others 
against  Anna  C.  Woodbridge,  In  which  the 
garnishment  summons  was  served  on  J.  P. 
Brooks,  guardian  and  ex  officio  administra- 
tor of  the  estate  of  Florence  A.  Bryan,  de- 
ceased, pending  which  defendant  Woodbridge 
filed  a  statutory  bond  to  release  the  garnish- 
ment. A  judgment  in  favor  of  plaintiff  hold- 
ing the  property  subject  having  been  affirm- 
ed, plaintiff  entered  judgment  against  the 
garnishee  and  the  sureties  on  the  dissolving 
bond,  and  later  against  defendant  There- 
after C.  A  Poage,  claiming  to  be  a  party  to 
the  dissolving  bond,  moved  to  open  said  judg- 
ments which  motion  was  allowed,  after 
which  plaintiff  and  defendant  B.,  the  surety 
on  the  garnishment  bond,  moved  for  a  new 
trial,  which  Poage  moved  to  dismiss.  From 
an  order  dismissing  such  motion,  movants 
bring  error.    Reversed. 

Garrard  &  Meldrim  and  Twiggs  &  Oliver, 
for  plaintiffs  in  error.  Geo,  W.  Owens,  tot 
defendant  in  error. 
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HILL,  C.  J.  Drought  caused  an  attach- 
ment to  be  issued  against  Anna  G.  Wood- 
bridge,  returnable  to  the  May  term,  1899,  of 
the  city  court  of  Savannah.  This  attachment 
was  levied  by  serving  a  summons  of  garnish- 
ment on  J.  F.  Brooks,  guardian  and  ex  officio 
administrator  of  the  estate  of  Florence  A. 
Bryan,  on  the  16th  of  March,  1899.  On  the 
5th  day  of  June,  1899,  the  garnishee  filed 
his  answer  in  the  attachment  suit.  This  an- 
swer, among  other  things,  set  6ut  that  the 
garnishee  had  in  his  hands  as  the  net  dis- 
tributive share  of  Anna  C.  Woodbridge  In 
the  estate  of  Florence  A.  Bryan  $4,779.68, 
which  he  held  under  an  order  of  the  superior 
court  of  Chatham  county  to  await  the  result 
of  litigation  pending  in  that  court  of  John 
M.  Bryan  and  Others  v.  Jordan  F.  Brooks, 
Guardian  and  Ex  Officio  Administrator  of 
Florence  A.  Bryan,  Deceased.  On  said  5th 
day  of  June,  1809,  the  garnishment  was  dis- 
solved by  the  defendant  Anna  O.  Woodbridge, 
who  gave  a  statutory  bond  as  prescribed  by 
section  4718  of  the  Civil  Code  of  1895;  the 
bond  being  as  follows:  "State  of  Georgia, 
Chatham  County.  Know  all  men  by  these 
presents  that,  whereas,  A.  E.  Drought,  for 
the  use  of  B.  B.  Drought,  has  Issued  out  pro- 
cess of  garnishment  against  Mrs.  A.  C.  Wood- 
bridge,  of  the  county  of  Orange,  state  of 
Florida,  returnable  to  the  city  court  of  Sa- 
vannah, for  the  sum  of  $3,759.50;  and, 
whereas,  the  said  A.  C.  Woodbridge,  for  the 
use  of  O.  A.  Poage,  desires  to  dissolve  the 
said  garnishment  by  giving  bond  according  to 
the  statute  in  such  cases  made  and  provid- 
ed: Now,  we,  the  said  A.  C.  Woodbridge, 
for  the  use  of  C.  A.  Poage,  as  principal,  and 
the  Fidelity  &  Deposit  Company  of  Mary- 
land, a  corporation,  as  security,  acknowledge 
ourselves  jointly  and  severally  boimd  to  A. 
E.  Drought,  for  the  use  of  E.  B.  Drought,  to 
pay  the  Judgment  that  shall  be  rendered  on 
said  garnishment;  upon  condition,  neverthe- 
less, that  should  the  said  A.  C.  Woodbridge, 
for  the  use  of  C.  A.  Poage,  make  unto  the 
said  A.  E.  Drought,  for  the  use  of  E.  B. 
Drought,  full  payment  of  the  judgment  that 
shall  be  rendered  on  said  garnishment,  or 
should  the  said  Fidelity  &  Deposit  Company 
do  so  for  them,  then  this  bond  to  be  void" — 
signed,  etc.  On  the  trial  of  the  attachment 
suit,  a  verdict  was  rendered  In  favor  of 
the  plaintiff  Drought  against  the  defendant 
Woodbridge.  The  case  was  taken  to  the 
Supreme  Court,  and  the  judgment  in  favor 
of  the  plaintiff  was  affirmed.  il8  6a.  671, 
672,  45  S.  B.  266.  On  September  4,  1903, 
after  the  judgment  of  the  Supreme  Court 
had  been  made  the  judgment  of  the  city 
court,  the  plaintiff  entered  up  judgment 
against  the  garnishee,  and  also  entered  up 
judgn^ent  against  the  defendant  A.  C.  Wood- 
bridge,  and  against  the  surety  on  her  bond 
to  dissolve  the  garnishment,  viz.,  the  Fideli- 
ty &  Deposit  Company  of  Maryland,  and  on 
September  11,  1903,  a  final  judgment  was 
entered  up  against  her  on  said  dissolution 


bond,  and  also  against  the  garnishee  and 
against  the  surety  on  the  bond.  By  direc- 
tion of  the  superior  court,  through  an  inter- 
locutory decree  in  the  case  pending  there 
touching  the  Bryan  estate,  the  garnishee  in 
this  case,  Jordan  F.  Brooks,  as  administra- 
tor, bad  previously  paid  over  all  the  money 
in  his  hands  to  W.  B.  Leaken  as  the  attor- 
ney of  record  for  Anna  C.  Woodbridge  and 
C.  A.  Poage.  Under  these  judgments  of  the 
city  court,  the  Fidelity  &  Deposit  Company 
of  Maryland,  surety  on  the  dissolution  bond, 
made  payment  to  the  attorneys  of  record  of 
the  plaintiff  Drought,  Messrs.  Twiggs  & 
Oliver. 

On  October  23,  1903,  C.  A.  Poage,  through 
his  attorney,  George  W.  Owens,  Esq.,  filed  a 
motion  in  the  city  court  of  Savannah  to 
open  the  judgment  In  that  court  against  the 
garnishee,  entered  on  the  4th  day  of  Septem- 
ber, 1903,  and  the  judgment  on  the  bond  dis- 
solving the  garnishment,  entered  on  the  same, 
and  the  final  judgment  rendered  on  the  11th 
day  of  September,  1903.  In  this  motion, 
claiming  that  he  was  a  party  to  the  bond  dis- 
solving the  garnishment,  and  that  he  as  such 
claimant  had  dissolved  the  garnishment,  he 
assigns  the  following  reasons  why  the  judg- 
ments should  be  opened:  "(1)  That  no  issue 
was  ever  tendered  on  said  claim  as  required 
by  law,  and  no  traverse  filed  to  the  answer 
of  said  garnishee  as  required  by  law.  (2) 
That  said  claim  was  never  assigned  for  trial 
as  required  by  law.  (3)  That  no  hearing  was 
ever  had  on  said  claim,  as  required  by  law. 
(4)  That  said  judgments  were  rendered  in 
the  absence  of  the  movant  and  his  counsel, 
and  without  the  assent  of  the  movant  or  of 
his  counsel  or  any  notice  given  to  the  movant 
or  to  his  counsel  of  the  proposed  judgments 
to  be  taken,  said  counsel  being  absent  by 
leave  of  court,  had  and  obtained  in  due  form 
of  law  on  the  5th  day  of  August,  1903,  and 
said  leave  being  granted  to  faid  counsel  for 
providential  causes.*'  For  these  reasons  the 
movant  "prays  that  the  said  judgments,  hav- 
ing been  improvldently  rendered,  may  be 
opened  and  set  aside  in  terms  of  law."  This 
motion  was  duly  served  upon  the  plaintiff 
Drought  and  the  defendants,  Brooks,  guard- 
ian and  ex  officio  administrator  of  the  es- 
tate of  Florence  A.  Bryan,  and  the  Fidelity 
&  Deposit  Company  of  Maryland,  surety  on 
the  garnishment  bond. 

Drought,  the  plaintiff,  filed  a  general  de- 
murrer to  the  motion  to  reopen  and  set  aside 
these  judgments,  and  subject  to  his  demurrer 
he  filed  an  answer  to  said  motion  on  the  fol- 
lowing grounds:  "(1)  That  said  C.  A.  Poage 
is  not  a  party  to  said  case  as  claimant  or 
otherwise,  and  has  no  right  to  move  the  court 
to  open  said  judgments.  (2)  That  no  claim 
has  ever  been  interposed  by  the  said  Poage. 
and  therefore  no  issue  could  be  tendered  and 
no  hearing  could  be  had  on  a  claim  not  ten- 
dered. (3)  That  the  absence  of  movant  or  of 
his  counsel  at  the  time  said  judgments  were 
entered  should  not  and  cannot  affect  the  va- 
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lldity  and  binding  force  of  said  Judgments, 
as  the  said  movant  was  not  a  party  to  said 
case  and  had  no  rights  in  said  case  which 
the  court  was  legally  and  equitably  bound  to 
consider.  (4)  That  notwithstanding  the  fact 
that  said  Poage  Is  not  a  party  of  record  in 
said  case,  he  was  fully  apprised  of  all  pro- 
ceedings before  they  were  taken,  and  had 
full  opportunity  to  be  present  himself  or  to 
be  represented  by  an  attorney  before  and  at 
the  time  ail  of  said  Judgments  were  taken, 
and  whatever  rights  movant  may  have  had 
in  this  case  connected  with  those  of  Mrs. 
Anna  C.  Woodbridge,  or  growing  out  of  con- 
tractual relations  with  Mrs.  Anna  G.  Wood- 
bridge,  apparent  from  the  record  In  said  case, 
were  fully  considered  and  passed  upon  by  an 
attorney  of  this  court,  who  acted  for  Mr. 
George  W.  Owens,  both  in  the  Supreme  Gourt 
of  Georgia  and  in  this  court,  and  after  a  full 
and  thorough  examination  of  the  entire  mat- 
ter, the  said  attorney  who  appeared  for  Mr. 
Owens  gave  his  full  consent  that  the  final 
Judgment  of  September  11,  1903,  should  be 
entered." 

The  other  defendants,  Brooks,  garnishee 
and  ex  officio  administrator,  etc.,  and  the  Fi- 
delity &  Deposit  Gompany  of  Maryland,  both 
answered  said  motion  to  open  and  set  aside 
the  Judgments  on  the  same  grounds  as  set  out 
by  the  plaintiff  Drought,  and  set  out  the  fol- 
lowing additional  reasons  why  the  motion 
should  not  be  granted :  "That  the  said  Poage 
was  a  party  to  the  case  of  J.  M.  Bryan  et  al. 
V.  Florence  A.  Bryan,  deceased,  et  al.,  in  the 
superior  court,  brought  to  the  March  term, 
1899,  the  same  being  an  equitable  proceeding ; 
and  before  verdict  and  decree  was  taken  in 
said  cause,  said  Poage  was  made  a  party  to 
the  same  by  order  of  the  court  on  May  2, 
1899,  claiming  to  be  an  assignee,  for  valuable 
consideration,  of  the  interest  of  Anna  G. 
Woodbridge  in  the  estate  of  Florence  A. 
Bryan.  That  said  cause  went  to  final  decree 
after  said  Poage  was  made  a  party,  •  •  • 
by  the  terms  of  which  decree,  among  other 
things,  it  was  provided  that  the  portion  of 
said  estate  coming  to  said  Anna  G.  Wood- 
bridge  should  be  held  up  in  the  hands  of  said 
Brooks,  guardian  and  ex  officio  administrator, 
subject  to  the  future  decree  of  said  court,  in 
view  of  the  claim  made  by  the  said  assignee, 
G.  A«  Poage,  and  of  the  garnishment  which 
had  been  served  upon  said  guardian  and  ex 
officio  administrator.  That  in  said  cause,  by 
decretal  order  taken  on  June  5,  1899,  after 
the  money  in  the  hands  of  said  guardian  and 
ex  officio  administrator,  except  the  part 
awarded  to  Anna  G.  Woodbridge,  •  •  ♦ 
had  been  depoi-ited  by  said  Brooks,  as  such 
guardian  and  administrator.  In  the  Ghatham 
Bank  subject  to  the  Joint  check  of  himself 
and  the  Judge  of  the  superior  court.  It  was 
decreed  that  there  was  no  issue  between  An- 
na G.  Woodbridge  and  G.  A.  Poage,  and  that 
it  appeared  to  the  court  that  Anna  G.  Wood- 
bridge,  for  the  use  of  said  Poage,  has  dis- 
solved the  garnishment  of  A.  E.  Drought,  for 


the  use  of  E.  B.  Drought,  which  had  been 
served  upon  the  said  Brooks,  guardian  and  ex 
officio  administrator,  ♦  ♦  ♦  and  it  was  or- 
dered, in  and  by  the  terms  of  said  decree, 
that  Brooks,  guardian  and  ex  officio  adminis- 
trator, should  pay  to  the  order  of  W.  R. 
Leaken,  counsel  of  record  for  said  Anna  G. 
Woodbridge  and  for  said  G.  A.  Poage,  her 
assignee,  all  the  moneys  in  his  hands  as  the 
share  of  said  Anna  G.  Woodbridge  in  the  es- 
tate of  said  Florence  A.  Bryan,  ♦  •  • 
which  order  was  taken  by  W.  R.  Leaken,  as 
attorney  for  said  Anna  G.  Woodbridge  and 
for  said  G.  A.  Poage,  and  at  their  instance. 
Further,  that  upon  the  same  day  (June  5, 
1899)  the  bond  dissolving  said  garnishment 
made  by  Anna  G.  Woodbridge  is  dated,  she 
signed  herself  for  the  use  of  G.  A.  Poage, 
with  the  Fidelity  &  Deposit  Gompany  of 
Maryland  as  surety,  which  bond  was  strictly 
in  accordance  with  the  Code  of  Georgia  for 
the  dissolution  of  a  garnishment  by  the  de- 
fendant, and  not  by  the  claimant,  and  upon 
the  execution  of  said  bond  the  money  in  the 
hands  of  Brooks,  guardian,  etc,  was  payable 
to  W.  R.  Leaken,  as  attorney  under  said  de- 
cretal order  of  the  court,  for  the  said  Anna 
G.  Woodbridge  and  said  G.  A.  Poage;  their 
interests  being  identical,  anid  there  being  no 
issue  between  them,  but  after  said  bond  was 
taken,  dissolving  said  garnishment,  by  agree- 
ment between  said  W.  R.  Leaken,  as  attorney 
for  said  parties,  and  the  said  Jordan  F.  Brooks, 
the  said  money  in  his  hands,  or  the  greater 
portion  thereof,  was  left  on  deposit  with  the 
said  Jordan  F.  Brooks  as  agent  of  said  com- 
pany, to  protect  the  said  company  in  the 
premises.  That  therefore  the  said'  O.  A. 
Poage  was  privy  to  all  that  had  been  done  in 
this  case,  and  linked  his  fortunes  in  said 
cause  with  those  of  Anna  G.  Woodbridge,  and 
has  no  right  to  move  to  open  said  Judgment 
of  this  court  or  to  set  the  same  aside,  having 
never  seen  fit  to  make  a  distinct  claim  to  said 
money  or  property  in  the  bands  of  said  gar- 
nishee, and  said  Poage  has  no  rights  In  the 
premises  on  the  merits.  Respondent  denied 
that  said  Poage  ever  has  been  a  claimant  in 
said  garnishment  proceedings,  or  that  he  has 
ever  dissolved  the  same,  but,  on  the  contrary, 
avers  that  whatever  rights  he  may  claim  to 
have  as  so-called  assignee  of  said  Anna  C. 
Woodbridge,  he  has  staked  upon  the  issue  be- 
tween said  Drought  and  the  said  A.  G.  Wood- 
bridge  in  the  litigation  Just  ended,  and  in 
which  the  remittitur  of  the  Supreme  Gourt 
has  been  fil^  and  made  the  Judgment  of  this 
court,  and  under  which  Judgment  of  this 
court  this  garnishee  and  the  said  surety  com- 
pany have  been  compelled  to  pay  said  money 
to  said  E.  B.  Drought" 

On  July  SO,  1904,  the  motion  to  open  the 
Judgments  came  on  to  be  heard  before  Judge 
Norwood  in  the  city  court  of  Savannah,  and 
testimony  was  Introduced  for  both  parties 
(a  brief  of  the  evidence  duly  appearing  in 
the  record),  and  the  court  on  the  same  day, 
rendered  a  decision  opening  said  Judgments 
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of  September  4  and  11,  1903.  To  tbls  judg- 
ment opening  the  said  judgments,  B.  B. 
Drought  and  Jordan  F.  Brooks,  guardian, 
etc.,  and  the  Fidelity  &  Deposit  Company  of 
Maryland,  surety,  excepted  pendente  lite, 
and  the  exceptions  pendente  lite  were  duly 
certified  by  the  court  and  ordered  to  be 
placed  on  the  record  In  open  court  August 
27,  1904.  Subsequently,  on  the  27th  of  Au- 
gust, 1904,  and  at  the  same  term  of  court, 
a  motion  for  a  new  trial  was  made  by  the 
above-named  parties,  and  said  motion  was 
amended  on  July  16,  1906.  Said  motion  was 
heard  on  July  16, 1906,  and  said  G.  A.  Poage, 
through  his  attorney,  moved  the  court  orally 
to  dismiss  the  motion  for  a  new  trial  on 
the  ground  that  a  direct  bill  of  exceptions 
was  the  only  remedy  for  correcting  any  er- 
rors the  court  may  have  made  in  opening  the 
judgments  rendered  In  said  case  September 
4^  1903,  and  September  11,  1903,  which  mo- 
tion the  court  sustained,  and  dismissed  the 
motion  for  a  new  trial,  and  the  movants  all 
except  The  foregoing  is  a  substantial  state- 
ment of  the  material  questions  made  in  the 
record. 

The  judgment  of  the  lower  court  dismiss- 
ing the  motion  for  a  new  trial  is  strongly 
challenged  by  the  plaintiffs  in  error.  In  view 
of  the  fact  that  the  plaintiffs  in  error  made 
timely  exceptions  pendente  lite  to  the  judg- 
ment in  favor  of  the  movant,  on  the  motion 
to  open  and  set  aside  the  judgments,  which 
exceptions  were  duly  allowed  and  certified 
by  the  court  and  preserved  as  part  of  the 
record,  and  the  further  fact  that  in  the  bill 
of  exceptions  to  this  court,  and  in  the  brief, 
error  Is  assigned  on  these  exceptions  pen- 
dente lite,  it  becomes  immaterial  and  un- 
necessary for  this  court  to  pass  upon  the 
alleged  error  in  dismissing  the  motion  for  a 
new  trial.  Especially  Is  this  true  where  the 
same  questions  are  made  In  the  exceptions 
pendente  lite  as  are  made  in  the  motion  for 
a  new  trial  Generally,  a  direct  bill  of  ex- 
ceptions Is  the  appropriate  remedy  to  bring 
up  alleged  errors  in  the  progress  of  a  civil 
action  at  law,  where  such  errors  are  predi- 
cated upon  the  decision  of  the  judge  on  mo- 
tions and  the  like,  and  where  the  judgment 
complained  of  is  a  conclusion  of  law  upon 
the  facts  of  the  case  as  they  appear  of  rec- 
ord— for  instance,  a  judgment  on  demurrer, 
a  motion  in  arrest,  or  a  motion  to  set  aside 
a  judgment,  or  a  nonsuit,  and  the  like.  Fan- 
nin V.  Durden,  54  Ga.  476.  In  the  instant 
case,  a  motion  was  made  in  writing  to  open 
certain  Judgments  which  were  regular  on 
their  face,  but  which  were  alleged  to  have 
been  improvldently  rendered  because  of  facts 
both  of  record  and  dehors  the  record.  It  is 
not  a  technical  motion  to  set  aside  the  judg- 
ments, for  such  motions  can  only  be  based 
upon  some  defect  which  appears  on  the  face, 
of  the  record.  Dugan  v.  McGlann,  60  Ga. 
353;  Pulllam  v.  Dillard,  71  Ga.  5^;  Artope 
V.  Barker,  74  Ga.  462;  Regopoulas  v.  State, 
116  Ga.  596,  42  &  E.  1014.    The  proceeding 


is  more  appropriately  a  petition  in  a  court 
of  law  to  open  and  set  aside  a  judgment  for 
reasons  both  of  law  and  fact,  and  is  anal* 
ogous  to  an  equitable  petltljon  to  set  aside  a 
judgment  of  a  court  of  competent  jurisdic- 
tion for  fraud,  accident,  or  mistake,  etc. 
This  petition  was  duly  served  on  all  the  nec- 
essary parties  and  they  appeared  and  de- 
fended. On  the  Issues  made  by  the  plead- 
ings, evidence  both  oral  and .  documentary 
was  introduced  and  considered,  and  the 
judge,  without  the  intervention  of  a  jury, 
rendered  a  final  judgment  We  think  this 
judgment  could  have  been  properly  excepted 
to  directly  by  bill  of  exceptions,  or  a  motion 
for  a  new  trial  could  have  been  made.  In 
this  case  practically  both  remedies  were 
adopted,  and  the  decision  of  the  court  open- 
ing the  judgments  in  question  was  attack- 
ed with  both  weapons.  Pretermitting,  how- 
ever, any  ruling  on  the  judgment  dismissing 
the  motion  for  a  new  trial,  except  as  above 
indicated,  we  prefer  to  end  the  litigation  by 
deciding  the  meritorious  questions  clearly 
and  timely  made  by  the  exceptions  pendente 
lite  and  preserved  in  the  record. 

The  movant  (now  defendant  in  error)  bases 
his  right  to  have  the  judgments  of  September 
4  and  11,  1903,  opened  and  set  aside  on  the 
ground  that  he  was  a  party  to  the  suit  of 
Drought  against  Woodbridge  when  the  bond 
was  filed  to  dissolve  the  garnishment;  that 
the  giving  of  the  dissolution  bond  by  defend- 
ant Woodbridge,  "for  the  use  of  C.  A.  Poage," 
was  tantamount  to  filing  a  claim  by  him  as 
usee;  and  he  contends  that  the  judgments 
entered  in  this  case  without  any  issue  on  the 
claim  or  traverse  of  the  garnishee's  answer 
were  illegal.  Unquestionably,  where  a  claim- 
ant has  filed  a  bond  to  dissolve  a  garnish- 
ment he  becomes  a  party  to  the  suit  In 
this  case  Poage  did  not  file  a  claim,  nor  did 
he  make  a  claimant's  bond.  The  bond  as 
given  by  the  defendant  Woodbridge,  ''for  the 
use  of  O.  A.  Poage,"  was  a  statutory  bond 
by  a  defendant  for  the  purpose  of  dissolving 
the  garnishment  as  provided  for  in  section 
4718  of  the  Civil  Code  of  1895.  Its  condition 
was  *'to  pay  the  judgment  that  shall  be  ren- 
dered on  the  garnishment"  The  condition 
In  a  claimant's  bond  to  dissolve  a  garnish- 
ment is  entirely  different  Section  4720,  Civ. 
Code  1895.  If  the  defendant  in  error  had 
given  a  bond  according  to  the  provisions  of 
section  4720,  based  on  a  claim  to  the  prop- 
erty in  the  hands  of  the  garnishee,  he  would 
have  been  a  party  to  the  suit  and  it  would 
have  been  irregular  to  have  entered  judgment 
against  the  garnishee  finding  the  property 
in  his  hands  subject  to  the  plaintiff's  judg- 
ment against  the  defendant  without  first 
disposing  of  the  issue  on  the  claim.  The  Su- 
preme Court  when  the  attachment  suit  of 
Drought  against  Woodbridge  was  before  It 
expressly  ruled  that  the  bond  in  this  case 
dissolving  the  garnishment  was  a  bond  by 
the  defendant.  118  Ga.  671,  45  S.  E.  266. 
The  fact  that  it  was  recited  in  the  bond  that 
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tbe  defendant  made  It  "for  the  use  of  0.  A. 
Poage"  did  not  convert  It  Into  a  claimant's 
bond.  These  words,  "for  the  use  of,"  in  this 
case  simply  indicated  that  the  interests  of 
the  defendant  and  the  party  she  designated 
as  "usee"  were  identical.  Indeed,  the  record 
shows  that  in  the  suit  pending  in  the  superior 
court  of  Chatham  county  of  Bryan  et  al.  v. 
Brooks,  guardian  and  ex  officio  administrator 
of  the  estate,  of  Florence  A.  Bryan,  et  al., 
0.  A.  Poage,  claiming  to  be  an  assignee  for 
a  valuable  consideration  of  the  interests  of 
Mrs.  A.  C.  Woodbridge  in  said  estate,  before 
said  suit  went -to  final  decree,  was  made  a 
party,  and  the  court  held  that  there  was  no 
issue  between  said  assignee  and  Anna  O. 
Woodbridge.  The  interests  of  Anna  C.  Wood- 
bridge  and  C.  A.  Poage  as  to  the  funds  in  the 
hands  of  the  garnishee  being  therefore  iden- 
tical, when  she  made  the  bond  for  the  use  of 
G.  A.  Poage,  and  the  money  was  thereupon 
paid  over  to  W.  R.  Leaken,  the  attorney  of 
record  for  Mrs.  Anna  0.  Woodbridge  and  0. 
A.  Poage,  it  became  a  matter  entirely  be- 
tween them  and  their  attorney. 

It  is  clear  that  Poage  was  in  no  sense  a 
party  claimant  in  the  garnishment  proceed- 
ings based  on  the  attachment  suit  of  Drought 
V.  Woodbridge.  If  he  was  a  party  at  all,  it 
was  as  a  defendant  with  Woodbridge,  and 
when  Woodbrldge's  rights  were  concluded  by 
the  Judgment  of  the  Supreme  C5ourt,  so  were 
his  in  the  then  state  of  the  pleadings.  After 
the  Supreme  Ctourt  had  decided  against  the 
defendant  Woodbridge,  the  plaintiff,  when 
the  remittitur  was  filed  In  the  court  below, 
had  the  right  to  enter  up  judgment  against 
the  defendant,  against  the  garnishee  on  his 
answer,  and  also  against  the  principal  and 
surety  on  the  dissolution  bond.  Before  the 
final  judgment  was  so  entered,  Poage  might 
have  claimed  the  fund  in  the  hands  of  the 
garnishee,  belonging  to  the  defendant  Wood- 
bridge,  as  an  assignee  for  a  valuable  consid- 
eration. In  other  words,  he  could  have  made 
himself  a  party  claimant  This  he  did  not 
do.  It  is  too  late  for  him,  after  a  judgment 
has  been  properly  rendered,  and  after  the 
surety  on  the  dissolution  bond  has  paid  the 
judgment  and  received  the  money  of  the  prin- 
cipal In  the  bond,  which  he  claimed  as  assign- 
ee in  the  suit  pending  in  the  superior  court, 
and  received  it  from  his  attorney  of  record, 
to  come  into  court  and  ask  that  these  judg- 
ments be  opened  and  he  be  allowed  to  make 
a  claim  to  the  fund  already  legally  and  equi- 
tably applied  to  the  payment  of  the  judgment 
against  his  surety.  Not  being  a  party  to  the 
suit  when  the  judgments  were  rendered,  the 
absence  of  his  attorney  furnished  no  reason 
why  they  should  have  been  opened.  The  Su- 
preme Court,  in  Moore  v.  Kelly  &  Jones  Co., 
109  Ga.  798,  35  S.  B.  168,  declares  that: 
"While  a  motion  to  set  aside  a  judgment  is 
addressed  to  the  sound  discretion  of  the 
judge,  it  should  not,  although  made  during 
the  term  at  which  the  judgment  was  render- 
ed, be  granted,  unless  some  meritorious  rea- 


son be  given  therefor."  The  absence  of  Mr. 
Owens,  who,  according  to  the  record,  was 
the  attorney  for  the  defendant  Woodbridge, 
whose  rights  had  been  fully  determined  by 
the  Supreme  Court,  constituted  no  legal  or 
meritorious  reason  why  the  court  should  have 
opened  judgments  properly  and  regularly  en- 
tered, at  the  instance  of  one  who  was  not  a 
party  and  who  apparently  had  no  Interest  in 
the  matter  between  the  parties  litigant  We 
think  the  judgment  of  the  city  court,  on  the 
motion  of  Poage,  that  the  judgments  against 
the  garnishee  and  on  the  bond  dissolving  the 
gamishoaent  be  opened,  was  erroneous^  and 
should  be  set  aside. 
Judgment  reversed. 


(62  W.  Va.  654) 

CA VENDER  v.  CITY  OF  CHARLESTON. 

(Snpreme  Court  of  Appeals  of  West  Virginia. 
Nov.  19,  1907.) 

1.  BRinaES—DuTY  op  City  to  Repair. 

Where,  by  the  extension  of  tbe  corporate 
limits  of  a  city,  a  public  bridge,  owned  and 
controlled  by  a  county,  comes  to  be  within  such 
city,  it  becomes  the  duty  of  the  city  to  keep 
the  bridge  in  repair. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Bridges,  f  52.] 

2.  Municipal    Corporations  —  Bbidobs  — 
When  Part  of  Streets. 

A  public  bridee  over  a  stream  connecting 
streets  of  a  city  is  a  part  of  such  streets. 

[E3d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  §  1595.] 

3.  Bridges— Liability  for  Defects. 

The  city  of  Charleston  is  under  daty  to 
repair  that  bridge  over  Elk  river  connecting 
Lovell  and  Charleston  streets,  called  the  "Sus- 
pension Bridge,"  and  is  liable  for  damage  to 
persons  and  property  arising  from  Injury  to  the 
same  caused  by  defect  or  want  of  repair  of 
the  bridge. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Bridges,  S  52.] 

4.  Municipal  Corporations— Extension  of 
Corporate  Livits— Repairs  of  Bridge. 

The  Legislature  has  power  to  enlarge  the 
corporate  limits  of  a  city  or  town  and  trans- 
fer the  duty  of  maintenance  and  repair  of  a 
public  bridge  within  such  limits  from  the  county 
to  the  town  or  city. 

5.  Bridges— Legislative  Control. 

Power  of  Legislature  over  munldpal  cor- 
porations discussed. 

FEd.  Note.— For  cases  in  point,  see  CenL  Di«. 
vol.  8,  Bridges,  S  52.] 

6.  Municipal    Corporations  —  Duties    of 
City. 

Where  a  statute  confers  power  npon  a  mu- 
nicipal corporation  to  be  exercised  for  the  pub- 
lic good,  the  exercise  of  the  power  is  not  merely 
discretionary,  but  imperative,  and  the  words, 
"the  council  shall  have  power  to,"  mean  duty 
and  obligation. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Kauawha  County. 

Action  by  Lillian  S.  Cavender,  by  her  next 
friend,  against  the  city  of  Charleston.  Judg- 
ment for  defendant,  and  plaintiff  brings  error. 
'Reversed  and  remanded. 

Watts,  Davis  &  Mathews,  for  plaintiff  In 
error.  A.  S.  Alexander,  S.  B.  Avis,  and  W.  BL 
Chilton,  for  defendant  in  error. 
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BRANNON,  J.  Lillian  S.  Cavender  was 
crossing  Elk  river  upon  a  wire  suspension 
bridge,  and,  owing  to  a  defective  cable,  the 
bridge  fell,  and  she  received  bodily  injury 
and"  brought  an  action  for  damages  against 
the  city  of  Charleston,  and  upon  motion  of 
the  city,  the  court  struck  out  the  plaintiff's 
evidence  as  not  warranting  a  verdict  for  the 
plaintiff,  and  the  plaintiff  has  brought  the 
case  to  this  court 

It  is  not  denied  that  the  bridge  was  de- 
fective, nor  is  it  denied  that  the  plaintiff  is 
entitled  to  have  damages  for  her  injury, 
but  the  question  is  whether  the  county  of 
Kanawha  Is  liable  or  the  city  of  Charleston. 
The  plaintiff  contends  that  the  dty  is  liable. 
The  defendant  contends  that  it  is  not  liable, 
but  that  the  county  is  liable.  We  come  first 
to  sections  53  and  64  of  chapter  43  of  the 
Code  of  180G  [Code  1G06,  S§  1444, 1445],  which 
contain  the  following  provisions: 

"Any  person  who  sustains  an  iujury  to  his 
person  or  property  by  reason  of  a  public  road, 
or  bridge,  In  a  county,  or  by  reason  of  a  pub- 
lic road,  bridge,  street,  sidewalk  or  alley  in 
an  incorporated  city,  village  or  town,  being 
out  of  repair,  may  recover  all  damages  sus- 
tained by  him  by  reason  of  sach  injury,  In 
an  action  on  the  case  in  any  court  of  compe- 
tent Jurisdiction,  against  the  county  court, 
city,  village  or  town  in  which  such  road, 
bridge,  street,  sidewalk  or  alley  may  be, 
except  that  such  city,  village  or  town  shall 
not  be  9ubject  to  such  action,  unless  it  is  re* 
quired  by  its  charter  to  keep  the  road,  bridge, 
street,  sidewalk  or  alley  therein,  at  the  place 
where  such  injury  is  sustained,  in  repair. 
If  it  is  not  so  required,  the  action  and  remedy 
shall  be  against  the  county  court" 

*'Any  person  who  may  be  injured  as  afore- 
said by  reason  of  a  turnpike,  road  or  bridge 
belonging  to  any  company  or  person,  or  to 
any  county  in  its  corporate  capacity,  being 
out  of  repair,  may  recover  all  damages  sus- 
tained by  him  by  reason  of  such  Injury,  in 
the  manner  prescribed  in  the  preceding  sec- 
tion, against  such  company,  person  or  county, 
or  against  the  lessee  for  the  time  being  of  any 
such  road  or  bridge." 

It  seems  that,  under  section  53,  a  city  is 
only  liable  wh^i  by  its  charter  the  duty  de- 
volves upon  it  to  keep  a  road,  bridge,  or 
street  in  repair.  Then  the  material  question 
here  is:  Did  this  duty  rest  upon  the  city 
of  Charleston  in  respect  to  this  bridge?  The 
city  of  Charleston  formerly  bounded  on  the 
east  side  of  Elk  river  and  did  not  include 
Elk  river.  Years  back  an  Incorporated  com- 
pany, the  Elk  River  Bridge  Company,  con- 
structed this  suspension  bridge  over  Elk  riv- 
er. It  owned  land  on  both  sides  of  the  river 
on  which  were  located  the  anchors  supporting 
the  cables  of  the  bridge.  Later  that  company 
sold  and  conveyed  the  bridge  to  the  county  of 
Kanawha.  A  street  of  Charleston,  as  it 
existed  before  the  extension  of  its  corporate 
limits,  Lovell  street  connected  with  this 
bridge,  led  to  it     On  the  other  side  of  the 


river  the  turnpike  led  to  it;  the  bridge  be- 
ing thus  a  part  of  the  turnpike  connecting 
with  Lovell  street  The  bridge  was  Just  as 
much  a  part  of  the  turnpike  as  that  part  of 
the  turnpike  upon  the  soil.  Later  the  town 
of  Elk  City  was  Incorporated,  and  this  turn- 
pike approaching  the  bridge  on  the  west  side 
became  a  street  of  Elk  City.  Thus  this  bridge 
connected  Lovell  street  in  Charleston  and 
Charleston  street  in  Elk  City.  It  was  part 
of  a  continuous  highway  formed  by  those 
streets.  Later  the  corporate  limits  of  the  city 
of  Charleston  were  extended  by  an  act  passed 
in  1895  so  as  to  Include  Elk  river  and  the 
town  of  Elk  City;  the  bridge  being  thus 
within  the  city  of  Charleston.  It  was  so  at 
the  time  Ullian  S.  Cavender  received  her  in- 
jury. In  1895  by  chapter  58,  p.  126,  Acts 
1895,  the  charter  of  Charleston  was  amended. 
It  becomes  then  of  Importance,  if  not  of 
decisive  importance,  to  see  whether  this  char- 
ter puts  upon  the  city  of  Charleston  the  duty 
of  maintaining  this  bridge  in  repair.  Its 
twenty-first  section  (page  131)  is  of  broad 
scope,  giving  the  city  many  and  ample  powers 
to  be  exercised  for  the  public  benefit  It 
says :  "The  council  shall  have  power  ♦  •  • 
to  open  new  streets  and  extend,  straighten, 
widen  and  repair  old  streets  and  alleys,  to 
curb  and  pave  streets,  sidewalks  and  gutters, 
for  public  use,  and  to  alter,  improve  and 
light  the  same  *  *  *  and  shall  have  con- 
trol of  all  avenues  for  public  use  in  said 
city,  to  have  the  same  kept  in  good  order  and 
free  from  obstructions  on  or  over  them;  to 
regulate  and  determine  the  width  of  all 
streets,  sidewalks  and  public  alleys;  to  or- 
der and  direct  the  curbing  and  paving  of  all 
sidewalks  and  footways  for  public  use  in  the 
city,  to  be  done  and  kept  in  good  order  by 
the  owner  or  occupant  of  the  adjacent  proper- 
ty ;  to  control  the  construction  and  repair  of 
all  houses,  bridges  and  culverts.*'  These  pro- 
visions manifest  inteilt  to  give  wide  and  gen- 
eral powers  over  streets  of  the  city.  These 
and  many  other  powers  are  vested  by  its 
charter  act  in  the  city  of  Charleston  for  pub- 
lic benefit  as  appears  from  the  very  letter  of 
the  act  and  from  the  very  nature  of  the  pow- 
ers given  the  city.  For  no  other  purpose  than 
to  subserve  the  public  welfare  are  these 
powers  conferred.  The  city  lias  not  the 
choice  to  exercise  powers  vital  for  the  public 
weal,  such  as  the  maintenance  of  highways, 
or  not  as  it  chooses,  but  It  must  exercise  such 
powers  as  in  their  nature  are  essential  to  the 
public  welfare.  Therefore  we  say  that  this 
act  Imposes  upon  the  dty  the  duty,  the  bind- 
ing duty,  to  keep  its  streets  in  repair.  The 
nature  of  the  powers  conferred  by  the  act 
demands  this  duty  of  the  city.  Not  only  so, 
but  the  letter  of  the  statute  not  merely  gives 
the  power,  but  It  says,  in  commanding  lan- 
guage, that  the  city  '"shall  have  control  of  all 
avenues  for  public  use  in  said  city."  For 
what  purpose?  The  statute  says  this  control 
is  given  "to  have  the  same  kept  In  good  order 
and  free  from  obstruction."    Now,  this  bridge 
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within  the  corporate  limits,  essential  to  cross 
a  large  river,  forming  a  part  of  connecting 
streets  of  the  two  cities  as  they  once  existed, 
and  now  practically  made  one  street  by  the 
act  enlarging  the  city,  and  connecting  those 
streets  and  forming  a  continnons  street — ^this 
bridge  Is  surely,  within  the  letter  of  the  char- 
ter, an  "avenue  for  public  use  in  said 
city,"  which  the  city  must  keep  in  repair. 
This  bridge  is  an  avenue,  a  street  connecting 
one  part  of  the  city  with  another,  over  a  riv- 
er. It  is  a  part  of  the  streets ;  for  a  bridge 
is  Just  as  much  a  part  of  a  highway  as  that 
part  of  the  highway  passing  over  the  eartlu 
Elliott  on  Streets,  §  27,  says:  "A  public  bridge 
is  an  essential  part  of  a  road,  and  the  erec- 
tion of  a  bridge  Is  but  the  laying  out  of  a 
highway."  "The  approach  to  the  bridge  and 
the  bridge  itself  are  both  parts  of  the  high- 
way." 4  Am.  &  Bng.  Ency.  L.  920.  City  v. 
Drew,  19  Fla.  106,  45  Am.  Rep.  6.  Therefore 
we  hold  that  this  act  Itself,  the  charter  of  the 
city,  does  put  upon  the  city  the  binding  duty 
of  maintaining  the  bridge  In  safe  repair. 
"Whenever  It  is  provided  that  a  corporation 
or  officer  'may*  act  in  a  certain  way,  or  it 
'shall  be  lawful'  for  them  to  act  in  a  certain 
way,  it  may  be  insisted  on  as  a  duty  for  them 
to  act  so,  if  the  matter,  as  here,  is  devolved 
on  a  public  officer^  and  relates  to  the  pub- 
lic or  third  persons."  Mason  v.  Fearson,  9 
How.  259,  13  L.  Ed.  125 ;  Ex  parte  Doyle,  62 
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Balto.  V.  Marriott,  9  Md.  160,  66  Am.  Dec 
826.  This  bridge  once  belonged  to  the  county 
before  it  was  taken  Into  the  corporate  limits, 
but  the  Legislature  in  1895  gave  control  of  it 
to  the  city,  and  thus  deprived  the  county  of 
control  of  it.  After  this  act  was  passed,  the 
county  court  by  resolution  renounced  all  con- 
trol over  the  bridge  and  conceded  control  to 
the  city.  It  is  true  that  the  city  by  its  coun- 
cil disavowed  liability  for  the  bridge,  dis- 
avowed control  over  it;  but  it  could  not  do 
so.  Its  disavowal  of  responsibility  for  the 
bridge  would  be  a  denial  of  a  duty  imposed 
by  act  of  the  Legislature.  The  true  construc- 
tion of  the  act  puts  upon  the  city  the  liability 
for  this  bridge  within  its  limits,  and  relieves 
the  county  from  liability.  The  city  cannot 
evade  this  obligation.  It  is  very  well  estab- 
lished doctrine  that  the  Legislature  may  take 
from  a  county  even  its  property.  It  can 
modify  the  powers  or  duties  of  a  county  or 
a  municipal  corporation.  It  can  impose  upon 
it  any  duties  it  pleases.  It  can  amend  its 
charter  as  it  pleases,  if  the  Ck>nstItution  does 
not  prohibit  ^'Municipal  charters  are  not 
contracts,  and  may  be  amended  or  repealed  at 
the  discretion  of  the  Legislature."  Probasco 
V.  Moundsville,  11  W.  Va.  501.  "Except  to 
the  extent  limited  by  constitutional  provi- 
sions, the  legislative  control  over  municipal 
corporations  Is  absolute  and  unrestrained. 
Municipal  powers  may  be  abridged,  charters 
may  be  modified  and  amended,  territorial 
limits  may  be  changed  or  the  corporate  exist- 
ence extinguished  entirely  at  the  arbitrary 


exercise  of  legislative  will,  and  wholly  ir- 
respective of  the  wishes  or  consent  of  those 
composing  the  body  politic."  20  Am.  &  Eng. 
Ency.  L.  1218.  See  New  Orleans  v.  N.  O.  Wa- 
terworks, 142  U.  S.  79,  12  Sup.  Gt  142,  35  L. 
Ed.  943.  Hence  we  must  say  that  the  Legis- 
lature had  power  to  take  from  the  county  this 
bridge  and  transfer  it  to  the  city. 

But  it  Is  not  necessary  to  concern  ourselves 
with  the  question,  where  is  the  dry  legal  title? 
Sure  it  is  that  possession,  control,  and  use 
of  the  bridge  is  given  by  the  act  to  the  city. 
This  Is  all  that  counties  and  cities  have ;  the 
soil  being  In  the  owners,  and  the  town  or 
county  having  only  the  use  of  the  soil  for 
easement     Gibson  v.  City,  38  W.  Va.   179, 

18  S.  E.  447,  22  Lw  R.  A."  561,  45  Am.  St 
Rep.  853,  holds  a  city  liable  for  a  dangerous 
structure,  though  it  did  not  erect  it  The 
city  used  the  bridge.  It  painted  it  and  re- 
paired its  floor,  thus  accepting  it  It  held 
it  out  as  a  city  bridge,  and  thus  became  li- 
able for  its  condition.    Wilson  v.  Wheeling, 

19  W.  Va.  323,  Syl.,  point  12,  42  Am.  Rep. 
780.  It  is,  however,  unnecessary  to  rely  up- 
on this  as  an  estoppel,  because  statute  law 
makes  the  bridge  a  city  bridge  for  present 
purposes.  This  repair  is  mentioned  here  to 
show  the  use  of  the  bridge  by  the  city,  and 
its  acceptance  as  a  public  bridge  of  the  city. 
We  need  not  inquire  as  to  the  mere  legal 
title  of  this  bridge.  It  is  sufficient  to  say 
that  the  charter  act  gives  control  of  it  to  the 
city;  puts  the  bridge  in  the  possession  of 
the  city  as  an  avenue  for  public  use,  and  Im- 
poses in  express  terms  the  duty  of  repair. 
What  else  does  the  act  mean?  The  control 
of  this  bridge  would  alone  impose  the  duty 
of  maintenance,  but  the  act  says  this  control 
is  given  to  enable  it  "to  have  .the  same  kept 
in  good  order."  When  once  by  the  act  en- 
larging the  corporate  limits  of  Charleston 
the  bridge  came  into  the  city,  we  think  the 
general  law,  without  any  express  words  in 
the  charter  act,  would  put  the  bridge  under 
the  control  of  the  city  and  impose  the  duty 
of  maintenance.  Chapter  47,  section  28,  Code 
1899  [Code  1906,  S  1868],  says  that  the  coun- 
cil of  a  "city,  town  or  village  shall  have 
plenary  power  and  authority  therein  to  lay 
off,  vacate,  close,  open,  alter,  curb,  pave  and 
keep  in  good  repair,  roads,  streets,  alleys, 
sidewalks,  crosswalks,  drains  and  gutters  for 
the  use  of  the  public."  This  is  the  general 
statute  applicable  to  all  municipalities.  The 
imparting  of  the  power  to  do  these  things, 
as  above  stated,  imposes  the  duty  to  do  them. 
Chapter  43  makes  general  provision  concern- 
ing the  establishment  of  roads,  bridges,  and 
landings,  giving  county  courts  numerous  pow- 
ers touching  the  same;  but  in  section  43  it 
denies  the  power  of  the  county  courts  as  to 
roads  and  bridges  within  its  limits  by  say- 
ing: "Nothing  contained  in  this  act  shall 
be  construed  to  take  from  the  jurisdiction, 
charge  or  control  of  the  council,  trustees  or 
other  authority  of  any  town,  village  or  city, 
so  much   of   any   road,   bridge,   landing  or 
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wharf,  as  by  the  laws  now  la  force  Is  under 
such  Jurisdiction,  charge  or  control  exclusive- 
ly." Chapter  43,  S  3,  says  that  no  road 
precinct  shall  include  any  part  of  an  incor- 
porated Tillage,  town,  or  city  which  by  the 
provisions  of  its  charter  keeps  its  own  roads 
and  streets  in  order.  These  general  statutes 
surely  exclude  the  power  of  the  county  court 
from  control  of  any  road  or  bridge  within 
the  corporate  limits  of  a  municipal  corpora- 
tion. These  general  statutes  applicable  to 
towns  and  cities  generally  furnish  additional 
argument  for  the  proposition  that  this  bridge 
was  intended  by  the  Legislature  by  the  act 
of  1895  to  be  under  the  control,  the  sole  and 
exclusive  control,  of  the  city  of  Charleston. 
In  view  of  them,  it  would  be  an  anomaly  to 
say  that  this  bridge  connecting  streets  in  the 
cl^  stood  isolated  and  alone,  not  subject  to 
the  control  of  the  city,  but  under  the  control 
of  the  county  court,  to  say  that  the  county 
authority  was  full  over  this  bridge  notwith- 
standing the  Legislature  put  It  within  the 
corporate  limits  of  Charleston,  and  that  li- 
ability for  its  nonrepair  rests  upon  the  coun- 
ty, and  not  the  city.  According  to  this  the- 
ory, the  city  would  be  liable  for  the  streets 
leading  upon  the  bridge,  and  there  its  Juris- 
diction and  duty  would  end.  Two  authori- 
ties within  the  city  limits.  Our  statute  law 
upon  the  subject  would  certainly  not  bear 
this  interpretation. 

Here  I  may  quote  from  Elliott  on  Roads 
and  Streets,  S  416:  "There  is  some  conflict 
in  the  cases  as  to  whether  the  erection  of  a 
municipal  corporation  does  of  Itself  oust  the 
Jurisdiction  of  the  county  or  township  offi- 
cers over  existing  highways.  Our  opinion  is 
that,  as  soon  as  a  town  or  city  Is  incorpor- 
ated, the  public  ways — that  is,  ways  belong- 
ing to  the  public  and  not  owned  by  private 
corporations — come  within  the  Jurisdiction 
and  control  of  the  new  public  corporation, 
unless  the  statute  expressly  or  impliedly  con- 
tinues the  authority  of  the  county  or  town- 
ship officers.  It  Is  apparent  that  the  ways 
must  of  necessity  change  character  and  the 
servitude  be  much  extended.  This  extension 
carries  with  it  wider  duties,  and  greater  li- 
abilities, thus  requiring  an  essentially  dif- 
ferent control  and  care.  The  authority  of 
county  and  township  officers  cannot  be  the 
same  as  that  of  city  and  town  officers,  and 
their  power  is  consequently  not  adequate  to 
the  duty  and  the  responsibility  which  the 
change  from  suburban  to  urban  highways 
creates.  The  added  responsibility  and  the 
augmented  duty  require  broader  authority 
than  that  requisite  for  the  care  and  control 
of  rural  roads.  The  decisions  In  New  Eng- 
land do  not  afford  much  assistance  on  this 
question,  for  the  doctrine  which  there  pre- 
vails is,  as  we  have  said,  a  peculiar  one,  and 
different  from  that  which  obtains  in  most  of 
the  states.  Where  there  is  no  statute,  the 
incorporation  of  a  city  seems  naturally  to 
imply  that  the  highways  within  its  territori- 
al limits  become  streets,  and,  as  such,  sub- 


ject to  the  control*  of  the  municipality. 
•  •  •  It  cannot  be  Justly  inferred  that  the 
Legislature  meant  to  vest  two  distinct  and 
difiTerent  governmental  subdivisions  with  con- 
trol of  the  same  subject,  for  it  is  evident  that 
conflict  and  confusion  must  be  the  conse- 
quence of  such  a  holding,  and  it  ought  not  to 
be  inferred  without  strong  reason  that  the 
Legislature  intended  such  a  result.  It  Is,  in- 
deed, by  no  means  clear  that  officers  chosen 
by  a  county  can  be  placed  in  charge  of 
streets  which  It  Is  the  duty  of  a  town  or  city 
to  maintain  safe  and  convenient  for  passage. 
It  is  not,  at  all  events,  Just  to  do  so,  and 
this  result  ought  to  be  avoided  by  holding, 
as  in  truth  sound  principle  requires  that 
the  courts  should  hold,  that  the  creation  of 
a  municipal  corporation  does.  In  the  absence 
of  clear  words  to  the  contrary,  imply  that  it 
shall  have  control  of  the  streets  within  Its 
territorial  limits  to  the  exclusion  of  the 
county  and  township  officers."  I  quote  also 
from  section  417:  "Exclusive  Control  of  Mu- 
nicipality Over  Streets.  Investing  'the  in- 
habitants of  a  locality  with  the  government 
thereof  is  a  change  In  the  political  and  gov- 
ernmental subdivisions,  and  the  natural  and 
reasonable  Intendment  is  that,  when  a  new 
governmental  instrumentality  is  established, 
it  takes  control  of  the  territory  and  affairs 
over  which  It  Is  given  authori^,  to  the  ex- 
clusion of  other  local  governmental  instru- 
mentalities. It  displaces  the  old,  and  takes 
its  place  as  its  legal  successor,  and  not 
as  an  auxiliary.  This  is  the  general  rule  as 
to  school  property  and  the  like,  and  there  is 
much  stronger  reason  for  applying  this  rule 
to  public  ways  than  to  other  public  property, 
for  a  municipal  corporation  becomes  liable 
for  failure  to  keep  the  public  ways  safe  upon 
the  theory  that  it  has  exclusive  control  over 
them  and  the  power  to  raise  money  to  main- 
tain them  In  safe  condition  for  travel.  In  cre- 
ating a  town  or  city,  the  Legislature  must  be 
deemed  to  do  so  with  knowledge  of  the  gen- 
eral principles  which  apply  to  such  political 
subdivisions  and  with  the  expectation  that 
they  shall  exercise  the  usual  Jurisdiction  of 
such  subdivisions  exclusively,  and  not  divide 
It  with  other  public  or  quasi  public  corpora- 
tions. Acts  for  the  incorporation  of  towns 
and  cities  are  directed  to  a  particular  subject, 
and  are  of  greater  force,  so  far  as  that  sub- 
ject and  its  incidents  are  concerned,  than 
laws  of  a  wide  and  general  sweep.  The  ol>- 
Ject  of  Incorporating  a  town  or  city  is  to  in- 
vest the  inhabitants  of  the  locality  with  the 
government,  of  all  the  matters  that  are  of 
special  municipal  concern,  and  certainly  the 
streets  are  as  much  of  special  and  local  con- 
cern as  anything  connected  with  a  town  or  city 
can  well  be.  It  ought,  therefore,  to  be  pre- 
sumed that  they  pass  under  the  exclusive  con- 
trol of  the  municipality  as  soon  as  it  comes 
Into  existence  under  the  law."  Hanley  v.  City, 
37  W.  Va.  576,  16  S.  E.  807,  holds:  "When  a 
public  road  is  taken  into  a  city,  town,  or 
village  by  Its  charter  of  Incorporation,  It  be- 
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comes  tlie  duty  of  such  city,  town,  or  village 
to  keep  such  road  In  repair,  unlees  it  Is  aban- 
doned as  a  public  road  in  the  manner  provid- 
ed by  law.  Proof  of  abandonment  devolves 
on  the  city,  town,  or  village."  Therefore,  as 
the  charter  and  other  general  statutes  give 
the  city  jurisdiction  exclusive  control  over 
this  bridge,  and  thus  impose  an  obligation  of 
repair,  section  53  gives  the  plaintiff  right  of 
action  against  the  city.  Section  54  touches 
liability  of  a  company,  person  or  county,  but 
section  53  also  makes  the  city  liable  where 
.'he  duty  of  repair  rests  on  It 

It  was  argued  that  the  clause  giving  the 
city  control  "of  all  avenues'*  does  not  In- 
clude bridges,  and  that  a  subsequent  clause 
of  the  Acts  1895,  S  h  giving  council  power 
'*to  control  the  conetructlon  and  repair  of 
all  houses,  bridges,  and  culverts,"  does  men- 
tion bridges,  and  that  the  inclusion  of  bridges 
In  this  clause  excludes  it  from  the  clause 
giving  control  over  public  avenues,  because 
it  is  not  mentioned  in  that  clause,  but  the 
answer  is,  first,  that  the  words  **all  avenues 
for  public  use"  must  be  construed,  plainly 
must,  to  include  a  bridge;  and,  second,  that 
the  second  clause  is  simply  one  giving  the 
council  power  to  regulate  the  construction  of 
bridges,  and  it  is  not  the  office  of  that  clause 
to  impose  duty  to  construct  or  repair.  In 
the  deed  from  the  Elk  River  Bridge  Company 
conveying  the  bridge  to  the  county  of  Ka- 
nawha there  is  a  provision  binding  the  coun- 
ty to  keep  open  the  bridge  as  a  free  bridge, 
"and  to  keep  and  maintain  the  same  in  good 
repair  and  safe  for  public  travel."  Great 
stress  is  laid  by  the  city's  counsel  on  this 
clause.  It  Is  said  that  this  makes  a  con- 
tract placing  the  obligation  to  repair  on 
the  county,  and  that  it  is  not  to  be  presumed 
that  the  Legislature  intended  to  absolve  the 
county,  and  that  this  liability  rests  on  the 
county  under  that  deed.  What  might  be  the 
rights  of  the  bridge  company  under  that 
deed  we  are  not  discussing,  as  between  the 
city  and  the  county  the  Legislature  could 
transfer  the  duty  of  repair.  That  it  has 
done  by  the  act  of  1895.  The  Legislature 
had  power  to  impose  this  obligation  upon  the 
city,  and  it  has  done  so,  and  that  is  enough 
to  impose  the  liability.  The  city,  under  this 
power  of  the  Legislature,  was  bound  to  ex- 
ercise the  power  and  duty  to  take  posses- 
sion of,  use,  and  control  this  bridge  for  pub- 
lic convenience,  and  shoulder  the  responsibil- 
ity of  its  repair,  and  that  is  enough  to  fix  the 
liability. 

Again,  it  is  argued  by  counsel  for  the  city 
that  no  regular  conveyance  of  the  bridge  has 
been  made  by  the  county  to  the  city.  It  is 
said  that  it  is  real  estate  and  can  only  be 
conveyed  by  deed,  whereas  the  resolution  of 
the  county  court  says  that  "the  control  and 
charge  of  said  bridge  be  and  the  same  are 
hereby  turned  over  to  the  said  city."  As 
above  stated,  we  are  not  dealing  with  the 
legal  title  to  the  bridge.  True,  the  bridge 
<x)mpany  owned  land  on  both  banks  of  the 


river  and  passed  the  same  to  the  county; 
and  whether  the  legal  title  be  in  the  county 
to  tliat  land  we  need  not  say.  The  title  was 
conferred  only  for  bridge  purposes.  The  Leg- 
islature, acting  upon  the  subject  of  the  con- 
trol of  the  bridge,  upon  the  rights  and  duties 
of  the  county,  took  the  control  away  from 
the  county  court  and  conferred  it  upon  the 
city.  Therefore  the  question  is  not  one  of 
ownership  of  the  land  or  of  the  bridge,  strict- 
ly speaking.  It  is  only  a  question  of  where 
the  liability  for  maintenance  and  repair 
rests,  and  we  say  it  rests  upon  the  city  be- 
cause the  bridge  is  within  the  city  and  a  part 
of  its  highways,  and  because  the  Legislature 
has  expressly  given  it  possession  and  control 
and  commanded  it  to  keep  the  bridge  in  re- 
pair. Therefore  the  want  of  a  deed  from 
county  to  city  is  immaterial.  It  is  enough  to 
say  that  the  Legislature  put  the  bridge  un- 
der the  Jurisdiction  and  control  of  the  city, 
and  that  the  county  court  by  a  resolutioB 
stating  that  the  bridge  had  by  the  act  of  th€ 
Legislature  become  a  public  street  of  the  city 
turned  over  the  control  and  charge  of  the 
bridge  to  the  city. 

Our  conclusion  is  that  the  circuit  court  err- 
ed in  striking  out  the  evidence  of  the  plain- 
tiff and  directing  a  verdict  for  the  defendant, 
and  therefore  we  reverse  the  Judgment,  set 
aside  the  verdict,  and  remand  the  case  to 
the  circuit  court  for  further  proceedings. 


(6S  W.  Va.  1) 
V?1LS0N  v.  KENNEDY. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  23,  1907.) 

1.  Trust— What  Constitutes. 

A  confidence  reposed  in  one  to  whom  an 
estate  in  property  is  conveyed  or  set  over,  that 
he  will  permit  another  to  take  the  profits  and 
enjoy  the  estate  according  to  terms  agreed  upon, 
is  a  trust. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Trusts,  S  45.] 

2.  SAlfB— E9UITABUC  JUBISniGTION. 

The  jurisdiction  of  courts  of  equity  to  en< 
force  performance  of  trusts  arises  where  prop- 
erty has  been  conferred  upon,  and  accepted  by, 
one  person,  on  the  terms  of  using  it  for  the 
benefit  of  another. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Trusts,  §§  563-566J 

8.  Samik-Accounting. 

Courts  of  equity  have  Jurisdiction  over  all 
trusts  for  the  purpose  of  compelling  an  account- 
ing, and  tlie  existence  of  any  confidential  or 
fiduciary  relation  is  sufficient  to  invoke  such 
jurisdiction  whenever  the  duty  arising  out  of 
such  relation  rests  upon  one  of  the  parties  to 
render  an  account  to  the  other. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Trusts,  S  417.] 

4.  Bquitt— JuEisDicTiow— Accouirnwo. 

Where  a  fiduciary  relation  exists  between 
the  parties,  and  a  duty  rests  upon  the  defend- 
ant to  render  an  account  to  the  plaintiff,  equity 
will  entertain  jurisdiction  of  a  suit  for  an  ac- 
counting, although  the  account  is  neither  mutual 
nor  complicated. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Digi 
vol.  1,  Account,  IS  13.  ^4-1 
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5.  Sam»— Tbubt  Relatioh. 

Although  it  te  the  trust  relation  involyed  in 
■uch  caaea  which  gives  jurisdiction  to  a  court 
of  equity,  the  relation  need  not  be  the  atnctly 
technical  relation  of  trustee  and  cestui  que 
trust;    a  quasi  trust  relation  being  sufficient. 

[Ed.  Note—For  cases  in  point,  see  Cent.  Dig. 
voL  1,  Account,  H  13.  li.] 

6.  Same. 

Where  the  relation  is  such  that  a  confidence 
is  reposed  by  the  princiiml  in  his  agent,  and  the 
matters  for  which   an   account  is  sought  are 
'  peculiarly  in  the  knowledge  of  the  latter,  eq- 
uity will  assume  Jurisdiction. 

[Ed.  Note.—For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Account,  H  18. 14.] 

7.  SAinc— DECUBac— Vacatiwo. 

A  decree  entered  upon  the  default  of  a  de- 
fendant to  answer  cannot  be  set  aside  during  the 
term  at  which  it  was  entered,  at  the  instance  of 
such  defendant,  and  he  be  allowed  to  file  such 
answer  as  would  delay  or  continue  the  suit, 
unless  he  shows  by  affidavit  good  cause  therefor, 
and  such  good  cause  can  only  appear  by  sbowii^ 
fraud,  accident,  mistake,  surprise,  or  some  ad- 
ventitious circumstance  beyond  his  control  and 
free  from  his  neglect. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Equity,  S§  1037,  1041.] 

&  Same. 

The  good  cause  demanded  to  be  shown  by 
section  53  of  chapter  125  of  the  Code  of  1899 
[Code  1906.  S  3873]  to  justify  the  delay  or  con- 
tinuance of  a  chancery  cause  by  the  commg  in 
of  an  answer  is  such  only  as  appears  from  a 
showing  of  fraud,  accident,  mistake,  surprise,  or 
some  adventitious  circumstance  beyond  the  con- 
trol of  the  defendant  and  free  from  neglect  or 
fault  on  his  part. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  19,  Equity,  §  1041.] 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Monongalia 
County. 

Bill  by  Milton  Wilson  against  William  W. 
Kennedy.  Decree  for  plaintiff.  Defendant  ap- 
peals. Affirmed  and  remanded  for  farther 
proceedings. 

Cox  &  Baker,  for  appellant  W.  S.  Mere- 
dith, for  appellee. 

ROBINSON,  J.  A  farm  of  about  300  acres. 
tn  Clay  district,  Monongalia  county,  was  con- 
veyed by  MHton  Wilson  and  wife  to  W.  W. 
Kennedy,  on  the  25th  day  of  March,  1897.  in 
consideration  of  the  smn  of  $15,000,  by  deed 
of  general  warranty,  subject  to  a  lease  for 
oil  and  gas,  which  lease  was  owned  by  the 
SDuth  Penn  Oil  Company,  and  upon  which 
farm  at  the  time  of  said  conveyance  there 
were  tw6  producing  oil  wells.  The  deed  sets 
forth  that  "the  grantors  convey  their  inter- 
est or  royalty  in  oil  and  gas  with  possession 
from  and  after  April  9.  1897,  and  of  the 
residue  of  the  premises  from  the  1st  day  of 
November,  1897."  As  a  part  of  the  transac- 
tion of  the  sale  and  conveyance  of  this  farm 
as  aforesaid,  the  said  Wilson  and  Kennedy 
entered  into  a  written  agreement  under  seal, 
dated  the  same  day,  reciting  said  convey- 
ance, and  stipulating  that,  In  consideration 
thereof  and  other  valuable  considerations, 
•*the  said  W.  W.  Kennedy  agrees  to  accept 
the  said  conveyance  subject  to  existing  lease 
69&B,-47 


for  oil  and  to  collect  the  royalty  accruing 
from  the  sale  of  the  oil  made  under  same 
from  the  wells  now  drilled  on  said  farm  or 
which  may  be  hereafter  drilled  on  any  part 
of  said  farm  and  to  pay  over  to  said  Milton 
Wilson  the  one-half  part  of  the  money  re- 
ceived from  the  sale  of  said  royalty  of  oil  as 
produced  under  said  lease." 

At  August  rules,  1905.  in  the  circuit  court 
of  said  county,  Wilson  instituted  this  suit 
In  equity  against  Kennedy,  and  by  his  bill 
then  filed  avers  that  on  and  after  the  0th  day 
of  April,  1807,  the  South  Penn  Oil  Company 
began  to  deliver,  in  the  pipe  line  with  whidi 
the  said  two  wells  were  connected,  the  one- 
eighth  part  of  all  the  oil  produced  and  saved 
^rom  the  said  two  wells  to  the  credit  of  the 
defendant;  that  said  oil  company  has  ever 
since  that  time  delivered,  and  is  still  deliver- 
ing, unto  the  defendant  the  one-eighth  of  all 
the  oil  produced  from  said  two  wells;  that 
the  defendant  has  from  time  to  time  sold  the 
said  oil  in  the  market  for  large  sums  of  mon- 
ey and  has  collected  the  said  money;  that 
by  virtue  of  said  deed  and  contract  the  de- 
fendant was  and  is  chargeable  with  the  duty 
and  responsibility  of  a  trustee  for  the  bene- 
fit of  plaintiff,  and  as  such  it  was  and  is  his 
duty  to  sell  all  of  the  said  royalty  of  oil, 
to  collect  the  price  therefor,  and  to  pay  unto 
the  plaintiff  the  one-half  of  the  money  so  re- 
ceived; tliat,  notwithstanding  such  duty  of 
defendant  as  such  trustee,  he  has  constantly 
and  persistently  refused  to  account  to  or 
pay  unto  the  plaintiff  any  part  of  the  mon- 
ey so  received,  although  repeatedly  requested 
by  the  plaintiff  so  to  do ;  that  plaintiff  is  not 
Informed  how  much  oil  produced  as  afore- 
said has  been  delivered  in  the  pipe  line  to  the 
credit  of  defendant  and  by  him  sold  as  afore- 
said, but  is  informed  and  so  alleges  that  the 
same  amounts  to  many  thousands  of  barrels, 
all  of  which  defendant  has  sold  from  time  to 
time,  has  received  many  thousands  of  dollars 
therefor,  and  the  one-half  of  which  belongs 
to  plaintiff,  for  which  the  defendant  long 
ago  should  have  accounted  and  paid  over; 
and  that  the  pldlntiff  has  no  means  of  learn- 
ing how  much  oil  has  been  so  delivered  and 
sold,  or  how  much  money  defendant  has  col- 
lected from  said  sales,  except  through  and 
by  Information  obtained  from  defendant, 
which  information  he  has  constantly  and 
persistently  refused  and  still  doth  refuse  to 
give  plaintiff.  The  prayer  of  plaintiff's  bill 
is,  in  substance,  that  defendant  be  required 
to  answer  and  file  therewith  as  part  thereof 
a  complete  itemized  statement  of  all  of  said 
oil,  so  delivered  and  sold  by  him,  giving  the 
number  of  barrels  and  when  the  same  was 
delivered,  also  a  complete  itemized  statement 
of  all  the  sales  of  said  oil  made  by  defendant, 
when  the  same  were  made,  the  ntunber  of 
barrels  sold,  and  the  amount  of  money  re- 
ceived therefor;  that  a  decree  be  entered  re- 
quiring defendant  to  pay  unto  the  plaintiff 
the  one-half  of  all  money  received  by  him 
from  said  sales  of  oil,  together  with  Its  prop- 
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er  interest,  and  that  there  be  decree  against 
the  defendant  in  favor  of  the  plaintiff  for  sadi 
amount;  that  the  defendant  be  required  at 
all  times  in  the  future  when  he  maizes  a  sale 
of  any  of  the 'said  oil  royalty  to  make  a  re- 
port thereof  to  the  plaintiff  and  to  pay  over 
to  him  the  one-half  of  the  proceeds  thereof; 
and  that  general  relief  be  granted  In  the 
premises.  The  bill  exhibits  the  said  lease 
for  oil  and  gas  and  the  said  deed,  and  recites 
fn  fall  the  said  contract. 

There  was  no  appearance  by  the  defendant 
at  rules,  and  the  bill  was  there  regularly  tak- 
en for  confessed.  No  other  order  appears  in 
the  cause  until  at  April  rules,  1906,  when  the 
plaintiff  filed  an  amended  bill,  repeating 
largely  the  allegations  of  the  original  bill, 
and  praying  that  it  be  read  as  part  of  the 
amended  bill,  and  further  averring  that,  al- 
though process  was  duly  served  on  defend- 
ant, he  never  made  any  appearance  to  the 
original  bill  and  never  answered  the  same; 
that  after  the  defendant  had  ample  time  and 
opportunity  for  answering  the  allegations 
and  requirements  thereof,  to  wit,  in  January, 
1906,  the  defendant  (evidently  meaning  plain- 
tiff) discovered  through  information  obtained 
from  the  pipe  line  company  and  others  the 
quantity  of  the  royalty  oil  whidi  had  been 
delivered  to  the  defendant  by  virtue  of  the 
operation  of  said  two  wells;  that  defendant 
received  to  his  credit  as  such  royalty  from 
the  time  he  took  possession  as  aforesaid  to 
January  1, 1906,  3.232.71  barrels  of  oil,  which 
he  sold  for  the  sum  of  $3,781.66;  that  the  de- 
fendant has  not  accounted  to  him  for  any  of 
the  money  for  which  he  sold  said  oil  and  is 
liable  to  account  to  him  and  pay  him  In  full 
for  his  one-half  interest  in  same;  that  the 
defendant  is  and  was  so  constituted  by  the 
said  deed  and  contract  the  trustee  to  sell  the 
said  royalty  and  account  and  pay  over  to 
him  bis  said  interest  therein;  that  defendant 
should  account  to  the  plaintiff  for  the  one- 
half  of  the  said  money  for  which  he  sold  the 
oil,  together  with  the  interest  on  the  same 
respectively  from  the  date  of  each  sale;  that 
the  interest  to  May  1,  1906,  on  the  money  for 
which  the  oil  was  sold,  aggregates  the  sum 
of  $1,344.13:  that  the  amount  of  said  sales, 
together  with  said  interest  is  $5,125.79;  and 
that  plaintiff  is  entitled  to  have  and  receive 
from  the  defendant  the  one-half  thereof,  to 
wit,  the  sum  of  $2,562.89.  This  amended  bill 
then  prays  for  a  consideration  of  the  prayer 
of  the  original  bill;  that  the  defendant  be 
required  to  answer  both  the  original  and 
amended  bills;  and  that  a  decree  be  entered 
requiring  the  defendant  to  pay  the  said  sum 
to  plaintiff,  shown  to  be  due  as  aforesaid, 
and  for  general  relief. 

Thcie  was  no  appearance  at  rules  to  the 
amended  bill,  but  on  the  19th  day  of  May, 
1906,  the  defendant  appeared  in  court,  by 
counsel,  and  demurred  to  the  original  and 
amended  bills,  which  demurrer  was  Joined 
in  by  plaintiff,  and  after  argument  and  con- 
sideration was  overruled,  and,  on  motion  of 


the  defendant,  he  was  granted  leave  to  file 
his  answer  to  the  said  bills  in  the  clerk's 
office  of  said  court  within  30  days.  No  an- 
swer was  filed  by  defendant  in  the  time  given 
him  as  aforesaid,  or  further  appearance  made 
by  him,  and  on  the  6th  day  of  September,  1906, 
the  court  entered  a  decree  granting  the  pray- 
ers of  plaintifTs  bills,  and  decreeing  that  the 
defendant  pay  unto  the  plaintiff,  and  that 
the  plaintiff  recover  against  the  defendant, 
the  sum  of  $2,600.71,  with  interest  thereon 
from  the  3d  day  of  September,  1906,  and  the 
costa  On  the  24tb  day  of  September,  1906, 
the  defendant  appeared  by  counsel,  and  ask- 
ed that  the  said  decree,  entered  at  a  former 
day  of  that  term,  be  set  aside,  and  that  he 
be  permitted  to  answer  and  make  defense, 
and  tendered  and  offered  to  file  his  answer, 
with  which  there  was  exhibited  the  aflldavlt 
of  a  physician.  But  the  court,  reciting  in  its 
order  that  it  appears  that  the  process  com- 
mencing this  suit  was  served  upon  the  de- 
fendant in  person  on  the  25th  day  of  July, 

1905,  and  the  bill  filed  at  August  rules,  1905, 
that  the  process  on  the  amended  bill  was 
served  on  the  28th  day  of  March,  1906,  and 
the  amended  bill  filed  at  April  rules,  1906, 
that  at  the  May  term,  1906,  there  was  a  de- 
murrer overruled,  and  defendant  given  30 
days  to  file  an  answer  in  the  clerk's  office^ 
and  no  such  answer  was  tendered  or  filed, 
and  that  final  decree  was  made  and  entered 
in  the  cause  on  the  6th  day  of  September, 

1906,  upon  consideration  of  the  motions,  the 
answer  tendered,  the  aflSdavit,  and  the  record 
of  the  cause,  being  of  opinion  that  good  cause 
was  not  shown,  refused  to  set  aside  said  de- 
cree and  grant  defendant's  motions. 

The  answer  tendered  as  aforesaid  admits 
the  arrangement  and  agreement  between  plain- 
tiff and  defendant  relative  to  the  royalty  oil, 
and  by  inference  admits  the  selling  of  the 
oil  as  alleged  In  the  bills,  but  denies  that  no 
payments  have  l)een  made  to  plaintiff  on  ac- 
count of  his  interest  in  the  oil,  and  alleges 
that  defendant  has  made  plaintiff  various 
payments  therein  alleged,  and  for  which  It 
is  insisted  credit  should  be  given.  It  denies 
the  allegations  of  the  bill,  so  far  as  not  ex- 
pressly admitted,  and  calls  for  strict  proof 
thereof,  and  avers  that  the  allegations  of 
the  bills  are  grossly  wrong  in  claiming  the 
amount  which  plaintiff  demands,  and  that 
defendant  will  be  defrauded  out  of  hundreds 
of  dollars  if  he  is  not  permitted  to  file  his 
answer  in  this  cause  setting  up  the  payments 
he  has  made  plaintiff  on  account  of  the  oil 
sold  by  respondent  The  answer  then  al- 
leges: "Respondent  has  been  sick  for  many 
months  with  a  dangerous  disease,  and  has 
not  been  able  to  get  to  Morgantown,  and, 
being  advanced  in  years,  be  has  been  unable 
to  present  his  defense  in  this  case  until  this 
time."  The  physician's  afildavit  dated  Sep- 
tember 22,  1906,  shows  that  he  has  been  at- 
tending defendant,  and  he  **has  been  suffer- 
ing with  a  dangerous  disease  and  has  been 
for  several  months,  and  upon  his  advice  be 
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has  remained  at  home,  and  In  his  opinion 
it  has  not  been  safe  for  the  said  Kennedy  to 
travel  about";  that  in  the  opinion  of  the 
physician  it  wonld  have  been  dangerous  for 
the  defendant  to  have  gone  to  Morgantown 
"until  the  last  few  days  next  preceding  the 
making  of  this  affidavit";  that  defendant  is 
Buffering  from  a  severe  hurt  from  a  log  roll- 
ing over  him,  which  has  brought  on  valvular 
trouble  of  the  heart,  '*which  at  times  gives 
him  a  good  deal  of  trouble,  keeps  him  at 
home  a  good  deal  of  the  time";  and  that  he 
has  been  "dangerously  sick  and  unable  to 
attend  court  until  within  the  last  few  days/* 
The  respondent  avers  that  he  is  willing  and 
anxious  to  pay  the  prftidpal  and  interest 
of  any  balance  that  may  be  found  due  to 
plaintiff,  and  prays  a  reference  to  a  com- 
missioner to  ascertain  the  correct  amount 
due  on  a  fair  settlement  between  him  and 
the  plaintiff.  The  answer  is  verified  by  the 
oath  of  the  defendant. 

It  is  insisted,  first,  that  the  court  erred  in 
overruling  the  demurrer  to  the  original  and 
amended  bills,  and  the  defendant  submits 
that  the  suit  is  simply  one  for  the  recovery 
of  a  legal  demand,  and  that  plaintiff  has  a 
full,  complete,  and  adequate  remedy  at  law. 
It  is  argued  that,  since  the  amended  bill 
alleges  the  amount  due  to  plaintiff  from  de- 
fendant, the  suit  ceases  to  be  one  for  dis- 
covery and  relief  as  made  by  the  original 
bill,  and,  the  necessity  of  a  discovery  having 
disappeared,  the  suit  cannot  stand  for  the 
mere  relief  for  the  recovery  of  the  claim. 
We  are  not  called,  upon  to  discuss  whether 
it  can  so  stand,  since  an  inspection  of  the 
original  bill,  and  which  has  become  a  part  of 
the  amended  bill,  shows  it  to  be  founded  up- 
on good  ground  of  conceded  equity  cogni- 
zance, regardless  of  the  discovery  asked.  By 
the  deed  aforesaid,  the  legal  title  to  the  oil 
was  vested  in  the  defendant,  subject  to  the 
lease,  and  by  said  contract  it  expressly  ap- 
pears that  defendant  recognized  the  plain- 
tiff's equitable  title  to  one-half  of  the  roy- 
alty oil.  This  makes  the  defendant  a  trustee 
for  plaintiff,  holding  the  legal  title  for  him. 
Hie  making  of  a  trust  may  be  embraced  in 
more  than  one  paper.  McCandless  v.  War- 
ner, 26  W.  Va.  754.  By  the  words  of  the 
contract,  one  of  the  papers  by  which  this 
trust  was  created,  the  defendant  "agrees  to 
accept  said  conveyance  subject  to  existing 
lease  for  oil  and  to  collect  the  royalty,"  and 
to  pay  one-half  thereof  to  plaintiff;  that  is, 
to  hold  the  legal  title,  and  to  collect  and  pay 
over  the  royalty  for  another.  This  is  exact- 
ly similar  to  the  many  pure  trusts  that  we 
observe  daily  in  the  transactions  of  men. 
It  comes  plainly  within  the  definitions.  Un- 
derbill on  Trusts  &  Trustees  (Am.  Ed.)  pp. 
1-5.  A  confidence  reposed  in  one  to  whom  an 
estate,  in  property  is  conveyed  or  set  over, 
that  he  will  permit  another  to  take  the 
profits  and  enjoy  the  estate  according  to 
terms  agreed  upon,  Is  clearly  a  trust.  2 
Tucker's  Comm.  430.    A  trust  has  been  de- 


fined to  be  "an  equitable  right,  title  or  in- 
terest in  property  real  or  personal,  distinct 
from  the  legal  ownership  thereof.  In  other 
words,  the  legal  owner  holds  the  direct  and 
absolute  dominion  over  the  property  in  the 
view  of  the  law,  but  the  income,  profits  or 
benefits  thereof  in  his  hands  belong  wholly 
or  in  part  to  others.**  2  Story's  Eq.  Jur.  f 
964.  In  the  case  under  consideration,  Ken- 
nedy holds  the  legal  title  to  the  oil  and  the 
direct  and  absolute  dominion  over  it;  but  by 
the  contract  made  between  the  parties  a 
part  of  the  income,  profits,  and  benefits  there- 
of in  his  hands  belong  to  Wilson.  This  is  a 
trust,  pure  and  simple,  and  because  of  such 
trust,  to  say  nothing  of  the  alleged  necessity 
for  a  discovery,  equity  has  jurisdiction  of 
the  matters  set  forth  in  the  bill.  "The  juris- 
diction to  enforce  performance  of  trusts 
arises  where  property  has  been  conferred 
upon,  and  accepted  by,  one  person,  on  the 
terms  of  using  it  for  the  benefit  of  another." 
Adams'  Equity,  26.  This  case  being  one  for 
an  accounting  under  a  trust,  it  is  peculiarly 
under  the  jurisdiction  of  equity.  "Courts  of 
equity  have  jurisdiction  over  ail  trusts  for 
the  purpose  of  compelling  an  accounting,  and 
the  existence  of  any  confidential  or  fiduciary 
relation  is  sufficient  to  Invoke  such  jurisdic- 
tion whenever  the  duty  arising  out  of  such 
relation  rests  upon  one  of  the  parties  to 
render  an  account  to  the  other.*'  1  Cyc.  427, 
and  the  cases  there  cited.  ' 

Did  we  not  hold  the  relation  of  the  par- 
ties to  be  one  of  pure  trust,  no  one  will  deny 
that  the  relation  of  the  defendant  to  plain- 
tiff was  such  as  to  make  him  at  least  the 
agent  of  the  plaintiff  for  the  purpose  of 
selling  the  oil  and  accounting  to  plaintiff 
therefor,  and,  such  being  true,  under  the 
allegations  of  plaintiffs  bills,  equity  has  ju- 
risdiction of  the  suit  In  Adams*  Equity, 
220,  221,  it  is  announced:  "One  important 
instance  of  the  jurisdiction  over  accoimts 
occurs  in  the  case  of  trustee  and  cestui  que 
trust,  where  the  cestui  que  trust  demands 
an  account  of  moneys  received  under  the 
trust  The  equity  of  this  particular  case  is 
included  under  the  general  equity  for  en- 
forcement of  trust,  but  a  corresponding  one 
exists  as  against  an  agent  or  steward,  or  a 
person  employed  in  any  similar  character, 
who  is  bound  by  his  office  to  render  regular 
accounts.*'  In  the  same  connection,  the  au- 
thor says  that  if  such  duty  is  performed, 
and  the  accounts  are  regularly  rendered,  his 
employer  can  recover  the  balance  at  law  on 
the  evidence  of  the  accounts  themselves,  and 
resort  to  a  suit  In  equity  is  not  required; 
but,  if  it  Is  neglected,  the  employer  "wlU 
also  have  an  equity,  arising  out  of  th9 
agent's  failure  In  duty,  to  have  the  accounts 
taken  in  the  court  of  chancery,  where  the 
evidence  may  be  supplied  by  discovery  on 
oath."  And  he  further  says:  "It  will  be 
observed  that  this  equity  does  not  originate 
in  the  mere  want  of  discovery,  ♦  •  ♦ 
but  in  the  additional  ingredient  that  such 
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want  has  been  caused  by  the  defendants 
fault"  This  doctrine  la  perhaps  more  terse- 
ly vouched  for  In  6  Pomeroy,  Eq.  Jur.,  at 
sections  fiSl  and  932:  "Where  a  fiduciary 
relation  exists  between  the  parties,  and  a 
duty  rests  upon  the  defendant  to  render  an 
account  to  the  plaintiff,  equity  will  entertain 
jurisdiction  of  a  suit  for  an  accounting,  al- 
though the  account  is  neither  mutual  nor 
complicated.  The  most  common  of  such 
cases  are  those  involving  trustees,  guard- 
ians, executors,  and  administrators,  part- 
ners, agents,  and  co-tenants.  Although  it 
IS  the  trust  relation  involved  in  such  cases 
which  gives  Jurisdiction  to  a  court  of  equity, 
the  relation  need  not  be  the  strictly  technical 
relation  of  trustee  and  cestui  que  trust; 
a  quasi  trust  relation  being  sufficient'* 
"Where  the  relation  Is  such  that  a  confidence 
Is  reposed  by  the  principal  in  his  agent,  and 
the  matters  for  which  an  account  is  sought 
are  peculiarly  in  the  knowledge  of  the  lat- 
ter, equity  will  assume  jurisdiction."  These 
principles  have  received  apt  recognition  in 
the  Virginias.  Berkshire  v.  Evans,  4  Leigh, 
223;  Zetelle  v.  Myers,  19  Grat  62;  CSofTman 
T.  Sangston,  21  Grat  269;  Thornton  v.  Thorn- 
ton, 31  Grat  212;  Vllwig  v.  B.  &  O.  R.  R. 
Co.,  79  Va.  449;  Bank  v.  Jeffries,  21  W,  Va. 
504.  In  the  light  of  the  foregoing,  it  is  read- 
ily observed  that  either  of  the  bills  of  plain- 
tiff, the  original  or  amended,  presents  mat- 
ter of  well-founded  equity  jurisdiction,  and 
that  the  demurrer  was  most  properly  over- 
ruled. 

Was  the  defendant  entitled  to  have  the 
decree  set  aside,  his  answer  filed,  and  there- 
by be  admitted  to  make  defense,  after  his 
failure  to  appear  to  the  original  bill  and  the 
same  as  to  him  taken  for  confessed,  and 
after  his  failure  to  answer  the  original  and 
amended  bills  within  the  30  days  given  him 
for  that  purpose,  and  his  tendering  no  an- 
swer  until  18  days  after  the  entry  of  the 
decree? 

The  question  Itself  does  not  speak  well 
for  defendant,  reciting,  as  it  does,  his  disre- 
gard of  the  process  of  the  court  and  his  con- 
tinued delay  In  presenting  his  defense.  His 
confession  of  the  truth  of  plaintifTs  bills 
by  his  silence  until  after  the  law  had  pro- 
nounced, in  its  ever  direct  and  certain  course, 
judgment  upon  such  confession,  puts  upon 
him  the  burden  of  purging  himself  from  the 
intention  which  the  law  understands  and 
accepts  by  his  silence.  It  is  no  slight  thing 
to  trifle  with  the  process  of  the  law,  and 
those  who  are  not  Impressed  with  the  cer- 
tainty, dignity,  and  jwwer  of  our  courts  up- 
on defined  principles,  taught  by  the  experi- 
ence of  the  ages  to  be  for  the  welfare  of 
the  community  as  a  whole,  may  well  become 
examples  for  the  furtherance  of  a  recogni- 
tion of  such  certainty,  dignity,  and  power, 
since  a  loss  to  the  individual  by  his  own 
disobedience  is  not  to  be  considered  in  com- 
parison with  the  importance  of  the  mainte- 
nance of  a  sound  jurisprudence.    Therefore, 


where  one,  called  upon  by  the  sovereignty 
under  which  be  lives  and  whld^  affords  him 
protection  from  violation  of  his  rights  to 
say  what  he  may  in  answer  to  allegations 
made  against  him  by  another,  remains  silent 
during  the  time  that  is  fixed  and  published 
for  one  and  all  to  answer,  and  the  judgment 
of  the  law  is  pronounced  against  him  upon 
the  confession  by  his  silence,  he  must  come 
with  no  slight  excuse  if  he  is  to  be  then 
heard.  Mere  apology  or  penitence  will  not 
do.  To  give  ear  to  them  would  encourage 
delay  and  uncertainty.  He  must  show  that 
he  did  not  Intend  to  be  silent,  and  that  his 
silence  has  been  caused  by  things  beyond 
his  power  to  prevent  He  must  clearly  take 
his  case  out  of  the  rule. 

It  is  true  that  the  decree  which  defend- 
ant moved  to  set  aside,  while  final  in  char- 
acter, was  not  final  in  relation  to  time;  the 
term  at  which  it  was  entered  not  having  clos- 
ed. During  the  term  it  was  completely  un- 
der the  control  of  the  court  and  could  have 
been  modified  or  wholly  set  aside.  Kelty  v. 
High,  29  W.  Va.  381,  1  S.  B.  561,  and  other 
cases.  But  it  could  only  be  set  aside  for 
good  cause  shown,  and  what  is  sufficient 
cause  therefor  is  a  matter  in  the  sound  dis- 
cretion of  the  court  Mathews  v.  Tyree,  53 
W.  Va.  298,  44  a  m  526.  And  our  sUtnte 
(section  53  of  chapter  125  of  jthe  Code  1899 
[Code  1906.  S  3875])  provides:  "At  any  time 
before  final  decree,  a  defendant  hiay  file  his 
answer,  but  a  cause  shall  not  be  sent  to  the 
rules  or  continued  because  an  answer  is  fil- 
ed in  It,  unless  good  cause  be  shown  by  affi- 
davit, filed  with  the  papers  therefor."  This 
statute  virtually  means  that  the  filing  of  an 
answer  in  a  chancery  cause  shall  not  work 
delay  or  continuance  unless  defendant  shows 
by  affidavit  good  cause  to  excuse  the  tardi- 
ness of  his  answer.  Its  apparent  object  is 
to  prevent  delay  or  dilatory  action  in  the 
course  of  chancery  proceedings,  at  the  same 
time  giving  the  right  to  defendant  to  be 
heard  even  to  the  very  hour  of  final  decree, 
provided  his  answer  does  not  delay  the  pro- 
gress of  the  suit,  or  he  shows  by  affidavit 
good  cause  for  a  continuance.  The  rule  that 
the  decree  could  not  be  set  aside  without 
good  cause  shown  and  the  purpose  and  force 
of  this  statute  go  well  in  hand  In  the  case 
we  are  now  considering.  The  defendant 
was  not  only  asking  that  t]ie  solem^  decree 
of  the  court  be  set  aside,  but  that  he  be 
permitted  to  file  his  answer,  putting  the 
plaintiff  to  proof,  and  working  a  delay  or 
continuance.  To  have  either  one  or  both 
done,  he  must  show  such  cause  as  the  court  In 
the  exercise  of  a  sound  judicial  discretion, 
governed  by  established  principles,  can  say 
is  good;  and  that  good  cause  can  only  ap- 
pear by  showing  fraud,  accident  mistake, 
surprise,  or  some  adventitious  circumstance 
beyond  his  control  and  free  from  his  neg- 
lect Post  V.  Carr,  42  W.  Va.  72,  24  S.  B. 
583. 

The  statute  we  have  quoted  is  clearly  akin 
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to  section  47  at  the  Bame  chapter^  relating  to 
the  opening  of  default  Judgment  in  an  action 
at  law.  Their  purposes  are  the  same ;  one  to 
prevent  dllatoriness  and  uncertainty  In  law 
actions,  and  the  other  to  prevent  same  In 
chancery  suits.  Section  47  provides  for  the 
filing  of  plea  and  counter  affidavit  before  the 
end  of  the  term  at  which  the  office  judgment 
would  become  final,  and  then  says:  "If  the 
judgment  has  teen  entered  up  in  court  or  the 
order  for  an  Inquiry  of  damages  has  been  ex- 
ecuted, it  shall  not  be  set  aside  without  good 
cause  be  shown  therefor.  Any.  such  issue 
may  be  tried  at  the  same  term,  unless  the  de- 
fendant show  by  affidavit,  filed  with  the  pa- 
pers, good  cause  for  a  continuance,"  Section 
63  says,  in  effect,  that  while  one  may  oome  in 
with  an  answer,  analogous  to  plea  and  coun- 
ter affidavit  in  the  other  section,  at  the  term 
when  there  is  about  to  be  final  decree  against 
him  by  reason  of  the  tardiness  of  his  answer, 
yet,  similarly  to  the  last  clause  above  quoted, 
the  chancery  cause  shall  not  be  delayed  or 
continued  thereby,  "unless  good  cause  be 
shown  by  affidavit,  filed  with  the  papers 
therefor.**  Note  the  similarity  of  these  stat- 
utes, not  only  in  words,  but  in  purpose.  Mr. 
Minor  recognizes  this  similarity.  Institutes 
(3d  Bd.)  vol.  4,  S  184a  By  neither  of  them, 
can  there  be  a  continuance,  caused  by  such 
appearance,  unless  for  good  cause  shown  by 
affidavit  Each  of  them  in  express  terms  so 
states.  By  one  of  them,  in  express  terms,  if 
the  judgment  has  been  entered  up,  it  can  on- 
ly be  set  aside  for  good  cause  shown;  and 
by  the  other,  by  Implication,  if  the  decree  has 
actually  been  entered,  as  in  the  case  before 
us.  It  cannot  be  set  aside  for  the  purpose  of 
an  answer  which  would  delay  or  continue  the 
suit,  without  good  cause  shown.  There  is 
no  rule  by  which  we  can  construe  good  cause 
in  one  of  these  sections  to  be  different  from 
that  meant  in  the  other.  We  must  therefore 
say  that  the  good  cause  required  in  section 
S8  is  the  same  as  that  required  in  section  47, 
which  has  been  held,  in  the  case  last  cited, 
to  be  fraud,,  accident,  mistake,  surprise,  or 
some  adventitious  circumstance  beyond  the 
control  of  the  party  and  free  from  his  neg- 
lect To  any  of  these  causes  courts  of  equity 
are  never  closed,  but  they  turn  deaf  ears  to 
neglect  and  laches. 

Did  the  defendant  show  such  good  cause  by 
hisr  sworn  answer  and  the  affidavit  of  his  phy- 
sician? This  question  was  peculiarly  for  the 
court  below,  and  while  its  action  in  relation 
thereto  may  be  reviewed  here,  yet  the  finding 
and  order  of  the  lower  court  thereon  will  not 
be  disturbed  unless  there  appears  a  plain 
abuse  of  sound  Judicial  discretion  as  guided 
by  established  rules  and  precedents.  Welch 
T.  County  Court  29  W.  Va.  63,  1  S.  E.  837. 
We  find  no  such  abuse.  In  reading  the  an- 
swer and  affidavit,  there  is  not  disclosed  any 
definite  showing  sufficient  to  excuse  the  de- 
fendant for  not  getting  his  answer  prepared 
and  filed  in  time.  His  failure  to  appear  for 
any  purpose  for  several  months  is  a  circum- 
stance evidencing  gross  tardiness,  such  as  lie 


also  practiced  after  appearance  and  demur- 
rer dverruled.  The  facts  set  forth  in  relation 
to  sickness  are  not  of  the  defined  character 
to  show  a  total  prevention  of  action  on  his 
part  He  has  been  sick  "several  months," 
but  nothing  shows  that  this  sickness  existed 
over  the  whole  period  In  which  he  was  in  de- 
fault and  in  fact  it  Is  so  told  us  by  him  and 
the  physician  as  to  show  that  he  was  not  so 
totally  disabled  as  to  be  prevented  from  at- 
tending his  defense.  The  doctor  says  he  ad- 
vised him  to  stay  at  home,  but  it  is  not  stated 
that  he  was  unable  to  prepare  his  defense  at 
home.  The  contrary,  in  fact  is  shown,  for 
the  doctor  says  that  lie  was  suffering  from  a 
hurt  which  brought  on  heart  trouble,  "which 
at  times  gives  him  a  good  deal  of  trouble; 
keeps  him  at  home  a  good  deal  of  the  time." 
Here  in  this  statement  it  is  implied  that 
there  were  times  when  the  trouble  did  not  af- 
fect him,  and  when  he  was  not  kept  at  home. 
In  these  times  he  should  have  prepared  to 
prevent  the  decree  of  the  court,  which  he 
knew  was  being  sought  against  him.  The 
fact  that  he  could  not  get  to  the  county  seat 
does  not  excuse  him,  particularly  In  this  era 
of  rapid  rural  malls  and  telephones.  His 
personal  presence  in  court  was  not  essential 
for  the  mere  filing  of  an  answer.  The  char- 
acter of  the  answer  which  he  tenders  is  such 
as  is  readily  prepared  by  counsel  upon  infor- 
mation given  by  correspondence.  It  shows  no 
complications.  He  need  only  have  written 
counsel  what  payments  he  had  made  Wilson, 
and  for  which  he  should  be  credited.  Upon 
this  Information  the  answer  could  have  been 
prepared  and  filed  without  his  presence.  Tlie 
bills  were  not  sworn  to,  and  the  answer  need 
not  have  been  even  delayed,  or  carried,  for 
affidavit  While  the  answer  tendered  alleges 
payments  to  plaintiff,  it  has  no  probative 
force  as  to  these,  and  no  proofs  are  exhibited. 
The  one  exhibited  check  on  its  face  does  not 
show  on  what  account  payment  was  made  by 
it  Had  the  answer  exhibited  absolute  proofs 
of  payment  on  plaintifTs  claim,  a  stronger 
cause  for  setting  aside  the  decree  would  be 
made ;  but  Indeed,  this  of  Itself  would  not  be 
sufficient  cause.  Upon  the  whole  record,  we 
are  unable  to  observe  such  cause  as  should  set 
aside  the  decree  and  work  a  continuance. 

We  are  not  unmindful  of  the  earnest  ap- 
peal made  In  the  answer  of  this  defendant; 
but  If  actual  loss  occurs  to  him  in  the  prem- 
ises, he  cannot  in  fairness  blame  the  regular- 
ity and  exactions  of  the  law  to  which  all  are 
subject  It  is  chargeable  to  his  own  neglect 
We  cannot  depart  from  the  course  of  equal 
justice  to  favor  the  individual,  as  we  are 
here  asked  to  do,  for  to  do  so,  "  'twill  be  re- 
corded for  a  precedent;  and  many  an  error 
by  the  same  example,  will  rush  into  the 
state." 

There  is  no  error,  and  the  decrees  are  af- 
firmed ;  and,  it  appearing  that  this  cause  has 
been  retained  on  the  docket  of  the  circuit 
court  for  other  and  further  proceedings,  it  is 
accordingly  remanded  thereto. 
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MAGE^BY  T.  MAXIN  et  aL 

(Sapreme  Court  of  Appeals  of  Weat  Virginia. 

Nov.  26ri907.) 

1.  QuisTiNo  Title  —  R£Mo VAX.  of  Cloud  — 
Possession. 

Mere  constructive  possession  of  land,  ac- 
corded by  law  to  him  who  has  good  title  there- 
to, as  a  lei^al  presumption,  is  not  such  possession 
as  is  re<3uired  on  the  part  of  one  who  invokes 
e<iuit7  jurisdiction  to  remove  cloud  from  the 
title.  He  must  have  actual  possession  of  the 
land  in  the  sense  of  having  a  pedis  possessio 
thereon. 

[Ed.  Note.~For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Quieting  Titie,  §§^44,  45.) 

2.  Equity— Bill  of  Beview. 

A  bill  in  the  nature  of  a  bill  of  review 
cannot  be  maintained  by  on^  who  was  not  a 
party  to  the  suit  in  which  the  decree,  reversal, 
or  annulment   whereof  is  sought   was  made. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  19,  Equity,  <  1095.] 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Barbour  Coun- 
ty. 

BUI  by  Laco  Mackey  against  Wright  Max- 
in  and  others.  Decree  for  defendants,  and 
plaintiff  appeals.    Affirmed.  ^ 

J.  Hop.  Woods  and  W.  T.  George,  for  ap- 
pellant Wm.  B.  O'Brien  and  U.  G.  Toung, 
for  appellees. 

P0FFBNBARGB3R,  J.  Laco  Mackey,  hav- 
ing legal  title  to  land  and  claiming  actual 
possession  thereof,  instituted  a  suit  in  equity 
in  the  circuit  court  of  Barbour  county, 
against  a  number  of  persons,  to  set  aside 
a  decree  under  which  it  had  been  sold,  in  a 
suit  to  which  he  was  not  a  party,  as  well 
as  the  deed  of  the  commissioner  who  made 
the  conveyance,  pursuant  to  the  judicial  sale, 
and  other  subsequent  deeds.  On  final  hear- 
ing, the  court  dismissed  the  bill,  for  want  of 
equity,  reserving  to  the  plaintiff  the  right  to 
sue  at  law,  and  from  this  decree  he  has  ap- 
pealed. 

The  facts  developed  are  about  as  follows: 
Cora  D.  Love,  owning  two  tracts  of  land, 
containing,  respectively,  12  acres  and  97 
poles  and  31  acres  and  37  poles,  conveyed  the 
same  to  Sarah  F.  Fronsman,  by  deed  dated 
April  15,  1897,  In  which  she  reserved  a  lien 
for  $357.50  of  the  purchase  money;  and 
Sarah  F.  Fronsman,  by  deed  dated  December 
0,  1897,  conveyed  the  same  to  Mackey.  On 
the  13th  day  of  June,  1898,  the  lien  remain- 
ing unsatisfied,  Cora  D.  Love  instituted  a 
suit  to  enforce  the  same,  making  only  Sarah 
F.  Fronsman  and  Oscar  F.  Hodges,  assignee 
of  one  of  the  purchase-money  notes,  parties 
thereto,  and  caused  the  land  to  be  sold  to 
Amett  Love,  husband  of  Cora  D.  Love,  in 
February,  1899,  under  a  decree  made  at  the 
October  term,  1898.  On  the  2d  day  of  Sep- 
tember, 1899,  W.  T.  Ice,  Jr.,  the  special  com- 
missioner who  made  the  sale,  and  Arnett 
Love,  the  purchaser,  and  his  wife,  executed 
a  deed,  conveying  the  land  to  J.  S.  Maxin, 
who,  on  September  5,  1899,  conveyed  the  coal 
under  the  smaller  tract  to  John  K.  Shaw, 


trustee,  and  on  the  4th  day  of  January,  1901, 
the  land,  less  the  coal,  to  Albinus  and  Nathan 
Love,  who,  on  the  Ist  day  of  November,  1901, 
conveyed  it  to  Morgan  L.  Burner.  On  the 
28th  day  of  October,  1902,  Shaw  conveyed 
the  coal,  so  held  by  him,  to  the  Indian  Fork 
Coal  &  Coke  Company.  Maxin.  still  awning 
the  larger  tract,  died  in  February,  1905, 
leaving  Wright  Maxin  as  bis  only  heir.  The 
plaintiff  had  a  tenant  on  the  larger  tract  of 
land  at  the  time  Maxin  bought,  under  a  two- 
year  lease,  but  he  abandoned  it  long  before 
the  institution  of  this  suit.  Maxin  had  taken 
possession  before  Mackey's  tenant  left,  and 
continued  in  possession  until  his  death,  and 
his  son  put  a  tenant  on  the  land  after  his 
death.  Burner  took  possession  and  held  the 
smaller  tract  except  as  to  the  coaL  When 
this  suit  was  instituted,  therefore,  Mackey 
bad  not  a  shadow  of  possession.  His  tenant 
had  left,  the  lease  had  expired,  and  Maxin 
had  possession  of  one  tract  and  Burner  of 
the  other,  except  as  to  the  coal,  which  was 
not  in  the  actual  possession  of  anybody,  or, 
if  anybody,  of  Burner. 

Want  of  equity  was  the  manifest  reason 
for  the  dismissal  of  the  bill;  It  being  a  bill 
to  remove  cloud  from  title  by  a  person  not 
in  possession  of  the  land.  At  the  time  of 
the  Institution  of  the  suit,  he  had  no  actual 
possession  of  any  part  of  either  tract,  no 
pedis  possessio,  no  actual  foothold  thereon. 
Not  pretending  to  have  had,  he  relies  upon 
constructive  possession,  accorded  by  the  law 
to  him  who  has  perfect  legal  title.  But  such 
possession  does  not  confer  Jurisdiction  in 
equity  to  remove  cloud  from  title.  To  obtain 
a  footing  in  equity  for  that  purpose,  the 
plaintiff  must  show  his  inability  to  sue  at 
law  because  of  his  own  occupancy  of  the 
land;  it  being  impossible  for  him  to  sue  him- 
self, and  there  being  no  other  person  in  pos- 
session. Carroll  v.  Brown,  28  Grat  791; 
Stelnman  v.  Vicars,  99  Va.  595,  39  S.  E.  227. 
Possession  by  a  tenant  would  suffice,  for  his 
possession  is  that  of  the  landlord;  but  mere 
constructive  possession  is  Insufficient.  To  a 
person  claiming  good  title,  but  not  in  actual 
occupation  of  the  land,  the  law  gives  eject- 
ment as  a  remedy  against  any  other  person 
out  of  possession  and  claiming  title  to  the 
same  land.  Code,  c.  90,  {  5  (Code  1906, 1 3340); 
Postlewaite  v.  Wise,  17  W.  Va.  1;  Harvey  v. 
Tyler,  2  Wall.  (U.  S.)  328,  17  L.  Ed.  871; 
Mitchell  V.  Baratta,  17  Grat  445.  Not  only 
want  of  Jurisdiction  in  equity,  but  also  ade- 
quacy of  the  legal  remedy,  as  the  reason 
therefor,  when  the  plaintiff,  seeking  removal 
of  cloud  from  title,  shows  himself  to  be  out 
of  possession  of  the  land,  has  been  decided 
several  times  by  this  court,  and  must  be  re- 
garded as  settled  law.  Moore  v.  McNutt,  41 
W.  Va.  695,  24  a  B.  682;  Clayton  v.  Barr, 
34  W.  Va.  290,  12  S.  B.  704.  See,  also.  Unit- 
ed States  V.  Wilson,  118  U.  S.  86,  6  Sup.  Ct 
991,  30  L.  Ed.  110;  Carrington  v.  Otis,  4 
Grat  235;  Baker  v.  Brlggs,  99  Va.  360,  38 
S.  B.  277. 
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Effort  iB  made  in  argument  to  bring  the 
case  within  the  doctrine  of  Yodc  v.  Mann, 
57  W.  Va-  187,  49  S.  El  1019,  but  the  statue 
of  the  plaintiff  here  differs  materially  from 
that  of  Mrs.  Yock.  She,  as  well  as  the  pur- 
chaser, had  been  a  party  to  the  former  suit 
in  which  the  sale  complained  of  had  been 
made.  The  confirmation  of  the  sale  to  Mann 
was  an  erroneous  adjudication  against  her, 
apparent  oh  the  face  of  the  record,  in  this, 
that  MsCnn,  the  purchaser,  had  previously 
conveyed  the  property  to  Mrs.  Yock,  warrant- 
ing generally  the  title,  and  then,  in  violation 
of  his  covenant,  had  acquired  the  title  by 
purchase  at  the  judicial  sale,  the  result  of 
which  action  was  that,  by  force  of  the  war- 
ranty, that  after-acquired  title  passed  imme- 
diately to  Mrs.  Yock  by^  estoppel.  Summer- 
field  V.  White,  64  W.  Va.  311,  46  8.  B.  154. 
Syl.,  point  8.  His  covenant  of  warranty  was 
disclosed  by  the  record,  and  the  commission- 
er's report  of  sale,  confirmed  by  decree,  dis- 
closed his  new  acquisition  of  title  to  the  same 
land  by  virtue  of  a  defect  against  which  he 
had  warranted,  in  view  of  which  the  court 
stiould  have  directed  a  deed  to  be  made  to 
Mrs.  Yock,  instead  of  Mann,  and  Rease,  hav- 
ing taken  the  purchase  from  Mann  by  assign- 
ment and  with  notice,  was  in  no  better  posi- 
tion tlian  he.  Clark  v.  8ayers,  55  W.  Va. 
512,  47  S.  E  312;  Burtners  v.  Kerqn,  24 
Grat  42;  Carver  v.  Jackson,  4  Pet  86, 7  L*.  Ed. 
761;  Myers  v.  Croft,  IS  Wall.  291,  20  L.  Ed. 
562;  Irvine  v.  Irvine,  9  Wall.  618,  19  K  Ed. 
800.  The  bill  afterwards  filed  by  Mrs.  Yock 
was  in  the  nature  of  a  bill  of  review  for 
error  apparent,  for  which  there  was  jurisdic- 
tion, not  a  mere  bill  to  remove  cloud,  for 
which  there  was  none;  she  having  been  out 
of •  possession.  A  bill  of  review  can  be  filed 
only  by  a  party  to  a  suit  in  which  the  de- 
cree was  made,  correction  whereof  is  sought, 
or  some  i>erson  who  was  privy  thereto. 
Chancellor  v.  Spencer,  40  W.  Va.  337,  21  S. 
B.  1011;  Amiss  V.  McGinnls,  12  W.  Va.  371. 
As  Mackey  sustained  no  such  relation  to  the 
suit  in  which  his  land  was  sold,  the  decision 
relied*  upon  is  inapplicable. 

Vosii  V.  King,  33  W.  Va.  236.  10  a  B.  402, 
la  no  authority  for  the  position  that  a  land- 
l<»rd  has  possession  of  land  after  his  lessee 
has  left  it  and  his  lease  has  expired.  In 
that  case,  the  tenant,  still  in  i)ossesslon,  was 
attempting  to  deny  the  title  of  his  landlord. 
Nor  does  Wilson  v.  Braden,  56  W.  Va.  372, 
49  S.  E.  409,  107  Am.  St  Rep.  927,  or  any  of 
the  other  cases  relied  upon  for  it,  assert  such 
doctrina 

Seeing  no  error  In  the  decree,  we  afOrm  it 

(63  W.  Va.  25) 

STATE  ez  rel.  McDONALD  v.  WEIiLS  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  26,  1907.) 

1.  Justices  ot  the  Pkaoe— Liabilitt  on  Of- 
ficial Bonds. 

Sureties  on  the  official  bond  of  a  justice  are 
not  liable  for  moneys  collected  by  him  on  ac- 


counts placed  in  his  hands  for  collection  with- 
out suit. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  31,  Justices  of  the  Peace,  {  57.] 

2.  Same— Duties  of  Justice. 

A  justice  of  the  jpeace  in  his  official  capac- 
itr  as  such  is  authorized  to  receive  money  only 
when  "tendered  to  him  on  any  claim  in  suit  be- 
fore him,  or  on  any  judgment  on  his  docket,  or 
any  docket  lawfully  in  his  possession,  on  which 
no  execution  has  been  issued  or,  if  issued,  has 
been  returned  unsatisfied  and  no  other  execution 
has  been  issued  thereon  since  such  return." 
8.  Same. 

A  claim  is  not  **in  suit"  before  a  jnstice 
until  he  has  issued  a  summons  thereon  and  de- 
livered the  same  to  an  officer  to  be  served,  or 
by  the  appearance  and  agreement  of  the  parties 
without  summons  and  the  case  docketed. 

[Ed.  Note,— For  cases  in  point,  see  Cent  Dig. 
vol.  31,  Justices  of  the  Peace,  S  231.] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Taylor  County. 

Action  by  the  state,  on  the  relation  of 
Delia  E.  McDonald,  against  I.  W.  Wells  and 
others.  Judgment  for  plaintiff,  and  defend- 
ant United  States  Fidelity  &  Guaranty  Com- 
pany brings  error.    Reversed  and  remanded. 

J.  H.  S.  Barlow  and  John  L.  Hechmer,  for 
plaintiff  In  error.  W.  R.  D.  Dent,  for  defend- 
ant in  error. 


McWHORTER,  J.  This  was  an  action  of 
debt  brought  in  the  circuit  court  of  Taylor 
county  by  the  state  of  West  Virginia,  at  the 
relation  of  Delia  E.  McDonald,  administra- 
trix of  John  O.  McDonald,  deceased,  against 
Isaiah  W.  Wells,  a  Justice  of  the  peace,  and 
the  United  States  Fidelity  &  Guaranty  Com- 
pany, a  corporation,  surety  on  his  official 
bond  as  such  Justice,  for  moneys  collected 
on  accounts  placed  in  the  hands  of  said  Jus- 
tice for  collection,  amounting  in  the  aggre- 
gate to  $116.16.  The  defendant  the  United 
States  Fidelity  &  Guaranty  Company  appear- 
ed and  demurred  to  the  declaration,  which 
demurrer  was  overruled  by  the  court  The 
defendant  then  entered  its  plea,  accompanied 
by  affidavit  A  Jury  was  impaneled,  and  re- 
turned a  verdict  for  the  plaintiff  for  the 
amount  claimed  in  the  declaration,  upon 
which  verdict  the  court  entered  up  Judgment 
The  plaintiff,  in  the  course  of  the  trial,  took 
a  bill  of  exceptions  to  certain  rulings  of  the 
court  and  obtained  a  writ  of  error  to  said 
Judgment 

The  first  question  arising  in  the  case  is 
upon  the  demurrer  to  the  declaration.  Aft- 
er reciting  the  election  of  the  said  defend- 
ant as  Justice  and  the  execution  of  his  of- 
ficial bond,*  the  declaration  alleges  that  *'on 

the   day   of  1902,    the   said 

Delia  E.  McDonald,  administratrix  as  afore- 
said, caused  to  be  placed  in  the  hands  of 
said  Isaiah  W.  Wells,  Justice  of  the  peace 
as  aforesaid  for  collection  the  following  ac- 
counts, viz.:  [then  follows  a  list  of  the 
claims  so  placed  in  the  hands  of  the  defend- 
ant], amounting  in  the  aggregate  to  the  sum 
of  1116.61,  and  that  the  said  Isaiah  W.  Wells, 
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justice  as  aforesaid,  received  said  accounts  by 
virtue  of  his  said  office  as  justice,  and  col- 
lected each  and  every  one  of  the  same  by 
reason  of  his  being  justice  as  aforesaid." 
Then  follows  the  allegations  that  the  said 
justice  had  collected  all  of  said  accounts  and 
had  failed  and  refused  to  pay  over  the  money, 
whereby  he  had  broken  his  obligation,  and 
by  reason  of  such  breach  his  bond  had  be- 
come forfeited,  and  action  had  accrued  to 
the  plaintiff,  etc.  Section  2084,  Code  1906, 
provides  that:  "EJvery  justice  shall  receive 
the  money  tendered  to  him  on  any  claim  In 
suit  before  him,  or  on  any  judgment  on  his 
docket,  or  any  dodcet  lawfully  In  his  pos- 
session, on  which  no  execution  has  been  is- 
sued, or,  if  issued,  has  been  returned  unsat- 
isHed,  and  no  other  execution  has  been  is- 
sued thereon  since  such  return,  and  pay  the 
B&mh  on  demand  to  the  person  entitled  there- 
to." This  is  the  only  statute  under  which  a 
justice  Is  authorized  to  receive  money,  and 
the  language  of  this  section  would  import 
that  It  is  no  part  of  his  duties  to  collect  un- 
less the  money  is  tendered  to  him  and  in  no 
case  except  '*on  a  claim  in  suit  before  him," 
or  on  a  judgment  on  his  docket  or  any  docket 
in  his  lawful  possession,  on  which  no  execu- 
tion has  been  Issued,  or,  if  Issued,  has  been 
returned  unsatisfied,  and  no  other  execution 
has  been  issued  since  such  return.  Section 
1970,  CJode  1906,  provides  how  actions  before 
justices  are  commenced  either  by  summons  or 
by  the  appearance  and  agreement  of  the  par- 
ties without  summons,  "and  not  otherwise." 
And  as  provided  in  the  following  section,  1971, 
when  a  suit  Is  commenced  by  summons,  "the 
action  is  commenced  ui)on  the  delivery  of  the 
summons  to  be  served,  and  the  constable 
shall  note  thereon  the  time  of  receiving  the 
same";  and  when  by  appearance  and  agree- 
ment "the  action  ia  conunenced  at  the  time  of 
docketing  the  case."  No  claim  is  in  suit  un- 
til such  action  has  been  commenced  In  one  of 
the  ways  provided  by  said  sections.  "If  mon- 
ey was  paid  to  the  justice  as  a  collection 
agent,  the  money  is  not  received  by  him  In  an 
official  capacity,  and  his  sureties  are  not  li- 
able. But  where  the  statute  provides  that 
justices  may  act  as  collection  agents,  the 
money  collected  by  them  without  suit  or  pro- 
cess of  any  kind  is  received  in  an  official 
capacity."  18  A.  &  E.  E.  L.  49.  In  Price  y. 
Farrar,  6  111.  App.  536,  it  is  held :  "Where  a 
magistrate  assumes  to  act  in  his  official  ca- 
pacity in  rendering  judgment  upon  claims 
left  with  him  for  collection,  he  thereby  aban- 
dons his  agency  in  respect  to  such  claims,  If 
any  such  ever  existed,  and  his  s^urities  on 
his  official  bond  are  estopped  by  his  own 
docket  from  showing  that  he  acted  In  their 
collection  merely  as  agent" 


In  case  at  bar  it  is  not  alleged  in  the  declara- 
tion that  any  of  the  claimSi  with  which  it  is 
sought  to  charge  the  surety  of  Wells,  were 
ever  In  suit,  and  no  allegation  in  the  declara- 
tion sufficient  to  entitle  the  plaintiff  to  recov- 
er in  this  action.  In  Cressey  v.  Gierman,  7 
Minn.  398  (611.  316),  it  is  held:  ''A  justice  of 
the  peace  is  not  authorized  by  statute  to  re- 
ceive money  as  security  for  the  appearance 
of  a  prisoner  before  him  for  examination  on 
a  criminal  charge,  and  where  he  does  so  re- 
ceive it,  and  refuses  to  return  the  money  to 
the  party  entitled  thereto,  an  action  will  not 
lie  against  his  sureties  for  a  breach  of  the 
official  bond  of  the  justice."  And  in  McCor- 
mick  v.  Thompson,  10  Neb.  484,  6  N.  W.  597: 
"The  sureties  of  a  justice  are  liable  for  all 
moneys  receive  by  him  in  his  official  capac- 
ity ;  but  hot  for  moneys  paid  him  on  notes  left 
in  his  hands  for  collection  without  suit" 
McEee  v.  Griffin,  66  Ala.  211,  was  an  action 
brought  upon  the  official  bond  of  a  register 
in  chancery  and  conditioned  as  prescribed  by 
law,  and  it  was  held  that  the  sureties  were 
not  liable  for  the  default  of  their  principal 
as  to  moneys  paid  to  him  while  acting  in  the 
capacity  of  probate  judge,  when  there  was 
no  law  in  force  at  the  time  the  payment  was 
made  authorizing  such  payment  to  be  made 
to  the  probate  judge.  See,  also.  State  ex  reL 
La  Plante  v.  Woodman,  36  Ind.  511,  and 
Stevens  v.  Breatheven,  Wright  (Ohio)  733. 

The  civil  jurisdiction  and  powers  of  a  jus- 
tice of  the  peace  are  purely  statutory,  and 
his  sureties  cannot  be  held  liable  for  moneys 
received  by  him,  except  where  he  Is  authoriz- 
ed by  law  to  receive  the  same.  He  is  not,  by 
statute,  made  an  agent  for  the  collection  of 
money,  and  he  is  only  authorized  to  receive 
money  tendered  to  him  on  claims  in  suit  te- 
fore  him,  or  on  judgments  on  his  docket  or  a 
docket  of  which  he  has  the  lawful  custody. 
Under  section  2099,  Code  1906,  the  sureties 
on  a  constable's  bond  are,  by  express  terms, 
made  liable  for  money  received  by  him  on 
account  of  any  claim  intrusted  to  him  to  sue 
upon  or  collect,  or  for  money  collected  by  him 
under  execution ;  but  there  Is  no  suclf  provi- 
sion in  relation  to  a  justice  of  the  peace. 

It  is  neither  necessary  nor  proper  to  take 
notice  of  the  other  assignments  of  error. 

The  court  erred  in  overruling  the  demurrer 
to  plaintliTs  declaration. 

Therefore  the  judgment  of  the  circuit  court 
is  reversed  and  set  aside,  and  the  court,  pro- 
ceedlng  to  render  such  judgment  as  the  cir- 
cuit court  should  have  rendered,  doth  set 
aside  the  verdict  of  the  jury,  sustain  the  de- 
murrer to  the  declaration,  and  remand  the 
cause,  with  leave  to  the  plaintiff  to  amend  Ita 
declaration  if  it  shall  be  so  advised,  and  tor 
a  new  trial  to  be  had. 


W.Va.) 


HEFLIN  ▼.  HEFLIN. 


745 


(68  W.  Va.  29) 

HEFLIK  T.  HEFLIK  et  al. 

(Sapreme  Court  of  Appeals  of  West  Virginia. 
Not.  26.  19070 

1.  SPEOIFIO    PEBFOBMANOS  —  DlBOBETION    OF 
CJOUBT. 

Specific  performance  is  not  a  matter  of 
right  in  either  party,  but  of  sound  discretion  in 
the  court  If  it  will  work  injustice,  it  will 
be  refused. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  44,  Specific  Performance,  S$  IT,  18.] 

2.  Sami>— Eyidenoe. 

In  a  suit  for  n>ecific  performance  the  court 
will  look  into  all  the  circumstances  of  the 
case,  and  will  not  decree  specific  performance 
unless  it  appears  from  the  whole  record  that 
justice  and  equity  will  be  subserved  thereby. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  H  3,  4.] 

8.  Ybndob  ard  Pubohasbb— Bona  Fids  Pub- 

0HA8EB% 

Where  a  vendee  has  a  conveyance  of  land 
calling  for  the  comers  and  lines  Icud  down  in 
a  conveyance  to  another  party,  without  notice  of 
any  provision  in  the  deed  of  such  other  party 
affecting  his  rights  in  such  dividing  lines,  such 
vendee  is  not  bound  by  such  provision. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  48,  Vendor  and  Purchaser,  (§  502-507.] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Doddridge 
County. 

Bill  by  Hugh  Leonidas  Heflin  against 
Creed  C.  Heflin  and  others.  Decree  for  de- 
fendants, and  plaintiff  appeals.    Affirmed. 

J.  V.  Blair,  for  appellant  W.  S.  Stoart 
and  H.  L.  Hammond,  for  appellees. 

McWHORT£iR,  J.  B.  F.  Heflin  was  the 
owner  of  various  tracts  of  land  In  the  coun- 
ty of  Doddridge,  amounting  in  the  aggr^ate 
to  about  384  acres.  On  the  15th  day  of  April, 
1809,  said  B.  F.  Heflin  and  Susan,  his  wife, 
in  consideration  of  $650,  of  which  $450  was. 
paid  and  the  vendee's  notes  given  for  the 
remaining  $200,  conveyed  to  B.  F.  Heflin,  Jr., 
55  acres  and  32  rods  of  said  land  by  metes 
and  bounds.  Afterwards  they  divided  the 
residue  of  their  real  estate  among  their  four 
sons,  conveying  'to  B.  F.  Heflin,  Jr.,  51^ 
acres  by  deed  of  August  12»  1890,  and  on  the 
16th  day  of  October,  1890,  they  conveyed  to 
William  8.  Heflin  89^  acres,  to  Hugh  Leoni- 
das  Heflin  9^  acres,  and  to  Creed  O.  Heflin 
961^  acres,  mentioning  in  the  last  three  deeds 
as  a  consideration  a  note  of  $270  of  the 
vendees,  respectively,  to  be  paid  by  them. 
The  four  daughters  of  the  vendors  were  to 
have  their  portions  from  the  personal  estate 
of  the  vendors,  and  it  appears  that  the  said 
three  several  notes  of  $270  each  were  given 
to  assist,  if  necessary,  to  bring  up  the  sev- 
eral amounts  intended  to  be  given  to  the 
said  daughters. 

The  only  question  involved  here  is  as  to 
the  dividing  line  between  the  two  sons, 
Leonidas  and  Creed.  One  tract  conveyed  on 
the  said  16th  day  of  October,  1890^  was  men- 


tioned as  containing  198  acres,  and  one-half 
thereof,  or  96^  acres,  was  conveyed  to  each 
of  the  said  sons,  Leonidas  and  Creed.  That 
conveyed  to  Leonidas  by  the  following  de- 
scription: "Beginning  at  a  W.  O.  on  the 
ridge  between  Jockey  Camp  Run,  a  comer  to 
land  of  John  McCardle;  thence  a  straight 
line  to  a  chestnut  tree  on  the  south  edge  of 
the  county  road  above  the  residence  of  first 
parties;  thence  a  straight  line  crossing  the 
left  hand  branch  of  Jockey  Camp  Run  to  the 
top  of  the  point  and  with  said  point  to  Jacob 
Coulchan's  line;  and  with  said  Coulchan's 
line  to  lines  of  Jacob  Swentzel,  and  with  his 
lines  to  a  C.  O.  a  corner  to  Alpheus  Smith 
39%  acres;  thence  with  three  lines  of  same 
N.  83%  E.,  44%  poles,  to  a  locust;  S.  59  E., 
84  poles,  crossing  Jockey  Camp  Run  to  a 
hickory  (now  down) ;  and  thence  N.  75%  E., 
52%  poles,  to  the  beginning — supposed  to  con- 
tain 96%  acres,  and  if  by  survey  It  is  found 
to  not  contain  96%  acres  the  lines  to  be  so 
changed  as  to  make  one  equal  half  of  the 
whole  tract  193  acres."  And  the  tract  con- 
veyed to  Creed  upon  the  conditions  and  with 
description  as  follows:  'The  conditions  of 
this  deed  are  as  follows:  The  first  parties 
are  to  hold  possession  of  the  property  hereby 
conveyed  during  the  natural  life  of  each  of 
them,  the  said  B.  F.  and  Susan  Heflin,  and 
after  the  death  of  the  said  B.  F.  and  Susan 
Heflin,  then  the  said  property  goes  to  the 
said  Creed  C.  Heflin  as  his  portion  of  the  es- 
tate of  the  said  B.  F.  Heflin.  and  the  said 
Creed  C.  Heflin  is  to  have  all  of  the  per- 
sonal plx>perty  of  said  parties  at  the  time  of 
their  deaths.  The  said  parties  of  the  first 
part  grant  unto  the  said  party  of  the  second 
part<;  the  following  described  tract  or  parcel 
of  land,  situate  in  the  county  of  Doddridge, 
state  of  West  Virginia,  and  on  the  waters 
of  Jockey  Camp  Run  and  bounded  as  fol- 
lows, to  wit :  Beginning  at  a  W.  O.  a  comer 
to  land  of  John  McOardle;  thence  N.  86% 
B.,  36  poles,  to  a  Pin  Oak ;  S.  88%  E.,  44% 
poles,  to  a  stone  pile;  south  28  poles  to  a 
Hickory;  S.  40  W.,  29%  poles,  to  a  C.  O.; 
S.  42  W.,  28%  poles,  to  a  C.  O. ;  S.  25  W., 
17%  poles,  to  a  locust  bush ;  S.  46  W:,  20% 
poles,  to  a  locust ;  S.  82  W.,  23%  poles,  to  a 
stone  pile;  S.  42%  E.,  10  poles,  to  a  stone 
pile;  S.  79  W.,  10%  poles,  to  a  locust;  S. 
46%  W.,  20  poles,  to  a  hickory  and  pointers ; 
S.  82%  W.,  22  poles,  to  a  stone  pile  B.  O.  & 
Hic'y  ptrs. ;  S.  11%  W.,  22  poles,  to  a  black 
walnut,  a  corner  to  51%  acres  conveyed  to  B. 
F.  Heflin,  Jr.,  on  the  12th  day  of  August, 
1890,  and  with  3  lines  of  same  N.  55%  W., 
17  poles,  to  a  W,  O. ;  N.  53  W.,  37  poles,  to  a 
stone ;  S.  64  W.,  37%  poles,  to  a  stone  In  J. 
Coulchan's  line ;  thence  with  same  N.  54  W., 
86  poles,  to  a  R.  O. ;  and  with  2  other  lines 
'  of  said  Coulchan*s  N.  34  E.,  42  poles,  to  a 
stone  &  W.  O.  ptrs.;  thence  to  the  coruer 
to  the  tract  this  day  conveyed  to  Hugh  Leoni- 
das Heflin;  and  thence  with  the  lines  of  the 
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same  to  tbe  beginning  supposed — to  contain 
96^  acres,  It  being  one-half  of  the  whole 
tract  of  193  acres."  Which  deeds  were  duly 
entered  of  record  In  the  clerk's  office  of  said 
county  on  the  20th  day  of  October,  1890. 
Leonidas  Immediately  took  possession  of  his 
parcel  so  conveyed  tq  him,  and  has  continued 
in  possession  ever  since,  recognizing  the  divi- 
sion line  between  himself  and  Creed,  as  made 
in  said  deeds,  until  a  few  months  prior  to  the 
institution  of  this  suit  In  January,  1903.  The 
vendors,  together  with  Creed,  remained  In 
possession  of  that  portion  so  conveyed  to 
Creed,  and  said  Creed  Improved  and  worked 
the  same  up  to  the  line  of  the  said  Leonidas' 
parcel,  and  Leonidas  helped  Creed  to  build 
a  part  of  the  line  fence  upon  the  recognized 
line  between  them,  for  which  Creed  paid  him 
150  for  his  work.  Plaintiff  testifies  he 
worked  for  Creed  100  days  at  60  cents  per 
day  on  said  fence  building  105  pannels  of 
fence. 

At  the  February  rules,  1903,  Hugh  Leoni- 
das Heflln  filed  his  bill  in  the  circuit  court 
of  Doddridge  county  against  Creed  C  Heflin, 
B,  F.  Heflin,  Sr.,  and  Susan  Heflin,  founding 
his  claim  on  that  clause  In  the  deed  to  him- 
self that,  "If  by  survey  it  is  found  to  not  con- 
tain 96^  acres,  the  lines  to  be  so  changed  as 
to  make  one  equal  half  of  the  whole  tract 
193  acres" ;  and  alleging  that  by  actual  sur- 
vey the  tract  contained  214.4  acres,  and  that 
the  parcel  so  conveyed  to  him  contained  but 
84  acres,  while  that  conveyed  to  Creed  con- 
tained 130.4  acres,  and  that  he  had  not  dis- 
covered the  mistake  in  the  survey  until  in 
March,  1902;  and  alleging  that  the  defend- 
ants B.  F.  Heflin,  Sr.,  and  Creed  C.  Heflin 
colluded  together  to  defraud  plaint^E  by 
withholding  from  him  his  Just  and  full 
share  of  the  said  land,  that  in  June,  1894, 
County  Surveyor  Daniel  Sherwood  made  a 
partial  survey  of  plaintiff's  tract  as  conveyed 
to  him,  and  reported  that  it  contained  97 
acres  and  20  poles,  that  afterwards,  in 
March,  1902,  County  Surveyor  J.  M.  Martin 
surveyed  the  whole  tract,  and  reported  that 
it  contained  214.4  acres,  and  that  plaintiff's 
portion  contained  84  acres,  and  Creed's  por- 
tion contained  130.4  acres ;  and  prayed  "that 
said  division  lines  may  be  changed,  corrected, 
and  so  run  as  to  embrace  and  Include  to 
plaintiff  the  equal  one-half  of  said  entire 
tract  of  193  acres  of  land,  now  ascertained  to 
embrace  214.4  acres,  that  commissioners  for 
the  purpose  of  making  said  change,  locating, 
and  marking  the  true  division  lines  between 
said  two  shares  and  parts  of  land  may  be 
appointed  with  full  power  and  Instructions," 
and  for  general  relief. 

The  defendant  Creed  0.  Heflin  demurred 
to  plaintlfTs  bill,  in  which  plaintiff  joined, 
and  the  court  overruled  said  demurrer  and 
gave  defendant  Creed  C.  Heflin  60  days  in 
which  to  file  his  answer.  On  the  24th  of 
November,  1903,  all  the  defendants  filed  their 
Joint  and  separate  answer  to  plaintiff's  bill, 


denying  all  the  material  allegations  thereof, 
and  averring  that  B.  F.  Hefiin  and  Susan 
Hefiln,  having  advanced  in  years  and  be- 
coming feeble  and  unable  to  look  after  and 
attend  to  tbe  said  lands  and  personal  prop- 
erty, and  having  no  use  for  the  same  ex- 
cept to  have  a  comfortable  home  and  the 
necessaries  of  life,  and  desiring  to  assist  and 
provide  for  all  their  children,  decided  to 
divide  up  all  their  said  real  estate  and  per- 
sonal property  among  their  children  while 
they  both  lived,  making  provision  for  their 
own  support  and  the  necessaries  of  life ;  that 
In  pursuance  of  said  conclusion  they  divided 
all  their  said  real  estate  among  their  four  sons 
— the  plaintiff,  respondent  Creed  C.  Hefiin, 
W.  S.  Hefiin,  and  B.  F.  Hefiin,  Jr.— and  con- 
veyed the  same  to  them,  providing  in  the 
different  deeds  to  all  of  them,  except  the 
said  B.  F.  Hefiin,  Jr.,  that  they  should  pay 
the  sum  of  $270  each,  which  as  a  matter 
of  fact  was  to  be  paid  to. the  four  daughters 
as  part  of  their  contingent  interest  in  said 
land  and  property,  the  daughters  not  having 
received  any  of  said  land;  that  on  the  said 
16th  of  October,  1890,  they  executed  the  two 
deeds  set  out  in  the  bill  to  plaintiff  and  de- 
fendant Creed  C.  Heflin  by  proper  metes  and 
bounds,  and  also  conveyed  other  parts  of  the 
real  estate  to  their  other  sons,  William  S. 
Heflin  and  B.  F.  Heflin,  Jr. ;  that  at  or  about 
the  same  time  the  parents  also  divided  up 
their  personal  property,  money,  and  effects, 
or  the  greater  part  thereof,  among  their 
children,  and  it  was  part  of  the  arrange- 
ment that  the  said  four  daughters  should 
have  and  receive  the  sum  of  $1,800,  in  cash 
and  property  among  them  in  lieu  and  instead 
of  the  said  daughters  receiving  any  of  said 
lands,  which  was  paid  to  them;  that  all  of 
said  conveyances  were  in  fact  gifts  and  free 
distributions  of  the  property  of  the  parents 
•  to  the  children,  retaining  only  the  life  estate 
in  the  conveyance  to  respondent  Creed  C 
Heflin  as  appears  from  the  said  deed,  and 
that  the  said  children  took  possession  and 
control  over  their  Interests  as  conveyed  to 
them,  and  hacl  remained  In  possession  of  the 
same  ever  since  the  date  of  the  said  deeds, 
and  they  should  all  now  be  satlsfled  and  con- 
tented, having  now  received  all  the  earthly 
possessions  of  their  said  parents,  who  should 
at  least  be  permitted  to  die  in  peace  without 
strife,  annoyance,  and  litigation  in  their 
declining  years ;  that  at  tbe  time  of  the  mak- 
ing of  said  deeds  respondent  Creed  C.  Heflin 
was  an  infant,  not  being  more  than  16  or  17 
years  old,  and  was  unable  from  his  tender 
years  to  realize  or  know  the  effect  of  said 
arrangement,  and  while  the  deed  made  to 
plaintiff  by  his  parents  provides,  "If  by  sur- 
vey it  is  found  to  not  contain  96^  acres  the 
lines  to  be  so  changed  as  to  make  one  equal 
half  of  the  whole  tract  of  193  acres,"  no 
such  provision  was  inserted  in  respondent's 
deed  for  the  other  part  conveyed  to  him  by 
definite  metes  and  bounds*  and  claiming  that 
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be  WB8  no  party  to  the  said  deed  to  the 
plaintiff  and  In  no  way  bound  by  the  pro- 
visions and  recitals  of  the  same,  and  especial- 
ly that  recital,  and  was  no  party  to  any  such 
agreement  or  arrangement  Averring  that 
Daniel  Sherwood,  after  the  execution  and  de- 
livery of  ttie  said  deeds,  did  run  and  take 
the  bearings  and  distances  of  said  lines  as 
called  for  in  said  deeds,  and  found  the  said 
tract  conveyed  to  plaintiff  to  contain  07  acres 
and  20  poles ;  that  plaintiff  being  raised  from 
Infancy  upon  said  land,  he  and  all  the  par- 
ties were  well  acquainted  and  very  familiar 
with  the  same,  and  being  fully  advised,  and 
knowing  all  about  these  matters,  accepted  a 
deed  for  said  parcel  of  land  by  fixed  and 
definite  boundaries  and  was  estopped  and 
bound  by  such  definite  and  fixed  boundaries ; 
that  the  parents  retained  the  life  estate  in 
the  part  conveyed  to  respondent  Creed  C. 
Heflin,  and  that  ever  since  the  conveyance  he 
had  cared  for  and  provided  for  his  aged 
parents,  and  they  had  resided  with  him  upon 
the  land  ever  since,  and  would  continue  to 
do  so  as  long  as  they  or  either  of  them 
should  live.  Denying  that  there  was  any 
mistake  or  error  to  be  corrected,  or  that 
they  ever  talked  as  though  they  would  cor- 
rect any  error  or  mistake,  as  there  was  none. 
And  denied  that  their  refusal  to  change  the 
lines  was  a  fraud  upon  the  rights  of  plain- 
tiff, or  that  they  had  colluded  together  for 
the  purpose  of  withholding  from  plaintiff  his 
full  share  of  the  lands  or  to  cheat  and  de- 
fraud him  out  of  the  same.  And  averred 
that  by  reason  of  said  improvements  placed 
upon  his  land  by  respondent  Creed  C.  Hefiln, 
and  for  other  reasons  mentioned  in  the  bill* 
all  of  said  lands  had  materially  increased  In 
value -as  alleged  in  the  bill,  for  which  rea- 
sons and  others  the  plaintiff  was  seeking  to 
fraudulently  procure  tiie  changes  in  the  divi- 
sion lines  and  to  cheat  and  defraud  the  re- 
8i)ondent  out  of  said  land  after  acquiescing 
in  and  recognizing  the  said  division  lines  as 
the  true  division  lines  for  many  years;  that 
the  plaintiff  had  all  the  land  that  was  ever 
conveyed  to  him  or  intended  to  be  conveyed 
to  him  at  any  time,  and  much  more  than  his 
equal  share  of  said  lands  and  property  in 
value  and  to  the  full  extent  of  his  boundary 
and  lines  as  contained  in  his  deed  and  as 
fixed  and  designated  at  the  time.  And  pray- 
ed that  the  bill  be  dismissed  and  the  relief 
inrayed  for  therein  be  refused,  and  that  the 
division  lines  of  said  tracts,  as  hxed  and  ex- 
pressed in  said  deed,  be  sustained  as  the  true 
division  lines  of  the  said  land. 

The  plaintiff  filed  a  special  replication  in 
writing  to  defendants*  answer,  denying  all 
the  allegations  of  the  answer  setting  up 
new  matter  of  defense.  Depositions  were 
taken  and  filed  in  the  cause  on  t>ehalf  of 
both  the  plaintiff  and  the  defendants,  and  the 
cause  came  on  to  be  heard  on  the  15th  day 
of  March,  1906,  upon  the  bill  and  exhibitB 
and  other  proceedings  and  orders^  and  the 


answer  and  exhibits  and  general  replication 
thereto,  and  upon  the  depositions,  when  the 
court  was  of  opinion  that  the  plaintiff  was 
not  entitled  to  the  relief  prayed  for  in  his 
bill,  and  that  the  same  should  be  dismissed, 
and  it  was  accordingly  so  decreed,  with 
costs  to  the  defendants.  From  which  de- 
cree the  plaintiff  appealed,  and  says  that  the 
court  erred  in  refusing  to  grant  the  relief 
prayed  for  and  in  dismissing  his  bill, 

It  is  difficult  to  determine  ftom  the  bill, 
its  allegations  and  prayer,  just  what  relief 
plaintiff  seeks.  The  bill  alleges  "that  said 
land  is  susceptive  of  partition  as  was  by 
said  agreement  and  deeds  intended  and  there- 
in set  out  should  be  done."  The  prayer  is 
for  a  changed  and  corrected  running  of  said 
division  lines  so  as  to  give  to  plaintiff  one 
equal  half  of  the  said  entire  tract  of  193' 
acres,  since  ascertained  to  embrace  214.4 
acres.  The  lines  between  that  convej^  to 
Leonidas  and  that  to  Creed  were  well-defined 
lines  and  corners  mentioned  and  distinctly 
set  out  in  the  deed  to  Leonidas,  while  the 
conveyance  to  Creed  calls  for  those  lines 
which  mark  the  land  conveyed  to  Leonidas. 
Plaintiff  undertakes  to  set  up  in  bis  bill  an 
agreement  on  the  part  of  B.  F.  Hefiin,  Sr., 
to  convey  to  plaintiff  the  one  equal  half  of 
said  tract  of  193  acres,  and  relies  upon  the 
clause  in  his  deed  providing  for  a  change  ' 
in  the  location  of  the  division  lines  so  as  to 
give  plaintiff  the  agreed  quantity  of  land. 
B.  F.  Hefiin,  Sr.,  conveyed  to  Creed  In  fee 
the  other  portion  of  said  tract,  retaining 
only  the  rights  of  occupancy  during  the 
life  of  himself  and  wife,  Susan,  and  the  rec- 
ord shows  that  Creed'  had  no  notice  of  such 
provision  for  changing  the  division  lines, 
and  he  has  a  right  to  rely  upon  his  own  deed 
to  define  the  boundaries  of  the  land  convey- 
ed to  him.  While  the  deed  provides  for  the 
possession  of  the  land  by  the  said  B.  F.  Hef- 
iin, Sr.,  and  Susan  Hefiin  during  the  natural 
life  of  each  of  them,  the  record  shows  that 
it  was  given  over  entirely  into  the  control 
of  Creed.  Flaintiff  blmself  testifies  that 
Creed  hired  him  to  work  for  him  in  clearing 
the  land  up  to  the  line  and  building  a  part 
of  the  line  fence  on  the  recognized  lines.  In 
Daugherty  v.  Marcum,  3  Head  (Tenn.)  323, 
it  is  held:  "If  a  deed  is  executed  reserving 
an  occupancy  during  life  to  the  doner  or 
bargainor,  the  entire  estate  passes,  as  be- 
tween the  parties  to  the  deed.  No  right 
would  remain  in  the  donor  or  bargainor  ex- 
cept, merely,  the  right  to  possess,  and,  per- 
haps, to  enjoy  the  profits  during  life."  And 
In  Haynes  v.  Boardman,  119  Mass.  414,  it  is 
held:  "There  is  sufficient  privity  of  estate 
between  a  testator,  a  person  to  whom  he 
has  devised  land  for  life,  and  the  remainder- 
man under  his  will,  to  establish  a  title  by 
adverse  possession,  if  the  possession  by  the 
testator  and  his  devisees  is  continuous  for 
20  years."  Not  only  was  the  land  conveyed 
to  Greed  in  fee^  subject  only  to  the  life  es- 
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tate  of  the  vendors,  but  they  had  turned 
over  to  him  the  actual  control  of  the  land. 
Creed,  being  neither  a  tenant  in  conunon,  a 
joint  tenant,  nor  co];>arcenor  with  plaintiff  as 
to  the  land,  cannot  be  compelled  to  partition 
under  the  statute.  He  is  holding  under  a 
separate  conveyance  distinctly  defining  his 
boundaries,  and  had  not  been  disturbed  in 
the  enjoyment  of  it  since  the  date  of  his 
deed,  some  18  years  prior  to  the  bringing  of 
this  suit  B.  F.  Heflin,  Sr.,  had  divested 
himself  of  the  l^al  title  to  that  portion  of 
the  land  from  which  Leonidas  is  claiming 
shall  be  conveyed  to  him  enough  to  make  up 
the  full  quantity  his  father  agreed  to  con- 
vey to  him,  and  he  could  get  no  title  to  it 
unless  Creed  would  join  with  his  father  in 

^  a  conveyance  thereof,  and  there  is  no  rea- 
son why  he  should  do  so,  being  no  party  to 
such  an  agreement,  if  any  there  was,  as 
claimed  in  plaintifTs  bill. 

Plaintiff  alleges  that  the  lands  have  ma- 
terially increased  in  value  since  the  said 
conveyances  were  made,  not  noly  by  reason 
of  the  material  improvements  and  growth 
of  the  country^  but  by  reason  of  the  oil,  gas, 
and  coal  that  have  been  developed  and  as- 
certained to  exist  in  said  county  and  in  close 
proximity  to  said  lands,  and  it  is  supposed 
at  least  that  coal  underlays  said  land.  The 
answer  admits  all  this  to  be  true,  and  avers 
that  the  land  by  reason  of  the  improvements 
placed  on  it  by  Creed,  and  for  the  other 
reasons  mentioned  in  the  bill,  had  material- 
ly increased  in  value.  It  is  insisted  that 
this  increase  in  value  is  the  cause  of  the 
institution  of  this  suit.  It  is  shown  by  the 
evidence  of  Mrs.  6awthrop,  a  sister  of  Creed 
and  Leonidas,  that  at  the  time  the  deeds 
were  written  the  dividing  lines  between 
Leonidas  and  Creed  were  agreed  upon  by 
the  vendors  and  plaintiff,  and  ^'Brother  Lon 
was  to  have  that  boundary  above  this  line 
and  Brother  Creed  was  to  have  what  was 
below  the  boundary  line  to  keep  the  old  folks 
their  lifetime.  It  was  understood  that  he 
would  be  satisfied  with  that  boundary." 
She  also  states  that  her  father  objected  to 
that  recital  in  the  deed  which  provided  for 
a  change  in  the  boundary  lines  and  refused 
to  sign,  and  wanted  another  deed  drawn; 
that  Mr.  Sherwood,  who  was  acting  as  the 
scrivner,  said  he  could  not  draw  It  that  even- 

,ing.  '*Lon  said  It  would  make  no  differ- 
ence. That  boundary  was  all  he  wanted. 
And  afterwards,  after  it  was  drawn  up,  he 
seemed  satisfied,  and  said  he  bad  the  heart 
of  the  place  and  did  not  have  to  keep  the 
old   folks."     Plaintiff  denies  this  conversa- 


tion. Mrs.  Gawthrop  is  corroborated  in  her 
statements  by  B.  F.  Heflin,  Sr.,  who  further 
says  that  Leonidas  has  all  the  land  that  he 
ever  Intended  him  to.  have;  that  he  gave 
Creed  the  old  home  part  '*for  to  take  care 
of  me  and  Mrs.  Heflin  as  long  as  we  lived 
and  then  it  was  his*n.  It  will  take  $1,500 
to  keep  us,  me  and  Mrs.  Heflin'*;  that  he 
cleared  Lon  of  all  expenses,  and  that  Lon 
said  he  was  perfectly  satisfied  and  didn't 
want  any  more.  In  Ford  v.  Buker,  86  Ya. 
75,  9  S.  B.  500,  it  is  held:  ''Specific  per- 
formance is  not  a  matter  of  right  in  either 
party.  It  will  be  granted  only  when  the 
contract  is  clear,  distinct,  and  mutual.  If 
it  will  work  injustice,  the  party  will  be  left 
to  his  action  for  damages.  Generally  he 
should  not  have  been  backward  awaiting 
change  of  circumstances  so  as  to  enforce 
or  abandon  the  contract,  as  may  be  most 
advantageous."  And  in  Anthony  v.  Left- 
wlch,  8  Rand.  238:  *'A  specific  execution  will 
not  be  decreed  where  its  operation  would 
be  harsh  on  any  person  concerned."  In  Dar- 
ling V.  Cumming's  £2x'r,  82  Va.  521,  23  S.  B. 
880.  it  is  held  that  applications  for  specific 
performance  of  contracts  are  addressed  to 
the  sound  discretion  of  the  court,  regulated 
by  established  principles;  that  **if  there  has 
been  a  change  of  circumstances  or  relations, 
which  renders  the  execution  of  the  contract 
a  hardship  to  the  defendant,  and  especially 
if  there  has  been  a  great  change  in  values, 
and  it  is  accompanied  by  an  unexcused  delay 
on  the  part  of  the  complainant,  the  change 
and  delay  together  wil,l  constitute  ground 
for  denying  specific  performance  when  sought 
by  the  one  in  default"  And  further.  In 
Dyer  v.  Duffy,  39  W.  Va.  148,  19  S.  E.  540, 
24  L.  R.  A.  339,  it  is  held:  "Specific  per- 
formance being  addressed  to  the  sound  dis- 
cretion of  the  court,  the  party  asking  it  must 
have  been  ready,  willing,  and  prompt  in  the 
performance  of  those  things  incumbent  on 
him,  and  where  he  has  not  been  so,  and  it 
would  impose  hardship  and  be  Inequitable 
upon  the  other  party,  specific  performance 
will  be  refused."  As  held  in  Harrison  v. 
Harrison,  86  W.  Va.  556,  15  S.  B.  87:  •The 
court  will  look  into  all  the  circumstances  of 
the  case  and  will  not  decree  specific  per- 
formance unless  those  circumstances  render 
such  a  decree  Just  and  equitable." 

We  are  unable  to  see  where,  or  how,  the 
appellant  has  any  equity  as  against  Creed 
C.  Hefiin,  or  that  he  has  shown  himself  en- 
titled to  the  relief  prayed  for,  and  the  decree 
of  the  circuit  court  Is  therefore  aflirme^ 
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JACKSON  T.  BIO  aANDT,  B.  L.  &  O.  R.  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Not.  26,  1907.) 

1.  Railboadb— Gbants  of  Riohtb  of  Wat— 
BzTBNi  AND  Use  of  Riohtb  Aoquibxd— 
RiQsi  of  Wat  Annexed  to  Miniko 
Rights. 

Railroad  rights  of  way,  annexed  and  sub- 
sidiary to  mining  rights,  cannot  be  used  for 
other  purposes,  such  as  the  business  of  carrying 
passengers  jind  freight  generally. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  41,  Railroads,  8  180.] 

2.  Injunction— Subjects  OF  Pbotxction  and 
Reliej!^Railboad  on  Minino  Right  of 
Way— Operation  as  Common  Cabbieb. 

Equity  has  jurisdiction,  independenUy  of 
the  constitutional  inhibition  of  the  taking  of  pri- 
vate property  for  public  use  without  payment  of 
compensation  or  security  therefor,  to  enjoin 
the  operation  of  a  railroad  built  on  a  mining 
right  of  way  as  a  common  carrier,  no  possessory 
remedy  at  law  being  available  for  ejection  from 
the  premises. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Injunction,  S  15.] 

&  Eminent  Domain— Remedies  of  Ownebs 
OF  Pbopebtt— Jubisdiction  of  Equity— 
Restraining  Unauthobized  Use  of  Rail- 
road Right  of  Way  Gbanted. 

The  constitutional  inhibition  of  taking  pri- 
vate property  for  public  use  without  compen- 
sation gives  equity  jurisdiction  to  prevent  such 
onauthorized  use  of  a  mining  right  of  way  or 
railroad,  since  the  law  affords  no  adequate  rem- 
edy for  the  possession  and  use  of  the  property, 
deprivation  of  which  amounts  in  law  to  a  tak- 
ing thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  §  774.J 

4.  Equity— Pleading— Answeb — Abatement 

fob -Want  of  Pabties. 

An  answer  to  a  bill  seeking  abatement  for 
want  of  necessary  parties,  which  fails  to  aver 
facts  showing  an  interest  on  the  part  of  the 
absent  party  in  the  subject-matter  of  the  bill 
that  will  be  affected  by  the  achievement  of  the 
object  of  the  suit,  is  insufScient  for  the  purpose. 

(Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Equity,  fi  398.] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Wayne  County. 

Bill  by  Virginia  Jackson  against  the  Big 
Sandy,  East  Lynn  &  Guyan  Railroad  Com- 
pany. Decree  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Holt  &  Duncan,  for  appellant  William 
Fry  and  Campbell,  Heffley  &  Davis,  for  ap- 
pellee. 


POFFENBARGER,  J.  The  questions  pre- 
sented here  are  whether  a  railroad  built  on 
a  right  of  way,  granted  to  a  railroad  only 
for  the  transportation  of  minerals  of  the 
grantee  to  be  taken  from  the  land  over 
which  the  right  of  way  is,  can  be  operated 
as  a  common  carrier,  and,  if  not,  whether 
equity  will  enjoin  such  use  thereof. 

The  plaintiff,  owner  of  a  small  tract  of 
land  containing  about  three  acres,  which 
cajne  to  her  out  of  a  tract  of  62%  acres  once 
owned  by  Samuel  Osburn,  and  another  tract, 


the  two  having  an  aggregate  area  of  62V^ 
acres,  obtained  from  the  judge  of  the  circuit 
court  of  Wayne  county  on  the  6th  day  of 
May,  1903,  an  injunction  restraining  and  in- 
hibiting the  Big  Sandy,  East  Lynn  &  Guyan 
Railroad  Company  from  proceeding  further 
to  enter  upon  said  tracts,  on  a  bill  alleging 
that  said  company,  without  having  in  any 
way  acquired  a  right  of  way  over  the  same, 
and  without  her  consent  and  over  her  pro- 
test, had  entered  upon  and  taken  possession 
of  a  portion  of  her  land,  and  was  then,  and 
had  been  for  some  time,  engaged  in  building 
and  constructing  its  railroad  thereon.  On 
February  24,  1905,  the  defendant  filed  an 
answer  denying  that  it  had  built,  was  build- 
ing, or  intended  to  build,  any  railroad  on  any 
portion  of  any  of  plaintiff's  land,  and  also 
that  any  railroad  had  been  built  on  the  lar- 
ger of  the  two  tracts,  but  averring  that  a 
railroad  had  been  built  by  the  East  Lynn 
Coal  Company  over  said  three-acre  tract,  on 
a  right  of  way  granted  by  said  Samuel  Os-  ^ 
bum  to  C.  Fry  and  B.  J.  Prltchard  by  deed 
dated  the  8th  day  of  May,  1890,  by  which 
Osbum  had  conveyed  to  said  Fry  and  Prlt- 
chard all  metals,  coals,  iron  ores,  fireclay, 
stone  for  building  purposes,  gas,  and  oil,  in, 
under,  and  upon  said  62%-acre  tract  of  land 
which  then  Included  plaintiff's  said  three- 
acre  tract  together  "with  the  right  of  way 
for  railroads  or  other  roads  over  and  through 
the  surface  thereof  for  the  transportation 
to  market  of  said  minerals,  and  mineral  sub- 
stances and  products,  whether  in  the  raw  or 
manufactured  state,"  which  deed  was  ex- 
hibited with  the  answer.  It  was  further 
averred  that  the  minerals  and  rights  of  way 
so  granted  had  become  the  property  of  said 
East  Lynn  Coal  Company.  On  the  8th  day 
of  May,  1905,  a  supplemental  bill  alleging 
the  completion  of  said  railroad  and  its  op- 
eration as  a  common  carrier,  and  praying 
that  the  defendant  be  enjoined  from  operat- 
ing the  same  over  and  through  said  lands, 
or  In  any  manner  entering  thereon,  until  it 
should  have  acquired  the  right  of  way  by 
purchase  or  condemnation,  was  filed  in  court, 
and  an  Injunction,  in  conformity  with  the 
prayer  thereof,  was  awarded.  To  this  bill 
an  answer  was  filed  admitting  the  completion 
of  the  railroad  and  its  operation  by  the  de- 
fendant as  alleged,  but  denying  that  said 
company  had  built  it  or  owned  it,  and  aver- 
ring that  the  same  had  been  built  by  the 
East  Lynn  Coal  Company,  and  was  operated 
by  the  defendant,  under  an  agreement  or 
arrangement  with  the  coal  company,  as  a 
common  carrier  as  well  as  a  carrier  of  coals 
from  the  mines  of  the  East  Lynn  Coal  Com- 
pany on  said  tract  of  land,  and  claiming  the 
right  to  so  operate  it  This  appeal  Is  from 
an  order  refusing  to  dissolve  said  last-men- 
tioned injunction. 

Conceding  the  right  of  the  coal  company, 
after  having  constructed  its  railroad,  to  lease 
the  same  to  the  appellant,  which  seems  to 
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be  admitted  by  counsel  for  the  appellee,  it 
does  not  follow  that  the  lessee  may  use  or 
operate  it  for  a  purpose  other  than  that  for 
which  the  way  was  granted.  The  coal  com- 
pany could  not  vest  in  the  railroad  company, 
by  lease  or  otherwise,  any  greater  right  or 
Interest  in  the  land,  or  subject  it  to  a  heavier 
burden  or  more  extensive  easement,  than 
the  clause  in  the  deed  granting  the  easement 
passed  or  authorized.  It  could  vest  in  an- 
other only  such  right  as  it  had  acquired. 
The  easement  granted  is  defined  and  limited 
by  the  term's  of  the  grant  It  authorizes  the 
construction,  maintenance,  and  operation  of 
railroads  on  the  land  for  the  transportation 
to  market  of  the  mineral  and  mineral  sub- 
stances and  products  granted  by  the  deed, 
and  nothing  more,  in  the  absence  of  circum- 
stances not  here  disclosed,  calling  for  an  in- 
terpretation or  construction  accordant  with 
the  true  intent  and  meaning  of  the  parties, 
giving  a  greater  right  of  use.  A  railroad  to 
be  used  merely  as  an  instrumentality  in  the 
marketing  of  the  coal  granted  would  impose 
a  burden  upon  the  land  shorter  in  duration 
and  lighter  in  character  than  a  railroad  op- 
erated as  a  common  carrier.  In  point  of 
time  the  operation  of  the  road  would  be  co- 
extensive with  the  working  of  the  mines,  com- 
mencing with  the  opening  of  the  mines,  ceas- 
ing temporarily  while  they  are  closed,  and 
terminating  altogether  upon  the  exhaustion 
of  the  mines;  and,  while  in  operation,  the 
number  of  cars  and  trains  run  over  the  land 
would  depend  upon  the  extent  of  the  mining 
operations  and  the  quantity  of  the  output. 
On  the  other  hand,  a  common  carrier  road  is 
in  Constant  operation,  doing  a  regular  and 
much  heavier  traffic,  carrying,  in  addition  to 
the  output  of  the  mines,  a  large  amount  of 
freight  not  emanating  from  them,  as  well 
as  passengers,  all  of  which  necessitates  the 
running  of  heavier  and  more  numerous 
trains,  and  this  burden  would  be  indefinite  in 
point  of  time.  It  might,  and  probably  would, 
be  permanent  Moreover,  such  a  railroad  re- 
quires better  construction  and  maintenance, 
a  better  roadbed,  grade,  equipment,  and 
speed,  involving  graver  injury  to  the  surface 
and  more  frequent  interruptions,  in  divers 
forms,  to  the  occupancy  an4  use  of  the  land 
for  other  purposes.  To  the  earnest  conten- 
tion of  counsel  for  the  appellant  that  the 
grant  of  a  right  of  way  for  mining  purposes, 
impliedly  or  otherwise,  authorizes  the  use 
of  it  for  general  railroad  purposes,  the  con- 
siderations Just  mentioned  seem  to  respond 
sufficiently;  but  the  conclusion  to  which 
they  unerringly  lead  has  long  ago  found  ex- 
pression in  a  canon  of  interpretation  and 
Judicial  precedents.  "Rights  of  way  annexed 
to  rights  to  mine,  or  granted  for  the  pur- 
pose of  removing  and  transporting  minerals 
from  and  materials  to  the  mine,  may  not 
be  used  for  other  purposes,  as  for  general 
railroad  purposes."  Bar  ringer  &  Adams, 
Mines  &  Mining,  584.    "It  being  clear  from 


the  above  facts  that  the  ptupose  of  tlie  pro- 
visions in  the  decree  relating  to  the  building 
of  branch  railroads  was  to  afford  to  the 
owners  of  the  coal  property  facilities  for 
removing  and  marketing  the  coal  upon  it, 
said  provisions  did  not  Justify  the  attempt  ta 
build  a  branch  railroad  not  necessary  and 
not  to  be  used  as  an  appurtenance  to  the 
coal  property."  Republic  I.  Works  v.  Burg- 
win,  139  Pa.  439,  21  Atl.  386.  "The  grant  of 
a  private  right  to  quarry  rock  from  the  lands 
of  the  grantor,  with  a  right  of  way  to  remove 
the  same,  is  not  a  grant  of  the  exclusive  pos- 
session of  the  land,  or  any  possession,  ex- 
cept for  the  sole  purpose  of  enjoying  the  li- 
cense and  easement  created  by*  the  grant 
Such  grantee  cannot  authorize  a  railroad  op- 
erated for  the  general  public  to  be  construct- 
ed over  the  land,  even  though  the  major  part 
of  its  business  be  the  transportation  of  the 
rock  quarried  under  the  license;  if  he  does, 
the  grantor,  as  the  owner  in  fee,  may  main- 
tain ejectment  against  it*'  Snell  v.  Railway 
Co.,  3  Utah,  192,  2  Pac.  193. 

The  observations  Just  expressed,  respecting 
the  consequences  of  the  perversion  of  the 
right  of  way  to  purposes  aside  from  and  be- 
yond those  specified  in  the  grant,  taken  in 
connection  with  the  character  of  the  defend- 
ant, it  being  a  corporation  organized  for  tlie 
carrying  on  of  business  of  a  public  nature— 
the  transportation  of  passengers  and  freight 
generally — ^have  important  bearing  on  the 
question  of  remedy,  plainly  demonstrating 
that  the  result  is  the  subjection  of  private 
property  to  a  public  use  without  compensa- 
tion, in  violation  of  the  Constitution  of  the 
state.  Such  use  of  the  right  of  way  is  not, 
and  cannot  be,  a  mere  incident  of  its  use  Ui 
connection  with  mining.  To  hold  that  it  It 
would  make  the  incident  broader  than  the 
thing  to  which  it  is  said  to  be  incident,  both 
in  respect  to  its  nature  and  the  burden  it  im- 
poses upon  the  land;  and  this  is  true  not- 
withstanding the  duration  of  the  burden  would 
be  limited  to  correspond  with  the  operation 
of  the  road  for  mining  purposes.  The  char- 
acter of  the  use  is  not  determined  by  the 
length  of  time.  It  depends  upon  the  interests 
affected,  the  rights  or  advantages  of  whidi 
the  landowner  is  deprived,  on  the  one  hand, 
and  those  bestowed  upon  the  general  publiCi 
on  the  other.  Neither  a  railroad  corpora- 
tion nor  a  railroad  is  required  to  be  perpet- 
ual, and  whether  It  operates  as  a  common 
carrier  for  10  years  or  50  years  the  nature  of 
its  business  is  the  same.  Subjection  of  pri- 
vate property  to  the  uses  and  purposes  of  a 
common  carrier  amounts  to  a  taking  thereof 
within  the  meaning  of  the  Constitution,  for 
prevention  of  which  equity  interposes  by  in- 
junction. Foley  V.  County  Court  54  W.  Va. 
IG,  46  S.  B.  246 ;  Spencer  v.  Point  Pleasant, 
etc.,  R.  R.  Co.,  23  W.  Va.  406;  Arbendz  v. 
Wheeling,  etc.,  R.  R.  Co.,  33  W.  Va.  1,  10  S. 
B.  14,  5  L.  R.  A.  371 ;  Taylor  v.  B.  &  O.  R.  |L 
Co.,  33  W.  Va.  89,  10  &  B.  29;   Watson  r. 
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Fairmont,  etc.,  R.  B.  Co.,  49  W.  Va.  628,  S9  S. 
B.  139.  All  these  decisions  say  an  action 
sounding  in  damages,  sncli  as  assumpsit  or 
trespass  on  the  case.  Is  not  an  adequate  rem- 
edy for  the  taking  of  private  property  for 
public  use.  This  is  obvious,  since  assumpsit 
would  treat  the  land  as  sold,  given  up  by  its 
owner  without  having  been  paid  for  it,  in 
exchange  for  a  right  of  action  for  money 
which  might  prove  worthless  owing  to  insol- 
vency of  the  corporation  or  person  taking  it 
or  other  adventitious  circumstance.  The  Con- 
stitution inhibits  the  taking  of  land  for  pub- 
lic use  until  compensation  therefor  shall  have 
been  paid  or  secured,  from  which  it  is  plain 
that  no  remedy  that  allows  the  land  to  be 
used  for  such  purpose  before  payment  of  com-, 
poksation  is  adequate.  In  order  to  enforce 
the  mandate  of  the  Constitution,  the  courts 
must  give  a  remedy  that  will  secure  to  the 
citizen  the  possession  and  use  of  his  land  un- 
til compensation  is  paid  or  payment  thereof 
secured. 

Independently  of  this  inhibition  of  the  Con- 
stitution calling  for  injunction  to  protect  the 
possession,  there  is  equity  Jurisdiction  on  an- 
other ground.  Possession  of  the  right  of  way 
for  mining  purposes  under  the  grant  precludes 
resort  to  ejectment  or  unlawful  entry  ilnd  de- 
tainer. The  relation  subsisting  between  the 
parties  is  analogous  to  that  of  landlord  and 
tenant  In  attempting  to  use  the  railroad, 
rightfully  constructed  for  a  limited  purpose — 
transportation  of  coal  from  the  mines,  as  a 
common  carrier — the  railroad  company,  as 
tenant,  subtenant,  licensee,  or  sub-licensee,  is 
doing  an  act  on  the  premises  which  the  license 
or  grant  of  privilege  does  not  authorize.  It 
Is  an  act  in  excess  of  the  rights  conferred  up- 
on the  tenant  In  all  such  cases  equity  has 
Jurisdiction  to  restrain  and  confine  the  tenant 
or  licensee  within  the  scope  of  the  tenancy  or 
license.  Carnegie  Natural  Gas  Co.  v.  The 
South  Penn  Oil  Co.,  56  W.  Va.  402,  415,  49  S. 
B.  648;  Oil  Co.  v.  OU  Co.,  47  W.  Va.  84,  34 
S.  B,  923;  Bettman  v.  Harness,  42  W.  Va. 
433,  26  S.  B.  271,  36  L.  R.  A.  566;  West  Vir- 
ginia, etc,  Co.  V.  Vinal,  14  W.  Va.  637. 

In  view  of  this  relation  of  the  parties,  the 
principles  here  adverted  to,  and  the  prompt- 
ness with  which  the  plaintiff  sought  relief — 
■he  having  filed  her  original  bill  before  the 
railroad  was  built,  and  her  supplemental  bill 
on  completion  thereof,  and  vigorously  and 
diligently  prosecuted  the  suit— the  action  of 
the  court,  in  overruling  the  motion  to  dissolve 
the  injunction  in  respect  to  the  operation  of 
the  railroad  as  a  common  carrier,  was  mani- 
festly proper  and  right,  unless  failure  to 
make  the  East  Lynn  Coal  Company  a  party 
was  cause  for  dissolving  it,  as  has  been  sug- 
gested in  argument  Tfie  right  to  build  the 
railroad  and  use  it  for  mining  purposes  only 
is  not  contested.  The  bill  takes  no  notice  of 
its  character  as  a  mining  road.  It  proceeds 
against  the  defendant  as  the  operator  of  a 
common  carrier  and  against  the  road  as  a 


railroad  constructed  and  used  for  general 
purposes.  Its  character  as  a  mining  road  is 
brought  into  the  case  by  the  answers,  but  no 
afiSrmatlve  relief  is  asked  in  respect  thereto. 
They  are  merely  defensive  answers  against 
bills  seeking  prevention  of  the  use  of  the  road 
for  general  purposes,  a  matter  outside  of  and 
beyond  any  rights  conferred  by  the  grant, 
and  therefore  a  matter  in  which  the  East 
Lynn  Coal  Company  has  no  interest  what- 
ever. As  determined  by  the  allegations  of 
the  bills  admitted  in  the  answers,  the  defend- 
ant is  a  trespasser  in  that  it  has  acted  in 
excess  of  the  rights  conferred  upon  the  party 
under  whom  it  claima  Neither  It  nor  the 
Bast  Lynn  Coal  Company  has  obtained  from 
the  landowner  a  right  of  way  for  general  rail- 
road purposes.  If  it  be  conceded  that  the  an- 
swer sets  up  a  claim  of  right  on  the  part  of 
the  coal  company  to  lease  the  railroad  built 
by  it  for  use  in  the  manner  in  which  the  ap- 
pellant is  using  it,  by  the  averment  that  it 
has  leased  the  same  for  such  a  purpose,  both 
lessor  and  lessee  are  thus  shown  to  be  wrong- 
doers, for  no  acquisition  of  the  right  claimed 
is  shown.  On  the  contrary,  it  is  thus  reveal- 
ed that  the  basis  for  the  claim  is  a  granted 
right  of  an  entirely  different  character.  To 
obtain  abatement  or  suspension  of  proceed- 
ings in  equity  in  the  nature  of  an  abatement 
on  the  ground  of  want  of  necessary  parties, 
it  must  appear  that  the  absent  party  has  an 
interest  in  the  subject-matter  of  the  suit  that 
will  be  affected  by  the  achievement  of  its  ob- 
ject It  is  not  enough  to  show  that  he  mere- 
ly claims  an  interest  Facts  must  be  disclos- 
ed from  which  the  court  can  see  that  he  ban 
such  an  interest,  if  the  statements  of  fact 
are  true.  Though  want  of  necessary  parties 
in  equity  may  not  constitute  ground  for  abate- 
ment in  the  common-law  sense  of  the  term,  it 
operates  to  suspend  or  delay  the  suit  until 
the  defect  is  cured,  and  the  plea  or  answer 
setting  it  up  for  this  purpose  ought  to  be  test- 
ed as  to  its  sufficiency  by  the  rules  of  plead- 
ing. The  statement  of  a  mere  conclusion  of 
law  Is  not  sufficient  in  a  declaration,  plea, 
bill,  answer,  or  any  other  paper  known  In 
pleading.  In  order  to  avail  himself  of  a  le- 
gal principle  for  an  abatement  or  any  other 
purpose,  a  party  must  set  forth  sufficient  facts 
to  bring  himself  within  that  principle.  Riley 
V.  Jarvls.  43  W.  Va.  43,  26  S.  E.  366 ;  Quar- 
rier  v.  Peabody  Ins.  Co..  10  W.  Va.  507 ;  Hor- 
ton  V.  Townes,  6  Leigh,  47;  Patton  v.  Elk 
River,  etc.,  Co.,  13  W.  Va,  259;  Hogg's  Eq. 
Pro.  277. 

As  the  bill  seeks  an  injunction  tp  the  oper- 
ation of  the  railroad  as  a  common  carrier  and 
not  otherwise,  and  the  injunction  follows  the 
prayer  of  the  bill  strictly,  and  no  complaint 
is  made  here  on  the  ground  of  failure  to  so 
modify  the  order  as  to  permit  the  operation. 
of  the  road  as  a  mining  road,  or  except  such 
use  thereof  from  its  terms,  the  argument  on 
both  sides  being  confined  to  the  contention  as 
to  the  right  to  use  the  road  for  general  pur- 
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poses,  we  deem  It  unnecessary  to  inquire 
whether  the  order  should  be  modified.  As  it 
is  merely  interlocutory,  the  court  below  can 
so  modify  it  at  any  time  as  to  preyent  inter- 
ference with  any  rights  the  appellant  possess- 
es under  the  easement  granted  to  Fry  and 
Pritchard,  and  now  held  by  the  East  Lynn 
Coal  Company.  Seeing  no  error  in  the  order 
complained  of,  we  affirm  it. 
Affirmed. 


(fi3  W.  Va.  45) 

FERREUi  T.  SIMMONS  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  26,  1907.) 

Judgment— Validity— Uncertaintt. 

A  judgment  that  does  not  show  for  and 
against  whom  it  is  is  void  for  uncertain^.  A 
judgment  must  show  in  what  case  it  was  ren- 
dered, else  it  is  void. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  f§  7-12.] 

(SyUabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Roane  County. 

BlU  by  A.  D.  F'erreU  against  G.  B.  Sim^ 
mons  and  others.  Decree  for  plaintiff,  and 
defendants  appeal.    Reversed. 

Wm.  A.  Parsons,  Wm.  O.  Parsons,  and 
Walter  Pendleton,  for  appellants.  Schilling 
&  Harper  and  R.  G.  Linn,  for  appellee. 

BRANNON,  J.  A.  D.  Ferrell  filed  a  bill 
against  G.  B.  Sinmions  and  others,  stating 
that  the  firm  of  Tyree  &  Helwlg  had  re- 
covered judgment  before  a  justice  In  Roane 
county  against  said  Simmons;  that  Simmons 
gave  a  stay  bond,  in  which  Ferrell  was  sure- 
,  ty;  and  that  execution  issued  on  the  bond, 
and  Ferrell  had  paid  it  And  the  bill,  claim- 
ing that  Ferrell  was  entitled  to  be  subro- 
gated to  the  lien  of  the  judgment,  sought  to 
sell  certain  realty  of  G.  B.  Simmona  The 
bill  alleged  that  G.  B.  Simmons  had  trans- 
ferred his  real  estate  and  a  large  amount  of 
personalty  to  his  brother  T.  R.  Simmons; 
but,  while  it  avers  that  before  such  transfer 
T.  R.  Simmons  had  notice  of  the  judgment, 
it  does  not  aver  any  notice  on  his  part  of  his 
brother's  fraudulent  Intent  A  copy  of  the 
judgment  was  exhibited  with  the  bill.  The 
bill  averred  that  T.  R.  Simmons  had  later  re- 
conveyed  to  G.  B.  Simmons  some  of  the  real 
estate — likely  we  may  say  all  that  had  been 
conveyed  to  him.  A  decree  subjected  real 
estate  of  G.  B.  Simmons  to  renting,  and  G. 
B.  Simmons  and  T.  R.  Simmons  unite  in  an 
appeal. 

The  bill  seeks  subrogation  to  the  lien  of  a 
judgment  There  is  no  judgment  The  only 
exhibit  to  prove  the  judgment  is  so  uncertain 
and  incomplete  that  we  cannot  make  a  judg- 
ment out  of  it  It  contains  no  captions  to 
show  the  parties.    There  is  on  the  margin 


the  words  'Tyree  &  Helwig  t.  G.  B.  Sim- 
mons" and  under  it  a  taxation  of  plaintiffs* 
costs.  That  is  not  a  caption  to  the  judgment 
giving  parties.  We  may  guess  it  is  an  action 
between  the  parties,  but  it  is  ^ess  or  sur- 
mise. But  worse  yet,  waive  that,  as  we 
might,  if  there  were  no  other  objections,  the 
judgment  does  not  show  for  or  against  whom 
it  is.  It  says:  *'I  therefore  render  judgment 
on  the  note  filed  in  this  action  for  the  sum  of 
$127.96  and  costs  of  this  action.'*  The  rec- 
ord does  not  show  in  whose  favor  the  sum- 
mons was.  Except  for  forced  inference  we 
cannot  say  for  or  against  whom  the  judg- 
ment is.  '*A  judgment  not  designating  in 
whose  favor  it  is  rendered  is  void  for  uncer- 
tainty." 'The  judgment  must  designate 
with  certainty  the  party  against  whom  it  is 
rendered."  11  Bncy.  PI.  &  Prac.  949,  951. 
"Judgment  without  parties,  however  perfect 
in  form,  is  not  attended  with  any  of  the 
consequences  of  a  judgment,  and  is  void." 
Wilcoxson  V.  Burton,  27  Cal.  228,  87  Am. 
Dec.  66.  In  this  vital  feature  we  can  nei- 
ther guess  a  judgment  nor  guess  its  parties. 
Courts  have  gone  far  in  relieving  justices* 
proceedings  from  formality,  but  they  have 
gone  far  enough.  They  cannot  dispense  with 
substance,  and  by  mending  supply  a  sub- 
stance not  present  There  should  be  some 
show  of  compliance  with  law  even  in  jus- 
tices* courts.  Reference  to  the  note  and  sum- 
mons cannot  be  made,  as  they  were  not  be- 
fore the  circuit  court  as  parts  of  the  record. 
The  transcript  of  the  justice  appearing  in 
the  record  shows  no  note,  though  the  judg- 
ment paper  says  that  a  note  was  filed.  We 
cannot  base  an  estoppel  to  deny  the  Judg- 
ment on  the  stay  bond,  first,  because  it  is 
not  in  the  record,  and,  next,  we  do  not  Itnow 
its  recitals,  unless  we  presume  that  it  recited 
the  judgment  as  likely  we  could  do;  but  the 
judgment  being  void,  so  would  the  stay  bond 
be  void.  We  do  not  think  that  a  stay  bond 
can  alone  create  from  the  first  a  judgment 
Wliite  V.  Lumber  Co.,  29  W.  Va.  385,  1  S.  E. 
672,  6  Am.  St  Rep.  650;  Boslow  v.  Shenbar- 
ger,  52  Neb.  164=,  71  N.  W.  1012.  66  Am.  St 
Rep.  487;  Ex  parte  Cheatham,  1  Eng.  (Ark.) 
531,  44  Am.  Dec.  525.  If  a  judgment  is  void, 
would  not  a  forthcoming  bond  on  it  also  be 
void?  Upon  demurrer  and  on  hearing  the 
bill  should  have  been  held  bad  as  to  subro- 
gation. It  could  not  be  supported  as  against 
G.  B.  Simmons  on  the  simple  contract  arising 
from  payment  by  the  surety.  I  thought  at 
first  that  it  might  be  a  bill  to  set  aside  a 
fraudulent  transfer  of  realty  and  personalty, 
and  have  a  decree  against  T.  R.  Simmons  for 
the  personalty;  but  this  view  cannot  be  sus- 
tained, as  there  is  no  charge  in  the  bill  of 
notice  on  the  part  of  7.  R.  Simmons  of  fraud. 
Decree  reversed,  demurrer  sustained,  aind 
bill  dismissed. 
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(63  W.  Va.  51) 
PARKS  T.  MORRIS,  LAYFIELD  ft  GO. 

(Sapreme  Coart  of  Appeals  of  West  Virginia. 
Not.  2$  1907.) 

1.  Appeal  — New  Trial  —  Rjeview  —  Excep- 
tions. 

If  tliere  is  a  motion  for  a  new  trial  and  an 
exception  to  its  refusal,  no  exception  to  the 
action  of  the  court  for  entering  judgment  need 
be  made  to  authorize  the  Supreme  Court  to 
review  the  case. 

SBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  2,  Appeal  and  Brror,  §f  1572,  1574.] 

2.  Sale— CoNTBACT. 

To  make  a  contract  of  sale  there  must  be 
both  a  proposal  and  acceptance  of  that  proposal. 
The  minds  of  the  parties  must  meet  and  agree 
finally  upon  the  sale. 

[Ed.  Note.— For  casies  in  point,  see  Cent.  Dig. 
▼ol.  43,  Sales,  §f  39,  48.] 

8.  Actions— Waiter  op  Tort— Action  in  As- 
sumpsit. 

When  a  trespasser  cuts  and  sells,  or  oon- 
rerts  to  his  use.  trees  growing  on  land,  the 
swner  of  the  land  may  waive  the  tort,  and,  in- 
itead  of  bringing  action  for  the  tort,  sue  in  as- 
lampsit  and  recover  on  the  common  court  for 
monev  had  and  received,  or  on  a  quantum  vale- 
bat  for  their  value;  but  he  cannot  maintain 
assumpsit  when  the  title  to  the  land  is  in  con- 
test between  the  parties. 

SBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.1,  Action,  §   198.] 

4.  Evidence— Opinion. 

A  witness  cannot  upon  a  jurr  trial  give 
his  mere  opinion  or  conclusion  that  ne  has  valid 
title  to  land. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §§  2149-2185.] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,   Ritchie  County. 

Action  by  W.  H.  Parks  against  Morris,  Lay- 
field  ft  Co.  Judgment  for  plaintiff.  Defend- 
ants bring  error.     Reversed  and  remanded. 

Fidler  &  Adams,  for  plaintiff  in  error. 
Freer  &  Robinson,  for  defendant  in  error. 


BRAi!i[NON,  J.  W.  H.  Parks  brought  an 
action  of  assumpsit  in  the  circuit  court  of 
Ritchie  county  against  Morris,  Layfleld  & 
Co.,  and  recovered  a  verdict  and  judgment, 
and  the  defendants  bring  the  case  to  this 
court 

The  first  point  arising  is  the  claim  for 
Parks  that  we  cannot  consider  the  evidence 
or  instructions  or  rulings  upon  evidence  for 
the  reason  that  no  exception  was  made  to  the 
action  of  the  court  in  rendering  judgment 
There  is  nothing  in  this  point  There  was 
a  nu>tion  to  set  aside  the  verdict,  and  an  ex- 
ception to  the  ruling  of  the  court  refusing  to 
do  so.  This  court  has  repeatedly  held  that, 
while  there  must  be  a  motion  for  a  new  trial 
and  exception  for  its  refusal,  that  is  enough 
to  authorize  the  review  of  the  case  where  bills 
of  exception  present  the  case  properly.  This 
court  has  never  demanded,  as  a  requisite  for 
such  review,  that  there  shall  be  an  excep- 
tion to  the  rendering  of  judgment  By  mak- 
ing the  motion  for  a  new  trial,  and  excep- 
tion to  its  refusal,  the  party  has  protested 
59  S.E.— 18 


against  carrying  the  verdict  into  judgment 
In  Congrove  v.  Burdett,  28  W.  Va.  220,  it  is 
explicitly  held  that  when  points  in  the  case 
are  saved,  and  a  motion  for  a  new  trial  over- 
ruled, and  exception  to  the  action  of  the  court 
in  overruling  such  motion,  that  is  enough.' 
In  the  case  decided  at  this  term  (Chadister  v. 
B.  &  O.  R.  Co.,  59  S.  E.  523)  this  is  distinctly 
held.  Parks'  demand  is  for  timber  cut  upon 
land  claimed  by  him  and  also  claimed  ad- 
versely to  him  by  Simon  Sterne.  Morris,  Lay- 
field  &  Co.  received  a  deed  from  Sterne  con- 
veying the  timber  and  cut  the  timber  from 
the  land.  Parks  claims  that  Morris,  Lay- 
field  &  Co.  made  a  contract  with  him  for  the 
conditional  purchase  of  the  timber.  Parks 
exhibited  a  deed  to  him  from  one  H.  H.  Ben- 
nett for  the  land.  Sterne  brought  an  action 
of  ejectment  years  ago  against  Parks  on  ac- 
count of  the  latter's  claim  to  the  land.  Sterne 
claimed' the  land  under  a  sale  and  deed  made 
by  the  commissioner  of  forfeited  and  delin- 
quent lands  in  1846,  under  an  old  title  ema- 
nating from  the  commonwealth  of  Vilrginia 
in  1797,  and,  claiming  that  in  the  conveyance 
to  him  from  the  commissioner  of  forfeited 
and  delinquent  lands  there  had  occurred  a 
mistake  in  boundary,  so  that  the  conveyance, 
ought  to  have  included,  but  did  not,  the  land 
In  controversy,  Steme  brought  a  chancery 
suit,  stating  that  owing  to  such  mistake  he 
might  be  embarrassed  in  the  prosecution  in 
a  law  court'  of  this  action  of  ejectment,  and 
he  sought  to  have  said  conveyance  corrected 
so  as  to  give  the  true  boundary  of  the  land. 
On  the  trial  of  this  action  of  assumpsit. 
Parks  gave  evidence,  as  a  basis  for  recovery 
for  the  timber,  of  an  alleged  contract  be- 
tween him  and  the  defendants.  An  Important 
question  dccurs :  Was  there  such  contract  for 
the  purchase  of  the  timber  from  Parks  by 
Morris,  Layfleld  &  Co.?  Parks,  as  a  witness 
in  the  case,  stated  that  he  made  a  contract 
for  the  sale  of  the  timber  with  W.  B.  Morris, 
one  of  the  defendant  firm.  In  which  the  de- 
fendants were  to  take  the  timber  at  $6  per 
acre,  "and  the  contract  was  he  was  to  pay 
for  it  at  the  decision  of  these  lawsuits  that 
were  pending."  He  stated  that  he  met  Morris 
on  the  land,  casually,  and  on  cross-examina- 
tion he  was  asked  to  state  just  what  was 
said  in  the  interview  with  Morris,  and  he 
made  this  statement :  ''Well,  my  recollection 
is  that  I  asked  him,  when  he  offered  to  buy 
it,  what  he  was  paying  for  the  Sterne  timber, 
and  be  told  me  $6  per  acre,  and  asked  me  if 
I  would  take  that  for  mine,  and  I  told  him 
I  would."  When  asked  if  that  was  all  that 
was  said,  he  said  that  he  did  not  remember 
whether  that  was  all  that  was  talked  or  not 
He  said  that  be  did  not  remember  whether 
Morris  asked  him  what  he  would  take.  That 
is  inconsistent  with  bis  statement  that  Morris 
offered  to  buy.  '*He  (Morris)  said  what  he 
was  paying  Steme  for  the  timber,  and  I  told 
him  I  would  take  that  for  mine."  Was  this 
a  contract?  We  say  not  Morris  made  no 
actual  proposal  to  buy.    Parks  simply  asked 


754 


69  SOUTHBASTBRN  REPORTBB. 


(W.Va. 


Morria  what  he  was  paying  Sterne  for  tlmher, 
and  Morris  asked  him  if  he  would  take  the 
same.  He  made  only  an  inquiry,  but  he 
made  no  acceptance  of  the  proposition  of 
Parks  to  take  $6  per  acre.  A  contract  cannot 
bind  a  party  proposing  it  until  acceptance  of 
the  other  party.  The  minds  of  the  parties 
must  meet  in  a  consummated  contract.  If 
anything  remains  to  be  done  to  make  a  con- 
tract, if  the  agreement  is  not  consummated, 
If  all  the  terms  have  not  been  mutually 
agreed  upon,  no  contract  arises  between  the 
parties.  McCully  y.  Phoenix  In&  €k>.,  18  W. 
Va.  782.  ''A  mere  proposal  to  sell  land  does 
not  become  a  sale  until  accepted  and  notice 
of  acceptance  given  the  proposer."  Dyer  v. 
Duffy,  39  W.  Va.  148,  19  S.  B.  540,  24  L.  B. 
A.  339.  For  the  want  of  a  complete  contract 
Parks  could  not  recover  by  force  of  a  con- 
tract The  evidence  shows  no  finished  con- 
tract 

Several  instructions  submitted  to  the  jury 
the  question  whether  such  a  contract  was 
made  and  predicated  recovery  on  it,  if  there 
was  such  contract,  and  such  Instructions  are 
bad  for  that  reason ;  no  such  contract  having 
been  proven.  For  this  reason  plaintiff's  In- 
structions Nos.  1,  3,  7,  and  8  are  bad.  Even  If 
we  take  Parks'  own  statement  of  the  con- 
tract, it  is  not  sufficient  for  recovery.  He 
states  that  he  was  to  be  paid  for  the  timber 
only  at  the  decision  of  the  two  cases  then 
pending,  the  ejectment  and  chancery  suits. 
Such  is  the  fair  interpretation  of  his  evidence. 
His  words  are:  '*The  contract  was  he  was 
to  pay  for  it  at  the  decision  of  these  law- 
suits that  were  pending."  They  never  were 
decided  on  their  merits.  A  nonsuit  was  en- 
tered In  the  action  of  ejectment  As  is  well 
known,  a  nonsuit  decides  nothing  pf  the  mer- 
its. The  chancery  suit  was  dismissed  for 
failure  to  file  an  amended  bill,  ''without  prej- 
udice to  the  plaintiff  and  their  ejectment  suit 
now  pending  in  this  court  on  the  docket  in 
the  name  of  Simon  Sterne  v.  W.  H.  Parks 
et  al."  So,  nothing  was  decided  as  to  the 
merits  in  the  chancery  suit  Now,  If  Mor- 
ris did  agree  to  pay  Parks  for  the  timber 
on  the  decision  of  these  suits,  what  was 
the  true  meaning  of  the  parties?  Was  It 
the  Intention  to  pay  without  such  a  deci- 
sion of  those  suits  as  would  decide  their 
merits?  Surely  not  If  there  should  be  a 
fina^  decision  on  the  merits  In  favor  of  Sterne, 
the  timber  would  belong  to  Morris,  Layfleld 
&  Ck>. ;  whereas,  If  such  decision  should  be 
in  favor  of  Parks,  the  timber  would  belong 
to  him.  The  chancery  suit  was  dismissed  on 
the  motion  of  Parks,  and  presumably  the 
nonsuit  likewise,  as  the  order  shows  the  de- 
fendants were  present  when  the  nonsuit  was 
entered.  So  Parks  prevented  a  decision  on 
the  merits.  Therefore  the  alleged  contract  as 
stated  by  Parks  would  not  support  the  ver- 
dict because  a  condition  of  it  was  that  pay- 
ment for  the  timber  was  to  be  made  only 
upon  a  determination  of  those  suits;  that  is, 
a  determination  which  should  settle  the  title 


to  the  land  finally  and  be  res  Judicata.  Un- 
der this  principle  there  was  error  in  giving 
printed  instruction  No.  6,  saying  that,  though 
Sterne  should  yet  have  the  right  to  institute 
suit  for  the  land,  yet  as  there  was  no  pending 
litigation  between  Sterne  and  Parks,  and 
that  the  litigation  pending  at  the  time  of  the 
oral  contract  had  ended,  as  shown  by  the  rec- 
ords, and  that  too  favorably  to  Parks,  the 
condition  had  happened  on  which  payment 
was  recoverable  from  Parks.  The  Instruction 
was  bad  because  it  told  the  Jury  that  the 
mere  nonsuit  in  the  ejectment  and  dismissal 
without  prejudice  of  the  chancery  suit  were 
.decisions  such  as  to  call  for  payment  by  the 
defendants.  The  Instruction  told  the  Jury 
that  suth  dismissals  were  In  favor  of  the  de- 
fendants in  those  suits,  when  the  dismissals 
decided  nothing.  Although  I  have  supposed 
a  conclusion  In  instruction  No.  6  by  saying 
that  It  told  the  Jury  that  such  dismissal  of 
those  suits  would  entitle  Parks  to  the  money 
for  the  timber,  yet  we  guess  at  that  conclu- 
sion, since  the  instruction  itself  contains  so 
legal  conclusion  from  the  facts  stated  in  it 
That  is  by  inadvertence  omitted.  For  the 
same  reason  there  was  error  in  giving  the 
plaintiff's  instruction  No.  7.  Also,  Instruc- 
tion No.  8  for  the  plaintiff  is  bad,  because  it 
too,  told  the  jury  that  the  nonsuit  and  dismis- 
sal of  the  chancery  suit  were  of  such  effect  In 
law  as  would  under  the  contract  make  the  de- 
fendant liable.  For  that  reason,  too,  plain- 
tiff's instruction  No.  1  is  bad. 

But  though  there  was  no  contract  to  justify 
a  recovery  by  Parks,  we  must  Inquire  whether 
a  recovery,  in  an  action  of  assumpsit  could 
be  had  on  the  ground  that  the  defendants  cut 
and  converted  to  their  own  use  wrongfully 
by  trespass  the  timber  of  Parks,  belonging  to 
Parks,  if  even  It  did  belong  to  him.  Parks 
showed  no  title  paper  save  the  deed  to  him 
from  Bennett.  He  traced  no  title  from  an 
original  or  common  source.  There  is  no 
doubt  that  an  owner  of  land  whose  timber  is 
wrongfully  taken  from  It  and  sold  or  convert- 
ed from  it  by  trespass  may  waive  the  tort 
and  recover  the  value  of  the  timber  upon  the 
common  counts.  He  may  recover  on  a  quan- 
tum valebat  if  not  sold,  and  for  money  had 
and  received,  if  sold.  The  timber  having 
been  converted  into  personalty  by  severance, 
its  true  owner  may  recover  its  value  In  as- 
sumpsit Maloney  v.  Barr,  27  W.  Va.  381. 
The  plaintiff  himself,  by  introducing  the  rec- 
ord of  the  chancery  suit  showed  abundantly 
that  the  defendants  claimed  right  to  take  the 
timber  under  an  old  title  dating  back  to  1797. 
The  plaintiff  himself  showed  that  defendants 
were  In  actual  possession  taking  the  timber 
under  that  claim.  Parks  claimed  under  a 
different  hostile  title.  Thus,  it  is  a  contest 
between  two  hostile  titles.  Now,  where  the 
title  in  the  plaintiff  Is  plain,  and  no  adverse 
claim  to  the- land,  he  may  waive  the  tort  of 
a  trespasser  taking  timber  and  sue  in  as- 
sumpsit; yet  surely  the  law  ought  not  to  con- 
vert assumpsit  into  ejectment  for  title  bm<l 
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mesne  profits  or  trespass,  and  try  title  to 
land.  Baker  v.  Howell,  6  Serg.  &  R.  (Pa.) 
470,  thus  states  the  law:  *'An  action  for 
money  had  and  received  will  not  lie  for  the 
price  of  sand  taken  from  a  sand  bar  to  which 
both  the  plaintilT  and  defendant  claim  title, 
and  sold  by  the  defendant"  The  reason  is 
that  assumpsit  is  for  money  had  and  receiv- 
ed. The  court  said  it  would  be  strange  to 
convert  the  trespasser  into  an  agent  and  sue 
him  for  money  he  received  for  the  same. 
The  court  said  according  to  that  theory  as- 
sumpsit could  be  maintained  in  one  state, 
where  the  defendant  may  be  found,  and,  if 
title  could  be  tried,  the  Judgment  would  be 
conclusive  in  an  action  of  ejectment  for  land 
situated  in  another  state  and  thus  settle  title 
to  land  in  that  state.  The  court  said:  "It  is 
not  in  the  power  of  a  party  to  change  a  local 
into  a  transitory  action,  and  try  title  to  land 
In  another  county  ex  directo,  where  the  right 
to  the  land  is  the  very  foundation  of  the 
plaintiff's  action.  Brown  v.  Caldwell,  10  Serg. 
&  R.  (Pa.)  114,  13  Am.  Dec.  660,  was  an  action 
of  replevin  for  slate  taken  from  land.  The 
action  was  disallowed.  The  court  said  that 
action  *is  to  try  title  to  personal  property, 
and  replevin  will  not  lie  for  land.'  Title  to 
land  cannot  be  decided  in  an  action  merely 
personal  or  transitory,  no  matter  whether 
replevin,  trover,  or  assumpsit"  The  right 
to  the  slate  depended  on  title.  We  find  in 
King  V.  Mason,  42  111.  223,  89  Am.  Dec.  426, 
the  holding:  "Title  to  real  estate  cannot  be 
tried  in  action  of  assumpsit."  In  a  note  to 
that  case  in  89  Am.  Dec.  429,  we  find  the  prop- 
osition that  a  disseisee,  "until  he  has  regained 
seisin  and  possession  by  Judgment  or  entry, 
has  no  such  interest  in  the  land  as  will  give 
him  an  interest  in  the  trees  which  have  been 
severed  therefrom  and  sold  during  the  con- 
tinuance of  the  disseisin ;  and,  of  course,  he 
has  no  such  interest  in  the  money  for  which 
they  were  sold  as  will  enable  him  to  main- 
tain assumpsit  for  money  had  and  received. 
Bigelow  V.  Jones,  10  Pick.  (Mass.)  161.  See 
Baker  v.  Howell,  6  Serg.  &  R.  (Pa.)  476." 
Miller  v.  Miller,  7  Pick.  (Mass.)  135,  19  Am. 
Dec.  264,  holds  that  an  action  of  assumpsit 
for  trees  taken  from  land  and  sold  will  lie, 
provided  that  no  question  is  made  in  regard 
to  the  title  of  the  land.  "In  suits  for  timber 
cut  and  removed,  as  in  this  case,  the  true 
rule,  so  far  as  the  title  to  the  land  is  con- 
cerned, is  this:  The  plaintiff  out  of  posses- 
sion cannot  sue  for  the  property  severed  from 
the  freehold,  when  the  defendant  is  in  pos- 
session of  the  premises  from  which  the  prop- 
erty was  severed — holding  them  adversely,  in 
good  faith,  under  claim  and  color  of  title.  In 
other  words:  The  personal  action  cannot  be 
made  the  means  of  litigating  and  determining 
the  titU  to  the  real  property  as  between  con- 
fiictlng  claimants."  Halleck  v.  Mixer,  16  Cal. 
574.  The  same  principle  will' be  found  in  4 
Cyc  321.  In  Lewis  v.  Robinson,  10  Watts 
(Pa.)  338,  a  party  brought  assumpsit  to  re- 
cover money  for  land  claimed  by  him,  but 


sold  by  the  defendant  The  title  of  the  par- 
ties to  the  land  was  In  contest.  It  was  held 
that  assumpsit  would  not  lie,  "although  the 
plaintiff  may  have  had  a  good  title  to  it" 
"If  the  occupancy  of  a  trespasser,  who  severs 
trees  or  stone  from  the  land  of  another  and 
converts  the  property  taken  to  his  own  use, 
is  such  as  to  create  an  adverse  possession,  as- 
sumpsit does  not  lie  for  the  value  of  such 
property,  for  it  is  a  settled  principle  that 
title  to  land  cannot  be  tried  ex  directo  in 
transitory  actions."  Downs  v.  Finnegan.  58 
Minn.  113,  59  N.  W.  981,  48  Am.  St  Rep.  488 
North  Haverhill  v.  Metcalt  63  N.  H.  427, 
clearly  sustains  this  holding.  Mather  v.  Trin- 
ity Church,  8  Seirg.  &  R.  (Pa.)  509,  8  Am. 
Dec.  663,  in  full  opinion  and  note  so  holds. 
For  this  reason,  as  the  right  to  those  trees  de- 
pended absolutely  on  title,  this  action  cannot 
be  maintained.  The  plaintiff  must  sue  in 
ejectment  for  title  and  mesne  profits,  or  tres- 
pass, if  he  has  title.  Note  in  89  Am.  Dec. 
429,  430.  Therefore,  instructions  Nos.  2,  7. 
and  8  for  the  plaintiff  were  erroneous  because 
they  submitted  the  question  of  title  to  the 
land  to  the  Jury,  because  the  title  could  not 
be  at  all  tried  in  the  action. 

Complaint  is  made  of  the  action  of  the 
court  in  allowing  a  question  to  be  put  to 
Parks  as  a  witness  as  to  whether  or  not  he 
had  title  to  the  land  at  the  time  the  chancery 
suit  and  ejectment  were  instituted  and  prose- 
cuted, and  to  his  giving  this  answer:  "Yes, 
sir;  I  did.  Yes,  sir;  I  had  at  the  time  and 
all  through  the  pendency  of  the  suit,  and 
have  yet"  This  Is  the  mere  opinion  of 
Parks.  The  question  of  title  depends  upon 
documents  and  their  legal  force  and  facts. 
The  question  Is  whether  a  given  state  of  docu- 
ments and  facts  does,  in  law,  confer  title; 
but  here  Parks  is  allowed  to  give  his  ipse 
dixit  his  mere  conclusion  or  opinion.  This 
is  error. 

Plaintiff's  instruction  No.  3  told  the  Jury 
that  the  recordation  of  the  deed  from  Bennett 
to  Parks  gave  the  defendants  notice  of  the 
title  of  Parks,  and  therefore  the  defendants 
could  not  be  innocent  purchasers  for  valuable 
consideration  without  notice  of  Parks'  title. 
That  meant  that  such  notice  would  affect  the 
defendants  so  that  they  could  not  buy  the 
timber  from  Sterne.  This  instruction  Is  er- 
roneous. These  parties  claimed  by  adverse 
title.  The  record  of  a  deed  is  notice  to  pur- 
chasers and  creditors  from  the  same  grantor 
who  made  the  deed.  It  has  no  effect  at  all  on 
one  purchasing  from  another  party.  Though 
the  defendants  had  notice  of  that  deed,  actual 
or  constructive,  or  both,  that  had  nothing  to 
do  with  this  case.  Sterne  had  one  title; 
Parks  another  hostile  one.  It  will  not  do  to 
say  that  when  one  man  purchases  land  from 
one  claimant  another  cannot  purchase  the 
same  land  from  a  hostile  claimant  simply 
because  he  had  notice  of  the  other  man's  pur- 
chase. The  very  letter  of  section  10,  c.  74, 
of  the  Code  of  1899  [Code  IQQQ,  §  3108],  is 
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that  "a  purchaser  shall  not  under  this  chap- 
ter, or  chapter  75,  be  affected  by  the  record 
of  a  deed  or  contract  made  by  a  person  under 
whom  his  title  is  not  derived."  Hoult  t. 
Donahue,  21  W.  Va.  294.  "Constructive  no- 
tice, by  recordation  of  deeds  and  other  in- 
struments, is  operative  only  among  parties 
claiming  rights  under  the  same  title.  Be- 
tween claimants  under  distinct  and  hostile 
titles,  notice  is  ordinarily  immaterial  and  in- 
operative." Webb  V.  Ritter,  60  W.  Va.  195, 
point  15,  54  S.  E.  4S4.  This  instruction  not 
only  puts  bad  law,  but  is  objectionable  also 
in  that  It  went  to  support  Parks'  claim  of 
title  to  the  land,  which  is  inadmissible  in  as- 
sumpsit where  there  is  conflict  of  title.  For 
two  reasons  it  had  nothing  to  do  with  the 
case. 

Another  point.  If  title  could  be  investigat- 
ed in  such  an  action,  it  might  be  (I  say  it 
might  be)  that,  possession  being  prima  facie 
evidence  of  title  where  a  party  is  in  posses- 
sion, and  another  party  takes  and  sells  timber 
from  the  land,  the  party  in  possession  can  re- 
cover on  title  shown  prima  facie  by  mere  pos- 
session. Of  course,  the  defendants  were  in 
possession  when  the  timber  was  cut.  The 
plaintiff.  Parks,  would- assert  that  he  was  in 
I)06sesslon,  and  not  showing  actual  physical 
possession  otherwise  he  would  say  that  the 
declaration  in  ejectment  would  supply  this 
proof,  because  it  alleges  that  its  defendants 
entered  into  and  withheld  the  possession  from 
Sterne.  The  plaintiff's  instruction  No.  5  says 
that  that  declaration  estopped  the  defendants 
in  this  action  to  deny  that  Parks  was  in  ac- 
tual possession.  This  instruction  is  errone- 
ous, and  for  at  least  one  reason:  First,  it 
makes  that  declaration  prove  Parks'  actual 
physical  possession  conclusively.  Here  we 
have  the  record  in  another  suit  used  to  prove 
an  admission  of  possession.  It  is  not  con- 
clusive. It  is  no  absolute  estoppel.  In  no 
view  could  it  be  used  as  anything  but  an  item 
of  evidence  rebuttable  by  evidence.  I  think 
authorities  given  in  Hast  v.  Railroad  Co., 
52  W.  Va.  407,  44  S.  B.  155,  will  show 
this.  There  it  is  stated  upon  authority 
that  '*the  pleadings  of  a  party  in  one  suit 
may  be  used  in  evidence  against  him  in  anoth- 
er, not  as  an  estoppel,  but  as  proof  open  to  re- 
buttal and  explanation."  But  this  instruc- 
tion made  It  a  conclusive  estoppel.  Tabb  v. 
Cabell,  17  Grat  (Va.)  160,  is  clear  on  this 
point 

We  think,  from  principles  above  stated, 
that  the  court  erred  in  refusing  defendants' 
instruction  No.  3,  telling  the  jury  that  the 
plaintiff  must  have  good  title.  We  think  the 
court  erred  in  refusing  defendants'  instruc- 
tion No.  4,  telling  the  Jury  that,  the  mere 
deed  to  Parks  from  Bennett  itself  conferring 
no  title,  he  could  only  get  title  under  it  by 
actual  possession  for  the  time  required  for  it 
by  the  statute.  We  think  the  court  should 
have  given  defendants'  instructions  10  and  11, 
saying  that  to  make  such  contract  as  is 
claimed  by  the  plaintiff  binding  there  must 


be  offer  and  acceptance,  and  that  the  mere 
inquiry  by  Parks  of  Morris  what  he  was 
paying  Sterne,  and  the  question  by  Mor- 
ris to  Parks  whether  he  would  take  that  price 
if  the  suits  involving  title  should  result  fa- 
vorably to  Parks,  did  not  constitute  a  com- 
plete contract  We  think,  also,  No.  12  should 
have  been  given.  We  think  the  insertion,  as 
an  important  element  In  the  case,  in  instruc- 
tions for  the  defendants  Nos.  3,  6,  and  10,  of 
notice  on  the  part  of  the  defendants  of  Parks' 
adverse  claim,  was  erroneous  for  the  reasons 
above  given.  Such  notice  is  immaterial.  But 
as  instructions  Nos.  3,  4,  6,  and  8  introduce 
the  question  whether  Parks  had  good  title, 
when  that  matter  could  not  be  tried  in  as- 
sumpsit, we  think  these  instructions  are  not 
Important  to  be  considered.  Really  not  prop- 
er for  the  case,  as  the  action  cannot  be  sus- 
tained owing  to  conflicting  title,  and  only 
Justified  by  the  instructions  of  the  plaintiff. 
If  title  could  be  tried,  they  would  be  sound. 
It  follows  that  the  court  should  have  set 
aside  the  verdict  and  not  rendered  Judgment 
on  it 

Other  matters  are  discussed  in  briefs ;  but 
they  are  irrelevant  to  the  case,  and  any  ex- 
pression upon  them  would  be  obiter,  since,  it 
being  a  case  dependent  on  conflict  of  title  to 
land,  the  action  of  assumpsit  does  not  lie. 

Our  conclusion  Is  to  set  aside  and  reverse 
the  verdict  and  Judgment,  and  remand  the 
case  for  a  new  trial. 


(88  W.  Va.  47) 
WARE  V.  HBWETT  et  al. 

(Supreme  Ck>urt  of  Appeftls  of  West  Virginia. 
Nov.  %  1907.) 

1.  MoBTGAOKS—FoRECLosuax— Right  to  Sini 
IN  Equity— Trust  Deeds. 

The  mere  existence  of  a  prior  Hen  on  land 
reserved  in  a  deed  conveying  legal  title  does  not 
give  the  trustee,  who  baa  legal  title,  jurisdiction 
m  equity  to  enforce  the  trust  by  sale  under  de- 
cree, unless  there  is  doubt  or  controversy  or 
uncertainty  as  to  the  validity  or  amount  of  such 
lien,  or  some  circumstance  constituting  an  im- 
pediment to  a  fair  and  advantageous  sale,  likely 
to  cause  sacrifice  of  the  property  if  sold  under 
the  deed  of  trust. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  35,  Mortgages,  §  1151.] 

2.  Sams— F0BECL08UB1&— Decree  of  Saxx. 

It  is  error  to  decree  land  to  sale  making 
payments  of  the  sale  price  fall  due  sooner  than 
the  installments  of  the  debt  for  which  it  Is  de- 
creed to  sale  become  payable  by  their  terms. 
a  Same. 

It  is  error  to  combine  principal  and  in- 
terest of  several  notes  given  for  a  debt,  pay- 
able at  different  times^  into  a  new  principal,  and 
decree  its  payment  with  interest,  from  the  date 
of  the  decree,  when  some  of  the  notes  have  not 
matured  at  that  date. 
(Syllabus  by  the  Ck>urt) 

Appeal  from  Circuit  Ck>urt,  Barbour  County. 

Bill  by  J.  Blackburn  Ware  against  Ida  B. 
Hewett  and  others.  Decree  for  plaintiff, 
and  defendant  Hewett  appeala  Reversed 
and  remanded. 

W.  T.  George,  for  appellant 
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BRANNON,  J.  J.  Blackbnm  Ware,  as 
trustee,  filed  a  bill  in  equity  in  Barbour  coun- 
ty against  Ida  B.  Hewett  and  others,  stating 
tbat  Ida  B.  Hewett  and  her  husband  had 
executed  a  deed  of  trust  couTeying  to  Ware 
certain  real  estate  to  secure  a  debt  to  Behr 
Bros.  &  Co.,  and  that  there  existed  a  number 
of  judgments  constituting  liens  on  the  land 
subsequent  in  date  to  the  deed  of  trust,  and 
stating  that  in  a  deed  from  F.  P.  Rease 
and  wife  to  Ida  B.  Hewett,  by  which  she 
derived  the  land  conveyed  in  the  deed  of 
trust,  there  was  reserved  in  favor  of  Rease 
a  vendor's  lien  for  $2,450,  which  was  to  be 
paid  according  to  11  promissory  notes  men- 
tioned in  the  deed  from  Rease.  The  bill 
also  states  that  Ida  B.  Hewett  owned  an- 
other small  parcel  of  land  not  conveyed  in 
the  deed  of  trust  The  bill  asks  that  the 
debts  be  ascertained,  and  that  the  real  es- 
tate be  sold  to  satisfy  the  vendor's  Hen,  the 
deed  of  trust  debt,  and  the  said  judgments. 
The  case  was  referred  to  a  commissioner  to 
report  the  land  of  Ida  B.  Hewett  and  the 
liens  thereon.  The  commissioner  filed  a 
report  of  the  debts  and  their  priorities.  The 
court  made  a  decree  subjecting  to  sale  both 
said  parcels  of  real  estate  to  pay  the  ven- 
dor's lien,  the  deed  of  trust  lien,  and  divers 
judgments.  On  the  next  day  after  the  entry 
of  this  decree,  Ida  B.  Hewett  went  into  court 
and  offered  her  written  demurrer  to  the  bill, 
and  moved  the  court  upon  the  filing  of  the 
demurrer  to  set  aside  the  decree  entered  on 
the  day  before.  The  court  entertained  the 
demurrer,  but  overruled  it,  and  overruled  the 
motion  to  set  aside  the  decree.  Ida  B.  Hew- 
ett asked  leave  tot  a  day  to  file  an  answer, 
but  the  court  denied  her  such  leave. 

It  seems  immaterial  to  raise  the  question 
whether  the  demurrer  came  too  late,  because: 
First,  the  court  did  receive  and  act  on  the 
demurrer;  and,  if  that  be  not  a  good  reason, 
then  the  motion  to  set  aside  the  decree  for 
error  therein  would  call  upon  us  to  consider 
that  decree,  and  thus 'look  at  the  bill.  There- 
fore the  first  question  arising,  not  only  on 
that  demurrer,  but  on  the  motion  to  reverse 
the  decree,  is  whether  the  bill  shows  a  right- 
ful jurisdiction  in  equity  for  it  Has  the 
trustee  right  to  file  this  bill?  A  full  discus- 
sion of  the  right  of  a  trustee  under  a  deed  of 
trust  to  go  into  equity  to  enforce  the  deed  of 
trust  is  to  be  found  in  the  opinion  by  Judge 
Poffenbarger  In  the  case  of  George,  Trustee, 
V.  Zinn.  57  W.  Va.  15,  49  S.  B.  904,  110  Am. 
St  Rep.  721.  By  that  case  the  mere  fact  that 
there  is  a  prior  lien  to  that  of  a  deed  of  trust 
will  not  confer  equity  jurisdiction  to  enter- 
tain a  suit  by  a  trustee  to  enforce  the  trust 
There  must  be  unc^tainty  as  to  the  valid- 
ity or  amount  due  under  the  trust  or  under 
the  prior  lien,  a  controversy  as  to  the  amount 
or  some  other  impediment  to  a  favorable 
sale  under  a  deed  of  trust  I  suppose  that 
If  the  legal  title  be  outstanding  under  a  prior 
deed  of  trust  so  that  a  sale  under  a  second 
deed  of  trust  would  not  pass  legal  title,  the 


trustee  can  go  into  equity,  bringing  in  the 
parties  to  the  first  deed  of  trust,  and  have  a 
decree  binding  all  so  as  to  pass  legal  title, 
and  that  he  ought  not  to  sell  without  such 
decree.  Roesett  v.  Fisher,  11  Grat  492.  But 
in  this  case  the  legal  title  was  in  Ware,  and 
the  prior  vendor's  lien  was  only  a  lien.  Sale 
could  be  made  subject  to  it  In  the  case  of 
a  deed  of  trust  the  parties  have  chosen  their 
own  remedy,  and  it  should  be  used  and  costs 
of  a  chancery  proceeding  avoided,  unless  there 
is  some  valid  legal  obstacle  in  the  way  tend- 
ing to  prevent  a  sale  without  sacrifice.  The 
only  suggestion  in  this  bill  to  justify  an 
equity  suit  is  that  the  plaintiff  was  not  ad- 
vised and  could  not  say  when  any  of  the 
notes  given  to  Rease  for  purchase  money 
would  mature,  nor  could  he  state  the  amount 
of  the  notes,  but  that  he  was  advised  that 
there  yet  remained  unpaid  the  greater  part 
of  the  money  due  thereby,  and  that  part  of 
it  was  then  due,  but  the  plaintiff  could  not 
say  when  the  residue  would  become  due, 
nor  state  the  exact  amount  unpaid,  and  that 
he  could  not  safely  sell  under  the  trust,  be- 
cause the  title  was  incumbered  by  such  prior 
and  subsequent  incumbrances,  and  was  there- 
fore compelled  to  go  Into  equity  and  ask  the 
direction  and  advice  of  the  court  as  to  the 
manner  in  which  the  sale  should  be  made 
and  the  funds  arising  thereby  distributed. 
I  may  remark  that  the  deed  from  Rease, 
though  it  stated  that  the  'purchase  money 
was  $2,500,  of  which  $50  was  paid  in  cash, 
did  not  state  the  respective  amounts  of  the 
promlsory  notes  or  when  payable.  These 
statements  constitute  the  only  excuse  for  going 
into  equity.  Now  there  is  not  a  suggestion 
that  there  was  any  dispute  as  to  the  amount 
of  the  prior  lien,  or  as  to  its  validity;  no 
suggestion  that  the  trustee  could  not  ascer- 
tain from  the  parties  the  amount  of  the  debt, 
or  whether  there  was  any  dispute  about  it, 
and  when  the  debt  was  payable.  Not  the 
slightest  controversy  in  these  respects  appears 
from  the  bill.  Thus  no  solid  ground  for 
equity  jurisdiction  is  shown  by  the  bill.  For 
that  reason  the  decree  should  have  been  set 
aside.  Of  course,  these  subsequent  judg- 
ment liens  could  not  give  equity  jurisdiction 
for  the  case.  A  sale  under  the  trust  would 
pass  good  title  over  those  judgments. 

The  decree  was  for  the  whole  of  the  ven- 
dor's lien  debt  to  Rease,  requiring  sale  for 
nonpayment  when  it  appeared  from  the  com- 
missioner's report  that  only  a  part  of  the 
debt  was  due  at  the  date  of  the  decree. 
The  decree  was  on  the  terms  of  sale  of  half 
cash  and  the  balance  in  12  months,  when  a 
part  of  the  debt  would  not  mature  until  after 
such  12  months.  The  case  of  Gates  &  Bros. 
V.  Cragg,  11  W.  Va.  300,  holds  that  it  is  er- 
ror to  decree  a  sale  of  land  od  terms  making 
the  payments  fall  due  more  rapidly  than  the 
installments  of  the  debt  become  payable. 
Such  a  decree  departs  from  the  terms  of  the 
contract  The  court  combined  the  principal 
and  interest  of  this  Rease  debt  into  a  new 
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principal  at  the  date  of  the  decree,  making 
Interest  bear  interest  from  the  decree,  when 
some  of  the  notes  were  not  yet  payable.  Our 
CkMle  (chapter  131,  f  16  [section  3986])  allows 
aggregation  of  principal  and  interest  of  a 
past  due  debt,  but  not  on  notes  or  install- 
ments not  yet  matured  and  payable.  Where 
one  or  more  notes  are  matured,  others  not, 
a  decree  can  be  made  aggregating  principal 
and  interest  of  the  note  or  notes  past  due, 
and  selling  land  for  nonpayment;  but  other 
notes  not  mature  cannot  go  into  that  sum.  A 
Jien  may  be  declared  for  them,  and  In  a 
future  decree,  when  they  have  become  due, 
provision  be  made  for  their  payment,  and  the 
case  retained  for  that  purpose. 

Another  objection  to  the  decree  is  that 
It  sells,  not  only  the  land  conveyed  by  the 
deed  of  trust,  but  also  land  not  covered  by  the 
deed  of  trust,  to  pay  the  judgments.  This  is 
not  a  suit  to  enforce  judgment  liens,  but  sim- 
ply a  suit  to  enforce  a  deed  of  trust 

For  these  reasons  we  must  reverse  the  de- 
cree and  remand  the  case  to  the  circuit  court, 
with  leave  to  the  plaintiff  to  amend  his  bill» 
If  he  shall  be  so  advised. 


(63  W.  Va.  69} 

STATE  V.  McCOY. 

(Sapreme  Coart  of  Appeals  of  West  Virginia. 
Npv.  26,  1907.) 

1.  ROBBEBT— DESCBIFTION   OF  PROPEBTT. 

An  indictment  for  robberv  of  "one  promis- 
sory note  of  the  value  of  $50.85,  one  purse  of 
the  valae  of  25  cents,  and  one  time  check  of  the 
value  of  50  cents,"  sufficiently  describes  the 
property. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dik. 
vol.  27,  Indictment  and  Information,  §§  279, 
280;  vol.  42,  Robbery,  fi  19,  20.] 

2.  Samib— Intent. 

The  animus  farandi,  or  the  intent  to  take 
and  deprive  another  of  his  property,  is  an 
essential  element  in  the  crimes  of  roblsery  and 
larceny. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Di|& 
vol.  42,  Robbery,  t  3.] 

S.  Same— Instruction. 

An  instruction  to  the  jury,  In  a  trial  for 
one  of  such  offenses,  which  ignores  this  essential 
element,  is  bad,  and  the  giving  thereof  consti- 
tutes reversible  error. 

[EJd.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  15,  Criminal  Law,  S§  8090-3099.] 

4.  Cbiminal  Law— Appeai^— Pbesumptions. 

In  this  state  the  presumption  is  that  an 
exceptor  is  prejudiced  by  the  giving  of  an  er^ 
roneous  instruction,  and  a  judgment  based  there- 
on will  be  reversed  for  this  cause,  unless  it 
clearly  appears,  from  the  record  that  he  could 
not  have  been  prejudiced  by  the  giving  thereof. 
(Syllabus  by  the  Court.) 

Error  from  Circuit  Court,  Mingo  County. 
Tug  McCoy  was  convicted  of  robbery,  and 
brings  error.    Reversed  and  remanded. 

John  L.  Stafford  and  Marcum  &  Marcum, 
for  plaintiff  in  error.  C.  W.  May,  Atty.  Gen., 
for  the  State. 


MILLER,  P.    Tug  McCoy,  who  stood  in- 
dicted for  robbery  jointly  with  one  Good- 


man, was  tried  alone  in  October,  1905,  but 
the  verdict  of  conviction  was  set  aside,  and  a 
new  trial  awarded.  In  July,  1906,  he  was 
again  put  upon  trial;  the  jury  acquitting  him 
of  robbery,  but  finding  him  guil^  of  grand 
larceny.  From  the  judgment  overruling  his 
motion  for  a  new  trial  and  of  imprisonment 
for  tliree  years,  he  is  prosecuting  this  writ  of 
error. 

The  judgment  overruling  his  demurrer  to 
the  indictment  and  his  motion  for  a  new  tri- 
al, giving  instructions  Nos.  1  and  2  of  the 
state,  and  refusing  his  instruction  No.  1,  are 
the  alleged  errors  relied  upon.  The  sub- 
stantial charge  in  the  indictment,  contain- 
ing but  one  count,  Is  that  McCoy  and  Good- 
man, on  the  1st  day  of  June,  1905,  in  Mingo 
county,  armed  with  a  loaded  pistol,  felonK 
ously  assaulted  E.  F.  Chapman  and  put  him 
in  bodily  fear,  "and  one  promissory  note  of 
the  value  of  $50.85,  one  purse  of  the  value 
of  25  cents,  one  time  check  of  the  value  of 
50  cents,  and  divers  United  States  Treasury 
notes,  divers  United  States  silver  certificates, 
divers  United  States  bank  notes,  divers 
United  States  gold  certificates.  United  States 
coin,  and  United  States  gold  coin  in  the  ag- 
gregate of  $10.33,  and  of  the  value  of  the 
goods,  chattels,  property,  and  money  of  the 
said  E.  F«  Chapman,  from  the  person  and 
against  the  will  of  the  said  E.  F.  Chapman, 
then  and  there,  to  wit,  on  the  day  and  year 
aforesaid.  In  the  coimty  aforesaid,  felonious- 
ly and  violently  did  steal,  take,  and  carry 
away,  against  the  peace  and  dignity  of  the 
state." 

Robbery  at  common  law  is  the  felonious 
taking  from  the  person  of  another  of  goods 
or  money  to  any  value,  by  violence  or  put- 
ting in  fear.  Our  statute  does  not  define 
robbery.  Code  1899,  c  144,  §  12  [Code  1906, 
f  4211],  prescribes  the  punishment:  "If  any 
person  commit  robbery,  being  armed  with 
a  dangerous  weapon,  he  shall  be  confined  in 
the  penitentiary  not  less  than  ten  years;  if 
not  so  armed,  he  shall  be  confined  therein  not 
less  than  five  years."  Robbery  is  but  lar- 
ceny, with  the  aggravated  circumstances  of 
force  and  arms  added.  Code  1899,  c  145, 
f  15  [Code  1906,  f  4254],  provides  that:  "If 
any  person  steal  any  bank  note,  check  or 
other  writing  or  paper  of  value,  or  any  book 
of  accounts  for  or  concerning  money  or  goods 
due  or  to  be  delivered,  he  shall  be  deemed 
guilty  of  larceny  thereof,  and  receive  the 
same  punishment,  according  to  the  value  of 
the  thing  stolen,  that  is  prescribed  for  the 
punishment  of  larceny  of  goods  or  chattel^** 
It  is  only  by  force  of  this  statute  that  bank 
notes,  checks,  and  other  writings  and  papers 
of  value  are  made  the  subject  of  larceny.  At 
common  law  they  were  not  so. 

Coimsel  for  the  prisoner  and  for  the  state 
both  argue  alleged  ground  of  demurrer,  but 
the  record  shows  no  demurrer  or  action  of 
the  court  thereon.  The  only  ground  of  de- 
murrer is  the  omission  of  a  more  particular 
description  of  the  note  and  check.    As  a  gen* 
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eral  rule,  an  offense  is  sufficiently  charged  if 
stated  in  the  language  of  the  statute,  and 
with  respect  to  notes,  checks,  and  other 
writings  the  name  or  designation  by  which 
they  are  commonly  known  is  sufficient. 
Fredrick  y.  State,  3  W.  Va.  695;  Common- 
wealth y.  Gallagher,  126  Mass.  54;  Common- 
wealth y.  Brettun,  100  Mas&  206,  97  Am. 
Dec.  95;  DIgnowltty  y.  State.  17  Tex.  521, 
67  Am.  Dec.  670;  Commonwealth  y.  Camp- 
bell, 103  Mass.  436.  It  is  conceded  that  the 
indictment  is  good  with  respect  to  the  Unit- 
ed States  money  alleged  to  have  been  stol- 
en; but  it  is  claimed  that  the  aggregate  yal- 
ne  thereof  was  insufficient  to  make  the  of- 
fense grand  larceny,  and  that,  the  hidict- 
ment  being  bad  as  to  the  note  and  check,  the 
vaJue  of  the  money  and  purse  would  not 
raise  the  offense  to  grand  larceny.  If  this 
were  so,  it  would  not  make  the  indictment 
bad  on  general  demurrer,  for,  as  to  such  of 
the  subjects  of  larceny  as  were  not  suffi- 
ciently charged,  they  would  be  treated  as  sur- 
plusage and  as  not  yitiating  the  indictment 
State  y.  Howes,  26  W.  Va.  111.  As,  however, 
the  record  does  not  show  any  demurrer  or 
action  of  the  circuit  court  thereon,  the  ques- 
tion is  not  before  us,  and  the  demurrer  need 
not  be  further  considered.  The  point,  how- 
ever, recurs  upon  the  second  ground  of  er- 
ror assigned,  for  it  is  said  that  if  the  in- 
dictment was  bad  as  to  the  note  and  check, 
and  no  proof  under  the  Indictment  was  ad- 
missible as  to  them,  the  verdict  of  grand 
larceny  could  not  stand,  because  the  aggre- 
gate of  the  money  and  the  value  of  the 
purse  was  not  sufficient  to  make  grand  lar- 
ceny, and  that  the  motion  for  a  new  trial 
should  have  prevailed.  Conceding  the  prem- 
ises, the  conclusion  would  follow;  but,  as 
we  have  indicated,  we  think  the  indictment 
is  good  as  to  the  note  and  check,  and  that 
the  second  ground  of  error  is  not  sustained. 
With  respect  to  Instructiops  for  the  state 
No6.  1  and  2,  we  think  they  are  both  fatal- 
ly defective.  No.  1  properly  defines  robbery 
in  technical  language  to  be  the  felonious  tak- 
ing of  money  or  goods  of  any  value  from  the 
person  of  another  or  in  his  presence  against 
his  will  by  violence  or  putting  in  fear.  It 
told  the  jury  that  if  they  believed  from  the 
evidence  that  McCoy,  by  himself  or  with 
Goodman,  procured  the  money  alleged  in 
the  indictment  from  Chapman  by  putting 
him  in  fear  or  by  force  or  violence,  they 
should  find  him  guilty  of  robbery.  This  in- 
struction wholly  ignored  any  of  the  articles 
alleged  to  have  been  stolen  except  the  money. 
The  second  instruction  told  the  jury  that  if 
McCoy  and  Goodman,  armed  with  a  danger- 
ous weapon,  and  acting  in  concert,  felonious- 
ly and  by  force  or  violence,  or  by  putting 
him  in  fear,  took  from  him  or  in  his  pres- 
ence money  or  property  of  any  value  men- 


tioned in  the  indictment,  he  was  guilty  of 
robbery.  The  evidence  shows  that  both  the 
defendant  and  Goodman  were  policemen,  and 
whatever  money  or  other  articles  were  tak- 
en from  Chapman  were  taken  In  an  alleged 
attempt  to  make,  an  arrest.  These  instruc- 
tions cover  robbery.  Neither  considers  the 
subject  of  larceny,  covered  by  the  greater  of- 
fense charged.  To  make  the  offense  grand 
larceny,  more  than  the  money  would  have 
to  be  considered.  The  first  instruction  would 
be  bad  as  covering  grand  larceny  If  the  ef- 
fect was  to  tell  the  jury  that  the  taking  of 
the  money  alone  would  constitute  grand  lar- 
ceny. Both  instructions  are  defective  also, 
not  for  the  reasons  which  we  understand  are 
assigned,  but  for  the  more  potent  reason 
that  each  ignores  the  element  of  intent  nec- 
essary. Bach  assumes  that  the  taking,  by 
violence  or  putting  in  fear,  of  the  money  and 
property  constituted  the  offense;  whereas, 
the  animus  furandi  is  an  essential  element 
in  the  crime  of  robbery.  Jordan's  Case,  25 
Grat  943.  The  first  Instruction  did  tell  the 
jury  the  felonious  intent  might  be  collected 
from  all  the  evidence  and  circumstances,  and 
the  second  limited  the  same  to  the  taking  of 
the  property  feloniously  by  force  or  violence; 
but  neither  stated  in  what  the  specific  felo- 
nious intent  necessarily  consisted.  To  make 
the  offense  robbery  or  larceny,  and  particu- 
larly so  In  the  case  of  public  officers,  the  In- 
tent to  take  from  another  and  deprive  him 
of  his  money  or  property  is  essentiaL 

But  it  may  be  inquired:  Did  the  giving  of 
these  erroneous  instructions  prejudice  the 
rights  of  the  prisoner?  In  this  state  the  pre- 
sumption is  that  an  exceptor  Is  prejudiced 
by  the  giving  of  an  erroneous  Instruction, 
and  the  judgment  will  be  reversed  for  this 
cause,  unless  It  clearly  appears  from  the 
record,  which  is  not  the  fact  here,  that  the 
exceptor  could  not  have  been  prejudiced  by 
the  giving  thereof.  State  v.  Douglass,  28 
W.  Va.  297;  Ward  v.  Ward.  47  W.  Va.  766, 
36  S.  E.  873;  Ward  v.  Brown,  53  W.  Va.  227, 
44  S.  E.  488. 

Instruction  No.  1  for  the  defendant  was,  in 
substance,,  that  if  the  jury  believed  from  the 
evidence  that  McCoy  was  a  policeman  at  the 
time  and  place  mentioned,  then  It  was  his 
duty  and  right  to  arrest  any  person  violat- 
ing the  law  or  acting  disorderly  in  his  pres- 
ence, and  that  he  was  justified  in  carrying 
the  pistol  referred  to.  This  instruction  at- 
tempts somewhat  inartistically  to  define  the 
rights  and  duties  of  a  police  officer;  but  it  is 
made  inapplicable  to  the  facts  in  the  case, 
and  is  without  conclusion  justifying  it  It 
was  properly  rejected. 

As  the  judgment  must  be  reversed,  and  a 
new  trial  awarded,  for  the  erroneous  giv-  • 
ing  of  instructions  1  and  2  on  behalf  of  the 
state,  we  make  no  further  comment  on  the 
evidence^ 
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RUCKMAN  ▼.  COX  et  aL 

(Sapreme  Court  of  Appeals  of  West  Virginia. 
Nov.  26,  1907.) 

1.  Trusts— EzPBESB  Tbust&— Evidence. 

Where,  at  the  sale  of  land  under  judicial 
decree  to  satisfy  claims  of  judgment  creditors,  a 
third  person  acrees  with  the  owner,  in  consid- 
eration of  $100  and  repayment  to  him  by  the 
latter  of  the  purchase  money,  to  bid  in  the  land 
and  convey  it  to  the  wife  of  the  owner,  such 
third  person  is  thereby  constituted  trustee  of  an 
express  trust  in  favor  of  the  beneficiary  so  desig- 
nated in  said  agreement 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  47,  Trusts,  f  45.] 

2.  Appeai/— Review— Findings  of  Facjt. 

In  equity  the  finding  of  any  fact  by  the 
circuit  court  will  not  be  disturbed  upon  appeal, 
unless  contrary  to  the  plain  preponderance  of 
the  evidence. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  f  3974.] 

3.  Tbusts— Express  Trusts— Laches. 

Neither  the  statute  of  limitations  nor  lach- 
es applies  to  express  trusts,  until  and  from  the 
time  the  trustee  repudiates  the  trust  by  unequiv- 
ocal words  or  acts,  and  such  repudiation  is  so 
brought  to  the  notice  of  the  beneficiary  as  to  call 
upon  him  to  promptly  assert  his  equitable  rights. 
riSd.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  {  507;  vol.  47, 
Trusts,  §§  571-^73.] 

(Syllabus  by  the  Court) 

4.  Words  and  Phrases— Laches. 

Laches,  in  legal  significance,  is  not  delay, 
but  delay  which  works  a  disadvantage  to  another. 

Appeal  from  Circuit  Court,  Marshall  County. 

Action  by  Dorothy  Ruckman  against  Friend 
Cox  and  others.  Judgment  for  plaintiff.  De- 
fendants appeal.    Affirmed. 

Simpson  &  Showacre  and  Caldwell  &  Cald- 
well, for  appellants.  Robert  White  and  Riley 
&  Rltz,  for  appellee. 


MILLER,  P.  George  W.  Ruckman  owned 
two  tracts  of  land  In  Harrison  county,  con- 
taining In  the  aggr^ate  152^  acres,  which 
were  sold  June  10,  1899,  under  decree  in  a 
suit  by  his  creditors,  and  purchased  by  R. 
D.  Leggett  at  $2,205.  Bither  shortly  prior 
or  shortly  subsequent  to  the  sale,  the  defend- 
ant Friend  Cox  became  interested  in  the  pur- 
chase. The  original  and  amended  bill  alleg- 
ed, substantially,  that  on  the  day  of  sale,  be- 
fore the  land  was  knocked  down  to  the  pur- 
chaser, George  W.  Ruckman,  representing  his 
wife,  Dorothy  Ruckman,  entered  into  an  oral 
contract  with  R.  D.  Leggett,  by  which  the 
latter,  in  consideration  of  $lo6,  agreed  to  bid 
in  the  land  and  convey  It  to  the  said  Dorothy 
for  the  purchase  money  paid  by  him;  that, 
about  the  time  of  this  agreement,  the  land 
was  being  cried  at  $2,200,  and,  Ruckman  be- 
'ing  asked  by  Leggett  what  he  should  bid, 
Ruckman  requested  him  to  add  $5,  which  he 
did,  whereupcm  said  land  was  knocked  down 
to  him  at  the  price  of  $2,205;  that  subse- 
quently Leggett  went  to  the  home  of  the 
plaintiffs,  and  represented  to  them  that  there 


was  likely  to  be  some  trouble  about  the  con- 
firmation of  the  sale,  and  that  one  Rosser 
was  proposing  to  make  an  upset  bid,  and  pre- 
vailed upon  them  to  have  said  George  W. 
Ruckman  go  to  the  courthouse  on  the  day  the 
subject  of  confirmation  was  to  be  presented 
to  the  court  and  assist  him  therein,  which 
Ruckman  did,  with  assurances  from  Leggett 
and  Cox,  and  it  was  communicated  to  the 
judge  of  the  court  that  Leggett  and  Cox 
would  carry  out  the  agreement  to  convey  the 
property  to  Dorothy  Ruckman,  whereupon 
the  sale  was  confirmed.  This  suit  was 
brought  to  and  the  bill  filed  at  November 
rules,  1902,  against  Cox  and  the  executors 
and  devisees  of  Leggett,  to  enforce  said  agree- 
ment The  separate  answers  of  the  executors 
and  of  Cox  denied  the  agreement  alleged; 
and  that  of  Cox  denied  any  knowledge  of 
such  contract,  and  alleges  that  he  was  an  in- 
nocent purchaser  without  notice.  There  was 
no  formal  appearance  or  plea  to  the  amend- 
ed bill,  filed  at  April  rules,  1905.  Upon  the 
pleadings  and  proofs  the  circuit  court,  by 
final  decree  of  June  18,  1906,  found  and  de- 
creed It  to  have  been  clearly  proven  that  R. 
D.  Leggett  made  an  agreement  with  Dorotliy 
Ruckman,  before  his  purchase,  whereby  he 
was  to  purchase  the  property  for  her,  and  re- 
ceive for  his  services  the  sum  of  $100  and  be 
reimbursed  the  purchase  money;  that  Cox 
knew  of  this  agreement;  that  the  purchase 
by  Leggett  and  Cox  at  said  sale  was  made 
subject  to  said  agreement;  that  Dorothy 
Ruckman  had  complied  with  the  agreement, 
and  Leggett  and  Cox  had  refused  to  comply 
therewith ;  that  Cox  and  C.  D.  and  R.  J.  Leg- 
gett, executors  and  devisees  of  R.  D.  Leggett 
held  the  legal  title  to  said  property  In  trust 
for  Dorothy  Ruckman;  and  that,  upon  her 
payment  to  them  of  the  purchase  price  and 
$100,  she  was  entitled  to  a  conveyance  of  the 
legal  title. 

The  contract  alleged  and  established  by 
proof  made  Leggett  and  Cox  trustees  of  an 
express  trust,  growing  out  of  the  agreement 
and  the  trust  and  confidence  reposed  in  Leg- 
gett by  Dorothy  Ruckman.  The  rules  and 
principles  controlling  such  cases  have  been 
frequently  declared  in  the  decisions  of  this 
court;  and  It  would  serve  no  good  purpose  to 
do  more  now  than  refer  to  them.  See  Nease 
V.  Capehart  8  W.  Va.  95;  Seller  t.  Mohn,  37 
W.  Va.  507,  16  S.  B.  496 ;  Currence  v.  Ward, 
43  W.  Va.  370,  27  S.  K.  329;  Hamilton  v.  Mo- 
Kinney,  52  W.  Va.  317,  43  S.  B.  82;  Hatfield 
V.  Allison,  57  W.  Va.  374,  50  S.  B.  729. 

But  It  is  argued  that  the  contract  has 
not  been  as  distinctly  alleged,  nor  as  clearly 
proven  by  competent  evidence,  as  required. 
The  findings  of  the  drcult  court  were  based 
on  the  testimony,  unaffected  by  the  Incompe- 
tent evidence  excluded.  The  contract  we 
think  is  sufficiently  alleged.  We  have  exam- 
ined the  evidence  with  great  care»  and  are 
unable  to  say,  as  a  prerequisite  to  reversal, 
that  the  findings  of  the  lower  court  are  not 
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supported  by  the  testimony.  In  Weaver  y. 
Akin,  48  W.  Va.  466^  87  S.  B.  600,  it  is  said : 
"The  mle  established  by  the  repeated  ded^ 
slons  ol  this  court,  both  as  to  law  and  equity* 
Is  that  the  finding  of  any  fact  by  the  clr^ 
cult  court  will  not  be  disturbed  unless  it  is 
contrary  to  the  plain  preponderance  of  the 
eyldence."  And  thp  cases  referred  to  are 
there  fully  cited. 

The  question  of  laches  is  presented,  though 
it  does  not  seem  to  have  been  presented  to 
the  court  below  by  plea  or  otherwise.  When 
applicable,  this  defense  may  be  made  by  de» 
murrer  or  plea  where  the  facts  sufficiently 
appear  upon  the  face  of  the  bill.  Phillips  v. 
Piney  Coal  Co..  53  W.  Va.  543.  44  S.  E.  774^ 
07  Am.  St.  Rep.  1040.  In  proper  cases  it 
seems  it  may  be  made  without  foundation 
laid  In  plea  or  demurrer.  5  Pom.  Eq.  S  36; 
Sullivan  V.  Railroad  Co.,  94  U.  S.  806,  24  L. 
£}d.  324.  But  this  defense  is  inapplicable  in 
cases  of  express  trust,  until  and  from  the 
time  the  trustee  repudiates  the  trust  in  un- 
equivocal words,  and  such  repudiation  is 
brought  to  the  notice  of  the  beneficiary  in 
such  manner  as  to  call  upon  him  to  assert  his 
equitable  rights.  Phillppi  v.  Philippe,  115  U. 
S.  151,  5  Sup.  Ct  1181,  29  L.  Ed.  33G;  Spel- 
del  V.  Henrlcl,  120  U.  S.  377.  7  Sup.  Ct  610, 
30  L.  Ed.  718 ;  Wood  v.  Carpenter,  101  U.  S. 
135,  25  L.  Ed.  807;  Curtis  v.  Lakin,  94  Fed. 
251,  36  C.  C.  A.  222 ;  Newman  v.  Newman,  60 
W.  Va.  871,  877.  55  S.  B.  377 ;  Qapen  t.  Gap- 
en,  41  W.  Va.  422,  23  S.  B.  579.  In  recogni- 
tion of  the  law  of  these  cases,  certain  perti- 
nent facts  are  inresented  for  our  considera- 
tion as  bringing  the  appellants  within  their 
protection:  First,  it  is  said  that,  conceding 
the  agrieement  made  as  alleged,  Leggett  short- 
ly after  the  sale  was  confirmed,  when  Ruck- 
man  tendered  to  him  in  the  presence  of  Cox 
a  check  for  the  cash  payment  on  the  land 
plus  $100  for  his  services,  refused  to  accept 
the  money;  second,  that  in  August.  1899, 
Leggett  and  Cox  dispossessed  the  plaintifPs 
by  a  writ^of  possession  awarded ;  third,  that 
subsequently,  in  1900,  Leggett.  as  shown  by 
the  evidence,  stated  to  the  attorney  employed 
by  Ruckman  to  procure  execution  of  the 
trust  that  he  did  not  recognize  any  agree- 
ment whereby  he  was  to  convey  to  Ruckman 
the  property  for  what  he  had  in  it  plus 
$100;  fourth,  that  the  plaintiffs  stood  by 
and  saw  the  defendants  improve  the  proper^ 
ty  by  the  erection  of  a  small  dwelling  house 
for  tenants,  in  place  of  the  one  destroyed  by 
fire.  It  is  claimed  that  these  acts  amounted 
to  a  repudiation  of  the  trust,  if  any.  and  the 
assertion  of  title  to  the  trust  estate^  with 
notice  to  the  plaintiffs,  and  that  the  plaintiffs, 
having  failed  to  assert  their  rights  in  some 
legal  or  equitable  proceeding  within  a  rea- 
sonable time  thereafter,  are  now  barred  by 
laches. 

Refusal  to  accept  the  money  tendered  and 
the  notice  to  plaintiffs'  attorney  are  not 
without  force,  but  these  acts  were  not  of 
that  unequivocal  character  required  In  such 


cases.  At  the  time  Leggett  refused  to  re- 
ceive the  plaintiffs'  money,  he  gave  them  un- 
til 5  o'clock  of  that  day  to  close  the  matter 
up.  In  the  meantime  he  and  Cox  took  a  deed 
from  the  commissioner,  and  then  demand 
was  made  upon  the  plaintiffs  by  Leggett  that 
they  pay  them  the  whole  of  the  purchase 
money  and  the  $100  compensation  at  once. 
The  original  agreement  was  frequently  there- 
after acknowledged  by  Leggett  to  other  per- 
sons, and  to  the  plaintiffs'  attorney  Leggett 
admitted  some  prior  arrangement  or  agree- 
ment with  the  plaintiffs  in  regard  to  convey- 
ing them  the  land.  What  he  said  to  the 
attorney  at  the  time  he  first  saw  him  was, 
not  that  he  did  not  have  an  agreement,  but 
that  he  did  not  recognize  any  agreement  be- 
tween him  and  Ruckman,  and  in  his  ^n- 
versation  with  the  attorney  Leggett  referred 
to  the  fact  that  on  the  day  the  money  was 
tendered  to  him  be  wanted  the  plaintiffii 
to  pay  him  all  the  money.  Dispossession  of 
the  plaintiffs  Is  a  stronger  circumstance ;  but 
it  was  a  forceful  one,  not  voluntary  abandon* 
ment,  and  was  not  wholly  Inconsistent  with 
the  rights  of  the  plaintiffs.  The  land  stood 
as  security  to  Leggett  for  the  repayment  of 
his  money.  Possession  strengthened  that 
security.  The  decree  of  the  circuit  court 
made  him  agent  and  trustee  of  Mrs.  Ruck- 
man. Possession  by  the  trustee  is  presumed 
to  be  possession  by  the  cestui  que  trust 
Speidel  V.  Henrlcl.  supra.  The  erection  of 
a  tenement  house  was  made  a  necessary  ex- 
penditure to  preserve  the  trust  estate,  and 
entitled  the  trustee  to  reimbursement  out 
of  the  rents  and  profits  of  the  land.     , 

Are  the  plaintiffs  then,  barred  by  lapse  of 
time?  The  statute  of  limitations  would  bar 
them  in  10  years  after  the  right  accrued; 
but  courts  of  equity  are  not  bound  by  the 
rules  of  law  in  this  respect,  except  that  in 
analogous  cases  and  cases  of  concurrent  Ju- 
risdiction they  feel  bound  as  a  general  rule 
to  enforce  the  statute.  Qodden  v.  Kimmell, 
99  U.  S.  212,  25  L.  Ed.  431;  York's  Appeal, 
110  Pa.  69,  1  Atl.  162,  2  Ati.  65.  They  act 
upon  their  own  inherent  doctrine  of  dis- 
couraging antiquated  demands,  and  will  re- 
fuse to  Interfere  where  there  has  been  gross 
laches  in  prosecuting  a  claim.  Badger  v. 
Badger,  2  Wall.  87.  17  L.  Ed.  836;  Sullivan  v. 
Railroad  Co.,  supra ;  Insurance  Co.  v.  Austin. 
168  U.  S.  685,  696,  18  Sup.  Ct  223,  42  L. 
Ed.  626;  Whittakcr  v.  Improvement  Co.. 
34  W,  Va.  217,  12  S.  E.  507;  Phillips  v. 
Piney  Coal  Co.,  supra.  There  is  no  fixed 
rule  applicable  to  every  case.  "Every  case  is 
governed  chiefly  by  its  own  circumstances. 
Sometimes  the  analogy  of  the  statute  of 
limitations  Is  applied.  Sometimes  a  longer 
period  than  that  prescribed  by  tbe  statute 
is  required.  In  some  cases  a  shorter  time  is 
sufficient  And  sometimes  the  rule  is  ap- 
plied where  there  is  no  statutable  bar.  It 
is  competent  for  the  court  to  apply  the  in- 
herent principles  of  its  own  system  of  iorUh 
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prudence,  and  to  decide  accordingly.'*  Sul- 
livan V.  Railroad  Ck>.,  supra,  l^any  cases 
cited  and  that  migbt  be  cited  sliow  the  vary- 
ing circumstances  under  which  these  rules 
are  applied.  In  the  case  of  Curtis  v.  Lakin, 
94  Fed.  251,  255.  36  C.  C.  A,  222,  it  is  broad- 
ly stated  that,  in  cases  of  express  trust, 
where  the  trustee  repudiates  the  trust  and 
asserts  title  in  himself,  the  reasons  requir- 
ing the  exercise  of  diligence  are  the  same  as 
where  the  object  is  to  fasten  upon  another 
a  constructive  trust,  or  to  rescind  a  contract 
upon  the  ground  of  fraud  or  mistake.  We  do 
not  understand  this  to  be  the  true  doctrine. 
In  the  case  of  fraud  or  constructive  trust, 
all  the  cases  hold  prompt  action  necessary, 
else  waiver  or  relinquishment  will  be  im- 
puted. But  in  cases  of  express  trust  relief 
will  not  be  denied  within  a  less  period  than 
the  statute  of  limitations  after  repudiation, 
unless  some  superior,  equitable  circumstances 
or  rights  of  third  parties  have  intervened; 
and,  if  the  defendant  would  defeat  recovery 
within  a  less  period,  he  must  put  in  issue 
by  proper  plea  the  facts  upon  which  the  de- 
fense is  predicated,  unless  those  facts  suf* 
flclently  appear  in  the  bill.  5  Foul  Eq.  f  20, 
and  notes.  "Laches,  in  legal  significance,  is 
not  delay,  but  delay  that  works  a  disad- 
vantage to  another.  So  long  as  parties  are 
in  the  same  condition,  it  matters  little  wheth- 
er one  presses  a  right  promptly  or  slowly, 
within  limits  allowed  by  law;  but  when, 
knowing  his  rights,  he  takes  no  step  to  en- 
force them  until  the  condition  of  the  other 
party  has.  In  good  faith,  become  so  changed 
that  he  cannot  be  restored  to  his  former 
state,  if  the  right  be  then  enforced,  delay  be^ 
comes'  inequitable,  and  operates  as  estoppel 
against  the  assertion  of  the  right  The  dis- 
advantage may  come  from  loss  of  evidence, 
change  of  title,  intervention  of  equities,  and 
other  causes;  but  when  a  court  sees  negli- 
gence on  one  side,  and  injury  therefrom  on 
the  other,  it  is  ground  for  denial  of  relief." 
5  Pom.  Eq.  S  21,  and  cases  cited. 

We  do  not  think  the  facts  proven  in  this 
case  show  any  unreasonable  delay  on  the 
part  of  the  plain  tiffs.  The  defendants  are 
not  shown  to  have  repudiated  the  trust  by 
such  unequivocal  acts  as  to  call  upon  the 
plaintiffs  for  prompter  action.  It  fully  ap- 
peared that  almost  continuously  since  the 
purchase  of  the  land  by  Leggett  they  had 
been  making  demands  upon  him,  and  had 
placed  the  matter  in  the  hands  of  an  at- 
torney, who  had  been  negotiating  with  Leg- 
gett down  to  within  a  short  time  before  his 
death.  Nor  has  any  such  change  of  circum- 
stances or  conditions  or  value  of  the  prop- 
erty intervened  as  would  under  these  au- 
thorities deny  the  plaintiffs  the  relief  they 
seek.  To  deny  them  that  relief  would  work 
great  hardship  and  Injustice,  and  relieve  the 
defendants  of  the  trust  which  they  volun- 
tarily assumed. 

Perceiving  no  material  error  therein,  we 
affirm  the  decree  of  the  circuit  court. 
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SMITH  et  al.  v.  OWENS  et  al. 

1[Sapreme  Court  of  Appeals  of  West  VirginU. 
Nov.  20,  1907.) 

1.  QuiETiNO  Title— Laches. 

Laches  will  not  l>e  imputed  to  one  in  posses- 
sion of  land  who  resorts  to  a  court  of  equi^ 
to  settle  a  question  of  title,  as  against  an  ad- 
verse claimant  who  is  out  of  possession,  no  mat- 
ter how  long  his  delay. 

[Ed.  Note.— For  cases  m  point,  see  Cent.  Dig. 
vol.  41,  Quieting  Title,  §  63.] 

2.  Vendor  and  Pubchasbb— Bona  Fide  Pub- 

CIIASEB. 

It  is  the  duty  of  one  purchasing  real  es- 
tate to  examine  the  records;  and,  whether  he 
does  so  or  not,  he  is  affected  with  notice  of 
every  fact  the  knowledge  of  which  might  have 
been  obtained  from  the  record,  or  to  which  the 
facts  there  appearing  would  have  led  him. 

[Ed.  Note.— For  cases  m  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  §f  513-539.] 

3.  Deed— Description. 

The  main  object  of  a  description  of  land, 
in  a  deed  conveying  the  same,  is  not  in  and  of 
itself  to  identify  the  land,  which  it  rarely  does 
or  can  do  without  aiding  evidence,  but  to  fur- 
nish the  means  of  identification.  If  it  does  this, 
it  is  sufficient. 

[Ed.  Note.— For  cases  m  point,  see  Cent.  Dig. 
vol.  16.  Deeds,  S§  65-79.] 

4.  Vendob  and  Pubchaseb— Bona  Fide  Pub- 
CHASEBr— Notice. 

Possession  of  land  is  sufficient  notice  to  a 
purchaser,  contracting  with  a  claimant  thereof 
not  in  possession,  to  put  him  on  inouiry;^  and 
if  he  talces  a  conveyance  from  such  claimant 
he  will  be  charged  in  favor  of  the  person  so  in 
possession  with  all  information  such  inquiry 
would  have  given  him  if  diligently  pursued. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  SI  540-562.] 

6.  Reformation  of  Instbuments  —  Deed  — 

Evidence. 

The  evidence  required  by  a  court  of  equity 
to  correct  a  deed  on  the  ground  of  mistake  must 
be  clear,  convincing,  and  free  from  reasonable 
doubt 

[Ed.  Note.— For  cases  m  point,  see  Cent.  Dig. 
vol.  42,  Reformation  of  Instruments,  S§  157- 
104.] 

6.  Deeds— Descbiption. 

Where  the  description  of  land  by  monu- 
ments, distances,  or  otherwise  is  vague  and  in- 
definite, by  reason  of  conflicting  linQs  or  omis- 
sion of  a  line,  or  from  any  other  cause,  the  state- 
ment of  the  acreage  is  an  essential  part  of  the 
description. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Deeds,  S§  65-69.] 

7.  Reformation  of  Instruments. 

Where  an  instrument  is  drawn  and  executed 
which  professes  or  is  intended  to  carry  into 
execution  an  agreement  previously  enterea  into, 
but  which  by  mistake  of  the  draftsman  either 
as  to  fact  or  to  law  does  not  accomplish  the 

{>urpo8e  intended,  or  violates  it,  equity  will  re- 
ieve  from  such  mistake. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Reformation  of  Instruments,  §|  6&-71.] 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Wetzel  County. 

Bill  by  Henry  L.  Smith  and  others  against 
J.  D.  Owens  and  others.  Decree  for  plain- 
tiffs, and  defendant  Owens  appeals.  Af' 
firmed. 

Thayer  M.  Mclntire,  for  appellant  Dave 
D.  Johnson  and  E.  O.  Keifer,  for  appellees. 
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MILLER,  P.  Elizabetb  A.  Starkey,  wife  of 
John  T.  Starkey,  owned  In  1884  two  tracts  of 
land  adjoining  each  other  on  Stouts  run  In 
Wetzel  county ;  one  called  In  the  record  the 
"Lauck  14-acre  tract/'  containing  28  acres, 
conveyed  to  her  by  R.  W.  Lauck  and  wife  In 
1881,  and  the  other  called  the  "Peterson  50- 
acre  tract,"  lying  directly  north  of  the  first, 
purchased  by  her  of  George  Pox  in  1879.  On 
February  28,  1884,  she  and  her  husband  con- 
veyed to  SArah  A.  Lowe  5  acres  of  the  Lauck 
tr^ct,  being  a  narrow  strip  on  the  western 
side  thereof.  As  to  the  Peterson  tract,  title 
to  the  southeastern  part  thereof,  containing 
17  acres,  was  asserted  by  one  Eliza  Monroe; 
but  the  Interest  so  claimed  was  conveyed  to 
said  Starkey  by  said  Monroe  and  husband 
February  25,  1884,  and  this  parcel  Is  referred 
to  in  the  pleadings  and  evidence  here  as  the 
"Eliza  Monroe  10  acres."  On  June  12,  1884, 
Elizabeth  A.  Starkey  and  husband,  In  consid- 
eration of  $55  cash  and  $195  In  deferred  In- 
stallments, conveyed  to  Elizabeth  Shreves  a 
tract  of  land  described  as  follows:  "Begin- 
ning at  a  cucumber,  thence  S.  88^*  B.,  86 
poles,  to  a  stone;  thence  S.  21*  E.,  26  poles, 
to  pointers;  thence  S.  85*  B.,  20  poles,  to  a 
rock  oak;  thence  S.  89*  E.,  16  poles,  to  a 
stone;  thence  with  the  agreed  line  between 
Elizabeth  Ann  Starkey  and  Sarah  Lowe  to 
a  stone  in  the  run;  thence  up  the  run  with 
the  agreed  line  of  John  T.  Starkey  and  J.  M. 
Monroe  to  a  white  walnut  at  the  foot  of  Pol- 
ly Point;  thence  up  the  center  of  the  Polly 
Point,  agreed  line  of  J.  T.  Starkey  and  J.  M. 
Monroe,  to  chestnut  oak,  corner  In  the  land 
purchased  of  Fox  by  Elizabeth  A.  Starkey; 
thence  with  the  same  to  a  white  oak,  comer 
to  B.  J.  Stout's  land;  thence  with  E.  J. 
Stout's  line  home  to  the  beginning — supposed 
to  contain  forty-five  acres,  be  the  same  more 
or  less."  On  December  3,  1892,  H.  L.  Smith, 
by  agreement  of  that  date,  purchased  from 
said  Shreves  for  $450  the  land  so  conveyed 
to  her,  and  on  December  15, 1892,  the  Shreves 
deed  never  having  been  recorded,  or  the  de- 
ferred installments  therein  mentioned  paid, 
said  H.  L.  Smith  and  W.  A.  Smith  obtained, 
in  lieu  thereof,  a  deed  from  Elizabeth  A« 
Starkey  and  her  husband  for  the  same  land ; 
the  description  therein  being  Identical  with 
that  in  the  Shreves  deed,  and  the  considera- 
tion therein  being  also  the  same  except  as  to 
the  time  of  the  deferred  installments.  It  is 
claimed  by  both  Shreves  and  the  plaintiffs 
here  that  these  deeds  were  intended,  by  the 
description  so  given,  to  embrace  and  convey 
not  only  the  Eliza  Monroe  10  acres,  but  also 
the  Lauck  14-acre  tract,  but,  by  mutual  mis- 
take in  said  description,  failed  to  do  so;  and 
it  is  the  sole  object  of  this  suit  to  so  correct 
the  description  in  the  deed  to  the  plaintiffs 
as  to  make  the  same  conform  to  this  alleged 
Intent  of  the  parties  thereto. 

The  amended  bill,  upon  which  the  final  de- 
cree Is  based,  filed  at  May  rules,  1906,  refer- 
ring to  and  reiterating  in  substance  the  alle- 
gations of  the  original  bill,  alleged,  after  set- 


ting forth  the  foregoing  facts:  That  an  ac- 
tion of  ejectment  was  then  pending  in  the 
Circuit  Court  of  the  United  States  for  the 
Northern  District  of  West  Virginia,  where- 
in the  plaintiffs  and  the  South  Penn  Oil 
Company  were  made  defendants.  Instituted 
by  the  defendant  J.  D.  Owens,  who  was  there- 
in setting  up  title  to  said  Lauck  tract  by 
virtue  of  two  pretended  conveyances  therefor ; 
one  executed  In  1898  by  Elizabeth  A.  Starkey 
and  husband  to  him,  and  the  other  in  1902  by 
the  husband  and  heirs. of  said  Elizabeth  A« 
Starkey  after  her  death,  to  replace  the  for- 
mer one  of  1898,  which  was  claimed  to  have 
meanwhile  been  lost  before  recordation.  That 
the  plaintiffs  and  their  immediate  predeces- 
sor In  title  had  been  for  20  years  In  actual 
possession  of  the  land  so  claimed  by  them  un- 
der said  deed  of  December  15,  1892.  That 
they  had  discovered  a  dlscr^ancy  in  the 
boundaries  of  the  land  recited  In  said  deed. 
That  said  boundaries  were  Intended  by  the 
grantors  to  embrace  not  only  the  Eliza  Mon- 
roe 10  acres,  but  also  the  land  described  In 
the  declaration  In  said  ejectment  suit,  ex- 
cept the  5  acres  thereof  theretofore  conveyed 
to  said  Lowe,  but  by  mutual  mistake  such  true 
Intention  had  not  been  correctly  set  out  In 
said  deed.  That  the  scrivener  had  attempted, 
in  drawing  said  deed,  to  follow  the  calls  of 
the  original  Lauck  deed  to  Elizabeth  A«  Star- 
key,  except  as  to  said  Lowe  parcel,  but  had 
so  utterly  confused  the  same  as  to  make  them 
unintelligible,  reversing  the  first,  and  omit- 
ting the  second  thereof.  That,  "by  commenc- 
ing at  the  cucumber  In  the  S.  J.  Stout  line, 
and  running  thence  with  the  last  four  courses 
of  the  Lauck  deed,  reversing  the  calls,  name- 
ly, a  10*  W.,  55  poles,  to  pointers ;  thence  S. 
85**  W.,  11  poles,  to  a  stone;  thence  S.  38* 
W.,  16  poles,  to  a  stone;  thence  N.  89"  W.,  16 
poles,  to  a  red  oak ;  and  thence  with  the  line 
between  Elizabeth  Ann  Starkey  and  Sarah 
A.  Lowe  to  a  stone  in  the  run;  thence  up 
the  run  with  the  agreed  line  of  Elizabeth  A« 
Starkey  and  Eliza  Monroe  to  a  white  walnut 
at  the  foot  of  Polly  Point ;  thence  up  the  cen- 
ter of  Polly  Point,  agreed  line  between  Eliza- 
beth A.  Starkey  and  Eliza  Monroe,  to  a  chest- 
nut oak,  comer  in  the  land  purchased  of  Fox 
by  Elizabeth  A.  Starkey;  thence  with  the 
same  to  a  white  oak,  comer  to  S.  J.  Stout's 
land;  thence  with  E.  S.  Stout's  line  home  to 
the  beginning" — all  the  calls  in  said  descrip- 
tion would  be  rendered  plain  and  simple  and 
conform  to  the  tme  Intention  of  the  parties. 
That  the  said  Starkeys  had  never  made  any 
claim  to  either  of  said  two  tracts  since  their 
deed  to  said  Shreves.  That  said  Owens  was 
not  a  bona  fide  purchaser,  but  took  his  con- 
veyances with  full  knowledge  and  notice  of 
the  title  and  possession  of  the  plaintiffs,  and 
of  the  fact  that  they  had  leased  said  Lauck 
tract  to  the  South  Penn  Oil  Company,  which 
then  had  two  producing  wells  thereon.  And 
the  prayer  of  said  bill  was  that,  in  order  to 
make  said  deed  a  proper  defense  to  said  ac- 
tion of  ejectment,  the  description  therein  be 
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corrected  and  reformed  according  to  the  true 
intent  of  the  parties,  and  that  the  heirs  of 
said  Elizabeth  A.  Starkey  be  required  to  ex- 
ecute to  the  plaintiffs  such  corrected  and  re- 
formed deed,  or,  if  they  failed  to  do  so,  that 
the  same  be  executed  by  a  commissioner  ap- 
pointed. 

The  defendants  Owens  and  John  T.  Star- 
key,  in  their  answers  filed,  after  admitting 
the  pendency  of  said  action  of  ejectment  and 
the  execution  of  said  deed  to  the  plaintiffs 
here,  denied  that  it  was  the  intention  of 
Elizabeth  A.  Starkey*  and  husband  to  convey 
the  Lauck  tract  by  said  deed,  that  the  pos- 
session of  Elizabeth  Shreves  and  the  plain- 
tiffs of  said  tract  was  by  virtue  of  their  said 
deeds,  or  that  Elizabeth  A.  Starkey  or  her 
husband  had  not  since  the  execution  of  said 
deeds  claimed  to  own  the  same ;  and  further 
denied  that,  prior  to  the  conveyances  procur- 
ed by  him,  Owens  had  notice  of  the  alleged 
title  of  the  plaintiffs  thereto,  but  averred  that 
he  was  a  bona  fide  purchaser  for  value.  By 
final  decree  of  June  19,  1906,  from  which  this 
appeal  is  prosecuted,  the  relief  sought  was 
granted,  the  description  in  said  deed  to  the 
plaintiffs  corrected  in  accordance  with  the 
statement  of  the  true  boundaries  set  forth  in 
the  amended  bill  as  above  quoted,  and  such 
corrected  deed  ordered  to  be  executed  to  them 
by  the  husband  and  heirs  of  Elizabeth  A. 
Starkey,  or,  in  case  of  their  default  therein, 
then  by  the  special  commissioner  thereby  ap- 
pointed. 

The  questions  involved  in  this  cause  and 
argued  for  our  consideration  are  three,  em- 
bracing alleged  laches  on  the  part  of  the  ap- 
pellees, purchase  without  notice  and  for 
value  on  the  part  of  the  appellant  Owens, 
and  the  alleged  Insufficiency  of  the  evidence 
to  support  the  decree  complained  of. 

First,  as  precluding  the  relief  sought,  the 
appellant  would  Interpose  the  bar  of  laches 
on  the  part  of  the  appellees  in  applying  for 
reformation  of  their  deed.  This  defense  is 
not  tenable  here.  The  pleadings  allege,  and 
the  proofs  disclose,  that  the  appellees  had 
been  In  actual  and  continuous  possession  of 
the  Lauck  tract  since  their  deed  of  1892, 
duly  recorded  and  its  discrepancy  in  descrip- 
tion undetected;  that,  unmolested  by  any  one, 
they  had  during  all  that  time  exercised  ab- 
solute ownership  over  said  tract,  improving 
the  same  and  leasing  it  for  oil,  resulting  in 
very  valuable  oil  developments.  There  is 
no  proof  of  negligence  on  their  part  as  to 
the  discovery  of  the  mistake,  or  of  delay  in 
the  assertion  of  their  rights  after  such  dis- 
covery. Holding  a  deed  duly  recorded, 
drawn  by  a  scrivener  who  professed,  but  had 
inadvertently  failed,  to  correctly  follow  the 
courses  and  distances  of  prior  deeds  in  the 
chain  of  title,  they,  with  their  rights  ac- 
knowledged and  unquestioned,  were  without 
an  inducing  motive  to  minutely  examine  and 
compare  the  records  to  ascertain  the  dis- 
crepancy later  brought  to  light  The  appel- 
lant is  shown  to  have  been  out  of  posses- 


sion. In  his  declaration  of  ejectment  in 
1905,  he  lays  the  ouster  on  the  day  following 
the  execution  of  his  deed  in  1898.  The 
claim  of  the  appellees  is  shown  to  have  been 
as  fully  knovm  to  him  in  1898  as  in  1905, 
and  the  question  naturally  arises  why  this 
unexplained  delay  on  his  part  meanwhile  in 
the  assertion  of  his  alleged  rights?  Prompt- 
ly when  attacked  by  said  action  of  eject- 
ment the  appellees  filed  their  bill  to  so 
correct  their  deed  as  to  constitutls  the  same 
an  available  defense  thereto.  Under  tlilB 
state  of  facts,  no  laches  will  be  imputed  to 
them.  They  were  at  liberty  to  wait  until 
their  title  was  attacked  before  being  obHged 
to  act,  for  it  is  a  well-settled  principle  that 
one  in  possession  of  land  who  resorts  to  a 
court  of  equity  to  settle  a  question  of  title, 
as  against  an  adverse  claimant  who  is  out 
of  possession,  is  not  chargeable  with  laches, 
no  matter  how  long  his  delay.  5  Pom.  Eq. 
§  33;  Coal  Co.  v.  Doran,  142  U.  S.  448,  12 
Sup.  Ct  239,  35  L.  Ed.  1063;  Waldron  v. 
Coal  Co.,  54  W.  Va.  617,  46  S.  E.  603;  State 
V.  Sponaugle,  45  W.  Va.  431,  32  S.  B.  283, 
43  Ii.  R.  A.  727;  Hayes  v.  Carroll,  74  Minn. 
134,  76  N.  W.  1017;  Thompson  v.  Dumas,  85 
Fed.  517,  29  C.  C.  A.  312;  Gunnison  Co.  v. 
Whltaker  (C.  C.)  91  Fed.  191;  Shaw  v.  Al- 
len, 184  111.  77,  56  N.  E.  403;  Gordon  v.  John- 
son, 186  111.  18,  57  N.  E.  790;  Brumback  v. 
Brumback,  196  111.  66,  64  N.  E.  741;  Sheldon 
y.  Dunbar,  200  111.  490,  65  N.  E.  1095. 

Again,  the  appellant  claims  that  he  was  a 
bona  fide  purchaser  for  value  without  notice. 
In  our  opinion,  the  evidence  unmistakably 
tends  to  prove  the  contrary.  He  admits  in 
his  deposition,  contrary  to  the  averments 
of  his  answer,  that  he  made  nq  investigation 
of  the  title  when  he  took  his  deed  in  1898. 
This  is  was  his  duty  to  do;  and,  whether  he 
did  so  or  not,  he  was  affected  with  notice 
of  every  fact  the  knowledge  of  which  might 
have  been  obtained  from  the  record,  or  to 
which  the  facts  there  appearing  would  have 
led  him.  Miller  v.  Holland,  84  Va.  652,  5 
S.  E.  701;  Coles  v.  Withers,  33  Grat  (Va.) 
186;  Brush  v.  Ware,  15  Pet  93,  10  L.  Ed. 
672;  Burwell's  Adm'rs  v.  Fauber,  21  Grat 
(Va.)  440;  Coal  Co.  v.  Doran,  supra.  True, 
the  boundaries  of  the  Lauck  tract  given  in 
the  de^ed  to  the  appellees  were  confused, 
but  they  were  all  there  save  one;  the  de* 
description  called  for  old  and  established 
landmarks,  and  to  run  with  the  agreed  line 
between  the  live  acres  of  the  Lauck  tract 
conveyed  to  Sarah  A.  Lowe  and  the  residue 
thereof  still  owned  by  Elizabeth  A.  Starkey; 
and  the  appellant  could  not  have  closed  his 
eyes  to  these  significant  facts  appearing  up- 
on the  face  of  the  deed,  sufficient  to  put  a 
reasonable  man  on  inquiry.  The  main  ob- 
ject of  a  description  of  land  sold  and  convey- 
ed, in  a  contract  of  sale  or  in  a  deed,  is  not 
in  and  of  itself  to  identify  the  land  sold* 
which  it  rarely  does  or  can  do  without  aid- 
ing evidence,  but  to  furnish  the  means  of 
identification.    If  it  does  this,  it  is  sufficient 
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Thorn  v.  Phares,  85  W.  Va.  T72,  14  S.  B. 
399.  The  actual  possession  by  the  appel- 
lees was  also  notice  to  Owens,  constituting 
prima  facie  evidence  of  title  in  them.  Pos- 
session of  land  is  sufficient  notice  to  a  pur- 
chaser, contracting  with  a  claimant  thereof 
not  in  possession,  to  put  him  on  Inquiry;  and 
If  he  takes  a  conveyance  from  such  claimant 
he  will  be  charged  In  favor  of  the  person 
so  In  possession  with  aH  information  such 
inquiry  would  have  given  him  If  diligently 
pursued.  Campbell  v.  Fetterman's  Heirs,  20 
W.  Va.  398;  Ellison  v.  Torpin,  44  W.  Va. 
436,  30  S.  E.  1S3;  Weekly  v.  Hardesty,  48 
W.  Va.  39,  35  S.  B.  880.  Moreover,  In  addi- 
tion to  these  elements  of  notice  from  the 
record  and  the  possession  of  appellees, 
Owens  was  otherwise  charged  with  actual 
notice.  His  own  witness,  John  T.  Starkey, 
practically  admits  in  his  testimony  that  the 
deed  to  Owens  was  a  venture  on  the  part  of 
all  concerned  In  its  making,  and  that  the 
payment  of  the  deferred  purchase  money 
therein  mentioned  was  made  contingent  up- 
on the  success  of  Owens  In  holding  the  land 
as  against  Smith,  and  there  is  other  evi- 
dence tending  to  prove  actual  notice  unnec- 
essary to  be  referred  to. 

Lastly,  it  Is  argued  that  the  evidence  in  this 
cause  is  not  of  that  reliable  character  requir- 
ed by  courts  of  equity  as  prerequisite  to  refor- 
mation of  deeds  on  the  ground  of  mistake.  It 
is  undoubtedly  true  that  the  evidence  in  such 
case  must  be  clear,  convincing,  and  free 
from  reasonable  doubt  Allen  v.  Yeater,  17 
W.  Va.  128;  Jarrell  v.  Jarrell,  27  W.  Va. 
743;  Pennybacker  v.  Laidley,  33  W.  Va.  624, 

11  S.  B.  39;  Flsback  v.  Ball,  34  W.  Va.  644, 

12  S.  B.  856;  Koens  v.  Kerns,  47  W.  Va. 
575,  35  S.  B.  902.  But  we  think  the  proof 
here  overwhelmingly  tends  to  support  the 
decree.  It  being  apparent  that  a  mistake 
was  made,  but  the  true  intention  not  being 
discoverable  with  certainty  from  the  deed 
itself,  we  must  look  to  the  surrounding  facts 
and  circumstances  and  to  the  acts  of  the 
parties  in  order  to  ascertain  what  was  in- 
tended to  be  conveyed.  We  will,  howevef, 
refer  to  only  a  few  of  the  decisive  facts 
shown  in  evidence.  The  description  as  cor- 
rected by  the  final  decree  is  not  greatly  vari- 
ant from  that  Inserted  in  the  deed  original- 
ly, and  Is  in  almost  literal  accord  with  the 
statement  of  the  true  boundaries  alleged  in 
the  amended  bill.  As  to  the  Eliza  Monroe 
10  acres  included,  the  calls  inserted  in  the 
deed  are  certain  and  admittedly  correct 
Both  the  Shreves  deed  and  the  one  to  appel- 
lees purported  to  convey  45  acres,  the  true 
acreage  of  the  Monroe  and  Lauck  tracts. 
Where  the  description  of  tracts  of  land  by 
monuments,  distances,  or  otherwise  is  vague 
and  Indefinite,  by  reason  of  conflicting  lines 
or  the  omission  of  a  line,  or  from  any  oth- 
er cause,  the  statement  of  the  acreage  is  an 
essential  part  of  the  description.  Hostetter 
V.  Railway  Co.,  108  Gal.  38,  41  Pac.  830; 
Klrkland  v.  Way,  3  Rich.  Law  (N.  C.)  4,  45 


Am.  Dec.  752;  2  Devlin  on  Deeds,  §  1045; 
Barbour  v.  Tompkins,  58  W.  Va.  590,  52  S. 
B.  707,  3  L.  R.  A.  (N.  S.)  715.  The  county 
clerk  testified,  and  the  records  of  his  office 
as  exhibited  by  him  also  showed,  that  up 
to  1894  Elizabeth  A.  Starkey  was  charged 
on  the  land  ,book8  with  the  Eliza  Monroe 
and  the  Lauck  tracts,  the  deed  to  Shreves 
In  1884  not  having  been  recorded  (although 
Mrs.  Shreves  testified  that  she  paid  the 
taxes  on  both  tracts  while  in  possession  un- 
der her  deed);  that,  having  in  1894  conveyed 
to  H.  L.  Smith  the  residue  of  the  Peterson 
50-acre  tract,  said  Starkey  was  not  assessed 
thereafter  with  any  land  w(ha€ever  in  Wetzel 
county;  and  that  from  1894  up  to  the  institu- 
tion of  this  suit  45  acres  were  assessed  to 
H.  L.  Smith,  with  the  marginal  note  in  the 
former  year,  "Prom  B.  A.  Starkey."  Fur- 
ther indicative  of  the  true  Intent  of  the  par- 
ties in  the  deed  to  the  appellees,  John  T. 
Starkey  testified  as  follows  respecting  the 
negotiations  with  Owens  for  the  purchase  of 
the  Lauck  tract  from  his  wife:  "She  claim- 
ed  that  she  had  a  right  she  thought  to  sell 
It  and  to  get  her  money  out  of  it  that  Smith 
had  agreed  to  pay  her.  Q.  Yoti  mean  to  sell 
the  land  that  she  had  already  sold  to  Smith? 
A.  He  would  not  pay  it,  and  never  has  paid 
it  Q.  Then  her  intention  was  to  convey  to 
Owens  the  land  that  she  had  already  convey- 
ed  to  H.  L.  and  W.  A.  Smith?  A.  It  might 
have  been,  I  don't  know.  Q.  Didn't  you 
Just  say  that  she  told  you  that  Smith  had 
not  paid  for  the  land?  A.  She  said  she  had 
a  right  to  get  her  money  out  of  It.  Q.  And 
in  doing  so  she  attempted  to  Include  in  the 
deed  made  to  Owens  the  land  that  she  had 
already  conveyed  and  deeded  to  Smith,  did 
she  not?  A.  That  was  my'  intention,  but 
she  talked  Just  as  I  told  you,  and  I  said 
Smith  would  maybe  give  it  to  her  some  day, 
but  he  never  has."  He  further  said:  "I 
recollect  of  him  (Owens)  getting  the  land  of 
the  old  woman  and  paying  her  some  on  It, 
and  he  was  to  pay  no  more  if  there  was  a 
suit  on  it,  until  after  It  was  ended."  It  is 
also  shown  that  Mrs.  Starkey  and  her  hus- 
band accepted  from  Smith  a  life  estate  in, 
and  resided  thereafter  on,  the  land  conveyed 
to  appellees  although  it  seems  they  resided 
on  the  Peterson  tract;  and  in  their  deed  to 
Owens  in  1898  for  the  Lauck  tract  they  sig- 
nificantly "reserve  their  lifetime  rights  of 
surface  and  buildings  thereon."  It  is  unnec- 
essary to  further  detail  the  evidence.  It  is 
clear  to  us,  from  the  evidence  as  a  whole, 
that  the  true  intent  was  to  convey  to  the 
appellees  the  Lauck  14-acre  tract,  together 
with  the  Eliza  Monroe  10  acres,  and  that 
through  mistake  the  scrivener  failed  to  em- 
body such  intention  in  the  deed  he  drew  for 
that  purpose.  It  is  well  settled  that  where 
an  instrument  Is  drawn  and  executed  which 
professes  or  is  intended  to  carry  into  execu- 
tion an  agreement  previously  entered  into, 
but  which  by  mistake  of  the  draftsman  ei- 
ther as  to  fact  or  to  law  does  not  accomplish 
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the  purpose  intended,  or  violates  it,  equity 
^11  relieve  from  such  mistalce.  Troll  v. 
Carter,  15  W.  Va.  567;  Penny  backer  v.  Laid- 
ley,  33  W.  Va.  624,  11  S.  E.  39;  Lough  v. 
Michael,  37  W.  Va.  679,  17  S.  B.  181,  470; 
Taylor  v.  Godfrey  (decided  at  the  present 
term)  59  S.  B.  631 ;  Russell  v.  Mixer,  42  Cal. 
475;  1  Story,  Eq.  (  115. 

For  the  reasons  stated,  the  decree  of  the 
circuit  court  is  affirmed. 


(63  W.  Va.  89) 
COTTS  V.  WHEELING  &  B.  G.  R.  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  26,  1907.) 

1.  Eminent  Domain— Damages  to  Access. 

The  right  of  access  to  a  lot  bounding  on  a 
public  street  is  a  vested  property  right  appurte- 
nant to  the  lot,  and  a  legal  condemnation  of  a 
part  of  the  lot  for  a  street  railroad  includes 
damage  to  access  to  the  residue  of  the  lot,  and 
the  owner  of  such  residue  cannot  recover  for 
damage  thereafter  done  to  such  access  from  the 
lawful  operation  of  the  railroad. 

[EJd.  Note.—For  cases  In  point,  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  §|  365,  627.] 

2.  Same— Damages. 

A  lawful  condemnation  of  part  of  a  lot 
in  a  city  for  a  street  railroad  covers  all  dam- 
age thereafter  occurring  to  the  residue  of  the 
lot  from  the  proper  and  lawful  construction  and 
operation  of  the  railroad.  Mere  change  of  the 
size  of  cars  used,  proper  for  the  convenient 
carriage  of  passengers,  will  not  call  for  dam- 
ages. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,   Eminent  Domam,  H  304-311.] 

8.  Same— Who  Entitled  to  Damages. 

Where  damage  to  a  lot  bounding  on  a  pub- 
lie  street  comes  from  the  proper  construction 
and  operation  pf  a  street  railroad  in  it,  the 
owner  at  the  time  of  construction  may  recover 
damage  therefor,  but  not  a  subsequent  owner. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  §§  407-416.] 

4.  Same— E}usments  of  Damage. 

Recovery  of  damages  for  land  actually  tak- 
en for,  or  damaged  by,  the  construction  of  a 
public  railroad,  mentioned  and  discussed. 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Ohio  County. 

Action  by  W.  J.  Cotts  against  the  Wheel- 
ing &  Elm  Grove  Railroad  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.    Affirmed. 

W.  E.  Krupp  and  Robert  White,  for  plain- 
tiff in  error.  Henry  M.  Russell,  for  defend- 
ant in  error. 


BRANNON,  J.  The  Wheeling  &  Elm  Grove 
Railroad  Company  was  granted  leave  by  the 
city  of  Wheeling  to  lay  its  track  along  Mc- 
Colloch  street,  and  did  lay  its  track  there. 
Later  the  city  gave  the  company  leave  to 
occupy  Baker  street  with  its  track.  Baker 
street  does  not  intersect  McColloch  street  at 
right  angles,  but  their  Junction  forms  an 
acute  angle,  shaped  like  the  letter  Y.  The 
ordinance  of  the  city  granting  leave  to  lay 


the  track  in  Baker  street  provides  that  the 
track  shall  connect  with  the  McColloch  street 
track  where  the  center  of  Baker  street  meets 
the  McColloch  street  track.  The  acute  angle 
8o  formed  by  these  streets  was  occupied  by 
a  lot  of  land,  abutting  on  both  streets.  The 
lot  was  shaped  like  the  letter  Y.  The  rail- 
road company  laid  its  track  in  Baker  street, 
but  it  did  not  Join  the  McColloch  street  track 
where  the  center  of  Baker  street  comes  to 
the  McColloch  street  track;  but,  commencing 
at  a  point  on  the  McColloch  street  track  some 
distance  from  the  point  where  the  center  of 
Baker  street  meets  the  track  on  McColloch 
street,  it  laid  its  track  by  a  curve  from  the 
McColloch  street  track  into  Baker  street,  thus 
somewhat  departing  from  the  location  fixed 
by  the  city  ordinance.  In  making  this  curved 
track  it  became  necessary  to  occupy  the  acute 
point  of  said  lot,  at  the  acute  angle  of  the  Y, 
and  the  railroad  obtained  by  condemnation  a 
small  portion  of  the  lot  of  land  at  that  acute 
angle.  W.  J.  Cotts  owns  the  residue  of  said 
dty  lot  On  it  he  erected  a  building  for  a 
storehouse  and  residence  fronting  25  feet  on 
McColloch  street  and  25  feet  on  Baker  street, 
with  entrances  on  both  streets.  This  build- 
ing nms  along  the  line  of  the  portion  of  the 
lot  condemned  by  the  company.  It  was  built 
after  the  construction  of  the  curved  track. 
The  said  curved  track,  passing  over  that 
curve,  passes  over  the  sidewalks  on  those 
streets;  one  of  the  rails  invading  the  side- 
walk lying  along  the  portion  of  the  lot  owned 
by  Cotts,  and  the  cars  in  passing  hang  still 
more  over  the  sidewalks,  bringing  the  cars 
within  six  feet  at  one  point  and  ten  feet  at 
another  of  Cotts'  house  and  lot,  leaving  only 
a  small  portion  of  the  sidewalk  between  the 
cars  and  plaintiff's  lot  free  from  the  cars. 
Cotts  brought  an  action  against  the  company 
to  recover  damages  for  injury  to  his  house 
and  lot  from  the  operation  of  the  street  cars, 
owing  to  such  occupation  of  the  sidewalk, 
rendering  access  to  his  property  inconvenient 
and  dangerous,  and  Injuring  the  value  of  the 
House  for  store  and  residence  purposes.  The 
court  sustained  a  demurrer  to  the  declara- 
tion, and,  amendment  not  being  asked,  the 
court  rendered  judgment  for  the  defendant, 
and  Cotts  brings  the  case  to  this  court 

Counsel  for  Cotts  state  the  proposition  that 
an  owner  of  a  lot  bounding  on  a  public  street 
has  the  right  to  use  the  street  for  access  to 
bis  lot,  and  that  this  right  is  appurtenant  to 
his  lot  and  that  for  deprivation,  total  or  par- 
tial, of  such  access,  the  lot  owner  may  re- 
cover damages.  There  can  be  no  denial  of 
£his  proposition,  if  the  deprivation  be  unlaw- 
ful. We  said,  in  Pence  v.  Bryant,  54  W.  Va. 
on  page  270,  46  S.  E.  278,  that  many  cases 
hold  this  right  of  access  to  be  vested  property 
right  annexed  to  or  inhering  in  the  lot  So 
it  is  treated  in  Stewart  v.  Railroad  Co.,  38 
W.  Va.  438,  18  S.  E.  604.  Were  this  right  of 
access  not  a  vested  property,  no  action  would 
lie  for  injury  to  access;    but  many  of  our 
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caeee  give  action  in  Bnch  case.  This  rigbt  of 
access  so  being  a  property  rigbt  appurtenant 
to  tbe  lot,  a  part  of  its  ownership,  when  this 
railroad  company  condemned  a  portion  of 
the  lot,  the  compensation  paid  for  not  only  the 
part  of  the  lot  actually  taken,  but  also  dam- 
ages to  the  residue  of  the  lot,  including  dam- 
age to  st^ch  right  of  access,  for  it  is  plain 
that  in  assessing  damages  to  the  residue  of 
a  lot  or  tract  any  Interference  with  access 
to  the  residue  left  to  the  owner  must  be  tak- 
en into  account,  since  there  is  not  a  more 
vital  Interest  connected  with'  that  residue 
than  such  right  of  access  and  right  to  light 
and  air.  Richmond,  etc..  Go.  y.  Ghamblin, 
100  Va.  401,  41  S.  B.  750;  10  Am.  &  Eng. 
Ency.  L.  1169;  15  Gyc  746.  The  statute  re- 
quires the  assessment  of  compensation  to 
cover  all  assessable  damages  to  the  residue 
of  the  lot.  This  damage  was  satisfied  by 
payment  to  the  man  who  owned  the  lot  at 
the  date  of  condemnation,  and  for  all  time, 
and  neither  he  nor  subsequent  owners  can  re- 
cover damages  for  injury  to  this  right  of  ac- 
cess. As  stated  In  Watts  v.  Norfolk  &  W.  R. 
Co.,  S9  W.  Va.  196,  19  S.  B.  521.  23  L.  R.  A. 
674,  45  Am.  St.  Rep.  894,  the  .sum  of  com- 
pensation Is  "to  cover  past,  present,  and  pro- 
spective damages  to  such  residue  that  are  tbe 
natural,  necessary,  or  reasonable  incidents  to 
the  work."  Lewis  on  Eminent  Domain,  | 
565,  so  states  the  law.  But  the  effort  of 
coimsel  is  to  say  that,  as  the  track  was  not 
laid  In  the  exact  location  fixed  by  the  city 
ordinance,  the  curved  track  is  wholly  a  nui- 
sance, unauthorized  by  the  city  ordinance. 
We  regard  this  as  an  immaterial  matter  in 
this  case.  Say  that  this  change  of  location 
infiicted  injury  upon  the  part  of  the  lot  not 
condemned.  That  injury  was  paid  for  by 
the  compensation  assessed.  That  compensa- 
tion took  in  the  very  damage  flowing  from 
the  change  of  location.  The  city  might  com- 
plain; but,  so  far  as  Gotts  is  concerned,  tbe 
wrong,  if  any,  of  departure  from  the  location 
fixed  by  the  ordinance,  was  paid  for.  In 
fact,  it  may  be  seriously  questioned  whether 
the  real  Intent  of  the  counsel  of  Wheeling 
was  to  fix  the  location  in  the  center  of  Baker 
street  where  it  meets  the  McColloch  street 
track.  Surely  we  may  say  that  the  Intent 
was  to  let  the  company  so  connect  its  tracks 
in  those  streets  that  cars  could  pass  from 
the  one  to  the  other  street,  and  this  could 
not  be  done  if  the  location  made  by  tbe  or- 
dinance for  the  Baker  street  track  should  be 
rigidly  adhered  to.  To  enable  cars  from  one 
street  to  pass  into  the  other  would  require  a 
turntable  right  in  the  center  of  McColloch 
street,  which  was  never  designed. 
Another  obstacle  in  the  way  of  recovery 
.  by  Gotts  lies  in  the  fact  that,  when  the 
Baker  street  track  was  laid  down  and  the 
damage  done  by  the  invasion  of  the  side- 
walks, Gotts  was  not  owner  of  the  lot  He 
acquired  the  residue  of  the  lot  five  years 
later.    His  counsel,  to  avert  this  trouble,  say 


that  the  damage  is  continuous,  from  time  to 
time,  every  day's  operation  of  the  railroad 
calling  for  damages,  and  every  successlvs 
owner  of  the  lot  is  entitled  to  sue.  It  is 
very  clear  that  a  public  railroad  is,  in  its 
nature,  a  permanent  structure  or  thing,  and 
that  any  damage  to  adjoining  property  from 
its  construction  is,  in  its  nature,  a  perma- 
nent damage  to  be  reckoned  for  at  the  time 
when  it  is  inflicted.  Our  cases  say  so.  They 
say  that  when  a  permanent  structure  is  made 
the  damage  to  land  therefrom  is  a  permanent 
damage,  occurring  at  once,  >  and  the  owner 
must  sue  once  for  all  for  permanent  damage, 
and  one  recovery  bars  any  future  recovery. 
Where  there  is  condemnation  by  legal  pro- 
ceedings, the  compensation  assessed  covers 
damages  through  all  time  flowing  from  Hie 
proper  exercise  of  the  franchise,  as  stated 
above.  Where  there  is  no  condemnation  by 
law,  but  consequential  damages  from  the 
railroad,  the  landowner  may  recover  dam- 
ages, and  his  recovery  gives  license  and  right 
to  continue  the  operation  of  the  road  through 
all  time,  and  there  can  be  no  future  recovery 
for  damages  afterwards  sustained  from  the 
lawful  operation  of  the  road,  because  the 
damage  is  in  nature  permanent  If  this 
were  not  so,  when  would  the  liability  end? 
Never.  The  point  is  that  if  the  structure 
and  consequent  damages  are  permanent  in 
nature,  one  recovery  answers  for  all  time. 
Our  cases  so  hold  in  consonance  with  general 
law.  Guinn  v.  Railroad,  46  W.  Va.  151,  33 
S.  E.  87,  76  Am.  St  Rep.  d06;  McKensie  v. 
Railroad  Go.,  27  W.  Va.  306,  and  citations; 
Watts  V.  Norfolk  Go.,  39  W.  Va.  196,  19  S. 
E.  521,  23  L.  R.  A.  674,  45  Am.  St  Rep.  894^ 
and  citations;  Virginia  Hot  Springs  Go.  T. 
McGray  (Va.)  56  S.  E.  216.  E^en  where, 
without  legal  condemnation,  a  railroad  is 
built  on  land,  without  the  consent  of  the 
owner,  the  owner  may  waive  condemnation 
and  let  the  company  build  the  road,  and  treat 
the  taking  of  the  land  actually  taken  and 
occupied  by  the  road  as  a  taking  under  emi- 
nent domain,  and  recover  compensation  for 
the  land  actually  taken  and  damages  result- 
ing to  the  residue.  The  opinion  by  Judge 
Holt  in  Stewart  v.  Ohio  River  R.  Go.,  38  W. 
Va.  446,  18  S.  E.  604,  so  holds,  ciUng  United 
States  V.  Manufacturing  Go.,  112  U.  S.  645, 
5  Sup.  Gt  806,  28  Ia  Ed.  846,  and  other  au-  • 
thorities.  Johnson  v.  Parkersburg,  16  W« 
Va.  420,  27  Am.  Rep.  779,  holds  that  as  the 
Gonstitution  prohibits  damage  to  property 
from  a  public  work  without  compensation, 
therefore  action  lies  for  such  damage.  So 
the  Gonstitution  says  that  private  property 
shall  not  be  taken  for  public  use  without 
compensation,  and  on  similar  principles  ac- 
tion would  lie  by  the  owner  for  the  land  ac- 
tually taken.  Such  recovery  would,  of  course, 
give  title  to  the  right  of  way.  He  who  owns 
the  land  at  the  time  of  the  construction  of 
the  road  may  thus  sue  for  damage  to  the 
residue  of  the  tract  and  his  recovery  ouc9 
is  for  all  time,  and  make  good  the  right  to 
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continue  the  operation  of  the  road.  But  this 
is  a  right  to  a  i>ert9onal  action,  a  money  de- 
mand, and.  If  he  does  not  sue,  the  right  does 
not  pass  to  his  alienee.  The  damage  is  per- 
manent and  done  at  once  to  him  then  own- 
ing the  property.  Hence  Gotts  cannot  sue 
for  this  permanent  injury. 

The  plaintiiTs  house  having  been  erected 
during  his  ownership,  the  declaration  goes 
for  damages  to  it,  especially  damages  caused 
by  Jar  from  the  passing  of  street  cars  close 
to  it  He  erected  the  house  after  the  road 
was  built  The  compensation  paid,  covering 
future  damages,  as  above  stated,  included 
this  damage.  The  declaration  also  goes  for 
damages  from  the  use  of  wider  and  heavier 
cars  than  those  originally  used;  they  over- 
hanging the  pavement  more.  Is  it  possible 
that  when  once  land  is  condemned  for  a  rail- 
road a  mere  change  in  the  sbee  of  cars  will 
call  for  additional  damages?  The  proposi- 
tion Itself  suggests  its  own  refutation.  Lewis 
on  Eminent  Domain,  §  565,  says:  "It  i^  a 
doctrine  often  repeated  in  the  decisions  that 
the  damages  must  be  assessed  once  for  all, 
and  that  when  once  assessed  according  to 
law  they  include  all  the  injuries  resulting 
from  the  particular  appropriation  and  from 
the  construction  and  operation  of  the  works 
In  a  reasonable  and  proper  manner  for  all 
time  to  come.  •  •  •  The  assessment  is 
final  and  conclusive  for  all  damages  accruing 
to  the  owner  from  any  and  every  physical 
effect  from  the  construction  and  use  of  the 
canal,  whether  the  same  were  clearly  to  be 


seen  and  easily  to  be  estimated  before  the 
construction  of  the  canal,  or  whether  they 
were  uncertain  and  doubtful  results  ftom 
such  construction.  *  *  *  He  whose  land 
is  taken  for  a  railroad  is  to  be  equally  pro- 
tected. He  is  to  receive  all  that  equity  and 
justice  require,  when  the  nature  and  extent 
of  the  property  and  rights  to  be  affected 
are  considered.  The  corporation  acquire  the 
right  to  construct  th^ir  road  in  any  suitable 
and  proper  manner,  for  their  own  conv^i- 
ience  and  public  accommodation,  and  the 
right  to  vary  and  change  that  construction, 
within  the  established  liihits  of  the  road, 
from  time  to  time,  forever,  until  the  state  re- 
sume the  right  and  privilege  of  the  corpora- 
tion, or  until  the  charter  be  altered,  repealed, 
or  annulled.  Accordingly,  the  commissioners 
or  jury  should  take  into  consideration  and 
appraise  all  damages,  direct  or  consequential, 
present  and  prospective,  certain  and  contin- 
gent, which  may  be  judged  by  them  fairly  to 
result  to  the  landowner  by  the  loss  of  his 
property  and  rights,  and  the  injuries  done 
thereto.  •  •  •  And  for  any  loss  or  injury 
which  results  ftom  building  the  road  in  a 
suitable  and  proper  manner,  the  landowner 
can  maintain  no  action  against  the  company; 
the  whole  matter  Is  concluded  by  the  award 
of  the  commissioners  or  the  verdict  of  the 
jury  on  appeal."  "Compensation  for  all  such 
damages,  present  and  future,  should  be  aa^ 
seesed  once  for  alL"  10  Am.  A  Eng.  Bncy.  U 
1173. 
For  these  reasons  we  affirm  the  Judgment 
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(1»  Oa.  eM) 

BROOKS  T.  DAY  et  aU 

(SniNreme  Court  of  Georgia.     Dec.  21,  1907.) 

L  PaBTNEBSHIP  —  COBPOSATIONa—DEFBOTlVB 
ObOANIZATION  —  I4ABIIJTT  OF  INCOBPOBA- 
TIONS. 

Where  several  persons  unite  to  form  a  cor- 

e»ration,  api^ly  for  and  obtain  a  certificate  of 
corporation,  inaugurate  and  conduct  the  busi- 
ness described  in  the  application  for  incorpora- 
tion in  the  corporate  name,  and  contract  a  debt 
in  behalf  of  the  corporation  during  the  course 
of  the  business,  they  will  not  be  held  liable  as 
partners  by  reason  of  a  defective  organization 
of  the  corporation. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
Tol.  38,  Partnership,  §  58.] 

2.  Same— Ljabilitt  as  Pabtnebs. 

If.  however,  after  obtaining  the  charter, 
they  GO  no  act  indicating  acceptance  of  the 
charter,  or  colorable  compliance  with  its  re- 
quirements, or  user  of  the  rights  claimed  there- 
under, they  will  be  liable  as  partners  to  third 
persons  dealing  with  them,  not  in  any  corporate 
capacity,  but  aj  individuals  using  the  corporate 
name  solely  as  a  trade-name. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  88,  Partnership^  |  68.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Milton  County; 
Geo.  F.  Gober,  Judge. 

Action  by  J.  P.  Brooke  against  J.  L.  Day 
«nd  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Reversed. 

Arnold  &  Arnold,  for  plaintiff  in  error. 
Smith,  Hammond  &  Smith,  for  defendants  In 
error. 

EVANS,  P.  J.  Brooke  brought  his  action 
against  Day,  Wood,  Hardin,  Parker,  and 
Anderson  for  an  amount  alleged  to  be  due  up- 
on four  promissory  notes,  signed:  '*Roswell 
Hdw.  Co.  [Seal.]  per  C.  F.  Wood.  [Seal.]"— 
payable  to  the  Beck  A  Gregg  Hardware  Com- 
pany, and  by  it  Indorsed  to  plaintiff.  The 
original  petition  alleged:  "The  defendants 
hereto  petitioned  Cobb  superior  court  for  the 
granting  of  a  charter  to  the  Roswell  Hard- 
ware Company.  The  capital  stock  was  to  be 
$3,000,  with  the  privilege  of  increasing  the 
flame  to  $10,000.  The  defendants  were  the 
petitioners  for  incorporation.  The  business 
proposed  to  be  conducted  wa&  a  hardware 
business  at  Roswell  in  Cobb  county,  Ga. 
Plaintiff  alleges  that  the  defendants,  after 
the  granting  of  said  charter,  embarked  in 
the  business  therein  proposed  to  be  conduct- 
ed under  the  name  of  the  Roswell  Hard- 
ware Company.  Plaintiff  alleges,  however, 
that  there  was  never  any  legal  organization. 
The  business  was  started  by  the  defendants 
hereto,  and  all  the  defendants  participated 
In  the  conducting  thereof,  and  It  Is  alleged 
that  the  capital  stock  of  the  corporation  was 
never  subscribed  for,  nor  was  the  same  ever 
paid  in,  nor  was  the  same  ever  issued.  The 
defendants,  however,  held  out  said  business 
to  the  world  as  that  of  the  Roswell  Hard- 
ware Company,  and  bought  and  sold  goods, 
and  contracted  debts.  Plaintiff  is  a  creditor 
of  defendants;    his  debt  having  been  con- 
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tracted  by  the  defendants  in  the  operation 
of  the  said  hardware  store  so  conducted  by 
them,  as  aforesaid.  Plaintiff's  indebtedness 
amounts  to  $1,685.38  principal,  besides  in- 
terest at  8  per  cent,  [per]  annum  thereon. 
Said  Indebtedness  is  evidenced  by  four  prom- 
issory notes,  described  as  follows,  and  which 
will  be  exhibited  to  the  court:  The  first  note, 
dated  August  12,  1903,  and  signed  in  the 
name  of  the  Roswell  Hardware  Company 
by  C.  F.  Wood  (plaintiff  alleging  that  thla 
is  the  name  under  wliich  the  defendants,  as 
partners,  did  business)  for  the  sum  of  $538 
principal,  with  interest  at  8  per  cent  per 
annum,  and  due  December  15,  1903,  and  pay- 
able to  the  Beck  &  Gregg  Hardware  Com- 
pany. This  note  was  properly  indorsed  to 
plaintiff.''  After  fully  describing  the  other 
three  notes,  "plaintiff  alleges  that  under  the 
facts  aforesaid,  the  defendants  being  the  pe- 
titioners '  for  incorporation,  and  having  in- 
augurated said  business  and  conducting  the 
same,  and  having  failed  to  legally  organize 
the  corporation,  having  failed  to  subscribe 
for  or  pay  in  or  even  issue  the  capital 
stock,  and  having  failed  to  accept  the  chaiv 
ter,  that  the  defendants,  as  Joint  operators 
of  said  business,  are  liable  to  the  plaintiff 
as  partners,  the  plain  tiff  *s  debt  having  been 
contracted  for  goods  and  supplies  furnished 
to  said  business  and  the  said  defendants  so 
conducting  said  company.  Plaintiff  alleges 
that  the  business  name  adopted  by  the  de- 
fendants, and  which  they  held  out  as  repre- 
senting said  business,  was  that  of  the  Ros- 
well Hardware  Company.  Plaintiff  avers 
that  the  defendants  are  liable  upon  the  notes 
and  upon  the  Indebtedness  which  the  notes 
represent,  because  of  the  fact  that  the  same 
represents  supplies  furnished  the  business, 
and  he  brings  this  suit  against  the  defend- 
ants as  Joint  and  several  promisors,  and  as 
Joint  contractors,  and  as  copartners."  The 
defendants  specially  demurred  to  the  peti- 
tion on  the  ground  that  it  was  duplicitous  in 
the  manner  of  declaring  upon  defendants' 
liability.  Plaintiff  undertook  to  remove  this 
objection  by  an  amendment,  which,  in  sub- 
stance, alleged  that  there  had  never  been  any 
legal  organization  of  the  corporation;  that, 
in  doing  the  business  in  the  corporate  name 
without  corporate  organization,  the  defend- 
ants adopted  such  name  as  a  business  name; 
and  that  the  payee  of  the  notes  sued  on  never 
dealt  with  them  as  a  corporation,  but  as 
proprietors  of  the  business,  and  that  defend- 
ants knew  they  were  not  a  corporation.  There 
was  also  a  general  demurrer,  and  other 
grounds  of  special  demurrer.  The  court  sus- 
tained the  demurrer  and  dismissed  the  j^ 
titlon. 

1,  2.  If  several  persons  obtain  a  charter  to 
do  a  particular  business,  and  thereafter  en- 
gage in  the  business  without  doing  any  act 
indicating  an  acceptance  of  the  charter,  or 
colorable  compliance  with  its  requirements, 
or  user  of  the  rights  therein  claimed,  they 
will  be  deemed  partners  relatively  to  credit- 
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ors  who  did  not  deal  with  tbem  as  a  corpo- 
ratloiL  Unless  something  is  done  towards 
organization,  so  as  to  show  an  Intention  to 
conduct  the  business  as  a  corporation,  it  will 
be  presumed  to  be  an  indlYidual  enterprise. 
Parsons  on  Partnership  (4th  Ed.)  §  56.  But, 
where  several  persons  unite  to  form  a  corpo- 
ration, apply  for  and  obtain  a  certificate  of 
Incorporation,  inaugurate  and  conduct  the 
business  described  in  the  application  for  in- 
corporation, and  in  the  corporate  name  con- 
tract a  debt  in  the  course  of  the  business  as 
a  corporate  liability,  they  will  not  be  held 
liable  as  partners  by  reason  of  a  defective 
organization  of  the  corporation.  2  Morawetz 
on  Priv.  Cot.  (2d  Ed.)  §  748.  In  order,  how- 
ever, to  constitute  a  corporation  de  facto  so 
as  to  exempt  the  members  of  the  association 
from  liability  as  partners,  there  must  be  a 
charter  or  law  under  which  such  corporation 
could  exist  with  the  powers  it  assumes  to 
exercise,  and  a  colorable  compliance  with  the 
requirements  of  the  charter  or  the  law,  and  a 
user  of  the  rights  claimed  under  the  same. 
Brown  v.  Atlanta  Railway  Oo.,  118  Ga.  468, 
89  S.  E.  71.  Third  persons  dealing  with  an 
association  as  a  legal  entity,  capable  of  trans- 
acting business  and  contracting  with  it  as 
such,  are  estopped  from  denying  the  legality 
of  its  corporate  existence,  or  its  rights  to  con- 
tract as  such.  Petty  v.  B.  &  W.  Ry.  Co,,  109 
Oa.  666,  85  S.  W.  82;  Planters'  &  Miners' 
Bank  v.  Padgett,  69  Ga.  159;  Imboden  v. 
Etowah  Mining  Co.,  70  Ga.  86. 

The  petition  is  so  framed  that  some  diffi- 
culty is  presented  in  the  application  of  these 
principles  to  the  pleaded  facts.  While  it  is 
alleged  that  the  notes  upon  which  the  action 
is  predicated  were  given  in  the  corporate 
name,  it  is  also  alleged  that  the  members  of 
the  association  were  not  acting  as  a  corporate 
entity,  but  used  the  corporate  name  as  a 
trade-name.  The  allegations  respecting  the 
Inauguration  of  the  business  and  its  conduct, 
and  the  manner  in  which  the  payee  of  the 
notes  dealt  with  the  defendants,  disclose  no 
act  referable  to  the  charter  after  its  procure- 
ment Individuals  who  embark  in  a  business . 
cannot  escape  a  personal  liability  because 
prior  thereto  they  had  secured  a  charter  to 
conduct  a  business  of  the  character  in  which 
they  have  engaged.  They  must  do  some  act 
manifesting  an  attempt  at  corporate  organiza- 
tion. If  the  corporation  be  defectively  organ- 
ized, the  corporators  will  not  be  liable  to 
third  persons  who  deal  with  them  as  a  corpo- 
ration. The  petition,  however,  negatives  any 
act  indicating  an  organization  under  the  char- 
ter and  an  Intention  to  claim  the  rights  con- 
ferred thereunder.  It  is  charged  that  at  the 
very  beginning  they  never  accepted  the  char- 
ter; that  they  failed  to  perform  the  first  act 
usual  and  customary  In  the  organization  of 
a  corporation,  to  wit,  subscribe  for  the  capital 
stock  or  pay  in  any  part  thereof,  or  issue 
certificates  to  shareholders,  and  it  is  further 
alleged  that  the  defendant  knew  they  were 
not  a  corporation,  and  that  the  payee  of  the 


notes  never  contracted  with  them  as  a  corpo- 
ration ;  and  that  the  defendants  did  businen 
as  partners  under  the  name  of  the  Roswell 
Hardware  Company.  The  case  is  before  us  on 
demurrer,  and  the  allegations  of  the  petition 
must  be  taken  as  true.  From  these  allega- 
tions we  are  forced  to  the  conclusion  that,  if 
the  debt  evidenced  by  the  notes  was  con- 
tracted in  the  manner  and  under  the  circum- 
stances alleged  in  the  petition  as  amended, 
the  defendants  would  be  liable  as  partners. 
But,  if  on  the  trial  it  should  appear  that  tlie 
corporators  did  some  act  towards  the  organ- 
ization of  the  corporation  under  the  cliarter, 
and  exercised  some  of  the  powers  conferred 
by  its  charter,  however  defective  the  organ- 
ization may  have  been,  they  would  not  be 
liable  as  partners.  Or,  If  it  appears  that  tlie 
payee  of  the  notes  contracted  with  the  de- 
fendants as  a  corporation,  the  plaintiCT  would 
be  estopped  from  denying  that  the  notes  sued 
on  were  a  corporate  debt 

Judgment  reversed.    All  the  Justices  con- 
cur, except  HOLDEN,  J.,  not  presiding. 


(129  Ga.  732) 
FORBES  V.  NOEL. 
(Supreme  Court  of  Georgia.     Dec  19,  1907.) 

Injunction— DisoBBTioiv  of  Couar 

The  evidence  was  of  such  character  as  to 
show  no  abuse  of  discretion  in  granting  the  in- 
junction complained  of. 
(Syllabus  by  the  Court) 

Error  from  Superior  Ck>urt,  Fult<Hi  County; 
J.  T.  Pendleton,  Judge. 

Action  between  J.  R.  Forbes  and  M.  EBi. 
Noel.  From  the  judgment,  Forbes  brings  er- 
ror.   Affirmed. 

Maddox  &  Sims,  for  plaintiff  in  error. 
Lewis  W.  Thomas,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(129  Ga.  747> 
MILLER  V.   PERKERSON  et   al. 
(Supreme  CJoart  of  Georgia.     Dec.   19,   1907.) 

I N  JUNCTION— Refusal. 

Under  the  pleadings  and  evidence  there  was 
no  error  in  refusing  to  grant  an  injunction  in 
this  case. 
(Syllabus  by  the  0)urt.) 

Error  from  Superior  CJourt,  Cohb  CJounty; 
Geo.  F.  Gk)ber,  Judge. 

Action  by  D.  F.  Miller  against  J.  D.  Per- 
kerson  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

See  57  S.  E.  787. 

H.  B.  Moss,  for  plaintiff  in  error.  D.  W. 
Blair  and  R.  N.  Holland,  for  defendants  in 
error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 
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CUSGa.  30S) 

HARBIS  et  al.  t.   SHEFFIELD,  Judge. 

(Supreme  Court  of  Geoixia.     May  15,  1907.) 

Ezoxpnoivs,  Box  ov— Signing— MANDAinrs. 

The  application  for  mandamua  in  this  case 

M  to  oompel  the  judge  to  certif  j  a  bill  of  ex- 

E>n8  complaining  of  errors  committed  on  the 
and  is  controlled  by  the  case  of  Harris  ▼• 
eld,  57  S.  E.  805. 
(Syllabus  by  the  Court) 

Application  by  T.  B.  Harris  and  others 
for  writ  of  mandamus  to  H.  C.  Sheffield, 
Judge.    Writ  denied. 

Byron  0)l]ins  and '  Pope  &  Bennet,  for 
plaintiffs.    Peeples  &  Jordan,  for  defendant. 

EVANS,  J.  Mandamns  denied.  All  the 
Jastices  concur. 


(U9  Ga.  784) 

CONNER  ▼.  FLANDERS. 
(Supreme  Court  of   Georgia.    Dec.   19,   1907.) 

Wbtt  07  Ebbob^Disicissal— Sbbyics  or  Bill 

or  Exceptions. 

The  bill  of  exceptions  containing  no  entry 
of  service  on  the  opposite  party,  or  waiver  there- 
of, the  same  is  dismissed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  3»  Appeal  and  Error,  {  2775.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Emanuel  Coun- 
ty; B.  T.  Rawlfngs,  Judge. 

Action  by  L.  A.  Conner  a^inst  G.  F.  Fland- 
ers. From  the  judgment,  Conner  brings  error. 
Dismissed. 

B.  L.  Strange,  B.  B.  McCowen,  and  H.  B. 
Strange,  for  plaintiff  in  error.  Smith  & 
Kirklandy  for  defendant  In  error. 

EVANS,  J.  Dismissed.  All  the  Justices 
concur. 

029  Oa.  636) 

TEATDS  V.  STATE. 
(Supreme  Court  of  Georgia.    Not.  15, 1907.    Re- 
hearing Denied  Dec.  21,  1907.) 

Criminal  Law— Wbit  of   Ebbob— Revibw— 
Aftibmancs— Divided  Coubt. 

The  entire  court  concur  in  the  opinion  that 
none  of  the  rulings  complained  of  coutain  re- 
Tersible  error,  except  as  to  one  ground  of  the 
motion  for  a  new  trial.  In  regard  to  the  ground 
whidi  complains  that  the  presiding  judge  com- 
mitted error  in  that  portion  of  his  charge  where, 
after  stating  that  the  defendant  insisted  that 
the  homicide  was  Justifiable,  he  added  that  the 
defendant  further  insisted  that  there  was  an  ef- 
fort to  illegally  arrest  him.  that  he  resisted  rea- 
sonably, "that  he  took  the  life  of  the  deceased, 
not  in  any  spirit  of  revenge,  not  with  malice 
aforethought,  but  either  in  the  heat  of  passion, 
or  under  such  circumstances  as  that  the  offense 
would  be  reduced  to  voluntary  manslaughter," 
the  court  is  equally  divided.  Three  members  are 
of  the  opinion  that  this  charge  was  a  misstate- 
ment of  the  defendant's  contentions,  and  was 
calculated  to  lead  the  jury  to  believe  that  the  de- 
fendant admitted  that  the  homicide  was  unlaw- 
ful, and  tended  to  prejudice  the  jury  in  regard 
to  the  defense  of  justifiable  homicide.  The  other 
three  members  are  of  the  opinion  that,  taking 
the  charae  in  connection  with  its  context,  the 
ludge  substantially  charged  the  jury  that  the 


defendant  had  two  possible  defenses  against  the 
charge  of  murder:  (1)  That  the  homicide  was 
justifiable;  and  (2)  that,  if  not  so,  it  was  no 
more  than  manslaughter.  They  further  think 
that  the  evidence  authorized  a  charge  on  both 
of  these  branches  of  the  law,  and  that  it  ap- 
pears from  the  record  that  the  former  decision 
in  this  case  (127  Ga.  813,  56  S.  E.  1017)  was 
read  in  argument  and  conunented  en  by  counsel 
before  the  jury,  which  decision  presented  the 
theory  of  manslaughter:  that  the  charge  was 
not  calculated  to  mislead  the  jury,  and  was  not 
error  merely  because  defendant's  counsel  con- 
tended before  the  jury  that  the  homicide  was 
justifiable ;  and  that  the  charge  was  not  reversi- 
ble error.  The  court  being  equally  divided  in 
opinion  as  to  this  ruling,  the  judgment  is  afBrm- 
ed  by  operation  of  law. 
(Syllabus  by  the  Ourt.) 

Error  from  Superior  Court,  Decatur  Coun- 
ty;  W.  N.  Spence,  Judge. 

J.  S.  Teates  was  convicted  of  homicide,  and 
he  brings  error.    Affirmed. 

The  judge  charged  the  jury  in  part  as  fol- 
lows: "The  defendant  in  this  case  insists 
that  this  killing  was  done  by  him  in  self-de- 
fense ;  that  at  the  time  he  fired  the  fatal  shot, 
at  the  time  he  killed  Mr.  Freeman,  the  party 
named  in  the  bill  of  indictment,  he  insists 
that  he  did  it  in  order  to  save  his  own  life 
or  to  prevent  a  serious  personal  injury, 
amounting  to  a  felony,  being  committed  upon 
his  person  by  Mr.  Freeman,  or  by  the  other 
parties  engaged  in  the  rencounter  at  the  time. 
The  defendant  insists  that  at  the  time  he 
fired  the  fatal  shot  it  was  necessary  for  him 
to  do  it  in  order  to  save  his  own  life,  that 
it  was  absolutely  necessary  for  him  to  take 
the  life  of  Mr.  Freeman  in  order  to  save  his 
own  life,  or  that  the  circumstances  surround- 
ing him  at  the  time,  the  conduct  of  the  de- 
ceased, W.  B.  Freeman,  and  the  others  that 
were  with  him  at  the  time,  was  such  as  to 
arouse  in  his  breast— In  the  defendant's  breast 
— the  fears  of  a  reasonable  man,  and  that  be 
really  acted  under  the  fears  of  a  reasonable 
msn  in  taking  tUb  life  of  the  deceased ;  that 
l8»  that  he  acted  under  the  fears  of  a  reason- 
able man  that  his  own  life  was  in  Imminent 
danger  at  the  hands  of  the  deceased,  or  at  the 
hands  of  the  other  parties  jF^ho  were  aiding 
the  deceased,  or  that  his  person  was  in  im- 
minent danger  of  a  felony  being  committed 
upon  it,  an  assault  with  intent  to  commit 
murder,  with  a  weapon  likely  to  produce 
death,  an  offense  punishable  by  a  term  in  the 
penitentiary,  and  that  he  took  the  life  of  the 
deceased  in  order  to  prevent  what  he  believ- 
ed was  an  effort  to  take  his  (the  defendant's) 
life,  or  an  effort  to  commit  a  felony  upon 
his  person,  and  not  in  a  spirit  of  revenge. 
The  defendant  insists,  further,  that  what  he 
did  was  done  to  prevent  an  unlawful  arrest 
which  was  sought  to  be  made  by  the  deceas- 
ed, W.  B.  Freeman;  that  the  deceased,  in 
company  with  Sam  Freeman  and  West  Oil 
ver,  were  attempting  to  Illegally  arrest  him, 
illegally  deprive  him  of  his  liberty,  and  that 
he  resisted  reasonably,  in  a  reasonable  way 
was  attempting  to  resist,  this  unlawful  ar- 
rest; that  he  took  the  life  of  the  deceased. 
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not  in  any  spirit  of  rdvenge,  not  with  any 
malice  aforethought,  but  either  in  the  heat 
of  passion,  or  under  such  circumstances  as 
tliat  the  offense  would  be  reduced  to  volun- 
tary manslaughter.  These  are  about  the  con- 
tentions, gentlemen,  made  by  the  defendant 
in  this  case — ^the  defenses  set  up  by  the  de- 
fendant" The  law  of  justifiable  homicide 
was  fully  charged,  and  also  that  of  man- 
slaughter. 

R.  G.  Hartsfleld,  J.  H.  Gilpin  and  Jno.  R. 
Cooper,  for  plaintiff  in  error.  W.  B.  Wooten, 
Sol.  Gen.,  Jna  C.  Hart,  Atty.  Gen.,  J.  J. 
Hofmayer,  and  W.  D.  Sheffield,  for  the  State. 

PBR  CURIAM.    Judgment  affirmed. 


(129  Ga.  785) 

HARRIS  y.  BPSTEIN  et  al. 
(Supreme  Court  of  Georgia.     Dec.  21,  1907.) 

Rkcbivebs— Appointment— Grounds. 

Under  the  pleadings  and  evidence  in  this 
case,  it  waa  not  error  to  appoint  a  receiver. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Ck>lqultt  Coun- 
ty; R.  G.  Mitchell,  Judge. 

Action  between  A.  B.  Harris  and  Jacob 
Epstein  and  others.  From  an  order  appoint- 
ing a  receiver,  Harris  brings  error.    Affirmed. 

Minter  Wimberly  and  Jesse  Harris,  for 
plaintiff  in  error.  Edwin  L.  Bryan  and  J.  D. 
McKenzle,  for  defendants  in  error. 

HOLDEN,  J.    Judgment  affirmed. 


(8  Gku  App.  826) 

PORT  v.  STATE.    (No.  821.)f 
(Court  of  Appeals  of  Georgia.    Dec  20,  1007.) 

Ceiicinal  La w—AppeaI/— Review. 

There  was  evidence  of  the  defendant's  guilt. 
The  exception  to  the  charge  is  not  n^eritorious. 
(Syllabus  by  the  Ourt.)      m 

Error  from  City  Court  of  Americus;  OL  R. 
Crisp,  Judge. 

Seaborn  Fort  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Allen  Fort  &  Son,  for  plaintiff  In  error. 
Zack  Childers,  Sol.,  for  the  State. 

POWEIX  J.    Judgment  affirmed. 


(129  Ga.  711) 

BALDWIN  V.  LOWE, 
(Supreme  0>urt  of  Georgia.     Dec.  21,   1907.) 
1.  Wbit   of   Ebbob'-Rioht  to   Sub— Inteb- 

MEDiATE  Obdeb— Final  Detebmination. 
Save  as  to  cases  specially  provided  by 
law  (such  as  exception  to  the  grant  or  refusal 
of  an  injunction,  or  the  appointment  of  or  re- 
fusal to  appoint  a  receiver),  no  case  can  he 
brought  to  this  court  bv  bill  of  exceptions,  so 
long  as  the  same  is  pending  in  the  court  l)elow, 
unless  the  decision  complained  of  would  have 
been  a  final  disposition  of  the  case,  had  it  been 
rendered  as  the  excepting  party  claims  that  it 
should  have  been.    Cfiv.  Code  1805,  fi  5526. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  2,  Appeal  and  Error,  §}  329-343.] 


2.  Sams— Pinal  Judokent— Flea  to  Jubib* 
DICTION— Motion  to  Stbikb— Amendment. 
Striking  an  imperfect  plea  to  the  Jurisdio* 
tion  filed  by  the  sole  defendant,  and  rejecting 
an  amendment  thereto,  is  not  a  final  Judgmoit, 
and  does  tot  dispose'  of  the  case,  nor  would  it 
have  done  so  had  the  amendment  been  allowed 
and  the  motion  to  strike  been  overruled. 

(Ed.  Note.— For  cases  in  point  see  Gent  Dig. 
vol.  2,  Appeal  and  Error,  §  370.] 

8.  Same— Dismissal  of  Wbit. 

Where  exception  was  taken  to  such  a  rul- 
ing, and  it  appears  from  the  bill  of  exceptions 
that,  after  the  plea  to  the  jurisdiction  had  been 
stricken,  the  case  was  continued  in  order  to  al- 
low the  decision  to  be  brought  to  this  court  for 
review,  this  was  on  interlocutory  ruling,  leav- 
ing the  case  still  pending;  and  the  writ  of  er" 
ror  will  be  dismissed. 

SEd.  Note.— For  cases  in  point  see  Gent  Dig. 
.2,  Appeal  and  Error,  |  370.] 

4.  Same  — SupBEMB  Goubt  — Jubibdiotion-^ 

Agbeement. 

Parties  cannot  confer  jurisdiction  on  this 
court  by  agreement  to  review  such  an  interlocu- 
tory ruling  while  the  case  remains  pending  in 
the  trial  court ;  nor  does  it  matter  that  the  bill 
of  exceptions  recites  tliat  it  was  "considered** 
by  counsel  that,  under  the  facts  of  the  case,  if 
the  plea  to  the  jurisdiction  should  be  allowed, 
it  would  be  a  final  disposition  of  the  case.  Such 
would  not  have  been  the  legal  result 

(Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  2,  Appeal  and  Error,  §S  88,  370.] 

(Syllabus  by  the  Gourt) 

Error  from  Superior  Gourt,  Gbattahoochee 
County;  W.  A.  Uttle,  Judge. 

Action  between  A.  W.  Baldwin  and  J.  G. 
Lowe.  From  a  judgment  in  favor  of  tbe 
latter,  tbe  former  brings  error.  Writ  die- 
missed. 

H.  G.  Gameron  and  H.  V.  Hargett,  tor 
plaintiff  in  error.  G.  G.  Minter,  for  defend* 
ant  in  error. 


LUMPKIN,  J.  Writ  of  error  dismissed. 
All  the  Justices  concur,  except  HOLDEN,  J.» 
not  presiding. 

(129  Ga.  791) 
SHACKELFORD  et  al.  v.  ORRIS  et  aL 
(Supreme   Court  of  Georgia.     Dec  21,  1907.) 

Deed— Descbiption— Uncertainty. 

A  deed  described  the  land  conveyed  as  fol- 
lows :  "A  tract  or  parcel  of  land  situate,  lying 
and  being  in  the  county  of  Richmond  and  state 
of  Georgia,  containing  fifteen  acres,  more  or 
less,  on  the  Louisville  public  road,  about  seven 
miles  from  Augusta ;  and  being  a  portion  of  a 
tract  of  land  bought  by  the  party  of  the  first 
part  from  Butler  and  Mims,  and  from  Mrs. 
Francis  Shopp,  in  1878,  deeds  to  said  property 
being  duly  recorded  in  the  clerk's  office.  The  15 
acres  herebv  conveyed  are  bounded  as  follows: 
North  by  lands  of  T.  B,  Crouch  and  Wm. 
Stucker;  south  by  lands  of  the  party  of  the 
first  part;  east  by  the  Louisville  public  road; 
and  west  by  the  Louisville  plank  road  (Old 
Southwestern  road)."  Held,  that  such  descrip- 
tion afforded  sufficient  means  of  ascertaining 
and  identifying  by  competent  extrinsic  evidence 
the  land  intended  to  be  conveyed,  and  was  there* 
fore  not  void  for  uncertainty. 

[Ed.  Note.— For  cases  in  point,  sea  Gent.  Dig. 
vol.  16,  Deeds,  §§  (J5-79.]  * 

(Syllabus  by  the  Court) 
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Error  from  Superior  Ck>i]rt,  Richmond 
Oounty;   H.  G.  Hammond,  Judge. 

Action  by  Sterling  E.  Shackelford  and  oth- 
ers against  Anna  A.  Orris  and  others.  Judg^ 
ment  for  defendants,  and  plaintiffs  bring  er- 
ror.   Reversed. 

Sterling  E.  Shackelford  and  others  brought 
an  action  against  Anna  A.  Orris  to  recover 
a  described  parcel  of  land.  Upon  the  trial, 
plaintiffs  offered  in  evidence,  as  a  necessary 
link  in  the  chain  of  title  upon  which  they  re- 
lied, a  deed  from  Ann  E.  Wilkinson  to  Wm. 
B.  Shackelford,  trustee,  dated  May  24,  1893, 
and  recorded  January  17,  1894,  in  which  the 
property  sought  to  be  conveyed  was  describ- 
ed as  follows:  "A  tract  or  parcel  of  land 
situate,  lying  and  being  in  the  county  of 
Richmond  and  state  of  Georgia,  containing 
fifteen  (15)  acres,  more  or  less,  on  the  Louis- 
yUle  public  road,  about  seven  miles  from 
Augusta ;  and  being  a  portion  of  a  tract  of 
land  bought  by  the  party  of  the  first  part 
from  Butler  and  Mims,  and  from  Mrs.  Fran- 
cis Shopp,  in  1878,  deeds  to  said  property 
being  duly  recorded  in  the  clerk's  office.  The 
15  acres' hereby  conveyed  are  bounded  as 
follows:  North  by  lands  of  T.  B.  Grouch 
and  Wm.  Stucker;  south  by  lands  of  the 
party  of  the  first  part;  east  by  the  Louis- 
ville public  road ;  and  west  by  the  Louisville 
plank  road  (Old  Southwestern  road)."  De- 
fendants objected  to  the  deed  going  in  evi- 
dence, on  the  ground  that  it  was  '^oid,  be- 
cause the  description  in  it  is  too  uncertain 
to  be  supplemented  by  parol  evidence."  Be- 
fore ruling  on  the  admissibility  of  the  in- 
strument, the  court  permitted  the  plaintiffs 
to  introduce  certain  oral  and  documentary 
evidence  tending,  as  claimed,  to  support  the 
admissibility  of  the  deed.  Such  documentary 
evidence,  in  our  opinion,  threw  no  light  on 
the  question.  The  substance  of  the  testi- 
mony of  James  M.  Rozier,  so  far  as  material, 
was  as  follows:  He  and  William  Hill  own 
the  land  formerly  owned  by  Crouch  and 
Stucker.  The  line  between  the  land  of  wit- 
ness and  the  Wilkinson  land  is  straight. 
Witness  does  not  know  whether  the  land  be- 
tween the  land  owned  by  Hill  and  the  Wilkin-' 
son  land  is  straight  or  not  The  Louisville 
road  and  the  Southwestern  plank  road  are  not 
parallel.  They  have  crooks  in  them.  D.  V. 
Reeves  testified :  He  is  the  county  surveyor  of 
Richmond  county.  He  surveyed  and  platted 
a  15-acre  tract  of  land,  the  same  being  a 
portion  of  the  Wilkinson  place,  and  describ- 
ed in  the  deed  under  consideration.  **The 
north  line  of  that  tract  is  marked  straight 
on  the  plat.  It  is  straight  on  the  ground. 
There  may  have  been  a  time,  perhaps,,  when 
there  was  a  bend  in  it;  but  now,  by  agree- 
ment of  all  parties,  the  line  has  been  made 
perfectly  straight  from  the  Louisville  road 
across  to  the  Southwestern  plank  road.  It  is 
not  the  north  line,  but  it  is  the  northeast 
line.  I  suppose  it  is  what  is  called  the  north 
line  of  the  property.    We  know  it  now  as  the 


'Rosier'  line.  It  Is  a  straight  line.  This 
survey  was  begun  at  the  intersection  of  Ro- 
ller's line,  the  northern  line  of  this  property 
and  this  Louisville  plank  road,  a  distance  of 
267  feet  and  6  inches.  *  •  *  I  ran  another 
line  to  cut  off  15  acres  as  I  understood  this 
deed  to  direct,  running  exactly  parallel  to 
Rozier's  line,  to  the  northern  line.  Both 
those  lines  were  not  the  same  length  when  I 
got  them  run.  The  line  denominated  the 
Bozier  line  is  a  little  bit  longer  than  the 
outside  line,  but  this  distance  was  put  down 
on  both  lines  as  being  the  same  to  convey 
the  idea  I  was  laying  off  a  parallelogram. 
The  average  length  of  this  parallelogram  is 
2,485  feet,  with  a  width  of  267  feet,  6  inches, 
makes  15  acres.  The  deed  did  not  describe 
that  line  at  all,  but  described  15  acres,  and 
gave  me  a  base  line  and  the  Bozier  line  was 
the  base  line.  Those  two  roads  are  straight, 
absolutely  straight,  for  that  little  distance, 
267  feet  I  don't  know  what  they  are  beyond 
that  They  are  not  exactly  parallel.  The 
Louisville  road  makes  a  right  angle  with  the 
north  line.  The  other  road  is  not  exactly  at 
right  angles.    To  make  up  that  deficiency, 

1  put  six  inches  to  the  width  of  the  whole 
thing,  and  the  average  length  is  2,485  feet  by 
267  feet  6  inches;  and  that  south  line  is  a 
perfect  parallel  to  the  Bozier  line.  The  north 
line  is  a  straight  line,  perfectly  straight" 
After  hearing  this  evidence,  the  court  reject- 
ed the  deed,  on  the  ground  that  it  did  not 
set  forth  with  sufficient  certainty  the  land 
sought  to  be  conveyed  therein,  and  granted 
a  nonsuit  to  which  ruling  plaintiffs  excepted. 

Salem  Dutcher,  for  plaintiffs  in  error. 
Hamilton  Phinizy  and  F.  W.  Copers,  for  de- 
fendants in  error. 

FISH,  0.  J.  (after  stating  the  facts  as 
above)^^  The  question  whether  the  deed  ex- 
cluded from  evidence  was  void  for  uncertain- 
ty in  the  description  of  the  land  sought  to  be 
thereby  conveyed  may  be  readily  solved,  in 
our  opinion,  by  the  application  of  a  few  welt- 
settled  rules  of  construction  of  descriptions  of 
realty  sought  to  be  conveyed.  A  deed  will 
not  be  held  to  be  void  for  uncertainty,  if,  by 
any  reasonable  construction,  it  can  be  upheld. 
3  Washb.  Real  Prop.  |  2320;  Payton  v.  Mc- 
Phaul,  128  Oa.  510,  58  S.  B.  50.  In  other 
words,  that  construction  which  renders  the 
instrument  valid  and  operative  shall  be 
adopted,  rather  than  one  which  renders  it 
void.  Martindale  on  Conveyancing,  §  100.  If 
the  description  of  the  premises  given  in  a 
deed  affords  sufficient  means  of  ascertaining 
and  identifying  the  land  intended  to  be  con* 
veyed,  this  is  sufficient  to  sustain  the  convey- 
ance, notwithstanding  there  may  be  errors  or 
inconsistency  in  some  particulars.    Id.  §  87; 

2  Devi,  on  Deeds,  §§  1012,  1016;  Johnson  v. 
McKay,  119  Ga.  196,  45  S.  E.  992,  100  Ajn.  St 
Bep.  166;  Payton  v.  McPhaul,  supra.  Where, 
in  a  deed,  there  are  two  descriptions  of  the 
premises  conveyed,  and  there  is  a  clear  re- 
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pugnanoe  between  them,  the  court  will  look  In- 
to the  Burroundlng  facts  and  give  effect  to  the 
description  which  Is  most  definite  and  cer- 
tain, and  which  will  carry  out  the  evident  In- 
tention of  the  parties.  Martlndale  on  Con- 
veyancing, S  97;  Wade  v.  Deray,  50  Cal.  876; 
Raymond  v.  Coffey,  5  Or.  132;  Drlsooll  v. 
Qreen,  59  N.  H.  101.  Under  the  doctrine,  *<Fal- 
sa  demonstratio  non  nocet,"  a  false  descrip- 
tion may  be  rejected,  provided  that,  after  so 
doing,  there  is  left  a  sufficient  description  to 
Identify  the  property  Intended  to  be  con- 
veyed. Oliver  V.  Henderson,  121  Ga.  836,  49 
S.  E.  743,  104  Am.  St  Rep.  185;  4  Am.  &  Eng. 
Enc.  L.  797.  What  Is  most  material  and 
most  certain  In  a  description  shall  prevail 
over  that  which  Is  less  material  and  less  cer- 
tain. Harris  v.  Hull,  70  Ga.  831.  "Where  a 
deed  contains  two  descriptions  of  the  land 
conveyed,  one  general,  the  other  particular,  if 
there  is  any  repugnance,  the  latter  will  pre- 
vail." Hannibal  &  St  Joseph  R.  Co.  v. 
Green,  68  Mo.  169;  2  Devi,  on  Deeds,  §  1039, 
and  a  number  of  cases  cited.  To  these  rules 
may  be  added  another,  that  where  all  other 
means  of  ascertaining  the  true  construction 
of  a  deed  fail,  and  a  doubt  still  remains,  that 
construction  must  prevail  which  is  most  fa- 
vorable to  the  grantee.  Harris  v.  Hull,  sup- 
ra; Tyler  on  Boundaries,  123. 

In  the  deed  under  consideration  the  general 
description,  viz.,  "A  tract  or  parcel  of  land 
situate,  lying  and  being  in  the  county  of 
Richmond  and  state  of  Georgia,  containing 
fifteen  acres,  more  or  less,  on  the  Louisville 
public  road,  about  seven  miles  from  Augusta; 
and  being  a  portion  of  a  tract  of  land  bought 
by  the  party  of  the  first  part  from  Butler  and 
Mims,  and  from  Mrs.  Francis  Shopp,  in  1878, 
deeds  to  said  property  being  duly  recorded  in 
the  clerlE's  office" — ^is  Immediately  followed 
by  the  particular  and  more  definite^descrip- 
tlon,  to  wit:  "The  16  acres  hereby  conveyed 
are  bounded  as  follows:  North  by  lands  of 
T.  B.  Crouch  and  Wm.  Stucker;  south  by 
lands  of  the  party  of  the  first  part;  east  by 
the  Louisville  public  road;  and  west  by  the 
Louisville  plank  road  (Old  Southwestern 
road)."  The  general  description,  coupling  the 
number  of  acres  with  the  phrase  "more  or 
less,"  must  be  taken  as  excluding  an  inten- 
tion to  convey  an  exact  quantity,  and  there- 
fore it  is  evidently  inconsistent  with  and  re- 
pugnant to  the  subsequent  particular  descrip- 
tion specifying  a  definite  number  of  acres  in- 
tended to  be  conveyed.  This  being  true,  un- 
der the  rule  followed  in  Hannibal  &  St  Jo- 
seph R.  Co.  V.  Green,  supra,  and  a  number  of 
adjudicated  cases  cited  In  2  Devlin  on  Deeds, 
I  1039,  the  particular  and  definite  description 
must  prevail.  This  construction  Is  also  in 
complete  harmony  with  the  other  rules  re- 
ferred to  above.  This  construction  being 
adopted,  the  definite  number  of  15  acres  of 
land  Is  described  as  being  bounded  north  by 
lands  of  Crouch  and  Stucker,  south  by  lands 
of  the  grantor,  east  by  the  Louisville  public 


road,  and  west  by  the  Looisville  plank  road. 
This  description  is  sufficient,  even  if  the 
whole  of  the  general  description  were  reject- 
ed, as  the  deed  is  headed,  "Georgia,  Rich- 
mond County,"  and  prima  facie  refers  to 
land  located  in  that  county  (Horton  v.  Mur- 
den,  117  Ga.  72.  43  S.  E.  786);  and,  under  the 
ruling  in  Waldcn  v.  Walden,  128  Ga.  126,  57 
S.  E.  323,  as  a  definite  number  of  acres  was 
conveyed,  the  fact  that  the  tract  was  bound- 
ed on  one  side  by  the  land  of  the  grant<Mr  does 
not  render  the  deed  void  for  uncertainty.  It 
was  held  in  the  case  last  cited:  ''Where  a 
mortgage  described  the  land  conveyed  by  it 
thus:  'One  tract  or  parcel  of  land  lying  in 
Jefferson  county,  Georgia,  in  the  79th  district 
G.  M.,  containing  one  hundred  acres,  and 
bounded  as  follows:  On  north  by  my  own 
land;  east  by  land  of  K.  P.  Walden;  on  south 
by  W.  L.  Philips;  on  west  by  Sarah  and  Emi- 
ly Walden' — such  description  was  not  void 
for  uncertainty.  Parol  evidence  to  identify 
such  description  with  the  land  to  which  it  ap- 
plied was  admissible."  In  the  opinion  in  that 
case  it  was  distinguished  from  Huntress  v. 
Portwood,  116  Ga.  351,  42  S.  E.  513,  in  that 
in  the  Walden  Case  a  definite  number  of 
acres  and  the  boundaries  on  three  sides  were 
given,  and  it  was  held  that  the  fourth  line 
could  i)e  readily  located,  while  in  the  Hun- 
tress Case  the  quantity  of  land  was  not  defi- 
nitely fixed,  but  was  described  as  '*more  or 
less,"  and  therefore  the  line  between  the  land 
sought  to  be  conveyed  and  that  retained  by 
the  grantor  was  necessarily  too  indefinite. 
Under  the  particular  description  of  the  land 
conveyed  in  the  deed  in  the  case  at  bar,  we 
think  the  land  can  be  readily  located  by  ex- 
trinsic evidence,  and  it  seems  that  it  was  so 
located  by  the  surveyor  who  testified  In  the 
case.  See  Atlanta  &  West  Point  R.  R.  Co.  v. 
Atlanta,  B.  A  A.  R.  R.  Co.,  125  Ga.  540,  64 
8.  E.  736. 

Our  conclusion,  therefore,  is  that  the  court 
erred  in  ruling  out  the  deed  and  directing  a 
nonsuit 

Judgment^reversed.  All  the  Justices  concnr. 

(1»  Ga.  727) 
DOTSON  V.  STATE. 
(Supreme  Court  of  Georgia.     Dec   19,  1907.) 

1.  Homicide—Deobees— iNSTBUcnons— VbB' 
Diars. 

On  the  trial  of  one  accused  of  murder, 
where  the  evidence  on  behalf  of  the  state  show- 
ed a  case  of  willful  murder,  and  that  on  behalf 
of  the  accused  and  bis  statement  made  a  case 
of  justifiable  homicide,  neither  Involving  any 
question  of  manslaughter,  it  was  not  error  to 
charge  the  jury  that  there  could  be  only  one 
of  two  verdicts,  either  a  verdict  finding  the  ac- 
cused guilty  of  murder  or  one  finding  him  not 
guilty ;  the  court  having  also  charged  as  to  the 
right  to  recommend  that  the  defendant  be  im- 
prisoned for  life,  if  found  guilty  of  murder. 

2.  Same— Prior  Difticut^tt. 

Although  it  may  not  have  been  a  perfectly 
clear  and  exact  statement  of  the  law  as  a  gen- 
eral rule,  under  the  special  facts  of  this  case, 
and  in  view  of  the  fact  that  the  diflScuIty  re- 
ferred to  in  the  charge  was  a  mere  exchange  of 
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words,  it  did  not  constitute  reversible  error  that 
the  court  charged  as  follows:  **If  you  find  the 
truth  to  be  that  he  [the  defendant]  went  up  in 
the  darkness  of  the  night  to  the  door  of  that 
house,  and  while  John  Willbanks  was  not  mak- 
ing anv  effort  to  get  to  him,  or  to  inflict  any 
kind  of  injury  upon  him,  he  came  to  that  door, 
and  opened  fire  upon  Willbanks  and  tried  to  kill 
him,  it  would  be  your  duty  to  convict  the  de- 
fendant, and  that  would  be  true,  regardless  of 
whether  thev  had  any  difficulty  in  the  morning 
or  any  words  in  the  morning,  or  regardless  of 
anything  with  reference  to  any  disagreement  be- 
tween them  that  may  have  been  had  between 
them  with  regard  to  the  woman  in  the  case." 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  §S  65-69.] 

3.  Sake—Reasonable  Feabs— Actual  Dan- 

OEB. 

Where  a  case  against  one  accused  of  mur- 
der involved  the  doctrine  of  reasonable  fears,  it 
was  error  to  charge  as  follows:  "An  apparent 
necessity,  acted  upon  in  good  faith,  is  the  equiv- 
alent of  a  real  necessity,  but  it  is  for  you  to 
determine  whether  or  not  this  deceased  had  his 
gun  pointed  and  aimed  at  the  defendant  at  the 
time,  and  whether  he  was  undertaking  to  inflict 
injury  upon  him  or  to  take  his  life."  Such  a 
charge  first  gave  the  theory  of  reasonable  fears, 
but  then  practically  limited  the  defense  to  ac- 
tual danger,  and  to  the  question  whether  the 
deceased  was,  in  fact,  undertaking  to  inflict  in- 
jury upon  the  accused  or  to  take  his  life. 
SEd.  Note.—For  cases  in  point,  see  Cent  Dig. 
.  26,  Homicide,  §S  15S-163,  616,  617,] 

4.  Criminal  Law— Instbucotons  —  Requests 
—Reasonable  Doubt. 

If,  in  a  criminal  trial,  the  judge  fully  and 
fairly  charged  the  jury  concerning  the  law  of 
reasonable  doubt,  he  was  not  bound  to  give  a 
request  instructing  them,  in  effect,  that  if  they 
had  a  reasonable  doubt  as  to  whether  the  cir- 
cumstances surrounding  the  defendant  at  the 
time  of  the  killing  of  the  deceased  were  sufficient 
to  excite  the  fears  of  a  reasonable  man  that  his 
life  was  In  danger,  or  that  a  felony  was  about 
to  be  committed  upon  his  i)erson,  then  it  would 
be  their  duty  to^  give  the  defendant  the  benefit 
of  such  doubt  and  acquit  him. 

[Ed.  Note.—For  cases  in  point,  see  Cent  Dig. 
ToL  14,  Criminal  Law,  S§  1904-1922,  2011.] 

5.  Same. 

None  of  the  other  grounds  of  the  motion 
for  a  new  trial  require  a  reversal. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Appling  Coun- 
ty;  T.  A.  Parker,  Judge. 

Randolph  Dotson  was  convicted  of  murder, 
and  he  brings  error.    Reversed. 

W,  W.  Bennett,  for  plaintiff  in  error.  John 
W.  Bennett,  Sol.  Gen.,  and  Jno.  C  Hart,  Atty. 
Gen.,  for  tlie  State. 

LUMPKIN,  J.  Randolph  Dotson  was  In- 
dicted for  the  murder  of  John  Willbanks. 
He  was  found  gailty,  and,  upon  recommenda- 
tion of  the  Jury,  sentenced  to  the  peniten- 
tiary for  life.  He  moved  for  a  new  trial.  The 
motion  was  overruled,  and  he  excepted. 

1.  The  evidence  on  behalf  of  the  state 
showed  a  case  of  willful  murder,  growing  out 
of  111  will  on  the  part  of  the  accused  toward 
the  deceased  on  account  of  Jealousy  In  re- 
gard to  an  immoral  woman.  The  case  made 
by  the  statement  of  the  accused  and  the 
evidence  Introduced  by  him  was  one  of  jus- 
tifiable homicide.     The  evidence  on  behalf 


of  neither  side  involved  manslaughter.  It 
was  therefore  not  error  to  charge  that  there 
oould  be  only  one  of  two  yerdicts,  either  that 
of  guilty  of  murder,  or  that  of  not  guilty; 
the  court  having  also  Informed  the  Jury  that, 
.if  they  found  the  defendant  guiltyt  th^ 
might  recommend  punishment  by  imprison- 
ment for  life. 

2.  Efrror  was  assigned  because  the  court 
charged  as  follows:  "If  you  find  the  truth 
to  be  that  he  [the  defendant]  went  up  in  the 
darkness  of  the  night  to  the  door  of  that 
house,  and  while  John  Willbanks  was  not 
making  any  effort  to  get  to  him,  or  to  inflict 
any  kind  of  injury  upon  him,  he  came  to  that 
door  and  opened  fire  upon  Willbanks  and 
killed  him,  it  would  be  your  duty  to  convict 
the  defendant,  and  that  would  be  true,  re- 
gardless of  whether  they  had  any  difficulty 
in  the  morning  or  any  words  in  the  morning, 
or  regardless  of  anything  with  reference 
to  any  disagreement  between  them  that  may 
have  been  had  between  them  with  regard  to 
the  woman  in  the  case."  While  this  charge, 
taken  alone,  is  not  a  very  clear-cut  enuncia- 
tion of  a  principle  of  law,  and  under  some 
circumstances  might  be  held  to  be  erroneous, 
yet,  under  the  facts  of  this  case,  it  does  not 
require  the  grant  of  a  new  trial.  The  occur- 
rence of  the  morning  was  a  mere  passing 
discussion  about  a  woman,  of  whom  both 
parties  appeared  to  have  been  enamored. 
There  was  no  fight,  no  assault,  and  nothing 
of  any  character  which  could  have  reduced 
the  crime  from  the  grade  of  murder,  or  have 
Justified  the  homicide.  The  charge  was  not 
reversible  error. 

8.  We  are  constrained  to  reverse  the  Judg- 
ment because  of  the  error  referred  to  in  the 
third  headnote.  A  reversal  is  the  more 
necessary  because  this  charge  occurred  at 
the  close  of  the  general  charge,  and  left  the 
last  impression  on  the  minds  of  the  Jury,  and 
because  there  were  other  more  or  less  slight 
inaccuracies  in  the  charge. 

4.  Error  is  assigned  in  the  motion  for  a 
new  trial  because  the  court  refused  to  give 
in  charge  the  following  request :  "Gentlemen 
of  the  Jury,  if,  after  a  thorough  consideration 
of  all  the  facts  and  circumstances  of  this 
case,  there  should  remain  in  your  mlndiS  a 
reasonable  doubt,  as  to  whether  the  circum- 
stances surrounding  this  defendant  at  the 
time  of  the  killing  of  the  deceased  were  suffi- 
cient to  excite  the  fears  of  a  reasonable 
man  that  his  life  was  in  danger,  or  a  felony 
was  about  to  be  committed  upon  his  per- 
son, then  it  would  be  your  duty  to  give  the 
defendant  the  benefit  of  that  doubt,  and  ac- 
quit him."  This  request  is  substantially  tak- 
en from  the  seventh  headnote  in  Mitchell  v. 
State,  71  Ga.  128.  Of  that  decision  it  may  be 
said  that  it  was  concurred  in  foy  two  Justices, 
not  by  the  entire  bench,  and  that,  while  it 
has  often  been  cited  on  the  subject  of  dying 
declarations,  it  has  not  been  followed  or  ap- 
proved as  to  requiring  the  presiding  Judge, 
not  only  to  charge  correctly  in  reference  to 
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the  doctrine  of  reasonable  doubts,  but  also 
to  single  out  particular  points  and  to  re- 
iterate that  doctrine  and  apply  it  separately 
to  each.  In  McDuffie  v.  State,  90  Oa.  786, 
17  S.  BL  105,  it  was  held  that  "where,  in  a 
criminal  trial,  the  Judge  fully  and  fairly 
charged  the  Jury  concerning  the  law  of  rea- 
sonable doubt,  he  was  not  bound  to  give 
a  request  instructing  them,  in  effect,  that  if 
they  have  a  reasonable  doubt  as  to  the  ex- 
istence of  some  particular  and  specially 
enumerated  fact,  or  what  should  be  the  prop- 
er inference  therefrom.  It  would  be  their 
duty  to  give  the  accused  the  benefit  of  such 
doubt"  In  the  opinion  it  was  said  (page 
788  of  71  Ga.):  "Even  if  following  the  rule 
in  the  Mitchell  Case,  supra,  which  certainly 
went  a  great  length,  the  court  could  properly 
have  given  this  request  to  the  Jury,  we  do 
not  think  he  was  bound  to  do  so."  In  Delk  v. 
State,  92  Ga.  453,  17  S.  E.  209,  a  request  to 
charge  was  preferred  almost  in  the  exact 
language  of  that  involved  in  Mitchell's  Case. 
The  presiding  Judge  declined  so  to  charge, 
and  this  was  assigned  as  error.  It  was  held 
that,  the  general  charge  being  full  and  fair 
on  the  subject  of  reasonable  doubt  in  con- 
nection with  the  law  of  self  defense,  includ- 
ing reasonable  fears,  there  was  no  error  in 
refusing  to  give  the  request  in  charge,  "even 
if  this  request  was  a  correct  statement  of  the 
law/'  See,  also,  Carr  y.  State,  84  Ga.  250, 
10  S.  E.  628;  Nix  v.  State,  97  Ga.  211,  22 
S.  E.  975;  Williams  v.  State,  123  Ga.  138 
(6),  51  S.  E.  322;  Cress  v.  State,  126  Ga.  564 
(3),  55  S.  E.  491;  Tolbert  ▼.  State,  127  Ga. 
827,  56  S.  E.  1004. 

5.  The  other  grounds  of  the  motion  for  a 
new  trial  were  not  such  as  to  require  a  re- 
versal. The  evidence  was  sufficient  to  sus- 
tain the  verdict  The  requests  to  charge, 
which  were  refused,  in  so  far  as  they  were 
proper,  were  covered  by  the  general  charge. 
One  of  the  grounds  was  practically  disap- 
proved by  the  note  of  the  presiding  Judge. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(129  Ga.  755) 
•  TOWN   OF    WRENS    v.    SAMMONS. 
(Supreme  Court  of  Georgia.    Dec.  20,  1907.) 

1.  Writ  op  Error— Harmless  Error. 

In  trespass  to  land,  where  the  defendant 
admits  the  plaintiflTs  title,  proof  thereof  is  not 
required.  If,  notwithstanding  such  admission, 
the  plaintiff  offers  a  deed  to  show  title  to  the 
premises,  and  it  is  admitted  over  objection,  it 
is  immaterial  whether  the  objection  be  well 
taken. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §§  4161-4171.] 

2.  Same.  . 

In  a  suit  to  recover  unliquidated  damages, 
a  defendant  will  not  be  heard  to  complain  that 
the  verdict  is  not  so  large  as  the  testimony  war- 
ranted. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §§  4052-4062.] 

(Syllabus  by  the  Court.) 


Error  from  Superior  Court,  Jeif erson  Coun- 
ty; B.  T.  Rawlings,  Judge. 

Action  by  C.  N.  Sammons  against  tbe  tovm 
of  Wrens.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Phillips  &  PhUllps  and  B.  P.  Walker,  for 
plaintiff  In  error.  Cain  &  Hardeman,  for 
defendant  in  error. 

EVANS,  P.  J.  This  was  an  action  by  Mra. 
C.  N.  Sanunons  against  tlie  town  of  Wrens  to 
recover  damages  for  the  opening  of  a  street 
through  her  land.  The  town  admitted  that 
it  laid  out  a  street  through  the  plaintlff*8 
land ;  but  pleaded  that  she  had  sold  the  town 
the  right  to  open  the  street  for  a  named  sum, 
which  had  been  tendered  to  her.  On  the  trial 
the  plaintiff  offered  a  deed  to  prove  her  title 
to  the  land.  Objection  was  made  to  the  deed 
being  received  In  evidence  on  the  ground  of 
the  indefinite  description  of  the  land.  The 
deed  was  allowed  in  evidence.  The  plaintiff 
denied  any  agreement  with  the  town  author- 
ities to  construct  a  street  through  her  land. 
The  town  submitted  witnesses  to  prove  such 
an  agreement  The  only  testimony  on  the 
subject  of  damages  was  that  the  land  was 
worth  $2,000  before  the  construction  of  the 
street,  and  $1,500  after  the  street  was  laid 
out.    The  jury  returned  a  verdict  for  $10a 

The  defendant  moved  for  a  new  trial  <m 
the  ground  that  the  verdict  was  without  evi- 
dence to'  support  it,  and  that  the  court  erred 
in  admitting  in  evidence  a  certain  deed  undar 
which  the  plaintiff  claimed  title.  The  court 
refused  a  new  trial,  and  exception  was  taken 
by  the  defendant  The  points  stated  in  the 
headnotes  control  the  case,  and  require  no 
elaboration.  That  stated  in  the  first  syllabus 
is  axiomatic,  and  the  proposition  contained 
in  the  second  is  sustained  by  the  case  of 
Pullman  Co.  v.  Schaffner,  126  Ga.  609,  65  S.  BL 
933,  9  L.  R.  A.  (N.  S.)  407;  Mullins  v.  Murphy, 
69  Ga.  754. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(129  Oa.  716) 
JACKSON  ▼.  WILLIAMS. 
(Supreme  Court  of  Georgia.    Dec  21,  1907.) 

1.  Husband    and    Wimb  —  Oonvbyahce    to 
WlFUJ— Pbesumptions. 

If  a  husband  buys  and  pays  for  land,  and 
takes  a  deed  in  his  wife's  name,  a  presumption 
arises  of  a  gift  to  her;  but  this  presumption  is 
rebuttable.    Civ.  Code  1895,  §  3160. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Husband  and  Wife,  §  253.] 

2.  Homestead— Setting  Apabt— VALinrrr. 

A  husband  cannot  take  a  homestead  in  land 
belonging  to  his  wife.  A  homestead  so  set  apart 
is  invalid  as  against  a  judgment  creditor  of  the 
wife.  Civ.  Code  1895,  §  2827:  Williams  v. 
Webb,  99  Ga.  301.  25  S.  B.  654;  Bennett  r. 
Trust  Co.  of  Ga-,  106  Ga.  578,  32  S.  B.  625. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  25,  Homestead,  §  125.] 

3.  Execution— PnoPERTY  Subject. 

The  verdict  finding  the  property  subject  to 
the  execution  levied  upon  it  was  demanded  by 
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tho  evidence,  and  there  was  no  error  in  directing 
it  accordingly. 
(Syllaboa  by  the  Court) 

Srror  ffom  Snperlor  Court,  Stewart  Counr 
ty;  Z.  A.  Littlejolm,  Judge. 

Action  by  h,  M.  Williams  against  G.  B. 
Jackson.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.     Affirmed. 

Q.  Y.  Harrell  and  B.  F.  Harrell,  for  plain- 
tiff in  error.  J.  B.  Chapman  and  B.  T.  Hick- 
ey,  for  defendant  In  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  HOLDBN,  J.,  not 
presiding. 

(m  Oa.  788) 

YANCE3Y  T.  KABWISCH. 
(Supreme  Court  of  Georgia.    Dec.  21,  1907.) 

1.  FOKCIBLE    ENTRT    AND    DETAINSE— DlSMIS- 
BAI^—COUNTEB  AFFIDAVIT. 

Where  an  affidavit  was  made  for  the  pur- 
pose of  having  an  intruder  on  land  evicted  there- 
from, under  section  4808  of  the  Civil  Code  of 
1895,  and  a  counter  affidavit  was  interposed  and 
the  papers  returned  to  the  superior  court  for 
trial,  upon  the  call  of  the  case  it  was  error  to 
dismiss  the  counter  affidavit  because  of  nonap- 
pearance of  the  defendant 

2.  SAH1&— Trial. 

When  the  counter  affidavit  was  dismissed, 
no  case  was  left  in  court  to  be  tried,  and  it  was 
error  to  allow  the  plaintiff  thereafter  to*  proceed 
to  introduce  evidence,  and  to  take  a  verdict  and 
judgment. 
(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Action  by  H.  Karwisch  against  M.  J.  Yan- 
cey. From  a  Judgment  for  plaintiff,  defend- 
ant brings  error.    Reversed. 

W.  C.  Munday  and  Hines  &  Jordan,  for 
plaintiff  In  error.  W.  H.  Terrell,  for  defend- 
ant in  error. 

LUMPKIN,  J.  H.  Karwisch  made  affida- 
vit, alleging  that  he  in  good  faith  claimed  the 
rig^t  of  possession  of  a  certain  described 
strip  of  land;  that  it  was  in  the  hands  of  Mrs. 
Mary  Yancey,  who  did  not  in  good  faith  claim 
a  right  to  the  possession  of  such  property, 
and  yet  refused  to  abandon  the  same.  This 
affidavit  was  placed  in  the  liands  of  the  sher- 
iff of  Fulton  county  for  the  purpose  of  hav- 
ing Mrs.  Yancey  ejected  as  an  intruder,  un- 
der section  4808  of  the  Civil  Code  of  1885. 
The  defendant  delivered  to  the  sheriff  a 
counter  affidavit,  stating  that  she  did  in  good 
faith  claim  a  legal  right  to  the  possession  of 
the  land  described  in  the  affidavit  of  Kar- 
wisch; and  also  that  the  case  involved  the 
same  issue  that  had  previously  been  tried  In 
the  superior  court,  and  determined  in  her 
favor.  The  papers  were  returned  to  the  su- 
perior court  for  trial.  When  the  case  was 
called,  the  defendant  did  not  appear,  and  the 
presiding  Judge  dismissed  the  counter  affida- 
vit on  the  ground  that  she  failed  to  appear  to 
prosecute  it  After  this,  the  court  permitted 
the  plaintiff  to  proceed  with  the  trial,  and  a 


verdict  was  rendered  In  favor  of  the  plain- 
tiff, and  a  Judgment  was  entered  that  be 
should  recover  of  the  defendant  possessUm 
of  the  premises  described.  The  defendant 
excepted,  and  assigned  error  on  the  dismissal 
of  her  counter  affidavit,  and  also  because  the 
court,  after  such  dismissal,  allowed  the  plain- 
tiff to  proceed  with  the  trial  and  to  obtain  a 
verdict  and  Judgment  against  her. 

1.  Where  the  plaintiff  makes  and  places  in 
the  hands  of  the  sheriff  an  affidavit  in  terms 
complying  with  the  statute,  for  the  purpose 
of  ejecting  an  intruder,  the  sheriff  is  required 
at  the  earliest  practicable  day  to  exhibit  such 
affidavit  to  the  person  described  as  being  in 
possession  of  the  land,  and  to  turn  such  per- 
son out  of  possession,  unless  a  counter  affida- 
vit is  tendered  to  him.  If  a  counter  affidavit 
is  tendered,  it  is  the  duty  of  the  sheriff  not 
to  turn  the  party  out  of  possession,  but  to  re- 
turn both  affidavits  to  the  clerk  of  the  su- 
perior court  of  the  county  where  the  land 
lies,  "the  contending  parties  shall  be  remitted 
to  their  respective  rights,"  and  upon  the  af- 
fidavits ''an  issue  shall  be  made  up  and  tried 
by  a  Jury,  according  to  the  laws  of  this  state." 
Civ.  Cbde  1805,  H  4808.  4810.  When  the  affi- 
davits have  been  returned  to  the  superior 
court,  the  person  seeking  to  have  the  alleged 
intruder  evicted  occupies  a  position  analogous 
to  that  of  a  plaintiff  in  an  ordinary  proceed- 
ing, and  the  person  filing  the  counter  affida- 
vit a  position  similar  to  that  of  a  defendant 
When  the  case  is  reached  for  trial,  the  burden 
of  proof  is  upon  the  plaintiff. 

The  defendant's  counter  affidavit  should  not 
be  dismissed  for  want  of  prosecution,  or  be- 
cause the  defendant  does  not  appear.  Here 
the  defendant,  in  addition  to  the  statutory 
denial  of  the  allegation  in  the  plaintiff's  af- 
fidavit, also  pleaded  a  former  adjudication; 
but  this  added  allegation  did  not  destroy  the 
effect  of  her  compliance  with  the  statute, 
which  sufficed  to  cause  the  affidavits  to  make 
a  case  for  trial  in  the  superior  court'  Dis- 
missal of  a  case  for  want  of  prosecution  is 
applicable  to  the  party  whose  duty  it  is  to 
prosecute,  not  to  one  who  stands  on  the  de- 
fensive by  denying  the  plaintiff's  alleged 
right  of  recovery.  There  may  be  cases  where 
a  defendant  sets  up  a  cross-action,  or  as- 
sumes the  position  where  the  duty  of  mov- 
ing properly  devolves  upon  him;  but  this 
is  not  one  of  them.  The  ruling  of  the  court 
in  this  case  was  somewhat  like  that  sought 
in  the  case  of  Andrews  v.  Andrews,  85  Ga. 
276,  11  S.  E.  771,  where  a  motion  was  made 
to  strike  a  plea  because  It  was  not  supported 
by  the  evidence.  The  striking  of  the  cotm- 
ter  affidavit  was  error.  McConnell  v.  Bry- 
ant, 38  Ga.  630.  Rule  of  the  superior  court 
No.  22  (Civ.  Code  1895,  §  5653)  imposes  a 
penalty  for  disregard  of  the  rule  requiring 
prompt  procedure.  It  does  not  authorize  the 
striking  of  a  defendant's  plea  because  he 
does  not  appear  at  all. 

2.  Under  the  procedure  provided  by  the 
statute  for  the  summary  eviction  of  an  in- 
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trader,  the  defendant  will  be  turned  out  of 
possession  by  the  sheriff  unless  a  counter  af- 
fidavit is  tendered.  It  is  such  counter  affl- 
davit  alone  which  makes  a  case  for  the  court 
to  try,  or  which  gives  the  superior  court  ju- 
risdiction. There  is  no  regular  petition  and 
prayer  for  Judgment,  no  pleadings  as  in  an 
ordinary  litigation,  no  process  bringing  the 
defendant  before  the  court 

The  affidavit  and  counter  affidavit  are  re- 
turned, and  upon  them  an  issue  is  made  up 
and  tried  by  a  jury.  The  whole  proceeding 
is  summary  in  character,  and  dependent  up- 
on the  statute.  When  the  counter  affidavit 
was  dismissed,  no  case  was  left  in  court  to 
try.  The  issue  provided  for  by  the  statute 
was  rendered  impossible.  There  is  no  law 
for  a  plaintifT  in  such  a  proceeding  to  make 
up  an  issue  on  his  own  affidavit  alone,  or  to 
have  a  recovery  predicated  upon  it,  in  the 
absence  of  any  counter  affidavit  Doubtless, 
if  the  counter  affidavit  had  not  been  dis- 
missed, the  court  might  have  allowed  the 
plaintiff  to  make  up  an  issue  and  proceed  be- 
fore the  jury,  though  the  defendant  was  ab- 
sent But,  when  he  strack  the  counter  affi- 
davit he  left  no  case  in  court  to  try.  The 
only  thing  which  could  be  done  was  to  have 
the  plaintiff's  affidavit  returned  to  the  sher- 
iff. Similar  rulings  have  been  made  in  cases 
where  counter  affidavits  interposed  to  pre- 
vent the  enforcement  of  distress  warrants 
have  been  dismissed  by  the  court  (Haber- 
sham V.  Eppinger  &  Bussell,  61  Ga.  199; 
Griggs  V.  Willbanks,  96  Ga.  744,  22  S.  B.  827, 
and  cases  cited;  Withers  v.  Hopkins  Place 
Savings  Bank,  104  Ga.  89  [3],  30  S.  B.  766), 
also  in  proceedings  to  dispossess  a  tenant 
holding  over  beyond  the  end  of  his  term 
(Clark  V.  Lee,  80  Ga.  617,  6  S.  B.  170,  a  c  86 
Ga.  28,  12  S.  B.  184),  and  a  proceeding  by  the 
proprietor  of  a  sawmill  to  foreclose  a  lien  on 
the  product  thereof  (Murphey  v.  McGough, 
105  Ga.  816,  31  S.  B.  757). 

Judgment  reversed.  AH  the  Justices  con- 
cur. 


(129  Ga.  744) 

ROOKS  V.  TU<3KBR  et  aL 
(Supreme  Ck>urt  of  Georgia*     Dec.  19,  1907.) 

1.  Bjsctmsnt  —  Plsadino  — Facts  Showing 
Title. 

A  plaintiff  bringing  gait  for  land  in  stat- 
utory form  can  allege  facts  showing  title  in- 
side the  petition,  instead  of  annexing  thereto  an 
abstract  of  title. 

2.  Wbit  of  Bsbor— Review— Waives  of  Ob- 
jections. 

Where  to  a  suit  for  land  in  statutory  form 
the  defendant  files  no  plea,  and  does  nothing 
except  to  malce,  at  the  trial  term,  an  ineffectual 
motion  to  dismiss  the  petition  because  no  ab- 
stract of  title  is  annexed  thereto,  be  cannot  by 
direct  bill  of  exceptions  have  set  aside  a  ver- 
dict for  the  plaintiff  for  the  premises  sued  for 
on  the  ground  that  such  premises  are  insuffi- 
ciently described  in  the  petition. 
(Syllabus  by  the  Court) 

Brror    from    Superior    0>urt,    Richmond 
County;   H.  C.  Hammond,  Judge. 


Action  by  L.  A.  Tuclcer  and  others  against 
A.  H.  Rooks.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.    Affirmed. 

F.  W.  Capers,  for  plaintiff  in  error.  Pierce 
Bros.,  for  defendants  In  error. 

HOLDEN,  J.  The  petition  of  the  plaintiffs, 
bringing  complaint  for  land  in  the  statutory 
form,  was  duly  paragraphed.  The  petition 
described  a  tract  of  130  acres  of  land,  and  dfr; 
scribed  the  land  sued  for  as  *'40  acres  of  the 
northern  part  of  said  tract  of  land,"  There 
was  no  other  description  of  the  40  acres  sued 
for  in  the  pleadings  or  in  the  evidence. 
Plaintifib  alleged  a  statement  of  facts  in  lieu 
of  an  abstract  of  title,  in  which  they  set 
forth  that  the  land  contended  for  was  pur- 
chased from  Rufus  Wren  by  their  father, 
Isaac  Allen,  in  1866  or  1867,  and  that  the 
latter  from  that  date  until  his  death  in  1897 
was  in  peaceable,  quiet,  and  uninterrupted 
possession  of  the  land,  and  that  they  claimed 
the  right  of  possession  of  the  land  upon  the 
adverse  possession  of  their  father,  of  whom 
they  were  the  sole  heirs  at  law.  Defendant 
filed  no  answer  to  the  suit,  but  upon  the 
trial  thereof  moved  to  dismiss  the  petition  on 
the  ground  that  no  abstract  of  title  was  at- 
tached thereto.  This  motion  the  court  over- 
ruled, and,  upon  some  evidence  being  intro- 
duced by  the  plaintiffs  as  to  the  purchase  of 
the  land  by  their  father,  and  his  death,  upon 
motion  of  the  plaintiffs  on  the  ground  that 
the  defendant  had  filed  no  answer,  and  that 
they  were  entitled  to  a  verdict  upon  the 
petition,  the  court  directed  a  verdict  in  favor 
of  the  plaintiffs  "for  the  land  sued  for  in  the 
within  petition."  To  this  ruling  of  the  court 
directing  a  verdict,  the  defendant  filed  his 
bill  of  exceptions,  and  alleges  that  error  was 
committed  (1)  In  that  the  court  erred  in  over- 
ruling his  motion  to  dismiss  the  petition  be- 
cause of  the  absence  of  an  abstract  of  title ; 
and  (2)  because  there  was  in  the  petition  no 
sufficient  description  of  the  land  sued  for. 

1.  The  plaintiffs,  instead  of  attaching  an 
abstract  of  title  to  the  petition,  embodied  a 
statement  of  their  source  of  title  in  the  pe- 
tition. We  can  conceive  of  no  good  reason 
why  a  petition  should  be  dismissed  because 
the  showing  of  title  is  set  forth  on  the  In- 
side, instead  of  the  outside  of  the  petition. 
The  object  of  the  statute  is  to  require  the 
plaintiff  to  put  the  defendant  on  notice  of 
the  source  through  which  the  plaintiff  claims 
title;  and  the  method  by  which  this  is  done 
is  directory  rather  than  mandatory.  The  de- 
fendant made  no  complaint  that  the  abstract 
of  title  was  defective.  His  only  complaint 
was  that  no  abstract  of  title  was  attached  to 
the  petition,  but  it  appears  that  the  plaintiff 
did  disclose  in  the  body  of  the  petition  the 
source  through  which  they  claimed  to  de- 
rive title.  Bven  if  what  plaintiffs  alleged  as 
constituting  their  source  of  title  could  not 
be  technically  called  an  abstract  of  title,  the 
allegations  made,  if  true,  were  sufficient  to 
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prima  fade  show  title  to  the  land.  They 
averred  that  they  were  the  sole  heirs  at  law 
of  Isaac  Allen,  and  that  he  was  in  adverse, 
possession  of  the  land  for  more  than  20  years 
prior  to  his  death  In  18^. 

2.  The  defendant  filed  no  answer  or  de- 
murrer to  the  petition.  The  only  effort  he 
made  to  defend  was  to  appear  at  the  trial 
term  and  move  to  dismiss  the  petition  be- 
cause there  was  no  abstract  of  title  attached 
thereto.  This  motion  was  overruled,  and  the 
court,  upon  motion  of  the  plaintiffs,  directed 
a  verdict  in  their  favor.  Defendant  now 
complains  In  his  bill  of  exceptions  that  the 
court  should  not  have  directed  a  verdict  be- 
cause of  Insufficiency  of  the  description  of 
the  land  sued  for  contained  in  the  petition, 
but  he  did  not  make  this  objection  in  the 
court  below.  Can  he  maice  it  for  the  first 
time  in  this  court?  In  the  following  cases 
it  was  held  that  the  description  of  the  prem- 
ises involved  was  too  uncertain  and  indef- 
inite: Grace  v.  Martin,  83  Ga.  246,  9  S.  E. 
841 ;  Harwell  t.  Foster,  97  Ga.  264,  22  S.  E. 
994;  Hicks  v.  Brinson,  100  Ga.  595,  28  S. 
B.  380;  McCullough  v.  Railway  Co.,  106  Ga. 
275,  32  S.  E.  97;  Lee  v.  English,  107  Ga. 
152,  33  S.  E.  39.  But  in  each  of  these  cases 
the  facts  were  different  from  the  facts  in 
this  case,  and  in  none  of  them  was  the  ques- 
tion now  under  consideration  involved.  In 
the  present  case  the  defendant  made  no  point 
in  the  court  below  on  the  Insufficiency  of  the 
description  of  the  premises  contained  in  the 
petition,  and  filed  no  plea  whatever.  Hence 
the  allegations  in  the  petition,  being  duly 
paragraphed,  were,  according  to  Civ.  Code 
1895,  (  4961,  to  be  considered  by  the  court  as 
being  true.  Could  the  defendant,  by  filing 
a  bill  of  exceptions,  have  the  verdict  set  aside 
because  it  was  void  by  reason  of  the  premises 
not  being  described  in  the  petition  with  suf- 
ficient definiteness  and  certainty,  when  he 
did  not  make  this  point  in  the  court  below? 
In  Halman  v.  Moses  &  Gerrard,  39  Ga.  708, 
.  712,  this  court  says :  "Generally,  when  a 
party  permits  proceedings  to  be  had,  in  the 
progress  of  his  case,  without  making  any  ob- 
jection, the  court  will  hold  him  to  have 
waived  the  objection,  and  will  not  relieve 
him  against  the  consequences  of  the  proceed- 
ing, to  which  he  did  not  object  at  the  prop- 
er time."  See,  also,  Eaves  v.  State,  113  Ga. 
749,  39  S.  E.  318 ;  Mayor  v.  Johnson,  84  Ga. 
279,  10  S.  B.  719 ;  Roberts  v.  Keeler,  111  Ga. 
181,  36  S.  B.  617;  Phillips  v.  Railway  Co., 
112  Ga.  197,  37  S.  B.  4ia  In  the  Roberts 
Case,  supra,  it  is  said:  •*•  •  •  A  new 
trial  will  not  be  granted  in  a  case  where  the 
petition  is  fatally  defective  in  substance.  In 
such  a  case  the  remedy  is  by  general  demurrer 
before  a  trial  on  the  merits,  or  by  motion  in 
arrest  after  verdict."  There  is  no  exception 
to  the  judgment  in  this  case,  nor  was  any 
motion  for  a  new  trial  made.  The  verdict 
is  not  different  from  the  one  prayed  for.  If 
the  premises  are  not  sufficiently  described. 


the  trouble  Is  primarily  in  the  petition,  to 
which  no  objection  was  made  in  the  court 
below.  It  Is  in  this  court,  by  bill  of  excep- 
tions, that  the  defendant  makes  his  first  ob- 
jections to  the  petition,  since  his  objection  to 
the  verdict,  which  follows  the  petition,  is 
practically  an  objection  to  the  petition.  His 
failure  to  object  to  the  petition  places  him 
where  he  cannot,  by  direct  bill  of  exceptions, 
object  to  the  verdict,  as  the  verdict  follows 
the  petition.  The  defendant  cannot  have  the 
verdict  set  aside  by  a  direct  bill  of  excep- 
tions, when  it  appears  that  he  filed  no  plea 
to  the  suit,  in  which  the  petition  was  duly 
paragraphed,  and  made  no  objections  to  the 
petition,  or  to  the  direction  of  a  verdict, 
even'  though  the  premises  sued  for  were  not 
sufficiently  described  in  the  petition  or  ver- 
dict, when  it  appears  that  the  verdict  is 
precisely  the  verdict  prayed  for  in  the  peti- 
tion. 

The  judgment  of  the  court  below  is  affirm- 
ed.   All  the  Justices  concur. 

(129  Qa.  660) 
LONG  V.  McINTOSH  et  al. 
(Sapreme  Court  of  Georgia.     Dec.  20,   1907.) 

1.  Trover— When  Maintainable. 

Trover  may  be  maintained  by  the  maker  of 
a  negotiable  promissory  note  against  the  payee, 
after  the  same  is  fully  paid,  if  the  payee,  having 
the  note  in  his  possession,  refuses  to  deliver  It 
to  the  maker  upon  demand,  or  if,  after  payment, 
the  i>aye6  disposes  of  the  note. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Trover  and  Conversion,  |§  60-71.] 

2.  Injunction— Prosecution  of  Action. 

Where  a  suit  was  brought  by  the  maker  of 
a  promissory  note  against  the  payee  and-  his 
agent  to  recover  possession  of  it,  on  the  ground 
that  it  had  been  fully  paid,  and  its  possession 
had  been  refused  on  demand,  it  furnished  no 
ground  for  an  equitable  proceeding  on  behalf  of 
the  payee  that  he  denied  the  full  payment  of 
the  note,  and  that  he  could  not  obtain  judgment 
on  it  in  the  trover  suit,  or  that  the  city  court 
in  which  that  suit  had  been  brought  nad  no 
equitable  jurisdiction. 
(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Bibert  County; 
H.  M.  Holdoi,  Judge. 

Action  by  N.  G.  Long  against  James  Mc- 
intosh and  R.  El  Hudglns.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Af- 
firmed. 

R.  El  Hudglns  and  James  McTntosh  brought 
an  action  of  trover  in  the  dty  court  of  Ea- 
berton  against  the  Bank  of  Elberton,  J.  H. 
Blackwell,  H.  B.  Hunter,  and  N.  G.  Long, 
seeking  to  recover  a  certain  promissory  note, 
alleged  to  be  of  the  value  of  $2,890.03.  The 
I>etitlon  alleged  that  the  note  was  made  by 
them  payable  to  the  order  of  N.  G.  Long,  and 
was  deposited  by  him  with  the  Bank  of  El- 
berton as  his  agent,  for  the  purpose  of  col- 
lecting the  amount  of  it  from  them;  that  it 
had  been  paid  off;  that  Hunter  and  Black- 
well  were  officers  of  the  bank,  and  in  that  ca- 
pacity' and  as  individuals  refused  to  deliver 
up  the  note;    that  the  defendants  were  all 
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citizens  of  BSberton;  ajad  that  they  colluded 
and  conspired  to  hold  the  note  from  the 
plaintiffs,  to  their  damage  in  the  '  sum  of 
$2,800.03.  The  copy  note  attached  to  the  pe- 
tition was  dated  February  6,  1895,  due  De- 
cember 1st,  after  date  to  the  order  of  N.  O. 
Long,  for  the  principal  sum  of  $1,323.37,  with 
interest  at  8  per  cent  per  annum.  It  was 
signed  by  Hudgins  and  Mcintosh,  and  in- 
dorsed by  the  Elberton  Loan  &  Sayings  Bank 
and  N.  G.  Long.  Long  answered  the  action 
of  trover,  admitting  that  the  note  bad  been 
placed  with  the  bank  of  Elberton  for  collec- 
tion, but  denying  that  it  had  been  paid,  or 
that  the  plaintiffs  were  entitled  to  its  pos- 
session. He  alleged  that  the  note  was  his 
property,  and  not  that  of  the  plaintiffs.  The 
other  defendants  answered  that  the  bank  of 
Elberton  had  received  the  note  from  Long  for 
collection,  but  denied  any  collusion  or  conspir- 
acy. They  could  not  say  whether  or  not  the 
note  had  been  paid  to  Long  prior  to  its  de- 
livery to  the  bank  for  collection.  Long  filed 
his  equitable  petition,  seeldng  to  have  the  ac- 
tion of  trover  enjoined.  He  alleged,  in  brief, 
as  follows:  He  is  the  owner  of  the  note  in 
controversy.  It  was  transmitted  in  the  regu- 
lar course  of  business  to  the  bank  for  collec- 
tion. The  bank  and  its  officers  have  no  in- 
terest In  the  note  or  its  proceeds.  It  was 
long  past  due  and  unpaid,  and  the  principal 
and  accumulated  interest  due  to  Long 
amounted  to  $2,890.03.  Mcintosh  and  Hud- 
gins brought  the  trover  suit  above  referred  to, 
and  made  an  affidavit  in  order  to  obtain  ball 
process.  The  city  court  of  Elberton  has  no 
jurisdiction  to  adjudicate  and  determine  the 
issues  arisng  out  of  the  bail  and  trover  pro- 
ceeding, for  the  reason  that  the  plaintiff  is  a 
bona  fide  owner  and  holder  of  the  note,  and 
in  that  suit  he  cannot  have  a  Judgment  upon 
it.  If  the  allegations  of  the  plaintiffs  In  the 
trover  case  were  true,  the  note  would  have 
no  value  at  all  except  as  a  mere  paper.  It 
is  past  due,  and  any  pei'son  taking  It  would 
receive  it  with  notice  of  dishonor  and  sub- 
ject to  any  defenses  which  the  makers  might 
have  to  a  suit  upon  It  In  a  trover  suit  the 
plaintiff  has  a  right  to  elect  an  alternative 
verdict,  a  money  verdict  for  the  value  of  the 
property,  or  a  verdict  for  the  return  of  the 
property;  and,  if  the  plaintiffs  in  that  case 
should  be  allowed  to  take  a  money  verdict 
against  any  of  the  defendants  therein,  it 
might  result  in  irreparable  wrong.  An  ac- 
tion of  trover  is  not  the  proper  remedy,  but 
the  p/oper  proceeding  would  be  by  an  equl- 
taV>le  action  to  compel  the  delivery  and  can- 
cellation of  the  note.  The  dly  court  of  Em- 
berton has  no  equitable  Jurisdiction.  No 
Judgment  on  the  note  in  favor  of  this  plain- 
tiff can  be  rendered  in  the  trover  case,  and  a 
multiplicity  of  litigation  will  result.  It  was 
prayed  that  further  prosecution  of  the  trover 
suit  should  be  enjoined,  and  that  the  peti- 
tioner should  have  Judgment  against  Hud- 
l,dDS  and  Mcintosh  jointly  and  severally  in 
the  sum  of  $2,890.03.    The  defendants  sub- 


stantially denied  the  allegations  of  the  equi- 
table petition.  On  the  hearing  of  the  appli- 
cation for  injunction  it  was  denied,  and  Long 
excepted. 

Sam  li.  Oliver  J.  B.  &  L.  F.  McClelland* 
for  plaintiff  in  error.  Joa.  N.  Worley*  for 
defendants  in  error. 

LUMPKIN,  J.  (after  stating  the  facts  bm 
above).  The  controlling  question  in  this 
case  is  whether  the  maker  of  a  negotiable 
promissory  note  past  due  can  bring  an  ac- 
tion of  trover  against  the  payee  to  recover 
possession  of  it,  on  the  ground  that  it  has 
been  paid  in  full,  and  that  delivery  of  it  has 
been  refused  on  demand.  It  requires  no  ar- 
gument or  citation  of  authorities  to  establish 
the  general  proposition  that  promissory  notes, 
bills,  and  bonds  are  personal  property,  which 
may  be  the  subject  of  conversion,  and  for 
which  an  action  of  trover  will  lie.  If  a 
note  should  be  stolen  from  its  owner,  or  if 
it  should  be  placed  with  another  for  a  par- 
ticular purpose,  and  should  be  wrongfoUy 
converted,  it  will  not  be  denied  that  an  ac- 
tion of  trover  could  be  brought  to  recover  it 

But  it  is  contended  that,  after  it  has  ma- 
tured and  been  paid,  it  ceases  to  have  any 
valuer  except  as  a  mere  piece  of  paper,  and 
that  its  possession  cannot  be  recovered  from 
the  holder  by  a  trover  suit  The  general 
commercial  practice  has  long  been  to  re- 
quire the  delivery  of  a  note  to  the  maker 
when  he  pays  it  in  full.  It  has  been  declared 
that  the  holder  of  a  negotiable  promissory 
note  is  hot  entitled  to  demand  payment  with- 
out delivering  up  such  note,  at  least  where  It 
is  payable  to  bearer,  or  to  order  and  in- 
dorsed. Such  appears  to  be  the  rule  in  Eng- 
land. In  America  the  authorities  are  not  all 
agreed  on  the  point  In  England  it  has  been 
held  in  some  cases  that  no  recovery  can  be 
had  at  law  upon  such  a  negotiable  instru- 
ment alleged  to  be  lost  or  destroyed,  the  title 
to  which  might  pass  by  delivery;  but  that  re- 
lief must  be  sought  In  equity  which  in  grant- 
ing it  could  require  a  proper  indemnity. 
Story  on  Promissory  Notes  (6th  Ed.)  §S  106- 
111.  The  contention  that  trover  will  not  lie 
for  a  promissory  note  after  payment  is  based 
on  the  idea  that  it  is  no  longer  of  value. 
This,  we  think,  is  not  sound  in  principle. 
Before  payment,  the  note  is  the  evidence  of 
indebtedness.  If  it  is  lost  or  destroyed  by 
accident  the  debt  is  not  thereby  discharged. 
After  maturity,  or  even  after  payment  it  is 
still  valuable  as  evidence.  If  suit  should  be 
brought  upon  it  the  production  of  it  by  the 
payee  or  transferee  would  make  a  prima 
facie  case,  if  it  were  not  canceled.  On  the 
other  hand.  Its  possession  by  the  maker 
would  be  valuable  evidence  to  show  payment 
So  that  a  note,  even  after  payment  has  a 
value  as  evidence.  It  is  property  and  valu- 
able to  the  owner,  although  it  may  not  have 
a  market  value.  In  Moody  v.  State,  127  Ga. 
821,  56  S.  E.  993,  a  written  notice  which  was 


Ga.) 


PBOCTOR  ▼•  CROOKBB. 


781 


fastened  to  «  tel^hone  pole,  and  whicb 
warned  trespaflsera  against  hunting  or  fish* 
ing  on  land,  was  held  to  he  property  which 
might  be  the  subject  of  malicious  mischief. 
Suppose^  Instead  of  a  promissory  note,  upon 
payment  of  the  debt,  the  debtor  should  re- 
celTe  a  receipt,  and  that  this  should  be  stolen 
or  wrongfully  converted,  would  there  be  any 
doubt  of  Its  value  as  evidence,  and  that  the 
owner  might  recover  it  In  an  action  of 
trover?  In  Fullam  v.  Ciimmlngs,  16  Vt.  697, 
it  was  held  that  where  a  debtor  had  made 
copies  of  his  creditor's  accounts  against  him, 
and  the  creditor  had  got  possession  of  such 
copies  and  refused  to  redeliver  them,  the 
debtor  might  bring  an  action  of  trover  there- 
for. 

The  best-considered  case  on  the  question 
now  before  us  which  has  come  to  our  notice 
is  that  of  Stone  v.  Clough,  41  N.  H.  290,  in 
which  it  was  held  that  "trover  may  be  main- 
tained by  the  maimer  of  a  promissory  note 
against  the  payee  after  the  same  is  fully 
paid,  if  the  payee  having  the  note  in  his  pos- 
session refuses  to  deliver  it  to  the  maker  up* 
on  demand,  or  if,  after  payment,  the  payee 
disposes  of  the  note.'*  See,  also.  Inhabitants 
of  Otisfield  V.  Mayberry,  68  Me.  197;  Budi 
T.  Kent,  8  Vt  99,  21  Am.  Dec.  576;  Pierce 
V.  Gilson,  9  Vt  216;  Fletdier  v.  Fletcher,  29 
Vt  98;  Spencer  v.  Dearth,  43  Vt  98;  Olson 
V.  Thompson,  6  Okl.  576,  52  Pac.  388.  In 
Pierce  v.  Gilson,  9  Vt  216,  supra,  there  was 
a  dictum  of  Williams,  0.  J.,  that  the  action 
could  not  be  maintained  where  the  fact  of 
payment  was  denied  by  the  payee,  but  this 
was  criticised  and  disapproved  in  Gleason  v. 
Owen,  85  Vt  590,  and  in  Spencer  v.  Dearth, 
43  Vt  98,  supra.  In  Thayer  v.  Manley,  78 
N.  T.  805,  where  an  action  was  brought  for 
the  conversion  of  three  notes,  it  was  said 
that  "although  plaintiff  has  an  equitable 
remedy,  he  may  sue  for  the  conversion." 
Story's  Eq.  Jur.  §  906.  In  Rushln  v.  Tharpe, 
88  Ga.  779,  15  S.  B.  830,  it  was  held  that 
the  owner  of  a  promissory  note  of  which 
another  fraudulently  obtains  possession  and 
which  he  converts  6>  his  own  use  by  suing 
it  to  Judgment  and  collecting  the  amount  due 
thereon  may,  In  an  action  of  trover,  recover 
ftom  the  latter  the  value  of  the  note,  not- 
withstanding such  suit  and  Judgment  and 
the  collection  thereof,  and  notwithstanding 
the  plaintiff  had  loiowledge  of  these  facts  be- 
fore bringing  suit  The  statement  in  the 
opinion  that  authorities  were  cited  to  show 
that  if  the  note  was  paid,  or  in  any  manner 
legally  discharged,  trover  would  not  He  to 
recover  the  value  of  it,  for  it  would  have  no 
value,  was  obiter  dictum. 

The  right  of  a  plaintiff  in  trover  in  this 
state  to  elect  to  take  a  mon^  verdict  does 
not  alter  the  case.  If  he  so  elects,  it  would 
only  affect  the  question  of  the  amount  of 
damages.  If  the  note  is  converted  before  due, 
Its  amount  furnishes  evidence  as  to  its  value. 
But,  where  it  has  been  paid,  Its  amount  will 
tumish  no  measure  of  damages.     In  that 


event,  the  damages  recoverable  would  b^ 
those  actually  resulting  from  the  conversion ; 
and.  If  a  money  verdict  was  asked  and  no  spe- 
cial damages  shown,  probably  the  damages 
recoverable  would  be  nominal.  If  the  plain- 
tiff elected  to  take  a  verdict  for  the  property 
alone,  under  section  5335  of  the  Civil  Code 
of  1895,  the  rule  Just  stated  would  not  ap- 
ply. 

The  action  of  trover  will  determine  the  ti- 
tle to  the  note.  If  the  plaintiff  recovers  it 
the  payee  would,  of  course,  not  be  entitled 
to  any  Judgment  upon  it  If  the  plaintiff 
falls  to  recover  it,  the  payee  will  have  the 
note,  and  can  sue  upon  it,  or  deal  with  It  as 
he  sees  proper.  The  fact  that  the  payee  can- 
not recover  a  Judgment  on  the  note  against 
the  plaintiff  in  the  trover  suit  but  must 
first  abide  the  determination  of  Its  owner- 
ship, furnishes  no  such  case  of  multiplicity 
of  actions  as  to  authorize  equitable  interfer- 
ence with  the  suit  in  trover. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  HOLDEN,  J.,  not  presiding. 


(129  Ga.  732) 
PROCTOR  V.  OROOKER. 
(Supreme  Court  of  Georgia.    Dec  19,  1907.) 

Pleading  —  Bnxs    and    Notes  —  Aonon  — 

Striking  Plea. 

Where  a  petition  alleges  that  defendant  is 
Indebted  to  plaintiff  10  per  cent  of  principal  and 
Interest  as  attorney's  fees  in  a  suit  on  notes  pro- 
viding only  for  reasonable  attorney's  fees,  and 
defendant  duly  filed  a  plea  denying  owing  such 
10  per  cent,  as  attorney's  fees,  it  was  error  to 
strike  said  plea  and  refuse  an  amendment  to 
same  on  the  ground  that  said  plea  afforded  no 
issuable  defense.  The  meaning  of  such  plea 
could  not  be  less  than  that  10  per  cent,  was  not 
reasonable  attorney's  fees,  and  the  effect  of  it 
was  to  make  an  issue  for  the  jury. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Toombs  Coun- 
ty;  E.  T.  Rawlings,  Judge. 

Action  by  E.  P.  Crocker  against  A.  H. 
Proctor. '  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

Lankford  &  Dickerson  and  Corbett  ft  Lank- 
ford,  for  plaintiff  in  error.  Collins  &  Gray, 
for  defendant  in  error. 

HOLDEN,  J.  This  Is  an  action  based  on 
two  promissory  notes.  The  second  paragraph 
of  the  petition  alleged  that  the  defendant 
was  Indebted  to  the  plaintiff  certain  amounts 
as  principal  and  interest  on  the  notes,  copies 
of  which  were  attached  to  the  petition.  The 
third  paragraph  alleged  that  the  defendant 
was  indebted  to  the  plaintiff  In  the  sum  of 
10  per  cent  of  the  principal  and  Interest  due 
on  the  notes  as  attorney's  fees,  and  that  writ- 
ten notice  of  Intention  to  bring  suit  had  been 
given  as  required  by  law.  The  prayer  of  the 
petition  was  for  Judgment  for  "said  princi- 
pal, interest,  and  attorney's  fees."  The  cop- 
ies of  the  notes  attached  to  the  petltlc»i  show 
that  the  only  reference  they  contained  as  to 
attorney's  fees  was  the  following:    "I  fur- 
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ther  agree  to  pay  reasonable  attorney's  fees 
and  all  costs  for  the  collection  of  this  note." 
The  defendant,  at  the  appearance  term,  filed 
a  verified  answer,  In  which  he  denied  the  sec- 
ond paragraph  of  the  petition,  and  in  answer 
to  the  third  paragraph  stated:  ''All  of  par- 
agraph 3  Is  denied,  except  that  notice  was 
given  of  the  Intention  to  collect  attorney's 
fees."  At  the  trial  term  the  defendant  ten- 
dered an  amendment  to  his  plea,  setting  up 
varloas  matters  of  defense.  The  court  refus- 
ed to  allow  the  amendment  as  appears  from 
the  record,  because  "the  plea  filed  by  the  de- 
fendant was  only  a  plea  of  the  general  issue, 
and  as  such  could  not  be  amended.*'  The 
court  then  struck  the  original  plea  of  the 
defendant,  "because  said  plea  was  only  a  plea 
of  the  general  issue,  and  because  said  plea 
made  no  sufficient  defense  to  the  suit  as  filed 
by  the  plaintiff."  It  does  not  appear  from 
the  record  that  there  was  made,  or  passed 
on  by  the  court,  any  other  objection  to  the 
amendment  or  to  the  original  plea.  After  re- 
fusing to  allow  the  amendment  and  striking 
the  original  plea,  the  court  rendered  judg- 
ment for  "the  amount  sued  for  in  plaintiflTB 
petition."  To  these  rulings  of  the  court  de- 
fendant filed  a  bill  of  exceptions  and  brings 
the  case  here  for  review. 

It  will  be  seen  from  the  petition  that  the 
plaintiff  sued  for  10  per  cent  upon  the  prin- 
cipal and  Interest  due  on  the  notes  as  attor- 
ney's fees,  whereas  the  defendant  only  agreed 
in  the  notes  to  pay  reasonable  attorney's 
fees.  The  defendant  In  his  answer  denied 
that  portion  of  paragraph  8  of  plalntifl!'s  pe- 
tition wherein  it  was  alleged  that  defendant 
owed  10  per  cent,  of  the  principal  and  inter- 
est due  upon  the  notes  as  attorney's  fees. 
The  meaning  of  such  denial  could  not  be  less 
than  that  the  attorney's  fees  claimed  were 
not  reasonable,  and  the  effect  of  it  was  to 
create  an  issue  for  the  jury.  Baker  v.  Rich- 
mond Works,  105  Qa.  225,  81  S.  E.  426.  The 
plea  filed  by  the  defendant  at  the  appearance 
term  under  oath  making  an  Issuable  defense, 
the  court  committed  error  in  striking  the 
'  plea,  "because  said  plea  was  only  a  plea  of 
the  general  issue,  and  because  said  plea  made 
no  sufficient  defense  to  the  suit  as  filed  by 
the  plaintiff,"  and  in  refusing  the  amend- 
ment, because  "the  plea  filed  by  the  defend- 
ant was  only  a  plea  of  the  general  issue  and 
as  such  could  not  te  amended." 

The  judgment  of  the  court  below  is  re- 
versed.   All  the  Justices  concur. 


(129  Oa.  781) 


LEWIS  V.  STATE. 


(Supreme  Court  of  Georgia.    Dec  19,  1007.) 

1.  Criminal    La w--Coivtinuancs— Evidence 
—Abuse  of  Disobetion. 

The  evidence  submitted  in  support  of  the 
motion  to  continue  did  not  comply  with  the  re- 
quirements of  Pen.  Code  1895,  S  962,  and  was 
not  of  such  character  as  to  render  the  ruling  of 
the  court  refusing  the  motion  an  abuse  of  dis- 
cretion* 


2.  Same— Venuv— PBoor— Pbesuicption. 

Upon  the  trial  of  one  in  the  superior  court 
of  Berrien  county,  chaiged  with  murder,  test!- 
monv  to  the  effect  tliat  the  offense  was  conmiit- 
ted  in  Berrien  county,  although  it  does  not  ex- 
pressly state  that  it  was  committed  in  the  stats 
of  Georgia,  was  sufficient  to  make  prima  facie 
proof  of  venue.  In  such  case,  upon  proof  ^  that 
the  offense  was  committed  in  Berrien  county, 
the  presumption  arises  that  the  county  referred 
to  is  in  the  state  of  Georgia.  Mitchum  v.  State, 
11  Ga.  615.  See,  also.  Porter  v.  State,  76  Ga. 
658 ;  Wright  v.  Phillips,  46  Ga.  197. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  H  1277-1281.] 

3.  Same— iNSTBUonoNS— FAII.UBB  to  Ghaboe 
—Requests. 

In  the  absence  of  a  timely  written  request 
to  charge^  it  is  not  cause  requiring  the  grant  of 
a  new  trial  that  the  judge  failed  to  charge  the 
law  with  resi>ect  to  contradictory  evidence  or 
with  respect  to  the  credibility  of  witnesses. 
Lewis  V.  State,  125  Ga.  48,  53  S.  E.  816 ;  Gra- 
ham V.  State,  125  Ga.  48,  53  S.  E.  816. 
•  [Ed.  Note.— For  cases  in  point,  see  Cent  I>ig. 
vol.  14,  Criminal  Law,  S  2(307.] 

4.  Homicide  —  iNSTBUOTioNS  —  Failube      to 
Charge. 

Where,  upon  the  trial  of  one  charged  with 
murder,  the  court,  after  giving  the  definition  of 
murder  as  contained  in  section  60  of  the  Penal 
Code  of  1895,  charged  the  law  upon  the  subject 
of  malice  substantially  in  the  language  of  Pen. 
Code  1895,  H  61,  62,  and  also  charged  that,  "in 
order  to  constitute  the  offense  of  murder,  there 
must  be  malice,**  it  is  not  cause  requiring  the 
grant  of  a  new  trial  that  the  court  did  not  fur- 
ther charge  that  **there  can  be  no  malice  without 
motive." 

5.  Same— Sentence— Pbovince  of  Coubt  and 

JUBT. 

With  respect  to  the  crime  of  voluntarv  man- 
slaughter, the  jury  is  concerned  onlv  with  the 
Question  of  the  guilt  or  innocence  of  tbe  accused, 
n  case  of  conviction,  the  penalty  by  service  in 
the  penitentiary  for  a  term  within  the  limits 
specified  in  the  statute  rests  solely  within  the 
discretion  of  the  judge.  It  was  not  erroneous 
for  the  judge  to  omit  to  instruct  the  jury  "what 
would  be  the  result  of  a  conviction  of  voluntary 
manslaughter  with  a  recommendation  to  mercy.*' 
See,  in  this  connection,  Meeks  v.  State,  57  Ga. 
329  (3). 

6.  Same— Evidence. 

The  evidence  was  sufficient  to  support  the 
verdict,  and  we  see  no  cause  for  the  grant  of  a 
new  trial  for  any  reason  assigned. 
(Syllabus  by  tbe  Court) 

Error  from  Superior  Court,  Berrien  Goun- 
ty;  R.  6.  Mitchell,  Judge. 

Joe  Lewis  was  convicted  of  homicide,  and 
he  brings  error.    Afiirmed. 

W.  R.  Smith,  C.  C.  Hall,  and  J.  C.  Smith, 
for  plaintiff  in  error.  W.  B.  Thomas,  Sol. 
Gen.,  and  Jno.  O.  Hart,  Atty.  Geiu,  for  the 
State. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(129  Ga.  7G&) 
DICKS   V.   ANDREW& 
(Supreme  Court  of  Ckorgia.    Dec  20,  1907.) 

1.  Bills    and    NlbrBs  —  Pleading  —  Plea — 

Considebation. 

A  plea  alleging  that  the  note  sued  on  is 
*^without  any  valuable  consideration,  either  mor- 
al  or  legal,'*  involves  only  a  reference  to  a  *'val- 
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oable"  conoideration,  and  does  not  mean  that 
Uw  note  is  without  a  '*good'*  consideration. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  7,  Bills  and  Notes,  H  1500,  1620.] 

2.  Sams— Defenses— Composition  in  Bank- 

BUPTCy. 

The  allegations  in  the  sixth  paragraph  of 
defendant's  plea,  construed  in  connection  with 
the  allegations  in  other  paragraphs  of  the  plea, 
set  up  an  issuable  defense. 
(Syllabus  by  the  Court) 

BiTTor  from  Superior  Court,  Richmond 
Oounty;   H.  C.  Hammond,  Judge. 

Action  l^  B.  F.  Andrews  against  J.  J. 
Dicks.  Judgment  for  plaintiff  and  defendant 
brings  error.  Pending  error  on  death  of  de- 
fendant in  error,  Julia  J.  Andrews,  his  ad- 
ministratrix, was  substituted.     Reversed. 

B.  B.  McCowen,  for  plaintiff  in  error,  W. 
H«  Fleming,  for  defendant  in  error. 

HOLDBN,  J.  Suit  was  brought  in  Rich- 
mond superior  court  by  Bi  F.  Andrews  against 
J.  J.  Dicks.  The  plaintiff  in  the  court  below, 
defendant  In  error  here,  died  while  the  case 
was  pending  in  this  court  and,  upon  motion, 
Julia  J.  Andrews,  as  temporary  administra- 
trix of  his  estate,  was  made  a  party  defend- 
ant in  error.  The  following  is  a  copy  of 
the  note  upon  which  the  action  is  based: 
"^1,050.00  Augusta,  Ga.,  July  1,  1905.  One 
year  after  date  I  promise  to  pay  to  C.  H. 
Cohen  or  bearer,  one  thousand  and  fifty  dol- 
lars at  any  bank.  Value  received.  J.  J. 
Dicks."  The  pleas  filed  by  the  defendant, 
omitting  that  portion  unnecessary  here  to  con- 
sider, are  as  follows:  "(2)  Defendant  admits 
the  execution  of  the  note  as  set  out  in  para- 
graph 3  of  plaintiff's  petition,  except  as  to  its 
apparent  date  of  execution,  and  says  that 
the  note  was  really  signed  on  the  3d  day  of 
April,  1905»  while  a  petition  in  bankruptcy 
was  pending  against  defendant  before  the 
Honorable  Joseph  Ganahl,  referee  in  bank- 
ruptcy In  the  United  States  court  of  this 
district  (3)  Defendant,  further  answering 
plaintiflTs  petition,  says  that  said  note  was 
given  to  the  said  C.  H.  Cohen  at  said  time 
wholly  without  any  valuable  consideration, 
either  moral  or  legal,  and  that  defendant 
received  no  benefit,  or  thing  of  value  there- 
for, nor  was  said  note  given  in  renewal 
of  any  account  or  obligation  due  by  defend- 
ant to  the  said  Cohen.  (4)  Defendant  further 
shows  that  the  plaintiff  B.  F.  Andrews,  suing 
as  the  bearer  of  said  note,  at  time  he  took 
same,  knew  that  said  note  was  given  to  the 
said  C.  H.  Cohen  by  defendant  without  any 
valuable  consideration  whatever.  (5)  De- 
fendant shows  that  the  said  El  F.  Andrews 
received  and  acquired  said  note  from  the  said 
C.  H.  Cohen  without  consideration,  and  with- 
out the  payment  to  the  said  Cohen  of  any- 
thing of  value  whatever,  and  is  therefore  not 
a  purchaser  for  value  without  notice.  (6) 
Defendant  further  shows  that  after  the  note 
sued  on  was  signed  by  defendant,  there  came 
on  to  be  heard  the  petition  in  bankruptcy 
against  defendant^  to  which  plaintiff  was  a 


party,  and«  after  the  hearing  of  said  petition 
and  consideration  of  the  evidence  therein  by 
the  Honorable  Joseph  Ganahl,  referee  in  tho 
United  States  court  of  bankruptcy  for  the 
Northeastern  Division  of  the  Southern  District 
of  Georgia,  a  composition  of  defendant's 
debts  were  allowed*  at  25  cents  on  the  dollar 
of  defendant's  indebtedness,  which  was  ac- 
cepted by  the  plaintiff  S).  F.  Andrews  along 
with  other  creditors  as  a  settlement  and  re- 
lease in  full."  When  the  case  was  called  for 
trial,  the  court  ruled  that  said  pleas  made  no 
issuable  defense,  and  entered  judgment 
against  defendant  on  the  note.  The  defend- 
ant thereupon  filed  a  bill  of  exceptions,  com- 
plaining that  this  ruling  of  the  court  was 
error. 

1.  The  only  question  involved  in  this  case 
is  whether  or  not  any  issuable  defense  was 
made  by  the  plea  filed  by  the  defendant 
This  plea  only  undertakes  to  set  up  two  de- 
fenses. The  first  defense  undertaken  to  be 
set  up  by  the  plea  is  that  the  note  sued  on 
was  "without  any  valuable  consideration, 
either  moral  or  legal."  A  good  considera- 
tion, as  well  as  a  valuable  consideration,  will 
support  a  contract.  Oiv.  Code  1895,  S  3658, 
provides:  "Considerations  are  distinguished 
into  good  and  valuable.  A  good  consideration 
is  such  as  is  founded  on  natural  duly  and  af- 
fection, or  on  a  strong  moral  obligation.  A 
vfiluable  consideration  is  founded  on  money, 
or  something  convertible  to  money,  or  having 
a  value  in  money,  except  marriage,  which  is 
a  valuable  consideration."  Does  this  allega- 
tion in  the  plea  that  the  note  was  "without 
any  valuable  consideration,  either  moral  or 
legal,'*  mean  that  it  was  without  any  "good" 
consideration.  If  it  does  not  mean  that  it 
was  without  any  good  consideration,  as  well 
as  a  valuable  consideration,  it  is  not  a  good 
plea  to  the  effect  that  the  note  is  without 
any  consideration  to  support  it  The  words 
in  the  plea  that  the  note  was  given  "without 
any  valuable  consideration,  either  moral  or 
legal,"  has  no  reference  to  any  consideration 
except  a  valuable  one;  the  words  "either 
moi:al  or  legal"  qualifying  the  words  "valu- 
able consideration."  The  proper  construction 
of  this  language  in  the  plea  is  that  there  was 
no  moral  or  legal  valuable  consideration. 
The  construction  that  the  pleader  in  that  por- 
tion of  his  plea  above  referred  to  only  had 
reference  to  a  valuable  consideration  is  sus- 
tained by  the  language  used  in  the  next  suc- 
ceeding paragraph  of  his  plea,  wherein  he 
alleges  that  the  plaintiff  knew  that  the  note 
was  given  "without  any  valuable  considera- 
tion whatever."  The  other  language  in  the 
plea  relating  to  a  consideration  is  "that  the 
defendant  received  no  benefit  or  thing  of 
value  therefor,  nor  was  said  note  given  in 
renewal  of  any  account  or  obligation  due  by 
defendant  to  the  said  Cohen."  But  there  is 
nothing  in  this  part  of  the  plea  to  show  that 
there  was  no  good  consideration  behind  the 
note.  There  is  no  language  in  any  part  of 
the  plea  filed  by  defendant  negativing  the 
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Idea  that  tbe  note  was  founded  upon  a  good 
consideration.  Everything  alleged  by  the 
defendant  might  be  tme,  and  still  there  might 
be  a  good  consideration  npon  which  the  note 
rested.  The  idea  that  there  was  a  good  con- 
sideration behind  the  note  Is  not  inconsistent 
with  any  statement  in  the  plea. 

2.  In  the  second  paragraph  of  defendant's 
plea,  he  alleges  that  the  note  was  really  sign- 
ed on  the  3d  day  of  April,  1905,  and  in  the 
third  paragraph  be  states  that  "said  note  was 
given  to  the  said  C  H.  Gohen  at  said  time 
wholly  without  any  valuable  consideration." 
Properly  construed,  the  meaning  of  this  al- 
legation is  that  the  note  was  given  to  Ck>hen 
when  it  was  signed,  which  was  the  3d  day  of 
April.  In  the  sixth  paragraph  of  the  plea, 
the  defendant  alleges  "that,  after  the  note 
sued  on  was  signed  by  defendant,  there  came 
on  to  be  heard  the  petition  in  bankruptcy 
against  the  defendant"  Ck>nstruing  this  lan- 
guage in  connection  with  what  is  alleged  in 
the  second  and  third  paragraphs,  it  would 
mean  that  the  petition  in  bankruptcy  was 
heard  after  the' note  was  given  to  Cohen,  as 
it  is  alleged  in  the  third  paragraph  that  the 
note  was  given  to  Ck>hen  at  the  time  of  its 
signing,  which  was  the  3d  day  of  April,  1906. 
Hence  all  that  occurred  in  the  bankruptcy 
court,  according  to  the  sixth  paragraph  of  the 
defendant's  plea,  is  alleged  to  have  occurred 
after  the  note  was  given  to  Cohen.  In  this 
paragraph  the  defendant  alleges  that,  after 
the  hearing  before  the  referee  in  bankruptcy, 
"a  composition  of  defendant's  debts  were 
allowed  at  25  cents  on  the  dollar  of  defend- 
ant's indebtedness."  The  words  ^'defendant's 
debts"  Included  the  note  sued  on,  as  it  was 
alleged  that  this  note  was  given  to  Cohen 
before  the  composition  was  allowed.  It  is 
further  alleged  in  this  paragraph  that  this 
composition  was  accepted  by  Andrews  as  a 
settlement  and  release  in  fulL  This  allega- 
tion, in  connection  with  the  others  referred 
to,  means  that  Andrews  held  the  note  sued  on 
at  the  time  of  this  acceptance,  and  that  the 
debt  sued  on  was  then  embraced  in  the  com- 
position, and  that  Andrews  accepted  25  cents 
on  the  dollar  as  a  settlement  and  release  in 
full  of  this  debt  We  are  of  the  opinion  that 
the  allegations  contained  in  paragraph  6  of 
the  defendant's  plea,  taken  in  connection  with 
tbe  allegations  in  other  paragraphs  of  the 
plea,*  set  up  an  issuable  defense.  The  court, 
therefore,  committed  error  in  holding  that  the 
plea  as  a  whole  set  up  no  issuable  defense  and 
in  entering  Judgment  against  the  defendant 

The  Judgment  of  the  court  below  is  re- 
versed.   All  the  Justices  concur. 

(129  Oa.  662) 

CENTRAL  OF  GEORGIA  RT.  CO.  r. 

INMAN  &  CO. 

(Supreme  Court  of  Georgia.     Dec   19,  1907.) 

1.  WaiT  OF  EBROB— RbVIBW— RULIROS  OR  Dk- 
HUEBEB. 

A  petition  was  twice  amended,  and  special 
demurrexB  were  filed  thereto.    Tbe  court  sustain- 


ed some  and  overruled  otfaen,  but  allowed  plain- 
tiff 10  days  within  which  to  meet  the  demurrers 
which  were  sustained.  Within  the  time  lim- 
ited, the  court  allowed  a  third  amendment  strik- 
ing the  matter  added  to  the  petition  by  the 
former  amendments.  The  effect  of  the  elimina- 
tion of  the  two  former  amendments  by  the  last 
was  to  render  immaterial  the  rulings  on  the 
demurrers  so  far  as  they  related  to  the  amend- 
ments which  were  allowed  to  be  withdrawn. 

2.   PlEAOINO— PETITIOn—AMSNDMENT. 

A  petition  stating  a  cause  of  action,  good  as 
against  a  general  demurrer,  may  be  purged  by 
amendment  of  general  allegations,  which  do  not 
of  themselves  set  forth  a  different  cause  of  ac- 
tion, but  are  inappropriate  to  the  real  cause  of 
action  declared  on. 

{Ed.  Note.~For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Plcadmg,  S  670.] 

&  Railboads  —  FiBES  —  Petition  —  Amend- 

ICENT. 

Tbe  cause  of  action  alleged  in  the  orig- 
inal petition  was  the  negligent  destruction  of 
cotton  deposited  at  a  particular  place  by  fire 
set  out  by  the  defendant's  negligence.  It  wss 
amendable  by  adding  a  more  specific  description 
of  the  cotton,  and  an  amplification  of  the  acts  of 
alleged  negligence  on  the  part  of  the  defendant. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  39,  Pleading,  S  680.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Conrt,  Mnscogee  Coun- 
ty ;  W.  A.  Little,  Judge. 

Action  by  Inman  &  Co.  against  the  Central 
of  Georgia  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Charlton  B.  .Battle,  for  plaintiff  in  error. 
Wm.  H.  Barrett  and  Sam.  B.  Hatcher,  for 
defendant  in  error. 


E7VANS,  P.  J.  Inman  &  Co.  brought  suit 
against  the  Central  of  Georgia  Railway  Com- 
pany to  recover  damages  for  the  negligent 
destruction  by  fire  of  8,118  bales  of  cotton. 
To  the  original  petition  the  defendant  filed 
general  and  special  demurrers,  attacking  the 
petition  as  duplicitous,  in  that  it  did  not 
clearly  appear  from  its  various  allegations 
whether  the  defendant  was  sued  as  a  com- 
mon carrier  for  failure  to  safely  transport 
and  deliver  the  cotton,  or  as  a  warehouseman 
for  failing  to  exercise  ordinary  care  in  prop- 
erly storing  and  protecting  the  cotton,  or  for 
n^ligently  setting  the  cotton  on  fire  by  the 
operation  of  defective  engines.  The  special 
demurrers  were  aimed  at  specific  paragraphs 
of  the  petition  because  of  indefinite  allega- 
tions. The  petition  was  twice  amended,  and 
afterwards  the  court  passed  on  the  various 
demurrens,  overruling  some,  sustaining  oth- 
ers, and  adjudging  the  petition  as  amended  to 
be  insufficient,  but  allowed  the  plaintiffs  10 
days  in  which  to  amend  the  petition  to  meet 
the  demurrers  so  sustained.  Within  the  time 
limited  the  plaintiffs  presented  a  third  amend- 
ment, striking  both  of  the  former  amendments 
and  certain  paragraphs  in  the  original  pe- 
tition, and  adding  other  paragraphs  thereto. 
The  last  amendment  was  allowed  over  de- 
fendant's objections,  and  to  the  petition  as 
amended  the  defendant  renewed  its  dGmur- 
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ren,  with  additional  gtonnds,  including  an 
objection  that  the  last  amendment  introduced 
a  new  cause  of  action.  The  court  oTerruled 
all  the  demurrera  to  the  petition  aa  thus 
amended*  and  defendant  excepts  to  this  Judg- 
ment, and  also  to  the  Judgment  of  the  court 
on  its  demurrers  before  the  petition  was  last 
amended. 

A  consideration  of  the  Intermediate  amend- 
ments and  so  much  of  the  Judgment  on  de- 
murrer as  relates  to  them  Is  rendered  unnec- 
essary by  their  elimination  from  the  petition 
by  the  last  amendment  The  only  practical 
questions  left  are  whether  there  was  enough 
to  amend  by  in  the  original  petition,  and,  if 
so,  was  the  last  amendment  germane  and  suf- 
ficient to  remove  the  various  objections  raised 
by  Gfpecial  demurrers.  The  substance  of  the 
case  set  out  in  the  original  petition  was  that 
plaintilTs  had  shipped  over  the  defendant's 
railway  to  Columbus,  Ga.,  a  certain  number 
of  bales  of  cotton  to  be  delivered  to  a  com- 
press company.  The  cotton  was  deposited 
upon  a  vacant  area  of  land  owned  by  the 
railroad  company,  and  adjacent  to  the  com- 
press company.  A  large  quantity  of  cotton 
other  than  that  belonging  to  plaintiffs  was 
also  stored  on  this  vacant  area.  Adjacent 
to  the  place  where  the  cotton  was  stored  was 
other  land  of  the  defendant,  upon  which 
were  constructed  numerous  switching  tracks 
and  a  roundhouse,  making  it  a  dangerous 
place  to  store  cotton  on  account  of  the  ex- 
posure to  passing  trains,  and  the  absence  of 
any  provision  for  fire  protection.  The  defend- 
ant was  declared  to  be  negligent  in  storing 
the  cotton  under  such  conditions.  The  de- 
fendant was  also  negligent  in  using  certain 
switch  engines  which  were  not  properly  equip- 
ped with  spark  arresters  so  as  to  prevent  the 
throwing  of  sparks  while  engaged  in  shifting 
cars  on  the  tracks  near  the  place  where  the 
cotton  was  stored,  and  in  operating  such  en- 
gines in  a  negligent  manner.  Defendant  as 
a  common  carrier  contracted  to  transport  and 
deliver  plaintiffs'  cotton  to  the  compress  com- 
pany, and  it  was  their  duty  to  unload  the 
cotton  at  a  place  where  the  same  would  not 
be  exposed  to  the  danger  of  being  destroyed 
by  lire  from  sparks  emitted  from  passing  lo- 
comotives or  from  the  roundhouse.  The  cot- 
ton was  alleged  to  have  been  entirely  destroy- 
ed by  lire  caused  by  sparks  from  the  defend- 
ant's locomotives,  and  its  value  was  stated. 

Throughout  the  original  petition,  the  plead- 
er's purpose  is  manifest  to  declare  on  a  lia- 
bility arising  from  the  destruction  of  the 
plaintiffs'  cotton  by  fire  originating  from  the 
negligent  operation  of  the  defendant's  loco- 
motives. There  were  some  indefinite  ref- 
erences tending  to  imply  an  intention  to  also 
hold  the  defendant  liable  for  failure  to  de- 
liver or  properly  store  the  cotton,  but  such 
were  removed  by  the  last  amendment  If  a 
cause  of  action  be  stated  in  a  petition,  con- 
fusing or  inappropriate  allegations  may  be 
eliminated  by  amendment  Hodges  v.  Wheel- 
er, 126  Ga.  848,  66  S.  B.  76 ;  Rushin  v.  Central 
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Ry.,  128  Ga.  726,  68  a  B.  857.  The  only 
matter  contained  in  the  last  amendment  was 
a  more  accurate  and  definite  description  of 
the  cotton,  and  an  enumeration  of  the  various 
acts  of  the  defendant  which  were  alleged  to 
have  resulted  in  the  loss  of  the  cotton  by 
fire.  The  cause  of  action  in  the  original  peti- 
tion was  for  the  loss  of  cotton  by  fire  neg* 
iigentiy  set  out  by  the  defendant  company's 
engines,  and  the  amendment  did  not  intro- 
duce a  new  cause  of  action.  See  City  of  Co- 
lumbus V.  Anglin,  120  Ga.  785,  48  S.  E.  318; 
Sou.  Ry.  V.  Gardner,  127  Ga.  320,  56  S.  E. 
454.  The  special  demurrers  as  to  the  descrip- 
tion of  the  cotton,  the  points  whence  shipped, 
the  number  of  bales  destroyed,  etc,  were  sat- 
isfactorily met  by  the  last  amendment  This 
amendment  also  alleged  that  such  of  defend- 
ant's' locomotives  which  were  run  on  the  day 
of  the  fire  on  the  tracks  near  the  cotton  were 
defective,  in  that  they  were  not  equipped  with 
proper  spark  arresters  and  proper  devices  to 
prevent  the  emission  of  more  and  larger 
sparks  than  would  locomotives  properly  equip- 
ped; that  the  spark  arresters  were  not  in 
proper  condition,  the  holes  in  the  netting  be- 
ing too  large;  that  the  netting  had  been 
patched  and  the  patches  allowed  to  become 
loose;  that  the  netting  was  not  properly  or 
closely  fitted  to  the  sides;  that  the  lids 
of  the  spark  arresters  were  not  properly  or 
sufficlentiy  fitted  to  the  netting,  and  were 
partially  open ;  that  the  spark  arresters  were 
not  properly  fitted  around  the  steam  pipes, 
thus  leaving  openings  larger  than  those 
around  the  steam  pipes;  and  that  the  spark 
arresters  were  so  worn  as  not  to  serve  tiie 
purpose  for  which  they  were  intended,  and 
that  any  of  these  defects  would  permit  the 
emission  of  sparks  larger  than  if  the  locomo- 
tives had  been  in  proper  condition.  It  was 
further  alleged  that  these  particular  locomo- 
tives were  so  improperly  handled  while  in 
proximity  to  the  cotton  that  they  emitted 
more  and  larger  sparks  than  would  have  been 
emitted  if  properly  handled,  that  such  im- 
proper handling  consisted  in  using  too  great 
an  exhaust;  in  not  shutting  off  the  exhaust 
when  near  the  cotton ;  in  not  keeping  the  loco- 
motives free  from  accumulations  of  ashes 
and  cinders ;  in  using  coal  that  was  too  fine ; 
in  running  at  too  great  speed  at  or  near  the 
cotton  with  the  result  that  more  and  larger 
sparks  were  emitted  than  if  running  slowly ; 
in  starting  too  quickly  when  near  the  cotton, 
with  the  result  that  more  and  larger  sparks 
were  emitted  than  if  a  slower  start  was 
made;  In  hauling  with  these  locomotives  too 
near  the  cotton  too  many  cars  for  the  locomo- 
tives to  haul,  with  the  result  that  more  and 
larger  q[)arks  were  emitted  than  if  smaller 
loads  and  a  proper  number  of  cars  were 
handled;  in  otherwise  improperly  using  the 
locomotives;  and  in  neglecting  to  reduce  as 
far  as  possible  the  number  and  size  of  the 
sparks  when  near  the  cotton,  any  of  which 
acts  would  cause  more  and  larger  sparks  to 
be  emitted  from  the  locomotives  than  If  they 
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had  been  properly  bandied.  Snrely  the  de- 
fendant cannot  complain  of  anch  Bpediic  char- 
ges of  negligence. 

The  special  demnrrers  were  nnmerona,  and 
It  would  not  be  profitable  to  spread  them  ont 
in  detailed  discussion,  as  we  have  referred 
sufficiently  to  the  allegations  of  thel>etitlon  to 
show  that,  as  amoided,  it  alleged  the  plain- 
tifflB'  cause  of  action  to  be  the  negligent  de- 
struction of  spedflcally  described  cotton,  de- 
posited at  a  particular  place,  and  that  the 
fire  was  caused  by  the  negligence  of  the  de- 
fendant, which  consisted  in  the  negligent 
handling  of  its  locomotives,  and  the  defective 
condition  of  its  locomotives  in  the  particulars 
enumerated. 

Judgment  affirmed.  All  the  Justices  con- 
cur, ezc^t  HOLDBN,  J.,  not  presiding. 


(129  Qa.  666) 
CBNTRAIi  OF  GEORGIA  RY.  CO.  v.  IN- 
MAN,  AKERS  &  INMAN. 
(Supreme  Court  of  Georgia.     Dec.  19,  1907.) 

This  case  is  controlled  bv  the  decision  thli 
day  rendered  in  the  case  of  Central  of  Ga.  Ry. 
Co.  V.  Inman  &  Co.,  59  S.  E.  784. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Muscogee 
County;    W.  A.  Little,  Judge. 

Action  between  Inman,  Akers  &  Inman 
and  the  Central  of  Georgia  Railway  Com- 
pany. From  the  judgment,  the  railway  com- 
pany brings  error.    Affl.rmed. 

Charlton  B.  Battle,  for  plaintiff  in  error. 
Goetchins  &  Chai^)ell,  for  defendant  in  er- 
ror. 

PER  CURIAM.  Judgment  affirmed.  All 
the  Justices  concur,  except  HOLDBN,  J.,  not 
presiding. 


(129  Oa.  705) 

SOUTHERN  RY.  CO.  v.  ELLIOTT. 
(Supreme  Court  of  Georgia.    Dec  21,  1907.) 

Railroads  —  Fibes  —  Negligercb  —  Veb- 

dict—evidence. 

The  evidence  was  sufficient  to  support  the 
verdict,  and  there  was  no  error  in  refusing  to 
grant  a  new  trial.  Upon  the  general  grounds 
contained  in  the  motion  that  the  verdict  was 
contrary  to  law,  to  evidence,  and  without  evi- 
dence to  support  it,  etc 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Henry  County ; 
E.  J.  Reagan,  Judge. 

Action  by  H.  S.  Elliott  against  the  South- 
em  Railway  Company.  From  a  Judgment 
for  plaintiff,  defendant  brings  error.  Af- 
firmed. 

Elliott  sued  the  railroad  company  for  dam- 
ages on  account  of  the  burning  of  certain  cot- 
ton, which  was  stored  in  a  warehouse,  located 
in  the  town  of  Stoclcbridge,  near  the  rail- 
road trade  of  the  defendant  The  grounds 
of  negligence  alleged  were  that  the  servants 
of  the  railroad  company  in  charge  of  the 
train  negligently  caused  and  permitted  the 


engine  to  emit  large  quantitiefl  of  qparia 
and  fire  cinders  and  other  combustible  mat- 
ter as  it  passed  the  warehouse,  and  that  the 
sparks  so  emitted  were  blown  into  the  ware- 
house, and  ther^y  caused  the  fire.  It  is 
further  alleged  that  the  defendant  railroad 
company  negligently  failed  to  equip  its  en- 
gine with  any  sufllcient  spark  arresting  ajH 
paratus,  and  that  the  fireman  and  other  em- 
ployes of  the  defendant  were  negligently  and 
carelessly  firing  said  engine  as  it  passed  the 
warehouse.  On  the  trial  a  verdict  was  ren- 
dered for  the  plaintiff.  A  motion  for  new 
trial  was  made  on  the  four  usual  general 
grounds,  that  the  verdict  was  contrary  to 
law,  contrary  to  evidence^  without  evidence 
to  8iH>port  it,  etc.  There  were  no  other 
grounds  of  the  motion  for  new  triaL  Tiie 
Judge  overruled  the  motion  and  the  defoid- 
ant  excepted. 

There  was  much  conflict  of  evidence,  but 
from  the  plaintiflTs  standpoint  there  was  evU 
deuce  substantially  to  the  following  effect: 
Plaintiff's  cotton  was  stored  in  a  warehouse 
constructed  of  corrugated  iron,  and  painted. 
Its  dlmensicms  were  60  by  100  feet,  and 
lengthwise  extended  parallel  with  the  rail- 
road, which  at  that  point  ran  north  and  south. 
Upon  the  railroad  there  were  three  tra<^ 
two  side  tracks  and  a  main  line,  which  ran 
between  the  two  first  mentioned.  The  rail- 
road was  immediately  to  the  east  of  the 
building.  Immediately  to  the  north  of  the 
building  was  a  street  which  crossed  the  rail- 
road and  passed  by  the  north  end  of  the 
warehouse.  Immediately  to  the  west  of  the 
warehouse  was  another  street  whidi  ran 
parallel  with  the  railroad,  thus  placing  the 
warehouse  between  this  street  and  the  rail- 
road. A  few  feet  to  the  south  of  the  ware- 
house was  a  seedhouse.  On  the  east  side  of 
the  warehouse  there  were  two  doors  and 
one  window  opening  onto  a  small  platform 
which  extended  out  at  a  line  within  about 
two  feet  from  the  sidetrack.  Just  bey<md 
the  sidetrack  was  the  main  line  of  the  rail- 
road, which  was  about  18  or  20  feet  from  the 
east  side  of  the  warehouse.  In  the  north  end 
of  the  warehouse  there  was  one  glass  window, 
from  which  a  pane  was  missing,  thus  leav- 
ing an  open  entrance  of  dimensions  about  12 
by  18  Inches  into  the  warehouse.  On  the 
west  side  there  were  two  windows  and  two 
doors.  On  the  south  side  there  were  two  win- 
dows. At  the  time  of  the  fire  all  of  these 
windows  and  doors  were  closed.  In  the  ware- 
house there  were  stored  large  quantities  of 
cotton,  both  baled  and  loose,  some  of  which 
was  lying  close  by  the  aperture  left  by  the 
missing  pane  from  the  window  in  the  north 
end  of  the  building.  The  cotton  was  very 
inflammable.  Across  the  street,  and  opposite 
to  the  northwest  comer  of  the  warehouse, 
was  a  store  and  negro  house.  Across  the 
street,  which  lay  to  the  west  of  the  ware- 
house and  just  opposite  the  southwest  comer 
of  the  warehouse,  there  is  a  ginhousew  The 
railroad  depot  was  south  of  the  warehouse. 
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and  about  2S0  feet  therefrom.  The  head  of 
a  grade  in  the  railroad  track  was  about  op- 
posite the  depot  and  from  that  point  it  was 
downgrade  in  both  directions.  About  11:30 
o'clock  on  the  night  of  September  9,  1005, 
the  warehouse  was  found  to  be  on  fire,  burn- 
ing from  within,  and  was  destroyed  with  its 
contents,  including  the  plaintiff's  cotton.  A 
few  minutes  before  the  fire  was  discovered 
a  freight  train  of  the  defendant,  containing 

about cars,  had  run  along  the  main  line 

going  north  through  the  town  without  stop- 
ping. It  passed  the  warehouse,  and  went 
around  the  curve  and  on  to  the  station  known 
as  Ellenwood,  a  distance  of  about  one-half  a 
mile,  and  there  stopped.  There  is  a  sharp 
conflict  of  evidence  as  to  whether  the  engine 
was  working  steam  and  emitting  sparks,  but 
there  was  evidence  to  the  effect  that  the  en- 
gine was  working  steam  hard,  and  that 
sparks  were  being  emitted  in  large  quanti- 
ties, sparks  as  large  as  the  little  finger  going 
40  feet  high;  that  sparks  were  being  so 
emitted  all  along  as  the  engine  passed  the 
warehouse  and  until  it  passed  around  the 
curve  out  of  sight.  The  wind  was  very 
slight,  but  was  blowing  from  the  northeast, 
and  in  such  manner  as  to  blow  the  sparks  on 
to  the  warehouse  as  the  engine  passed  by. 
The  engine  would  be  a  distance  of  from  e6  to 
200  feet  from  the  warehouse  at  the  times  it 
would  be  in  position  for  sparks  emitted  to 
be  blown  into  the  warehouse  through  the 
opening  in  the  window  at  the  north  end.  All 
other  windows  and  doors  were  closed  and  it 
was  very  improbable  that  sparks  could  have 
entered  elsewhere  than  through  the '  north 
window.  There  had  been  no  other  fire  in  the 
warehouse  or  near  the  same  for  several 
hours.  The  gin  had  been  operated  during  the 
day,  but  the  fire  in  the  engine  used  at  the  gin- 
nery had  been  put  out  about  dark  on  the  aft- 
ernoon before.  There  was  considerable 
grease,  machinery,  and  combustible  matter 
about  the  gin.  The  gin  was  not  burned  dur- 
ing the  cmiflagration.  If  the  wind  had  blown 
sparks  from  the  gin  in  any  direction,  it  was 
coming  from  the  northeast,  and  would  have 
blown  them  away  from  the  warehouse  on  ac- 
count of  the  gin  being  located  opposite  the 
southeast  comer  of  the  warehouse.  A  few 
minutes  before  the  train  came  along  the  town 
marshal,  who  was  night  watchman,  was  at 
the  warehouse,  and  saw  no  sign  of  smoke  or 
fire  or  loafing  or  other  suspicious  circumstan- 
ces. The  marslial  left  and  went  up  the  street 
about  150  or  200  yards,  and  was  sitting  in 
front  of  the  store  when  he  discovered  the 
fire.  The  train  had  in  the  meantime  passed. 
Dr.  Hightower  and  a  friend  passed  the  ware- 
house, and  saw  the  marshal  before  he  went 
up  the  street  The  doctor  had  crossed  the 
railroad  at  the  public  crossing  at  the  north 
end  of  the  warehouse,  and  had  gone  down 
to  a  livery  stable.  As  he  passed  the  north- 
west comer  of  the  warehouse,  he  thought  he 
detected  the  odor  of  grease,  or  a  hot  box. 
He  saw  no  smoke  or  flre;.    On  his  return  in 


a  few  minutes,  he  did  not  notice  the  odor. 
He,  with  his  friend,  recrossed  the  railroad 
track,  and  proceeded  to  his  home  nearby,  and 
the  train  passed  while  they  were  on  their 
way.  In  a  short  time  after  the  train  passed, 
about  15  minutes,  the  fire  was  discovered. 
The  fire  was  altogether  within  the  building. 
Owing  to  the  density  of  the  smoke  and  heat 
from  within,  it  was  never  possible  to  tell  in 
wliat  part  of  the  building  the  fire  originated, 
but  it  first  broke  out  of  the  building  on  the 
northwest  side,  about  20  or  25  feet  from  the 
window  with  the  missing  pane.  After  the 
train  passed  and  stopped  at  Ellenwood,  the 
engineer  saw  the  refiection,  and  reported  it 
to  the  dispatcher,  giving  as  his  reason  there- 
for that  he  feared  that  the  railroad  property 
was  being  damaged.  He  was  ordered  back 
to  retum  to  the  scene  of  the  conflagration. 
The  spark  arresters  used  on  his  engine  were  of 
the 'Standard"  kind  and  in  general  use  on  the 
Southern  Railway.  Inspectors  testifled  that 
they  had  examined  the  spark  arrester  on  the 
day  of  the  fire  and  on  several  days  immedi- 
ately preceding,  and  on  several  days  immedi- 
ately succeeding  the  date  of  the  fire,  and  that 
they  were  In  perfect  order  at  the  time  of  each 
examination.  The  engineer  and  fireman  both 
testified  that,  if  in  fact  sparks  were  emitted 
40  feet  high,  the  spark  arresters  would  not 
be  in  good  condition. 

C.  B.  Battle,  for  plaintiff  in  error.  E.  M. 
Smith  and  Arnold  &  Arnold,  for  defendant  in 
error. 

ATKINSON,  J.  Under  the  mlings  in  the 
cases  of  Southern  Ry.  v.  Herrington,  128  Oa. 
438,  57  S.  E.  604,  and  Southern  Ry.  v.  Wil- 
liams, 113  Oa.  335,  38  S.  E.  744,  and  Central 
Ry.  V.  Trammell,  114  Ga.  812,  40  S.  E.  259, 
the  evidence  in  the  case  now  under  con- 
sideration was  sufficient  to  support  a  finding 
by  the  Jury  that  the  fire  which  destroyed 
the  plaintiflTs  cotton  was  caused  by  sparks 
emitted  from  the  defendant's  engine  while 
being  operated  by  its  servants  in  the  regular 
course  of  their  duty,  and  while  passing  the 
warehouse  in  which  the  cotton  was  stored. 
Proof  of  the  injury  caused  by  sparks  emitted 
from  the  engine  of  the  defendant  while  op- 
erated by  its  servants  in  the  conduct  of  its 
business  raised  a  presumption  of  negligence 
against  the  defendant  Gainesville  R.  Go.  v. 
Bdmondson,  101  Ga.  747,  29  8.  E.  212. 

But  It  is  contended  that  this  presumption 
was  overcome  upon  the  part  of  the  defend- 
ant by  proof  tliat  tlie  engine  was  properly 
equipped  with  spark  arresters,  and  that  the 
engine  was  properly  handled  so  as  to  avoid 
the  emission  of  sparks.  To  meet  this  con- 
tention by  the  defendant,  there  was  testi- 
mony both  by  the  engineer  and  fireman  in 
charge  of  the  train,  to  the  effect  that,  if 
sparks  were  in  fact  emitted  by  the  engine 
and  blown  up  40  feet  high,  the  spark  arrester 
would  not  be  in  good  condition ;  that  no  such 
thing  could  occur  if  the  spark  arrester  was 
in  good  condition.    There  was  also  testimony 
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of  another  witness  to  the  effect  that  he  saw 
the  engine  as  it  passed  the  warehouse,  and 
that  all  along  by  the  warehouse  and  until  it 
passed  around  the  cunre  and  out  of  sight  the 
engine  was,  In  fact,  emitting  sparks  40  feet 
high.  Under  these  circumstances,  the  Jury 
Was  authorized  to  find  that  the  engine  was 
not  properly  equipped.  Upon-  this  point  the 
facts  last  stated  bring  the  case  under  the 
ruling  in  Southern  Ry.  r.  Herrlngton,  South- 
ern Ry.  T.  Williams,  and  Central  Ry.  y. 
Trammel],  supra,  and  distinguish  it  from 
Southern  Ry.  v.  Pace,  114  Ga.  712,  40  S.  E. 
723,  Southern  Ry.  v.  Horine,  115  Ga.  664,  42 
S.  E.  52,  Ala.  Midland  Ry.  t.  Swindell,  117 
Ga.  883,  45  S.  E.  264,  Gainesyille  R.  v.  Ed- 
mondson,  supra,  Fla.  R.  y.  Rudolph,  113  Ga. 
143,  38  S.  E.  328,  and  Georgia  R.  t.  Wall,  80 
Ga.  202,  7  S.  E.  63^.  Under  the  authorities 
herein  recited,  the  erldence  in  this  case  up- 
on every  point  was  sufficient  to  support  the 
yerdict  In  fayor  of  the  plaintiff. 
Judgment  affirmed. 

029  Ga.  759) 

rREENBT  y.  STATE. 
(Supreme  Court  of  Georgia.    Dec.  21,  1907.) 

1.  Jury— Talesmen— Mode  of  Summoning. 

In  the  light  of  the  note  appended  by  the 
presiding  judge  to  the  first  ground  of  the  mo- 
tion for  a  new  trial,  the  mode  of  summoning 
tales  jurors  will  not  require  a  new  trial. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  31,  Jury,  §§  333,  334.] 

2.  Obiminai.   Law— Tbiai/— Intboduction   of 
Evidence— Right  to  Open  and  CaLose. 

From  a  note  of  the  presiding  judge,  it  ap- 
pears that  one  of  the  contentions  of  the  state 
was  that  the  person  who  was  slain  had  an  inter- 
est in  die  honse  wher«  the  accused  woman  lived, 
and  went  there  to  collect  his  rent  or  to  see 
about  it;  that  this  was  controverted  by  the  de- 
fendant, who  claimed  that  the  deceased  had  no 
interest  in  the  house,  and  that  no  rent  was  due 
at  the  time  of  the  homicide ;  that  in  making  her 
statement  the  accused  referred  to  certain  re- 
ceipts given  to  her  for  rent,  and  exhibited  them ; 
that  her  counsel  told  her  to  hand  them  to  the 
jnr^,  which  she  did :  that,  after  the  jury  had  ex* 
ammed  them  and  handed  them  back,  the  So- 
licitor General  requested  the  official  stenographer 
to  mark  them  for  identification,  which  was  done ; 
that  later,  when  a  witness  for  the  state  was 
being  cross-examined,  counsel  for  the  accused 
handed  to  the  witness  a  rent  receipt  and  proved 
its  execution  bv  him,  and  then  saia  (referring  to 
the  receipt),  "We  offer  that  with  the  others. 
They  are  already  in  evidence"— to  which  the 
Solicitor  General  replied,  "All  right"  Held, 
that  this  showed  that  evidence  was  introduced 
on  behalf  of  the  accused ;  and  her  counsel  were 
not  entitled  to  the  opening  and  conclusion  of 
the  argument. 

fEd.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  14,  Criminal  Law.  §S  1507.  1508.] 

3.  Same— WrrHDBAWAii. 

Where  evidence  has  been  introduced  on  be- 
half of  the  accused,  and  heard  or  examined  by 
the  jury,  and  counsel  for  the  state  therefore  haa 
the  opening  and  conclusion  of  the  argument, 
counsel  for  the  accused  cannot  as  matter  of  right 
withdraw  the  evidence,  and  thus  regain  the 
right  to  open  and  conclude. 

4.  HoMioiDB— Defense  of  Habitation— Stat- 
utes. 

Section  72  of  the  Penal  Code  of  1895  pro- 
vides that  *'If  after  persuasion,  remonstrajaca^ 


or  other  gentle  measures  used,  a  forcible  attack 
and  invasion  on  the  property  or  habitation  o€ 
another  cannot  be  prevented,  it  shall  be  justifl- 
able  homicide  to  kill  the  person  so  forcibly  at* 
tackine  and  Invading  the  property  or  habitsi- 
tion  of  another*  but  it  must  appear  that  such 
killing  was  absolutely  necessary  to  prevent  sucb 
attack  and  invasion,  and  that  a  serious  injury 
was  intended,  or  might  accrue  to  the  person* 
property,  or  family  of  the  person  killing."  Held, 
that  the  words,  '^a  serious  injury,"  in  this  se^ 
tion,  are  not  limited  to  a  felony. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  9§  182,  18S. 

For  other  definitions,  see  Words  and  Phrasei^ 
vol.  7,  pp.  6420.  6421.] 

5.  Criminal  Law  —  Wbit  of  Ebbob  —  BquaIi 
Division  of  Coubt. 

As  to  whether  the  charge  of  the  court  on 
this  subject  requires  a  reversal  or  not.  the  jua> 
tices  of  this  court  are  equally  divided  in  opin* 
ion.  On  this  question,  therefore,  the  judgment 
is  affirmed  by  operation  of  law.  On  all  other 
questions  the  court  is  unanimously  of  the  opin- 
ion that  no  reversal  is  required. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  15,  Criminal  Law,  §  320a] 

6.  Same. 

None  of  the  other  grounds  of  the  motion 
for  a  new  trial  require  a  reversal. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Dodge  County} 
J.  H.  Martin,  Judge. 

Sallle  Freeney  was  convicted  of  murder* 
and  she  brings  error.    Affirmed. 

It  is  unnecessary  to  report  the  facts  fur- 
ther than  they  are  set  out  in  the  opinion,  ex* 
cept  to  give  the  material  portions  of  the  pris- 
oner's statement,  as  follows:  '*!  married  the 
first  time  Jesse  Rogers,  who  was.  over  50 
years  of  age,  father  of  Sheriff  Rogers.  He 
was  cruel  and  unkind  to  me.  He  shot  at  me 
and  beat  me,  leaving  knots  on  my  head.  Wo 
could  not  get  along.  I  had  one  child  by  him, 
named  Lueva,  who  since  married  a  man  by 
the  name  of  Martin.  I  worked  hard  in  the 
house  and  in  the  field,  and  even  taken  the 
plow  to  try  to  make  a  living,  and  It  seemed 
that  I  could  not  have  anything.  We  separat- 
ed, and  he  taken  everything  that  I  had  wofked 
for,  and  I  was  sick  and  not  able  to  work,  and 
George  Freeney  came  to  me,  and  told  me  that 
he  would  take  care  of  me  and  work  for  me, 
and  we  would  marry  as  Bo<m  as  I  got  my 
divorce.  It  was  about  two  years  before  the 
divorce,  and  that  time  I  had  my  baby  there. 
But  I  have  been  living  just  as  near  right  ae 
I  knew  how;  and  would  pray  and  ask  the 
Lord  to  help  me.  *  *  *  He  came  down 
Just  before  dark,  and  knocked  at  the  door. 
I  went  out  and  said:  'Good  ev^ilng  Mr.  Har- 
rell.'  He  'said:  'How  are  you  getting  along 
Mrs.  Freeney?*  I  said:  *I  am  well,  I  thank 
you.  How  are  you?*  He  said  he  was  all 
right  Just  the  very  way  he  said  it  He  said: 
*I  am  all  right'  I  told  him  to  have  a  seat 
He  said  he  didn't  care  to  sit  down,  and  start- 
ed to  push  In  by  me.  I  had  hold  of  the  bolt 
of  the  door,  and  he  started  to  push  In  by  me. 
I  told  him  to  go  in  the  boy's  room  that  my 
room  had  not  been  cleaned  up  all  day,  and 
not  to  go  in  there;  that  my  cook  was  sick, 
and  I  had  not  had  time  to  dean  ^p  the  looo^ 


Qa.) 


FRBBNSY  ▼.  STATfi. 


789 


which  everybody  In  the  whole  country  know 
I  was  nin  to  death  all  the  tl^ne.  He  said. 
Ton  need  not  get  mad,  nor  tuBB,  nor  rear» 
hut  I  am  going  to  Bleep  with  you  before  I 
leave  here.'  I  says,  'Why»  Mr.  Harrell,  what 
Is  the  matter  with  you.'  He  saidr  'I  have  got 
as  much  money  as  anybody,  and  you  can  get 
It' — and  grabbed  hold  of  my  arm  there.  I 
Jerked  away  from  him,  and  thanked  him;  I 
didn't  want  a  cent  of  his  money.  If  I  did  r 
would  go  to  him  like  a  lady  and  ask  him  for 
It,  and  pay  It  back  to  him.  I  says:  'Are  you 
drunk,  crazy,  or  sober,  or  what  Is  the  mat- 
ter?' He  said  he  was  as  sober  as  I  was.  I 
says:  *Well,  you  go  home  to  your  wife  and 
children.'  I  says:  'If  I  had  time,  I  would  go' 
to  your  wife  and  tell  her  right  now.'  I  says: 
'Now,  you  had  better  go  on,  and  let  me  alone.' 
I  says:  'Please  get  out  of  here.'  He  walked 
on  out,  and  I  heard  hhoa  say  at  the  gate— -I 
was  standing  In  the  door— I  heard  him  say  at 
the  gate  that  'My  wife  and  children  go  to 
helL'  I  started  back  Into  the  kitchen.  It  was 
getting  late,  and  I  hadn't  fixed  supper.  He 
opened  the  door  and  started  in  my  room.  I 
turned  around  and  says,  'Didn't  I  tell  you  to 
go  on  and  let  me  alone,'  Just  like  I  was  talk- 
ing to  any  one.  I  was  not  mad  a  bit,  but  my 
feelings  were  hurt  He  says,  'I  told  you,  God 
damn  you,'— that  is  the  very  way  he  spoke — 
that  I  was  going  to  sleep  with  you.  If  you 
don't  sleep  with  me,  I  will  blow  your  head 
ofl!,  or  run  you  out  of  town.'  I  said,  'I  will 
see*;  and  started  out  for  an  officer.  He  was 
standing  In  my  front  room  door.  I  started 
out  When  I  did,  he  hit  me  right  in  the 
breast.  Just  as  hard  as  he  could  drive  me^- 
and  made  an  awful  wound  on  my  breast 
For  a  week  I  could  hardly  get  breath.  I 
started  out  at  the  other  kitchen  door,  and  he 
told  me  that,  if  I  didn't  come  back,  he  would 
blow  my  head  ofl!,  and  'I  have  a  pistol  to  do 
it  with.'  I  knew  he  always  toted  a  pistol  in 
the  country,  because,  when  he  would  come  to 
the  house,  he  would  give  it  to  Mr.  Freeney, 
and  Mr.  Freeney  would  put  it  away.  He 
would  not  let  me  out  of  the  front  door  or  the 
back  door.  I  didn't  know  what  else  to  do. 
I  could  not  let  him  take  me  and  let  him 
shoot  me  down.  I  knew  something  was 
wrong.  He  was  either  drunk  or  crazy  one, 
or  he  would  not  have  come  down  there  and 
approached  me  in  any  such  way  as  he  did,  be- 
cause he  had  been  to  my  house  a  whole  lot, 
and  always  treated  me  Just  as  kind  as  if  he 
had  been  a  brother  of  mine.  I  went  back  to 
the  bed.  When  I  went  to  the  bed,  he  stepped 
inside.  I  run  there  as  quick  as  I  could,  raised 
a  comer  of  the  mattress,  and  got  my  pistol, 
and  got  between  the  doors,  and  he  was  In  my 
front  door,  and  I  shot  at  him.  He  stepped  out 
back  on  the  veranda,  and  threw  his  hand  back 
of  him  and  stooped  over,  acted  as  I  thought  he 
was  drunk,  and  didn't  know  where  his  pistol 
was.  I  am  satisfied  he  was  drunk.  When  he 
threw  his  hand  back,  I  knew  I  had  to  do 
something.  I  shot  at  him  again.  He  turned 
around,  and  walked  out  to  the  comer,  and 


feU.  I  didn't  know  whether  I  had  hit  him  or 
not  As  soon  as  I  shot  the  next  time  and 
he  started  out  the  door,  I  went  ba(dc  to  the 
bed,  and  put  my  pistol  under  there^  and  went 
right  on  to  the  door.  I  was  kinder  frighten- 
ed. I  didn't  know  hardly  how  I  did  feel.  I 
didn't  know  but  what  he  was  gone  home. 
When  I  got  to  the  door,  I  looked  and  didn't 
see  him  anywhere.  I  went  up  to  the  other 
end  of  the  porch,  and  came  back  to  this  end. 
When  I  got  there,  he  was  lying  there.  It 
was  Just  like  Mr.  Andrew's  boy  said.  He  was 
the  first  one  there.  He  saw  me  shoot  I  told 
him  I  did  it  Mr.  Harrell  came  down  there 
and  Insulted  me,  and  struck  me,  and  I  told 
him  I  could  not  take  everything  because  I 
was  a  poor  woman,  and  had  nobody  to  protect 
me.  It  was  too  bad,  and  the  crowd  come  and 
didn't  give  me  time  to  say  anything.  Mr.  Har- 
rell thought  he  would  make  me  yield  to  him 
because  I  thou^t  he  had  plen^  of  money 
and  friends,  and  because  I  was  Just  a  poor 
woman  and  didn't  have  any  one  to  protect 
me  and  without  money,  Just*  working  for 
what  I  eat,  that  he  would  take  the  advantage 
of  me.  My  breast  was  bruised  clean  through 
and  through  back  to  my  shoulder  blade. 
*  ^  ^  I  Just  could  not  stand  there  right 
in  the  house  tired  and  worked  down,  and  let 
a  man,  because  he  was  strong,  come  in  and 
beat  me  around  and  threaten  to  shoot  me 
twice  before  I  ever  done  anything.  I  talked 
to  him  Just  as  kind  as  I  ever  did  to  anybody, 
and  [could  not]  stand  there  and  let  him  kill 
me." 

De  Lacy  ft  Bishop,  O.  T.  Atwell,  and  John 
R.  Cooper,  for  plaintiff  in  error.  B.  D.  Orah- 
am,  Sol.  Oen.,  Jno.  O.  Hart,  Atty.  Gen.,  and 
a  W.  (GrifiSn,  for  the  Stata 

LUMPKIN,  J.  Mrs.  Sallie  Freeney  was  in- 
dicted for  the  murder  of  W.  P.  Harrell,  com- 
mitted by  shooting  him  with  a  pistol.  She 
was  convicted  and  recommended  to  be  im- 
prisoned for  life.  She  moved  for  a  new  trial, 
which  was  refused,  and  she  excepted. 

1.  Of  the  21  grounds  which  make  up  the 
original  and  amended  motion  for  a  new  trial 
only  a  few  require  special  mention.  Several 
of  them  consist  of  long  colloquies  between 
the  court  and  counsel,  followed  by  explana- 
tory notes  by  the  court,  which  altogether 
make  no  very  exact  and  clear-cut  point  Of 
this  character  was  the  first  ground  of  the 
amended  motion,  which  complained  that  the 
court  committed  error  after  the  regular  pan- 
el of  Jurors  had  been  exhausted  in  not  draw- 
ing the  balance  of  the  Jury  from  the  Jury 
box  at  the  request  of  defendant's  counsel, 
instead  of  ordering  the  sheriff,  who  was  ac- 
tive in  the  prosecution,  to  summon  tales 
Jurors  in  and  about  the  courtroom  and  in 
the  city  of  Eastman,  where  the  trial  took 
place.  Attached  to  this  statement  is  a  copy 
of  argumentative  statements  by  counsel  on 
both  sides,  and  answers  of  the  deputy  shei> 
iff  to  questions  put  to  him,  covering  nearly 
two  typewritten  pages,  and  followed  by  a 
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note  of  the  presiding  judge,  oovering  a  third 
page.  From  these  it  may  be  gathered  that 
no  objection  was  made  to  the  jurors  who 
were  summoned,  nor  any  challenge;  that 
no  proof  was  offered  to  show  that  the  sher- 
iff was  unfriendly  to  the  defendant,  or  was 
in  any  way  engaged  in  assisting  the  pros- 
ecution; that  he  was  related  to  the  defend- 
ant by  marriage,  but  was  sick  at  home,  and 
took  no  part  in  summoning  the  jurors,  and 
this  was  done  by  a  deputy  under  special  in- 
structions from  the  court;  that  the  son  of 
the  sheriff  was  a  bailiff,  but  was  not  present 
when  the  jury  was  secured,  and  had  nothing 
to  do  with  the  matter;  and  tliat  no  request 
was  made  to  draw  the  names  of  additional 
jurors  from  the  box  "until  after  the  jury 
sworn  and  canvassed  had  been  exhausted," 
when  the  request  was  made,  but  was  re- 
fused because  citizens  from  all  parts  of  the 
county  were  in  the  courtroom  and  in  the 
town,  and  to  stop  and  draw  talei^  jurors  and 
send  to  remote  parts  of  the  county  to  serve 
them  would  have  involved  a  delay  of  a  day 
or  two.  Apparently  the  relationship  of  the 
sheriff  to  the  defendant,  without  any  proof 
of  ill  feeling  toward  her,  would  be  favorable 
to  her,  rather  than  otherwise.  See  Downing 
v.  State,  114  Ga.  30,  89  S.  E.  927.  But,  If 
there  was  anything  presumptively  Injurious 
to  the  defendant,  the  sting  was  drawn  by  the 
judge's  note. 

2,  3.  One  ground  of  the  motion  for  a  new 
trial  contended  that  the  court  improperly  rul- 
ed that  cbunsel  for  the  state  were  entitled  to 
the  opening  and  conclusion  of  the  argument 
Ck>unsel  for  the  accused  claimed  that  no  evi- 
dence had  been  introduced  In  her  behalf,  and 
that  certain  rent  receipts  were  merely  refer- 
red to  by  her  In  her  statement  and  exhibited 
by  her  and  handed  to  the  jury,  but  not  in- 
troduced in  evidence.  Counsel  for  the  state 
contended  that  the  receipts  were  introduced 
In  evidence,  and  that  the  right  of  opening  and 
concluding  the  argument  on  behalf  of  the  ac- 
cused was  thereby  lost  The  court  sustained 
this  position.  Counsel  for  the  accused  then 
asked  leave  to  withdraw  the  receipts  from 
evidence  if  they  were  held  to  have  been  Intro- 
duced. The  court  ruled  that  they  could  with- 
draw the  evidence,  but  could  not  thereby  re- 
gain the  right  to  open  and  conclude  the  argu- 
ment The  right  to  open  and  conclude  the 
argument  in  a  criminal  case  is  an  important 
right  If  It  be  improperly  denied,  this  fur- 
nishes ground  for  a  new  trial.  In  criminal 
trials  the  accused  has  a  right  to  make  to  the 
court  and  jury  a  statement  not  under  oath. 
Counsel  for  the  defendant  have  the  right  to 
comment  upon  the  statement  so  made.  It 
was  held  in  Nero  v.  State,  126  Ga.  654,  55 
S.  E.  404^  that  the  statement  cannot  properly 
be  made  the  vehicle  for  the  introduction  of 
documentary  evidence,  which  should  be  form- 
ally offered,  and  that  the  presiding  judge 
could  decline  to  allow  such  documents  to  be 
read  to  the  jury  by  the  accused.  In  Nobles 
V.  State,  127  Ga.  212,  66  S.  B.  125,  the  ac- 


cused, while  making  a  statement,  used  fbr  the 
purpose  of  iliustration  a  map  which  he  held 
In  his  hand,  but  it  was  not  introduced  in 
evidence.  The  majority  of  this  court  held 
that  the  presiding  judge  did  not  err  in  re- 
fusing to  allow  counsel  for  the  defendant  to 
make  use  of  the  map  during  his  argument 
The  writer  of  this  opinion  dissented.  See^ 
also,  Crawford  v.  State,  117  Ga.  247  (5),  43 
S.  E.  762.  If  it  were  clear  that  the  rent  re- 
ceipts which  formed  the  subject  of  the 
ruling  in  regard  to  the  opening  and  conclu- 
sion of  the  argument  were  merely  read  by 
the  defendant  as  a  part  of  her  statement, 
without  objection  from  counsel  or  ruling 
thereon  by  the  court,  and  were  not  introduced 
in  evidence,  the  writer  would  be  strongly  of 
the  opinion  that  this  would  not  have  affect- 
ed the  right  of  her  counsel  to  open  and  con- 
clude the  argument  But  the  exact  question 
Is  whether,  under  what  transpired,  as  appears 
In  the  ground  of  the  motion  for  a  new  trial 
and  the  note  appended  thereto,  these  receipts 
were  simply  read  or  spoken  of  in  the  defend- 
ant's statement  or  were  introduced  in  evi- 
dence. On  this  subject  the  court  added  a 
note  containing  the  following:  "One  of  the 
contentions  of  the  state  was  that  W.  P.  Har- 
rell  had  an  interest  In  the  house  where  Mrs. 
Freeney  lived,  and  went  there  to  collect  his 
rent  or  see  about  it  This  contention  was 
controverted  by  the  defendant,  who  claimed 
that  Harrell  had  no  interest  in  the  house, 
and  that  there  was  no  rent  due  until  March 
25th,  and  that  Harrell  was  killed  on  the 
0th  of  March.  Mrs.  Freeney,  while  on  the 
stand,  referred  in  her  statement  to  the  re- 
ceipts given  for  rents  and  exhibited  them, 
when  her  counsel  told  her  to  hand  them  to 
the  jury,  and  she  did  so,  and,  after  the  jury 
had  examined  them  and  handed  them  back, 
then  the  Solicitor  General  requested  the  ste- 
nographer to  mark  them  for  identification. 
When  Mr.  Bowen,  from  whom  Mrs.  Fre^iey 
claimed  the  house  was  rented  and  who  had 
been  paid  the  rent  by  her,  took  the  stand  and 
was  being  cross-examined  by  Mr.  De  Lacy, 
who  was  conducting  the  examination  fur  the 
defendant  Mr.  De  Lacy  handed  Bowen  one 
of  the  receipts,  and  put  the  following  ques- 
tion: Q.  "Did  you  make  that  receipt?  Ans. 
Tes,  sir.  Q.  That  covered  the  9th  of  March, 
the  day  he  was  killed,  did  it  not— from  Feb- 
ruary 25th  to  March  25th?  Ans.  No,  sir; 
February  25th  to  whatever  day  this  was.  Q. 
When  did  you  collect?  Ans.  This  is  the  18th 
of  March.  I  got  it  after  Mrs.  Freeney  was 
in  jaiL"  Immediately  after  this  answer, 
which  was  the  last  one  made  by  the  witness, 
Mr.  De  Lacy  said,  referring  to  the  receipt 
on  which  Bowen  had  been  examined:  "We 
offer  that  with  the  others.  They  are  already 
in  evidence."  To  this  remark  of  Mr.  De  Lacy 
the  Solicitor  General  replied:  "All  right" 
Under  this  statement  from  the  court  the  de- 
fendant did  introduce  evidence,  and  thus  lost 
the  right  to  the  opening  and  conclusion  of  the 
argument    It  is  said  that  the  receipts  are 
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not  In  the  brief  of  eTldence,  and  that  this 
Bhowa  that  they  were  not  IntroducecL  They 
are  briefly  described  at  the  close  of  the  state- 
ment 

The  court  refused  to  allow  the  evidence 
to  be  withdrawn  so  as  to  give  the  defendant 
the  right  to  the  opening  and  conclusion. 
This  was  not  error  under  the  case  of  Zipper* 
er  y.  Mayor  and  Aldermen  of  Savannah,  128 
Ga.  135,  57  S.  B.  811.  While  in  this  case  the 
effort  to  withdraw  was  doubtless  made  in 
entire  good  faith,  and  we  do  not  mean  to  In- 
timate anything  to  the  contrary,  yet  the  ech 
tablishment  of  a  rule  that  the  defendant  has 
the  right  to  introduce  evidence,  and  after- 
wards withdraw  it,  and  claim  the  opening 
and  conclusion  of  the  argument,  might  lead 
to  a  situation  not  contemplated  by  the  stat- 
ute. Suppose  that  the  defendant  in  a  crim- 
inal case  should  introduce  all  the  evidence, 
oral  and  documentary,  which  he  could  ob- 
tain; but  the  state  should  Introduce  evidence 
overwhelmingly  rebutting  and  disproving  it, 
If  the  rule  suggested  were  adopted,  upon  find- 
ing that  the  evidence  would  probably  not 
avail  him,  he  might.  Just  before  the  begin- 
ning of  the  ar^gument,  announce  that  his  ev- 
idence was  withdrawn,  and  claim  the  con- 
clusion of  the  argument  Thus  he  might 
experiment  by  introducing  evidence,  and 
securing  such  impression  as  it  might  have 
on  the  Jury,  and  still  retain  the  option  to 
return  to  the  position  of  having  introduced 
no  evidence,  and  thereby  securing  the  ad- 
vantage of  the  opening  and  conclusion  in  the 
argument 

4,  5.  It  is  often  said  that  every  man's 
house  is  his  castle.  In  early  days  men  were 
compelled  to  protect  themselves  in  their  hab- 
itations by  preparing  them  against  attadcs; 
and  thus  in  time  the  dwelling  came  to  be 
known  as  the  "dweller's  castle";  .the  name 
probably  having  its  origin  In  feudal  times. 
If  attacked  in  his  home,  he  did  not  have  to 
retreat,  but  could  use  necessary  force  to  eject 
the  intruder.  It  was  not  lawful  to  kill  for 
a  bare  trespass  on  property.  It  must  have 
been  at  least  forcible.  The  exact  character 
of  invasion  which  would  authorize  a  killing 
under  the  common  law  has  brought  out  dif- 
ferent expressions.  In  some  cases  it  was 
stated  that  the  own^  of  the  dwelling  could 
resist  a  forcible  entry  therein  by  force,  but 
had  no  right  to  kill  the  trespasser,  unless 
necessary  to  prevent  the  commission  of  a 
felony  on  his  person  or  property,  or  on  the 
person  of  some  one  under  his  protection  in 
the  house.  In  others  the  words  "serious  in- 
jury'* were  also  used.  State  v.  Taylor,  143 
Mo.  150,  44  S.  W.  785.  Some  other  au- 
thorities seem  not  to  limit  the  rule  so  strict- 
ly. On  the  general  subject  see  1  Bish.  Gr. 
Jx  (8th  Ed.)  S  859;  Young  v.  State  of  Ne- 
braska (Neb.)  104  N.  W.  867,  2  L.  R.  A.  (N. 
S.)  66,  and  note;  Askew  v.  State,  94  Ala. 
4,  10  South.  657,  83  Am.  St  Rep.  83,  and 
note;  Garroll  v.  State  23  Ala.  28,  58  Am.  Dec. 
282;   note  to  State  v.  Sumner,  55  S.  G.  32, 


32  S.  B.  771,  74  Am.  St  Rep.  707,  126^-730; 
State  V.  Patterson,  45  Vt  308,  12  Am.  Rep. 
200,  and  note;  Allen  v.  State  (Tex.  Gr.  App.) 
66  S.  W.  671;  Clark's  Gr.  Law  (2d  Ed.)  170; 
Archbold's  Gr.  PI.  &  Bv.  796,  and  note.  In 
the  Penal  Gode  enacted  by  the  Legislature 
in  1833  occurs  the  section  which  is  now 
codified  as  section  72  of  the  present  Penal 
Gode  of  1895.  It  reads  as  follows:  *'If  after 
persuasion,  remonstrance,  or  other  gentle 
measures  used,  a  forcible  attack  and  inva- 
sion on  the  property  or  habitation  of  anoth- 
er cannot  be  prevented  it  shall  be  Justifiable 
homicide  to  kill  the  person  so  forcibly  attack- 
ing and  invading  the  property  or  habitation 
of  another;  but  it  must  appear  that  such 
killing  was  absolutely  necessary  to  prevent 
such  attack  and  invasion,  and  that  a  serious 
injury  was  intended,  or  might  accrue  to  the 
person,  property  or  family  of  the  person 
killing."  In  section  70  it  had  been  provided 
that  it  would  be  Justifiable  homicide  to  slay 
in  self-defense,  or  in  defense  of  habitation, 
property,  or  person  against  one  who  mani- 
festly intends  or  endeavors  by  violence  or 
surprise,  to  commit  a  felony  on  either.  Un- 
der that  section  persuasion,  remonstrance,  or 
gentle  means  are  not  declared  to  be  first  re- 
quired. Section  72  quoted  above  has  refer- 
ence to  forcible  attacks  and  invasions  of 
property  or  habitation.  In  such  cases,  if 
gentle  measures  will  not  avail,  homicide  be- 
comes Justifiable,  provided  such  killing  is  ab- 
solutely necessary  to  prevent  such  attack 
and  iiivasion,  and  that  a  serious  injury  is 
intended,  or  might  accrue  to  the  person, 
property,  or  family  of  the  person  killing.  If 
this  section  meant  that  the  injury  must  nec- 
essarily amount  to  a  felony,  it  would  require 
more  forbearance  and  precaution  to  Justify 
defense  of  person  or  property  in  an  attack 
upon  one's  own  home  than  anywhere  else. 
Such  is  not  the  meaning  of  the  statute. 

In  Pound  v.  State,  43  Oa.  88,  186,  it  was 
said  that  the  section  under  review  (then  num- 
bered 4266)  applied  only  to  the  defense  given 
to  a  person  in  protecting  his  habitation,  or 
property,  or  family,  or  himself,  while  in 
such  place,  from  forcible  attack.  Some  doubt 
as  to  this  was  afterwards  expressed  (Craw- 
ford V.  State,  90  Ga.  701,  17  S.  E.  628,  35  Am. 
St  Rep.  242) ;  but  we  think  it  is  sound.  The 
property  concerned  in  the  Crawford  Case 
was  meat  which  was  being  hauled  on  a 
wagon  traveling  along  the  road;  and  what 
was  said  as  to  the  necessity  for  the  crime  to 
be  a  felony  had  reference  to  the  case  before 
the  court  not  to  a  question  of  forcible  attack 
and  invasion  of  the  habitation.  In  Pound's 
Case,  43  Ga.  135,  It  was  said  that  the  section 
(now  72  of  the  Penal  Gode)  "classes  another 
line  of  defense  after  remonstrance.  Such 
forcible  attack  may  not  comprehend  felony, 
but  serious  injury."  This  was  said  in  the 
opinion  in  discussing  the  two  sections  above 
mentioned.  See  on  general  subject  Horton 
V.  State,  110  Ga.  739,  743,  35  S.  E.  659;  Pal- 
mour  V.  State,  116  Ga.  269,  271,  42  a  B.  512. 
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And  compare  (on  section  70  as  to  riotous  and 
tumultuous  entry  by  two  or  more)  Smith  v. 
State,  106  Qa.  674,  682,  82  S.  E.  851,  71  Am. 
St  Rep.  286.  It  must  be  carefully  borne  in 
mind  that  this  does  not  give  a  free  license 
to  kill  for  slight  provocation.  It  must  ap- 
pear that  such  killing  was  absolutely  neces- 
sary to  prevent  the  forcible  attack  and  inva- 
sion, and  that  a  serious  injury  was  intended 
or  might  accrue  to  the  person,  property,  or 
family  of  the  slayer.  No  exact  definition  of 
the  words  "serious  injury,*'  as  used  in  this 
statute,  has  been  made.  Clearly  it  does  not 
authorize  the  taking  of  human  life  because 
of  every  mere  trespass  upon  property,  or  be- 
cause of  mere  insulting  words.  In  Nix  ▼. 
State,  120  Ga.  163,  47  S.  B.  516,  Mr.  Justice 
Cobb  said:  "It  may  be  that  a  case  might 
arise  where  a  trespass  upon  property  would 
be  of  such  a  grave  nature  as  to  amount  to  a 
serious  injury  within  the  meaning  of  the  sec- 
tion ;  in  other  words,  that  a  trespass  in  its 
nature,  gravity,  and  consequences  would  be 
such  that  the  law  might  authorize  the  taking 
of  human  life  to  prevent  its  commission.  But 
such  a  condition  of  affairs  would  be  of  rare 
occurrence  in  the  transaction  of  human  af- 
fairs, and  certainly  would  not  arise  out  of 
one  of  the  ordinary  and  every-day  quarrels 
about  property  rights."  The  threatened  In- 
Jury  must  be  grave  in  its  character  and  con- 
sequences. Human  habitation  is  sacred,  but 
so  likewise  is  human  life,  and  the  necessity 
for  slaying  and  the  seriousness  of  the  Im- 
pending injury  to  person,  property,  or  family 
must  concur  to  render  the  homicide  Justi- 
fiable under  this  section  of  the  Penal  Code 
after  gentle  measures  to  prevent  the  forcible' 
attack  and  invasion  have  been  used. 

It  being  error,  as  an  abstract  proposition, 
to  charge  that  the  serious  Injury  referred  to 
in  this  statute  must  amount  to  a  felony,  was 
this  error  such  as  to  require  a  reversal  in  the 
present  case?  On  this  point  the  Justices  of 
this  court  are  equally  divided  in  opinion. 
Justices  BECK,  ATKINSON,  and  HOLDEN 
entertain  the  view  which  may  be  thus  stated: 
The  statement  of  the  accused,  if  accepted  by 
the  Jury,  would  have  authorized  a  finding 
that  there  was  a  forcible  attack  and  invasion 
on  her  habitation,  and  that  a  seribus  injury 
was  intended  or  might  have  accrued,  which 
did  not  amount  to  a  felony,  and  therefore 
an  error  in  charging  on  that  subject  was  ma- 
terial, and  should  require  a  new  trial.  The 
view  of  Chief  Justice  FISH  and  Justices 
EVANS  and  LUMPKIN  may  be  thus  stat- 
ed: No  theory  of  forcible  attack  and  inva- 
sion upon  the  habitation  of  the  accused  can 
arise  out  of  the  evidence;  and  it  Is  exceed- 
ingly doubtful  if  any  such  theory  can  be 
properly  derived  from  the  statement  of  the 
accused.  It  would  seem  to  make  rather  a 
case  of  attack  upon  her  person  than  upon  her 
habitation.  If  such  a  theory  can  arise  from 
the  statement,  and  it  be  accepted  by  the  Jury, 
the  facts  which  she  stated  make  a  case  of 
an  effort  by  the  deceased  to  commit  a  felony 


on  her  (rape^  homicide,  or  shooting  at  an- 
other), and  raise  no  theory  of  "a  serious  in- 
Jury"  less  than  a  felony.  The  charge,  there- 
fore, could  not  have  injured  her.  The  court 
charged  fully  on  the  law  of  voluntary  man- 
slaughter (including  provocation  by  assault), 
and  the  law  of  self-defense,  and  of  defense 
of  person  and  property  against  one  who  at- 
tempts by  violence  or  surprise  to  commit  a 
felony  on  either,  and  the  law  of  reasonable 
fears.  The  accused  had  the  full  benefit  of 
every  theory  In  her  case;  and  the  inaccuracy 
in  regard  to  section  72  furnishes  no  ground 
for  a  reversal. 

6.  The  remaining  grounds  of  the  motion 
for  a  new  trial  do  not  require  special  men- 
tion. Some  of  them  complain  of  a  failure  to 
give  certain  charges;  but  the  presiding  Judge 
certified  that  no  written  requests  to  give 
them  were  made.  Some  of  the  grounds  com* 
plain  of  charges  which  in  themselves  were 
correct;  others  of  charges  which,  when  con* 
sidered  in  connection  with  the  notes  of  the 
presiding  Judge  and  the  entire  charge  of 
the  court,  were  not  such  as  to  require  a  re* 
versal.  Some  complain  of  the  admission  of 
evidence,  without  setting  out  the  evidence 
itself.  One  complains  of  the  testimony  of 
a  named  witness  (without  stating  what  it 
was)  that  it  was  admitted  over  objection 
by  the  defendant,  ''upon  the  ground  that  she 
had  been  previously  examined."  It  would 
serve  no  good  purpose  to  take  up  each  of 
these  grounds  and  show  wherein  it  is  de- 
ficient in  itself,  or  is  explained  by  the  note 
of  the  court,  or  that  it  is  not  error  for  the 
reason  assigned,  or  that,  when  taken  in  con- 
nection  with  the  charge  as  a  whole.  It  1» 
not  of  such  a  character  as  to  necessitate  a 
new  trial.  Without  pronouncing  the  charge 
or  rulings  perfect  in  ail  respects,  if  there 
were  any,  other  inaccuracies,  they  do  not  re- 
quire a  new  trial. 

Judgment  afllrmed. 


(128  Oa.  770> 
HARPER  V.  STATE, 
(Supreme  Court  of  Georgia.    Dec.  21,  1907.) 

1.  HoMiciDV— Abbestino  Officeb— Evidercb. 

In  a  prosecution  for  the  homicide  of  an 
arresting  officer,  evidence  which  tends  to  show 
the  purpose  of  the  deceased  was  to  effect  an 
arrest,  and  that  the  slayer  was  a  fugitive  from 
JuHtice,  is  competent 

[Ed.  Note.— For  cases  In  point,  see  Gent  Dig. 
vol.  26,  Homicide,  S  873.] 

2.  Csnf TNAL  Law  —  Writ  of  Bbbob  —  Habic- 
LBSS  Ebbob. 

Resolving  any  possible  doubt  as  to  the  ad- 
missibility of  parol  evidence  to  prove  the  con- 
tents of  a  collateral  writine,  in  favor  of  the 
defendant,  under  the  facts  of  this  case  (evoi  if 
error  was  committed),  it  was  harmless. 
8.  HoicioiOE  —  Dying  Dbolabations  —  Pbis- 
ENCB  OF  Death. 

The  evidence  submitted  to  the  court  was 
sufficient  to  show  that  the  dying  declarations 
were  made  in  articulo  mortis,  and  that  the  de- 
clarant was  at  the  time  conscious  of  his  condi- 
tion, and  there  was  no  error  in  submitting  such 
to  the  Jury.    The  charge  of  the  court  on  the 
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•abject  of  dying  declaratioDfl  was  not  open  to  the 
objectiona  made  againut  it. 

[Bd.  Note.— For  cases  in  point,  see  Cfent  Dig. 
Tol.  26,  Homicide,  SS  425-^] 

4.  SAME->EVIDEIV0B— EXPBBTB. 

Where  it  was  shown  that  the  bullet  which 
Inflicted  the  wound  was  metal  jacketed,  and 
the  wound  was  infected,  it  was  proper  to  allow 
an  expert  to  testify  that  a  bullet  of  that  char- 
acter would  produce  infection,  and  that  an  in- 
flammatory condition  would  follow. 

5.  Same  —  Witnesses  —  Instbuctions  — 
AoorsED— Oboss-Exaicination. 

'*It  was  not  error  to  inform  the  jury  that 
the  prisoner  was  not  subject  to  be  cross-exam- 
ined on  his  statement  without  his  consent." 

6.  Same  —  Instbuctions  —  Failube  to   Pbo- 
DUCE  Evidence— Pbesumptions. 

In  a  prosecution  for  homicide,  where  the 
state  omits  to  offer  a  witness  who  was  present 
at  the  place  of  the  homicide,  but  who  is  not 
shown  to  have  seen  the  killing,  and  relies  on  cir- 
cumstantial evidence,  incrimmating  admissions, 
and  the  dying  declarations  of  the  deceased  to 
establish  the  .defendant's  guilt,  and  where  the 
witness  is  in  court  accessible  to  the  defendant, 
it  is  not  error  for  the  court  to  refuse  to  chargtc 
Pen.  Code  1895,  f  989,  relating  to  the  "pre- 
sumption arising  from  failure  to  produce  evi- 
dence." 

7.  Homicidb—Abbest— Killing  Opficeb— De- 
OBEE  OF  Offense. 

An  officer  may  arrest  an  escaped  felon  with- 
out a  warrant,  and,  if  such  escaped  felon  slay 
the  officer,  without  notice  of  his  official  charac- 
ter, solely  to  prevent  an  arrest,  the  crime  is 
murder. 

[Ed.  Note— For  cases  in  point,  see  Oent  Dig. 
vol.  26,  Homicide,  fiS  33,  3^] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Murray  Comj* 
ty;   A.  W.  Fite,  Judge. 

John  Harper  was  convicted  of  murder, 
and  he  brings  error.     Afllrmed. 

W.  W.  Sampler  and  Griffin  &  Attaway,  for 
plaintiff  in  error.  O.  L.  Henry,  C.  N.  King, 
Geo.  G.  Glenn,  Sam  P.  Maddox,  Sol.  Gen., 
and  Jno.  C.  Hart,  Atty.  Gen.,  for  the  State. 

EVANS,  P.  J.  John  Harper  was  convict- 
ed of  the  murder  of  Ben  C.  Keith,  and  ex- 
cepts to  the  court's  refusal  to  grant  him  a 
new  trial.  The  proof  submitted  by  the  state 
disclosed  that  the  homicide  occurred  under 
these  circumstances:  A  warrant  had  issued 
from  the  superior  court  of  Fannin  county 
against  the  defendant  for  a  murder  alleged 
to  have  been  committed  in  that  county  in 
December,  1906.  He  had  eluded  the  officers 
of  Fannin  county,  and  had  taken  refuge  in 
Murray  county,  passing  under  an  assumed 
name.  The  deceased  was  the  sheriff  of  Mur- 
ray county,  and  had  been  pointed  out  to  the 
defendant  as  such.  The  deceased  received 
notice  that  the  defendant  was  domiciled  at 
a  certain  house  in  Murray  county,  and' was 
wanted  by  the  authorities  of  Fannin  county 
to  answer  to  the  crime  of  murder.  Accom- 
panied by  a  posse,  on  July  25,  1907,  the  sher- 
iff went  to  the  house  where  the  defendant 
was  staying  to  effect  his  arrest  The  de- 
fendant was  not  at  the  house,  and  the  sher- 
iff and  posse  stationed  themselves  so  as.  to 
keep  the  house  under  surveillance.    The  de- 


ceased and  a  young  man  named  Foster  ocmi- 
cealed  themselves  behind  a  stump.  About  9 
o'clock  at  night  the  defendant  came  along  the 
highway,  and  was  commanded  by  the  sheriff 
to  halt  As  soon  as  the  sheriff  called  upon 
him  to  halt,  he  fired  upon  the  sheriff.  The 
sheriff  returned  the  fire.  The  defendant 
fired  two  or  three  times,  inflicting  a  mortal 
wound,  which  caused  the  sheriff's  death 
three  or  four  days  later.  The  defendant 
was  Immediately  taken  in  custody.  He  was 
armed  with  a  very  large  pistol,  loaded  with 
metal  capped  bullets.  He  was  asked  why  he 
carried  the  pistol,  and  replied  '*that  he  didn't 
aim  to  go  back  to  Fannin  county,  and  aimed 
for  that  gun  to  defend  him."  He  said  that 
he  shot  the  deceased  to  get  away  from  him. 
1.  The  court  allowed  in  evidence  a  postal 
card,  containing  an  offer  of  reward  for  the 
arrest  of  the  defendant  who  was  said  to  be 
wanted  in  Fannin  county  for  the  assassina- 
tion of  J.  A  England  on  December  21,  1906w 
The  postal  card  gave  a  minute  description  of 
the  defendant  The  card  was  unsigned.  Ob- 
jection was  made  to  the  card  being  received 
in  evidence,  on  the  ground  that  It  was  Ir- 
)relevant  and  the  statement  In  the  card  that 
the  defendant  was  wanted  for  assassinating 
one  England,  was  calculated  to  arouse  the 
prejudice  of  the  Jury.  It  was  shown  that 
this  card  had  been  given  to  the  deceased. 
The  state  submitted  evidence  tending  to 
show  that  the  defendant  had  escaped  from 
Fannin  county,  and  was  evading  arrest  for 
a  crime  committed  In  that  county.  The  de- 
ceased was  the  sheriff  of  the  cotmty  where 
the  fugitive  had  taken  refuge.  The  offense 
committed  by  the  fugitive  was  a  felony,  and 
the  sheriff  or  any  private  person  may  lawful- 
ly arrest  a  fugitive  felon  upon  reasonable 
and  probable  grounds  of  suspicion  of  his 
guilt  Pen.  Code  1895,  $  900;  Snelllng  v. 
State,  87  Ga.  50,  13  S.  E.  154.  Upon  proof 
that  the  deceased  was  acting  upon  informa- 
tion derived  in  part  from  this  postal  card,  it 
was  admissible  as  explanatory  of  the  conduct 
of  the  deceased  at  the  time  of  receiving  his 
mortal  wound.  The  denomination  of  the 
homicide  as  an  assassination  would  not  ren- 
der the  card  inadmissible.  A  bench  warrant 
against  the  defendant  Issued  from  Fannin 
superior  court  upon  an  indictment  for  mur- 
der was  allowed  in  evidence.  The  warrant 
was  admissible  as  one  of  the  elements  tend- 
ing to  show  that  the  defendant  was  a  fugi 
tlve  from  Justice.  The  language  of  Lumj 
kin,  J.,  in  Small's  Case.  99  Ga.  31,  25  S.  E. 
614,  is  peculiarly  appropriate  to  the  facts 
of  the  present  case:  "The  vitally  controlling 
issue  in  the  case  was  whether,  in  commit- 
ting the  homicide,  the  accused  was  resisting 
a  lawful  attempt  to  arrest  him,  or  in  good 
faith  making  a  defense  against  an  unlawful 
assault  upon  himself,  or  what  he  honestly 
believed  was  such  an  assault.  The  motives 
of  the  accused  were  directly  in  Issue,  and 
any  evidence  fairly  Illustrating  or  Throwing 
light  upon  the  same  was  competent  as  be- 
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lug  explanatory  of  his  Gonduct  under  the 
surrounding  circumstances." 

2.  The  court  allowed  a  witness,  the  sheriff 
of  Fannin  county,  to  testify  that  he  received 
a  telegram  from  one  Russell,  asking  if  the 
defendant  was  wanted  In  Fannin  county  for 
murder,  and  that  he  replied  that  the  defend- 
ant was  wanted.  The  objection  to  this  testi- 
mony was  that  the  telegrams  were  the  best 
evidence  of  their  contenta  Mr.  Russell,  who 
sent  the  telegram  of  Inquiry,  and  received  the 
reply,  testified  that  he  communicated  the  in- 
formation derived  in  this  way  to  the  de- 
ceased, and  accompanied  the  deceased  as  a 
member  of  the  posse  to  arrest  the  defendant. 
The  exception  to  this  testimony  relates  to 
the  mode  of  proof,  and  not  to  the  competency 
of  what  was  therein  contained  as  evidence. 
Even  if  it  was  error  to  allow  parol  proof  of 
the  contents  of  the  telegrams,  such  error  was 
not  prejudicial  to  the  accused.  Russell  tes- 
tified that  he  had  given  the  information  de- 
rived from  the  telegrams  to  the  deceased, 
and  the  only  effect  the  alleged  objectionable 
testimony  could  have  had  was  to  disclose  the 
source  of  Russell's  information.  It  was  im- 
material through  what  medium  Russell  ob- 
tained his  knowledge  that  the  defendant's  ar- 
rest was  desired  by  the  Fannin  county  officer. 
He  did  give  this  information  to  the  deceased, 
upon  the  faith  of  which  deceased  acted.  The 
source  of  Russell's  information  was  not  an 
issue,  and  the  defendant  was  not  hurt  by  the 
court  allowing  parol  proof  of  the  telegrams. 

3.  The  deceased  was  shot  Wednesday  night, 
and  died  the  following  Sunday.  The  state  of- 
fered three  witnesses  to  prove  the  dying  dec^ 
larations  of  the  deceased  as  to  the  cause  of 
his  death,  and  the  person  who  killed  him. 
The  declarations  were  made  by  the  deceased, 
respectively,  Wednesday  night,  Thursday,  and 
Friday  evening  before  his  death.  The  objec- 
tion was  that  the  evidence  did  not  disclose 
that  the  declarant  was  in  the  article  of  death 
and  conscious  of  his  condition  at  the  time  of 
making  the  declaration.  It  appears  from  the 
evidence  of  each  witness  that  the  deceased 
Just  before  making  the  statement  declared 
that  his  wound  was  mortal,  and  that  he 
thought  he  was  going  to  die.  One  of  the 
witnesses  testified  that  he  tried  to  encourage 
him,  and  told  him  that  he  would  probably 
not  die,  but  the  deceased  declared  that  "he 
was  done  for  or  would  die,  or  something  to 
that  effect"  The  ball  penetrated  the  abdomen 
and  perforated  the  intestines,  and  physicians 
testified  that  it  was  necessarily  mortal.  The 
character  of  the  wound,  and  the  persistent 
declaration  of  the  deceased  that  he  knew  he 
would  die  from  it,  made  such  a  prima  facie 
case  as  to  carry  such  declarations  to  the  Jury. 
The  mere  fact  that  death  did  not  supervene 
immediately  would  not  render  the  testimony 
incompetent  In  Bryant  v.  State,  80  Ga.  272, 
4  S.  E.  853,  the  dying  declarations  were  made 
on  Friday  before  the  declarant's  death  on 
the  following  Wednesday,  and  the  declara- 
tions were  held  competent.    In  Jackson  v. 


State,  56  Qa.  235,  some  of  the  statements 
were  made  on  Friday  and  others  at  an  earlier 
period,  and  the  deceased  died  on  Saturday. 
The  deceased  declared,  when  he  made  each 
statement,  that  he  felt  that  he  would  die, 
and  this  evidence  was  held  competent  The 
test  is  not  80  much  the  contiguity  between  the 
making  of  the  statement  and  the  death  of  the 
declarant,  as  whether  they  were  made  in  ar- 
ticulo  mortis,  and  when  he  was  conscious  of 
his  condition.  We  think  the  proper  founda- 
tion for  the  admission  of  the  dying  declara- 
tions was  made,  find  the  court  properly  sub- 
mitted them  to  the  Jury.  The  exception  to 
the  charge  on  this  subject  is  manifestly  with- 
out merit 

4.  It  was  shown  that  the  bullet  which  caus- 
ed the  death  of  the  deceased  was  "metal  Jadc- 
eted."  A  physician  was  asked  what  would 
have  been  the  result  of  a  flesh  wound  made 
with  that  character  of  bullet,  and  answered 
that  it  would  produce  infection  in  a  wound, 
and  an  inflammatory  condition  would  follow. 
Objection  was  made  to  this  testimony  on  the 
ground  that  it  was  hypothetical,  not  based 
on  the  facts,  and  was  irrelevant  and  imma- 
terial. The  objection  was  not  well  taken,  as 
the  physician  also  testified  that  the  wound 
was  infected. 

6.  Exception  is  taken  to  the  following 
charge,  the  criticism  being  that  it  was  mis- 
leading, and  calculated  to  impress  the  Jury 
that  the  defendant  could  have  testified  in 
his  own  behalf,  and  been  cross-examined, 
had  he  consented  thereto:  •*The  law  provides 
that,  upon  the  trial  of  a  criminal  case,  the 
defendant  may  make  to  the  court  and  Jury 
such  statement  as  he  may  deem  proper  in  his 
defense.  He  is  not  under  oath  nor  subject  to 
cross-examination  without  his  consent,  and 
you  may  give  this  statement  Just  such  weight 
as  you  may  see  proper."  This  was  substan- 
tially the  section  of  the  Code.  Pen.  Code 
1895,  S  1010.  It  was  not  error  to  give  It 
Murray  v.  State,  85  Ga.  381,  11  S.  E.  655. 

6.  Counsel  requested  the  court  to  cha^e 
Pen.  Code  1895,  §  989,  as  follows :  "When  a 
party  has  evidence  in  his  power  and  within 
his  reach,  by  which  he  may  repel  a  claim  or 
charge  against  him,  and  omits  to  produce  it, 
or,  having  more  certain  and  satisfactory  evi- 
dence in  his  power,  relies  upon  that  which  is 
of  a  weaker  and  inferior  nature,  a  presump- 
tion arises  that  the  charge  or  claim  is  well 
founded,  but  this  presumption  may  be  re- 
butted." It  was  contended  that  this  section 
was  applicable,  inasmuch  as  it  appeared  from 
the  testimony  that  one  Carl  Foster  was 
present  and  witnessed  the  homicide,  and  that 
his  bame  appeared  upon  the  indictment  as  a 
witness.  It  also  appeared  that  the  witness 
was  under  sut^oena,  and  was  in  court  The 
court  refused  this  request,  and  stated  In  the 
presence  of  the  Jury  that  he  would  not  give 
it  in  charge  as  the  witness  was  present,  and 
could  have  been  Introduced  by  either  party. 
The  plaintiff  in  error  insists  that  his  request 
should  have  been  given  because  the  prosecu- 
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tlon,  Instead  of  introducing  an  eyewitness  to 
the  homicide,  relied  upon  the  dying  declara- 
tions of  the  deceased  and  other  circumstan- 
ces, to  establish  the  defendant's  guilt  This 
section'  appears  both  in  Civ.  Code  1885,  | 
5163,  and  in  Pen.  Code  1895,  S  989.  In  a 
criminal  case  the  prosecution  is  not  called 
upon  to  produce  every  eyewitness  to  the 
transaction.  The  burden  which  the  law 
places  upon  the  prosecution  is  to  establish 
the  defendant's  guilt  of  the  crime  charged 
by  competent  evidence  beyond  a  reasonable 
doubt.  Although  the  evidence  tends  to  show 
that  Foster  was  near  the  deceased  at  the 
time  he  received  the  mortal  wound,  it  does 
not  show  that  Foster  really  saw  or  heard 
what  transpired  at  the  time.  Besides,  the 
witness  was  in  court,  accessible  to  the  ac- 
cused, and  could  have  been  called  by  him  to 
disprove  the  facts  and  circumstances  relied 
on  by  the  state,  if  In  point  of  fact  he  would 
have  delivered  such  contradictory  testimony 
had  he  been  called.  It  is  sometimes  the  case 
that  the  only  eyewitness  to  a  crime  is  un- 
friendly to  the  state,  and  his  sympathies  are 
enlisted  In  the  defendant's  behalf.  It  may 
be  that  such  a  witness  is  so  devoid  of  char- 
acter that  he  would,  not  hesitate  to  perjure 
himself  in  order  to  assist  the  defendant  to 
escape  the  consequences  of  his  criminal  act 
To  require  the  state  to  produce  such  a  wit- 
ness under  penalty  of  an  instruction  that  the 
failure  to  produce  him  would  raise  the  pre- 
sumption that  the  other  testimony  offered  to 
establish  the  defendant's  guilt  is  unworthy 
of  belief  would  paralyze  courts  of  Justice  In 
the  enforcement  of  the  criminal  law. 

7.  The  court  charged:  "Now  gentlemen,  as 
to  whether  or  not  the  defendant  killed  the  de- 
ceased to  prevent  an  arrest,  you  may,  and 
should,  take  into  consideration  all  the  testi- 
mony with  reference  to  the  charge  against 
him  in  Fannin  county.  A  certain  wari'ant 
has  been  introduced  before  you  and  the  evi- 
dence of  the  sheriff  of  that  county,  and  a 
certain  card  purporting  to  be  aB  offer  of  a 
reward.  All  of  these  facts  are  before  you, 
not  for  the  purpose  of  showing  that  the  de- 
fendant is  guilty  of  the  offense  charged  there, 
but  you  may  consider  them  in  so  far  as  they 
may  throw  some  light  upon  the  question  as 
to  whether  or  not  he  knew  that  he  was 
charged  with  that  crime,  whether  or  not  he 
was  a  fugitive  from  Justice,  and  whether  or 
not  he  believed  and  had  cause  to  believe, 
when  Keith  ordered  him  to  hold  up  his  hands, 
if  he  did  so  order,  as  the  state  contends, 
whether  he,  in  fact,  believed  and  had  cause 
to  believe  that  the  deceased,  Keith,  was  mak- 
ing an  arrest,  and  whether  or  not  he  did  the 
killing  to  prevent  an  arrest"  This  charge  is 
alleged  to  be  error  because  it  "takes  from  the 
consideration  of  the  jury  the  defendant's 
theory  of  the  case,  and  leaves  the  jury  to  be- 
lieve that  if  he  was  charged  with  a  crime  in 
Fannin  county  that  he  would  not  be  Justified, 
even  though  the  deceased,  Keith,  fired  upon 
him  without  giving  him  knowledge  or  Infor- 


mation that  he  was  the  sheriff  and  authorlased 
to  arrest  him,  even  though  the  Jury  might 
believe  that  the  deceased  fired  upon  him  with- 
out Imparting  information  as  to  the  purpose 
of  the  deceased  when  he  accosted  him  on  the 
public  highway."  The  defendant  in  his  state- 
ment claimed  the  homicide  to  be  Justi^able; 
aBd  as  we  Interpret  this  assignment  of  error, 
the  criticism  of  the  charge  is  that  it  excluded 
his  defense  of  Justification  because  it  was 
charged  with  a  crime  in  Fannin  county.  We 
do  not  think  the  charge  is  open  to  this  ob- 
jection. Exception  is  also  taken  to  the  fol- 
lowing excerpt  from  the  charge:  "As  I  have 
said,  if  you  find  that  he  shot  afid  killed  Keith 
to  prevent  an  arrest,  as  the  state  contends,  he 
would  be  guilty  of  the  offense  of  murder, 
whether  he  knew  Keith  was  an  oflScer  or 
not"  This  excerpt  was  taken  from  the 
court's  instructions  as  to  the  grade  of  a  homi- 
cide when  committed  by  an  escaped  felon  to 
prevent  an  arrest  The  exception  to  the  quot- 
ed extract  was  that  it  was  misleading,  and 
caused  the  Jury  to  Ignore  the  defendant's 
theory  of  the  case.  The  assignment  of  error 
does  not  disclose  the  defendant's  theory,  and 
we  must  look  to  his  statement  to  discover  it 
There  we  find  it  to  be  Justifiable  homicide. 
A  sheriff  may  arrest  an  escaped  felon  on 
probable  grounds  of  suspicion  without  a  war- 
rant (Johnson  v.  State,  30  Ga.  428).  And  so 
may  a  private  person  (Pen.  Code  1895,  I  900). 
"To  slay  an  officer  to  avoid  being  taken  in  cus- 
tody, knowing  that  his  object  is  to  make  an 
arrest  for  felony  conunitted  several  months 
previously,  is  murder,  but  done  suddenly, 
without  knowledge  of  his  purpose  or  official 
character,  and  without  malice,  It  is  man- 
slaughter. Belief  or  reasonable  grounds  of 
belief  would  be  equivalent  to  knowledge." 
Croom  V.  State,  85  Ga.  718,  11  8.  E.  1035,  21 
Am.  St  Rep.  179.  There  was  evidence  from 
which  the  Jury  could  infer  that  the  defend- 
ant was  an  escaped  felon,  and  killed  the  de- 
ceased to  prevent  an  arrest  The  homicide 
under  these  circumstances  would  be  murdor, 
whether  the  officer  had  a  warrant  or  whether 
the  defendant  knew  he  was  an  officer.  Slnell- 
ing  V.  State,  87  Ga.  50, 13  S.  E.  154. 

After  a  careful  consideration  of  the  entire 
record,  we  find  nothing  which  requires  the 
grant  of  a  new  trial,  and  the  Judgment  is 
affirmed.    All  the  Justices  concur. 


(129  G&.  688) 

BO  WEN,  JEWELL  &  CO.  et  al.  v.  ADAMS. 

(Supreme  Court  of  Georgia.    Dec.  21,  1907.) 

1.  Master  and  Servant— Death  of  Servant 
— Danoerous  Maohinert— AssuiiED  Risk— 
Duty  to  Wahw. 

Tfiough  a  servant  assumes  the  ordinary 
risks  of  his  employment  and  is  bound  to  ex- 
ercise his  own  skill  and  diligence  to  protect  him- 
self, this  assumption  of  risk,  where  the  employ- 
ment concerns  the  operation  of  a  machine  with 
a  defective  or  dangerous  appliance,  is  subject  to 
the  limitation  that  the  servant  must  not  only 
have  actual  or  imputable  knowledge  of  the  de- 
fective machinery,  but  also  of  the  dansrer  at- 
1  tendant  upon  its  use,  where  such  danger  is  not 
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so  obvions  as  to  be  apparent  to  a  person  in  the 
exercise  of  ordinary  care.  With  respect  to  such 
nnassumed  risks,  the  master  is  nnder  duty  to 
warn  the  servant 

(a)  The  petition  was  not  subject  to  general  de- 
murrer. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
to).  d4.  Master  and  Servant  S  310.] 

2.  Pleading— 'Amxndment  — New  Cause  of 

Action. 

An  amendment  which  sets  forth  an  act  of 
negligence  additional  to  others  originally  plead- 
ed as  being  a  concurring  and  contributing  cause 
of  the  injury  for  which  damages  are  asked  in 
the  original  petition,  does  not  add  a  new  and 
distinct  cause  of  action. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  39.  Pleading,  S  694.] 

8.  Master  and  Sebvanis- Death  of  Servant 

—Evidence. 

There  was  sufficient  evidence  to  support  the 
verdict 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant  IS  909-912.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  HanoodE  Coun- 
ty;  H.  M.  Holden,  Judge. 

Action  by  A  D.  Adams  against  Bowen, 
Jewell  &  Co.  and  others.  From  a  judgment 
for  plaintiff,  defendants  bring  error.  Af- 
firmed. 

Wm.  H.  Burwell,  for  plaintlifis  in  error. 
L.  D.  McGregor  and  W.  H.  Fleming,  for 
defendant  in  error. 

EVANS,  P.  J.  This  Is  an  action  by  Anna 
Drucilla  Adams  against  Bowen,  Jewell  & 
Co.  to  recover  damages  for  the  negligent  kill- 
ing of  the  plaintiffs  minor  daughter,  who  at 
the  time  of  her  death  was  an  employ^  of 
defendants.  The  material  parts  of  the  peti- 
tion relied  on  as  showing  that  the  death  of 
plaintiffs  daughter  was  occasioned  by  the 
defendants'  negligence  may  be  briefly  sum- 
marized as  follows :  The  defendants  operat- 
ed a  bag  factory,  and  the  plaintiffs  daughter, 
aged  16,  in  good  health,  and  of  average  in- 
telligence, was  employed  in  the  printing  and 
press  room  of  defendants'  factory.  In  this 
room  were  three  printing  machines.  The 
particular  machine  at  which  plaintiffs  daugh- 
ter worked  was  what  is  known  as  a  single 
printing  machine,  of  old  pattern  and  a  sec- 
ond-hand machine,  and  unlike  the  other  two 
machines,  which  were  of  modem  type.  The 
duties  of  the  employ^  were  to  feed  the  sin- 
gle machine,  and  to  clean  It  when  ordered  by 
the  defendants'  foreman.  One  Zimmerman 
was  employed  by  the  defendants  to  act  as 
"vice  principal  or  quasi  master"  over  the  de- 
fendants' servants  working  in  the  printing 
room.  On  the  day  of  the  catastrophe,  Zim- 
merman stated  to  the  employes  of  defendants 
In  the  printing  room  that  he  had  filled  all 
orders  on  hand,  and  directed  the  employes 
to  clean  the  printing  machines  underneath. 
It  was  Zimmerman's  duty  to  throw  ott  the 
main  belt  that  ran  from  the  main  shafting 
to  the  shafting  that  was  connected  to  the 
printing  machines,  which  duty  he  failed  to 
perform  at  the  time  of  giving  the  command 


to  clean  the  machines.  Instead  of  throwing 
off  the  main  belt,  he  pulled  a  lever  that  threw 
the  minor  belt  from  the  machine  where  the 
employ^  worked  to  a  loose  wheel,  which 
caused  this  machine  to  stop  without  stopping 
the  other  two  machines.  This  lever  was 
used  for  the  purpose  of  throwing  the  minor 
belt  back  to  the  wheel  of  the  printing  ma- 
chine and  putting  it  in  motion.  These  con- 
ditions were  not  patent,  and  were  unknown 
to  the  employ^  who  had  never  been  warned 
of  the  dangers  Incident  thereto.  There  were 
two  rods  underneath  the  single  machine;  one 
of  them  connecting  the  levers,  and  by  moving 
the  rod  a  certain  way  the  lever  would  shift 
the  belt  from  the  loose  pulley  to  the  rigid 
pulley  on  the  machine,  and  the  machine 
would  be  put  in  motion.  The  employ^  did 
not  know  that  by  rubbing  the  rod  atta<^ed 
to  the  lever  the  belt  would  be  shifted  from 
the  loose  pulley  to  the  machine,  nor  was  such 
condition  visible,  nor  was  the  employ^  warn- 
ed of  the  danger.  Neither  did  the  employ^ 
know  that  the  rod  under  the  machine  was  at- 
tached to  the  lever.  In  obedience  to  the 
command  of  Zimmerman,  after  the  single 
printing  machine  fliad  been  stopped,  the  em- 
ploy6  went  underneath  the  machine  for  the 
purpose  of  cleaning  it,  and  while  so  em* 
ployed  Oie  moved  the  rod  attached  to  the 
lever  so  as  to  cause  the  machine  to  be  put  In 
motion,  and  without  fault  on  her  part  she 
was  instantly  killed  by  the  machinery.  It 
was  alleged  that  the  single  printing  machine 
was  not  fit  for  the  purpose  for  which  It  was 
used;  that  it  was  a  risk  to  work  at  the 
same  on  account  of  its  pattern,  and  the  length 
of  time  It  had  been  used.  An  oral  motion 
was  made  to  dismiss  the  petition  because  the 
defendants  were  not  liable  in  damages  for 
the  death  of  the  plaintiffs  daughter,  oocur* 
ring  in  the  manner  therein  alleged.  The 
court  refused  to  dismiss  the  petition,  and 
this  is  assigned  as  error. 

1.  The  chief  dereliction  of  duty  of  the 
master,  as  alleged,  consisted  in  his  failure  to 
warn  the  servant  of  the  danger  Incident  to 
her  employment,  which  danger  was  latent  hi 
character  and  unknown  to  the  servant  The 
servant  worked  at  the  machine  which  killed 
her;  but  In  avoidance  of  the  possible  infer- 
ence from  that  fact  of  her  knowledge  of  the 
machine,  and  the  danger  incident  thereto.  It 
was  alleged  that  the  rod  attached  to  the 
lever  was  underneath  the  maclilne,  that  she 
did  not  know  it-  was  so  attached,  that  the 
danger  from  the  mechanism  was  not  patent 
and  that  she  did  not  know  of  the  danger,  and 
had  not  been  warned  as  to  the  same.  These 
allegations  assign  a  sufficient  reason  why  the 
servant  did  not  apprehend  the  unknown  peril 
associated  with  her  employment  6a.  R.  R. 
Co.  V.  Rayford,  116  Ga.  937,  42  S.  B.  234. 
The  law  imposes  upon  the  master,  if  there 
are  latent  defects  in  the  machinery,  or  dan- 
gers incident  to  an  employment  unknown  to 
the  servant,  of  which  the  master  knows  or 
ought  to  know,  the  duty  to  give  the  servant 
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warning  In  respect  thereto.  Civ.  Code  1895,  | 
2611.  The  servant  assumes  the  ordinary 
risks  of  his  employment,  and  Is  bound  to  ex- 
ercise his  own  skill  and  diligence  to  protect 
himself.  Civ.  Code  1895,  |  2612.  This  as- 
sumption of  risk  Is  subject  to  the  limitation 
that  the  servant  must  not  only  Jmow,  or  in 
the  exercise  of  ordinary  care  should  know, 
the  existence  of  the  defect  in  the  machinery, 
but  of  the  danger  attendant  upon  its  use, 
where  such  danger  is  not  so  obvious  as  to  be 
apparent  to  a  person  of  ordinary  Intelligence. 
Pitts  V.  Fla.  Cent  R.  Co.,  98  Ga.  655,  27  S. 
B.  189.  It  was  alleged  that  the  single  print- 
ing machine  was  unfit  and  dangerous  on  ac- 
count of  its  pattern  and  the  long  time  it  had 
been  in  use.  There  were  two  rods  under- 
neath it;  one  attached  to  the  lever,  which 
started  the  machine,  and  the  other  connected 
with  other  parts  of  the  machinery  in  such  a 
way  that  it  was  not  dangerous  in  handling 
during  the  cleaning  process.  But  there  lurk- 
ed peril  in  the  rod  attached  to  the  lever. 
The  petition  affirms  the  servant's  ignorance 
of  the  danger,  and  that  the  x>erll  was  not  so 
obvious  as  to  be  discernible  by  the  use  of  or^ 
dlnary  diligence.  Under  such  circumstances, 
the  master  owed  a  duty  to  the  servant  to 
warn  her  of  the  hidden  danger,  and  the  serv- 
ant, not  knowing  of  the  peril,  and  engaged 
In  the  work  of  cleaning  the  machine  under 
the  master's  ofder,  had  a  right  to  rely  on 
the  master  to  perform  this  duty.  We  are  of 
the  opinion  that,  as  against  a  general  demur- 
rer, the  declaration  set  forth  a  cause  of  ac- 
tion. 

2.  The  plaintiff  voluntarily  amended  her 
petition  by  striking  paragraph  16,  which  al- 
leged that  the  servant,  in  obedience  to  the 
order  of  the  superintendent,  went  under  the 
■ingle  printing  machine,  after  the  same  had 
been  stopped,  and  began  cleaning  it;  that 
while  in  the  execution  of  this  order  she  moved 
the  rod  that  ran  underneath  the  machine^ 
which  was  attached  to  the  lever,  in  such  a 
way  and  manner  as  to  cause  the  machine  to 
be  put  In  motion;  and  that  this  was  without 
fault  on  her  part,  she  being  ignorant  of  the 
danger  to  which  she  was  exposed  at  the  time 
she  was  killed*  The  amendment  proposed  to 
substitute  for  the  stricken  paragraph  allega- 
tions to  the  effect  that  in  obedience  to  the 
order  of  the  superintendent,  she  went  under- 
neath the  single  machine,  after  the  same  had 
been  stopped,  and  began  cleaning  it,  and 
while  so  engaged  the  machine,  without  fault 
on  her  part  was  put  In  motion  by  the  shifting 
of  the  minor  belt  from  the  loose  to  the  rigid 
pulley,  which  controlled  the  motion  of  the 
machine;  that  the  shifting  of  the  belt  could 
have  been  caused,  and  was  caused,  in  one  ot 
two  ways :  Either  in  the  manner  as  described 
In  the  stricken  paragraph,  or  by  friction  of 
the  belt  on  the  loose  pulley,  which  would 
force  the  belt  to  jump  or  slide  back  to  the 
rigid  pulley.  It  was  further  alleged  that 
this  occurrence  happened  frequently  before 
the  catastrophe,  and  was  due  to  the  imperfect 


adjustment  of  the  belt  and  the  loose  pulley, 
by  allowing  too  much  friction  between  the 
two,  and  that  the  employe  was  Ignorant  of 
this  condition  of  the  machine.  The  defend- 
ants objected  to  the  amendment  because  it 
was  contended  that  it  added  a  new  and  sepa- 
rate cause  of  action.  No  point  was  raised 
that  the  allegation  as  to  the  manner  or  cause 
of  the  machine  being  put  In  motion  was  ex- 
pressed in  the  alternative.  The  new  matter 
introduced  in  the  amendment  which  it  is  con- 
tended adds  a  new  cause  of  action,  is  the  alle- 
gation that  the  belt  and  the  loose  pulley  were 
so  Imperfectly  adjusted  that  the  friction  of 
the  belt  on  the  loose  pulley  forced  the  belt 
to  jump  or  slide  back  on  to  the  rigid  belt  and 
thus  start  the  machine.  At  most,  this  is  but 
an  additional  allegation  of  negligence  on  the 
part  of  the  defendant  Where  a  petition  sets 
out  certain  acts  of  negligence  to  show  a  viola- 
tion by  a  defendant  of  plaintiff's  right,  such 
petition  may  be  amended  by  setting  out  addi- 
tional acts  of  negligence  to  show  the  same 
violation  of  the  same  right  City  of  Colum- 
bus V.  Anglin,  120  Ga.  785,  48  S.  B.  318. 

S.  Upon  the  conclusion  of  the  plaintiff's 
testimony,  the  defendants  moved  a  nonsuit, 
which  was  refused  by  the  court.  The  de- 
fendants then  introduced  testimony,  and  a 
verdict  was  rendered  in  favor  of  the  plain- 
tiff. Error  is  assigned  upon  the  refusal  of 
the  nonsuit  and  because  the  verdict  is  with- 
out evidence  to  support  It  Proof  was  sub- 
mitted to  support  all  the  substantial  allega- 
tions of  the  petition.  It  appeared  that  the 
two  modem  machines  were  equipped  with  a 
safety  clutch  which  held  the  lever  when  the 
belt  was  shifted  from  the  rigid  to  the  loose 
pulley.  Plaintiff's  daughter  usually  worked 
at  one  of  these  new  machines.  The  old  single 
printing  press  was  unprovided  with  this 
safety  contrivance,  and  sometimes  a  rope  was 
used  to  tie  the  lever  so  as  to  prevent  the 
belt  being  inadvertently  or  accidentally  shift- 
ed to  the  rigid  pulley  so  as  to  start  the  ma- 
chine. At  the  time  plaintiff's  daughter,  met 
her  death,  the  lever  was  not  tied  with  a  rope. 
The  single  printing  machine  was  equipped 
with  a  lever  on  either  side  designed  to  shift 
the  belt  back  and  forth  from  the  rigid  to  the 
loose  pulley.  The  levers  were  connected  un- 
derneath the  machine  by  a  rod.  When  the 
body  of  the  employ^  was  taken  from  under 
the  machine,  her  hand  with  a  rag  in  it  was  on 
this  shifting  rod.  There  was  another  rod 
near  to  and  parallel  with  the  rod  connecting 
the  levers.  Four  employes  of  the  press  room 
were  introduced  as  witnesses,  three  of  whom 
testified  that  they  were  not  warned  nor  did 
they  know  of  the  danger  of  rubbing  the  rod 
underneath  the  machine.  The  fourth,  who 
was  introduced  by  the  defendants,  did  not 
testify  upon  this  subject.  The  superintendent 
said  that  he  warned  plaintiff's  daughter  that 
when  she  went  to  clean  the  press  to  always 
tie  the  shifting  rod  lest  she  might  get  hurt, 
and  knew  that  the  employ^  had  seen  the 
press  tied.    He  further  tevtified:    "I  did  not 
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give  Celia  [the  employ^]  any  different  in- 
Btructlons  from  the  others."  Inasmuch  as 
other  employes  who  testified  denied  receiving 
any  instructions  collectively  or  individually, 
and  as  the  superintendent  contended  that 
he  gave  the  deceased  employ^  no  different 
Instructions  than  he  gave  the  others,  the  jury 
could  infer  that  the  employ^  had  not  been 
warned  of  the  peril  incident  to  the  shifting 
rod  because  of  the  failure  to  provide  a  safety 
clutch  to  prevent  an  involuntary  shifting  of 
the  belt  Besides,  as  the  rod  was  underneath 
the  machine,  and  concealed  from  view,  and  in 
close  proximity  to  another  rod,  which  did  not 
control  the  motion  of  the  machine,  the  Jury 
might  also  infer  that  the  danger  was  latent, 
and  not  discoverable  by  a  person  of  average 
intelligence  in  the  exercise  of  ordinary  care. 
The  printing  press  was  of  complicated  mech- 
anism. The  deceased  employ^  was  16  years 
of  age,  and  had  been  working  in  the  printing 
room  but  a  few  months,  most  of  the  time  us- 
ing one  of  the  new  machines,  which  were  pro- 
vided with  safety  appliances.  There  was  tes- 
timony that  it  was  the  duty  of  the  room 
foreman  to  stop  the  machines  when  they 
were  cleaned,  and  that  this  could  only  be 
done  without  danger  to  those  engaged  in 
cleaning  the  presses  by  throwing  the  belt 
from  the  shafting  above.  The  press  was 
not  stopped  in  this  manner  upon  the  occasion 
when  plaintiff's  daughter  was  killed.  Im- 
mediately after  her  death,  an  order  was  giv- 
en that  the  belts  were  to  be  thrown  off  from 
the  shafting  above  when  the  presses  were 
cleaned,  and  the  employes  were  ordered  not 
to  get  under  the  presses  unless  this  was 
done,  and  the  danger  of  doing  so  was  then 
pointed  out  It  did  not  appear  that  the  em- 
ploy6  had  ever  used  the  lever.  The  only  con- 
tested issues  in  the  case  were  the  negligence 
of  the  defendants,  and  the  lack  of  diligence 
on  the  part  of  the  employ^,  and  on  these  is- 
sues there  was  sufficient  evlaence  to  uphold 
the  verdict 

Judgment  affirmed.    All  the  Justices  con- 
cur, except  HOLDEN,  J.,  not  presiding. 

(129  0&.  70») 

MATNARD  et  al.  v.  OREER  et  al. 

(Supreme   Court  of  Georgia.    Dec   21,    1907.) 

1.  Wills  —  Construction  —  Estate  Devised 
—Condition  Subsequent. 

In  1859  a  testator  executed  his  will,  in 
which  he  bequeathed  certain  property  to  a  named 
trustee  for  the  sole  and  separate  use  of  three 
daughters  of  the  testator,  and  any  other  child 
or  children  who  might  be  bom  to  him,  share  and 
share  alike,  and  in  no  manner  to  be  subject  to 
the  debts  or  contracts  of  the  husbands  of  said 
children,  "but  to  be  held  in  trust  by  the  said 
(trustee)  for  their  sole  and  separate  use  upon  the 
following  condition  and  limitation:  that  is  to 
say,  if  either  of  mv  children  now  in  life  or 
hereafter  bom  should  die  without  issue  living?  at 
the  time  of  their  death,  then  the  portion  of  such 
child  or  children  so  dyinf?  is  to  be  held  in  trust 
for  the  survivor  or  survivora  equally,  share  and 
share  alike:  if  all  of  my  children  should  die 
leaving  no  issue  living  at  their  death ;  then  the 


whole  property  bequeathed  them  In  tmst  in  this 
the  sixth  item  of  this  my  will,  with  the  increase, 
18  to  revert  and  become  the  proper^  of  my  es- 
tate, share  and  share  alike,  to  my  nephews  and 
nieces,  the  children  of"  certain  named  parents. 
Held,  that  the  estate  created  for  the  benefit  of 
the  testator's  daughters  was  one  in  fee,  subject 
to  be  divested  upon  the  happening  of  the  con- 
tingency specified.  See  Hill  v.  Terrell,  123  Ga» 
49,  51  S.  m  81. 

2.  Trusts  —  Sale  —  Authositt  or  TBUsrES  — 
Obdeb  of  Court. 

Another  item  of  the  will  provided  that: 
"For  the  pnrpose  of  managing  and  preserving 
the  property  bequeathed  to  my  children  in  the 
sixth  item  of  my  will,  I  hereby  appoint  and 
constitute  (a  named  person)  before  mentioned, 
trustee,  to  manage  and  control  their  property, 
and  also  as  testamentary  guardian  to  superin- 
tend, control  and  direct  the  education  and  main- 
tenance of  my  children;  hereby  vesting  and 
clothing  him  as  such  trustee  with  full  force, 
whenever  he  shall  deem  the  interest  of  the  trust 
estate  requires  it,  to  sell  any  part  or  portion  of 
the  estate,  and  reinvest  it  for  the  benefit  and 
use  of  the  children,  at  his  discretion,  subject 
to  the  trust  and  limitation  before  specified.  I 
further  give  him  full  power  and  authority  to 
invest  such  portion  of  my  estate  as  may  be  in 
money,  in  money  bonds,  notes  or  other  obliga- 
tions, as  well  as  the  whole  or  any  portion  of  the 
profit  or  net  income  from  the  estate  in  such  man- 
ner as  he  may  deem  most 'conducive  to  the  in- 
terests of  the  estate  and  [to]  carry  out  the  pnr- 
pose of  the  t^st."  Held,  that  the  trastee  named 
in  the  will  was  authorised  to  sell  property  form- 
ing part  of  the  trust  estate  without  an  order  of 
court;  but,  if  a  successor  of  such  trustee  were 
appointed  by  the  court,  he  would  not  be  so  au- 
thorized. 

3.  Adverse  Possession— Color  of  Title. 

Where  a  person  purporting  to  act  as  suc- 
cessor of  such  a  trastee,  and  who  had  idven  bond 
for  his  conduct  and  had  made  returns  as  tms- 
tee,  though  no  order  of  appointment  appeared, 
executed  a  deed,  without  any  order  of  court, 
conveying  a  portion  of  the  tmst  estate,  sndi 
deed  would  not  convey  a  valid  title  to  the  prop- 
erty ;  but  it  would  serve  as  color  of  title  wh^n 
taken  in  good  faith,  under  a  belief  that  he  had 
authority  to  sell,  induced  by  his  representation 
that  an  order  had  been  passed  conferring  It. 

4.  Witnesses— Transactions  with  Tbubtkb 
—Deceased  Beneticiart. 

One  of  the  purchasers  from  such  trastee 
was  not  an  incompetent  witness  to  testify  to 
transactions  with  the  trustee  because  of  tibe 
death  of  one  of  the  testator's  daughters,  whoee 
administrator  and  her  children  brought  salt  to 
recover  the  land. 

5.  Adverse  Possession— Prescriptivb  Title. 

The  uncontradicted  evidence  showed  a  per- 
fect prescriptive  title,  and  there  was  no  error  ia 
overrating  a   motion   for  a  new  trial  after  a 
finding  for  the  defendant. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Jasper  County ; 
H.  G.  Lewis,  Judge. 

Action  between  P.  B.  Maynard  and  others 
and  W.  6.  Greer  and  others.  From  a  Judg- 
ment in  favor  of  the  latter,  the  former  brings 
error.     Afiirmed. 

Robt.  L.  Bemer,  for  plaintlflis  in  error.  F. 
Jordan  &  Son  and  F.  C.  Foster,  Sr.,  for  de- 
fendants in  error. 


LUMPKIN,  J.  Judgment  affirmed.  AU 
the  Justices  concur,  except  HOLDEN,  J.,  not 
presiding. 
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(129  Qa.  717) 

GARTER  et  al.  r.  OARROLL. 
(Supreme   Ck>urt  of  Qeorgia.    Dec.   21,   1907.) 

CeRTTOBABI— ReVIKW— REFU8AI.  OF  CbBTIOBABI 

— Bnx  OF  BxctfPTiONS. 

To  bring  to  this  court  for  review  a  re- 
fasal  to  SAoction  a  petition  for  certiorari,  audi 
petition  should  be  incorporated  in  the  bill  of 
exceptions  or  otherwise  verified  by  the  judge. 
Such  petition  cannot  be  considered  nere  wnen  it 
is  sent  up  as  a  part  of  the  transcript  of  the 
record  and  certified  as  a  part  of  the  record,  for 
it  is  not  a  part  of  the  record  until  after  it  has 
been  sanctioned.  Tompkins  v.  Newman,  120 
6a.  178,  47  S.  B.  657. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  9.  Certiorari,  S  201.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Brooks  Coun- 
ty ;  R.  G.  Mitchell,  Judge. 

Action  between  G.  M.  Carter  and  others, 
and  Timothy  Carroll,  executor.  From  the 
Judgment,  Carter  and  others  bring  error. 
Dismissedi 

J.  G.  &  J.  F.  McCall  and  J.  D.  Wade,  Jr.* 
for  plaintiffs  In  error.  M.  Baum,  for  defend- 
ant in  error. 

BECK,  J.  Writ  of  error  dismissed.  All 
the  Justices  concur,  except  HOLDEN*  J., 
not  presiding. 

(129  G«.  764) 

GASTON  V.  THOMPSON  et  al. 
(Supreme  Ck>urt  of  Georgia.    Dec  20,  1007.) 

1.  Pabent  and    C7HTI.D  —  Medical   Sebvices 
Rendered  Child— Liabilities. 

Where  a  surgeon,  at  the  instance  and  re- 
quest of  a  father,  rendered  necessary  profession- 
al services  to  his  minor  child,  solely  on  the 
credit  of  the  fatiber,  the  child  having  no  estate 
at  the  time,  but  subsequently  becoming  possessed 
of  property  for  which  a  guardian  was  appoint- 
ed, an  equitable  action  did  not  lie  against  the 
guardian  and  his  ward  to  subject  the  property 
of  the  latter  to  the  payment  of  the  debt  for  such 
services,  though  the  father  was  insolvent  This 
ruling  is  evidently  not  in  conflict  with  the  in- 
timation in  Poole  ▼.  Wilkinson,  42  Ga.  539,  that 
if  necessary  medical  services  were  rendered  to 
the  ward  on  the  credit  of  the  ward's  estate,  and 
not  on  the  credit  of  the  guardian,  equity  might, 
if  the  guardian  were  insolvent,  grant  relief  by 
causing  the  debt  to  be  paid*  out  of  the  ward's 
property. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  87,  Parent  and  Child,  Sf  3d,  37.] 

2.  Same. 

The  petition  was  properly  dismissed  on  gen- 
eral demurrer. 
(Syllabus  by  the  Court) 

Error  from  Superior  CJourt,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Action  by  J.  McF.  Gaston  against  Nellie 
Thompson  and  others.  Judgment  for  de- 
fendants, and  philntifl  brings  error.  Af- 
firmed. 

Ulysses  Lewis,  for  plaintiflf  In  error.  J. 
B.  &  J.  F.  McClelland,  for  defendants  in  er- 
ror. 

PER  CURIAM.  Judgment  affirmed.  All 
the  Justices  concnr. 


(129  Go.  647) 
SOUTHERN  RT.  00.  y.  TOLLBRSON. 
(Supreme  Court  of  Georgia.     Dec  19»  1907.) 

1,  Cabbucbs— iRjuBT  TO   Stook   Shxpmkht^ 
Notice  of  Claim. 

A  stipulation,  in  a  contract  for  the  ship- 
ment of  live  stock  requiring  '*that,  as  a  condi- 
tion precedent  to  any  tight  to  recover  any  dam- 
ages for  loss  or  injury  to  said  live  stock,"  writ- 
ten notice  of  a  claim  therefor  shall  be  given  "be- 
fore said  live  stock  is  removed  or  is  intermin- 
gled with  other  live  stock,"  is  reasonable  and 
valid. 

[Ed.  Note;>-For  cases  In  point,  see  Cent.  Dig. 
▼oL  9,  CSarriers,  S  938.] 

2.  Sahb. 

The  evidence  showed  that  the  plaintiflf— the 
8hipi>er— failed  to  comply  with  sucn  a  8tii>ula- 
tion  in  this  case,  and  tnerefore  was  not  entitled 
to  recover  damages. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
▼ol.  9,  Carriers,  S  988.] 

(Syllabus  by  the  Ck>urt) 

Error  from  Superior  ConrU  Henry  County; 
£L  J.  Reagan,  Judge. 

Action  by  H.  M.  Tollerson  against  the 
Southern  Railway  C^miMiny.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
▼ersed. 

Charlton  E.  Battle,  for  plaintiff  in  error. 
Brown  &  Brown,,  for  defendant  in  error. 

FISH,  C.  J.  H.  M.  Tollerson  brought  an 
action  against  the  Southern  Railway  Com- 
pany, in  which  he  claUned  that  he  had  deliv- 
ered a  car  load  of  live  stock  to  the  defend- 
ant company  at  Shelbyvllle,  Ky.,  for  ship- 
ment to  McDonough,  Ga.;  that  the  stodc  were 
in  good  condition  when  delivered  to  defend- 
ant, and  were  in  a  depleted,  exhausted,  and 
famished  condition  when  delivered  to  him 
at  McDonough,  from  lack  of  food,  water,  and 
proper  care  and  attention  while  en  route. 
Upon  the  trial  there  was  a  verdict  for  plain- 
tiff, and  the  case  is  here  for  review  upon  a 
bill  of  exceptions  sued  out  by  defendant,  in 
which  error  is  assigned  on  the  overruling  of 
its  motion  for  a  new  trial. 

There  were  several  points  made  in  the  mo- 
tion for  a  new  trial  and  Insisted  on  in  this 
court;  but  we  deem  it  necessary  to  deal  spe- 
cifically with  one  of  them  only,  as  It  will 
control  the  case  as  made  by  the  present  reo 
ord.  Upon  the  trial  the  plaintiff  put  in  evi- 
dence a  written  contract  entered  into  between 
himself  and  the  Southern  Railway  Company 
in  Kentucky,  Inc.,  for  the  shipment  of  the 
stock  in  question.  In  this  contract  there  was 
the  following  stipulation:  "That,  as  a  condi- 
tion precedent  to  any  right  to  recover  any 
damages  for  loss  or  Injury  to  said  live  stodc, 
notice  in  writing  of  the  claim  therefor  shall 
be  given  to  the  agent  of  the  carrier  actually 
delivering  said  live  stock  wherever  such  de- 
livery may  be  made,  and  such  notice  shall 
be  so  given  before  said  live  stock  is  removed 
or  is  intermingled  with  other  live  stock.**  In 
Southern  Railway  Ck>mpany  y.  Adams,  115 
Ga.  705,  42  S.  B.  35,  it  was  held  that  such 
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tjx  agreement  was  reasonable*  and  that  a  con- 
signor entering  Into  the  same  la  not  entitled 
to  recover  against  the  carrier  damages  for 
loss  or  Injury  to  the  live  stock,  unless  It  be 
shown  that  snch  notice  has  been  given  In  ac> 
cordance  with  the  terms  of  the  contract  We 
are  aware  that  contrary  rulings  have  been 
made  by  a  number  of  courts,  but  the  weight 
of  authority  seems  to  be  lo  accordance  with 
such  former  ruling  of  this  court,  which,  In 
addition  to  the  cases  cited  when  It  was  made, 
Is  supported  also  by  the  following:  Baltimore 
&  Ohio  S.  W.  R.  Ck>.  V.  Boss,  105  111.  App.  54; 
Smith  V.  Chicago,  B.  I.  &  P.  B.  Co.,  112  Mo. 
App.  610,  87  S.  W.  0;  Baltimore  &  Ohio  B.  Co. 
V.  Hubbard,  72  Ohio  St  302,  74  N.  B.  214; 
Eckert  v.  Pennsylvania  B.  Co.,  211  Pa.  267, 
60  Atl.  781,  107  Am.  St  Bep.  571;  Bellows 
V.  Wabash  B.  Co.,  118  Mo.  App.  500,  94  S.  W. 
557;  Hatch  v.  Minneapolis,  St  P.  &  S.  S.  M. 
By.  Co.  (N.  D.)  107  N.  W.  1087;  Louisville  & 
Nashville  B.  Co.  v.  Landers,  135  Ala.  504,  33 
South.  482.  The  plaintiff  testified:  The  stock 
were  in  good  condition  when  they  were  ship- 
ped from  Shelbyville.  "They  were  in  bad 
condition  when  they  arrived  at  McDonough. 
They  ran  out  of  the  car,  or  a  lot  of  them  did, 
with  their  tails  wagging  like  you  have  seen 
sheep,  and  lots  of  them  looked  like  they  had 
been  gutted.  I  paid  $50  more  for  one^of  the 
horses  than  I  did  for  the  others  [there  were 
four  horses  and  twenty-seven  mules],  but 
when  they  ran  out  of  the  car,  I  could  not  tell 
which  one  it  was.  They  all  looked  alike  to 
me.  I  brought  the  stock  to  town,  and  turned 
the  mules  in  the  pen.  One  of  them  died  on 
Sunday.  [They  were  delivered  to  him  at  Mc- 
Donough Saturday  afternoon  about  5  o'clock.] 
On  Monday  morning  another  laid  down,  and 
a  lot  of  mules  trampled  over  It  I  got  It  up 
and  worked  with  It,  and  they  have  been  all 
the  spring  getting  over  It  On  putting  them 
to  work,  they  would  give  out  Their  condi- 
tion was  caused  by  being  on  the  car  too  long 
without  feed  and  water.  •  ♦  ♦  The  Mon- 
day morniiig  after  the  stock  arrived  I  called 
up  the  agent  Mr.  Williams,  and,  while  talk- 
ing with  him  and  telling  him,  over  the  'phone, 
about  the  mule  being  dead,  he  said,  *I  have  a 
feed  bill  against  you.'  ♦  •  ♦  I  could  not 
ascertain  the  damage  before  the  stock  was 
unloaded.  I  had  to  take  them  out  and  put 
them  in  the  pen  before  I  could  really  examine 
them,  and  I  did  not  know  the  damage  until 
I  had  taken  them  out  and  put  them  in  the 
pen.  •  •  ♦  I  put  the  stock  In  my  stable 
when  I  brought  them  over  from  the  depot; 
not  with  any  other  stock,  but  In  a  separate 
department  They  were  In  a  separate  part 
of  the  stable  when  I  notified  Mr.  Williams  of 
my  claim  for  damages,  and  had  not  been  mix- 
ed with  any  other  stock  then.  ♦  ♦  •  I  do 
not  recollect  when  I  made  the  written  de- 
mand on  the  Southern  Ballway  Company  for 
damages  for  injury  to  my  stock.  I  made  one 
through  my  attorneys.  I  could  not  say  posi- 
tively when  it  was — four  or  five  days  after- 
wards.   It  was  not  when  the  suit  was  filed. 


I  did  not  make  any  written  demand  myself 
on  the  Southern  Ballway  Company.  I  could 
not  tell  that  the  filing  of  this  suit  was  the 
only  demand  that  I  ever  made.  I  do  not  rec- 
ollect what  I  asked  my  attorneys  to  claim  for 
me  for  damages.  It  was  what  they  sued  for. 
I  made  my  claim  to  my  attorneys  four  or 
five  days  afterwards;  but  I  did  not  make  any 
written  demand  myself.  I  do  not  know  how 
my  attorneys  got  at  it— ^o  not  know  whether 
they  wrote  the  railway  company  about  It  or 
not  or  whether  they  made  any  written  claim 
or  not  •  •  •  This  stock  was  not  Inter- 
mingled with  other  stock,  but  has  been  since. 
They  were  removed  from  the  depot  to  my 
stables.  I  kept  them  there  and  afterwards 
sold  them  to  other  people."  H.  S.  Williams, 
sworn  in  behalf  of  plaintiff,  testified  as  fol- 
lows: "I  am  agent  of  the  Southern  Ballway 
Company  at  McDonough.  Mr.  Brown,  the 
plaintiff's  attorney,  filed  a  written  claim  with 
me  for  damages  to  this  shipment  of  stock  a 
month  or  two  after  they  were  received,  •  •  • 
I  have  not  the  writing  that  was  given  to  me. 
I  turned  it  over  to  the  proper  authorities  of 
the  railway  company.  •  •  •  To  the  best 
of  my  recollection  It  was  not  filed  with  me 
until  several  months  after  the  stock  was  re- 
ceived." 

There  was  no  other  evidence  whatever  In 
reference  to  service  of  notice  on  the  railway 
company  of  the  plaintiff's  claim  for  damages. 
It  thus  clearly  appears  from  the  evidence  sub- 
mitted by  the  plaintiff  on  the  trial  that  the 
stipulation  as  to  giving  the  written  notice  of 
the  claim  for  damages  was  not  given  within 
the  time  specified  in  the  contract  and  there- 
fore a  verdict  was  demanded  In  behalf  of  the 
defendant  and  accordingly  the  court  erred 
in  not  granting  a  new  itrlal. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  HOLDEN,  J.,  not  presiding. 


a»  Ga.  711) 
McDANIBL  V.  SWIFT  MFG.  CO. 
(Supreme  Court  of  Georgia.    Dec.  21,  1907.) 

TBIAIt-NONSUIT, 

This  being  a  .suit  by  a  servant  agalnat  a 
master  for  damages  arising  from  personal  In- 
juries caused  by  the  alleged  negligence  of  the 
master  in  furnishing  to  the  servant,  who  was 
engaged  in  operating  machinery  In  a  cotton 
factory,  a  belt  which  was  rotten  and  nnsonhd 
and  improperly  joined  together,  and  the  evi- 
dence failing  affirmatively  to  show  that  the  belt 
was  defective  in  either  particular,  as  alleged* 
there  was  no  error  In  granting  a  nonsuit. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dif. 
vol.  46,  Trial,  §S  338-340.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Mnsooges 
County ;  T.  T.  Miller,  Judge  pro  hac. 

Action  by  W.  B.  McDanlel  against  the 
Swift  Manufacturing  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Af* 
firmed. 

Girard  &  Glrard,  J.  H.  Martin,  W.  Oedl 
Neili,  T.  L.  Bulger*  and  A.  W.  Cozart^  for 
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plaintiff  in  error, 
ant  in  error. 


01  B.  Battle^  for  defend- 


ATKINSON,  J.  Judgment  affirmed.  All 
tbe  Justices  concnt,  except  HOLDBN,  J^  not 
presiding. 


(129  Oa.  660) 

GEORGIA  B.  &  BANKING  CO.  T.  LLOYB. 

(Supreme  Court  of  Georgia.     Dec.  19,   1907.) 

1.  Casbiebs— INJUBT  TO  Passkngebs— Actioh 
— ^Petition. 

The  petitioD  sets  forth  a  good  cause  of  ac- 
tion, and  was  not  subject  to  general  demurrer. 

2.  New   Tbial— Gbounob  of  Motion— Rul- 
ings ON  Evidence. 

A  ground  of  a  motion  for  a  new  trial 
based  on  the  admission  of  evidence  should  set 
forth  the  evidence  literally  or  in  substance,  un- 
less the  evidence  is  attaclied  to  the  motion  as 
an  exhibit,  and  it  must  further  appear  from  the 
motion  what  specific  objections  were  raised  to 
the  admission  of  the  testimony,  and,  further, 
that  such  objections  were  made  when  the  testi- 
mony was  offered. 

[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  37,  New  Trial,  IS  25&-262.] 

d.  Cabbucbs  —  Injubt  to  Passengebs  —  Bvi- 

DENCE. 

The  evidence  anthorized  the  verdict,  and  the 
court  did  not  err  in  refusing  to  grant  a  new 
trial. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Greene  Conn- 
ty ;  H.  G.  Lewis,  Judge." 

Action  by  Gertrude  Lloyd  against  the  G^r- 
gla  Railroad  &  Banking  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror!   Affirmed. 

Jos.  B.  &  Bryan  Cumming  and  Jas.  B.  & 
Noel  P.  Park,  for  plaintiff  in  error.  John  T. 
West  and  S.  H.  Sibley,  for  defendant  in  er- 
ror. 

BECK,  J.  1.  This  was  an  action  brougbt 
by  Miss  Gertrude  Lloyd  against  the  Georgia 
Railroad  &  Banking  Ompany  to  recover 
damages  for  personal  injuries.  According  to 
the  allegations  of  the  petition,  the  plaintiff 
was  a  passenger  en  route  from  Athens  to  Har- 
lem ;  both  stations  being  on  defendant's  road. 
At  Union  Point,  wher^  the  Injury  occurred, 
plaintiff  was  required  to  change  cars  and 
wait  for  her  train.  She  remained  in  the 
waiting  room  of  the  depot  until  time  for  the 
arrival  of  the  train  on  which  she  was  to 
continue  her  journey,  and  then,  with  other 
passengers,  left  said  waiting  room  to  go  out 
upon  the  platform  preparatory  to  boarding 
the  train.  The  passageway  from  the  waiting 
room  to  the  point  where  passengers  board  the 
train  ran  between  the  depot  and  the  rail- 
road track,*  and  was  not  more  than  three 
feet  wide.  Upon  this  passageway  several 
baggage  trucks  had  been  placed  by  the  em- 
ployes of  the  defendant,  and  a  number  of 
negroes  were  seated  upon  said  trucks,  thus 
compelling  plaintiff  to  pass  between  said 
trucks  and  the  edge  of  the  passageway  next 
to  the  track.  As  petitioner  was  passing  said 
trucks,  walking  upon  said  platform,  entirely 
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ignorant  of  the  near  approach  of  the  train, 
the  engine  of  defendant  approached  her  from 
the  rear;  and,  without  any  warning  or  signal 
to  her,  a  portion  of  tbe  engine  which  project- 
ed over  the  platform  struck  petitioner  on  the 
back,  knocking  her  down  and  inflicting  the 
"^injuries  complained  of.  Plaintiff  alleges  that 
defendant  was  negligent  in  failing  to  provide 
an  adequate  depot  and  platform  for  the  ac- 
commodation and  safety  of  Its  passengers, 
in  that  it  built  said  platform  too  near  the 
track,  so  that  it  was  overhung  by  a  part 
of  the  engine  as  aforesaid,  and  placed  said 
trucks  upon  said  platform  and  permitted  ne- 
groes to  congregate  thereon,  thus  compelling 
petitioner  to  walk  too  near  the  track.  It  is  al-' 
so  alleged  that  the  engine  of  defendant  which 
struck  plaintiff  was  running  at  a  high  and 
dangerous  rate  of  speed,  and  the  persons  in 
charge  thereof  failed  to  keep  a  proper  out- 
look, and  failed  to  give  any  signal  or  warning 
to  petitioner  of  the  approach  of  said  train, 
the  nearness  of  which  was  unknown  to  peti- 
tioner. We  are  of  opinion  that  the  petition 
sets  forth  a  good  cause  of  action,  and  that 
the  court  did  not  err  in  overruling  the  general 
demurrer  of  the  defendant  See  Georgia  R. 
R.  &  Bnkg.  06.  v.  Adams,  127  Ga.  408,  bd  S. 
E.  409.  The  allegations  in  the  case  at  bar, 
in  so  far  as  they  relate  to  the  relation  of  the 
plaintiff  to  the  defendant  at  the  time  the 
Injuries  complained  of  were  received  by  the 
former,  as  well  as  the  allegaticms  relative  to 
the  acts  of  negligence  upon  the  part  of  the 
defendant,  and  those  setting  forth  various 
facts  and  circumstances  upon  which  plain- 
tiff's cause  of  action  is  based,  are  substan- 
tially the  same  as  those  in  the  Adams'  Case, 
supra,  where  it  was  held  that  the  petition 
was  not  subject  to  general  demurrer. 

2.  The  second  ground  of  the  amended  mo» 
tlon  complains  of  the  admission  of  testimony, 
but  fails  to  stete  what,  or  that  any,  ob- 
jections were  raised  and  urged  to  the  admis- 
sion of  the  testimony  upon  the  trial  of  the 
case.  In  this  ground  of  the  motion  is  set 
forth  colloquies  between  the  court  and  coun- 
sel for  both  parties,  upon  which  it  is  to  be  in- 
ferred that  the  testimony  referred  to  was 
objected  to,  and  then  follows  a  stetement  of 
the  grounds  upon  which  it  is  now  contended 
that  such  testimony  was  Illegally  admitted, 
but  it  is  nowhere  in  the  motion  distinctly  or 
directly  stated  that  these  grounds  were  urged 
before  the  trial  judge.  It  is  unnecessary  to 
cite  any  one  of  the  numerous  cases  decided 
by  this  court  in  which  it  has  been  held  that 
the  ground  of  a  motion  for  a  new  trial  based 
upon  the  admission  of  testimony  should  show 
what  objections  were  made  to  the  admission 
of  the  testimony  at  the  time  it  was  offered 
during  the  progress  of  the  trial.  A  number 
of  such  cases  .can  be  found  in  9  Michie's  Di- 
gest of  Georgia  Reports,  701.  Another  ground 
of  the  motion  for  a  new  trial  also  complains 
of  the  admission  of  the  testimony  of  a  named 
witness,  but  it  states  neither  literally  nor  in 
substence  the  testimony  of  the  witness  there 
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referred  to.  Conseqneiitly  no  question  Is 
raised  by  this  assignment  of  error  for  deci- 
sion hj  this  court 

8.  While  the  case  is  a  close  one  upon  the 
facts,  and  the  evidence  is  conflicting  upon 
seyeral  of  the  issues  involyed,  there  was  sut? 
fident  evidence  to  support  the  verdict  The 
trial  judge  in  the  exercise  of  his  discretion 
has  seen  fit  to  approve  the  finding  of  the 
jury,  and  the  judgment  will  not  be  disturbed. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  HOLDBN,  J.,  not  presiding. 


(129  6a.  665) 

SOUTHERN  RY.  CO.  v.  JORDAN. 
(Supreme  Oonrt  of  Georgia.     Dec  20,   1907.) 

1.  Cabbiebs  —  In JUBT  to  Passbngeb  ~  Peti- 
tion—Amen  dment. 

In  an  action  for  a  tort  alleged  to  have 
been  committed  by  defendant  to  the  plaintiff's 
person,  it  is  not  error  to  allow  an  amendment 
ciaiming  exemplary  damages  in  which  it  is,  in 
effect,  alleged  tnat  the  act  complained  of  amount- 
ed to  willful  misconduct,  or  that  entire  want  of 
care  which  would  raise  the  presumption  of  a 
conscious  indifference  to  consequences. 

2.  Damages  •— iNSTBucrnoNs  —  DounLE   Dam- 
ages. 

One  of  the  char|[es  excepted  to  was  subject 
to  the  criticism  that  it  authorized  a  double  find- 
ing of  damages  for  wounded  feelings,  and  the 
court  erred  in  not  granting  a  new  trial  on  ac- 
count of  this  error. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Oourt,  Pike  County; 
B.  J.  Reagan,  Judge. 

Action  by  Nannie  Jordan  against  the 
Southern  Railway  Company.  Judgment  for 
plaintifT,  and  defendant  brings  error.  Re- 
versed. 

Mrs.  Nannie  Jordan  brought  an  action  for 
damages  against  the  Southern  Railway  Com- 
pany, alleging,  in  substance,  that  while  a 
passenger  on  one  of  defendant's  trains  she 
was  unnecessarily  required  by  the  conductor 
thereof  to  leave  a  coach  where  she  had  been 
riding,  in  a  comfortable  seat,  and  to  go  out 
into  the  cold,  at  night,  and  into  another 
coach  where,  by  reason  of  its  extremely 
overcrowded  condition,  she  was  forced  to 
ride,  for  the  remainder  of  her  journey,  in  a 
smoking  apartment,  which  was  very  uncom- 
fortable and  unpleasant  to  her,  because 
greatly  crowded  with  men,  some  of  whom 
were  smoking  and  drinking,  and  by  reason 
of  all  of  which  she  was  made  111  and  caused 
to  suffer  much  mental  and  physical  pain, 
and  made  to  keep  her  bed  for  several  days. 
Over  defendant's  objection,  an  amendment 
to  the  petition  was  allowed,  alleging,  in  sub- 
stance, that  the  conductor  who  ordered  her 
to  change  from  one  car  to  the  other  knew 
of  the  crowded  and  otherwise  uncomfortable 
condition  of  the  car  to  wliich  she  was  or- 
dered by  him  to  go,  and  that  she  would  be 
exposed  to  all  of  the  discomforts  and  suf- 
fering which  she  had  to  undergo  by  reason  of 
the  change  from  one  car  to  the  other,  and 
ttiat  this  conduct  of  the  conductor  was  such 
a  gross,  willful,  and  malicious  violation  of 


the  duty  defendant  owed  the  plaintiff  as  m 
passenger  as  to  entitle  her  to  exemplary 
damages.  There  was  a  verdict  In  behalf  of 
the  plaintiff.  Defendant  moved  for  a  new 
trial,  which  motion  was  overruled,  and  it  ex- 
cepted, assigning  error  upon  the  allowance  of 
the  amendment  to  the  petition  and  upon  the 
refusal  of  a  new  trial. 

C.  E.  Battle,  for  plaintiff  In  error.  Smith, 
Berner,  Smith  &  Hastings,  for  defendant  In 
error. 

FISH,  C.  J.  (after  stating  the  facts  •» 
above).  1.  The  court  did  not  err  In  allow- 
ing the  amendment  to  the  petition,  as  the 
allegations  of  the  amendment  charged  will- 
ful misconduct  by  the  conductor,  or  such  ok- 
tlre  want  of  care  on  his  part,  as  would  raise 
the  presumption  of  a  conscious  Indifference 
by  him  to  the  consequences  to  the  plaintiff 
of  a  compliance  by  her  with  his  order. 
Southern  Railway  Co.  y.  O'Bryan,  119  Ga. 
147,.  45  S.  E.  1000. 

2.  One  ground  of  the  motion  for  a  new 
trial  was  that  the  court  erred  in  instructinic 
the  jury  as  follows:  "She  [plaintiff]  al- 
leges that  the  wrongful  conduct  of  the  agents 
of  the  defendant  company  wounded  her  feel- 
ings, and  asks  damages  for  wounded  feel- 
ings. If  there  was  a  tort  or  wrong  done  her 
by  the  defendant  company,  and  It  caused 
her  wounded  feelings,  then  she  would  be  en- 
titled to  recover  damages  for  this.  Then, 
in  addition  to  this,  gentlemen,  she  asks  that 
she  be  allowed  additional  damages  as'  ex- 
emplary damages  on  account  of  the  wrongful 
conduct  of  the  defendant  company.  Now, 
this  is  the  rule  as  to  that:  In  every  tort 
there  may  be  aggravating  circumstances  ei- 
ther in  the  act  or  intention,  and  in  that 
event  the  jury  may  give  additional  damages 
either  to  deter  the  wrongdoer  from  repeating 
the  transgression,  or  as  compensation  for  the 
wounded  feelings  of  the  plaintiff.  Gentle- 
men, before  the  plaintiff  would  be  entitled 
to  recover  additional  damages  as  exemplary 
damages,  it  must  appear  that  there  were  ag- 
gravating circumstances  either  in  the  acts  or 
Intention  of  the  agents  or  employes  of  the 
defendant  company."  One  of  the  exceptions 
to  this  charge  was  that  it  authorized  a 
double  finding  by  the  jury  for  wounded  feel- 
ings. We  think  this  exception  well  tak^i, 
as  it  will  be  seen  that  the  court  instructed 
the  jury  that  the  plaintiff  would  be  entitled 
to  recover  damages  for  wounded  feelings.  If 
her  feelings  had  been  wounded  by  a  tort  com- 
mitted on  her  by  defendant,  and  then  fur- 
ther instructed  the  jury  that,  in  addition  to 
such  damages,  the  plaintiff  asked  that  she  be 
allowed  exemplary  damages,  on  account  of 
the  wrongful  conduct  of  defendant's  agents, 
and,  in  effect,  charged  that  the  plaintiff 
would  be  entitled  to  recover  such  additional 
damages  for  wounded  feelings,  if  It  appeared 
that  there  were  aggravating  circumstances 
either  in  the  acts  or  intention  of  the  agents 
of  the  defendant    This  authorized  a  double 
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finding  for  wonnded  filings.  Under  the  pro- 
Tlsions  of  section  8906  of  tbe  GIyU  Ck)de  of 
1895,  w!iich  the  coort,  In  substance,  gave  to 
the  Jnry,  exemplary  or  pnnitiye  damages  are 
allowed,  where  there  are  aggravating  cir- 
camstancea,  as  compensation  for  wounded 
feelings,  or  to  deter  the  wrongdoer  from  re- 
peating the  trespass.  The  plaintiff  was  there- 
fore not  entitled  to  recover  damages  for 
wounded  feelings  caused  by  a  tort  committed 
upon  her  by  the  defendant,  and,  in  addition 
thereto,  exemplary  or  punitive  damages  for 
wounded  feelings,  which  would  be  for  the 
same  thing. 

3.  Error  was  assigned  upon  the  following 
charge:  "The  Jury  are  to  take  all  the  prov- 
en facts  and  circumstances  and  assess  the 
damages  and  do  right  between  the  parties." 
The  exception  to  this  instruction  was  that  it 
was  an  expression  of  opinion  by  the  court 
that  such  facts  and  circumstances  had  been 
proven  as  authorized  the  plaintiff  to  recover. 
This  extract  from  the  charge,  considered  by 
itself,  seems  open  to  the  criticism  made 
thereon ;  but,  when  taken  in  connection  with 
what  immediately  preceded  and  what  im- 
mediately followed  it,  as  shown  by  the  en- 
tire charge,  sent  up  with  the  record,  it  is 
doubtful  if  it  is  open  to  the  objection  made. 
However,  as  a  new  trial  will  be  granted  for 
the  erroneous  charge  noted  above,  we  deem 
it  unnecessary  to  make  an  express  ruling  on 
the  question  here  raised,  as  the  Ju<^  will 
no  doubt,  upon  the*  next  trial,  avoid  using 
hinguage  liable  to  the  construction  that  it  is 
an  expression,  or  intimation,  of  his  opinion 
as  to  the  facts  of  the  case. 

Some  of  the  grounds  of  the  motion  for  a 
new  trial  are  not  referred  to  in  the  brief  of 
counsel  for  plaintiff  in  error,  and  some  of 
the  questions  made  by  the  motion  are  not 
likely  to  arise  upon  another  trial,  and  for 
these  reasons  such  grounds  are  not  dealt 
with. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  HOLDEN,  J.,  not  presiding. 


(129  Ga.  747) 

HAMILTON  V.  STATU 

(Supreme  Court  of  Georgia.     Dec.  20,  1907.) 

!•  CaiKiNAL  LA]wr— Trial— IwsTBUCTiONS. 

It  was  not  reversible  error  for  the  court,  In 
giving  in  cliarge  to  the  iuiy  a  request  to  charge 

S resented  by  defendant's  counsel,  to  state  that 
:  was  given  by  request.  The  better  practice, 
however,  would  be  for  the  court,  under  such  cir- 
cumstances, to  omit  any  reference  to  the  fact 
that  counsel  had  requested  the  charge.  Oomer 
V.  Allen,  72  Ga.  1. 

2.   HOMIOIDB— iKSTBUCnONS. 

There  being  evidence  from  which  the  Jury 
might  have  found  that  the  accused  shot  at 
Owens,  but  killed  Robinson,  it  was  not  error  for 
the  court  to  charge  as  follows:  "It  would  make 
no  difference,  gentlemen  of  the  Jury,  whether  the 
deceased  was  the  man  he  really  intended  to  kill 
or  not,  provided  that  you  find  that  he  did  shoot 
at  some  member  of  that  crowd  with  a  felonious 
intent,  and  without  being  justified  or  excused 
under  the  law— he  would  be  held  accountable. 
In  other  words,  if  a  man  attempts  to  kill  an- 


other without  Justification,  without  provocation, 
and  not  under  circumstances  of  mingation,  and 
in  pursuance  of  that  effort  shoots,  and,  instead 
of  hitting  the  man  at  whom  he  shoots,  hits  and 
kills  another,  he  is  guilty.  The  killing  of  the 
other  is  measured  By  the  same  standard  as 
though  he  hiid  killed  the  one  originally  intend- 
ed." Charlon  v.  State,  106  Ga.  400,  82  S.  B. 
847. 

a  Same. 

The  facts  of  the  case  authorizing  such  in- 
struction, it  was  not  error  for  the  court  to 
charge  the  jury  that:  "Suppose  he  [defendant] 
had  not  intended  to  kill  an^  specific  member  of 
that  crowd  that  was  standmg  there,  if  you  find 
there  was  a  crowd  standing  there,  and  he  shot 
into  that  crowd  and  killed  one  of  them,  it  would 
make  no  difference,  because,  in  its  Jealous  regard 
for  human  life,  the  law  holds  a  man  accountable 
for  the  result  or  consequence  of  his  acts,  ]^ro- 
vided  he  acts  without  Justification,  provocation, 
or  mitigation.  For  instance,  if  a  man  feloni- 
ously, with  reckless  disregard  for  human  life, 
takes  a  loaded  weapon  and  deliberately  points  in- 
to a  crowd  and  fires  and  kills  a  member  of  the 
crowd,  why,  the  law  would  hold  him  accountable 
for  murder,  independently  of  whether  he  in- 
tended to  kill  any  individual  member  of  that 
crowd  or  not."  Smith  v.  State,  124  Ga.  218, 
52  S.  B.  329. 

[Ed.  Note.— For  cases  in  volnt,  see  Cent  Dig. 
vol.  26,  Homicide,  {§  14,  23.] 

4.  GanciNAL  Law- Instbuctions. 

The  request  to  charge  which  the  court  re- 
fused to  eive  was  fully  covered  by  the  charge 
given,  and  a  new  trial  will  not  be  granted  for 
a  refusal  to  charge  as  requested.  Battle  v. 
State,  105  Ga.  703,  32  S.  B.  160. 

[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  {  2011.J 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Wayne  Coun- 
ty; P.  B.  Seabrook,  Judge. 

Dock  Hamilton  was  convicted  of  murder, 
and  brings  error.    Afllrmed. 

Jas.  B.  Thomas,  for  plaintiff  in  error. 
Jno.  W.  Bennett,  Sol.  Gen.,  W.  W.  Lambdln, 
and  Jno.  C  Hort,  Atty.  Gen.,  for  the  State. 

BBCK,  J.  Judgment  afilrmed.  All  the 
Justices  concur. 


(129  aa.  704) 
BABHAM  et  al.  v.  WEBMS  et  al. 
(Supreme  Court  of  Creorsria.     Dea  21,  1907.) 

1.  Highways  —  Estabushment  —  Statuti»— 

BbPBAI/— AliTEBNATIVE   ROAD   LaW. 

"The  alternative  road  law  contained  in  the 
Political  CU>de,  when  duly  adopted  for  a  coun- 
ty, only  repeals  therein  so  much  of  the  old  road 
law  as  IS  mconsistent  with  it.  Section  520  of 
the  Political  Code  of  1895,  is  not  inconsistent 
with  such  alternative  road  law.  and  must  be 
complied  with  before  a  new  public  road  can  be 
lawfully  established  in  a  county  wherein  such 
alternative  road  law  is  operative."  Howell  v. 
Commissioners  of  Chattooga  County,  118  Ga. 
635,  45  S.  B.  241.  It  follows  that,  when  a 
new  public  road  has  been  established  in  ac* 
cordance  with  section  520  of  the  Political  Cod« 
of  1895,  such  procedure  is  not  objectionable, 
whether  or  not  the  alternative  road  law  ban 
been  adopted  in  the  county  where  it  lies. 

2.  SAHl^— Evidence. 

The  evidence  was  sufficient  to  sustain  thr 
judgment  of  the  ordinary^  and  there  was  no  er- 
ror in  overruling  the  certiorari. 
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8.   WBIT  of  BBROB— Q17E8TION8  NOT  MADB  AT 

7SXAI^~RBVI£W 

Questions  argued  in  the  brief  of  counsel 
for  plaintiff  in  error  as  grounds  of  reversal,  but 
not  appearing  to  have  been  made  or  pasBed  on 
in  the  court  below,  will  not  be  decided. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
TOl.  2,  Appeal  and  Error,  §  1018.] 

(Syllabus  by  tbe  Court) 

Error  from  Superior  Court,  Henry  Comity ; 
D.  J.  Reagan,  Judge. 

Action  between  George  Barham  and  others 
and  J.  H.  Weems  and  others.  From  a  Judg- 
ment in  favor  of  the  latter,  the  former  bring 
error.    Affirmed. 

Brown  &  Brown,  for  plaintifTs  in  error. 
G.  W.  Bryan,  for  defendants  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  AU 
the  Justices  concur,  except  HOLDEN,  J.,  not 
inresidlng. 

(129  Oft.  712) 

SSAOLB  &  PHBNTX  MILLS  r.  MUSCOGBB 

MFG.  CO. 
(Supreme   Court   of   Georgia.    Dec   21,   1907.) 

1.  Wbit  of  Bbbob  —  Rbvebsal  — Amendment 
of  e^usadinob. 

Where  a  demurrer  to  an  equitable  petition 
was  overruled,  and  on  exception  to  this  court 
the  judgment  was  reversed,  when  the  remittitur 
was  returned  to  the  trial  court,  and  before  it 
was  made  the  judgment  of  that  court,  an  amend- 
mmt  could  be  offered  to  the  petition,  provided  it 
was  a  proper  amendment,  and  there  was  enough 
in  the  pleadings  to  amend  by. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  8,  Appeal  and  BSrror,  |  4680.] 

2,  Pleading— Amendment  of  Petition. 

A  petition  showing  a  plaintiff  and  a  de- 
fendant, and  setting  out  sufficient  to  indicate  and 
specify  some  particular  fact  or  transaction  as  a 
cause  of  action,  is  enough  to  amend  by.  The 
jurisdiction  of  the  court  may  be^  shown  and  the 
details  and  circumstances  of  the  particular 
transaction  may  be  amplified  and  varied  by 
amendment  If  the  declaration  omitted  to  al- 
lege facts  essentia]  to  raise  the  duty  or  obliga- 
tion involved  in  the  cause  of  action  which  was 
evidently  originally  intended  to  be  declared  upon, 
the  omitted  facts  may  be  supplied  by  amendment. 
6.  Same— New  Cause  of  Action. 

The  amendment  which  was  offered  in  this 
case  was  not  subject  to  objection,  on  the  ground 
that  it  sought  to  add  a  new  and  distinct  cause 
of  action  to  that  originally  involved,  or  that 
there  was  not  enough  in  the  original  petition  to 
amend  by. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  39,  Pleading.  §  708%.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Muscogee^ 
County;  Z.  A  Llttlejohn,  Judge. 

Action  by  the  Eagle  &  Phenix  Mills  against 
the  Muscogee  Manufacturing  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed. 

Goetchins  &  Chappell,  O.  B.  Battle,  end 
Spencer  R.  Atkinson,  for  plaintiff  in  error. 
Slade  &  Swift,  J.  H.  Mortin,  and  S.  B.  Hatch- 
er, for  defendant  In  error. 

LUMPKIN,  J.  This  case  was  formerly  be- 
fore us  on  exception  to  the  overruling  of  a  de- 


murrer to  the  plaintiff*8  equitable  petition. 
The  judgment  was  reversed.  126  6a.  210, 
54  S.  E.  1028,  7  L.  R.  A.  (N.  S.)  1139.  The 
petition  is  there  briefly  reported.  On  the  re- 
turn of  the  case  to  the  superior  court,  and 
on  the  presentation  of  the  remittitur  from 
this  court,  the  plaintiff  offered  an  amendment 
to  its  petition,  the  principal  allegations  of 
which  were  substantially  that  the  plaintiff 
and  the  defendant  each  held  by  a  cliain  of 
conveyances  under  Howard;  tliat  the  plain- 
tiff's chain  conveyed  to  it  the  18  water  iota 
below  the  one  held  by  the  defendant,  with  the 
appurtenances  thereof;  that  the  water  right 
asserted  by  the  plaintiff  was  such  an  appur- 
tenance and  passed  to  it;  and,  also,  that  the 
defendant  was  estopped  from  denying  such 
right  by  reason  of  certain  facts  allied.  Ob- 
jection was  made  to  the  allowance  of  the 
amendment  on  two  grounds:  First,  that  there 
was  nothing  in  the  original  petition  to  amend 
by;  and,  second,-  that  the  amendment  added 
a  new  cause  of  acticm.  The  objection  was 
sustained,  and  the  petition  dismissed.  The 
plaintiff  excepted. 

We  shall  not  enter  Into  a  general  discus- 
sion of  the  petition  and  the  amendment,  but 
shall  confine  ourselves  to  the  two  grounds  of 
objection  to  the  latter  which  were  urged  and 
sustained. 

The  object  of  amending  la  ordinarily  to 
cure  some  mistake  or  defect,  or  to  perfect 
that  which  is  not  already  complete.  If  the 
petition  is  already  perfect,  it  requhres  no  far- 
ther perfecting.  If  there  is  no  defect  or  mis- 
take, there  is  nothing  to  cure.  If  the  role 
were  established  tliat,  to  contain  enough  to 
amend  by,  there  must  be  enough  to  withstand 
a  demurrer,  the  utility  of  the  right  to  amend 
would  be  largely  abrogated.  Civ.  Code  1805. 
§  5097,  declares  that  parties  may  amend 
their  pleadings  "in  all  respects,  whether  in 
matter  of  form  or  of  substance,  provided 
there  is  enough  in  the  pleadings  to  amend 
by";  but  the  defendant,  after  the  first  term, 
cannot  set  up  new  matter  by  way  of  amend- 
ment, except  as  elsewhere  in  the  Code  pro- 
vided. Section  5098  reads  as  follows:  "A 
petition  showing  a  plaintiff,  and  a  defendant, 
and  setting  out  sufficient  to  Indicate  and  spec- 
ify some  particular  fact  or  transaction  as  a 
cause  of  action,  is  enough  to  amend  by.  The 
jurisdiction  of  the  court  may  be  shown,  and 
the  details  and  circumstances  of  the  particu- 
lar transaction  may  be  amplified  and  varied 
by  amendment.  If  the  declaration  omit  to 
allege  facts,  essential  to  raise  the  duty  or 
obligation  involved  in  the  cause  of  action 
which  was  evidently  originally  Intended  to  be 
declared  upon,  the  omitted  fact  may  be  sup- 
plied by  amendment."  These  two  sections 
ix>int  out  the  right  of  amendment  and  what 
will  constitute  enough  to  amend  by,  and 
throw  light  on  the  question  of  the  extent  to 
which  the  right  may  be  exercjsed  without  be- 
ing obnoxious  to  the  rule  against  adding  a 
new  and  distinct  cause  of  action  stated  in  the 
next  section  (5099). 
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Tbe  original  petition  may  be  thus  briefly 
summarized:  The  defendant  owes  a  duty  to 
the  plaintiff  not  to  use  more  than  a  certain 
described  proportion  of  the  water  power,  or 
the  water  generating  such  power,  at  the  place 
named.  It  is  yiolating  that  duly.  The  plain- 
tiff has  been  Injured  thereby,  and  will  be 
irreparably  damaged  unless  injunction  shall 
be  granted.  It  sought  injunction  for  the 
future  and  damages  for  the  past  injury. 
It  is  a  somewhat  technical  and  restricted 
construction  to  say  that  the  original  petition 
Is  confined  solely  to  complaining  of  excessive 
use  of  the  power,  that  the  amendment  deals 
with  unlawful  use  of  the  water,  and  that 
these  are  two  distinct  things.  What  both 
parties  want  with  the  water  is  to  generate 
power,  and  the  water  plus  the  head  creates 
the  water  power.  To  treat  the  power  as  so 
totally  distinct  from  the  water  generating  it 
that  contentions  about  the  two  constitute  dis- 
tinct and  separate  causes  of  action,  so  that 
allegations  as  to  the  one  cannot  be  ingrafted 
by  amendment  on  those  as  to  the  other,  is  too 
scholastic  a  refinement  for  ordinary  proceed- 
ings in  a  court  of  equity.  One  might  almost 
as  well  declare  that  a  suit  about  an  orange 
could  not  be  amended  by  any  allegation  about 
its  peel;  or  that  a  contention  in  regard  to 
steam  power  was  not  amendable  by  adding 
any  allegation  touching  the  steam  itself. 

Counsel  for  the  defendant  in  error  dealt 
with  the  original  case  as  if  it  were  merely 
a  suit  on  a  breach  of  a  corenant  But  we 
cannot  concur  In  this  view.  It.  was  primarily 
an  effort  to  enjoin  the  alleged  wrongful  use 
of  more  water  or  water  power  than  the  de- 
fendant was  entitled  to  draw  from  the  stream, 
according  to  the  plaintiff's  contention.  In- 
cidentally damages  were  sought  for  the  al- 
leged Injury  In  the  past  One  or  two  refer- 
ences to  the  original  petition  will  suffice  to 
show  that  the  water,  as  well  as  the  power 
generated  by  it,  was  in  the  view  of  the  plead- 
er.' At  one  point  in  the  petition  it  was  al- 
leged that  ''under  none  of  the  different  ar- 
rangements for  confining  the  water  of  the 
river  was  it  [the  defendant]  to  have  or  use 
more  than  its  proportionate  part  of  the 
water  as  designated  and  fixed  in  said  original 
conveyance.'*  At  another  it  was  alleged  that 
the  defendant  claimed  the  right  to  take  from 
the  canal  or  basin  "as  much  of  the  water  of 
the  river  as  it  desires,"  etc. ;  again,  that  dur- 
ing a  dry  season  in  the  year  1902  the  defend- 
ant "continuously  used  and  took  from  the 
canal  or  basin  water  largely  beyond  the 
amount  to  which  it  was  entitled,  and  to  the 
extent  of  from  one-fourth  to  one^half  of  the 
entire  water  power  of  the  river  as  developed 
by  the  existing  dam,"  causing  Injury  to  the 
plaintiff.  It  was  also  alleged  that  in  1904, 
during  a  drought,  if  the  mills  of  the  plaintiff 
and  defendant  ceased  operating  at  night,  the 
water  would  rise  in  the  pond,  and  by  care- 
fully husbanding  it  the  mills  could  be  operat- 
ed the  next  day,  "provided  the  defendant  at 
lot  No.  1  only  drew  from  the  canal  or  basin 


ItB^  fair  proportionate  part  of  the  water,  to 
wit,  less  than  one-nineteenth,"  but  that  it 
drew  from  the  canal  and  basin  such  an 
amount  of  water  as  aggregated  one-half  of 
the  water  power  developed  by  the  dam  of  the 
plaintiff.  Among  the  prayers  was  one  that 
the  defendant  be  enjoined  '*from  taking  and 
using  at  any  time  and  at  any  stage  of  water 
in  the  river  for  uses  on  lot  No.  1  any  amount 
of  water  which  would  generate  a  power  great- 
er than  the  one-nineteenth  of  the  whole  power 
which  may  be  generated  at  various  stages  of 
the  river  by  the  existing  dam."  Other  cita- 
tions might  be  made;  but  we  think  these 
will  serve  to  show  that  the  design  of  the 
pleader  comprehended  the  water  producing 
the  power*  as  well  as  the  power  produced. 

But  it  was  said  that  the  alleged  duty  on 
the  part  of  the  defendant  not  to  use  more  than 
a  certafai  quantity  of  water  or  water  power 
depended,  in  the  original  petition,  solely  upon 
certain  covenants,  whic2i  this  court  held  were 
not  shown  to  run  with  the  land,  and  that  the 
amendment  sought  to  add  a  new  cause  of  ac- 
tion by  showing  additional  reasons  why  this 
duty  existed.  Even  in  the  original  petition 
there  are  allegations  that  the  plaintiff  held 
under  conveyances  coming  down  from  How- 
ard, and  that  its  immediate  predecessor  in 
title  had  built  a  new  stone  dam,  instead  of 
the  old  wooden  one,  at  a  slightly  difCerent 
place.  The  statements  were '  insuflicient  to 
make  out  a  case.  But  as  already  stated,  the 
design  of  the  pleader  was  sufficiently  indicat- 
ed to  show  that  the  plaintiff  claimed  that  it 
and  the  defendant  both  held  factory  sites  un- 
der conveyances  from  Howard,  that  there 
was  a  duty  on  the  part  of  the  defendant  to 
limit  the  amount  of  water  or  water  power 
taken  from  tbe  stream  to  not  more  than  one- 
nineteenth  part  of  the  whole,  and  that  it 
was  violating  that  duty  to  the  damage  of  the 
plaintiff.  This  presents  a  case  within  the 
contemplation  of  section  5098  of  the  Civil 
Code  of  1895,  above  quoted. 

This  whole  question  of  amendment  hab 
been  so  thoroughly  discussed  in  Ellison  v. 
Georgia  B.  Co.,  87  Ga.  691,  13  S.  E.  809,  and 
City  of  Columbus  v.  Anglin,  120  Ga.  785,  48 
S.  B.  318,  that  little  more  can  be  done  than 
to  cite  and  apply  those  decisions.  There  are 
cases  in  which  rulings  have  been  made  not 
in  harmony  with  the  two  just  cited.  But 
speaking  in  general  terms,  they  may  be  di- 
vided into  two  classes — ^those  which  preceded 
the  Ellison  Case  and  were  overruled  by  it 
and  those  which  came  after  It  and  were  over- 
ruled by  the  Anglin  Case.  And  nofw  the  rule 
has  been  crystallized  into  a  section  of  the 
Code.  We  have  no  disposition  to  wander 
again,  certainly  not  Intentionally,  from  a  rule 
which  looks  to  substance  more  than  to  mere 
form,  which  treats  amendment  as  "a  resource 
against  waste,"  where  there  is  enough  to 
amend  by,  and  which  has  in  Tiew  the  practi- 
cal administration  of  justice  rather  than  the 
dialectical  niceties  of  ancient  pleading.  See, 
also,  Reid  v.  Jones,  127  Ga.  114,  56  S.  B.  128; 
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Beid  T.  Heani  ft  Green*  127  Ga.  117,  66  8. 
B.  129;  Soothem  Rj.  €k>.  t.  Gardner,  127 
Ga.  too,  823,  56  &  m  454;  Georgia  By.  & 
Blect  Co.  Y.  Beeyea,  123  Ga.  697,  51  &  B. 
610;  Sweat  t.  Hendley,  123  Ga.  382,  51  S.  B. 
881;  Wright  ▼.  Home,  123  Ga.  87.  51  S.  B. 
30;  Western  &  Atlantic  B.  Co.  ▼.  Bumbam, 
123  Ga.  28,  50  S.  E.  984;  SwlndeU  &  Go.  v. 
Saddler,  122  Ga.  15,  49  S.  E.  753;  Insurance 
Od.  of  North  America  t.  Leader,  121  Ga.  260, 
48  S.  E.  972;  Willis  .▼.  Meadors,  64  Ga.  721; 
Deaa  t.  Sammona,  126  Ga.  431,  432,  55  S.  B. 
170. 

The  deeds  under  which  the  plaintiff  claims 
are  not  before  ua.  When  tbey  shall  have 
been  produced,- we  cannot  say  what  they  may 
show  as  to  the  water  rights  sought  to  be  as- 
serted ;  nor  can  we  foresee  what  the  evidence 
may  develop.  What  we  now  hold  is  that  the 
two  grounds  of  objection  made  to  the  pro- 
posed amendment  were  not  well  taken. 

Judgment  reversed.  All  the*  Justices  con- 
car,  except  HOLDBN,  J.,  not  preaidlng. 


(12»  Ga.  698) 

DENMOND  V. 


HILLYEB. 


(Supreme   Court   of   Georgia.    Dec   21,    1907.) 

1.  New  TRiAi>-GROnND&— Absence  o*  Pabtt. 

Where,  upon  the  call  of  a  case,  counsel  en- 
tered upon  the  trial  thereof  without  making  any 
motion  for  a  continuance  or  any  suggestion  of 
his  client's  absence,  or  of  his  desire  to  have  her 
present,  or  of  the  materiality  of  her  evidence. 
It  will  not  necessitate  the  grant  of  a  new  trial 
that  she  made  affidavit  that  for  several  days 
before  the  trial  she  waa  ill  and  could  not  at- 
tend the  trial  and  testlfv,  or  conmiunicate  with 
her  counsel,  especiallv  where  the  statement  con- 
tained in  her  affidavit  as  to  the  evidence  which 
she  would  have  given  was  of  the  vaguest  and 
most  general  character. 

[Ed.  Note.--For  cases  in  point,  see  Cent  Dig. 
vol.  37.  New  Trial,  {  190.] 

2.  Same— Newxt  Disoovebed  Bvidencb. 

Where  property  was  levied  on  as  belong- 
ing to  a  woman  aud  was  claimed  by  her  daagh- 
ter,  and  on  the  trial  was  found  subject,  newly 
discovered  evidence  of  a  witness  that,  while  the 
claimant  was  working  for  wages,  her  mother 
bought  the  property  in  dispute,  and  partly  paid 
therefor  from  the  proceeds  of  the  daughter's 
wages,  did  not  require  the  grant  of  a  new  trial. 
Under  the  general  Issue  of  subject  or  not  sub- 
ject, such  evidence  would  not  likelv  change  the 
result;  nor  does  it  appear  that  sucn  facts  were 
unknown  to  the  claimant,  though  not  communi- 
cated by  her  to  her  counsel. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  New  Trial,  H  226,  227.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Floyd  County ; 
Moses  Wright,  Judge. 

Action  by  J.  F.  Hillyer,  for  the  use,  etc., 
against  M.'  A«  Denmond.  From  a  judgment 
for  plaintiff,  defendant  brings  error.  Af- 
firmed. 

Henry  Walker,  for  plaintiff  in  error.  J.  F. 
Hillyer  and  W.  M.  Henry,  for  defendant  in 
error, 

LUMPKIN,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  HOLDBN,  J.,  not 
presiding. 


(1»  Ga.  7S4) 
8YLVANIA  &  G.  B.  CO.  r.  HOOB  et  aL 
(Supreme  Court  of  Georgia.    Dec  19,  1907.) 

1.  RaILBOADB  —  INCOBPORATION  —  MeETINGB 
— ElEOTION    OF  DiRBCTOBS— MANDAKUS. 

The  general  railroad  incorporation  act  (Civ. 
Code  189o,  §  2163)  gives  the  ihanagement  of  tlie 
affairs  of  the  corporation  to  a  board  of  directors 
of  not  less  than  5,  and  not  more  than  15,  mem- 
bers. The  act  furtherprovides  for  the  annual 
election  of  directors,  where  stockholders  attend 
a  regular  annual  meeting  of  stockholders,  they 
may  transact  the  business  of  that  meeting,  and 
elect  officers,  although  a  majority  in  interest  or 
in  number  of  the  stockholders  are  not  present. 
If  at  any  such  meeting  they  fall  or  refuse  to 
elect  directors,  any  stockholder  may  by  manda- 
mus compel  the  corporation  and  the  directors 
holding  over  to  call  a  meeting  for  the  purpose  of 
electing  a  board  of  directors. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Mandamus,  S  262.] 

2.  Corporations— RioHTS  of  8habeholdeb»— 
Beneficial  Interest. 

A  shareholder  is  not  prevented  from  exer- 
cising his  right  as  such  because  another  may  be 
beneficially  interested  in  the  ownership  of  the 
stock. 
8.  Sam»— Transfer— Validity. 

A  sale  of  stock  by  one  who  Is  a  party  to  a 
pooling  agreement  to  some  of  the  other  stock- 
holders, in  violation  of  its  terms,  does  not  justi- 
fy the  corporation  of  its  own  motion  for  that 
reason  alone  to  refuse  to  recognize  the  validity 
of  such  transfer. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  S  489.] 

4.  Same— Mode  of  Transfer. 

Where  neither  the  charter  nor  anv  statute 
or  by-law  of  the  corporation  reouire  that  stock 
be  transferred  on  the  books  of  the  company,  or 
the  surrender  of  the  certificate  and  the  issuance 
of  a  new  certificate  to  the  assignee,  a  mode  or 
form  of  conveyance  sufiident  in  law  to  transfer 
the  absolute  title  to  the  assignee  entitles  such 
assignee  to  all  the  rights  and  benefits  accruing; 
to  the  assignor,  just  as  if  the  certificate  of 
shares  stooa  in  the  assignee's  name. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  §  529.J 

5.  Same— Absence  from  Meeting— Effect. 

A  shareholder  who  designedly  absents  him- 
self from  a  stockholders*  meeting  surrenders  no 
right  appertaining  to  the  ownership  of  his 
stock,  except  the  right  to  participate  in  the 
meeting  which  he  refuses  to  attend. 

6.  Same— Meeting    of    Directors— Re-elec- 
tion. 

Where  stockholders  failed  to  hold  a  regular 
annual  stockholders*  meeting,  and  elect  directors* 
a  meeting  of  the  old  board  of  directors  on  the 
day  on  which  the  stockholders  should  have  acted, 
in  which  they  resolved  to  hold  over  until  their 
successors  were  elected,  is  not  in  effect  a  re- 
election of  them  by  the  stockholders  for  another 
term. 

7.  Same— Vacanot— Supply, 

Where  the  directors  are  reduced  by  death 
below  the  minimum  number  prescribed  by  the 
charter,  and  there  is  no  provision  in  the  char- 
ter or  by-law  for  filling  the  vacancy  by  the  di- 
rectors, the  stockholders  may  supply  the  vacancy. 
FEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  §  1197.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Screven  Coun- 
ty;   B.  T.  Rawlings,  Judge. 

Application  by  S.  C.  Hoge  and  others  f6r 
a  writ  of  mandamus  to  compel  the  Sylvanla 
&  Girard  Railroad  Company  and  three  of  itB 
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directors  to  cause  a  meeting  of  the  stock- 
iK)lders  to  t>e  held  for  the  purpose  of  elect- 
Uig  a  board  of  directors.  From  an  order 
granting  the  writ,  respondents  bring  error. 
Affirmed* 

8.  O.  Hoge,  L.  H.  Hilton,  W.  P.  Williams, 
B.  H.  Hill,  Jr.,  O.  M.  Hill,  J.  A.  Mills,  and  J. 
R.  Wells  applied  for  a  writ  of  mandamus  to 
compel  the  Sylvania  &  Girard  Railroad  Com- 
pany, and  three  of  its  directors,  J.  J.  B.  Mor- 
el, P.  A.  Mock,  and  J.  W.  Overstreet,  to  cause 
a  meeting  of  tiie  stockholders  of  the  corpora- 
tion to  be  held  for  the  purpose  of  electing 
a  board  of  directors.  Applicants  alleged  in 
their  petition  that  they  were  stockholders  of 
the  railroad  company ;  that  the  capital  stock 
of  the  corporation  was  $10,000,  divided  into 
100  hundred  shares  of  the  par  value  of  $100 
each;  that  the  Sylvania  &  Girard  Railroad 
Company  was  organized  on  the  16th  day  of 
November,  1906,  at  a  meeting  of  the  stock- 
holders of  the  company  held  at  its  principal 
office  in  Sylvania.  At  this  meeting  L.  H. 
Hilton,  H.  C.  Perkins,  J.  J.  B.  Morel,  P.  A. 
Mock,  and  J.  W.  Overstreet  were  elected  di- 
rectors of  the  corporation.  The  stockholders 
present  at  this  meeting  represented  88  shares 
of  the  capital  stock  of  the  company,  and  the 
following  resolutions  were  adopted:  "Re- 
solved first:  That  the  annual  meeting  of  the 
stockholders  of  tills  company  shall  be  held 
on  the  first  Wednesday  in  January  of  each 
year.  Resolved  second:  That  a  meeting  of 
the  stockholders  be  called  to  be  held  on  the 
first  Wednesday  in  January,  1907,  at  twelve, 
noon,  at  the  office  of  the  company  in  Sylvan- 
ia, Georgia.  Resolved  third:  That  the  com- 
mittee appointed  to  draft  by-laws  make  their 
report  at  that  time.  Resolved  fourth:  That 
the  present  board  of  directors  hold  over  un- 
til the  said  annual  meeting  to  be  held  on  the 
first  Wednesday  in  January,  1907,  at  which 
time  an  election  shall  be  held  to  elect  direct- 
ors for  the  next  year.*'  On  the  first  Wed- 
nesday in  January,  1907,  a  minority  of  tiie 
stockholders  met  pursuant  to  the  foregoing 
resolutions,  but  failed  to  elect  a  board  of 
directors.  The  old  board  of  directors,  with 
the  exception  of  H.  C.  Perkins,  who  departed 
this  life  intermediate  his  election  and  the 
meeting  of  the  stockholders  on  the  first  Wed- 
nesday in  January,  1907,  continued  to  hold 
over  and  exercise  the  duties  of  the  office  of 
directors.  Applicant,  S.  C.  Hoge,  is  now  the 
owner  of  25  shares  of  stock  formerly  owned 
by  H.  C.  Perkins.  On  April  11,  1907,  appli- 
cants addressed  a  communication  in  writing 
to  the  four  surviving  directors,  requesting 
fhat  a  meeting  of  the  stockholders  be  called 
for  the  purpose  of  electing  a  board  of  direct- 
ors. The  board  of  directors  refused  to  com- 
ply with  this  request,  and  still  refuse  to  call 
a  meeting  of  the  stockholders  to  elect  their 
successors.  The  charter  of  the  company  re- 
quires a  board  of  five  directors  to  manage 
its  affairs,  and,  since  the  death  of  H.  C 
Perkins^  this  board  la  not  constituted  as  re- 


quired by  law,  and  has  no  power  to  elect  a 
successor  to  the  deceased  director.  The  pray- 
er is  that  the  directors  Morel,  Mock,  and 
Overstreet  be  required  to  call  a  meeting  of 
the  stockholders  for  the  purpose  of  electing 
a  board  of  directors. 

In  response  to  the  mandamus  nisi,  the  de- 
fendants appeared  and  demurred  to  the  suf- 
ficiency of  the  petition  as  affording  ground 
for  the  relief  prayed.  They  also  filed  an  an- 
swer, in  which  it  was  charged  on  belief  that, 
though  the  25  shares  alleged  to  be  owned  by 
Hoge  stood  in  his  name,  he  held  them  for 
Jjk  H.  Hilton,  and  he  was  not  a  real  and 
bona  fide  stockholder.  They  denied  that 
Mills  was  the  lawful  owner  of  the  five  shares 
which  he  claimed  to  own,  on  account  of  the 
following  fact:  That  they  were  originally 
issued  to  his  brother-in-law,  J.  A.  Ennels, 
and  were  sold  by  Enneis  to  Hilton  in  viola- 
tion of  his  agreement  hereinafter  set  out, 
and  in  some  way  transferred  to  Mills,  but  not 
on  the  books  of  the  company.  The  corpora- 
tion, through  its  president,  Morel,  refused  to 
make  the  transfer,  and  these  five  shares 
stand  on  the  books  of  the  company  in  the 
name  of  Enneis.  Defendants  believe  tliat 
they  are  held  by  Mills  for  the  benefit  of  Hil- 
ton, but  do  not  recognize  either  Mills  or 
Hilton  as  the  owner  of  these  five  shares. 
When  Mills  was  endeavoring  to  purchase 
these  shares  from  Enneis,  he  was  informed 
by  the  latter  that  he  could  not  sell  his  stock 
to  him,  and  was  in  honor  bound  to  keep  it 
in  pursuance  of  the  agreement  hereinafter 
set  forth,  of  which  Mills,  Enneis,  and  Hilton 
were  advised.  It  was  admitted  that  the  other 
applicants  were  stockholders  as  alleged.  It 
was  further  averred  that  the  railroad  com- 
pany was  Incorporated  under  the  general  law 
by  the  Secretary  of  State  on  October  18, 
1905,  and  subsequently  leased  the  railroad 
running  from  Rocky  Ford  to  Sylvania,  known 
as  the  "Sylvania  Central  Railroad,"  for  10 
years,  with  the  privilege  of  renewal  for  a 
like  term;  that  this  was  the  only  road  run- 
ning into  Sylvania ;  that  the  citizens  of  Syl- 
vania were  willing  to  get  the  charter  for 
the  Sylvania  &  Girard  Railroad  Company 
either  to  build  or  control  a  railroad  running 
into  Sylvania,  provided  L.  H.  Hilton  should 
be  kept  out  of  the  control  of  the  company. 
At  one  time  when  the  publication  for  a  char- 
ter was  running  the  publication  was  stopped 
because  of  the  apprehension  as  to  Hilton's 
control.  Subsequently,  and  before  the  grant* 
ing  of  the  charter,  there  was  a  meeting  to 
compromise  and  adjust  matters  at  Sylvania^ 
and  at  this  meeting  Hilton  stated  that  he 
would  offer  a  resolution  giving  to  J.  J.  B, 
Morel  and  his  friends,  if  they  would  go  into 
the  enterprise,  one  half  of  the  capital  stock, 
and  that  he  and  his  friends  would  take  the 
other  half,  and  that  Morel  and  his  friends 
should  have  the  right  .to  name  three  out  of 
five  of  the  directors,  and  thus  exercise  a  con- 
trol. It  was  known  by  Hilton  and  all  pres- 
ent that  Morel  and  his  friends  would  not  go 
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into  tbe  enterprise  but  for  the  nnderstandins 
embodied  in  such  a  resolution;  and  but  for 
this  understanding  tbe  enterprise  would  not 
go  tbrouglL  According  to  this  understanding, 
a  meeting  of  tbe  dtiz^s  was  beld  and  took 
tbe  following  action,  as  embodied  in  tbe 
minutes  of  tbe  meeting:  "Office  of  Screven 
Ck>unt7  Bank.  Meeting  of  citizens  of  Syl- 
vania  beld  for  tbe  purpose  of  considering  tbe 
proposition  to  lease  tbe  Sylvania  Central 
Railroad.  Present:  G.  M.  Overstreet,  P.  A. 
Mock,  J.  W.  Newman,  J.  A.  Ennels,  H.  C. 
Perkins,  I*  H.  Hilton,  H.  B.  Mills,  J.  W.  Over- 
street  G.  M.  Overstreet  was  elected  presi- 
dent of  tbe  meeting  and  J.  W.  Overstreet 
secretary.  On  motion  of  L.  H.  Hilton,  it  was 
decided  to  readvertise  for  cbarter  of  tbe  Syl- 
vania  &  Girard  Railroad  Company.  Resolv- 
ed tbat  Mr.  H.  0.  Perkins  be  allowed  to  sub- 
scribe $2,500  to  tbe  capital  stock  of  $10,000, 
and  Mr.  L.  H.  Hilton  and  bis  friends  be 
permitted  to  subscribe  $2,500  to  said  capital 
stock,  and  tbe  remaining  to  be  subscribed  by 
J.  J.  B.  Morel,  G.  M.  Overstreet,  and  sucb 
of  tbeir  friends  as  tbey  may  select  or  desig- 
nate. Resolved,  furtber,  tbat  tbree  directors 
be  selected  from  tbe  last  apportionment  of 
$5,000  and  two  be  selected  from  tbe  first  ap- 
portionment of  $5,000,  all  of  tbe  subscribers 
to  be  residents  of  tbis  community,  except  Mr. 
Perkins,  wbo  bas  business  interests  bere. 
Mr.  L.  H.  Hilton,  Mr.  J.  J.  B.  Morel,  Mr.  H. 
C.  Perkins,  P.  A.  Mock,  and  J.  W.  Overstreet 
were  proposed  as.  board  of  directors  to  be 
notified  after  tbe  cbarter  is  obtained.*'  Tbe 
answer  furtber  alleges  tbat,  "after  tbe  cbar- 
ter was  obtained,  tbese  minutes  were  read 
and  ratified,  and  at  tbis  last-mentioned  meet- 
ing tbe  directors  were  elected.  J.  J.  B.  Mor- 
el, P.  A.  Mock,  and  J.  W.  Overstreet  were  tbe 
tbree  directors  representing  Mr.  Morel  and 
bis  friends.  Tbe  stock  was  subsequently  ap- 
portioned as  follows:  J.  J.  B.  Morel,  14 
sbares ;  P.  A.  Mock,  12  sbares ;  H.  S.  White, 
7  shares;  G.  M.  Overstreet,  7  sbares;  J.  A. 
Ennels,  5  sbares;  J.  W.  Overstreet,  6  shares; 
H.  C.  Perkins,  25  sliares;  L.  H.  Hilton,  17 
shares;  G.  M.  Hill,  3  shares;  E.  H.  Hill,  Jr., 
2  shares;  W.  P.  Williams,  2  shares;  R.  W. 
Wells,  1  share.  The  first  six  mentioned  con- 
stitute what  may  be  called  the  'Morel  party,' 
or  interest.  It  was  distinctly  agreed  among 
the  six  stockholders  representing  the  Morel 
party  or  interest  that  they  would  not  sell 
outside  of  their  friends,  and  J.  A.  Enneis  was 
a  party  to  tbis  agreement ;  and  in  selling  out 
to  the  Hilton  interest  he  violated  the  agree- 
ment. It  was  thoroughly  understood  by  tbe 
incorporations  that  tbe  balance  and  control 
with  the  Morel  party  was  to  be  ];)ermanent, 
and,  but  for  this,  the  cbarter  would  not  have 
been  obtained  or  accepted." 

At  the  meeting  of  the  stockholders  on  No- 
vember 16,  1906,  a  committee  was  appointed 
to  draft  a  set  of  by-laws  for  the  company, 
with  direction  to  report  at  the  meeting  to  be 
beld  on  the  first  Wednesday  in  January,  1907. 
At  the  meeting  of  the  stockholders  on  tbe 


first  Wednesday  in  January,  1907,  no  elec- 
tion of  directors  was  bad  because  only  a 
minority  of  the  stock  was  represented.    The 
meeting    was    not    held,    because,   although 
thoroughly  aware  of  the  meeting  and  its  pur- 
pose, the  plaintiffs  Hilton,  B.  H.  Hill,  Jr., 
and  G.  M.  Hill,  though  present  in  Sylvania, 
and  their  attendance  urged,  they  neverthe- 
less designedly  and  purposely  absented  them- 
selves from  the  meeting  to  prevent  tbe  pres- 
ence of  a  majority  of  the  stock.    S.  C.  Hoge 
was  not  a  stockholder  at  this  time,  and  Hil- 
ton then  held  a  transfer  of  tbe  five  shares  of 
the  Enneis  stock,  although  it  had  not  been 
recognized  by  the  president  or  on  the  books 
of  the  company,  and  since  this  meeting  Hil- 
ton has  in  some  way  put  these  five  shares  in 
the  name  of  Mills.    At  this  meeting  of  the 
stockholders  on  the  first  Wednesday  in  Janu- 
ary, 1907,  there  were  present  P.  A.  Mock,  J. 
W.  Overstreet,  J.  J.  B.  Morel,  W.  P.  Willlama, 
and  G.  M.  Overstreet,  who  together  beld  47 
shares.     At  that;  time  the  directors  held  a 
meeting  and  adopted  a  resolution  to  the  ef- 
fect that  tbey  would  hold  over  until  tbe  next 
regular  meeting  of  the  stockholders  In  tbe 
following  January,   unless    a   meeting   was 
called  before  tbat  time  by  the  president  or  a 
majority  of  tbe  directors.     It  was  averred 
that  there  was  no  objection  to  the  resolution 
by  anybody,  and  therefore  it  represented  tbe 
unanimous  action  of  the  minority  stockhold- 
ers at  the  meeting,  although  it  was  adopted 
teclmically  at  a  directors*  meeting.    It  was 
admitted  that  a  request  had  been  made  to 
call  a  meeting  of  the  stockholders,  and  de- 
clined by  tbe  directors.     No  by-laws  have 
been  adopted  by  tbe  corporation,  although 
they  would  have  been  adcH>ted  at  tbe  last 
regular  meeting  of  the  stockholders  If' appli- 
cants had  not  absented  themselves;   and,  as 
no  provision  is  yet  made  for  tbe  filling  of 
vacancies,  respondents  contend  tbat  the  four 
directors  bold  over  and  constitute  a  lawful 
organization.     It  was  averred  that  tbe  cor- 
poration was  well  managed,  and  in  the  first 
year  of  its  existence  declared  a  dividend  of 
125  per  cent,  which  had  been  paid,  and  also 
had  earned  an  additional  dividend  of  50  per 
cent,   which  had   been   declared,   but   had 
not  been  paid  because  one  of  tbe  applicants, 
Williams,  who  is  tbe  treasurer  of  the  com- 
pany and  also  cashier  of  a  bank  which  Hil- 
ton controls,  has  refused  to  pay  the  same. 
For  these  reasons  it  was  contended  that  tbe 
plaintiffs  were  not  entitled  to  the  writ  of 
mandamus  as  prayed. 

The  case  was  beard  by  tbe  judge  on  the 
petition,  demurrer,  and  answer,  and  the  maih- 
damus  nisi  was  made  absolute.  Respond- 
ents excepted  to  the  granting  of  the  man- 
damus absolute,  and  assign  error  thereon 
because  tbe  petition  for  mandamus  did  not 
set  forth  any  cause  or  reason  for  tbe  Issuance 
of  the  writ,  and  that  the  matters  therein  al- 
leged constitute  no  basis  for  the  relief  pray- 
ed; tbat  tbe  judgment  granting  the  mands- 
mus  absolute  is  contrary  to  law  and  unan- 
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thorized  by  the  erldence;  tbat  tlie  answer 
waa  uncontradicted,  and  the  facta  therein 
alleged  demanded  a  finding  In  favor  of  the 
respondents  and  against  the  petition  for  the 
role  absolute,  but.  If  any  Issue  of  fact  was 
Involved,  sudi  Issue  was  triable  at  the  next 
term  of  the  superior  court  of  Screven  county 
as  other  jury  cases  are  tried,  and  the  Judge 
erred  In  determining  the  same. 

B.  K.  Overstreet,  J.  W,  Overstreet,  and 
Adams  &  Adams,  for  plaintiffs  in  error.  Jos. 
H.  Hall  and  Warren  Roberts,  for  defendant 
In  error. 

EVANS,  P.  J.  (after  stating  the  facts  as 
above).  1.  The  petition  presents  the  case  of 
stockholders  seelsing  to  compel  a  corporation 
and  a  majority  of  Its  directors  to  call  a  meet- 
ing of  the  stocliholders  for  the  purpose  of 
electing  a  board  of  directors  after  a  failure 
to  elect  at  the  last  annual  meeting.  The 
corporation  was  chartered  under  the  general 
railroad  law,  which  provides  that  a  regular 
election  for  directors  shall  be  annually  held 
at  the  principal  office  of  the  company.  Civ. 
Ck)de  18d5,  §  2163.  The  corporation  had  duly 
organized  agreeably  to  law,  and  adopted  a 
resolution  providing  that  the  annual  meeting 
of  the  stoclsholders  should  be  held  on  the 
first  Wednesday  In  January,  1907.  The  stat- 
ute imposes  the  duty  on  the  corporation  to 
hold  annual  meetings;  but  fixes  no  time 
when  they  shall  be  held.  As  the  statute  pre- 
scribed no  fixed  time  for  holding  the  annual 
meeting.  It  was  competent  for  the  stockhold- 
ers to  fix  the  date  of  such  meeting.  When 
so  fixed,  It  became  the  statutory  duty  of 
the  corporation  to  hold  the  annual  meeting 
at  the  time  thus  appointed.  At  the  annual 
meeting  in  January,  1907,  a  minority  of  the 
stockholders  assembled,  but  did  not  resolve 
themselves  into  a  stockholders'  meeting.  It 
was  within  the  power  of  the  minority  of  the 
stockholders  at  the  annual  meeting  to  have 
elected  a  board  of  directors.  **The  law  Is 
clear  tbat  those  stockholders  who  attend  a 
duly  called  stockholders*  meeting  may  trans- 
act the  business  at  tbat  meeting,  although  a 
majority  In  Interest  or  in  number  of  stock- 
holders are  not  present."  1  Cook  on  Stock 
&  Stockholders,  {  607.  Section  2193  of  the 
Civil  Code  of  1895  requires  a  representation 
of  a  majority  of  the  stock  only  at  the  meet- 
ing for  organizatldUt  and  there  is  nothing  in 
the  section  to  change  the  general  rule  as 
stated  by  Mr.  Cook.  For  some  reason,  pre- 
sumably because  they  were  not  informed 
that  it  was  in  their  power  to  legally  elect  a 
board  of  directors,  no  action  was  taken  at 
the  January  meeting.  The  term  of  the  old 
board  of  directors  expired  at  this  time,  and 
it  was  the  duty  of  the  stockholders  to  have 
elected  their  successors.  As  no  election  was 
held,  any  stockholder  could  by  mandamus 
compel  the  calling  of  a  meeting  for  the  pur- 
pose of  complying  with  the  statutory  duty. 
Accordingly  the  petition  was  not  open  to 
demurrer  because  it  failed  to  allege   facts 


entitling  the  plalntiffis  to  the  remedy  of  man- 
damus. 

2,  3,  4.  We  will  next  inquire  as  to  whether 
the  answer  raised  any  disputed  issue  of  fact 
At  common  law  the  return  to  the  writ  of 
mandamus  was  not  traversible,  and  the  court 
determined  whether  the  writ  should  issue 
upon  the  'matters  set  up  In  the  return.  By 
St.  4  Anne,  the  return  was  made  traversible, 
and  this  was  the  condition  of  the  common 
law  at  the  time  of  our  adopting  statute. 
Johnson  v.  State,  1  Ga.  273.  The  common- 
law  practice,  however,  has  been  modified  by 
our  statute,  which  provides  that,  if  the  an- 
swer makes  an  issue  of  fact,  the  petition  and 
answer  shall  be  returned  to  the  next  term  of 
the  superior  court,  and  the  issue  thus  made 
tried  by  a  jury.  Civ.  Code  1895,  4872.  The 
petition  alleges  that  all  the  applicants  were 
stockholders  of  the  railroad  corporation. 
The  answer  undertakes  to  join  issue  as  to 
the  ownership  of  stock  In  the  corporation 
by  two  of  the  applicants.  It  is  admitted 
that  the  stock,  which  formerly  belonged  to 
H.  0.  Perkins,  now  stands  in  the  name  of  the 
plaintiff  S.  C.  Hoge,  but  it  is  charged  on  be- 
lief that  the  holding  of  Hoge  Is  really  for 
the  benefit  of  L.  H.  Hilton.  If  the  certificate 
of  the  shares  stands  in  the  name  of  Hoge, 
we  are  at  a  loss  to  see  why  he  is  any  the  less 
a  stockholder  because  Hilton  may  have  an 
interest  in  his  holding,  and  particularly  so 
when  Hilton  is  a  party  plaintiff  in  the  peti- 
tion. The  stock  which  the  plaintiff  Mills 
claims  to  own  was  issued  to  J.  A.  Bnneis; 
and  Mills  is  his  transferee.  Mills  applied  to 
the  proper  officer  of  the  corporation  to  have 
the  transfer  from  Ennels  to  himself  entered 
upon  the  books  of  the  corporation,  which  was 
refused.  It  is  contended  that  the  transfer  of 
the  stock  by  Ennels  to  Mills  was  in  violation 
of  a  pooling  agreement  entered  into  between 
the  stockholders,  whereby  Ennels  agreed  that 
he  would  not  sell  or  transfer  his  stock  to 
any  one  unfriendly  to  the  Morel  interest, 
and  that  the  transfer  to  Mills,  who  is  friend- 
ly to  Hilton,  was  In  violation  of  this  agree- 
ment Any  such  private  agreement  or  un- 
derstanding between  the  Individuals  holding 
the  legal  title  to  the  stock  in  due  form  and 
others  is  a  matter  between  themselves,  with 
which  the  corporation  has  no  concern.  Ex 
parte  WiUcocks,  7  Cow.  (N.  Y.)  402,  17  Am. 
Dec.  525;  In  re  Long  Island  R.  Co.,  19 
Wend.  (N.  Y.)  37,  32  Am.  Dec.  429.  It  is  no 
excuse  for  the  coiporatlon  to  refuse  to  issue 
stock  to  Ennels's  assignee,  or  to  refuse  to 
recognize  such  assignee  as  a  stockholder, 
that  Ennels  may  have  violated  his  pooling 
agreement  with  certain  other  stockholders, 
with  the  knowledge  of  his  assignee. 

Where  the  charter  of  a  corporation  pro- 
vides that  shares  of  stock  can  only  be  trans- 
ferred on  the  corporate  books,  the  transfer 
must  be  made  in  the  way  pointed  out  in  the 
charter  before  the  transferee  would  become 
a  fihareholder  so  as  to  be  entitled  to  partici- 
pate in  the  internal  affairs  of  the  corporation. 
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Wltham  T.  Cohem  100  Ga.  674»  28  S.  E.  605. 
The  general  railroad  law  under  which  this 
corporation  was  chartered  makes  no  provision 
as  to  the  manner  in  which  transfers  of  stock 
shall  be  made.  It  is  also  within  the  power 
of  a  corporation  to  adopt  by-laws  providing 
how  transfers  of  stock  shall  be  made,  and,  if 
a  by-law  be  adopted  requiring  all  transfers 
of  stock  to  be  entered  upon  the  books  of  the 
corporation,  It  would  be  necessary  that  this 
requirement  be  complied  with  before  the 
transferee  of  a  shareholder  could  participate 
as  a  shareholder  in  a  stockholders'  meeting. 
This  corporation  was  duly  organized.  With 
the  exception  of  the  resolutions  adopted  at 
the  organization  meeting,  and  which  appear 
in  the  statement  of  facts,  no  by-laws  were 
adopted  by  the  corporation.  The  defendant 
corporation,  therefore,  has  neither  charter  nor 
by-law  which  requires  a  transfer  of  stock 
on  the  books.  Our  Oode  declares  that,  "ex- 
cept as  agahist  the  claims  of  the  corporation, 
a  transfer  of  stock  does  not  require  a  transfer 
on  the  books  of  the  company."  Civ,  Code 
1895,  ^  1855.  This  section  was  codified  from 
the  decision  in  Southwestern  B.  Ck>.  v.  Thoma- 
Bon,  40  Ga.  408,  and  its  meaning  is  clear  in 
connection  with  its  context  in  the  decision. 
On  page  411  McOay,  J.,  said:  "The  transfer 
upon  the  books  of  the  company  is  only  for 
the  protection  of  the  company.  It  may  have 
liens  upon  the  stock,  or  it  may  require  this 
mode,  in  order  that  its  own  management  may 
be  complete  an>l  within  its  grasp."  The  sec- 
tion does  not  mean  that  an  assignee  of  stock 
is  not  a  stockholder  of  the  corporation  for 
lack  of  a  book  transfer,  when  neither  charter 
nor  by-law  required  this  mode  of  transfer. 
See  Buena  Vista  Bank  v.  Grier,  114  Ga.  400, 
40  S.  E.  284;  Bates-Farley  Savings  Bank  v. 
Dismukes,  107  Ga.  212,  88  S.  E.  175.  Where 
neither  the  charter,  the  statute,  nor  corporate 
by-law  requires  a  book  transfer,  the  assignee 
of  a  certificate  of  stock  may  vote  thereon,  al- 
though the  stock  stands  on  the  books  of  the 
company  in  the  name  of  the  assignee.  1  Ck)ok 
on  Stock  and  Stockholders  and  Corporation 
Law,  <  611;  Allen  v.  Hill,  16  Cal.  118.  In 
the  absence  of  a  regulation  requiring  a  t>ook 
transfer,  or  the  surrender  of  the  old  certif- 
icate, and  the  issuance  of  a  new  certificate  to 
the  assignee^  any  mode  or  form  of  conveyance 
sufilcient  in  law  to  transfer  the  absolute  title 
to  the  assignee  entitles  him  to  all  the  rights 
and  benefits  accruing  to  the  legal  owner  of 
the  stock.  Just  as  if  the  certificate  of  shares 
stands  In  the  assignee's  name.  People  v. 
Devln,  17  IlL  84.  The  transferee.  Mills,  there- 
fore, acquired  from  the  shareholder  by  the  as- 
signment title  to  the  stodc,  and  was  a  stock- 
holder. The  facts  set  up  in  the  answer  were 
insufficient  to  raise  an  Issue  that  he  was  not 
a  stockholder. 

5.  The  other  matter  set  up  in  resistance  to 
the  Issuance  of  the  writ  was  the  conduct  of 
the  applicants  in  purposely  absenting  them- 
selves from  the  stockholders'  meeting,  in  or- 


der to  prevent  an  election  of  directors  at 
that  time.  We  have  shown  that  the  minority 
of  the  stockholders  had  the  right  at  a  regular 
annual  meeting  to  elect  a  board  of  directors. 
We  cannot  perceive  any  distinction  between 
negligently  omitting  to  attend  a  meeting  of 
the  stockholders  and  staying  away  by  design. 
The  only  forfeiture  of  right  which  the  absent 
stockholder  incurs  is  the  surrender  of  his 
right  to  participate  in  the  stockholders'  meet- 
ing. It  was  the  duty  of  the  stockholders 
present  at  the  annual  meeting,  even  though 
their  holdings  were  less  than  a  majority  of 
the  stock,  to  have  proceeded  with  the  trans- 
action of  the  proper  business,  which  indudeQ 
the  election  of  directors;  and  neither  the 
old  directors  nor  the  corporation  can  insist 
upon  the  old  board  holding  over  another 
ytear  because  the  stockholders  failed  to  ex- 
ercise a  duty  enjoined  by  law.  The  action 
of  the  minority  stockholders  would  have  been 
Just  as  legal  as  if  these  applicants  had  been 
there,  and  no  estoppel  arises  against  them 
from  insisting  that  the  corporation  perform 
its  duty  under  the  law  because  they  volun- 
tarily absented  themselves  from  the  meeting. 

6.  It  is  further  alleged  that  the  directors, 
when  they  discovered  that  a  majority  of  the 
stock  was  not  represented  at  the  stockholders' 
meeting,  immediately  held  a  directors'  meet- 
ing, and  adopted  a  resolution  declaring  that 
they  would  hold  over  until  their  successors 
were  legally  elected,  and  that  this  was,  in 
effect,  action  by  them  as  stockholders.  Not 
so.  The  pleadings  of  both  sides  are  in  com- 
plete harmony  that  the  stockholders  took  no 
action  as  stockholders,  and  caused  an  entry 
to  this  effect  to  be  made  upon  the  minutes 
of  the  stockholders'  meeting.  The  directors 
in  passing  the  resolution  extending  their 
terms  did  not  undertake  to  act  as  stockhold- 
ers, but  as  directors.  Indeed,  the  resolution 
that  they  should  hold  over  until  their  suc- 
cessors were  elected  amounted  to  no  more 
than  an  incident  which  the  law  attaches  lb 
the  failure  of  the  stockholders  to  elect  their 
successors. 

7.  We  have  not  adverted  to  the  point  made 
in  the  petition  that  under  the  law  the  rail- 
road corporation  must  have  not  less  than  5, 
nor  more  than  15,  directors,  and  that,  as  one 
of  the  directors  had  died,  the  board  was  not 
legally  constituted.  The  statute  specifically 
provides  that  the  corporation  may  provide  by 
by-law  for  the  filling  of  vacancies  in  the 
board  of  directors.  Civ.  Code  1S95,  8  216a 
The  corporation  by  failing  to  elect  did  not 
forfeit  its  corporate  existence.  But  the  stock- 
holders, in  the  absence  of  authority  under  a 
by-law,  could  have  supplied  the  vacancy. 
In  re  Union  Ina  Co.,  22  Wend.  (N.  Y.)  691. 
This  proceeding  is  not  to  cause  the  election 
of  a  single  director  to  fill  a  vacancy,  but  to 
compel  corporate  action  looking  to  the  elec- 
tion of  a  full  board. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 
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GRACB  v.  MBANS  et  al. 
(Supreme  Court  of  Georgia.    Dec  19.  1907.) 

Bjkotment— Defenses  of  Vendee— Paticbnt 
OF  Pbioe— Pabties— Tendbbt-Offeb-Judo- 

HSNT. 

Where  a  vendee  of  land  enters  actual  pos- 
session and  pays  the  entire  purchase  price,  he 
thereby  acquires  a  perfect  equity  whidi  is  the 
equivalent  of  legal  title,  and  upon  the  strength 
thereof  can  successfully  defend  in  ejectment 
against  the  yendor,  or  any  one  claiming  under 
him,  although  no  formal  deed  conveying  the  le- 
gal title  was  ever  executed. 

(a)  But  full  payment  of  the  purchase  price, 
or  tender  thereof,  is  requisite  to  the  establish- 
ment of  such  title. 

(b)  In  complaint  for  land,  where  the  plaintiff 
and  defendant  claim  from  a  common  propositor, 
the  plaintiff  claiming  under  a  deed,  and  the  de- 
fendant under  a  prior  parol  purchase  and  actual 
possession  at  the  time  the  plaintiff  received  his 
deed,  if,  in  order  to  show  full  payment  of  the 
purchase  money,  and  thereby  to  establish  a  per- 
fect equity,  the  defendant  relies  upon  certain 
payments  made  to  the  vendor,  and  others  made 
to  one  claiming  them  under  an  independent  con- 
tract with  such  vendor,  and  the  plaintiff  dis- 
putes the  fact  of  appropriate  payment,  both 
the  vendor  and  the  other  person,  to  whom  the 
payments  are  alleged  to  have  been  made,  are 
essential  parties. 

(c)  In  the  absence  of  such  parties,  an  offer 
to  pay  "to  whomsoever  may  be  entitled"  a  cer- 
tain amount  which  the  defendant  alleges  is  due, 
after  taking  into  consideration  all  the  payments 
made  to  both  of  such  parties,  is  not  a  legal 
tender  or  the  equivalent  thereof,  and.  in  the 
absence  of  proof  of  payment  of  the  full  pur- 
chase price  to  the  vendor,  is  not  sufficient  to 
show  a  title  under  the  perfect  equity  doctrine. 

(d)  Under  the  pleading  and  evidence  in  this 
case,  and  with  the  parties  before  the  court,  it 
was  erroneous  to  direct  a  verdict  that  the  own- 
ership of  the  premises  in  dispute  be  decreed  to 
be  in  the  defendant  upon  the  payment  to  plain- 
tiff, before  a  sUted  time,  of  $18.90,  with  in- 
terest ;  and  that,  if  such  amount  is  not  so  paid, 
then  the  claims  of  the  defendant  to  the  prem- 
ises shall  cease,  and  the  legal  title  shall  oe  In 
the  plaintiff,  upon  his  paying  to  the  defendant 
the  sum  of  $100,  with  interest,  less  $18.90,  with 
Interest;  and.  further,  that  the  above  payments 
might  be  made  to  the  clerk  of  court,  instead  of 
the  parties,  to  be  applied  as  indicated. 

[Ed.  Note.— For  cases  in  point,  see  Out  Dig. 
vol.  17,  Ejectment,  §  82.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Ck>nrt,  Pulaski  Ck>nii- 
ty;  T.  A.  Parker,  Judge. 

Action  by  T.  H.  Grace  against  R.  L.  Means, 
Minerva  Pate,  and  others,  revived  after  the 
death  of  defendant  Pate  In  the  name  of  one 
Lancaster  and  others.  F^m  a  decree  in 
favor  of  defendant  administrator,  plaintiff 
brings  error.    Reversed. 

This  is  a  complaint  for  land.  Instituted  by 
T.  BL  Grace  against  Minerva  Pate  et  al. 
After  salt  was  instituted,  Minerva  Pate  died, 
and  Lancaster,  as  administrator,  was  made 
party  defendant  in  her  place.  The  plaintiff 
amended  by  striking  all  other  defendants. 
The  salt  as  amended  was  for  the  recovery 
of  one  acre  of  land.  It  appeared  that,  during 
the  year  1893,  W.  J.  Grace  owned  a  tract  of 
20  acres,  known  as  the  "Old  Grace  Place," 
and  sold  one  acre  in  the  southeast  comer 
thereof  to  Minerva  Pate  for  $100.   There  was 


no  written  contract  She  paid  a  part  of  the 
purchase  money,  and  was  to  pay  the  balance 
in  the  future.  Under  this  arrangement,  she 
was  admitted  into  immediate  possession  and 
made  valuable  improvements  and  remained 
in  actual  possesssioh  always,  until  after  the 
institution  of  this  suit  After  Minerva  Pate 
had  gone  into  actual  possession,  W.  J.  Grace, 
her  vendor,  entered  into  a  contract  with  R. 
L.  Means  for  the  sale  to  him  of  the  entire 
20  acres,  but  verbally  informed  Means'  at- 
torn^ tliat,  when  Minerva  Pate  should  have 
paid  enough  more  of  the  purchase  money 
owing  by  lier  to  amount  to  $25,  he  would  re- 
quire Means  to  execute  to  her  a  bond  for 
title.  Under  such  circumstances,  W.  J.  Grace 
sold  the  entire  20  acres  to  Means.  No  deed 
was  made,  but  half  the  purchase  price  was 
paid,  and  a  note  given  for  the  balance  by 
Means,  who,  in  turn,  received  a  bond  for 
title  from  W.  J.  Grace.  The  note  was  nego- 
tiated and  assigned  by  W.  J.  Grace  to  T.  H. 
Grace.  Afterwards,  to  wit,  on  the  6th  day 
of  Ckrtober,  1896,  negotiations  were  had  be- 
tween Means  and  W.  J.  Grace  and  the  plain- 
tiff, T.  H.  Grace,  which  resulted  in  Means 
surrendering  to  W.  J.  Grace  his  bond  for 
title,  whereupon  W.  J.  Grace  conveyed  the 
property  for  value  to  T.  H.  Grace  in  ftee, 
who,  in  turn,  executed  to  Means  his  bond  to 
convey  the  property  upon  payment  of  the 
said  purchase  money  note,  which  T.  H.  Grace 
then  held.  In  this  manner  T.  H.  Grace  ac- 
quired a  deed  from  W,  J.  Grace,  dated  6th 
day  of  October,  1896.  T.  H.  Grace,  otherwise 
than  as  charged  by  law,  did  not  have  notice  of 
Minerva  Pate's  possession.  After  all  of  this, 
Means,  without  the  knowledge  or  participa- 
tion of  T.  H.  Grace,  on  the  16th  day  of 
October,  1896,  required  Minerva  Pate  to  ex- 
ecute to  him  promissory  notes  for  $9.45  each, 
to  become  due  on  the  16th  days  of  April, 
July,  and  October,  1897,  and  on  the  16th 
days  of  January,  April,  July,  and  October, 
1898,  aggregating  $75.60,  claimed  as  the  bal- 
ance due  on  account  of  the  purchase  money 
owed  by  the  defendant  for  the  one  acre  in 
dispute  with  respect  to  the  several  notes 
last  mentioned.  The  defendant's  plea  con- 
tained the  following:  "Defendant  paid  all  of 
said  notes,  with  interest  thereon,  except  two, 
amounting  to  $1&90." 

With  respect  to  the  two  notes  not  paid,  the 
plea  contained  the  following:  "Defendant 
was  ready  when  such  notes  fell  due  to  pay 
them,  and  is  now  and  at  any  time  ready  to 
pay  them,  and  hereby  makes  a  tender  of  the 
said  sum  of  $18.90,  with  interest  thereon, 
and  will  pay  the  same  on  said  notes  in  any 
manner  that  the  court  may  direct"  In  ad- 
dition to  setting  up  the  equities  as  already 
indicated,  the  defendant's  plea  contained  the 
following:  "Defendant  denies  the  right  of 
the  plaintiff  to  maintain  his  action  against 
her  for  the  reason  that  the  deed  under  which 
he  claims  was  made  to  secure  a  debt,  and 
that  said  debt  is  tainted  with  usury,  the  con- 
sideration being  usurious^  and  is  therefore 
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absolately  null  and  void."  Neither  W.  J. 
Grace  nor  R.  L.  Means  were  parties  to  the 
suit  The  plea  concluded  with  the  following 
prayer:  "The  defendant  having  fully  an- 
swered the  plaintiffs  petition,  and  having 
made  valuable  improvements  on  said  lot,  and 
having  paid  all  of  the  purchase  money  for 
the  same,  except  $18.00  and  interest,  and 
being  ready  at  all  and  any  times  to  pay  the 
same  as  the  court  may  direct,  she  therefore 
prays  the  court  to  decree  that  she  pay  the 
balance  of  such  purchase  money  to  whomever 
may  be  entitled  to  it,  and  that  good  and 
sufficient  title  be  made  to  her,  and  •  •  • 
for  general  relief." 

No  demurrer  to  the  plea  was  filed.  No 
evidence  was  submitted  upon  the  subject  of 
tender,  either  before  or  after  the  institution 
of  the  suit  There  was  no  evidence  offered 
tending  to  show  that  the  deed  from  W.  J. 
Grace  to  T.  H.  Grace  was  based  upon  a 
usurious  consideration.  In  all  other  respects, 
the  evidence,  without  substantial  conflict, 
was  in  accordance  with  the  foregoing  re- 
citals. Upon  the  conclusion  of  the  evidence, 
the  court  directed  a  verdict  as  follows: 
"We,  the  Jury,  find  in  favor  of  the  defend- 
ant; that  is  to  say,  that  the  ownership  of 
the  premises  sued  for  as  being  in  the  posses- 
sion of  Minerva  Pate  be  decreed  to  be  in  her 
administrator  upon  the  payment  to  the  plain- 
tiff of  the  sum  of  $18.90,  principal,  besides 
Interest  at  the  rate  of  8  per  cent  per  an- 
num from  October  6,  1896,  provided  said  bal- 
ance due  of  $18.90,  principal,  together  with 
interest  thereon,  be  paid  or  tendered  to  the 
plaintiff  in  a  reasonable  time,  to  wit  on  or 
before  the  16th  day  of  October,  1905.  And 
if  said  amount  Is  not  paid  or  tendered  to  the 
plaintiff  on  or  before  said  last-named  date,, 
then  all  claims  of  the  estate  of  Minerva  Pate 
to  said  premises  shall  cease,  and  the  legal 
title  to  said  premises  shall  be  In  said  plain- 
tiff upon  his  paying  to  said  administrator  the 
sum  of  $100,  besides  interest  from  October 
16,  1896,  at  8  per  cent  per  annum,  less  $18.- 
90,  with  interest  on  said  last-named  sum 
from  October  16,  1896,  at  8  per  cent  per 
annum,  or  the  above  payments  may  be  made 
to  the  clerk  of  the  court  to  be  applied  as 
herein  found."  The  plaintiff  moved  for  a 
new  trial  upon  the  grounds,  among  others, 
that  the  verdict  was  contrary  to  law  and 
without  evidence  to  support  it  etc.  The  mo- 
tion being  overruled,  the  plaintiff  excepted. 

Fort  &  Grice,  for  plaintiff  in  error.  A.  C. 
Pate  and  W.  U  &  Warren  Grice,  for  defend- 
ants in  error. 

ATKINSON,  J.  This  is  a  complaint  for 
land.  Two  defenses  are  made:  One,  that 
the  deed  under  which  the  plaintiff  claims 
was  a  mere  security  deed,  based  upon  a 
usurious  consideration,  and  therefore  void; 
the  other,  that  the  defendant  had  equities, 
of  which  the  plaintiff  had  notice  at  the  time 
of  his  purchase,  of  such  a  character  as  would 
create   superior  title  and   defeat  recovery. 


Upon  the  first  defense,  no  evidence  was  of- 
fered in  its  support  No  further  reference 
need  be  made  to  that  The  second  defense 
was. insisted  upon,  and  upon  that  the  court 
directed  the  verdict  The  plaintiff  and  de- 
fendant claimed  title  from  a  common  source. 
This  avoids  the  necessity  of  proving  title 
into  the  common  propositor.  Which  of  the 
two  has  the  better  title  from  the  common 
propositor?  The  plaintiff  has  a  deed  based 
upon  a  valid  consideration.  The  defendant 
has  no  deed,  but  insists  that  her  equities  are 
sufficient  to  defeat  the  assertion  of  title  un- 
der the  deed  held  by  the  plaintiff. 

It  is  well  settled  that  where  a  vendee 
makes  a  contract  for  the  purchase  of  land, 
and  pays  all  the  purchase  money,  and  noth- 
ing remains  to  be  done  by  him  in  order  to 
comply  with  his  part  of  the  contract  he 
thereby  acquires  whatever  title  the  vendor 
had,  even  in  the  absence  of  a  deed.  Such 
title  is  the  equivalent  of  a  deed  from  the  ven- 
dor. Pitts  V.  McWhorter,  8  Ga.  6,  48  Am. 
Dec.  405.  See,  also,  in  this  connection,  Dow- 
dell  V.  Neal,  10  Ga.  148;  Skinner  v.  WUlis, 
54  Ga.  195;  Adams  v.  Brooks,  35  Ga.  63; 
Temples  V.  Temples,  70  Ga.  483;  Drummon^ 
V.  Hardaway,  21  Ga.  438;  McCandless  v. 
Inland  Acid  Co.,  115  Ga.  968,  42  S.  E.  449 ; 
Peterson  v.  Orr,  12  Ga.  464,  58  Am.  Dea  434 ; 
Howell  V.  Dllsberry,  79  Ga.  475,  5  8.  E.  90, 
and  cases  dted;  Dodge  v.  Spiers,  85  Ga. 
585,  11  S.  E.  610.  In  the  cases  just  cited, 
and  other  cases  in  them  cited^  it  has  been 
held  that,  upon  the  strength  of  title  acquired 
in  that  way,  the  vendee  may  sue  or  defend 
in  ejectment,  may  sue  for  specific  perform- 
ance, or  may  assert  title  under  a  claim  to 
property  attempted  to  be  sold  under  judicial 
process.  Under  the  reasoning  in  those  cases^ 
there  can  be  no  doubt  but  that  in  ejectment, 
which  is  the  remedy  now  under  consideratioii, 
possession  may  be  defended  upon  the  strength 
of  such  title  as  against  the  assertion  of  title 
by  the  vendor,  or  one  claiming  under  liioi. 
It  is  also  well  settled  that  actual  possession 
of  land  is  notice  to  the  world  of  whatever 
interest  the  occupant  has  therein.  Garbutt 
V.  Mayo,  128  Ga.  269,  57  S.  E.  495.  From  this 
it  follows  that  if  the  interest  be  that  of  a 
purchaser,  with  only  a  part  of  the  purchase 
price  paid,  a  subsequent  purchaser  from  the 
same  vendor  would  take  subject  to  the  right 
of  the  occupant  to  complete  his  contract  and 
thereby  acquire  a  superior  title  from  the 
common  vendor. 

But  hi  order  to  pass  title  under  the  per- 
fect equity  doctrine,  it  is  prerequisite  that 
all  the  purchase  money  be  paid,  or  legal  ten- 
der thereof  be  made  to  the  person  thereto 
entitled.  See,  in  this  connection,  Scroggins 
V.  Hoadley,  66  Ga.  165,  and  cases  cited; 
McGurry  v.  Robinson,  23  Ga.  824.  The  obli- 
gor would  be  under  no  obligation  to  conv^ 
until  full  payment  according  to  the  terms  of 
the  contract  It  would  remain  executory, 
and  no  title  would  pass.  In  other  words,  no 
equity  less  than  a  perfect  equity  would  be 


Ga.)  AIiLBN,  MoINTOSH  A  CO.  t.  FABMEBS*  &  TBADEBS*  NAT.  BANK.  813 


the  eauivalent  of  a  deed.  It  in  the  preaent 
caae,  the  defendant  had  a  perfect  eqnlty,  it 
woold  be  superior  to  tlie  title  of  the  plain- 
titr,  because  the  defendant  liad  first  made 
a  contract  to  purchase  from  the  common 
propositor,  and  was  in  actual  possession  at 
the  time  the  plaintiff  received  his  deed ;  but,  ^ 
if  the  equity  was  not  a  perfect  equity,  and ' 
therefore  not  the  equivalent  of  title,  the 
mere  possession  of  the  defendant  would  be 
obliged  to  yield  to  the  superior  strength  of 
the  legal  title  conveyed  through  instrumental- 
ity of  the  deed  to  the  plaintiff. 

The  evidence  is  clear  that  the  defendant 
had  not  paid  all  the  purchase  money.  It  is 
contended  that  some  part  of  it  was  paid  to 
W.  J.  Grace,  the  conunon  propositor,  and 
that  the  greater  part  was  paid  to  B.  L. 
Means,  without  any  written  order  from  W.  J. 
Grace,  and  it  is  admitted  in  the  plea  that 
there  is  still  due  $18.90,  which  has  never  been 
paid  to  any  one  The  defendant  insists  that 
the  part  which  was  paid  to  B.  Li.  Means 
was  paid  to  the  person  entitled  thereto,  but 
that  fact  was  denied  by  the  plaintiff,  and 
the  court  could  not  adjudicate  that  question 
unless  W.  J.  Grace  and  Means  were  parties 
to  the  suit  No  decree  would  bind  them. 
The  defendant  does  not  know  to  whom  to. 
offer  the  91890.  She  contends  that  either  W. 
J.  Grace  or  Means  or  the  plaintiff,  T.  H. 
Grace,  is  entitled  to  it,  and  avers  a  willing- 
ness to  pay  it  to  whomsoever  the  court,  upon 
Inquiry,  should  direct  it  should  be  paid.  In 
the  absence  of  W.  J.  Grace  and  Means,  the 
court  cannot  settle  their  rights  to  this  bal- 
ance any  more  than  it  could  have  settled 
their  rights  to  the  other  payments  which  it 
Is  alleged  were  made  to  Means.  Under  these 
conditions,  it  is  manifest  that  the  defendant's 
offer  was  coupled  with  conditions,  which, 
owing  to  the  absence  of  essential  parties, 
were  incapable  of  accomplishment,  and  is 
therefore  not  the  equivalent  of  payment  or 
legal  tender.  It  was  not  the  plaintiff's  duty 
to  make  parties  in  order  to  help  the  defend- 
ant perfect  her  equities.  The  plaintiff  had 
carried  his  burden  by  the  introduction  of  his 
deed,  and  the  crucial  moment  was  at  hand. 
Other  parties  being  needed  in  order  for  the 
defendant  to  perfect  her  equities,  Jt  was  In- 
cumbent upon  the  defendant  to  bring  them  in- 
to court  By  failure  so  to  do,  the  defendant 
lost  the  opportunity  of  establishing  what  it 
was  necessary  for  her  to  do  in  order  to  ob- 
tain a  perfect  equity.  Having  failed  in  that 
respect  there  was  no  effort  made  by  her, 
Independent  of  the  ineffectual  tender,  to  make 
payment  of  the  unpaid  part  of  the  purchase 
money.  The  result  of  all  of  this  was  ttiat 
«be  did  not  show  a  perfect  equity.  The  court 
overlooked  the  necessity  of  the  presence  of 
W.  J.  Grace  and  Means  as  parties,  and  er- 
roneously directed  a  verdict  upon  the  as- 
sumption that  the  defendant  had  shown  a 
perfect  equity,  and  otherwise  dealt  with 
the  case  as  if  it  were  a  proceeding  in  equity 
for  the  distribution  of  property,  rather  than 


a  suit  in  ejectment  where  the  question  was 
simply  which  of  the  contesting  parties  had 
the  better  title. 

In  the  case  of  Grizzle  v.  Gaddls,  75  Ga. 
350,  this  court  said:  "Where  one  holding  a 
title  by  deed  from  a  former  owner  brought 
ejectment  against  the  tenant  in  possession  of 
land,  the  latter  could  not  by  equitable  plea, 
claim  from  the  plaintiff  a  specific  perform- 
ance of  a  parol  contract  alleged  to  have  been 
made  between  the  defendant  and  the  person 
from  whom  the  plaintiff  bought  ai^d  of 
which  it  was  averred  the  plaintiff  had  notice. 
Bspecially  could  not  this  be  done  without 
making  the  plaintiflTs  feoffor  a  party."  As 
to  the  necessity  of  having  W.  J.  Grace  a  party 
plaintiff,  the  case  of  Hamilton  v.  Willlford, 
90  Ga.  210,  15  S.  E.  763,  is  in  point  and  con- 
trolling. The  suit  was  in  ejectment  The  de- 
fendant filed  an  equitable  plea  setting  up  his 
parol  purchase  from  the  plaintiff's  grantor 
and  actual  possession  at  the  time  of  the 
plaintiff's  purchase,  payment  of  part  of  the 
purchase  money,  and  tender  of  the  balance. 
The  defendant's  alleged  vendor,  who  was  the 
plaintifTs  grantor,  was  not  a  party  to  the 
suit  In  ruling  upon  the  sufiiciency  of  the 
plea,  the  court  said:  "An  equitable  plea, 
otherwise  sufficient  would  not  be  available 
without  making  the  vendor  a  party,  if  any- 
thing remained  to  b^  done  to  complete  the 
performance  of  the  contract  on  the  part  of 
the  first  purchaser."  The  ruling  made  In 
the  case  of  McCandless  v.  Inland  Add  Ck)., 
supra,  is  not  in  point  That  is  not  a  case 
where  there  remains  something  to  be  done 
by  the  party  seeking  to  set  up  an  equity  in 
order  to  comply  fully  with  his  obligation  to 
his  vendor. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  HOLDBN,  J.,  ndt  presiding. 
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ALLEN,  McINTOSH  &  OO.  v.  FABMEBS'  & 

TBADEBS'  NAT.  BANK  OF  CX>V- 

INGTON,  KT. 

(Supreme  Gourt  of  Georgia.    Dec.  2XK  1907.) 

1.  DSPOSmONS— DlBKESBAI.  OV   SUIT^USB   IN 
SUBSBQTTBNT    SUIT. 

Interrogatories  duly  sued  out  executed,  and 
returned  to  and  used  as  evidence  In  a  city  court 
in  a  suit  therein  which  is  afterwards  voluntarily 
dismissed  are  admissible  as  evidence  in  a  second 
suit  between  the  same  parties  and  upon  the  same 
cause  of  action  afterwards  brought  in  the  su- 
perior court 

[Ed.  Note.— For  cases  in  point  see  Gent  Dig. 
vol.  16,  Depositions,  H  288-291.] 

2.  EVinENCE    —    LlTTEBS    —    FOUNDATION    — 

Genuineness. 

lietters  are  not  admissible  in  evidence  to 
establish  a  defense  when  there  is  no  proof  that 
they  are  genuine. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence,  8  164a] 

3.  Same— CoMPETENOT  ov  Bzfebts— Telxgbam 
—Code  Wobds— Explanation. 

Under  the  facts  of  this  case,  there  was  no 
error  in  permitting  a  witness  to  explain  the 
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code  words  used  In  a  dispatch  sent  by  the  firm 
of  which  he  was  a  member. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
▼oi.  20,  Evidence,  ^  285a] 

4.  Wbit  or  Ebsob— EyiDBnoB—HARMiiEss  Eb- 

BOB. 

It  is  harmless  error  to  permit  a  witness  to 
testify  to  the  contents  of  writings  introduced 
in  evidence,  over  objection  that  snch  testimony 
was  secondary  evidence,  when  it  appears  that 
the  testimony  of  the  witness  corresponds  with 
such  writings. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  iS  4161-4170.] 

5.  Gabrieks— Bill  of  Ladinq— Indobsembnt 
— a88ionment. 

Where  a  bill  of  lading  issued  in  the  usual 
form  by  a  railroad  company,  consigning  the 
shipment  to  the  shipper's  order,  with  directions 
to  notify  another,  has  on  its  back  an  indorse- 
ment, "Deliver  to  A.,"  signed  by  the  consignee, 
such  indorsement  is  a  valid  and  sufficient  as- 
signment of  the  bill  of  lading  to  A. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  9,  Carriers,  (  168.] 

6.  BviDENOB— Second ABT    Bvidewce— Dbaft. 

It  was  error,  under  the  facts  of  this  case, 
to  allow  testimony  as  to  the  contents  of  a  draft 
which  was  not  shown  to  be  lost  or  inaccessible 
for  any  reason. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  20,  Evidence,  §8  5o4,  555.] 

7.  Sales— GoNTRACT— Bill    of    Ladino— As- 
signments-Action FOB  Pbicb. 

Where,  in  a  written  contract  between  two 
parties,  one  bought  from  the  other  at  a  stipu- 
lated price  goods  to  be  shipped,  and  the  carrier 
Issues  to  the  seller  a  bill  of  lading  therefor, 
consigning  the  shipment  to  his  order,  which  the 
latter  transfers  to  a  third  person,  such  transfer 
alone  does  not  entitle  such  third  person  to  sue 
the  buyer  on  the  contract  for  the  purchase  price. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  9,  Garners,  §  186.] 

(Syllabus  by  the  Gourt) 

Error  from  Superior  Gonrt,  Colquitt  Gonn- 
ty;   R.  O.  Mitchell,  Judge. 

Action  by  the  Farmers'  &  Traders'  Na- 
tional Bank  of  Coyington,  Ky.,  against  Al- 
len, Mcintosh  &  Go.  From  a  judgment  for 
plaintiffs,  defendant  brings  error.    Reversed. 

J.  A.  Wilkes,  for  plaintiff  in  error.  Shipp 
&  Kline,  for  defendants  in  error. 

HOLDEN,  J.  The  Farmers'  &  Traders' 
National  Bank  of  Covington,  Ky.,  brought 
an  action  in  Colquitt  superior  court  against 
Allen,  Mcintosh  &  Go.  to  recover  the  pur- 
chase price  of  a  lot  of  corn  shipped  by  Hen- 
ry Heile  &  Sons  from  Cincinnati,  Ohio,  to 
the  defendants  at  Moultrie,  Qa.,  and  by  the 
latter  rejected  on  account  of  alleged  worth- 
less condition.  The  petition  set  forth  var- 
ious letters  and  telegrams  constituting  the 
contract  between  Henry  Heile  &  Sons  and 
the  defendants,  the  intendment  of  which 
was  that  the  defendants  purchased  from  the 
shippers  two  cars  of  sacked  com  No.  2  mix- 
ed, at  68%  cents  per  bushel,  cost  and  freight 
Moultrie,  official  board  of  trade  certificates 
of  grades  and  weights  to  be  final,  demand 
draft  to  be  drawn  In  payment  It  was  al- 
leged that   the  sliippers  had  completed   in 


good  faith  their  part  of  the  contract,  and  had 
transferred  to  the  plaintiff  the  bill  of  lad- 
ing for  the  com,  with  sight  draft  attached, 
thereby  transferring  to  the  plaintiff  all  of 
the  rights  of  the  shippers  under  the  con- 
tract ;  and  that  the  refusal  of  the  buyers  to 
accept  the  com  had  resulted  In  the  total  loss 
of  its  value  to  the  plaintiffs.  Defendants 
denied  any  Indebtedness  to  plaintiffs,  alleg- 
ing that  the  com  arrived  in  a  worthless  con- 
dition ;  that  the  transfer  to  the  plaintiff  was 
not  in  good  faith,  but  that  the  plaintiff  and 
the  shippers  were  in  collusion  to  defraud  the 
defendants;  and  that  the  transfer  of  the 
draft  and  bill  of  lading  to  the  plaintiff,  if 
made,  was  pursuant  to  this  collusion,  and 
for  the  purpose  of  making  the  plaintiff  ap- 
pear as  an  innocent  purchaser.  Interroga- 
tories-  were  introduced  on  behalf  of  the  plain- 
tiff to  show  compliance  with  the  contract  of 
shipment,  Including  proper  weighing  and  in- 
spection of  the  com,  and  the  good  faith  of 
the  alleged  transfer  to  the  plaintiff.  On  the 
back  of  the  bill  of  lading,  which  was  ten- 
dered in  evidence,  appeared  the  following 
Indorsement:  "Deliver  to  Farmers'  &  Trad- 
ers' National  Bank.  Henry  Heile  &  Sons.** 
The  draft  given  by  the  shippers  to  the  plain- 
tiff for  the  purchase  price  of  the  com  was 
not  offered  in  evidence.  Upon  the  conclu- 
sion of  the  evidence,  the  court  directed  a 
verdict  for  the  plaintiff  for  the  full  amount 
sued  for  and  entered  judgment  thereon,  to 
which  action  of  the  court  below  the  defend- 
ants excepted  and  assign  error  on  the  gen- 
eral grounds.  Special  grounds  of  error  were 
also  assigned  on  the  admission  and  exclusion 
of  certain  testimony,  which  are  referred  to 
in  the  opinion. 

1.  The  plaintiff  brought  suit  In  the  city 
court  of  Moultrie  against  the  defendant, 
which  suit  is  dismissed.  During  the  trial 
of  that  case  interrogatories  which  had  been 
sued  out  in  that  case  were  read.  The  plain- 
tiff brought  the  present  suit  in  the  superior 
court  of  Colquitt  county  after  the  dismissal 
of  the  case  in  the  city  court  The  suit  in 
the  superior  court  was  between  the  same 
parties,  Involving  the  same  subject-matter, 
and  upon  the  trial  thereof,  over  objection  of 
counsel  for  defendant  the  court  permitted 
the  plaintiff  to  use  as  evidence  the  Interroi^a- 
tories  which  were  used  in  the  trial  of  the 
case  in  the  city  court  Had  this  second  suit 
been  rebrought  in  the  city  court  of  Moultrie, 
the  interrogatories  could  have  beoi  used 
under  the  authority  of  Radford  v.  Oa.  & 
Ala.  Ry.,  113  6a.  627^  39  S.  E.  106.  Does  tbe 
fact  that  the  second  suit  was  instituted  in 
a  different  forum  change  the  rule?  Tbe 
principle  upon  which  the  interrogatories 
were  allowed  in  the  Radford  Case,  supra, 
was  that  the  second  suit  was  between  the 
same  parties  and.  involved  the  same  subject- 
matter;  and  we  do  not  see  how  this  prin- 
ciple can  in  any  way  be  affected  by  the  mere 
transfer  of  the  case  to  a  court  different  In 
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aame^  bat  having  concurrent  Jurisdiction  of 
the  parties  and  tlie  subject-matter  involved. 
Were  such  change  of  forum  to  alter  the  rule, 
U  would  put  it  in  the  power  of  a  plaintiff,  by 
simply  dismissing  his  case  and  bringing  it  in 
a  different  court  having  like  Jurisdiction 
thereof,  to  render  inadmissible  many  sets  of 
Interrogatories  which  a  defendant  had  in- 
curred much  trouble  and  expense  in  obtain- 
ing, and  thus  force  the  defendant  to  again 
Incur  the  trouble  and  expense  of  suing  out 
interrogatories,  and  having  them  executed 
and  returned. 

2.  The  defendant  in  the  court  below  in- 
troduced letters  from  Heile  &  Sons  in  ref- 
erence to  reselling  the  com  and  other  mat- 
ters in  aid  of  their  defense.  The  court  al- 
lowed these  letters  read  to  the  Jury,  but,  up- 
on further  consideration,  ruled  them  out 
It  does  not  appear  upon  what  grounds  they 
were  ruled  out  There  was  no  proof  of  the 
signing  of  these  letters  by  Heile  &  Sons,  by 
their  admission  or  otherwise.  It  was  not 
even  shown  that  they  were  received  by  due 
course  of  mail,  or  that  they  were  written  up- 
on letter  heads  of  Heile  &  Sons.  The  court 
did  right  in  excluding  them.  The  only  thing 
appearing  in  the  record  in  reference  to  these 
letters  outside  of  the  letters  themselves  was 
that  they  were  Introduced  in  evidence.  In 
order  for  letters  to  be  admissible  as  evi- 
dence, it  must  be  shown  tliat  they  are  gen- 
uine; and,  there  being  no  proof  that  the 
letters  tendered  as  evidence  in  this  case  were 
genuine,  the  court  very  properly  excluded 
them.  Freeman  v.  Brewster,  93  Ga.  648  (6), 
21  8.  B.  165. 

3.  A.  L.  Heile,  a  witness  for  the  plaintiff, 
testified  that  he  was  a  member  of  the  firm 
of  Henry  Heile  &  Sons,  and  that  they  made 
a  contract  with  the  defendant  for  two  cars  of 
com.  He  testified  that  this  contract  was 
made  by  telegrams  and  letters,  in  which,  for 
the  purpose  of  economy,  code  words  were 
used,  and  explained  the  meaning  of  the 
cipher  words  thus  used.  Defendant  objected 
to  the  witness  explaining  the  meaning  of  the 
code  words  used,  on  the  ground  that  it  did 
not  appear  that  the  witness  was  an  expert 
er  in  any  way  competent  to  give  such  evi- 
dence. The  witness  testified  that  his  firm 
were  merchants  and  grain  dealers,  and  that 
the  code  words  used  in  connection  with  the 
correspondence  forming  the  contract  referred 
to  were  in  general  use  throughout  the  United 
States,  and  well  understood  by  all  hay  and 
grain  men,  boards  of  trade,  and  chambers  of 
commerce.  Under  the  evidence  in  this  case, 
there  was  no  error  in  allowing  the  testimony 
of  this  witness  in  reference  to  the  meaning 
of  the  cipher  words  used  in  the  dispatches 
constituting  a  portion  of  the  contract  be- 
tween the  defendant  and  his  firm.  See  Civ. 
Code  1895,  8  3675  09. 

4.  Objection  was  made  by  the  defendant 
In  the  court  below  to  A.  L.  Heile  testifying 
tn  reference  to  the  bill  of  lading  and  W.  E. 


Cremens  testifying  to  the  weight  and  num- 
ber of  the  car  of  com  weighed  by  him,  on 
the  ground  that  there  was  higher  evidence 
of  these  facts.  It  appears,  however,  that  the 
bill  of  lading  testified  about  by  Heile  was  in- 
troduced in  evidence,  and  the  certificate  of 
Cremens  was  introduced  in  evidence,  show- 
ing the  weights  and  number  of  the  car  of 
com  which  he  weighed.  Since  the  testimony 
of  the  witnesses  corresponded  with  the  writ- 
ings introduced,  we  do  not  see  that  the  de- 
fendant sustained  any  injury  by  the  intro- 
duction of  the  oral  testimony. 

5.  The  bill  of  lading  introduced  in  evi- 
dence by  the  plaintiff  had  on  it  the  folowlng 
indorsement:  "Deliver  to  Farmers*  &  Traders' 
National  Bank.  [Signed]'  Henry  Heile  & 
Sons."  Objection  was  made  to  the  intro- 
duction of  the  bill  of  lading,  because  this  in- 
dorsement was  without  date,  and  was  an  im- 
proper transfer,  not  being  such  an  assign- 
ment and  transfer  as  would  carry  title  to 
the  plaintiff.  We  do  not  see  any  merit  in 
the  objection  that  the  transfer  was  without 
date,  since  the  witness  Heile  testified  to  the 
date  on  which  it  was  made.  Ngr  do  we  see 
any  merit  in  the  objection  that  it  was  not  a 
proper  assignment  and  transfer  of  the  bill 
of  lading.  The  transfer  of  a  note  or  draft 
for  money  payable  to  order  is  usually  and 
properly  made  by  the  words,  '*pay  to  the  or- 
der of."  A  bill  of  lading  refers  to  property, 
and  we  think,  where  there  is  a^  bill  of  lading 
like  the  one  herein  referred  to^  an  indorse- 
ment thereon  ''deliver  to"  some  named  per- 
son, signed  by  the  consignor,  who  is  also  the 
consignee  to  his  order,  constitutes  a  valid 
transfer  of  such  bill  of  lading.  The  mean- 
ing of  such  transfer  1^  that  the  carrier  shall 
deliver  to  the  person  named  the  property  of 
which  the  bill  of  lading  is  the  representative. 

6w  Defendants  objected  to  the  testimony  of 
A.  L.  Heile  in  reference  to  the  draft  which  he 
stated  was  attached  to  the  bill  of  lading  and 
delivered  to  the  plaintiff,  on  the  grounds 
that  the  draft  Itself  was  the  best  evidence  of 
its  contents.  It  does  not  appear  that  this 
draft  was  lost  or  inaccessible  We  think  this 
was  a  good  objection,  and  that  permitting  the 
witness  to  testify  to  its  contents  harmful  er- 
ror, because,  the  draft  itself  not  having  been 
introduced  in  evidence,  it  cannot  be  deter- 
mined whether  the  testimony  of  Heile  in  re- 
gard to  its  contents  was  trae  or  not  The 
amount  of  the  draft  and  its  other  contents 
could  not  be  testified  about  in  the  absence  of 
a  proper  foundation  for  such  secondary  evi- 
dence. 

7.  The  witness  A.  L.  Heile  testified  by  in- 
terrogatories. A  part  of  his  testimony  was 
that  he  had  in  his  possession  all  of  the  tele- 
grams and  letters  showing  the  contract  be- 
tween his  firm  and  the  defendant  all  of 
which  he  attached  to  his  answers  and  filed  as 
Exhibit  No.  1.  Copies  of  these  telegrams  and 
letters  do  not  appear  in  the  record.    It  Is 
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true  that  In  the  brief  of  evidence  It  appears 
that  this  witness  testified  In  his  interroga- 
tories as  to  what  were  the  contents  of  these 
letters  and  telegrams;  but  this  appears  as  a 
brief  of  his  testimony  concerning  them,  and 
not  of  the  letters  and  telegrams  themse^es. 
Copies  of  the  letters  and  telegrams  claimed 
to  constitute  the  contract  do  not  appear  in 
the  record,  nor  does  there  appear  to  have 
been  any  brief  made  of  them.  Heile  testi- 
fied to  what  was  the  snbstance  of  one  of  the 
letters.  The  draft  was  not  Introduced  in  evi- 
dence, and,  of  course,  does  not  appear  in  the 
record.  We  do  not  knoW  what  are  the  full 
recitals  and  contents  of  the  draft.  It  no- 
where appears  in  the  record  that  the  original 
contract  between  the  shippers  and  the  defend- 
ant, or  any  account  or  debt  arising  therefrom, 
was  assigned  or  transferred  to  the  plaintifT. 
The  bill  of  lading  which  was  introduced  in 
evidence  had  on  it  the  following:  "Deliver 
to  Farmers*  &  Traders*  National  Bank.  Hen- 
ry Heile  &  Sons."  This  bill  of  lading  was  is- 
sued to  Heile  ft  Sons,  consigning  the  ship- 
ment to  their  order.  A  member  of  the  firm 
of  'Heile  &  Sons  testified  that  the  bill  of  lad- 
ing was  delivered  to  the  plaintiff  with  a  draft 
attached,  but  the.  draft,  as  stated,  was  not  in- 
troduced in  evidence.  It  does  not  appear  that 
the  contract  for  the  purchase  of  the  com  be- 
tween Henry  Heile  ft  Sons  and  the  defendant, 
or  any  right  flowing  from  it,  was  transferred 
to  the  plaintiff,  and  no  draft  was  introduced 
in  evidence,  but  only  the  bin  of  lading,  with 
the  indorsement  of  Henry  Heile  &  Sons  there- 
on to  the  plaintiff.  We  do  not  think  that  un- 
der the  evidence  appearing  in  the  record  the 
plabitiffs  had  any  right  to  bring  suit  in  their 
own  names  against  the  defendant  for  the  pur- 
chase money  of  the  oom.  Does  the  transfer 
alone  of  such  a  bill  of  lading  by  the  vendor 
give  the  transferee  a  right  to  sue  for  the 
purchase  money  of  the  property  sold?  We 
are  unable  to  see  that  it  carries  any  such 
right  Oiv.  Code  1895,  <  8554,  provides: 
"When  a  bill  of  lading  is  attached  to  a  draft 
drawn  on  a  third  person.  It  will  be  treated  as 
security  for  the  draft,  and  neither  the  tltte  to 
the  goods,  nor  right  to  the  bill  of  lading,  will 
pass  to  the  drawee  until,  as  required  therein, 
he  accepts,  or  accepts  and  secures,  or  pays 
the  draft  as  the  case  may  be."  And  section 
2956  provides  that  a  bill  of  lading  may  be  de- 
livered In  pledge,  but  there  is  no  provision  in 
our  law  that  the  transfer  of  a  bill  of  lading 
by  the  vendor  of  goods  sold  and  shipped  will 
give  the  right  to  the  transferee  to  sue  for  the 
purchase  price  of  the  goods.  A  bill  of  lading 
in  one  sense  is  a  negotiable  instrument;  but 
it  is  simply  a  symbol  or  representative  of  the 
goods  for  which  It  is  Issued.  Oommercial 
Bank  v.  Armsby  Co.,  120  Ga.  74,  47  S.  B.  589, 
65  L.  B.  A.  443;  Bailroad  Go.  v.  Lowe,  101  Ga. 
320,  28  S.  B.  867. 

The  judgment  of  the  court  below  is  revers- 
ed.   All  the  Justices  concur. 


(129  Ga.  717) 
GliOVBB  V.   STATB. 

(Supreme  Court  of  Georgia.    Dec  19.  1907.) 

1.  Cbiminal    liAw— New    TBiAir-AvnoAViTS 

OF  JUBOBS. 

"The  affidavits  of  jurors  may  be  taken  to 
sustain,  but  not  to  impeach  their  verdict" 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  ((  2392^2395.] 

2.  Same— New  TaiAii— Gbounds. 

That  the  trial  judge  after  hearing  a  motion 
for  a  change  of  venue  indicated  his  purpose  to 
sustain  it  but  subBequently,  upon  further  consid- 
eration of  the  matter,  and  without  having  heard 
any  further  evidence,  passed  an  order  overruling 
the  motion,  is  not  cause  for  a  new  trial. 

8.  Same— Statements  of  Judge. 

The  fact  that  the  trial  judge,  during  the 
progress  of  the  trial,  stated  to  counsel,  in  the 

gresence  of  the  jury,  that  a  named  witness,  who 
ad  testified  for  the  defense  upon  the  question 
of  the  sanity  of  the  accused  at  the  time  of  the 
commission  of  the  alleged  crime,  did  not  claim 
to  be  an  expert  in  such  a  case,  or  to  have  any 
peculiar  knowledge  upon  the  subject,  is  not 
cause  for  a  new  trial,  when  it  is  not  alleged  that 
such  statement  of  the  judge  was  not  correct. 

SBd.  Note.— For  cases  in  point  see  Cent  Dig. 
.  15,  Criminal  Law,  |  2182.] 

4.  Same  —  Witnesses  —  CBOSS-BzAMiNATiozf 
—Weight  of  Opinion. 

It  was  not  error  to  permit  counsel  for  the 
state,  over  objectioiu  to  ask  a  witness  for  the 
defense  if,  in  his  opinion,  certain  circumstances 
which  he  had  assigned  as  his  reason  for  l)eliev- 
ing  the  accused  to  be  of  unsound  mind  were 
in  themselves  sufficient  to  indicate  that  he  did 
not  know  that  it  was  ¥rrong  **to  go  and  shoot  a 
helpless  woman  down  in  the  mill,  and  keep 
pumping  lead  into  her  until  she  was  dead,"  al- 
though the  witness  had  not  testified  that  the 
accused  did  this,  and  even  though  the  court  had 
refused  to  allow  counsel  for  the  defense  to  pro- 
pound a  similar  question  to  a  state's  witness. 

5w  Same— E)VIDENCB^— Sanity— Non-expebt. 

It  is  well  settled  that  a  nonexpert  witness 
may  give  his  opinion  as  to  the  sani^  of  another 
person,  based  upon  his  acquaintance  with  him. 
and  the  manner,  appearance,  and  conduct  of 
such  person  during  the  time  that  the  witness  has 
known  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig^ 
vol.  14,  Criminal  Law,  ^  1045.] 

6.  Same— CoNFLioriNO  iNSTBtrcnoNS. 

Where  the  court  charged  the  jury  that  If  it 
appeared  from  the  evidence  that  the  accused, 
at  the  time  he  slew  the  deceased,  knew  the  dif- 
ference between  right  and  wrong,  but  did  not 
have  power  of  mind  and  will  sufficient  to 
keep  him  from  killing  her,  he  would  not  be 
guilty  of  murder ;  and  then  immediately  gave  the 
general  rule  that  the  insanity  which  the  law 
recognizes  as  an  excuse  for  crime  must  be  such 
as  dethrones  reason  and  incapacitates  one  for 
distinguishing  between  right  and  wrong,  an  as- 
signment of  error,  in  a  motion  for  a  new  trial, 
that  these  instructions  were  conflicting,  is  with- 
out merit 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  $8  1961-196a] 

7.  Same— CoNDiTOT  ot  Judge. 

The  ground  of  the  motion  complaining  that 
the  judge,  during  the  progress  of  the  trial,  in- 
timated *'his  opinion  of  the  case,**  was  without 
merit  as  in  none  of  his  remarks,  quoted  in  this 
ground,  which  were  made  in  connection  with 
various  rulings,  or  in  colloquies,  with  counsel, 
did  he  intimate  his  opinion  of  the  case. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  14k  Cruninal  Law»  <  1731.] 
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&  Same  ~  Bvidencb  —  RtnjNOB  —  Bxvikw  — 
Objections. 

It  is  not  cause  for  a  new  trial  that  the 
Judge  allowed  a  given  Question  to  be  propounded 
to  a  witness,  when  it  does  not  appear  what  ob- 
jection, if  any.  was  made  to  the  question,  nor 
what  answer,  if  any,  the  witness  made  thereto. 

9.  Save  —    Experts   —   Quawpioatiow   — 
Question  fob  Coubt. 

The  question  whether  a  witness  offered  as 
an  expert  is  qualified  to  give  his  opinion  upon  a 
given  subject  under  investigation  is  one  for  the 
court,  and  not  for  the  witness.  Hence  the  mere 
foct  that  the  witness  in  his  testimony  may  dis- 
claim to  be  an  expert  is  no  reason  for  refusing 
to  allow  him  to  testify  as  one. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  f  1070.] 

10.  Same— Statements  by  Judge. 

The  fact  that  the  trial  judge,  upon  objec- 
tion being  made  to  the  competency  of  a  witness 
offered  as  an  expert,  expressed  his  opinion  as 
to  the  sufficiency  of  the  preliminary  testimony 
of  the  witness  to  show  that  he  was  one,  is  not 
cause  for  a  new  trial. 

11.  Same— Writ  op  Bbrob— Waiveb  of  Bb- 

ROB. 

Oroun^  of  a  motion  for  a  new  trial  not 
referred  to  in  the  brief  of  counsel  for  plaintiff 
in  error  are  treated  as  abandoned. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  fi  8012.1 

12.  Homicide— MuBDEB— Evidence. 

The   evidence   warranted   the  verdict,   and 
the  court  did  not  err  in  refusing  to  grant  a  new 
trial. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Rlcbmond  coun- 
ty; H.  C.  Hammond,  Judge. 

Arthur  P.  Glover  was  convicted  of  murder, 
and  he  brings  error.    Affirmed. 

See  67  S.  E.  101. 

A.  L.  Franklin  and  C.  A.  Picquet,  for  plain- 
tiff In  error.  J.  S.  Reynolds,  Sol.  Oen.,  Boy- 
kin  Wright  and  Jno.  C.  Hart,  Atty.  Gen., 
for  the  State. 

FISH,  C.  J.  Arthur  P.  Glover  was  convict- 
ed of  murder,  and,  upon  his  motion  for  a  new 
trial  being  overruled,  he  excepted. 

1.  Two  of  the  grounds  of  the  motion  com- 
plained of  the  alleged  misconduct  of  the  Jury 
which  returned  the  verdict.  The  only  evi- 
dence In  support  of  these  grounds  was  the 
affidavit  of  one  of  the  jurors,  which  was 
contradicted  by  the  affidavits  of  all  the 
other  Jurors.  It  is  only  necessary  In  dispos- 
ing of  the  grounds  to  quote  the  language  of 
section  5338  of  the  Civil  Code  of  1895 :  "The 
affidavits  of  Jurors  may  be  taken  to  sustain, 
but  not  to  Impeach  their  verdict" 

2.  Another  ground  of  the  motion  was  that 
after  6  Jurors  had  been  selected  to  try  the 
case,  and  84  had  gone  off  for  cause,  counsel 
for  the  accused  renewed  their  motion  for  a 
change  of  venue,  and  'the  court  granted  the 
same,  stating  to  the  counsel  for  the  defend- 
ant and  state  to  agree  upon  a  county ;  if  not, 
the  court  would  select  a  county";  the  Judge 
further  stating:  **!  will  let  the  case  go  over 
until  to-morrow  morning  before  I  take  action 
in  that  matter.'*  Counsel  for  the  state  and 
counsel  for  the  accused  agreed  upon  another 
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county  before  the  court  convened  the  next 
morning,  and  counsel  for  the  accused  asked 
the  court  to  grant  an  order  changing  the 
venue  to  the  county  thus  agreed  upon.  The 
court  refused  the  motion,  and  ordered  the 
case  to  proceed.  The  assignment  of  error 
is  "that  the  court  had  entertained  serious 
doubt  the  afternoon  before  that  a  fair  and 
impartial  trial  could  be  had  in  Richmond 
county,  and  no  evidence  had  been  Introduced 
in  the  presence  of  defendant's  counsel  to 
remove  said  doubt  or  produce  further  evi- 
dence." This  ground  is  wholly  without  mer- 
it The  court  did  not  finally  pass  upon  the 
motion  for  a  change  of  venue  until  the  morn- 
Ing  after  it  was  made,  and  it  was  certainly 
not  erroneous  to  then  decide  the  question 
presented  without  hearing  evidence  to  re- 
move any  doubt* that  the  court  might  have 
entertained  on  the  subject  the  afternoon 
before.  The  ruling  of  the  Judge  refusing  to 
grant  the  motion  for  a  cliange  of  venue,  being 
made  under  the  circumstances  stated,  clearly 
indicates  that  whatever  opinion  he  may  have 
at  first  entertained  as  to  the  merits  of  this 
motion,  under  the  evidence  submitted,  he,  up- 
oh  a  further  and  fuller  consideration  of  the 
question,  was  of  opinion  that  a  case  for  a 
change  of  venue  had  not  been  made  out.  The 
question  whether  the  Judge  was  right  or 
wrong  in  this  conclusion  does  not  depend 
upon  his  mental  attitude  in  reference  to  this 
question  on  the  afternoon  before  he  really 
passed  upon  it,  but  upon  a  consideration  of 
the  evidence  which  he  deemed  insufficient  to 
sustain  the  motion. 

3.  Complaint  was  made  that  the  court  in- 
timated to  the  Jury  what  had  been  proven 
in  the  case  by  saying  in  their  presence  that 
Dr.  Wade,  a  witness  for  the  accused,  did  not 
in  his  testimony  claim  "to  be  an  expert  on 
these  cases  [cases  involving  the  question 
of  insanity],  or  to  have  any  peculiar  knowl- 
edge on  that  subject,  yet  he  was  permitted 
to  testify,  not  only  to  his  opinion  derived 
from  facts  within  his  own  knowledge,  but 
there  was  also  propounded  a  very  lengthy 
and  comprehensive  hyt>othetlcal  question  by 
counsel  for  the  defendant"  It  is  clear  that 
the  Judge  did  not  in  this  statement  intimate 
to  the  Jury  what  had  been  proven  in  the 
case.  There  was,  however,  a  positive  state- 
ment by  the  Judge  that  the  witness  referred 
to  had  not,  in  his  testimony,  '^claimed  to  be 
an  expert  in  these  cases,  or  to  have  any 
peculiar  knowledge  on  the  subject"  and,  un- 
less this  statement  by  the  Judge  was  incor- 
rect, the  accused  had  no  cause  for  complaint. 
The  matter  would  be  different  if  the  Judge 
had  stated  that  the  witness  had  not  been 
shown  by  the  evidence  to  be  an  expert  in 
insanity  cases,  for  he  would  then  have  been 
expressing  an  opinion  upon  the  evidence: 
but  when  he  merely  stated  that  the  witness 
had  not  claimed— that  is,  had  not  testified— 
that  he  was  an  expert  in  such  cases,  he 
simply  undertook  to  state  a  fact  and.  If  he 
stated  it  corrtetly,  no  error  was  committed. 
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A  statement  by  the  court  that  a  witness  said 
a  certain  thing,  or  did  not  say  it.  Is  not,  In  a 
legal  sense,  an  expression  of  opinion  as  to 
the  evidence.  Williams  &  Ck>.  y.  Hart,  65  Ga. 
201  (5) ;  Wiggins  y.  State,  80  Ga.  468,  6  S.  E. 
503.  Of  course,  the  statement  by  the  court 
that  the  witness  had  been  permitted  to  tes- 
tify to  his  opinion  derived  from  facts  within 
his  own  knowledge,  and  that  a  lengthy  hy- 
pothetical question  had  been  propounded  to 
him  by  counsel  for  the  defendant,  was  not  an 
expression  of  opinion  upon  the  evidence. 

4.  There  was  no  merit  In  the  complaint 
that  counsel  for  the  state  was  permitted, 
over  the  objection  of  the  accused,  to  ask,  on 
cross-examination  of  a  witness  for  the  de- 
fense. If,  in  the  opinion  of  the  witness,  cer- 
tain circumstances  which  he  had  assigned  as 
his  reason  for  believing  that  the  accused  was 
of  unsound  mind  were  of  themselves  suffi- 
cient to  Indicate  that  the  accused  did  not 
know  It  was  wrong  **to  go  and  shoot  a  help- 
less woman  down  in  the  mill,  and  keep 
pumping  lead  into  her  until  she  was  dead." 
The  fact  that  the  witness  had  said  nothing 
about  the  accused  so  shooting  the  woman  did 
not  render  the  question  Inadmissible;  nor 
was  the  fact  that  the  court  had  refused  to 
permit  counsel  for  the  defendant  to  ask  a 
similar  question  on  the  cross-examination  of 
a  state's  witness  a  good  objection  to  allow- 
ing this  question  to  be  asked. 

5.  Another  ground  of  the  motion  was  that 
the  court  erred  In  permitting  the  following 
question  to  be  asked  a  named  witness  for  the 
state,  and  In  admitting  his  answer  thereto: 
"Q.  Prom  the  term  of  your  acquaintance, 
Judging  by  his  manner,  appearance,  and  con- 
duct, would  you  say  whether  he  [the  accus- 
ed] was  sane  or  Insane?  A.  I  would  say  he 
was  sane.**  ''Counsel  for  the  defendant 
[urged]  the  objection  that  said  witness  had 
not  narrated  the  facts  upon  which  to  base 
his  opinion,"  and  "that  said  question  was  an 
interrogation  as  to  a  fact  and  not  as  to  the  wit- 
ness's opinion."  The  question  was  evidently 
framed  to  elicit  the  opinion  of  the  witness  as 
to  the  mental  condition  of  the  accused,  based 
on  his  manner,  appearance,  and  conduct  dur- 
ing the  acquaintance  of  the  witness  with 
him.  It  Is  well  settled  that  a  nonexpert  wit- 
ness may  give  his  opinion  as  to  the  sanity  of 
another  based  upon  such  facts  as  are  set  out 
In  this  question.  Proctor  v.  Pointer,  127  Ga. 
1S4,  66  S,  B.  Ill;  Herndon  v.  State,  111  Ga. 
178,  86  S.  E.  634,  and  cases  cited. 

6.  It  is  claimed  that  the  court  erred  in  in- 
structing the  Jury  as  follows:  "Should  it  ap- 
pear from  the  evidence  that  Glover,  at  the 
thne  he  slew  Maud  Dean,  knew  the  difference 
between  right  and  wrong,  but  did  not  have 
power  of  mind  and  will  sufficient  to  keep 
him  from  killing  her,  he  would  not  be  guilty 
of  murder.  The  Insanity  which  the  law  rec- 
ognizes as  an  excuse  for  crime  must  be  such 
as  dethrones  reason  and  incapacitates  one 
from  distinguishing  between  right  and 
wrong."    The  error  assigned  was  that  "such 


charge  was  conflicting  and  confused  Hie  Ju- 
ry; but  the  only  contention  in  the  brief  of 
counsel  for  plaintiff  in  error  Is  that  it  was 
conflicting.  The  second  clause  of  this  excerpt 
from  the  charge  correctly  states  the  general 
rule  as  announced  In  Spann  v.  State,  47  Ga. 
553,  and  followed  In  Brlnkley  v.  State,  58 
Ga.  296.  See^  also,  Graham  v.  State,  102 
Ga.  650,  29  8.  E.  582.  The  exception  to  the 
general  rule  was  broadly  stated  in  the  first 
clause.  Allams  v.  State,  123  Ga.  500,  51  S.  B. 
506.  The  charge  was  not  conflicting.  The 
exception  recognized  by  the  authorities,  and 
which  the  accused  would  alone  have  been  en- 
titled to  have  given  in  charge  to  the  Jury,  if 
there  were  evidence  sufficient  to  authorize 
such  Instruction,  is:  "If  a  man  has  reason 
sufficient  to  distinguish  between  right  and 
wrong  as  to  a  particular  act  about  to  be 
committed,  yet,  in  consequence  of  some  de- 
lusion arising  from  a  diseased  mind,  his  will 
is  overmastered,  and  he  is  impelled  to  do  that 
act,  there  is  no  criminal  intent,  provided  the 
act  Itself  Is  connected  with  the  particular  de- 
lusion under  which  the  prisoner  is  laboring.** 
Boberts  v.  State,  3  Ga.  310;  Flanagan  v. 
State,  103  Ga.  619,  30  S.  E.  550;  Taylor  v. 
State,  105  Ga.  776,  31  S.  E.  764;  Allams  v. 
State,  supra.  The  broad  language  which  the 
court  used  In  stating  the  exception  was  there- 
fore favorable  to  the  accused.  Moreover, 
after  scrutinizing  the  evidence,  we  are  fully 
satisfied  that  there  is  nothing  in  It  which  au- 
thorized an  instruction  on  the  exception  to 
the  general  rule  in  cases  where  insanity  la 
relied  upon  as  a  defense. 

7.  Another  ground  of  the  motion  for  a  new 
trial  was  that  during  the  progress  of  the 
trial  the  Judge  Intimated  "his  opinion  of  the 
case  by  the  following  remarks  to  defendant's 
counsel,  to  wit"  Then  follow  several  pages 
of  recital,  in  detail,  of  various  incidents  of 
the  trial  and  the  remarks  of  the  Judge  In 
making  different  rulings  in  connection  there- 
with, and  In  colloquies  between  himself  and 
counsel  for  the  accused.  We  have  carefully 
considered  all  of  such  remarlu,  and  find  that 
none  of  them  tended  to  intimate  an  opinion 
as  to  what  had  or  had  not  be^i  proved,  and 
that  the  language  of  the  Judge  could  not  be 
construed  as  an  Intimation  of  any  view  which 
he  might  entertain  as  to  the  case.  We  are 
sure  that  no  good  purpose  could  be  served  by 
setting  out  even  the  substance  of  all  of  this 
very  lengthy  ground  of  the  motion;  but  will 
quote  two  or  three  extracts  therefrom,  as 
fair  samples  of  the  whole:  "Mr.  Franklin, 
of  counsel  for  defendant,  said:  'If  your 
honor  please,  one  of  the  Jurors  wants  to  say 
something  to  you.'  And  the  court  replied: 
'You  have  nothing  to  do  with  that  I  will  be 
glad  to  hear  from  the  Juror.*  Shortly  there- 
after, and  after  two  other  Jurors  had  been 
passed  upon,  Mr.  Franklin  arose,  and  said: 
•If  your  honor  please,  a  Juror,  two  or  three 
Jurors  preceding,  who  disqualified  for  the 
reason  that  he  did  not  understand  the  ques- 
tions propounded,  now  wants  to  make  an  ex- 


GaJ 


GLOVER  T.  STATE. 


819 


planatlon  and  ask  a  question  of  the  court,  to 
■ee  if  he  was  legally  disqualifled,  and  I  ask 
that  he  be  permitted  to  do  it'  The  Court: 
'I  hare  already  stated  to  you  that  you  have 
nothing  to  do  with  that'  Mr.  Franklin:  'I 
understand  that;  but  I  want  to  go  on  record. 
Now,  If  your  honor  please,  I  want  to  ask 
that  this  Jury  as  stricken  be  withdrawn  be- 
cause of  the  remarks  of  the  Judge  to  coun- 
sel, for  the  reason  that  it  prejudices  his  case.* 
The  Court:  'The  motion  is  overruled.'  Mr. 
Plcquet:  'The  Sibley  Manufacturing  Com- 
pany is  also  a  prosecutor  in  this  case,  and  I 
request  that  your  honor  ask  the  Jurors  on  the 
array  whether  any  of  them  are  stockholders 
in  that  company.'*  The  Court:  *l  will  not  do 
so.'  Mr.  Picquet:  'Then  we  ask  permission 
to  put  in  proof  that  the  Sibley  Manufactur- 
ing Company  has  employed  counsel,  and  is 
one  of  the  real  prosecutors.'  The  Court:  *I 
decline  to  entertain  any  such  investigation.' 
Mr.  Wright:  'Hold  on!  The  only  witness  to 
whom  a  hypothetical  question  can  be  put  is 
an  expert  and  Just  the  contrary  is  the  fact 
with  reference  to  this  witness  who  is  not  an 
expert  He  must  testify  to  the  facts  stated 
first  from  his  own  knowledge.'  Mr.  Plcquet: 
'He  asked  the  very  question  himself  yester- 
day.' The  Court:  'Regardless  of  whether  it 
was  asked  by  that  side  or  not  if  you  are 
asking  the  question  upon  the  assumption  that 
error  has  been  committed  on  the  other  side, 
I  want  to  state  that  such  a  hypothetical  ques- 
tion on  the  direct  examination  put  to  a  non- 
expert witness  is  improper,  and,  without  the 
slightest  disrespect  to  counsel,  I  want  to 
have  an  understanding  now  that  that  ques- 
tion must  not  be  put  again.  Tliat  kind  of 
question  stands  on  an  entirely  different  foot- 
ing from  the  same  question  addressed  by  the 
other  side  to  the  witness.  The  other  side 
asks  that  kind  of  question  to  test  the  value 
of  the  deductions  of  the  witness  and  of  his 
testimony,  seeking  to  discredit  his  testimony 
by  showing  that  he  has  an  exaggerated  or 
foolish  idea  himself  of*  what  shows  insan- 
ity.'" 

8.  Several  grounds  of  the  motion  assigned 
error  because  the  court  allowed  state's  counsel 
to  propound  specified  questions  to  witnesses, 
it  not  appearing  what  objections  were  made 
to  the  questions  at  the  time  they  were  pro- 
pounded, nor  what  answers  the  witnesses 
made.  As  this  court  has  frequently  ruled, 
such  assignments  of  error  are  not  well  made. 

9.  Two  grounds  of  the  motion  assign  error 
because  Dr.  Morgan,  a  witness  for  the  state, 
was  permitted,  over  objection,  to  testify  as 
an  expert  as  to  insanity.  In  one  of  these 
grounds  it  is  alleged  that  the  witness,  after 
having  testified  "that  his  only  experience  in 
mental  diseases  was  such  as  came  to  him  as 
a  physician  In  general  practice,  and  that  he 
had  made  no  special  study  of  the  subject  nor 
had  any  experience  that  would  make  him  a 
specialist  or  expert  on  nervous  diseases," 
was  allowed,  over  objection  of  defendant's 
counsel,  to  amiwer  the  following  question,  to 


wit:  "What  Is  the  difference  between  Idiocy 
and  lunacy?"  the  answer  of  the  witness  being 
given.  There  are  two  assignments  of  error 
in  this  ground;  the  first  being  that  it  was  er- 
ror to  allow  "a  physician  who  expressly  dis- 
claimed to  be  an  expert  to  differentiate  and 
define  the  different  forms  of  insanity."  The 
other  assignment  is  hi  the  following  lan^ 
guage:  "Because  the  court  in  his  ruling  on 
the  question  said  that  though  the  physician 
disclaimed  to  be  an  expert,  f^et  if  the  evi- 
dence showed  that  the  witness  is  capable 
from  his  experience,  education,  and  obser- 
vation to  give  an  opinion  and  to  be  treat- 
ed as  an  expert  it  is  proper  that  he  should 
be  so  treated,  notwithstanding  the  fact  that 
he  disclaims  being  an  expert  'I  think  the 
testimony  is  proper.  Go  ahead,' — ^the  error 
being  that  the  court  in  effect  told  the  jury 
that,  though  the  physician  disclaimed  being 
an  expert  the  evidence  showed  the  court  that 
he  was  an  expert  and  could  answer  any  ques- 
tion that  could  be  propounded  to  an  expert.'* 
In  the  other  ground  complaint  is  made  that 
this  same  witness,  "who  disclaimed  to  be  an 
expert"  was  permitted,  over  objection,  to  an- 
swer a  stated  hypothetical  question. 

There  was  no  error  in  either  of  these  rul- 
ings of  the  court  The  question  whether  the 
witness  was  or  was  not  an  expert  was  not  one 
to  be  determined  by  him  but  by  the  court 
It  was  rightly  held  In  Crow  v.  State,  by  the 
Court  of  Criminal  Appeals  of  Texas  (33  Tex. 
Cr.  R.  264.  26  S.  W.  209),  that,  "if  a  witness' 
testimony  shows  him  an  expert,  his  statement 
that  he  is  not  an  expert  does  not  deprive 
his  testimony  of  the  quality  of  expert  testi- 
mony." A  witness  might  have  such  a  very 
modest  estimate  of  his  own  abilities  and  qual- 
ifications to  give  an  expert  opinion  upon  a 
given  subject  as  to  disclaim  being  an  expert 
in  reference  thereto ;  and  yet  his  testimony  as 
to  his  education,  study,  experience,  investiga- 
tions, and  the  extent  and  scope  of  his  practice 
or  work  in  his  profession  or  avocation  might 
be  such  as  to  show  him  well  qualified  to  give 
such  an  opinion.  On  the  other  hand,  a  vain 
or  conceited  person,  called  as  an  expert  wit- 
ness, might  in  the  most  positive  terms,  de- 
clare himself  to  be  one  in  reference  to  the 
subject  under  investigation,  and  yet  his  oth- 
er testimony  might  disclose  such  woeful  ig- 
norance and  want  of  Intelligent  observation 
and  experience  in  the  premises  as  to  render 
his  opinion  of  no  value  whatever.  It  would 
be  a  dangerous  rule  to  allow  the  question 
whether  a  particular  witness  is  or  is  not  an 
expert  as  to  the  question  under  consideration 
to  depend  solely  on  the  witness'  opinion  of  his 
own  qualifications  in  reference  to  the  matter. 
The  testimony  of  this  physician  is  a  good  il- 
lustration of  the  fact  that  a  witness  may  by 
his  testimony  show  himself  to  be  sufilclently 
qualified,  within  the  contemplation  of  the 
law,  to  give  an  expert  opinion  to  the  Jury 
upon  a  given  subject  under  investigation,  and 
yet  at  the  same  time  himself  disclaim  such 
qualification.    He  testified:  He  was  a  physi- 
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clan  and  surgeon*  and  had  practiced  medicine 
for  21  years;  received  his  diploma  from  the 
Medical  Department  of  the  University  of 
Georgia,  had  been  to  other  schools  since  his 
graduation,  among  them  the  Polyclinic  of 
New  York  and  the  University  of  Virginia* 
In  the  line  of  his  profession  he  has  been  pres- 
ident of  the  State  Association,  president  of 
the  Surgeons  of  the  Central  Railway  Com- 
pany, president  of  the  Alumni  Association  of 
his  school,  city  physician,  coroner's  physi- 
cian, president  of  the  board  of  health  of  Au- 
gusta, health  officer  of  Richmond  county,  a 
member  of  the  state  board  of  health,  and  had 
held  various  minor  positions.  He  was  dem- 
onstrator of  anatomy  in  the  medical  college 
of  the  University  of  Georgia  first,  and  then 
special  lecturer  on  various  diseases  at  times, 
until  he  became  a  professor  of  chemistry 
and  pharmacy,  and  for  the  last  three  years 
he  had  occupied  the  chair  of  anatomy  and 
clinical  surgery.  He  further  testified:  *1 
have  had  occasion  to  examine  the  mental  and 
nervous  diseases  and  the  writings  on  that  sub- 
ject only  BO  much  as  comes  to  a  physician  in 
general  practice.  I  have  made  no  special 
study  of  it,  nor  have  I  had  any  experience 
that  would  make  me  a  specialist  or  expert  in 
nervous .  diseases.  As  a  physician  with  a 
large  practice,  and  especially  as  coroner's 
physician  and  as  city  physician,  I  have  had 
considerable  experience  in  brain  matters; 
about  as  much  as  the  average  man,  probably 
not  more.  I  do  not  know  but  what  I  have 
had  a  little  more  than  the  average  man.  I 
have  been  called  In  consultation  quite  a  few 
times  on  brain  matters  and  nervous  diseases. 
Some  of  the  leading  authorities  in  my  pro- 
fession upon  the  subject  of  Insanity  are  Starr, 
Berkly,  Pierce,  and  Sacks.  ♦  ♦  •  I  have 
had  occasion  to  take  out  of  the  skull  and 
study  and  examine  the  convolutions  and  pe- 
culiarities of  more  than  a  hundred  bralna 
It  Is  part  of  my  branch  in  the  school  now  to 
lecture  on  the  brain — on  the  structure  of  the 
brain.  I  do  not  go  much  into  the  function. 
•  •  •  I  do  not  consider  myself  an  expert, 
I  just  consider  myself  an  ordinary  practition- 
er. I  doctor  pneumonia,  and  I  doctor  typhoid 
fever,  I  am  not  an  expert  in  typhoid  fever, 
but  I  have  seen  hundreds  of  cases.  While  I 
say  I  am  not  an  expert  on  the  brain  and  brain 
diseases,  I  am  just  about  as  much  an  expert 
on  that  as  I  am  on  the  other  branches  of  the 
practice.  I  say  I  practice  in  cases  of  pneu- 
monia and  in  cases  of  typhoid  fever,  and  In 
cases  of  brain  trouble,  and  I  consider  myself 
just  as  much  an  expert  In  the  one  as  in  the 
other." 

We  think  it  very  clear  from  this  testimony 
that  the  court  properly  held  that  this  learned 
and  experienced  physician  and  surgeon  could 
testify  as  an  expert  In  response  to  each  of 
the  questions,  the  allowance  of  which  by  the 
court  Is  complained  of  as  above  indicated. 
If  the  seal  of  silence  could  be  placed  upon 


his  lips  when  these  questions  were  propound- 
ed to  him,  because  he  disclaimed  being  an 
expert  as  to  such  matters,  then  by  the  same 
reasoning,  If  he  were  offered  as  an  expert 
witness  In  a  case  Involving  opinion  as  to 
typhoid  fever,  he  ought  not  to  be  permitted 
to  testify  as  an  expert  We  think  that  the 
proof  as  to  the  qualifications  of  this  witness 
was  exceptionally  full  and  satisfactory,  more 
so  than  was  absolutely  necessary  In  order 
to  admit  his  opinions  In  evidence  before  the 
jury.  *The  rule  obtaining  In  most  jurisdic- 
tions Is  that  a  general  practitioner  of  medi- 
cine Is  a  competent  witness  concerning  In- 
sanity, and  that  a  special  study  of  that  sub- 
ject Is  not  required."  12  Am.  &  Eng.  Enc.  L. 
452.  See,  also,  Lawson's  Exp.  &  Opinion  Ev. 
136.  This  Is  the  rule  which  prevails  in  this 
state.  Potts  V.  House,  6  Ga.  324,  50  Am.  Dec. 
329;  Taylor  v.  State,  83  Ga.  647,  10  S.  B. 
442;  Macon  Ry.  &  Light  Co.  v.  Mason,  123 
Ga.  778,  51  S.  E.  569.  In  Faulkner  v.  Faulk- 
ner, 84  Ga.  73,  10  S.  B.  504,  plaintiff  In  error, 
who  was  defendant  below,  upon  the  trial  of 
the  case,  had  Introduced  as  a  witness  a 
physician,  who  testified  as  to  the  mental 
capacity  of  a  grantor,  and  In  the  motion  for 
a  new  trial  It  was  alleged  that  the  court  erred 
in  not  informing  the  jury  In  Its  charge  who 
were  expert  witnesses.  This  court  held  that 
the  charge  ''was  not  erroneous  for  not  stat- 
ing that  the  physician  was  an  expert  witness ; 
It  being  presumable  that  this  fact  was  Insist- 
ed upon  by  defendant's  counsel." 

10.  The  assignment  that  the  Judge  erred 
In  expressing  an  opinion  upon  the  evidence 
Is  obviously  without  merit.  He  could  not 
decide  the  question  raised  by  defendant's  ob- 
jection, without  deciding  that  the  witness 
had  been  shown  by  the  testimony  to  be  an 
expert  When  preliminary  evidence,  upon 
the  sufficiency  of  which  other  evidence  is 
dependent,  Is  introduced,  the  trial  judge  is 
bound  to  decide  whether  such  preliminary 
evidence  is  sufficient  for  the  purpose  for 
which  it  Is  offered;,  for,  unless  he  does  de- 
cide this  question  in  the  affirmative,  such 
other  evidence  cannot  be  introduced.  In  this 
case,  for  Instance,  when  the  competency  of 
the  witness  as  an  expert  was  challenged  by 
the  objections  to  his  testimony,  the  judge  was 
bound  to  decide  whether  he  was  or  was  not 
so  competent,  and  he  could  not  decide  this 
question  without  expressing  or  Intimating  his 
opinion  as  to  the  sufficiency  of  the  prelimi- 
nary evidence  to  show  the  witness  to  be  an 
expert 

11.  A  number  of  the  grounds  of  the  motion 
for  a  new  trial  are  not  referred  to  In. the 
brief  of  counsel  for  plaintiff  In  error,  and 
they  are  therefore  treated  as  abandoned. 

12.  The  evidence  warranted  the  verdict 
and  the  court  did  not  err  in  refusing  to  grant 
a  new  trial. 

Judgment  affirmed.  All  the  Justices  ood« 
cur. 
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(3  Go.  App.  223) 

SOUTHERN  EXPRESS  CO.  ▼.  MADDOX  et 

«L    (No.  601.) 
(Conn  of  Api>eals  of  Georgia.    Dec.  9,  1907.) 

1.  Tbial— VEBDICrr-SniTIOIKNOT. 

While  it  is  the  better  practice  that  the  jury, 
after  agreeing  upon  a  verdict,  should  cause  it  to 
be  written  upon  the  initial  pleading,  to  be  dated, 
and  to  be  signed  by  one  of  the  jurors  as  fore- 
man, still  none  of  these  details  are  essential  to 
a  legal  verdict  (a)  An  unsigned  verdict  is  not 
illegal,  (b)  The  presiding  judge  may  cause  a 
verdict  actually  rendered  to  be  signed  by  one 
of  the  jurors  as  foreman,  (c)  The  presiding 
judge  may,  in  his  discretion,  designate  the  fore- 
man of  a  jury. 

[ESd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial.  $  759.] 

2.  CoBTs— Assessment. 

It  is  the  dutv  of  the  court,  and  not  of  the 
jury,  to  assess  the  costs  in  an  ordinary  dvil 
action. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  18,  Costs,  U  75^764.1 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fnlton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Action  by  J.  J.  and  J.  E.  Maddoz  against 
the  Southern  Express  Company.  Judgment 
for  plaintiffs,  and  defendant  brings  error. 
Affirmed. 

The  salt  was  instituted  on  account  of  the 
loss  of  certain  cigars  intrssted  to  the  ex- 
press company  in  its  capacity  of  common 
carrier.  The  ori^^inal  summons  claimed  as 
principal  $12.25,  as  interest  $1.11.  The  Ver- 
dict of  the  jury,  as  verified  by  the  magis- 
trate,  was  in  the  following  language:  '^We, 
the  Jury,  find  verdict  for  plaintiff  in  the 
amount  sued  for,  with  interest**  It  was  un- 
signed when  delivered  into  court,  but  by  di- 
rection of  the  magistrate  one  of  the  jurors 
signed  it  as  foreman.  There  is  no  complaint 
that  the  verdict  is  contrary  to  the  evidence 
or  is  without  evidence  to  support  it;  but  the 
grounds  of  error  are  that  the  court  refused 
to  admit  certain  testimony  (which,  how- 
ever, will  not  be  considered  in  the  opinion, 
since  the  assignment  of  error  does  not  state 
enough  of  ihe  particulars  of  the  proposed 
testimony  to  show  injury  as  well  as  error), 
that  the  verdict  was  erroneous,  in  that  it 
was  not  signed,  and  the  court  directed  a 
member  of  the  jury  to  ^ign  it;  that  the  ver- 
dict does  not  award  costs,  and  the  court 
therefore  had  no  power  to  include  them  in 
the  Judgment  and  execution. 

Philip  H.  Alston  and  McDaniel,  Alston 
&  Black;  for  plaintiff  in  error.  G.  D.  Mad* 
dox,  for  defendants  in  error. 

POWELL,  J.  1.  While  the  better  practice 
is  that  verdicts,  after  being  agreed  upon, 
should  be  written  upon  the  initial  plead- 
ing, dated,  and  signed  by  one  of  the  jury  as 
foreman,  yet  none  of  these  details  are  man- 
datiory.  "It  is  the  right  of  each  of  the  pan 
ties  that  each  juror  should  agree  to  the  ver- 
dict Without  this  it  is  no  v^dict  Not 
only  so,  but  it  is  their  right  to  know  that 


each  Juryman  hAS  agreed  upon  the  verdict 
The  only  question  is  how  is^  it  to  be  ascer- 
tained that  the  Jury  have  agreed.  I  reply, 
it  ia  the  duty  of  the  court  to  see  to  it  that 
each  juror  agrees  to  the  verdict,  and  it  is 
within  his  discretion  [in  civil  cases»  for  a 
poll  of  the  jury  can  be  demanded  as  a  mat- 
ter of  right  in  criminal  cases]  to  adopt  such 
means  as  the  law  and  the  usage  of  the  courts 
allow  to  ascertain  that  fact**  Per  Nlsbet, 
J.,  in  Smith  V.  Mitchell,  6  Ga.  465.  In  this 
state  the  jury  may  legally  express  their 
agreement  through  an  unsigned  verdict 
Roberts  v.  State,  14  6a.  18;  Harris  v.  Bar- 
den,  24  Ga,  72;  Patterson  r.  Murphy,  63 
Ga.  281.  Even  after  the  jury  has  been  dis- 
persed, the  court  may  allow  one  of  the  Ju- 
rors to  sign  as  foreman  a  verdict  previous- 
ly rendered.  Avera  v.  Tool,  74  Ga.  398. 
While  the  foreman  is  usually  selected  by  the 
jury  itself,  there  Is  no  reason  why  he  should 
not  be  designated  by  the  presiding  Judge. 
There  is  an  old  story  current  in  bar  circles 
that  a  few  years  ago  in  one  county  in  this 
state  a  Jury  composed  of  six  Democrats  and 
six  Populists,  after  remaining  out  three 
days»  came  into  court,  and  announced  an  ab- 
solute inability  to  agree.  The  judge  inquir- 
ed if  they  were  troubled  by  a  question  of 
law  or  of  fact  They  replied:  "Neither.  We 
have  not  considered  the  case.  We  tied  up- 
on the  election  of  a  foreman."  In  such  cases 
law,  as  well  as  expediency,  allows  the  judge 
to  direct  a  juror  to  act  as  foreman.  An 
interesting  description  of  the  common-law 
practice  as  to  the  reception  of  verdicts  is 
found  in  the  case  of  Roberts  v.  State,  supra. 

2.  The  verdict  was  not  illegal.  The 
amounts  of  principal  and  interest  sued  for 
were  definitely  set  out  in  the  summons; 
and  the  pleadings  may  always  be  examined 
to  give  intendment  to  the  verdict  Costs  are 
not  to  be  awarded  In  the  verdict,  but  are 
assessed  by  the  court  upon  the  verdict 
Southern  Ry.  Ca  v.  Oliver,  1  Ga.  App.  784, 
58  S.  E.  244. 

Judgment  affirmed. 


(8  Ga.  App.  234) 
SAPP  V.  PARRISH.    (No.  704.) 
(Court  of  Appeals  of  Georgia.     Dec.  9,  1907.) 

1.  Peooess  — Teste  — TiTLB  of  Judge  — Ap- 

PEASA170B. 

Process  bearing  teste  in  the  name  of  the 
judge,  though  hie  official  title  is  not  also  given, 
18  not  void.  A  general  appearance  waives,  not 
only  all  defects  in  process,  but  even  absence  of 
process  itself. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40.  Process,  §  82;  vol.  3,  Appearance,  ft 
118-143.1 

2.  Tbiai/— Verdict— Requisites. 

A  verdict  is  not  void  because  it  is  not  writ- 
ten on  the  original  petition. 
8.  Cebtiobabi  —  Reoobd  —  AUUNDE   Affida- 
vrrs. 

"At  the  hearing  of  a  certiorari  in  the  su- 
perior court  nothing  can  be  considered  but  the 
petition  and  answer."  The  judge  cannot  con- 
sider aliunde  affidavits. 
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4.  Bastabds  —  Action   fob   Sebvioes  —  £vi- 

DKNOE. 

The  eyidenoo,  thoof h  weak  and  nnsatlafac- 
tory,  was  lenUly  saffident  to  aathorUe  the  y^v 
dkt  rendered. 
(Syllabus  by  the  Coart) 

Error  from  Superior  Court,  Tattnall  Coun- 
ty;  B.  T.  Rawllngs,  Judge. 

Action  by  Delia  Parrish  against  J.  C.  Sapp. 
From  an  order  of  the  superior  court,  dismiss- 
ing a  writ  of  certiorari  to  review  a  Judgment 
in  favor  of  plalntlft,  defendant  brings  error. 
Affirmed. 

W.  T.  Burkhalter,  for  plaintifT  in  error. 
Hines  &  Jordan  and  H.  H.  Elders,  for  defend- 
ant in  error. 

POWEI4L,  J.  Delia  Parrish  sued  Sapp  tn 
a  city  court  for  the  labor  of  her  minor  bastard 
son,  and  alleged  that  she  had  made  a  definite 
contract  of  hiring.  The  defendant  asserted 
that,  wliile  he  had  control  of  the  boy,  it  was 
by  reason  of  the  fact  that  the  plaintiff  had 
released  her  parental  control  to  him  in  order 
to  get  the  child  supported.  The  Jury  having 
found  for  the  plaintiff,  the  defendant  took 
certiorari  to  the  superior  court  At  the  hear- 
ing the  Judge  overruled  the  certiorari,  and  to 
this  Judgment  exceptions  are  taken.  The  pe- 
tition for  certiorari  is  somewhat  unique  in 
structure.  In  the  body  It  merely  recites  the 
fact  that  the  trial  occurred  between  the  par- 
ties in  the  lower  court,  and  that  a  verdict 
and  Judgment  adverse  to  the  petitioner  was 
rendered,  and  continues:  "And  he  [petition- 
er] here  and  now  proceeds  plainly,  fully,  and 
distinctly  to  set  forth  the  nature  of  said  case, 
what  occurred  on  said  trial,  and  the  errors 
complained  of.  See  the  brief  of  evidence  and 
the  assignments  of  errors  hereto  attached  and 
is  a  part  of  this  petition,'* — and  concludes  with 
prayer  for  the  writ  of  certiorari.  In  the  ex- 
hibit all  the  pleadings,  a  brief  of  the  evidence, 
and  the  assignments  of  error  are  set  forth. 
0>unsel  for  defendant  in  error  contend  that 
we  cannot  consider  the  assignments  of  error, 
because  of  the  manner  in  which  the  petition 
is  drawn.  They  say  that  It  is  violative  of  the 
Civil  Code  of  1895,  t  4037,  which  regulates 
certiorari  practice  and  provides  that  "in  [the] 
petition  he  [the  applicant]  shall  plainly  and 
distinctly  set  forth  the  errors  complained 
of.**  We  are  not  prepared  to  say  that  the 
point  is  not  well  taken;  but  since  the  trial 
Judge  passed  upon  the  merits  and  did  not  dis- 
miss the  petition  for  this  reason,  and  since 
we  find  an  affirmance  of  his  Judgment  will 
be  the  result  of  our  full  investigation  into  the 
record,  we  will  not  pass  upon  this  technical 
question,  but  will  decide  the  case  as  if  the 
errors  were  assigned  with  unquestionable  for- 
mality. 

1.  The  first  exception  presented  is  to  the 
refusal  of  the  court  to  dismiss  the  petition 
because  the  process  did  not  bear  teste  in  the 
name  of  any  Judge,  but  simply  in  the  name 
of  P.  W.  Williams.  The  process  was  in  the 
usual  fonUt  with  the  exception  of  the  con- 


clusion, which  was  as  follows:  "Witness  the 
Honorable  P.  W.  Williams  of  said  court** 
Upon  the  point  being  made,  the  court  allowed 
the  word  ''Judge*'  to  be  inserted,  by  amend- 
ment, after  the  name  "Williams.**  The  pro- 
cess was  not  void,  and  was  amendable.  Civ. 
Code  1895,  f  4994;  Kelly  v.  Fudge,  2  Qa.  App. 
— ,  59  S.  E.  19,  and  citations.  Besides,  the 
motion  was  not  made  until  after  the  def^id- 
ant  had  appeared  and  pleaded ;  and,  by  sec- 
tion 4981  of  the  Civil  Code  of  1895,  "appear- 
ance  and  pleading  shall  be  a  waiver  of  all 
irregularities  of  the  process  or  of  the  absence 
of  process.** 

2.  The  verdict  of  the  Jury  was  written  up- 
on the  plea.  The  plaintiff  in  error  insists 
that  it  is  illegal,  because  it  was  not  written 
on  the  petition.  We  know  of  no  law  which 
requires  the  verdict  to  be  written  upon  any 
particular  paper,  and  we  are  not  dted  any 
decision  or  statute  to  that  effect  To  the 
contrary,  see  Roberts  v.  State,  14  Ga.  19; 
Southern  Express  Co.  v.  Maddox,  2  Ga.  App. 
,  59  S.  E.  821. 

8.  A  witness  made  an  affidavit  which  was 
attached  to  the  petition  for  certiorari,  in 
which  is  detailed  a  conversation  occurring 
after  the  trial  between  one  of  the  Jurors  and 
the  plaintiff;  the  trend  of  the  statements 
made  by  the  Juror,  as  set  forth,  being  such 
as  to  indicate  tliat  he  went  into  the  Jury  box 
prejudiced  in  the  plaintiff's  favor,  and  winked 
at  her  pending  the  trial.  The  court  could  not 
lawfully  consider  this  affidavit  Gildea  v. 
Hill,  115  Ga.  136,  41  S.  E.  492  (2). 

5.  The  Judge  of  the  superior  court  could 
well  have  set  aside  this  verdict  on  account  of 
the  state  of  the  testimony;  but  this  court 
has  no  such  power.  The  brief  of  the  tes- 
timony presents  a  remarkable  spectacle.  The 
plallitiff  and  the  defendant  were  the  chief 
witnesses  as  to  the  substantive  facts  of  the 
case.  By  proof  of  general  bad  character, 
each — if  the  impeaching  witnesses  are  to  be 
believed — ^was  overwhelmingly  impeached. 
The  plaintiff  would  put  up  a  witness  who 
would  testify  that  the  defendant's  general 
character  was  bad,  and  that  he  would  not  be- 
lieve him  on  oath.  On  cross-examination  the 
same  witness  would  also  testify  that  the 
plaintiff's  genera]  character  was  bad,  and  he 
would  not  believe  her  on  oath;  and  vice 
versa.  After  bad  character  was  thoroughly 
established,  both  sides  sought  wider  fields  of 
Impeachment,  and  several  witnesses  testified 
that  they  would  not  believe  the  defendant 
on  oath  because  he  was  always  in  law ;  and, 
according  to  one  witness,  if  he  could  not  get 
a  lawsuit  any  other  way,  he  would  buy  one. 
After  both  the  parties  to  the  suit  had  thus 
been  assailed  at  length,  the  other  witnesses 
were  taken  up,  and  impeaching  testimony 
against  them  was  presented.  One  witness, 
according  to  his  testimony,  would  not  be- 
lieve the  defendant's  wife  on  oath,  "because 
she  was  crack-brained.**  It  was  sought  to 
impeach  another  witness  because  he  had  put 
revenue  stamps  on  a  deed  two  years  before 
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the  war  stamp  act  was  passed.  Finally  a 
witness,  after  be  had  testified  as  to  the 
others,  is  alleged  to  have  said  what  must 
have  impeached  himself  in  the  minds  of 
every  decent  and  honest  man  who  heard  him, 
that  ''no  woman's  character  is  worth  much." 
Another  witness,  who  stated  that,  while  some 
''wrong  things"  had  been  said  about  the  plain- 
tiff, he  did  not  consider  her  character  bad, 
naively  admitted  that  "on  account  of  the 
plaintiff  I  have  been  having  a  lot  of  trouble 
In  my  own  house  with  my  wife.  She  is  ac* 
casing  me  of  this  woman." 

Upon  a  review  of  the  whole  record,  we  find 
no  reversible  error  assigned. 

Judgment  affirmed. 


(3  Ga.  App.  294) 

GIBBS  V.  LARSON.    (No.  755.) 
(Court  of  Appeals  of  Georgia.    Dec.  20,  1907.) 

Wbit  of  Bbbob— Rbvibw. 

The  evidence  authorized  the  verdict.  The 
diarge  of  the  court,  taken  as  a  whole,  fairly 
instructed  the  jury  as  to  the  matters  to  which 
exception  is  tucen.  No  error  of  law  appears. 
The  judgment,  therefore,  is  affirmed. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Ck)rdele;  SL  F. 
Strozier,  Judge. 

Action  between  Dwight  Oibbs  and  L.  Lar- 
son. From  the  judgment,  Oibbs  brings  error. 
Affirmed. 

Hill  &  Royal,  for  plaintiff  in  error.  Walter 
F.  Hall  and  Max  B.  Land,  for  defendant  tai 
error. 


POWELL^  J.    Affirmed. 


(3  Ga.  App.  297) 

BLACK  ▼.   STATE.    (No.  803.) 
(Court  of  Appeals  of  Georgia.    Dec.  20,  1007.) 

TBBSPASa-CUTTINO  TiMBEB— WlI«£rUI.NE8S. 

In  a  prosecution  for  treapass  by  cutting 
wood  or  timber,  under  Pen.  Code,  1895,  8  219, 
par.  1.  willfulness  is  an  ingredient  of  the  crime. 
The  word  "willful,"  aa  used  in  this  section, 
means  ''intentionally,  malevolently,  with  a  bad 
purpose,  an  evil  purpose,  without  ground  for 
believing  the  act  to  be  lawful." 

[Ed.  Note.— For  cases  in  point,  see  Ont.  Dig. 
▼ol.  46,  Trespass,  §  173.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Fitzgerald ;  D.  B. 
Jay,  Judge. 

Clifford  BlSLCk,  was  convicted  of  trespass* 
and  brings  error.    Reversed. 

O.  H.  Elkins,  for  plaintiff  tn  error.  A.  J. 
McDonald,  SoL«  for  the  State. 

POWELL,  J.  Under  section  219  of  the  Pe- 
nal Code  of  1895,  "the  willful  cutting  or  fell- 
ing of  any  wood  [ur]  timber  •  •  •  upon 
the  land,  inclosed  or  unindosed,  of  another, 
without  the  consent  of  the  owner,"  is  an  in- 
dictable trespass.  Willfulness  is  an  essential 
ingredient  of  the  offense.  The  word  'Vill- 
ful,"  as  used  in  this  statute,  means  "intention- 


ally, malevolently,  Vlth  a  bad  purpose,'  'an 
evil  purpose,'  ^without  ground  for  believing 
the  act  to  be  lawful'  **  Hateley  v.  State,  118 
Ga.  81,  44  S.  B.  862;  King  v.  State,  108  Ga. 
269,  80  S.  E.  80.  The  defendant,  a  boy,  was 
given  permission  by  a  Mr.  Lockett  to  cut  a 
load  of  wood  and  use  it  Lockett  had  the 
right  to  cut  wood  anywhere  on  the  lands  of 
one  Clare.  CHare  had  told  Lockett  that  all 
the  wood  north  of  Lockett's  house  and  in  the 
direction  where  he  sent  the  boy  to  get  the 
wood  was  his.  The  line  between  the  lands 
of  Clare  and  of  the  prosecutor,  as  a  matter 
of  fact,  ran  through  the  woods ;  and  the  trees 
cut  by  the  defendant  were  over  the  line  on 
the  prosecutor's  side.  The  wood  was  cut  and 
carried  away  In  the  presence  of  Lockett  and 
of  the  prosecutor's  agent,  who  did  not  inform 
the  defendant  he  was  trespassing.  After- 
wards, when  the  prosecutor  contended  that  the 
wood  was  cut  on  his  land,  Lockett  and  the 
boy  offered  to  pay  her  the  full  value;  but 
she  demanded  $12  for  the  load  of  wood,  and 
when  they  refused  to  pay  this  amount  she  in- 
stituted the  prosecution  against  the  boy.  The 
verdict  of  guilty  rendered  under  such  circum- 
stances is  unlawful  The  element  of  willful- 
ness had  not  been  proved;  and,  to  the  coor 
trary,  was  clearly  disproved.  W^gins  v. 
State,  119  Ga.  216,  46  S.  E.  86;  Murphey  v. 
State,  115  Ga.  201,  41  8.  E.  685;  Hateley  v. 
State,  supra. 
Judgment  reversed. 


(9  Ga.  App.  336) 
PARKER  V.  STATE.    (No.  844.) 
(Court  of  Appeals  of  Georgia.    Dec.  20.  1007.) 

1.  Rafb— Attehft  to  Rapid— Corroboration. 

In  a  case  of  asf^ault  with  intent  to  rape,  the 
jury  would  be  authorized  to  convict  on  the  un- 
corroborated tefitimony  of  the  injured  female. 
In  the  case  sub  judice,  there  were  "concurrent 
circumstances'*  and  facts  of  corroboration,  and 
the  verdict  was  fully  warranted  by  the  evidence. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Rape,  H  83,  84.] 

2.  Criminal  Law— Continuance. 

A  judgment  of  the  trial  court  refusing  a 
continuance  -will  not  be  reversed,  unless  it  is 
manifest  that  such  judrment  was  an  abuse  of 
sound  legal  discretion.  No  abuse  of  such  discre- 
tion appears  in  the  present  case. 

(Ed.  Note.— For  cases  in  point,  see  CJent  Dig. 
Yol  15,  Crimhial  Law,  fiS  3045-3049.] 

8.  Same  — New  Trial— Newly  Discovered 
Evidence. 

New  trials  on  the  ground  of  newly  discov- 
ered evidence  are  not  favored  by  the  courts,  and 
should  not  be  granted,  unless  it'  appears  that 
the  testimony  alleged  to  be  newly  discovered 
could  not  have  been  secured  at  the  trial  by  the 
exercise  of  reasonable  diligence,  and  that  its 
Introduction  would  probably  change  the  result  on 
a  second  trial.  The  motion  on  this  ground  in  the 
present  case  lacks  the  two  essentials  indicated. 

CQ3d.  Note.— For  cases  in  point,  see  Cent  Dig. 
15,  Criminal  Law,  SS  2318,  233a] 

4^  6.  Same— Instructions. 

There  is  no  merit  in  the  exceptions  to  the 
charge  of  the  court  on  the  subject  of  reasonable 
doubt  and  the  impeachment  of  witnessee. 
(Syllabus  by  the  CSourtO 
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Error  from  Superior  Court,  Walton  Ooun- 
t7 ;  O.  H.  Brand,  Judge. 

Offle  Parker  was  convicted  of  crime,  and 
brings  error.    Affirmed* 

A.  G.  Stone  and  A.  B.  Hawkins,  for  plain- 
tiff in  error.  I.  J.  Tribble,  SoL  Oen.,  for  the 
State. 

HIIX,  C.  J.  Offle  Parker,  a  white  boy  16 
years  old,  was  convicted  of  the  crime  of  as- 
sault with  intent  to  commit  rape  on  the  per- 
son of  a  little  white  girl  named  May  John- 
son, 10  years  of  age.  He  made  a  motion  for 
a  new  trial  based  on  the  general  grounds 
and  on  several  special  assignments  of  error. 
This  being  denied,  he  brings  the  case  to  this 
court 

1.  As  to  the  three  general  grounds  of  the 
motion,  it  may  be  stated  that  the  verdict  of 
the  jury  was  amply  supported  by  the  evi- 
dence. The  Uttle  girl  testified  that,  while 
she  was  on  her  way  to  school  between  7  and 
8  o'clock  in  the  morning  the  defendant  sud- 
denly jumped  out  of  the  bushes,  grabbed,  and 
dragged  her  to  "a  little  spot  of  pines,"  where 
he  forcibly  and  against  her  will  made  the 
felonious  assault  Her  testimony  fully  es- 
tablishes the  commission  of  the  offense,  and 
she  is  corroborated  by  facts  and  circum- 
stances testified  to  by  other  witnesses.  Some 
of  these  circumstances  and  facts  of  corrobo- 
ration are  as  follows:  (1)  She  was  seen  by 
several  witnesses  on  the  road  to  school  near 
the  place  where  she  said  the  offense  took 
place  and  about  the  time  she  said  it  took 
place.  During  recess,  a  few  hours  after  the 
commission  of  the  offense,  she  made  com- 
plaint to  a  schoolmate,  exhibiting  to  this 
schoolmate  her  drawers,  which  were  torn 
and  ripped,  and  stating  to  her  that  they 
were  so  torn  and  ripped  by  her  assailant  at 
the  time  of  the  assault  The  schoolmate  tes- 
tified that  the  complaint  was  so  made,  and 
also  testified  as  to  the  said  condition  of  the 
drawers.  She  further  made  complaint  y  the 
same  afternoon,  so  she  states,  to  her  mother 
and  stepfather  when  she  went  home  from 
school,  and  the  next  morning,  in  company  with 
her  stea)father  and  several  of  the  neighbors, 
she  went  to  the  place  where  she  said  the 
crime  had  been  committed  and  pointed  out 
the  place  to  them,  and  these  witnesses  testi- 
fied that  there  were  physical  marks  on  the 
ground  indicating  a  recent  scuffle  or  struggle. 
Three  witnesses — two  boys  on  their  way  to 
school  and  a  white  woman — ^testified  that 
they  saw  the  def^dant  near  the  place  and 
about  the  time  of  the  commission  of  the  crime 
as  stated  by  the  girl  in  her  evidence.  These 
facts  and  circumstances  of  corroboration 
were  testified  to  by  witnesses  who  were  not 
related  to  the  girl  nor  connected  with  the 
prosecution  In  any  way.  The  trial  judge  in- 
structed the  jury  that  they  could  not  convict 
on  the  uncorroborated  testimony  of  the  par- 
ty assaulted,  following  the  decision  of  the 
Supreme  Ck>urt  in  the  case  of  Davis  v.  State, 


120  Ga.  435,  48  S.  B.  180.  That  was  a  case 
of  rape,  and  the  majority  of  the  court  held 
that  there  could  not  be  a  lawful  conviction 
of  the  offense  of  rape  on  the  testimony  of 
the  woman  alone,  unless  there  were  some 
"concurrent  circumstances"  which  tended  to 
corroborate  her  evidence.  This  court,  how- 
ever, held  in  the  case  of  Fields  v.  State,  2 

Ga.  App. ,  58  S.  B.  827,  that  in  a  case  of 

assault  with  intent  to  rape  the  jury  was  au- 
thorized to  convict  on  the  uncorroborated 
testimony  of  the  injured  female,  and  that  the 
ruling  of  the  Supreme  C!ourt,  supra,  did  not 
spply,  in  a  case  of  assault  to  commit  rape,  for 
the  reasons  stated  in  the  opinion.  If,  there- 
fore, the  jury  in  this  case  believed  the  testi- 
mony of  the  little  girl,  no  other  evidence  was 
necessary  to  support  the  conviction ;  but  the 
record  discloses  "concurrent  circamstances" 
and  facts  testified  to  by  apparently  disin- 
terested witnesses,  strongly  corroborating  her 
statement  The  trial  judge  having  charged 
the  law  more  favorably  to  the  accused  than 
he  was  entitled  to,  and  the  question  of  fact 
being  entirely^  for  the  jury,  and  the  verdict 
having  been  approved  by  the  trial  judge, 
this  court,  even  if  it  had  the  right  to  do  so, 
would  not  be  warranted  in  setting  aside  the 
verdict,'  unless  In  the  trial  of  the  case  some 
material  error  of  law,  prejudicial  to  the 
rights  of  the  defendant,  was  committed. 

2.  When  the  case  was  called  for  trial,  a 
motion  for  continuance  was  made  on  the 
ground  that  the  brother  of  the  defendant 
who  was  a  material  witness  in  his  behalf,  was 
absent  from  the  court  Alibi  was  the  defense 
relied  upon,  and  the  defendant  claimed  that 
he  could  show  by  this  absent  witness  that 
on  the  morning  of  the  alleged  offense  he  was 
present  with  him  some  distance  from  the 
scene  of  the  offense  "from  the  time  they  got 
up  that  morning  at  daybreak  until  after  din- 
ner time";'  that  they  helped  their  mother 
about  some  household  affairs  until  about  ft 
o'clock  or  a  little  thereafter,  when  he  and 
his  brother  went  to  the  pasture  together  for 
the  purpose  of  separating  the  cow  and  calf, 
and  that  after  they  had  done  this  they  both 
went  bade  to  the  house,  and  played  marbles 
together  until  dinner.  The  showing  for  a 
continuance  was  deficient  in  two  important 
particulars.  This  absent  witness  was  not  sub- 
poenaed, and  the  defendant  failed  to  show 
that  the  witness  was  not  absent  by  his  per- 
mission directly  or  Indirectly.  On  the  point 
that  the  witness  had  not  been  subpoenaed.  It 
was  shown  that  counsel  for  the  defendant  had 
endeavored  just  before  court  convened,  to 
have  this  witness  subpoenaed,  but  had  been 
unable  to  locate  him  after  repeated  efforts  ta 
do  so.  In  reply  to  this,  it  was  shown  by  the 
state  that  this  witness  (who  was  a  brother  of 
the  defendant  and  who  was  22  years  of  age) 
was  present  at  the  commitment  trial,  and 
was  not  then  subpoenaed  as  a  witness  to  ap- 
pear at  the  superior  court  Three  weeks  inter- 
vened between  the  coimmitment  trial  and  the 
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trial  In  the  superior  court*  and  during  thJa 
time  no  diligent  effort  was  made  to  have 
file  witness  subpcenaed  or  to  secore  his  at- 
tendance; and  it  was  farther  shown  that, 
notwithstanding  the  alleged  importance  of 
his  testimony  and  the  knowledge  of  the  ab- 
sent brother  of  the  fact  that  the  case  wonld 
be  in  order  for  trial,  he  had  left  home  and 
his  whereabouts  were  unknown,  and  that  the 
family  of  the  defendant  made  no  effort  to 
locate  the  witness  or  to  assist  the  officer  in 
serving  the  subpoena.  In  addition  to  these 
defects  in  the  showing  for  continuance,  the 
evidence  of  the  absent  witness  would  simply 
have  been  cumulative  of  the  testimony  of  the 
mother  of  the  defendant,  who  testified  that 
both  the  defendant  and  the  absent,  brother 
were  with  her  at  the  house  and  in  the  yard 
the  whole  morning  when  the  alleged  offense 
was  said  to  have  been  committed,  and  that 
the  defendant  was  not  out  of  her  sight  dur- 
ing the  entire  morning.  For  the  reasons 
above  indicated,  we  cannot  say  that  the  trial 
judge  abused  his  discretion  in  refusing  to 
continue  the  case.  Applications  for  continu- 
ances being  addressed  to  the  sound  legal  dis- 
cretion of  the  court,  a  judgment  refusing  to 
continue  a  case  will  not  be  reversed,  unless 
it  is  manifest  that  this  discretion  has  been 
abused. 

S.  Another  ground  of  the  motion  for  a  new 
trial  is  based  on  newly  discovered  testimony. 
One  of  the  circumstances  of  corroboration  as 
testified  to  by  witnesses  for  the  state  was  the 
appearance  and  condition  of  the  place  point- 
ed out  by  the  little  girl  where  she  said  the 
assault  was  made.  These  witnesses  testified 
that  the  ground  and  the  straw  at  this  place 
indicated  that  some  scuffle  or  struggle  had 
there  recently  taken  place.  An  affidavit  of 
the  elster-ln-law  of  the  defendant  was  pre- 
sented, in  which  the  affiant  stated  that  about 
a  month  before  the  alleged  offense,  while  re- 
turning from  a  fish  fry,  she  had  occasion  to 
leave  the  road  at  this  point,  and  go  to  the 
place  where  the  offense  was  said  to  have 
been  committed;  that  then  she  noticed  that 
the  straw  was  mashed  down ;  that,  not  know- 
ing that  this  was  the  same  place  pointed  out 
by  the  little  girl  as  the  place  where  the  of- 
fense was  committed,  she  said  nothing  about 
it,  and  did  not  appear  as  a  witness  on  the 
trial;  that  since  the  trial,  on  learning  that 
the  place  that  she  noticed  before  the  trial 
was  the  place  where  the  offense  was  alleged 
to  have  been  committed,  she  visited  the  place, 
and  found  that  it  was  then  in  the  same  con- 
dition as  it  was  when  she  first  noticed  it  on 
the  occasion  above  mentioned.  In  view  of  the 
fact  that  there  was  a  preliminary  trial  of  the 
defendant,  where  it  is  probable  that  this  testi- 
mony for  the  state  was  fully  disclosed,  it 
would  seem  that  proper  diligence  by  the  de- 
fendant or  his  counsel  could  have  secured  the 
testimony  of  this  witness  at  his  trial.  Be- 
sides, from  the  character  of  this  newly  dis- 
covered testimony  and  the  relationship  of  the 
witness  to  the  defendant,  we  do  not  think  it 


would  change  the  result  on  another  trial. 
New  trials  on  the  ground  of  newly  discovered 
evldenos  are  not  favored  by  the  courts,  and  a 
new  trial  should  not  be  granted  on  auch 
grounds,  unless  it  is  shown  that  the  testi- 
mony alleged  to  have  been  newly  discovered 
could  not  have  been  secured  at  the  trial  by 
the  exercise  of  reasonable  diligence,  and  un- 
less it  also  appears  that  such  newly  discover- 
ed testimony  would  be  likely  to  produce  a  dif- 
ferent result  on  the  second  trial. 

4.  The  following  extract  from  the  charge 
of  the  court  was  excepted  to  as  erroneous: 
'*A  reasonable  doubt  of  the  law  is  one  that 
grows  out  of  the  testimony  or  from  the  ab- 
sence of  testimony,  and  leaves  a  reasonable 
mind  wavering  and  unsettled,  and  not  sat- 
isfied from  the  evidence.  A  juror  cannot 
create  for  himself  a  doubt  and  act  upon  it. 
He  cannot  raise  an  artificial  or  captious 
doubt  in  order  to  acquit  The  doubt  should 
be  real,  and  honestly  and  fairly  entertained 
after  all  reasonable  efforts  to  find  out  the 
facts.  The  proof  should  be  such  as  to  con- 
trol and  decide  the  conduct  of  men  in  the 
highest  and  most  important  affairs  of  life, 
and  not  a  mere  conjecture,  a  fancy,  a  trivial 
supposition,  a  bare  possibility  of  innocence." 
That  part  of  the  above  charge  which  states 
that  "the  proof  should  be  such  as  to  con- 
trol and  decide  the  conduct  of  men  in  the 
highest  and  most  important  affairs  of  life'* 
is  objected  to  as  not  containing  a  correct 
statement  of  the  rule  of  law  in  criminal 
cases.  We  think  the  charge  on  the  subject 
of  reasonable  doubt,  taken  together.  Is  an 
accurate  and  correct  definition  of  what  would 
be  a  reasonable  doubt  We  think  that  where 
the  proof  In  any  given  case  would  be  so 
strong  and  conclusive  as  to  control  and  de- 
cide the  conduct  of  men  in  the  highest  and 
most  important  affairs  of  life,  it  would  be 
sufficiently  clear  and  convincing  to  satisfy 
their  understanding  beyond  a  reasonable 
doubt  The  charge  seems  to  be  based  sub- 
stantially on  section  987  of  the  Penal  Ck)de 
of  1895  and  several  decisions  of  the  Supreme 
Court  and  especially  the  decision  in  Johns 
V.  State,  83  Qa.  257. 

6.  It  is  insisted  that  the  court  erred  in 
charging  the  jury  as  follows :  "When  a  wit- 
ness has  been  successfully  impeached  by  any 
of  the  legal  methods  known  to  the  law — that 
is,  where  his  unworthiness  of  credit  is  ab- 
solutely established  in  the  minds  of  the  jury 
— ^he  ought  not  to  be  believed,  and  it  is  the 
duty  of  the  jury  to  disregard  his  or  her 
entire  testimony,  unless  it  is  corroborated, 
it  being,  of  course,  always  a  matter  for  the 
jury  whether  a  witness  has  been  in  fact  im- 
peached." We  do  not  see  any  error  In  this 
charge,  especially  when  it  is  considered  in 
connection  with  the  entire  charge  on  the 
same  subject  On  the  contrary,  we  think 
the  charge  on  the  subject  left  the  credibility 
of  all  the  witnesses  to  be  determined  by  the 
jury.  The  excerpt  excepted  to  is  exactly 
in  the  li^guage  approved  by  the   Supreme 
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Ck>Tirt  In  Powell  t.  State,  122  Ga.  571,  60  S. 
B.  869,  and  substantially  In  that  approved 
t^  the  Supreme  Court  in  Ga.  R.  Co.  v.  An- 
drews, 125  Ga.  87,  54  S.  B.  76,  and  Smith  t. 
State,  100  Ga.  479,  53  S.  B.  59. 
Judgment  affirmed. 

POWELL,  J.  (concurring).  I  concur;  but 
I  wish  to  say  that  the  eyidence  in  the  record 
against  the  defendant  is  not  to  my  mind  very 
satisfactory.  As  a  judge  I  must  believe  all 
the  jury  and  the  trial  judge  believe,  and  must 
not  reverse  a  verdict  free  from  legal  error. 
Still,  there  are  some  facts  not  recited  by  the 
Chief  Judge  in  his  opinion,  and  which  it  is 
not  necessary  to  recite,  that  cause  these  per- 
sonal doubts.  I,  however,  have  neither  the 
power  nor  the  inclination  to  refuse  judicial 
assent  to  a  verdict  thus  found  and  approved. 

RUSSBLL,  J^  Johis  in  this  special  omcur- 
fence. 


(8  Oa.  App.  196) 

BRIDGES  &  JOINER  v.  S.  R.  JAQUES  & 

TINSLBY  CO.    (No.  792.) 
(Conrt  of  Appeals  of  Georgia.    Dec.  20,  1907.) 

1.  Writ  of  Ebbob^Dismissal. 

The  failure  of  the  plaintiff  in  error  to  file 
sapersedeas  bond  or  panper  affidavit  \b  not 
ground  for  dismissal  of  the  writ  of  error. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §  3127.] 

2.  Gabnisiiment— Dismissal. 

The  court  did  not  err  in  refusing  to  dismiss 
the  garnishment  proceedings ;  but  did  err  in  ren- 
dering judgment  against  the  garnishee  for  the 
reasons  given  in  Fagan  v.  Jackson,  1  Ga.  App. 
24,  57  S.  E.  1052,  and  citations,  and  in  In- 
gram V.  Jackson  Mercantile  Co.,  2  Ga.  App. 
— ,  58  S.  E.  372. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Berrien  Coun- 
ty;   R.  G.  Mitchell,  Judge. 

Action  between  Bridges  ft  Joiner  and  the 
S.  R.  Jaques  &  Tinsley  Company.  From  the 
Judgment,  Bridges  &  Joiner  bring  error.  Re- 
versed. 

Hendricks  ft  Christian,  for  plaintiffs  in 
error.  Alexander  Gary,  for  defendant  in 
error. 

POWELL,  J.    Judgment  reversed. 


(3  Oa.  App.  267) 

CENTRAL  OF  GEORGIA  RY.  CO.  v.  FLOYD. 

(No.  455.) 
(Conrt  of  Appeals  of  Georgia.    Dec  20,  1907.) 

RAILBOADS  —  ACOIDENT  AT   STATION  —  InJUBT 

TO  Licensee— Evidence. 

The  evidence  wholly  falls  to  establish  any 
negligence  on  the  part  of  the  railroad  company, 
and  the  verdict  was  therefore  unauthorized,  and 
A  new  trial  should  have  been  granted. 

(Syllabos  by  the  0>urt.) 

Error  from  City  Ck>urt  of  Newnan ;  A.  D. 
Freeman,  Judge. 


Action  by  O.  W.  Floyd  against  the  (Central 
of  Georgia  Railway  (Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

O.  W.  Floyd  ,sued  the  Central  of  Georgia 
Railway  Company  for  damages  on  account  of 
injuries  sustained  in  stepping  from  a  depot 
platform.  His  evidence  showed  the  following 
facts :  On  the  night  of  October  31,  1904  (at 
which  time  he  was  living  in  the  cbunl37 
seven  miles  from  Senola),  he  went  to  Senoia 
for  the  purpose  of  sending  a  telegram,  in 
order  to  intercept  his  son,  who  had  that  day 
left  his  home.  The  railway  company's  agent 
at  Senoia  acted  also  as  telegraph  operator. 
The  agent's  office  usually  closed  about  8 
o'clock^ at  night  When  Floyd  got  to  the 
station,  he  went  in  the  office  where  the  agent 
was,  and  informed  him  that  he  wanted  to 
send  a  telegram  about  his  son.  The  agent 
said  he  could  send  a  telephone  message  quick- 
er than  a  tel^ram,  and  (though  not  declining 
to  accept  the  message)  told  him  that  it  would 
be  better  to  use  the  long  distance  telephone, 
if  he  wanted  to  stop  his  boy  (who  was  on  the 
train)  at  the  next  station.  Floyd,  with  the 
Intention  of  following  this  advice,  walked 
out  from  the  waiting  room,  where  there  was 
no  light  either  at  that  time  or  when  he  came 
into  the  depot,  and  commenced  feeling  for 
the  steps  of  the  depot  platform,  and  fell  from 
the  platform  to  the  ground.  The  platform 
was  6  or  8  feet  wide,  and  80  or  40  feet  long, 
with  steps  at  the  end  that  Floyd  used  when 
he  went  into  the  depot  There  was  no  guard 
rail  around  the  platform.  He  testified  that 
he  did  not  know  where  the  steps  were,  and 
thought  they  were  in  front  of  where  he  was. 
He  felt  for  them  three  times  in  trying  to 
find  them,  and  finally  stepped  a  little  too 
far,  and  fell  over.  As  a  result  of  the  fall, 
he  broke  his  right  arm  in  the  wrist.  He  had 
lived  in  Senoia  15  years,  and  had  been  in 
and  out  of  the  depot  many  times  while  he 
was  living  in  Senoia  and  since  he  had  moved 
into  the  country.  There  was  also  testimony 
to  the  effect  that  the  depot  was  reasonably 
suited  for  the  purposes  intended  and  reason- 
ably safe.  It  was  a  combination  depot,  used 
for  passengers  and  the  handling  of  freight 
Two  pairs  of  steps  from  the  ground  were 
used  in  going  into  and  out  of  it  The  plat- 
form across  the  eastern  end  of  the  depot 
next  to  the  waiting  rooms,  was  some  40  feet 
long,  8  feet  wide,  and  from  3  to  4  feet  high. 
At  the  northeast  corner  were  steps  about 
4  or  5  feet  long,  and  at  the  southeast  comer 
were  other  steps  about  5  or  6  feet  long,  and 
between  these  steps  there  was  a  space  of 
about  80  feet  with  no  steps  and  no  guard 
rail.  The  last  train  for  the  night  had  passed, 
and  no  other  train  was  due  or  expected  to 
arrive  during  the  night  and  no  one  was 
about  the  depot  but  the  agent  who  was  doing 
some  office  work.  The  trial  resulted  in  a 
verdict  in  favor  of  the  plaintiff.  The  defend- 
ant moved  for  a  new  trial,  on  the  grounds 
that  the  verdict  was  contrary  to  evidence  and 
without  evidence  to  support  it,  and  on  numer- 
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ons  other  grounds.    The  motion  was  oyerml- 
ed,  and  It  excepted. 

W.  a  Wright,  J.  B.  Hall,  and  Hall  & 
Cleveland,  for  plaintiff  In  error.  W.  L.  Stal- 
lings  and  H.  A.  Hall,  for  defendant  In  error. 

FELTON,  J.  (after  stating  the  facts  as 
above).  O.  W.  Floyd  brought  snlt  In  the  dty 
court  of  Newnan,  alleging  that  he  had  re- 
ceived personal  injuries  by  reason  of  stepping 
from  the  platform  of  the  depot  of  the  Cen- 
tral of  Georgia  Railway  Company  at  Senoia, 
on  the  night  of  October  81,  1904.  His  right 
to  a  recovery  rests  upon  one  of  two  proposi- 
tions: Either  that  the  company  was  negli- 
gent in  falling  to  erect  guard  rails  on  the 
edge  of  its  platform,  or  that  It  was  negligent 
in  falling  to  have  the  platform  lighted  at  the 
time  he  was  Injured.  The  evidence  shows 
that  the  depot  had  been  buUt  many  years; 
that  it  was  reasonably  suited  for  the  purposes 
intended,  and  reasonably  safe ;  that  the  rail- 
road company  had  provided  two  pairs  of 
steps  for  the  use  of  people  going  into  and 
coming  out  of  the  depot,  of  sufficient  width 
and  safety  when  used  properly.  Is  it  true 
that  the  railroad  company  Is  guilty  of  negli- 
gence in  not  fencing  in  its  platform  around 
a  public  depot,  where  both  passengers  and 
freight  are  loaded  and  unloaded,  by  having 
a  guard  rail  around  the  edge  of  the  platform? 
Such  precaution  has  never  been  exacted  of 
any  railway,  and  this  requirement  upon  this 
company  would  be  practically  equivalent  to 
insuring  the  safety  of  all  persons,  upon  all 
occasions,  by  making  it  impossible  to  fall 
from  or  walls  off  the  platform.  Under  such 
conditicms,  it  would  be  obviously  impossible 
for  the  railroad  company  to  receive  and  de- 
liver its  freight  and  transact  the  business 
of  the  company.  The  evidence  shows  in  this 
case  that  this  depot  was  constructed  like  all 
other  depots  in  use  by  the  railroad  compa- 
nies in  Georgia  of  this  class  and  type.  For 
this  reason,  a  proper  deduction  from  the  evi- 
dence Is  that  there  was  no  negligence  on  the 
part  of  the  company  in  failing  to  provide  a 
guard  rail.  Was  there  any  negligence,  on  the 
part  of  the  railroad  company  In  not  having 
a  light  upon  the  platform  or  near  it?  The 
evidence  shows  that  the  last  train  for  the 
day  had  passed ;  that,  so  far  as  receiving  or 
delivering  freight  was  concerned,  the  day's 
work  was  over,  and  the  business  of  the  pub- 
lic with  the  company  for  the  day  had  ended. 
While  it  is  true  that  the  evidence  shows  that 
the  agent  of  the  railroad  company,  who  was 
the  telegraph  operator,  did  receive  and  trans- 
mit messages  whenever  he  was  in  his  office 
after  the  departure  of  the  last  train,  still  it 
was  done  as  a  convenience  to  the  public, 
through  the  courtesy  of  the  dperator,  rather 
than-  as  a  compliance  on  the  part  of  the  rail- 
road company  with  a  duty  owed  to  the  public 
to  transmit  messages.  The  public  were  not 
invited  by  the  railroad  company  to  come 
there  for  that  purpose,  at  that  time,  to  send 
messages.     It  was  not  the  business  of  the 


railroad  company  to  transmit  messages,  but 
to  operate  a  railroad. 

If  it  is  assumed  that  the  plaintiff  in  this 
case  had  a  right  to  enter  the  depot  for  the 
purpose  of  sending  a  telegram  or  of  ascer- 
taining if  he  could  send  a  telegram,  there  was 
sufficient  light  for  him  to  enter  safely.  Ac- 
cording to  his  testimony,  he  entered  by  the 
steps,  and  from  this  fact  alone  was  bound 
to  know  the  location  of  the  steps.  In  addi- 
tion to  entering  at  that  time  by  the  steps, 
he  had  lived  for  many  years  near  the  depot, 
and,  according  to  his  evidence,  was  familiar 
with  the  construction  of  the  depot  and  the 
location  of  the  steps.  He  was  obliged  to 
have  known,  when  he  entered,  that  there  was 
no  light  on  the  outside  of  the  building  or 
around  it,  and  he  therefore,  in  entering  and 
departing  from  the  depot  without  a  light, 
took  knowingly  whatever  risk  there  was  in 
80  doing.  There  was  no  duty  upon  the  rail- 
road company  at  that  time,  in  any  business  it 
was  then  engaged  in,  to  maintain  a  light  upon 
or  around  its  premises.  The  duty  on  the 
part  of  the  railroad  company  of  maintaining 
a  light  at  its  station  must  be  the  result  of 
some  duty  owed  to  the  public  (o  enable  the 
public  to  transact  business  with  the  rail- 
road company  with  safety.  There  was  no 
reason,  in  this  case,  for  the  railroad  company 
to  anticipate  the  presence  of  this  plaintiff  up- 
on Its  premises.  There  was  no  duty  upon 
the  company  to  provide  him  a  light  for  the 
purpose  of  entering  and  departing  from  its 
premises.  A  careful  consideration  of  all  the 
testimony  In  behalf  of  the  plaintiff  shows 
that  he  knew  the  construction  of  the  depot 
platform,  the  location  of  the  steps,  and  also 
knew  the  fact  that  at  the  time  he  entered 
the  depot  there  was  no  light.  When  he  came 
out  of  the  room  where  the  conversation  with 
the  telegraph  operator  occurred,  and  where 
there  was  a  light  at  the  time,  with  knowledge 
of  the  fact  that  the  platform  was  several 
feet  above  the  ground,  and  that  it  was  neces- 
sary to  go  down  the  steps  to  reach  the  ground 
safely,  common  prudence  required  that  he 
should  exercise  ordinary  care  to  preserve  and 
protect  himself  from  Injury.  Every  one 
knows  that  to  walk  off  a  platform  three  or 
four  feet  from  the  ground,  in  the  dark,  is 
liable  to  result  in  serious  injury;  and  while, 
of  course,  it  is  not  to  be  presumed  that  the 
plaintiff  Intended  to  walk  off  the  platform, 
still,  when  he  attempted  to  leave  the  plat- 
form without  a  positive  knowledge  on  his 
part  that  he  would  do  so  safely,  the  duty 
was  on  him  to  exercise  diligence.  The  plain- 
tiff in  his  testimony  sought  to  meet  this  view 
by  showing  that  he  felt  for  the  steps.  A  wit- 
ness sitting  in  a  buggy  30  feet  away  testified 
that  he  saw  the  plaintiff  at  that  distance 
feeling  for  the  steps.  If  this  is  true,  there 
was  some  light  to  guide  the  plaintiff.  In 
whatever  light  the  evidence  in  the  case  is 
considered,  the  logical  deduction  is  that  the 
proximate  cause  of  the  plaintiff's  injury  was 
that  he  walked  off  the  platlorm  as  a  result 
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of  his  falling  to  exercise  that  care  and  dili- 
gence which  every  prudent  man  is  bound  to 
exercise. 

Under  the  facts  presented  In  the  record, 
there  was  no  negligence  on  the  part  of  the 
railway  'company  that  would  authorize  a 
recovery,  and  the  verdict  Is  consequently  con- 
trary to  law  and  contrary  to  the  evidence. 

The  judgment  Is  therefore  reversed. 

Hon.  W.  H.  FEI/rON,  judge  of  the  super!* 
or  court  of  the  Macon  circuit,  was  designat- 
ed to  preside  In  this  case  In  the  place  of  POW- 
ELL, J.^  who  was  disqualified. 


(3  Ga.  App.  826) 

NORWOOD  ▼.  STATE.    (No.  828.) 
(Court  of  Appeals  of  Georgia.    Dec  20,  1907.) 

L  CaiMTNAir  Law— Plea— FoBMEB  Acquittal 
—Abandonment. 

Where  a  plea  of  former  acquittal  is  filed, 
bat  the  defendant  goes  to  trial  on  the  case  In 
chief  without  further  Invoking  any  action  of 
the  court  in  reference  thereto,  such  plea  is 
properly  treated  as  abandoned. 

2.  Assault  and  Battebt— Stabbing  Anoth- 
bbt-Natube  of  Weapon. 

An  accusation  charging  the  defendant  with 
the  offense  of  "stabbing  another/'  in  violation 
of  section  112  of  the  Penal  0>de  of  1895,  al- 
leged that  the  instrument  used  in  perpetrating 
the  offeoRe  was  a  pair  of  scissors.  Held,  that  it 
was  within  the  intellectual  capacity  of  the  jury, 
aided  by  their  common  knowledge  and  experi- 
ence, to  determine  whether  a  pair  of  "scissors" 
was  an  "Instrument  of  the  like  kind"  with  "a 
sword,  dirk,  or  knife."  The  jury  would  know 
without  extraneous  evidence  that  sqssors  were 
"a  cutting  implement,  consisting  of  a  pair  of 
blades  with  handles." 

3.  CJRniiNAL  Law— Tbial— Cirr  Coubt&— Ju- 

BISDICTTON- MiSDEME  A  NOBS. 

The  "act  of  stabbing  another,  except  in  his 
own  defense  or  other  circumstances  of  justifica- 
tion, with  a  sword,  dirk,  or  knife  or  other  in- 
strument of  like  kind,  shall  be  punished  as  for  a 
misdemeanor."  The  city  court  of  Griffin  has 
jurisdiction  of  such  an  offense  in  the  absence  gf 
additional  allegations  or  proof  showing  the  act 
of  stabbing  to  be  a  felony.  No  error  of  law 
was  committed,  and  the  evidence  fully  warranted 
the  verdict- 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Griffin;  E.  W. 
Hammond,  Judge. 

Emma  Norwood  was  convicted  of  stabbing 
another,  and  she  brings  error.   Affirmed. 

Thos.  W.  Thurman,  for  plaintiff  in  error. 
Wm.  H.  Beck,  SoL,  for  the  State. 

HILL,  (X  J.    Judgment  ^affirmed* 


(3  Ga.  App.  294) 

FULTON  LAND  &  IMPROVEMENT  CO.  T. 
NATIONAL  INVESTMENT  &  SAV- 
INGS CORP.    (No.  7C8.) 

(Court  of  Appeals  of  Georgia.    Dec.  20,  1907.) 

Justices  of  thk  Peacb— Csbtiobabi. 

The  evidence  on  the  trial  in  the  justice's 
court  was  not  issuable.  Therefore  no  question 
of  fact  was  involved ;  and  the  superior  court 
had  jurisdiction  to  set  aside  on  certiorari  the 


unwarranted  judgment  rendered  by  the  magis- 
trate. Toole  V.  Edmondson,  104  Ga.  776,  31 
S.  E.  25;  Ansley  v.  Farley,  126  Ga.  425.  55 
S.  E.  180. 

lEd.  Note.— For  cases  in  point,  see  Cent.  Di«. 
vol.  31,  Justices  of  the  Peace,  |  766.] 

(Syllabus  by  the  Ck>urt.) 

Error  from  Superior  Court,  Fulton  Ooun- 
ty ;  W.  D.  Ellis,  Judge. 

Action  between  the  Fulton  Land  &  Im- 
provement Company  and  the  National  Invest- 
ment &  Savings  Corporation.  Judgment  lor 
the  Improvement  company  was  reversed  on 
certiorari,  and  it  brings  error.    Affirmed. 

Thos.  L.  Bishop,  for  plaintiff  in  erroc* 
Lowndes  Calhoun,  for  defendant  in  error. 

POWELL,  J.    Judgment  affirmed. 


(8  Oft.  App.  298) 
HOLLOMAN  ▼.  CITY  OF  TIFTON. 
(No.  74a) 
(Court  of  Appeals  of  (Georgia.    Dec  20,  1907.) 

1«  Wbit  of  Ebbob— Assignmbnt  or  Ebbob— 

SumciBNCT. 

A  bill  of  exceptions,  reciting  that  tlie  trial 
Judge  sustained  a  genenu  demurrer  to  the  peti- 
tion, and  alleging  that  "to  this  order  sustaining 
said  demurrer  plaintiff  excepted,  and  now  ex- 
cepts, and  assigns  the  same  as  error,"  is  not 
subject  to  dismissal  on  the  ground  that  it  con- 
tains no  sufficiently  definite  assignment  of  error. 
Huxford  V.  Southern  Pine  Co..  124  Ga.  181 
(1),  52  S.  E.  439;  Melson  v.  Thornton,  113  6a. 
99  (2),  38  S.  E.  342;  Burns  ▼.  Horkan,  126  Ga, 
161,  54  S.  E.  946. 

fEd.  Note.— For  cases  In  point  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  f  3004.] 

2.  Pleading— Dehubbeb. 

The  court  did  not  err  in  sustaining  the  de- 
murrer. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Tifton;  R-  Eve, 
Judge. 

Action  by  James  HoUoman  against  the  city 
of  Tifton.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Robley  D.  Smith,  Jr.,  for  plaintiff  in  error. 
W,  J.  ^Y^ll^c®*  ^^^  defendant  in  error. 

POWELL,  J.  The  plaintiff  sued  the  clt7 
of  Tifton  for  $300,  alleging  that  In  1906  he 
was  arrested  in  said  city,  was  arraigned  and 
tried  before  the  police  court  on  a  charge  of 
Illegally  l^eeping  intoxicating  liquors,  was 
convicted,  and  was  sentenced  to  the  chain 
gang,  with  the  alternative  of  paying  a  fine  of 
$300;  that  he  was  forced  to  pay  this  fine  or 
be  placed  at  labor  on  the  streets,  and  he  paid 
the  fine  against  his  wishes  and  over  his  pro- 
test; that  the  evidence  on  the  trial  disclosed 
that  he  did  not, have  the  liquor  in  the  dty  of 
Tifton,  but  two  miles  away;  but  under  a 
mlstalse  of  law  (in  that  he  believed  that  the 
city  had  the  power  and  Jurisdiction  to  punish 
for  offenses  beyond  the  corporate  limits),  he 
paid  the  fine.  The  warrant  on  which  he  was 
arrested  and  tried  charged  that  the  offense 
was  committed  in  the  city  of  Tifton.    Under 
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these  clrcumBtaxices  he  prays  Judgment 
agalBBt  the  city  for  the  sum  of  $800. 

If  the  allegatloiiB  be  true,  the  judgment  of 
conyiction  was  erroneous,  and  subject  to  be 
set  aside  on  certiorari;  but  It  was  not  TOld. 
The  court  had  jurisdiction  to  try  for  the  of- 
fense charged,  and,  there  being  no  exception 
regularly  taken  to  the  judgment  rendered,  the 
defendant  was  concluded  by  It  as  to  his  guilt 
of  the  offense  charged.  There  are'  many  oth- 
er reasons  why  a  suit  of  this  character  can- 
not be  maintained,  but  in  the  light  of  the  one 
given  others  would  be  superfluous 

Judgment  affirmed. 


(3  Oft.  App.  295) 

TA^YLOB  ▼.  AMBRICAN  OLAT  00. 
(No.  781.) 

(Court  of  Appeals  of  Gkorgia.    Dec.  20,  1907.) 

Masteb  anu  SKBVAirr— Btiuknob— Relatios- 

SHIP. 

Under  the  evidence  submitted  nonsuit  was 
proper. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼oL  84,  Master  and  Servant,  f  958.] 

(Syllabus  by  the  Oourt.) 

Error  from  Oity  Court  of  Jeffersonyille; 
L.  D.  Shannon,  Judge. 

Action  by  July  Taylor  against  the  Amer- 
ican Clay  Company.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.     Afllrmed. 

Berner,  Smith  ft  Hastings,  B.  V.  Harde- 
man, and  A.  W.  Stokes,  for  plaintiff  in  error. 
8.  A.  Oump  and  Burton  Smith,  for  defend- 
ant in  error. 

POWELL,  J.  The  i^aintiff's  18  year  old 
son  met  his  death  in  the  h(q>per  of  a  crush- 
er at  the  defendant's  kaolin  plant  The  ac- 
tion is  based  upon  the  theory  that  the  rela- 
tion of  master  and  servant  existed.  There 
was  no  proof  of  any  employment,  except 
the  hearsay  statement  of  the  son  to  the  fa- 
ther that  he  had  been  hired,  and  the  physical 
fact  that  he  had  been  rolling  a  wheelbarrow 
with  clay  in  it  a  short  while  before  the 
fatal  mishap  occurred.  The  proof  does  not 
show  how  the  boy  happened  to  get  into  the 
hopper.  The  top  of  the  hopper  was  flush 
with  the  floor  on  which  the  clay  was  rolled. 
Whether  he  slipped  in,  attempted  to  step 
over  or  across  the  hopper,  and  fell  in,  or  how 
tie  otherwise  came  to  get  into  the  hopper,  is 
unknown.  He  was  already  in  when  his 
screams  attracted  the  attention  of  others, 
and  he  was  never  able  to  tell  how  it  occurs 
red.  On  the  day  before  the  boy  had  been 
warned  separately  by  two  persons  of  the 
danger  of  getting  too  near  the  hopper.  The 
burden  of  proving  negligence  was  upon  the 
plaintiff.  Evans  v.  Josephine  Mills,  124  6a. 
818,  52  S.  K.  538.  The  warning  given  in 
this  case  differentiates  it  from  Beck  v.  Stand- 
ard Cotton  Mills,  1  Oa.  App.  278,  57  S.  E. 

QQfi 
WD* 

Judgment  aflSrmed. 


(8  Oft.  App.  298) 

COLEMAN  V.  STATE.    (No.  807.) 
(Court  of  Appeals  of  Georgia.    Dec.  20,  1907.) 

DBUNKABDS— E  VIDENOS. 

No  error  of  law  was  committed^  and  the 
verdict  is  fully  supported  by  the  evidence. 
(Syllabns  by  the  Court) 

Error  from  Superior  Court,  Haralson  Coun- 
ty; Price  Edwards,  Judge. 

Warren  (pieman  was  convicted  of  being 
drunk  in  a  public  place,  and  brings  error. 
Affirmed. 

Griffith,  Weatherly  &  Matthews,  for  plain- 
tiff in  error.  W.  K.  Fielder,  Sol.  (Sen.,  for 
the  State. 

HILL,  0.  J.  The  act  of  1005  makes  it  a 
misdemoanor'  to  be  drunk  or  Intoxicated  on 
any  public  street  or  highway,  or  within  the 
curtilage  of  any  private  residence  not  in  the 
exclusive  possession  of  the  person  so  intox- 
icated; but  to  complete  the  offense,  the 
drunkenness  or  intoxication  '*must  be^made 
manifest  by  boisterousness,  or  by  Indecent 
condition  or  acting,  or  by  vulgar  or  profane 
or  unbecoming  language,  or  loud  and  violent 
discourse."  Acts  1905,  p.  114.  The  purpose 
of  the  statute  is  to  protect  the  public  streets 
and  highways  and  private  residences,  not 
so  much  from  the  presence  of  the  drunkard, 
as  from  the  conduct  of  the  drunkard  as  de- 
scribed in  the  act  In  other  words,  a  man 
while  intoxicated  can  be  on  the  public  streets 
or  highways,  or  within  the  curtilage  of  pri- 
vate residences,  without  violating  the  law, 
provided  he  does  not  then  and  there  make 
manifest  his  drunken  condition  by  some  dis- 
orderly conduct  as  set  out  in  the  statute. 
To  make  him  guilty  while  intoxicated  at  any 
of  the  places  mentioned,  he  need  only  make 
manifest  his  condition  by  some  one  of  the 
disorderly  acts  described.  The  extent  of  his 
disorderly  and  improper  conduct  Illustrates 
the  degree  of  his  guilt,  but  not  the  fact  of 
his  guilt  The  indictment  charges  the  de- 
fendant  with  a  violation  of  this  statute  by 
his  presence,  condition,  and  conduct  within 
the  curtilage  of  two  private  residences  there- 
in mentioned.  The  evidence  shows  that  on 
Sunday,  March  17,  1907,  while  drunk,  he 
went  to  the  residence  of  a  widow,  and  while 
inside  the  house  and  on  the  outside  in  the 
yard  he  drank  whisky,  used  profane  lan- 
guage, had  a  difficulty  with  another  man,  re- 
fused to  leave  the  house,  although  positive- 
ly requested  to  leave,  and  made  clearly  man- 
ifest his  drunken  condition  by  boisterous- 
ness, by  indecent  condition  and  acting,  and 
by  loud  and  violent  discourse.  This  was 
in  the  presence  of  the  two  young  daughters 
and  one  young  son  of  the  house;  their  moth- 
er being  absent  He  remained  at  the  resi- 
dence in  this  condition,  acting  in  this  disor- 
derly and  unbecoming  manner  for  nearly 
two  hours.  The  girls  and  the  boy  were  final- 
ly compelled  to  leave  home  on  account  of  his 
condition  and  conduct,  and  seek  refuge  in 
the  house  of  a  neighbor.    The  defendant  and 
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a  companion  followed  them  to  the  very  door 
of  the  neighbor's  house.  The  foregoing  is  a 
substantial  statement  of  the  evidence  of  the 
two  girls,  the  young  boy,  and  the  neighbor 
to  whose  house  they  went  for  protection.  It 
is  only  disputed  by  the  defendant  in  his 
statement.  The  jury  found  a  verdict  of  guil- 
ty, and  we  cannot  say  that  it  was  not  fully 
warranted  by  the  facts. 

Several  special  assignments  of  error  are 
made  on  the  admission  of  certain  testimony, 
and  on  certain  instructions  to  the  jury,  and 
the  failure  to  instruct.  It  is  insisted  that 
the  court  erred  in  admitting  testimony  as 
to  the  condition  and  conduct  of  the  defend- 
ant after  leaving  the  house  and  before  reach- 
ing the  neighbor's  house.  This  testimony 
was  admitted  as  illustrating  the  condition 
and  conduct  of  the  defendant  while  in  the 
house  and  as  a  part  of  the  res  gestse.  It 
was  clearly  competent  for  this  purpose.  This 
also  applies  to  the  testimony  that  the  de- 
fendant drew  his  knife  on  one  of  his  com- 
panions "right  at  the  door^  of  the  neighbor's 
house.  This  latter  testimony  was  also  ad- 
missible because  the  indictment  charged  the 
defendant  with  being  drunk  and  manifesting 
his  drunkenness  by  disorderly  conduct  in 
the  curtilage  of  this  house  as  well  as  of  the 
other. 

It  is  said  the  court  erred  in  not  explaining 
to  the  jury  the  legal  meaning  of  the  word 
"bolsterousness/*  as  used  In  the  statute.  We 
do  not  know  that  this  word  has  any  legal 
meaning.  It  is  used  In  the  statute  in  Its 
popular  and  ordinary  signification  to  char- 
acterize the  conduct  of  the  intoxicated  per- 
son. The  jury  probably  understood  the  mean- 
ing of  the  word  in  connection  with  the  con- 
text of  the  statute  fully  as  well  as  the  judge. 
The  court  could  not  have  made  the  signif- 
icance of  the  word  clearer  by  explanation 
or  definition.  The  jury,  after  considering  of 
their  verdict,  returned  into  court,  and  ask- 
ed if  they  could  make  a  recommendation  in 
their  verdict  The  judge  told  them:  "Yes, 
you  can  make  such  recommendation  as  you 
see  proper,  and  it  will  be  respected  by  the 
court.**  It  is  said  there  Is  no  law  authoriz- 
ing juries  in  misdemeanor  cases  to  make  rec- 
ommendations, and  that  this  reply  of  the 
Judge  misled  the  jury  to  the  injury  of  the 
defendant  The  jury  did  recommend  a 
light  sentence,  and  it  is  not  claimed  that 
the  sentence  imposed  indicates  any  decep- 
tion on  the  part  of  the  court 

We  do  not  think  any  of  the  special  as- 
signments of  error  are  meritorious;  and  the 
verdict  is  amply  supported  by  the  evidence. 

Judgment  affirmed. 

(8  Oa.  App.  251) 

MEINHARD,   SCHAUL  ft  CO.  v.  POLSOM 

BROS.    (No.  862.) 
(Conrt  of  Appeals  oi  Georgia.    Dec.  20,  1907.) 
1.  Partnership  —  Dissolution  —  BANKSiTt^T- 
CY— New  Firm— Debts  op  Old  Firm. 

There  was  no  error  in  sustaining  the  demur- 
rer.   The  discbarge  in  bankruptpy  dissolved  the 


copartnership,  and  the  allegations  of  the  peti- 
tion did  not  set  up  an  obligation  of  all  the  part- 
ners by  name;  each  for  himself  aBsamlnff  lia- 
bility. It  cannot  be  assumed  from  the  allega- 
tions of  the  petition  that  each  member  of  the 
former  firm  entered  into  a  new  agreement,  and 
it  would  be  without  the  scope  of  a  new  partner- 
ship, even  if  it  can  be  assumed  from  the  alle«s- 
tions  of  the  petition  that  a  new  portnersiilp 
was  formed,  to  bind  such  partnership  for  the 
payment  of  debts  of  a  former  partnership  which 
had  been  dissolved  by  operation  of  law. 

[Ed.  Note.— For  cases  In  point,  see  Gent  Dig. 
vol.  38,  Partnership,  |§  616,  634.] 

2.  Writ  of  Bbbob  —  Briefs  —  Dibcoubtbous 

The  provisions  of  rules  6  and  32  of  the 
rules  of  this  court  (57  S.  B.  x,  xiv)  are  ap- 
plicable no  less  to  written  argument  than  to 
oral.  Personal  remarks  discourteous  to  opposing 
counsel  arc  strictly  prohibited,  and  violations  of 
this  rule  will  not  be  permitted. 
(Syllabus  by  the  CTonrt.) 

E)rror  from  City  Oonrt  of  Monltrle;  B.  I*. 
Shipp,  Judge. 

Action  by  Meinhard,  Schaul  &  Ck>.  against 
Folsom  Bros.  From  a  Judgment  for  defend- 
ants, plaintiffs  bring  error.    Affirmed. 

T.  H.  Parker,  for  plaintiffs  in  error.  J. 
A.  Wilkes,  for  defendants  in  error. 


RUSSELL,  J.  The  plaintiffs  in  error  filed 
a  petition  against  Folsom  Bros,  as  a  partner- 
ship to  recover  the  sum  of  $2(X),  which  they 
alleged  was  due  to  them  on  an  oral  promise 
made  December  12,  1905.  The  defendants 
had  been  adjudged  bankrupts  on  a  voluntary 
petition.  A  composition  proposed  by  them 
was  confirmed  by  his  honor.  Judge  Emory 
Spear  of  the  Southern  district  of  Georgia  on 
the  same  day  that  the  promise  to  pay  the 
$200  is  alleged  to  have  been  made.  Attached 
to  the  petition,  as  a  part  thereof,  U  a  state- 
ment of  account  evidencing  a  prior  indebted- 
ness by  the  defendants  to  the  plaintifrs  and 
the  receipt  of  a  payment  thereon  dated  Jan- 
uary j6,  1906.  The  petition  contained  two 
counts  identical  in  their  statements,  except 
that  in  the  first  count  it  is  alleged  that  the 
promise  to  pay  the  $200  was  made  prior  to 
the  withdrawal  of  the  objections  filed  by 
plaintiffs  to  the  confirmation  of  the  composi- 
tion, and  that  the  plaintiffs,  accepting  the 
proposition  of  defendants,  withdrew  their 
objections.  In  the  second  count,  the  promise 
to  pay  the  $200  is  alleged  to  have  been  free- 
ly and  voluntarily  made  after  the  plaintiflli 
had  withdrawn  their  objections. 

With  this  statement  the  points  in  issue  will 
be  plainly  presented  by  a  reference  to  either 
count  of  the  petition.  The  second  count  Is  as 
follows :  ''And  your  petitioners  further  charge 
and  allege  that  Folsom  Bros,  is  a  firm  conk- 
posed  of  A.  H.  Folsom,  N.  W.  Folsom,  and  I. 
M.  Folsom,  all  and  each  of  whom  are  resi- 
dents of  said  county.  That  on  May  19,  1905, 
petitioners  sold  and  delivered  to  the  defend- 
ants merchandise  amounting  to  $585.60,  pay- 
able September  1,  1905,  as  shown  by  state- 
ment of  account  thereto  attached.  That  in 
July,  1905,  the  defendants  and  each  of  th&o 
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were  in  the  United  States  District  Ck>art  for 
the  Southern  District  of  Georgia  adjudicated 
bankrupts  upon  their  voluntary  petition  for 
that  purpose.  That  during  the  progress  of 
said  bankruptcy  proceedings  said  bankrupts 
made  a  proposition  of  composition  whereby 
they  proposed  to  pay  their  creditors  20  per 
cent  of  their  indebtedness,  which  proposition 
of  composition  was  accepted  by  all  of  the 
creditors  of  said  bankrupt,  except  your  pe- 
titioners. On  December  11,  1905,  petitioners 
filed  their  objections  to  the  confirmation  of 
said  proposed  conlpositlon,  in  the  clerk's  of- 
fice of  the  United  States  District  Court  for 
the  Southern  District*  of  Georgia.  Defend- 
ants promised  petitioners  that,  if  petitioners 
would  withdraw  the  objections  to  the  con- 
firmation of  composition,  which  petitioners 
had  filed,  as  shown,  they  (the  defendants) 
would  pay  petitioners  the  sum  of  $200,  with 
Interest  thereon  at  the  rate  of  8  per  cent  per 
annum  from  that  date,  and  this  sum  to  be 
in  addition  to  the  20  per  cent  offered  to  all 
the  creditors.  Petitioners  accepted  said  prop- 
osition and  withdrew  their  objections  to  the 
confirmation  of  the  composition,  upon  which 
being  done  the  Judge  of  the  United  States 
District  Court  for  the  Southern  District  of 
Georgia  signed  an  order  confirming  said  com- 
position. Said  proposition  by  the  defendants 
to  pay  petitioners  an  additional  sum  of  $200 
with  8  per  cent  Interest  thereon  from  date 
was  made  and  accepted  in  the  forenoon  of  the 
12th  day  of  December,  1905.  The  objections 
to  the  confirmation  of  the  composition  were 
withdrawn  by  petitioners  in  the  forenoon  of 
the  12th  day  of  December,  ^005.  After  said 
objections  to  said  proposed  composition  had 
been  withdrawn  by  petitioners,  to  wit  dur- 
ing the  afternoon  of  December  12,  1905,  the 
defendants  promised  to  pay  the  petitioners 
the  sum  of  $200  with  interest  thereon  in  set- 
tlement of  the  balance  of  their  account  Said 
promise  by  said  defendants  was  made  freely 
and  voluntarily  without  restrictions  or  con- 
ditions affixed  or  incident  thereto,  and  after 
said  objections  to  said  composition  had  been 
withdrawn  and  said  withdrawal  filed  in  the 
office  of  the  clerk  of  the  United  States  Dis- 
trict Court  for  the  Southern  District  of 
Georgia.  Defendants,  and  each  of  them, 
fall  and  refuse  to  pay  petitioners  said  sum  of 
$200  with  interest  thereon." 

The  defendants  demurred  generally  to  the 
petition,  as  setting  forth  no  cause  of  action, 
and  by  amendment  further  demurred  as  fol- 
lows: ''(I)  The  said  petition  falls  to  set 
forth  when  said  money  was  to  be  paid.  (2) 
The  contract  was  indefinite  and  not  specific 
enough  to  be  capable  of  enforcement  (3) 
The  petition  fails  to  show  that  the  bank- 
ruptcy proceedings  did  not  dissolve  the  pre- 
viously existing  copartnership  of  the  defend- 
ants. (4)  There  is  no  specific  allegation  in 
said  petition  set  forth  that  the  said  part- 
nership is  now  in  existence,  or  that  the  same 
was  not  lawfully  dissolved  by  said  bank- 
ruptcy proceedings.*'    In  response  to  the  de- 


murrer, the  plaintiffs  amended  their  peti- 
tion by  alleging  that  the  $200  promised  to 
them  by  the  defendants  was  to  become  due, 
$100  on  April  12,  lb06,  and  the  other  $100 
on  August  12,  1906;  and  by  allying  that  the 
bankruptcy  proceedings  did  not  dissolve  the 
partnership  existing  at  the  time  of  said  ad- 
judication of  bankruptcy,  but,  on  the  con- 
trary, each  of  said  partners  signed  a  Joint 
contract  borrowing  the  money  with  which 
to  pay  said  20  per  cent  in  composition  and 
immediately  and  continuously  thereafter  con- 
tinued to  do  business  as  partners  under  the 
same  name  and  style  as  before.  Upon  the 
hearing  on  the  demurrer,  the  court  sustain- 
ed the  same  and  dismissed  the  petition  as 
amended,  with  a  proviso  in  the  order  of  the 
court  that  the  Judgment  is  not  to  be  a  bar 
against  the  plaintiffs  suing  any  of  the  indi- 
viduals composing  the  firm  of  Folsom  Bros, 
as  may  have  revived  the  debt  as  to  himself, 
if  there  be  any. 

Tne  pivotal  question  in  this  case  is  whether 
the  bankruptcy  proceedings  dissolved  the 
partnership.  If  they  did  not,  and  the  allega- 
tion that  the  promise  was  made  voluntarily 
by  all  the  partners  after  the  discharge  is 
sustained,  the  plaintiffs  might  recover,  if  the 
contract  was  in  writing.  Acts  1905,  p.  101. 
If  the  proceedings  In  bankruptcy  dissolved 
the  partnership,  then  the  promise  made  by 
one  of  the  partners,  after  the  confirmation 
of  the  composition,  could,  in  no  event  bind 
his  copartners.  We  state  the  proposition 
thus  because,  the  promise  to  pay  the  $200, 
if  made  before  the  discharge  effected  by  the 
confirmation  of  the  composition,  is  worthless 
in  any  event  The  promise,  if  made,  as  alleg- 
ed in  the  petition,  before  the  discharge,  was 
voided  because  contrary  to  public  policy  and 
fraudulent 

When  the  United  States  court  has  before 
it  the  question  of  confirming  a  composition,  it 
is  presumed  to  have  before  it  the  only  offer 
which  has  been  made  by  the  debtor,  and 
that  there  are  no  propositions,  conditions,  or 
underground  dealings  hidden  from  the  court. 
Were  the  contrary  true,  the  court  would  nev- 
er know  when  it  was  proper  and  Just  to  con- 
firm a  composition.  Justice,  which  is  some- 
times pictured  as  being  blind,  but  which  is 
always  impartial,  instead  of  being  upon  solid 
ground,  would  at  any  time  be  likely  to  topple 
and  fall  into  the  subterranean  depths  of 
private  contrivances  which  would  be  neither 
Just  to  the  creditor  nor  reputable  to  the  court 
Great  stress  is  laid  by  counsel  for  plaintiffs 
and  defendants,  respectively,  on  the  point  of 
time  when  the  plaintiffs  received  the  20  per 
cent  from  the  composition.  Counsel  for  de- 
fendants In  error  is  In  error  in  stating  that 
the  plaintiffs  had  accepted  the  composition 
and  had  the  composition  money  in  their 
pockets  at  the  time  of  their  objections  to 
the  composition.  The  record  confirms  the 
statement  of  the  counsel  for  plaintiffs  In  er- 
ror that  the  alleged  promise  was  made  on 
December  12,  1905,  and  the  plaintiffs'  por- 
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tion  of  the  proceeds  of  tbe  composition,  as 
shown  by  the  statement  of  account  attach- 
ed to  the  petition,  was  paid  to  them  January 
6,  1906,  following.  This  point,  as  well  as 
some  others  which  are  the  occasion  of  much 
unseemly  acrimony  in  the  briefs,  we  deem 
wholly  immaterial.  Counsel  for  both  parties, 
80  far  as  results  are  concerned,  could  well 
have  afforded  to  have  argued  the  case  in 
a  manner  more  respectful  to  the  dignity  of 
this  court  and  In  accordance  with  its  rules. 
We  forbear  at  this  time  to  take  further 
notice  of  the  highly  improper  personal  al- 
lusions on  the  part  of  each  counsel  with  ref- 
erence to  the  other,  other  than  to  award  it 
our  severest  censure.  We  desire  It  to  be 
understood,  however,  that  this  court  possess- 
es the  power  to  compel  argument,  whether 
oral  or  in  writing,  to  be  had  according  to 
the  rules  of  orderly  procedure,  and  that,  how- 
ever disagreeable  It  may  be  (for  we  are  not 
concerned,  except  to  regret  animosities,  with 
the  personal  relations  of  members  of  the  bar), 
the  rules  upon  this  subject  will  hereafter  be 
strictly  enforced. 

It  does  not  appear  that  there  was  any  con- 
sideration for  the  promise  of  Folsom  Bros, 
to  pay  Meinhard,  Schaul  &  Co.  the  $200.  If 
the  promise  was  made  before  the  final  dis- 
charge effected  by  the  confirmation  of  compo- 
sition, the  transaction  is  outlawed,  for  the 
reasons  we  have  stated,  and  the  consideration 
avoided.  Nor  does  it  appear  that  the  prom- 
ise, if  voluntarily  made  after  the  discharge, 
was  in  writing.  An  individual  debt  can  be  re- 
vived by  a  subsequent  promisa  The  consid- 
eration is  found  in  the  fact  that  the  debtor 
had  at  a  time  previous  owed  the  creditor  a 
Just  indebtedness.  But  in  the  present  case, 
according  to  the  allegations  of  the  petition,  a 
partnership  debt  is  sought  to  be  revived. 
That  an  individual  partner  can  revive  his 
obligation  for  a  partnership  indebtedness  has 
been  held  in  Wetherley  v.  Hardaman,  68  Ga. 
592,  but  it  is  not  within  the  power  of  an  in- 
dividual member  of  a  partnership  to  place 
upon  tbe  firm  a  liability  for  a  pre-existing 
debt,  from  which  the  partnership  has  been 
absolved,  unless  it  is  specifically  alleged  that 
he  was  specially  authorized  so  to  do.  Each 
individual  constituting  the  partnership  is  the 
keeper  of  his  own  conscience  and  can  only  re- 
vive debts  so  as  to  bind  himself.  As  we  have 
heretofore  stated,  then  there  is  really  only 
one  question  in  the  case:  Whether  the  pro- 
ceedings in  bankruptcy  dissolve  a  partner- 
ship. If  they  did,  the  Judgment  of  the  court 
in  sustaining  the  demurrer  was  unquestion- 
ably right  If  they  did  not,  then  whether  the 
judgment  of  the  court  were  right  or  wrong 
will  depend  upon  the  question  whether  the 
demurrer  was  specific  enough  to  reach  the 
point.  It  appears  to  us  that  the  petition  did 
not  set  up  sufiScient  ground  for  the  revival  of 
the  partnership  liability  by  specifically  set- 
ting up  that  all  of  the  members  of  the  part- 
-nership  personally  promised  to  pay  the  $200, 
or  that  one  of  them,  with  special,  definite 


authority  for  that  purpose  from  his  copart- 
ners, revived  the  obligation. 

The  demurrer  is  called  a  general  demur- 
rer. As  pointed  out  in  Douglas,  Augusta  & 
Gulf  R.  Go.  V.  Swindle^  2  Ga.  App.  — ,  59 
S.  S.  600,  a  demurrer  is  general  or  special, 
not  alone  with  reference  to  its  scope,  but 
according  to  its  nature  and  quality  of  being 
general  or  specific  in  attack.  The  demurrer 
in  this  instance  is  general,  because  it  does 
not  put  its  finger  on  the  point,  so  as  to  sug- 
gest the  necessary  amendment.  In  order  to 
have  reached  the  point  that  there  was  no 
allegation  that  the  members  of  the  partner- 
ship had  each  for  himself  revived  his  in- 
dividual liability  by  personal  promise,  or 
had  authorized  some  particular  individual  in 
a  legal  manner  to  revive  his  individual  lia- 
bility, the  demurrer  should  have  called  spe- 
cial attention  thereto.  The  demurrer  there- 
fore is  not  sufficiently  specific  to  allege  the 
point,  and,  if  the  bankruptcy  proceedings  do 
not  dissolve  the  partnership,  the  judgment 
of  the  court  was  wrong.  We  think,  however, 
that  the  judgment  was  right  because  the 
bankruptcy  proceedings  totally  dissolve  the 
partnership,  and  therefore  the  general  de- 
murrer was  sufiacient  to  reach  the  point  In 
the  case.  The  allegations  of  the  petition, 
taken  as  a  whole,  could  not  resist  the  gen- 
eral demurrer,  because  it  alleges  eith^  the 
obligation  of  a  partnership  to  pay  an  indebt^ 
edness  in  order  to  procure  the  dismissal  at 
objections  to  the  confirmation  of  the  oom- 
position  (which  would  be  fraudulent),  or 
it  alleges  a  promise  to  revive  a  partnership 
indebtedness  without  alleging  that  each  and 
all  of  the  partners  by  name  and  in<person, 
or  by  authorized  agent,  for  himself,  assumed 
liability  (which  Is  insufficient).  The  partner- 
ship being  dissolved  by  bankruptcy,  a  new 
promise  should  have  been  pleaded  fully  and 
in  detail.  22  Am.  &  Eng.  £^c.  of  Law  (2d 
Ed.)  p.  202.  It  cannot  be  assumed  from  the 
allegations  of  the  petition  that  each  member 
of  tbe  firm  of  Folsom  Bros,  entered  into  a 
new  agreement,  and  it  would  be  entirely 
without  the  scope  of  the  new  partnership^ 
even  If  such  existed,  to  bind  the  partnership 
for  the  payment  of  debts  of  another  part- 
nership which  had  been  dissolved  by  opera- 
tion of  law. 

The  decision  in  Moore  v.  Trounstine,  128 
Ga.  116^  54  S.  E.  810,  is  not  in  point,  tor 
one  reason,  because  the  present  case  involves 
the  revival  of  a  partnership  indebtedness. 
It  is  true  that  "a  promise  by  a  debtor  to  pay 
a  previously  existing  debt  to  his  creditor, 
made  after  the  former's  adjudication  as  a 
bankrupt,  but  before  his  discharge^  will  not 
be  impaired  by  the  subsequently  acquired 
discharge."  But  It  is  also  held  in  the  Troun- 
stine Case  that  "the  eifect  of  discharge  in 
bankruptcy  is  to  extinguish  the  debt;  and 
a  promise  by  the  debtor  to  revive  the  dis- 
charged debt  must  be  clear,  express,  dis^ 
tinct,  unequivocal,  and  without  qualification 
or  condition,  before  it  will  be  enforceable 
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against  Jtlm."  The  promise  alleged  In  the 
petition  In  this  case,  so  far  as  the  individuals 
composing  the  original  partnership  of  Folsom 
Bros.  Is  concerned  (even  if  such  promise  can 
be  legally  binding  on  a  new  partnership),  in- 
asmuch as  It  Is  not  alleged  that  each  in- 
dividual made  the  promise,  is  not  sufficiently 
clear  or  distinct  to  raise  liability. 

There  was  no  error  In  the  judgment  of 
the  lower  court 

Judgment  affirmed. 


(3  Ga.  App.  261) 

SIZEMORR  et  al.  v.  WOOLARD.  (No.  491.) 
(Oonrt  of  Appeals  of  Georgia.  Dec.  20,  1907.) 
1.  Wbit   of   Ebrob  —  Dismissal  —  Defectivb 

Assignments  of  EnBOB. 

A  writ  of  error  will  not  be  dismissed  when 
the  bill  of  exceptions  contains  one  sufficient  as- 
signment of  error,  no  matter  how  defective  other 
assignments  of  error  therein  contained  may  be. 
2r  Sale— Defects— Waivkb. 

A  buyer  is  not  presumed  to  waive  defects 
of  which  he  has  no  imowledse,  but  he  is  held 
to  waive  those  defects  which  ne  knows  to  exist. 
Where  one  elves  a  note  for  the  purchase  of  an 
article  which  is  defective,  after  full  knowledge 
of  its  defects,  he  will  be  held  to  have  waived 
the  defects,  and  cannot  set  up  the  same  by  plea 
of  failure  of  consideration  in  defense  to  an  ac- 
tion on  the  note. 

[Bd.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  43,  Sales,  Si  817-«23.f 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Sylvester;  Frank 
Park,  Judge. 

Action  by  H.  C.  Woolard  against  G.  W. 
Sizemore,  Sr.,  and  G.  W.  Sizemore,  .Jr.  On 
the  death  of  plalntlfr,  Mrs.  H.  a  WlUard, 
Administratrix,  was  substituted.  Judgm^t 
for  plaintiff,  and  defendants  bring  error. 
Affirmed. 

Pasrton  ft  Hay,  for  plaintiffs  In  error.  J. 
H.  Tipton,  for  defendant  In  error. 

ROSSBLL,  J.  H.  C.  Woolard  sued  G.  W. 
Sizemore,  Sr.,  and  G.  W.  Sizemore,  Jr.,  on  a 
conditional  sale  note  and  contract  Subse- 
quently to  the  filing  of  the  bill  of  exceptions 
the  plaintiff  Woolard  died,  and  his  adminis- 
tratrix has,  by  proper  order,  been  made  de- 
fendant in  error  In  his  place.  The  contract 
of  purchase  between  the  parties,  which  is  at- 
tached to  the  declaration,  was  dated  April 
17,  1905,  and  provided  for  the  payment  of 
the  Sizemores  to  Woolard  of  $1,200,  in  three 
equal  payments ;  the  last  payment  being  due 
December  1,  1905.  The  consideration,  as  ex- 
pressed In  the  contract,  was  the  purchase 
price  of  a  boiler,  3  engines,  a  sawmill  with 
carriage,  a  shingle  mill,  a  planer,  carts  and 
log  chains,  17  rollers,  and  100  acres  of  mill 
timber.  Payments  had  been  made  on  the 
note  which  reduced  the  unpaid  balance  to 
$411.83,  and  judgment  was  asked  for  this 
amount  The  defendants.  In  their  answer, 
denied  the  paragraphs  of  plaintiff's  petition, 
and,  in  addition,  pleaded  total  failure  of 
consideration  as  to  two  of  the  engines,  and 


asked  judgment  against  the  plaintiff  for  the 
difference  between  1500,  which  the  plea  alleg- 
ed to  be  the  value  of  the  two  engines,  and 
the  amount  of  the  plaintiff's  demand^  On  the 
trial  the  defendants  admitted  the  execution 
of  the  contract,  and  abandoned  the  issue 
raised  as  to  the  attorney's  fees.  The  de- 
fendants thus  assumed  the  burden  of  and 
undertook  to  establish  their  plea  of  total 
failure  of  consideration.  The  testimony  in 
behalf  of  the  defendants  was  to  the  effect 
that  the  engines  mentioned  in  their  plea  were 
totally  worthless,  of  no  value  for  the  purpose 
of  producing  steam  with  which  to  operate 
the  machinery,  and  of  no  value  unless  for 
scrap  iron.  The  evidence,  however,  showed 
unequivocally  that  the  defendant  G.  W.  Size- 
more,  Sr.,  made  a  thorough  examination  of 
the  machinery  before  the  trade  was  made; 
that  he  was  Informed  that  the  machinery 
had  "been  burned  down  on,"  and  that  he  had 
been  engaged  In  running  sawmills  and  us- 
ing engines  and  boilers  for  four  or  five  years 
prior  to  the  time  of  making  the  trade  with 
Woolard.  According  to  the  evidence,  the 
trade  was  made  December  27, 1904.  The  note 
with  reservation  of  title,  which  was  the  basis 
of  the  suit,  was  made  April  17,  1905.  The 
testimony  for  the  defendants  further  showed 
that  during  all  the  negotiations  leading  up 
to  the  trade  of  December,  1904,  the  parties 
"talked  about  the  whole  thing  as  it  stood; 
the  timber  and  all  of  this  machinery— every- 
thing in  a  lump  altogether.  This  is  the  way 
we  traded.  That  is  the  way  Woolard  offered 
it  for  sale,  and  that  is  the  way  I  bought  it" 
At  the  conclusion  of  the  testimony  of  the  de- 
fendant G.  W.  Sizemore,  Sr.,  the  court,  upon 
motion  of  counsel  for  the  plaintiff,  directed  a 
verdict  in  favor  of  the  plaintiff  for  the  prin- 
cipal, interest,  and  attorney's  fees  sued  for, 
and  judgment  was  entered  in  accordance 
with  the  verdict  It  appears  from  the  bill 
of  exceptions  that  the  defendants  offered  to 
amend  their  plea  by  alleging  that  at  the  time 
of  the  execution  of  the  contract  sued  on 
Woolard  offered  to  make  the  necessary  re- 
duction on  account  of  the  two  defective  en- 
gines. The  court  refused  to  allow  the  amend- 
ment The  court  certified  that  this  offer  to 
amend  was  made  after  the  verdict  had  been 
directed;  and  hi  the  bill  of  exceptions  no 
assignment  of  error  Is  made  as  to  the  amend- 
n)ent  The  defendants  in  error  have  filed  a 
motion  to  dismiss  the  writ  of  error.  The  mo- 
tion to  dismiss  cannot  be  sustained.  While 
no  exception  is  taken  to  the  disallowance  of 
the  amendment,  and  while  the  exception  to 
the  judgment  is  perhaps  not  technically  spe- 
cific, the  assignment  of  error  on  the  ruling  of 
the  court  directing  the  verdict  is  sufficient 
to  present  for  our  consideration  the  erroi 
therein  alleged  to  have  been  committed. 

The  first  assignment  of  error  Is  as  fol- 
lows: "To  which  ruling  of  the  court  direct- 
ing the  verdict,  as  aforesaid,  the  defendants 
hereby  except  and  assign  the  same  as  error. 
Defendants  contend  that  the  court  erred  e»- 
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pedally  in  directing  attorney's  fees  sned  for, 
such  verdict  being  wholly  unwarranted  by 
the  law  and  evidence  under  the  pleadings 
in  this  case."  We  think  this  presents  square- 
ly the  question  as  to  whether  the  court 
erred  in  directing  the  verdict,  instead  of  al- 
lowing the  case  to  go  to  the  jury.  This  may 
be  treated  as  a  general  exception  to  the 
verdict  The  assignment  contains  also  a 
special  exception  with  reference  to  the  at- 
torney's fees,  which  is  good  in  form,  though 
it  is  not  well  taken,  because  it  appears  from 
the  record  as  certified  by  the  presiding  Judge 
that  the  defense  as  to  the  attorney's  fees  was 
abandoned  by  the  defendants.  A  writ  of 
error  will  not  be  dismissed  when  the  bill  of 
exceptions  contains  one  sutficleut  assignment 
of  error,  no  matter  how  defective  other  as- 
signments of  error  therein  contained  may  be. 

We  do  not  think  that  the  ruling  of  the 
court  in  directing  a  verdict  in  this  case  was 
error.  Under  the  testimony  of  the  defend- 
ants themselves  as  delivered  by  the  defend- 
ant who  purchased  the  entire  outfit,  no  other 
verdict  could  legally  have  been  rendered  than 
one  in  favor  of  the  plaintiff.  There  was  no 
issue  as  to  the  attorney's  fees,  and  no  ques- 
tion as  to  the  amount  due  upon  the  note  in 
case  the  defendants  were  liable  at  all.  The 
issue  resolved  itself  into  the  single  question 
as  to  whether  the  defendants  under  their 
own  admissions,  through  the  one  who  pur- 
chased, were  not  estopped  from  pleading 
failure  of  consideration  by  reason  of  the 
fact  that  all  defects  in  the  machinery  had 
been  waived,  and  with  it  all  of  their  rights 
dependent  upon  an  implied  warranty  of  suit- 
ableness. The  defendants  pleaded  that  there 
was  an  implied  warranty  that  the  engines 
were  suited  for  running  the  machinery  they 
purchased,  and  they  proved  that  the  engines 
were  totally  worthless  for  the  purpose,,  but 
they  also  proved  that  the  engines  were  sub- 
jected to  as  close  scrutiny  as  the  purchaser 
with  four  or  five  years'  experience  in  such 
matters  was  able  to  give  them  before  the 
trade  was  made. 

We    have   already    hefd    in  Kronman   v. 

Rousch,  3  Ga.  App.  ,  59  S.  E.  320,  that 

one  will  not  be  presumed  to  waive  defects 
when  not  discoverable,  nor  where  an  in- 
spection has  not  been  made;  but  there  is 
nothing  in  what  was  held  in  the  Kronman 
Case  which  conflicts  with  what  we  now  hold 
or  which  is  applicable  to  this  case.  In  that 
case  Kronman  could  have  inspected,  but,  on 
account  of  his  absence  from  home,  did  not 
actually  inspect  or  examine  the  merchandise 
in  question.  One  is  not  presumed  to  waive 
defects  of  which  he  has  no  knowledge,  but 
he  is  held  to  waive  those  defects  which  he 
knows  to  exist  in  an  article  purchased.  This 
distinction  is  clearly  pointed  out  in  Means  v. 
Subers,  115  Ga.  373,  41  S.  E.  633,  and  Moul- 
trie V.  Hill,  120  Ga.  730  (7),  48  S.  E.  143. 
In  both  of  these  cases  it  is  said  that  the  rule 
will  not  be  extended  beyond  the  holding  in 
the  previous  decisions  that  the  law  will  en- 


force a  waiver  of  defects  in  case  the  maker 
of  the  note  has,  at  the  time  of  its  execution, 
actual  knowledge  of  the  defects  in  the  t^ 
tide  purchased.  In  the  Means  Case^  a 
charge  that,  if  the  defendant  could  have 
ascertained  by  the  exercise  of  ordinary  dili- 
gence that  Inferior  material  was  used  in  tbe 
article  purchased,  the  execution  and  delivery 
of  a  note  would  amount  to  a  waiver  of  the 
defendant's  right  to  claim  damages  on  ac- 
count of  the  Inferior  material,  was  held  to 
be  erroneous;  but  the  doctrine  previously 
asserted  in  numerous  decisions  that  wbei« 
one  gives  a  note  for  the  purchase  money  of 
an  article  which  is  defective,  with  full  knowl- 
edge of  its  defects,  he  will  be  held  to  have 
waived  the  defects,  and  cannot  set  up  tbe 
same  in  defense  to  an  action  on  the  note, 
was  reaffirmed.  Under  the  express  state- 
ment in  this  case,  repeated  in  the  Moultrie 
Case,  it  was  held  in  the  Kronman  Case  that 
the  defects  wer^  not  waived  because  knowl- 
edge of  its  defects  was  not  brought  home  to 
the  purchaser.  The  present  case,  however, 
is  controlled  by  the  decisions  in  Edison  Elec- 
tric Co.  V.  Blount,  06  Ga.  272,  23  S.  E.  306; 
American  Car  Co.  v.  Railway  Co.,  100  Ga. 
254,  28  S.  E.  40;  Lunsford  v.  Malsby,  101 
Ga.  39,  28  S.  E.  406;  Page  v.  Dodson  Co.. 
106  Ga.  80,  31  S.  E.  804;  Montfort  v.  Guano 
Co.,  106  Ga.  12,  33  S.  E.  686.  In  Page  v. 
Dodson  Co.,  as  in  this  case,  the  defendants 
had  '^before  the  making  of  the  contract  ample 
opportunity  to  Inspect,  and  did,  in  fact.  In- 
spect, the  machines,  and  knew  of,  or  coold 
by  the  exercise  of  ordinary  diligence  have  dis- 
covered, the  defects  of  which  they  after- 
wards complained."  Justice  Cobb,  in  render- 
ing the  opinion  In  the  Means  Case,  says  that 
the  Page  Case  *'is  as  far  as  this  court  has 
ever  gone  in  holding  that  the  giving  of  a 
note  was  a  waiver  of  defense  founded  upon 
the  defective  condition  of  the  article  whldi 
was  the  consideration  of  the  note;  and  it 
was  held  there  simply  that,  where  the  evi- 
dence showed  an  actual  inspection  of  tbe 
article  and  the  defects  were  of  such  a  char- 
acter that  an  inspection  would  bring  them 
to  light,  the  failure  of  the  party  Inspecting 
to  see  the  defects  would  not  avail  him  as  a 
defense  to  a  suit  on  the  note.*' 

In  the  present  case  Mr.  SIzemore,  Sr.,  pur- 
chasing the  engines,  not  only  inspected  then 
before  the  trade  was  made,  but  after  the 
trade  was  made  he  put  steam  in  the  enghies, 
and  as  fully  discovered  their  worthlessncss 
as  it  was  possible  to  do,  more  than  three 
months  before  he  gave  the  notes.  He  saja 
in  his  evidence  that  he  found  out  eight  or 
ten  days  after  his  purchase  on  December 
27th  that  the  engines  were  not  fit  to  run;  and 
yet  on  April  17th  thereafter  the  defendants 
voluntarily  executed  the  paper  which  is  tbe 
basis  of  tills  suit  Clearly  under  all  of  tbe 
decisions  of  the  Supreme  Court  which  we 
have  cited  the  defendants  were  estopped  from 
setting  up  an  implied  warranty  or  defects 
which   they   claimed  breached   this   implied 
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warranty.  Their  condnct  in  giving  the  note 
waived  the  defects  and  tlie  warranty.  One 
who  gives  a  note  or  makes  an  nnoonditional 
promise  in  writing  for  the  payment  of  a  debt 
after  the  same  has  been  contracted  waives  all 
defenses  of  which  he  liad  full  knowledge  at 
the  time  of  the  execution  of  the  contract. 
As  was  said  in  the  Malsby  Case,  101  Ga.  40, 
28  8.  B.  497:  ''The  plea  of  failure  of  consid- 
eration, in  so  far  as  it  rested  on  the  alleged 
nnsnltableness  of  the  machine  for  the  pur- 
poses for  which  it  was  intended,  because  of 
eertain  defects  existing  therein,  could  not 
avail  the  defendants  under  the  evidence  in 
the  case.  The  notes  were  not  signed  by  the 
defendants  until  after  they  had  examined  the 
machine  and  tested  it  *  *  *  The  defects 
complained  of  and  which  existed  in  the  ma- 
chine were  clearly  discoverable  by  testing  the 
same;  for,  as  shown  by  the  evidence,  the  de- 
fendants, when  the  machine  was  tested,  did, 
in  fact,  discover  the  defects  complained  of 
and  the  lack  of  capacity  in  the  machine  to 
perform  the  service  which  it  was  represented 
it  would  perform,  and  with  knowledge  of 
these  facts  they  executed  and  delivered  the 
notes  now  su^  on.  The  law  of  implied  war- 
ranty will  not  avail  against  patent  defects, 
nor  against  latent  defects  which  are  either 
disclosed,  or  are  discoverable  by  the  exercise 
9t  caution  on  the  part  of  the  purchaser." 

The  defendants  in  the  case  at  bar  had  actu- 
al knowledge  In  January,  if  not  sooner,  of 
all  defects  in  the  engines  which  they  attempt 
to  set  up  on  the  trial  before  they  executed 
the  contract  in  April;  and  therefore,  as  to 
that,  there  could  be  no  failure  of  considera- 
tion. The  knowledge  of  the  defendants  lost 
them  the  right  to  invoke  the  law  of  implied 
warranty,  and  they  will  be  presumed  to  have 
contracted  for  the  engines  just  as  they  stood. 
If  any  evidence  were  needed  to  corroborate 
this  presumption  of  law,  or  could  be  properly 
used  for  that  purpose^  the  evidence  of  the  de- 
fendant that  all  the  outfit,  engines,  boilers, 
shingle  mill,  etc.,  were  purchased  in  a  lump 
would  offer  ample  corroboration.  See,  also, 
Harder  v.  Garter,  97  Ga.  273,  28  &  B.  82; 
Williams  v.  Wylly,  46  Ga.  MO;  Byrd  v,  Camp- 
bell Printing  Press  ft  Mfg.  Co.,  90  Ga.  547,  16 
8.  EL  267;  Hoffman  v.  Oates»  77  Ga.  701. 
There  was  no  error  in  directing  a  verdict 
for  the  plaintiff. 

Judgment  affirmed. 


<3  Oa.  App.  342) 

FRANKLIN  v.  STATE.    (No.  847.) 

(Court  of  Appeals  of  Georgia.    Dec  20,  1907.) 

liABCENT— BVIDKNCB. 

The  presumption  arising  from  the  recent, 
poflsession  of  goods  alleged  to  have  been  stolen 
being  fully  rebutted  by  the  micontradlcted  testi- 
mony of  the  owner  of  the  missing  property  that 
he  anthorized  the  possession  of  the  defendant, 
and  there  being  no  proof  of  the  corpus  delicti, 
the  refusal  of  a  new  trial  was  error.    The  deci- 


sion is  controlled  Iqr  WUliams  v.  State,  57  Ga. 
47a 

TEd.  Note.~ror  cases  in  nolnt,  see  Cent.  Dig. 
vol.  82,  Larceny,  §§  149-158.] 

(Syllabus  by  the  Court) 

BrroT  from  City  Court  of  Eastman  Connty ; 
a  W.  Griffin,  Judge. 

Jim  Franklin  was  convicted  of  larceny, 
and  brings  error.    Reversed. 

J.  A.  Neese  and  C.  W.  Atwlll,  for  plalntllT 
ill  error.    W.  M.  Morrison,  Sol.,  for  the  State 

RUSSELL,  J.  The  defendant  was  accused, 
presumably,  with  the  offense  of  larceny, 
though  the  accusation  alleged  that  his  in- 
tent in  taking  a  certain  hammer  was  to 
^'shaso"  the  same.  In  the  brief,  some  point  is 
made  on  the  use  of  the  term  "stiaso."  The 
use  of  this  word  in  place  of  the  word  "steal" 
in  the  original  accusation  would  have  pre- 
sented good  ground  for  demurrer,  but  it  is  too 
late  to  raise  the  objection  now.  We  think, 
however,  that  the  court  erred  in  overruling 
the  motion  for  new  trial.  The  evidence 
does  not  show  the  guilt  of  the  defendant,  be- 
cause the  taking  Is  not  shown,  and  the  de- 
fendant's possession  of  the  hammer  is  shown 
by  the  uncontradicted  testimony  of  the  owte- 
er  of  the  hammer  to  have  been  acquired  by 
his  authority.  Where  recent  possession  of 
goods  stolen  or  feloniously  taken  is  shown, 
a  presumption  arises  that  the  possessor  is 
the  thief,  and  the  burden  is  upon  him  to 
show,  not  that  his  possession  is  honest,  but 
that  it  was  acquired  otherwise  than  by  theft 
No  theft  was  shown  in  this  case  because  no 
one  saw  the  defendant  get  the  hammer  al- 
leged to  have  been  stolen  (neither  of  the  ham- 
mers thrown  to  him  from  the  chimney  top 
being  identified  as  Mr.  Wilkes'  hammer),  and 
the  only  circumstance  tending  to  show  that 
he  had  gotten  the  hammer  was  his  possession 
of  it  This  possession  was  subsequent  to  ex- 
press authority  and  request  of  the  owner  of 
the  hammer  to  the  defendant  to  get  his  ham- 
mer for  him.  There  was  no  flight,  no  con- 
cealment of  the  hammer,  and  as  the  defend- 
ant, so  far  asL  the  evidence  shows,  was  ar- 
rested at  the  Tnstance  of  one  Brown  after 
Mr.  Wilkes,  the  owner  of  the  hammer,  had 
the  second  time  requested  the  defendant  to 
find  his  hammer  for  him,  and  as  there  was  no 
denial  of  the  defendant's  statement  that  the 
hammer  was  sticking  up  on  top  of  some 
columns  on  a  porch  where  he  got  it  not  more 
than  five  minutes  before  he  was  arrested  (in 
compliance  with  the  request,  which  the  own- 
er of  the  hammer  admitted),  the  possession 
of  the  defendant  was  fully  explained.  The 
defendant's  taking  was  the  taking  of  the 
owner  himself,  so  that  the  corpus  delicti  wa^ 
not  made  out  The  owner  In  this  case  is  not 
subject  to  the  criticism,  uttered  by  Judge 
Bleckley,  as  to  the  prosecutor  in  the  case 
of  Williams  V.  State,  57  Ga.  478,  for  he  did 
not  prosecute  the  case,  nor  pretend  to  know 
anything  material  about  it,  except  the  loss  of 
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his  hammer  and  the  Identity  of  the  hammer 
found  in  the  possession  of  the  defendant. 
Tbe  case  was  prosecuted  by  another,  who  may 
perhaps  have  been  in  Ignorance  of  the  own- 
er's second  request  of  the  defendant  to  find 
his  hammer  for  him,  and  who,  knowing  of  the 
first  request,  may  have  thought  that  the  de- 
fendant was  dilatory  In  not  finding  the  ham- 
mer, and  suspected  for  that  reason,  after  hav- 
ing himself  loolced  for  it  and  failed  to  find  it, 
that  the  defendant  had  stolen  it  Perliaps 
having  heard  the  defendant  tell  Mr.  Wilkes 
that  he  had  not  found  the  hammer,  but  would 
get  it,  and  going  shortly  afterwards  to  the 
sack  in  which  the  defendant  kept  his  tools 
and  there  finding  the  hammer,  he  Jumped  to 
the  conclusion  that  the  defendant  had  made 
a  false  statement  to  Wilkes  and  had  stolen 
the  hammer.  This  may  be  the  truth  of  the 
case,  but  the  evidence  falls  far  short  of  prov- 
ing a  theft  In  taking  the  hammer,  the  de- 
fendant was  only  acting  under  the  orders  of 
the  owner,  no  matter  when  he  got  it,  wheth- 
er at  his  first  request  or  at  his  second.  If 
he  was  innocent  of  the  intention  to  steal, 
there  was  no  duty  resting  upon  him  to  hunt 
up  Mr.  Wilkes'  hammer  for  him.  No  matter 
what  his  intention,  unless  more  evidence  than 
appears  in  the  present  record  is  produced, 
possession  is  no  evidence  of  guilt,  for  that 
was  authorized  by  the  owner. 
Judgment  reversed. 


(8  Oa.  App.  588) 

OITT  OF  CBDABTOWN  ^.  BBOOKS.    (No. 

106.) 
(Ck>art  of  Appeals  of  Georgia.    Dec.  24,  1907.) 

1.  Municipal  Cobpobations  —  Defeotivs 
Streets— INJUBT  to  Tbavelebs— Duty  or 
Omr— Evidence. 

A  municipal  corporation  is  bound  to  keep 
ItB  streets  and  bridges  in  a  reasonably  safe  con- 
dition for  travel,  and  there  is  no  error  in  so 
cbar|ring  the  jury.  There  was  no  error  In  the 
admission  of  evidence  or  in  the  instructions  to 
the  jury  alleged  to  be  erroneous. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  86,  Municipal  Corporations,  §§  1612-1615.] 

2.  Discovery— Physical  ExaJeination— Dis- 
cretion-Review. 

It  is  within  the  discretion  of  the  trial  judge, 
upon  a  proper  showing  made  therefor  and  at 
the  instance  and  expense  of  the  defendant  in  the 
action,  to  require  a  plaintiff,  suing  for  physical 
injuries,  to  submit  to  an  examination  by  com- 
petent physicians  in  order  to  ascertain  the  na- 
ture and  extent  and  probable  duration  of  the  in- 
jury, and  to  afford  means  of  proving  the  same 
at  the  trial  of  the  cause.  Richmond  &  Danville 
R.  Co.  V.  Childress,  82  Ga.  719,  9  S.  B.  602,  3 
li.  R.  A.  808,  14  Am.  St  Rep.  189.  It  follows 
that  it  is  likewise  within  the  discretion  of  the 
judge  to  refuse  to  require  such  examination, 
and  this  discretion  will  not  be  controlled  unless 
abused. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Damages,  §  531.] 

8.  Writ    of    Error— Review— Necessity   of 

Exception. 

Proper  exception  must  be  taken  to  such  re- 
fosaJ  on  the  part  of  the  trial  judge  before  it  can 
be  considered  by  this  court. 

(Syllabus  by  the  Court) 


4.  Discovery- PEtYsiOAL  Examination  —  Re- 
fusal—Evidence. 

(Per  Hill,  C.  J.,  and  PoweU,  J.)  It  is  error 
for  tlie  court  to  refuse  to  permit  tne  defendant, 
in  a  suit  for  alleged  permanent  personal  inju- 
ries, to  prove  that  the  plaintifF  had  refused  to 
allow  a  committee  of  competent,  disinterested 
physicians  to  make  a  reasonable  physical  ex- 
amination, upon  a  timely  request  therefor,  in 
order  that  the  extent  of  the  injury  might  be  as* 
certained. 

(Per  Russell,  J.,  dissenting.)  (a)  It  is  not  as- 
signed as  error  that  the  court  abused  its  discre- 
tion in  declining  to  compel  a  physical  examina- 
tion of  the  plaintiff  in  this  case.  In  the  ab- 
sence of  exception  thereto,  the  exercise  of  a 
sound  judicial  discretion,  by  a  trial  judge,  will 
be  presumed.  The  discretion  of  the  trial  judge 
having  been  properly  exercised  in  the  case,  the 
reasons  of  a  plaintiff  for  refusing  to  allow  a 
physical  examination  of  her  person  (said  re- 
xusal  being  in  accordance  with  the  order  of  the 
court)  become  Immaterial  and  irrelevant  A 
physical  examination  should  not  be  ordered,  ex- 
cept upon  a  showing  of  its  necessity,  and.  when 
the  showing  made  to  the  trial  judge  is  Insuffi- 
cient to  warrant  judicial  interference  in  fur- 
therance of  justice,  the  fact  that  a  plaintiff  does 
not  waive  ner  right  of  personal  inviolability 
raises  no  presumption  prejudicial  to  her  good 
faith  in  her  claim  for  damages.  The  exercise  of 
judicial  discretion  is  not  reviewable  by  jury  trial. 

(b)  Unless  the  exercise  of  judicial  discretion 
can  be  questioned  in  a  trial  of  the  main  case 
before  a  jury,  evidence  that  the  plaintiff  refused 
to  submit  to  a  physical  examination  tends  only 
to  prejudice  unfairly  a  plaintiff's  case  where 
the  judge  has  declined  to  order  such  examina- 
tion; and  thereby  Is  subversive,  rather  tlian  in 
furtherance,  of  justice.  Unless  an  examination 
has  been  ordered  by  the  judge  and  compliance 
with  the  order  has  Seen  refused  by  the  plaintiff, 
the  subject  is  irrelevant  and  immaterial.  The 
whole  matter  of  such  examination,  inclndlng  the 
grant  or  refusal  of  an  order  for  an  examination, 
and  the  effect  of  the  refusal  of  a  plaintiff  to 
comply  with  such  order,  as  well  as  the  penalty 
to  be  inflicted  for  such  refusal,  is  within  the 
discretion  of  the  trial  judge,  and  of  no  ooncen 
to  the^jury. 

(c)  Regardless  of  the  rejection  of  testimony, 
the  verdict  is  authorized  by  the  evidence,  and 
a  new  trial  should  not  be  granted. 

Error  from  City  0)urt  of  Polk  County;  F. 
A.  Irwin,  Judge.  , 

Action  by  M.  J.  Brooks  against  the  dtj  | 
of  Cedartown.  From  a  judgment  for  plain-  i 
tiff,  defendant  brings  error.     Reversed. 

W.  O.  Bonn,  Ja&  K.  Davis,  and  W.  H. 
Trawick,  for  plaintiff  in  error.  Seaborn  & 
Barry,  Wright,  Jones  &  Hutchens,  and  W. 
W.  Mundy,  for  defendant  in  error. 


RUSSELL,  J.  It  is  my  peculiar  fortune, 
in  the  division  of  our  labor,  to  deliver  the 
opinion  of  the  court  in  this  case,  wlille  I  dis- 
sent from  its  judgment  My  colleagues  and 
myself  ate  agreed  as  to  all  of  the  grounds 
of  the  motion  for  new  trial  except  one.  The 
majority  think  the  lower  court  erred  in  one 
respect,  and  that  a  new  trial  should  result 
With  all  deference  to  my  associates,  it  Is 
my  opinion  that  the  trial  judge  did  not  err 
in  repelling  the  testimony  as  to  the  refusal 
of  the  plaintiff  to  submit  to  a  physical  ex- 
amination at  the  request  of  the  defendant 
Furthermore,  I  think,  even  if  the  court  did 
err  in  this  respect,  that  the  verdict  for  Uk 
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Bom  of  $1^250  ia  so  amply  supported  by  the 
eyidence  that  the  error  is  not  snfflciently 
grave  to  require  another  trial.  From  the 
respect  I  feel  for  the  opinion  of  my  col- 
leagues,  I  would  cheerfully  forego  the  ex- 
pression of  my  views,  were  I  not  convinced 
that  the  decision  of  the  majority  upon  the 
subject  on  which  we  differ  is  likely  to  be 
injurious  to  that  dignity  and  respect  which 
is  essential  to  the  usefulness  of  a  Judicial 
tribunal,  and  may  cause  the  introduction  into 
many  trials  of  personal  issues,  which  are 
always  prejudicial  and  ofttimes  entirely  in- 
compatible with  an  impartial  trial.  Any 
door  opened  to  passion  affords  an  easy  exit 
for  the  spirit  of  Judicial  poise  which  should 
characterize  and  control  the  functions  of  a 
Jury.  Those  grounds  of  the  motion  upon 
which  we  are  all  agreed  will  first  be  dealt 
with,  and  I  shall  then  present  the  reasons 
for  my  nonconcurrence  in  the  Judgment  of 
reversal. 

Mrs.   M.    J.   Brooks   brought   an    action 
against  the  dty  of  Gedartown  for  personal 
Injuries  sustained  by  her  in  Jumping  from 
a  buggy  in  which  she  was  being  driven  across 
a  bridge  on  Main  street,  in  said  dty.    Upon 
the  trial  of  the  case,  the  Jury  rendered  a 
verdict  in  flavor  of  plaintiff  for  $1,260.    The 
defendant  made  a  motion  for  new  trial.    The 
motion  was  overruled,  and  thereupon  defend- 
ant excepted,  and  brings  this  writ  of  error. 
In  her  petition  the  plaintiff  alleges  that  on 
the  10th  day  of  March*  1904,  she  was  riding 
along  the  streets  of  Gedartown  in  a  buggy 
drawn  by  two  horses.     As  said  buggy  was 
crossing  a  bridge,  known  as  "Main  Street 
Bridge,''  the  foot  of  one  of  the  horses  passed 
through  and  caught  in  the  flooring  of  said 
bridge,  and  thereupon  both  horses  became 
frightened,  and  unmanagable.     Fearing  she 
would  be  thrown  from  the  buggy,  the  plain- 
tiff Jumped  therefrom  to  protect  herself,  and 
In  so  doing  sustained  injuries  which  she  al- 
leges are  permanent     She  alleged  that  on 
account  of  said   Injuries  she   has  endured 
great    pain  and  suffering,  and  asks  damages 
against  the  city  for  $20,000.    The  defendant 
filed  its  answer,  denying  liability,  and  also 
demurred.    Subsequently  to  the  return  term  of 
the  court  (the  record  failing  to  reveal  wheth- 
er in  term  time  or  vacation)  the  defendant 
presented  a  petition  to  the  Judge  of  the  city 
court  of  Polk  county  praying  th&t  the  court 
appoint  a  committee  of  competent  physidans 
to  act  in  conjunction  with  the  plaintiff's  phy- 
sician to  examine  into  the  physical  condition 
of  plaintiff.    Upon  said  petition,  the  Judge  of 
said  court  passed  an  order  naming  three  phy- 
sicians In  accordance  with  the  prayers  of 
said  petition,  and  the  other  provided  that 
said  committee  should  act  in  case  plaintiff 
consented  to  be  examined.     At  the  January 
term,  1900,  the  defendant  presented  an  ad- 
ditional petition,  partially  in  the  form  of  an 
amendment,  substantially  the  same  as  the 
one   heretofore  mentioned,  stating  that  the 
plaintiff  had  refused  to  consent  to  being  ex- 


amined by  the  committee  appointed.  In  this 
latter  petition  the  defendant  offered  to  pay 
the  cost  of  such  examination,  etc.  The  rec- 
ord  does  not  disclose  any  order  by  the  court 
refusing  to  require  the  plaintiff  examined 
by  said  committee,  as  provided  for  in  said 
supplemental  petition. 

The  evidence  for  plaintiff  was  substantially 
as  follows:  On  Sunday,  July  10,  1904,  she 
was  riding  in  a  buggy  with  her  husband,  ac- 
companied by  two  small  children  and  a  baby. 
On  their  drive  they  safely  crossed  Main 
Street  Bridge,  In  the  dty  of  Gedartown.  Re- 
turning home,  however,  when  they  had  driven 
upon  this  bridge,  one  of  the  horses  hitched 
to  the  buggy  became  frightened  at  a  patch  on 
the  bridge  fioor,  shied  to  the  right,  and  the 
right  foot  of  the  left  horse  went  through  the 
bridge  fioor.  The  bridge  had  recently  been 
repaired  by  an  employ^  of  the  city ;  but  the 
planks  used  for  doing  the  patching  were  old 
and  partially  rotten  at  the  time  they  were 
placed  over  the  hole.  It  was  when  the  horse 
stepped  upon  one  of  these  rotten  patches  that 
Its  foot  went  through  the  bridge  fioor.  The 
plaintiff  and  her  husband  Jumped  from  the 
buggy,  the  former  to  avoid  being  thrown  from 
the  buggy,  and  the  latter  to  lift  out  the  chil- 
dren, and  loose  the  horses  from  the  buggy. 
After  they  had  alighted,  assistance  came,  the 
harness  was  cut,  the  horses  taken  loose  from 
the  vehicle,  and  after  a  considerable  struggle 
the  horse  extricated  its  foot  from  the  hole. 
The  piece  of  plank  used  to  make  the  patch 
was  about  12  inches  wide  and  about  2  feet 
long.  The  patching  was  done  by  nailing  It 
over  the  fioor  where  a  hole  had  worn  into  It. 
The  fiooring  used  had  originally  been  about 
two  Inches  thick,  but  had  worn  down  to  about 
one-fourth  of  an  inch  in  thickness.  The  hus- 
band of  the  plaintiff  crossed  the  bridge  four 
times  a-day,  being  a  rural  mall  carrier.  Both 
testified  that  ever  since  the  date  of  the  in- 
Jury  she  had  suffered  pain.  She  was  preg- 
nant at  the  time,  some  three  months  advanc- 
ed. On  the  night  of  the  Injury  she  came  near 
having  a  miscarriage.  A  phsrsician  was  call- 
ed in  next  morning.  He  gave  her  internal 
treatment  for  prevention  of  the  miscarriage. 
She  continued  to  pass  blood  until  the  20th  or 
2l8t  of  August  following,  at  which  time  she 
had  a  miscarriage.  She  had  suffered  con- 
tinuously from  the  date  of  the  Injury,  and  her 
health  had  been  so  bad  that  she  was  scarcely 
able  to  do  anything  after  that  date.  The  phy- 
sldan  was  advised  of  her  condition  dally,  but 
did  not  see  her  but  a  few  times. 

The  defendant  offered  no  evidence.  In  ad- 
dition to  the  original  motion,  containing  the 
usual  general  grounds,  there  are  two  amend- 
ed motions,  specifying  numerous  assignments 
of  error,  numbered  consecutively  from  1  to 
17.  We  will  take  these  up  in  their  order  sav- 
ing the  ninth,  which  will  be  treated  last 

1.  Because  the  court  erred  in  charging  the 
Jury  as  follows:  '*I  charge  you  geDtlemen 
that  It  is  the  duty  of  the  city  of  Gedartown 
to  keep  its  streets  and  bridges  in  a  reasonably 
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■ate  condition  for  travel.  The  law  doee  not 
reanire  tliat  the  roads  and  bridges  be  kept 
in  an  abaolntely  safe  condition,  but  in  a  rea- 
sonably safe  condition.  Now,  gentlemen^  you 
look  to  the  condition  of  the  bridge,  and  deter^ 
mine  from  the  evidence  whether  or  not  it  was 
in  a  reasonably  safe  condition  at  the  time  ot 
the  alleged  injuries."  We  think  there  is  no 
error  in  this  charge  when  measured  by  the 
standard  laid  down  in  the  case  of  Atlanta 
T.  Buchanan,  76  6a.  589,  where  it  was  held : 
"We  are  clear  that  the  city  is  bound  to  keep 
its  streets,  sidewalks,  and  bridges  in  a  rea- 
sonably  safe  condition ;  and  there  is  no  error 
in  so  charging."  It  is  further  held  that  *to 
keep,"  when  applied  to  streets,  sidewalks,  and 
bridges,  might  well  include  "to  construct,  to 
make."  In  the  case  at  bar  the  undisputed  evi- 
dence is  that  the  patches  were  rotten,  and 
hence  the  bridge  could  not,  from  the  time  it 
was  thus  patched,  have  been  kept  in  a  reasoup 
ably  safe  condition  for  travel.  Applying  this 
law  to  the  facts  in  this  case  it  appears  that 
the  work  was  not  going  on,  but  had  been  com- 
pleted, and  ordinary  care  had  not  been  exer- 
cised in  keeping  the  bridge  in  reasonably  safe 
condition. 

2.  Because  the  court  erred  in  charging  the 
Jury  as  follows:  "In  determining  whether 
the  plalntur,  Mrs.  Brooks,  was  Justified  in 
Jumping  from  the  bugpy,  you  will  apply  the 
rule  of  ordinary  diligence.  Ordinary  dili- 
gence is  that  care  which  every  prudent  per- 
son takes  of  his  own  property  of  a  similar 
character,  such  care  as  every  prudent  person 
would  exercise  under  similar  circumstances." 
While  the  first  part  of  the  charge  is  not  ap- 
plicable to  this  case,  the  last  clause  sets  out 
a  correct  definition  of  the  terms  employed, 
and  the  allusion  to  property  in  the  first  clause 
could  not  have  misled  the  Jury  so  as  to  Impair 
the  rights  of  the  plaintiff  in  error  or  be  an 
error  of  sufficient  Importance  to  cause  the 
grant  of  a  new  trial. 

8,  4.  The  third  and  fourth  grounds  of  the 
motion  are  to  the  efl^ect  that  in  these  portions 
of  the  charge  the  court  expressed  an  opin- 
ion of  the  evidence.  We  fail  to  see  any  merit 
In  these  contentions. 

5.  We  think  the  charge  of  the  court  that 
the  knowledge  of  the  husband  could  not  af- 
fect the  wife's  right  to  recover  was  proper, 

6.  The  sixth  ground  of  the  motion  for  new 
trial  avers  that  the  court  erred  in  charging 
the  Jury  on  the  subject  of  permanent  in- 
juries, for  the  reason,  as  stated,  that  the 
only  allegation  with  respect  thereto  was 
stricken  on  demurrer.  The  defendant's  de- 
murrer, it  is  true,  was  sustained,  but  it  was 
only  addressed  to  certain  words  in  the  fif- 
teenth paragraph  of  the  petition.  The  de- 
murrer did  not  reach  the  eighteenth  and 
nineteenth  paragraphs.  The  record  nega- 
tives the  contention  that  all  allegations  as 
to  permanent  injuries  were  stricken.  Para- 
graphs 18  and  19  of  the  original  petition 
and  the  evidence  adduced  thereunder  fully 


authorise  the  charge  to  which  objectkm  is 
made. 

7.  We  think  the  principle  that,  if  ttie  pkUn- 
tilTs  injury  was  caused  by  her  own  neg- 
ligence she  could  not  recover,  is  sufficiently 
explained  to  the  Jury  in  the  charge  of  the 
court. 

8.  There  is  no  merit  in  the  assignment  of 
error  of  the  eighth  ground  of  the  motion,  for 
the  Jury  was,  in  another  portion  of  the 
charge,  instructed  that  there  could  not  be 
a  recovery  unless  there  was  an  injury. 

10.  The  tenth  ground  contains  an  objection 
to  the  admission  of  testimony  to  the  effect 
that  defendant  in  error  complained  to  her 
husband.  The  complaints  objected  to  seem 
to  be  a  part  of  the  res  gestae  of  the  pain  and 
suffering,  and  to  be  admissible  under  the 
ruling  in  Atlanta  By.  Go.  v.  Gardner,  122 
G  a.  97,  49  S.  B.  818,  citing  Nor.  Pac.  B.  Co. 
V.  Urlin,  158  U.  S.  271-275,  15  Sup.  Ct  840, 
89  L.  Ed.  977.  For  this  reason,  the  objection 
that  such  evidence  was  incompetent  is  not 
well  taken. 

11.  While  the  evidence  objected  to  in  the 
eleventh  ground  might  at  the  first  glance  ap- 
pear to  be  a  conclusion  of  the  witness,  it 
Is  evident,  when  taken  in  connection  with  his 
other  testimony  on  the  same  poUit,  that,  aft- 
er having  stated  the  facts,  he  is  giving  his 
reasons  for  the  statement  made  in  his  testi- 
mony. Any  witness  may  give  his  opinion  as 
adduced  from  facts  already  fully  stated  by 
him;  the  vi^ue  of  the  opinion  being  for  the 
Jury. 

12.  We  do  not  think  this  testimony  of  the 
husband  was  incompetent  He  certainly 
could  know  of  his  own  knowledge  what  was 
the  condition  of  his  wife's  health.  He  could 
well  know  whether  she  was  weak  or  strong, 
and  from  seeing  her  make  an  effort  to  per- 
form certain  duties  whether  she  was  able  to 
perform  them  or  not 

13.  In  the  thirteenth  ground  of  the  motion 
complaint  is  made  that  the  plaintiff  and  her 
husband  were  permitted  to  testify  that  her 
menstrual  periods  had  become  irregular  since 
her  injury,  and  that  she  suffered  great  pain 
in  consequence  of  this  irregularity.  There 
was  no  error  in  allowing  this  evidence  to  go 
to  the  Jury  under  the  pleadings.  Paragraphs 
18  and  19  of  the  original  declaration,  which 
alleged  permanent  injury  to  plaintiff's  healtli, 
and  which  were  not  demurred  to,  were  broad 
enough  in  their  terms  to  admit  of  the  testi- 
mony referred  to.  A  proper  objection  to  tne 
testimony  of  the  husband  might  have  bees 
sustained,  but  the  objection  offered  was  with 
out  merit 

14.  15.  The  testimony  complained  of  in 
these  two  grounds  of  objection  was  properly 
admitted  for  the  reason  stated  Immediate^ 
above.  The  term  "health"  Includes  appetite. 
Under  the  pleadings,  the  range  of  testimony 
was  necessarily  very  broad.  No  demurrer 
was  filed  to  paragraphs  18  and  19. 

10.  The  statement  of  the  witness  that  she 
did  nothing  to  cause  the  miscarriage  that 
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■he  knew  of,  and  that  she  was  as  quiet  as 
conid  be  prior  to  the  miscarriage  (objected 
to  in  the  Blzteenth  ground  of  the  motion  as 
being  conclusions  of  the  witness)  are  not,  in 
our  opinion,  objectionable  upon  that  ground. 
Bach  is  the  statement  of  a  fact  We  are  of 
the  same  opinion  as  his  honor,  who  admitted 
the  testimony  with  the  remark:  "If  she  had 
not  done  anything,  we  don't  know  what  else 
she  could  state." 

17.  In  the  seventeenth  ground  of  the  mo- 
tion error  is  assigned  as  follows,  upon  the 
following  instruction  delivered  to  the  Jury: 
**The  burden  is  upon  the  plaintiff  to  show  that 
her  injuries  are  permanent,  and  that  her 
pain  and  suffering  would  likely  continue 
through  life.  The  burden  is  on  her  to  show 
that  If  she  has  failed  to  show  that  her  in- 
juries are  permanent,  and  that  her  injuries 
will  continue  through  life,  then  you  will  be 
authorized,  if  yon  find  the  city  liable  under 
the  rules  I  have  given  you  in  charge,  to  find 
for  such  time  she  has  proven  she  has  suffer- 
ed." "Movant  says  this  charge  was  error 
because  it  expressed  the  opinion  of  the  court 
as  to  the  facts  of  the  case,  because  it  ex- 
cluded from  the  Jury  the  question  of  whether 
or  not  the  plaintiff  had  suffered.  Movant 
says  that  the  sentence,  'You  will  be  author- 
ized, if  you  find  the  city  liable  under  the 
rules  I  have  given  you  in  charge,  too  find  for 
such  time  she  has  proven  she  has  suffered,' — 
excludes  from  the  Jury  entirely  the  question 
as  to  whether  or  not  plaintiff  has  suffered, 
and  directs  them  to  find  for  her  accordingly." 
While  the  court  could,  by  repetition  at  a 
prior  instruction,  perhaps  have  been  a  little 
more  full  and  definite  In  this  instruction, 
it  is  not  subject  to  the  objections  urged  that 
it  expresses  an  opinion  on  the  evidence  or 
excludes  from  the  jury  the  question  "of 
whether  or  not  plaintiff  had  suffered."  A 
jury  of  ordinary  intelligence  must  have 
known  from  this  charge  that  the  defendant 
in  error  could  only  recover  for  the  pain  she 
had  proven  she  suffered.  Hence,  if  no  suffer- 
ing had  been  proved,  she  could  not  recover 
for  any. 

9.  Complaint  is  made  in  the  ninth  ground 
of  the  amended  motion  that  the  court  erred 
in  withholding  from  the  Jury  testimony 
(which  the  plaintiff  in  error  says  it  could 
have  adduced  from  the  plaintiff  and  her  hus- 
band on  cross-examination)  that  the  plaintiff 
refused  to  permit  a  physical  examination  of 
her  person  by  physicians  (suggested  by  the 
defendant  some  weeks  before  the  trial)  for 
the  purpose  of  determining  whether  such  in- 
juries could  not  be  remedied.  It  is  further 
alleged  that  pfaintiff  in  error  also  offered  at 
the  trial  to  have  plaintiff  examined  at  the 
city's  expense,  and  she  declined.  Solely  upon 
this  ground  the  majority  of  the  court  hold  (in 
the  opinion  hereto  attached)  that  a  new  trial 
must  be  granted.  In  my  opinion  there  is  no 
such  assignment  of  error  as  lequlres  the 
court  to  consider  this  ground  of  the  motion. 
But,  waiving  this  point  entirely,  I  am  firmly 


of  the  opinion  that  the  ruling  of  the  court  in 
declining  to  allow  such  testimony  to  be  intro- 
duced is  no  ground  for  reversing  the  judg- 
ment of  the  trial  Judge  in  refusing  to  set 
aside  the  verdict  of  the  Jury  on  motioiL  The 
only  point  settled  by  the  decisions  in  R.  &  D. 
R.  0>.  V.  Childress,  82  Ga.  719,  722,  9  S.  E. 
602,  3  li.  R.  A.  808,  14  Am.  St  Rep.  189,  S. 
P.  &  W.  Ry.  Co.  V.  Wainwright,  99  Ga.  255, 
25  S.  B.  622,  Bagwell  v.  Atlanta  Ry.  Co.,  109 
C^a.  612,  34  S.  B.  1018,  47  L.  R.  A.  486,  and 
Macon  Ry.  Co.  v.  Vlning,  120  Ga.  514,  48  S. 
B.  232,  is  that  it  Is  within  the  power  of  ^e 
trial  court  in  the  exercise  of  its  discretion  to 
compel  the  plaintiff  to  submit  to  a  physical 
examination.  At  the  time  of  the  ruling  In 
the  Childress  Case,  the  courts  of  other  juris- 
dictions were  in  sharp  conflict  upon  the  ques- 
tion whether  a  physical  examination  of  a 
plaintiff  in  an  action  for  personal  injuries 
could  be  ordered  without  his  consent,  or  ac- 
quiescence. The  common  law  had  known 
nothing  of  such  a  practice,  unless  the  writ  de 
ventre  inspeciendo  be  taken  as  a  precedent; 
but  a  superior  court  of  New  York  had  assert- 
ed the  power  (in  Walsh  v.  Sayre,  52  How. 
Prac.  [N.  Y.]  834,  which  has  since  been  over- 
ruled) and  the  Supreme  Court  of  Iowa  in 
Schroeder  v.  Chicago  Ry.  Co.,  47  Iowa,  375, 
had  afllrmed  its  existence.  But  some  of  the 
courts  whose  opinions  are  generally  regarded 
as  most  weighty  are  opposed  to  the  exercise 
of  the  power.  See  Union  P.  R.  Co.  v.  Bots- 
f  ord,  141  U.  S.  250,  11  Sup.  Ct.  1000,  35  L.  Ed. 
734;  111.  Cent  R.  Co.  v.  Griffin,  80  Fed.  278. 
25  C.  C.  A.  413  (holding  that  such  an  exami- 
nation cannot  be  compelled  either  before  or 
during  the  trial);  Stack  v.  New  York,  N.  H. 
&  H.  R.  Co.,  177  Mass.  155,  58  N.  E.  686,  52 
L.  R.  A.  328,  83  Am.  St  Rep.  269;  McQuigan 
V.  Delaware,  129  N.  Y.  50,  29  N.  B.  235,  14  I4 
R.  A.  466,  26  Am.  St.  Rep.  507;  Newman  v. 
3d  Ave.  Ry.  Ca,  50  N.  Y.  Super.  Ct  412;  Cole 
V.  Pall  Co.,  159  N.  Y.  59,  53  N.  B.  670  (af- 
firming 87  Hun,  584,  34  N.  Y.  Supp.  m2);  Mc- 
Swyny  v.  Broadway  Co.,  54  Hun,  637,  7  N.  Y, 
Supp.  456;  Roberts  v.  Ogdenburgh  R.  Co.,  29 
Hun,  154;  Pittsburgh,  C,  C.  &  StL.  R.O>.v. 
Story,  104  111.  App.  132;  Peoria  R.  Co.  v.  Rice, 
144  UK  227,  33  N.  E.  951;  Joliet  St  Ry.  v. 
Call,  143  111.  177,  32  N.  E.  389  (affirming  42 
111.  App.  41);  Mills  V.  Wilmington  R.  Cto.,  1 
Marv.  (Del.)  269,  40  Atl.  1114.  See,  also. 
May  V.  Northern  P.  R.  Co.,  32  Mont  522,  81 
Pac.  828,  70  L.  R.  A.  Ill,  and  Kingfisher  v. 
Altlzer,  13  Okl.,   121,  74  Pac.  107. 

Our  individual  opinion  follows  that  of  the 
Supreme  (}ourt  of  the  United  States  in  U.  P. 
R.  R.  V.  Botsford,  supra,  in  which  Judge 
Gray,  delivering  the  opinion  of  the  court 
says:  "No  right  Is  held  more  sacred  or  Is 
more  carefully  guarded  by  the  common  law 
than  the  right  of  every  Individual  to  the  pos- 
session and  control  of  his  own  person,  free 
from  all  restraint  or  Interference  of  others, 
unless  by  clear  and  unquestionable  authority 
of  law.  As  well  said  by  Judge  Cooley :  'The 
right  to  one's  person  may  be  said  to  be  a 
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right  of  complete  Immunity — ^to  be  let  alone/ 
(jooley  on  l\>rt8,  29.  The  Inyiolability  of  the 
person  U  as  much  invaded  by  a  compulsory 
stripping  and  exposure  as  by  a  blow.  To 
compel  any  one,  and  especially  a  woman*  to 
lay  bare  the  body,  or  to  submit  to  the  touch 
of  a  stranger,  without  lawful  authority,  is  an 
indignity,  an  assault  and  a  trespass;  and 
no  order  or  process  commanding  such  an  ex- 
posure or  submission  was  eyer  known  to 
the  common  law  in  the  administration  of 
Justice  between  Individuals,  except  in  a  very 
small  number  of  cases,  based  upon  special 
reasons,  and  upon  ancient  practice,  coming 
down  from  ruder  ages,  now  mostly  obsolete 
in  ESngland,  and  never,  so  far  as  .we  are 
aware,  introduced  into  this  country.  So  far 
as  the  books  within  our  reach  show,  no  order 
to  inspect  the  body  of  a  party  in  a  personal 
action  appears  to  have  been  made,  or  even 
moved  for,  in  any  of  the  Bnglish  courts  of 
common  law  at  any  period  of  their  history." 
The  Childress  Case,  however,  did  not  place 
Georgia  "In  line*'  with  Iowa,  Kansas,  Ne- 
braska, Wisconsin,  Arkansas,  and  Missouri, 
whose  courts  had  asserted  the  right  to  dis- 
miss a  plaintifTs  action  where  an  order  for 
a  physical  examination  was  not  complied 
with.  The  decision  in  the  Childress  Case  was 
expressly  based  upon  the  provisions  of  Civ. 
Opde  1895,  §  4047,  par.  4,  conferring  upon 
every  court  power  "to  control,  in  furtherance 
of  Justice,  the  conduct  of  Its  ofQcers  and  all 
other  persons  connected  with  a  Judicial  pro- 
ceeding before  it  in  every  matter  appertaining 
thereto,"  and  was  supported  by  1  Thompson 
on  Trials,  §  859,  as  authority.  I  am  unable 
to  find  any  case,  liowever,  where  the  penalty 
of  a  dismissal  of  the  action  has  been  affirmed 
In  this  state.  In  Bagwell  v.  Atlanta  Ry.  Co., 
109  Ga.  611,  84  8.  B.  1018,  47  L.  R.  A.  486, 
the  Judgment  dismissing  the  action  because 
the  plaintifT  did  not  compel  his  daughter  to 
be  examined  was  reversed.  In  rendering  the 
opinion.  Judge  Lumpkin,  after  ruling  that  all 
that  had  ever  been  held  in  Georgia  was  that 
it  was  within  the  power  of  the  court  in  the 
exercise  of  its  discretion  to  compel  the  plain- 
tiff to  submit  to  an  examination,  clearly  In- 
timates that  a  dismissal  of  the  action  is  not 
the  proper  penalty  in  Georgia  where  a  female 
is  sought  to  be  subjected  to  the  pain  of  an 
examination  of  her  person.  He  repeats  with 
approval  the  statement  of  Chief  Justice 
Bleckley  that  there  should  be  no  danger  In 
this  country  of  an  examination  being  ordered 
needlessly  or  where  an  improper  shock  to 
womanly  modesty  or  feelings  of  delicacy 
would  be  likely.  In  both  the  Wainwright 
Case  and  the  Vining  Case  orders  for  a  physi- 
cal examination  of  the  plaintiffs  were  re- 
fused, and  the  Judgment  of  the  trial  Judges 
were  affirmed.  After  a  careful  examination 
of  the  original  record  In  the  Wainwright 
Case,  it  is  clear  to  my  mind  from  the  lan- 
guage employed  in  the  first  headnote  in  99 
Ga.  255,  25  S.  E.  622,  that  the  court  did  not 
err  m  this  case,  or  abuse  bis  discretion  in 


not  ordering  the  examlnatloiL  Indeed,  there 
seems  to  be  no  contention,  for  the  record 
does  not  disclose  any  exception  complaining 
that  the  court  abused  his  discretion  In  refus- 
ing to  compel  the  plaintiff  to  undergo  a  medi- 
cal examination.  The  discretion  to  order  a 
physical  examination  existing,  any  abuse  of 
that  discretion  can  be  reviewed  as  matter  of 
course.  But  that  is  not  the  question  here.  The 
only  objection  presented  is  that  the  court  re- 
fused to  allow  testimony,  to  the  effect  that 
plaintiff  had  refused  to  undergo  such  examina- 
tion, to  go  to  the  Jury.  I  think  that  the  judge 
properly  refused  to  allow  the  plaintiff  in  er- 
ror to  put  In  evidence  in  this  case  the  fact 
that  the  defendant  in  error  had  refused  to 
undergo  an  examination  of  her  person  by  the 
committee.  This  evidence  would  have  been 
immaterial  and  irrelevant,  and  there  are 
many  good  reasons  why  it  should  not  have 
been  allowed  to  go  to  the  Jury.  Among  them 
is  the  reason  that  the  only  purpose  for  which 
such  evidence  is  admissible  is  to  discredit  the 
witness,  and  prejudice  the  case  in  the  eyes 
of  the  Jury.  To  allbw  the  Jury  to  have  evi- 
dence that  the  plaintiff  has  refused  to  submit 
to  examination  must  be  for  the  purpose  of 
showing  that  she  had  some  improper  motive 
for  refusing,  and  the  intention  Is  thereby  to 
lessen  her  credit  I  do  not  think  this  would 
have  been  proper  in  the  case  at  bar,  for  the 
reason  that  the  court  had  declined  to  use  his 
discretion  in  favor  of  the  defendant's  leaueBt, 
though  application  had  t>een  made.  The 
plaintiff  had  never  been  ordered  to  submit  to 
an  examination.  The  court  being  clothed 
with  a  discretion  in  the  matter,  the  conduct 
of  the  party,  except  as  such  party  might  op- 
pose the  proper  orders  of  the  court,  became 
Immaterial.  The  plaintiff  had  the  right  to 
conduct  her  case  as  she  saw  fit,  and  certainly 
no  presumption  of  bad  faith  as  to  her  claim 
of  injury  could  Justly  arise  against  her  for 
consenting  or  refusing  to  submit  to  an  exam- 
ination, which  the  court  in  its  discretion  de- 
clined to  order,  without  attaching  inevitably 
the  conclusion  that  the  court  erred  in  not 
ordering  it,  which,  under  all  of  our  dedfllona, 
means  an  abuse  of  discretion. 

If  I  am  correct  in  my  view  that  the  com- 
pulsory examination  of  a  plaintiff  suing  for 
personal  injuries  is  a  power  to  be  exercised 
by  the  lower  court  in  Its  sound  legal  discre- 
tion, what  is  to  be  the  effect  of  evidence  of  a 
refusal  to  be  examined?  Such  evidence  Is  ad- 
missible in  courts  such  as  those  of  the  Unit- 
ed States,  where  the  power  of  the  court  to 
compel  a  physical  examination  is  denied,  and 
the  reason  is  manifest  In  such  foruma  the 
Jury  is  the  only  tribunal  before  whom  the  ia- 
sue  of  good  faith  (taking  willingness  to  be 
examined  as  the  test)  can  be  taken;  whereas. 
in  our  state  the  whole  question  is  submitted 
to  the  Judge.  The  reason  for  the  rule  admit- 
ting testimony  of  refusal  ceases,  because  in  a 
proper  case  there  must  either  be  an  examina- 
tion or  the  case  will  be  dismissed.  The  whole 
question  is  addressed  to  the  Judge.    It  la  pre- 
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siuned  that,  upon  a  proper  showing,  he  will  or- 
der an  examination*  If  he  falls  In  such  a  case 
to  order  the  proper  examination,  his  abuse 
of  discretion  can  be  the  subject-matter  of  re- 
view by  writ  of  error.  If,  as  my  colleagues 
insist,  the  principle  on  which  this  testi- 
mony Is  admissible  is  that  the  refusal  of  a 
plaintiff  to  submit  to  an  examination  is  akin 
in  prinblple  and  similar  in  effect  to  the  fail- 
ure to  produce  evidence  under  the  terms  of 
Pen.  Ck>de  1895,  §  969,  th^  the  judge  who 
has  exercised  his  discretion,  and  held  that 
there  is  no  necessity  for  an  examination,  can, 
by  proper  request,  be  required  to  charge  the 
Jury,  in  effect,  that  such  action  on  the  part  of 
the  plaintiff  is  suspicious,  to  say  the  least  of 
it,  and,  if  the  Jury  believe  the  refusal  is  evi- 
dence of  bad  faith,  then  the  Jury  can 'find 
that  fact,  and  will  also  find  at  the  same  time 
that  the  judge  erred  in  not  forcing  an  exam- 
ination. Our  Code  section  (Civ.  Code  1895, 
p.  1475,  §  5163)  Is  nothing  but  the  incorpora- 
tion of  a  familiar  rule  of-evidence  in  practi- 
cally the  language  employed  by  the  Supreme 
Court  in  decisions  in  the  seventy-first  and 
seventy-seventh  and  eighty-third  G^eorgia  Re- 
ports. This  rule  similarly  expressed  in  Star- 
kie  on  Evidence  has  reference  to  such  evi- 
dence as  is  universally  recognized.  It  does 
not  refer  to  such  evidence  as  that  deduced 
from  an  explanation  of  the  plalntifTs  body  in 
this  case,  which  cannot  be  presented  to  the 
Jury,  must  depend  upon  the  opinion  of  ex- 
perts, is  not  obtainable  by  subpoena  or  usual 
processes,  and  can  only  be  ascertained  and 
brought  to  court  after  the  judge,  in  the  exer- 
cise of  a  wise  discretion,  had  had  discovery 
made.  Section  5163  is  the  subject-matter  of 
instruction  to  the  Jury  upon  request.  If  the 
refusal  by  a  plaintiff  to  have  the  sanctity  of 
her  person  invaded,  after  the  court  has  de- 
clined to  require  it  to  be  done,  rests  upon  the 
same  principle  of  lack  of  good  faith  as  the 
Intentional  concealment  of  material  evidence 
referred  to  in  section  5163  of  the  Code,  then 
the  defendant  would  have  the  right  to  have 
the  Jury  given  such  a  rule  to  guide  them  in 
considering  the  testimony  of  refusal.  In  my 
opinion  this  would  be  a  palpable  invasion  of 
the  rights  of  the  Judiciary  by  the  jury.  I  so 
thoroughly  trust  and  respect  the  findings  of 
Juries  generally  that  I  might  be  willing  to  go 
to  the  extent  of  conceding  the  position,  except 
for  the  fact  that  I  believe  such  review  would 
be  subversive  of  that  authority  and  respect 
which  must  necessarily  attach  to  the  ofllce  of 
the  Judge  in  order  to  Insure  the  orderly  ad- 
ministration of  the  law.  If  the  Judge  has 
the  discretion  to  order  a  physical  examina- 
tion, as  held  in  Childress  v.  R.  &  D.  R.  Co., 
and  exercises  it  by  a  refusal,  that  is  an  end 
of  the  matter,  except  upon  review  of  his  dis- 
cretion. 

In  my  opinion  the  decision  in  the  Wain- 
right  Case  fully  sustained  the  trial  Judge 
in  his  ruling.  In  the  first  application  there 
was  no  attempt  to  follow  the  formula  sug- 
gested   by    Chief    Justice    Bleckley    in    the 


Childress  Case.  The  proper  request  was 
made  on  the  second  effort;  but  it  came  too 
late  according  to  the  holding  in  the  Vlnlng 
and  Walnrlght  Cases.  The  only  proper  mo- 
tion for  physical  examination  was  at  the 
triaL  According  to  the  ruling  in  these  cases 
It  was  untimely.  If,  however,  the  Judge  err- 
ed, as  before  stated,  I  think  his  action  should 
be  reviewed  by  a  court  for  the  correction  of 
such  errors,  and  not  by  a  Jury;  and  there- 
fore the  jlidge  did  not  err  in  repelling  the 
evidence.  The  presiding  Judge  should  not  be 
put  on  trial  before  a  jury  in  his  own  court 
for  an  abuse  of  his  discretion.  This  would 
have  been  the  inevitable  result  of  admitting 
the  evidence  that  the  plaintiff  declined  to 
submit  to  a  physical  examination.  The  de- 
fendant having  proved  this,  the  plaintiff 
would  have  the  right  to  give  her  reasons  for 
declining,  and  it  would  be  idle  to  suppose 
that  she  would  fall  to  give  her  best  one — 
the  fact  that  the  judge  had  declined  to  or- 
der her  to  be  examined.  This  would  certain- 
ly satisfy  the  Jury  that  the  Judge  was  not 
convinced  that  there  was  bad  faith  in  her 
daim  of  injury;  and  afford  the  jury  reason 
for  resenting  a  mere  innuendo.  For  this  rea- 
son, it  would  be  incumbent  upon  the  defend- 
ant, not  only  to  insist  in  argument  before 
the  Jury,  but  also  to  prove,  if  possible  (by 
showing  that  the  plaintiff's  injury  was  a 
sham),  that  the  Judge  had  abused  his  dis- 
cretion, and  that,  if  he  had  exercised  his  dis- 
cretion otherwise,  the  fraud  would  have  been 
more  fully  disclosed.  And  thus  would  be 
exposed  the  spectacle  of  the  judge  (whose 
usefulness  is  undermined  whenever  con- 
fidence, not  only  in  his  impartiality,  but  also 
in  his  wisdom,  is  gone)  on  trial  in  his  own 
court  My  associates  say  that  it  is  the  con- 
duct of  the  plaintiff,  and  not  of  the  court, 
which  is  and  should  be  reviewed  by  the  Jury. 
I  judge  from  observation  and  experience 
that,  where  the  discretion  has  been  Invoked 
and  exercised,  a  separation  of  the  discretion 
from  the  conduct  of  the  plaintiff  sheltered 
by  it  is  practically  impossible.  There  is  no 
assignment  here  that  the  Judge  abused  his 
discretion.  How  he  exercised  it  is  of  no 
concern  of  the  Jury.  If  it  was  properly  ex- 
ercised, and  the  case  was  not  one  of  an  en- 
forced physical  examination,  the  fact  that 
the  plaintiff  at  her  option  refused  one  was  as 
Immaterial  as  if  she  had  declined  a  proposi- 
tion to  continue  the  case.  B3ven  if  the  evi- 
dence should  have  been  admitted,  the  error 
is  not  such  a  one  as  calls  for  another  trial 
at  the  expense  of  the  county.  The  evidence 
sought  by  the  defendant  is  worth  nothing,  un- 
less it  satisfies  the  jury  that  the  plaintiff's 
claim  of  permanent  injury  is  so  suspicious 
as  most  likely  to  be  false.  With  the  knowl- 
edge which  the  Jury  would  obtain,  that  the 
presiding  Judge  had  twice  declined  to  use 
his  power,  because  the  showing  of  the  de- 
fendant was  so  defective,  for  some  reason 
that  the  court  had  not  thought  the  examina- 
tion necessary  or  proper  in  furtherance  of 
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Jnstioe^  It  is  hardly  probable  that  the  evi- 
dence of  refusal,  accompanied  as  a  natural 
sequence  by  its  explanation,  would  have  been 
of  any  practicable  benefit  to  the  defendant 
If  the  testimony  of  the  plaintiff  is  credible 
unices  poisoned  by  the  doubt  raised  by  her 
refusal  to  be  examined,  viewed  as  a  prac- 
tical proposition,  it  is  more  than  likely  that 
her  explanation  will  remove  the  doubt 

The  defendant  introduced  no  evidence 
whatever  to  dispute  the  evidence  of  culpable 
negligence  in  its  care  of  the  bridge.  It  offer- 
ed no  witnesses  to  question,  and  perhaps 
could  offer  none  to  deny,  the  pain  and  suffer- 
ing endured  by  the  plaintiff,  even  if  she  has 
recovered.  It  did  not  ask  and  could  not  hope 
to  disprove  more  than  the  plaintiff*s  claim 
of  permanent  injury.  The  Jury  may  have 
given  a  verdict  of  $1,250  for  pain  and  suffer- 
ing alone,  and,  in  view  of  our  past  rulings, 
it  cannot  be  held  that  the  standard  of  their 
enlightened  conscience  is  too  high.  I  go  fur- 
ther. In  my  experience  of  26  years  at  the 
bar  and  on  the  bench  I  have  observed  that 
Juries  are  hard  to  deceive.  The  Jury  which 
tried  this  case  well  understood  that  the  plain- 
tiff was  asking  damages  for  permanent  in- 
juries. So  far  as  appears  from  the  record, 
the  request  for  the  examination  was  made 
in  open  court  and  the  offer  to  prove  the  re- 
fusal to  be  examined,  which  the  court  de- 
clined to  allow  by  declining  to  permit  the 
questions  answered,  was,  no  doubt  in  the 
presence  of  the  Jury.  As  a  matter  of  fact 
though  not  of  law,  it  was  inevitable  that  at- 
tention of  the  Jury  was  fixed  on  the  physical 
appearance  of  the  plaintiff.  We  have  no 
means  of  knowing  or  guessing  what  her  ap- 
pearance was,  but  the  Jury  saw  it  and  had 
the  right  to  weigh  it  in  considering  the  prob- 
ability of  the  plaintiff's  story.  If  she  did 
not  show  some  of  the  tell-tale  signs  which 
mark  such  suffering  as  she  claimed  to  have  en- 
dured, it  is  safe  to  assume  that  the  jury  were 
satisfied  that  the  plaintiff  might  yet  be  re- 
stored to  health.  If  they  were  convinced  that 
the  plaintiff's  injuries  are  permanent  then 
the  verdict  is  so  much  smaller  than  the  plain- 
tiff was  entitled  to  recover  that  the  de- 
fendant has  no  right  to  complain.  In  my 
humble  opinion  the  Judgment  should  be  af- 
firmed, and  I  am  the  more  firmly  convinced 
by  reason  of  the  fact  that  the  authorities 
quoted  by  my  Brethren  in  support  of  their 
Judgment,  with  the  exception  of  that  from 
Watson  on  Damages,  are,  to  my  mind,  obiter 
dicta  used  arguendo. 

POWELLs  J.  The  court  is  unanimous  in 
the  opinion  that  for  the  most  part  the  trial 
is  free  from  error;  but  a  majority  of  us 
cannot  agree  with  our  Brother  BUSSELL, 
who  has  written  the  opinion  in  chief,  that 
the  court  did  not  err  in  refusing  to  permit 
the  defendant  to  prove,  for  consideration  by 
the  Jury,  the  fact  that  a  timely  request  had 
been  made  of  the  plaintiff  to  allow  the  com- 
mittee of  competent  and  disinterested  physi- 


cians to  examine  her  person  privately,  and 
under  circumstances  of  least  embarrassment 
to  her,  with  a  view  of  ascertaining  whether 
the  injury  was  as  serious  as  she  claimed,  and 
whether  the  effects  were  really  to  be  per- 
manent The  almost  uniform  current  of  au- 
thority is  to  the  effect  that  such  a  refusal 
may  be  shown.  "Whether  the  trial  court 
is  denied  the  power  to  compel  a  party  to 
submit  to  a  physical  examination,  or,  hav- 
ing the  power  and  having  made  an  order 
therefor,  does  not  resort  to  extreme  means 
to  enforce  it  evidence,  as  a  rule,  is  un- 
doubtedly competent  for  the  consideration 
of  the  jury  that  the  plaintiff  was  requested 
or  ordered  to  submit  to  an  examination  ot 
his  person  and  refused  to  do  so."  Watson 
on  Damages  for  Personal  Injuries,  |  675. 
Such  evidence  is  competent  because  it  tends 
to  illustrate  the  faith,  good  or  bad.  In  which 
the  plaintiff's  demand  is  asserted.  It  stands 
upon  cognate  principle  to  that  presented  in 
Civ.  CJode  1896,  §  6ia%  that  **where  a  party 
has  evidence  in  his  power  and  within  his 
reach  by  which  he  may  repel  a  claim  or 
charge  against  him,  and  omits  to  prodace  it 
or,  having  more  certain  and  satisfactory  eri- 
dence  in  his  power,  relies  on  that  which  is 
of  a  weaker  and  inferior  nature,  the  pre- 
sumption arises  that  the  charge  or  claim  Is 
well  founded;  but  this  presumption  may  be 
rebutted."  The  federal  courts  have  no  pow- 
er to  order  such  physical  examinatlcm;  and 
yet  even  in  these  courts  the  defendant  may 
prove  that  the  plaintiff  has  refused  a  re- 
quest for  such  examination,  if  the  request 
be  reasonably  made.  Union  Pacific  By.  Go. 
V.  Botsford,  141  U.  S.  256.  11  Sup.  Ct  lOOO. 
85  L.  Ed.  784,  citing  Clifton  v.  United  States, 
4  How.  (U.  S.)  242.  11  L.  Ed,  957,  and  Turq- 
uand  V.  Strand  Union,  8  Dow.  201,  4  Jurist 
74.  The  right  to  prove  the  plaintiff's  refusal 
is  entirely  independent  of  the  court's  power 
to  enforce  an  order  for  an  examination,  as 
well  as  of  the  court's  refusal  to  compel  one 
where  the  power  does  exist  It  is  the  plain- 
tiff's conduct  not  the  court's,  that  is  to  be 
submitted  to  the  consideration  of  the  Jury. 
They  should  consider  it  together  with  any 
explanation  by  the  plaintiff  in  regard  there- 
to, and  give  to  it  Just  such  weight  as  they 
deem  proper.  The  doctrine  announced  is 
unequivocally  asserted  as  a  matter  of  gener- 
al law  in  the  following  cases:  Beckwlth  v. 
N.  y.  C.  &  H.  B.  B.  Co.,  64  Barb.  (N.  Y.)  307; 
Elfers  V.  Wooley,  116  N.  Y.  294,  22  N.  E. 
548;  Schroeder  v.  C.  B.  I.  &  P.  Co.,  47  Iowa, 
875;  M.  ft  M.  Turnpike  Co.  v.  Bailey,  37 
Ohio  St  104;  Stack  v.  N.  Y.,  N.  H.  &  H.  B. 
Co.,  177  Mass.  155.  58  N.  E.  686,  52  L.  B,  A. 
828,  83  Am.  St  Bep.  269.  In  the  case  last 
cited  the  Supreme  Court  of  Massachusetts, 
through  Justice  Holmes,  denies  the  power 
of  the  court  to  compel  an  examination,  but 
says:  "No  doubt  in  general,  a  refusal  to 
be  examined  by  a  doctor  sent  by  the  other 
side  would  be  admissible  in  evidence.**  In 
that  case  it  also  held,  as  in  Wainwrlght's 
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Case,  90  Ga.  255,  25  S.  E.  622,  that  if  the 
plaintiff  does  not  refuse  to  submit  to  an  ex- 
amination, but  merely  makes  the  objection 
to  the  one  proposed  that  it  is  not  timely  or 
Impartial,  and  the  court  sustains  the  objec- 
tion, the  defendant  should  not  be  allowed 
to  proye  such  an  objection  as  a  refusal.  In 
this,  Wainwrlght's  Case  is  perfectly  distin- 
guished from  the  case  at  bar;  for  here  the 
offer  was  timely  and  safely  guarded  against 
objectionable  features. 

HILI4  O.  J.,  concurs  in  this  ylew,  and,  in 
our  opinion,  the  Judgment  must  be  reversed 
for  the  error  herein  noticed. 


(3  Ga.  App.  8S2) 

CHESTER  ▼.  STATE.    (No.  834.) 
(Court  of  Appeals. of  Georgia.    Dec.  20,  1007.) 

1.  AssAut.T— Shooting  at  Another. 

While  a  conviction  of  the  offense  of  shoot' 
ing  JEit  another  is  not  legal  where  the  evidence 
as  a  whole  shows  that  the  defendant  deliberately 
shot  the  prosecutor  either  maliciously  or  else 
justifiably,  yet  this  is  not  true  where  under  any 
phase  of  the  evidence  a  shooting  unlawful,  but 
not  malicious,  can  be  inferred. 

[Ed.  Note.— For  cases  in  point,  see  CSent.  Di«. 
▼ol.  4,  Assault  and  Battery,  §  82.] 

2.  Same— EviDRNCB. 

Where,  under  the  defendant's  statement 
taken  as  a  whole,  the  shooting  was  justifiable, 
but  where,  discarding  it  in  part  and  taking  it 
in  part,  tne  shooting  was  not  justifiable,  and 
yet  not  malicious,  the  jury  were  authorized  to 
find  him  guilty  of  shooting  at  another. 
8.  Same. 

A  part  of  the  defendant's  statement  ren- 
dered a  conviction  of  the  offence  of  shooting  at 
another  lawful  under  the  rule  in  the  case  of 
Hill  V.  State,  ((4  Ga.  454. 
(Syllabus  by  the  Court.) 

Error  from  Superior  (Doxirt,  Wasbington 
Ck>Qiity;  B.  T.  Rawlings,  Judge. 

Boyer  Chester  was  convicted  of  shooting  at 
another,  and  brings  error.    Afdrmed. 

Ehrans  St  Elvans,  for  plaintiff  in  error.  Al- 
fred Herrington,  Sol.  Gen.,  and  Hines  &  Jor- 
dan, for  the  State.    - 

POWELL^  J.    Judgment  affirmed. 


(3  Ga.  App.  286) 

CENTRAL  OF  GEORGIA  RY.  CO.  ▼.  CLAY. 

(No.  740.) 
(Court  of  Appeals  of  Georgia.    Dec.  20,  1907.) 

CaBBIEBS— INJTTBT  TO  PaSSENOEB. 

The  trial  Judge  fairly  presented  the  case  to 
the  jury,  and  the  evidence  fully  Justified  tha- 
verdict. 
(Syllabus  by  the  Court) 

ESrror  from  City  Court  of  Polk  County; 
F.  A.  Irwin,  Judge. 

Action  by  Barton  Clay  against  tbe  Central 
of  Georgia  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af* 
firmed. 

Joel  Branham,  Jno.  K.  Davis,  and  G.  S. 
Maddox,  for  plaintiff  in  error.  Bunn  &  Bunn 
and  W.  H.  Trawlck.  for  defendant  in  error. 


POWELI4  J.  We  shall  not  attempt  to  re- 
port the  facts  at  length.  The  record  is 
voluminous,  but  the  contentions  easily  nar- 
row themselves  down  to  one  or  two  points. 
Indeed,  we  might,  by  an  application  of  section 
5488  of  the  Civil  Code  of  1895,  refuse  to  con- 
sider the  assignments  of  error,  for  the  brief 
.of  tbe  evidence  is  violative  of  the  spirit,  if 
not  the  letter,  of  that  section.  Still,  we  have 
waded  through  it,  material  parts  as  Well  as 
the  immaterial,  have  examined  the  charge 
and  the  exceptions  thereto,  and  nowhere  find 
reason  for  reversing  the  Judgment  The 
plaintiff  was  a  passenger  on  a  freight  train 
and  was  thrown  from  the  seat  he  was  occupy- 
ing in  the  cupola  of  the  caboose,  as  he  con- 
tended, by  a  Jerk,  or  by  the  collision  of  the 
cars  on  the  forward  part  of  the  train  with 
those  in  the  rear.  His  arm  was  broken.  The 
defendant  pleaded  that  the  fall  was  occa- 
sioned by  no  negligence  on  its  part,  but  by 
reason  of  the  fact  that  the  plaintiff  being 
drunk,  fell ;  also,  that  the  defendant  was  out 
of  his  proper  place  as  a  passenger;  that  he 
should  have  seated  himself  in  the  lower  part 
of  the  cab,  and  not  in  the  cupola;  that  by 
the  exercise  of  ordinary  care  he  could  have 
avoided  the  injury.  The  trial  Judge  plainly 
instructed  the  Jiuy  that  the  plaintiff  could 
not  recover  if  negligenec  of  the  defendant 
was  not  the  proximate  cause  of  the  injury,  or 
if  by  ordinary  care  he  himself  could  have 
avoided  the  injury.  As  to  the  defense  that 
the  plaintiff  was  out  of  his  proper  place  by 
being  in  the  cupola,  the  evidence  was  con- 
flicting. The  plaintiff's  testimony  indicated 
that,  while  on  the  lower  floor  of  the  car  were 
certain  boxes  or  tool  chests,  the  tops  of 
which  were  covered  with  oilcloth  or  some- 
thing of  that  kind  so  as  to  make  seats  there, 
yet  on  the  occasion  in  question  these  were 
covered  with  rubbish;  that  he  and  another 
pasenger  with  the  acquiescence  of  the  con- 
ductor occupied  seats  in  the  cupola.  The  de- 
fendant's testimony  tended  to  show  that  the 
seats  in  the  lower  part  of  the  car  were 
available,  and  that  those  in  the  cupola  were 
intended  for  the  trainmen,  and  not  for  pas- 
sengers. At  the  defendant's  request,  the 
court  charged  the  jury:  "If  you  should  find 
that  there  was  no  necessity  for  the  plaintiff 
to  go  into  the  cupola,  and  that  his  Injury 
was  caused  on  account  of  his  being  there, 
and  would  not  have  occurred  if  he  had  been 
on  a  seat  in  tbe  cabobse,  he  is  not  entitled  to 
recover,  and  you  should  find  for  the  defend- 
ant:" But  added  the  following:  ''I  will  put 
a  condition  to  that  request,  gentlemen:  If 
you  should  find  that  his  being  In  the  cupola 
was  the  cause  of  his  injury,  and  that  it  was 
negligence  on  his  part  to  be  In  the  cupola, 
then  you  will  find  for  the  defendant,  if  you 
should  find  that  there  were  seats  provided  in 
the  caboose  for  him."  The  qualification  was 
proper.  Under  the  circumstances,  the  Judge 
properly  left  to  the  Jury  the  question  whether 
it  was  negligent  for  the  plaintiff  to  be  in  the 
cupola.     Mere  absence  of  necessity  for  his 
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going  there  did  not  per  se  make  it  negligent 
for  him  to  do  bo.    The  evidence^  though  con- 
flicting, folly  Justified  the  small  recoyery 
which  the  plaintiff  obtained* 
Judgment  affirmed. 

(3  Oa.  App.  296) 

MONROE  T.  CITIZENS'  BANK  OF  ABBE- 
VILLE.   (No.  79a) 
(C!onrt  of  Appeals  of  Georgia.    Dec.  20,  1907.) 

Attornet  and  Cltenin— Reoovebt  or  Attor- 
ney's Fees— Notice. 

The  petition  showing  that  the  notice  given 
the  defendant  to  hold  him  liable  for  attorney's 
fees  was  not  in  compliance  with  the  statute,  the 
court  erred  in  including  in  the  judgment  by  de- 
fault, which  was  otherwise  properly  rendered, 
the  amount  of  attorney's  fees  claimed.  The  judg^ 
ment  is  therefore  affirmed,  with  direction  that 
the  sum  adjudged  against  the  defendant  on  ac- 
count of  attorney's  fees  be  written  off. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Abbeville;  D.  B. 
Nicholson,  Judge. 

Action  by  the  Citizens'  Bank  of  Abbeville 
against  J.  R.  Monroe.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Affirmed, 
with  directions. 

Martin  (Gannon,  for  plaintiff  in  error.  Hal 
Lawson,  for  defendant  in  error. 

PO^JSLL,  J.  Judgment  affirmed,  with  di- 
rection. 


(3  Oa.  App.  287) 

TAYLOR  v.  FELDER.    (No.  742.) 
(0>urt  of  Appeals  of  C^rgia.    Dec  20,  1907.) 

1.  Corporations—  Contracts  —  Knowledge 
OP  Agent— Notice  to  Corporation. 

If  a  person  who  is  at  the  same  time  agent 
for  a  corporation  and  member  of  a  partnership, 
makes,  in  his  dual  capacity*  a  contract  between 
the  parties,  knowledge  possessed  by  him,  though 
not  actually  disclosed,  will  be  imputed  to  both 
parties.  However,  if  one,  though  an  agent  of 
the  corporation,  makes  a  contract  with  the  cor- 
poration on  behalf  of  the  partnership  of  which 
he  is  a  member,  dealing  in  the  transaction  with 
other  officers  of  the  corporation  and  not  through 
himself  alone,  his  undisclosed  knowledge  will 
not  be  imputed  to  the  corporation  as  notice. 
The  law  will  not  presume  Uiat  the  person  oc- 
cupying such  a  dual  relation  dealt  with  him- 
self alone  in  making  a  contract  between  the 
Sartnership  and  the  corporation,  and  the  bnr- 
en  of  proving  that  he  did  so  act  is  upon  the  per- 
son so  asserting. 

[Ed.  Note.T-For  cases  in  point,  see  Ont  Dig. 
vol.  12,  Corporations,  §§  17S-1760.] 

2.  Pabtn^shit^— Powers  of  Partner. 

Although  one  partner  exceeds  his  power  as 

a  member  of  the  nrm,  the  other  partner  will 

nevertheless  be  bound  by  the  act  if  he  ratifies  it 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 

vol.  Sa  Partnership,  §§  289-291J 

8.  Same— Note  of  Firm. 

*'Where  a  man  doeth  that  which  he  is  au- 
thorized to  do  and  more,  there  it  is  good  for 
that  which  is  warranted  and  void  for  the  rest." 
If  a  partner,  having  authority  to  bind  the  part- 
nership only  for  liabilities  not  exceeding  a  cer- 
tain sum,  do  nevertheless  borrow  money  in  ex- 
cess of  that  sum  in  behalf  of  the  firm  and  give 
note  for  it,  the  note  is  binding  on  the  partner- 


ship and  the  members  thereof  to  the  extent  o£ 
the  authority  the  partner  had. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig: 
vol.  88,  Partnership,  §§  24^247.] 

4.  TBiAii—DiBEcrriNO  Verdict. 

Refusal  to  direct  a  verdict  is  not  ground 
of  error;  bnt,  if  the  evidence  as  a  whole  demands 
a  verdict  In  a  plaintiffs  favor  for  a  certain  sum, 
the  trial  judge  should  upon  timely  written  re- 
quest charge  the  Jury  that,  if  they  believe  the 
evidence,  they  should  find  ton  the  plaintiff  in 
that  sum, 

[Ed.  Note.— For  cases  in  point,  see  Cent.  BU^ 
vol.  46,  Trial,  §  500.1 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Americas;  Chaa. 
R.  Crisp,  Judge. 

Action  by  R.  G.  Taylor  against  T.  J.  Fel- 
der.  Judgment  for  defendant,  and  plalntiiC 
brings  error.    Reversed. 

See  50  S.  a  82& 

Taylor  sued  Felder  as  the  sunrlving  part- 
ner of  the  firm  of  W.  A.  Mathews  &  Co.  upon 
a  note  executed  by  Mathews,  the  deceased 
partner.  In  the  flr;n  name  to  the  Piedmont 
Loan  &  Banking  Company  and  duly  transfer- 
red to  the  plaintiff.  The  Jury  returned  a  ver- 
dict for  the  defendant  In  overruling  a  mo- 
tion for  a  new  trial  filed  by  the  plaintiff,  the 
trial  Judge  states  the  case  as  follows: 

•'On  or  about  1st  day  of  August  1897, 
W.  A.  Mathews  and  Thomas  J.  Felder  en- 
tered into  a  copartnership  in  parol,  which 
partnership  continued  in  parol  until  July  25, 
1808,  at  which  time  the  partnership  agree- 
ment was  reduced  to  writing.  The  written 
agreement  of  the  copartnership  embodied  only 
the  exact  conditions  of  the  original  yerbal 
contract  The  copartnership  was  formed  for 
the  purpose  of  carrying  on  in  Atlanta  the 
business  of  buying  and  selling  bonds,  nego- 
tiating loans,  lending  money,  and  conducting 
a  private  banking,  investing,  and  brok^age 
business  of  a  general  character  for  five  years, 
unless  previously  discontinued.  Under  the 
partnership  agreement,  neither  partner  was 
to  incur  any  partnership  liability  in  excess  of 
$1,000  without  the  consent  of  the  other  part- 
ner. The  evidence  discloses  that  W.  A. 
Mathews,  the  senior  partner,  was  cashier,  di- 
rector, and  the  controlling  or  managing  officer 
of  the  Piedmont  Loan*  &  Banking  Company. 
That  the  partnership  of  Mathews  &  Co.  and 
the  Piedmont  Loan  &  Banking  Company  oc- 
cupied the  same  office.  That  on  the  25tfa  day 
of  June,  1898,  W.  A.  Mathews  made  and  exe- 
cuted a  note  in  the  name  of  W.  A.  Mathews 
&  Co.  for  the  sum  of  $1,010,  and  discounted 
the  note  to  the  Piedmont  Loan  &  Banking 
Company.  The  testimony  of  this  defendant 
is  that  he  knew  nothing  of  the  execution  of 
the  partnership  note  for  $1,010,  did  not  know 
that  it  was  in  existence,  until  five  or  six  years 
after  its  execution  or  until  after  the  Pied- 
mont Loan  &  Banking  Company  had  gone  in- 
to the  hands  of  a  receiver,  and  he  was  noti- 
fied by  counsel  for  the  receiver  that  he  held 
such  note.  Felder's  testimony  Is  that  he 
never  ratified  or  consented  to  the  execution 
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of  the  note  for  $1,010^  and  ree^Ted  no  benefit 
therefrom.  That  on  the  Sd  day  of  November, 
1888,  the  partnership  of  W.  A.  Mathews  & 
Co.  was  dissolved,  and  the  dissolution  agree- 
ment poxported  to  contain  a  list  of  the  lia- 
bilities of  the  partnership  (famished  by 
Mathews),  and  It  falls  to  include  the  note 
sued  on.  John  W.  Mathews  testified  that  the 
defendant;  Felder,  knew  of  the  execution  of 
the  note  sued  on,  and  received  the  benefit 
from  the  proceeds  of  said  note;  the  proceeds 
being  used  In  purchasing  certain  stock  of  the 
Piedmont  Loan  St  Banking  Company,  for  the 
partnership  of  W.  A.  Mathews  &  Co.  The 
record  discloses  that  W.  A.  Mathews  was  iur 
dieted  by  the  grand  jury  of  Fulton  county, 
Ga.,  charged  with  embezzling  the  funds  of 
the  Piedmont  Loan  &  Banking  Company,  and 
that  W.  A.  Mathews  was  never  tried  on  said 
indictment,  but  died  with  the  case  still  pend- 
ing against  him. 

*'The  defendant  contends  in  this  case  that 
the  note  sued  on  was  in  violation  of  the  part- 
nership agreement,  and  that  the  payee  of  the 
note  knew  this  fact,  and  therefore  that  he 
is  not  botmd  by  the  note;  that  he  never  au- 
thorized It  or  received  any  benefit  from  it. 
The  defendant  contends  that  W.  A.  Mathews, 
being  the  cashier  and  controlling  officer  of 
the  Piedmont  Loan  &  Banking  Company,  had 
knowledge  of  the  violation  of  the  partnership 
agreement,  and  that  his  knowledge  was  charge- 
able to  the  Piedmont  Loan  &  Banking  Com- 
pany. The  plaintiff  contends  that,  W.  A. 
Mathews,  being  an  officer  of  the  bank  and  a 
member  of  the  partnership,  had  a  conflicting 
Interest,  and  any  knowledge  that  be  might 
have  would  not  be  chargeable  to  the  bank, 
and  that  the  bank  would  be  an  innocent  hold- 
er. Plaintiff  further  contends  that  in  any 
event  the  plaintiff  would  be  entitled  to  re- 
cover to  the  amount  of  $1,000  and  interest, 
and  that  the  defendant  would  not  be  entitled 
to  have  any  relief,  except  as  to  the  excess 
over  the  $1,000  of  the  principal  of  the  note. 

'^he  court  has  carefully  considered  the 
matter,  and  there  is  no  conflict  in  the  testi- 
mony that,  under  the  partnership  agreement, 
neither  partner  was  to  incur  any  liability  In 
excess  of  $1,000.  The  testimony  would  au- 
thorize the  Jury  to  believe  that  W.  A.  Math- 
ews was  cashier,  director,  and  controlling  of- 
ficer of  the  Piedmont  Loan  &  Banking  Com- 
pany, and  that  Felder  never  ratifled  the  ex- 
ecution of  the  note  or  received  any  benefit 
from  same.  The  court  is  of  the  opinion  that 
any  knowledge  Mathews  might  have  of  the 
note  being  in  violation  of  the  partnership 
agreement  is  chargeable  to  the  banking  insti- 
tution. See  McCord  v.  Callaway,  109  Ga. 
796,  86  S.  E.  171 ;  Morris  v.  Ga.  L.  a  &  B. 
Co.,  109  Ga.  12,  d4  S.  B.  378,  46  L.  B.  A.  606; 
Brobston  v.  Pennlman,  97  Ga.  627,  26  S.  B. 
360.  The  court  is  of  the  opinion  that  one 
partner  is  bound  by  the  acts  of  another  part- 
ner, whether  he  receives  the  benefits  thereof 
or  not,  if  he  acts  within  the  scope  of  the  part- 
nenBhip  business,  but  that  a  partner  Is  not 


bound  by  the  act  of  his  copartners,  beyond 
the  tope  of  the  partnership.  The  court  is 
of  the  opinion  that  the  note  sued  on  was  in 
violation  of  the  partnership  agreement,  and 
that  this  defendant  would  have  a  right  to 
repudiate  the  obligation,  and  not  to  be  bound 
by  it  See  Sargent  v.  Henderson,  79  Ga.  268, 
6  S.  B.  122;  Brobston  v.  Pennlman,  97  Ga. 
627,  2<j  S.  B.  360;  Badcllffe  v.  Vamer,  66  Ga. 
427;  Alexander  v.  State,  66  Ga.  478.  The 
court  is  also  of  the  opinion  that  the  note 
sued  on,  being  in  violation  of  the  partnership 
agreement,  the  payee  of  the  note  being  charge- 
able with  notice  of  this  fact,  and  the  con- 
tract being  an  entire  contract,  the  defendant 
would  have  a  right  to  repudiate  the  entire 
note,  and  not  to  be  bound  on  the  same  to  the 
anoount  of  $1,000 ;  and,  the  Jury  having  found 
in  favor  .of  the  defendant,  the  court  does  not 
feel  authorized  to  set  aside  the  verdict. 
Therefore  it  Is  ordered,  considered,  and  ad- 
Judged  by  the  court  that  a  new  trial  be,  and 
the  same  is  hereby,  refused  and  denied  mov- 
ant" 

Geo.  Gordon  and  Bills,  Webb  &  Bills,  for 
plaintiff  in  error.  Williams  &  Harper,  for  de- 
fendant in  error. 

POWBLU  J.  1.  The  soundness  of  the 
proposition  that  notice  to  Mathews  would 
be  notice  to  the  bank  depends  xspon  whether 
Mathews  represented  the  bank  in  making  the 
particular  transaction.  Primarily  it  will  be 
presumed  that,  although  he  had  general  au- 
thority to  make  loans  and  to  discount  com- 
mercial paper  in  behalf  of  the  bank,  he  did 
not  act  in  making  a  loan  to  or  discounting 
a  note  for  a  partnership  in  which  he  was 
interested,  for,  however  great  an  agent's  au- 
thority to  make  such  negotiations  with  other 
persons  may  be,  it  is  prima  fade  a  violation 
of  duty  that  he  should  serve  his  master  and 
himself  at  the  same  time.  Capital  City  Brids 
Co.  V.  Ja<&son,  2  Ga.  App.  — ^  69  S.  R  92; 
Todd  Y.  German  American  Ins.  Co.,  2  Ga. 
App.  — ,  69  8.  B.  94.  Since  to  have  dealt 
with  himself  (no  permission  for  such  a  deal- 
ing being  shown)  would  have  been  unlawful, 
the  court  will  presume,  until  the  contrary  ap- 
pears, that  he  dealt  with  some  other  agent 
of  the  corporation  or  with  its  board  of  di- 
rectors. The  burden  of  proving  tliat  Math- 
ews dealt  with  himself  in  the  transaction  at 
bar  was  upon  the  defendant,  who  asserted 
notice  to  the  corporation  of  the  secret  stip> 
ulation  contained  in  the  contract  of  partner- 
ship. If  partner  Mathews  dealt  in  the  trans- 
action with  cashier  Mathews,  the  bank  would 
be  imputable  with  such  knowledge  as  the 
oonmion  agent  possessed;  but  if  partner 
Mathews,  though  also  agent  of  the  bank,  did 
not  In  this  transaction  deal  with  himself, 
but  with  some  other  officer  of  the  bank,  he  is 
to  be  treated  as  if  he  were  an  adverse  party 
and  no  agent  of  the  bank  at  all.  Such  la 
the  rule  in  this  state.  Fouchd  v.  Merchants' 
National  Bank,  110  Ga.  827  (3),  846,  36  S.  B. 
266;   Morris  v.  Banking  Co.,  109  Ga.  12,  34 
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S.  E.  378,  46  L.  R.  A.  506;  Brobston  ▼.  Pen- 
nlman,  97  Ga.  627,  25  S.  E.  350;  Sayannab 
Bank  &.  Trust  Go.  y.  Hartrldge,  73  Ga.  223; 
People's  Bank  y.  Exchange  Bank,  116  Ga. 
820  (3),  43  S.  E.  269,  94  Am.  St  Rep.  144; 
English-American  Go.  y.  Hiers,  112  Ga.  823, 
38  S.  E.  103;  National  Bank  y.  Demere,  92 
Ga.  735.  19  S.  E.  38. 

2.  There  was  strong,  If  not  absolute,  proof 
that  Felder  used  as  collateral  security  for  an 
Indebtedness,  the  stock  for  the  purchase 
price  of  which  the  note  in  question  was  gly- 
en.  Eyen  if  Mathews'  oyerstepping  of  his 
authority  under  the  articles  of  partnership 
was  unauthorized  originally,  such  a  ratifica- 
tion would  haye  estopped  Felder  from  deny- 
ing liability  on  the  note.  Sibley  y.  Ameri- 
can National  Bank,  97  Ga.  126,  25  S.  E. 
470;  Sparks  y.  Flannery,  104  Ga.  323,  30  S. 
E.  823;  Am.  Exchange  Bank  y.  Ga.  Con- 
struction Co.,  87  Ga.  651,  13  S.  E.  505 ;  Bur- 
den y.  Dekle,  2  Ga.  App.  — ,  59  S.  E.  316; 
Campbell  y.  Bowen,  49  Ga.  417. 

3.  It  was  undisputed  that  Mathews  had 
authority  to  bind  the  partnership  to  a  lia- 
bility not  exceeding  $1,000.  The  law  goy- 
emlng  the  power  of  a  partner  to  contract  In 
behalf  of  the  firm  is  yery  cognate  to  the  law 
governing  the  authority  of  a  general  agent 
"Where  if  man  doeth  that  which  he  is  au- 
thorized to  do  and  more,  there  it  Is  good  for 
that  which  is  warranted  and  yold  for  the 
rest."  Co.  Litt.  258a.  Unless  the  contract 
be  entire  and  indiylsible.  It  will  be  upheld  so 
far  as  the  authority  extended,  and  Is  sub- 
ject to  repudiation  only  so  far  as  the  au- 
thority was  exceeded.  Nothing  is  more  dlyi- 
slble  than  a  contract  for  the  repayment  of 
money.  It  is  dlyisible  with  absolute  mathe- 
matical precision.  For  example,  a  partner 
has  no  implied  authority  to  bind  his  asso- 
ciates to  the  payment  of  usury,  and,  if  he 
does  so,  the  usurious  part  of  the  contract  Is 
not  only  prima  facie  a  violation  of  the  part- 
nership agreement,  but  is  absolutely  unlaw- 
ful. However,  neither  the  partnership  nor 
the  individual  partners  can  escape  the  whole 
contract  because  it  is  so  Illegal  In  part,  but 
will  be  held  liable  to  the  extent  of  principal 
and  lawful  Interest  Dillon  y.  McRae,  40 
Ga.  107  (2),  114.  So,  also,  a  partner  cannot 
waive  homestead  for  his  partners;  but,  if 
he  gives  a  note  for  money  in  which  he  at- 
tempts to  make  such  waiver,  the  contract 
will  be  upheld  as  a  promise  to  pay,  but  the 
waivers  will  be  Ineffectual.  Giles  v.  Vandiv- 
er,  91  Ga.  192,  17  S.  E.  115;  Drumright  y. 
Phllpot,  16  Ga.  431,  60  Am.  Dec.  738,  and 
citations;  Williams  y.  Seale,  103  Ga.  801, 
30  S.  E.  644.  It  should  be  observed  that  in 
the  case  at  bar  the  contract  whereby  the 
banking  company  sold  Mathews  &  Co.  the 
stock  and  took  the  note  in  payment  was  fully 
executed  on  both  sides,  and  the  stock  had 
passed  out  of  the  hands  of  the  partnership. 
The  contract  of  sale,  which  was  an  entire 
contract,  is  therefore  no  longer  to  be  con- 


sidered in  determining  the  divisibility  of  the 
note  as  a  promise  to  pay. 

4.  The  plalntifP  offered  to  waive  any  right 
to  recovery  beyond  the  $1,000  and  interest, 
and  moved  the  court  to  direct  a  verdict  in 
his  fayor  for  that  sum.  It  has,  been  hdd 
repeatedly  that  the  refusal  of  a  trial  Judge 
to  direct  a  verdict  will  not  be  reversed.  How- 
ever, under  the  evidence  the  plaintiff  might 
have  offered  the  court  a  timely  written  re- 
quest to  charge  the  jury  that,  if  they  be- 
lieved the  evidence,  they  should  return  a  ver- 
dict in  the  plaintiff's  favor  for  $1,000  and 
interest,  and,  if  he  had  refused  this  reqaest, 
it  would  have  been  error. 

The  court  erred  in  admitting  In  evidence 
the  Indictment  against  W.  A.  Biatbews;  also* 
in  admitting  testimony  of  what  representa- 
tions Mathews  made  to  Felder  at  the  tfane 
of  the  dissolution  of  the  partnershlix 

Judgment  reversed. 


(3  Oa.  App.  332) 
DUGGAN  y.  STATE.    (No.  835.) 
(Court  of  Appeals  of  C^eorgla.    Dec  20,  1907.) 

(3SIinNA.L  LAW—InSTBUCnONS— AXIBI. 

The  defense  of  alibi  being  the  main  de- 
fense, under  the  evidence  the  court  shoold  have 
instructed  the  Jury  upon  that  subject  without  a 
request 

[Ed.  Note.— For  cases  in  point,  see  Ont  Die. 
vol.  14,  Criminal  Law.  §  1096.] 

(Syllabus  by  the  Gonrt) 

Error  from  City  C3ourt  of  Bandergvllle;  B. 
W.  Jordan,  Judge. 

S.  B.  Duggan  was  convicted  of  crime,  and 
brings  error.    Reversed. 

Evans  &  Evana»  for  plaintiff  fai  enor.  J. 
E.  Hyman,  Sol.,  for  the  State. 

HILL,  G.  J.    Judgment  reversed. 


(3  Ga.  App.  2721 
GliQRGIA    R.   &   BANKING    00.   T.   WI1> 

LIAMS.    (No.  545.) 
(Gonrt  of  Appeals  of  Georgia.    Dee.  20,  1907.) 

1.  Railboads— Injubibs  to  Pebson  on  Teaok 
—Signals. 

The  failure  to  observe  the  statntoiy  require- 
ments as  to  checking  the  speed  of  trains  and 
ringing  the  bell  at  street  crossings  is  not  negli- 
gence as  to  a  person  on  the  track  of  a  railroad 
who  is  not  at  the  crossing. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  41,  Railroads,  §§  1266,  1270J 

2.  Samb— Pleading— Petition. 

The  petition,  failing  to  set  out  any  spedfie 
acts  of  negligence  which  would  authorize  a  re- 
covery, should,  on  proper  timely  demurrer,  have 
been  dismissed. 

[Ed.  Note.— For  cases  in  point,  see  (^nt.  Dig. 
vol.  41,  Railroads,  §§  1331-i336wl 

(Syllabus  by  the  Ck>urt) 

Error  from  City  Court,  Richmond  (bounty; 
W.  F.  Eve,  Judge. 

Action  by  M.  A.  Williams  against  the 
Georgia  Railroad  &  Banking  Company.  Judg- 
ment for  plaintiff,  and  defendant  brlngB  error. 
Reversed. 
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Jos.  B.  ft  Bryan  Cumming,  for  plaintiff  In 
error.   Austin  Branch,  for  defendant  in  error. 

RUSSBLL»  J.  The  defendant  in  error 
hronght  an  action  against  the  Georgia  Bail- 
road  &  Banking  Company  for  damages  ac- 
cmlng  to  her  by  reason  of  the  homicide  of  her 
husband.  The  defendant  (now  plaintiff  in  er- 
ror) demurred  to  the  plaintiff's  petition,  and 
excepts  to  the  Judgment  overruling  the  de- 
murrer. We  think  the  court  erred  in  over- 
ruling the  demurrer.  Under  the  allegations 
of  the  petition,  the  deceased  husband  of  the 
plaintiff  was  using  the  defendant's  right  of 
way  longitudinally  at  a  place  which  was 
much  used  by  the  public  in  this  way.  Ac- 
cording to  the  allegations  of  th6  petition,  he 
was  struck  by  the  defendant's  train  as  he 
stooped  down  to  tie  his  shoe.  He  was  in  full 
possession  of  his  faculties  at  the  time  he 
was  struck.  The  only  negligence  charged 
against  the  defendant  was  the  failure  to  ob- 
wrve  the  statutory  requirements  in  reference 
to  checking  the  speed  of  the  train  and  tolling 
the  bell  in  approaching  the  public  crossing 
where  Gwinnett  street  intersected  the  de- 
fondant's  track.  The  petition  alleges  that 
the  deceased  was  about  90  feet  beyond  the 
crossing  at  the  time  of  the  casualty.  It  is  not 
alleged  that  he  was  Intending  to  use  the 
crossing,  or  that  he  was  about  to  use  or  had 
reached  the  well-frequented  path  which  cross- 
ed the  defendant's  track,  and  which  it  allow- 
ed the  public  to  use.  As  to  a  person  on  the 
track,  and  not  at  the  crossing,  the  failure  to 
observe  the  requirements  of  section  2222  of 
the  Oode  of  1805  is  not  per  se  negligence. 
The  railway  company  owes  such  a  person  no 
duty  except  the  use  of  diligence  to  prevent  an 
accident  after  the  danger  is  apparent  A. 
ft  C.  Air  Line  Ry.-  Go.  v.  Gravitt,  03  Ga.  860, 
20  S.  E.  550,  26  U  R.  A.  553,  44  Am.  St  Rep. 
145 ;  B.  T.,  V.  ft  G.  R.  Co.  T.  Smith,  04  Ga. 
580,  20  S.  EX  127;  Southern  Ry.  Co.  v. 
riynt,  2  Ga.  App. ,  58  S.  B.  874. 

It  is  not  alleged  that  the  plaintiff's  hus- 
band intended  to  cross  the  track.  He  ap- 
pears to  have  been  walking  on  a  path  on  the 
defendant's  right  of  way,  which  ran  very 
near  the  track.  According  to  the  allegations 
of  the  petition,  he  stooped  down  to  tie  his 
shoe,  and  was  struck  by  the  train.  It  nec- 
essarily follows  that  he  must  have  had  his 
bead  extended  over  some  portion  of  the  track, 
and  apparently  he  exercised  no  diligence  in 
his  own  behalf  to  avoid  the  injury  which 
overtook  him.  Under  the  holding  in  Central 
R.  Co.  V.  Ralford,  82  Ga.  4(i6,  0  S.  B.  160,  the 
obligation  of  a  railroad  company  towards 
one  using  a  path  running  along  the  track 
on  the  right  of  way  is  no  greater  than  that 
of  one  using  any  other  portion  of  the  right 
of  way.  While  it  seems  to  be  anomalous 
that  a  plaintiff  can  recover  by  showing  the  in- 
jury, if  the  presumption  of  negligence  arising 
against  the  railroad  company  is  not  rebutted, 
without  proving  the  specific  allegations  of 
negligence  contained   in  his  petition,   still. 


BQedtc  acts  of  negligence  upon  which  he  ex- 
pects to  recover  must  be  alleged.  As  held 
by  the  Supreme  Court  In  South.  Ga.  Ry.  Ca 
V.  Ryals,  123  Ga.  380,  51  S.  B.  428,  the  pre- 
sumption of  negligence  which  arises  under 
section  2321  of  the  Civil  Code  of  1805  is  only 
a  rule  of  evidence,  and  does  not  dispense  with 
the  proper  pleading  of  necessary  facts.  And 
while  a  plaintiff  may  recover,  so  far  as  the 
evidence  is  concerned,  on  the  presumption 
of  negligence,  he  can  only  recover  on  the 
specific  acts  of  negligence  alleged  as  the 
cause  of  his  injury.  Augusta  Ry.  ft  Blec.  Co. 
V.  Weekly,  124  Ga.  384,  52  S.  B.  444;  Cent 
R.  Co.  V.  Tucker,  70  Ga.  128,  4  S.  B.  5; 
Oentral  R.  Co.  v.  Avant  80  Ga.  105,  5  S.  B. 
78;  Cent  R.  Co.  v.  Nash,  81  Ga.  580,  7  S. 
B.  80a  The  petition  therefore  did  not  set 
out  failure  of  diligence  on  the  part  of  the 
defendant  company. 

Furthermore,  It  appears  from  the  allega- 
tions of  the  petition  that  thare  was  a  public 
street  parallel  with  the  railroad  right  of  way, 
which  the  deceased  could  have  used,  and 
thus  have  avoided  the  injury.  Or,  even  if 
he  had  chosen  to  use  the  pathway  where  he 
was  killed,  the  allegations  of  the  petition,  so 
far  from  negativing  the  idea  that  the  deceas- 
ed, by  the  exercise  of  ordinary  care,  could 
have  avoided  the  Injury,  make  it  apparent 
that  if  he  had  used  his  senses  of  sight  and 
hearing  in  his  own  behalf  in  an  ordinarily 
diligent  way,  the  casualty  could  have  been 
prevented.  Central  R.  Co.  v.  Smith,  78  Ga. 
604,  8  S.  B.  807;  Wilds  v.  B.  ft  W.  R.  Co.,  82 
Ga.  667,  0  S.  B.  505;  Smith  ▼.  Central  R. 
Co.,  82  Ga.  804,  10  S.  B.  Ill;  W.  ft  A.  R. 
Co.  v.  Ferguson,  113  Ga.  713,  30  S.  B.  806, 
54  L.  R.  A.  802.  As  said  by  the  Supreme 
Court  hi  Lloyd  v.  Ry.  Co.,  110  Ga.  167,  85 
S.  B.  170,  the  track  itself  is  an  Intimation 
of  danger  to  one  walking  upon  a  railroad 
track,  and  he  should  exercise  ordinary  care 
in  looking  and  listening  for  the  approach  of 
a  train  or  locomotive.  If  he  fails  to  do  this 
and  is  injured,  he  cannot  recover.  No  rea- 
son is  alleged  in  the  petition  why  the  hus- 
band of  the  plaintiff  did  not  or  could  not  see 
and  hear  the  approaching  train,  except  that 
the  bell  was  not  rung.  It  is  not  alleged  that 
those  in  charge  of  the  train  saw  the  decease 
ed  and  failed,  after  seeing  him,  to  use  all 
necessary  precautions  for  his  safety.  Under 
the  decision  in  the  Gravitt  Case,  and  others 
cited  above,  the  company  owed  the  deceased 
no  duty  of  checking  the  train  or  tolling  the 
bell.  While  the  writer  personally  does  not 
sympathize  with  the  principle  announced  in 
these  decisions,  still,  as  a  matter  of  law,  we 
are  bound  thereby.  This  case  would  seem 
to  be  controlled  by  the  principle,  announced 
in  W.  ft  A.  R.  Co.  v.  Ferguson,  j.13  Ga.  713. 
80  S.  B.  808,  54  L.  R.  A.  802,  that:  "If  there 
is  anything  present  at  the  time  and  place  of 
the  Injury  which  would  cause  an  ordinarily 
prudent  person  to  reasonably  apprehend  the 
probability,  even  if  not  the  possibility,  of 
danger  to  him  in  doing  an  act  which  he  is 


848 


00  SOUTHEASTERN  REPORTEB. 


(Qa. 


atwQt  to  perfonn,  tben  lie  moat  take  cmcli 
steps  as  an  ordinarily  prudent  person  would 
take  to  ascertain  whether  such  danger  ex- 
ists, as  well  as  to  avoid  the  consequences  of 
the  same  after  its  existence  is  ascertained. 
*  *  *  A  railroad  track  Is  a  place  of  dan- 
ger, and  one  who  goes  thereon  is  bound  to 
know  tliat  he  Is  going  into  a  place  where  he 
Is  subject  to  the  dangers  incident  to  the  c^ 
oration  of  trains  upon  that  track/* 

For  these  reasons,  the  demurrer  should 
have  been  sustained,  and  the  petition  dis- 
missed. 

Judgment  reversed. 

(3  G«.  App.  300) 

HUTCHINGS  V.  STATE.    (No.  80a) 
(Court  of  Appeals  of  Georgia.    Dec.  20,  1907.) 

1.  BuaOLABT— IlVDICTinBRT->Ol}THOt78K    DB- 
BCSnPTION. 

Ah  indictment  charging  a  buzglary  to  have 
been  committed  in  an  ontoouae,  contiguous  to 
or  within  the  curtilage,  need  not  describe  the 
same  as  having  been  committed  in  the  dwelling 
house,  or  that  the  outhouse  is  a  part  of  the 
dwelling  house.  The  words  "All  outhouses  con- 
tiguous to  or  within  the  curtilage  or  protection 
of  the  mansion  or  dwelling  houae  shall  be  con- 
sidered as  parts  of  the  same,"  as  well  as  the 
words,  "A  hired  room  or  apartment  in  a  public 
tavern,  inn,  or  boarding-house  shall  be  consider- 
ed as  the  dwelling-house  of  the  person  or  per- 
sons occupying  and  hiring  the  same,"  being  in- 
cluded in  the  statute,  are  sufficiently  descriptive. 
[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Burglary,  §  52.] 

2.  liABCEinr  ^  IROLUDED      OJTERSE  —  iRniGfT- 

MENT. 

An  indictment  for  burglaiv  may  charge  a 
larceny  after  the  breaking  and  entering  as  il- 
lustrative of  the  intent  with  which  the  burglary 
was  committed.  In  such  cases  the  defendant 
may  be  convicted  of  the  larceny,  though  not 
guilty  of  the  burglary. 

SBd.  Note.— -For  cases  in  point,  see  CJent.  Dig. 
.  27,  Indictment  and  Information,  §  608.] 

8.  BuBGLABT  —  Subject    or    Burglabt  — 

"Dwelling  House." 

A  bam  and  comcrlb  in  which  com  was 
stored  is  not  the  subject-matter  of  burglary, 
unless  it  be  proved  that  it  is  within  the  curti- 
lage of  a  dwelling  house,  or  unless  it  is  alleged 
and  proved  that  it  is  a  place  of  business.  A 
bam  inclosed  by  a  fence  disconnected  with  the 
dwelling,  and  no  porticm  of  which  is  applied 
to  the  purposes  of  a  dwelling  house,  is  not  a 
dwelling  house  within  tlie  terms  of  the  statute 
against  burglary. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  8,  Burglary,  §  52.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Ckyurt,  Polk  County; 
Price  Edwards,  Judge. 

Joe  HutcliingB  was  convicted  of  burglary, 
and  he  brings  error.    Reversed. 

Janes  &  Hutchens  and  J.  A.  Wright,  for 
plaintiff  in  error.  W.  K.  Fielder,  SoL  Gen., 
for  the  State. 

RUSSELIi,  J.  The  defendant  was  convicted 
of  burglary,  and  excepts  to  the  Judgment  of 
the  court  overruling  his  motion  for  new  trial. 
The  evidence  may  show  that  the  defendant 
stole  two  bushels  of  com,  but  does  not  show 


that  he  Is  guilty  of  the  offense  of  burglary. 
The.  special  exceptions  to  the  judge*s 
charge,  contained  in  the  amended  motion  for 
new  trial,  are  also  involved  in  the  demur- 
rer to  the  indictment,  and  in  the  general 
ground  that  the  verdict  is  contrary  to  the 
evidence;  so  that  we  shall  consider  the 
questions  raised  in  the  record,  first  by  de- 
terming  whether  the  verdict  of  guilty  is 
authorized  under  the  allegations  of  the  in- 
dictment or  by  the  evidence.  "Burgtery," 
as  defined  in  Ck>bb's  Digest  of  Laws,  p.  790, 
§  02y  "is  the  breaking  and  entering  in- 
to ttie  dwelling  or  mansion  house  of  another 
with  Intent  to  commit  a  felony.  All  out- 
houses contiguous  to  and  within  the  car- 
tilage or  protection  of  the  mansion  house 
shall  be  considered  as  parts  of  the  mansion 
or  dwelling  house.  A  hired  room  or  apart- 
ments in  a  public  tavern,  inn,  or  boarding 
house  shall  be  considered  as  the  dwelling 
house  of  the  person  or  persons  occupying  and 
hiring  the  same."  By  the  act  of  1886  (Acta. 
1866,  pp.  151,  162)  the  statute  was  amended. 
By  these  amendments  houses  other  than  the 
dwelling  were  added,  and  became  the  subject- 
matter  of  burglary.  These,  however,  were 
limited  to  storehouses  or  other  places  of 
business  where  valuable  goods,  wares,  prod- 
ucts, or  any  other  article  of  value  were  con- 
tained or  stored.  By  these  amendments,  the 
statute  was  brought  to  its  present  propor- 
tions as  it  appears  in  section  149,  Pen.  Code 
1896.  A  specific  objection  to  the  faidictment 
raised  by  the  demurrer  and  preserved  by  the 
exceptions  pendente  lite  is  that  the  indict- 
ment charged  the  defendant  with  breaking 
and  entering  a  bam  within  the  curtilage  and 
protection  of  the  dwelling  house  contiguous 
to  the  same,  the  same  being  an  outhouse,  and 
stole  the  com  h'om  said  barn,  when  it  should 
have  charged  that  the  burglary  was  done  in 
the  dwelling  house  itself,  or  should  have  al- 
leged that  the  bam  was  part  of  the  dwelling 
house.  It  is  well  settled  by  a  number  of 
cases  that,  where  a  party  is  indicted  for 
breaking  or  entering  an  outhouse  within  the 
curtilage  or  protection  of  a  mansion  or  dwell- 
ing, the  burglary  should  have  been  laid  as 
having  been  done  in  the  dwelling  house.  See 
Daniels  v.  State,  78  Ga.  101,  6  Am.  St  Rep. 
238.  But  this  method  is  not  exclusive.  It 
must  be  remembered  that  burglary  was  orig- 
inally an  offense  against  the  habitation  of 
the  citizen.  Burglary  may  be  committed,  in 
the  terms  of  the  statute,  where  there  is  no 
Intention  to  steal.  A  breaking  followed  by 
a  proved  theft  establishes  the  intention  of 
that  particular  breaking;  but,  if  nothing 
were  stolen,  it  would  not  follow  that  a  bur- 
glary had  not  been  committed.  The  offense, 
then,  being  originally  one  against  the  hab- 
itation of  the  citizen,  the  effect  of  the  amend- 
ment of  1866  was  to  ingraft  upon  the  com- 
mon-law offense  a  statutory  amendment  by 
which  burglary  could  be  committed  with  the 
intent  to  commit  larceny,  whereas  before  the 
breaking  was  burglaiy  when  the  intent  was 
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to  commit  a  felony,  and  a  new  class  of 
honses  was  added,  where  previously  only 
the  dwelling  or  mansion  was  the  subject-mat- 
ter of  burglary.  The  original  definition  in 
Gobb*s  Digest  followed  the  common  law  and, 
the  language  in  reference  to  outhouses  con- 
tiguous to  or  within  the  curtilage,  as  well  as 
the  proTision  in  regard  to  the  hired  room, 
were  adaptations  of  decisions  construing  the 
common-law  definition.  When  more  kinds  of 
houses  were  added  by  the  statute,  there  re- 
sulted a  modification  of  the  rule  of  pleading 
as  to  burglary,  so  as  to  bring  the  necessary 
and  proper  allegation  of  an  indictment  for 
burglary  within  the  perview  of  the  more  gen- 
eral proYislons  of  section  029  of  the  Penal 
Code  of  1895.  The  indictment  is  sufficiently 
technical  if  in  the  words  of  the  statute ;  thus 
rendering  inapplicable  the  rule  laid  down  by 
Wharton  (Whart  Criminal  Law,  §  815)  that 
"where  burglary  is  in  any  outhouse,  which, 
by  law,  is  considered  part  of  the  dwelling 
house,  it  must  still  be  laid  to  be  done  in  the 
dwelling  house." 

2.  Another  ground  of  the  demurrer  is  that 
the  indictment  charged  both  burglary  and 
larceny  from  the  house.  There  was  no  error 
In  oyerruling  this  demurrer.  The  Indictment 
does  not  join  the  charge  of  burglary  in  a 
count  with  larceny  from  the  house.  It  al- 
leges larceny  from  the  house  as  an  incident 
of  the  burglary.  It  is  permissible  either  to 
charge  a  burglary  and  larceny  in  the  same 
count,  or  to  add  a  count  for  larceny  from  the 
house  to  an  indictment  for  burglary.  The 
provision  with  reference  to  larceny  was  one 
of  the  additions  made  by  the  act  of  1866. 

8.  We  do  not  think  the  evidence  was  suf- 
ficient to  authorize  a  conviction  of  the  de- 
fendant of  the  offense  of  burglary.  The  evi- 
dence did  not  show  the  house  to  be  a  dwelling 
house  or  a  part  of  the  dwelling  house,  or 
contiguous  to  the  dwelling  house,  or  within 
the  curtilage  or  protection  of  the  dwelling 
house.  All  that  the  evidence  circumstantially 
showed  was  that  the  defendant  broke  open  a 
comcrib,  and  stole  a  little  more  than  a  bushel 
of  com.  A  comcrib,  unless  it  be  within  the 
curtilage,  is  not  the  subject-matter  of  burg- 
lary. The  breaking  and  entering  of  such  a 
bouse  is  larceny  from  the  house.  It  is  only 
when  the  comcrib  is  part  of  the  dwelling 
house  under  the  common  law,  or  when,  as 
explained  by  our  statute,  It  becomes  an  out- 
house contiguous  to  or  within  the  curtilage 
or  protection  of  the  mansion  or  dwelling 
house,  that  a  bam  or  comcrib  can  become 
subject-matter  of  burglary.  In  Bearden  v. 
State,  95  Ga.  469,  20  S.  B.  212  (which  we  find, 
upon  examination  of  the  original  record,  was 
a  case  very  similar  to  the  case  at  bar),  it  was 
held  that  "where  the  house  broken  and  enter- 
ed was  not  a  dwelling  nor  within  the  curtil- 
age, and  was  neither  alleged  nor  proved  to  be 
a  place  of  business,  but  was,  in  fact,  a  com- 
crib or  bam  in  which  com  was  stored,  there 
was  no  burglary.  The  offense  proved  was 
larceny  from  the  house  only."    In  the  Bear- 
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den  Case  there  was  direct  evidence  of  the 
breaking  and  theft;  while  in  the  present  case 
the  evidence  was  circumstantial.  In  the 
Bearden  Case  100  bushels  of  com  were  alleg- 
ed to  have  been  taken.  In  the  present  case 
the  indictment  alleges  2  bushels. 

The  evidence  in  this  case  shows  that  the 
bam  is  about  50  yards  from  the  dwelling 
house  of  the  prosecutor,  and  the  yard  of  the 
prosecutor  is  not  inclosed.  The  barn  and 
comcrib  is  inclosed  in  a  separate  inclosure 
by  a  high  plank  fence,  which  is  not  con- 
nected in  any  way  with  the  dwelling  house. 
The  bam,  therefore,  according  to  the  evi- 
dence, relies  for  its  protection,  not  upon  the 
inclosure  marking  the  curtilage  of  the  dwell- 
ing house,  but  upon  a  distinct  inclosure  of 
Its  own.  "Curtilage,"  as  defined  by  Borrlll  in 
his  Law  Dictionary,  "is  a  yard,  courtyard,  or 
piece  of  ground  lying  around  or  near  to  a 
dwelling  house  included  within  the  same 
fence."  State  v.  Taylor,  45  Me.  822.  "Cur- 
tilage in  law  means  a  fence  or  Inclosure  of 
a  small  piece  of  land  around  a  dwelling 
house,  usually  including  the  buildings  oc- 
cupied in  connection  with  the  house,  which 
Inclosure  may  consist  wholly  of  a  fence,  or 
partly  of  a  fence  and  partly  of  the>  exterior 
side  of  buildings  so  within  the  Inclosure." 
Commonwealth  v.  Bamey,  64  Mass.  482; 
Commonwealth  v.  Intoxicating  Liquors,  140 
Mass.  287,  3  N.  Bu  4.  "Curtilage  means  the 
yard  or  court  for  the  protection  and  security 
of  the  mansion  house ;  an  inclosure  belonging 
to  the  dwelling  house.  When  used  in  a 
penal  statute,  it  must  be  constmed  accord- 
ing to  the  strict  signification  of  the  term." 
State  V.  Shaw,  81  Me.  523,  525.  "Curtilage 
includes  the  yard,  garden,  or  field  which  is 
near  to  and  usually  in  connection  with  the 
dwelling."  Cook  v.  State,  83  Ala.  64,  8  South, 
849,  3  Am.  St  Rep.  688.  At  the  common 
law  the  word  "curtilage"  was  very  nearly 
synonymous  with  "courtyard."  As  we  have 
explained  above,  the  portion  of  the  defini- 
tion of  burglary,  contained  in  section  149 
of  the  Penal  Code  of  1895,  which  is  to  some 
extent  explanatory  of  the  nature  of  the 
houses  which  may  be  subject  to  burglary,  is 
an  adaptation  of  decisions  of  the  English 
courts  in  cases  of  burglary  under  the  com- 
mon law.  As  the  word  "curtilage"  is  thus 
used  it  always  denotes  an  inclosure,  includ- 
ing the  dwelling  house.  It  Is  true  that 
changed  conditions  in  this  country  and  the 
absence  of  fences  in  many  instances  may  nec- 
essarily affect  our  definition,  so  as  not  to  ren- 
der the  presence  of  an  inclosure  indispens- 
able. But  to  supply  the  place  of  an  inclosure 
there  must  be  apparent  a  necessity  for  the 
use  of  the  outhouse  alleged  to  be  within  the 
curtilage,  either  as  a  part  of  the  dwelling 
house  or  that  the  use  of  such  outhouse  is 
Indispensably  necessary  to  the  domestic  com- 
fort of  the  household  in  the  occupancy  of  the 
dwelling.  This  bam  cannot  by  any  rule  be 
constmed  as  part  of  the  dwelling  house,  and 
It  cannot  come  under  the  rale  laid  down  in 
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Bryant  ▼.  State,  60  Ga.  358,  where  a  gear- 
house  was  held  to  be  within  the  protection  of 
the  dwelling  house.  In  the  Bryant  Case  the 
yard  of  the  dwelling  house  was  inclosed  by 
a  fence  and  by  the  same  fence  as  the  gear- 
house;  and,  though  there  was  a  cross-fence 
between  the  dwelling  and  the  gearhouse, 
there  was  a  gate  between,  and  the  eyldence 
shows  that  it  was  always  left  open  at  night 
so  as  to  constitute  one  yard,  and  to  be  under 
the  protection  of  the  yard  dog.  In  that  case 
a  GOUYlctlon  upon  the  ground  that  the  proof 
was  that  the  gearhouse  was  within  the  in- 
closure  of  the  yard,  and  that,  though  sep- 
arate from  the  remainder  of  the  yard  by  a 
fence,  the  gate  opening  into  the  particular  In- 
closure  containing  the  gearhouse  was  always 
kept  open  at  night  so  as  to  have  the  protec- 
tion of  the  yard  dog  like  the  dwelling  and 
rest  of  the  yard. 

We  think,  therefore,  that  the  verdict  of 
guilty  of  burglary  was  not  supported  by  the 
evidence,  and  for  that  reason  the  Judge  er- 
red in  not  granting  a  new  trial.  The  circum- 
stances proved  may  establish  the  guilt  of  the 
defendant  of  the  theft  of  the  com,  but  there 
is  such  a  wide  difference  between  the  pen- 
alty which  may  be  inflicted  in  a  case  of  bur- 
glary and  that  allowable  in  cases  of  larceny 
that  the  defendant's  right  to  be  tried  for  the 
offense  of  which  he  is  really  guilty  affords 
an  unanswerable  reason  for  the  grant  of  a 
new  trial. 

Judgment  reversed. 


(3  Ga.  App.  283) 

WALKER  V.  SWIFT  TBRTILIZBR 

WORKS.     (No.  703.) 

(CJourt  of  Appeals  of  Georgia.    Dec.  20.  1907.) 

1.  Warr  of  Ebbor— Court  op  Appeals— Ju- 
BisDicnoN— Constitutional  Questions. 

By  tlie  constitutional  amendment  creating 
this  court,  certification  to  the  Supreme  Court 
is  required  only  when  *'a  question  is  raised  as 
to  the  construction  of  a  provision  of  the  Consti- 
tution of  this  state  or  of  the  United  States,  or 
as  to  the  constitutionality  of  an  act  of  the  Gen- 
eral Assembly  of  this  state  and  a  decision  of  the 
question  is  necessary  to  a  determination  of  the 
case.'*  A  contention  that  the  Supreme  Court, 
in  a  line  of  decisions,  has  violated  the  constitu- 
tional inhibition  against  the  judiciary  exercising 
legislative  functions,  or  that  the  effect  of  such 
decisions  is  to  deprive  the  complaining  party  of 
constitutional  guaranties,  does  not  raise  such  a 
question. 

[Ed.  Note.—For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  §  1770.] 

2.  Sami>— Discretion. 

While,  by  the  same  constitutional  amend- 
ment, **the  Court  of  Appeals  may  at  any  time 
certify  to  the  .Supreme  Court  any  other  question 
of  law  concerning  which  it  desires  the  instruc- 
tion of  the  Supreme  Court  for  proper  decision." 
this  court  will  not  abuse  this  privilege,  but,  in 
recognition  of  the  vast  amount  of  labor  now  im- 
posed upon  that  tribunal,  will  exercise  this  right 
sparingly. 

3.  Same— Rules. 

The  decisions  of  the  Supreme  Court  are 
binding  on  this  court  as  precedents.  This  court 
has  no  power  to  overrule  or  modify  them,  and, 
onder  rule  31  (57  S.  B.  xiil),  will  not  make  cer- 


tification to  the  Supreme  Court  for  the  purpose 
of  having  any  decision  modified  or  overruled, 
unless,  upon  a  consideration  of  the  question, 
this  court  is  ''of  opinion  that  the  decision  should 
be  modified  or  overruled,  or  that  the  question 
is  one  of  so  much  doubt  that  it  should  be  refer- 
red to  the  Supreme  Court  for  decision.*' 

4.  Gabnishicbnt  —  Propebtt  Subject  —  Db- 
fensbs  op  GARNisHEB—ExnfpnONfl— Waiv- 
er. 

Those  decisions  of  the  Supreme  Court  which 
hold  that  the  garnishee  may  set  op  that  the 
funds  in  his  hands  belonging  to  the  defendant 
are  not  subject  to  garnishment,  and  those  which 
hold  that  a  day  laborer  cannot  waive  or  conr 
tract  to  waive  the  exemption  of  his  wages  from 
process  of  garnishment,  are  too  sound  in  princi- 
ple to  be  questioned. 

[Ed.  Note.—For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  Garnishment,  §  260.] 

5.  Exemptions— Waiver. 

The  debtor  cannot,  even  by  an  independent 
contract  based  on  a  valuable  consideration,  make 
his  wages  earned  as  a  day  laborer  subject  to 
garnishment 

[Ed.  Note.—For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Exemptions,  §  115.] 

d.  Garnibhicent  —  Answer  of  Garnishee  — 

Verification  bt  Agent. 

An  answer  in  behalf  of  a  corporation  to  a 
summons  of  garnishment  may  be  verified  by  any 
agent  who  can  and  will  depose  positively  to  tne 
facts  stated  therein. 

[Ed.  Note.— For  cases  in  noint,  see  Cent.  Dig. 
vol.  24,  Garnishment,  §  266.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  B^ton  County ; 
J.  T.  Pendleton,  Judge. 

Action  by  John  G.  Walker  against  the 
Swift  Fertilizer  Works,  garnishee.  From  a 
judgment  for  the  latter,  the  former  brinss 
error.    Affirmed. 

Jno.  G.  Walker,  for  plaintiff  in  error.  T^e. 
Peeples,  Bryan  &  Jordan,  for  defendant  in 
error. 

POWELL,  J.  While  the  record  Is  volumi- 
nous, two  points  are  controlling.  The  defend- 
ant gave  the  plaintiff  a  note,  wherein  he  ex- 
pressly waived  his  right  of  exemption  from 
garnishment  as  to  the  wages  earned  by  him 
while  in  the  employment  of  the  garnishee. 
Afterwards,  In  order  to  get  a  garnishment 
proceeding  then  pending  dismissed,  he  con- 
tracted that  his  wages  now  in  question  should 
not  be  exempt,  but  should  be  subject  to  gar- 
nishment If  either  of  these  agreements  la 
enforceable,  the  judgment  In  the  garnishee's 
favor  is  erroneous.  The  other  point  is  that 
the  answer  of  the  garnishee  was  not  proper- 
ly verified.  The  timekeeper  of  the  ^mlshee 
(a  corporation)  verified  the  answer  positively. 
It  appeared  from  the  evidence  that  he  was 
cognizant  of  the  facts.  The  immediate  ex- 
ception before  us  is  the  overruling  in  the 
superior  court  of  a  certiorari  brought  to  re- 
verse a  judgment  in  the  justice's  court  In  fa- 
vor of  the  garnishee  who  admitted  funds,  but 
set  up  that  they  were  not  subject 

1.  The  plaintiff  in  error  vigorously  assails 
a  long  line  of  decisions  of  the  Supreme  Court 
holding  that  the  garnishee  may  set  up  that 
the  wages  in  his  hands  are  not  subject  to 
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garnishment,  and  also  the  decisions  that  hold 
or  tend  to  hold  that  the  debtor  cannot  make 
them  subject  by  a  waiver.  These  decisions 
and  the  effect  of  them,  it  is  contended,  seri- 
ously  impair  many  of  the  plaintlfTs  const!- 
tntional  rights.  The  attack  is  multiform. 
Among  other  things,  it  is  said  that  these  de- 
cisions are  yiolatiye  of  the  Oonstitution  be- 
cause they  amount  to  legislation  by  the  judi- 
cial department  Asserting  that  a  constitu- 
tional question  is  thus  raised.  It  is  suggested 
that  this  court  certify  it  to  the  Supreme 
Ck)art  No  such  constitutional  question  is 
presented  as  to  require  certification.  See 
constitational  amendment  establishing  the 
Court  of  Appeals  (Acts  1906,  p.  26) ;  Fews  t. 
State,  1  Ga.  App.  122,  58  S.  B.  64;  Hammock 
▼.  State,  1  Ga.  App.  126,  28  8.  E.  66 ;  Ander^ 
son  ▼.  State,  2  Ga.  App.  1,  58  S.  B.  401. 

2,  8.  Request  Is  also  made  to  review  some 
half  dozen  Supreme  Court  decisions  announ- 
cing rulings  of  the  nature  indicated  above, 
to  the  end  that  they  may  be  modified  or  over- 
ruled. It  is  reco^zed  by  able  counsel  for 
the  plaintiff  in  error  that  the  decisions  of  the 
Supreme  Court  are  binding  on  this  court  as 
precedents,  and  that  we  have  no  power  to 
overrule  or  modify  them,  and  we  are  there- 
fore requested  to  certify  the  question  of  their 
review  and  overruling  to  the  Supreme  Court 
We  have  this  power.  However,  in  the  light 
of  the  fact  that  the  Supreme  Court  of  this 
state,  with  the  quota  of  work  coming  to  it 
tlirough  the  ordinary  channels,  is  required  to 
perform  a  volume  of  labor  unequaled  by  any 
other  similar  tribunal  in  this  world,  save 
only  this  court,  we  are  hesitant  in  transfer- 
ring additional  burdens  to  it  Rule  81  of 
this  court  (57  S.  B.  xlii)  provides :  "Whenever 
counsel  in  a  case  in  this  court  desires  to  ques- 
tion or  to  review  one  or  more  decisions  of  the 
Supreme  Court  for  the  purpose  of  having  the 
same  modified  or  overruled,  a  written  re- 
quest to  that  effect  shall  be  expressly  pre- 
sented in  the  brief  of  counsel.  If,  upon  con- 
sideration of  the  question,  this  court  is  of 
opinion  that  the  decision  should  be  modified 
or  overruled,  or  that  the  question  is  one  of 
so  much  doubt  that  it  should  be  referred  to 
the  Supreme  Ck>urt  for  consideration,  this 
court  will  certify  such  question  to  the  Su- 
preme Court" 

4.  The  argument  of  counsel  against  these 
precedents  of  the  Supreme  Court  while  vehe- 
ment iB  gracious.  His  expressions  of  ven- 
eration for  the  judges  who  made  these  rul- 
ings are  abundant;  his  attack  upon  the  deci- 
sions themselves  unsparing.  For  exampfe, 
he  says:  "With  profoundest  respect  for 
Georgia's  chief  judiciary,  and  with  veneration 
and  fond  recollections  of  having  known  and 
loved  some  of  the  former  chief  judiciary 
(than  whom  no  state  can  boast  of  abler  ju- 
rists or  better  men),  the  plaintiff  questions 
their  former  rulings;  also  observing  that  na- 
ture lent  them,  as  us,  lame  reason's  lamp,  in- 
stead of  unerring  intuition,  to  light  the  way 
ol  truth  in  theirs,  now  our,  little  nursery." 


Somehow,  this  brings  to  our  mind  on  episode 
naitated  of  the  memorable  Jack  Falstaff: 
"Falstaff:  Sirrah,  what  says  the  doctor  to 
my  water.  Page:  He  said,  sir,  the  water 
itself  was  a  good,  healthy  water;  but  for  the 
party  that  owed  it,  he  might  have  more  dis- 
eases than  J^e  knew  for."  In  this  case,  how- 
ever, counsel  condemns  the  water  and  praises 
the  men  who  "owed"  It.  We  can  condemn 
neither.  To  our  minds  the  decisions  are  ab- 
solutely sound  in  law  and  In  reason. 

5.  Instead  of  limiting  the  Supreme  Court 
decisions  upon  the  inability  of  laborers  to 
waive  exemptions  from  garnishment,  this 
court  has,  in  the  recent  case  of  Traders'  In- 
vestment Company  v.  Macon  Ry.  &  Light  Co., 
No.  616,  8  Ga.  App. ,  59  S.  B.  454,  extend- 
ed them.  Such  contracts,  whether  general  or 
special,  whether  made  in  connection  with  the 
incurring  of  the  original  Indebtedness  or 
made  subsequently  upon  new  consideration, 
are  contrary  to  public  policy.  Contracts  con- 
trary to  public  policy,  no  matter  how  solemn- 
ly or  explicitly  made,  are  void.  Civ.  Code 
1895,  S  3668.  The  exemption  from  process  of 
garnishment  Is  a  limitation  upon  the  scope  of 
the  processes  of  the  court  The  "so  far  shalt 
thou  go,  and  no  further,"  of  the  law,  cannot 
be  repealed  even  by  those  to  whose  benefit 
the  prohibition  may  in  Individual  cases  Inure. 
The  arm  of  the  court  niade  short  by  the  law 
itself,  cannot  be  extended  by  the  act  of  the 
parties. 

6.  The  verification  of  the  answer  of  the 
garnishee  by  the  timekeeper  was  sufficient 
Plant  V.  Mutual  Life  Ins.  Co.,  92  Ga.  636,  19 
S.  B.  719. 

Judgment  afllrmed. 


(78  8.  C.  184) 
STATB  V.  PERRY. 
(Supreme   Court  of    South   Carolina.    Aug.   5, 
1907.    On  Rehearing,  Sept  17,  1907.) 

1.  HOMICinB— BVIDEKCE. 

Where,  on  trial  for  mnrder,  the  evidence 
showed  that  the  fence  of  deceased  was  down, 
and  his  stock  trespassed  on  defendant's  crop, 
it  was  not- competent  to  show  that  he  did  not 
try  to  rebuild  the  fence,  unless  it  appeared  that 
the  reason  he  did  not  was  to  permit  his  stock 
to  trespass  on  defendant's  com. 

2.  Same— Instructions. 

It  is  the  duty  of  the  judge  to  define  the 
different  degrees  of  homicide,  and  of  the  jury  to 
determine  of  which  the  accused  was  guilty. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  26,  Homicide,  §  639.] 

8.  Same— Appeal. 

Where  the  evidence  tends  to  show  defend' 
ant  guilty  of  murder,  he  cannot  complain  of  a 
conviction  of  manslaughter. 

(Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  26.  Homicide,  §  722.] 

Appeal  from  General  Sessions  Circuit  Court 
of  Saluda  County;  Dantzler,  Judge. 

John  C.  Perry  was  convicted  of  man- 
slaughter, and  appeals.     AfBrmed. 

Johnstone  ft  Cromer  and  Able  ft  Blease,  for 
appellant  R.  A.  Cooper  and  Thurmond  ft 
Ramage,  for  the  State. 
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GARY,  A.  J.  Tbe  defendant  was  tried 
on  an  indictment  for  murder,  convicted  of 
manslaughter,  T^itb  a  recommendation  to 
the  mercy  of  the  court,  and  sentenced  to  a 
term  of  flye  years  in  the  penitentiary.  He 
appealed  upon  numerous  exceptions,  but 
abandoned  all  except  the  seventh,  ninth, 
tenth  and  eleventh. 

1.  The  seventh  exception  is  as  follows: 
"Because  the  court  erred  In  the  following 
ruling,  examination  of  Mose  Farrow,  testify- 
ing as  to  his  knowledge  as  to  cause  of  Wills' 
stock  trespassing  on  Perry:  'Q.  The  Court: 
Why?  A.  Because  the  old  fence  was  down, 
and  they  would  Just  go  right  on  in  the  com. 
Q.  Mr.  Blease:  He  didn't  try  to  build  any, 
did  he?  A.  No,  sir.  The  Court:  I  don't 
know  about  that  Just  strike  that  out,  Mr. 
Stenographer.  The  fence  was  down ;  let  that 
go* — the  error  being  that  the  evidence  shows 
willful  and  malicious  trespass,  and  was 
competent  for  the  consideration  of  the  Jury, 
under  the  circumstances  of  this  homicide." 
It  seems  that  the  difficulty  arose  out  of  the 
fact  that  live  stock  of  the  deceased  trespass- 
ed upon  the  lands  of  the  defendant  It  will 
be  observed  that  his  honor,  the  presiding 
Judge,  permitted  that  portion  of  the  testi- 
mony to  remain  in  the  record,  where  the  wit- 
ness testified  that  the  fence  was  down.  The 
further  fact  that  the  deceased  did  not  at^ 
tempt  to  build  the  fence  was  not  material, 
unless  it  had  also  been  made  to  appear  that 
the  reason  he  did  not  attempt  to  build  was 
in  order  that  his  stock  might  trespass  upon 
Perry's  lands.    This  exception  is  overruled. 

2.  The  remaining  exceptions  will  be  con- 
sidered together,  and  are  as  follows:  "(d) 
The  court  erred  in  charging  that  a  verdict  of 
manslaughter  might  be  rendered  in  this  case, 
because  there  was  absolutely  no  evidence  of 
any  cause  for  a  sudden  heat  and  passion,  and 
the  only  verdict  responsive  to  the  testimony 
in  this  case  should  have  been  guilty,  with 
or  without  recommendation  to  mercy,  or  not 
guilty.  (10)  Because  the  Jury  erred  In  reach- 
ing a  verdict  of  guilty  of  manslaughter,  with 
a  recommendation  to  mercy,  because  such 
verdict  was  not  responsive  to  the  testimony, 
and  there  is  no  testimony  to  substantiate  the 
same.  The  defendant  is  either  guilty  of 
murder,  or  he  is  guilty  of  no  olTense.  (11) 
Because  the  court  erred  in  overruling  the  mo- 
tion of  the  defendant  for  a  new  trial,  when 
it  appeared  that  the  verdict  of  the  Jury  was 
not  responsive  to  the  testimony  in  the  case, 
and  there  was  positively  no  testimony  what- 
ever upon  which  to  rest  the  verdict  found." 
In  the  case  of  State  v.  Turner,  29  8.  C.  34, 
43,  6  S.  E.  891,  893  (13  Am.  St  Rep.  706), 
the  court  uses  this  language:  "The  degree 
of  a  homicide  in  any  special  case  depends 
upon  the  motive  which  prompted  the  killing, 
and  this  is  a  matter  entirely  for  the  Jury. 
The  Judge  should  define  and  explain  these 
dilTerent  degrees,  and  the  Jury  must  be  gov- 
erned by  the  definition  and  explanations  glv- 
eOi     But  whether  any  particular  crime  as 


defined  by  the  Judge  has  he&a,  committed«  or 
whether  the  case  is  one  of  self-defense,  as 
explained  by  the  Judge,  is  a  question  of  fact, 
and  is  alone  for  the  Jury."  There  was  testi- 
mony tending  to  show  that  the  defendant 
was  guilty  of  murder.  Therefore  he  has  no 
Just  cause  to  complain  that  the  Jury  took  a 
merciful  view  of  his  case,  and  simply  found 
him  guilty  of  manslaughter.  These  excep- 
tions are  also  overruled. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

On  Rehearing. 

PER  CURIAM.  After  careful  considera- 
tion of  the  ];)etition  herein,  the  court  fails  to 
discover  wherein  any  material  question  of 
law  or  fact  has  either  been  overlooked  or 
disregarded.  It  is  therefore  ordered  that  the 
petition  for  a  rehearing  be  dismissed,  and 
that  the  order  heretofore  granted  staying 
the  remittitur  be  revoked. 


(78  S.  C.  187; 
WINDHAM  et  al.  v.  HOWELL  et  aL 
(Supreme  (Ik>urt  of  South  Carolina.    July  10^ 
1907.    On  Rehearing,  Sept  17,  1907.) 

1.  Deed— CoNSTBUcnoN— Natubb  of  Estatx. 

A  deed  conveying  land  to  the  grantee  and 
at  her  death  to  her  children  named,  to  have  and 
to  hold  "in  warranty  to  B.  and  her  heirs,"  car- 
ries a  life  estate  to  the  grantee. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Deeds,  H  360^65.] 

2.  Appeal— Hasmless  Ebbob. 

Where,  in  partition,  the  conrt  should  have 
directed  a  verdict  against  defendants,  and  does 
not,  but  withdraws  from  the  jury  the  general 
issue  of  title  set  up  by  defendants,  and  submits 
a  special  issue,  the  error  is  harmless,  and  the 
special  issue  may  be  sustained  on  the  ground 
that  the  chancellor  has  a  right  to  submit  a 
special  issue  to  a  jury. 
8.  Pabtition— Issues. 

Where,  in  partition,  defendants  set  up 
paramount  title,  whether  one  tenant  in  common 
has  transferred  his  interest  to  another  Is  not 
in  issue. 

4.  ALTEBATION  of  lR8TBmfBnT»— Evidekcb. 

On  the  qnestlon  whether  alterations  in  a 
deed  were  made  after  its  execution,  where  a 
witness  testifies  that  thev  were  made  by  a  par- 
ticular person,  he  should  not  state  the  reasons 
given  by  such  person  for  the  act. 

5.  EVIDENCB--DEGLABATIONB   OF    Ck>-TERANT. 

Declarations  of  one  co-tenant  against  in- 
terest are  inadmissible  against  his  co-tenants. 

6.  PABTmoN— Rbfbbence. 

In  partition,  where  the  question  of  transfer 
of  one  interest  and  of  an  accounting  are  in- 
volved, the  court  may  refer  all  issues  without 
consent ;  the  party  denying  the  transfer  not  ob- 
jecting. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  38,  Partition,  §  192.] 

Woods,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Conrt 
of  Darlington  County;   Gage,  Jndge. 

Action  by  H.  H.  Windham  and  others 
against  George  C.  Howell  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  George  C 
Howell  and  Louisiana  Howell  appeaL  Af- 
firmed. 
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B.  O.  Woods  and  Stevenson  &  Matheson, 
tot  appellants,  Qeo.  W.  Brown  and  B.  W. 
Sband,  for  respondents. 

JONES,  J.  This  action  was  commenced  for 
the  partition  of  certain  lands  in  Darlington 
county.  The  defendants,  Geoi^e  0.  Howell 
and  Louisiana  Howell,  answered,  denying  the 
allegations  of  the  complaint  and  setting  up 
title  to  the  land  described.  The  first  trial  of 
this  issue  of  title  was  before  Judge  Townsend 
and  a  Jury,  and  resulted  in  a  verdict  for  the  de- 
fendants, under  the  direction  of  the  court  On 
appeal  this  court  reversed  said  judgment  and 
remanded  the  case  **for  trial  of  the  issue  of  ti- 
tle as  made  by  the  pleadings."  68&C.478,  47 
S.  E.  715.  Thereafter  the  case  came  on  for 
trial  before  Judge  Qage  and  a  jury.  After 
considerable  testimony  was  Introduced  for 
plaintiffs  and  defendants.  Judge  Gage,  stating 
what  he  conceived  to  be  the  issue  in  the  case, 
submitted  in  his  charge  the  following  special 
issue  to  the  jury :  "Were  the  names  of  John 
W.  Windham,  G.  M.  Windham,  Mary  L.  Wadp 
ford,  and  Eliza  Troublefleld  in  the  deed  in 
issue  there  written  before  James  Windham 
signed  and  delivered  the  deed,  or  after  he 
signed  and  delivered  the  deed?"  Upon  this  is- 
sue the  jury  found  that  the  names  were  writ- 
ten in  tlie  deed  ^'before"  its  execution,  judg- 
ment was  entered  accordingly,  and  order 
granted  by  Judge  Gage  referring  all  the 
equitable  Issues  to  the  master,  from  which 
this  appeal  is  taken.  In  his  order  Judge 
Gage,  among  other  things,  said:  "Both  par- 
ties claimed  under  the  deed  of  James  Wind- 
ham to  Eliza  Windham  and, others.  That 
deed  created  only  a  life  estate,  and  it  has 
been  so  held  by  the  Supreme  Court  on  appeal 
in  this  case  in  a  former  judgment  herein. 
That  being  so,  and  the  uncontradicted  testi- 
mony showing  that  some  of  the  plaintiffs  and 
defendant  Louisiana  Howell  have  interests 
in  the  property  that  Is  subject  to  partition, 
the  plaintiffs  are  entitled  to  proceed  on  the 
equity  side  of  this  court  for  such  further  pro- 
ceedings as  may  be  necessary  and  proper  to 
effectuate  the  partition." 

1.  We  first  consider  the  exceptions  to  Judge 
Gage's  construction  of  the  deed  of  James 
Windham  to  Eliza  J.  Windham  and  others, 
dated  December  14,  1867,  under  which  both 
parties  claim.  The  deed  conveyed  the  land 
"imto  the  said  Eliza  J.  Windham  forever, 
and  at  her  death  to  her  children  [and  also  to 
John  W.  Windham,  C.  M.  Windham,  Mary  B. 
Wadford,  Eliza  Troublefleld,  wife  of  Thomas 
Troublefield]  ^  ^  ^  to  have  and  to  hold 
♦  ♦  •  said  premises,  •  •  ♦»•  with  clause 
of  warranty  "unto  the  said  Eliza  J.  Windham 
and  her  heirs."  The  question  submitted  to  the 
jury  was  whether  the  words  we  have  plac- 
ed in  brackets  above  were  in  the  deed  when 
executed.  In  disposing  of  the  former  appeal, 
this  court  assumed  as  the  proper  construc- 
tion of  this  deed  that  Eliza  J.  Windham  did 
not  take  in  fee  simple,  but  a  life  estate,  and 
that  on  her  death  in  1900  her  children,  Lula 


Windham,  plaintiff,  and  Louisiana  Howell, 
defendant  became  tenants  in  common  for 
life  with  Eliza  Troublefield;  hence  there  were 
tenants  in  common  for  life  before  the  court 
entitled  to  partition.  The  appellants  contend 
that  the  construction  of  the  deed  was  not 
necessarily  involved  in  the  former  appeal, 
and  that  a  proper  construction  would  give 
Eliza  J.  Windham  the  fee.  We  do  not  so 
hold.  This  being  a  deed  as  distinguished 
from  a  will,  and  involving  no  element  of 
trust,  it  is  to  be  construed  under  the  strict 
rules  of  common  law.  The  word  "forever** 
after  the  name  of  Eliza  Windham,  not  being 
a  word  of  inheritance,  cannot  operate  to  en- 
large her  estate  beyond  a  life  estate.  Vam  v. 
Vam,  32  S.  C.  77,  10  S.  E.  829 ;  Harrelson  v. 
Sarvis,  39  S.  G.  18.  17  S.  B.  368;  Jones  v. 
Swearingen,  42  S.  C.  65,  19  S.  B.  947.  There 
is  nothing  in  the  habendum  clause  to  enlarge 
the  estate  conveyed  in  the  granting  clause  so 
as  to  bring  the  case  within  the  rule  In  Chavis 
V.  Chavis,  67  S.  C.  173,  35  S.  B.  507.  There 
being  no  words  of  inheritance  in  the  granting 
clause,  the  life  estate  therein  conveyed  can- 
not be  enlarged  into  a  fee  by  the  warranty 
clause.  Jordan  v.  Neece,  36  S.  C.  295,  15  S. 
B.  202,  31  Am.  St  Rep.  869;  McMichael  v. 
McMichael,  51  S.  C.  558,  29  S.  E.  403.  Cases 
construing  wills  and  deeds  involving  trusts 
are  not  in  point 

2.  We  next  consider  the  exceptions  alleg- 
ing error  in  submitting  to  the  jury  the  special 
Issue  instead  of  the  general  issue  of  title. 
It  is  settled  by  many  cases  in  this  state  that 
this  Is  an  equity  cause.  When  defendant's 
answer  raises  an  issue  of  paramount  title 
to  land,  such  as  would,  if  established,  de- 
feat plaintifTs  action,  it  is  the  duty  of  the 
court  to  submit  to  a  jury  the  issue  of  title 
as  raised  by  the  pleadings.  McGee  v.  Hall, 
23  S.  C.  892;  Sale  v.  Meggett,  25  S.  0.  72; 
Beams  v.  Spann,  28  S.  C.  538,  6  S.  E.  325; 
Carrigan  v.  Evans,  31  S.  C.  265,  9  S.  E.  852 ; 
Capell  V.  Moses,  36  S.  a  561,  15  S.  E.  711; 
Bank  v.  Peterkin,  52  S.  C.  236, 29  S.  E.  546, 68 
Am.  St  Bep.  900;  Tyler  v.  Williams,  53  S.  0. 
875, 31  S.  E.  298  ;  Barnes  v.  Bodgers,  54  S.  C. 
123, 31  S.  E.  885.  In  such  cases,  when  each  of 
two  or  more  defendants  sets  up  as  against  the 
plaintiff  and  the  other  codefendant  independ- 
ent title  in  himself,  it  should  be  submitted  to 
the  jury  to  determine  the  issue,  not  only  as  be- 
tween plaintiff  and  defendants,  but  also  as  be- 
tween the  codefendants,  if  this  is  essential  to 
an  effective  partition.  Sumner  v.  Harrison,  54 
S.  C.  359,  32  S.  B.  572.  The  appellants  in- 
voke these  rules  to  overthrow  the  action  of 
the  circuit  court,  and  it  is  necessary  to  in- 
quire whether  the  case  made  falls  within 
these  rules.  Is  there  anything  tending  to 
show  such  Independent,  exclusive,  paramount 
title  in  themselves  as  would  defeat  plaintiff's 
right  of  partition?  It  was  undisputed  that 
both  sides  claimed  under  the  deed  which  we 
have  construed  above.  It  is  true  appellants 
were  in  possession  of  the  land  claiming  ex- 
clusive title  in  fee  under  said  deed  and  the 
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conveyance  to  them  by  Eliza  J.  Windham; 
but,  aa  Eliza  J.  Windham  could  only  convey 
her  life  estate  and  died  in  1900,  her  deed,  as 
matter  of  law  was  of  no  avail  against  those 
having  right  of  partition  as  tenants  in  com- 
mon for  her  life  under  the  deed  of  James 
Windham.  On  this  issue,  depending  alone 
upon  the  construction  of  a  written  instru- 
ment and  undisputed  facts  leaving  room  for 
but  one  conclusion,  the  court  had  the  power 
to  direct  a  verdict  finding  against  defendant's 
claim  of  independent  title.'  Barnes  v.  Rod- 
gers,  54  S.  C.  123,  81  S.  E.  885;  Gilreath  v. 
rurman,  67  S.  C  289,  35  S.  E.  616;  Sudduth 
V.  Sumeral.  61  S.  C.  287,  39  S.  E.  634,  85  Am. 
St  Rep.  883.  This  may  have  been,  strictly 
speaking,  the  most  regular  procedure,  but  the 
appellant  having  utterly  failed  to  show  any 
evidence  of  independent,  paramount  title,  but, 
on  the  contrary,  showing  reliance  on  the  same 
title  under  which  partition  is  sought,  the 
court  would  be  stickling  for  mere  form  to  re- 
mand the  case  for  resubmission  to  the  jury 
when  the  inevitable  result  would  be  a  direc- 
tion of  verdict  against  appellant  on  the  gen- 
eral issue  t)f  paramount  title.  .  In  such  cir- 
cumstances the  appellant  received  no  preju- 
dice by  the  withdrawal  of  the  general  issue 
from  the  jury. 

8.  At  this  point  we  will  consider  the  excep- 
tion alleging  error  in  refusing  the  motion  to 
direct  a  verdict  against  the  plaintiff  A.  H. 
Windham.  The  complaint  alleged  that  Eliza 
Troublefleld  has  conveyed  her  estate  in  the 
premises  to  A.  H.  Windham,  and  this  was 
denied  by  the  answer  of  Eliza  Troublefleld 
and  the  appellants.  No  evidence  was  offered 
to  prove  this  allegation.  But  it  was  not  ma- 
terial to  any  Interest  of  the  appellant  to  de- 
termine by  Jury  whether  A.  H.  Windham 
had  acquired  the  interest  of  Eliza  Trouble- 
fleld claimed  to  be  tenant  in  common  with 
appellants.  Eliza  Troublefleld  has  not  ex- 
cepted to  the  action  of  the  court,  and  there- 
fore acquiesces  in  the  reservation  of  the 
matter  for  determination  by  the  court  of 
equity.  Moreover,  the  question  whether  Eliza 
Troublefleld  as  a  tenant  in  common  has 
transferred  her  interest  to  A.  H.  Windham 
has  no  reference  whatever  to  the  question 
whether  appellants  had  such  paramount  title 
as  would  defeat  the  action  for  partition. 
With  reference  to  the  special  Issue  submitted 
to  the  jury,  the  action  of  the  circuit  court 
may  be  sustained  on  the  ground  that  in  an 
equity  case  the  chancellor  may  refer  Issues  to 
a  jury  for  the  enlightenment  of  his  conscience. 
Hammond  v.  Foreman,  43  S.  G.  264,  21  S. 
E.  3;  Mortgage  Co.  v.  Gilliam,  49  S.  C.  356, 
26  S.  E.  990,  29  S.  E.  203.  Judge  Gage  having 
affirmed  the  special  flnding  of  the  jury,  this 
finding  of  fact  must  stand,  unless  the  excep- 
tions to  the  rulings  as  to  the  admissibility  of 
testimony  show  such  material  error  as  should 
work  a  reversal. 

4.  It  Is  excepted  that  it  was  error  to  re- 
fuse to  allow  Mrs.  Howell  to  state  what  rea- 
son her  father,  Eli  Windham,  gave  to  Mr. 


Atkinson  for  inserting  the  names  in  the 
deed  made  by  James  Windham ;  she  having 
testified  that  Eli  Windham  accomplished  the 
interlineation  through  Atkinson.  The  ruling 
was  correct  The  witness  having  testified 
that  the  interlineation  was  made  by  Eli 
Windham,  his  declarations  as  to  his  reasons 
therefor  were  not  material,  when  the  Issue 
was  whether  the  interlineation  was,  in  fact, 
made  subsequent  to  the  execution  of  the  deed. 
5.  It  is  further  excepted  that  there  was 
error  in  refusing  to  permit  Mrs.  Odem  to 
state  a  conversation  between  Eliza  Tronble- 
field  and  Mr&  Howell,  as  Eliza  Troublefleld 
is  a  party  to  the  action  and  her  declarations 
against  interest  should  be  admissible.  On 
the  death  of  Eliza  J.  Windham  in  1900  Eliza 
Troublefield  became  a  tenant  In  common  for 
life  of  the  premises  conveyed  in  the  deed  of 
James  Windham,  if  the  interlineation  con- 
taining her  name  as  grantee  was  made  at  the 
time  of  the  execution  of  the  deed.  The  ob- 
ject of  the  proposed  testimony  was  to  cor- 
roborate the  testimony  of  Mrs.  Howell  to  the 
effect  that  in  a  conversation  with  Eliza 
Troublefield,  about  four  years  before  the 
trial  in  1906»  Eliza  Troublefield  declared  to 
Mrs.  Howell,  in  the  presence  of  Mrs.  Odem, 
that  she  saw  Mr.  Atkinson  make  the  inter- 
lineation In  the  deed.  As  this  was  alleged 
to  have  been  done  after  the  execution  of  the 
deed,  it  was  against  the  Interest  of  Eliza 
Troublefield  to  make  such  declaration.  She 
is  a  party  to  the  action,  and  there  was  no 
evidence  that  she  had  conveyed  her  interest 
in  the  premises.  How  far  are  her  declara- 
tions or  admissions  competent  In  this  case? 
Whatever  Interest  she  took  under  the  deed 
was  not  a  joint  interest,  but  a  tenancy  in 
,  common.  The  declarations  of  one  tenant  in 
common  of  real  property  are  not  admissible 
against  the  others.  2  Wlgmore  on  Ev.  §  1081. 
There  was  no  evidence  whatever  tending  to 
show  that  the  parties  whose  names  appeared 
in  the  interlined  words  had  anything  to  do 
with  their  insertion,  or  that  there  was  sach 
a  conspiracy  among  them  to  procure  the  In- 
terlineation as  would  make  the  declaration 
of  one  during  the  joint  enterprise  admissible 
against  the  others.  If  the  name  of  Eliza 
Troublefield  alone  had  appeared  in  the  inter- 
lineation, her  declaration  would  have  been 
admissible  as  against  herself,  but,  as  the 
Interlineation  under  all  testimony  was  done 
at  one  time  and  there  is  no  ground  upon 
which  her  name  alone  may  be  stricken  from 
the  deed,  her  declaration  was  properly  ex- 
cluded. The  general  rule  undoubtedly  is  that 
the  declarations  or  admissions  of  a  party  to 
a  suit  may  be  given  in  evidence  by  the  ad- 
verse party  as  against  all  associated  with 
the  declarant  by  joint  interest  or  privity  of 
design  or  combination.  It  is  also  true,  as  a 
general  rule,  that  the  admission  of  a  party 
may  be  given  in  evidence  by  the  adverse  par- 
ty as  against  the  declarant  But  this  latter 
rule  does  not  apply  when  the  effect  of  the 
declarations  or  admissions  must  necessarily 
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be  to  prejudice  the  several  and  Independent 
interest  of  those  against  whom  snch  declara- 
tions are  not  directly  admissible,  and  the 
case  is  such  as  will  not  permit  the  admissions 
to  operate  to  the  prejudice  of  the  declarant 
alone. 

The  following  cases  support  the  yiew  that 
the  testimony  was  not  admissible:  Dale's 
Appeal,  57  Conn.  127,  17  Atl.  757;  McMillan 
▼.  McDUl,  110  111.  47;  Hayes  t.  Bnrkam,  67 
Ind.  359;  In  re  Will  of  Mary  Ames,  51  Iowa, 
596,  2  N.  W«  408;  O'Ooilnor  T.  Madison,  98 
Mich.  183,  57  N.  W.  105;  Prewett  ▼.  Coop- 
wood,  30  Miss.  369;  Clark  t.  Morrison,  25 
Pa.  453;  Forney  ▼.  Ferrell,  4  W.  Va.  729; 
Shaller  t.  Bnmetead,  99  Mass.  127;  In  re 
Kennedy's  Will,  167  N.  Y.  163,  60  N.  B.  446. 
The  rule  announced  accords  with  Dlllard  t. 
Dlllard,  2  Strob.  94  and  does  not  conflict  with 
Peoples  ▼.  Stevens,  8  Rich.  Law,  198,  64  Am. 
Dec.  750.  In  the  last-mentioned  case,  the 
court  held  that  the  declarations  of  executors, 
who  are  also  legatees,  propounding  a  will  for 
probate  may  be  given  In  evidence  by  the  next 
of  kin.  Judges  O'Neale,  Whitner,  and  Munro 
were  of  the  opinion  that  the  declarants  had 
a  Joint  interest,  and  Jointly  represented  all 
claiming  under  the  will,  and,  further,  that 
the  evidence  showed  a  combination  to  obtain 
a  common  end.  Judges  Wardlaw,  Withers, 
and  Glover  placed  their  concurrence  on  the 
latter  ground,  viz.,  that  a  confederacy  had 
been  shown,  and  the  admission  of  one  con- 
federate would  bind  the  other.  The  view 
that  the  rule  stated  in  this  opinion  would 
exclude  the  declarations  of  all  the  adverse 
parties  In  interest  separately  made  and  of- 
fered to  be  proven  does  not  necessarily  fol- 
low for  the  reason  that  a  court,  advised  that 
it  is  proposed  to  ofTer  declarations  affecting 
all  the  parties,  might  admit  the  declarations 
of  one,  subject  to  be  stricken  out  if  not 
followed  up  as  proposed,  and  subject,  further, 
to  Instructions  to  the  Jury  that  the  declara- 
tions as  to  one  shall  affect  only  that  one,  and, 
if  the.  testimony  as  to  the  declarations  of 
any  one  Is  disbelieved,  the  Jury  must  also 
disregard  the  testimony  as  to  the  declarations 
of  the  other ;  the  issue  being  single,  whether 
all  the  interlined  words  were  In  or  out  of* 
the  deed  at  execution  precisely  as  in  the  case 
when  the  issue  is  will  or  no  will.  Otherwise 
you  permit  the  rule  allowing  the  declarations 
of  a  party  against  interest  to  destroy  the 
rule  disallowing  the  declarations  of  one  party 
to  afPect  the  interest  of  another  party  not 
associated  by  Joint  interest  or  privity. 

Hie  suggestion  that  the  plaintiffs,  l^  this 
form  of  action,  have  voluntarily  deprived 
themselves  of  the  right  of  objecting  to  the 
declaration  of  a  tenant  in  conmion  to  affect 
their  interest,  ought  not  to  prevail,  for  the 
reason  that  plaintiffs  had  the  right  to  bring 
action  for  partition  and  in  such  action  were 
compelled  to  make  all  tenants  in  common 
parties,  and  had  the  right  to  believe,  if  their 
minds  adverted  to  the  subject  at  all,  that  the 


declarations  of  a  defendant  co-tenant  were 
not  admissible  against  them. 

6.  The  remaining  question  is  whether  the 
circuit  court  erred  in  referring  all  the  other  ia- 
sues  of  law  and  fact  to  the  master  without 
consent  of  appellants.  It  has  been  determined 
that  appellants  are  not  entitled  to  a  trial 
by  Jury  as  matter  of  right,  since  it  now  ap- 
I>ears  conclusively  that  the  title  claimed  by 
them  Is  not  paramount  to,  but  entirely  con- 
sistent with,  the  right  of  partition  sought  to 
be  enforced.  Hence  the  order  of  reference 
cannot  be  impeached  on  the  ground  that  it 
denies  appellant's  mode  of  trial  to  which 
they  are  entitled  by  law.  The  issues  now 
remaining  are  purely  equitable.  Section  293 
of  the  Code  of  Procedure  of  1902  authorizes 
the  court  in  such  cases  to  order  a  reference 
v^ithout  consent  (1)  Where  the  trial  of  an 
issue  of  fact  shall  require  a  long  account  on 
either  side;  (2)  where  the  taking  of  an  ac- 
count shall  be  necessary  for  the  information 
of  the  court  before  Judgment,  etc.;  (3)  where 
a  question  of  fact  other  than  upon  the  plead- 
ings shall  arise.  The  pleading  in  this  case 
involved  an  accounting  for  rents  and  profits 
for  a  series  of  years.  We  cannot  say  that 
tho  case  presented  is  so  clearly  without  pro- 
visions of  section  293  as  to  deny  the  chancel- 
lor power  to  refer  the  equitable  issues  with- 
out' consent  Ferguson  v.  Harrison,  34  S.  C. 
169,  13  S.  B.  332;  Green  v.  McCarter,  64  S. 
C.  293,  42  S.  E.  157. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

WOODS,  J.  (dissenting).  I  dissent  on  the 
grounds  that  the  circuit  Judge  erred  In  ex- 
cluding the  evidence  of  Mrs.  Odem  as  to  the 
declarations  of  Mrs.  Eliza  Troublefield  to 
the  ^ect  that  she  had  seen  the  names  Inter- 
lined in  the  deed  after  its  execution  and  aft- 
er the  death  of  the  grantor.  Eliza  Trouble- 
field  was  one  of  the  grandchildren  of  the 
grantor  whose  names  were  interlined.  There 
is  no  proof  that  she  had  parted  with  her 
claim  at  the  time  the  declarations  were  al- 
leged to  have  been  made.  These  declarations 
against  her  interests  and  the  interests  of 
the  plaintiff  A.  H.  Windham,  who  claimed 
to  be  her  grantee,  were  therefore  admissible. 
Ellen  V.  Ellen,  18  S.  C.  489;  Westbury  v. 
Simmons,  57  S.  C.  471,  35  S.  B.  764;  Hobbs 
V.  Beard,  43  S.  0.  370,  21  S.  E.  305.  It  may 
be  true 'that  the  declarations  or  admissions 
of  one  tenant  In  common  are  not  as  a  gen- 
eral rule  admissible  against  the  others,  hot 
the  admissions  or  declarations  of  Miza  Trou- 
blefield were  competent  against  herself  and 
her  grantee,  and,  as  I  think,  should  not  have 
been  excluded,  because  they  incidentally  af- 
fected her  co-tenants.  Under  the  rule  an- 
nounced in  the  leading  opinion,  if  each  one 
of  the  plaintiffs  had  separately  declared  in 
the  most  explicit  manner  that  they  had  seen 
the  names  inserted  after  the  execution  of  the 
deed,  none  of  the  declarations  would  have 
been  admissible,  because  they  had  united 
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In  the  action  as  teaantB  In  common.  The 
weight  of  authority  in  other  jurisdictions  is 
to  the  effect  that,  in  a  proceeding  to  prove  a 
will,  the  declaration  of  an  executor,  or  a  dev- 
isee, or  a  legatee,  tending  to  defeat  a  will, 
are  not  admissible,  because  it  is  impossible 
to  have  a  judgment  against  the  party  making 
such  declarations  which  would  not  be  deci- 
sive of  the  interests  of  all.  But  there  is 
strong  reason,  as  well  as  high  authority, 
against  the  exclusion.  It  is  regarded  by 
Wlgmore  as  unsound  (2  Wigmore,  1081),  and 
the  argument  against  it  is  forcibly  stated  in 
Beall  V.  Cunningham,  1  B.  Mon.  (Ky.)  399. 
See,  also,  1  Greenleaf  on  Ev.  fi  174.  In  Dur- 
ant  V.  Ashmore,  2  Rich.  Law,  184,  which  was 
a  case  of  a  contested  will,  the  declarations 
of  two  of  the  devisees  that  deceased  had  left 
no  will  were  held  to  be  admissible.  This 
case  was  cited,  and  its  doctrine  on  this  point 
reaffirmed  in  the  opinion  of  Judge  O'Neale 
In  Peeples  v.  Stevens,  8  Rich.  Law,  198,  64 
Am.  Dec.  7C0,  where  the  declarations  of  the 
executors  named  in  the  will  against  its  va- 
lidity were  held  admissible.  The  case  of  Dil- 
lard  V.  Dlllard,  2  Strob.  89,  is  distinguished 
and  held  not  to  conflict,  because  there  the 
declarations  offered  and  excluded  were  those 
of  a  legatee  not  a  party  to  the  cause.  The 
very  same  condition  of  combination  for  the 
attainment  of  a  common  end,  relied  upon 
by  Judge  O'Neale  to  give  additional  support 
to  his  conclusion  In  Peeples  v.  Stevens  that 
the  declarations  were  competent,  are  found 
in  this  case.  There  the  fact  referred  to  as 
furnishing  plenary  evidence  of  combination 
to  a  common  end  was  the  presenting  togeth- 
er the  same  paper  as  a  will,  and  contending 
together  for  its  probate.  Here  the  parties 
were  presenting  the  deed  and  contending  to- 
gether that  the  interlineation  on  which  the 
cause  depends  was  made  before  the  deed  was 
executed.  It  is  true,  in  the  opinion  of  Judge 
Wardlaw,  concurred  in  by  Judges  Withers 
and  Glover,  concurrence  was  placed  on  the 
ground  that  a  confederacy  had  been  shown, 
but  there  is  no  dissent  from  the  opinion  of 
Judge  O'Neale  on  the  point  here  under  con- 
sideration. 

But  there  is  much  stronger  reason  in  this 
case  for  admitting  declarations  of  one  of 
the  co-tenants  than  for  admitting  such  dec- 
larations in  a  proceeding  to  establish  a  will. 
The  devisees  and  legatees  cannot  have  their 
rights  under  a  will  separately  adjudicated. 
They  are  tied  to  each  other  by  the  statute 
law,  and  the  will  must  stand  or  fall  as  to 
all.  Here  the  plaintiffs  in  the  complaint  al- 
lege that  the  defendants  6.  G.  Howell  and 
Louisiana  Howell  were  claiming  the  whole 
of  the  land  under  the  deed  in  which  the  In- 
terlineations were  found.  They,  therefore, 
knew  the  contest  would  be  over  the  deed,  and 
by  bringing  this  action  for  partition  they 
voluntarily  connected  themselves  in  the  pro- 
ceeding with  Bliza  Troublefield  and  all  whom 
they  alleged  to  be  co-tenants.  Each  of  the 
co-tenants  had  the  right  to  bring  a  separate 


action  against  the  defendants,  who  were  In 
possession,  for  his  separate  share  of  tbe 
land,  and,  of  course,  in  such  separate  action, 
the  declarations  of  the  other  co-tenants  as  to 
the  Interlineation  would  not  htfve  been  ad- 
missible. But,  having  elected  to  test  the 
deed  hi  one  action  for  partition,  thus  uniting 
themselves  with  the  other  persons  whoee 
names  were  mentioned  in  the  interlineation, 
they  should  not  be  allowed  to  deprive  the  de- 
fendants G.  O.  Howell  and  Louisiana  Howell 
of  the  benefit  of  the  declarations  against  her 
Interests  of  Eliza  Troublefield,  one  of  the 
co-tenants. 

On  Rehearing. 

PER  CURIAM.  After  careful  considera- 
tion of  the  petition  herein,  this  court  is  sat- 
isfied that  no  material  question  of  law  or 
of  fact  has  been  overlooked  or  disregarded. 

It  is  therefore  ordered  that  the  petition 
for  a  rehearing  be  dismissed,  and  that  the 
order  heretofore  granted  staying  the  remit- 
titur be  revolted. 

078  8.  C.  iSl) 

r.  p.  RANDOLPH  &  00.  v.  WALKER. 

(Supreme  Court  of  South  Carolina.     Sept.  11« 
1907.) 

1.  ACTTioN— Contract  on  Tort. 

A  complaint  alleging  that  money  was  de- 
posited with  defendant  in  trust  for  plaintiff,  snb- 
ject  to  his  order,  and  that  defendant  refused  to 
pay  the  same,  states  a  cause  of  action  in  con- 
tract. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Action,  fi§  160-195.1 

2.  LiiciTATioN   or  Actions— Monet  to  An- 
other's Use. 

Under  Civ.  Code  1902,  S  2312,  an  action 
to  recover  money  paid  to  another  to  be  used  in 
paying  margins  on  contracts  for  futuoe  deliv- 
ery of  grain  is  barred  in  six  years. 
8.  Counterclaim— When  Maintainable. 

Where  defendant  had  received  money  on  de- 
I>osit  for  another  under  an  agreement  to  pay  it 
out  on  his  order,  he  cannot  set  off  as  a  counter- 
claim against  such  obligation  a  debt  due  before 
he  accepted  the  fund  in  trust. 

[£}d.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Set-Off  and  Counterclaim,  |  52.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Fairfield  County ;  Dantzler,  Judge. 

Action  by  V.  P.  Randolph  &  Co.  against 
D.  v.  Wallcer.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

A.  S.  &  W.  D.  Douglass,  for  appellant 
Kelson  &  Nelson  and  Buchanan  &  Hanahan» 
for  respondent. 

WOODS,  J.  The  complaint  alleges  plain- 
tiffs deposit  with  defendant  of  the  sum  of 
$1,498.03  during  the  months  of  January,  Feb- 
ruary, and  March,  1905,  defendant's  agree- 
ment to  hold  the  money  as  plaintiff's  agent 
subject  all  times  to  his  order,  the  tortious 
conyerslon  of  $1,076.03  by  defendant  to  his 
own  use,  and  his  refusal  to  return  to  plain- 
tiff the  money  so  converted. 

The  first  defense  is  a  general  denial.    Aa 
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a  seoond  defense,  the  defendant  alleges  the 
receipt  by  him  of  seyeral  different  snms  of 
money  from  the  plaintiff  between  May  28, 
1905^  and  Juie  14,  1905,  disbursements  bj 
him  at  the  direction  of  the  plaintiff,  leaying 
a  balance  in  his  hands  on  Jnne  13,  1805,  of 
$1,421^1,  and  notice  to  t^e  plaintiff  that  on 
that  day  he  had  "retained  and  applied  $1,- 
076.03  thereof  to  amount  due  defendant  by 
plaintiff  on  account  of  certain  transactions 
•  and  contracts  by  plaintiff  for  him,  in  buying 
and  selling  for  future  delivery  cotton,  corn, 
wheat,  stocks  and  shares  of  stock,  and  other 
commodities  and  produce,  said  contracts  hay- 
ing been  made  during  the  months  of  January, 
February  and  March,  1905,  said  amount  of 
$1,076.03  having  been  paid  by  plaintiff  or  Its 
duly  authorized  agent  as  margins  to  cover 
any  loss  that  might  be  sustained  by  plaintiff 
In  the  buying  and  selling  by  plaintiff  for  de- 
fendant, and  being  without  any  intention  on 
the  part  of  either  to  make  an  actual  delivery 
In  kind,  but  being  nothing  more  nor  less  than 
gambling  on  the  future  prices  of  said  cotton, 
com,  wheat,  stocks  or  shares  of  stocks,  and 
other  commodities  and  produce."  The  defend- 
ant further  alleges  payment  to  the  plaintiff 
of  $421.49,  plaintiffs  failure  to  respond  to  his 
notice  of  the  appropriation  of  the  remain- 
der, $1,076.08*  now  claimed,  or  to  make  any 
demand  on  lilm  until  September  2,  1905,  and 
he  alleges  the  plaintiff  is  estopped  from  claim- 
ing the  fund,  because,  relying  upon  plaintiff's 
'  acquiescence,  he  had  used  it  as  his  own  and 
for  his  own  purposes.  As  the  case  turns  upon 
a  certain  question  of  pleading  involving  the 
precise  language  of  the  counterclaim,  it  is 
necessary  to  set  it  out  in  full:  ''(1)  That 
plaintiff  being  a  corporation  under  the  laws 
of  the  state  of  Pennsylvania,  the  defendant, 
at  various  times  between  8th  day  of  January, 
1905,  and  the  14th  day  of  March,  1905«  deliv- 
ered to  and  deposited  sundry  sums  of  mon^, 
aggregating  $1,076.08,  with  one  R.  J.  Mc- 
Oarley,  one  J.  R.  Thompson,  and  one  J. 
Boyd  Stevens,  who  did  business  in  the  town 
of  Winnsborp,  in  the  county  and  state  afore- 
said, at  the  times  of  such  deposits,  as  the 
Winnsboro  Ck>tton  Exchange,  commonly  called 
a  bucket  shop,  and  were  the  duly  authorized . 
agents  of  plaintiff.  (2)  That  said  deposits  or 
payments,  aggregating  $1,076.08,  were  made 
for  the  purpose  of  contracts  with  the  plaintiff 
to  buy  and  sell  cotton,  wheat,  corn,  stocks  or 
shares  of  stocks,  or  other  commodities  and 
produce  for  future  delivery,  and  the  same 
was  held  by  the  plaintiff  as  margins  to  cover 
the  loss  that  might  be  sustained  in  such  buy- 
ing and  selling  by  plaintiff  for  defendant 
That  said  contracts  were  made  between  plain- 
tiff and  defendant  without  any  intention  on 
the  part  of  either  that  said  cotton,  com, 
wheat,  stocks  or  shares  of  stocks,  or  other 
commodities  and  produce  should  be  actually 
delivered  in  kind;  said  contracts  being,  in 
fapt,  acts  of  gambling  on  the  future  prices  of 
cotton,  com,  wheat,  stocks  or  shares  of 
stocks,  and  other  commodities  and  produce. 


(8)  That  plaintiff  has  refused  to  carry  out  its 
contracts  as  aforesaid  with  defendant  and 
refuses  to  pay  him  the  said  sum  of  $1,076.08, 
although  plaintiff  gave  defendant  notice  that 
he  released  all  profits  that  might  arise  on 
said  contracts.  Wherefore  said  defendant 
demands  judgmoit  against  the  plaintiff  for 
said  sum  of  $1,076.03,  with  interest  thereon 
from  the  18th  day  of  Jun^  1905,  and  for 
costa" 

The  second  defense  of  the  answer  was 
struck  out  as  irrelevant  and  redundant  be- 
cause not  set  up  within  the  limit  of  three 
months  prescribed  by  section  2312  of  the 
Civil  Code  of  1902,  for  the  recovery  of  loss- 
es on  contracts  in  futures,  where  actual  de- 
livery is  not  contemplated.  A  demurrer  to 
the  counterclaim  was  sustained  on  the 
ground  that  the  complaint  states  a  cause  of 
action  for  tort  and  not  ex  contractu;  and  as 
the  cause  of  action  alleged  in  the  counter- 
claim did  not  arise  out  of  the  transaction  set 
forth  In  the  complaint  as  the  foundation  of 
plaintiff's  claim,  and  was  not  connected  with 
the  subject  of  the  action,'  it  was  held  not 
available  as  a  counterclaim.  The  case  then 
went  to  trial,  and  the  defendant,  being  sworn 
as  a  witness  on  the  plaintiff's  behalf,  proved 
deposits  by  the  plaintiff  in  the  form  of  sev- 
eral drafts,  payable  to  defendant's  order, 
and  of  cash  turned  over  to  him  by  one  Mor- 
ris, aggregating  in  all  $1,572.51  received,  and 
testified  to  his  disbursement  of  part  of  the 
fund  as  agent  for  the  plaintiff.  All  evidence 
as  to  cotton  speculation  was  excluded,  and 
the  circuit  judge  directed  a  verdict  for  the 
plaintiff  for  the  amount  claimed.  If  the 
circuit  judge  was  right  in  striking  out  the 
second  defense,  and  sustaining  the  demurrer 
to  the  counterclaim,  it  follows  he  was  right 
in  excluding  the  evidence  as  to  the  counter- 
claim and  second  defense,  and  in  directing  a 
verdict 

1.  We  consider  first  the  demurrer  to  the 
counterclaim.  Code  Civ.  Proc.  1902,  {  171, 
requires  that  a  counterclaim  must  arise  "out 
of  one  of  the  following  causes  of  action:  (1) 
A  cause  of  action  arising  out  of  the  con- 
tract or  transaction  set  forth  in  the  com- 
plaint as  the  foundation  of  the  plaintiff's 
action  or  connected  with  the  subject  of  the 
action.  (2)  In  an  action  arising  on  contract, 
any  other  cause  of  action  arising  also  on 
contract  and  existing  at  the  commencement 
of  the  action."  The  first  subdivision  may 
l)e  left  immediately  out  of  view,  for  the 
cause  of  action  set  up  as  a  counterclaim  ob- 
viously does  not  arise  out  of  anything  alleg- 
ed in  the  complaint,  nor  is  it  in  any  way 
connected  with  the  subject  of  the  plaintiff's 
action.  As  the  second  subdivision  allows 
any  other  cause  of  action,  arising  on  con- 
tract existing  at  the  commencement  of  the 
action,  to  be  set  up  as  a  counterclaim  in  an 
action  arising  on  contract  the  demurrer  was 
properly  sustained,  unless  the  plaintiff  stated 
a  cause  of  action  on  contract.  The  defini- 
tions of  tort  and  contract  are  familiar,  but 
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there  to  no  certain  test  by  which  the  conrt 
can  be  guided  in  determining  whether  a  par- 
ticular action  is  ez  delicto  or  ez  contractu. 
Under  the  old  practice,  the  pleader  could  pre- 
Tent  any  doubt  by  the  use  of  certain  f ormu- 
te,  but  the  Code  lays  down  no  rule.  It  may 
be  well  to  refer  to  some  of  our  own  cases 
on  the  subject,  though  In  none  of  them  was 
just  such  a  complaint  as  Is  here  presented 
passed  on.'  In  Abrahams  ▼.  BiEink,  1  S.  Gw 
441,  7  Am.  Rep.  83,  plaintiff  left  with  defend- 
ant bank,  as  security  for  a  loan  of  $4,000 
in  Confederate  money,  $4,000  of  the  bank*s 
own  bills,  which  it  was  agreed  should  be  laid 
aside  and  returned  to  the  plaintiff  upon  liis 
repayment  of  the  Confederate  money.  The 
bills  were  kept  in  a  separate  package  and 
not  placed  to  the  credit  of  the  plaintiff  on 
hto  bank  book,  and  he  never  intended  to 
deposit  them.  Tender  by  the  plaintiff  of 
Confederate  money  and  demand  for  the 
surrender  of  the  bank  notes  were  refused 
by  the  bank.  The  court  decided  the  action 
was  not  for  the  recoTory  of  a  debt,  but 
for  the  conversion  for  specific  choees  in 
action.  In  Welbom  v.  Dixon,  70  S.  C.  108, 
49  S.  B.  232,  there  were  allegations  in  the 
statement  of  the  second  cause  of  action, 
which  seemed  to  indicate  the  plaintiff  meant 
violation  of  the  trust  by  the  defendant  in 
selling  to  another  a  specific  parcel  of  land 
conveyed  to  the  defendant  as  security  for  a 
debt,  yet  the  court  treated  the  entire  com- 
plaint as  an  action  for  breach  of  a  contract 
to  reconvey  the  land.  In  Bryce  v.  Parker,  11 
8.  C.  837,  a  counterclaim  based  on  the  al- 
legation that  the  defendant  had  paid  plain- 
tiff $25  for  an  ox,  which  the  plaintiff  had 
warranted  as  fit  for  the  purpose  for  which 
it  was  bought,  and  that  the  warranty  had 
been  broken,  was  held  to  state  a  cause  of 
action  on  contract  and  not  for  a  tort  In 
Lorlck  V.  Bank,  76  S.  C.  500,  57  S.  B.  527, 
the  plaintiff  died  during  the  pendency  of 
an  action  against  the  bank  for  damages  for 
refusing  to  pay  her  check,  when  there  was 
a  balance  to  her  credit  sufiEicient  for  the 
purpose;  The  court  held  that  while  there 
were  expressions  in  the  complaint  which 
seemed  to  indicate  an  intention  to  rely  on 
an  alleged  tort  founded  on  contract  rather 
than  on  a  breach  of  the  contract  Itself,  it 
would  be  too  technical  not  to  have  regard 
to  the  actual  facts  alleged,  which  constitut- 
ed a  breach  of  contract  as  well  as  a  tort 
Accordingly,  it  was  adjudged  the  action  sur- 
vived as  an  action  ex  contractu.  The  aver- 
ment of  a  promise,  or  consideration,  or  other 
element  or  usual  incident  of  contract,  has 
been  held  significant  in  giving  character  to 
the  action  as  ex  contractu.  21  Bnc.  P.  ft 
P.  659.  The  generally  accepted  rule  is  that, 
in  doubtful  cases,  every  intendent  is  in  favor 
of  regarding  the  action  ex  contractu.  Id. 
660;  Bliss  on  Code  Pleading,  9  153,  note. 
In  this  case  the  complaint  alleges  a  deposit 
of  money  with  defendant,  hto  agreement  to 


hold  it  at  all  times  as  the  agent  of  the 
plaintiff  subject  to  his  order,  and  defendant's 
refusal  to  pay  over  the  money.  It  is  true  the 
complaint  also  alleges  that  "whlie  the  de- 
fendant was  holding  the  said  sum  of  m<»iey 
as  agent  and  In  trust  for  the  plaintiff,  nn- 
mindf ul  of  his  duty  in  that  regard,  the  said 
D.  y.  Walker  tortiously  converted  the  mem- 
ey  to  his  own  use  and  unlawfully  refused, 
and  still  refuses,  to  return  the  said  money.** 
But  it  to  to  be  observed  the  allegation  is- 
that  a  certain  amount  of  money  was  *'depoe- 
ited"  with  defendant  to  be  held  subject  to 
the  order  of  the  plaintiff,  not  that  a  particu- 
lar package  or  particular  bills  of  money  were 
left  with  defendant  to  be  kept  in  trust  Tbe 
implication  from  the  language  to  not  that  tbe 
identical  bills  were  to  be  held  by  the  de- 
fendant, but  that  the  amount  deposited  was 
to  be  at  all  times  in  his  hands  subject  to 
the  order  of  the  plaintiff.  This  distingutohes 
the  case  from  the  case  of  Abrahams  v.  Bank, 
supra,  and  other  like  cases,  where  the  alle- 
gation was  made  of  the  conversion  of  a 
particular  article  of  property,  as,  for  ex- 
ample, a  particular  package  or  piece  of  mon- 
ey. Where  the  trust  funds  were  not  to  be 
kept  in  their  original  form  as  the  identical 
property  of  the  principal,  the  action  against 
the  agent  for  mtoappropriation  can  be  main- 
tained only  as  an  action  ex  contractu.  An 
allegation  of  the  tortious  conversion  of  money 
which  retained  its  identity  in  the  hands  of 
the  agent  is  necessary  to  an  action  ex  delic- 
to. Larson  v.  Dawson,  24  B.  I.  317,  63  AtL 
93,  96  Am.  St  Bep.  716;  Cooke  v.  Bryant, 
108  6a.  727,  30  S.  B.  435;  Shrimpton  v.  Cul- 
ver, 109  Mich.  577,  67  N.  W.  907;  Davis  v. 
Thompson  (Pa.)  14  Ati.  169;  Boiling  v.  Kii^ 
by  (Ala.)  24  Am.  St  Rep.  818,  note;  Royce 
V.  Cakes,  20  R.  I.  418,  39  Atl.  758,  39  L.  B. 
A.  845;  28  Am.  &  Eng.  Enc  652.  Cases  like 
Baker  v.  Bank,  100  N.  Y.  31,  2  N.  R  452, 
53  Am.  Rep.  150,  and  Britton  v.  Ferrin,  171 
N.  Y.  235,  63  N.  B.  954,  are  not  opposed  to 
this  view.  For  in  those  cases  it  was  held 
the  money  received  by  a  factor;  as  proceeds 
of  sale  of  principars  proi)erty  was  a  specific 
property  of  the  principal  which  he  coold 
follow  wherever  it  could  be  identified. 

The  point  is  close,  but  on  the  whole  we 
have  no  hesitation  in  holding  the  complaint 
to  state  a  cause  of  action  ex  contractu.  E<veii 
as  regarding  the  case  as  doubtful,  it  should 
be  held  to  be  an  action  ex  contractu,  not  ex 
delicto.  If  the  theory  that  the  complaint  is 
ex  delicto  could  be  accepted,  then  the  motion 
for  nonsuit  should  have  been  granted  for 
failure  of  proof.  The  plaintiff,  so  far  from 
offering  evidence  that  the  money  sent  to  de- 
fendant was  to  be  held  intact,  affirmatively 
proved  defendant  received  it  as  plaintiff*s 
banker,  put  it  to  his  own  account,  and  paid 
it  out  to  one  Morris,  whenever  authorized  by 
telegrams  from  the  plaintiff.  Part  of  the  noon- 
ey  was  remitted  to  the  defendant  by  check 
from  plaintiff  and  part  paid  to  him  by  Mor- 
ris for  plaintiff.    There  is  nothing  whatever 
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In  tbe  erldence  to  indicate  an  intention  by 
plaintiff  that  the  checks  or  money  should  be 
so  kept  as  to  be  capable  of  identification* 
Evidently  the  plaintiff  should  not  be  allow- 
ed to  shut  off  all  counterclaims  on  the  theory 
that  his  complaint  makes  an  action  ex  delic- 
to, and  recover  on  evidence  tending  to  sup- 
port only  an  action  ez  contractu.  Such  a 
result  would  be  not  only  totally  illogical,  but 
clearly  unjust  in  depriving  the  plaintiff  of 
the  benefit  of  proper  counterclaim.  The  fact 
that  the  plaintiff  is  a  nonresident  not  sub- 
ject to  the  Jurisdiction  of  the  courts  of  de- 
fendant's domicile  makes  the  injustice  more 
manifest  But  as  we  have  held  the  action  to' 
be  ex  contractu,  and  the  evidence  sustained 
the  complahit  viewed  in  that  light,  the  mo- 
tion for  a  nonsuit  was  properly  refused. 
It  does  not  follow,  however,  from  holding 
that  the  action  was  ex  contractu  and  subject 
to  a  proper  counterclaim,  that  the  circuit 
1-udge  was  in  error  in  sustaining  a  demurrer 
to  such  a  counterclaim  as  is  here  set  up,  re- 
fusing to  admit  evidence  in  support  of  it  and 
directing  a  verdict  for  plaintiff. 

2.  The  defendant's  allegation  is  that  he 
had  deposited  money  as  margins  on  contracts 
for  pretensive  future  deliveries  with  certain 
persons  conducting  a  bucket  shop  for  plain- 
tiff, and  that  plaintiff  had  failed  to  cany 
out  the  contracts  and  refused  to  r^ay  him 
the  margin.  There  Is  no  allegation  that  de- 
fendant paid  over  the  sum  mentioned  in  the 
counterclaim  to  the  plaintiff,  on  account  of 
a  loss  sustained  by  reason  of  such  contracts, 
and  the  limitation  of  three  months  provided 
by  section  2312  of  Civil  Code  of  1902  there- 
fore has  no  application.  The  claim  falls 
manifestly  under  the  second  subdivision  of 
the  section,  being  made  against  the  plaintiff 
as  a  middleman  who  had  accepted  the  plain- 
tiff's money  for  the  purpose  of  making  such 
contracts.  The  two  provisions  of  the  stat- 
ute are  distinguished  in  Saunders  v.  Phelps, 
53  &  C.  173,  81  S.  B.  54.  To  an  action  to  re- 
cover such  margin  there  is  no  statutory  lim- 
itation except  that  of  six  years  provided  by 
the  Code  of  Procedure. 

3.  Had  the  plaintiff  become  indebted  to 
the  defendant  by  reason  of  the  deposit  of 
these  margins,  or  on  an  ordinary  note  for 
borrowed  money,  or  in  any  other  way  after 
receiving  the  trust  deposit  from  the  plaintiff, 
we  tliink  he  would  be  entitled  to  require  the 
plaintiff  to  pay  at  the  same  time  that  he  ex- 
acted the  payment,  and  a  counterclaim  set- 
ting out  these  facts  would  be  good.  This 
would  be  no  repudiation  of  the  trust  contract, 
but  merely  requiring  the  plaintiff  to  do  jus- 
tice according  to  the  changed  conditions, 
brought  about  by  his  own  act  in  becoming 
Indebted  to  defendant.  But,  according  to 
the  answer,  the  alleged  debt  set  up  as  a 
counterclaim  was  due  to  defendant  when  he 
received  the  trust  fund,  and  he  promised  to 
disburse  this  fund  on  plaintiff's  order,  as 
his  agent,  in  full  view  of  the  alleged  debt  to 
him.    The  promise  to  so  disburse  it  included 


a  promise  not  to  set  up  any  existing  d^t 
against  it  In  the  absence  of  .ftaud  or  mis- 
take, the  defendant  cannot  be  allowed  to 
make  a  contract  and  avail  himself  of  its  re- 
pudiation* To  sustain  a  counterclaim  would 
be  to  sanction  repudiation  of  a  trust  contract^ 
amounting  to  fraud.  Denying  the  right  of 
coimterdaim  in  such  a  case  is  nothing  more 
than  requiring  fidelity  of  the  agent  to  his 
trust 

The  judgment  of  the  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

a«  S.  C.  134) 
TUCKER  V.  ATLANTIC  COAST  LUMBER 

CO. 
(Supreme  Court  of  South  Carolina.     July  11, 

1907.     On   Rehearing,   Sept   10,   1907.) 
Specific  Pebfobmancx  —  Pebsons  Entitled 
TO  Enfobce. 

The  resident  assignee  of  an  alien  may  en- 
force the  specific  performance  of  a  contract  to 
convev  more  than  500  acres  of  laniL  though  un- 
der Civ.  Code  1902.  |  1795,  no  alien  can  own 
or  control  within  tne  limits  of  the  state  more 
500 


Appeal  from  Common  Pleas  Circuit  Court 
of  Berkeley  County;   Hydrlck,  Judge. 

Action  by  R.  P.  Tucker  against  the  Atlan- 
tic Coast  Lumber  Company.  Decree  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

The  circuit  decree  is: 

"This  is  an  action  for  the  spedflc  perform- 
ance of  a  contract  for  the  sale  of  real  es- 
tate. The  defense  is  rested  mainly  upon  two 
grounds:  First  That  the  contract  was  with- 
out consideration,  except  the  mutual  cove- 
nants therein  contained,  and  that  it  was 
abandoned  by  Jantunen,  with  whom  it  was 
made,  who,  it  is  alleged,  refused,  soon  after 
its  execution,  to  comply  with  its  terms. 
Second.  That  it  is  void  because  it  is  in  c(m- 
travention  of  the  statute  limiting  the  amount 
of  land  which  an  alien  may  own  or  controL 
The  contract  is  under  seal,  which  Imports  a 
consideration.  Besides,  the  mutual  cove- 
nants therein  contained  are  sufficient  to  sup- 
port it  The  testimony  fails  to  support  the 
defense  that  the  contract  was  abandoned 
by  Jantimen.  He  could  not  have  done  so 
without  the  consent  of  the  defendant,  and 
there  is  no  testimony  that  the  defendant 
consented  to  hie  doing  so. 

'*The  second  ground  raises  a  very  inter- 
esting and  novel  point  Jantunen  was  an 
alien,  and  the  contract  was  for  the  convey- 
ance of  more  than  600  acres  of  land.  It  has 
been  the  policy  of  this  state,  as,  indeed,  of  all 
the  states,  to  deal  liberally  with  aliens  in 
regard  to  their  ownership  of  land.  The  stat- 
utes on  the  subject  have  always  been  liberal- 
ly construed  in  their  favor.  At  the  common 
law  an  alien's  title  was  good  against  the 
world  until  ^office  found.'  The  state  has  the 
exclusive  right  to  question  the  alien's  birth, 
and  right  to  the  possession  of  land  to  which 
he  had  acquired  title.  I  know  of  no  instance 
in  the  history  of  Judicial  proceedingp  in  this 
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state,  where  a  direct  proceeding  was  institut- 
ed on  the  part  of  the  state  to  escheat  the 
lands  of  an  alien  owner  in  possession.  It 
was  only  when  an  alien  had  to  appeal  to  the 
law  to  acquire  title,  or  get  possession,  that 
he  was  denied  the  aid  of  the  courts.  That 
doctrine  rests  upon  the  principle  that  the 
law  win  not  with  one  hand  invest  him  with 
property  and  with  the  other  divest  him  of 
it.  Nil  frustra  agit  lex.  Hence  the  rule  that 
an  alien  can  acquire  title  to,  and  possession 
of,  real  property  in  any  of  the  modes  by 
which  a  citizen  can,  except  by  act  and  opera- 
tion of  law.  While  he  cannot  go  into  court 
and  invoke  the  aid  of  the  law  to  get  title  or 
possession,  he  can,  if  brought  into  court,  de- 
fend them  against  all  claimants,  except  the 
state.  Jenny  v.  lAurens,  1  Speer,  365.  The 
effect  of  the  act  of  1872  was  to  abrogate  the 
common  law,  as  to  the  ownership  of  prop- 
erty by  aliens,  and  the  effect  of  the  act  of 
1896  was  practically  to  restore  the  common 
law  as  to  the  ownership  or  control  of  more 
than  600  acres  of  land  by  an  alien.  There- 
fore I  do  not  agree  with  plaintiff  that  Jan- 
tunen  himself  could  have  gone  into  court 
and  enforced  this  contract  That  being  so, 
does  his  assignee  occupy  a  better  position 
than  he  did? 

"While  the  general  rule  is  that  contracts 
in  contravention  of  a  public  statute  are  void, 
yet  there  are  numerous  exceptions,  and  the 
courts  will  look  to  the  statute  Itself,  the  ob- 
jects and  purposes  f6r  which  it  was  enact- 
edf  In  order  to  ascertain,  in  the  language  of 
Lord  Ellenborough,  'the  true  sense  and  in- 
tention of  the  Legislature.'  Harris  v.  Run- 
nels, 12  How.  (U.  S.)  80,  13  L.  Ed.  901.  In 
Richards  v.  McDaniels,  2  Mill's  Const  22, 
Judge  Johnson  quotes  Noy  with  approval  in 
saying,  general  laws  and  special  laws,  the 
old  law  an4  the  new  law,  the  laws  of  God 
and  the  laws  of  man,  are  oftentimes  all 
joined  together  for  the  purposes  of  helping 
a  man  to  his  rights.  The  policy  of  the  law 
is  clearly  to  prohibit  the  ownership  or  con- 
trol of  more  than  500  acres  of  land  by  an 
alien.  The  contract  here  under  consideration 
is  executory  or  somewhat  in  the  nature  of  an 
option.  It  does  not  give  the  alien  ownership 
of  the  land,  not  even  the  equitable  title,  nor 
does  It  give  him  control  of  it.  By  its  terms 
he  has  only  the  right,  but  for  his  alienage, 
to  acquire  the  ownership  and  control  of  It, 
and  to  do  so,  notwithstanding  his  alienage 
by  the  voluntary  act  of  the  defendant.  He 
not  only  had  those  rights,  but  by  the  ex- 
press terms  of  the  contract  the  right  also 
to  substitute  another  in  his  place  by  as- 
signment which  he  has  done.  As  the  con- 
tract Itself  does  not  give  him  the  ownership 
or  control  of  the  land.  It  was  not  in  con- 
travention of  the  statute.  I  think  therefore 
Jantunen  had  the  right  to  make  and  assign 
the  contract  and  that  his  assignee  can  en- 
force It  The  contract  was  made  in  good 
faith,  and,  if  defendant  had  voluntarily  per- 
formed it  Jantunen'B  title  would  have  been 


good  against  the  world,  until  'office  found«* 
and  he  could  have  made  valid  conveyance  of 
it  or  any  part  of  it  and  the  title  of  his  gran- 
tee would  have  been  good.  A  conveyance 
from  an  alien  is  not  a  defective  link  in  a 
chain  of  title.  Groves  v.  Gordon,  8  Brev. 
245.  If  he  could  have  made  a  valid  convey- 
ance of  the  land,  a  fortiori  he  could  of  a 
contract  for  the  purchase  of  the  land. 

"The  case  of  Meeks  v.  Richbourgh,  1  Mill's 
Const  412,  is  relied  on  by  defendant  in  sup- 
port of  a  contrary  view.  The  conclusion  in 
that  case  is  sustained  by  the  rule  that  an 
alien  cannot  invoke  the  aid  of  the  court  to 
acquire  title  or  get  possession  of  land,  but 
the  doctrine  announced  in  the  opinion  that 
a  grant  to  an  alien  is  absolutely  void  is 
contrary  to  the  great  weight  of  authority 
elsewhere,  and  at  variance  with  later  cases 
in  this  state,  and  must  be  considered  as  over- 
ruled by  them.  The  same  learned  judge  who 
wrote  the  opinion  in  Meeks  v.  Richbourgh 
holds  a  different  view  in  the  later  case  of 
Groves  v.  Gordon,  3  Brev.  245.  It  also  ap- 
pears from  the  review  of  the  authorities, 
cited  by  the  learned  judge  in  Meeks  v.  Rich- 
bourgh, by  Mr.  Justice  Johnson,  in  Gover- 
neur  v.  Robertson,  11  Wheat  (U.  S.)  332,  6 
L.  Bd.  488,  that  the  citation  ftom  Bladi- 
stone  was  misinterpreted,  or  that  Blackstone 
himself  was  not  sustained  by  the  authori- 
ties which  he  dted. 

'*There  are  other  reasons  why  the  conrt 
would  be  slow  to  hold  the  rights  of  an  alien 
under  the  contract  in  question,  or  bis  title 
to  more  than  500  acres  of  land,  or  his  am- 
veyance  thereof  to  another,  absolutely  void. 
Suppose  an  alien  should  purchase  a  tract 
supposed  to  contain  500  acres,  pay  his  money 
for  it  take  titles,  and  thereafter  convey  to 
another;  would  the  purchaser's  deed  be  void, 
if  it  should  afterwards  be  ascertained  that 
the  tract  actually  contained  600  acres? 
Again,  it  is  well  known  that  we  have  amongst 
us  many  persons  of  foreign  birth  who  have 
been  naturalized,  while  many  others,  though 
having  lived  in  the  state  for  many  years, 
have  not  been  naturalized.  Are  the  citLsens 
of  the  state  to  deal  with  the  latter  class, 
as  to  real  estate,  or  interests  therein  acquir- 
ed by  them,  at  their  peril?  It  seems  to  me 
that  such  a  rule  would  be  too  dangerous  to 
rights  acquired  for  value  and  in  good  faith. 
This  contract  is  sought  to  be  enforced  by 
one  who  took  it  in  good  faith,  and  whose 
right  to  enforce  It  does  not  conflict  with  any 
law  or  policy  of  the  state.  The  question  is 
whether  the  court  will  withhold  its  aid 
from  one  who,  at  the  time  a  contract  is 
sought  to  be  enforced,  is  the  owner  of  it  and 
capable  by  law  of  taking  under  it  when  the 
contract  itself  is  neither  Immoral  nor  illegat 
nor  contrary  to  public  policy.  If  Jantunen 
himself  had  become  naturalized  after  mak- 
ing the  contract  he  could  have  invoked  the 
aid  of  the  court  to  enforce  it  In  Jenny  v. 
Laurens,  Robert  Jenny,  who  had  acquired 
title  to  real  estate  while  an  alien,  was  al* 
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lowed  after  his  naturalization  to  bring  suit 
and  recover  it  The  court  says:  *The  plain- 
tiff, Robert  Jenny,  Is  now  a  naturalized  citi- 
zen, and  is  under  no  impediment  to  sue.' 
While  It  Is  true  that  naturalization  will  not 
have  relation  back  or  retroactiye  ^ect  to 
divert  vested  rights  (as  held  In  Yaux  v.  Nes- 
bit,  1  McCord,  Bq.  852,  and  other  cases), 
still  It  may  have  such  relation  back  to  con- 
firm rights  acquired  as  an  alien.  Asterman 
V.  Baldwin,  6  Wall.  (U.  S.)  122,  18  L.  Dd. 
780;  Govemeur  v.  Robertson,  11  Wheat.  (U. 
&)  822,  6  L.  Ed.  48a  These  authorities  sus- 
tain the  view  that  the  question  Is  one  of  abil- 
ity to  enforce  the  contract  at  the  time  it 
is  sought  to  be  enforced  by  the  person  who 
seeks  to  enforce  it 

"I  ^o  not  think  there  la  any  force  In  the 
point  made  by  the  defendant  that  the  contract 
was  made  subject  to  the  approval  of  the 
board  of  directors,  as  it  has  not  been  shown 
that  it  was  ever  approved  by  them.  The  an- 
swer of  the  defendant  admits  the  execution 
of  the  contract  by  the  defendant  This  would 
be  sufficient,  but  there  are  circumstances  to 
warrant  the  inference  that  It  was  approved 
Ij  the  directors.  When  the  plaintiff  made 
formal  demand  on  the  defendant  that  it  per^ 
form  the  contract,  the  defendant  refused  on 
the  sole  ground  that  Jantunen  had  abandon- 
ed It 

''The  plaintiff  contends  that  the  defendant^ 
Is  estopped  from  pleading  the  alienage  of 
Jantunen.  I  do  not  think  the  doctrine  of  es- 
toppel would  prevent  the  defendant  from 
setting  up  the  defense  that  the  contract  was 
void,  because  In  contravention  of  law  or  pub- 
lic policy. 

"It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  plaintiff  is  entitled  to  the 
specific  performance  by  the  defendant  of  the 
contract  made  and  entered  into  by  and  be- 
tween the  defendant  and  Antll  Jantunen,  of 
date  January  27,  1904,  set  out  as  an  exhibit 
to  the  complaint  and  that  the  defendant  do 
specifically  perform  the  same,  upon  the  com- 
pliance of  the  plaintiff  on  his  part  with 
the  terms  thereof,  and,  further,  that  both 
parties  have  the  right  to  apply  at  the  foot 
of  this  decree  for  such  further  orders  as  may 
be  necessary  or  proper  in  the  premises." 

From  this  decree,  defendant  appeals. 

Wilcox  &  Wilcox,  Le  Grand  G.  Walker, 
and  Henry  B.  Davis,  for  appellant  B.  A. 
Hagood,  W.  A.  Holman,  and  Mitchell  & 
Smith,  for  respondent 

POPE,  0,  J.  The  facts  of  this  case  are 
set  out  in  the  decree  of  his  honor,  the  dr- 
cult  Judge,  which  is  affirmed  for  the  rea- 
sons therein  stated.  We,  however,  desire 
to  correct  an  error  (which  does  not  affect 
the  result)  wherein  the  circuit  Judge  states 
that  the  case  of  Groves  v.  Gordon,  3  Brev. 
245,  Is  later  than  the  case  of  Meeks  v.  Rich- 
bourgh,  1  Mlirs  Const.  412.  The  decision  iB 
the  former  was  render^  in  1812,  while  the 
latter  was  not  filed  till  1817. 


WOODS,  J.  I  concur.  Whatever  possi- 
ble doubt  the  courts  of  this  state  may  have 
left  as  to  the  validity  of  titles  to  land  or 
oontractB  concerning  land  derived  by  citi- 
zens from  aliens  before  office  found  is  set- 
tled by  the  statute  law  of  the  state.  The 
Constitution  (article  3,  I  85)  provides:  "It 
shall  be  the  duty  of  the  General  Assembly  to 
enact  laws  limiting  the  number  of  acres  of 
land  which  any  alien  or  corporation  controlled 
by  aliens  may  own  in  this  state."  In  carry- 
ing out  this  mandate  of  the  (institution,  the 
General  Assembly  passed  the  following  stat- 
ute as  section  1795  of  Olvil  Ck>de  of  1902: 
"No  alien  or  corporation  controlled  by  aliens, 
either  in  his  or  Its  own  right,  or  as  trustees, 
cestui  que  trust  or  agent  shall  own  or  con- 
trol, within  the  limits  of  this  state,  more 
than  five  hundred  acres  of  land:  Provided, 
this  section  shall  not  apply  to  land  purchased 
under  proceedings  either  by  action  or  power 
of  sale,  to  foreclose  any  mortgage  hereafter 
acquired  by  any  alien  or  corporation  control- 
led by  aliens,  purchasing  the  same,  but  in 
such  case  such  alien  or  corporation  control- 
led by  aliens,  shall  not  be  entitled  to  hold 
such  excess  of  land  more  than  five  years, 
without  sale  of  same,  unless  the  Comp- 
troller General  shall  certify  that  a  sale  dur- 
ing that  time  would  be  detrimental  to  the 
interest  of  such  alien  or  corporation  control- 
led by  aliens,  in  which  case  the  said  alien  or 
corporation  controlled  by  aliens  may  hold 
the  land  for  five  years  longer  upon  the 
same  condition.  Nothing  in  this  section  shall 
ajyply  to  lands  already  owned  or  controlled 
by  the  persons  or  corporations  referred  to 
in  this  section  nor  to  lands  already  mortgag- 
ed to  such  persons  or  corporations.**  Be- 
fore the  adoption  of  the  constitutional  pro- 
vision of  1895,  and  before  the  enactment  of 
the  statute  Just  quoted,  the  law  of  the  state 
on  this  subject  was  embodied  in  the  statute 
enacted  in  1872,  which  provided :  "That  real 
and  personal  property,  of  every  description, 
may  be  taken,  acquired,  held  and  disposed 
of  by  an  alien,  in  the  same  manner,  and  in 
all  respects,  as  by  a  natural  bom  citizen; 
and  a  title  to  real  and  personal  property  of 
every  description  may  be  derived  through, 
from,  or  in  succession  to  an  alien,  in  the 
same  manner,  in  all  respects  as  through, 
from,  or  in  succession  to  a  natural  bom  citi- 
zen." In  the  Code  of  1902,  containing  sec- 
tion 1795,  above  quoted,  the  act  of  1872 
was  re-enacted  as  section  2360,  in  the  fol- 
lowing words,  the  only  change  from  the  orig- 
inal statute  being  the  insertion  of  the  words 
we  have  placed  in  brackets:  "Real  and 
personal  property  of  every  description  may 
be  taken,  acquired,  held,  and  disposed  of  by 
an  alien,  [subject  to  the  provisions  of  section 
1795]  in  tile  same  manner.  In  all  respects,  as 
by  a  natural  bom  citizen ;  and  a  title  to  real 
and  personal  property  of  every  description 
9uy  be  derived  through,  from,  or  in  succes- 
sion to  an  alien,  in  the  same  manner,  in  all 
respects,  as  through,  from  or  in  succession  to 
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a  oatural  bom  citizen."  Unless  in  conflict 
with  the  Constitution,  both  sections  17d5  and 
2360  must  be  giren  full  effect 

The  Constitution  and  section  17d5  of  Ciyil 
Code  of  1902,  taken  together,  cannot  be  held 
to  mean  anything  more  than  that  the  state 
may  take  from  an  alien  any  land  held  by 
him  in  excess  of  GOO  acres,  and  that  the 
courts  will  not  aid  an  alien  to  recover  more 
than  500  acres.  The  provision  of  section 
2300  that  title  to  real  and  personal  prop- 
erty of  any  description  may  be  derived  from 
or  though  an  alien  therefore  is  not  incon- 
sistent with  the  Constitution,  or  with  section 
1795,  and  must  be  given  full  effect  For  this 
reason,  in  addition  to  those  stated  in  the  dr- 
cnit  decree,  the  Judgment  should  be  affirmed. 

On  Rehearing. 

PER  CURIAM.  After  a  careful  consider^ 
atlon  of  the  petition  herein,  the  court  is 
satisfied  that  no  material  question  of  law  or 
of  fact  has  either  been  overlooked  or  disre- 
garded. 

It  is  therefore  ordered  that  the  petition 
for  rehearing  be  dismissed,  and  that  the  or- 
der heretofore  granted  staying  the  remittitur 
be  revoked. 

(78  S.  C.  258) 

STATE  V.  COOK  et  aL 

(Supreme  Court  of  South  Carolina.     May  27, 

1906.     On  Rehearing,  Sept  28,  1907.) 

1.  Cbiminaii  Law— Tbiai^-Objectionb. 

An  objection  to  a  criminal  trial  on  a  legal 
holiday,  based  on  a  statement  of  the  jhdge  made 
tiie  day  before  that  he  knew  of  no  law  prevent- 
ing the  trial  of  oases  on  that  day,  on  a  question 
by  defendant's  counsel  as  to  whether  eonrt 
would  be  held  on  that  day,  is  insufficient,  as  it 
should  tiave  been  made  when  the  cause  was  call- 
ed for  trial. 

2.  Homicides— KiixiNO  iK  Aid  of  Relativs. 

Where  a  person  is  in  danger  of  death  or 
serious  bodily  harm  from  one  in  combat  with 
him,  and  a  near  relative  undertakes  to  assist 
him  and  slays  the  combatant  in  protecting  his 
relative,  he  can  only  set  np  such  defense  as  his 
protected  relative  could  have  set  up  had  he  slain 
the  combatant. 

[Ed.  Note.~For  casps  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  fi  177.] 

Gary,  A.  J.,  dissentlog. 

Appeal  from  General  Sessions  Circuit  Court 
of  Hampton  County. 

Vincent  Cook  and  others  were  convicted  of 
murder,  and  appeal.    Affirmed. 

W.  S.  Tillinghast,  for  appellantu  James  E. 
Davis,  Sol.,  for  the  State. 

WOODS,  J.  The  defendants,  Vincent  Cook, 
Bose  Cook,  Daisy  Cook,  and  Henry  Cook, 
were  tried  at  February,  1906,  term  of  the 
court  of  general  sessions  for  Hampton  coun- 
ty, under  an  indictment  charging  them  with 
the  murder  of  Hampton  Smith.  Vincent 
Cook,  Bose  Cook,  and  Daisy  Cook  were  con- 
victed of  manslaughter,  and  Vhicent  Cook  and 
Bose  Cook  were  convicted  also   under  the 


second  count  of  the  indictment,  charging  them 
with  carrying  concealed  weapons.  The  fol- 
lowing statement  appears  in  the  record:  "On 
the  trial  of  the  cause  the  state  offered  testi- 
mony tending  to  show  that  at  the  time  of 
the  alleged  homicide  there  was  a  carnival  in 
the  town  of  Hampton,  and  that  deceased  waB 
one  of  a  number  of  special  policemen,  duly 
appointed  by  the  town  council  to  preserve 
order,  and  that  while  attempting  to  arrest 
Daisy  Cook  for  an  alleged  breach  of  the  ordi- 
nances of  the  said  town  of  Hampton  he  was 
set  upon  by  the  brothers  of  the  said  Dai^ 
Cook  and  shot  to  death  with  pistols.  The  de- 
fendants offered  testimony  tending  to  prove 
that  the  defendants  Bose  Cook  and  Vincent 
Cook  came  up  suddenly  and,  finding  their 
brother  assaultedy^  interfered  in  his  defense^ 
and,  under  an  impending  necessity  to'  save 
their  brother  from  death  or  serious  bodily 
harm,  they  took  the  life  of  the  deceased. 
They  further  offered  testimony  tending  to 
prove  that  they  were  all  without  fault  in 
bringing  on  the  difficulty.  The  state  replied 
to  the  defense  and  offered  testimony  tending 
to  show  that  Daiqy  Cook  was  cutting  up  the 
tents  belonging  to  the  parties  who  owned  the 
show  or  carnival,  and,  furthermore,  that  his 
codefendants  had,  on  the  afternoon  previous 
to  the  killing  in  the  evening,  made  threats 
against  the  life  of  the  deceased.  The  iasue 
was  submitted  to  the  jury  on  the  charge  of 
the  court" 

The  first  exception  charges  the  circuit  judge 
committed  error  in  ordering  the  defendant 
to  go  to  trial  on  the  22d  day  of  February,  a 
legal  holiday.  The  facts  bearing  on  this 
point  are  thus  stated  in  the  record:  "On  the 
21st  day  of  the  said  month,  Mr.  TUllnghast, 
one  of  the  attorneys  for  the  defendants,  in- 
quired of  the  judge  whetlier  he  would  hold 
court  on  the  22d  of  February,  as  he  thought 
he  could  not*  do  so ;  that  being  a  holiday.  The 
judge  ruled  that  he  knew  of  no  law  to  prev^it 
the  court  being  held  on  the  succeeding  day. 
The  case  was  then  called  on  the  22d  of  Febru- 
ary, and,  no  further  objection  being  raised, 
the  case  proceeded  to  trial  with  the  result 
above  stated."  The  point  is  purely  technical, 
and  defendants  suffered  no  detriment.  It  will 
be  observed  that  Mr.  Tillinghast  does  not 
appear  to  have  had  reference  to  this  or  any 
other  case,  and  the  response  of  the  circuit 
judge  cannot  be  regarded  as  an  adjudication 
made  in  this  cause.  To  make  the  objecticm 
available  on  this  appeal,  It  should  have  been 
distinctly  made  against  proceeding  with  this 
cause  when  it  was  called  for  trial.  Not  hav- 
ing been  made,  it  must  be  considered  objection 
to  the  trial  on  the  22d  day  of  February  was 
waived.  Mitchell  v.  Bates,  57  S.  C.  52,  S5 
S.  B.  420;  21  Cyc.  444. 

2.  The  second  ground  of  appeal  is  as  fol- 
lows: ''That  his  honor,  the  presiding  judge, 
erred  in  charging  the  jury,  in  reference  to 
the  right  to  kill  in  defense  of  another,  as  fol- 
lows: *But  if  your  brother  or  one  near  and 
dear  to  you  provokes  a  difflcultyt  or  puts  htm- 
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self  In  the  wrong  and  bring  It  on,  the  law 
does  not  allow  you  to  go  there,  take  hte  place, 
and  kill  that  man,  and  Bay  you  are  guilty 
neither  of  murder  nor  manslaughter.  «  «  « 
The  law  does  not  give  the  person  who  is  near 
and  dear  to  yon  the  right  to  provoke  a  diffi- 
culty, and  then  let  yo^  come  in  and  kill  some 
one,  when  he  has  brought  it  on  himself,  and 
get  out  of  it  by  your  saying  he  was  near  and 
dear  to  you,  and  you  did  the  killing  on  that 
account  But  if  he  was  without  fault  in 
bringing  on  the  difficulty,  and  the  law  would 
justify  him  in  defending  himself,  you  have 
a  right  to  go  in  and  defend  him.  But  if  he 
brings  on  the  difficulty,  and  you  take  part, 
yon  do  it  at  your  own  risk,  and  if  he  took 
life  under  similar  circumstances,  and  would 
have  been  guilty  of  murder  or  manslaughter, 
and  you  go  in,  take  his  place,  and  take  life 
under  those  circumstances,  then  you  are  guilty 
of  murder  or  manslaughter.'  The  error  be- 
ing that  the  said  charge  held  one  striking  in 
defense  of  a  brother  bound  and  affected  by  a 
fault  on  the  part  of  the  brother  defended,  in 
bringing  on  the  difficulty,  although  he  may 
have  acted  without  knowledge  of  such  fault 
or  may  have  had  no  opportuni^jr  to  ascertain 
wl|o  was  at  fault  in  bringing  on  the  difficulty, 
before  being  compelled  by  the  pressing  neces- 
sity to  act  in  defense  of  his  brother,  and  he 
may  be  without  fault  himself;  whereas,  it  is 
respectfully  submitted,  that  in  order  for  one 
to  be  affected  by  the  fault  of  another  he  must 
at  least  have  some  knowledge  or  opportunity 
to  know  it." 

This  exception  raises  the  important  ques- 
tion whether  one  who  undertakes  to  assist  a 
near  relative,  who  is  in  danger  of  death  or 
great  bodily  harm  at  the  hands  of  an  an- 
tagonist, acts  at  his  peril  if  the  person  as- 
sisted was. actually  in  fault  in  provoking  the 
difficulty.  There  is  some  authority  for  the 
view  that  the  assistant  is  guilty  who  takes 
life  in  aiding  a  relative  in  apparent  danger 
of  death  or  great  bodily  harm,  if  he  knew 
his  relative  to  be  the  aggressor,  or  as  a  rea- 
sonable man  should  have  known  it,  but  not 
otherwise.  Chambers  v.  State,  46  Tex.  Cr.  IL 
61,  79  S.  W.  572;  State  v.  Harper,  149  Mo. 
614,  51  S.  W.  89;  Little  v.  State,  87  Miss. 
512,  40  South.  165.  There  are  a  number  of 
other  cases  decided  by  the  Supreme  Court  of 
Texas  to  the  same  effect,  but  in  that  state,  as 
in  Missouri,  the  law  as  to  homicide  has  been 
greatly  modified  by  statute.  Even  if  it  be 
assumed,  however,  the  criminal  codes  of 
those  states  have  not  affected  the  considera- 
tion to  be  given  these  decisions  by  courts  of 
other  states,  they  are  opposed  to  the  great 
weight  of  authority  from  the  earliest  times 
to  the  present  In  Hale's  Pleas  of  the  Crown 
(volume  1,  p.  484),  the  rule  is  thus  stated: 
*Tbe  like  law  had  been  for  a  master  killing 
in  the  necessary  defense  of  his  servant,  the 
husband  in  defense  of  the  wife,  the  wife  of 
the  husband,  the  child  of  the  parent,  or  the 
parent  of  the  child,  for  the  act  of  the  as- 
sistant shall  have  the  same  construction  in 


such  cases  as  the  act  of  the  party  assisted 
should  have  had,  if  it  had  been  done  by 
himself,  for  they  are  in  mutual  relationsliip 
the  one  to  the  other."  See,  also,  1  Bishop 
on  Criminal  Law,  {  877,  and  21  Cyc  826  et 
seq.  The  doctrine  is  thus  comprehensively 
stated  in  Wharton  on  Homicide  (3d  Ed.)  f 
832:  "The  doctrine  of  freedom  from  fault  in 
bringing  on  a  difficulty  as  a  condition  pre- 
cedent to  a  plea  of  self-defense  applies  with 
equal  force  to  a  case  In  which  one  person 
interferes  In  a  difficulty  between  two  others 
in  behalf  of,  or  to  protect  one  of  them ;  and 
generally  speaking  a  person  who  does  this 
will  not  be  allowed  the  benefit  of  the  plea  of 
self>defense,  unless  such  plea  would  have 
been  available  to  the  person  whose  part  he 
took  in  case  he  hinftelf  had  done  the  killing, 
since  the  person  interfering  is  affected  by 
the  principle  that  the  party  bringing  on  the 
difficulty  cannot  take  advantage  of  his  own 
wrong.  If  the  person  sought  to  be  protected 
provoked  or  brought  on  the  difficulty,  he  must 
have  clearly  manifested  a  desire  and  inten- 
tion to  retire  from  the  conflict;  and  even 
then  the  person  interfering  would  not  be 
justifiable  if  he  struck  the  fatal  blow  in  pur- 
suance of  a  previous  design  to  assist  his 
friend  in  the  event  of  a  personal  difficulty. 
And  where  one  person  interferes  in  behalf 
of  another  who  was  the  aggressor,  and  there 
is  opportunity  to  retreat  after  the  interfer- 
ence, and  advantage  is  not  taken  of  it  the 
person  interfering  can  claim  no  greater  right 
than  the  other,  and  neither  of  them  can  in- 
voke the  doctrine  of  self-defense.  Thus,  if 
a  son  fight  in  defense  of  his  father,  his  act 
in  doing  so  will  receive  the  same  construc- 
tion as  that  of  the  father,  and  if  the  latter 
was  the  aggressor  in  bringing  on  the  dif- 
ficulty, and  could  not  plead  self-defense,  the 
same  rule  applies  to  the  son.  And  the  son 
cannot  rely  on  his  own  freedom  from  fault 
in  bringing  on  the  difficulty,  as  a  defense, 
where  be  knew  the  father  had  provoked  the 
attack.  Both  must  have  been  without  fault 
in  bringing  it  on.  Nor  is  a  father  Justified 
in  killing  the  adversary  of  his  son,  where  the 
son  had  provoked  and  brought  on  the  conflict 
tn  which  he  was  placed  in  Imminent  danger. 
And  the  plea  of  self-defense  cannot  be  intei> 
posed  by  a  father  who  kills  an  officer  right- 
fully seeking  to  arrest  his  son,  to  prevent 
such  arrest  Nor  can  one  strike  to  relieve  a 
brother  from  peril  unless  the  brother  was 
free  from  fault  In  bringing  on  the  difficulty 
which  placed  him  in  peril.  And  if  a  person 
in  whose  defense  a  brother  engaged  was  in 
fault,  and  had  not  retreated  or  attempted  to 
retreat  the  interference  is  not  justifiable  or 
excusable."  The  following  cases  support  the 
same  view:  Wood  v.  State  (Ala.)  29  South. 
557,  86  Am.  St  Rep.  71,  and  note;  Utterback 
v.  Ommonwealth  (Ky.)  49  S.  W.  479.  88  Am. 
St  Rep.  329,  and  note;  People  v.  Travis,  56 
Cal.  251;  Louisiana  v.  Giroux,  26  La.  Ann. 
582;  Sharp  v.  State,  19  Ohio,  389;  State  v. 
Johnson,  75  N.  a  174,  74  Am.  St  Rep.  798, 
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note.  There  are  some  expressions  in  Wliar> 
ton  on  Homicide  and  other  text-books  which 
seem  to  be  at  variance  with  the  text  above 
quoted,  but  they  will  be  found  to  be  merely 
a  statement  of  the  rule  as  laid  down  in  the 
Texas  and  Missouri  cases  to  which  we  have 
referred. 

The  precise  question  has  never  been  de- 
cided in  this  state,  so  far  as  we  can  discover, 
but  the  same  principle  was  involved  in  State 
V.  Anderson,  1  HUl,  840.  There  the  right 
to  arrest  a  felon  was  under  discussion,  and 
the  court  held,  in  order  for  the  party  who 
killed  in  the  effort  to  arrest  one  charged 
with  the  felony  of  murder  to  excuse  himself, 
he  must  show  that  a  voluntary  homicide,  pre- 
sumed by  the  law  to  be  felonious,  had  been 
committed,  and  the  partpr  charged  had  per- 
petrated it  The  court  uses  this  language: 
•*The  homicide  actually  committed  constitutes 
the  authority  to  arrest ;  it  is  a  felony  until 
matter  in  excuse  Is  fihown;  It  authorizes 
the  grand  jury  to  find  a  true  bill,  and  thus 
put  the  prisoner  on  his  trial  for  life  and 
death.  Like  the  finding  of  stolen  goods  in  the 
possession  of  one,  he  is  legally  regarded  as 
the  thief  until  he  accounts  for  his  possession ; 
80  he  who  of  his  own  will,  and  not  by  com- 
mand of  law,  commits  a  homicide,  Is  legally 
guilty  of  murder  until  he  shows  that  it  was 
excusable  in  self-defense,  or  manslaughter 
by  reason  of  sudden  heat  and  passion  from 
reasonable  provocation  given.  The  party 
arresting  is  supposed  to  act  with  knowledge 
of  the  law.  He  is  bound  therefore  to  show 
that  the  prisoner  has  committed  the  act 
from  which  the  law  raises  the  presumption 
of  guilt  This  is  what  I  understand  by  being 
bound  to  show  the  prisoner's  guilt  in  order 
to  justify  his  arrest  by  a  private  person. 
A  mere  suspicion  that  he  has  done  the  act 
will  not  justly  the  arrest.  The  proof  must 
show  that  prima  facie  a  legal  felony  was 
committed,  and  that  the  prisoner  was  the 
perpetrator.  The  prisoner's  excuse,  although 
it  might  shield  him  from  condemnation,  does 
not  enter  into  the  question."  It  was  here 
distinctly  held  that  reasonable  and  honest  be- 
lief that  a  felony  had  been  committed  would 
be  no  justification.  In  commenting  on  the 
case  of  State  v.  Anderson,  supra,  this  court 
said,  in  State  v.  Griffin,  74  S.  C.  414,  54  S. 
B.  e04:  "It  will  thus  be  seen  that  it  was 
incumbent  on  the  person  making  the  arrest 
to  show  the  actual  fact  from  which  the  law 
raised  the  presumption  that  a  felony  had 
been  committed.  He  was  not  permitted  to 
act  merely  upon  information,  although  It 
might  strongly  tend  to  establish  the  fact 
from  which  the  law  Inferred  a  felony."  The 
law  on  the  subject  of  arrest  has  been  changed 
In  this  respect  by  section  1  of  the  Criminal 
Code  of  1902,  as  will  be  seen  by  reference  to 
the  case  last  cited,  but  the  statute  has  no 
application  to  one  who  kills  in  assisting  an- 
other. The  case  of  State  v.  Myers  (MSS. 
opinion),  which  Is  supposed  to  support  the  ap- 
pellant's view,  seems  to  be  not  at  all  clear 


and  we  discern  in  It  no  adjudication  of  the 
point  here  under  discussion. 

We  have  endeavored  to  show  the  law  as 
laid  down  by  the  circuit  judge  is  firmly  es- 
tablished. It  is  true  the  rule  may  in  excep- 
tional cases  work  hardship ;  but  the  opposite 
rule  would  allow  the  innocent  man  who  had 
been  forced  to  strike* in  self-defense  to  be 
killed  with  impunity,  merely  because  ap- 
pearances happened  to  be  against  him  at  the 
moment  a  partisan  of  his  antagonist  reached 
the  scene  of  confiict  The  duty  seems  urgent 
to  enforce  rather  than  relax  the  rule  which 
admits  of  no  excuse  for  taking  human  life 
except  necessity. 

It  is  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  aflOrmed. 

OART,  A.  J.  (dissenting).  The  facts  are 
fully  stated  In  the  opinion  of  Mr.  Justice 
WOODS.  I  concur  in  so  much  of  said  opla- 
ion  as  overrules  the  first  exception,  but  dis- 
sent upon  the  question  presented  by  the  other 
exception.  It  seems  to  me  that  Mr.  Justice 
WOODS  luurnot  given  full  force  to  that  prin- 
ciple of  the  law  which  not  only  Justifies  a 
third  party  in  taking  human  life  to  prevent  a 
felony  from  being  committed,  but  likewise 
imposes  upon  him  the  duty  of  acting  under 
such  circumstances.  The  right  of  a  third 
party  to  take  life  in  order  to  prevent  a  felony 
is  thus  stated  in  section  532  of  Wharton  on 
Homicide:  "Where  a  known  felony  is  at- 
tempted upon  the  person,  be  it  to  rob  or 
murder,  the  party  assaulted  may  repel  force 
by  force,  and  even  his  servant  attendant  an 
him,  or  any  other  person  present,  may  inter- 
pose for  preventing  mischief;  and,  if  death 
ensues,  the  party  so  interposing  will  be  Jus- 
tified. If  A.,  B.,  and  C.  are  in  company  to- 
gether and  walking  in  a  field,  and  O.  assaults 
B.,  who  files,  and  C.  pursues  him,  and  Is  in 
danger  to  kill  him,  unless  there  be  help,  and 
A.  thereupon  kills  G.  In  defense  of  the  life 
of  B.,  it  seems  that  in  this  case  there  is  such 
an  inevitable  danger  of  the  life  of  B.  that 
the  killing  of  0.  by  A.  Is  In  the  nature  of  se 
defendo.  But  then  it  must  appear  plainly 
by  the  circumstances  of  the  case — ^as  the 
manner  of  the  assault,  the  weapon  with 
which  0.  made  the  assault — ^that  the  imml* 
nent  danger  of  the  life  of  B.  Is  bona  fide  ap- 
parent to  A."  In  section  533,  it  is  said: 
"Bona  fide  belief  by  the  defendant  that  a 
felony  Is  in  process  of  commission,  which  can 
only  be  averted  by  the  death  of  the  supposed 
felon,  makes  the  killing  excusable  homicide, 
though,  If  such  belief  be  negligently  adopted 
by  the  defendant,  then  the  killing  is  man- 
slaughter. ♦  •  ♦  If  A.  honestly  and  with- 
out negligence  on  his  part  believes  that  B. 
Is  in  the  process  of  committing  a  felony 
which  can  only  be  arrested  by  B.'s  death,  A. 
is  excused  in  killing  B."  See,  also,  sections 
537  and  539.  "It  Is  the  duty  of  every  man, 
whether  an  officer  of  justice  or  private  citi- 
zen, who  sees  a  felony  attempted  by  violence^ 
to  prevent  It  If  possible,  and  in  the  perform- 
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ance  of  his  dnty  such  person  has  the  legal 
right  to  use  all  means  which  appear  to  him 
as  a  reasonable  man  to  be  necessary  to  make 
the  resistance  and  interference  effectual,  and, 
if  the  felony  cannot  be  preyented  by  other 
means,  he  is  justified  in  talcing  life.**  21  Bnc. 
of  Law,  207.  "A  homit!ide  is  justifiable  when 
committed  by  necessity  and  in  good  faith  in 
order  to  prevent  a  felony  attempted  by  force 
or  surprise,  such  as  murder.  •  •  •  To 
justify  the  killing,  however,  it  must  be  done 
in  good  faith  and  under  an  honest  and  rea- 
sonable belief  that  such  felony  is  about  to 
be  committed,  and  that  the  killing  is  neces- 
sary in  order  to  prevent  its  accomplishment, 
and  must  be  done  while  the  person  is  in  the 
act  of  committing  the  offense,  or  after  some 
act  done  by  him  showing  an  evident  intent 
to  commit  such  an  offense."    21  Cyc  7»8,  799. 

These  authorities  show  that,  if  it  appears 
that  a  person  is  about  to  commit  a  felony 
upon  another,  a  third,  party  has  the  right  to 
take  the  life  of  the  one  about  to  commit  the 
felony,  if  he  believes  it  is  necessary,  in  or- 
der to  prevent  the  felony,  and  a  man  of  ordi- 
nary firmness  and  intelligence  would  have 
reached  the  same  conclusion.  In  the  case  of 
State  V.  McOreer,  18  S.  G.  464,  the  doctrine 
is  announced  that  a  person  may  set  up  the 
plea  of  self-defense  if  he  actually  believes  he 
is  in  imminent  danger  of  loshig  his  life  or 
of  suffering  serious  bodily  harm,  and  under 
all  the  circumstances  as  they  existed  at  the 
time  the  violence  was  inflicted  the  jury 
thinks  he  had  just  ground  for  forming  such 
belief;  yet,  in  the  leading  opinion,  a  rule 
more  severe  is  applied  when  a  person  takes 
the  life  of  another  in  order  to  prevent  a 
felony  upon  a  third  party,  although  the  law 
imposes  upon  him  the  duty  of  preventing 
such  felony.  It  seems  to  me  that  there  is 
even  stronger  reason  for  permitting  the  par- 
ty taking  the  life  of  another  to  act  upon  a 
bona  fide  and  well  founded  belief  in  the  lat- 
ter than  in  the  former  case.  There  is  no 
doubt  a  well  settled  and  clearly  defined  prin- 
ciple that  if  a  person  becomes  a  participant 
in  a  difficulty  between  others  to  the  extent 
of  espousing  the  cause  of  one  of  them,  his 
acts  make  him  guilty,  if  the  person  whom 
he  aids  would  have  been  guilty,  in  case  the 
latter  had  committed  them.  This  rests  upon 
the  ground  that  the  parties  thereby  become 
confederates. 

The  distinction  for  which  we  contend  is 
fully  sustained  by  the  case  of  State  v.  Myers 
(not  reported).  The  facts  in  that  case  were 
as  follows:  Henry  Myers  and  his  son,  Rob- 
ert Myers,  a  boy  under  14  years  of  age,  were 
indicted  for  murder.  It  became  material,  up- 
on the  trial,  to  connect  the  father  and  son  as 
confederates  in  the  transaction  out  of  which 
the  homicide  arose.  Evidence  had  been  in- 
troduced tending  to  show  that,  in  the  alter- 
cation that  preceded  the  killing,  Henry  Myers 
first  resorted  to  violence,  though  without  the 
use  of  a  deadly  weapon;  that  the  deceased 
first  resorted  to  a  deadly  weapon  (a  pistol); 
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and  that  the  fatal  blow  was  struck  by  Rob- 
ert Myers,  the  son,  after  his  father  had  been 
overpowered  by  the  deceased,  using  for  that 
purpose  a  knife.  The  circuit  judge  charged: 
*That  if  the  knife  in  the  hands  of  Henry 
Myers  would  have  made  him  guilty  of  mur- 
der by  striking  Truitt,  he  is  still  guilty  of 
murder  if  Truitt  was  at  that  time  struck 
with  the  knife  in  the  hands  of  Robert  Myers, 
and  that  Robert  Myers  would  also  be  guilty 
of  murder ;  also,  that  if  Henry  Myers  would 
have  been  guilty  of  manslaughter  in  strikiiig 
Truitt  with  the  knife,  he  is  still  guilty  if  his 
son  struck  the  blow  with  the  knife,  and  his 
son  would  also  be  guilty  of  manslaughter; 
that  if  Henry  Myers,  in  the  prosecution  of 
the  fuss  with  Truitt,  would  only  have  been 
guilty  of  a  misdemeanor,  still  Robert  Myers 
would  be  guilty  of  manslaughter."  In  com- 
menting on  this  charge,  the  court  said :  "This 
charge  would  appear  to  have  assumed  the 
confederacy  between  Henry  and  Robert 
Myers  as  a  fact  established.  If  that  is  the 
proper  construction  of  the  charge,  then  it 
was  clearly  erroneous  in  assuming  to  deter- 
mine a  question  of  fact  in  issue,  and  material 
to  that  issue.  *  *  *  If  the  statement  of 
the  charge  is  full  on  the  point  to  which  it 
relates,  which  must  be  assumed,  then  it  is 
clear  that  tfie  jury  may  have  been  misled. 
*  *  *  It  is  contended  that  this  construc- 
tion of  the  charge  is  precluded  by  the  fact 
that  in  another  place  the  circuit  judge  char- 
ged *that  if  the  minds  of  Henry  Myers  and 
Robert  Myers  united  for  a  single  moment  be- 
fore the  killing  to  take  the  life  of  Truitt, 
they  are  equally  guilty.*  •  •  •  Taking 
the  two  fragments  of  the  charge  together, 
the  jury  may  have  understood  that  evidence 
tending  to  show  that  during  the  greater  part 
of  the  time  consumed  by  the  controversy  no 
community  of  motive  or  concert  of  action  ex- 
isted would  be  ineffectual  If  a  single  moment 
of  time  was  unaccounted  for,  in  which  that 
motive  might  have  existed.  «  *  *  We  are 
compelled  to  conclude  that  it  was  erroneous 
in  respect  of  matters  material  to  the  defense 
of  the  accused.  •  •  ♦  The  charge  as  to 
the  duration  of  the  motive  previous  to  the 
act  of  killing  would  be  unobjectionable  in  it- 
self if  the  single  moment  during  which  it  ex- 
isted immediately  preceded  the  act  of  killing 
as  it  regarded  the  guilt  of  Robert  If  it  did 
not  exist  at  that  moment,  its  previous  ex- 
istence, whether  near  or  remote  in  point  of 
time,  would  be  altogether  immaterial.  It  is 
not  clear  that  a  momentary  motive  could 
connect  the  origin  of  the  difficulty  with  its 
consequences,  but  that  question  is  unimport- 
ant" 

It  does  not  appear  from  the  foregoing  facts 
set  out  in  the  case  under  consideration  that 
Daisy  Ck>ok  was  attempting  to  injure  the  de- 
ceased at  the  time  the  fatal  shot  was  fired. 
The  testimony  as  to  the  motive  that  prompt- 
ed Hose  and  Vincent  Cook  to  take  the  life  of 
Hampton  Smith  was  conflicting.  While  there 
was  testimony  tending  to  show  that  the  de- 
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ceased  was  killed  In  pursuance  of  threats 
made  on  the  previous  afternoon,  there  was 
testimony  also  to  the  effect  that  Bose  and 
Vincent  Cook  killed  the  deceased  solely  for 
the  purpose  of  saving  the  life  of  their  broth- 
er. It  depended  upon  the  view  which  the 
jury  might  take  as  to  these  facts  whether  the 
guilt  of  one  of  the  defendants  was  to  deter- 
mine that  of  the  others.  It  seems  to  us  that 
the  distinction  is  overlooked,  In  the  leading 
opinion,  between  the  case  where  there  is 
merely  an  intention  to  prevent  a  felony,  and 
that  in  which  a  third  party  espouses  the 
cause  of  one  of  the  participants.  In  the  lat- 
ter case,  the  parties  are  held  equally  guilty 
for  the  reason  that  they  have  by  their  acts 
become  confederates;  while,  in  the  former, 
a  third  party  is  Justified  or  excused,  even  in 
taking  human  life,  if  the  sole  motive  by 
which  he  was  actuated  was  to  prevent  the 
perpetration  of  a  felony,  and  the  jury  thinks 
the  facts  as  they  appeared  to  him  were  such 
ds  might  reasonably  have  been  expected  to 
induce  such  belief  in  a  man  of  ordinary  firm- 
ness and  intelligence. 

On  Rehearing. 

PER  CURIAM.  Upon  careful  considera- 
tion, we  find  no  question  of  law  or  fact  was 
overlooked  in  the  opinion  of  the  court. 

The  petition  for  a  rehearing  is  therefore 
dismissed,  and  the  order  staying  the  remit- 
titur is  revoked. 


a45  N.  c.  681) 

STATE  V.  HOOKER, 

(Supreme  Court  of  North  Carolina.     Dec.  11, 
1907.) 

1.  Criminal  Law— Appeait— Habmless  Ebbob 
—EiViDENCB— Surplusage. 

Under  Revisal  1905,  §  8333,  making  it  an 
indictable  offense  to  break  and  enter  "a  store- 
house ♦  •  ♦  where  any  merchandise  ♦  ♦  • 
shall  be,'*  the  allegations  of  an  indictment  in  a 
prosecution  under  such  statute  containing,  in 
addition,  the  words  "with  intent  to  commit  lai^ 
ceny,"  is  surplusage,  and  evidence  offered  of  in- 
tent to  steal  is  irrelevant  and  harmless. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  K  3137-3143.] 

2.  Same— FoBHEB  Jeopardy- Identity  of  Of- 
fenses. 

The  acquittal  of  an  accused  on  the  charge 
of  larceny  of  certain  articles  is  not  an  estoppel 
of  the  state  to  prove,  in  a  prosecution  for  break- 
ing and  entering  with  intent  to  steal  the  same 
articles,  that  accused  took  such  articles. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  9§  38^-409.] 

8.  Same. 

An  aqnittal  on  prosecution  for  larceny  will 
not  bar  a  subsequent  prosecution  for  breaking 
«nd  entering  with  intent  to  commit  larceny. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  S$  386,  387.] 

4.  Same  —  Argument  op  Counsel  —  Failubb 
or  AcouBED  TO  Testify— Action  of  Coubt. 
In  a  criminal  prosecution,  the  comment  of 
counsel  that  **none  of  the  evidence  testified  to 
by  the  state  witnesses  had  been  contradicted, 
and  no  one  has  said  that  it  was  not  true,"  is 


not  a  comment  on  failure  of  accused  to  testify, 
especially  where  the  Jury  were  instructed  to  dis- 
regard such  comment  as  bearing  on  his  failure. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law.  |§  1672.  16d3.] 

Appeal  from  Superior  Court,  Moore  Coun- 
ty; Webb,  Judge. 

Ira  Hooker  was  convicted  of  breaking  and 
entering  a  store  with  intent  to  steal,  and 
appeals.    Affirmed. 

R.  L.  Bums,  for  appellant  AssiBtant  At- 
torney General  Clement,  for  the  State. 

CLARK,  a  J.  The  defendant  was  acquit- 
ted of  a  charge  of  stealing  certain  artldea. 
He  was  later  tried  and  convicted  imder  Re- 
visal 1905,  I  3333,  of  breaking  and  entering 
a  store  where  those  articles  were  kept  witb 
intent  to  steal  the  same.  The  defendant'a 
first  three  exceptions  are  to  evidence  as  to 
those  articles  being  in  the  store,  and  to  any 
evidence  tending  to  show  that  the  defendant 
took  them;  this  being  oflTered,  not  to  show 
the  larceny,  but  to  show  that  the  breaking 
and  entering  the  storehouse,  which  was  prov- 
en, waa  with  intent  to  commit  larceny. 

Revisal  1905,  I  3338,  makes  it  indictable  to 
"break  and  enter  a  storehouse,  shop,  &c 
where  any  merchandise,  chattel,  etc.,  or  otli- 
er  personal  property  shall  be."  The  addition 
In  the  indictment  of  the  words  *'wittL  intent 
to  conunit  larceny"  was  surplusage;  hence 
unnecessary  to  be  proven,  and  any  proof  of- 
fered of  intent  to  steal  was  merely  irrelevant 
and  harmless.  But,  if  it  were  otherwise,  the 
exceptions  could  not  be  sustained.  The  charge 
of  larceny  of  the  articles  of  which  the  defend- 
ant had  been  acquitted,  and  that  of  "break- 
ing and  entering  with  intent  to  steal/'  are  dis- 
tinct offenses ;  but  it  was  competent,  in  order 
to  show  the  intent  to  steal,  to  prove  that  the 
defendant  took  the  articles.  Ruffin,  C.  J.,  In 
State  V.  Jesse,  20  N.  a  106»  citing  Hale.  P. 
C,  560 ;  Arch.  Cr.  PI.  200.  The  previous  con- 
viction protects  him  from  being  tried  again 
for  the  same  offense,  but  it  is  not  an  estoppel 
on  the  state  to  show  the  same  facts.  If,  in 
connection  with  other  facts,  they  are  part 
of  the  proof  of  another  and  distinct  offense. 
This  has  been  often  held.  State  v.  Jesse,  20 
N.  a  98;  State  v.  Birmingham,  44  N.  a  120; 
State  V.  Revels,  44  ^.  C.  200;  State  v.  Nash, 
86  N.  C.  650,  41  Am.  Rep.  472.  The  evidoice 
in  the  trial  for  larceny  would  not  have  sup- 
ported a  verdict  on  this  charge  ct  breaking 
and  entering;  and,  though  some  of  the  facts 
in  that  case  must  be  used  in  this  case,  tbey 
are  different  offense&  In  State  v.  Nash,  su- 
pra, Ruffin,  J.,  says:  "To  support  the  plea 
of  former  acquittal,  it  is  not  sufficient  that 
the  two  prosecutions  should  grow  out  of  the 
same  transaction,  but  they  must  be  for  the 
same  offense — the  same  both  in  fact  and  in 
law."  In  State  v.  I^ytle,  138  N.  C.  740,  51  S. 
E.  66,  the  court  showed  that  it  was  possible 
that  selling  the  same  glass  of  liquor  in  an  un- 
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usual  aHnblnation  of  circomstances  might 
be  put  In  evidence  as  one  of  the  essential  facts 
in  pioTlng  five' separate  and  distinct  ofTenses. 
(1)  It  might  be  put  in  proof  on  a  trial  for  a 
violation  of  the  federal  statute  in  selling 
without  United  States  license.  (2)  It  might 
also  be  proven  in  a  trial  for  a  sale  without 
payment  of  the  state  tax  and  state  license. 
(3)  And  for  selling  without  payment  of  town 
tax  and  license.  (4)  For  selling  on  Sunday. 
(5)  For  selling  to  a  minor.  The  court  there 
says:  "Though  there  is  a  single  act,  it  may 
thus  be  a  violation  of  five  statutes,  and 
when  in  such  case,  as  Burwell,  J.,  says  in 
State  V.  Stevens.  114  N.  C.  877,  19  S.  E.  862, 
'each  statute  requires  proof  of  an  additional 
fact,  which  the  other  does  not,  an  acquittal 
or  conviction  under  either  statute  does  not  ex- 
empt the  defendant  from  prosecution  under 
the  other.' "  The  fact  of  the  sale  of  the  glass 
of  liquor  must  be  proven  In  each  of  these 
cases.  While  failure  to  prove  that  the  sale 
was  on  Sunday  would  acquit  on  one  indict- 
ment, or  that  the  sale  was  to  a  minor  would 
acquit  on  another,  none  the  less  the  defend- 
ant could  be  convicted  on  the  other  indict- 
ments if  the  sale  was  made  without  a  United 
States  license,  or  without  paying  state  tax 
and  getting  a  county  license,  or  without  pay- 
ing the  town  tax  and  getting  the  town  license, 
where  required.  This  Ib  an  extreme  case^ 
and  not  likely  ever  to  occur,  but  it  Illustrates 
the  point  Burwell,  J.,  in  State  v.  Stevens, 
114  N.  G.  878,  19  S.  E.  861,  just  quoted,  cites 
Arrington  v.  Commonwealth,  87  Va.  96,  12  S. 
B.  224,  10  L.  R.  A.  242,  Ruble  v.  State,  51  Ark. 
170,  10  S.  W.  262,  Black,  Intox.  Liquor,  f 
566,  and  has  himself  been  cited  and  followed 
State  V.  Reid,  115  N.  a  741,  20  S.  E.  468; 
State  V.  Robinson,  116  N.  a  1048,  21  8.  E. 
701  (which  was  the  case  of  conviction  of  an 
assault  with  a  deadly  weapon  and  a  sub- 
sequent indictment  for  carrying  the  weapon 
concealed  on  the  same  occasion,  the  convic- 
tion for  the  first  offense  being  held  not  a 
bar  to  a  conviction  for  the  second) ;  State  v. 
Downs,  116  N.  a  1067,  21  S.  E.  689;  State  v. 
Lawson,  123  N.  a  742,  31  S.  E.  667,  68  Am. 
St  Rep.  844 ;  State  v.  Smith,  126  N.  O.  1059, 
86  S.  E.  615;  State  v.  Lytle,  138  N.  C.  740, 
51  S.  E.  66.  The  principle  stated  in  all  the 
authorities  is:  "Though  the  same  act  may 
be  necessary  to  be  shown  in  the  trial  of  each 
indictment,  if  each  offense  requires  proof  of 
an  additional  fact  which  the  other  does  not 
an  acquittal  or  conviction  for  one  offense  is 
not  a  bar  to  a  trial  for  the  other."  One  can- 
not be  put  twice  in  jeopardy  for  the  same  of- 
fense. When  some  indispensable  element  in 
one  charge  is  not  required  to  be  shown  in  the 
other,  they  are  not  the  same  offense.  Prose- 
cnticm  for  larceny  will  not  bar  a  subsequent 
prosecution  for  breaking  and  entering  with 
intent  to  commit  larceny;  the  larceny  being 
necessarily  distinct  from  the  breaking  and 
entering.  State  v.  Ridley,  48  lowd,  370 ;  Fish- 
er V.  State,  46  Ala.  717 ;  State  v.  Ford,  80  La. 


Ann.  (part  1)  811;  People  r.  Curtia,  76  Cal. 
57,  17  Pac.  941;  Smith  v.  State,  22  Tex.  App. 
850,  8  S.  W.  288;  Gopenhaven  v.  State,  15 
Ga.  264. 

The  last  exception  is  to  the  solicitor's  com- 
ment that  "none  of  the  evidence  as  testified  to 
by  the  state  witnesses  had  been  contradicted, 
and  no  one  had  said  that  It  was  not  true." 
This  could  not  be  taken  as  a  criticism  upon 
the  failure  of  the  defendant  to  put  himself 
upon  the  stand.  The  court  refused  to  stop 
the  solicitor,  but,  out  of  abundant  caution, 
when  the  judge  charged  the  jury,  he  told 
them  that  the  fact  that  the  defendant  did  not 
go  upon  the  stand  could  not  be  considered  by 
the  jury  to  his  prejudice,  and  that  if  they 
had  understood  the  solicitor  as  meaning  to 
comment  on  that  fact  they  should  disregard 
It,  and  directed  them  not  to  consider  it  in 
making  up  their  verdict 

No  error. 

a45  N.  a  408) 
STATE  V.  HARRISON. 

(Supreme  0>urt  of  North  Caiolina.    Sept  17, 
1907.) 

1.  Obiicinal  Law— Apfkai«— Objxciior   and 

Exception. 

Allowing  the  state,  on  defendant's  moving 
to  remove  the  case  to  another  county  for  trial, 
to  select  any  county  for  trial,  other  than  one 
objected  to  by  defendant  when  the  duty  of  mak- 
ing the  selection  rests  on  the  court  cannot  be 
complained  of  by  defendant;  he  not  having  ob- 
jected and  taken  exception  at  the  time. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15.  Cruninal  Law,  §  2630.] 

2.  WlTNE8SB»— USINQ  MaPS  TO  EXPLAIN  TeS- 

tucont. 

A  witness  may  be  allowed  to  use  a  map  to 
explain  his  testimony;  the  map  not  being  ad- 
mitted in  evidence. 

[Ed.  Note.— For  caRes  in  point  see  Gent  Dig. 
vol.  50,  Witnesses,  {  866.] 

3.  Criminal  Law  —  Evidence  —  Conouot  o» 
Accused. 

Evidence  that  defendant  who  was  a  neigh- 
bor of  the  parents  of  the  boy  alleged  to  have 
been  kidnapped  by  him,  took  no  part  in  the  gen- 
eral search  instituted  by  the  neighborhood,  in 
which  hundreds  took  part,  is  aomissible;  the 
state  relying  on  circumstantial  evidence. 

[Ed.  Note.»For  cases  in  point  see  Cent  Dig. 
vol  14,  Criminal  Law,  fi  77&] 

4.  Same. 

On  a  trial  for  kidnapping,  the  state  rely- 
ing on  circumstances  to  prove  that  the  boy 
was  carried  away,  and  there  being  evidence  that 
the  woods  for  miles  around  had  been  scoured  in 
vain  by  hundreds  of  searchers,  the  state  may, 
as  tending  to  prove  that  he  could  not  have  been 
lost  in  the  sound,  not  far  away,  introduce  evi- 
dence that  many  people  frequent  the  sound,  that 
it  is  a  harbor  for  boats,  and  that  there  are  usual- 
ly plenty  of  fishermen  and  gunners  on  the 
sound,  and  that  the  fishermen  usually  fish  near 
the  wharf. 

5.  SAMi^— EVIDENCB    EXPLANATOBT     09    MAT- 
TERS IN  Evidence. 

Testimony  introduced  by  the  state,  on  a 
prosecution  for  kidnapping  a  bov,  of  a  con- 
versation between  defendant  and  the  boy's  fath- 
er, consisting  chiefly  of  declarations  of  defend-* 
ant  in  which  defendant  introduced  the  subject 
of  an  article  in  a  newspaper  suspecting  defend- 
ant of  taking  the  boy,  and  asked  the  father  to 
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write  to  the  paper  and  criticise  the  article  as 
imtrae,  may  not  be  met  by  evidence  that  the 
next  day  the  paper  retracted  the  article. 

C   SaMB— ABGUMBNT     of     COUNBBIr— IRBTBUO- 

TiON  A8  TO  Duty  of  Jubt. 

Complaint  may  not  be  made  of  the  fact 
that  the  state's  counsel  in  argument  commented 
<on  the  fact  that  trial  of  the  case  bad  been  re- 
moved from  the  county  where  the  indictment 
was  found,  and  that  defendant  did  not  testify; 
the  court  having  promptly  interrupted  counsel, 
and  stated  that  it  was  not  proper  to  comment 
on  these  subjects,  and  that  the  Jury  could  not 
eonsider  the  same. 

[Ed.  Note.-  For  cases  in  point,  see  Gent  Dig. 
Tol.  14,  Criminal  Law,  fi  1693.] 

7.  Sams— APFKAZr-OBJKonoRS    and    Excep- 
tions. 

Complaint  may  not  be  made  of  remarks  of 
the  state's  counsel  in  argument;  objections  and 
exceptions  thereto  being  noted  for  the  first  time 
in  the  case  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  15,  Criminal  Law,  |  2645.] 

8.  Same— Tbiai/— Conduct  of  Audibnc*— In- 
stbtjcnons  ab  to  dutt  of  jubt. 

Complaint  may  not  be  made  of  the  fact 
that  on  a  sliarp  retort  being  made  by  the  state's 
counsel  when  defendant's  counsel  interrupted  his 
argument  to  correct  a  statement,  a  large  part 
of  the  crowd  in  the  courtroom  applauded;  the 
court  having  in  strong  terms  rebuked  the  audi- 
ence, and  imprisoned  one  man  for  the  disturb- 
ance and  in  the  charge  stated  to  the  jury  that 
they  would  be  unworthy  to  sit  in  the  jury  box 
if  they  permitted  the  applause  or  any  sentiment 
of  the  audience  to  sway  them  in  the  least  from 
their  duty. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
VOL  14,  Criminal  Law,  f  1460.] 

9.  Same— Questions  fob  Jubt. 

The  evidence  in  a  criminal  prosecution  hav- 
ing raised  much  more  than  a  mere  suspicion  or 
conjecture  of  defendant's  guilt,  the  case  was  for 
the  jury. 

[Ed.  Note.— For  cases  In  point,  see  Gent  Dig. 
vol.  14,  Criminal  Law,  I  1713.] 

10.  EiDNAFFiNO— Elements  of  Offense. 
Transportation  to  another  state  of  the  per- 
son taken  is  not  an  essential  part  of  the  ofiEense 
of  kidnapping. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  31,  Kidnapping,  S  1.] 

11.  Indictment     and     Infobxation -- Acts 
Constituting  Offense. 

The  indictment  for  kidnapping  need  not  set 
out  the  circumstances  attending  the  commission 
of  the  offense;  but  it  is  enough  that  It  pursue 
the  language  of  the  statute  creating  the  offense 
and  prescribing  its  essential  elements. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
voL  27,  Indictment  and  Information,  {  267.] 

Appeal  from  Superior  Court,  Pasquotank 
County ;  W.  R.  Allen,  Judge. 

Joshua  Harrison  was  convicted  of  kidnap- 
ping Kenneth  Beasley,  a  boy  eight  years  old, 
and  appeals.    Affirmed. 

Aycock  &  Daniels,  Aydlett  &  Ehrlnghaus, 
and  I.  M.  Meekins,  for  appellant.  Assistant 
Attorney  General  Clement,  H.  8.  Ward,  and 
W^  M.  Bond,  for  the  State. 

BROWN,  J.  The  indictment  was  returned 
in  Currituck  county,  where  the  ofiTense  is 
charged  to  have  been  committed.  The  court 
granted  the  defendant's  motion  to  remove  the 
case  for  trial  to  another  county.  The  counsel 
for  defendant  made  no  objection  to  any  coun- 


ty except  Camden.  The  court  then  stated  that 
counsel  for  the  state  could  name  any  connty 
in  the  district  except  Gamdeo.  Pasquotank 
county  was  then  named  bj  counsel  for  the 
state  and  adopted  by  the  court  No  objection 
was  made  by  counsel  for  defendant,  and  no 
exception  taken  at  the  time.  As  the  defend- 
ant took  no  exception,  he  acquiesced  in  the 
action  of  the  court,  and  cannot  now  be  heard 
to  complain.  Had  the  defendant  objected  at 
the  time,  his  honor  doubtless  would  have  cor- 
rected the  error  and  selected  the  county  him- 
self. The  practice  of  allowing  either  party  to 
select  the  county  when  a  cause  is  removed 
for  trial  is  not  to  be  oonuneuded«  and,  if  ex- 
cepted to  at  the  time,  might  possibly  be  re- 
garded as  reversible  error,  necessitating  a 
new  trial.  The  law  imposes  upon  the  court 
the  duty  of  selecting  the  county,  and  this  duty 
cannot  be  delegated  to  others. 

There  are  eight  exceptions  in  the  record  to 
the  rulings  of  the  court  upon  evidence  of- 
fered, all  of  which  we  have  examined  with 
that  care  which  the  importance  of  this  case 
demands.  We  find  no  error  pointed  out  by 
the  exceptions  of  such  a  character  fis  would 
justify  us  in  awarding  a  new  trial,  and  all 
of  the  exceptions  need  not  be  commented  upon 
in  this  opinion. 

The  witness  Beasley  was  permitted  to  take 
up  a  map  and  show  the  location  of  his  resi- 
dence. The  court  permitted  the  witness  to  use 
the  map  to  explain  his  evidence.  The  defend- 
ant's exception  thereto  cannot  be  sustained. 
The  map  was  not  admitted  in  evidence ;  but 
it  was  competent  for  the  purpose  of  enabling 
the  witness  to  explain  his  testimony  and  en- 
able the  Jury  to  understand  it  Diagrams, 
plats,  and  the  like  are  of  frequent  use  for 
this  purpose  in  the  trial  of  causes,  and  for 
such  purpose  the  use  of  the  map  was  admis- 
sible. Dobson  V.  Whisenhant,  101  N.  G.  645, 
8  a  B.  126 ;  Riddle  v.  Oermantown,  117  N.  a 
387,  28  S.  E.  832;  State  v.  Whiteacre,  98  N. 
0.  753,  3  S.  B.  488;  State  v.  Wilcox,  132  N. 
G.  1135,  44  S.  B.  625. 

It  was  in  evidence  that  defendant  was  a 
neighbor  of  the  boy's  parents,  and  defend- 
ant excepts  because  a  witness  was  permitted 
to  state  that  defendant  took  no  part  in  the 
general  search  instituted  by  the  neighborhood, 
in  which  several  hundred  persons  participat- 
ed. We  see  no  objection  to  this,  and  his  hon- 
or's ruling  is  supported  by  State  v.  Wilcox, 
132  N.  C.  1128,  44  S.  E.  625.  It  Is  only  a 
very  slight  circumstance,  It  Is  true ;  but  facts, 
which  are  but  slight  evidence,  standing 
alone,  should  be  admitted  when  the  state  re- 
lies upon  circumstantial  evidence,  if  they, 
with  the  other  facts  proved,  bear  upon  the 
offense  charged.  State  v.  Rhodes,  111  N.  C 
647,  15  S.  E.  1038. 

Exceptions  4,  5,  6,  and  7  relate  to  the  In- 
troduction of  evidence  tending  to  prove  that 
the  boy  could  not  have  been  lost  in  the  sound, 
not  far  from  his  residence;  that  **many  peo- 
ple frequent  the  sound" ;  that  '*it  is  a  harbor 
for  boats";    that  '*there  are  usually  plenty 
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of  flBhermeii  and  gimnen  on  the  sonnd,  and 
flshennen  usually  fish  near  the  wharf."  The 
state  was  endeayorlng  to  proye  hy  circum- 
stances that  the  boy  had  been  carried  away. 
To  that  end  eyldence  was  offered  that  the 
woods  for  mUes  around  had  been  scoured  in 
Tain  by  hundreds  of  searchers.  The  state  then 
undertook  to  demonstrate  the  great  improba- 
bility that  the  boy  was  lost  In  the  nearby 
water.  We  see  no  objedfon  to  this  proof.  Its 
value  was  for  the  jury.  It  was  a  circum- 
stance, slight  though  it  may  be,  tending,  with 
other  evidence,  to  establish  the  contention 
that  the  boy  had  not  been  lost  in  the  woods 
or  drowned  along  the  shore  of  the  sound.  It 
was  incumbent  upon  the  state  to  establish 
the  fact  that  the  boy  had  been  actually  car- 
ried away,  as  well  as  to  prove  that  the  defend- 
ant did  it  In  this  connection  the  language 
of  Mr.  Justice  Connor  in  State  v.  Wilcox,  132 
N.  O.  1143,  44  S.  B.  633,  is  very  pertinent; 
''In  a  criminal  case,  where  all  the  circum- 
stances of  time,  place,  motive,  means,  oppor- 
tunity, and  conduct  concur  in  pointing  out  the 
accused  as  the  perpetrator  of  an  act  of  vio- 
lence, the  force  of  such  circumstantial  evi- 
dence is  materially  strengthened  by  the  total 
absoice  of  any  trace  or  vestige  of  any  other 
agent" 

Upon  the  examination  of  S.  M.  Beasl^,  a 
state's  witness,  and  the  father  of  Kenneth 
Beasley,  the  following  conversation  with  de- 
fendant was  received  in  evidence  on  behalf  of 
the  state  without  objection :  "Harrison  asked 
me  If  I  had  seen  the  article  In  the  News  and 
Observer,  and  what  I  thought  of  it  I  said : 
1  don't  know  what  to  think  of  it'  He  said: 
nOont  you  think  it  is  a  batch  of  liesr  I  said : 
'I  don't  know  whether  it  is  or  not'  Then 
he  asked  me  if  I  would  not  write  an  article 
to  the  News  and  Observer  and  criticise  this 
article  referred  to,  as  untrue.  I  told  him  I 
was  very  particular  as  to  what  I  said,  es- 
pecially what  I  wrote  for  the  public,  as  I 
wanted  .to  get  my  boy  back  if  possible.  He 
said :  'It  is  perfectly  absurd  to  entertain  the 
kidnapping  idea.'  I  said :  'It  does  not  seem 
to  me  absurd  to  entertain  any  idea,  in  view  of 
the  fact  that  we  have  had  so  diligent  a 
search  for  two  weeks  and  have  failed  to  find 
any  trace  of  him  whatever.'  He  said:  *If 
your  son  was  kidnapped,  some  of  your  neigh- 
bors did  it*  Isaid:  'I  don't  know  who  did  it, 
but  I  would  like  to  get  him  back  if  possible, 
and  I  would  not  write  anything  to  the  News 
and  Observer.'  Then  he  drove  on.  I  pre- 
sume he  was  referring  to  the  article  in  the 
News  and  Observer  which  suspected  him  as 
being  the  party  who  took  the  child.  Such  an 
article  was  published  some  time,  I  think,  dur- 
ing the  week  before  this  conversation.  I  did 
not  go  back  to  Raleigh.  I  did  not  publish 
the  article,  and  do  not  know  who  did."  Upon 
cross-examination  by  defendant's  counsel  the 
witness  was  handed  a  newspaper  containing 
kn  article  headed  "Kidnapped,"  and  requested 
to  say  if  it  was  the  article  referred  to.  Wit- 
mess  answered  that  it  was;   and  defendant's 


counsel  then  asked,  "^id  the  paper  next  day 
contradict  it?"  The  state  objected  to  the  last 
question,  and  it  was  excluded.  We  see  no 
error  in  this  ruling.  The  evidence  in  chief 
to  which  this  was  intended  as  a  response 
was  not  only  not  objected  to  by  defendant, 
but  consisted  almost  entirely  of  the  declara* 
tions  of  the  defendant  in  a  conversation  with 
Beasley.  The  subject  of  the  newspaper  ar- 
ticle was  introduced  during  that  conversation 
by  the  defendant  himself,  and  his  statements 
are  competent  evidence  against' him.  The 
state  did  not  offer  the  declarations  of  the 
News  and  Observer,  but  the  declarations  of 
the  defendant  These  were  competent  evi- 
dence, and  it  was  plainly  incompetent  to  un- 
dertake to  reply  to  them  by  the  subsequent 
declarations  of  the  newspaper.  Whatever 
value  the  general  public  may  or  may  not  set 
upon  the  statements  of  the  News  and  Ob- 
server, we  know  of  no  law  as  yet  which  con- 
stitutes them  evidence  of  a  fact  on  the  trial 
of  an  indictment  in  a  court  of  justice. 

The  defendant  took  several  exceptions  to 
the  conduct  of  the  argument  upon  the  part 
of  counsel  for  the  state.  During  the  argu- 
ment the  solicitor  asserted  that  the  defend- 
ant was  a  bad  man,  as  shown  by  the  evidence, 
and  said  the  indictment  was  found  in  Cur- 
rituck county  and  he  was  being  tried  in 
Pasquotank.  The  court,  without  objection 
by  defendant  stopped  him,  and  stated  that 
it  was  not  proper  to  comment  on  the  removal 
of  the  cause,  and  that  the  jury  could  not 
consider  it  The  solicitor  made  no  further 
reference  to  the  removal.  In  view  of  the 
very  prompt  action  of  the  court  in  correct- 
ing the  error  of  the  solicitor,  we  see  no 
ground  for  complaint  so  far  as  the  court  is 
concerned.  The  same  can  be  said  to  the  ex- 
ception to  comments  of  counsel  that  defend- 
ant failed  to  testify.  The  court  corrected 
this  error  of  counsel  In  a  very  effective  and 
impressive  manner.  We  undertake  to  cor- 
rect the  errors  of  the  judge,  and  not  those 
committed  by  attorneys.  Their  errors  are  to 
be  corrected  by  the  trial  judge,  and -when  he 
fails  in  his  du^T  it  becomes  a  ground  of  excep- 
tion. 

The  other  exceptions  to  the  conduct  of  the 
argument  must  likewise  be  overruled,  for 
the  reason  that  counsel  for  defendant  failed 
to  call  the  court's  attention  to  the  alleged  ob- 
jectionable language  and  failed  to  note  an 
exception  thereto.  It  is  too  late,  after  the 
trial  is  over,  to  note  such  objections  and  ex- 
ceptions for  the  first  time  in  the  case  on  ap- 
peal. It  is  but  fair  to  the  judge  and  in  the 
Interest  of  the  proper  administration  of  jus- 
tice that  he  should  have  the  opportunity  to 
admonish  counsel  if  they  depart  in  the  argu- 
ment from  the  proper  measure  of  an  advo- 
cate's duty.  State  v.  Sugg,  89  N.  C.  527; 
State  V.  Brown,  100  N.  C.  519,  6  S.  E.  568 ; 
State  V.  Tyson,  133  N.  C.  695,  45  S.  E.  838. 

The  defendant  excepts  because,  during  the 
argument  of  the  solicitor,  the  defendant's 
counsel  interrupted  him  to  correct  a  state- 
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ment  Tbe  solicitor  made  a  sharp  retort, 
wtaereapon  a  large  part  of  the  crowd  In  the 
courtroom  broke  into  applause,  which  lasted 
aeveral  minutes.  We  find  that  the  court  re- 
proved the  audience  In  strong  terms  for  the 
misconduct,  required  the  solicitor  to  sus- 
pend his  speech  until  it  could  be  investigat- 
ed«  and  called  the  officers  before  the  court 
and  inquired  of  them  as  to  who  engaged  in 
the  applause.  One  man  was  arrested  and 
sentenced  to  five  days  in  Jail.  We  do  not 
think  this  demonstration  warrants  us  in 
granting  a  new  triaL  It  is  far  from  being 
such  a  public  manifestation  of  hostility  to 
the  defendant  as  occurred  upon  the  trial  of 
Wilcox,  131  N.  a  707,  42  S.  B.  536.  In  that 
case  a  new  trial  was  ordered  because  it  ap- 
peared that  about  100  people  left  the  court- 
room in  a  body  and  rang  a  fire  bell  with  the 
fixed  Intention  to  destroy  the  force  of  the  re- 
marks of  the  defendant's  counsel  and  dis- 
tracting the  attention  of  the  jury;  but  that 
case  differed  from  the  one  at  bar,  inasmuch 
as  the  Judge  there  found  as  a  fact  that  the 
demonstrations  were  made  for  the  purpose  of 
breaking  the  force  of  counsel's  argument  and 
to  prejudice  the  defendant's  case.  In  this 
case  there  Is  no  finding  that  there  was  a 
preconceived  design  and  intention  to  nreju- 
dlce  the  Jury  against  defendant,  and  no  suffl- 
cittit  evidence  to  support  any  such  allega- 
tion. The  applause  seems  to  have  been  evok- 
ed by  the  tilt  between  counsel.  It  is  some- 
times the  case  that  in  hotly  contested  cases 
the  sharp  repartee  and  cross-firing  of  coun- 
sel bring  laughter  or  applause  from  the  audi- 
ence, which  is  promptly  checked  by  the  Judge. 
It  has  been  held  in  other  states  that  where  a 
disturbance  is  made  in  a  courtroom  for  the 
purpose  of  prejudicing  the  Jury,  and  where 
the  presiding  Judge  pays  no  attention  to  the 
Interruption,  a  new  trial  will  generally  be 
granted.  Cartwright  v.  State,  16  Tex.  App. 
473,  49  AXQ.  Rep.  826;  Raines  v.  State,  81 
Miss.  489,  33  South.  19.  The  new  trial  was 
granted  in  those  cases,  not  solely  because  of 
the  disturbance,  but  because  the  trial  Judge 
failed  to  do  his  duty  in  correcting  its  ef- 
fect In  this  case,  however,  the  court  re- 
buked the  audience  in  strong  terms  for  their 
misconduct  and  imprisoned  one  man,  and  in 
addition  thereto,  in  his' charge  to  the  Jury, 
uses  these  words:  ''You  would  be  unworthy 
to  sit  in  the  Jury  box  if  you  permitted  the 
applause  of  the  crowd  or  any  sentiment  of 
the  audience  to  sway  you  the  breadth  of  a 
hair  from  the  path  of  duty."  We  have  no 
doubt  that  these  impressive  words  from  an 
upright  and  fearless  Judge,  preceded  as  they 
were  by  summary  punishment  upon  an  of- 
fender, had  far  more  influence  upon  the 
minds  of  the  Jury  than  the  impulsive  conduct 
of  some  of  the  audience. 

The  defendant  handed  up  a  number  of 
prayers  tot  instruction,  many  of  which  were 
practically  given  by  the  court,  and  those 
which  were  refused  the  defendant  was  not 
entitled  ta     The  defendant   requested  the 


court  to  instruct  the  Jury  that  there  is  no 
sufficient  evidence  to  Justify  a  conviction. 
The  state  relies  upon  a  chain  of  circumstances 
proven  by  different  witnesses,  no  one  of 
which,  standing  alone,  would  be  sofficiait 
to  convict;  but,  when  taken  together,  the 
state  contends  they  point  strongly  to  the  de- 
fendant's guilt  It  must  be  admitted  that 
the  circumstances  in  evidence  point  to  the 
guilt  of  the  defendai)!^  and  that  there  is  not  a 
circumstance  which  points  to  any  other  per- 
son. To  set  them  out  would  be  of  no  value  as 
a  precedent,  and  would  unduly  lengthen  this 
opinion.  It  is  not  for  us  to  say  that  the  de- 
fendant should  or  should  not  have  been  con- 
victed upon  this  evidence,  as  the  Jurors  are 
the  triors  of  the  fact,  and  not  the  court 
They  have  rendered  their  verdict  of  guilty, 
and,  measured  by  the  standard  prescribed 
by  law,  his  honor  committed  no  error  In  not 
withdrawing  the  case  from  their  considera- 
tion. This  evidence  is  not  so  slight  and  In- 
conclusive as  that  in  no  reasonable  view  of 
It  ought  the  Jury  to  convict.  State  v.  Atkin- 
son, 93  N.  0.  619.  The  evidence  as  a  whole 
raises  much  more  than  a  mere  conjecture  or 
suspicion,  and  the  case  comes  within  the 
general  rule  that,  if  there  be  any  evidence 
tending  to  prove  the  guilt  of  the  accused,  the 
weight  of  it  must  be  left  to  the  Jury.  State 
V.  Vinson,  63  N.  G.  335;  State  v.  Rhodee, 
111  N.  a  650, 15  S.  B.  1038 ;  State  t.  Wilcox, 
supra. 

Defendant  excepts  to  the  refusal  of  the 
court  to  give  the  following  Instruction :  *rrhe 
word  'kidnap'  has  a  technical  meanings  It 
is  derived  from  the  common  law,  and  must  be 
interpreted  according  to  its  technical  mean- 
ing at  common  law ;  and  its  meaning  at  the 
common  law  and  under  our  statute  is  to  take 
and  carry  away  any  person,  forcibly  or 
fraudulently,  beyond  the  boundaries  of  the 
state."  The  court  instructed  the  Jury  that 
"by  kidnapping  is  meant  the  taking  and  car- 
rying away  of  a  person  forcibly  or  fraudu- 
lently." The  characteristics  and  limits  of 
this  offense  are  somewhat  differently  drawn 
by  legal  writers.  Blackstone  and  some  other 
Bnglish  authorities  define  kidnapping  to  be 
the  "forcible  abduction  or  stealing  away  of  a 
man,  woman,  or  child  from  their  own  coun- 
try and  sending  them  into  another."  In 
East  Pleas  of  the  Grown,  vol.  1,  p.  429,  it  la 
described  as  "the  most  aggravated  ^edes  of 
false  imprisonment'*  and  defined  to  be  "the 
stealing  and  carrying  away  or  secreting  of 
any  person."  "The  Supreme  Gourt  of  New 
Hampshire,"  says  Bishop,  "more  reascmably, 
and  apparently  not  in  confiict  with  actual  de- 
cisions, held  that  transportation  to  a  foreign 
country  is  not  a  necessary  part  of  this  of- 
fense." Bish.  New  Grim.  Law,  vol.  2,  | 
750.  The  case  referred  to  Is  State  v.  Rol- 
lins, 8  N.  H.  550,  and  sustains  the  author's 
text  Bishop  states  the  better  definition  of 
kidnapping  to  be  "false  imprisonment,  ag- 
gravated by  conveying  the  imprisoned  per- 
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•on  to  Boxno  other  place."  Id.  See,  also, 
Bberllng  y.  State,  136  Ind.  U7,  85  N.  B.  1023 ; 
State  V.  Leuth,  128  Iowa,  189;  Haddon  t. 
People,  25  N.  T.  373 ;  5  Words  &  Phrases,  p. 
3928,  and  cases  cited.  We  think  that  the 
exception  cannot  be  sustained. 

It  la  further  objected  that  the  bill  Is  defec- 
tive, In  that  It  fails  to  set  out  ''facts  and  cir- 
cnmstances  stating  the  offense."  The  bill 
need  not  set  out  the  drcnmstances  attending 
the  commission  of  the  offense.  It  is  suffi- 
cient If  its  allegations  pursue  the  language 
of  the  statute  creating  the  offense  and  pre- 
scribing its  essential  elements.  State  v. 
George,  93  N.  a  567.  In  State  t.  Stanton, 
23  N.  a  424,  Chief  Justice  Rufiin  says: 
*'When  a  statute  makes  a  particular  act  an 
offense,  and  sufficiently  describes  it  by  terms 
haying  a  definite  and  specific  meaning,  with- 
out specifying  the  means  of  doing  the  act, 
it  is  sufficient  to  charge  the  act  Itself  with- 
out its  attendant  circumstances."  A  careful 
review  of  the  whole  record  convinces  us  that 
no  reversible  error  has  been  committed. 

Mo  error. 


(146  N.  C.  2TB) 
KESTBRSON   v.   SOUTHERN   RT.   CO. 

(Supreme  Court  of  North  Carolina.     Dec  11, 
1907.) 

1.  Abateubnt— Pendsrot  ov  Action  in  Fed- 
bkal  coubt. 

Pendencv  in  a  federal  court  of  an  action  in 
personam,  which  has  Dot  proceeded  to  judgment 
ui  not  ground  for  abatement  of  an  action  in  the 
state  court 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Abatement  and  Revival,  |§  87-^1.] 

2.  Samb— DisuissAi.  ov  PuoB  Action. 

It  is  not  ground  for  abatement  that  another 
action  was  pending  when  the  summons  in  the 
second  action  was  issued;  it  having  been  dis- 
missed before  the  complaint,  and  therefore  be- 
fore the  plea  was  filed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Abatement  and  Revfval,  8§  111-117.] 

8.  Railboads— Nequgenck— Pbbsons  Wobk- 

iNG  About  Cabs. 

Where  plaintiff  worked  for  C.  quarrying 
stone,  and  defendant  railway  company  furnished 
can  to  C.  with  which  to  remove  the  stone  plac^ 
ing  them,  as  required  by  C,  on  a  side  track  hav- 
ing a  steep  graae,  and  it  was  the  custom  of  de- 
fendant, known  to  plaintiff,  to  set  the  brakes  on 
each  car  when  placing  them  on  the  side  track, 
and  plaintiff  in  letting  down  the  front  car  to  the 
quarry  was  injured  by  the  other  cars  rushing 
after  ft  such  custom,  without  his  knowledge, 
not  having  been  observed  as  to  such  other  cars, 
defendant  was  liable. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  §S  878-877.] 

Appeal  from  Superior  Court,  Buncombe 
County;    Cooke,  Judge. 

Action  by  H.  A.  Kesterson  against  the 
Southern  Railway  Company  for  personal  in- 
juries. From  a  Judgment  on  a  finding  by  the 
Jury  for  plaintiff  on  all  the  issues  submitted 
to  them  of  negligence,  contributory  negli- 
gence, and  damages,  defendant  appeals.  Af- 
firmed. 


Moore  ft  Rollins,  for  appellant  Geo.  A. 
Shuford,  Frank  Carter,  and  H.  C.  Chedester, 
for  appellee. 

BROWN,  J.  L  The  defendant  set  np  in  its 
answer  the  pendency  of  an  action  between 
the  plaintiff  and  defendant  for  the  same 
cause  of  action  set  np  in  the  plaintiff's  com- 
plaint in  this  action,  which  action  was  begun 
before  this  action  was  commenced,  in  the  su- 
perior court  of  Buncombe  county,  and  was 
thence  removed  to  the  Circuit  Court  of  the 
United  States.  It  is  found  as  a  fact  that  at 
the  time  of  the  issuing  of  the  summons  in 
this  action  the  other  action  was  pending  in 
the  Circuit  Court  of  the  United  States,  but 
tliat  a  Judgment  of  nonsuit  had  been  entered 
therein  before  the  complaint  in  this  action 
had  been  filed.  The  plea  in  abatement  to 
tliis  suit  was  properly  overruled  upon  the 
facts.  The  pendency  of  a  suit,  in  personam 
in  a  state  court,  wUch  has  not  proceeded  to 
Judgment,  cannot  be  successfully  pleaded  in 
abatement  of  a  suit  between  the  same  parties 
for  the  same  cause  of  action  in  a  federal 
court  So,  too,  and  for  like  reasons,  an  ac- 
tion of  a  similar  nature  which  is  pending, 
but  has  not  proceeded  to  Judgment  l{i  a  fed- 
eral court  cannot  be  pleaded  in  abatement 
of  a  like  suit  in  a  state  court  The  point  is 
decided  in  Sloan  v.  McDowell,  75  N.  C.  29, 
where  the  reasons  are  given  by  Mr.  Justice 
Read  for  the  distinction,  in  this  respect,  be- 
tween suits  for  the  same  cause  and  between 
the  same  parties,  pending  in  the  courts  of 
the  same  state,  and  where  the  causes  are 
pending  in  courts  of  different  sovereigns  or 
jurisdictions.  For  this  reason  the  case  of 
Curtis  V.  Piedmont  109  N.  C.  401,  13  S.  B. 
944,  is'not  in  point  There  the  former  action 
was  pending  in  the  same  court  Had  the 
action  in  the  Circuit  Court  of  the  United 
States  been  prosecuted  to  Judgment,  it  would 
have,  upon  proper  plea,  barred  further  pros- 
ecution in  the  state  courts.  Gordon  y.  Gil- 
foit  99  U.  S.  168,  25  L.  Ed.  883;  1  Cyc.  38; 
City  of  North  Muskegon  v.  Clark,  62  Fed. 
694,  10  C.  C.  A.  591.  The  plea  in  abatement 
must  also  aver  and  the  proof  affirmatively 
show  that  the  former  action  is  still  pending 
at  the  time  of  the  filing  of  the  plea.  1  Encyc. 
PI.  ft  Pr.,  754;  Phelps  v.  Railroad,  87 
Minn.  485,  35  N.  W.  273,  5  Am.  St  Rep.  867. 
The  effective  part  of  the  plea  is  that  the 
former  action  is  still  pending.  Here  the 
Jury  find  that  a  nonsuit  was  entered  in  the 
former  action  before  the  filing  of  the  com- 
plaint and  therefore  necessarily  before  the 
filing  of  the  plea. 

2.  The  only  question  remaining  for  consid- 
eration is  the  exception  to  the  ruling  of  the 
court  denying  the  defendant's  m<^on  to  non- 
suit The  plaintiff's  evidence  tended  to  prove 
that  one  Collins  was  engaged  in  quarrying 
rock,  and,  to  facilitate  operations  and  the 
handling  of  the  output,  the  defendant  con- 
structed a  side  track  alongside  the  quarry. 
Collins  had  control  of  the  loading  of  cars. 
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These  cars,  as  required  by  Collins  for  the 
parpoees  of  his  business,  were  placed  upon 
his  side  track  by  the  defendant  The  side 
track  was  built  upon  a  heavy  grade,  estimat- 
ed at  8%  to  5  feet  in  100,  and  on  defendant's 
right  of  way.  The  bins,  or  hopt)er8,  from 
which  the  crushed  stone  was  discharged  into 
the  cars,  were  built  directly  oyer  said  side 
track  at  the  bottom  of  said  grade.  The  ele- 
vation of  said  bins  or  hoppers  was  such  as  to 
allow  the  passage  underneath  of  the  defend- 
ant's gondola  cars,  with  a  space  of  12  or  14 
inches  between  the  bottom  of  the  bin  and  the 
top  of  the  car.  The  evidence  tends  further 
to  prove  that  it  was  customary  for  the  de- 
fendant to  place  empty  cars  upon  this  side 
track  in  the  morning,  and  to  secure  them  so 
that  they  would  stand  upon  the  incline,  and 
C!ollins*  employes  would  let  them  down  by 
gravity*  one  at  a  time,  as  needed  for  the  pur- 
pose of  being  loaded,  regulating  and  control- 
ling their  movements  and  stopping  them  at 
the  proper  place  by  the  use  of  the  hand 
brakes  on  said  cars,  and  the  defendant's 
freight  trains  would  take  out  the  loaded 
cars  the  following  night  or  morning.  The 
empty  cars  would  stand  upon  the  grade  if 
the  brakes  were  set  on  each,  but,  for  greater 
securi^,  it  was  customary  to  block  or  scotch 
the  front  car  with  a  piece  of  wood,  and 
when  this  car  was  moved  to  scotch  the  next 
car,  and  so  on.  Collins*  employ^  had  noth- 
ing to  do  with  placing  the  empty  cars  on  the 
quarry  siding.  In  the  language  of  the  wit- 
ness Allred:  "It  was  customary  for  them 
[the  railroad  people]  to  put  them*  in  there 
and  hold  them."  At  the  time  of  the  injury 
the  plaintiff  was  in  the  employ  of  Collins, 
working  in  said  quarry.  Upon  the  occasion 
in  question,  he  was  required  by  his  employer 
to  assist  In  letting  down  the  empty  cars  for 
the  purpose  of  being  loaded.  He  loosed  the 
brakes,  and  brought  down  the  front  car  to 
the  bin,  and,  as  he  passed  under  it,  the  re- 
maining cars,  which  had  been  left  by  de- 
fendant on  the  side  track  as  usual,  not  hav- 
ing brakes  on  or  not  being  checked,  rushed 
down  on  the  front  car,  and  knocked  plaintiff 
off,  and  seriously  injured  him.  They  had 
been  held  in  place  by  the  front  car,  and, 
when  the  brakes  on  it  were  released  and  the 
car  moved  forward,  the  others,  the  brakes 
not  being  on,  smashed  into  the  front  car 
when  plaintiff  stopped  it  under  the  bin. 

It  is  true  that  the  plaintiff  was  the  servant 
of  Collins,  and  not  of  defendant,  and  that 
there  were  no  contractual  relations  existing 
between  the  plaintiff  and  the  defendant  com- 
pany. Yet  there  was  that  connection  be- 
tween Collins  and  the  defendant,  in  respect 
to  the  operations  of  the  quarry,  which  gave 
the  employes  of  Collins  the  right  to  rely  up- 
on the  estaolished  usage  of  fastening  all  the 
cars  by  brakes  being  carefully  observed  by 
defendant.  The  testimony  of  plaintiflTs  wit- 
nesses tends  strongly  to  prove  that,  when 
defendant's  agents  delivered  tbe  cars  on  the 
greatly  inclined  siding,  they  always  set  the 


brakes  on  each  car,  and  that  on  this  occa- 
sion they  set  the  brakes  on  the  front  car 
only,  and  di<)  not  check  or  set  the  brakes  on 
the  others.  This  custom  was  known  to  plain- 
tiff; and  tliat  he  relied  on  it  when  he  moved 
the  front  car  is  evident  from  his  own  testi- 
mony, for  he  says  he  'Vould  not  for  the 
world  have  taken  that  car  out"  had  he 
known  those  behind  it  had  been  left  with 
brakes  off.  There  is  a  class  of  cases  in 
which  one  has  been  held  liable  to  another, 
in  the  absence  of  any  contractual  or  other 
relation  between  them.  This  belongs  to  that 
class.  The  act  of  negligence  in  leaving  the 
cars  with  brakes  off  or  not  checked,  under 
such  circumstances  and  conditions,  in  viola- 
tion of  defendant's  custom  and  usage,  known 
to  plaintiff  and  the  other  employes  of  Col- 
lins, was  highly  dangerous  to  them,  and 
renders  the  defendant  liable  for  the  injury 
sustained  In  consequence.  Boddy  v.  Railway 
Co.,  104  Mo.  234.  15  S.  W.  1112,  12  U  R.  A. 
746,  24  Am.  St.  Rep.  333;  Thomas  v.  Win- 
chester, 6  N.  Y.  397,  57  Am.  Dec.  455;  2 
Sutherland  on  Damages.  435.  While  no  con- 
tractual relation  existed  between  plaintiff  and 
defendant,  yet  Collins  and  the  defendant  had 
such  business  relations  that  each  owed  the 
duty  to  the  other  and  his  employ^  of  prop- 
erly discharging  his  part  of  the  Joint  un- 
dertaking in  respect  to  any  matter  exclusive- 
ly devolving  upon  him.  Plaintiff  had  noth- 
ing to  do  with  checking  or  fastening  the  cars 
properly  with  brakes  when  they  were  de- 
livered on  the  side  track.  That  was  a  part 
of  defendant's  obligation,  and  in  its  dis- 
charge a  certain  usage  had  been  established. 
Without  plaintifTs  inowledge,  this  usage 
was  not  observed  on  one  occasion,  resulting 
in  injury  to  him.  The  defendant  is  there- 
fore liable  for  the  consequent  result 

In  respect  to  defendant's  contention  in  re- 
gard to  contributory  negligence,  we  think 
his  honor  might  well  have  charged  that 
there  is  ho  evidence  of  that 

No  error. 


a46-N.  C.  5«0> 
STATE  V.  KEEBLER  et  at 

(Supreme  Court  of  North  Carolina.     Dec  IL 
1907.) 

Cbiminal  Law  —  Afpeal  —  Dismissal  — 

Gbounds— Escape. 

Where  one  pending  appeal,  from  his  con- 
viction of  crime  oreaks  jail,  and  is  beyond  the 
process  of  the  court  at  the  time  his  case  is  call- 
ed,  the  appeal  will  be  dismissed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  16,  Criminal  Law,  §  2975.] 

Connor  and  Walker,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  McDowell 
County;    Peebles,  Judge. 

Haws  Keebler  and  another  were  convicted 
of  larceny,  and  they  appeal.    Dismissed. 

J.  L.  C.  Bird,  for  appellants.  Assistant  At 
tomey  General  Clement,  for  the  State. 
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CLARK,  €•  J.  When  this  cftse  .Vas  called, 
the  counsel  of  record  for  the  defendants  stat- 
ed that  his  clients,  who  had  been  conTicted 
of  larceny,  iiad  f>roken  jail,  and  were  beyond 
the  process  of  the  court  This  admission  was 
entered  on  our  records,  and  the  Assistant  At- 
torney General,  in  behalf  of  the  state,  has 
filed  his  motion  to  dismiss  the  appeal  npon 
the  authority  of  State  t.  Jacobs,  107  N.  a 
772,  11  &  B.  962,  22  Am.  St  Rep.  812,  and 
State  ▼.  Anderson,  111  N.  O.  689,  16  S.  E. 
816. 

In  State  y.  Jacobs,  supra,  which  was  a  con- 
Tiction  for  murder,  the  court  held— Avery, 
J.— that  "where  one  convicted  of  a  crime  ap- 
peals from  the  Judgment,  and  escapes,  the 
appellate  court  may  in  its  discretion  proceed 
with  the  hearing  or  dismiss  the  appeal,  or 
continue  it  and  either  of  these  judgments 
will  be  valid,  though  the  defendant  may  not 
be  in  custody  or  not  represented  by  coxmsel.*' 
Avery,  J.,  Quotes  a  wealth  of  authority  hold- 
ing that  if,  when  the  case  is  regularly  reach- 
ed for  hearing  on  appeal,  the  defendant  "has 
escaped  and  Is  not  in  actoal  custody,  it  is 
clearly  within  the  sound  discretion  of  the 
court  to  determine  whether  the  exceptions 
shall  be  argued  and  passed  upon,  the  appeal 
dismissed,  or  the  hearing  postponed  to  await 
the  recapture  of  the  allegeid  offender.  Smith 
T.  U.  p.,  94  U.  8.  97,  24  L.  Ed.  32 ;  Bonahan 
T.  Nebraska,  125  U.  S.  692,  8  Sup.  Gt  1890, 
81  L.  Ed.  854;  Leftwich's  Case,  20  Qrat 
(Va.)  722;  Sherman  v.  Commissioners,  14 
Grat  (Va.)  677;  McGowan  v.  People,  104 
111.  100,  44  Am.  Rep.  87 ;  Wilson  v.  Commis- 
sioners, 10  Bush  (Ky.)  626,  19  Am.  Rep.  76; 
State  T.  Sites,  20  W.  Va.  16";  and  further 
says  that  the  general,  if  not  universal,  rule,  is 
that  when  a  defendant  has  absconded  and 
thus  put  himself  in  contempt  of  court,  to  re- 
fuse to  dispose  of  his  appeal,  or  to  make  any 
order  in  it  at  his  instance  or  for  his  benefit 
but  on  the  motion  of  the  prosecuting  officer, 
the  case  will  be  continued,  dismissed,  or 
heard— citing  Anonymous  Case,  81  Me.  592; 
Commonwealth  v.  Andrews,  97  Mass.  544; 
People  V.  Genet  59  N.  Y.  81,  17  Am.  Rep. 
315;  Warwick  v.  State,  78  Ala.  486,  49  Am. 
Rep.  59.  Judge  Avery,  supra,  at  page  775 
of  107  N.  C,  page  968  of  11  S.  B.  (22  Am.  St 
Rep.  912),  also  quotes  Waite,  C.  J.,  in  Smith 
V.  United  States,  94  U.  S.  97,  24  L.  Ed.  82, 
as  follows:  "It  is  clearly  within  our  dis- 
cretion to  refuse  to  hear  a  criminal  case  in 
error  unless  the  convicted  party  suing  out  the 
writ  is  where  he  can  be  made  to  respond  to 
any  judgment  we  may  render.  •  •  •  If 
we  affirm  the  Judgment  he  is  not  likely  to 
appear  to  submit  to  his  sentence.  If  we  re- 
verse it  and  order  a  new  trial,  he  will  ap- 
pear or  not  as  he  may  consider  most  for  his 
Interest**  No  court  will  ordinarily  decide  a 
moot  point,  a  mere  abstraction,  and  to  cum- 
ber the  docket  by  continuing  the  case  would 
ordinarily  be  useless,  leading  merely  to  a 
dismissal  of  the  appeal  at  some  future  term 
as  In  State  v.  Cody,  119  N.  C.  908,  26  S.  B. 


252,  56  Am.  St  Rep.  692.  The  opinion  in 
State  V.  Jacobs,  supra,  further  says:  *'The 
courts  of  Georgia,  Indiana,  and  Kentucky  al- 
so concur  In  the  holding  that  it  is  the  proper 
practice  to  dismiss,  on  motion  of  the  prosecu- 
tion, an  appeal  by  one  charged  with  felony, 
when  it  is  made  to  appear  satisfactorily  that 
he  has  escaped  custody  pending  the  appeal, 
and  is  still  at  large.  Madden  v.  State,  70 
Ga.  383;  Sargeant  v.  State,  96  Ind.  63;  Wil- 
son  V.  Commonwealth,  10  Bush  (Ky.)  526,  19 
Am.  Rep.  76:"  In  State  v.  Anderson,  111  N. 
C.  689,  16  S.  E.  316,  which  was  also  a  convic- 
tion for  murder,  the  court  quotes  State  v. 
Jacobs,  107  N.  C.  772,  11  &  E.  962,  22  Am. 
St  Rep.'  912,  and  "on  motion  of  the  Attorney 
General"  dismissed  the  appeal.  In  State  v. 
Cody,  119  N.  C.  908,  26  S.  B.  252,  56  Am.  St 
Rep.  692,  conviction  for  burglary  of  three 
men,  the  appeal  was  also  dismissed  on  au- 
thority of  State  V.  Jacobs  and  State  v.  An- 
derson. All  three  were  cited  and  approved 
in  State  v.  Dlxcm,  131  N.  C.  813,  42  S.  B. 
944,  where  it  is  said:  ''One  who  thus  dis- 
misses himself  abandons  his  appeal,  and  has 
no  ground  to  Invoke  a  review  of  the  trial  by 
the  appellate  court"  That  also  was  a  con- 
viction of  murder;  but  there  being  doubt 
whether  the  prisoner  had  escaped,  the  court 
considered  the  exceptions,  and,  finding  no  er- 
ror, affirmed  the  Judgment  below. 

The  trial  and  Judgment  below  is  presumed 
to  be  correct  If  not  reviewed  by  an  appeal, 
this  presumption  is  conclusive.  In  Bi^land 
there  has  never  been  any  appeal  in  criminal 
cases.  In  many  states  of  the  Union  there  is 
no  appeal  in  such  cases,  unless  upon  certifi- 
cate of  probable  error  by  the  Judge.  In  this 
state  an  appeal  is  a  right  but  not  an  absolute 
right  If  the  appeal  bond  is  not  given  or  the 
proi)er  certificate  in  lieu  thereof,  the  appeal 
is  dismissed.  State  v.  Bramble,  121  N.  C. 
603,  28  S.  E.  269,  and  cases  cited.  Likewise 
for  failure  to  print  the  record  (unless  a  pau- 
per appeal).  For  a  stronger  reason,  apart 
from  our  precedents,  an  appeal  should  be  dis- 
missed when  the  prisoner  himself  abandons 
it  by  breaking  Jail,  and  fieeing  the  Jurisdic- 
tion of  the  court 

We  will  not  look  into  the  record  or  review 
the  exceptions ;  but  on  motion  of  the  Attor- 
ney G^ieral,  will  dismiss  the  appeal.  We 
will  not  deal  with  a  defendant  who  Is  in  the 
woods. 

Appeal  dismissed. 

WALKER  and  CONNOR,  JJ.,  dissent* 


a46  N.  G.  329) 
HENDERSON  v.  McLAIN. 

(Supreme  Court  of  North  Carolina.     Dec.  11, 
1907.) 

1.  AfpcaI/— Review— Findings  of  Rffebee— 

csonolxtsiveness. 

The  findings  of  facts  by  a  referee  are  con- 
clusive on  appeal  if  there  is  evidence  to  support 
them. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  M  999&-4006.] 
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2.  Sams— Deoibionb  Reviewable  —  Refusal 
TO  Set  Aside— Refbbee's  Repobt— Newly 

DiSOOVBEED  BVIDBNOE. 

The  refusal  of  a  superior  court  to  get  aside 
the  rei>ort  of  a  referee  on  the  ^rouud  of  newly 
discovered  evidence  is  not  reviewable. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  §§  736-739.] 

8.  Witnesses— CoKPBTBNOT— Interest. 

Unless  a  witness  bears  such  a  relation  to 
the  controversy  that  the  verdict  and  judgment  in 
the  case  may  be  used  against  him  as  a  partv 
in  another  action,  he  is  not  disqualified  to  testi- 
fy, and  the  interest  in  the  result  to  disqualify  a 
witness  must  be  legal,  and  not  merely  sentimen- 
tal. Henc5e,  in  an  action  by  a  son-in-law  of 
defendant's  intestate  on  a  claim  against  the  es- 
tate, plaintiff's  daughter,  an  heir  at  law  and  dis- 
tributee, and  a  guardian  of  heirs  and  distribu- 
tees, are  competent  witnesses  for  plaintlfP. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
VOL  50»  Witnesses,  S§  598-618.] 

4.  BxECTrroBS  and  Adicinistbatob&— Claucs 
Against  Estate  —  Implied  Gontbacts  — 
BOABD  —  Motheb-in-Law  as  Membeb  ot 
Family. 

Where  a  mother-in-law  entered  a  family 
and  became  one  of  them,  supervising  the  chil- 
dren in  place  of  her  deceased  daughter,  acting  as 
a  granomother  would  in  a  house  where  there 
were  children,  and  the  relation  exists  for  over 
20  years  without  any  agreement  as  to  board  or 
any  payment  thereon,  tne  law  raises  no  implied 
contract  to  pay  for  board,  but  such  a  contract 
Is  impliedly  negatived. 

(Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  22,  Executors  and  Administrators.  S|  IdlOh- 
733;   vol.  50,  Work  and  Labor,  (§  15-18.] 

5.  Same— Gabe  in  Sickness. 

When  she  became  helpless,  and  was  an  ab- 
solute charee  for  18  months  after  she  reached 
the  age  of  80  years,  her  son-in-law  was  entitled 
to  reasonable  pay  for  her  support  and  care,  for 
under  such  circumstances  there  was  no  pre- 
sumption that  the  services  were  gratuitous,  bat 
there  was  an  implied  contract  to  pay  for  them, 
and  the  necessary  expense  is  a  proper  charge 
against  her  estate. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  22,  Eixecutors  and  Administrators,  §}  730- 
733;   vol.  50,  Work  and  Labor,  IS  15-18.] 

Appeal  from  Superior  Gourt,  Iredell  Goun- 
ty;  Moore,  Judge. 

Action  by  I.  S.  Henderson  against  J.  G. 
McLaln,  administrator,  etc  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Modi- 
fled  and  affirmed. 

Action  for  recovery  for  services  rendered 
defendant's  intestate.  The  cause  was  refer- 
red by  consent  to  Dorman  Thompson,  Esq., 
as  referee,  who  found  as  facts:  That  prior 
to  1886  the  defendant's  intestate,  Mrs.  E.  J. 
Wilson,  was  living  with  her  daughter,  Mrs. 
J.  F.  McLain,  in  Mooresvllle,  N.  G.  In  that 
year  Mr.  McLain  failed  In  business,  and  re- 
moved to  the  mountains  of  North  Garolina, 
and  Mrs.  Wilson  moved,  with  her  trunk,  bu- 
reau, and  personal  property  to  the  home  of 
her  son-in-law,  the  plaintiff,  and  resided  there 
continuously  till  her  death  in  January,  1905. 
Her  daughter,  the  plaintiff's  wife,  was  th^i 
living,  but  in  poor  health,  and  died  soon  aft- 
er, leaving  several  small  children.  Mrs.  Wil- 
son continued  to  live  at  the  home  of  the  plain- 
tiff after  the  death  of  her  daughter,  engaged, 
until  the  last  18  months  of  her  life^  with  such 


care  of  the  children  '*as  a  grandmother  would 
in  a  house  where  there  was  children."  She 
sat  in  the  room  with  the  family,  and  ate  at 
the  table  with  them.  She  said  "they  are  kind 
and  good  to  me,  and  I  want  to  help  them  all 
I  can,  and  do  as  much  for  them  as  I  can,  and 
help  manage  the  children."  At  the  time  lfr& 
Wilson  went  to  live  in  the  home  of  the  plain- 
tiff, she  was  over  60  years  of  age,  and  she 
died  at  the  age  of  82.  For  the  last  18  months 
prior  to  the  death  of  the  said  Mrs.  E.  J.  Wil- 
son she  was  practically  helpless,  being  con- 
fined to  her  chair.  It  was  necessary  to  pro- 
vide her  with  a  rolling  chair,  and  by  reason 
of  this  her  only  means  of  locomotion  was  to 
have  her  chair  rolled  around  the  house  by 
some  one.  She  had  to  be  helped  from  her 
chair  to  the  bed.  Her  feet  and  arms  were 
much  swollen,  causing  her  much  pain;  and, 
by  reason  of  her  condition,  it  was  necessary 
for  the  plaintiff,  or  some  member  of  bis 
family,  during  a  great  part  of  this  time,  to 
sit  up  at  night  with  her.  The  plaintiff  slept 
in  an  adjoining  room  to  that  occupied  by  the 
defendant's  intestate,  with  door  open,  so  that 
'*all  she  would  have  to  do  was  to  call  him, 
and  she  would  have  no  trouble  to  get  him  up.*' 
During  the  time  preceding  the  last  18  months 
of  her  life,  the  condition  of  the  defendant's 
intestate  was  better  than  at  any  time  during 
said  18  months.  During  a  part  of  said  time 
she  was  in  very  good  health,  considering  her 
advanced  age  in  life.  For  the  Inst  18  months 
prior  to  the  death  of  the  defendant's  intes- 
tate, the  food,  lodging,  care,  and  attention 
rendered  her  by  the  plaintiff  and  the  mem- 
bers of  his  family  was  reasonably  worth  tbe 
sum  of  |1  per  day.  For  the  time  preceding 
the  last  18  months  of  the  life  of  the  defoid- 
ant's  Intestate,  the  board,  lodging,  and  care 
furnished  and  provided  for  her  by  the  plain- 
tiff and  the  members  of  his  family  was  rea- 
reasonably  worth  the  sum  of  |10  per  month. 
The  house  in  the  town  of  Mooresvllle,  N.  C., 
in  which  the  said  I.  S.  Henderson  resided 
with  his  family,  and  in  which  he  was  residing 
at  the  time  of  this  hearing,  was  given  to  the 
wife  of  the  said  I.  S.  Henderson  by  Mr&  E. 
J.  Wilson.  The  said  Mrs.  E.  J.  Wilson  at  the 
same  time  gave  a  house  and  lot  in  the  town 
of  Mooresvllle,  N.  G.,  to  her  daughter,  Mrs. 
J.  E.  McLean,  stating  that  she  wanted  "both 
daughters  to  have  an  equal  share."  As, to 
whether  these  gifts  were  made  before  or  aft- 
er the  time  that  the  said  Mrs.  E.  J.  Wilson 
went  to  live  in  the  home  of  I.  S.  Henderson 
is  not  shown  in  the  evidence.  At  the  time 
the  said  Mrs.  E.  J.  Wilson  went  to  live  in  the 
home  of  her  son-in-law,  I.  S.  Henderson, 
there  was  no  express  contract  entered  into 
between  the  plaintiff  and  the  defendant's  in- 
testate under  which  the  plaintiff  was  to  be 
compensated  for  board,  lodging,  and  services 
rendered  to  the  said  Mrs.  E.  J.  Wilson  by 
the  said  I.  S.  Henderson  and  his  family,  nor 
was  there  ever  at  any  time  any  such  contract 
made  and  entered  into  with  the  plaintiff. 
The   defendant's    intestate   never   paid   the 
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plaintiff  anything  during  her  life  for  board* 
lodging,  care,  and  attention;  but  on  one  occa- 
sion some  com  and  hay  which  was  worth  $25 
was  turned  over  to  plaintiff  by  Mrs.  Wilson's 
tenant  in  1908.  The  plaintiff's  counsel  upon 
the  hearing  admitted  that  that  part  of  the 
claim  of  the  plaintiff  for  board,  lodging,  care, 
and  attention  provided  and  furnished  for  the 
said  Mrs.  Wilson,  arising  prior  to  April  1, 
1908,  was  barred  by  the  statute  of  limitations 
as  contended  in  the  answer  of  the  defendant, 
and  announced  that  such  claim  was  waived 
by  the  plaintiff.  Upon  the  foregoing  finding 
of  facts,  the  following  were  his  conclusions  of 
law:  That,  upon  the  facta  above  found,  the 
law  implies  a  contract  between  the  plaintiff 
and  the  defendant's  intestate,  by  reason  of 
which  the  plaintiff  is  entitled  to  charge  the 
defendiEmt,  as  administrator  of  Mrs.  B.  J. 
Wilson,  the  reasonable  value  of  the  board, 
lodging,  care,  and  attention  furnished  by  said 
plaintiff  to  the  defendant's  intestate.  That 
the  plaintiff  is  entitled  to  charge  the  defend- 
ant as  administrator  of  Mrs.  E.  J.  Wilson 
the  sum  of  |572,  and  the  referee  allowed 
such  charge,  subject  to  a  credit  of  $2S;  the 
account  being  stated  as  follows:  '^Debits:  To 
18  months'  board,  lodging,  care,  and  attention, 
at  |1  per  day,  $547;  to  board,  lodging,  care, 
etc,  from  April  1,  1903,  to  June  15,  1908,  at 
$10  per  month,  $25— total  $572.  Credits: 
Three  loads  of  hay  and  16  bushels  of  com, 
$25;  balance  due,  $547."  The  court  ovenruled 
all  exceptions  to  the  referee's  report,  and 
rendered  Judgment  for  $547  and  coeta  The 
defendant  appealed. 

McLaughlin  &  Nicholson  and  Z.  V.  Turlfng- 
ton,  for  appellant  Armfleld  &  Turner,  for 
appellee. 

CLARK,  C.  J.  The  rulings  of  the  Judge  be- 
low upon  the  exceptions  to  findings  of  facts 
are  conclusive;  there  being  evidence  upon 
such  findings.  Dunavant  v.  Railroad,  122 
N.  a  1001,  29  8.  B.  887,  and  cases  there 
cited.  The  refusal  of  the  superior  court  to 
set  aside  the  report  of  a  referee,  on  the 
groimd  of  newly  discovered  evidence,  is  not 
reviewable.  Vest  v.  Cooper,  88  N.  C.  181; 
Faison  t.  Williams,  121  N.  a  153,  28  8.  B. 
188. 

The  exceptions  to  the  overruling  by  the 
Judge  of  the  exceptions  of  law  present  two 
main  questions. 

First  The  competency  of  the  evidence  of 
the  daughter  of  the  plaintiff  and  granddaugh- 
ter of  the  defendant's  intestate,  under  Revisal 
1906,  1681  (Code,  S  590).  She  is  not  interest- 
ed in  a  legal  sense  in  the  event  of  the  ver- 
dict in  behalf  of  her  father,  and  was  com- 
petent as  a  witness  for  him.  She  was  testi- 
fying against,  not  in  behalf  of,  her  own  in- 
terest, which  was  as  heir  at  law  and  distribu- 
tee of  the  estate  of  her  grandmother,  the  de- 
fendant's intestate,  that  it  should  not  be  di- 
minished. Bunn  V.  Todd,  107  N.  C.  266,  11 
8.  B.  1048,  where  this  section  is  analyzed. 
As  was  said  in  Jones  v.  Emory,  115  N.  C 


158,  20  8.  BL  206:  ''Unless  the  witness  bear 
such  a  relation  to  the  controversy  that  the 
verdict  and  Judgment  in  the  case  may  be 
used  against  him  as  a  party  in  another  ac- 
tion, he  is  not  disqualified  to  testify."  The 
interest  in  the  result  of  an  action  to  disquali- 
fy a  witness  must  be  legal,  and  not  merely 
sentimental.  Sutton  v.  Walters,  118  N.  C. 
495,  24  8.  B.  857.  The  same  principle  applies 
to  the  exception  to  the  testimony  of  R.  H. 
Neely,  also  witness  for  plaintiff,  who  was 
guardian  of  plaintiff's  other  children,  who 
are  distributees  and  heirs  at  law  of  defend' 
ant's  Intestate. 

The  other  point  presented  by  several  ex- 
ceptions is  as  to  the  law  applicable  to  the 
state  of  facts  found  by  the  referee  and  con- 
firmed by  the  court  As  it  is  found  that 
there  was  no  contract  for  compensation  for 
board  and  lodging,  but  that  Mrs.  Wilson  en- 
tered the  family,  became  one  of  them,  super- 
vising the  children  in  the  place  of  her  de- 
ceased daughter,  and  acting  ''as  a  grand- 
mother would  in  a  house  where  there  was 
children,"  the  law  raises  no  implied  contract 
that  she  should  pay  board.  Indeed,  it  is  im- 
pliedly negatived,  as  the  relation  existed  for 
over  20  years,  during  all  which  time  there 
was  no  agreement  nor  any  payment  The 
$25  credited  In  1908  seems  to  have  been  mere- 
ly for  some  produce  turned  over  by  Mrs.  Wil- 
son's tenant  to  the  plaintiff,  for  which  he  is 
accountable,  but  there  is  no  evidence  that  it 
'was  paid  in  consideration  of  board.  Most  of 
the  claim  for  board  during  the  time  MrsL 
Wilson  was  acting  in  supervision  of  the  chil- 
dren was  conceded  by  plaintiff  to  be  barred 
by  the  statute  of  limitations,  which  Is  plead- 
ed, and  the  claim  was  disallowed  by  the  ref- 
eree, but  he  has  erroneously  allowed  $25  for 
board  from  April  1,  1903,  to  June  15,  1906, 
which  is  not  barred  by  the  statute.  This  must 
be  strudc  out  of  the  account 

As  to  the  board,  lodging,  and  attention 
during  the  last  18  months  of  her  life,  during 
which  time  Mrs.  Wilson  was  practically  help- 
less, and  in  the  condition,  and  requiring  the 
attention,  found  by  the  referee,  there  is  noth- 
ing in  the  relation  of  the  parties  from  which 
it  can  be  Justly  inferred  that  such  services 
and  attention  were  to  be  rendered  gratuitous- 
ly where  the  party  had  an  estate  out  of  which 
the  plaintiff  could  reasonably  have  expected 
compensation.  As  long  as  she  was  residing 
in  the  family  as  one  of  them,  rendering  such 
services  as  a  grandmother  would  naturally 
render  to  the  children  of  her  deceased  daugh- 
ter, the  implication,  in  the  absence  of  con- 
tract, is  that  she  was  pro  hac  vice  a  member 
of  the  family,  and  that,  as  her  company  and 
counsel  were  not  to  be.  charged  for,  neither 
was  she  chargeable  with  board.  But  when 
she  becomes  helpless,  unable  to  render  any 
service,  and  altogether  a  charge,  it  is  the  poli- 
cy of  the  law  that  she  shall  be  provided  for 
and  properly  taken  care  of,  and  for  this  rea- 
son the  necessary  cost  thereof  is  properly  a 
charge  against  her  estate  if  she  have  one. 


876 


68  SOUTHBASTBRN  BBPOBTEB. 


(N.a 


There  is  no  presumption  that  it  was  gratal- 
tous,  but  there  is  an  Implied  contract  to  pay 
for  them.  The  burden  of  her  last  sickness 
should  not  fall  upon  her  son-in-law  at  whose 
house  she  happened  to  be,  to  the  total  ex- 
oneration of  the  other  members  of  her  family, 
who  as  her  heirs  at  law  and  next  of  kin  will 
share  in  her  estate.  This  is  a  claim  for  ex- 
pense Incurred  for  benefit  of  the  decedent, 
not  for  labor  and  services  rendered  by  her; 
and  hence  the  authorities  cited,  most  of  which 
are  reviewed  In  Winkler  v.  Kllllam,  141  N. 
G.  575^,  54  S.  B.  540,  are  not  in  point  The 
$25  charged  for  board  from  April  1  to  June 
15,  1903,  will  be  struck  out 

The  judgment  will  be  thus  modified  and 
affirmed. 

Modified  and  affirmed. 


(146  N.  C.  861) 

LEE  et  al.  v.  BAIRD  et  al. 

(Supreme  Court  of  North  Carolina.    Dec  14, 

1907.) 

1.  AppBAir— BuLEs  OP  CouBT—PBAcncB— Dis- 
missal. 

Where  appellant's  exceptions  are  not  briefly 
and  clearly  stated  and  numbered  as  required  by 
the  statute  (Revisal  1905,  §  591,  and  Supreme 
Court  rule  27  153  S.  B.  viij),  the  errors  allege" 
ed  are  not  stated  ^'separately  in  articles  num- 
bered*' as  required  by  said  section  591,  the  ex- 
ceptions relied  on  are  not  grouped  and  num- 
bered immediately  after  the  end  of  the  case  on 
appeal  as  required  by  Supreme  Court  rules  19 
(2)  and  21  (53  S.  fi.  vii),  and  the  exceptions 
were  not  filed  in  the  ofSce  of  the  clerk  of  the 
court  below  within  10  days  after  the  end  of  the 
term  at  which  the  judgment  appealed  from  was 
rendered,  the  appeal  will  be  dismissed. 

2.  COUBTS— SUPBEHS  COtJBlS-POWEB  TO  BEO- 
ULATB  PbOCEDUBB. 

The  Supreme  Court  had  power  to  establish 
rule  19,  subd.  2  (53  S.  E.  Til),  providing  that  the 
pages  of  the  record  on  appeal  shall  be  numbered, 
and  that  there  shall  be  written  on  the  margin  of 
each  a  brief  statement  of  the  subject-matter 
contained  therein;  rule  21.  proyiding  that  a 
case  will  not  be  heard  until  there  shall  be  put 
in  the  margin  of  the  record,  as  required  in  rule 
19  (2),  brief  references  to  such  parts  of  the  text 
as  are  necessary  to  be  considered  in  a  decision 
of  a  case;  and  rule  27,  requiring  exceptions- to 
be  briefly  and  clearly  stated  and  numbered. 

Appeal  from  Superior  Court,  Buncombe 
County;  Cooke,  Judge. 

Action  by  James  B.  Lee  and  others  against 
John  B.  Baird  and  others.  Judgment  for 
defendants,  and  plalntifrs  appeal.  Appeal 
dismissed. 

There  was  a  large  number  of  exceptions 
to  the  report  and  to  the  rulings  on  question 
of  evidence  by  both  parties,  and  on  the  hear- 
ing some  of  them  are  sustained,  some  over- 
ruled, and  others  modified,  and  thereupon 
the  court  gaye  Judgment  that  defendants  go 
without  day,  and  recover  costs,  and  plain- 
tiffs appealed.  In  apt  time  and  proper  form, 
defendants  moved  to  dismiss  plaintiffs'  ap- 
peal, assigning  causes,  among  others,  as  fol- 
lows: "(1)  The  exceptions  are  not  'briefly 
and  clearly  stated  and  numbered,'  as  requir- 
ed by  the  statute  (Bevisal  1905,  §  591),  and 
rule  27  of  this  court  (53  S.  B.  vii).     (2)  The 


errors  alleged  are  not  stated  'separately  in 
articles  numbered'  as  required  by  the  stat- 
ute (Bevisal  1905,  S  591).  0)  The  exceptions 
relied  on  are  not  grouped  and  numbered  im- 
mediately after  the  epd  of  the  case  on  ap- 
peal, as  required  by  rules  19  (2)  and  21.  140 
N.  a  660,  53  S.  B.  vii.  (4)  Appellants  did 
not  file  their  exceptions  in  the  office  of  the 
clerk  of  the  court  below  within  10  days  after 
the  end  of  the  term  at  which  the  Judgment 
appealed  from  was  rendered." 

Merrimon  ft  Merrimon,  for  appellante. 
Merrick  &  Barnard,  F.  A.  Soudley,  and  D. 
B.  Millard,  for  appellees. 

HOK£),  J.  For  the  reasons  above  stated, 
the  court  is  of  opinion  that  the  plaintiffs' 
appeal  should  be  dismissed,  and  it  is  so  or- 
dered. 

These  rules,  published  in  140  N.  C.  660,  53 
S.  B.  vii,  have  been  adopted  after  extended 
and  careful  reflection,  and  because  they  were 
found  necessary  to  a  proper  performance  of 
the  public  business  of  the  court,  not  alone 
with  reference  to  its  reasonable  dispatch,  but 
in  giving  the  court  a  more  accurate  under- 
standing of  causes  on  appeal,  thereby  greatly 
aiding  us  to  as  intelligent  consideration  of 
the  questions  presented,  and  to  a  determina- 
tion of  controversy  on  their  real  merits.  Fur- 
thermore, a  proper  compliance  with  the  rules 
here  in  question  (rule  19,  subd.  2,  and  rule 
21)  Is  fair  and  Just  to  opposing  counsel,  giv- 
ing them,  as  it  does,  an  opportunity  to  know 
the  positions  they  will  be  required  to  dis- 
cuss, to  the  end  that  they  will  be  better  pre- 
pared to  aid  the  court  in  making  true  deliver- 
ance on  the  rights  of  parties,  the  purpose 
which  we  all  have  most  earnestly  at  heart. 
And  it  may  be  well  here  to  note  that  in  many 
instances  it  would  be  no  fair  observance 
of  rule  19,  subd.  2,  simply  to  make  ex- 
cerpts from  a  stenographer's  notes  of  any  and 
every  exception  taken  in  the  hurry  and  ex- 
citement of  a  nisi  prius  trial,  the  counsel  for 
appellant,  in  "grouping  and  stating"  the  ex- 
ceptions relied  on  by  him,  should  give  the 
matter  his  earnest  consideration,  that  the 
court  mjay  also  have  the  benefit  of  his  Judg- 
ment and  fuller  information  as  to  the  real 
questions  Involved  in  the  controversy.  It  is 
not  our  desire  or  purpose  to  be  unreasonable 
or  exacting  in  respect  to  this  last  sugges- 
tion. It  is  made  rather  with  the  view  of 
impressing  upon  counsel  our  deep  sense  of 
the  importance  and  value  of  their  giving  to 
the  court,  in  its  decisions  of  these  causes  on 
appeal,  the  benefit  of  their  reflection  and 
careful  preparation. 

There  is  no  doubt  of  the  power  of  the  court 
to  establish  the  rules  in  question,  and  in 
numbers  of  decisions  we  have  expressed  an 
opinion  both  of  their  necessity  and  binding 
force.  Thus,  in  Walker  v.  Scott,  102  N.  C. 
490,  9  S.  B.  489,  Merrimon,  J.,  for  the  court, 
said:  "The  impression  seems  to  prevail,  to 
some  extent,  that  the  rules  of  practice  pre- 
scribed by  this  court  are  merely  directory-^ 
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that  thej  may  be  ignored,  disregarded,  and 
nQspended  almost  as  of  course.  This  Is  a 
serious  mistake.  The  court  has  ample  $mr 
thorily  to  make  them.  Const,  art  4^  I  12; 
Code  1883,  S  961;  Rencher  ▼.  Anderson,  93 
N.  6.  106;   Barnes  v.  Saston,  98  N.  O.  116, 

8  S.  B.  744.  They  are  deemed  essential  to 
the  protection  of  the  rights  of  litigants  and 
the  due  administration  of  Justice.  They  have 
force,  and  the  court  will  certainly  see  that 
they  have  effect  and  are  duly  observed,  when- 
ever they  properly  ai^ly."  And  in  Horton  v. 
Green,  104  N.  a  403, 10  S.  B.  471,  the  present 
Chief  Justice,  in  speaking  of  one  of  our  rules 
of  practice,  said:  '*We  have  stated  this  much 
to  show  the  reasonableness  and  necessity  of 
the  rule,  for  the  power  of  the  court  to  make 
it  is  as  clear  as  that  it  is  our  duty  to  rigid- 
ly adhere  to  it  after  it  is  adopted  and  enforce 
it  impartially  as  to  all  cases  coming  under 
its  operation.  The  late  Chief  Justice  Pear- 
son was  accustomed  to  say  of  the  rules  of 
court:  There  is  no  use  in  haying  a  scribe 
unless  you  cut  up  to  it"*  And  the^same 
Judge,  in  Calvert  v.  Carstarphen,  133  N.  (X 
27,  28,  45  S.  B.  353,  354,  on  this  subject  said: 
•The  rules  of  this  court  are  mandatory,  not 
directory.     Walker  v.  Scott,  102  N.  C.  487, 

9  S.  B.  488;  Wiseman  v.  Commissioners,  104 
N.  C.  330,  10  8.  B.  481;  Bdwards  v.  Hender- 
son, 109  N.  C.  83,  13  S.  B.  779.  As  the  Con- 
stitution (article  1,  S  8)  provides  that  'the 
legislative,  executive  and  supreme  Judicial 
powers  of  the  government  ought  to  be  for- 
ever separate  and  distinct  from  one  another,' 
the  General  Assembly  can  enact  no  rules  of 
practice  and  procedure  for  this  court  which 
are  prescribed  solely  by  our  rules  of  court 
Hemdon  ▼.  In&  Co.,  Ill  N.  C.  384,  16  S.  B. 
465,  18  Ia  E.  a.  547;  Horton  v.  Green,  104 
N.  C.  400,  10  8.  B.  470;  Bencher  v.  Ander- 
son, 93  N.  C.  105.  The  practice  and  procedure 
in  the  courts  below  the  Supreme  Court  are 
prescribed  by  the  Legislature,  as  authorized 
by  Const,  art  4,  $  12  (State  v.  Bdwards,  110 
N.  C.  511,  14  8.  B.  741),  except  that  as  to 
such  lower  courts,  when  the  Legislature  falls 
to  provide  the  practice  and  procedure  in  any 
particular,  this  court  can  do  so.  Code,  §  961; 
Barnes  v.  Baston,  98  N.  C.  116,  3  S.  B.  744; 
Cheek  t.  Watson,  90  N.  O.  302.  In  Bngland, 
when  Parllameit  abolished  the  forms  of  ac- 
tion and  the  entire  former  system  of  plead- 
ing, practice,  and  procedure,  it  did  not  itself 
enact  a  Code  of  Procedure  and  Practice,  but 
empowered  the  Judges  of  the  higher  coxurts 
to  do  tills  for  all  the  courts.  Consequently, 
the  entire  practice  and  procedure,  civil  and 
criminal  (including  all  forms),  in  the  mother 
country,  are  formulated  in  ''Rules  of  Prac- 
tice" prescribed  by  the  Judges,  and  England 
has  the  simplest  and  most  advanced  system 
of  practice  of  all  Bnglish  speaking  countries. 
In  this  state,  the  rules  of  court  are  the  sole 
Code  of  Practice  of  this  court  and  are  to  be 
observed  as  strictly  as  the  legislative  pro- 
visions as  to  practice  in  the  lower  courts." 

The  rules,  as  they  now  stand,  have  been 


formulated  for  more  than  2  years.  For  more 
tlian  18  months  they  have  been  published  in 
our  Reports  (140  N.  C.  and  53  S.  E.)  and  in 
several  decisions,  notably  in  Davis  v.  Wall, 
142  N.  C.  451,  59  S.  B.  850,  and  Ikfarable  v. 
Railroad,  142  N.  C.  564,  55  8.  E.  355.  The 
court  has  given  decided  intimation  that  If 
they  were  not  complied  with  the  appeal  would 
be  dismissed,  except  in  rare  instances,  and 
unless  cogent  excuse  were  shown.  There  could 
not  well  be  a  case  that  better  Illustrates  the 
necessity  of  the  rule  we  are  discussing  than 
the  one  now  before  us.  The  action  was  com- 
menced in  1898,  and  the  record,  including  the 
case  on  appeal,  contains  177  pages  of  printed 
matter.  In  1902  a  reference  was  had,  and 
after  an  appeal  to  the  Supreme  Court  the 
order  was  proceeded  with,  and  an  account 
was  taken  and  report  made.  The  report,  con- 
taining 42  findings  of  fact  and  44  conclusions 
of  law,  was  heard  by  the  Judge,  on  numerous 
exceptions  filed  by  both  of  the  parties;  and 
on  the  hearing,  as  stated,  many  of  these  ex- 
ceptions were  overruled,  some  sustained,  and 
others  modified,  and  final  Judgment  was  en- 
tered that  defendant  go  without  day.  In 
the  case  on  appeal,  containing  79  pages,  the 
court  at  the  instance  of  plaintiffs,  and  as 
required  to  present  tiielr  objections,  embodies 
a  large  amount  of  the  testimony  taken  be- 
fore the  referee,  and  throughout  this  testi- 
mony appear  many  objections  to  the  rulings 
of  the  referee  on  questions  of  evidence.  It  is 
well  nigh  Impossible  to  gather  from  the  rec- 
ord and  case  on  appeal  the  questions  which 
the  parties  regarded  as  material  or  impor- 
tant Certainly  it  could  only  be  done,  if  at 
all,  as  the  result  of  much  labor,  and  an 
amount  of  time  that  would  seriously  Interfere 
with  the  proper  consideration  of  other  causes 
that  demand,  and  are  entitled  to,  considera- 
tion. 

We  are  of  opinion,  as  s^ted,  that  the  mo- 
tion to  dismiss  should  be  allowed,  and  it  is 
so  ordered. 

Appeal  dismissed. 


a4S  N.  C.  597) 
BURNETT  V.  LYMAN  et  al. 
(Supreme  Court  of  North  Carolina.    Dea  14, 
1907.) 

Appeal  from  Superior  (jourt  Buncombe 
County;  COoke,  Judge. 

Action  by  one  Burnett  against  one  Lyman 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    Dismissed. 

Motion  in  apt  time  by  appellants  to  dis- 
miss appeal  for  noncompliance  with  rules 
19  (subd.  2),  20,  and  21  (53  S.  B.  vii>.  Dis- 
missed. 

Tucker  ft  Murphy,  for  appellants.  Frank 
Carter,  for  appellee. 

PBB  CURIAM.  On  authority  of  decision  of 
Lee  V.  Baird,  59  S.  B.  876,  and  for  reasons 
there  given,  appeal  is  dismissed  for  ncm* 
compliance  with  mto; 
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a45  N.  O.  5«7) 

STATE  T.  WALKER. 

(Sa>i«me  Court  of  North  Carolina.     Dec  11, 
1907.) 

1.  JuBY— Chaujbwge  to  Abrat— What  Cow- 

tfriTUTEB. 

In  a  criminal  case  the  solicitor  for  the  state 
said:  "It  any  member  of  the  jury  had  formed 
and  ezprt.o6ea  the  opinion  that  the  prisoner  was 
not  gnllty,  to  let  ft  be  known.  No  juror  an- 
swermg  thereto,  the  prisoner  thereupon  admits 
the  cause  as  a  challenge  to  the  array."  Held, 
not  a  challenge  to  the  array. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Jury,  §  545.] 

2.  HouiGiDB-  PBEsuifpnoNS— Malice. 

Where  a  killing  with  a  deadly  weapon  Is 

shown,  the  law  presumes  malice,  and  the  burden 

of  proving  matter  in  mitigation  is  on  accused. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 

vol.  26,  Homicide,  K  265-^71.] 

8.  Cbiminal  Law— Appeal  —  QuEsnoNB  Rb- 

TIBWABLB. 

Under  the  statute  the  state  could  not  ex- 
cept, where,  in  a  prosecution  for  homicide,  the 
court  held  that  the  presumption  of  malice  was 
rebutted. 

4.  HouioiDS— Self-Defensb. 

In  a  prosecution  for  homicide,  the  burden 
of  showing  self-defense  is  on  the  accused. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  IS  276-27a] 

5.  Same— SuBuiBsiON  to  Jubt. 

In  a  prosecution  for  homicide,  evidence  ez* 
amined,  and  held  insufficient  to  go  to  the  jury 
as  tending  to  show  self-defense. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  S  569.] 

Walker  and  Hoke,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Polk  County; 
Guion,  Judge. 

N.  G.  Walker  wa«  convicted  of  manalaugb- 
ter,  and  appeals^    No  error. 

J.  E.  Shipman,  for  appellant.  Asalstant 
Attorney  General  Clement,  for  the  State. 

CLARK,  C.  J.  The  solicitor  asked  that: 
"If  any  member  of  the  Jury  had  formed  and 
expressed  the  opinion  that  the  prisoner  was 
not  guilty,  to  let  it  be  known.  No  juror  an- 
swering thereto,  the  prisoner  thereupon  ad- 
mits the  cause  as  a  challenge  to  the  array.** 
The  court  properly  held  that  this  was  not  a 
challenge  to  the  array  by  the  solicitor. 

Tbe  other  exceptions  may  be  disposed  of  by 
considering  the  fifth  exception,  which  em- 
braces all  that  is  presented  by  the  others. 
This  exception  is  to  the  following  charge: 
"The  court,  after  reading  the  evidence 
charged  the  Jury  that  from  the  entire  evi- 
dence the  defendant  had  rebutted  tbe  pre- 
sumption of  malice  and  was  not  guilty  of 
murder  in  the  second  degree;  that  In  no  as- 
pect of  the  case  does  the  evidence  Justify  a 
verdict  of  not  guilty,  and  upon  the  whole 
evidence  offered  by  the  state,  if  believed  by 
you,  and  if  the  facts  are  found  to  be  true 
and  believed,  you  will  return  a  verdict  of 
guilty  of  manslaughter."  There  was  no  con- 
flict of  evidence,  which,  omitting  unessential 
details,  is  that  the  deceased  and  prisoner 
were  at  a  disorderly  house,  which  tbe  pris- 


oner bad  entered  first  The  deceased  asked 
prisoner  why  he  had  not  opened  tbe  door  for 
him  to  come  in.  The  prisoner  replied  it  was 
not  bis  door.  Tbe  deceased  was  standing  by 
the  fireplace  with  his  hands  in  bis  pockets. 
The  prisoner  was  facing  him  six  feet  away, 
and  with  an  open  door  two  or  three  teet 
away  at  his  back.  There  had  been  no  quarrel 
between  the  men,  and  tbe  deceased  was  mak- 
ing no  movement  towards  tbe  prisoner,  when 
the  latter  said  to  tbe  deceased:  "Don't  you 
come  on  me.  If  you  do,  I'll  kill  you."  He 
said  this  a  second  time,  whereupon  the  de- 
ceased pulled  a  penknife  out  of  bis  pocket 

and  half  opened  it,  and  said  "D n  you,  yofi 

will  have  it  to  do,  for  I  am  coming."  Tbe 
deceased  did  not  advance  bis  body,  but  put 
forward  one  of  his  feet.  The  prisoner  at 
the  Instant  drew  his  pistol  and  fired,  killing 
tbe  deceased  instantly. 

Tbe  killing  with  a  deadly  weapon  being 
shown,  the  law  presumes  malice  and  tbe  bur- 
den of  proving  matter  In  mitigation  is  upon 
the  ^isoner.  The  court  having  held  that  the 
presumption  of  malice  was  rebutted*  the 
state,  under  our  present  statute,  cannot  ex- 
cept, and  that  matt^  is  not  before  us.  The 
witnesses  testified  that  there  was  no  offer  to 
strike  made  by  the  deceased,  and  that  he 
was  not  near  enough  to  reach  the  prisoner  If 
be  bad  done  so.  As  the  only  two  witnesses 
who  give  the  distance  between  the  men  place 
it  at  six  feet,  this  is  apparent  A  third  wit- 
ness states,  without  giving  an  estimate  of 
distance,  that  th^  were  close  togretber;  but 
she  says  one  was  at  the  fireplace,  and  the 
other  was  at  the  door,  and  tbe  house  was  12 
by  14  feet,  and  shows  no  offer  to  strike  by 
deceased.  There  was  an  open  door  Immedi- 
ately behind  the  prisoner.  The  burden  to 
show  self-defense  was  on  the  prisoner. 
There  was  here  no  evidence  sufficient  to  go 
to  the  Jury  tending  to  show  self-defense.  Hie 
prisoner,  without  previous  provocation,  dial- 
lenges  deceased  to  "come  on  hhn."  He  re- 
peats the  challenge;  the  deceased  still  stand- 
ing by  the  fire  with  his  hands  in  his  poctets. 
When  the  deceased  draws  a  penknife  and  ex- 
presses his  intention  to  accept  the  challenge, 
the  prisoner,  before  tbe  deceased  moves  his 
body  forward  (and  it  is  not  shown  that  he 
would  have  moved,  though  he  said  "I  am 
coming"),  and  when  the  deceased  had  made 
no  motion  or  offer  to  strike  and  was  six  feet 
away,  indeed  too  far  away  to  strike  with  bis 
penknife  If  he  had  so  wished,  tbe  prisoner 
fires  bis  pistol  and  kills.  There  was  an  open 
door  behind  through  which  the  prisoner 
might  have  retreated.  He  was  not  pushed 
to  the  wall.  He  provoked  the  drawing  of 
the  penknife.  He  used  excessive  force,  a 
pistol  against  a  penknife  six  feet  away.  He 
did  not  kill  to  save  himself  from  imminent 
bodily  peril.  He  fought  Willingly.  He  was 
at  least  guilty  of  manslaughter.  The  court 
could  properly  have  left  it  to  tbe  Jury  to 
find  whether  the  prisoner  was  not  guilty  of 
a  greater  offense.    State  v.  Gentry,  125  N.  C 
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788,  84  S.  B.  706;  State  y.  Hunt,  128  N.  a 
587,  88  S.  B.  473.  Certainly  it  was  not  error 
to  charge  tbat  the  evidence,  if  belieyed,  did 
not  flihow  a  killing  in  aelf-defense.  In  State 
T.  Kennedy,  91  N.  O.  572,  the  deceased  was 
10  feet  away  with  a  brickhat,  about  to  throw 
it  (which  was  in  striking  distance),  and  the 
prisoner  told  him  not  to  come  on,  the  decea»- 
ed  advanced,  and  the  prisoner  fired.  This 
court  held:  "If,  ao  situated  that  he  could  ea^ 
cape,  he  preferred  to  shoot  rather  than  es- 
cape, then  he  would  be  at  least  guilty  of 
manslaughter."  ''If  two  persons,  upon  a  sud- 
den quarrel,  fight,  and  one  kills  the  other,  it 
Is  voluntary  manslaughter."  State  v.  Floyd, 
51  N.  O.  892.  The  prisoner  certainly  cannot 
claim  more  than  that  Indeed,  the  deceased 
did  no  fighting,  made  no  offer  to  strike,  and 
was  not  even  in  striking  distance,  and  there 
was  a  disparity  of  force,  a  pistol  against  a 
half-opened  penknife  six  feet  away. 

There  is  no  error  <^  which  the  prisoner 
can  complain. 

No  error. 

WALKER  and  HOKE,  JJ.,  dissent,  for  the 
reason  that  in  their  opinion  there  is  evidence 
which  should  be  submitted  to  the  Jury  under 
the  plea  of  self-defense. 

045  N.  C.  579) 

STATE  V.  B0S8EB. 

(Supreme  Court  of  North  Carolina.     Dec.  11, 
1907.) 

L  AnnCALSM^BUELTT  ~  Statdtobt  Rsouul- 
noNs. 

Revisal  1905,  (  8299,  relating  to  cruel^  to 
animals,  enumerates  as  subjects  protected  from 
cruelty  any  useful  beast,  fowl,  or  aulmal,  and 
provioes  that  the  words  'torture,**  **tormeot," 
or  "cruelty"  shall  include  every  act,  omission,  or 
neglect  whereby  unjustifiable  physical  pain,  suf- 
fering, or  death  Is  permitted.  Reld^  that  poison- 
ing diickens  Is  within  the  purview  of  the  stat- 
ute. 
2.  Cbiminal  Law  —  Cbueltt  to'  Anhcaui  — 

PBOSEOUTION— JUBISDIOTION  OF  OOUBT. 

Under  Revisal  1905,  (  32d9,  fixing  the  pun- 
ishment for  cruelty  to  animals  at  not  more  than 
$50  fine  or  80  days  imprisonment,  the  justice 
of  the  peace,  and  not  the  superior  court,  has 
jurisdiction  of  such  offense. 
8.  Same  —  Appbal  —  Raising  Objection  Be- 
low—Objection  TO  JUBISDIOnON. 

Under  the  express  provisions  of  court  rule 
27  (53  S.  B.  viii),  a  defect  of  jurisdiction  of  the 
trial  court  in  a  criminal  case  may  be  raised  for 
the  first  time  on  appeal,  and  may  be  considered 
though  not  called  to  the  Appellate  Court's  at- 
tention. 

Appeal  from  Superior  Court,  Transylvania 
County;   Guion,  Judge. 

W.  T.  Bossee  was  charged  with  cruelty  to 
animals.  From  a  ruling  adverse  to  the  state, 
it  appeals.    Action  dismissed. 

Assistant  Attorney  Qeneral  Clement,  for 
the  State. 

CLARK,  C.  J.  The  charge  against  the  de- 
fendant is  set  out  In  i»roper  form,  under  Re- 
visal 1905,  S  3290,  for  cruelty  to  animals,  in 
poisoning  a  chicken  the  property  of  the 
prosecutor.    That  section  enumerates  as  sut>- 


JectB  protected  ftt)m  cruelty  "any  useful 
beast,  fowl,  or  animal.**  It  also  provides 
that  the  words  "torture,"  "torment,*'  or 
"eruelty**  shall  "Include  every  act,  omission, 
or  neglect  whereby  unjustifiable  physical 
pain,  suffering,  or  death  is  caused  or  per- 
mitted." It  Is  clear  therefore  that  poisoning 
chickens  comes  within  the  purview  of  the 
statute,  as  is  held  in  State  v.  Neal,  120  N.  C. 
618-620,  27  S.  E.  81,  84  (58  Am.  St.  Rep.  810) 
citing  State  v.  Butts,  92  N.  C.  784;  Johnson 
V.  Patterson,  14  Conn.  1,  85  Am.  Dec.  96, 
where  a  neighbor's  chickens  were  killed  by 
strewing  poisoned  meal  on  one's  own  prem- 
ises; and  Clark  v.  Kellher,  107  Mass.  406, 
where  the  defendant  killed  a  neighbor's 
chickens  while  trespassing,  and  many  other 
cases. 

But  we  are  precluded  from  going  beyond 
the  form  of  the  indictment  and  passing  upon 
the  question  whether  the  defendant  is  guilty 
upon  the  facts  found  in  the  special  verdict  In 
this  case,  because  Mr.  Clement,  the  Assist- 
ant Attorney  General,  has  frankly  and  most 
properly  called  our  attention  to  the  fact  that 
this  action  originated  In  the  si^)erlor  court, 
which,  under  the  statute  as  it  now  reads, 
has  no  original  jurisdiction  of  this  offense. 
Laws  1891,  p.  71,  c.  65,  amending  Code  1888. 
U  2482,  2489,  fixed  the  punishment  at  "not 
more  than  $50  fine  or  30  days'  imprisonment 
or  both."  As  this  might  exceed  the  jurisdic- 
tion of  a  justice  of  the  peace  as  prescribed  by 
Const  art.  4,  (  27,  the  jurisdiction  was  vest- 
ed In  the  superior  court  But  in  Revisal 
1905,  §  3299,  the  words  "or  both"  are  stricken 
out,  so  that  now  the  punishment  cannot  ex- 
ceed "|50  fine  or  30  days'  Imprisonment" 
Original  jurisdiction  of  the  offense  is  there- 
fore In  the  court  of  a  justice  of  the  peace. 
Whether  this  omission  of  the  words  "or  both" 
In  the  Revisal,  and  the  consequent  transfer 
of  jurisdiction,  was  Inadvertently  or  inten- 
tionally made,  the  law  Is  so  worded.  The 
punishment  prescribed  determines  the  Juris- 
diction. State  V.  Lewis,  142  N.  C.  630,  55 
S..By.  600,  7  L.  R.  A.  (N.  S.)  669;  State  v. 
Fesperman,  108  N.  C.  772,  18  S.  E.  14. 

There  is  no  exception  on  this  ground  In 
the  record,  but  a  defect  of  jurisdiction  Is  one 
of  the  matters  which  may  be  taken  advan- 
tage of  for  the  first  time  in  this  court, 
though  not  raised  below  (rule  27  of  this 
court  [53  S.  B.  viii]);  indeed  the  court  should 
take  notice  thereof  ex  mero  motu.  Fowler 
V.  Fowler,  131  N.  C.  171,  42  S.  BL  563,  59  L. 
R.  A.  317,  and  cases  there  cited. 

Action  dismissed. 


(146  N.  C.  S45) 

HALL  V.  SOUTHERN  RT.  CO. 

(Supreme  Court  of  North  (^rolina.     Dec.  11, 
1907.) 

1.   DBA4FH— PBBSONS  BNTITISD  TO  SUS  —  FOB- 

Eion  Aduinistbatob. 

A  foreign  administrator  may  not  bring  an 
action  in  the  state  under  the  provisions  of  Re- 
visal 1905,  §  59,  authorizing  a  suit  for  wrongful 
death  of  a  decedent  to  be  brought  by  an  admin- 
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istrator  of  the  estate;  the  provisioiiB  of  the 
Btatate  being  construed  to  limit  the  right  to  a 
domestic  administrator  in  view  of  the  direct  pro- 
yisions  of  Revisal  1905.  S  6,  sabsec.  2,  prohibit- 
ing the  granting  of  letters  of  administration  to 
a  nonresident. 

[Ed.  Note.~For  cases  in  point,  see  Cent  Dig. 
rol.  15.  Death,  5  39.] 

2.  Samb. 

Revisal  1905,  (  59,  antborizing  a  suit  for 
wrongful  death  of  a  decedent  to  be  brought  by 
an  administrator  of  the  estate,  and  providing 
that  the  amount  recovered  in  such  action  should 
be  distributed  according  to  the  law  relating  to 
the  descent  of  personal  property  in  case  of  intes- 
tacy, cannot  be  construed  to  authorize  a  foreign 
administrator  to  sue  on  the  theory  that  he  sues, 
not  as  administrator,  but  as  a  trustee  of  an  ex- 
press trust  in  the  amount  recovered. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Death.  (  39.] 

8.  bvidengx  —  judiciai<     notiox  —  fobeign 

Statutes. 

Courts  will  not  take  judicial  notice  of  the 
statutes  of  another  state. 

[Ed.  Note.»For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  ^  51.] 

4.  Same  —  Pbesdicftions  —  ComcoN  Law— 
FoBSioiT  State. 

It  is  presumed  that  the  common  law  of  a 
foreign  state  is  the  same  as  the  common  law 
of  the  domestic  state,  if  not  pleaded  and  proved. 
[Ed.  Note.— For  cases  in  point*  see  Cent  Dig. 
vol.  20,  Evidence,  (  101;  vol.  10,  Common  Law, 
S  14.] 

5.  Appxai«— Appbalabijb  Obdebs  — Demubbeb 
Obe  Tenus. 

A  demurrer  ore  tenus  at  the  trial  of  a  cause 
is  equivalent  to  a  motion  to  dismiss,  and  a  mo- 
tion overruling  such  a  demurrer  is  unappealable. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  {{688,  720.] 

e.  Death— Amount  ov  Rxcovebt— Distbibu- 

TION. 

Under  Revisal  1905,  §  59,  authorizing  an 
action  for  negligence  for  wrongful  death,  and 
providing  that  the  amount  recovered  shall  be 
disposed  of  as  provided  in  the  chapter  relative 
to  the  distribution  of  personal  property  in  case 
of  intestacy,  the  laws  of  the  state  of  the  re- 
covery alone  will  control  as  to  the  distribution 
of  the  amount  recovered. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Death,  S  133.] 

Appeal  from  Superior  Court,  Person  Couo- 
ty;  Councill,  Judge. 

Action  for  wrongful  death  by  R.  J.  Hall, 
administrator,  against  the  Southern  Railway 
ComjMUiy.  From  an  order  overruling  a  mo- 
tion to  dismiss,  defendant  appeals.  Appeal 
dismissed. 

The  plaintiff  alleges  in  his  complaint  that 
his  intestate,  who  was  a  flagman  in  the  de- 
fendant's employ,  was  killed  by  the  negligence 
of  the  defendant  on  November  11,  1905,  in 
the  county  of  Caswell,  which  is  in  this  state, 
and  that,  at  the  time  of  bifl  death,  he  was 
resident  and  domiciled  in  Danville,  state  of 
Virginia.  That  he  was  appointed  adminis- 
trator of  the  intestate  in  Virginia.  This  ac- 
tion was  brought  in  the  superior  court  of  the 
coimty  of  Person.  The  plaintiff  is  now,  and 
was  at  time  of  his  appointment  as  adminis- 
trator, resident  and  domiciled  in  the  state 
of  Virginia.  The  defendant  in  its  answer  de- 
nied the  material  allegations  of  the  complaint 


At  the  trial,  the  defendant  moved  to  dismfaw 
the  action  and  demurred  ore  tenus,  upon  tbe 
grounds:  (1)  That  the  plaintiff  could  not  sa€ 
in  the  courts  of  this  state ;  (2)  that  he  had  no 
right  to  maintain  this  action.  The  court  up- 
on consideration  overruled  the  motion  and 
demurrer  ore  tenus,  and  the  defendant  ap- 
pealed. 

F.  H.  Busbee,  W.  D.  Merrit,  and  P.  H.  Bna- 
bee,  for  appellant  B.  S.  Rc^ster  and  B.  P. 
Buford,  for  appellee. 

WALKER,  J.   (after  stating  the  facts  as 
above).    The  statute  of  this  state  (Revisal 
1905,  S  5,  subsec.  2)  positively  forbids  letters 
of  administration  to  be  issued  to  a  nonresi- 
dent of  the  state,  and  It  is  to  be  inferred 
from  this  enactment,  as  well  as  from   tlie 
course  of  decision  in  this  court,  that  the  pol- 
icy of  the  law  is  well  established  to  the  effect 
that  a  nonresident  administrator  cannot  sue  in 
the  courts  of  this  state.   Butts'  Adm*rs  v.  Price, 
1  N.  C.  289;  Anonymous,  2  N.  C  355;  Helme 
T.  Sanders,  10  N.  C.  563;  Leake  v.  Gilchrist 
13  N.  O.  78;  Smith  v.  Munroe,  23  N.  C.  345; 
Morefleld  ▼.  Harris,  126  N.  C.  626,  36  S.  £2. 
125;  Scott  T.  Lumber  Ca,  144  N.  C.  44,  56  8. 
E.  548,    A  nonresident  who  happ^is  also  to  be 
an  admhiistrator  appointed  by  a  court  in  the 
state  of  his  and  his  intestate's  residence  and 
domicile,  may  sometimes  maintain  an  action 
in  his  own  name  in  another  state,  as,  for  In- 
stance,  to   recover    property,    possession    of 
which  he  had  acquired  as  administrator,  and 
which  had  afterwards  been  taken  from  him; 
but  he  sues,  not  as  administrator,  but  in  his 
indiyidual  capacity  upon  his  own  right  of 
possession.    Leake  ▼.  Gilchrist,  supra.    There 
are,  perhaps^  other  examples  of  a  like  kind. 
We  have  held,  for  instance,  that,  when  senr- 
ices  are  rendered  by  ap  attorney  at  law  to 
an  administrator  or  executor,  the  latter  is  lia- 
ble, upon  a  quantum  meruit,  in  his  individ- 
ual, and  not  in  his  official,  capacity.    McKay 
V.  Royal,  62  N.  C.  426.    See,  also,  Tyson  ▼. 
Wahiton,  83  N.  C.  90;  Hailey  v.  Wheeler,  49 
N.  C.  159;  Beaty  v.  Qhigles,  53  N.  C.  302; 
Kessler  v.   Hall,  64  N.  C.  60;  Kerchner  ▼. 
McRae,  80  N.  C.  219.    Where  he  must  sue  in 
his  representative  capacity  and  recover  only 
by  virtue  of  his  office,  a  foreign  administra- 
tor cannot  sue   in  our  courts.    Original  or 
ancillary  letters  of  administration  must  be 
taken  out  here.    The  dhstinction  between  his 
right    to    sue    as   administrator,    when   the 
cause  of  action  belongs  to  him  only  in  his 
representative  capacity,  and  his  right  to  sue 
when  It  belongs  to  him  as  his  own,  though  ac- 
quired originally  by  reason  of  his  being  ad- 
ministrator, runs  clearly  through  all  the  au- 
thorities. 

The  plaintiff  contends  that  he  has  the  right 
to  sue  here  upon  the  cause  of  acticm  alleged 
In  his  complaint,  because,  while  he  qualified 
as  administrator  in  Virginia,  he  is,  under  our 
statute,  but  a  trustee  of  an  express  trust 
and  must  hold  the  proceeds  of  his  recovery 
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in  tnut  for  those  designated  In  tbe  statute 
as  tbe  beneficiaries  of  the  fond.  We  cannot 
agree  with  the  learned  connsel,  who  so  ablj 
and  ingeniously  argued  for  the  plaintiff,  in 
this  view  of  onr  statute.  We  think  it  was 
manifestly  intended  by  the  statute  that  the 
administrator  designated  by  it  to  sue  for  the 
damages,  in  case  of  a  death  caused  by  negli- 
gence or  other  wrongful  act,  should  be  one 
appointed  by  a  court  of  this  state  in  the  prop- 
er county.  The  act  provides  as  follows: 
"Whenever  the  death  of  a  person  is  caused 
by  a  wrongful  act,  neglect  or  default  of  an- 
other, such  as  would,  if  the  Injured  party 
had  lived,  have  entitled  him  to  an  action  for 
damages  therefor,  the  person  or  corporation 
that  would  have  been  so  liable,  and  his  or 
their  executors,  administrators,  collectors  or 
successors,  shall  be  liable  to  an  action  for 
damages,  to  be  brought  within  one  year  aftar 
such  death,  by  the  executor,  administrator  or 
collector  of  the  decedent;  and  this  notwith- 
standing the  death,  and  although  tbe  wrong- 
ful act,  neglect  or  default,  causing  the  death, 
amount  in  law  to  a  felony.  The  amount  re- 
covered in  such  action  is  not  liable  to  be  ap- 
plied as  assets,  in  the  payment  of  debts  or 
legacies,  but  shall  be  disposed  of  as  provided 
in  this  chapter  for  the  distribution  of  person- 
al property  in  case  of  intestacy."  Revisal 
1905,  S  59.  Can  any  one  read  that  section 
and  conclude  that  the  Legislature  intended 
that  the  action  which  is  authorized  by  it 
could  be  brought  by  a  foreign  administrator? 
The  fair  presumption  would  be  that,  when 
the  act  refers  to  an  administrator,  it  means* 
nothing  else  appearing,  a  domestic  adminis- 
trator, especially  when  the  decisions  of  the 
highest  court  of  the  state  had  uniformly  es^ 
tabllshed  that  a  nonresident  administrator 
cannot  sue  in  the  courts  of  this  state.  The 
statute  requires  the  suit  to  be  brought  by  the 
administrator  in  his  official,  and  not  in  his 
private  or  individual,  capacity.  He  must  sue 
as  administrator.  Can  words  convey  that 
idea  any  more  distinctly  and  clearly  than 
those  used  in  the  section  quoted?  We  have 
virtually  held,  in  two  cases,  that  this  is  the 
true  construction  of  the  act  Hartness  v. 
Pharr,  133  N.  C.  566,  45  S.  B.  901,  98  Am. 
St.  Rep.. 725,  and  Vance  v.  Railway,  138  N. 
C.  460,  50  8.  B.  860.  In  the  case  last  cited 
we  said:  "When  it  was  provided  that  the  ac- 
tion should  be  brought  by  the  administrator, 
it  was  intended  that  he  shoold  be  appointed 
by  the  clerk  of  the  county  where  the  death 
occurred,  if  the  decedent  was  a  nonresident 
domiciled  in  another  state  and  without  as- 
sets situated  here."  But  in  Vance  v.  Rail- 
way, supra,  we  also  cited  with  approval  the 
case  of  Brown's  Adm'r  v.  Railroad,  97  BCy. 
228,  80  8.  W.  640,  as  follows:  **Wlthln  the 
line  of  the  general  statutes  on  this  subject, 
defining  when,  under  what  circumstances,  and 
what  courts  shall  have  power  to  appoint  an 
administrator  for  a  nonresident  decedent,  it 
may  be  that  the  matter  sned  for  in  this  ac- 
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tiOBL  is  not  a  debt  or  demand  belonging  to 
or  owned  by  the  decedent  at  the  time  of  his 
death.  Neither  is  it  strictly  personal  estate 
of  the  deced^t  But  beyond  these  general 
statutes,  we  think  the  particular  statute  ap- 
plicable to  cases  of  this  kind,  wherein  the 
right  of  action  is  expressly  given  to  an  ad- 
ministrator, necessarily  implies  the  right  to 
have  an  administrator  appointed  by  the  local 
courts  for  this  purpose  alone,  if  there  be  no 
other  necessity  or  right  or  authority  for  such 
an  appointment  And  we  deem  the  court  of 
the  county  where  the  injury  was  done  and 
where  the  man  died  the  proper  court  to  enter- 
tain such  jurisdiction."  The  case  of  In  re 
Estate  of  Mayo,  60  S.  C.  415,  38  8.  E.  634,  54 
L.  R.  A.  660,  was  cited  with  approval,  as 
follows:  "The  statute  is  remedial  and  shoulcl 
be  liberally  construed  so  as  to  accomplish  its 
object  We  therefore  hold  that  the  statute 
creating  a  right  of  action  which  cannot  be 
enforced  except  by  an  administrator,  and  pro- 
viding for  a  special  distribution  by  said  ad- 
ministrator of  the  proceeds*  will  warrant  the 
probate  court  of  tbe  county  where  the  intes- 
tate was  killed  in  granting  administration  for 
the  purpose  of  enforcing  such  right  of  action. 
This  view  is  well  supported  by  authority  in 
other  jurisdictions."  But  we  think  that  the 
decision  in  Hartness  v.  Pharr,  supra,  is  more 
to  the  point.  We  held  in  that  case  that  an 
administrator  appointed  in  this  state  should 
bring  the  action  and  distribute  the  funds 
according  to  the  laws  of  this  state,  where  the 
death  occurred,  although  there  had  been  a 
prior  administration  in  South  Carolina,  where 
the  intestate  was  domiciled  at  the  time  of  his 
death.  The  contest  there  was  distinctly  be- 
tween the  administrator  appointed  in  South 
Carolina  and  the  plaintiff  in  the  suit,  who 
was  afterwards  appointed  administrator  in 
this  state.  The  case  of  McDonald  v.  McDon- 
ald's Adm*r,  96  E^y.  209,  28  S.  W.  482,  49  Am. 
St  Rep.  289,  was  cited  and  approved  as  an 
authority  supporting  our  decision.  E'urther 
considering  the  question,  at  page  578  of  183 
N.  C,  page  904  of  45  8.  E.  (98  Am.  8t  Rep. 
725),  we  said:  "In  no  possible  view,  as  we 
have  said,  can  this  fund  be  regarded  as  a 
part  of  the  assets  of  the  estate  of  the  de- 
ceased. The  cause  of  action  never  accrued 
to  him  and  never  came  into  existence  until 
his  death,  and  the  recovery  thereon  cannot  be 
considered  or  treated  as  any  part  of  his  es- 
tate. The  doctrine  that  the  succession  to  per- 
sonal property  Is  determined  by  the  law  of 
the  intestate's  domicile,  as  laid  down  in 
Leake  v.  Gilchrist,  13  N.  C.  75,  which  was  cit- 
ed in  the  brief  of  the  defendant's  counsel  in 
support  of  his  position,  has  no  application  to 
this  case.  The  personal  representative  in 
South  Carolina,  in  right  of  the  next  of  kin, 
succeeded  to  no  property,  because  his  intestate 
died  leaving  none,  unless  he. had  effects  oth- 
er than  money  now  claimed  as  a  part  of 
his  estate.  To  require  the  defendant  Pharr 
(the  administrator  appointed  in  this  state)  to 
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I>a7  the  money  to  tbe  South  Carolina  admin- 
istrator wonid  be  in  direct  contravention  of 
oar  fltatnte.** 

This  salt  is  of  the  first  Impresslcm  in  oar 
coarts.  We  were  cited  to  several  cases  de- 
cided In  other  jarisdlctlons  which  apparent- 
ly give  some  color  to  the  plaintiff's  contention. 
We  have  examined  them  carefully  and  find 
none  which  is  supported  by  any  reasoning  or 
argument  cogent  enough  to  induce  us  to  de- 
part from  the  principle  established  by  this 
court  for  many  years,  and  we  think  that  <Hie 
of  the  cases  cited  (Boulden  v.  Railroad,  205 
Pa.  264,  54  Atl.  90$  would  seem,  in  principle 
at  least,  to  conflict  with  the  plaintiff's  con- 
tention. In  that  case,  the  court  held  that  as 
the  administrator  was  appointed  in  New  Jer- 
sey, and  the  cause  of  action,  to  wit,  the  neg- 
ligent killing,  occurred  in  that  state,  the  ac- 
tion might  well  be  toought  in  Pennsylvania, 
without  an  ancillary  administrator.  But  the 
decision  is  expressly  based  upon  the  fact 
that  the  administrator  had  qualified  In  the 
state  where  the  cause  of  action  arose.  That 
is  not  the  fact  In  this  case,  and  the  rea- 
soning of  the  conrt,  which  Is  predicated  sole- 
ly upon  the  existence  of  the  fact  in  that 
case,  would  seem  to  be  direct  authority 
against  the  plaintiff.  This  court,  as  we 
have  shown,  has  for  many  years  held,  con- 
trary to  the  last  proposition  mentioned  in 
that  case,  that  ancillary  administration  In 
this  state  is  necessary.  We  find  that  the  au- 
thorities in  the  other  states  are  very  confiict- 
ing,  and  those  in  favor  of  the  defendant's  con- 
tention are  much  better  reasoned  than  those 
seeming  to  hold  a  contrary  doctrine.  In  the 
case  of  Railway  v.  Brantley's  Adm'r,  96  Ky. 
297,  28  S.  W.  477,  49  Am.  St.  Rep.  291,  a  court 
of  exceptional  ability  and  learning  has  con- 
sidered the  question  at  length,  and  presented 
convincing  reasons  for  the  conclusion  reached, 
that  an  administrator  appointed  in  one  state 
cannot  sue  In  another  to  recover  damages  for 
a  death  caused  by  negligence,  unless  specially 
authorized  by  statute  so  to  do— that  the 
plaintiff  not  only  has  no  capacity  to  sue  In 
such  a  case,  but  has  no  cause  or  right  of  ac- 
tion. The  opinion  in  that  case  is  not  only 
well  considered,  but  Is  in  perfect  harmony 
with  what  this  court  has  held  to  be  the  law 
for  many  years  In  regard  to  the  right  of  an 
administrator  appointed  in  one  state  to  sue  in 
the  courts  of  another. 

It  was  said  by  counsel  for  the  plaintiff  that 
the  law  of  Virginia  was  similar  In  Its  provi- 
sions to  our  statute,  but  there  is  nothing  in 
the  record  to  show  what  the  law  of  that  state 
is.  We  do  not  take  Judicial  notice  of  the 
statutes  of  another  state.  They  must  be 
pleaded  and  proven.  Hooper  v.  Moore,  50  N. 
C.  130;  Knight  v.  Wall,  19  N.  O.  125;  Moore 
V.  Gwynn,  27  N.  C.  187;  State  v.  Jackson,  13 
N.  O.  564;  HilUard  v.  Outlaw.  92  N.  C.  266. 
"If  not  pleaded  and  proven,  the  presumption, 
under  the  authorities,  Is  that  the  unwritten 
or  common  law  of  another  state  is  the  same 
as  the   unwritten  or  common   law   In  this 


state.*'  Lasslter  t.  RaUroad,  186  N.  a  W. 
48  S.  B.  6^;  Qriffin  t.  Garter,  40  N.  a  413; 
Brown  v.  Pratt,  56  N.  G.  202.  Bat  not  ao  as 
to  a  statute.  This  salt,  though,  is  broogt&t 
upon  our  statute,  and  the  statement  tliat  tlie 
statutes  of  the  two  states  upon  the  same  sub- 
ject are  alike  was  made  In  order  to  show 
that  the  dlstributloa  of  the  fund  recovered 
would  necessarily  be  made  according  to  our 
law.  Our  statute  would  control  the  distribu- 
tion of  the  fund,  whether  the  statutes  of  the 
two  states  are  alike  <Mr  not  (Hartness  t. 
Pharr,  supra),  so  that  it  Is  Immaterial  to  con- 
sider the  similarity  of  the  two  enactments* 
even  If  there  were  evidence  of  It  We  have 
held  in  the  last-cited  case  that  the  fund  most 
not  only  be  distributed  according  to  the  law 
of  this  state,  but  by  an  administrator  ap- 
pointed here,  and  that  is  conclusively  against 
the  plaintiff's  right  to  recover  in  this  action. 
Would  It  be  right  to  permit  the  plaintiff  to 
recover  and  take  the  fund  out  of  the  state 
and  compel  the  distributees  resident  in  the 
state,  or  the  University,  if  there  are  no  dis- 
tributees, to  go  to  Virginia  to  litigate  their 
rights  with  the  foreign  administrator,  if  he 
should  refuse  to  pay  over  the  fund  upon  de- 
mand? The  state  looks  after  and  safeguards 
the  interests  of  its  own  citizens  in  such  cases 
and  will  retain  property  here  in  custodla  le- 
gis  In  order  that  they  may  be  protected  in 
the  assertion  of  their  rights.  This  is  but 
simple  justice  to  them,  and  a  duty  therefore 
that  rests  upon  the  state.  Holshouser  v. 
Copper  Co.,  138  N.  C.  248,  50  S.  a  650,  70  U 
R.  A.  183;  Hartness  v.  Pharr,  supra;  Vance 
V.  Railway,  supra. 

Bvery  argument  based  upon  right  and  Jus- 
tice, as  well  as  the  best-considered  authori- 
ties, are  opposed  alike  to  the  plaintiff's  ccm- 
tentlon  that  he  can  sue  or  recover  in  the 
courts  of  this  state. .  We  have  discussed  the 
plaintiff's  right  to  sue,  as  we  were  asked  to 
do  so  by  counsel,  in  order  to  put  an  end  to 
the  litigation,  if  he  has  no  such  right;  but 
as  the  ruling  of  the  court  upon  the  motion  to 
dismiss  was  not  appealable,  and  in  the  then 
state  of  the  case  the  demurrer  ore  tenus  was 
equivalent  to  such  a  motion,  we  must  dismiss 
the  appeal.  Clark's  Code  (8d  E)d.)  p.  738, 
and  cases  cited. 

Appeal  dismissed. 


a4S  N.  c.  Slfi) 
McCULLOCH  et  al.  v.  NORTH  CAROLINA 
R.  GO.  et  al. 

(Supreme  Court  of  North  Carolina.     Dec.  11. 
1907.) 

1.  JUDOMSITT  —  ReLIKF  >-  ALLEOATIONB  AND 

Pboof  Contbollino  Peatbb. 

A  plaintiff  is  entitled  to  any  remedy  to 
which  the  facts  alleged  and  proved  entitle  hun, 
irrespective  of  the  prayer  for  relief. 

[Ed.  Note.— For  cases  in  point,  see  dent.  Dig. 
vol.  80,  Judgment,  S(  441,  442.] 

2.  Eminent  Domain  —  Injubt  to  Pbopkbtt 
Not  Taken— Addftional  Use. 

A  railroad  company,  owning  an  easement 
for  traclcage  and  similar  purposes  over  plain- 
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tiff's  lot,  leased  its  entire  road  to  defendant. 
Defendant  had  four  other  roads  meeting  at  0.» 
the  town  where  plaintiffs  lot  was  located.  Held, 
that  defendant  was  not  entitled  to  use  its  ease- 
ment for  trackage  or  warehouse  purnoses  for 
any  traffic  in  which  the  lessor  road  haa  no  part 
or  interest  lYithout  making  compensation  to 
plaintiff  as  for  an  additional  burden  on  his  land, 
but  that  the  additional  traffic  over  the  lessor 
road,  through  originating  on  defendant's  other 
roads,  was  not  a  subject  of  compensation. 

(Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  18,  Ekninent  Domain,  f  819.] 

8.  Appeal  —  Rbyebsal  —  Remand  —  Ahsnd- 

KENT  or  Pleading. 

Under  Revisal  1005,  $  507,  providing  that 
the  judge  or  court  may  before  and  after  judg- 
ment, in  furtherance  of  justice,  etc.,  amend  any 
pleading,  etc.,  a  pleading  may  be  amended  by 
the  prevailing  party  after  reversal  on  appeal. 

[Ed.  Note.— ITor  cases  in  noint,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  f§  4677-4679.] 

4.  Eminent  Domain— Pbopebty  Not  Taken 
—  iNjtJBT  —  Compensation  —  Additional 
Use. 

Where  plaintiff  owns  a  lot  subject  to  a 
right  of  way  conveyed  to  a  railroad  company  by 
plaintiff's  grantor,  the  railroad  company  holds 
only  a  right  to  use  so  much  of  the  right  of  way 
as  is  necessary  for  its  purpose,  and,  though  the 
company  or  its  lessee  cannot  be  barred  by  the 
statute  of  limitations  in  case  it  should  become 
necessary  to  occupy  more  of  the  right  of  way  for 
purposes  incident  to  the  use  of  the  road,  the 
statute  is  no  protection  in  occupying  more  land, 
though  within  the  limits  of  the  right  of  way, 
for  trackage,  etc.,  for  other  purposes. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  tS  815-319.] 

5.  Sams  —  Compensation  —  Rboovebt  —  Ib- 
SX7ES— Submission. 

In  an  action  against  %  railroad  company, 
which  was  a  lessee  of  a  company  owning  a  right 
of  wav  across  plaintiff's  lot,  for  taking  additional 
land  for  trackage  purposes,  etc,  foreign  to  the 
use  of  the  leased  road,  the  following  issues  were 
tendered  by  plaintiff :  "Was  the  land  taken  nec- 
essanr  for  the  proper  handling  of  the  exclu- 
sive business  of  the  leased  road?  Has  the  land 
in  controversy,  since  it  was  taken  bv  the  lessee, 
been  used  bv  it  to  handle  freights  belonging  to 
other  than  the  leased  road,  and  which  would  not 
.directly  pass  over  it  or  any  part  thereof  in 
transmission  from  the  point  of  shipment  to  that 
of  destination?  What  damages  has  the  plaintiff 
sustained  by  reason  of  the  alleged  trespass?" 
Held^  that  the  issues  were  essential  to  the  deci- 
sion of  the  controversy,  and  their  refusal  was 
error. 

6.  AppBAii— Appeal  by  Pbevailino  Pabtt. 

If  a  judgment  is  only  partly  in  favor  of  a 
party,  or  is  less  favorable  than  he  thinks  it 
should  be,  he  may  appeal  to  correct  the  judg- 
ment or  to  obtain  a  more  favorable  verdict  and 
judgment  on  a  new  trial ;  but  where  the  judg- 
ment is  entirely  in  his  favor,  so  that  he  does  not 
desire  a  new  trial,  his  appeal  must  be  dismissed. 
[Ed.  Note.— For  cases  in  noint,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  (fi  949,  950.] 

7.  Same— Review— Appeal  bt  Both  Pabtie& 

Where  both  parties  appealed,  the  record  in 
the  appeal  by  the  i>revailing  party  could  not  be 
utilized  in  considering  the  appeal  of  the  other 
party,  and  only  the  exceptions  of  the  losing  par- 
ty could  be  considered  in  determining  whether 
there  should  be  a  new  triaL 

Appeal  from  Superior  Court,  Guilford 
County;  Justice,  Judge. 

Action  by  J.  F.  McCulloch  and  others 
against  the  North  Carolina  Railroad  Com- 
pany and  others.    From  a  judgment  both  par- 


ties appeal.    Reversed  on  plaintiffs*  appeaL 
Defendants'  appeal  dismissed. 

Scott  &  McLean,  R.  D.  Douglas,  R.  M. 
Douglas,  and  E.  J.  Justice,  for  plaintiffs. 
King  &  Kimball,  for  defendants. 

Plaintiffs'  AppeaL 

CLARK,  O.  J.  The  action  of  the  plaintiffs 
is  in  the  nature  of  an  action  of  ejectment, 
and  also  for  wrongful  entry  and  trespass. 
But  they  are  entitled,  irrespective  of  the  pray- 
er for  relief,  to  any  remedy  to  which  the 
facts  alleged  and  proven  entitle  them.  Gil- 
lam  V.  Insurance  Co.,  121  N.  C  872,  28  S.  EL 
470,  and  numerous  cases  there  cited.  Suc- 
cinctly stated,  those  facts  are:  The  North 
Carolina  Railroad  Company  acquired  in  1850 
by  deed  an  easement  in  the  lot  in  question 
which  is  now  used  by  the  Southern  Railroad 
Company  for  trackage  and  similar  purposes. 
The  Southern  Railroad  Company,  the  defend- 
ant,  as  lessee  of  the  North  Carolina  Railroad 
Company,  is  entitled  to  use  said  lot  as  fully 
as  its  lessor  could  have  done  (so  far  as  this 
action  is  concerned)  including  any  increased 
burden  on  the  lot  by  reason  of  the  increased 
business  of  said  North  Carolina  Railroad 
Company's  part  of  the  business  of  the  "South- 
em,"  whether  the  said  business  originates 
along  the  line  of  the  North  Carolina  Railroad 
Company  or  originating  elsewhere  is  ship- 
ped to  any  point  over  the  line  of  the  North 
Carolina  Railroad.  But  at  Greensboro,  where 
the  lot  is  located,  the  Southern  Railroad 
Company  has  four  railroad  lines  other  than 
the  North  Carolina  Railroad  Company,  to 
wit:  One  coming  in  from  Danville,  another 
from  Mt  Airy,  another  from  Wilkesboro  and 
Winston,  another  still  from  the  direction  of 
Sanford.  So  far  as  business  coming  In  those 
four  lines  is  concerned  which  stops  at  Greens- 
boro, or  which  at  that  point  Is  carried  fur- 
ther, not  upon  the  North  Carolina  Railroad, 
but  upon  these  other  four  lines,  there  is  no 
warrant  for  the  use  of  said  lot  for  trackage 
or  warehouse  purposes  for  the  convenience 
of  the  Southern  Railroad  Company  as  to  this 
business  in  which  the  North  Carolina  Rail- 
road has  no  part  or  interest  The  North  Car^ 
ollna  Railroad  Company  would  have  had  no 
right  to  use  the  lot  for  such  purely  alien  pur- 
poses, if  it  had  not  been  leased,  and  it  could 
not  confer  upon  its  lessee  greater  rights  than 
It  held  Itself. 

The  plaintlflto  are  entitled  in  this  action  to 
have  permanent  damages  assessed,  In  the  na- 
ture of  condemnation,  for  the  additional  bur- 
den placed  upon  the  lot,  for  its  use,  for  pur- 
poses other  than  those  for  which  it  uses  the 
lot  purely  as  lessee  of  the  North  Carolina 
Railroad  Company.  Hodges  v.  Tel.  Co.,  133 
N.  C.  225,  45  S.  E.  572,  In  which  case  this 
proposition  Is  so  clearly  and  fully  reasoned 
out  by  Connor,  J,  with  full  citation  of  au- 
thorities, that  further  discussion  here  would 
be  idle  repetition.  The  plaintiffs  in  their 
brief  submit  that  this  is  all  they  wish,  i.  e.. 
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compenaatloiD  for  the  alien  and  additional 
burden,  and  tersely  say:  "Take  and  pay." 
If  tills  cause  of  action  is  defectively  stated, 
when  the  case  goes  back  the  pleadings  can  be 
amended,  indeed,  if  the  case  had  gone  In  fa- 
vor of  plaintiffs,  they  could  have  amended, 
even  after  Judgment,  to  conform  to  the  proof. 
Revisal  1906,  (  607.  The  use  of  the  roadbed 
and  up  to  the  ditches  on  each  side  thereof, 
at  that  point,  by  the  defendant  or  its  lessor 
for  more  than  21  years,  was  admitted  by  the 
plaintiffs;  but,  on  the  other  hand,  it  was  ad- 
mitted by  the  defendant  that  the  land  outside 
of  the  ditches,  but  within  the  100  feet  on 
each  side  of  the  center  of  the  track,  was  first 
taken  by  it  for  trackage  purposes  in  1903. 
So  far  as  that  trackage  Is  used  by  the  de- 
fendant for  other  purposes  than  to  accommo- 
date its  business  as  lessor  of  the  North  Caro- 
lina Railroad  Company,  it  is  an  additional 
servitude.  Whether  the  Southern  Railroad 
Company,  not  being  a  North  Carolina  corpo- 
ration, can  take  the  property  for  this  addi- 
tional servitude,  under  the  right  of  eminent 
domain,  except  in  so  far  as  it  may  do  so  as 
lessee  of  those  of  its  other  lines  which  pos- 
sess that  right  conferred  by  a  charter  from 
this  state,  is  a  matter  not  now  before  us. 

It  is  a  fact  agreed  in  the  case  that  the 
plaintiffs  are  owners  of  the  45-acre  tract  of 
land  described  in  the  complaint,  subject  to 
the  right  of  way  through  the  same  conveyed 
to  the  North  Carolina  Railroad  Company  by 
deed  from  Hiatt,  under  whom  plaintiffs  claim, 
which  deed  was  executed  in  1860.  The  said 
North  Carolina  Railroad  Company  held  only 
an  easement,  a  right  to  use  so  much  of  the 
right  of  way  as  was  necessary  for  its  purpos- 
es. Railroad  v.  Sturgeon,  120  N.  a  226,  26  S. 
B.  779.  But  when  it  became  necessary  for  the 
North  Carolina  Railroad  Company  itself  or 
through  its  lessee  to  occiq>y  more  of  the  right 
of  way,  it  cannot  be  barred  by  the  statute  of 
limitations.  Railroad  v.  Olive,  142  N.  C.  267, 
56  S.  £.  26a.  The  taking  possession  of  the 
right  of  way  beyond  the  roadbed  and  ditches 
by  the  Southern  Railroad  Company  was  only 
a  few  days  before  this  action  was  begun,  and 
so  far  as  it  was  taken  to  be  used  for  trackage 
or  other  uses,  alien  to  its  rights  as  lessor  of 
the  North  Carolina  Railroad  Company,  it  was 
wrongful  and  is  not  protected  by  any  statute 
of   limitations. 

The  plaintiffs  tendered,  among  others,  the 
following  issues  and  excepted  to  their  refu- 
sal: "Was  the  land  so  taken  by  the  Southern 
Railway  Company  necessary  for  the  proper 
handling  of  the  exclusive  business  of  the 
North  Carolina  Railroad  Company?  Has  the 
land  in  controversy  since  it  was  taken  by  the 
Southern  Railway  Company  been  used  by 
said  Company  to  liandle  freights  l)elongIng 
to  roads  other  than  the  North  Carolina  Rail- 
road and  which  would  not  directly  pass  over 
said  North  Carolina  Railroad  or  any  part 
thereof,  in  transmission  from  the  point  of 
shipment  to  that  of  destination?  What  dam- 
ages have  the  plaintiffs  sustained  by  reason 
of  the  alleged  trespass?"    These  issues  arose 


upon  the  pleadings  and  were  essential  to  the 
decision  of  this  controversy.    Their  refusal 
was  error,  necessitating  a  new  triaL 
Error. 

Defendant's  Appeal. 

The  Judgment  below  was  In  favor  of  the 
defendant,  and  the  case  has  been  discussed  In 
the  opinion  in  the  plaintiffs'  appeal.  During 
the  course  of  the  trial,  the  defendant  except- 
ed to  the  submission  of  the  issue,  to  overml- 
ing  the  motion  for  nonsuit,  and  to  the  instruc- 
tion to  answer  the  issue,  "Yes."  There  are 
eases  in  which  the  Judgment  is  only  partly 
In  favor  of  the  party  obtaining  it,  or  less  fa* 
vorable  than  he  thinks  that  he  is  entitled  ta 
In  sncfa  cases  he  can  appeal  if  he  wishes  to 
correct  the  Judgment  or  to  obtain  a  more 
favorable  verdict  and  Judgment  on  a  new 
trial.  But  here  the  Judgment  is  entirely  in 
favor  of  the  defendant.  He  does  not  desire 
a  new  trial  or  any  modification  of  the  Judg- 
ment Therefore  the  sole  question  Is  wheth- 
er there  was  error  committed  in  any  of  the 
matters  excepted  to  in  the  plaintiff's  appeal. 
If  there  was»  there  must  be  a  new  trial.  If 
there  was  not,  then  the  Judgment  in  favor 
of  defendant  must  be  afiirmed. 

The  record  in  the  defendant's  appeal  can- 
not be  looked  into  in  considering  the  plain- 
tiff's appeal,  and  the  decision  of  the  court  in 
that  appeal  must  determine  whether  there 
shall  be  a  new  trial  or  not  The  defendant* ■ 
appeal  was  therefore  improvid^itly  taken, 
and  must  be  dismissed. 

Appeal  dismissed. 


(«  W.  Va-  230) 
STATE  ex  rel.  WHITE,  Tax  Com'r,  et  al.  ▼« 
WIRT  COUNTY  COURT  et  aL» 

(Supreme  Court  of  Appeals  of  West  Virginia* 

Oct  29,  1907.     On  Rehearing,  Dec  17, 

1907.) 

1.  Counties— Taxation— DiSTSioT  Road  Pub- 

FOSSS. 

The  clause  in  section  29  of  chapter  30  of 
the  Code  of  1899  [Code  1906,  §  1281],  as  amend- 
ed by  chapter  63»  p.  266,  of  the  Acts  of  the  Leg- 
islature of  1907,  saying  **the  said  county  court 
shall  thereupon  levy  so  many  cents  on  every 
hundred  dollars  of  the  valuation  of  the  property 
taxable  in  the  county  according  to  the  last  as- 
sessment thereof,  as  will  cover  the  estimated 
amount  necessary  to  be  raised  for  county  pur- 
poses and  as  aforesaid  approved  during  the  fis- 
cal year;  but  such  levy  shall  in  no  case  exceed 
thiiiy-five  cents  on  the  one  hundred  dollars  val- 
uation of  property" — does  not  limit  the  powers 
of  the  county  courts  respecting  tlie  amounts  to 
be  raised  by  taxation  for  district  road  purposesi 

2.  Statutes— In  Pabi  Matebia. 

Laws  relating  to.  different  subjects  are  not 
in  pari  materia. 

[Ed.  Note.— For  caseg  in  point,  see  Cent  Dig. 
vol.  44,  Statutes,  §§  230-243.] 

8.  Sams  —  Repeal  —  RSFKAL  of  Qttauvtirg 

Act  AS  Revival  of  Act  Qualified. 

The  repeal  of  a  statute  merely  qualifying 
or  limiting  another,  or  excepting  something  mm 
it,  leaves  the  original  statute  in  full  force  and 
vigor.  Such  qualifying  or  limiting  statute  does 
not  effect  a  repeal  within  the  meaning  of  sec- 

J       *  For  dissenting  opinion,  see  59  S.  B.  981* 
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STATE  T.  WIBT  COUNTY  COURT, 


tloD  10  of  chapter  18  of  the  Code  of  1809  [Code 
1906,  S  286]. 
(Syllabue  by  the  Court) 

Mandamus  by  Albert  B.  Wliite»  state  tax 
oommlssloner,  and  others;  aa  relators,  to  com- 
pel Wirt  oonnty  court  to  lay  levies  for  counly 
and  road  purposes  in  conformity  with  law. 
Writ  denied. 

W.  H.  Wolfe,  Jr.,  and  Qeo.  J.  McComas,  for 
petitioners.  Wm.  Beard,  J.  W.  Martin,  and 
Willie  rought,  for  respondents. 

POFPBNBARGBR,  J.  The  county  court 
of  Wirt  county  on  the  81st  day  of  July,  1907, 
levied,  for  county  purposes  proper,  85  cents 
on  every  $100  valuation  of  property  in  said 
county,  and,  in  addition  thereto,  10  cents  on 
the  valuation  of  property  In  one  district,  for 
road  purposes,  80  cents  in  another,  20  cents 
In  three  others,  83%  cents  in  another,  and  20 
cents  In  another.  Conceiving  this  levy  to  be 
in  violation  of  law,  Albert  B.  White,  state 
tax  commissioner,  and  F.  T.  Lockhart  and  S. 
H.  Mitchell,  citizens,  residents  and  taxpayers 
of  said  county,  as  relators,  have  asked,  in  the 
name  of  the  state,  a  writ  of  mandamus  to 
compel  said  county  court  to  lay  levies  for 
county  and  road  purposes  In  conformity  with 
the  law.  Their  contention  is  that  the  court 
has  exceeded  the  statutory  limit  upon  its 
power  of  taxation  for  county  and  road  pur- 
poses. 

Section  29  of  chapter  89  of  the  Code  of  1899 
[Code  1906,  S  1231],  as  amended  by  chapter 
68,  p.  256,  of  the  Acts  of  1907,  requires  the 
county  court  to  make  up  an  estimate,  in  each 
year,  of  the  amount  necessary  to  be  levied 
for  the  current  fiscal  year,  to  cover  all  coun- 
ty debts  and  liabilities  payable  during  the 
year,  including  the  probable  expenditures  for 
county  purposes  and  a  proper  allowance  for 
delinquent  taxes,  discount  allowed  on  taxes 
paid  on  or  before  the  30th  day  of  November, 
expenses  of  collection  and  contingencies.  Fol- 
lowing this  requirement  and  certain  direc- 
tions concerning  it  is  found  the  clause  re- 
lating to  the  levy,  on  the  construction  of 
which  this  case  tuma  It  reads  aa  follows: 
"The  said  county  court  shall  thereupon  levy 
so  many  cents  on  every  hundred  dollars  of 
the  valuation  of  the  property  taxable  in  the 
county,  according  to  the  last  assessment  there- 
of, as  will  cover  the  estimated  amount  nec- 
essary to  be  raised  for  county  purposes  and 
as  aforesaid  approved  during  the  fiscal  year; 
but  such  levy  shall  in  no  case  exceed  thirty- 
five  cents  on  the  one  hundred  dollars  valua- 
tion of  property.*'  In  connection  with  it,  the 
former  laws  relating  to  the  same  subject  and 
the  statutes  concerning  levies  for  road  pur- 
poses must  likewise  be  considered.  Section 
29  of  chapter  89  of  the  Code  of  1899  contain- 
ed no  limitation  as  to  the  amount  to  be  rais- 
ed. After  requiring  the  estimate,  it  said: 
"The  said  court  shall  thereupon  levy  so  many 
cents  on  every  hundred  dollars  of  the  valua- 
tion of  the  properly  taxable  in  the  county  ac- 


cording to  the  last  aflsosamant  thereof  for 
state  taxation,  bm  will  cover  the  eatimated 
amount  necessary  to  be  raised  for  county  pur- 
poses during  the  fiscal  year."  As  amended 
by  chapter  9,  p.  121,  of  the  Acts  of  1901  [Code 
1906,  S  1281],  the  following  Ihnitation  was 
added  thereto:  "But  such  levy  shall  in  no 
case,  after  the  year  1906,  exceed  sixty  cents 
on  the  one  hundred  dollars  valuation  of  prop- 
erty, except  for  the  purposes  mentioned  in 
section  seven  of  article  ten  of  the  Constitu- 
tion, unless  such  levy  shall  have  been  submit- 
ted to  a  vote  of  the  people  of  the  county  and 
have  received  three-fifths  of  the  votes  cast  for 
and  against  the  same."  It  was  again  amend- 
ed by  chapter  48,  p.  446^  of  the  Acts  of  1905 
[Code  1906,  §  1281],  and  the  limitation  chang- 
ed so  as  to  read  as  follows:  "No  county  court 
shall  in  the  year  nineteen  hundred  and  five 
assess  or  levy  taxes.  Including  district  road 
taxes,  which  shall  exceed  by  more  than  five 
per  cent,  the  aggregate  amount  of  taxes  levied 
by  it  in  the  year  nineteen  hundred  and  four ; 
nor  in  the  year  nineteen  hundred  and  six  as- 
sess or  levy  taxes  which  shall  exceed  by  more 
than  seven  per  cent  the  aggregate  amount  of 
taxes  levied  by  It  in  the  year  nUieteen  hun- 
dred and  four ;  nor  in  the  year  nineteen  hun- 
dred and  seven  assess  or  levy  taxes  which 
shall  exceed  by  more  than  nine  per  cent  the 
aggregate  amount  of  taxes  levied  by  it  in  the 
year  nineteen  hundred  and  four.  The  word 
'taxes'  shall  be  construed  to  include  district 
road  taxes,  as  well  as  all  other  taxes  for 
county  purposes.  •  •  •  Provided,  second, 
that  after  the  year  nineteen  hundred  and 
seven  no  county  court  shall  in  any  year  assess 
or  levy  taxes  for  any  and  all  purposes,  includ- 
ing district  road  taxes,  the  aggregate  of  which 
shall  exceed  sixty  cents  on  the  hundred  dol- 
lars valuation  of  property,  except  for  the  sup- 
I)ort  of  free  schools  and  the  payment  of  in- 
debtedness as  provided  in  section  7  of  article 
10  of  the  Constitution,  unless  such  levy  shall 
have  been  submitted  to  a  vote  of  the  people 
of  the  county  and  have  received  three-fifths  of 
the  votes  cant  for  and  against  the  same." 
While  all  these  changes  in  chapter  89  were 
made,  there  remained  and  still  remains  un- 
changed sections  12  and  22  of  chapter  48  of 
the  Code  of  1899  [Code  1906,  SS  1400,  1411], 
relating  to  the  power  and  duly  of  the  county 
court  to  assess  and  levy  taxes  for  road  pur- 
poses, which  read  as  follows: 

"  ♦  ♦  ♦  And  the  county  court  of  every 
oounty  in  which  the  said  two  days'  work  shall 
be  insufficient  to  open,  construct  and  keep  in 
good  repair,  the  roads  and  bridges  thereof, 
shall,  at  a  session  of  said  court  held  prior  to 
the  first  day  of  May  in  each  year,  prescribe  by 
order  of  the  court  the  manner  in  which  the 
same  shall  be  done,  after  expending  thereon 
the  two  days'  work  aforesaid,  whether  en- 
tirely by  a  tax  on  property,  entirely  by  labor, 
or  partly  by  tax  and  partly  by  labor ;  and  it 
shall  prescribe,  provide  for  and  lay  a  suffi- 
cient amount  of  tax,  or  labor,  or  both,  as  the 
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case  may  be,  to  open,  construct  and  keep  in 
good  repair  the  roada  and  bridges  in  their 
coanty  during  each  year." 

"Sec.  22.  When  the  comity  conrt  of  any 
county  shall  decide  to  levy  a  tax  tn  pursu- 
ance to  the  provisions  of  this  chapter,  it  shall 
ascertain,  as  nearly  as  possible,  the  amount 
of  money  which  will  be  necessary  in  each 
magisterial  district  in  their  county,  together 
with  the  labor  required  to  be  performed  there- 
in, to  construct,  put  and  keep  in  good  repair 
the  roads  and  bridges  in  such  district,  and 
shall  by  an  order  entered  of  record,  direct  the 
assessor  of  the  assessment  district  in  wtiich 
such  district  may  be,  to  extend  on  the  land 
and  property  hooka,  required  to  be  made  by 
said  assessor,  a  road  tax  on  the  real  and  per- 
sonal property  taxable  in  said  district,  at 
such  rate  as  may  be  specified  in  such  order, 
which  levy  shall  be  made  upon  the  latest  as- 
sessment thereof  for  state  taxation." 

While  these  statutes  contained  no  limitation 
upon  the  powers  of  the  court  to  raise  money 
for  county  and  road  purposes,  prior  to  the 
legislation  of  1904,  1905,  and  1907,  there  was 
a  limitation  in  section  7  of  article  10  of  the 
Constitution  to  which  they  were  necessarily 
subject,  and  which  reads,  in  part,  as  follows: 
"County  authorities  shall  never  assess  taxes, 
in  any  one  year,  the  aggregate  of  which  shall 
exceed  nlnety-flve  cents  per  one  hundred  dol- 
lars valuation,  except  for  the  support  of  free 
schools.  •  •  •"  That  this  cfause  governs 
the  court  in  respect  to  both  county  and  road 
levies  was  determined  by  this  court  in  the 
case  of  Brannon  v.  County  Court,  83  W.  Va. 
789,  11  S.  E.  34,  8  li.  R.  A.  904,  and  Neale 
V.  County  Court,  43  W.  Va.  90,  27  S.  E.  370. 

It  is  insisted  that  the  construction  given 
by  the  court  to  the  constitutional  clause  quot- 
ed applies  to  the  statutes  now  under  con- 
sideration. We  are  unable  to  adopt  this 
view.  The  Constitution  is  one  thing  and  the 
statute  quite  another.  The  language  of  the 
Constitution  dlfiTers  very  materially  from  the 
language  of  these  statutes,  and  the  decisions 
above  referred  to  rest  largely  upon  the  pe- 
culiar terms  of  the  constitutional  clause. 
That  clause  says  county  authorities  shall  not 
levy  taxes  in  one  year  in  excess  of  95  cents 
on  every  $100  of  valuation.  Both  county 
levies  and  road  levies  are  laid  by  the  county 
authorities.  This  general  language  was  fol- 
lowed by  an  exception  as  to  taxes  for  the 
support  of  free  schools,  and  the  court  said: 
"The  fact  that  certain  exceptions  from  this 
limitation  are  specified  tends  to  show  that  all 
other  taxes  are  meant  to  be  included  within 
the  limitation."  The  use  of  the  word  "ag- 
gregate" in  the  clause  was  also  regarded  as 
significant  The  court  said:  "Another  fea- 
ture of  this  section  7  strikes  me  as  significant 
of  its  meaning,  and  that  is  the  presence  of 
the  word  'aggregate,'  the  provision  being  that 
county  authorities  shall  never  assess  taxes, 
'the  aggregate  of  which  shall  exceed  ninety 
five  cents  per  one  hundred  dollars  valuation,' 
evidently  meaning  that  more  than  one  kind 


or  species  of  taxes  must  be  added  together 
for  the  purposes  of  the  limit  of  taxation  here 
prescribed.  What  shall  be  added?  Not 
charges  for  the  many  objects  of  expenditure 
which  a  county  may  incur,  but  classes  or 
kinds  of  taxes.  Take  all  this  language,  and 
the  prohibition  is  broad."  The  court  then 
proceeds  to  show  that  road  taxes,  as  such, 
are  levied  and  disbursed  by  the  county  au- 
thorities, but  not  as  county  levies  or  county 
funds  eo  nomine.  This  brought  the  road 
taxes  directly  within  the  express  terms  of 
the  constitutional  clause,  and,  adding  them  to 
the  county  levies  proper,  brought  them  also 
within  the  word  "aggregate,"  used  in  that 
clause.  There  was  a  basis  in  the  express 
terms  of  the  clause  for  all  the  reasoning  and 
argument  of  the  court  in  reaching  its  con- 
clusion that  the  constitutional  limitation  ex- 
tended to  road  levies,  as  well  as  county 
levies.  The  limitation  in  section  29  of  chap- 
ter 89  is  clothed  in  different  terms.  It  does 
not  say  taxes  levied  by  county  authorities 
shall  not  exceed  85  cents,  nor  is  the  word 
"aggregate"  used  in  it,  indicating  that  more 
than  one  class  of  taxes  was  Int^ided  to  be 
included. 

Neale  v.  County  Court,  43  W.  Va.  90,  27  8. 
B.  370,  involved  a  number  of  questions,  all 
of  which  differed  very  materially  from  this 
and  turned  on  clauses  of  the  Constitution. 
One  was  whether  magisterial  districts  can 
incur  bonded  Indebtedness,  and  another, 
whether  district  indebtedness  shall  be  added 
to  strict  county  indebtedness  in  determining 
whether  the  limit  on  indebtedness,  imposed 
by  section  8  of  article  10  of  the  Constitution, 
has  been  exceeded.  In  respect  to  the  latter, 
it  was  held  that  for  the  purposes  of  said 
clause  of  the  Constitution,  such  district  in- 
deotedness  "is  to  be  regarded  as  county  In- 
debtedness, and  Included  with  other  county 
indebtedness  In  determining  whether  the  total 
county  indebtedness  will  exceed  that  limita- 
tion." But  this  conclusion  was  also  based 
largely  on  the  peculiar  language  of  the  limi- 
tation clause,  which,  not  recognizing,  In 
terms,  any  right  or  power  in  magisterial 
districts  to  make  contracts,  they  being  In  no 
sense  corporations,  but  only  territorial  divi- 
sions of  the  county,  said  no  county  court,  city, 
school  district,  or  municipal  corporation 
should,  after  the  adoption  of  the  Constitu- 
tion, incur  indebtedness  in  excess  of  5  per 
cent  of  the  valuation  of  the  property  therein 
for  purposes  of  taxation.  The  court  thus 
found  its  conclusion  in  the  terms  of  the 
clause  in  the  form  of  an  Implication.  The 
reasoning  by  which  it  was  reached  does  not 
apply  to  a  statute,  dealing  with  a  different 
matter  and  clothed  in  different  terms.  Chap- 
ter 39  of  the  Code  is  entitled,  "An  act  con- 
cerning the  county  courts;  their  Jurisdiction 
and  powers."  It  relates  to  many  things  other 
than  the  mere  levying  and  disbursing  of  the 
comity  levies;  but  It  deals  specially  with 
the  subject  of  county  levies,  and  fails  to 
make  any  special  provision  for  the  constmc- 
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tion  and  maintenance  of  roads,  bridges,  land- 
ings, wliarres,  etc  Section  23  of  that  chap* 
ter  makes  it  tlie  duty  of  the  county  court 
to  cause  any  road,  bridge,  or  public  landing 
belonging  to,  or  under  the  care  or  control 
of,  the  county,  to  be  kept  in  good  repair  and 
condition,  but  does  not  prescribe  the  mode  or 
manner  of  doing  so.  It  says  nothing  about 
how  they  shall  be  kept  in  good  repair  and 
condition.  It  makes  no  provision  for  a  levy 
for  that  purpose.  All  this  is  postponed,  or 
omitted,  for  provision  in  another  place. 
Chapter  43  of  the  Code  of  18d9  [Code  1906, 
SS  1389-1515].  The  levy,  authorized  and 
provided  for  in  section  29.  is  called,  in  sec- 
tion 80  and  others  of  chapter  39,  a  county 
levy.  Nothing  is  said  about  hicluding  in  it 
any  provision  for  the  maintenance  of  roads. 
On  the  other  hand,  in  chapter  43  provision 
is  made  for  what  is  therein  termed  a  road 
levy  and  road  taxes.  The  statute  seems  to 
contemplate  that  this  levy  shall  be  made  not 
later  than  the  1st  day  of  May  in  each  year, 
while  the  other  levy,  authorized  by  section  29 
of  chapter  39,  called  in  that  chapter  a  county 
levy,  may  be  laid  after  the  1st  day  of  May, 
but  not  later  than  the  month  of  July.  Sec- 
tion 22  of  chapter  43  says  the  tax  levied 
thereunder  shall  constitute  a  road  fund  to  be 
expended,  on  the  order  of  the  county  court, 
in  the  district  in  which  it  may  be  collected, 
in  the  construction  and  repair  of  the  roads 
and  bridges  therein.  Special  provision  is 
made  for  the  extending  of  the  road  levy  on 
the  land  and  personal  property  books  by  the 
assessor,  and  for  collection  thereof  by  the^ 
sheriff.  It  further  says  the  tax  shall  be  col- 
lected and  accounted  for  in  the  same  manner 
as  county  taxes  are  collected  and  accounted 
for,  thereby  expressly  distinguishing  between 
road  taxes  or  road  levies  and  county  taxes 
or  county  levies.  The  same  distinction  was 
marked  in  the  amendment  of  section  29  of 
chapter  39,  made  by  the  act  of  1905,  which 
expressly  declared  that  the  limitation  should 
extend  to  road  taxes  as  well  as  county  taxes. 
In  the  opinion  of  the  Legislature,  these  two 
funds  or  levies  were  so  clearly  and  essential- 
ly separate  and  distinct  that  a  clause  ex- 
pressly bringing  road  levies  within  the  limi- 
tation was  deemed  necessary,  and  accordingly 
Inserted.  This  clause  having  been  omitted  in 
the  re-enactment  of  section  29  of  chapter  39, 
made  in  1907,  the  language  of  that  section  is 
now  confined  to  whatever  Is  contemplated  in 
the  provisions  thereof  relating  to  the  esti- 
mate. After  requiring  the  estimate,  it  says 
the  county  court  shall  thereupon  levy  so 
many  cents  on  every  $100  of  the  valuation  as 
will  cover  the  estimated  amount,  and  that 
such  levy,  the  levy  to  cover  the  estimate, 
shall  in  no  case  exceed  35  cents  on  the  $100 
valuation  of  property.  This  estimate,  tested 
by  the  strict  letter  of  the  statute,  is  the  esti- 
mate for  general  county  purposes.  It  is  re- 
quired to  be  made  not  later  than  the  month 
of  July.  The  estimate  for  road  purposes 
might  be  made  at  the  same  time,  provided 


the  estimate  tor  county  purposes  should  be 
made  before  the  1st  day  of  May,  but  the 
eatimate  for  county  purposes  may  be  made 
after  that  time,  while  the  direction,  as  to  the 
estimate  for  road  purposes,  is  that  it  be  madc^ 
before  the  1st  day  of  May,  so  that,  in  legis- 
lative contemplation,  the  two  estimates  need 
not,  and  would  not,  be  made  at  the  same 
time,  though  we  are  not  to  be  understood 
as  holding  or  intimating  that  the  terms  of 
the  statute  showing  intention  to  have  the 
road  levies  laid  before  the  1st  day  of  May 
is  mandatory.  Nor  is  there  any  direction 
in  the  statute  that  the  estimate  for  road 
purposes  be  put  upon  the  order  book  of  the 
court  The  statute  simply  says  that,  when 
the  county  court  shall  decide  to  levy  a  tax 
for  road  purposes,  it  shall  ascertain  as 
nearly  as  possible  the  amount  of  money 
which  will  be  necessary  in  each  magisterial 
district  in  their  county,  together  with  the 
labor  required  to  be  performed  therein,  to 
construct  and  put  and  keep  in  good  repair  the 
roads  and  bridges  in  each  district,  and  shall, 
by  an  order  entered  of  record,  direct  the  as- 
sessor of  the  assessment  district,  in  which 
such  district  may  be,  to  extend,  on  the  land 
and  property  books,  required  to  be  made  by 
said  assessor,  a  road  tax  on  the  real  and  per- 
sonal property  taxable  in  said  district,  at 
such  rate  as  may  be  specified  in  such  order. 
The  levy  required,  and  limited  in  amount,  by 
section  29  of  chapter  39,  is  a  levy  laid  on 
all  the  property  in  the  county,  while  the 
levy,  authorized  by  chapter  43,  is  placed  only 
on  the  property ^of  a  district  But  one  levy 
seems  to  be  ccAtemplated  by  section  29  of 
diapter  39  of  the  Code,  and,  if  we  say  it 
includes  the  road  levy,  it  might  be  thereby 
stretched  to  cover  a  dozen.  The  words  "coun- 
ty purposes"  in  the  section  as  amended  by 
the  act  of  1907  are  the  exact  words  of  that 
section  in  the  Code  of  1899.  Hence  they 
indicate  no  intent  to  make  the  provisions  of 
that  section  cover  road  taxes.  It  is  suggested 
in  on^  of  the  briefs  that  the  terms,  ''all  coun- 
ty debts  and  liabilities  payable  during  each 
year,  including  the  probable  expenditures  for 
county  purposes,"  indicates  legislative  intent 
to  require  the  expenditures  for  district  road 
purposes  to  be  included  in  the  estimate,  and 
so  covered  by  the  limitation ;  but  not  a  word 
of  this  Is  new  language.  It  was  all  in  the 
old  statute,  as  found  in  the  Code  of  1899, 
and  as  amended  by  the  act  of  1905,  when,  in 
the  opinion  of  the  Legislature,  it  was  deemed 
necessary  to  extend  the  limitation  to  dis- 
trict road  levies  by  the  insertion  of  express 
terms  for  the  purpose.  The  phrase,  "in- 
cluding the  probable  expenditure  for  county 
purposes,"  was  no  doubt  put  in  under  the 
impression  that  the  preceding  phrase,  "all 
county  debts  and  liabilities,"  might  not  be 
regarded  as  covering  such  future  expendi- 
tures. 

The  intention  on  the  part  of  the  Legisla- 
ture to  limit  the  power  of  the  county' courts 
in  respect  to  the  road  levies  might  be  ar- 
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gaed  from  the  fact  that  it  limited  their  pow- 
ers respectiog  the  county  levy*  the  powers  of 
the  school  boards  respecting  school  levies, 
and  the  powers  of  municipal  corporations  re- 
specting their  leyies,  and  cut  down  the  state 
tax;  t)ut»  seeing  there  was  such  an  hitent, 
and  also  that  it  was  not  carried  into  execu- 
tion, by  the  use  in  the  statute  of  any  word  or 
elause,  that  can  possibly  be  construed  as  an 
expression  of  such  intention,  we  haTe  what 
the  courts  term  a  **casus  omissus,"  which  it 
is  beyond  our  iK>wer  to  supply.  26  Am.  & 
fing.  Ency.  Law,  601,  citing  a  long  list  of 
cases,  which  fully  sustain  the  text.  But,  If 
it  could  be  supplied,  there  is  no  means  by 
which  we  can  know  what  limit  the  Legisla- 
ture would  have  imposed.  The  existence  of 
Intention  to  limit  road  levies  being  granted, 
it  does  not  follow  by  any  means  that  any- 
body intended  to  put  the  aggregate  of  county 
and  road  levies  under  a  3&<:ent  limitation. 
Had  this  intention  crystallized  into  the  form 
of  a  legislative  bill,  the  limit  of  the  road 
levy  might  have  been  10,  15,  20  or  25  cents 
for  road  purposes  in  addition  to  85  cents  for 
county  purposes.  It  being  beyond  the  power 
of  mortal  man  to  tell  what  limit  would  have 
been  fixed.  If  action  had  been  taken  on  the 
matter,  how  can  the  court  read  it  in  by  con- 
struction? We  must  know  what  limit  was 
intended  before  we  can  Insert  it,  though  thor- 
oughly convinced  that  the  Legislature. intend- 
ed to  provide  a  limit  This  principle  is  well 
Illustrated  In  the  law  of  amendments.  A 
Judgment  or  decree  can  sometimes  be  amend- 
ed, if  there  Is  anything  In  the  record  by  which 
the  court  can  safely  determiik  how  to  amend 
it,  but  not  otherwise.  It  will  never  grope  in 
the  darkness  of  uncertainty.  McClain  v.  Da- 
vis, 37  W.  Va.  830,  16  S.  E.  629,  18  L.  R.  A. 
634;  Bent  v.  Patten,  1  Rand.  (Va.)  25; 
Powell  V.  Ck)mmonwealth,  11  Grat  (Va.)  822; 
Richardson  v.  Jones,  12  Qrat  (Va.)  53. 
Lost  papers  may  be  supplied,  if  their  con- 
tents are  proven ;  but  not  oth^wise.  CJourts 
will  not  allow  a  party  to  replace  a  lost  paper 
with  something  not  shown  to  contain  the 
substance  of  the  lost  instrument  The  evi- 
dence must  show  that  there  was  a  paper, 
that  it  has  bten  lost,  and  what  its  contents 
are,  before  It  can  be  set  up  or  supplied. 
Board  of  Education  v.  Callihan,  83  W.  Va. 
209';  Exchange  Bank  v.  Morrall,  16  W.  Va. 
546.  Human  experience  of  centuries  has  dem- 
onstrated the  necessity  of  these  rules  for 
the  protection  of  personal  and  property  rights, 
and  set  them  up  against  him  who  comes  to 
the  courts  demanding  amendments  and  resto- 
ration of  lost  instruments.  How  emphatical- 
ly reason  and  fairness  unite  In  demanding 
their  application  here  by  analogy!  I  think 
authority  also  enforces  them.  A  legislative 
purpose,  enacted  into  law,  includes  the  in- 
cidents and  consequences  strictly  resulting 
from  the  enactment.  When  powers,  privile- 
ges, or  property  are  granted  by  statute,  every- 
thing indispensable  to  their  exercise  or  en- 
joyment are  Impliedly  granted.    An  act  con- 


ferring Jurisdiction  impliedly  grants  the  pow- 
er of  doing  all  such  acts  as  are  essoitially 
necessary  to  its  execution.  These  are  some 
of  the  principal  rules  relating  to  impllcatlonB 
arising  by  the  construction  of  statutes.  End- 
lich,  Stat  Gon.  417,  418,  419.  Must  the  court 
not  be  able  to  see  that  the  thing  it  so  reads 
In  is  an  incident  or  consequence,  or  essential- 
ly necessary  to  the  exercise  or  enjoyment  of 
the  thing  granted,  or  essentially  necessary  to 
the  exercise  of  the  Jurisdiction,  as  the  case 
may  be;  and  is  not  the  thing  put  in  thus 
made  certain,  not  only  as  to  the  intention  to 
put  something  in,  but  also  as  to  the  indentity 
of  the  thing  intended?  It  is  the  same  princi- 
ple in  operation  in  altered  form  and  under 
changed  conditions.  Identification,  by  what- 
ever means  effected,  is  still  nothing  more  nor 
less  than  identification.  Nor  does  the  rule, 
requiring  statutes  in  pari  materia,  relating 
to  the  same  thing,  to  be  construed  together, 
obviate  this  difficulty.  C!hapter  39  governs 
one  of  the  subjects  and  chapter  43  the  other. 
County  and  road  levies  are  treated  by  the 
lawmakers  as  two  distinct  things,  and  so  es- 
sentially distinct  that,  when  in  legislating  so 
as  to  cover  both  in  one  clause,  it  was  neces- 
sary to  insert  a  phrase  expressly  linking  them 
together.  The  limitation  of  taxation  might 
be  regarded  as  a  single  subject,  covering  all 
levies  as  elements,  factors,  or  divisions  there- 
of, or  limitation  of  the  powers  of  the  county 
court  as  to  all  levies  laid  by  it  might  be  treat- 
ed as  a  single  subject,  and  one  statute  on 
that  subject  preceded  by  others,  velating  to 
4t,  or  a  number  of  contemporaneous  statutes, 
respecting  it,  would  be  read  and  considered 
together,  upon  the  inquiry  for  legislative  in- 
tent But  no  statute  having  such  generality 
of  scope  and  purpose  disclosed  by  any  lan- 
guage in  It  is  now  In  existence.  The  clause 
in  section  29  of  chapter  39,  as  amended  by 
the  Acts  of  1905,  is  the  only  one  we  ever  had. 
and  It  has  been  dropped  out  of  the  section  as 
amended  by  iStie  act  of  1907.  Not  a  word  of 
it  remains  that  imports  an  Intention  to  in- 
clude road  levies.  It  did  not  define  county 
levy  as  covering  road  levy,  and  the  county 
levy  is  all  the  present  limitation  reaches  by 
any  express  terms.  It  said  taxes  in  the  lim- 
itation dause  should  be  deemed  to  Include 
district  road  levies,  but  that  clause  has  been 
dropped  out  We  had  in  the  act  of  1905  a 
general  limitation  upon  the  powers  of  the 
county  court  respecting  the  amount  of  taxes 
it  could  raise  In  any  one  year.  Now  we  have 
none.  Tested  by  its  terms.  It  Is  a  mere  spe- 
cial limitation,  affecting  the  county  levy  on- 
ly. If  the  act  of  1907,  in  recasting  the  limi- 
tation clause,  had  used  any  terms  indicating 
in  the  slightest  degree  an  intuition  not  to 
change  its  character  from  a  general  to  a  spe- 
cial limitation,  and  thus  left  room  or  laid 
ground  for  two  constructions,  based  upon  am- 
biguous terms,  we  might  well  ap^ly  the  rule 
pari  materia,  and  say  that  road  levies  are 
still  Included.  Then  both  acts  would  relate 
to  the  same  thing.    ''The  word  *pBf  Is  not 
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to  be  confounded  with  the  word  'Bimiles,'  It 
Is  used  in  opposition  to  it,  as  the  expression, 
'Magia  pares  sunt  quam  similes,'  Implying  not 
likeness  merely,  but  Identity."  26  Am.  (k 
Bng.  Bnoy.  Law,  622. 

The  rule  forbidding  a  construction  that 
will  lead  to  an  absurd  result  or  defeat  the 
clear  intention  of  the  Legislature  has  been 
Inyoked;  but  we  are  unable  to  bring  the  case 
within  it  When  language  found  in  a  stat- 
ute will  bear  two  constructions,  one  of 
which  is  consistent  with,  and  the  other  con- 
trary to,  the  general  or  manifest  legislatiye 
Intention,  gathered  from  other  statutes,  the 
context  or  facts  and  circumstances,  relating 
to  the  subject-matter,  within  the  judicial 
knowledge  of  the  court,  the  former  will  pre- 
Tail;  and  mere  clerical  mistakes  will  be  cor- 
rected, if  necessary,  to  effect  its  adoption. 
But  in  such  case  there  must  be  terms  sus- 
ceptible of  two  or  more  Interpretations;  or, 
at  least,  the  terms  of  the  statute  must  coy- 
er the  subject-matter  of  both  constructions. 
A  good  illustration  of  an  accidental  omission 
of  a  word  which  the  court  could  supply  is 
found  in  Kennedy  v.  Gibson,  8  Wall.  (U.  S.) 
498^  19  L.  Ed.  476.  A  certain  statute  pro- 
vided 'that  suits,  actions  and  proceedings 
against  any  association  under  this  act  may 
be  had,"  etc.  A  preyious  act  on  the  same 
subject  had  provided  that  "all  suits,  ac- 
tions and  proceedings  by  or  against  any  as- 
sociation may  be  had,"  etc.  The  court  said: 
"Such  suits  may  still  be  brought  by  the  as- 
sociation in  the  courts  of  the  United  States. 
If  this  be  not  the  proper  construction,  while 
there  is  provision  for  suits  against  the  as- 
sociations, there  is  none  for  suits  by  them  in 
any  court"  Both  statutes,  it  must  be  ob- 
served, related  to  the  powers  of  associa- 
tions, respecting  suits  in  the  federal  courts, 
so  that  the  terms  of  the  later  act  Included 
the  subject-matter  of  the  former  more  spe- 
cific act,  and  the  omission  of  the  word  "by" 
was  shown  to  have  been  Inadvertent  by  the 
violent  and  flagrant  Injury  which  its  inten- 
tional omission  would  have  involved.  In 
our  case  no  terms  in  the  statute  xmder  con- 
sideration extend  to  road  levies.  Moreover, 
it  cannot  be  assumed  that  Congress  could 
have  intended  to  deny  an  association  the 
right  to  sue  at  all  for  vindication  of  its 
rights  or  redress  of  its  wrongs,  or  to  sue 
in  the  same  courts  in  which  others  might  sue 
It  The  alleged  absurdity  resulting  in  our 
case  is  by  no  means  so  apparent,  but,  if  it 
were,  we  have  no  terms  in  the  act  touching 
the  subject  to  which  it  is  proposed  to  extend 
the  limitation.  Other  cases,  illustrating  the 
operation  of  the  rule,  applicable  when  two 
constructions  may  be  predicated  on  ambigu- 
ous terms,  are  Loverin  v.  McLaughlin,  161 
IlL  417,  44  N.  B.  99;  GusUvel  v.  State,  153 
Ind,  613,  54  N.  B.  128;  Landrum  v.  Flannl- 
gan,  60  Kan.  436,  56  Pac.  753;  Big  Black  Co. 
V.  Commonwealth,  94  Pa.  450;  Philadelphia 
V.  Ridge  Ave.,  etc.,  Co.,  102  Pa.  190;  State 
V.  Mayor,  etc.,  of  Perryburg,  14  Ohio  St 


472.  The  rule  applicable  here,  for  reasons 
given,  and  apparent  from  the  terms  of  the 
rule  itself,  was  steted.  in  Slingluff  v.  Weayer, 
06  Ohio  St,  621, 64  N.  B.  574,  as  follows:  "The 
object  of  judicial  investigation  in  the  con- 
struction of  a  statute  is  to  ascertain  and  give 
effect  to  the  intent  of  the  lawmaking  body 
which  enacted  it  And  where  Ite  provisions 
are  ambiguous,  and  its  meaning  doubtful, 
the  history  of  legislation  on  the  subject,  and 
the  consequences  of  a  literal  interpretation 
of  the  language  may  be  considered;  Punctu- 
ation may  be  changed  or  disregarded,  words 
transposed,  or  those  necessary  to  a  clear 
understanding,  and,  as  shown  by  the  con- 
text manifestly  intended,  inserted.  But  the 
intent  of  the  lawmakers  is  to  be  sought  first 
of  all  in  the  language  employed,  and  if  the 
words  be  free  from  ambiguity  and  doubt 
and*  express  plainly,  clearly,  tfnd  distinctly 
thQ  sense  of  the  lawmaking  body,  there  is 
no  occasion  to  res^t  to  other  means  of  in- 
terpretation. The  question  is  not  what  did 
the  General  Assembly  intend  to  enact  but 
what  is  the  meaning  of  that  which  it  did 
enact  That  body  should  be  held  to  mean 
what  it  has  plainly  expressed,  and  hence  no 
room  is  left  for  construction." 

The  limitation,  respecting  road  levies,  put 
upon  county  courte  by  the  act  of  1905,  and 
removed  by  the  act  of  1907,  did  not  while 
in  force,  partially  repeal  the  provision  of 
chapter  48,  authorizing  the  raising  of  such 
sum  for  road  purposes  as  the  court  may 
deem  necessary,  so  that  only  an  express  re- 
vival by  a  subsequent  act  could  give  it  its 
original  vigor  and  scope.  The  act  of  1905 
wrought  a  mere  qualification,  or  limltetion 
of,  or  exception  from,  the  stetute,  and  Ite 
subsequent  removal  left  the  original  act  in 
full  force.  McConlha  v.  Guthrie,  21  W.  Va. 
134,  Syl.  point  4.  It  did  not  effect  a  repeal 
within  the  meaning  of  section  10  of  chapter 
13  of  the  Code,  providing  that  "when  a  law 
which  has  repealed  another  Is  Itself  repeal- 
ed, the  former  law  shall  not  be  revived  with- 
out express  words  for  the  purpose." 

For  the  reasons  herein  stated,  the  writ 
prayed  for  will  be  refused. 

On  Reargmnent 

Having  carefully  reconsidered  this  case  on 
a  rehearing,  we  are  unable  to  reach  a  con- 
clusion different  from  that  which  is  embodied 
in  the  opinion  originally  filed.  Our  construc- 
tion of  the  clause  under  consideration  does 
not  make  it  unconstitutional  in  any  sense. 
We  do  not  make  road  levies  and  road  funds, 
district  levies  and  funds  in  all  senses.  They 
are  collectible  and  disbursable  by  districte 
only,  and  uncollected  road  taxes  are  liens  on 
property  within  the  district  for  which  they 
were  levied,  and  no  other.  Although  levied 
by  the  county  court  and  therefore  a  tex  lev- 
ied by  "coun^  authorities,"  and  so  within  the 
constitutional  limltetion,  as  held  in  Brannon 
v.  County  Court,  district  road  levies,  taxes 
and  funds  are,  in  every  practical  sense,  dis- 
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tlnct  from  the  ordinary  county  levies.  By 
the  enactment  of  sections  12  and  22  of  chaivter 
43  of  the  Code  of  1899  [Code  1906,  H  1400, 
1411],  the  Legislature  has  not  only  given 
them  a  separate  and  distinct  existence  and 
Impressed  upon  them  certain  distinctive  quali- 
ties and  characteristics,  but  also  given  them  a 
designation  by  which  they  are  to  be  known 
and  dealt  with  by  the  county  court,  and  then 
prescribed  the  manner  of  determining  their 
amount,  as  well  as  that  in  which  the  are  to 
be  raised  and  disbursed.  In  this  way  the 
road  tax  became  Icnown,  many  years  ago,  as 
an  entity,  a  thing  different  from  the  ordinary 
county  levy,  extending  throughout  the  county, 
and  m^de  a  lien  on  all  property  in  it,  and 
the  fund  arising  from  which  is  to  be  expend- 
ed without  reference  to  territorial  subdivi- 
sions. £)ver  since  1872  the  statutes  have  pro- 
vided for,  and  contemplated,  road  mHinte- 
nance  by  district  levies,  as  the  usual  and  gen- 
eral plan  of  <^>enlng  and  keeping  them  in  re- 
pair. Having  made  this  separation  and  dealt 
with  county  levies  In  section  29  of  chapter 
39  of  the  Code  of  1899  [Code  1906,  S  1231] 
and  road  levies  in  sections  12  and  22  and  oth- 
ers of  chapter  43,  it  is  to  be  presumed  that 
any  amendment  of  section  29  of  chapter  39, 
not  applicable  in  terms  or  by  some  reference 
to  the  provisions  of  the  other  chapter  applies 
only  to  the  subject-matter  of  said  section. 
For  decades  it  has  been  the  practice  of  the 
Legislature  itself  to  speak  of,  and  deal  with, 
the  one  as  the  county  levy  and  the  other  as 
the  road  levy.  We  have  before  us  a  mere 
question  of  legislative  intention.  No  consti- 
tutional question  is  Involved.  There  is  not 
a  suggestion  of  violation  of  the  constitutional 
clauses  limiting  local  taxation  and  indebted- 
ness. Nor  can  it  be  said  that  our  disposition 
of  this  case  even  suggests  the  creation  or 
existence  of  a  taxing  body  or  tribunal  not  au- 
thorized by  the  Constitution.  It  does  not,  in 
any  sense,  place  the  power  to  levy  road  taxes 
elsewhere  than  in  the  county  court  Al- 
though a  district  fund,  it  is  raised  and  dis- 
bursed by  the  county  court,  a  tribunal  con- 
fessedly established  or  sanctioned  by  the  Con- 
stitution. Nor  does  our  failure  to  give  this 
statute  a  meaning  different  from  that  given 
the  constitutional  limitations  in  Brannon  v. 
County  Court  and  Neale  v.  County  Court 
make  it  unconstitutional.  A  constitutional 
clause,  having  certain  peculiar  phraseology 
and  terms,  is  one  thing,  and  a  statute,  using 
entirely  different  language,  is  another.  The 
true  definition  or  exposition  of  the  one  need 
not  fit  the  other  and  in  this  instance  does 
not 

That  county  courts,  long  years  ago,  main- 
tained all  roads  as  county  roads,  and  had  no 
authority  to  deal  with  them  as  district  roads, 
and  still  has  discretionary  power  to  assume 
the  maintenance  of  any  road  by  county  taxa- 
tion, affords  no  ground  for  denying  the  exist- 
ence of  district  road  levies  or  power  to  lay 
and  collect  them.  When  maintenance  of 
roads  was  a  county  charge,  the  tax  for  that 


purpose  was  a  county  tax  in  the  full  and 
strict  sense  of  the  term,  and  the  amount  to 
be  raised  for  that  purpose  was  included  in 
the  estate  for  county  purposes,  and,  when  a 
county  court  now  makes  a  road  a  county 
charge,  the  tax  levied  for  that  purpose  is 
strictly  a  county  tax,  and  the  amount  to  be 
raised  for  the  purpose  is  included  in  the  eo- 
tlmate.  That  the  county  court  may  open  and 
keep  roads  in  repair  as  county  roads,  or  dis- 
trict roads,  according  to  their  election,  does 
not  make  the  levying  of  district  road  taxes  a 
mere  apportionment  of  a  county  tax  or 
charge  among  the  several  districts.  It  in- 
volves no  such  operation  as  the  raising  of  a 
county  fund  and  then  dividing  it  A  county 
fund  is  never  apportioned.  It  is  expended 
without  reference  to  district  lines,  and  a  dis- 
trict levy  cannot  be  expended  elsewhere  than 
in  the  district  Although  road  maintenance, 
whether  by  county  taxation  or  district  taxa- 
tion, relates  to  roads,  county  taxation  for 
that  purpose  and  district  taxation  for  that 
purpose  are  different  things,  and,  when  the 
Legislature  uses  language  applicable  in  terms 
to  only  one  of  them.  It  cannot  be  extended  to 
the  other  merely  because  both  relate  to  roads. 
Both  leases  and  deeds  relate  to  land,  but  we 
apprehend  no  one  would  say  a  statute  re- 
lating to  deeds  only  would  be  construed  as 
relating  to  leases  also.  Dozens  of  similar 
Illustrations  might  be  given,  but  this  fully 
suffices. 

The  amendment  of  1905  (Laws  1906,  p.  445, 
c.  48  [Code  1906,  S  1231])  did  not  define  coun- 
ty estimate  as  including  district  expenditores 
for  road  purposes.  The  phrase  ^'including 
district  road  taxes,"  and  the  clause,  "the 
word  taxes*  shall  be  construed  to  Include  dis- 
trict road  taxes,  as  well  as  other  taxes  for 
county  purposes,*'  are  found  in  the  limitation 
clause  only.  Tested  by  their  Immediate  con- 
text and  the  spirit  and  meaning  of  the  whole 
section,  read  in  connection  with  the  provi- 
sions of  chapter  43,  relating  to  road  levies,  it 
means  that  for  the  purposes  of  the  limitation 
thereby  imposed,  district  road  taxes  should 
be  included.  These,  clauses  having  been  omit- 
ted in  the  amendment  and  re-enactment  of  the 
section  in  1907  (Laws  1907.  p.  256,  c.  63),  they 
are  no  longer  operativa  Had  they  defined  the 
estimate,  required  by  secti(Mi  29,  as  well  as 
the  limitation,  it  might  be  that  the  <«nisslon 
from  subsequent  leglslati<»i  of  the  terms  de- 
fining it  would  be  Immaterial,  but  they  did 
not 


(68  W.  Va.  80) 
WHITE)  V.  SOHN. 

(Supreme  C!oart  of  Appeals  of  West  Virginia. 
Dec.  3,  1907.) 

1.  Landlobd   and   Tenant  —  Renew ai.    of 
Lease— Evidence. 

A  written  offer  made  by  a  landlord  to  his 
tenant  to  renew  a  lease  for  two  years,  coached 
in  the  following  terms:  "At  the  expiration  of 
the  lease  you  now  hold  on  my  property,  I  will 
be  glad  to  renew  at  the  present  rental  and  con- 
ditions.    Yours  truly,  M.  Z.  White.    P.  S.     If 
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satisfactoiyt  kindly  advise  me  by  return  mail. 
M.  Z.  W.*'— le  ambiguons  as  to  intention  to  make 
acceptance  by  return  mail  a  condition  of  the 
offer,  precluding  a  verbal  acceptance  or  accept- 
ance by  oondact,  and  it  appearing  tbat  the  ten- 
ant, after  having  received  such  offer,  continued 
in  possession,  paying  rent  as  before,  which  the 
landlord  accepted,  it  is  for  the  jury  to  deter- 
mine, from  the  facts  and  circumstances,  not  only 
what  mode  of  acceptance  was  intended,  but  also 
whether,  if  acceptance  by  return  mall  was  in- 
tended as  a  condition  of  the  offer,  the  mode  of 
acceptance  was  waived. 
2.  TsiAi/— Misleading  Instbuotionb. 

An  instruction  susceptible  of  two  different 
constructions,  one  of  which  is  prejudicial  to  a 
party,  is  calculated  to  mislead  the  jury,  and  is 
therefore  improper. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46.  Trial,  H  564-569.] 

(Syllabus  by  the  Ck>urt) 

Error  to  Circuit  Court,  Mingo  County. 

Action  by  M.  Z.  White  against  Eli  Sohn. 
Judgment  for  plaintur,  and  defendant  brings 
error.   Reversed,  and  new  trial  granted. 

Stokes  &  Bronson,  for  plaintiff  in  error. 
Brown  &  Wiles,  for  defendant  in  error. 

POFFENBARGER,  J.  Ell  Sohn,  a  tenant 
of  M.  Z.  White  as  to  certain  property  in  the 
town  of  Williamson,  Mingo  county,  under  a 
written  contract  of  lease  for  one  month  from 
April  1,  1904,  to  be  continued  for  a  term  of 
24  months,  should  the  tenant  so  elect,  did  so 
continue  the  same,  and,  after  the  expiration  of 
the  24-month  term,  held  over  until  April  3, 
1907,  claiming  a  renewal  of  the  contract  by 
acceptance  of  a  written  offer  of  renewal 
made  by  White.  On  said  last-mentioned  date 
White  commenced  an  action  against  him  in  a 
justice's  court  for  recovery  of  possession  of 
the  premises,  and  later  obtained  a  judgment 
therefor,  from  which  an  appeal  was  taken  to 
the  circuit  court  There,  on  the  trial  de  novo, 
judgment  for  both  possession  and  $184  dam- 
ages was  obtained  June  25,  1907,  and  Sohn 
has  brought  the  same  to  this  court  for  re- 
view, assigning  as  grounds  of  error  refusal 
of  the  court  to  set  aside  the  verdict  for  InsufD- 
ciency  of  evidence,  to  allow  the  introduction 
of  certain  evidence,  and  to  give  a  certain  In- 
struction, tendered  by  the  defendant,  as  well 
as  its  action  in  giving  a  certain  instruction 
at  the  request  of  the  plaintiff. 

About  two  months  before  the  expiration  of 
the  term,  White  sent  by  mail  the  following 
proposal  to  renew:  "Williamson,  W.  Va., 
Feby  2nd,  1906.  Mr.  Eli  Sohn,  WiHiamson, 
W.  Va. — Dear  Sir:  At  the  expiration  of  the 
lease  you  norwi  hold  on  my  property,  I  will 
be  glad  to  renew  at  the  present  rental  and 
conditions.  Yours  truly,  M.  Z.  White.  P.  S. 
If  satisfactory,  kindly  advise  me  by  return 
mail.  M.  Z.  White.**  Sohn  testified  tliat  be 
had  received  this  letter  on  Fc^oruary  2,  1906, 
and  immediately  wrote  and  posted  a  letter, 
directed  to  White,  accepting  his  proposition 
and  inclosing  a  check  for  the  rent  for  tbat 
month;  but  White  denies  having  received 
such  a  letter  though  he  admits  the  receipt  of 
the  check  by  mail.   After  that  rent  was  regu- 


larly paid  until  February,  1907,  when  a  writ- 
ten notice  to  terminate  the  tenancy  on  April 
1, 1907,  and  demand  for  surrender  of  the  pos- 
session thereof  on  that  date,  was  served  on 
Sohn.  Thereafter  White  accepted  the  rent 
until  April  1,  1907. 

Defendant's  instruction,  refusal  whereof  is* 
assigned  as  error,  reads  as  follows:  "The 
court  instructs  the  jury  that  if  they  believe 
from  the  evidence  in  this  case  that  the  plain- 
tiff, M.  Z.  White,  leased  the  premises  sued 
for  to  the  defendant,  Eli  Sohn,  for  a  definite 
term,  and  that  afterwards,  and  before  said 
term  expfred,  the  said  M.  Z.  White  gave  the 
said  Sohn  the  privilege  of  extending  said 
term  under  the  same  terms  and  conditions  as 
provided  for  in  said  lease,  and  if  they  further 
believe  from  the  evidence  that  said  Sohn  re- 
mained in  possession  of  said  premises  after 
the  expiration  of  the  time  provided  for  in 
said  lease,  and  paid  to  the  said  White  rental 
therefor  In  accordance  with  the  terms  of  said 
lease  for  the  time  occupied  by  him  after  the 
expiration  thereof,  then  they  must  find  for  the 
defendant."  PlaintHTs  instruction,  to  the  giv- 
ing of  which  an  exception  was  taken,  is  as 
follows:  "The  court  Instructs  the  jury  that 
if  they  believe  from  the  evidence  in  this  case 
that  the  plaintiff,  M.  Z.  White,  made  to  the 
defendant,  Eli  Sohn,  a  proposition  to  renew 
his  lease  upon  the  property  described  In  the 
summons  and  that  the  defendant  did  not  ac- 
cept the  said  proposal,  then  that  the  fact  of 
such  proposal  being  made  constitutes  no  de- 
fense to  this  action."  No  fault  can  be  found 
with  the  action  of  the  court  in  refusing  the 
instruction  tendered  by  the  defendant.  It  is 
condemned  by  the  wholesome  and  well-set- 
tled rule  inhibiting  the  giving  of  instructions 
bearing  on  the  weight  of  the  evidence,  as 
amounting  to  an  invasion  of  the  province  of 
the  jury.  The  tenant's  retention  of  posses- 
sion, and  the  l-andlord's  acceptance  of  rent  for 
nearly  a  year,  after  the  offer  of  renewal,  and 
expiration  of  the  lease,  are  circumstances 
tending  to  prove  acceptance  of  the  proposal 
to  renew,  but  their  probative  value  is  to  be 
determined  by  the  jury,  not  the  court  The 
giving  of  this  Instruction  would  have  made 
them  conclusive.  But  the  other  instruction 
was  improperly  given,  for  it  falls  within  the 
same  rule,  as  well  as  others  equally  well  set- 
tled. Its  tendency  is  to  convey  to  the  jury 
the  impression  that  a  renewal  was  not  effect- 
ed if  they  should  find  the  offer  was  not  ac- 
cepted in  writing  by  return  mall  as  request- 
ed. It  virtually  says  the  want  of  a  written 
acceptance  is  a  circumstance  of  great  weight, 
when  in  fact  and  in  law,  it  is  only  one  of  sev- 
eral circumstances  bearing  on  the  issue  of  ac- 
ceptance. Acceptance  in  writing  was  not  in 
terms  made  a  condition  of  the  offer.  The 
clause  of  the  letter  relating  thereR  was  a 
mere  request  for  immediate  advice  as  to 
whether  it  would  be  accepted  or  rejected,  and 
afterwards  the  year  expired  and  the  tenant 
remained  in  possession  and  paid  rent  for  al- 
most an  additional  year,  which  was  accepted 
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without  questioiL  This  conduct  of  the  parties 
was  pnq[)er  for  conslderatlou  of  the  Jury  in  de- 
termining whether  acceptance  by  return  mail 
was  a  condition  of  the  offer  or  a  mere  re- 
auest,  and,  if  a  condition,  whether  compli- 
ance therewith  had  been  waived.  Uncertain- 
*t7  and  Indeflniteness  of  the  offer,  in  this  re< 
spect,  lets  in  parol  evidence  for  ascertainment 
of  the  Intention  of  the  parties  here  as  in  oth- 
er analogous  cases;  and  the  doctrine  of  waiv- 
er obviously  applies  to  such  contracts  or  ne- 
gotiations for  contracts,  if,  In  the  opinion  of 
the  jury,  acceptance  by  return  mail  was  a 
condition  of  the  offer.  The  case  is  unlike 
that  in  which  there  Is  no  subsequent  conduct 
or  relationship  i>erfectly  consistent  with  the 
theory  of  acceptance  and  waiver,  and  tending 
strongly  to  prove  both.  These  considerations 
make  the  instruction  manifestly  and  flagrant- 
ly bad  under  the  rule  declared  in  Crockett  v. 
Maddy  Bros.,  57  W.  Va.  66,  49  S.  E.  1009. 
for  it  is  equivocal  and  susceptible  of  two  con- 
structions, one  of  which  would  absolutely 
preclude  defense.  If  there  was  no  acceptance 
by  return  mall,  and  the  other  allow  defense 
on  the  theory  of  acceptance  by  retention  of 
possession  and  payment  and  acceptance  of 
rent.  '"The  giving  of  an  instruction  which  by 
reasoh  of  its  susceptibility  of  such  interpreta- 
tion as  will  make  it  express  a  proposition  at 
variance  with  the  law,  applicable  to  the  evi- 
dence which  forms  its  subject-matter  is  erro- 
neous and  prejudicial,  although  another  in- 
terpretation of  it  in  harmony  with  the  law 
Is  not  precluded  by  its  terms.  The  weight  to 
be  accorded  to  evidence  is  matter  of  deter- 
mination by  the  jury,  and  an  Instruction 
which  wholly  or  partially  wltlidraws  it  from 
their  control,  by  limiting  or  defining  it,  is 
generally  cause  for  reversal."  Crockett  v. 
Maddy  Bros.,  57  W.  Va.  66,  49  S.  E.  1009, 
Syl.  points  3, 4.  The  direct  and  inevitable  ten- 
dency of  the  instruction  was  to  confuse  and 
mislead  the  jury.  They,  no  doubt,  took  It  to 
mean  that  the  acceptance  had  to  be  by  letter 
sent  by  return  mail  and  found  against  such 
acceptance,  and  so  reached  a  conclusion  with- 
out considering  the  important  evidence  tend- 
ing to  prove  waiver  of  such  condition,  if,  in 
fact,  it  was  a  condition,  as  well  as  acceptance 
in  another  mode. 

The  exception  for  refusal  to  admit  evidence 
is  not  well  taken.  The  apparent  object  of  the 
offer  was  to  prove  a  verbal  acceptance  of  the 
offer  to  renew  the  lease  by  the  testimony  of 
Sohn,  but  no  disclosure  was  made  as  to  what 
he  -would  say  In  response  to  the  questions  his 
attorneys  attempted  to  propound  to  him.  See 
State  V.  Clifford,  59  W.  Va.  1,  52  S.  B.  981, 
citing  numerous  other  cases  to  the  effect  that 
such  dis^osure  must  be  made  to  the  trial 
court  in  Rrder  to  make  an  exception  of  this 
kind  available  in  the  appellate  court 

For  the  error  aforesaid,  the  judgment  will 
be  reversed,  the  verdict  set  aside,  and  the 
case  remanded  for  a  new  trial. 


(tt  W.  Va-  99) 
NETTEBnOPPBNHEIMER   ft    CO.    r.    EL- 

FANT. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec.  8.  1907.) 

L  PLBADiNa  — Affidavit  — Plea  in  Abazb- 

IfBNT. 

Though  a  plaintiff  in  an  action  of  assomp- 
dt  has  filed  with  his  declaration  an  affidavit  of 
the  amount  due  him,  the  defendant  may  file  a 
plea  in  abatement  to  the  jurisdiction  of  the  ooart 
without  filins  the  counter  affidavit  required  of  a 
defendant  by  Code  1899,  c.  125.  S  46  [Code  1906» 
S  8866]. 
2.  Samk. 

Where,  In  an  action  brought  in  Taylor 
county  against  a  single  defendant  and  the  sum- 
mons is  directed  to  Wetzel  county,  and  there 
served,  and  there  is  a  plea  in  abatement  to  the 
jurisdiction  averring  that  the  defendant  resides 
in  Wetzel,  it  is  not  bad  for  failing  to  aver  that 
the  cause  of  action  did  not  arise  in  Taylor 
county. 
8.  Abatement  and  RBViVAi/--OBJEOTioii8  to 

JUBISDICTIOn. 

Where  an  action  is  brought  in  one  county 
and  the  summons  is  directed  to  the  sheriff  of 
another,  the  summons  will  be  quashed  and  the 
action  dismissed  either  on  plea  m  abatement  or 
motion  to  quash  the  summons  and  dismiss  the 
action ;  no  defendant  residing  in  the  county  of 
the  action. 

[Ed.  Note.— For  cases  hi  potait,  see  Cent.  Dig. 
vol.  1,  Abatement  and  Revival,  S  18.1 

(Syllabus  by  the  OonrtJ 

Error  to  Clrcolt  Court,*  Taylor  County. 

Action  by  Netter-Oppenheimer  ft  Company 
against  Anna  Elfant  Judgment  for  defend- 
ant, and  plaintlfl?  brings  error.    AfiSrmed. 

Hugh  Warder,  for  plaintiff  in  error.  Dent 
ft  Dent,  for  defendant  in  error. 

BRANNON,  J.  Netter-Oppenhelmer  ft  Ca 
brought  an  action  of  assumpsit  against  Anna 
Elfant  in  the  circuit  court  of  Taylor  county 
upon  an  open  account,  the  declaration  con- 
taining the  common  counts.  The  plaintiffs 
filed  an  affidavit  of  the  amount  due  them  as 
provided  in  section  46  of  chapter  125  of  the 
Code  of  1899  [Code  1906,  S  3866].  At  the  first 
rules,  as  it  seems  probable,  conditional  Judg- 
ment was  rendered.  The  record  shows  that 
at  the  second  rules  "defendant  appeared  by 
counsel  and  filed  a  plea  In  abatement,  and 
conditional  judgment  affirmed.*'  In  the  court 
the  plaintiffs  moved  the  court  to  strike  out 
the  plea  in  abatement;  but  the  court  refused 
to  do  so.  Then  the  defendant  craved  oyer  of 
the  summons  and  the  officer's  return  thereon, 
and  the  same  were  read  to  her,  and  then  the 
defendant  moved  the  court  to  quash  the  sum- 
mons Issued  in  the  case  and  strike  the  cause 
from  the  docket,  and,  the  court  liavlng  done 
so,  the  plaintiffs  sued  out  a  writ  of  error. 

As  to  the  refusal  of  the  court  to  strike  out 
the  plea  in  abatement:  The  first  ground  giv- 
en as  a  reason  why  the  court  ought  to  have 
rejected  that  plea  Is  that,  as  the  plaintiffs  fil- 
ed with  their  declaration  an  affidavit  as  to  the 
amount  due  them  under  Code  1899,  c  125,  §  46, 
the  defendant  could  not  file  a  plea  In  abate- 
ment without  her  affidavit  required  of  a  de> 
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fendant  nnd^  that  clause  of  sectioa  46,  say- 
ing that  no  plea  shall  be  filed  in  the  case  un- 
less the  <Lef  endant  file  with  the  plea  his  affida- 
vit that  there  is  not  any  sum  doe  to  the 
plaintiff.  Here  we  have  a  proposition  that 
under  section  46,  by  its  force,  a  defendant 
cannot  except  to  the  Jurisdiction  of  the  court 
without  filing  that  affidavit  In  Citizens' 
Bank  v.  Burdett,  61  W.  Va.  636^  57  a  B.  53, 
we  said  that  those  affidavits,  bearing  on  the 
amount  due,  accompanied  pleas  in  bar  of  the 
merits  of  the  case.  By  a  plea  in  abatement, 
denying  the  Jurisdiction  of  the  court,  the  de- 
fendant asserts  that  no  Judgment  can  be  ren- 
dered against  him,  no  matter  what  amount 
is  due,  though  ever  so  uncontestable.  The 
affidavits  bear  upon  the  amount,  presuppos- 
ing the  court  to  have  Jurisdiction  to  rendtf 
Judgment;  but  a  plea  in  abatement  going  to 
the  Jurisdiction  of  the  court  denies  the  power 
of  the  court  to  render  any  Judgment  of  re- 
covery. In  the  Bank  Case  we  held  that 
a  demurrer  to  a  declaration  goes  to  the  law 
of  the  declaration,  and  has  no  relation  to  the 
facts  of  the  amount  due.  So  I  ask  what  has 
a  plea  in  abatement,  asserting  no  Jurisdiction 
of  the  case,  to  do  with  the  m^ts  as  to  the 
amount  due?  Nothing.  The  plea  could  not 
be  excluded  for  the  want  of  such  affidavit  by 
the  defendant. 

Another  reason  given  for  the  claim  that 
the  court  should  have  rejected  the  plea  in 
abatement  Is  that  it  failed  to  state  that  the 
cause  of  action  did  not  arise  In  Taylor  coun- 
ty. That  plea  said  that  before  and  at  the 
.commencement  of  the  action  and  thence  hith- 
erto the  defendant  was  a  resident  of  the  coun- 
ty of  Wetzel,  and  not  of  Taylor  county,  and 
that  she  was  not  served  with  process  in  the 
action  in  Taylor  county,  but  was  found  and 
served  with  process  in  said  action  In  said 
county  of  Wetzel.  The  sununons  Issued  from 
the  circuit  court  of  Taylor  county,  and  was 
directed  to  the  sheriff  of  Wetzel  against  a 
single  defendant  Code  1809,  in  chapter  123, 
I  1  [Code  1906,  I  3794],  gives  Jurisdiction  for 
an  action  in  the  coun^  in  which  any  of  the 
defendants  may  reside,  and  section  2  says 
that  it  may  be  brought  in  any  county  wher^ 
in  the  cause  of  action,  or  any  part  thereof, 
arose,  though  none  of  the  defendants  may  re- 
side therein.  This  gives  Jurisdiction  in  either 
of  those  counties.  Counsel  says  that  the  plea 
should  have  denied  that  the  cause  of  action 
arose  in  Taylor  county,  and,  as  we  under- 
stand, counsel  would  thus  assert  that,  if  the 
cause  of  action  had  arisen  in  that  county, 
there  would  be  Jurisdiction  there,  and  the 
writ  could  be  sent  to  any  county;  but  that  is 
not  so.  Code  1899,  c.  124,  S  2  [Code  1906,  S 
8798],  says  that  process  may  be  directed  to 
any  county,  but  makes  a  notable  exception, 
and  that  is  that  if  the  action  is  brought  un- 
der section  2  of  chapter  123,  the  process  shall 
not  be  directed  to  any  other  county  than  that 
wherein  the  action  is  brought;  thus  saying 
that  if  the  only  ground  of  Jurisdiction  in  a 
county  is  that  the  cause  of  action  arose  there. 


the  E»roceBS  must  be  directed  to  the  sheriff  of 
that  county,  and  served  in  that  county.  Say 
that  the  plea  had  averred  that  the  cause  of 
action  did  not  originate  in  Taylor  county,  it 
would  thus  deprive  Taylor  county  of  Jurisdic*- 
tion  under  that  head,  and  it  could  not  have 
Jurisdiction  on  account  of  the  defendant's 
residence  there,  for  the  plea,  standing  with- 
out replication,  and  stating  that  the  defend- 
ant resided  in  Wetzel  county;  would  deny  Ju- 
risdiction on  the  basis  of  residence  in  Taylor 
county.  So  there  can  be  no  objection  to  that 
plea  on  the  theory  that  It  failed  to  state  that 
the  cause  of  action  did  not  arise  in  Taylor 
county.  We  are  cited  some  authority  to  the 
effect  that  a  plea  in  abatement  must  give  a 
defendant  a  better  writ  This  plea  did  so. 
It  gave  the  defendant's  residence  in  Wetzel 
county.  Shall  we  require  a  plea  also  to  state 
where  the  cause  of  action  arose?  We  think 
not  But  it  Is  not  always  the  case  that  such 
plea  must  give  a  better  writ  as  Is  explained 
In  Warren  v.  Saunders,  27  Grat  p.  265.  We 
think  the  plea  was  good.  If  the  writ  had 
been  directed  to  Taylor  county's  sheriff,  an 
averment  that  the  cause  of  action,  or  any 
part  thereof,  did  not  arise  there,  would  have 
been  essential,  because  the  law  gives  Juris- 
diction In  such  a  case  as  this  in  either  the 
county  of  residence  or  the  county  of  the 
cause  of  action,  and  the  plea  should  negative 
both.  I  have  some  doubt  whether  this  plea 
should  not  incorporate  a  demand  of  oyer  in 
Its  opening,  and  then  put  Its  averment. 
Technically  I  think  so.  Form  203  in  4  Minor. 
Oyer  Is  a  demand  to  have  read  what  is  not 
a  part  of  the  record,  and  thus  present  it,  and 
thus  enable  one  to  plead.  Stephen  on  Plead. 
88.  The  rule  book  should  show  oyer,  and 
then  the  plea  in  abatement.  But  this  is  tech- 
nical, as  the  record  shows  both  plea  and 
oyer,  and  they  go  together.  Besides,  the  mo- 
tion to  quash  is  enough.  The  court  must 
have  quashed  the  writ  according  to  the  War- 
ren-Saunders Case,  as  below  shown.  But 
suppose  the  plea  was  bad.  Then  we  have  the 
defendant's  motion  to  quash  the  writ  As» 
held  in  Warren  v.  Saunders,  cited,  the  plea 
is  not  essential.  There  was  no  replication  to 
it  It  stood  for  true  and  constituted  a  bar  * 
to  the  suit  because  it  showed  a  want  of  Ju- 
risdiction. But  as  I  have  said,  the  motion 
to  quash  would  end  the  suit  /or  want  of  Ju- 
risdiction; for  the  reason  that  the  statute 
says  that  where  a  writ  issues  in  one  county 
against  a  single  defendant  it  cannot  be  di- 
rected to  another  county.  In  other  words,  the 
statute  means  that  It  shall  be  directed  to  and 
served  in  the  county  of  the  action.  This  is 
pointedly  held  In  Warren  v.  Saunders,  above 
cited.  Therefore,  the  motion  to  quash  the 
writ  was  properly  sustained. 

It  is  asserted  that  it  was  error  to  grant 
oyer  of  the  writ  and  its  return.  The  original 
writ  is  not  a  part  of  the  record,  except  in 
Judgments  by  default  Walnright  v.  Har- 
per, 3  Leigh,  270;  4  Minor's  Inst.  940;  Bar- 
ton's Law  Prac.  335.    And  to  make  it  a  part 
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of  the  record  oyer  may  be  resorted  to.  Sny- 
der v.  Phlladelpbia  Co.,  54  W.  Va.  149,  151* 
46  S.  B.  sea,  68  L.  R.  A.  896,  102  Am.  St  Bep. 
941;  Hogg's  Plead.  &  Forms,  166.  It  Is  a 
proper  way  to  make  it  a  part  of  the  record. 
Fdr  these  reasonsKwe  affirm  the  judgment 


(63  W.  Va.  92) 

McSWEGIN  V.  HOWARD  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec  3,  1907.) 

1.  Judoicent^Rbs  Judicata. 

A  case  of  res  judicata  under  the  facts  and 
circumstances  stated  in  the  opinion. 

[Ed.  Note.->For  cases  in  point,  see  Gent  Dig. 
▼oh  80,  Judgment  >  1251.] 

2.  EZEOUTOBS  —  ACOOUNTINQ  —  FaXLUBB   TO 

Sell  Land. 

A  will  directs  the  executors  to  sell  land, 
and  give  its  proceeds,  after  payment  of  debts, 
to  eight  children,  and  directs  that  out  of  the 
share  of  one  child  $2,000  shall  be  paid  to  trus- 
tees to  pay  Its  interest  to  that  child  during  life, 
and  at  her  death  the  principal  to  be  paid  to  her 
children.  In  a  suit  to  settle  the  estate,  marshal 
its  assets,  and  distribute  them  for  the  benefit 
of  creditors  and  legatees,  it  is  error  to  charge 
the  executors  with  that  $2,000  by  absolute  per- 
sonal decree,  by  reason  of  their  failure  to  sell 
the  land,  in  advance  of  a  sale  of  the  land  by  the 
court's  decree;  the  land  being  the  primary 
means  of  raising  the  money. 

(Syllabus  by  the  Oourt) 

Appeal  from  Gircalt  Court,  Hancock 
Ck)iinty. 

Bill  by  James  D.  McSwegin,  administrator, 
Adolphus  P.  Howard,  and  others.  Decree  for 
plaintifiT,  and  Adolphus  P.  Howard  and  Wil- 
liam Hewitt  appeaL  Beyersed  in  part  and 
remanded. 

O.  B.  Caldwell  and  John  A.  Campbell,  for 
appellants.  John  B.  Donehoo  and  O.  A.  Hart 
for  appellee. 

BRANNON,  J.  Robert  Hewitt  died  in 
1869,  owning  personal  property  and  two 
tracts  of  land.  By  his  will  he  directed  bis 
executors,  within  three  years  after  his  death, 
**at  the  discretion  of  my  executors,"  to  sell 
that  portion  of  his  real  estate  east  of  W.  O. 
run,  and  the  residue  of  his  real  estate.  That 
«  portion  lying  west  of  W.  O.  run  he  devised  to 
his  wife  for  life,  and  at  her  death  the  land 
to  be  sold.  He  chafged  his  land  with  the 
payment  of  his  debts,  which  amounted  to  a 
large  sum,  about  $11,000.  He  gave  all  of  his 
personal  and  real  estate  left  after  payment 
of  debts  to  his  eight  children  equally,  with 
the  provision  that  out  of  the  portion  of  his 
daughter  Elizabeth  McSwegin  $2,000  should 
be  by  his  executors  paid  to  Adolphus  P.  How- 
ard and  B.  Brown  Hewitt  to  be  held  in  trust, 
the  interest  to  be  paid  for  the  use  and  sup- 
port of  Elizabeth  McSwegin  during  her  life, 
and  at  her  death  the  principal  to  be  paid 
to  her  children.  The  will  directed  the  ex- 
ecutors to  sell  the  land  east  of  W.  O.  run 
"within  three  years  after  my  death  at  the 
discretion  of  my  executors";  but  the  codicil 
struck  from  the  will  the  words  '^within  three 


years,*'  and  substituted  in  their  place  tbe 
words  "at  any  time."  The  will,  by  directliig 
a  sale  of  the  lands,  converted  them  into  per- 
sonalty under  a  familiar  role;  but  the  chil- 
dren, Including  Elizabeth  McSwegin,  recon- 
verted them  into  realty  by  an  agreement  that 
three  of  Hewitt's  sons  should  remain  on  tbe 
land  and  cultivate  and  manage  it  and  pay  off 
the  debts  of  their  father  and  keep  the  land 
in  the  family.  All  except  two  of  the  children 
remained  on  the  farm.  And,  under  tMs 
agreement  the  sons  did  take  possession  and 
manage  the  farm,  and  pay  off  thoosands  of 
dollars  of  debts.  Elizabeth  McSwegin  was  a 
party  to  this  arrangement  This  arrangem^it 
continued  for  many  years,  until,  at  least 
1905.  James  D.  McSwegin,  husband  and  ad- 
ministrator of  Elizabeth  McSwegin,  who  died 
March  20,  1800,  filed  a  biU  in  April,  1890,  In 
the  circuit  court  of  Hancock  county  against 
the  executors  and  all  interested  under  the 
will  to  ascertain  and  state  an  account  of  all 
the  estate  of  Bobert  Hewitt  and  its  yalne, 
and  of  all  receipts  and  disbursements  by  the 
executors,  and  of  the  rents  and  profits  of  said 
real  estate,  and  to  settle  the  accounts  of  tbe 
executors,  and  to  compel  a  sale  of  the  real 
estate  according  to  the  directions  of  the  will, 
and  to  make  payment  and  distribntlon  of  tbe 
estate  among  those  entitled.  The  bill  charg- 
ed that  no  sale  had  been  made  by  tbe  ex- 
ecutors. The  bill  charged  that  it  was  tbe 
duty  of  the  executors  to  have  sold  the  realty 
within  reasonable  time,  but  they  did  not  do 
so,  and  charged  the  executors  with  neglignice 
of  their  duty,  and  that  they  had  not  paid  to  • 
the  said  trustees  said  $2,000,  and  sought  to 
charge  them  with  it  Elizabeth  McSwegin 
left  two  children,  Edwin  G.  McSwegin  and 
Alice  H.  McSwegin;  the  latter  being  an  in- 
fant The  court  made  a  reference  to  a  com- 
missioner to  report  the  value  of  the  real  estate 
at  the  death  of  Hewitt  and  for  three  years 
thereafter,  its  rental  value,  and  the  persons 
who  had  occupied  and  received  its  rraits  and 
profits,  and  the  amount  chargeable  to  them, 
and  the  amount  due  to  each  of  the  devisees, 
and  the  debts  of  said  testator,  and  what  bad 
been  paid  to  Elizabeth  McSwegin  as  interest 
on  the  $2,000  fund  provided  for  her  use  and 
the  use  of  her  children  by  the  will,  and  what 
if  anything,  had  been  paid  to  her  children  on 
account  of  the  principal  of  said  fund.  The 
commissioner  made  a  report  The  executors 
A.  P.  Howard  and  William  H.  Hewitt  filed  an 
answer,  stating  that  their  possession  was  un- 
der the  agreement  aforesaid,  and  not  under 
the  will  as  executors,  and  denied  having  re- 
ceived the  rents  and  profits  under  the  will, 
and  contesting,  in  short  their  liability  to  Mrs. 
McSwegin  or  her  children  for  the  said  $2,000 
on  facts  stated  at  large  in  their  answer.  To 
the  commissioner's  report  various  exceptions 
were  filed  by  the  plaintiff  in  the  case,  finding 
various  faults  in  the  report;  among  them, 
that  the  commissioner  failed  to  charge  the  ex- 
ecutors with  rents  and  profits  of  the  land, 
and  failed  to  charge  them  with  the  valv 
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of  tbe  land  east  of  W.  O.  ran  as  it  was  one 
year  after  Hewltf  s  death,  and  the  value  of 
the  other  tract  at  the  death  of  his  widow, 
and  claiming  that  the  executors  were  liable 
for  failure  to  sell  the  land  as  demanded  by 
the  wilL  A  decree  was  pronounced  on  the 
bill,  former  orders,  the  said  report  and  the 
exceptions  aforesaid,  and  depositions  taken 
before  the  commissioner.  This  decree  says 
that  the  court  "doth  accordingly,  to  the  end 
that  tbe  principles  involved  in  this  cause  may 
be  settled,  decide,  and  it  is  so  adjudged,  or- 
dered, and  decreed  that,  as  the  executors  of 
Robert  Hewitt,  deceased,  defendants  are  not 
chargeable  with  the  value  of  real  estate  of 
which  the  said  Robert  Hewitt  died  seised,  or 
with  the  rents  and  profits  thereof,  the  excep- 
tions are  accordingly  overruled."  The  decree 
further  declared  that,  **as  to  the  exception 
No.  11,  the  said  commissioner  did  not  err  in 
failing  to  charge  said  executors  with  the 
value  of  the  said  land  as  claimed  in  this 
exception."  That  exception  was  for  the  fail- 
ure of  the  report  to  charge  them  with  such 
value.  The  cause  was  recommitted  to  the 
commissioner  to  make  further  settlement  of 
the  executorial  accounts  by  annual  rests, 
which  was  an  omission  in  the  report,  and  the 
decree  further  declared  that,  in  view  of  the 
exceptions  8,  11,  and  18,  the  commissioner 
should  '^retake  and  restate  the  said  account 
In  accordance  with  the  principles  hereinbefore 
laid  down."  After  this  decree,  the  case  was 
dropped  from  the  docket  for  over  10  years, 
from  April,  18d3.  On  the  8th  of  July,  1901, 
the  cause  was  reinstated  upon  the  docket  of 
the  court.  On  the  19th  day  of  November, 
1904,  an  order  was  made  stating  that  as  Ekl- 
win  McSwegin  and  Alice  McSwegin,.  the 
only  heirs  of  Elizabeth  McSwegin,  were  over 
the  age  of  21  years,  they  were  made  defend- 
ants, with  leave  to  file  their  answers  within 
30  days,  and,  the  court  stating  that  two  form- 
er reports  of  commissioners  were  lost,  the 
cause  was  referred  to  another  commissioner 
of  the  court  with  the  same  instructions  giv- 
en to  former  commissioners.  On  the  23d  day 
of  January,  1906,  Edwin  G.  McSwegin  and 
Alice  H.  McSwegin  filed  their  answer,  set- 
ting up  the  will  of  their  grandfather,  and 
seeking  to  make  the  executors  liable  for  the 
said  sum  of  $2,000.  The  executors  filed  ex- 
ceptions to  the  answer.  One  ground  of  ex- 
ception was  that  the  matter  of  the  liability 
of  the  executors  therefor  had  been  adjudicat- 
ed by  the  former  decree.  Frank  L.  Bradley, 
commissioner,  filed  a  report  under  the  recom- 
mittal order  of  the  19th  of  November,  1904. 
On  the  18th  of  July,  1906,  the  court  enter- 
ed a  decree,  contrary  to  the  decree  of  the 
14th  July,  1892,  holding  the  executors,  Adol- 
phus  P.  Howard  and  William  Hewitt,  liable, 
and  giving  personal  decree  against  them  in 
favor  of  the  administrator  of  Edwin  O.  Mc- 
Swegin (who  had  In  the  meantime  died)  and 
Alice  H.  McSwegin  each  for  $764.32.  This 
decree  is  on  account  of  the  fund  of  $2,000 
whicn  under  the  will  was  to  be  raised  out  of 


the  sale  of  the  land  and  placed  in  the  hands 
of  trustees,  to  be  held,  as  above  stated,  in 
trust  to  pay  the  interest  to  Elizabeth  Mc- 
Swegin, and  the  principal,  at  her  death,  to 
her  two  children.  From  tiiis  decree  the  ex- 
ecutors have,  appealed.  The  decree  held  valid 
the  agreement  above  spoken  of,  by  which  the 
children  of  Hewitt  kept  the  land  instead  of 
having  it  sold,  but  held  it  not  binding  upon 
the  children  of  Elizabeth  McSwegin.  It  held 
them  not  liable  to  other  l^atees  on  account 
of  the  land  by  reason  of  such  agreement 
The  decree  directed  the  sale  of  the  land  to 
pay  some  debts  unpaid,  and  for  the  benefit  of 
the  children  under  the  will. 

The  only  question  which  is  to  be  passed 
upon  by  this  court  upon  the  appeal  of  the 
executors  is  whether  the  decree  against  them 
for  the  said  sum  of  $764.32  to  each  of  the 
McSwegin  children  is  correct  We  hold  that 
It  is  not  First,  the  decree  of  the  14th  day 
of  July,  1892,  upon  this  matter  under  issue 
and  controversy  diade  by  the  bill,  answer, 
commissioner's  report,  and  exceptions  there- 
to, was  pointedly  decided  by  the  clauses  of 
the  decree  above  quoted.  The  question  was 
as  to  the  liability  of  the  executors  for  their 
omission  to  sell  the  land,  and  whether  they 
were  chargeable  with  its  value  to  Mrs.  Mc^ 
Swegin  and  her  children,  and  whether  the 
executors  should  be  held  accountable  for 
failure  to  sell  the  land  and  raise  the  $2,000 
fbr  deposit  in  the  hands  of  the  said  trustees. 
That  controversy  was  pointedly  decided  by 
the  decree,  and  a  full  exoneration  of  the 
executors  from  the  alleged  liability  declared 
by  the  decree.  It  is  res  judicata  upon  that 
question.  The  decree  decided  the  principles 
of  the  cause  between  the  executors  and  Eliza- 
beth McSwegin  and  her  children;  they  all 
being  parties  to  the  cause  and  the  matter 
being  involved  in  the  cause.  In  plain  intent 
and  words  it  adjudged  that  no  liability  rest- 
ed on  the  executors  in  favor  of  any  one  on 
account  of  the  land.  Right  or  wrong.  It 
settled  that  matter.  That  decree  was  an 
appealable  decree,  and  no  appeal  was  ever 
taken  from  it,  but  it  lay  unassailed  at  least 
more  than  12  years  up  to  the  time  when  the 
children  of  Elizabeth  McSwegin  filed  their 
answer.  Appeal  from  that  decree  was  then 
barred  six  times  over,  even  If  interlocutory ; 
but  as  to  this  matter,  it  was  in  nature  final. 
Alice  McSwegin  failed  to  show  cause  against 
the  decree  for  many  times  six  months  after 
reaching  majority.  That  decree  stood  firm 
for  more  than  13  years,  when  the  court  en- 
tered the  decree  now  appealed  from.  The 
former  decree  stands  valid,  not  only  because 
the  time  for  appeal  from  it  is  gone^  but  the 
parties  slept  upon  their  rights,  and  are  guilty 
of  laches.  Both  these  children  of  Mrs.  Mc- 
Swegin were  defendants  to  the  cause  from 
the  first  The  bill  says  that  one  was  an  adult 
when  It  was  filed,  and  the  other  an  infant 
over  14.  It  has  been  suggested,  as  an  argu- 
ment against  allowing  this  decree  the  force 
of  res  judicata,  that  Alice  H.  McSwegin  was 
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an  infant  In  considering  whether  a  decree 
against  an  infant,  without  guardian  ad  litem, 
is  res  Judicata,  the  fact  of  infancy  Is  im- 
material; the  decree  being  res  judicata  not- 
withstanding infancy.  If  infancy  would  ren- 
der the  decree  utterly  void,  the  decree  would 
not  be  res  Judicata ;  but  a  perfect  multitude 
of  authorities  hold  that  a  Judgment  or  decree 
against  an  Infant  is  voidable  only,  and  not 
Toid,  and  cannot  be  attacked  collaterally, 
but  only  by  writ  of  error  or  appeal.  10  Ency. 
PI.  4c  Prac.  630;  22  Cyc..704;  1  Black  on 
Judgments,  S  193;  Freeman  on  Judgments, 
§  151;  Porter  v.  Robinson,  3  A«  K.  Marsh. 
(Ky.)  253,  13  Am.  Dec.  153,  and  note  159. 
For  this  reason  the  said  decree  against  A.  P. 
Howard  and  William  R.  Hewitt  is  erroneous. 

Another  reason  why  that  decree  is  errone- 
ous is  this:  The  decree  must  rest  on  the 
theory  that  the  land  from  which  that  trust 
fund  was  to  be  raised  had  been  wasted  and 
lost,  or  that  its  value  should  be  charged  to 
the  executors  for  their  negligence,  as  if  lost. 
It  is  not  needful  to  say  whether  the  discre- 
tion as  to  the  sale  given  the  executors  by  the 
will  would  Justify  the  delay  In  selling,  or 
whether  the  change  from  three  years  to  "at 
any  time,"  as  provided  in  the  codicil,  as  above 
stated,  would  give  them  discretion  covering 
so  much  time  for  the  sale.  However,  we 
say  that  It  was  error  to  render  a  personal 
decree  against  the  executors  in  advance  of 
the  sale.  If  the  executors  could  be  made 
liable  at  all  (they  could  not  because  of  such 
former  decree),  it  would  only  be  after  a  sale 
of  the  land  and  its  failure  to  bring  enough 
to  pay  the  debts  and  raise  the  $2,000  fund. 
The  land  was  yet  existent.  Immovable,  and 
imperishable,  and  constituted  the  primary 
means  of  raising  that  trust  fund.  The  de- 
cree allowed  reimbursement  to  the  executors 
out  of  the  proceeds  of  the  land  of  the  sum  so 
decreed  against  them ;  but  there  stands  the 
absolute  personal  decree  against  them,  and, 
if  the  land  should  not  bring  enough  to  pay 
debts  and  leave  a  surplus,  there  would  be 
nothing  out  of  which  the  reimbursement  of 
the  executors  could  be  made. 

Another  reason  why  the  personal  decree 
against  A.  P.  Howard  and  William  Hewitt 
is  wrong  is  this :  That,  giving  the  land  the 
value  fixed  by  two  reports  of  commissioners 
and  shown  clearly  by  the  evidence,  there 
would,  in  all  apparent  probability,   if  not 


certainty,  be  nothing  left  from  the  personal 
and  real  estate  to  go  to  the  children  of  Hew- 
itt The  decree  complained  of  fixed  the  value 
of  one  of  the  tracts  at  $65  per  acre,  whereas 
two  reports  of  commissioneiB  and  the  dear 
weight  of  evidence  showed  the  tract  to  be 
worth  only  $40  per  acre  at  the  death  of  the 
testator.  We  think  that  the  case  shows  that 
no  harm  resulted  to  Elizabeth  McSwegin  or 
her  children  from  the  failure  to  sell  the  land, 
because  there  would  be  nothing  going  to 
them  after  payment  of  debts.  They  have 
lost  nothing.  If  blame  could  be  attributed 
to  the  executors  for  failure  to  sell,  still  equi- 
ty would  not  charge  them  when  it  fairly  ap- 
pears that  nothing  was  going  to  the  children 
of  Mrs.  McSwegin.  The  case,  in  a  moral 
point  of  view,  does  not  thow  cause  for  blame 
to  these  executors.  The  call  upon  the  con- 
science of  a  court  of  equity  is  very  weak. 
By  consent  of  all  the  devisees,  by  their  sol- 
emn agreement,  that  certain  of  the  children 
should  take  possession  of  the  land  and  man- 
age it  to  pay  the  debts,  so  as  to  save  the 
home  for  the  children,  nearly  all  of  whom 
resided  upon  the  land  and  there  made  their 
home,  the  executors  did  omit  to  sell  and  al- 
lowed children  named  in  the  agreement  to 
take  possession,  and  they  paid  larsre  sums 
on  the  debts,  by  consent  of  the  creditors,  and 
would  likely  have  succeeded  in  discharging 
them  had  not  the  children  of  Elizabeth  Mc- 
Swegin arrested  their  steps  and  demanded  a 
sale  after  the  passage  of  18  years.  One  of 
these  children  was  adult  when  the  bill  was 
filed,  and  let  that  decree  stand  for  nearly  13 
years.  The  other,  after  arriving  at  age, 
made  no  assault  upon  the  decree,  made  no 
complaint  of  the  state  of  things,  demanded  no 
sale,  until  after  the  lapse  of  many  years  aft^ 
attaining  majority ;  and  to  come  in  at  so  late 
a  day  to  reverse  everything  that  had  been 
done  seems  inequitable. 

We  therefore  reverse  so  much  of  the  de- 
cree of  the  ISth  day  of  July,  1006,  as  decrees 
that  James  A.  McKenzle,  administrator  of 
Edwin  G.  McSwegin,  and  Alice  H.  McSwegin, 
do  each  recover  from  A,  P.  Howard  and  Wil- 
liam Hewitt  executors  of  the  will  of  Robert 
Hewitt,  deceased,  the  sum  of  $764.32;  and 
we  remand  the  case  to  the  circuit  court  for 
further  proper  proceedings  not  inconsistent 
with  principles. above  stated. 
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WILLIAMS  et  al.  ▼.  HICKS. 
(Supreme  Court  of  Georgia.     Dec.  21,  1907.) 

iNJUKCnON— TbESPASS— VABIAI9CB. 

Where  plaintiffs  seek  to  enjoin  a  defendant 
from  interfering  with  ^wing  trees,  alleging  ti- 
tle thereto  as  sole  heirs  at  law  of  a  common 
grantor,  but  i)roye,  without  objection,  owner- 
ship of  the  land  as  sole  heii-s  at  law  of  the  only 
heir  at  law  of  such  grantor  and  his  deceased 
wife,  and  the  entire  evidence  does  not  disclose 
any  title  or  right  of  possession  to  the  timber  in 
any  person  other  than  the  plaintiffs,  it  is  error 
to  direct  a  verdict  in  favor  of  the  defendant  be- 
cause plaintiffs  failed  to  prove  title  in  the  man- 
ner alleged. 
(Syllabus  by  the  Court) 

Error  from  Superior  Ck)art,  Clinch  County ; 
T.  A.  Parker,  Judge. 

Action  by  J.  W.  Williams  and  others 
against  J.  W.  Hicks.  Judgment  for  defend- 
ant, and  plaintifiTs  bring  error.    Reversed. 

Wilson,  Bennett  &  Lambdin,  for  plaintiffs 
In  error.  R.  O.  Dlckerson,  for  defendant  in 
error. 

HOLDEN,  J.  This  was  an  equitable  peti- 
tion to  enjoin  defendant  from  interfering 
with  the  timber  on  a  certain  lot  of  land. 
Plaintiffs  claimed  title  as  the  sole  heirs  at 
law  of  De  Lamar  Clayton,  and  alleged  as 
their  abstract  of  title  a  grant  from  the  state 
of  Georgia  to  said  Clayton  dated  the  6th  of 
January,  184S.  De  Lamar  Clayton  died  in  the 
year  1835,  and  his  wife  died  either  before 
or  shortly  thereafter,  leaving  as  their  sole 
heir  an  Infant  daughter,  who,  in  1858,  mar- 
ried J.  W.  Williams,  one  of  the  plaintiffs, 
and  thereafter  died,  leaving  two  children, 
and  they,  with  the  husband,  constitute  the 
plaintiffs  in  the  present  case.  Evidence  was 
introduced  to  show  that  De  Lamar  Clayton, 
his  wife,  and  the  daughter  above  referred  to, 
all  died  intestate,  and  that  no  administration 
was  had  on  their  respective  estates.  The  de- 
fendant introduced  a  deed  from  De  Lamar 
Clayton  to  James  Thomas  dated  in  1852,  and 
five  other  deeds,  to  none  of  which,  as  ab- 
stracted in  the  brief  of  evidence,  was  the  de- 
fendant a  party;  nor  was  there  any  evidence 
of  any  possession  by  the  defendant,  or  by 
any  of  the  parties  to  the  deeds  introduced 
by  him,  of  the  lot  in  controversy.  The  de- 
fendant in  his  answer  admitted  having  en- 
tered on  the  land  and  having  cut  200  or  300 
turpentine  boxes,  and  averred  that  it  was 
his  Intention  to  work  said  boxes  for  turpen- 
tine purposes.  One  ground  of  the  application 
for  injimction  was  that  the  trespasses  being 
committed  were  continuous  ones  and  should 
be  stopped  to  prevent  a  multiplicity  of  suits. 

As  far  as  shown  by  the  record  in  this  case, 
the  plaintiffs  and  the  defendant  claim  un- 
der a  common  grantor,  De  Lamar  Clayton. 
Plaintiffs  in  their  petition  claim  to  have  a 
perfect  title  to  the  land.  It  appears  in  the 
abstract  embraced  in  the  amendment  to  the 
petition  that  De  Lamar  Clayton  obtained  the 
land  by  a  grant  from  the  state  in  1845,  and 
in  the  amendment  the  plaintiffs  claim  to  be 
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bis  sole  heirs  at  law.  De  Lamar  Clayton  left 
only  one  child,  who  Is  now  dead.  In  1858 
she  married  one  of  the  plaintiffs,  who,  with 
her  two  children  who  are  the  other  two 
plaintiffs,  are  her  sole  heirs  at  law.  Hence 
the  proof  disclosed  the  fact  that  the  plaintiffs 
were  not  directly  the  heirs  at  law  of  De 
Lamar  Clayton,  but  of  his  only  child  who  sur- 
vived him  and  his  wife.  The  proof  offered 
by  the  plaintiffs  did  not  therefore  correspond 
with  the  allegations  made  by  them.  But  no 
objections  were  made  by  the  defendant  to 
this  prool  The  abstract  of  title  added  by  the 
amendment  was  simply  the  grant  from  the 
state.  The  allegation  in  the  amendment  that 
the  plaintiffs  were  the  sole  heirs  at  law  of  De 
Lamar  Clayton  was  not  added  as  a  part  of 
the  abstract  of  title,  but  was  a  distinct  allega- 
tion of  fact  in  the  petition.  Plaintiffs  proved 
their  abstract  of- title  as  it  appeared  in  their 
amendment  without  objection,  by  showing  a 
certified  copy  of  the  grant  from  the  state  to 
Clayton.  They  did  not  prove  that  they  were 
the  sole  heirs  at  law  of  Clayton,  but  proved, 
without  objection,  that  they  were  the  sole 
heirs  at  law  of  the  sole  heir  at  law  of  Clayton 
and  his  wife,  and  therefore  showed  title  to 
the  land.  While  this  evidence  did  not  cor- 
respond with  the  allegations  in  the  petition 
that  they  were  the  sole  heirs  at  law  of  Clay- 
ton, the  defendant  made  no  objection  to  title 
being  proved  in  this  way.  Had  he  made  ob- 
jection, the  plaintiffs  may  have  amended 
their  petition  so  as  to  claim  title  as  it  was 
proven.  The  defendant  could  not  sit  silently 
by  and  permit  this  proof  of  title,  though  made 
in  a  way  different  from  that  alleged  in  the 
petition,  and  claim  that  he  was  entitled  to  a 
verdict  because  plaintiffs  did  not  prove  their 
title  as  alleged.  When  it  appeared  that  they 
had  proved  title  in  a  different  way  from  that 
alleged,  if  the  testimony  by  which  it  was  thus 
proven  had  been  objected  to,  it  would  have 
been  ruled  out,  unless  an  amendment  was  of- 
fered making  allegations  to  correspond  with 
the  proof.  But  if  no  amendment  had  been 
made  alleging  facts  to  correspond  with  the 
proof,  the  evidence  would  have  been  ruled 
out,  and  the  plaintiffs  would  have  been  non- 
suited because  of  their  failure  to  prove  their 
case  as  laid. 

It  was  unnecessary  for  the  plaintiffs  to  al- 
lege in  their  petition  for  injunction  how  they 
acquired  title  to  the  land,  or  to  attach  an 
abstract  of  title  thereto.  Oray  Lumber  Co. 
V.  Gaskin,  122  Ga.  342,  50  S.  E.  104;  Dixon  t. 
Monroe,  112  Ga.  158,  87  S.  E.  180.  In  this 
case,  regardless  of  the  troubles  with  which 
the  plaintiffs*  case  was  afflicted,  the  defend- 
ant was  not  entitled  to  a  verdict  by  reason 
of  any  evidence  offered  by  him. 

The  defendant  showed  no  title  In  himself  to 
either  the  land  or  the  timber  thereon,  nor  did 
he  show  any  right  to  the  possession  thereof. 
The  deeds  tendered  in  evidence  by  the  de- 
fendant, as  abstracted  In  the  record,  show 
a  connected  chain  of  title  from  De  Lamar 
Clayton,  through  several  parties,  into  J.  A. 
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Dasher  ft  Co. ;  bat  there  is  no  deed,  or  other 
evidence,  in  the  record  showing  any  title 
whatever  in  the  defendant  It  was  alleged 
in  the  petition,  and  admitted  by  the  defend- 
ant, that  he  had  entered  upon  the  land  to 
box  the  timber  and  cut  the  trees ;  but,  outside 
of  this  allegation  and  admission  In  the  plead- 
ings, there  was  no  proof  that  the  defendant 
was  ever  In  possession  of  the  land,  and  the 
statements  in  the  pleadings  referred  to  did 
not  fihow«  how  long  It  had  been  since  defend- 
ant entered  upon  the  land  for  the  purposes 
stated.  It  also  appears  that  the  defendant 
claims  under  a  deed  purporting  to  have  been 
executed  by  De  Lamar  Clayton,  and  the  rec- 
ord discloses  uncontradicted  evidence  of  this 
deed  being  a  forgery,  if  the  grantor  therein 
was  the  same  person  by  that  name  referred 
to  In  the  evidence  of  the  plaintiflPs.  In  addi- 
tion to  the  facts  stated.  It  appears  that  the 
deed  from  De  Lamar  Clayton  was  executed  in 
1852;  whereas,  the  uncontroverted  evidence 
shows  that  De  Lamar  Clayton  died  In  the 
year  1885.  There  may  have  been  two  persons 
by  the  name  of  De  Lamar  Clayton,  although 
there  is  nothing  in  the  record  to  affirmatively 
iflhow  such  fact 

The  court  below  committed  error  In  direct- 
ing a  verdict  for  the  defendant,  and  the  Judg- 
ment is  reversed.    All  the  Justices  concur. 


(129  Ga.  668) 

ATLANTIC  COAST  LINE  R.  CO.  v.  WHITE. 

(Supreme   Court   of   Georgia.    Dec.    21,    190T.) 

1.  Railroads  —  KjixiNQ   Stock  —  Diligence 
Required. 

In  a  snit  against  a  railroad  company  to 
recover  damages  for  the  negligent  killing  of  live 
stock,  a  charge  of  the  court  which  imposed  upon 
the  railroad  company  the  exercise  of  all  possible 
care  to  avoid  the  killing  of  such  stock  by  the 
running  of  its  trains,  although  the  charge  be 
in  other  parts  of  it  correct  on  the  measure  of 
diligence  required  of  such  company,  is  cause 
for  a  new  trial,  especially  in  a  case  where  the 
evidence  is  close.  E.  T.,  V.  &  G.  Ry.  Co.  v. 
Daniel,  91  Ga.  768,  18  S.  E.  22;  A.  a  L.  R.  R. 
Co.  V.  Electric  Light  &  Power  Co.,  123  Ga. 
613,  51  S.  E.  621 ;  G.  S.  &  F.  Ry.  Co.  v.  Jones, 
X21  Ga.  822.  49  S.  B.  729. 

FEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  S§  1642-1649.] 

2.  Wrpt  of  Error— Harmless  Error. 

The  other  grounds  of  the  motion  for  a  new 
trial  do  not  show  the  commission  of  any  error 
sufficiently  material  to  require  a  reversal  of  the 
judgment  of  the  court  below. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Wayne  Coun- 
ty; T.  A.  Parker,  Judge. 

Action  by  Frank  White  against  the  Atlantic 
Coast  Line  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Bennet  &  Conyers,  S.  R.  Harris,  and  Little- 
field  &  Poppell,  for  plaintiff  in  error.  Jas. 
R.  Conners,  for  defendant  in  error. 

BECK,  J.  Judgment  reversed.  All  the 
Justices  concur,  except  HOLDEN,  J.,  not 
presiding. 


03»  Ga.  TW 
McGRAW  V.  CROSBY. 
(Supreme  Court   of  Georgia.    Dec.   21,   1907.) 

1.  Writ  of  Erbcw  —  Dismissal  —  Defbctivs 
Record. 

Under  the  facts  of  this  case  the  motion  t» 
dismiss  the  writ  of  error  Is  overruled. 

2.  EJEGTl££J!iT— EVIDENGB  — DiBKOTIHQ     VKB- 
DICT. 

Under  the  evidence  introduced  it  was  error 
to  direct  a  verdict  for  the  defendant. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court»  ColiiQltt  Cood- 
ty;    R.  Q.  Mitchell,  Judge. 

Action  by  J.  P.  McGraw  against  D.  A. 
Crosby.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

Edwin  L.  Bryan,  for  plaintiff  In  error.  T. 
H.  Parker,  for  defendant  in  error. 

HOLDEN,  J.  J.  P.  McGraw  brought  a 
suit  in  ejectment  In  Colquitt  superior  court 
to  recover  50  acres  of  land.  The  defendant 
-filed  his  answer  denying  that  the  plaintiff 
had  any  title  to  the  land  sued  for,  and 
claiming  title  in  himself.  He  further  an- 
swered that  he  had  a  good  prescriptive  title 
by  reason  of  seven  years'  possession  under 
color  of  title.  Upon  the  conclusion  of  the 
evidence  for  the  plaintiff  the  court  directed 
a  verdict*  in  favor  of  the  defendant,  to  which 
the  plaintiff  excepted,  and  brings  to  this 
court  for  review  the  Judgment  of  the  court 
below  directing  a  verdict  in  favor  of  the  de- 
fendant 

The  documentary  evidence  material  to  a 
decision  of*  the  case  consists  of  the  follow- 
ing deeds:  J.  P.  McGraw  to  R.  A.  McGraw, 
dated  J>ecember  23,  1889,  conveying  20O 
acres,  more  or  less,  of  lot  of  land  No.  480 
in  the  Eighth  district  of  Colquitt  county, 
Ga.,  "being  the  land  In  dispute  and  other 
lands";  R.  A.  McGraw  to  J.  P.  McGraw, 
dated  November  17,  1891,  recorded  Septem- 
ber 19,  1895,  conveying  100  acres  of  said  lot, 
"including  the  land  in  dispute";  R.  A«  Mc- 
Graw to  T.  V.  Clark,  dated  January  9,  1892; 
conveying  50  acres  of  said  lot,  described  as 
follows:  "Lying  and  being  in  the  KIghth 
district  of  Colquitt  county,  bounded  on  the 
east  by  original  line,  south  by  lands  of  Mrs. 
S.  C.  Crosby,  west  by  branch,  and  north  by 
lands  of  J.  P.  McGraw,  containing  50  acres 
more  or  less";  T.  V.  Clark  to  D.  C.  Clark, 
dated  April  15,  1898;  D.  C.  Clark  to  R.  A. 
Murphy,  dated  October  22,  1903;  and  R.  A. 
Murphy  to  D.  A.  Crosby,  the  defendant  in 
this  case,  dated  October  22,  1904,  recorded 
October  24,  1904 — the  last  three  mentioned 
deeds  conveying  the  same  land  as  described 
In  the  deed  from  R.  A.  McGraw  to  T.  V. 
Clark,  "all  of  which  give  the  northern  bound- 
ary as  the  land  of  J.  P.  McGraw." . 

The  oral  evidence  introduced  was  substan- 
tially as  follows:  The  50  acres  of  land  In 
dispute  was  a  part  of  land  lot  490  in  the 
Eighth  district  of  Colquitt  county,  and  lay 
north  of  a  certain  line.    This  line  was  de- 
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scribed  by  tbe  witnesses  as  ruiuiing  east  and 
west  across  the  20O-acre  tract  of  land  here- 
inabove referred  to  as  conveyed  by  J.  P.  Me- 
Graw  to  R.  A.  McGraw.  Along  this  line 
were  the  nsnal  evidences  of  land  lines,  con- 
sisting of  blazed  trees,  etc  The  timber 
north  of  this  line  was  boxed  down  to  the 
line.  About  the  time  of  the  sale  of  the  100 
acres  by  R.  A-  McGraw  to  J.  P.  McGraw, 
the  former  contracted  to  sell  to  Plymeal  the 
other  100  acres,  which  were,  about  1891  or 
1892,  surveyed  off  and  a  dividing  line  es- 
tablished between  this  100  acres  and  the  100 
acres  sold  to  J.  P.  McGraw.  The  land  sold 
to  J.  P.  McGraw  lay  north  of  the  line  re- 
ferred to,  and  the  100  acres  sold  to  Plymeal 
lay  south  of  said  line.  Plymeal  went  into 
possession  of  the  100-acre  tract  sold  to  him, 
and  built  a  house  on  it.  R.  A.  McGraw 
and  Plymeal  recognized  the  Ihie  thus  estab- 
lished between  the  two  tracts,  and  Plymeal 
held  and  claimed  up  to  the  same  on  the 
south,  and  J.  P.  McGraw  held  and  claimed 
up  to  said  line  on  the  north.  R.  A.  McGraw, 
J.  P.  McGraw,  and  Plymeal  recognized  this 
line.  D.  A.  Crosby,  the  defendant,  was  in 
possession  of  the  50  acres.  The  land  claim- 
ed by  J.  P.  McGraw  north  of  this  line  con- 
tained 135  acres.  After  Plymeal  contracted 
to  buy  the  100  acres  from  R.  A.  McGraw,  he 
transferred  his  rights  to  T.  V.  Claris  and 
Mrs.  S.  C.  Crosby,  and  had  R.  A.  McGraw 
to  execute  deeds  to  these  parties.  T.  V. 
Clark  got  50  acres  on  the  north  side  of 
Plymeal's  100-acre  tract.  After  T.  V.  Clark 
bought  the  50  acres  of  land,  he  refused  to 
recognize  the  line  hereinbefore  referred  to 
as  t>eing  the  line  between  his  land  and  that 
of  the  plaintlfT,  and  crossed  over  and  took 
possession  of  some  of  the  plaintiflTs  land, 
and  he  and  those  claiming  under  him  have 
continuously  held  possession  of  same  with 
buildings,  fencing,  and  cultivation  down  to 
the  present  time.  D.  A.  Crosby  is  now  in 
possession  of  this  50  acres  of  land  in  dis- 
pute north  of  said  line.  Plymeal  lived  on 
the  100  acres  purchased  by  him  from  R.  A. 
McGraw  for  about  10  months  before  it  was 
sold  to  Clark  and  Crosby.  J.  P.  McGraw 
had  never  been  on  or  cultivated  any  part  ot 
his  100  acres  bought  from  R.  A.  McGraw. 
The  defendant  and  those  under  whom  he 
holds  have  been  in  possession  of  the  50 
acres  north  of  said  line  for  more  than  7 
years.  While  Plymeal  was  in  possession  of 
the  100  acres  which  he  contracted  to  buy 
from  R.  A.  McGraw,  D.  A.  Autrey  purchased 
from  J.  P.  McGraw  the  turpentine  privileges 
on  the  100  acres  of  land  north  of  said  line. 
About  12  years  prior  to  the  trial  of  the  case, 
T.  V.  Clark  employed  D.  D.  McDonald  to 
build  a  house  on  the  land  north  of  the  line 
above  referred  to;  but  when  he  began  work 
upon  the  house  J.  P.  McGraw  objected  to  his 
building,  pointing  out  the  line  referred  to 
as  being  the  line  between  plaintiff's  land 
and  Clark's  land.  A  plat  was  introduced  in 
•vidence,  on  which  appeared  a  red  line  which 


the  witnesses  testified  was  the  line  herein- 
above referred  to.  The  testimony  of  the  wit- 
nesses in  connection  with  this  plat  was  main- 
ly in  reference  to  the  red  line  appearing 
thereon.  This  plat  was  not  incorporated  in 
the  bill  of  exceptions,  but  was  referred  to 
therein  as  being  attached  as  an  exhibit  It 
was  not  identified  by  the  trial  Judge,  and 
appeared  attached  to  the  bill  of  exceptions 
after  his  certificate. 

1.  A  motion  was  made  by  the  defendant 
in  error  to  dismiss  the  writ  of  error  because 
the  plat  attached  to  the  bill  of  exceptions 
could  not  be  considered  by  this  court,  and  be- 
cause the  Issues  involved  could  not  be  under- 
stood, or  passed  on«  unless  the  plat  could  be 
considered  by  this  court.  Under  the  special 
facts  related  in  tbe  succeeding  paragraph  of 
this  opinion,  it  would  be  improper  to  dismiss 
the  writ  of  error,  and  the  motion  to  do  so  is 
overruled. 

2.  The  oral  testimony  showed  that  the 
land  in  controversy  lay  north  of  a  line  de- 
scribed by  the  witnesses.  Both  parties  claim 
under  a  common  grantor,  R.  A.  McGraw. 
This  common  grantor  on -November  17,  1891, 
conveyed  to  the  plaintiff  100  acres  of  lot  490 
in  the  Eightb  district  of  Colquitt  county,  "in- 
cluding the  land  in  dispute.''  The  same  gran- 
tor on  January  9,  1892,  conveyed  to  T.  V. 
Clark,  a  predecessor  in  title  of  the  defend- 
ant, 50  acres  of  the  same  land  lot,  described 
as  "lying  and  being  in  the  Eighth  district  of 
Colquitt  county,  bounded  on  the  east  by  orig- 
inal line,  south  by  lands  of  Mrs.  S.  C.  Crosby, 
west  by  branch,  and  north  by  lands  of  J.  P. 
McGraw,  containing  50  acres,  more  or  less." 
And  this  same  description  was  contained  in 
each  of  the  deeds  in  the  chain  of  title  under 
which  the  defendant  claims.  According  to 
the  deeds,  the  lands  of  the  defendant,  there- 
fore, only  adjoin  those  of  the  plaintiff  on 
the  north,  and  this  northern  boundary,  by 
the  terms  of  the  defendant's  grant,  is  the 
"lands  of  J.  P.  McGraw,"  previously  convey- 
ed to  him  by  the  common  grantor  by  deed 
antedating  the  deed  to  the  defendant  Since 
the  common  grantor,  prior  to  the  deed  ex- 
ecuted to  T.  V.  Clark  above  referred  to,  had 
conveyed  to  J.  P.  McGraw  lands,  "including 
the  lands  in  dispute,"  and  had  afterwards 
conveyed  to  T.  V.  Clark  land  bounded  north, 
by  "lands  of  J.  P.  McGraw,"  all  of  the  lands' 
of  J.  P.  McGraw  previously  conveyed  to  him 
by  this  same  grantor,  and  which,  according  to 
the  deeds  referred  to  in  the  record  before  us, 
included  the  land  in  dispute,  must,  as  far  as 
shown  by  the  deeds,  lie  north  of  the  northern 
boundary  of  Clark's  land,  established  in  his 
deed  by  the  common  grantor  as  the  "lands 
of  J.  P.  McGraw."  This  fact  must  of  neces- 
sity exclude  from  the  deed  to  T.  V.*  Clark 
any  of  the  "land  in  dispute,"  all  of  which, 
as  we  have  Just  pointed  out,  lay  north  of  the 
northern  boundary  -called  for  by  his  deed. 
This  same  description  being  contained  in  the 
deed  to  the  defendant  and  all  prior  deeds  in 
his  chain  of  title,  there  is  nothing  in  the 
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deeds  to  show  any  written  title,  or  color 
thereof,  in  the  defendant  to  any  of  the  land 
In  dispute. 

The  fact  that  the  defendant's  deed  was  of 
record  prior  to  the  deed  under  which  the 
plaintiff  claims  has  no  bearing  on  the  case. 
As  the  defendant's  deed  covered  none  of  the 
land  in  dispute,  It  could  not,  of  course,  create 
any  rights  therein,  whether  recorded  or  not. 
Nor  could  seven  years'  adverse  possession 
by  the  defendant,  under  his  deed,  give  him  a 
good  title,  because  he  was  without  color  of 
title,  under  this  deed,  upon  which  to  base  It 
We  do  not  know  what  description  of  the  land 
conveyed  to  the  plaintiff  the  deed  itself  con- 
tains; but  the  statements  in  the  record  in 
reference  to  this  deed  show  that  it  includes 
the  land  in  dispute.  The  statements  in  the 
record  in  reference  to  the  deed  to  the  de- 
fendant and  the  deeds  to  his  predecessors  in 
title  show,  under  the  legal,  construction  we 
are  compelled  to  give  them,  that  they  do  not 
include  the  land  in  dispute. 

It  is  stated  that  a  plat  of  the  land  of  J. 
P.  McGraw,  prepared  by  the  county  surveyor 
'  and  another  party  and  representing  a  survey 
made  by  them,  with  the  assistance  of  the 
processioners  of  the  district  in  which  the 
land  was  located,  was  introduced  in  evidence. 
The  bill  of  exceptions  further  states  that 
this  survey  was  made  on  the  16th  and  17th 
of  June,  1904.  It  is  stated  in  the  bill  of  ex- 
ceptions that  the  plat  is  attached  to  the  bill 
of  exceptions  and  marked  "Exhibit  A."  This 
plat  Is  not  identified  by  the  court,  and  no- 
where appears  as  a  part  of  the  record.  It 
is  not  in  the  bill  of  exceptions,  but  is  at- 
tached thereto,  following  the  certificate  of 
the  judge.  This  plat,  therefore,  cannot  be 
considered  in  determining  whether  or  not  the 
court  erred  in  directing  a  verdict  for  the  de- 
fendant As  this  was  a  plat  made  under  the 
supervision  of  processioners  in  running  land 
lines,  where  no  protest  was  filed  and  a  trial 
had  thereon,  it  could  only  be  prima  facie  cor- 
rect as  to  the  lines  run  by  the  procession- 
ers appearing  on  the  plat  Howland  t. 
Brown,  92  Ga.  513,  17  S.  E.  806.  Even  if 
the  plat  were  to  show  that  the  line  between 
the  plaintiff  and  the  defendant  was  where 
the  defendant  claims  it  to  be,  It  could  only 
be  prima  facie  correct.  As  the  deeds  in- 
troduced in  evidence  and  the  oral  testimony 
show  that  the  land  in  dispute  belongs  to 
the  plaintiff,  even  if  this  plat  established 
a  line  thereon  between  the  plaintiff  and 
the  defendant  in  such  way  as  to  indicate 
that  the  land  in  dispute  belonged  to  the  de- 
fendant, it  would  only  be  prima  facie  cor- 
rect, thereby  creating  a  conflict  in  the  evi- 
dence. Hence,  giving  to  this  plat  the  great- 
est possible  effect  it  could  have  In  favor  of 
the  defendant.  It  could  only  make  a  prima 
facie  showing  that  the  land  in  dispute  be- 
longed to  the  defendant, 'and  in  view  of  the 
deeds  and  oral  testimony  showing  that  the 
land  in  dispute  belonged  to  the  plaintiff 
there  would  be  a  conflict  in  the  evidence 


which  would  make  it  error  for  the  court  to 
direct  a  verdict  in  favor  of  the  defendant 

The  judgment  of  the  court  below  is  ther^ 
fore  reversed.    All  the  Justices  concur. 
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OLIVEIR  r.  STATE. 


(Supreme  Ck>art  of  Georgia.    Dec.  21,  1907.) 

1.  Homicide— Dtino    Decujiations— Admis- 
sibilitt. 

The  facts  necessary  to  be  shown  before  dec- 
larations are  admissible  as  dying  dedarationB 
under  Pen.  Code  1895,  S  1000,  may  be  proven 
by  circumstances  and  by  witnesses  other  than 
the  witnesses  testifying  to  such  dedarations ; 
and,  under  the  evidence  in  this  case,  there  was 
no  error  in  admitting  the  testimony  objected  to 
as  dying  declarations. 

[Ed.  Note.— For  cases  In  point,  see  Gent  Dig. 
vol.  26,  Homicide,  $  457.] 

2.  Sams— iNSTBUcmoNS— INYOLUIVTABT    Man- 

8LAUOHTEB. 

Under  the  facts  in  this  case,  there  was  no 
error  in  failing  to  charge  the  law  of  involuntary 
manslaughter. 
8.  Same. 

The  evidence  authorized  the  verdict,  and 
the  judgment  of  the  court  refusing  a  new  trial 
will  not  be  disturbed. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Pulaski  Coun- 
ty;  J.  H.  Martin,  Judge. 

Junior  Oliver  was  convicted  of  murder, 
and  brings  error.    Afiirmed. 

H.  F.  Lawson,  for  plaintiff  in  error.  B. 
D.  Graham,  Sol.  Gen.,  and  Jno.  C.  Hart,  Atty. 
Gen.,  for  the  State. 

HOLDEN,  J.    The  accused  was  conricted 

of  murder,  and  sentenced  to  life  imprison- 
ment, and  brings  error  to  this  court  on  the 
refusal  of  the  judge  below  to  grant  a  motion 
for  a  new  trial.  Henry  Ryan,  a  witness  for 
the  state,  testified  that  on  Saturday  night, 
between  10  and  11  o'clock,  he  and  the  de^ 
ceased,  who  was  the  wife  of  the  defendant, 
were  on  their  way  to  a  supper  at  a  negro's 
house  about  85  yards  distant  from  the  scene 
of  the  killing,  when  they  met  the  defendant 
in  the  road,  and  he  insisted  on  Ills  wife  re- 
turning home  with  him,  which  she  declined 
to  do.  While  they  were  quarreling  about 
the  matter,  the  defendant  said  to  the  deceas- 
ed :  "If  you  don't  go  home  with  me  from  here; 
I  will  kill  you."  Whereupon  the  witness 
said:  "You  all  stop  your  foolishness  and 
quit"  The  defendant  then  said:  "It  was 
man  and  wife,  and  everybody  ought  to  let 
them  alone."  The  witness  then  told  them 
when  they  got  through  with  their  "foolish- 
ness'' to  come  on  to  the  supper,  and  walked. 
off,  leaving  defendant  and  deceased  In  the 
road  together.  About  five  minutes  later, 
while  standing  at  the  gate  of  the  house  whene 
the  supper  was  given,  a  pistol  shot  was 
heard,  and,  when  an  alarm  was  giten  by  a 
woman  and  her  boys  who  had  just  passed 
through  the  gate  in  that  direction,  the  wit- 
ness, with  others,  went  to  the  place  of  tlie 
shooting,  some  70  yards  from  where  he 
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standing  when  the  shot  was  fired,  and  found 
the  deceased  lying  in  the  road,  with  a  pistol 
ball  wound  in  her  head.  Next  morning,  aft- 
er a  physician  had  said  deceased  could  be 
moTed,  she  was  tal^en  to  a  house,  where  she 
died  the  following  Monday  about  sundown. 
The  witness  testified  that  there  were  signs 
of  scufillng  In  the  road.  Another  witness 
testified  that,  early  on  the  Saturday  night 
of  the  killing,  the  defendant  came  to  the 
home  of  the  witness,  and  astced  for  his  wife, 
and,  when  told  she  was  not  there,  said  that, 
if  she  did  not  go  home  with  him,  he  was 
going  to  kill  her.  This  witness  further  tes- 
tified that  the  defendant  did  not  seem  to  be 
angry  when  he  made  this  statement.  Evi- 
dence was  offered  by  the  defendant  seeking 
to  Impeach  this  witness,  and  sustaining  evi- 
dence Introduced  by  the  state  in  rebuttal. 
Another  witness  for  the  state  testified,  in 
refer^ice  to  a  statement  made  by  the  de- 
ceased on  Monday  following  the  Infilctlon  of 
the  wound,  to  the  effect  that  the  defendant 
shot  her,  and  shot  her  for  nothing.  The  tes- 
timony of  this  witness  more  fully  appears 
from  the  opinion.  Several  witnesses  stated 
that  the  defendant  did  not  visit  the  deceased 
after  she  was  shot 

The  defendant  in  his  statement  claimed 
that  he  and  his  wife  were  returning  from 
the  supper  referred  to;  that  his  wife,  the 
deceased,  was  drunk;  that  she  saw  the  pis- 
tol in  his  pocket  and  Insisted  on  firing  it; 
that  the  deceased  snatched  the  pistol  from 
his  pocket,  and  he  then  grabbed  her  to  keep 
her  from  falling,  and  also  from  shooting  It; 
that  he  never  got  his  hand  on  the  pistol  at 
all;  and  that  while  they  were  "tussling," 
and  he  was  reaching  for  the  pli?tol,  she  stum- 
bled, and  the  pistol  fired  while  in  her  hands 
and  shot  her.  Defendant  also  stated  that 
the  pistol  was  not  In  good  fi:?,  and  would  not 
stand  cocked.  This  condition  of  the  pistol 
was  corroborated  by  other  witnesses,  one  of 
whom  stated  that  it  was  a  Smith  &  Wesson 
make,  double-action  pattern,  and  would  fire 
when  the  trigger  was  pulled,  and  also  that 
It  was  more  dangerous  than  the  average  pis- 
tol, "because  It  will  shoot  of  Itself."  Evi- 
dence was  introduced  by  the  defendant  In 
support  of  a  contention  that  the  witness 
Ryan,  the  substance  of  whose  testimony  has 
been  given  above,  was  at  the  supper  referred 
to  continuously  from  the  early  part  of  the 
night  up  to  the  time  of  the  shooting,  and  evi- 
dence was  offered  by  the  state  in  rebuttal  of 
this  contention. 

1.  The  plaintiff  in  error  contends  that  the 
court  committed  error  In  admitting  the  testi- 
mony of  George  Bunn,  to  the  effect  that  the 
deceased  stated  that  the  plaintiff  in  error, 
Junior  Oliver,  shot  her,  and  shot  her  for 
nothing.  This  testimony  was  admitted  as  a 
dying  declaration,  and  was  objected  to  on 
the  ground  that  a  proper  foundation  had  not 
been  laid  for  its  admission.  The  court  charg- 
ed the  jury  not  to  consider  this  testimony, 
unless  It  was  shown  from  the  evidence  that 


the  declarations  were  made  by  the  deceased 
as  testified  to,  and  unless  the  deceased  at  the 
time  of  making  them  was  In  the  article  of 
death  and  conscious  of  her  condition.  It  ap- 
pears from  the  evidence  that  tbese  declara- 
tions on  the  part  of  the  deceased  were  made 
on  Monday,  and  that  the  deceased  died  Mon- 
day evening  about  sundown.  About  3  o'clock 
in  the  afternoon  on  Monday,  she  went  Into  a 
stupor,  and  remained  in  this  condition  until 
her  death.  The  witness  testified  that  the  de- 
ceased said  she  would  not  live,  and  then  made 
the  statement  that  the  defendant  shot  her, 
and  shot  her  for  nothing.  The  witness  fur- 
ther testified  that  it  was  after  she  made  the 
statement  that  the  defendant  shot  her,  and 
shot  her  for  nothing,  that  she  said  she  would 
not  live.  The  witness  in  one  part  of  his  tes- 
timony said  that  the  deceased  made  the  state- 
ment referred  to  In  the  morning  between  10 
and  11  o'clock,  and  in  another  part  he  said 
that  she  made  the  statement  just  before  3 
o'clock  in  the  afternoon.  It  is  uncertain 
from  the  testimony  of  this  witness  when  the 
statement  was  made,  and  uncertain  whether 
it  was  made  before  or  after  the  deceased  told 
him,  or  said  in  his  presence,  that  she  would 
not  live.  The  testimony  shows,  however,  that 
the  deceased  was  shot  in  the  head,  and  that 
on  Monday,  at  the  time  she  made  the  state- 
ment testified  to,  her  brains  were  oozing  out 
of  her  head  from  the  wound  Infilcted  by  the 
pistol  shot  The  witness  Ida  Woodall  testi- 
fied that,  between  7  and  8  o'clock  on  the  morn- 
ing of  the  day  she  died,  the  deceased  stated 
that  she  was  going  to  die.  In  view  of  the 
character  of  the  wound,  the  fact  that  the 
brains  were  oo^alng  out  at  the  time  she  made 
the  declaration,  and  the  testimony  above  re- 
ferred to,  the  court  committed  no  error  in 
permitting  the  witness  to  testify  that  the  de- 
ceased stated  that  the  defendant,  Junior  Oli- 
ver, shot  her,  and  shot  her  for  nothing,  espe- 
cially in  view  of  his  charge  to  the  jury  that 
they  should  consider  this  evidence  only  in 
case  they  believed  the  statement,  if  made  by 
the  deceased,  was  made  while  she  was  In  the 
article  of  death  and  conscious  of  her  condi- 
tion. 

2.  The  plaintiff  in  error  assigns  the  failure 
of  the  court  to  charge  the  law  of  involuntary 
manslaughter  as  error,  contending  that  such 
charge  should  have  been  given  in  view  of  the 
testimony  of  a  witness  for  the  state  who 
stated  the  plaintiff  In  error,  on  the  night  of 
the  homicide,  told  him  that  he  killed  his 
wife  accidentally.  The  plaintiff  in  error,  in 
his  statement  to  the  jury,  claimed  that  the 
killing  was  accidental,  and  that  the  wife, 
while  holding  the  pistol  in  her  hand,  shot 
herself  and  inflicted  the  wound  from  which 
she  died.  The  theory  of  the  state  was  that 
the  plaintiff  in  error  shot  his  wife  Intention- 
ally, and'  that  the  killing  was  murder.  The 
theory  of  the  plaintiff  In  error  was  that  the 
killing  was  done  by  the  deceased  herseli\ 
while  she  had  the  pistol  in  her  hand,  and 
that  the  killing  was  an  accident    There  are 
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no  facts  or  clrcumstanceB  in  the  testimony, 
or  in  the  statement  of  the  defendant,  which 
would  authorize  the  court  to  charge  the  law 
of  involuntary  manslaughter.  Under  the  evi* 
dence  and  the  defendant's  statement,  the  kill- 
ing was  either  murder,  or  an  accident,  reliev- 
ing  the  defendant  from  any  crime. 

3.  The  only  two  assignments  of  error  re- 
ferred to  by  counsel  for  plaintllf  in  error  in 
their  brief  are  the  (wes  hereinabove  dealt 

WithL 

The  evidence  fully  warranted  the  verdict, 
and,  there  being  no  merit  in  the  two  assign- 
ments of  error  above  referred  to,  the  judg- 
ment of  the  court  below  in  overruling  the  mo- 
tion for  a  new  trial  is  hereby  affirmed.  All 
the  Justices  concur. 

(129  Ga.  698) 

GRIFFIN  et  al.  v.  BROOKS  et  al 

(Sopreme  Court  of  Georgia.    Dec.  21,  1907.) 

Schools  and  School  Distbicts—Tbustees— 

OUSTBB. 

If  a  school  district  was  legally  laid  oat,  and 
an  election  of  trustees  was  held  therein  under 
the  act  of  August  23,  1905  (Acts  1905,  p.  425), 
tlie  fact  that  the  portion  of  that  act  relating  to 
local  taxation  by  districts  for  school  purposes 
was  held  to  be  unconstitutional  (Brown  v. 
Southern  R.  Co.,  125  Ga,  772,  54  S.  B.  729). 
did  not  oust  the  trustees  from  office;  nor  did 
the  act  of  August  21,  1906  (Acts  1906,  p.  61), 
amending  the  act  of  1905,  have  that  effect. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Carroll  Coun- 
ty; R.  W.  Freeman,  Judge. 

Action  by  D.  E.  Griffin  and  others  against 
J.  W.  Brooks  and  others,  trustees.  Judgment 
for  defendants,  and  plaintilEB  bring  error. 
Affirmed.  • 

Beall  &  Adamson  and  J.  M.  Moore,  for 
plaintiffs  in  error.  S.  Holdemess,  for  defend- 
ants in  error. 

LUMPKIN,  J.  After  the  passage  of  the 
act  of  August  23,  1905,  entitled  "An  act  to 
provide  for  the  creation  and  operation  of  local 
tax  district  schools,  for  the  levying  and  col- 
lection of  local  tax  by  counties  for  education- 
al purposes,  for  the  laying  off  of  counties  in 
school  districts,  and  for  other  purposes"  (Acts 
1905,  p.  425),  an  election  was  held  in  a  school 
district  in  Carroll  county,  which  is  called 
In  the  record  "Wesley  Chapel  District,"  to 
decide  as  to  whether  or  not  that  district 
would  adopt  the  local  taxation  for  public 
schools  as  provided  in  the  act,  and  also  to 
elect  a  board  of  trustees  for  the  district 
At  a  later  date  tills  court  held  that  the  pro- 
visions in  the  act  of  1905  for  collecting  a  local 
tax  by  school  districts,  Ifiid  off  in  the  manner 
prescribed,  were  inoperative  as  violating  the 
constitutional  requirement  on  the  subject  of 
uniformity  in  taxation.  Brown  v.  Southern 
Ry.  0>^  125  Ga.  772,  54  S.  E.  729.  In  1906, 
an  act  was  passed  to  amend  the  aot  of  1905 
(Acts  1906,  p.  61).  Certain  persona,  alleging 
that  they  were  residents  of  Carroll  county 
and  of  the  Wesley  Chapel  district,  and  prop- 
erty owners  and  taxpayers  in  that  district. 


filed  an  equitable  petition,  seeking  to  enjoin 
the  trustees  who  had  been  elected  from  acting 
until  another  election  should  be  held.  The 
injunction  was  denied,  and  the  oompiainants 
excepted. 

No  complaint  is  made  in  regard  to  the  lay- 
ing out  of  the  district  or  the  election  of  the 
trustees,  except  that*  it  is  contended  that  the 
decision  in  Brown  v.  Southern  R.  Co.,  125  Ga. 
772,  54  S.  E.  729,  rendered  Invalid  such  elec- 
tion; that,  if  this  did  not  alone  accomplish 
that  result,  it  was  completed  by  the  act  of 
1906;  and  that  it  was  necessary  after  that 
act  to  re-elect  trustees  for  the  district.  This 
argument  involves  a  .misconception  both  of 
the  decision  of  this  court  and  of  the  act  of 
the  Legislature  of  1906.  What  the  Supreme 
Court  decided  was  that  so  much  of  the  act 
of  1906  as  provided  for  the  levying  and  col- 
lection of  a  local  tax  by  school  districts  laid 
off  in  the  manner  prescribed  therein  was  void 
because  it  did  not  include  in  the  scheme  of 
taxatioh  railroad  property,  and  therefore  vio- 
lated the  requirement  in  the  (}onstitution  tliat 
taxes  should  be  uniform  and  ad  valorem  on 
property  subject  to  be  taxed  within  the  ter- 
ritorial limits  of  the  authority  levying  such 
tax.  It  was  not  held  that  the  entire  act  was 
void.  On  the  contrary,  a  portion  of  the  act 
was  held  to  be  constitutional  in  Georgia  R. 
Co.  V.  Hutchhison,  125  Ga.  762,  54  S.  E. 
725.  The  act  of  1906  was  not  intended  to 
repeal  that  of  1905  entirely,  or  to  destroy  all 
legal  steps  which  had  been  taken  under  it 
The  later  act  declared  in  its  caption  that  it 
was  one  amending  the  former.  It  was  cura- 
tive and  remedial,  rather  than  destmctlTe 
and  repealing,  ii^  its  character.  In  so  far  as 
its  provisions  amended  or  superseded  tliose 
of  the  act  of  1905,  the  tormer  act  became  in- 
operative ;  but  otherwise  it  was  substantially 
re-enacted.  The  election  for  local  taxaticm  in 
the  district  under  the  act  of  1905  became  of 
no  avail  when  that  portion  of  the  act  was 
declared  unconstitutional.  In  ord«r  to  have 
local  district  taxation,  an  election  for  that 
purpose  would  be  necessary  in  accordance 
with  section  4  (page  63)  of  the  act  of  1906. 
Dealing  with  the  only  point  made  In  this 
record  in  regard  to  the  validity  of  the  elec^ 
tion  of  trustees,  we  hold  that  it  was  not  well 
taken.  This  renders  it  unnecessary  to  con- 
sider the  question  of  estoppel  set  up  by  the 
defendants. 

Judgment  affirmed. 

(US  Ga.  6&ii 
MACON,  D.  &  8.  R.  00.  v.  JOTNBR. 
(Supreme  Court  of  Georgia.    Dec.  21.  1907.) 
1.  Master  ano  Servant— I rjurtss  to  Serv- 
ant —  Railroads  —  Switchmem  —  AcnoH 
—Instructions. 

1  be  charge  of  the  court  below  states  the 
contentions  of  the  parties  fairly  aud  with  suf- 
ficient fullness  and  clearness.  And  certain  in- 
accuracies appearing  in  the  statement  of  tiw 
contentions  of  the  defendant  were  not  so  ma- 
terial as  to  require  the  grant  of  a  new  trial. 

[BW.  Note.— For  cases  in  point,  see  Cent.  IKr. 
vol.  46.  Trial,  §§  705.  7ia] 
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2.  Same— CoNTRTBXTTORT  Neomgewce. 

A  charge  to  the  jurr,  instnictins  them.  In 
effect,  that  the  law  reqnirefl  of  an  employ^  the 
exercise  of  only  ordinary  diligence  to  prevent 
the  injury  to  himself,  will  not  be  cause  for  a 
new  trial,  where  it  further  appears  from  the 
charge  that  the  jury  were  distinctly  instructed 
that  the  employ^  could  not  recover  unless  he  was 
himself  free  from  fault. 

3.  Dahaqes— Harmless  Ebbor. 

It  was  error  for  the  court  to  instruct  the 
jury  that  they  should  add  whatever  amount  the 
plaintiff  'Should  be  entitled  to  for  pain  and  suf- 
fering to  such  sum  as  they  might  nnd  he  is  en- 
titled to  for  damages,**  inasmuch  as  pain  and 
suffering  in  themselves  constitute  an  element  of 
the  damages  which  plaintiff  was  entitled  to  re- 
cover; but  the  error  was  not  hurtful  to  the 
defendant,  as  it  is  clear  upon  considering  the 
entire  charge  that,  by  the  use  of  the  word  "dam- 
ages," the  court  meant  and  intended  the  jury  to 
understand  such  damages  as  resulted  from  im- 
paired or  diminished  earning  capacity. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §1  4219-^1228.] 

4.  Teiai>- Instructions— REQxncsTs. 

A  refusal  .to  give  a  written  request  to 
charge  is  not  error,  unless  the  diarge  requested 
is  in  itself  correct  and  perfect. 

5.  Master  and  SEltvANT— Injuries  to  Serv- 
ant—Verdict— Evidence. 

The  evidence  authorized  the  verdict 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  84,  Master  and  Servant,  SS  950-953.] 

(Syllabus  by  the  Court.) 

Error  ftom  Superior  Court,  Toombs  Coun- 
ty; B.  T.  Rawlings,  Judge. 

Action  by  G.  F.  Joyner  against  the  Macon, 
Dublin  &  Savannah  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant 
brings  error.    Affirmed. 

Joyner  brought  an  action  against  the  Ma- 
con, Dublin  &  Savannah  Railroad  Company 
to  recover  damages  for  personal  Injuries. 
The  petition  alleges  that  the  plaintiff  was 
an  employ^  of  the  defendant  company,  and 
at  the  time  of  the  alleged  injury  plaintiff 
was  engaged  in  the  performance  of  his  duties 
as  a  yard  switchman.  Plaintiff's  freedom 
from  fault,  and  various  specific  acts  of  neg- 
ligence on  the  part  of  the  defendant,  are 
also  alleged.  The  defendant  filed  an  answer, 
in  which  it  denied  all  of  the  material  allega- 
tions of  the  petition.  Upon  the  trial  of  the 
case,  the  jury  returned  a  verdict  In  favor  of 
the  plaintiff.  The  defendant  made  a  motion 
for  a  new  trial.  All  of  the  grounds  of  the 
motion,  except  the  general  grounds,  complain 
of  alleged  errors  committed  by  the  court  in 
its  charge  to  the  jury.  The  court  overruled 
the  motion  for  a  new  trial,  and  defendant  ex- 
cepted. 

Minter,  Wimberly,  Akerman  ft  Akerman, 
for  plaintiff  In  error.  T.  W.  Hardwlck,  J.  B. 
Hyman,  and  Jas.  K.  Hines,  for  defendant  In 
error. 

BECK,  J.  (after  stating  the  facts  as  above). 
1.  Several  grounds  of  the  motion  for  a  new 
trial  In  this  case  embraced  lengthy  extracts 
from  the  court's  charge,  which  contained  a 
statement  of  the  respective  contentions  of 
the  plaintiff  and  defendant,  and  the  com- 


plaint made  in  the  grounds  of  the  motion  re 
ferred  to  Is  that  those  portions  of  the  charge 
were  argrmentatlve,  and  presented  with  too 
much  stress  and  detail  the  contentions  of  the 
plaintiff,  and  ignored  and  minimized  the  con- 
tentions of  the  defendant  But,  upon  a  read- 
ing of  t^e  entire  charge,  it  will  appear  that 
the  judge  fairly  stated  the  contentions  of 
each  side.  While  It  Is  undoubtedly  true  that 
the  contentions  of  the  plaintiff  were  stated 
more  at  length  than  those  of  the  defendant, 
it  cannot  be  inferred  from  this  fact  that  un- 
due stress  was  laid  upon,  or  undue  promi- 
nence given  to,  the  contentions  of  the  former. 
In  the  first  place,  the  contentions,  so  far  as 
appear  from  the  pleadings  of  the  plaintiff, 
are  set  forth  fully  and  distinctly  in  his  peti- 
tion, properly  paragraphed,  and  the  defend- 
ant contented  Itself,  as  it  bad  a  right  to  do, 
with  a  bare  denial  of  the  allegations  in  the 
petition.  If  the  plaintiff's  case  requires  a 
full,  definite,  and  affirmative  allegation  of 
certain  facts,  and  the  defense  to  the  cause  of 
action  as  stated  rests  upon  a  mere  denial  of 
the  allegations  in  the  petition,  and  the  trial 
judge  sums  up  the  contentions  of  both  parties 
by  a  fair  statement  of  the  material  allega- 
tions In  the  petition,  and  then  states  that 
these  allegations  are  denied  by  the  'defend- 
ant, how  can  it  be  said  that  he  has  failed  to 
state  the  contentions  of  either  party?  But  in 
the  case  at  bar  the  judge,  after  setting  forth 
In  his  Instructions  to  the  jury  the  affirmative 
allegations  In  the  petition,  went  further,  and 
gave,  in  substance,  the  contentions  of  the  de- 
fendant as  developed  in  the  trial  of  the  case, 
and  it  would  seem  that,  if  the  defendant  had 
desired  a  more  elaborate  statement  of  its 
contentions,  a  timely  written  request  for  such 
should  have  been  offered.  In  the  case  of  the 
Atlanta  Con.  St  By.  Co.  v.  Bagwell,  107  Ga. 
157,  33  S.  E.  191,  It  was  said:  **In  the  sixth 
ground  of  the  motion  for  a  new  trial,  com- 
plaint is  made  that  the  court  erred  in  its 
charge  In  stating  specifically  the  contentions 
of  the  plaintiff,  as  set  out  in  the  declaration, 
and  in  regard  to  the  contentions  of  the  de- 
fendant merely  charged  that :  'You  will  also 
have  the  answer  of  the  defendant  company, 
and  you  can  look  to  that  for  its  contentions.' 
While  the  contentions  of  both  parties  should 
be  stated  by  the  court  to  the  jury  with  equal 
fullness  and  fairness,  yet  in  this  case  we  do 
not  think  the  plaintiff  In  error  has  any  just 
cause  of  complaint  in  this  respect,  as  the 
court  in  its  charge  fully,  fairly,  and  correctly 
stated  the  law  applicable  to  every  issue  Ifi 
the  case.  Moreover,  the  answer  of  the  de- 
fendant was  simply  a  denial  of  the  allega- 
tions in  the  declaration."  And  in  the  case  of 
the  Central  Ry.  Co.  v.  McKlnney,  118  Ga. 
535,  45- S.  E.  430,  it  was  held  that:  'The 
really  Important  thing  Is  for  the  judge  to 
give  the  juiy  clearly  and  fairly  the  law  ap- 
plicable to  the  Issues  involved;  and,  if  ho 
does  this,  his  failure  to  formally  state  the 
contentions  as  shown  by  the  pleadings  will 
not,  as  a  general  rule,  be  cause  for  a  new 
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trial."  Nor  were  the  portions  of  the  charge 
above  referred  to  open  to  the  criticism  that 
they  were  argomentative,  and  contained  ex- 
pressions of  opinion  by  the  court  as  to  the 
evidence  upon  any  of  the  Issues  Involved  in 
the  case. 

Complaint  is  also  made  that  the  court  err- 
ed in  charging  the  jury  as  follows :  "On  the 
other  hand,  the  defendant,  the  Macon,  Dublin 
&  Savannah  Railroad  Company,  contends 
that  the  plaintiff  was  in  the  employment  of 
the  company,  and  was  injured  by  an  engine 
on  the  track  of  the  defendant  company." 
The  assignment  of  error  upon  this  charge  is 
that  "said  charge  is  erroneous  because  it 
does  not  state  contentions  of  the  defendant, 
but,  on  the  contrary,  states  contention  of  the 
plaintiff,  and  because  it  was  calculated  to 
mislead  the  Jury."  It  is  fair  to  say  of  this 
portion  of  the  court's  charge  that  it  seems 
to  have  been  a  mere  inadvertence.  Certain- 
ly, it  Is  not  such  a  material  error  as  to  au- 
thorize the  grant  of  a  new  trial.  It  could 
not  have  misled  the  Jury  in  respect  to  any 
Issue  involved,  for  that  the  plaintiff  was  in 
the  employment  of  the  defendant  company, 
and  was  injured  by.  an  engine  on  Its  track, 
was  clearly  established  by  the  uncontradicted 
testimony  in  the  case. 

2.  The  court  gave  the  following  instruction 
to  the  Jury:  "If  you  believe  from  the  evi- 
dence that  the  defendant  was  guilty  of  neg- 
ligence, and  the  plaintiff  by  the  exercise  of 
ordinary  care  and  diligence  could  have  avoid- 
ed the  consequence  of  such  negligence  on  the 
part  of  the  defendant  company,  then  I  charge 
you  that  the  plalntifF  in  this  case  would  not 
be  authorized  to  recover."  And  error  is  as- 
signed upon  the  court's  giving  the  charge  Just 
quoted.  Authority  for  the  doctrine  here  stat- 
ed can  be  found  in  the  case  of  Central  of 
Ga.  Ry.  Co.  v.  McCllfford,  120  Ga.  00,  47  8. 
E.  590,  and  in  the  reasoning  of  the  learned 
Justice  who  delivered  the  opinion,  as  well 
as  in  the  cases  there  cited.  In  the  McCllfford 
Case  It  was  said:  "Complaint  is  made  that 
the  judge  charged  the  Jury  that  the  plain- 
tiff was  bound  to  the  exercise  of  ordinary 
care;  it  being  contended  that,  as  he  was  an 
employ^,  he  was  bound  to  the  exercise  of  ex- 
traordinary diligence.  There  was  no  error 
in  this  charge.  The  decree  of  diligence  which 
the  law  requires  of  an  employ^  is  ordinary 
diligence  only."  There  may  be  some  con- 
flict in  the  decisions  on  the  subject  of  the 
negligence  of  a  railroad  employ^  which  will 
bar  a  recovery,  but  it  Is  unnecessary  to  dis- 
cuss them  here;  for,  even  if  the  use  of  the 
words  "ordinary  care  and  diligence"  might 
have  tended  to  mislead  the  Jury,  and  cause 
them  to  test  the  conduct  of  the  plaintiff  un- 
der the  circumstances  of  the  present  case 
by  too  low  a  standard  of  care  and  diligence,  if 
nothing  further  had  appeared  in  the  charge  in 
reference  to  the  employe's  duty  to  exercise  due 
diligence  and  care,  the  wrongful  impression 
made  was  no  doubt  changed  and  corrected 
by  o  til  or  portions  of  the  court's  charge,  where- 


in they  were  instructed  that,  before  the 
plaintiff  would  be  entitled  to  recover,  it  must 
appear  that  he  was  himself  free  from  fault 
We  do  not  think  that  the  error,  if  any,  com- 
plained of  In  this  ground  of  the  motion  for 
a  new  trial  was  hurtful  or  prejudicial  to 
the  defoidant,  in  the  light  of  the  entire 
charge. 

3w  One  ground  of  the  motion  assigns  error 
upon  the  following  charge  of  the  court:  "If 
you  determine  from  the  evidence  in  this  case, 
gentlemen,  that  the  plaintiff  is  entitled  to 
recover  damages,  and  you  further  find  from 
the  evidence  that  he  suffered  pain  and  suf- 
fering, you  can  look  to  the  evidence  and  de- 
termine what  amount  he  would  be  entitled 
to  for  pain  and  suffering,  and  you  can  add 
this  amount  to  such  sum  as  you  flind  he  is 
entitled  to  for  damages,  if  you  find  that  he 
is  entitled  to  damages."  In  a  subsequent 
ground  of  the  motion,  another  extract  from 
the  court's  charge  in  substantially  the  same 
words  is  also  excepted  to.  The  criticisms 
made  upon  this  portion. of  the  charge  are, 
in  substance,  that  it  incorrectly  states  the 
measure  of  damages  and  the  manner  of  ar- 
riving at  the  amount  of  damages;  that  It 
Instructs  the  Jury  that  they  can  add  what- 
ever amount  they  may  find  that  the  plaintiff 
is  entitled  to  recover  for  pain  and  suffering 
to  the  whole  sum  he  is  entitled  to  recover  as 
damages ;  that  the  phrase,  "such  sum  as  yon 
find  that  he  is  entitled  to  for  damages,"  in- 
cludes every  element  of  damages  plaintiff 
is  entitled  to  recover,  and  the  Jury  could  not 
add  to  this  amount  damages  for  pain  and 
suffering,  and  tliat  said  charge,  in  effect^  in- 
structs the  Jury  that,  after  they  have  as- 
certained the  amount  of  damages  the  plain- 
tiff is  entitled  to  recover,  they  can  add  to 
this  amount  a  sum  for  pain  and  suffering, 
not  as  damages,  but  as  a  peaalty.  Judged 
merely  by  the  verbiage  of  these  extracts 
from  the  charge,  the  criticism  is  well  ground- 
ed; but,  after  an  examination  of  the  entire 
charge  which  we  find  in  the  record,  we  are 
of  the  opinion  that  the  Jury  were  not  misled. 
We  have  reached  this  conclusion  upon  an 
examination  of  that  portion  of  the  charge 
wherein  the  court  instructs  the  Jury  as  to 
the  measure  of  damages,  and  the  use  of  the 
mortality  and  annuity  tables.  The  examina- 
tion of  that  portion  of  the  charge  shows,  and 
it  must  have  been  so  understood  by  the  Jury 
at  the  conclusion  of  the  charge,  that  by  the 
word  "damages"  the  court  meant  pecuniary 
damages  resulting  from  diminished  earning 
capacity,  and  the  Jury  were,  in  effect.  In- 
structed that  if  they  should  determine  from 
the  evidence  that  the  plaintiff  was  entitled 
to  recover,  and  should  further  find  that  he 
suffered  pain  and  suffering,  they  could  loc^ 
to  the  evidence  and  determine  what  he  would 
be  entitled  to  for  pain  and  suffering,  and 
that  they  could  add  this  amount  to  such  sum 
as  they  should  find  he  was  entitled  to,  as 
pecuniary  damages,  resulting  from  impaired 
or  diminished  earning  capacity.    While  pais 
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and  suffering  were,  of  coarse,  a  part  of 
the  damages  sustained  by  the  plaintiff,  the 
coup's  charge  was  so  framed  and  worded 
that,  when  the  expression,  '%uch  sum  as  he, 
the  plaintiff,  was  entitled  to  for  damages," 
and  other  similar  expressions  containing  the 
word  "damages,"  were  employed,  the  Jury 
must,  in  the  light  of  the  entire  charge,  have 
understood  the  court  to  haye  the  import  and 
meaning  which  we  have  indicated  aboye. 
They  were,  in  effect,  instructed  to  add  that 
part  of  the  damages  which  plaintiff  was  en- 
titled to  recover  for  pain  and  suffering  to 
that  which  he  was  entitled  to  recover  for 
impaired  or  diminished  earning  capacity. 
The  plain  meaning  of  the  entire  charge  was 
that  the  Jury  should  add  together  all  the 
parts,*  and  make  the  whole,  and  not  that  to 
the  whole  they  should  add  a  part  already 
included  in  the  whole.  See,  in  this  connec- 
tion, the  case  of  S.  F.  &  W.  Ry.  Co.  t.  Lad- 
son,  114  Ga.  762,  40  S.  B.  699. 

5.  The  court  was  requested  in  writing  to 
charge  the  Jury  as  follows:  •  "When  an  em- 
ployd  of  a  railway  company  has  his  choice 
of  two  ways  in  which  to  perform  a  duty, 
the  one  safe,  and  the  other  dangerous,  though 
convenient,  he  is  bound  to  select  the  safe 
method,  and  if,  having  such  choice,  he  choos- 
es the  dangerous  method,  and  is  hurt  by 
the  railroad  company,  he  cannot  recover." 
The  court  did  not  err  in  refusing  to  give  this 
charge.  It  was  not  a  correct  statement  of 
the  law,  in  that  it  <nnlts  any  reference  to  the 
employe's  knowledge  of  the  existence  of  the 
two  ways,  one  of  which  was  safe.  A  request 
to  charge  should  in  itself  be  correct  and  even 
perfect;  otherwise  the  refusal  to  give  It  will 
not  be  cause  for  a  new  trial.  Etherldge  v. 
Hobbs,  77  Ga.  531,  3  S.  EX  251.  Upon  the 
employe's  knowledge  of  the  fact  that  there 
were  two  ways  might  depend  the  other  ma- 
terial question  as  to  his  negligence  In  the 
choice  of  ways. 

6.  No  error  committed  by  the  court  in  his 
charge  is  shown  In  any  of  the  grounds  of  the 
motion.  The  evidence  authorized  the  verdict, 
and  the  court  did  not  err  in  overruling  the 
motion. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  HOLDBN,  J.,  not  presiding. 


(129  Oa.  700) 

THORNTON  et  al.  v.  JACKSON. 
(Supreme  Court  of  Georgia.     Dec.  21,  1907.) 
1.  ExEcuTOBS  —  Action  Against  —  LiiiiTA- 

TIONS. 

Where  suit  was  brought  by  descendants  of  a 
legatee  under  a  will  against  the  executor  of  the 
legal  representative  of  the  testator,  alleging  that 
the  part  of  the  estate  which  should  have  been 
paid  to  such  legatee,  but  for  her  death,  had  been 
wrongfully  held  by  the  legal  representative  of 
the  estate  from  January  1,  1867,  to  the  brlDging 
of  the  suit  by  the  plaintiffs  in  1906,  and  praying 
judgment  for  the  amount  so  withheld,  with  in- 
terest from  the  first-named  date,  the  suit  was 
on  its  face  barred  by  the  statute  of  limitations. 
[Ed.  Note.->For  cases  in  point,  see  Cent.  Dig^ 
vol.  22,  Executors  and  AdministratorB,  S  1761J 


2.  Limitation  of  Aotionb  —  Plbadino  —  Db- 

HURBEB. 

Where,  on  the  face  of  the  petition,  it  ap- 
I>ear8  that  the  suit  is  barred,  the  point  may  be 
raised  by  demurrer.  If  it  does  not  so  appear, 
the  defense  of  the  statute  should  be  set  up  by 
plea. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  33,  Limitation  of  Actions,  St  670-672.] 

3.  Samb— Suspension. 

If  the  declaration  would  show  that  the  bar 
lias  attached,  but  the  running  of  the  statute  is 
claimed  to  have  been  suspended  by  minority, 
or  for  other  legal  reasons,  the  ground  of  such 
suspension  should  be  stated. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  §§  664-666.] 

4.  SAia&— Ahsndmbnt. 

An  amendment  which  merely  alleges  that 
the  action  was  brought  within  the  time  required 
by  law,  and  other  like  conclusions  and  allega- 
tions, which  were  insufficient  to  save  the  peti- 
tion from  the  demurrer,  was  properly  rejected. 
[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  $  6d7.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fayette  Coun- 
ty; E.  J.  Reagan,  Judge. 

Action  by  Bennett  Thornton  and  others 
against  Bryant  Jackson,  executor.  Judgment 
for  defendant,  and  plaintiffs  bring  error.  Af- 
firmed. 

Bennett  Thornton,  Mrs.  Betty  Parker,  Lora 
Thornton,  and  Ola  Lewis  brouglit  suit  against 
Bryant  Jackson,  executor  of  Needham  Jack- 
son, deceased,  alleging  substantially  as  fol- 
lows :  In  April,  1853,  Jordon  Jackson  execut- 
ed a  will  in  which  he  bequeathed  certain 
property  to  his  wife  for  life,  with  direction 
that  after  her  death  It  should  be  sold  and 
the  proceeds  should  be  equally  divided  among 
his  children,  one  of  whom  was  Mary  Jack- 
son Thornton.  Needham  Jackson  was  nomi- 
nated executor.  The  testator  died,  the  will 
was  probated,  and  Needham  Jaclsison  quali- 
fied as  executor  In  1862.  In  1863  letters  dis- 
missary  were  granted  to  him.  Subsequently, 
the  widow  of  the  testator  having  died,  Need- 
ham Jackson  again  qualified  as  administrator 
ot  Jackson's  estate.  Under  the  will  of  Jor- 
don Jackson  his  daughter,  Mary  Jackson 
Thornton,  was  entitled  to  a  specific  legacy 
of  $250,  and  was  also  one  of  the  residuary 
legatees,  and  as  such  was  entitled  to  $105, 
making  a  total  of  $355.  She  died  on  Sep- 
tember 1,  1863,  intestate,  leaving  as  her  only 
heirs  six  children,  namely,  Bennett  Thornton, 
Mrs.-  Betty  Thornton  Parker,  Mrs.  Mlttle 
Thornton  Lewis,  Heyward  Thornton,  Jordon 
Thornton,  and  Herod  Thornton.  Of  these 
Jordon  and  Herod  settled  with  Needham 
Jackson,  the  executor  of  Jordon  Jackson, 
with  respect  to  their  interests.  Two  of  the 
other  children  of  Mrs.  Thornton,  Bennett 
Thornton  and  Mrs.  Parker,  are  among  the 
present*  plaintiffs.  Another  son,  Heyward 
Thornton,  died,  leaving  as  his  only  heir 
another  one  of  the  plaintiffs,  Lora 'Thornton. 
The  remaining  child  of  Mrs.  Mary  Jackson 
Thornton  (Mrs.  Mlttle  Thornton  Lewis)  died, 
leaving  as  her  only  heir  her  daughter,  Ola 
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Lewis,  another  plaintiff.  There  came  Into  the 
hands  of  Needham  Jackson,  as  administrator 
of  Jordon  Jackson,  deceased,  the  sum  of  $2,- 
804.37,  which  was  realized  from  the  sale  of 
property  belonging  to  the  estate  of  the  de- 
cedent, and  no  payment  of  their  share  has 
been  made  to  the  plaintiffs,  nor  was  any  set- 
tlement made  with  their  ancestress,  Mrs. 
Thornton.  Nor  was  Needham  Jackson  ever 
discharged  as  administrator,  nor  did  he  make 
any  final  return,  or  any  return  showing  any 
payment  to  Mrs.  Thornton,  or  to  the  plain- 
tiffs. *'The  said  Needham  Jackson  reduced 
the  assets  of  the  estate  of  the  said  Jordon 
Jackson,  deceased,  to  cash  prior  to  the  1st 
day  of  January,  1867,  and  has  held  and  re- 
tained the  part  of  your  petitioners  and  of 
their  said  ancestress,  Mary  Jackson  Thornton, 
in  his  possession  wrongfully  from  said  1st 
day  of  January,  1867,  to  the  day  of  his  death, 
and  his  said  executor,  Bryant  Jackson,  still 
holds  same.**  He  was  indebted  to  the  plain- 
tiffs in  the  sum  of  $59.17  each,  making  a 
total  of  |236.68»  "and  these  amounts  bear  in- 
terest at  the  rate  of  7  per  cent,  from  Jan- 
uary 1,  1867,  to  da^  of  judgment**  Needham 
Jackson  died  on  July  3,  1905,  leaving  a  wUL 
Bryant  Jackson,  the  defendant,  is  his  ex- 
ecutor. Judgment  was  prayed  against  him 
for  the  amount  alleged  to  be  due  to  the 
plaintiffs,  with  interest  from  January  1,  1867. 
The  defendant  demurred  to  the  petition  on 
the  ground  that  no  cause  of  action  was  set 
forth,  and  because  it  showed  on  its  face  that 
the  action  was  barred  by  the  statute  of  lim- 
itations. The  plaintiffs  offered  .  an  amend- 
ment allegiing  as  follows:  They  have  been 
unable  to  find  any  bond  given  by  Needham 
Jackson,  as  administrator,  and  therefore  do 
not  bring  suit  on  any  such  bond.  "Your  pe- 
titioners further  show  that  this  suit  was  filed 
within  the  time  provided  by  law,  and  within 
the  statute  of  limitations,  after  they  or  their 
ancestress  under  whom  they  claim  were  en- 
titled to  bring  such  action.  Petitioners  fur- 
ther show  that  none  of  them  have  now  or 
have  ever  had  a  guardian  or  guardians  to 
represent  them  in  bringing  this  action,  neither 
is  there  now,  nor  has  there  ever  been,  an 
administrator  who  was  entitled  or  required 
to  bring  this  action.  ♦  ♦  ♦  Petitioners 
show  that  the  statute  of  limitations  does  not 
begin  to  run  against  them,  and  does  not  be- 
gin to  run  at  all  in  favor  of  the  administrator 
under  the  law  until  the  administrator  has 
made  his  final  return  and  an  order  has  been 
passed  discharging  the  said  administrator." 
Objection  was  made  to  the  proposed  amend- 
ment because  It  was  Indefinite  and  did  not 
set  out  any  cause  of  action  and  would  make 
no  difference  in  the  original  case.  The  ob- 
jection was  sustained.  The  demurrer  to  the 
original  petition  was  sustained,  and  plaintiff 
excepted.  • 

J.  W.  Culpepper,  Aldine  Ohambers,  and  W. 
M.  Smith,  for  plaintiffs  In  error.  J.  W.  Wise, 
for  defendant  in  error. 


LUMPKIN,  J.  (after  stating  the  facta  aa 
above). 

1-^.  "All  actions  against  executors,  admin- 
istrators, guardians,  or  trustees,  except  <» 
their  bonds,  must  be  brought  within  10  years 
after  the  right  of  action  accrues.*'  CIy.  Code 
1895,  S  3772.  This  was  an  actlcm  by  persons 
claiming  under  a  legatee  of  a  will  against 
the  executor  of  the  legal  representative  of 
the  original  estate  alleging  that  a  distribu- 
tive share  of  the  estate  was  wrongfully  with- 
held from  their  ancestress,  to  whose  right  they 
claimed  to  have  succeeded,  and  from  tbem. 
It  was  an  action  against  an  executor  or 
administrator  (or  his  legal  representative 
standing  In  his  stead),  and  it  was  Just  th^ 
character  of  suit  to  which  the  section  of 
the  Oode  above  quoted  applied.  Ten  years 
was  therefore  the  period  of  limitation  which 
would  bar  the  action,  and  not  four  years,  as 
in  the  case  of  a  mere  creditor  by  account 
against  the  estate  or  its  representative  Ten 
years  began  to  run  from  the  time  when  the 
cause  of  action  accrued,  and  continued  to 
run,  unless  It  was  suspended  for  some  legal 
reason.  The  petition  alleged  that  Needham 
Jackson  reduced  the  assets  of  the  estate  of 
Jordon  Jackson  to  cash  prior  to  the  Ist  day 
of  January,  1867,  and  had  wrongfully  held 
and  retained  the  share  of  the  estate  belong- 
ing to  their  ancestress,  Mary  Jackson  Tliorn- 
ton,  and  to  them,  from  that  date  to  the  day 
of  his  death.  They  sought  to  recover  Interest 
on  the  amount  for  which  suit  was  brought 
from  January  1,  1867.  Thus  the  petition  on 
its  face  fixed  that  date  as  the  time  when  the 
possession  of  Needham  Jackson  became 
wrongful,  when  the  plaintiffs  or  their  an- 
cestress had  a  right  to  recover,  when  in- 
terest began  to  run  In  their  favor,  and  con- 
sequently when  the  statute  of  limitations  al- 
so began  to  run  against  them.  Unless,  there- 
fore, the  petition  showed  some  legal  reason 
why  the  statute  was  suspended,  the  action 
was  barred.  It  was  alleged  that  Mary  Jack- 
son Thornton  died  on  September  1,  1863. 
Two  of  the  present  plaintiffs  claimed  as  her 
children.  At  her  death  she  also  left  other 
children,  under  two  of  whom  the  other  plain- 
tiffs claimed  as  heirs.  None  of  the  ages  of 
her  children  were  given.  AlF  must  have  beoi 
bom  before  her  death,  and  the  youngest, 
must  have  been  of  age  in  1884.  The  present 
suit  was  brought  in  July,  1906.  So  that  two 
of  the  plaintiffs  were  unquestionably  barred 
in  1894,  and  the  other  two  children  of  the 
legatee  were  then  barred,  if  alive.  The  plain- 
tiffs failed  to  allege  when  the  two  deceased 
children  of  Mrs.  Thornton  died.  Nor  did 
they  allege  their  own  ages,  so  as  to  show 
any  suspension  of  the  statute.  The  bar  of 
the  statute  of  limitations  does  not  run 
against  a  continuing  executory  trust  until 
its  termination  or  repudiation.  But  the 
mere  wrongful  retention  by  an  administra- 
tor of  funds,  due  to  an  heir  or  legatee  after 
the  estate  is  ripe  for  distribution  and  the 
fund  ought  to  be  paid  over,  does  not  stand  on 
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the  basis  of  such  a  continuing  executory 
trust  If  on  the  face  of  the  petition  it  ap- 
pears that  the  action  is  barred  by  the  stat- 
ute of  limitations,  a  demurrer  will  lie  on 
that  ground.  If  It  does  not  so  appear,  a  plea 
is  the  proper  method  of  setting  up  the  de- 
fense. In  some  cases,  where  it  was  doubtful 
when  the  right  of  action  had  accrued,  or 
whether  a  trust  was  continuing,  a  plea  was 
held  to  be  the  more  appropriate  mode  of  de- 
fense. Coney  v.  Home,  93  Ga.  723,  20  S. 
E.  213;  Lane  v.  Lane,  87  Ga.  268,  13  S.  E. 
335.  In  some  of  the  decisions  suit  was  de- 
layed until  long  after  returns  had  been  made, 
or  after  an  administrator  had  been  dischar- 
ged, and  the  plaintiffs  were  held  to  be  bar- 
red. But  the  real  test  is,  when  did  the  right 
of  action  accrue?  From  that  time  the  statute 
begins  to  run,  unless  suspended  for  some 
reason  provided  by  law.  As  already  shown, 
the  plaintiffs  alleged  that  the  right  of  ac- 
tion which  they  sought  to  enforce  accrued 
prior  to  January  1,  1867,  and  suit  was  filed 
nearly  40  years  later.  The  suit  was  barred, 
and  the  petition  was  properly  dismissed. 
We  have  not  dealt  with  the  question  of  the 
right  of  the  plaintiffs  to  bring  suit  to  recover 
the  distributive  share  of  their  mother  and 
grandmother,  as  her  heirs  or  descendants, 
without  showing  that  there  was  no  adminis- 
tration, or  that  they  had  the  assent  of  the 
administrator  on  her  estate,  because,  under 
what  has  been  said  above,  they  were  barred 
on  the  face  of  their  petition.  See  on  the  gen- 
eral subject,  Aklns  v.  Hill,  7  Ga.  573;  Jacobs 
V.  Pou,  18  Ga.  846;  Morgan  y.  Woods,  ti!9 
Ga.  599  (4);  Hartley  v.  Head,  71  Ga.  95; 
Payne  v.  Bowdrle,  110  Ga.  549  (3),  557,  36 
S.  E.  89. 

4.  The  proposed  amendment  set  out  mere 
legal  conclusions,  not  facts.  It  would  not 
have  cured  defects  in  the  petiticm,  and  was 
properly  rejected. 

Judgment  afllrmed.  All  the  Justices  concur 
except  HOLDEN,  J.,  not  presiding. 

(129  Ga.  OS) 

PEARSON  V.  COURSON  et  al. 
(Supreme  Court  of  Georgia.     Dec.  20,    1907.) 

1.  VBNDOB  and   PUBGHASEB—RBIiATION^SUB- 
STITUTION  OF  PARTIES. 

Where  a  vendor  and  vendee  of  land,  under 
an  executory  contract  of  sale,  agree  with  a  third 
person  that  such  person  is  to  take  the  place  of 
the  original  vendor,  and  is  to  make  the  vendee  a 
deed  upon  payment  to  such  third  person  of  the 
balance  of  the  purchase  money,  such  third  ];>er- 
son,  by  substitution,  sustains  the  relation  of 
vendor  to  the  original  vendee. 

2.  Specific  Pebfobuanob  —  Vkndkb  in  Pos- 
session—Defenses. 

A  vendee  in  actual  possession,  under  an  ex- 
ecutory; contract  for  the  purcliase  of  land,  may, 
in  equity,  upon  full  payment  of  the  purchase 
price,  compel  the  execution  of  a  deed.  His  rem- 
edy will  not  be  defeated  by  the  fact  that  the 
vendor,  who  did  not  have  record  title,  but  who 
had  contracted  for  title,  caused  the  deed  to  be 
executed  to  a  volunteer,  and  not  to  himself.  In 
such  case  the  volunteer  may  be  required  to  exe- 
cute the  deed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Specific  Performance,  |  196.] 


3.  Same— Pasties— Quieting  Title. 

In  a  suit  against  the  vendor  and  the  volun- 
teer for  all  the  relief  mentioned  in  the  fore- 
going headnote,  the  person  who,  at  the  instance 
of  the  vendor,  executed  the  deed  to  the  volunteer, 
was  not  a  necessary  party,  (a)  If  the  vendor 
and  volunteer  are  both  parties  to  the  suit,  th^ 
vendee  mav  also,  as  agamst  them,  obtain  a  de- 
cree establishing  his  title  and  quieting  the  right 
to  possession. 

4.  SAICB— BUJi— AlCENDMENT. 

In  a  suit  of  the  character  indicated  by  the 
foregoing  headnotes,  the  plaintiff  may  amend  by 
alleging  that  the  deed  to  the  volunteer  had  not 
been  delivered,  but  the  plaintiff  would  assume 
the  consequences  of  the  effect  of  so  amending. 
6.  Pasties— Stbikino  Unnecessabt  Pabtiss. 
The  plaintiff  may  as  a  matter  of  right  strike 
the  name  of  one  o£  several  defendants,  where 
such  defendant  prays  no  relief  against  the  plain- 
tiff or  any  codefendant,  but  in  so  amending  the 
plaintiff  takes  the  risk  of  the  effect  which  the 
exercise  of  the  right  may  have  on  the  case. 

[Ed,  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  37,  Parties,  §§  100-107.1 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Hancock  Coun- 
ty; H.  M.  Holden,  Judge. 

Suit  by  Henry  Pearson  against  T.  N.  Cour- 
Bon  and  others  for  specific  performance. 
From  a  decree  dismissing  the  bill,  plaintiff 
brings  error.    Reversed. 

This  is  a  suit  to  compel  the  specific  per- 
formance of  a  contract  for  the  conveyance  of 
land  and  for  other  relief.  It  was  dismissed 
on  general  demurrer,  and  the  plaintiff  ex- 
cepted. The  declaration,  in  substance,  alleg- 
ed the  following:  Mrs.  Guill  was  the  owner 
of  a  tract  of  land.  She  sold  it  to'  Pearson, 
the  plaintiff,  giving  him  a  bond  for  title  and 
taking  notes  for  the  purchase  money.  By  her 
permission,  Pearson  immediately  entered  and 
continuously  remained  in  actual  possession 
until  the  filing  of  the  suit.  While  in  pos- 
session, after  Pearson,  by  payments,  had  re- 
duced the  amount  owing  on  the  purchase 
money  to  |224,  Mrs.  Guill  conveyed  the  land 
to  Lewis,  and  transferred  to  him  the  pur- 
chase-money notes  for  said  balance.  After- 
wards, and  while  the  balance  of  |224  was 
owing  on  account  of  the  purchase  money, 
Pearson  entered  Into  an  agreement  with  Lewis 
and  one  T.  N.  Courson,  to  the  effect  that 
Courson  should  pay  Lewis  the  said  balance 
of  purchase  money  and  take  a  deed  from  Lew- 
is; that  Pearson  should  repay  the  |224  to 
Courson,  and  interest  thereon  at  the  rate  of 
10  per  cent  per  annum,  said  amount  pay- 
able by  delivery  to  T.  N.  Courson  of  800 
pounds  of  lint  cotton  in  the  fall  of  each 
year,  to  be  sold  at  the  current  prices,  and 
to  be  applied  as  payments  of  the  balance  due 
on  said  purchase  money,  until  a  sufficient 
sum  had  thus  been  realized  to  repay  the  debt, 
at  which  time  Courson  should  convey  the  land 
to  Pearson;  that  under  this  arrangement  T. 
N.  Courson  paid  the  |224  to  Lewis,  but,  in- 
stead of  having  the  deed  made  to  himself, 
Courson,  without  Pearson's  knowledge  or  as- 
sent, had  Lewis  make  the  deed  to  N.  C.  Cour- 
son, the  father  of  T.  N.  Courson,  who  paid 
no  consideration,  and  who  was  in  no  wise  oon* 
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nected  with  the  transaction  nor  had  any 
Interest  therein.  N.  C.  CJouraon  afterwards 
died,  and  T.  N.  Coorson  was  executor  of  his 
will.  Suflttclent  cotton  was  delivered  to  T.  N. 
CJourson  to  repay  the  $224,  with  interest,  and 
a  deed  in  pursuance  of  the  contract  was  de- 
manded and  refused.  T.  N.  Courson  not  only 
refused  to  execute  a  deed,  but  asserted  title 
and  sought  to  compel  Pearson  to  pay  rent 
The  suit  was  brought  against  T.  N.  Courson 
as  an  individual  and  as  an  executor.  Among 
other  things,  the  plaintiff  prayed  "that  the 
contract  between  your  petitioner  and  Dr.  T.  N. 
CJourson  as  verbally  alleged  be  specifically  per- 
formed ;  that  a  decree  of  this  court  be  enter- 
ed declaring  your  petitioner  to  be  the  owner 
of  the  above-described  land;  that  his  pos- 
session be  quieted  as  against  the  claims  of 
Dr.  T.  N.  Courson  and  of  the  estate  of  N.  C. 
Courson,  deceased."  It  was  sought  to  amend 
the  declaration  by  striking  therefrom  T.  N. 
Courson  In  his  representative  character,  leav- 
ing the  case  to  stand  against  him  in  his  in- 
dividual capacity  only.  Also  by  alleging  that 
the  deed  from  Lewis  to  N.  C.  Courson  had 
never  been  delivered.  The  judge  refused  to 
allow  the  amendment  The  plaintiff  excepted 
to  the  order  refusing  the  allowance  of  the 
amendment,  as  well  as  to  the  judgment  dis- 
missing his  petition  on  general  demurrer. 

R.  L.  Merrltt,  for  plaintiff  in  error.  Sea- 
born Reese  and  Wm.  H.  Burwell,  for  defend- 
ant in  error. 

ATKINSON,  J.  1.  Under  the  allegations 
of  the  petition,  while  Pearson  was  in  actual 
possession  under  an  executory  contract  to 
buy.  Lewis  bought  from  Mrs.  Guill,  taking  a 
deed  and  agreeing,  upon  payment  of  the  bal- 
ance of  the  purchase  money,  to  execute  a 
deed  to  Pearson.  This  agreement  was  rati- 
fied by  Pearson,  who  continued  to  pay  in- 
terest to  Lewis,  and  otherwise  manifested 
his  consent  to  the  transaction.  Under  these 
circumstances,  Lewis  assiimed  the  position  of 
Mr&  Guill,  and  the  relation  of  vendor  and 
vendee  arose  between  Lewis  and  Pearson. 
By  the  subsequent  contract  between  Lewis 
and  Pearson  and  T.  N.  Courson,  T.  N.  Cour- 
son assumed  the  position  of  Lewis,  and  the 
relation  of  vendor  and  vendee  arose  between 
T.  N.  Courson  and  Pearson. 

2.  After  the  relation  of  vendor  and  vendee 
arose  between  T.  N.  Courson  and  Pearson, 
the  latter  paid  to  the  former  all  the  purchase 
money.  Under  a  familiar  rule,  stated  in  Civ. 
Code,  §  4087,  and  numerous  decisions  cited 
thereunder,  full  payment  of  the  purchase 
money,  with  nothing  more  to  be  done  by 
Pearson  in  order  to  comply  with  his  contract, 
entitled  Pearson  to  the  remedy  of  specific 
performance.  His  remedy  was  not  defeated 
by  the  fact  that  after  the  agreement  between 
Lewis  and  Pearson  and  T.  N.  Courson,  and 
before  the  purchase  money  had  been  paid,  but 
while  Pearson  was  in  actual  possession,  T. 
N.  Courson,  without  Pearson's  knowledge  or 
consent  induced  Lewis  to  make  the  deed,  not 


to  himself,  but  to  his  father,  N.  C.  Courson, 
a  mere  volunteer,  who  was  not  a  party  to 
the  contract,  nor  had  paid  value.  Under 
these  circumstances,  N.  C.  Courson  could, 
under  no  theory  involved  in  the  facts  alleged, 
acquire  as  against  Pearson  a  title,  either 
from  Lewis  or  T.  N.  Courson,  except  sub- 
ject to  Pearson's  rights.  He  was  a  mere  sub- 
stitute offered  by  T.  N.  Courson  as  a  deposi- 
tary for  the  record  title.  After  payment  of 
the  purchase  money  to  T.  N.  Courson,  In  ad- 
dition to  other  possible  remedies,  Pearson 
could,  in  equity,  compel  N.  C  Courson  to  ex- 
ecute a  deed.  Pomeroy  on  Con.  (2d  Ed.)  | 
465;  Bryant  v.  Booze,  55  Oa.  438.  In  this 
instance  Pearson  resorted  to  that  remedy. 

3.  Lewis  was  not  a  necessary  party,  be- 
cause the  remedy  adopted  by  Pearson  was  no 
attack  upon  the  deed  executed  by  Lewis. 
On  the  contrary,  it  was  an  adoption  of  the 
deed.  The  effort  was  merely  to  ratify  the 
deed  which  Lewis  had  made,  and  to  obtain 
a  decree  which  would  pass  the  record  title 
on  to  the  person  intended  by  the  contract 
In  view  of  the  remedy  adopted,  Lewis  had 
no  possible  interest  Involved.  The  only  per- 
sons whose  Interests  could  be  affected  were 
the  two  Coursons,  both  of  whom  were  prop- 
erly before  the  court  as  parties  defendant 
With  them  before  the  court  full  equity  could 
be  administered;  and  it  would  therefore  be 
competent  for  the  court,  also,  as  against 
them,  to  enter  a  decree  judicially  establish- 
ing the  title  of  Pearson  and  quieting  the 
right  to  possession.  The  petition  was  not 
amended.  It  was  erroneous  to  dismiss  the 
case  on  general  demurrer. 

4.  The  proposed  amendment  averring  that 
the  deed  from  Lewis  to  N.  C.  Courson  was 
not  delivered  would  have  materially  affected 
the  plaintifTs  case,  and.  In  order  to  obtain 
a  decree  for  specific  performance,  would 
have  rendered  Lewis  a  necessary  party.  If 
the  deed  had  not  been  delivered,  the  record 
title  would  still  be  In  Lewis,  and  he  would 
have  a  right  to  be  heard  before  It  could  be 
adjudicated  out  of  him.  There  was  no  offer 
to  make  him  a  party.  But  other  relief, 
founded  upon  a  perfect  equity,  the  equiva- 
lent of  legal  title,  was  sought  in  a  decree  ju- 
dicially establishing  Pearson's  title  as  against 
the  two  Coursons,  and  quieting  his  posses- 
sion as  against  their  claims.  Sufficient  al- 
legations were  made  to  have  authorized  a 
decree  of  this  character,  although,  for  the 
reasons  already  stated,  no  decree  against 
Lewis  requiring  him  to  make  a  deed  could 
be  made.  Allegations  in  the  original  peti- 
tion which  were  sufficient  to  authorize  that 
character  of  relief  were  certainly  sufficient  to 
amend  by.  The  amendment  was  germane 
upon  that  feature  of  the  case,  and  was  not  of 
such  character  as  to  add  or  substitute  a  new 
cause  of  action.  Its  effect  was  elimtnative, 
not  additional  or  substitutive.  The  relief  ob- 
tainable with  the  amendment  allowed  would 
not  be  as  extensive  as  if  it  were  not  allow- 
ed, but,  under  the  allegations  in  the  present 
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case,  that  is  a  m«re  matter  of  choice  for  the 
plaintiff. 

5.  So,  too,  with  respect  to  the  amendment 
offering  to  strike  the  name  of  N.  C.  Ck>ur8on 
as  a  party  defendant  The  plaintiff  has  the 
right  at  any  time,  hy  amendment*  to  strike 
the  name  of  one  or  more  defendants,  pro- 
vided a  codefendant  h^is  not  prayed  for  any 
relief  against  such  defendant,  or  cross-relief 
has  not  heen  prayed  against  the  plaintiff, 
but  in  so  amending  the  plaintiff  must  abide 
the  consequences.  Coston  y.  Coston,  66  Ga. 
382;  Walker  y.  Wadley,  124  Ga.  275  (6).  52 
S.  E.  904.  In  this  case  T.  N.  Courson,  the 
only  codefendant,  had  not  prayed  for  any  re: 
lief  against  the  estate  of  N.  C.  Courson,  nor 
liad  any  cross-relief  been  prayed  against  the 
plaintiff.  The  plaintiff  should  haye  been  al- 
lowed to  amend  by  striking  the  name  of  the 
legal  representatiye  of  such  estate  as  a  par- 
ty defendant. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  HOLDEN,  J.,  not  presiding. 


(129  Oa.  e68) 

FLOYD  et  al.  y.  BIOKETSON  et  al. 
{Supreme  Court  of  Georgia.     Dec.   21,   lOOT.) 

1.  Adverse  Possession—Husband  and  Wife 

— CJONyEYANCEBT   WiFB  TO    HUSBAND— StT- 

PEBIOB  CJouBT— Allow ANOE—CoLOB  OF  Ti- 
tle. 

A  deed  made  by  a  wife  to  her  husband  in 
pursuance  of  a  sale  by  her  to  him,  without  the 
same  being  allowed  by  the  superior  court  of  the 
county  of  her  domicile,  though  void  as  title,  may 
be  good  as  color. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Adverse  Possession,  §  483.] 

2.  Same— Recobd. 

Record  of  a  deed  executed  in  1889  was  not 
necessary  in  order  for  it  to  operate  as  color  of 
title,  so  that  possessioi^of  a  part  of  the  tract  of 
land  therein  conveyed  would  constructively  ex- 
tend to  the  limits  of  the  lot  or  known  tract 
described  in  it 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
yol.  1,  Adverse  Possession,  §  468.] 

3.  Adminibtbatobs— Sale  of  LiANDS--OBDEBr- 
MiNUTES— Signing. 

An  order  granted  by  the  court  of  ordinary 
authorizing  an  administrator  to  sell  the  lands 
belonging  to  the  estate  of  his  intestate,  in  all 
respects  regular,  except  that  it  was  not  signed 
by  the  ordinary,  is  valid,  if  entered  on  the  min- 
utes of  the  court  of  ordinary  and  they  are  signed 
by  the  ordinary;  and,  in  the  absence  of  any 
proof  to  the  contrary,  it  will  be  presumed  that 
the  ordinary  signed  the  minutes. 

•4.  Same— Administbatob's  Deed— Reoitalb. 

"A  recital  in  an  administrator's  deed  of  a 
compliance  with  all  the  requisites  of  the  law 
necessary  to  be  done  after  the  order  of  sale  is 
granted  Is  prima  facie  evidence  that  those  requi- 
sites were  complied  with." 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  22,  Eixecutois  and  Administrators,  §  1604.] 

-5.  Same— Evidence. 

The  administrator's  deed  admitted  in  evi- 
dence in  the  present  case,  though  not  ^ood  as 
'OOlor  of  title  during  the  life  estate  therem  crea- 
ted, was  admissible  in  evidence  for  whatever 
light  it  might  shed  upon  the  bona  fides  of  the 
husband  in  the  subsequent  transaction,  where- 
in his  wif^  conveyed  to  him  a  portion  of  the 
land  covered  by  this  deed. 


6.  Witnesses— CoMFETENCT— Relation. 

Where,  in  a  suit  involvinff  the  title  to  land, 
the  plaintiffs  relied  upon  a  deed  from  the  de- 
ceased husband  of  one  of  the  defendants,  and  the 
defendants  contended  that  such  deed  was  void, 
and  that,  when  it  was  executed,  the  legal  title 
to  the  land  was  in  the  grantor's  wife,  where  it 
had  since  remained,  her  son  by  such  grantor  was 
not,  by  reason  of  this  relationship  on  his  part, 
incompetent  to  testify  to  declarations  of  his 
father,  prior  to  the  making  of  the  de^d,  in  dis- 
paragement of  his  title  to*  the  land  in  question. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
yol  50,  Witnesses,  $  120.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Coffee  County ; 
T.  A.  Parker,  Judge. 

Action  by  Rebecca  Ricketson  and  others 
against  Roan  Floyd  and  others.  From  an 
order  granting  a  temporary  injunction,  de- 
fendants bring  error.    Reversed. 

Rebecca  Ricketson  and  her  children,  Fan- 
nie M.  and  Jesse  C.  Ricketson*  brought  an 
equitable  petition  against  Roan  Floyd  to  en- 
Join  him  from  cutting  the  timber  on  the  east 
half  of  lot  113,  in  the  Sixth  district  of  Coffee 
county,  alleging  his  insolyency  and  that  the 
damages  from  his  cutting  the  timber  would 
be  irreparable.  The  defendant  answered  that 
he  was  cutting  the  timber  as  the  agent  of 
his  mother,  Rhoda  Floyd,  who  owned  the 
timber  and  the  land  upon  which  it  grew. 
Rhoda  Floyd,  upon  her  petition,  was  made  a 
party  defendant  to  the  case.  She  alleged  in 
her  petition  that  she  was  the  owner  of  all. of 
said  lot  113,  was  the  widow  of  R.  P.  Floyd, 
and  that  on  Noyember  13»  1889,  she  made  a 
deed  to  the  east  half  of  such  lot  to  him 
wherein  the  consideration  expressed  was 
$245,  that  this  deed  and  pretended  sale  was 
not  approved  or  allowed  by  an  order  of  the 
Judge  of  the  superior  court  of  her  domicile, 
and,  being  a  pretended  sale  by  her  to  her 
husband,  was  therefore  void.  Upon  the  inter- 
locutory hearing,  the  plaintiffs  introduced  a 
warranty  deed  from  Timothy  Klrkland  to 
Henry  Peterson,  dated  July  21,  1840,  and  re- 
corded October  9,  1863,  conyeying  all  of  lot 
113,  in  the  Sixth  district  of  Coffee  county, 
Oa.  They  also  introduced  a  deed  from  Henry 
Peterson  to  Mark  Lott,  dated  December  30, 
1840,  recorded  January  4,  1907,  conyeying  the 
same  premises.  They  then  introduced,  oyer 
the  objection  of  defendants,  a  deed  from  the 
administrator  of  Mark  Lott  copy  from  the 
minutes  of  the  court  of  ordinary  of  Coffee 
county  of  an  order  granting  leave  to  such 
administrator  to  sell  the  land  belonging  to 
his  intestate,  and  a  certificate  from  the  clerk 
of  such  court,  which  were,  respectiyely,  as 
follows : 

"State  of  Georgia,  Coffee  County.  This  in- 
denture made  this  the  first  day  of  January 
in  the  year  eighteen  hundred  and  sixty  seven 
between  Blisha  Lott,  administrator  of  the 
goods  and  chattels  rights  and  credits  and 
which  were  of  Mark  Lott  deceased  of  the 
first  part  and  Reuben  P.  Floyd  of  the  second 
part.  Witnesseth,  that  whereas  the  ordinary 
of  said  county  of  Coffee  county  did  at  his 
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court  holde  In  the  month  of  October  last  past 
to  empower  the  ^aid  Elisba  Lott  as  adminis- 
trator as  afore  said  to  sell  and  dispose  of  all 
he  real  estate  of  the  said  Mark  Lott  deceased 
and  whereas  the  said  Elisha  Lott  having  pub- 
lished notice  of  said  sale  for  sizt  days  In 
a  gazette  published  In  the  city  of  Quitman 
Brooks  and  said  count  and  having  complied 
I'lth  all  the  requistins  of  the  law  therein 
did  on  the  first  Tuesday  of  this  present 
month  prcead  to  expose  the  lott  of  land 
hereinafter  described  fore  the  sale  at  the 
court  house  between  the  houres  In  said  coun- 
ty between  the  hours  limited  by  law  for  sales 
and  whereas  the  said  R.  P.  E^oyd  bought 
sa  d  lot  of  land  no.  113  and  for  the  sum  of 
flf\y  three  dollars  which  was  the  biggest  sum 
bid  for  the  said  lot  no.  113  the  said  Elisha 
Lott  administrator  as  fore  said  sum  of  fifty 
three  dollars  paid  the  receipt  where  of  Is 
hereby  acknowledged  has  granted  bargain 
and  sold  the  said  lot  of  land  113  to  be  de- 
livered to  said  R.  P.  Floyd  at  the  death  of 
said  Rodey  Floyd  at  close  of  dowry,  con- 
veyed unto  R.  P.  Floyd  and  by  these  presents 
does  grant  bargen  sell  unt  R.  P.  Floyd  and 
convey  into  Mark  Lott  his  airs  and  assigns 
a  lot  of  land  in  the  6  Destrlct  appllng  now 
Coffee  county,  known  in  the  pland  of  said 
county  as  lot  number  113  in  the  said  Sixth 
destrict  of  apling  now  Coffee  county  to  have 
and  to  hold  the  said  primlses  to  the  said 
Mark  Lott  his  heirs  and  assigns  for  ever  In 
testimony  whereof  the  said  Elisha  Lott  ad- 
ministrator has  hereto  set  his  hand  and  seale 
this  day  and  year  above  written. 

"Elisha  Lott    [Ll  S.]" 

"John  Barber. 

"J.  W.  Overstreet,  J.  P." 

"Court  of  Ordinary,  November  term,  1866. 
Whereas  Elisha  Lott  administrator  on  the 
estate  of  Mark  Lott  deceased  made  applica- 
tion for  citation  for  leave  to  sell  all  the 
land  belonging  to  said  estate,  ordered  that 
Elisha  Lott  administrator  have  leave  to  sell 
said  land." 

"Ordhiary's  OSice — ss. :  I,  W.  P.  Ward, 
>  ordinary  and  ex  officio  clerk  of  the  court  of 
i)rdlnary  of  said  county,  do  hereby  certify 
that  I  have  compared  the  foregoing  copy  of 
order  to  sell  lands  belonging  to  estate  of 
Mark  Lott,  deceased,  as  recorded  in  minutes 
book  'A'  page  331  with  the  original  record 
•dicreof,  now  remaining  in  this  office,  and  the 
flame  is  a  correct  transcript  therefrom,  and 
of  the  whole  of  such  original  record.  In 
testimony  whereof,  1  have  hereunto  set  my 
hand  and  affixed  the  seal  of  the  court  of 
ordinary,  this  the  10th  day  of  May,  1907. 
"W.  P.  Ward, 
Ordinary  and  Ex  Officio  O.  O.  O." 

Plaintiffs  also  introduced  a  warranty  deed 
from  R.  P.  Floyd  to  Rebecca  Ricketson  and 
her  two  children,  Fannie  Missouri  Ricketson 
and  Jesse  Clifford  Ricketson,  dated  June  14, 
1898,  recorded  January  2,  1899,  conveying  the 
east  half  of  lot  113,  in  the  Sixth  district  of 


Coffee  county,  Ga. ;  the  consideration  recited 
being  "one  dollar  and  services  to  be  render- 
ed during  his  (Floyd's)  lifetime."  Evidence 
for  the  plaintiffs  tended  to  show  that  tbere 
were  some  25  to  40  acres  of  cleared  land 
on  the  east  half  of  lot  113,  which  had  beea  in 
cultivation  for  many  years,  and  that  R.  P. 
Floyd  was  In  adverse/ possession  of  this  half 
lot  from  the  date  of  the  deed  ftom  Rhoda 
Floyd  to  him  until  the  execution  of  the  deed 
by  him  to  the  plaintiffs,  and  that  plaintiffs 
were  in  adverse  possession  of  the  same  from 
the  date  of  the  deed  from  R.  P.  Floyd  to  them 
until  some  time  in  June,  1905.  Plaintiff^ 
•also  introduced  evidence  showing  the  Insol- 
vency of  both  Roan  Floyd  and  Rhoda  Floyd, 
and  ttiat  the  cutting  of  the  timber  in  ques- 
tion would  result  in  irreparable  damages, 
which  evidence  was  not  controverted  by  de- 
fendants. Defendants  contended  that  the  con- 
sideration of  the  deed  from  R.  P.  Floyd  to 
plaintiffs  was  based  upon  an  immoral  oon- 
sideration,  viz.,  a  promise  and  contract  on 
the  part  of  Rebecca  Ricketson  of  concubinage 
for  life  with  R.  P.  Floyd.  Defendants  Intro- 
duced evidence  tending  to  prove  such  con- 
tention,  while  plaintiffs  submitted  evidence 
tending  to  disprove  it  Plaintiffs  put  in  evi- 
dence an  affidavit  of  Rhoda  Floyd  to  the  ef- 
fect that  she  married  R.  P.  Floyd  in  1864, 
and  that,  soon  after  the  marriage,  lie  went 
upon  lot  of  land  113,  and  lived  thereon  until 
the  time  of  his  death.  In  another  affidavit 
of  Rhoda  Floyd,  put  in  evidence  by  defend- 
ants, she  said,  in  effect,  that  she  and  K,  P. 
Floyd  lived  together  for  20  years  or  more 
after  their  marriage,  and  then  separated  on 
account  of  his  attentions  to  Rebecca  Ricket- 
son, and  that  after  such  separation  he  built 
a  one-room  house  on  the  east  half  of  lot 
113,  and,  further,  "that  the  husband  of  de- 
ponent, after  building  the  house  above  men- 
tioned, requested  this  deponent  to  make  him 
a  deed  to  the  east  half  of  said  lot  of  land, 
which  request  was  refused  by  deponent ;  that 
the  said  R.  P.  Floyd  proposed  to  make  a  deed 
to  deponent  to  the  west  half,  thereby  relin- 
quishing whatever  claim  he  might  have,  If 
any,  to  the  west  half,  and  for  deponent  to 
make  him  a  deed  to  fhe  east  halt  proposing 
in  this  way  to  divide  said  lot  of  land,  but 
deponent,  owning  the  entire  lot,  bitterly  re- 
fused to  make  the  deed ;  that  she  finally  con- 
sented to  make  the  deed  in  question,  and  did 
make  the  deed,  which  is  now  relied  upon  by 
the  plaintiffs  In  the  above  stated  case,  all 
of  which  was  done  contrary  to  the  wishes 
of  deponent;  that  the  deed  above  mentioned 
was  not  a  gift;  that  there  is  a  consideration 
expressed  therein,  which  the  said  R.  P.  Floyd 
claimed  to  have  paid,  by  making  deponent  a 
deed  to  the  west  half  of  said  lot;  that  said 
deed  was  not  authorized  or  approved  by  the 
judge  of  the  superior  court  as  required  by 
law."  A  witness  for  plaintiffs  testified  that 
R.  P.  Floyd  deeded  to  Rhoda  Floyd  the  west 
half  of  lot  113,  in  the  Sixth  distrijct  of  Coffee 
county,  and  she  deeded  to  him  the  east  half 
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of  tblB  lot;  and  that,  when  Bhoda  Floyd 
made  the  deed  to  R.  P.  Floyd,  he  took  pos- 
session of  the  east  half  of  the  lot  and  built 
houses  and  outhouses,  and  opened  up  a  farm 
thereon,  and  lived  upon  the  same  until  his 
death.  When  the  administrator's  deed  above 
set  forth,  the  copy  from  the  minutes  of  the 
court  of  ordinary  of  the  order  authorizing  the 
sale  by  the  administrator,  and  the  certificate 
from  the  clerk  of  that  court  were  offered  in 
evidence,  defendants  made  the  following  ob- 
ieetions  to  the  admission  of  the  same:  (1) 
They  were  irrelevant  and  immaterial.  (2) 
The  deed  was  not  "connected  with  a  good  and 
perfect  title  from  the  state  or  any  other 
source."  (3)  It  purported  "to  convey  a  re- 
versionary interest  to  be  enjoyed  after  the 
death  of  one  of  the  defendants  in  the  present 
case,  and,  delaying  possession  of  the  land  in 
controvert^  until  the  death  of  said  defend- 
ant, is  not  admissible  as  color  of  title.'*  (4) 
The  order  of  the  ordinary  autliorizing  the  ad- 
ministrator to  sell  the  land  was  not  signed  or 
issued  by  the  ordinary  of  Coffee  county.  (5) 
It  does  not  appear  from  the  deed  tliat  the 
sale  was  advertised  the  requisite  number  of 
days  as  required  by  law ;  and  it  does  not  ap- 
pear that  the  sale  was  advertised  in  the  of- 
ficial organ  of  CJoffee  county.  These  objec- 
tions were  overruled. 

Defendants  offered  in  evidence  the  follow- 
ing affidavit  of  Perry.  Floyd:  "That  he  is  a 
son  of  B.  P.  Floyd,  now  deceased,  and  Mrs. 
Rhoda  Floyd,  one  of  the  defendants  in  the 
present  case,  now  in  life ;  that  deponent  heard 
his  father  say  before  he  made  the  deed  to  the 
eafit  half  of  lot  No.  113,  in  the  Sixth  district 
of  Coffee  county,  Ga.,  to  Rebecca  Ricketson, 
tliat  he  knew  that  he,  R.  P.  Floyd,  had  no 
title  to  said  land  under  the  law,  but  that  he 
intended  to  hold  it  with  his  gun  or  die ;  that 
deponent  heard  him  make  this  statement  sev- 
eral times;  and  that  Rebecca  Ricketson  was 
present  and  heard  the  same.*'  The  Judge  re- 
jected this  affidavit,  and  refused  to  consider 
the  same,  on  the  ground  that  Perry  Floyd  was 
interested  in  the  result  of  the  litigation,  by 
reason  of  being  the  son  of  Rhoda  Floyd.  De- 
fendants also  introduced  the  record  of  a  suit 
brought  by  them  against  the  plaintiffs  in  the 
present  case  for  the  recovery  of  the  east  half 
of  lot  113,  in  the  Sixth  district  of  Coffee  coun- 
ty, on  which  the  timber  in  controversy  is 
situated,  from  wlilch  it  appeared  that  said 
suit  had  been  filed  in  the  office  of  the  clerk 
of  the  superior  court  of  Coffee  county  on 
September  12,  1905,  and  had  been  withdrawn 
by  plaintiffs  on  October  2,  1906,  and  that 
the  pleadings  therein  showed  that  the  same 
issues  were  raised  therein  in  respect  to  the 
title  to  the  land  as  in  the  present  case. 

The,  judge  granted  a  temporary  injunction, 
and  defendants  excepted. 

Lankford  &  Dick^rson,  for  plaintiffs  in  er- 
ror. Levi  O'Steen  and  J.  W.  Quincey,  for 
defendants  in  error. 


FISH,  C.  J.  (after  stating  the  facts  as 
above).  1,  2.  If  upon  the  separation  of  R.  P.. 
Floyd  and  his  wife,  Rhoda  Floyd,  she,  on 
November  13,  1889,  conveyed  to  him  the  east 
half  of  lot  113,  in  consideration  of  a  givoi 
sum  of  money,  or  in  consideration  of  his 
then  conveying  to  her  the  west  half  of  tills 
lot,  and  he  thereupon  entered  into  posses- 
sion of  the  east  half  of  the  lot,  improved  the 
same,  by  opening  up  a  farm  and  building 
houses  thereon,  and  continued  in  adverse  pos- 
session until  he  conveyed  such  east  half  to 
plaintiffs  on  June  14,  1898,  then,  without 
more,  the  judge  was  authorized  to  find  that 
plaintiffs  had  title  to  the  land  in  question  by 
prescription  under  color.  The  deed  from 
Rhoda  Floyd,  under  which  R.  P.  Floyd  went 
into  possession,  and  held  possession  for  more 
than  seven  years,  w<is  executed  in  1889,  and 
did  not  have  to  be  recorded  in  order  for  his 
actual  possession  thereunder  of  a  part  of  the 
tract  of  land  therein  described  to  become 
constructive  possession  of  the  entire  tract, 
and  to  be  the  foundation  for  a  prescription, 
under  color  of  title,  as  to  the  whole  of  the 
premises  described  in  the  deed.  As  he  held 
actual  adverse  possession  of  a  portion  of  the 
east  half  of  lot  113,  tinder  color  of  title  to  the 
whole  of  the  same,  for  more  than  seven  years 
before  he,  in  1898,  conveyed  this  half  lot  to 
the  plaintiffs,  title,  by  prescription,  thereto 
had  ilpened  in  him,  and  his  deed  to  the 
plaintiffs  transferred  it  to  them,  if  such  deed 
were  otherwise  valid.  Roberson  v.  Downing 
Co.,  120  Ga.  833  (4),  48  S.  E.  429,  102  Am. 
St  Rep.  128;  O'Brien  v.  Fletcher,  123  Ga. 
427,  51  S.  B.  405.  This  is  true,  although  the 
deed  to  R.  P.  Floyd  from  his  wife,  Rhoda 
Floyd,  might  be  void  as  title,  because  made 
in  pursuance  of  a  sale  of  her  separate  es- 
tate to  her  husband,  without  such  sale  hav- 
ing been  allowed  by  an  order  of  the  superior 
court  of  her  domicile;  for,  while  such  deed 
may  have  been  void  as  title,  it  was  neverthe- 
less good  as  color  of  title,  if  there  were  no 
fraud  in  its  procurement,  and  from  the  evi- 
dence there  seems  to  have  been  none. 

3.  The  court  did  not  err  in  admitting  in 
evidence  the  deed  executed  by  the  adminis- 
trator of  the  estate  of  Mark  Lott,  over  the  ob- 
jections of  the  defendants;  the  deed  being 
accompanied  by  a  certified  copy  from  the 
minutes  of  the  court  of  ordinary  of  Coffee 
county  of  an  order,  granted  at  the  November 
term,  1866,  authorizing  the  maker  of  the 
deed,  as  administrator  of  the  estate  of  Mark 
Lott,  deceased,  to  sell  all  the  land  belonging 
to  such  estate.  Although  it  does  not  appear 
that  either  the  order  or  the  minutes  was  sign- 
ed by  the  ordinary,  yet,  as  it  was  entered  on 
the  minutes,  it  will  be  presumed,  in  the  ab- 
sence of  proof  to  the  contrary,  that  the  ordi- 
nary signed  the  minutes,  which  was  equiva- 
lent to  signing  the  order.  See  Sweeney  v. 
Sweeney,  119  Ga.  76,  46  S.  B.  76,  100  Am.  St 
Rep.  159. 

4.  Nor  was  there  any  merit  in  the  objec- 


912 


59  SOUTHEASTERN  REPORTER, 


(Ga. 


tion  to  the  deed  that  It  did  not  appear  there- 
from that  the  sale  was  advertised  for  the  req- 
uisite number  of  days  required  by  law  and 
hi  the  official  organ  of  Coffee  <»unty.  The 
deed  recited  that  the  administrator,  "having 
complied  with  all  the  requlstlns  [requisites?] 
of  the  law,"  etc.  "A  recital  In  an  adminis- 
trator's deed  of  a  compliance  with  all  of  the 
requisites  of  the  law  necessary  to  be  done 
after  tlie  order  of  sale  is  granted  Is  prima 
facie  evidence  that  these  requisites  were  com- 
plied with."  Davie  v.  McDanlel,  47  Ga.  195 ; 
Civ.  Code  1895,  §  3454. 

5.  While  this  deed  was  not  connected  with 
a  good  and  sufficient  title  from  the  state  or 
from  any  other  source,  and  taken  alone,  or 
in  connection  with  the  prior  deeds  Introduc- 
ed, one  to  Mark  Lott  and  the  other  to  his 
grantor,  did  not  show  a  perfect  title,  and 
there  was  no  evidence  that  tiae  defendant 
Rhoda  Floyd  claimed  under  this  administra- 
tor's deed,  so  as  to  make  It  the  common  source 
of  title  claimed  by  plaintiffs  and  defendants, 
still  the  deed  was  admissible  in  evidence. 
Our  construction  of  the  Instrument  Is  that 
It  conveyed  the  fee  In  lot  113  to  R.  P.  Floyd, 
but  that  he  was  not  to  have  possession  of  the 
premises  until  the  death  of  Rhoda  Floyd, 
and  therefore  neither  he  nor  those  holding 
under  him  could  base  a  prescription  under 
this  deed  as  color  during  the  life  of  Jlhoda 
Floyd.  But,  as  one  of  the  controlling  points 
in  the  case  is  as  to  whether  or  not  there  was 
moral  fraud  in  the  transaction  between  R. 
P.  Floyd  and  Rhoda  Floyd  in  which  she  con- 
veyed to  him  the  property  in  question,  we 
think  this  administrator's  deed  was  admis- 
sible as  probably  shedding  some  light  on  this 
question;  for  if,  by  this  deed,  the  wife, 
Rhoda  Floyd,  took  a  life  estate  in  the  whole 
of  lot  113,  and  the  husband,  R.  P.  Floyd, 
took  the  fee  therein,  they  might,  after  their 
marital  separation,  each  acting  In  good  faith, 
have  agreed  to  settle  their  respective  claims 
to  the  lot  in  the  manner  indicated  In  her  tes- 
timony ;  that  is,  by  the  execution  of  a  deed. 
In  fee  simple,  by  her  to  him  to  the  east  half 
of  the  lot,  and  the  execution  of  such  a  deed 
by  him  to  her  to  the  west  half  thereof.  While 
it  did  not  appear,  on  the  trial,  whether  Rho- 
da Floyd  claimed  under  this  deed  or  not,  yet 
the  fact  that  such  a  deed  was  in  existence  at 
the  time  that  she  made  her  deed  to  her  hus- 
band to  the  east  half  of  lot  113  and  he  made 
her  a  deed  to  the  west  half  thereof  was  a 
circumstance  which  the  jury  might  take  Into 
consideration  upon  the  question  as  to  the 
good  faith  of  R.  P.  Floyd  In  that  transaction 
between  hla  wife  and  himself.  For  only 
moral  fraud  on  his  part  would  prevent  him 
from  basing  a  prescription  upon  adverse  pos- 
session under  this  deed  from  Rhoda  Floyd 
to  himself.  The  administrator's  deed  was 
very  inartistlcally,  imskiUfully,  and  awk- 
wardly drawn,  and  is  therefore  difficult  of 
construction,  and  It  may  well  be  inferred  that 
differences  might  have  arisen  between  the 
husband  and  wife,  after  their  domestic  dis- 


agreement began,  as  to  their  respective  rights 
under  it,  and  that  they  agreed  to  settle  them 
differences  and  contentions  by  the  exchange 
of  deeds  shown  by  her  testimony. 

6.  The  judge  erred  in  rejecting  the  affida- 
vit of  Perry  Floyd,  offered  by  the  defend- 
ants, as  it  was  certainly  relevant  on  a  con- 
trolling question  in  the  case,  viz.,  as  to  the 
good  faith  of  R.  P.  Floyd  hi  taking  the  deed 
from  his  wife,  and  the  fact  that  Perry  Floyd 
was  the  son  of  defendant,  Rhoda  Fh>yd,  did 
not  disqualify  hhn  as  a  witness.  Blount  r. 
Beall,  95  Ga.  182,  22  8.  B.  52.  For  this  error 
the  judgment  granting  the  Injunction  will 
have  to  be  reversed  as  we  cannot  say  what 
would  have  been  the  ruling  of  the  judge  had 
the  affidavit  been  admitted  and  considered 
by  him. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  HOLDBN,  J.,  not  presiding. 
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NEAIi  et  al.  r.  BOTKIN. 

(Supreme  Court  of  Georgia.     Dec  21,   190T.) 

1.  ADMINISTBATOBS— NONBESIDENT    DECEDKUT 

— Fbaudulent  Appointmeniv- Vacation. 
The  judgment  of  a  court  of  ordinary  ap- 
pointing an  administrator  on  the  estate  <^  a 
decedent  who  was  a  nonresident  of  tliis  state 
and  died  in  Florida  may  be  vacated  in  a  proi»er 
proceeding  in  equity,  instituted  for  the  porpoae 
of  setting  aside  such  judgment,  on  the  ground 
tliat  the  party  obtaining  the  same  falsely  and 
fraudulently  represented  to  the  court  that  the 
decedent  had  assets  within  the  county  where 
the  application  was  made. 

2.  Same— Petition. 

It  is  alleged  in  the  petition  that  at  the 
time  of  the  application  for  letters  of  adminis- 
tration in  De  Kalb  county  there  was  no  portion 
of  the  estate  of  the  nonresident  decedent  in  the 
county  where  the  application  was  made,  except 
a  certain  promissory  note,  the  maker  of  which 
resided  in  a  different  county ;  tliat  tliis  note  had 
been  brought  into  De  Kalb  county  subsequently 
to  the  death  of  the  decedent  for  the  purpose  of 
conferring  improperly  a  colorable  probate  juris- 
diction upon  the  court  of  ordinary  of  De  KaAb 
county,  and  that  the  applicant  was  guilty  of 
fraud  when  he  represented  to  the  court  that 
some  portion  of  the  estate  of  the  decedent  was 
located  in  that  county.  Held,  that  the  said  note 
was  not  bona  notabilia  in  De  Kalb  county,  and 
that  the  petition  sufficiently  alleged  that  the 
judgment  granting  the  letters  of  administration 
was  procured  by  fraud. 

8.  Same  ~  Pabties— Tempobabt  Aominibtba- 

TOB. 

The  heirs  and  creditors  of  the  decedent,  who 
had  no  knowledge  that  the  application  for  letters 
of  administration  was  pending,  were  proper  par- 
ties to  institute  and  maintain  an  equitable  pro* 
ceeding  to  set  aside  or  vacate  the  judgment  ap- 
pointing the  administrator.  The  temporary  ad- 
ministrator has  power  or  authority  to  institute 
and  maintain  such  an  action. 

4.  Same. 

The  petition  set  forth  a  good  cause  of  ac^ 
tion;    ana  it  was  error  for  the  court  to  sus- 
tain a  general  demurrer  thereto. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  De  Kalb  Coun- 
ty; L.  S.  Roan,  Judge. 
Suit  by  Jolm  Neal  and  others  ai^inst  B. 
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M.  Boykin.    From  a  Judgment  dismissing  the 
bill,  plaintiffs  bring  error.    Reversed. 

John  Neal,  Hiram  Neal,  Welborn  Neal,  and 
W.  W.  Beall,  as  heirs  at  law  of  McCkwrmick 
Neal,  deceased,  and  Bull  and  Alexander,  as 
creditors  of  the  decedent,  filed  an  equitable 
petition  to  the  superior  court  of  De  Kalb 
county  against.  Boykin,  seeking  to  set  aside 
or  vacate  the  judgment  of  the  court  of  ordi- 
nary of  De  Kalb  county  appointing  defendant 
administrator  on  the  estate  of  McCormick 
Neal.  Petitioners  allege  that  the  defendant 
falsely  represented  to  the  court  that  said 
McCormick  Neal,  a  npnresident  of  this  state, 
had  assets  in  De  Kalb  county;  that  the  dece- 
dent had  no  property  of  any  kind  in  De  Kalb 
county,  and  the  court  of  ordinary  of  said 
county  was  without  Jurisdiction  to  appoint 
an  administrator  on  the  estate  of  said  Neal. 
It  is  also  alleged  that  the  appointment  of  the 
defendant  was  obtained  by  fraud,  and  that 
petitioners  had  no  knowledge  that  proceed- 
ings were  pending  before  the  court  of  ordi- 
nary of  De  Kalb  county.  It  is  further  al- 
leged that  the  deceased  left  certain  property 
In  Talbott  county,  Ga.,  and  that  one  Stephen 
Neal  has  lieen  legally  appointed  temporary 
administrator  upon  said  estate  in  Talbot 
county.  To  the  plaintiffs'  petition  and 
amendment  thereto  the  defendant  demurred 
generally  as  follows:  "Because  plaintiffs* 
petition  shows  that  if  any  cause  of  action 
exists  against  the  defendant  by  reason  of 
the  facts  alleged  In  said  petition,  which  is 
denied  by  defendant,  the  cause  of  action  does 
not  He  in  favor  of  plaintiffs,  but  In  favor  of 
Stephen  Neal,  whom  they  allege  has  been 
appointed  [temporary]  administrator  of  said 
McCormick  Neal's '  estate.  Because  plain- 
tiffs' petition  and  the  exhibits  thereto  at- 
tached show  that  defendant  was  regularly 
appointed  administrator  of  the  estate  of  Mc- 
Cormick Neal,  deceased,  and  any  objection 
that  plaintiffs  wished  to  make  to  said  ap- 
pointment should  have  been  made  In  re- 
sponse to  the  published  citation  upon  the 
application  of  defendant  to  be  appointed  ad- 
ministrator of  said  estate;  that  the  order 
appointing  defendant  administrator  of  said 
estate  cannot  be  thus  collaterally  attacked; 
that  the  Issues  now  raised  were  adjudicated 
by  said  order  appointing  defendant  adminis- 
trator of  said  estate;  that  plaintiffs  have 
had  their  day  In  court,  and  cannot  now  be 
heard  upon  the  Issues  raised.  Because  the 
allegations  of  said  petition  are  not  such  as 
to  show  that  the  defendant  has  been  guilty 
of  any  fraud  whatever.  Because  plaintiffs' 
petition,  with  the  exhibits  thereto  attached, 
show  that  the  court  of  ordinary  of  De  Kalb 
county  had  Jurisdiction  of  the  estate  in  ques- 
tion, and  that  the  appointment  of  defendant 
was  regular.  Because  the  allegations  con- 
tained in  plaintiffs'  petition  show  that  there 
is  no  equity  in  said  petition,  and  set  forth 
no  cause  of  action  against  this  defendant*' 
The  court  sustained  the  general  demurrer 
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and  dismissed  plaintiffs'  petition,  to  which 
order  and  Judgment  plaintiffs  excepted. 

J.  J.  Bull.  W.  D.  Letford.  and  J.  D.  Kil- 
patrick,  for  plaintiffs  In  error.  Green,  Til- 
son  &  McKlnney,  for  defendant  In  error. 

BECK,  J.  (after  stating  the  facts  as 
above).  1.  Courts  of  ordinary  in  Georgia 
have  general  and  exclusive  Jurisdiction  of 
''the  granting  of  letters  testamentary,  of  ad- 
ministration and  the  repeal  or  revocation  of 
the  same."  Code  1895,  §  4232.  And  the 
Judgment  of  a  court  of  ordinary  granting 
letters  of  administration  Is  entitled  to  that 
conclusiveness'  which  attaches  to  the  Judg- 
ments of  other  courts  of  general  Jurisdiction. 
Maybin  v.  Knighton,  67  Ga.  103.  The  ques- 
tion here  presented  is  whether  such  a  Judg- 
ment can  be  attacked  directly,  in  a  proceed- 
ing Instituted  for  that  purpose.  In  a  court  of 
equity  on  a  proper  case-made.  This  ques- 
tion has  been  adjudicated  In  a  numlSer  of 
cases  decided  by  this  court.  "The  Judgment 
of  a  court  of  competent  Jurisdiction  may  be 
set  aside  for  fraud,  accident,  or  mistake, 
unmixed  with  the  negligence  or  fault  of  the 
complaining  party,  by  a  decree  in  chancery, 
or  In  a  court  of  law  under  our  practice,  by 
appropriate  pleadings,  and  by  making  the 
necessary  parties  to  the  proceeding  for  that 
purpose."  Dugan  v.  McGlann,  60  Ga.  353. 
In  the  case  of  Jones  v.  Smith,  120  Ga.  642. 
48  S.  B.  134,  Mr.  Justice  Cobb  said:  "If  It 
could  be  made  to  appear  that  the  Judgment 
of  the  court  of  ordinary  appointing  the  Jones- 
es administrators  was  the  result  of  a  fraud 
perpetrated  upon  that  court  by  a  false  rep- 
resentation that  Lamar  was  a  resident  of 
the  state  at  the  tfme  of  his  death.  It  may  be 
that  the  defendants  would  have  a  remedy  by 
a  direct  proceeding  In  equity  to  set  aside 
this  Judgment  on  the  ground  of  fraud.  See 
in  this  connection.  Collier  v.  Simpson,  74 
Ga.  697;  Langmade  v.  Hamilton,  89  Ga. 
441,  15  S.  E.  535;  Phillips  v.  James,  115  Ga. 
426,  41  S.  E.  663."  In  the  case  of  WaHace 
V.  Walker,  37  Ga.  265,  92  Am.  Dec.  70,  the 
court  said:  "Wallace  died  in  the  state  of 
Tennessee,  the  place  of  his  domicile,  leaving 
a  will  appointing  an  executor,  who  was  duly 
qualified  as  such  In  the  probate  court  >f 
that  state,  and  such  executor  filed  an  exem- 
plified copy  of  his  appointment  in  court,  as 
required  by  the  Code,  exhibited  his  bill 
against  the  defendant,  who  had  been  ap- 
pointed administrator  on  the  estate  of  the 
deceased  by  the  court  of  ordinary  of  this 
state,  and  as  such  had  collected  and  receiv- 
ed a  portion  of  the  personal  estate  of  the  de- 
ceased, alleging  that  said  defendant  repre- 
sented to  the  court  of  ordinary  at  the  time 
of  his  appointment,  that  the  deceased  had 
died  Intestate  when  he  knew  that  he  died 
leaving  a  will.  Held,  that  a  court  of  chan- 
cery in  this  state  has  Jurisdiction  to  main- 
tain a  suit  in  behalf  of  such  foreign  execu- 
tor to  set  aside  the  letters  of  administration 
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so  granted  upon  the  ground  of  fraud  In  ob- 
taining the  same."  And  in  the  case  of  Mc- 
Arthur  v.  Mattbewson,  67  Ga.  134,  It  was 
held  that:  "Equity  has  Jurisdiction  to  set 
aside  a  Judgment  granting  letters  of  admin- 
istration, where  such  Judgment  was  obtained 
by  fraud."  And  in  the  case  of  Davis  v.  Al- 
britton,  127  Ga.  517,  56  S.  B.  514.  8  L.  R.  A. 
(N.  S.)  820,  it  was  held  that  the  heirs  of  the 
decedent  could  maintain  a  direct  proceeding 
to  have  a  Judgment,  admitting  to  probate  the 
copy  of  a  lost  will,  set  aside  on'  the  ground 
that  the  party  obtaining  the  Judgment  had 
fraudulently  misrepresented  to  the  court  the 
facts  necessary  to  give  the  court  Jurisdiction 
when  such  Jurisdictional  facts  did  not  exist. 
See,  also,  Tant  v.  Wigfall.  65  Ga.  412;  Civ. 
Code  1895,  $  5370.  It  follows  from  the  au- 
thorities cited  above  that  if  the  court  of  ordi- 
nary of  De  Kalh  county  had  no  Jurisdiction 
to  grant  letters  of  administration  on  the  es- 
tate of  McCormlcIs  Neal,  and  the  granting  of 
the  same  was  the  result  of  a  fraud  perpe- 
trated upon  the  court  by  a  false  representa- 
tion that  the  necessary  Jurisdictional  facts 
did  exist,  a  court  of  equity  would  have  pow- 
er to  set  aside  the  Judgment  granting  said 
letters  of  administration,  on  the  ground  of 
fraud  in  its  procurement 

2.  Did  the  facts  alleged  in  the  plaintiffs' 
petition  bring  this  case  within  the  rule  Just 
announced?  Code  1895,  §  4234,  provides  that 
•*the  ordinary  can  grant  administration  upon 
no  person's  estate  who  was  not  a  resident  of 
the  county  where  the  application  was  made 
at  the  time  of  his  death,  or,  being  a  non- 
resident of  the  state,  has  property  In  said 
county,  or  a  bona  fide  cause  of  action  against 
some  person  therein."  The  decedent,  Mc- 
Cormlck  Neal,  a  nonresident  of  this  state, 
having  died  in  the  state  of  Florida,  the  ex- 
istence of  bona  notabilia  in  De  Kalb  county 
was  a  necessary  Jurisdictional  fact  upon 
which  to  grant  letters  of  administration  in 
that  county.  The  petition  alleges  that  at  the 
time  of  the  death  of  McCormlck  Neal  said 
decedent  left  no  property  of  any  kind  or 
character  in  De  Kalb  county,  Ga.,  and  at  the 
time  said  defendant  applied  for  letters  of  ad- 
ministration on  the  estate  of  said  Neal  there 
was  situated  and  located  in  De  Kalb  county 
no  property  of  any  kind  belonging  to  the  es- 
tate of  said  decedent,  except  a  certain  prom- 
issory note  executed  in  1887  by  one  Culpep- 
per; that  said  Culpepper  is  a  resident  of 
Talbot  county,  Ga.,  and  is  wholly  insolvent 
Petitioners  allege  that  the  carrying  to  De 
Kalb  county  of  the  said  promissory  note  was 
for  the  fraudulent  purpose  of  giving  to  the 
court  of  ordinary  of  De  Kalb  county  Jurisdic- 
tion to  appoint  defendant  administrator  on 
said  estate,  and  that  said  defendant  was  guil- 
ty of  fraud  when  he  alleged  in  his  application 
to  the  court  of  ordinary  of  De  Kalb  county 
that  some  portion  of  the  estate  of  McCor- 
mlck Neal  was  located  in  De  Kalb  county; 
that  this  allegation  was  not  true,  and  that 
defendant  knew  it  was  not  true.    Mr.  Schoul- 


er,  in  his  work  on  Executors  and  Adminis- 
trators (3d  Ed.)  88,  says:  '^Local  Jurisdic- 
tion [to  appoint  an  administrator  on  the  es^ 
tate  of  a  non-resident  decedent]  Is  upheld  on 
the  ground  that  bona  notabilia  exist  when 
letters  are  applied  for,  notwithstanding  the 
goods  were  brought  into  the  country,  or  the 
debtor  removed  thither  subsequently  to  the 
death  of  the  ow^er  or  creditor;  and  this 
seems  the  better  opinion,  unless  such  bringing 
in  or  removal  was  in  bad  faith,  and  with 
the  intention  of  conferring  improperly  a 
colorable  probate  Jurisdiction.**  And  so  we 
hold  in  the  present  case  that,  if  the  note  was 
brought  into  De  Kalb' county,  as  alleged  in 
the  petition,  as  a  part  of  a  fraudulent 
scheme  for  the  purpose  of  giving  falsely  a 
colorable  and  pretended  Jurisdiction  to  the 
court  of  ordinary  of  that  county,  it  would 
not  be  bona  notabilia  within  the  county  of  De 
Kalb  for  the  purpose  of  founding  administra- 
tion. 

But,  Irrespective  of  the  question  of  bad 
faith  hi  bringing  the  note  into  De  Kalb  coun- 
ty, the  mere  existence  of  such  promissory 
note  In  that  county  payable  to  the  decedent, 
when  the  maker  of  the  note  resides  in  Talbot 
county,  would  not  confer  Jurisdiction  on  the 
probate  court  of  De  Kalb  county  to  grant 
letters  of  administration  on  the  estate  of  the 
deceased  nonresident  payee.  In  the  case  of 
Arnold  v.  Arnold,  62  Ga.  627,  it  was  held 
that,  for  the  purpose  of  granting  letters  of 
administration  on  the  estate  of  a  nonresident 
decedent,  "debts  by  simple  contract  are  bona 
notabilia  in  the  county  where  the  debtor 
resides."  And  in  the  case  of  Wyman  v.  Hal- 
stead,  109  U.  S.  654,  3  Sup.  Ct  417,  27  L. 
Ed.  1068*  Mr.  Justice  Gray  said :  "The  gen- 
eral rule  of  law  is  well  settled  that,  for  the 
purpose  of  founding  administration,  all  sim- 
ple contract  debts  are  assets  at  the  domicile 
of  the  debtor,  and  that  the  locality  of  such 
a  debt  for  this  purpose  is  not  affected  by  a 
bill  of  exchange  or  promissory  note  having 
been  given  for  it  because  the  bill  or  note 
does  not  alter  the  nature  of  the  debt  but 
is  merely  evidence  of  it  and  therefore  the 
debt  is  assets  where  the  debtor  lives,  without 
regard  to  the  place  where  the  instrument  Is 
found  or  payable."  The  doctrine  here  stated 
is  an  enunciation  of  the  common  law  upon  the 
subject  dealt  with,  and  is  in  harmony  with 
the  rule  deducible  from  sections  3393  and 
4234  of  our  Code  of  1895,  which  are  an 
adoption  and  codification  of  the  conmnon  law 
upon  the  subject  of  the  grant  of  administra- 
tion on  the  estate  of  a  nonresident  See, 
also,  11  Am.  &  Eng.  Enc.  L.  (2d  Ed.)  764; 
18  Cyc.  73.  If,  therefore,  the  allegations  of 
the  petition  are  true,  and  they  must  be  so 
considered  in  passing  upon  the  general  de- 
murrer, the  court  of  ordinary  of  De  Kalb 
county  had  no  Jurisdiction  to  grant  letters  of 
administration  upon  the  estate  of  McCormlck 
Neal,  deceased,  and  the  rendition  of  the  Judg- 
ment appointing  such  administrator  was  pro- 
cured by  fraudulent  representations,  upon  the 
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part  of  the  defendant  In  this  case,  as  to  the 
facts  necessary  to  giye  the  court  jurisdiction. 
8.  It  was  alleged  in  plaintiffs'  petition  that 
one  Stephen  Neal,  of  Talbot  county,  has  been 
legally  appointed  temporary  administrator 
on  the  estate  of  the  said  McOormlck  Neal, 
deceased^  in  Georgia,  and  defendant  contends 
that  the  temporary  administrator  was  the 
proper  party  to  institute  and  maintain  the 
present  proceedings  to  set  aside  the  judgment 
appointing  defendant  permanent  administra- 
tor. Code  1885,  S  3350,  gives  the  ordinary 
power  to  appoint  a  temporary  administrator 
**upon  any  unr^resented  estate,  for  the  pur- 
pose of  collecting  and  taking  care  of  the 
effects  of  the  deceased,"  to  continue  until  per- 
manent letters  are  granted.  Section  8361  de- 
clares that  "a  temporary  administrator  may 
sue  for  the  collection  of  debts  or  personal 
property  of  the  Intestate."  As  was  said  by 
Chief  Justice  Simmons  in  the  case  of  Banks 
T.  Walker,  112  Ga,  542,  87  S.  R  866:  •'There 
to  no  other  section  of  the  Code  which  can  be 
construed  as  giving  to  the  temporary  admin- 
istrator any  larger  powers  than  these.  *  •  * 
Under  our  Code  a  temporary  administrator  is 
appointed  to  collect  the  personal  property, 
and  to  protect  it  from  waste  and  deteriora- 
tion, and  preserve  it  until  permanent  letters 
are  granted.  *  *  *  If  the  Legislature  had 
Intended  to  confer  upon  a  temporary  admin- 
istrator the  same  powers  which  are  vested 
In  a  permanent  administrator.  It  would  cer- 
tainly not  have  used  language  apparently 
restricting  hto  power,  as  in  the  Code.  It  is 
quite  clear  from  the  language  of  the  sections 
mentioned  above  that  the  intention  was  mere- 
ly to  have  some  one  appointed  to  look  after 
the  personal  property  of  the  estate  during 
the  Interval  which  has  to  elapse  before  a  per- 
manent administrator  can  be  appointed."  Ac- 
cordingly, It  was  held  in  the  Banks  Case  that 
a  temporary  administrator  could  not  main- 
tain an  action  to  recover  land  alleged  to  be- 
long to  the  estate  which  he  represents.  An 
action  to  set  aside  or  vacate  the  judgment  of 
the  court  of  ordinary  appolxM:ing  a  permanent 
administrator  is  not  a  suit  concerning  per- 
sonal property ;  nor  was  it  instituted  "for  the 
purpose  of  collecting  and  taking  care  of  the 
effects  of  the  deceased."  And  we  do  not 
think  that  the  temporary  administrator  has 
any  power  or  authority  to  Institute  and  main- 
tain a  suit  for  the  purpose  of  setting  aside 
or  vacating  such  judgment.  The  petitioners 
in  the  present  case  were  heirs  and  creditors 
of  the  decedent.  They  were  interested  in  the 
assets  of  the  estate,  and  their  distribution. 
They  would,  therefore,  have  been  heard  Iels 
caveators  when  the  application  for  letters  of 
administration  was  pending.  Townpr  v.  Grif- 
fin, 115  Ga.  966,  42  S.  E.  262.  And  it  is  quite 
clear  that  they  are  the  proper  parties  plaintiff 
to  the  proceeding  to  vacate  or  set  aside  the 
judgment  appointing  the  administrator.  See 
Jones  V.  Smith,  120  Ga.  642,  48  S.  E.  134. 
The  fact  that  citation  was  published  would 
not  prevent  the  plaintiffs,  who  had  no  knowl- 


edge of  the  application  for  letters  of  adminis- 
tration, from  moving  in  due  time  to  have  the 
judgment  appointing  the  adminiS'tratOT  set 
aside.  Davis  v.  Albritton,  127  Ga.  517,  56  S. 
E.  514,  8  L.  R.  A.  (N.  S.)  820. 

4.  The  plaintiffs'  petition  set  forth  a  good 
cause  of  action;  and  it  was  error  for  the 
court  to  sustain  a  general  demurrer  thereto. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  HOLDEN,  J.,  not  presiding. 


SMITH  et  al.  v. 


(128  Oa.  644) 
MOORBl 


(Supreme   Court   of  Georgia.    Dec.    19.    1907.) 

1.  Wills— CoNSTBUcrroN— Nature  of  Estate. 

A.  died  testate,  leaving  both  realty  and  per- 
sonalty. The  only  item  of  his  will  necessary  to 
be  considered  here  is  as  follows:  *'I  give,  be- 
queath and  devise  to  my  wife,  Affiah  Banenger, 
all  of  my  real  and  personal  property,  in  fee 
simple,  during  her  life  time,  free  of  all  charge, 
to  her  own  proper  use,  benefit  and  behoof,  with 
the  privilego  of  selling  or  disposing  of  any  real 
or  personal  property  she  may  think  best,  except 
my  farm  on  the  Oostanaula  river,  known  as  the 
Caldwell  place,  she  is  to  collect  the  rents  of  said 
farm  and  use  the  same."  The  wife  of  A.  sur- 
vived him  and  was  his  sole  heir.  Held,  that 
whether  the  testator  by  the  terms  of  his  will 
sought  to  carve  out  a  life  estate  in  his  property, 
or  whether  under  his  will  the  wife  took  a  fee- 
simple  title,  inasmuch  as  there  were  no  limita- 
tions over  upon  the  death  of  the  wife,  she  be- 
came vested  with  the  complete  title  to  all  of 
the  property. 

2.  Administrators  —  Application   fob   Let- 
ters—Caveat. 

The  wife  having  died,  her  duly  appointed 
administrator  was  the  proper  party  to  caveat  an 
application  by  the  next  of  kin  of  the  deceased 
husband  for  letters  of  administration  cum  testa- 
mento  upon  his  estate^  inasmuch  as  there  was  no 
reversionary  interest  m  his  estate  which  the  ap- 
plicants would  have  had  the  right  to  adminis- 
ter or  to  interfere  with. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Floyd  County; 
Moses  Wright,  Judge. 

Application  by  P.  B.  Smith  and  E.  C.  Smith 
for  letters  of  administration.  W.  C.  Moore 
filed  a  caveat.  Caveat  sustained,  and  Smith 
and  others  bring  error.    Affirmed. 

W.  M.  Henry,  W.  H.  Bnnis,  and  Walter  B. 
Shaw,  for  plaintiffs  in  error.  George  A.,H. 
Harris  &  Son,  for  defendant  in  error. 

BECK,  J.  1.  The  issues  in  this  case  arose 
upon  an  application  to  the  court  of  ordinary 
by  P.  B.  Smith  and  E.  C.  Smith,  as  the  next 
of  kin  of  M.  R.  Ballenger,  deceased,  for  let- 
ters of  administration  with  the  will  annexed 
upon  the  estate  of  said  M.  R.  Ballenger.  Said 
application  was  caveated  by  W.  C.  Moore, 
administrator  of  Mrs.  Afflah  Ballenger,  de- 
ceased, and  applicants  demurred  to  said  cav- 
eat The  case  was  appealed  by  consent  to 
the  superior  court,  and  there  submitted  to 
the  presiding  Judge  without  the  intervention 
of  a  Jury.  The  court  overruled  applicants* 
demurrer,  and  the  case  proceeded  to  trial  up- 
on the  application  and  caveat  It  appears 
from  the  agreed  statement  of  facts  that  In 
1886  M.  R.  Ballenger  died  testate,  leaving  in 
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life  his  wife,  the  said  Mrs.  Affiah  Ballenger, 
but  left  DO  lineal  descendents.  The  only  item 
of  the  will  of  M.  R.  Ballenger  material  to 
the  questions  inyolved  in  this  case  is  as  fol- 
lows: "I  give,  bequeath  and  devise  to  my 
wife,  Affiah  Ballenger,  all  of  my  real  and 
personal  property,  in  fee  simple,  during  her 
life  time,  free  of  all  charge,  to  her  own  prop- 
er use,  benefit  and  behoof,  with  the  privilege 
of  selling  or  disposing  of  any  real  or  person- 
al property  she  may  thinly  best,  except  my 
farm  on  the  Oostanaula  river,  known  as  the 
Caldwell  place,  she  is  to  collect  the  rents  of 
said  farm  and  use  the  same.*'  This  will  was 
duly  probated,  and  Mrs.  Affiah  Ballenger 
qualified  as  executrix.  Mrs.  Afflah  Ballenger 
remained  in  possession  of  ail  of  the  estate 
left  by  M.  R.  Ballenger,  Including  the  Cald- 
well place,  until  her  death  in  1905,  except  so 
much  of  the  personal  estate  as  she  consumed. 
The  caveator,  Moore,  was  duly  appointed  ad- 
ministrator of  Mrs.  Affiah  Ballenger.  After 
hearing  evidence  and  argument,  the  court 
passed  an  order  sustaining  the  caveat  filed 
by  said  Moore,  administrator,  and  denying 
the  application  for  letters  of  administration 
on  the  estate  of  M.  R.  Ballenger.  The  appli- 
cants, P.  B.  Smith  and  E.  C.  Smith,  excepted. 
It  is  imnecessary  to  construe  the  item  of 
the  will  set  out  above  with  reference  to  the 
question  as  to  what  estate  the  wife  of  the 
testator  took  under  the  terms  of  that  will; 
that  is  whether  she  took  a  life  estate  in  all 
of  the  property,  or  a  fee  in  a  part  and  a  life 
estate  in  the  remainder.  Whatever  answer 
might  be  made  to  either  of  those  questions, 
the  result,  so  far  as  the  issues  of  this  case 
are  concerned,  would  be  the  same.  The  tes- 
tator's wife,  the  legatee  and  devisee  named  in 
the  will,  was  sole  heir  of  her  husband;  there 
being  no  lineal  descendants  of  his  in  life  at 
the  time  of  his  death.  If  Mrs.  Affiah  Balleng- 
er took  a  life  estate  merely  in  her  husband's 
estate  under  the  terms  of  the  will,  there  be- 
ing no  limitation  over  after  the  life  estate, 
it  is  clear  that  the  entire  estate  vested  in  her. 
The  mere  fact  that  the  wife,  who  was  sole 
heir,  took  a  life  estate  under  the  will,  could 
not  have  the  effect  to  disinherit  her  as  to  any 
interest  which  she  might  have  had  as  heir. 
As  was  said  in  the  case  of  Wilder,  AdmY,  v. 
Holland,  102  6a.  44,  29  S.  E.  Id4:  ''There  be- 
ing nothing  in  the  will  expressly  directing 
the  reversion  to  vest  in  any  other  person,  it 
necessarily  vested  in  the  heirs  at  law;  and 
this  would  be  true,  even  if  the  intention  to 
disinherit  the  heirs  were  ever  so  manifest 
The  heir  cannot  be  disinherited,  unless  the 
property  be  expressly  devised  to  some  other 
person."  In  the  case  of  Oliver  v.  Powell,  114 
Ga.  592,  40  S.  E.  826,  it  was  held  that: 
"Where  realty  is  devised  to  one  for  life,  and 
DO  further  testamentary  disposition  thereof 
is  made,  the  reversionary  interest  in  the  fee 
remaining  in  the  testator's  estate  vests  im- 
mediately upon  his  death  in  those  who  are 
then  his  heirs  at  law,  with  the  right  of  pos- 


session postponed  until  the  death  of  the  life 
tenant,  and  does  not  remain  in  abeyance 
while  he  lives  and  at  his  death  vest  in  those 
who  would  then  be  such  heirs."  If  by  the 
terms  of  the  will  a  life  estate  was  carved  out 
of  the  estate  of  the  testator  and  vested  in 
Mrs.  Ballenger,  the  remainder  interest  was 
cast  on  her  by  law,  and  the  two  interests 
merged,  and  she  was  vested  with  a  complete 
title  to  the  property  of  the  testator. 

2.  Mrs.  Ballenger  having  gone  into  posses- 
sion of  the  property  and  having  died  in  pos- 
session of  all  that  remained  unconsumed,  her 
duly  appointed  administrator  was  entitled 
to  administer  it,  and  the  plaintiUfs  In  error 
were  not  entitled  to  letters  of  administration 
cum  testamento  on  the  estate  of  M.  B.  Bal- 
lenger. They  had  no  Interest  whatever  in 
the  property  they  seek  the  right  and  power 
to  administer.  That  property  was  already  In 
the  hands  of  the  one  who  was  the  proper  par- 
ty to  administer  it,  and  the  proper  party  to 
raise  objections  to  any  Interference  upon  the 
part  of  the  applicants  for  the  letters  of  ad- 
ministration on  the  estate  of  M.  R.  Ballenger. 
And  the  Judgment  of  the  court  below  sustain- 
ing those  objections  was  right  and  should 
not  be  disturbed. 

Judgment  affirmed.  All  the  Justices  c<hi- 
cur,  except  HOLDEN,  J.,  not  presiding. 


(9  Ga.  App.  S13) 
RICHARDSON  v.  STATE.    (No.  815.) 
(Court  of  Appeals  of  Georgia.    Dec^20,  1907.) 

1.  Intoxicating  Liquobs  —  Saloons  —  Keep- 
ing Open  on  Sabbatii. 

Although  the  length  of  time  during  which 
a  tippling  house  is  kei^t  open  is  immaterial,  the 
purpose  for  which  it  is  opened  is  r^evant  and 
material  in  determining  wnether  the  offense  de- 
nounced by  the  statute  has  been  committed,  or 
whether  the  door  of  the  saloon  was  opened  for 
a  necessary  purpose  Justified  by  law.  and  whol- 
ly innocent,  because  such  opening  is  not  con- 
nected, either  by  act  or  intention,  with  any  vio- 
lation of  the  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liquors,  S  168.] 

2.  Criminal  Law— Statement  of  Accused. 

The  privilege  accorded  a  defendant  in  a 
criminal  trial  in  this  state  of  making  a  state- 
ment to  the  jury  is  an  anomaly.  The  contents 
of  the  statement  are  not  to  be  restricted  or  gov- 
erned by  the  rules  controlling  the  admissibility 
of  evidence.  "In  all  criminal  trials  the  priaoo- 
er  shall  have  the  right  to  make  to  the  court  and 
jury  such  statement  in  the  case  as  he  may  deem 

5 roper  in  his  defense."  Pen.  Ode  1895,  f  1010. 
*hough  the  court  may  prevent  repetition  of  the 
same  statements  or  debar  the  statement  of  dr- 
cumstances  wholly  disconnected  in  fact  with  the 
facts  upon  which  the  defendant  bases  his  de^ 
fense,  the  statement  of  the  defendant  is  not  to 
be  curtailed  either  by  ruling  or  interruptions 
merely  because  the  facta  stated  by  the  defend- 
ant, and  which  constitute  a  part  of  his  narra- 
tive of  his  connection  with  the  case,  may,  under 
the  rules  of  evidence,  be  irrelevant,  and  do  not 
present  in  law  a  valid  defense. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  S  lo89.] 

Powell,  J.,  dissenting. 
(Syllabus  by  the  Court) 


Ga.) 


RICHARDSON  v.  STATE. 


917 


Error  from  City  Court  of  Rlcbmoiid  Coun- 
ty; W.  F.  Eve,  Judge. 

J.  C.  RichardaoD  was  convicted  of  keeping 
open  a  tippling  house  on  the  Sabbath  Day, 
and  brings  error.    Reversed. 

Austin  Branch,  for  plaintiff  in  error.  J. 
C.  C.  Black,  Jr.,  Sol.  and  Jno.  M.  Graham, 
for  the  State. 

RUSSELiL,  J.  The  defendant  was  con- 
victed of  the  offense  of  keeping  open  a  tip- 
pling house  on  the  Sabbath  Day,  and  excepts 
to  the  order  overruling  his  motion  for  new 
trial.  As  plaintiff  in  error,  he  assigns  er- 
ror on  certain  instructions  contained  in  the 
charge  of  the  court  and  on  failure  of  the 
court  to  charge  certain  principles  which  he 
contended  were  material  on  the  trial.  Er- 
ror is  also  assigned  on  the  ruling  of  the 
court  in  excluding  section  149  of  the  City 
Code  of  Augusta,  with  reference  to  dealers 
in  intoxicating  liquors,  and  on  the  action  of 
the  court  in  Interrupting  the  defendant  in 
his  statement,  and  the  refusal  of  the  court 
to  allow  the  defendant  to  state  his  under- 
standing of  the  law  and  his  belief  that  he 
^as  acting  legally. 

1.  The  charge  of  the  court  alleged  to  be 
erroneous  in  the  second  ground  of  the  motion 
for  new  trial  was  as  follows:  **l  charge  you 
that  the  offense  of  keeping  open  a  tippling 
house  on  the  Sabbath  Day  is  complete  when- 
ever it  appears  that  the  house  in  question 
was  a  tippling  house,  and  that  it  was  open 
on  the  Sabbath  Day.  The  law  does  not  con- 
cern itself  with  the  length  of  time  during 
which  it  was  open  nor  the  purpose  for  which 
it  was  open."  The  objection  to  the  charge  is 
that  it  entirely  ignored  and  excluded  from 
the'  consideration  of  the  jury  the  question 
whether  the  purpose  for  which  the  defendant 
stated  he  entered  his  saloon,  to  wit,  a  mo- 
mentary entrance  for  the  purpose  of  putting 
out  his  lights,  was  one  which  the  law  would 
excuse  or  Justify,  and  misled  the  Jury  into 
supposing  that  a  mere  entrance  by  the  de- 
fendant Into  the  saloon  for  any  cause  or  pur- 
pose  whatsoever  would  constitute  an  offense, 
whereas,  *'an  opening  or  keeping  open"  con- 
sists in  having  the  house  open  for  egress 
or  ingress,  or  in  allowing  persons  other  than 
the  proprietor  or  his  agent  to  have  access 
to  the  house.  We  think  the  court  too  great- 
ly restricted  the  purposes  for  which  a  saloon 
may  be  opened  even  on  the  Sabbath  Day. 
In  so  far  as  the  time  is  concerned,  no  valid 
objection  can  be  raised  to  the  charge  of 
the  court,  if  the  purpose  of  the  opening  was 
unnecessary.  It  has  been  repeatedly  held 
that,  if  a  tippling  house  be  open  or  kept  open 
even  for  a  moment  on  the  Sabbath  Day, 
It  is  a  violation  of  the  statute.  Mouses  v. 
State,  78  Ga.  110;  Mobrman  v.  State,  105 
Ga.  712,  32  S.  E.  143,  43  Ia  R.  A.  398,  70 
Am.  St.  Rep.  74;  McCarty  v.  Atlanta,  121 
Ga.  366,  49  S.  E.  287.  We  think,  however, 
that  the  law,  under  some  circumstances,  Jus- 
tifies the  opening  of  a  house  used  as  a  saloon 


on  secular  days,  even  on  the  Sabbath  Day, 
and  that  the  Judge  should  have  presented 
the  distinction  between  the  lawful  and  unlaw* 
ful  opening  of  such  a  house.  The  time  dur- 
ing which  it  may  be  kept  open  is  immaterial, 
if  the  opening  be  not  for  a  proper  purpose, 
and  none  the  less  immaterial  if  the  opening 
of  the  house  be  necessary. 

In  the  early  case  of  Harvey  v.  State.  65 
Ga.  568^  the  court  said:  *'If  the.  door  of  the 
tippling  house  is  kept  open  on  the  Sabbath 
Day  so  that  persons  had  Ingress  and  egress 
thereto,  and  persons  did  go  in  and  out  on 
such  days,  the  defendant  was  properly  con- 
victed." This  is  Judicial  recognition  of 
the  fact,  by  implication  at  least,  that  there 
may  be  some  circumstances  under  which 
the  door  of  a  saloon  may  be  apeiu  other 
than  for  the  purpose  of  ingress  or  egress, 
which  would  be  Justifiable  or  excusable  in  the 
eyes  of  the  law.  In  Sanders  v.  State,  74  Ga. 
82,  the  distinction  is  generally  recognized; 
the  court  ruling  that:  '^Whenever  it  is  shown 
that  the  house  complained  of  is  a  tippling 
house,  that  the  defendant  is  the  owner,  and 
that  it  has  been  kept  op^  on  the  Sabbath 
Day  or  Sabbath  night,  the  charge  is  com- 
pletely made  out,  and  without  more  the  Jury 
ought  to  convict.  If  the  house  was  open  and 
kept  op«a  against  the  owner's  consent,  ex- 
press or  implied,  either  by  his  clerk  or  by 
some  other  person,  or  if  it  was  open  for  any 
cause  or  purpose  which  the  law  would  Jus- 
tify or  excuse,  and  if  any  of  these  facts  be 
shown,  the  defendant  would,  be  entitled  to 
be  acquitted."  In  the  decision  in  the  San- 
ders Case,  Judge  Hall  states  the  purpose 
of  the  act  to  be,  not  only  to  close  up  such 
establishments  on  Sunday,  in  deference  to  the 
finer  and  better  feelings  of  orderly  and  well- 
disposed  people,  but  to  remove  this  incite- 
ment to  graver  and  ^ore  dangerous  viola- 
tions of  the  law ;  but  holds  that,  if  the  house 
is  open  for  any  cause  or  purpose  which  the 
law  Justifies  or  excuses  and  any  of  these 
facts  be  shown,  the  defendant  would  be  en- 
titled to  an  acquittal,  holding,  at  the  same 
time,  that  the  mere  invisibility  of  the  pro- 
prietor would  not  establish  a  defense  or  cause 
one  to  be  inferred.  In  the  Seyden  Case,  78 
Ga.  105,  the  principle  laid  down  in  the  San- 
ders Case,  supra,  is  recognized,  and  this 
principle  Invoked  in  a  charge  was  held  tc 
have  been  properly  refused  only  because  it 
was  held  to  be  inapplicable  to  the  facts  of 
the  case  then  pending;  and  Judge  Hall,  again 
delivering  the  opinion,  proceeds  to  give  in- 
stances of  some  of  the  causes  or  purposes 
which  in  law  would  Justify  or  excuse  a  de- 
fendant for  opening  a  tippling  house  on  the 
Sabbath  Day.  He  proceeds  to  say  in  the 
opinion  that:  **lt  fire  should  break  out  on 
the  premises  or  in  the  vicinity,  the  proprie- 
tor would  be  Justified  in  opening  the  house  to 
remove  his  goods  to  a  place  of  safety;  or 
if  one  on  the  spot  or  in  the  vicinity  should 
be  stricken  down  with  unmistakable,  dan- 
gerous, and  sudden  illness,  requiiing  prompt 
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treatment,  and  the  house  should  be  opened 
for  the  purpose  of  furnishing  liquor  as  a 
remedy,  and  the  liquor  should  be  supplied  in 
suitable  quantities,  then  the  act  of  opening 
the   house   on    Sunday   would   be   excused. 

•  •  •  There  was,  however,  nothing  ap- 
proaching   such    a    case    in    this    instance. 

•  ♦  ♦  The  principle  invoked  by  this  re- 
quest was  inapplicable  to  the  facts  in  proof, 
and  the  court  properly  declined  to  charge  it" 
It  cannot  with  good  reason  be  said  that  the 
instances  given  by  the  court  in  the  Seyden 
Case  are  exclusive^  of  other  like  sufficient 
reasons.  It  is  rather  to  be  considered  that 
the  general  principle  that  there  are  instances 
in  which  the  opening  of  a  saloon  on  Sun- 
day may  be  justified  is  announced.  This 
view  is  enforced  by  the  consideration  that 
the  strict  construction  of  the  statute  which 
has  uniformly  been  employed  is  wholly  Ju- 
dicial; and,  if  it  is  within  the  power  of  the 
courts  to  define  by  general  rule  the  meaning 
of  the  term  "keeping  open  a  tippling  house," 
which  is  the  definition  of  the  offense  it  is 
none  the  less  witl^in  the  power  of  the  courts 
to  provide  reasonable  exceptions  to  the  rule. 
To  show  that  the  exceptions  mentioned  are 
not  exclusive,  we  should  think  that  one  would 
be  as  excusable,  and  generally  more  justi- 
fiable, in  opening  his  saloon  if  he  detected  a 
burglar  in  the  act  of  robbing  his  cash  drawer 
or  a  leak  in  his  house  damaging  his  goods, 
than  in  one  of  the  instances  mentioned  by 
Judge  Hall — that  of  supplying  intoxicating 
liquor  to  one  who  supposedly,  or,  perhaps, 
feignedly,  had  been  taken  suddenly  sick. 
If  the  owner  saw  the  burglar  or  discovered 
the  damages,  the  necessity  at  least  would  be 
real,  whereas.  In  the  case  of  one  of  the  ex- 
ceptions mentioned  by  Judge  Hall,  the  ne- 
cessity might  be  far  more  apparent  than  real. 

The  only  definition  of  the  offense  of  which 
this  defendant  is  charged  is  judicial,  for 
Pen.  Code  1895,  S  390,  only  declares  that  any 
person  who  shall  be  guilty  of  keeping  open  a 
tippling  house  on  the  Sabbath  Day  or  Sab- 
bath night  shall  be  guilty  of  a  misdemeanor. 
It  is  apparent  from  the  language  employed 
that  the  statute  was  originally  aimed  at  the 
keeping  open  of  houses  where  intoxicating 
liquors  could  be  drank  on  the  Sabbath.  This 
would  be  the  meaning  of  the  words  in  their 
ordinary  significance.  That  the  statute  was 
directed  to  the  character  of  the  house  (re- 
gardless of  whether  anything  was  sold  or 
not)  and  to  practices  generally  prevalent  in 
such  houses  is  obvious  from  the  other  houses 
included  in  the  context  The  strictness  of 
judicial  interpretation  which  has  been  ap- 
plied in  the  later  cases  is  based  largely  upon 
the  suspicion,  generally  well  grounded,  that 
dealers  in  intoxicating  liquors  are  not  al- 
ways overzealous  in  their  obedience  of  law, 
and  that  the  courts  should  not  be  astute  in 
shielding  violaters  of  the  law  by  resorting 
to  niceties  of  verbal  criticism.  It  is  a  settled 
rule,  however,  in  determining  the  binding 
force  of  precedents,  that  the  older  decision 


shall  control;  and  we  therefore,  not  only 
base  our  construction  of  this  statute  upon 
what  is  plainly  the  ordinary  meaning  of  the 
words  employed,  but  upon  authorities  which 
must  control  until  they  are,  in  terms,  dis- 
approved and  overruled.  In  every  crime 
there  must  be  the  union  or  joint  operation  of 
act  and  intention  or  criminal  negligence,  and 
though  the  law  presumes  the  actor  to  have 
intended  to  do  the  very  act  whicli,  in  fact, 
he  does,  and  that  every  act  which  Is  in  it- 
self unlawful  was  criminally  intended  until 
the  contrary  appears,  intent  is  ascertained  by 
acts  and  conduct  "Intention  will  be  mani- 
fested by  the  circumstances  connected  with 
the  perpetration  of  the  offense  and  the  sound 
mind  and  discretion  of  the  person  accused." 
Pen.  Code  1895,  §  32.  There  can  be  no  keep- 
ing open  a  tippling  house  on  Sunday  which  is 
innocent,  because  the  law  forbids  it;  and, 
unless  he  who  keeps  it  open  is  mentally  Ir^ 
responsible,  the  Intention  to  violate  the  law 
will  be  conclusively  presumed.  The  same 
would  be  true  as  to  opening  a  tippling  house 
if  that  were  the  language  of  the  statute. 
But,  as  the  statute,  as  construed  in  the  San- 
ders and  Seyden  Cases,  recognizes  that  there 
can  be  an  opening  without  an  intent  to  keep 
open,  and  as  the  statute  does  not  make  penal 
a  temporary  or  absolutely  necessary  opening, 
which  is  entirely  disconnected  with  the  pur- 
pose of  tippling,  it  is  a  question  for  the  Jury 
whether  such  opening  was,  in  fact,  absolutely 
necessary  for  an  innocent  purpose  discon- 
nected with  tippling,  and  with  no  intent  of 
keeping  the  house  open,  or  whether  even  an 
instantaneous  opening,  which  might  be  the 
subject-matter  of  discovery  and  observation, 
is  not  a  mere  subterfuge  for  violation  of  the 
statute  against  keeping  open  the  tippling 
house. 

We  express  no  opinion  on  the  evidence  in 
this  case,  though  it  seems  from  the  testi- 
mony that  the  lights  that  were  to  be  put  out 
were  not  extinguished.  No  reason  suggests  it- 
self to  our  minds  why  two  men  were  required 
to  put  out  the  light,  nor  why  it  was  impossi- 
ble, even  with  two,  to  accomplish  the  object 
for  which  it  is  said  it  was  necessary  to  enter 
the  saloon.  Nor  do  we  hold  that  the  mere 
economy  in  the  cost  of  lighting  involved  in 
a  saving  of  the  expense  of  the  lights  fn»n 
Sunday  morning  to  Sunday  night  is,  in  fact, 
an  act  of  necessity  such  as  would  justify 
opening  a  saloon  on  the  Sabbath  Day  for  a 
purpose  which  could  be  accomplished  at  no 
other  time,  and  which  is  wholly  disconnected 
with  the  ordinary  uses  of  the  house.  All  of 
these  are  questions  for  the  jury  in  ascertain- 
ing whether  the  intent  of  the  accused  was  to 
violate  the  law  by  keeping  open  a  tippling 
house,  no  matter  for  how  short  a  time  it  was 
kept  open,  or  whether  the  Intent  of  the  open- 
ing was  to  do  an  act  absolutely  necessary 
and  which  could  not  be  postponed,  entirely 
disconnected  from  the  use  of  the  house  for 
tippling  purposes,  not  offensive  to  the  refined 
feelings  of  well-behaved  persons^  nor  other- 
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wise  violatiye  of  the  public  policy  declared 
In  Pen.  Code  1895,  S  390.  The  fact  that  a 
ealoon  Is  kept  open,  though  but  for  an  in- 
stant, on  the  Sabbath  Day,  If  unexplained, 
will  authorize  a  jury  to  conyict — ^they  will 
not  err  If  they  do  conyict — ^but  the  defendant 
has  the  right  to  explain,  and  then  it  is  for  the 
Jury  to  decide  whether  urgent  necessity  and 
innocent  intention  justify  the  accused,  or 
whether  a  hollow  subterfuge,  which  the  jury 
should  not  hesitate  to  spurn,  Is  presented. 
The  Supreme  Court  of  this  state  has  recog- 
nized the  fact  that*  good  faith  plays  some 
part  in  determining  whether  or  not  the  in* 
tention  to  yiolate  similar  statutes  is  present 
In  the  mind  of  the  accused.  In  Stem  y. 
State,  53  Qa.  299,  21  Am.  Rep.  266,  it  was 
held  that  it  would  be  a  good  defense  that 
the  saloon  keeper  In  good  faith  belieyed  that 
the  minor,  whom  he  allowed  to  play  billiards, 
was  of  full  age ;  and  the  same  principle  was 
afterwards  reaffirmed  in  the  Reich  Case,  63 
Ga.  619.  So  long  as  the  state  licenses  the 
sale  of  liquor,  a  licensed  dealer  in  liquor  is 
not  an  outlaw.  He  is  presumed  to  be  inno- 
cent, and  in  the  presumption  of  the  law  af- 
fecting his  case  he  is  entitled  to  the  same 
right  as  other  citizens.  The  defendant  was 
entitled  ^to  haye  submitted  to  the  jury,  for 
whatever  it  was  worth,  his  defense  that  in 
opening  his  saloon  (the  opening  not  being 
denied)  he  was  engaged  In  an  act  of  neces- 
sity, which,  as  he  belieyed,  was.  justified  by 
the  circumstances.  Whether  his  defense  was 
good  or  bad,  whether  it  would  be  sustained 
by  the  jury  or  disregarded  by  them,  was 
subject-matter  for  the  determination  of  the 
jury.  But  the  charge  of  the  court  efTectual- 
ly  withheld  from  the  jury  the  only  defense 
the  defendant  presented,  and  one  which,  as 
we  hold,  he  was  entitled  to  haye  the  jury  de- 
termine. 

2.  We  think,  also,  that  the  judge  erred  In 
interrupting  the  defendant  in  his  statement 
The  defendant  was  proceeding  to  state  to  the 
jury  that  his  license  permitted  him  to  enter 
his  place  of  business  between  the  hours  of 
11  o'clock  at  night  and  one  hour  before  sun- 
rise on  Sunday  for  the  purpose  of  getting  his 
mall  or  putting  out  his  lights.  At  this  point 
the  judge  interrupted  him  by  saying,  in  the 
presence  of  the  jury:  ''You  must  not  state 
what  has  been  your  custom  in  regard  to  en- 
tering your  saloon,  nor  what  has  been  the 
custom  of  other  saloon  keepers,  or  what  your 
understanding  of  the  law  is.  You  must  con- 
fine yourself  to  matters  which  are  legally 
pertinent  to  the  issue."  In  this  ruling  we 
think  that  the  trial  judge  wholly  exceeded 
his  authority ;  and  in  the  concluding  portion 
of  his  remarks  he  laid  down  a  rule  which  has 
more  than  once  been  expressly  disapproved 
by  the  Supreme  Court  The  statement  of  a 
defendant  in  a  criminal  case  in  Georgia  is 
an  anomaly.  It  may  be  either  what  Judge 
Tripp  held  It  to  be — a  iK)or  priyllege— or  it 
may  be,  as  held  by  Judge  Bleckley,  a  right 
more  valuable  In  some  instances  than  the 


priyllege  of  testifying.  But,  in  any  event, 
it  is  not  controlled  by  any  of  the  rules  of  evi- 
dence,  and  the  defendant  Is  not  confined  as 
he  was  by  the  judge  in  this  case  "to  matters 
which  are  legally  pertinent  to  the  issue." 

In  Coxwell  v.  State,  66  Ga.  309,  in  which  It 
was  held  In  a  case  where  the  judge  restrain- 
ed the  prisoner's  statement  after  the  defend- 
ant had  occupied  more  than  two  hours  in  a 
rambling  narrative  that,  while  the  court  may 
BO  far  restrain  a  prisoner's  statement  as  to 
prevent  his  occupying  the  time  of  the  court 
and  jury  with  long,  rambling  and  irrelevant 
matter,  yet,  as  to  all  matters  connected  with 
the  case,  the  prisoner  may  make  such  state- 
ment as  he  may  think  proper,  and  he  should 
not  be  restrained  from  stating  such  facts  as 
would  be  admissible  in  evidence.  In  the 
Coxwell  Case,  Judge  Pottle  interrupted  the 
prisoner,  and  required,  as  Judge  Eve  did  in 
this  case,  that  the  same  be  made  under  the 
rights  governing  the  admissibility  of  evidence. 
In  passing  upon  this  point  in  the  case.  Judge 
Crawford,  delivering  the  opinion,  says:  "The 
judge  confined  the  prisoner  within  the  limits 
prescribed  for  witnesses.  This  does  not  meet 
the  broad  and  liberal  purpose  which  the  Leg- 
islature intended  to  accomplish.  He  is  not 
allowed  to  come  as  a  witness.  He  comes  as 
a  prisoner,  charged  with  crime.  He  does  not 
appear  to  give  testimony.  He  appears  to 
make  a  statement — ^a  right  far  higher  than 
the  narrow  limits  which  confine  and  guard 
against  hearsay  and  conclusions,  and  express- 
ly forbids  the  admissibility  from  his  own 
witness  of  that  which  the  party  himself  may 
have  uttered  in  his  own  behalf.  In  the  ex- 
ercise of  this  right,  he  is  authorized  to  make 
such  statement  in  the  case  as  he  may  deem 
proper  in  his  defense.  It  was  never  con* 
templated  that  he  should  be  embarrassed  and 
circumscribed  by  the  strict  rules  of  law  which 
control  the  admissibility  of  evidence.  Nor, 
upon  the  other  hand,  should  he  be  permitted 
to  occupy  the  time  of  the  court  and  jury  with 
long  rambling,  Irrelevant  matter  inapplicable 
to  the  case,  and  which,  of  necessity,  must 
always  rest  In  the  sound  discretion  of  the 
judge.  This  right  granted  to  the  prisoner  is 
a  modem  innovation  upon  the  criminal  ju- 
risprudence of  the  conmion  law,  advancing  to 
a  degree  hitherto  unknown  the  right  of  the 
prisoner  to  give  his  own  narrative  of  the 
accusation  against  him  to  the  jurors,  who 
are  permitted  to  believe  it  in  preference  to  the 
sworn  testimony  of  the  witnesses.  The  law- 
making power,  having  given  the  right  of  mak- 
ing his  statement  to  the  prisoner,  and  hav- 
ing authorized  the  jury  to  give  it  such  force 
as  they  may  think  proper,  makes  it  the  duty 
of  the  judge  to  execute  the  same  in  its  letter 
and  spirit  They  are  charged  with  the  con- 
stitutionality, but  not  with  the  policy,  of  a 
law.  But  It  is  said  that  the  right  to  rebut 
the  prisoner's  statement  virtually  destroys 
the  right  of  the  court  to  control  the  admissi- 
bility of  testimony,  as  he  may  exclude  from 
the  mouth  of  witnesses  what  the  prisoner 
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Has  the  rigbt  to  say.    Our  first  reply  to  tbls 
Is:    *Ita  lex  scrlpta  est' " 

The  case  of  Montross  v.  State,  72  Ga.  2G1, 
58  Am.  Rep.  840,  Is  cited  by  counsel  for  the 
state  as  authority  contrary  to  the  principles 
announced  In  the  Ck)xwen  Case.  We  do  not 
BO  construe  the  ruling  of  the  court  In  the 
Montross  Case.  Montross  purposely  bad  him- 
£elf  indicted  In  order  to  test  the  law  against 
prohibiting  the  publication  of  a  paper  of  a 
certain  character.  He  endeavored  to  exhibit 
to  the  Jury,  as  a  part  of  bis  statement,  num- 
bers of  pictures  and  illustrations  improper 
to  be  exhibited  anywhere,  and  in  no  way  af- 
fording him  any  justification,  except  by  show- 
ing that  others  indulged  in  such  publications. 
Clearly  the  ruling  of  the  court  In  the  Mont- 
ross Case  was  within  the  terms  of  the  deci- 
sion which  allow  the  courts  to  restrain  state- 
ments Id  applicable  to  his  case,  not  because 
they  were  inapplicable  in  law  (because  the 
ruling  In  the  Coxwell  Case  has  never  been 
modified),  but  were  inapplicable  in  fact,  en- 
tirely disconnected  In  fact  with  any  act  with 
which  the  prosecution  was  concerned.  In 
several  subsequent  decisions  it  has  been  rul- 
ed that  the  defendant  could  not  make  profert 
to  the  Jury  of  documentary  evidence  as  a 
part  of  his  statement,  without  at  least  for- 
feiting his  right  to  the  opening  and  conclu- 
sion. But  the  decisions  upon  this  subject 
do  not  affect  the  ruling  In  the  Coxwell  Case. 
In  Vaughn  v.  State,  88  Ga.  735,  16  S.  E.  64, 
Chief  Justice  Bleckley  discussed  the  decision 
in  the  Coxwell  Case,  and,  construing  it,  says : 
"The  statement  is  not  made  under  oath.  The 
accused  is  not  sworn  as  a  witness.  He  is 
not  subject  to  cross-examination  without  his 
consent.  He  is  unrestricted  by  the  rules  of 
evidence,  and  may  state  any  fact  as  to  the 
condition  of  his  own  consciousness  or  as  to 
.  what  he  saw,  heard,  or  believed  at  the  time 
of  the  homicide."  If  that  be  the  true  con- 
struction of  the  statute,  what  would  prevent 
Richardson  from  telling  the  jury  that  he 
believed  from  bis  license  that  he  had  the 
right  to  open  his  saloon  for  the  purpose  for 
which  he  stated  that  he  did  open  it?  The 
argument  Is  made  by  state's  counsel  that  the 
reason  that  he  proposed  to  give  would  have 
been  wholly  Irrelevant  to  the  issue,  and 
would  have  presented  no  defense.  If  this  be 
granted.  It  was  a  statement  as  to  his  mental 
consciousness  connected  with  the  act  in  ques- 
tion, and  the  letter  of  the  law  permitted  him 
to  state  it  to  the  jury.  It  matters  not  that 
it  may  appear  anomalous  that  a  defendant 
can  state  that  which  Is  irrelevant  and  which 
In  law  may  offer  him  no  just  ground  of  de- 
fense. And  yet  we  think  that  the  statute  Is 
not  without  good  reason  for  allowing  the  de- 
fendant to  state  any  matter  which  he  may 
think  proper,  provided  it  has  some  bearing  in 
fact  on  the  case.  Facts  and  circumstances 
wholly  disconnected  with  any  legal  defense 
which  might  merely  appeal  to  the  sympathy 
of  the  jury  and  offer  no  reason  for  an  ac- 
quittal might  cause  a  defendant  indicted  for 


murder  to  be  recommended  to  life  imprison- 
ment, rather  than  to  be  subjected  to  capital 
punishment ;  or  they  might  cause  the  defend- 
ant to  be  recommended  to  be  punished  ai 
for  a  misdemeanor  in  a  case  where  other- 
wise punishment  would  be  inflicted  as  for  a 
felony.  Or  in  a  case  of  doubt  of  the  credi- 
bility of  the  state's  testimony,  the  jury  hav- 
ing no  less  right  to  consider  the  appearance 
and  credibility  of  the  defendant  than  they 
have  the  appearance  of  the  witnesses,  the 
statement  of  th^  defendant,  his  manner  of 
stating,  and  the  apparent  candor  of  reasons 
he  might  present  as  to  the  motives  that  In- 
fluenced the  witnesses,  even  though  he  should 
neglect  or  overlook  reference  to  the  main 
charge,  and  though  some  of  his  statements 
under  the  rules  of  evidence  might  be  objec- 
tionable as  conclusions  or  hearsay,  might 
create  and  justify  such  reasonable  doubt  of 
the  defendant's  guilt  as  would  authorize  an 
acqultal. 

The  remaining  assignments  of  error,  de- 
pendent upon  the  exclusion  of  testimony,  or 
on  alleged  errors  in  the  charge  of  the  court, 
are  so  closely  related  to  the  subjects  already 
discussed  that  we  deem  It  unnecessary  to 
consider  them.  In  view  of  what  has  been 
said,  any  errors  of  which  complaint  is  made 
in  the  pending  bill  of  exceptions  will  doubt- 
less be  corrected  in  the  new  trial,  which  we 
feel  constrained  to  grant 

Judgment*  reversed. 

POWELL,  J.  (dissenting).  In  the  light  of 
repeated  rulings  of  the  Supreme  Court,  to 
which  not  only  must  I  give  full  faith  and 
credit  as  a  judge,  but  to  which  I  give  full 
personal  assent,  I  dissent  quotis  totis  from 
all  that  is  decided  by  the  majority  of  the 
court,  except  only  that  I  think  the  court 
should  not  have  interfered  with  the  defend- 
ant's statement;  but,  as  to  this,  the  error 
is  harmless,  for,  when  the  defendant  admit- 
ted he  opened  the  saloon,  he,  in  effect,  plead- 
ed guilty,  and  any  reason  he  might  have  had 
could  not  affect  his  guilt  or  innocence,  but 
only  the  measure  of  his  punishment,  and  that 
was  solely  a  question  for  the  judge.  The  de- 
cisions cited  by  the  majority  have  been  sub- 
sequently considered  and  explained  by  the 
Supreme  Court,  and  it  is  now  the  declared 
law  of  this  state  that  there  Is  no  excuse  for 
opening  a  tippling  house  on  the  Sabbath  day. 
See  Mouses  v.  State,  78  G«.  110;  Klug  v. 
State,  77  Ga.  734. 


(2  Oa.  App.  5^) 
WHISTENANT  v.  SOUTHERN  STATES 
PORTLAND  CEMENT  00.    (No.  831.) 
(Court  of  Appeals  of  Georgia.    Dec.  17,  1907.) 

Raiusoads  —  Operation— Fbiohtenirq  Ani- 
mals. 

There  is  no  liability  for  damages  accru- 
ing from  an  injury  received  on  a  public  highway 
and  occasioned  by  the  fright  of  an  animal  at- 
tached to  a  vehicle^  where  such  injury  is  occa- 
sioned by  the  runnmg  of  a  railroad  train  in  the 
usual  course  o£  its  business,  and  where  no  un- 
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usual  or  unnecessary  noises  attend  the  locomo- 
tion of  such  engine  and  cars.  No  higher  duty 
in  this  respect  is  imposed  on  railroads  operated 
for  the  carriage  of  freight  by  private  corpora- 
tion than  is  incident  to  railroads  generally. 

[Eid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  §§  1241-1244.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Polk  County; 
P.  A.  Irwin,  Judge. 

Action  by  W.  L.  Whistenant  against  the 
Southern  States  Portland  Cement  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Seaborn  &  Barry  Wright  and  J.  A.  Wright, 
for  plaintiff  in  error.  Blance  ft  Tlson,  for  de- 
fendant in  error. 

RUSSELL,  J.  Whistenant  brought  suit 
against  the  Southern  States  Portland  Cement 
Company  to  recover  damages  for  personal  in- 
juries. The  defendant  demurred  to  the  pe- 
tition, and  it  was  dismissed.  The  only  ques- 
tion therefore  presented  for  our  consideration 
Is  whether  the  allegations  of  the  petition 
were  sufficient  to  withstand  the  general  and 
the  special  demurrers.  The  defendant  operat- 
ed a  railroad  for  private  use,  and  it  is  in- 
sisted that  rules  different  from  those  gov- 
erning the  liability  of  public  service  corpora- 
tions operating  railroads, should  control. 

The  allegations  of  the  petition,  in  brief, 
are  that  the  defendant,  a  private  corporation, 
operates  a  private  line  of  railroad  close  to  a 
public  road  or  highway;  that  on  the  day 
named  the  plaintiff  was  driving  along  the 
public  road,  and,  before  he  reached  the  point 
where  the  railroad  and  the  public  road  run 
parallel  with  each  other,  he  stopped  and  as- 
certained that  the  engine  of  the  cement  com- 
pany was  standing  motionless  near  the  com- 
pany's plant ;  that  he  then  drove  along,  and, 
when  he  reached  the  point  in  the  road  near- 
ly parallel  to  where  the  engine  was  standing 
upon  its  track,  the  engineer,  without  warn- 
ing, started  his  engine,  and  was  In  a  short 
distance  of  plaintiff,  when  his  horse  became 
frightened  at  the  approaching  engine;  that, 
'^owing  to  a  large  and  deep  ditch  being  on  the 
east  side  of  the  public  road,  petitioner  had  no 
opportunity  to  turn  bis  horse  and  wagon 
around,  and  was  attempting  to  get  his  horse 
on  and  by  said  engine,  and  his  horse,  being 
badly  frightened  and  attempting  to  get  away, 
caused  petit loner*s  wagon  to  come  uncoupled, 
causing  and  forcing  petitioner  to  jump  out 
of  said  wagon  and  to  catch  and  take  hold  of 
the  horse  by  the  bridle.  I>efendant's  en- 
gineer, seeing  petitioner's  plight  and  the  un- 
manageable and  frightened  condition  of  his 
horse,  made  no  effort  or  attempt  to  slow 
down  or  stop  his  engine,  but  ran  on  by  where 
petitioner  was  and  within  about  20  feet  of 
him,  for  a  distance  of  about  30  yards,  and 
then  backed  said  engine  into  a  switch,  which 
runs  parallel  with  the  track,  and  coupled  to 
some  cars  and  had  started  back  to  main  line 
of  railroad  with  engine  and  cars.    The  en- 


gineer, still  being  hi  clear  view  of  plaintiff, 
and  seeing  his  horse  frightened  by  the  pass- 
ing of  engine,  continued  on  by  petitioner,  and 
when  opposite  him  his  horse  became  frantic 
with  fear,  and  uncontrollable,  and  jumped 
forward  and  jerked  petitioner  in  the  ditch 
running  along  and  parallel  with  the  public 
road."  It  la  alleged  that  the  defendant  was 
negligent  In  maintaining  a  line  of  railroad  in 
such  close  proximity  to  the  public  road;  it 
being  a  place  where  stock  l>eing  driven  along 
said  road  were  likely  to  become  frightened 
and  were  frightened  by  the  (operation  of 
said  railroad;  and  that  the  company  was 
negligent  through  its  engineer  in  running  its 
engine,  and  continuing  to  run  it,  In  such 
close  proximity  to  the  petitioner  after  see- 
ing his  horse  was  frightened,  and  in  making 
no  effort  to  stop  his  engine,  though  his  horse 
was  frightened.  It  is  not  alleged  that  the 
horse  was  gentle  or  roadworthy. 

Unless  the  company  was  negligent  in  hav- 
ing its  railroad  near  the  public  road,  or  un- 
less it  is  the  duty  of  one  operating  a  private 
railroad  to  suspend  operation  on  its  own 
track  when  it  sees  an  animal  frightened  in 
the  highway  near  by,  the  unreasonable  fright 
of  the  horse  was  the  proximate  cause  of 
plaintiff's  Injury.  If  the  defendant  company 
had  no  right  to  maintain  its  railroad  in  such 
close  proximity  to  a  highway  upon  which 
horses  were  likely  the  become  frightened,  or 
if  It  was  the  duty  of  the  engineer,  when  he 
saw  the  frightened  condition  of  the  horse,  to 
have  desisted  from  the  service  he  was  per- 
forming for  his  master  (away  from  the  pub- 
lic road,  though  near  by,  and  tn  sight  of  it), 
then,  according  to  the  allegations  of  the  pe- 
tition, the  defendant's  engine,  being  the  cause 
of  the  horse's  fright,  can  be  considered  as 
the  causa  causans,  which  produced  the  plain- 
tiff's Injuries.  There  can  be  no  question 
that  the  defendant  would  be  liable  if  its 
engineer,  wantonly  or  willfully,  by  making 
useless  and  unnecessary  noises,  had  frighten- 
ed tlie  horse  and  thereby  caused  the  injury 
to  the  plaintiff.  Barclay  v.  W.  ft  A.  R.  R. 
Co.,  102  Ga.  546,  29  S.  B.  448,  In  which  a 
judgment  of  nonsuit  was  reversed  because 
it  was  easily  inferable  from  the  plaintiff's 
evidence  that  the  noise  was  made  willfully 
and  wantonly  without  any  other  purpose  than 
that  of  frightening  the  plaintiff's  mules.  But 
it  is  not  alleged  that  there  was  anything  un- 
usual in  the  operation  of  the  engine  which 
frightened  the  horse  in  this  case,  nor  that 
any  unusual  noise  was  made.  It  Is  therefore 
simply  a  question  as  to  whether  the  engineer 
had  the  right  to  make  any  noise  or  do  any- 
thing in  the  conduct  of  his  business,  after  be 
saw  plaintiff's  horse  was  frightened. 

It  is  insisted  by  learned  counsel  for  plain- 
tiff: That  this  case  is  not  controlled  by  the 
decision  in  Hill  v.  Railway  Co.,  101  Ga.  66, 
28  S.  E.  631.  and  cases  therein  cited,  for  the 
reason  that  the  defendant  in  this  case  is  "  a 
purely  private  concern,  with  none  of  the  pub- 
lic duties,  affording  none  of  the  imbllc  con- 
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yeniences,  and  bound  by  no  schedule,  rules* 
tariffs,"  etc.  'It  serves  itself  only,  and  not 
the  public."  And  that  "the  reason  for  the  dis- 
tinction is  apparent  and  just,  and  rests  upon 
the  difference  between  a  public  and  a  priyate 
service."  We  fail  to  see  the  application  of 
the  distinction  sought  to  be  drawn.  It  is  true 
that  a  public  corporation  Is  required  to  i>er- 
form  certain  public  duties  which  do  not  de- 
yoiye  upon  a  private  corporation.  But,  at 
last,  both  are  run  primarily  for  the  pecuni- 
ary gain  of  their  stockholders.  The  fact  that 
healthful  regulation  of  the  terms  upon  which 
public  corporations  shall  deal  with  the  pub- 
lic at  large,  who  must  of  necessity  have  busi- 
ness relations  with  them,  is  necessary,  does 
not  seem  to  us  to  illustrate  the  point  in  this 
case.  It  certainly  would  not  affect  the  per- 
son injured.  The  pain,  the  suffering,  and  the 
injury  would  be  no  less  nor  greater,  if  one's 
horse  were  frightened,  whether  the  engine 
was  public  or  private.  The  horse  could  not 
be  presumed  to  know  the  difference.  It  has 
been  several  times  held  that  a  railroad  com- 
imny  is  not  responsible  for  the  fright  of  ani- 
mals caused  by  the  ordinary  operation  of 
their  trains.  Ga.  K.  v.  Thomas,  73  Ga.  350; 
Morgan  v.  Central  R.,  77  Ga.  793,  and  others. 
It  is  equally  well  settled  that  the  company 
will  be  liable  for  unnecessary  noises.  Ga.  R. 
y.  Carr,  73  Ga.  557,  558;  Hill  v.  Rome  St. 
Ry.  Co.,  101  Ga.  66,  28  S.  B.  631.  It  is  true 
that  the  defendants  in  these  cases  were  pub- 
lic corporations,  but  the  principle  upon  which 
each  was  decided  was  that  the  artificial  per- 
son. Just  as  the  natural  person  might  do, 
could  pursue  its  ordinary  vocation  if  it  were 
such  that  no  injury  was  intended  to  others, 
and  if  the  business  was  such  as  did  not  neces- 
sarily tend  to  affect  and  invade  the  rights 
of  others.  The  same  reason  must  control 
when  the  operation  of  a  private,  corporation 
Is  concerned.  MoBt  of  the  cases  dted  by  the 
learned  counsel  for  plaintiff  apply  specially 
to  nuisances,  and  it  has  been  held  that  a  pri- 
yate concern  operated  upon  a  public  high- 
way is  a  nuisance. 

This  action,  however,  is  brought  upon  the 
ground  of  negligence.  The  petition  plainly 
shows  that  the  damages  are  sought  for  in- 
juries which  it  is  claimed  resulted  from  the 
defendant's  negligence,  and  there  is  no  hint 
that  the  injury  was  occasioned  by  a  nuisance. 
It  is  to  be  presumed  that  the  defendant  waB 
exercising  a  legal  right  in  running  his  engine, 
for  its  name  Imports  a  corporation,  and  im- 
plies creation  by  law.  It  is  likewise  to  be 
presumed  that  its  location  near  the  public 
road,  which  is  alleged  to  be  negligence,  was 
permitted  by  a  contract  authorized  by  law. 
It  is  not  allied  that  the  engine  was  being 
run  at  a  high  rate  of  speed  or  at  an  unusual 
or  unlawful  rate  of  speed.  There  Is  no  al- 
legation that  any  unusual  or  unnecessary 
noises  were  being  made  by  the  engine.  The 
original  fright  of  the  horse,  as  alleged,  was 
due  to  seeing  the  engine,  and  there  is  no 
allegation  of  negligence  at  all  with  reference 


to  this,  unless  it  be  that  the  engineer  started 
the  engine  without  any  warning.  The  com- 
pany would  not  be  liable  for  the  fright  of  the 
horse  due  to  the  mere  appearance  of  the  en- 
gine. O'Donnell  v.  Chicago,  etc.,  R.  Co.,  69 
Iowa,  102,  28  N.  W.  464.  Nothing  is  alleged 
as  to  the  character  of  the  hoise  or  as  to  his 
previous  conduct.  In  many  decisions,  in  cases 
originating  from  the  fright  of  an  animal, 
stress  is  laid  on  the  fact  that  the  horse  was 
gentle.  From  the  absence  of  this  allegation 
in  this  petition,  it  can  perhaps  be  presumed 
that  the  horse  in  question  was  not  a  trust- 
worthy animal.  As  was  said  by  the  Supreme 
Court,  in  Atlanta  Ry.  Co.  v.  Johnson,  120  Ga. 
912,  48  S.  E.  391:  *'From  aught  that  appears, 
it  was  as  much  the  fault  of  the  horse  as  any- 
thing else.  It  is  not  charged  that  the  car  was 
running  at  a  high  rate  of  speed,  or  that  an 
unnecessary  or  unlawful  noise  was  made  by 
its  running.  Indeed,  a  fair  inference  from 
the  petition  Is  that,  after  becoming  frighten- 
ed,  the  mere  sight  of  the  cars  aggravated  the 
condition  Into  which  the  horse  had  gotten. 
The  defendant  was  doing  only  that  which  It 
had  a  right  to  do."  So  far  as  the  first  alle- 
gation of  negligence  is  concerned,  we  must 
conclude  that  the  Judgment  of  the  trial  court 
In  dismissing  the  petition  was  right  How- 
ever annoying  it  may  be  to  have  your  horse 
frightened  by  a  passing  train,  it  cannot  be 
said  to  be  negligence  on  the  part  of  a  com- 
pany operating  a  railroad,  whether  public  or 
private,  to  place  its  track  near  a  road.  If 
the  location  of  the  railroad,  upon  any  legal 
ground,  can  be  objected  to,  the  case  would  be 
one  of  nuisance,  and  not  of  n^lig«ice. 

The  second  allegation  of  negligence  was 
likewise  without  merit,  because  the  defend- 
ant's servant  was  only  doing  what  he  had  the 
right  to  do.  Furthermore,  the  allegations  of 
the  petition  disclose  such  negligence  on  the 
part  of  the  plaintiff  himself  as  by  their  very 
terms  offset  any  negligence  on  the  part  of  the 
defendant.  He  was  attempting  to  get  his 
horse  on  and  by  the  engine,  after  it  was 
apparent  that  the  horse  was  badly  frightened. 
This  was  recklessness  and  negligence  tending 
to  aggravate  the  fright  of  the  horse.  It  Is 
next  alleged  that  the  wagon  became  un- 
coupled. It  not  being  alleged  that  the  un- 
coupling was  due  to  the  fright  of  the  horse, 
it  is  to  be  presumed  that  it  was  due  to  the 
defective  construction  of  the  wagon,  and,  as 
this  was  the  cause  of  the  plaintiff  Jumping 
out  of  the  wagon  to  hold  the  horse,  which 
thereupon  jerked  him  into  the  ditch,  it  may 
he  that  the  uncoupling  of  the  wagon  was  the 
occasion  of  the  Injury.  Perhaps,  If  the  plain- 
tiff had  not  Jumped  out  to  hold  the  horse, 
he  might  have  avoided  the  Injury  altogether. 
This  case  is  controlled  by  our  prior  decision 
in  Southern  Ry.  Co.  v.  Flynt,  2  Ga.  App.  162, 
58  S.  E.  374.  But  authorities,  almost  without 
number,  sustain  the  proposition  that,  no  mat- 
ter how  great  the  nuisance  (as  used  In  com- 
mon parlance),  nor  even  how  great  the  danger 
from  the  running  of  trains  near  by  and  not 
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upon  a  public  road,  tbere  can  be  no  recovery 
for  injuries  sustained  by  reason  of  the  fright 
of  animals,  unless  the  same  were  caused,  ei- 
ther in  the  making  of  unnecessary  and  un- 
usual noises,  or  by  the  agents  of  the  company 
either  willfully  and  wantonly,  or  otherwise 
unnecessarily  or  unlawfully  frightening  said 
animals.  The  cases  of  injury  arising  from 
the  running  of  automobiles  are  dissimilar  to 
the  case  at  bar,  in  that  these  vehicles  are  run 
in  the  public  road,  to  the  use  of  which  the 
citizen  driving  his  horse  is  as  much  entitled 
as  he  who  is  traveling  in  the  automobile. 
This  fact  is  adverted  to  in  all  the  cases  upon 
the  subject,  which  we  have  been  able  to  ex- 
amine. In  Shinkle  v.  McCullough,  116  Ky. 
960,  77  S.  W.  196,  105  Am.  St  Rep.  249,  while 
the  real  gravamen  of  the  complaint  was  that 
the  high  rate  of  speed  at  which  the  auto- 
mobile was  run  was  the  cause  of  the  animals 
fright,  and  the  noise  was  only  incidental  to 
the  running,  attention  is  called  to  this  equal 
right  on  the  public  highway.  In  other  deci- 
sions which  we  have  investigated  the  ftight 
of  the  horse  was  caused  on  a  public  highway, 
but  in  each  the  frightening  cause  was  also 
in  the  highway. 

In  Myers  v.  Lape^  101  111.  App.  182,  a  lady 
brought  suit  for  damages  and  recovered.  Her 
injuries  were  serious,  and  were  caused  by 
the  frightening  of  her  horse  as  she  was  driv- 
ing on  a  public  highway.  The  fright  of 
plaintiff's  horse  was  caused  by  a  pony  belong- 
ing to  the  defendant,  which  was  of  a  very 
unusual  size  and  mischievous  appearance. 
The  court  of  appeals  of  Illinois  set  aside  the 
verdict,  holding  *'that  the  mere  fact  that  a 
horse  is  small  or  of  unusual  color  does  not 
preclude  the  owner  using  it  on  the  public 
highway,  even  though  some  other  horse  may 
become  frightened  at  it"  The  same  court, 
in  Gait  V.  Woliver,  103  111.  App.  71,  affirmed 
a  Judgment  for  damages  in  favor  of  the 
plaintiff,  whose  horse  was  frightened  by  a 
com  shredder  on  the  road  way.  But  the  evi- 
dence showed  (what  does  not  appear  from 
the  petition  in  this  case)  that  the  plaintiff's 
horse  was  ordinarily  a  perfectly  gentle  ani- 
mal, and  that  the  com  shredder,  which  had 
broken  down  and  was  of  strange  appearance, 
had  been  negligently  left  on  this  public  high- 
way for  several  months  before  the  accident. 
In  spite  of  repeated  orders,  given  to  the  de- 
fendant, to  remove  it.  In  Knight  v.  Lanier, 
69  App.  Div.  454,  74  N.  Y.  Supp.  999,  the 
plaintiff's  horse  was  frightened  by  an  auto- 
mobile on  a  private  lane  on  which  the  plain- 
tiff was  riding  as  a  licensee,  and  the  Judg- 
ment was  affirmed ;  the  court  leaving  to  the 
Jury  what  was  the  duty  and  consequent  lia- 
bility of  the  automobile  driver,  under  the 
peculiar  circumstances.  But  the  case  turned 
upon  the  respective  rights  of  the  parties  In 
a  lane  which  both  had  the  right  to  travel. 
The  casualty  took  place  in  a  road  or  way 
where  botb  parties  had  a  right  to  be.  It  was 
not,  as  in  the  present  case,  an  instance  of  the 
pursuit  of  one's  ordinary  vocation  on  his  own 


premises.  The  case  of  Indiana  Springs  Co. 
V.  Brown,  166  Ind.  465,  74  N,  B.  616,  1  L.  R. 
A.  (N.  S.)  238,  is  also  a  case  of  a  damage  re- 
sulting from  the  careless  operation  of  an 
automobile.  The  plaintiff  relied  on  a  mu- 
nicipal speed  ordinance  and  negligence  in  the 
operation  of  the  automobile.  The  horse  was 
gentle  and  virell  broken,  but  became  fright- 
ened at  the  automobile  approaching,  not  only 
with  unusual  noise,  but  at  the  unusual  speed 
of  20  miles  an  hour.  The  Judgment  was  af- 
firmed, but  the  court  held  that  the  liability 
of  the  defendant  was  not  due  to  the  fkct 
that  plaintiff's  horse  might  become  frightened 
at  its  passage  along  the  highway  in  an  ordi- 
nary and  careful  manner,  although  its  tend- 
ency might  be  to  frighten  horses,  and  some- 
times to  cause  injuries.'  As  long  as  the  au- 
tomobile was  carefully  and  prudently  mn, 
In  spite  of  its  noise  and  appearance,  the  au- 
tomobile had  an  equal  right  on  the  highway 
with  the  horse  and  buggy.  The  plaintiff  beg- 
ged, the  automobile  driver  to  stop  his  ma- 
chine, and  to  allow  him  to  take  his  horse, 
which  the  defendant  plainly  saw  was  frantic 
with  fright,  to  a  near-by  cross-street,  and 
get  the  animal  out  of  the  road.  The  chauf- 
feur totally  ignored  the  request,  and  proceed- 
ed at  his  reckless  rate  of  speed  to  pass  the 
horse,  which  ran  away.  The  liability  of  the 
defendant,  however,  was  expressly  attributed 
to  defendant's  inconsiderate  and  reckless  dis- 
regard of  plaintiff's  reciprocal  right  of  the 
road.  The  Indiana  case  is  not  unlike  that 
of  Murphy  v.  Meacham,  1  Ga.  App.  155,  57 
S.  B.  1046,  In  which  it  was  held  that,  "if  the 
automobile  was  being  run  properly,  and  not 
in  an  unusual  manner,  the  defendant  would 
not  be  liable  merely  because  the  mule  was 
frightened,  and  the  plaintiff  Injured." 

A  railroad  company  is  not  liable  for  person- 
al injuries  resulting  from  a  horse  taking 
fright  at  the  appearance  of  a  standing  car  or 
engine,  unless  the  car  has  been  left  standing 
on  or  near  the  public  highway.  The  allega- 
tion in  this  case  is  that  the  engine  was  near 
the  company's  plant.  Nor  does  the  fact  that 
the  plaintiff's  horse  was  frightened  by  the 
sight  of  the  moving  locomotive  or  car,  or  by 
the  noise  naturally  incident  to  Its  ordinary 
operation,  nor  the  fact  that  the  track  was  laid 
on  Its  own  land,  though  near  by  a  public 
road,  render  a  railroad  company  liable,  with- 
out more.  If  a  horse  is  frightened  by  the 
noises  of  a  locomotive,  or  train,  or  escaping 
steam  from  the  engine,  in  the  necessary  and 
proper  operation  of  Its  machinery,  the  rail- 
road is  not  liable  for  personal  injuries  result- 
ing from  the  fright  of  a  horse  being  driven  on 
a  near-by  highway.  There  is  no  negligence 
because  there  is  an  absence  of  a  duty  towards 
those  who  are  driving  in  the  public  highway. 
The  servants  of  the  company  and  its  engine 
are  where  they  have  a  right  to  be,  and  they 
have  a  right  to  use  their  locomotive  and 
train,  presumably,  without  affecting  the  rights 
of  others.  If,  however,  any  act  is  wantonly 
or  maliciously  or  negligently  or  unnecessarl- 
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\j  done  in  the  operation  of  either  engine  or 
cars,  by  which  a  traveler  on  the  public  high- 
way Is  affected,  the  Indlvldoal  or  corporation 
operating  a  railroad  or  any  other  Instm- 
mentality  Is  liable.  So  far  as  the  duty  and 
consequent  liability  of  an  Individual  or  cor- 
poration, operating  a  private  railroad,  la  con- 
cerned. It  does  not  differ  from  that  of  a  com- 
mon carrier  operating  a  railroad,  so  far  as 
the  right  of  travelers  along  public  highways 
are  concerned.  The  duties  of  a  public  rail- 
road are  essentially  different  In  many  re- 
spects from  those  devolving  upon  one  who 
merely  uses  his  private  railroad  for  his  own 
purposes  and  in  the  conduct  of  his  business 
alone.  But  as  to  the  traveler  on  a  public 
highway  the  same  rule  Is  applicable  to  both. 
The  maxim,  "Sic  tuo  utere  non  alienum 
liedas,"  applies  to  both,  with  the  privilege^ 
however,  of  regarding  the  well-known  fact 
that  all  roadworthy  animals  are  not  afraid 
of  trains. 
Judgment  affirmed. 

(3  Qa.  App.  80f) 

AYBRS  V.  STATE.     (No.  811.) 
(Ck>art  of  Appeals  of  Georgia.    Dec.  20,  1907.) 

1.  Labcent  — iNDioncENT  — Descbiption    of 
Pbopebty. 

In  indictments  for  larceny,  "the  description 
[of  the  stolen  proi>erty]  should  be  simply  such. 
as  in  connection  with  the  other  allegations,  will 
affirmatively  show  the  defendant  to  be  guilty, 
will  reasonably  inform  him  of  the  instance 
meant,  and  put  him  in  a  position  to  malce  the 
needfiil  preparations  to  meet  the  charge." 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Larceny,  $  64.] 

2.  Cbiminal  Law  —  Appeal  —  Habmless  Eb- 

BOB. 

Where,  by  an  erroneous  conception  of  court 
and  counsel,  a  misdemeanor  case  is  tried  as  if 
it  were  a  felony,  but  the  error  is  discovered  be- 
fore sentence,  so  that  no  harm  in  this  respect 
results  to  the  defendant,  the  error  is  prima  facie 
harmless  to  the  defendant 

[Ekl.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  S  3085.] 

3.  Execution— Levy. 

As  to  personal  property  the  seizure,  and 
not  the  official  entry,  constitutes  the  levy. 

[EM.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  21,  Execution,  §§  290-293.] 

4.  Labceny— Evidence  of  Value. 

In  trials  for  simple  larceny,  it  must  ap- 
pear that  the  stolen  property  is  of  some  value, 
either  generally  or  specially  to  the  prosecutor. 
Direct  proof  of  value,  however,  is  not  indis- 
pensable.    It  may  be  shown  inferentially. 

[Ed.  Note.-  For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Larceny,  {  18.] 

6.  Same. 

A  person  may  steal  his  own  property  from 
an   officer  who   has  seized   it  under   levy,   and 
thereby  be  guilty  of  larceny. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Haralson  Coun- 
ty;  Price  Edwards,  Judge. 

D.  J.  Ayers  was  convicted  of  larceny,  and 
brings  error.     Affirmed. 

The  indictment  charged  the  defendant  with 
the  simple  larceny  of  "one  Eclipse  Frlck 
engine,  25  horse  power,  1  Frlck  box  boiler, 

log  carta,  1  set  lumber  trucks,  and  track 


irons,  all  of  the  value  of  $500,  and  of  the 
personal  goods  of  one  I.  B.  Wltcher,"  a  con- 
stable; the  Indictment  reciting  that  the  prop- 
erty had  been  levied  on  by  the  constable 
under  a  described  attachment  The  property 
belonged  to  the  defendant,  but  the  constable 
had  seized  It  under  an  attachment  The  de-' 
fendant,  after  lulling  the  constable  into  a 
sense  of  security  by  promising  to  replevy  the 
property,  had  It  moved  across  the  state  line 
Into  Alabama.  The  further  facts  necessary 
to  an  understanding  of  the  errors  complain- 
ed of  appear  in  the  opinion. 

W.  G.  Brock,  Jones  &  Hutchens,  and  Grif- 
flth  &  Matthews,  for  plaintiff  In  error.  W. 
K.  Fielder,  Sol.  Gen.,  and  Lloyd  Thomas,  for 
the  State. 

POWELL,  J.  1.  The  defendant  demurred 
to  the  indictment  on  the  ground  that  the 
property  alleged  to  have  been  stolen  is 
not  sufficiently  described.  ''The  description 
should  be  simply  such  as,  in  connection  with 
the  other  allegations  will  affirmatively  show 
the  defendant  to  be  guilty,  will  reasonably 
Inform  him  of  the  Instance  meant,  and  put 
him  In  a  position  to  make  the  needful  prep- 
arations to  meet  the  charge."  2  Bishop, 
Grim.  Proc.  S  699,  cited  in  Walthour  v.  SUte, 
114  Ga.  76,  89  S.  B.  872.  See,  also.  Bone 
y.  State,  120  Ga.  866,  48  S.  EX  356;  Sanders 
V.  States  86  Ga.  717,  12  S.  E.  1058;  Powell 
V.  State,  88  Ga.  32,  13  S.  E.  829.  The  gen- 
eral description  aided  by  the  more  definite 
allegation  that  it  was  the  property  seized 
under  a  certain  levy  sufficiently  individualiz- 
ed the  transaction.  See  Bank  of  Sparta  v« 
Butts,  1  Ga.  App.  771  (3),  57  S.  E.  1061; 
Phelan  v.  Vestner,  125  Ga.  826,  54  S.  B.  697. 
By  this  additional  identification  of  the  sub- 
Ject-ibatter  of  the  larceny,  the  case  at  bar  is 
differentiated  from  the  cases  of  Walthour 
V.  State,  114  Ga.  76,  39  S.  E.  872,  Leonard 
V.  State,  116  Ga.  559,  42  S.  B.  795,  and  Mel- 
vln  V.  State,  120  Ga.  490,  48  S.  E.  198. 

2.  The  offense  with  which  the  defendant 
stood  charged  was  a  misdemeanor.  The 
court  charged  the  jury:  "This  case  is  being 
tried  as  a  felony,  and,  If  you  should  find 
the  defendant  guilty,  you  have  the  right  to 
recommend — add  to  your  verdict  finding  him 
guilty  recommendation  punishing  him  for  a 
misdemeanor."  The  jury  recommended  that 
the  defendant  be  punished  as  for  a  misde- 
meanor. We  presume  the  court  inflicted  a 
legal  sentence,  as  no  insistence  to  the  con- 
trary is  made.  In  certifying  this  ground 
of  the  motion  for  a  new  trial  the  judge  in 
an  explanatory  note  sa>'s:  "For  some  rea- 
son, the  court  and  counsel  for  both  the  state 
and  the  accused  tried  the  case  imder  the  im- 
pression that,  the  property  being  of  greater 
value  than  $50,  the  charge  amounted  to  a 
felony,  and  the  case  was  so  tried  up  to  the 
time  of  the  delivery  of  the  charge."  The 
error  in  trying  the  case  with  the  strict  for- 
mality of  a  felony  trial  rather  than  with 
the  ordinary  misdemeanor  procedure  seems 
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to  have  been  a  disadvantage  to  the  state 
rather  than  to  the  accused.  While  error,  It 
was,  as  against  the  defendant  (no  special 
Injury  being  shown),  harmless  error. 

3.  When  the  attachment  under  which  the 
levy  was  made  was  offered  in  evidence,  ob- 
jection was  made  on  the  ground  that  the 
levy,  as  appearing  from  the  entry  on  the  at- 
tachment, is  void  for  lack  of  definite  descrip- 
tion. The  seizure,  not  the  entry,  constituted 
the  levy.  There  was  sufficient  evidence  of  an 
actual  levy.  Comlff  v.  Coolc,  95  6a.  61  (2), 
22  S.  E.  47,  61  Am.  St  Rep.  55. 

4.  Ebcception  Is  taken  to  the  following  in- 
struction by  the  court  to  the  Jury:  "If  you 
believe  in  this  case  that  the  defendant,  in 
this  county,  on  the  day  named  in  the  bill 
of  indictment  or  within  two  years  before  the 
finding  of  the  bill  df  indictment,  wrongfully 
and  fraudulently  took  and  carried  away  these 
goods,  this  property  or  any  other  portion  of 
the  property,  and  that  the  property  so  tak- 
esn,  whether  the  whole  of  it  or  part  of  it, 
had  a  value,  and  that  it  was  the  property 
of  Witcher  In  the  sense  in  which  it  is  al- 
leged here  to  have  been  his  property,  and 
such  taking  was  done  with  intent  to  steal 
the  same,  under  the  rules  I  have  given  you 
In  charge,  it  would  be  your  duty  to  convict 
the  defendant"  The  substance  of  the  ob- 
jection made  is  that  neither  in  the  indict- 
ment nor  in  the  proof  was  any  value  shown 
as  to  any  segregate  portion  of  the  property; 
and  therefore,  though  it  were  shown  that 
the  defendant  stole  a  portion  of  it,  there 
was  no  proof  of  the  value  of  the  part  taken. 
For  example,  if  he  took  the  engine,  but  not 
the  log  carts,  there  was  no  proof  of  the  value 
of  the  engines;  the  only  testimony  as  to 
value  being  that  the  whole  outfit  was  worth 
$500.  In  prosecutions  for  larceny,  it  must 
be  shown  that  the  chattel  stolen  Is  a  thing 
of  value.  Benjamin  v.  State,  105  6a.  830, 
31  8.  K.  739;  May  v.  State,  111  6a.  840,  86 
8.  B.  222;  Wright  v.  State,  1  6a.  App.  158 
(8),  57  S,  B.  1050.  If  the  grade  of  the  crime 
is  dependent  on  the  value  of  the  article 
taken,  the  proof  must  show  whether  it  Is 
worth  more  or  less  than  the  diacritical 
amount  fixed  by  the  statute.  Powell  v.  State, 
88  6a.  82,  13  S.  B.  829.  In  other  cases  proof 
merely  that  the  stolen  article  is  a  thing  of 
value  is  sufficient  No  particular  value  need 
be  shown.  Davis  v.  State,  40  6a.  2Sl;  Lane 
▼.  State,  113  6a.  1040,  89  S.  B.  463;  Hawkins 
V.  State,  95  6a.  458,  20  S.  B.  217;  Smith  v. 
State,  95  6a.  460,  21  S.  E.  45;  McCrary  ▼. 
State,  96  6a.  348,  23  S.  B.  409.  The  courts 
will  not  take  Judicial  cognizance  that  any 
article  Is  of  value,  unless  the  law  Itself  so 
designates  it  Johnson  v.  State,  109  6a. 
268.  34  S.  B.  673;  Wright  vl  State,  1  6a. 
App.  158  (5),  57  S.  B.  1050.  However,  value. 
Just  as  any  other  matter  of  proof,  may  be 
shown  circumstantially  or  inferentially  as 
well  as  directly  or  positively.  Roberts  v. 
State,  55  6a.  220;  Jenkins  v.  State,  50  6a. 
268;   Irvin  v.  Turner,  47  6a.  382;   Garreker 


V.  Walton,  47  6a.  397;  State  v.  Allen,  R.  M. 
Charlt  (6a.  Dec.)  520.  In  McCrary's  Case, 
96  6a.  348,  23  S.  K  409,  the  only  proof  of 
value  was  the  testimony  of  the  prosecutor: 
"I  lost  something  of  value  from  my  place  ot 
business.  I  lost  a  keg  of  whisky.  It  contain- 
ed five  gallons."  The  Jury  would  have  the 
right  to  infer  that  an  engine  and  boiler  re* 
cently  In  actual  use,  and  about  to  be  moved 
and  put  to  work  again,  part  of  a  mill  outfit 
worth  $500,  was  of  some  value.  Likewise, 
the  circumstance  that  the  defendant  hired 
teams  and  men  to  move  the  property  tends 
to  negative  the  idea  that  It  was  valueless. 
"If  a  thing  has  value  to  the  owner,  though  to 
no  one  else,  to  steal  It  Is  larceny;  its  value 
to  the  rest  of  the  world  being  immaterial.** 
2  Blsh.  Or.  Proc.  S  761;  State  v.  Allen,  R. 
M.  Charlt  (6a.  Dec.)  518;  Ransom*s  Oase,  2 
Leach,  1090.  The  interest  which  the  consta- 
ble had  In  this  case  in  bringing  the  property 
to  sale,  so  as  to  protect  himself  against  rule 
for  contempt  made  each  and  every  part  of 
the  property  valuable  to  him.  In  the  John- 
son Case,  109  6a.  268,  34  S.  Bl  578,  the 
court,  in  showing  that  Judicial  cognizance 
cannot  be  taken  of  the  fact  that  meat  is  a 
thing  of  value,  gives  the  reason  that  some 
meat  is  not  valuable,  "as,  for  instance,  de- 
cayed meat  or  such  as  has  not  been  properly 
prepared  for  food  or  for  any  other  reason  Is 
not  useful."  Where  the  circumstances  shown 
in  the  case  are  such  as  to  Indicate  that  ai: 
article,  which  according  to  common  knowl- 
edge is  usually  useful,  is,  in  the  particular 
Instance  in  fact  valuable,  the  reason  of  the 
rule  ends,  and  the  Jury  Is  authorized  to  find 
that  the  article  in  question  Is  a  thing  of 
value.  The  early  holding  in  this  state  that 
In  simple  larceny  value  must  be  alleged:  and 
proved  (Davis  v.  State,  40  6a.  230)  is  based 
upon  the  fact  that  such  was  the  requirement 
of  the  common  law  at  the  time  of  its  adop- 
tion in  this  state.  It  was  never  the  precedent 
of  the  common  law,  however,  to  extend  the 
rule  to  absurdity  in  requiring  proof  of  value. 
Note,  for  example,  the  case  of  Rex  v.  Ed- 
wards, 13  Cox  C.  C.  384.  Three  pigs  which 
had  been  bitten  by  a  mad  dog  were  shot  and 
burled,  and  were  the  same  evening  dug  up 
by  the  prisoner,  and  sold  for  £9  3s.  9d.  It 
was  argued  that  the  pigs  had  been  abandon- 
ed, and  were  of  no  value  to  the  owner;  but 
the  court  upheld  the  conviction. 

6.  Upon  an  examination  of  the  entire  rec- 
ord, we  find  no  error.  While  the  property 
belonged  to  the  defendant,  the  constable 
had  such  a  title  as  to  make  the  defendant's 
fraudulently  taking  the  property  and  carry- 
ing it  Into  another  state  with  the  purpose 
of  appropriating  it  to  his  own  use,  thereby 
hindering  or  defeating  the  levy,  a  larceny. 
Davis  V.  State.  76  6a.  721;  Henry  v.  State, 
110  6a.  750,  36  S.  B.  55,  78  Am.  St.  Rep. 
137.  His  contention  of  good  faith  was  fairly 
submitted  to  the  Jury. 

Therefore  let  the  Judgment  refusing  him  a 
new  trial  be  affirmed. 
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(3  Oa.  App.  309) 

CURRIB  ▼.  STATE.    (No.  813.) 
(Ck>art  of  Appeals  of  Geoiigia.    Dec.  20,  1907.) 

1.  Labcbnt— Dbfekses. 

Tlie  fact  that  one  may  commit  forgery  in 
accomplishing  a  larceny  is  no  defense  agamst  the 
charge  of  larceny.  The  forgery  may  be  the 
means  employed  for  converting  a  stolen  paper 
to  the  use  of  the  thief. 

2.  Same— Pbopebtt  Subject. 

A  receipt  representing  a  bale  of  cotton  de- 
posited in  a  warehouse  and  describing  it  by 
marks  or  by  number,  commonly  called  a  ware- 
house receipt,  is  the  subject-matter  of  larceny. 
[Ed.  Note.—For  pases  in  point,  see  Gent.  Dig. 
vol.  32,  Larceny,  §  13.] 

3.  Same. 

The  fact  that  the  owner  of  stolen  property 
suffered  no  loss,  or  that  the  stolen  property  was 
recovered,  is  Ixnmaterial  on  the  subject  of  the 
guilt  or  innocence  of  one  accused  of  theft. 

fEid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Larceny,  S  54.] 

4.  Same— iNSTBUcnoNS. 

The   instructions   contained   in   the   charge 
of  the  court  which  are  excepted  to  are  without 
error. 
6.  Same— Evidence. 

The  evidence  fully  authorized   the  verdict 
of  guilty,  and  there  was  no  error  in  overruling 
the  motion  for  new  trial. 
(Syllabus  by  the  OourtJ 

Error  from  Superior  Ck>urt,  Laurens  Ck>un- 
ty ;  H.  G.  Lewis,  Judge. 

G.  T.  Currle  was  convicted  of  larceny  from 
the  house,  and  brings  error.    Affirmed. 

T.  L.  Griner  and  Jno.  R,  Cooper,  for  plain- 
tiff in  error.  Jos.  E.  Pottle,  Sol.  Gen.,  far 
the  State. 

RUSSELL,  J.  Gurrle  was  convicted  of 
larceny  from  the  house.  His  motion  for  new 
trial  was  overruled,  and  he  excepts.  The  mo- 
tion ifor  new  trial  is  predicated  npon  four 
grounds,  which  are  insisted  npon  in  the  brief. 
These  grounds  are  contained  In  the  amend- 
ment to  the  original  motion. 

1.  The  first  ground  of  the  amended  motion 
excepts  to  the  charge  of  the  court  on  the 
subject  of  larceny  from  the  house,  for  the 
reason,  as  insisted,  that  the  defendant  could 
not  legally  be  convicted  of  that  crime.  The 
defendant's  contention  is  that,  if  he  is  guilty 
of  any  offense,  he  Is  guilty  of  jfche  crime  of 
forgery,  and  not  of  the  offense  of  larceny 
from  the  house.  We  think  that  the  defendant 
could  have  been  convicted  of  forgery,  but  we 
do  not  think  that  It  follows  by  any  means 
that  he  may  not  also  be  convicted,  under  the 
evidence  In  this  case,  of  the  offense  of  larceny 
from  the  house.  No  exception  is  taken  to  the 
instruction  of  the  court  upon  this  subject,  ex- 
cept that  it  was  inapplicable  to  the  evidence, 
for  the  reason  that  the  evidence  would  not 
authorize  a  conviction  of  the  defendant  of 
the  offense  of  which  he  stood  charged.  The 
question,  then,  raised  by  this  ground  of  the 
motion,  is  whether  evidence  of  the  theft  of 
two  warehouse  receipts  for  two  bales  of  cot- 
ton will  authorize  a  conviction  of  larceny. 
We  think  that  there  is  no  doubt  that  such 
warehouse  receipts  as  are  described  In  the 


hidictment  may  be  the  subject-matter  of  lar- 
ceny. The  point  might  have  been  raised  by 
demurrer  to  the  indictment,  for  the  proof  cor- 
responded with  its  allegations,  but  the  de- 
fendant preferred  to  take  his  chances  on  a 
verdict  We  are  not  now  discussing  the  suffi- 
ciency of  the  evidence  in  this  case,  but  we  lay 
it  down  as  a  general  rule  that  .if  the  fact 
of  the  taking  of  a  warehouse  receipt  for  two 
bales  of  cotton  is  established,  and  the  intent 
to  steal  this  paper  and  thereby  to  convert  the 
cotton  which  it  represents  to  the  taker's  use 
is  satisfactorily  shown,  the  taker  of  the  ware- 
house receipt  would  be  guilty  of  larceny,  if 
the  ownership,  value,  jurisdiction,  and  oth» 
necessary  allegations  are  made  to  appear. 
To  steal  a  warehouse  receipt  which  evidences 
a  bale  of  cotton  is  as  much  larceny  as  the 
theft  of  a  silver  certificate,  a  national  bank 
note,  or  a  greenback.  As  held  by  this  court 
in  Livingston  v.  Anderson,  2  Ga.  App.  — , 
68  S.  E.  505,  a  warehouse  receipt  for  cotton 
is  symbolic  of  the  cotton  itself,  and  the  evi- 
dence in  this  case  estabjlshed  what  Is  always 
true,  that  the  receipt  is  worth  as  much  as 
the  market  value  of  the  cotton  it  represents. 
It  matters  not  that  in  this  case  it  may  have 
been  necessary  for  the  defendant  or  some  one 
for  him  to  forge  the  name  of  the  cotton  buy- 
er, Coley,  in  order  to  transmute  the  receipt 
Into  money.  This  was  only  the  means  used 
in  converting  the  receipt  to  his  own  use,  and 
additional  evidence  of  the  intent  to  steal; 
just  as  one  who  steals  a  $20  bank  note,  which 
is  intrinsically  of  trifling  value,  may  exchange 
it  for  two  $10  gold  pieces,  which  are  actual- 
ly worth  the  amount  of  which  the  bill  is 
only  symbolic.  The  warehouse  receipt  for 
the  cotton  is  only  a  symbol  of  the  intrinsic 
value  of  that  cotton,  just  as  the  piece  of 
paper,  current  as  money,  is  symbolic  of  Its 
actual  value  when  redeemed. 

2.  The  second  assignment  of  error  com-  * 
plains  of  the  following  charge:  '*Tou  look  to 
the  evidence  in  the  case,  applying  the  prin- 
ciples of  law  that  will  be  given  you  in  charge, 
and  ascertain  whether  or  not  he  did,  as 
charged  in  this  indictment,  enter  that  ware- 
house and  take  therefrom  these  two  receipts 
as  charged,  and  with  intent  to  steal  the  same, 
with  the  intent  to  appropriate  to  bis  own  use 
the  property  of  another  person.  I  diarge 
you  that  a  receipt  representing  a  bale  of  cot- 
ton, shoeing  on  its  face  a  deposit  of  the 
cotton,  and  identifying  the  cotton,  given  by 
the  warehouse  to  the  owner  of  the  cotton, 
held  by  said  warehouse  for  the  owner,  is 
property,  and  is  a  subject-matter  of  larceny.** 
The  plaintiff  in  error  assigns  error  on  this 
charge  as  being  an  expression  of  opinion  as 
to  tbe  guilt  of  the  accused,  and  because  he 
Insists  that  the  receipts  did  not  represent  any- 
thing of  value  until  Coley's  name  was  forg- 
ed to  them.  The  Instructioi^  of  the  court 
that  a  receipt  representing  a  bale  of  cotton, 
showing  on  its  face  a  deposit  of  cotton  (and 
identifying  the  cotton),  executed  by  the  ware- 
house to  the  owner  of  the  cotton  held  by  the 
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warehouse,  is  property,  was  not  In  any  sense 
an  expression  of  opinion  of  the  court  on  the 
facts.  Therefore  it  was  not,  for  the  first 
reason^  assigned,  erroneous.  It  was  simply 
a  statement  of  the  law  applicable  to  the  evi- 
dence in  case  the  Jury  found  in  the  evidence 
such  a  receipt  as  the  judge  described.  Ajb 
the  receipts  were  In  evidence,  without  con- 
tradiction or  objection,  the  Judge  would  have 
been  authorized,  withput  error,  to  refer  to 
them  as  being  In  evidence.  The  second  ob- 
jection to  this  charge*  that  the  receipts  did 
not  represent  any  value  until  Coley's  name 
was  forged  to  them,  and  that  in  that  event 
and  for  that  reason,  the  prisoner  would  be 
guilty  of  forgery,  and  not  of  larceny  from 
the  house,  is  without  point  or  merit,  for  the 
reasons  already  stated  in  the  first  division  of 
this  opinion. 

3.  £7rror  is  assigned  in  the  third  ground  of 
the  motion  on  the  instruction  by  the  court 
that  the  fact  that  the  owner  of  the  property 
had  never  been  defrauded  out  of  anything 
would  be  no  defense  to  the  defendant  There 
was' no  error  in  this  instruction.  In  fact,  the 
principle  stated  by  the  Judge  is  so  funda- 
mental that  it  strikes  us  with  surprise  that 
It  should  be  seriously  questioned.  It  appears 
from  the  evidence  that  the  cotton  represent- 
ed by  the  two  warehouse  receipts  alleged  to 
have  been  stolen  by  the  defendant  belonged 
to  a  negro  named  King.  It  further  appears 
that  the  proprietor  of  the  warehouse,  after 
the  theft  was  discovered,  gave  King  dupli- 
cate receipts,  as  he  should  have  done,  and 
by  means  of  these  receipts  King's  cotton  was 
restored  to  him.  The  result  was  that  King 
lost  nothing.  But  it  would  be  to  state  a 
doctrine  entirely  new  to  the  law  to  say  that 
by  reason  of  that  fact  the  guilt  of  the  defend- 
ant, if  he  be  guilty,  was  propitiated.  If,  In- 
deed, he  stole  the  cotton  receipts,  nothing 
that  happened  subsequently  could  affect  his 
guilt.  The  crime  was  complete,  and  there 
could  be  no  propitiation  or  absolution,  except 
in  the  penalty  of  the  law.  If  the  rule  stat- 
ed by  the  distinguished  counsel  for  the  plain- 
tiflC  In  error  is  true,  all  that  would  be  nec- 
essary in  order  to  wipe  out  the  entire  trans- 
actlon  would  be  for  a  thief,  when  detected, 
to  return  and  restore  the  stolen  property. 
And,  if  this  be  the  law.  It  is  fearful  to  con- 
template how  many  defendants  have  suffered 
unjustly  the  pains  and  penalties  of  unholy 
sentences,  particularly  in  the  cases  where 
honses  were  stolen,  in  which  the  penalty  was 
at  one  time  death.  Many  sentences  have 
been  enforced  where  the  stolen  property  was 
recovered  without  loss  by  the  owner.  Nor 
was  the  charge  of  the  court  upon  this  sub- 
ject an  intimation  of  (pinion,  as  contended 
by  plaintiff  in  error.  It  was  a  clear  and  apt 
statement  of  the  law,  though  contrary  to  the 
defendant's  contention. 

4.  The  fourth  ground  of  the  motion  Is  but 
a  repetition  of  the  objections  urged  in  the 
first  and  third  grounds,  and  is  for  the  reasons 
stated  on  these  grounds  without  merit 


6.  Returning  to  the  general  ground  that 
the  verdict  is  contrary  to  the  evidence,  it  Is 
apparent  from  what  we  have  stated  that  it  is 
only  necessary  to  inquire  whether  the  evi- 
dence was  sufficient  to  show  that  this  de- 
fendant took  the  receipts  described  in  the  in- 
dictment, knowing  that  they  were  not  his, 
and  converted  them  to  his  own  use.  The  re- 
ceipts show  upon  their  face  that  they  were  is- 
sued to  L.  A.  King.  There  was  no  chance  of 
mistake  upon  that  score.  If  the  defendant 
forged  Ck>Iey*B  name,  it  was  because  he  knew 
that  the  receipts  were  not  his,  and  he  dared 
not  carry  them  to  Coley  or  any  other  cot- 
ton buyer  before  presenting  them  to  the  mer- 
chant who  was  accustomed  to  pay  the  cotton 
bills.  It  is  not  contended  that  Coley  himself 
signed  the  receipts.  The  testimony  as  to  an- 
other Coley  was  evidently  not  credited  by  the 
Jury.  And  the  state  proved  to  the  satlsfac- 
tlon  of  the  Jury  that  the  defendant  presented 
these  receipts  and  got  the  money  on  them, 
and  that  immediately  prior  to  his  presenta- 
tion of  the  receipts  at  Cutler's  store  they 
were  In  a  book  in  the  warehouse  of  the  com- 
pany alleged  in  the  indictment  Some  point 
is  made  as  to  failure  on  the  part  of  the  state 
to  prove  the  value,  and  the  principle  ruled  In 
Wright  V.  State,  1  Ga.  App.  158,  67  S.  a 
1050,  is  Invoked,  but  the  witness  Coley  testi- 
fied positively  that  the  receipts  were  of  the 
value  set  out  In  the  Indictment  Upon  this 
subject,  see  Ayers  v.  State,  3  Ga.  App.  — , 
59  S.  E.  924.  The  testimony  as  to  the  amount 
received  in  exchange  for  the  receipts  is  also 
sufficient  upon  this  point 

There  was  no  error  In  overruling  the  de- 
fendant's motion  for  a  new  triaL 

Judgment  affirmed. 


(I  Ga.  App.  266) 
SOUTHERN   RT.   CO.    v.   MOUCHET.    (No. 
503.) 

(Court  of  Appeals  of  Georgia.    Dec  20,  1907.) 

1.  RaIMOADS— INJTTBY   TO   PEBSOR    AT   CbOSS^ 
ING — PlJEADINO. 

The  allegations  of  the  petition  make  a  cause 
of  action,  and  the  demurrer  was  properly  over- 
ruled. 

[Ed.  Note.— For  cases  in  point,  see  (Dent  Dig. 
vol.  41,  Railroads,  H  1107-1112.] 

2.  Same— Evidence. 

A  town  ordinance  prohibitinflr  the  blockmg 
of  street  crossings  over  the  tracks  of  the  rail- 
road beyond  a  specified  time  is  admissible  in 
evidence,  where  it  is  claimed  that  a  violation 
of  fuch  ordinance  in  connection  with  other  acts 
of  negligence  caused  the  homicide  at  the  place 
of  the  killing. 

3.  Same— Assumption  of  Risk. 

There  can  be  no  implied  assent  to  do  an  act 
manifestly  and  obviously  dangerous,  such  as  to 
cross  the  track  through  an  open  space  casually 
and  temporarily  left  between  two  cars  pending 
the  work  of  switching.  One  who  attempts  to 
make  use  of  such  casual  opening,  and  to  cross 
the  track  at  such  time,  assumes  all  the  hazard  of 
the  dangerous  undertaking,  and,  if  killed  in  the 
endeavor,  the  company  will  not  be  liable,  unless 
after  seeing  his  danger,  or  realizing  his  perilous 
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purpose,  it  could  have  avoided  or  prevented  the 
consequences  of  his  culpable  negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼01.  41,  Railroads,  §  1089.] 
4.  Same. 

The  verdict,  being  without  evidence  to  sup- 
port it,  is  contrary  to  law,  and  for  that  reason 
a  new  trial  should  have  been  granted. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Hartwell;  W.  Ix 
Hodges,  Judge. 

Action  by  Callie  Mouchet  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

A.  G.  &  Julian  McCurry,  for  plaintiff  in  er- 
ror.   Jos.  N.  Worley,  for  defendant  in  error. 

HILL,  C.  J.  The  plaintiff,  as  the  widow  of 
Warren  A.  Mouchet,  brought  suit  against  the 
Southern  Railway  Company  to  recover  dam- 
ages for  the  homicide  of  her  husband.  In 
her  petition  she  set  out  the  acts  of  alleged 
negligence  on  the  part  of  the  defendant  which 
caused  her  husband's  death,  substantially  as 
follows:  The  tracks  of  the  defendant  com- 
pany run  through  the  town  of  Bowersville, 
dividing  the  business  portion  of  the  town. 
The  freight  depot  is  on  one  side  of  the  tracks, 
and  the  passenger  depot  with  the  telegraph 
office  Is  on  the  other  side.  There  are  two 
streets  running  east  and  west  crossing  the 
railroad  tracks;  Benson  street  crossing  on 
the  north  and  Schaefer  street  crossing  on  the 
south.  Between  these  two  streets,  besides 
the  main  track,  there  are  som^e  side  tracks 
of  the  defendant  railroad,  and  also  tracks  of 
the  Hartwell  Railroad  Company;  the  inter- 
vening space  being  used  by  both  railroad 
companies  as  a  switchyard.  In  addition  to 
these  two  street  crossings,  it  is  alleged  there 
is  a  pathway  between  the  two  street  cross- 
ings oyer  the  tracks  of  the  defendant  compa- 
ny going  from  the  business  houses  on  one 
side  of  the  tracks  to  the  business  houses  on 
the  other;  that  the  public  has  used  this  path 
or  footway  continuously  and  uninterrupted- 
ly since  the  defendant  has  been  operating  the 
railroad;  that  the  defendant  during  this  en- 
tire period  has  left  this  pathway  opened,  and 
•'permitted.  Invited,  and  licensed"  the  public 
to  use  said  pathway  to  cross  its  tracks  at  this 
point;  that  on  the  day  of  the  homicide  peti- 
tioner's husband,  desiring  to  go  from  one 
side  of  the  town  to  the  other,  and  it  being 
necessary  In  order  to  do  so  to  cross  the  de- 
fendant's tracks,  went  first  to  the  Schaefer 
street  crossing;  that  he  found  that  crossing 
blocked  by  the  cars  of  the  defendant,  and, 
this  blocking  continuing  for  20  minutes  or 
longer,  he  got  tired  waiting  for  the  street 
crossing  to  be  opened,  and,  being  in  haste 
to  get  across,  he  went  to  said  path  or  foot- 
way and  by  this  footway  attempted  to  cross 
the  side  track  where  the  defendant  had  left 
an  opening  between  two  cars  about  six  feet 
wide  to  accommodate  the  public  In  crossing 
at  this  point;  that  one  of  its  cars  was  stand- 


ing on  the  south  of  said  footway,  an^  anoth- 
er on  the  north;  that  he  had  several  times  be- 
fore on  the  same  day  crossed  the  track  by 
said  pathway  at  that  point  without  danger  or 
hurt,  and,  believing  that  the  defendant  had 
arranged  its  cars  so  as  to  ke^  said  pathway 
opened  for  the  use  of  the  public,  and  that 
defendant  was  mindful  of  his  use  of  said 
pathway  for  the  time  being,  he  undertook  to 
make  a  crossing  of  the  track  over  said  foot- 
way, and,  as  he  got  in  the  middle  of  the 
track,  the  defendant  suddenly  and  without 
warning  kicked  a  lose  box  car  against  the 
box  car  standing  on  the  south  of  said  foot- 
way, and  drove  it  back  against  the  car  stand- 
ing on  the  north  of  said  footway  with  great 
force,  catching  him  between  the  drawheads 
of  the  two  colliding  cars,  causing  injuries 
from  which  he  died  within  the  next  few 
hours.  Two  acts  of  negligence  are  specifical- 
ly alleged:  First,  in  keeping  the  Schaefer 
street  crossing  blocked  with  cars  for  over 
20  minutes,  this  being  an  unreasonable  time 
and  In  violation  of  the  town  ordinance;  sec- 
ond, that  the  defendant,  well  knowing  that 
said  footway  was  being  constantly  used  by 
the  public,  and  on  said  day  Inviting  the  pub- 
lic to  use  it  by  opening  its  cars  at  said  point, 
was  charged  with  the  duty  of  placing  a 
watchman  at  said  footway  where  it  crossed 
the  track  to  warn  pedestrians  of  any  Impend- 
ing danger,  but  this  it  neglected  to  do,  and 
this  negligence  of  the  defendant  was  the 
proximate  cause  of  the  homicide.  The  peti- 
tioner alleged  that  her  husband  was  entirely 
without  fault  or  negligence;  that  finding  the 
Schaefer  street  crossing  closed,  after  waiting 
a  reasonable  time  for  the  crossing  to  be  open- 
ed, he  had  a  right  to  cross  the  track  by  the 
footpath,  and,  in  doing  so,  exercised  all  prop- 
er care  and  diligence  In  looking  out  for  ap- 
proaching engines,  but,  because  of  interven- 
ing box  cars  on  the  side  track,  he  did  not  see 
and  could  not  see  the  moving  engine  which 
drove  the  two  cars  together  that  caught  and 
killed  him.  The  defendant  demurred  gener- 
ally to  the  petition,  because  the  facts  alleg- 
ed did  not  constitute  actionable  negligence, 
and  because  the  allegations  showed  such 
negligence  on  the  part  of  the  deceased  as 
would  prevent  a  recovery.  The  demurrer 
was  overruled,  and  the  defendant  excepted 
pendente  lite.  The  defendant  moved  to  strike 
from  the  petition  paragraph  11,  which  set 
up  a  town  ordinance  prohibiting  under  a  pen- 
alty railroads  from  blocking  street  crossings 
for  longer  than  10  minutes.  It  was  alleged 
that  this  ordinance  was  violated,  and  that 
this  violation  was  an  act  of  negligence  that 
contributed  to  the  homicide.  This  motion  was 
overruled,  and  the  defendant  excepted  pen- 
dente lite.  At  the  conclusion  of  the  plain- 
tiff's evidence,  the  defendant  asked  a  non- 
suit, which  was  denied,  and  it  excepted  pen- 
dente lite.  On  the  merits  of  the  case,  it  was 
Insisted  by  defendant  that  there  could  be  no 
recovery  (1)  because  Its  agents  at  the  time  of 
the  homicide  were  in  the  exercise  of  all  rea- 
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Bonable  care  and  diligence;  (2)  because  the 
homicide  resulted  from  the  negligence  ot  the 
plaintiff's  husband;  0)  because  the  defend- 
ant was  guilty  of  no  negligence  whatever 
contributing  to  the  homicide;  but,  if  so,  the 
consequences  to  himself  of  such  negligence 
could  have  been  avoided  by  the  use  of  ordi- 
nary and  reasonable  care  and  diligence  on 
the  part  of  the  deceased. 

1.  The  petition  set  out  a  cause  of  action, 
and  there  was  no  error  in  overruling  the  de- 
murrer. 

2.  The  judgment  refusing  to  strike  from  the 
petition  the  paragraph  setting  up  an  ordinance 
of  the  town  prohibiting  the  blocking  of  street 
crossings  by  trains  was  right  A  violation  of 
this  ordinance  by  the  defendant  might  be 
proper  testimony  to  be  considered  by  the  jury 
in  connection  with  other  testimony  as  bear- 
ing upon  the  question  of  negligence.  Western 
&  AUantic  R.  Co.  v.  Meigs,  74  Oa.  857. 

3.  4.  The  judgment  overruling  the  motion 
for  a  nonsuit  is  immaterial,  and  we  proceed 
to  consider  the  merits  of  the  case  under  the 
facts  and  the  law  applicable  thereto.  We  are 
clearly  of  the  opinion  that  the  evidence  does 
not  legally  warrant  or  support  a  recovery. 
There  were  two  grounds  of  negligence  alleged 
as  the  basis  for  damages — ^the  blocking  of  the 
street  crossings  for  an  unreasonable  time,  and 
in  violation  of  the  town  ordinance,  which 
made  it  necessary  for  plaintiff's  husband  to 
seek  the  path  or  footway  for  the  purpose  of 
crossing  the  track;  and  the  neglect  of  the 
company  to  have  a  watchman  at  the  path  or 
footway,  or  to  keep  a  lookout  there,  in  order 
to  warn  pedestrians  of  any  impending  dan- 
ger, as  the  company  had  "permitted,  invited, 
and  licensed"  the  public  use  of  the  path  or 
footway.  There  is  some  evidence  that  Schae- 
fer  street  crossing,  the  one  most  convenient 
for  the  deceased  to  have  used  in  crossing  the 
tracks,  was  blocked  with  cars  for  over  10 
minutes  prior  to  and  at  the  time  of  the  homi- 
cide ;  but  the  evidence  strongly  preponderates 
In  favor  of  the  contention  of  the  defendant 
that  such  crossing  had  not  been  unreasonably 
or  illegally  obstructed  at  any  time  preceding 
the  homicide.  Whatever  may  have  been  the 
truth  as  to  this  issue,  the  testimony  in  the 
record  does  not  support  the  allegations  that 
the  deceased  went  to  that  street  crossing  and 
waited  for  20  minutes  for  the  crossing  to  be 
cleared.  There  is  no  evidence  that  he  went  to 
that  street  crossing  and  there  waited,  but 
the  testimony  is  that  he  went  from  Holbrook's 
store  up  the  path  leading  across  an  open  space 
in  the  switchyard  of  the  defendant  to  the 
track,  and  attempted  to  cross  the  track  at  a 
point  48  feet  and  5  inches  north  of  Schaefer 
street  crossing.  If,  therefore,  the  street  cross- 
ing was  blocked,  the  fact  did  not  in  any  man- 
ner contribute  to  the  killing.  He  did  not  go 
to  this  crossing  or  endeavor  to  use  it,  but  did 
go  directly  to  an  opening  between  two  cars, 
and  at  this  point  attempted  to  cross  the  track. 
Even  if  street  crossings  are  blocked  in  viola- 
tion of  law,  this  is  no  excuse  for  pedestrians 
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desiring  to  cross  the  track  to  attempt  to  croes 
elsewhere,  without  waiting  at  all  for  the 
crossing  to  be  cleared,  and  to  select  as  a  place 
to  cross  an  open  space  of  six  feet  between  two 
cars  on  a  track  where  switching  is  actually 
in  progress.  The  second  allegation  of  negli- 
gence is  that  the  path  or  footway  which  was 
used  by  the  deceased  in  attempting  to  cross 
the  track  was  used  by  the  public  by  permis- 
sion, invitation,  and  license  of  the  railroad 
company,  and  the  company,  being  charged 
with  the  knowledge  that  said  path  or  foot- 
way was  being  constantly  used  by  the  public, 
was  "in  duty  bound  to  place  some  one  at 
said  footway  to  warn  pedestrians  of  the  danger 
into  which  the  deceased  fell."  The  evidence 
entirely  falls  to  establish  tlie  existence  of 
any  path  or  footway  leading  across  the  tracks, 
and  used  by  the  public  by  the  consent,  expresa 
or  implied,  of  the  railroad  company.  The 
path  or  footway  claimed  to  be  used  by  the 
public  was  a  footway  about  a  foot  and  a  half 
wide  which  led  from  Holbrook's  store  to  the 
edge  or  side  of  the  railroad  bed,  and  then 
along  the  bed  of  the  track  to  the  passenger 
depot.  This  footway  did  not  go  across  the 
track,  but  to  the  track,  and  then  on  the  track 
to  the  depot  and  telegraph  office.  It  was 
known  as  "Holbrook's  path,"  and  was  largely 
made  by  him  in  going  and  coming  to  and 
from  the  telegraph  office.  The  public  did  use 
the  path  in  question  to  walk  across  the  yard 
of  the  defendant  to  tibie  track,  and  then  on 
the  track  to  the  depot  or  elsewhere,  but  the 
company  conducted  its  business  without  ref- 
erence to  this  use  of  the  footpath. 

In  Grady  v.  Georgia  R.  &  Banking  Co.,  112 
Ga.  668,  37  8.  £k  861,  it  is  held:  "In  a  raU- 
xoad  yard  in  which  there  are  several  tracks 
in  continuous  use  for  the  purpose  of  storing 
and  switching  cars  and  making  up  trains  and 
the  like,  and  wbere  the  dangerous  character 
of  the  place  is  manifest  and  obvious,  there 
can  be  no  implied  license  to  the  public  to 
cross  the  tracks  either  through  open  spaces 
casually  left  between  the  cars,  or  under  or 
over  the  cars.  In  order  to  render  the  com- 
pany liable  for  injury  caused  to  a  person  who 
was  passing  between  two  cars  in  such  a 
yard,  and  whose  presence  and  danger  were 
unknown  to  the  agents  or  employes  of  the 
company,  there  must  be  proof  of  an  express 
license  from  the  company."  See,  also,  Ken- 
drick  V.  Seaboard  Air  Line  Ry.,  121  Ga.  775, 
49  S.  B.  762 ;  Central  Railroad  Co.  v.  Rylee, 
87  Ga.  491,  13  S.  B.  584,  13  L.  R.  A,  634; 
3  Blliott  on  Railroads,  §  1258.  Whether  this 
principle  is  applicable  without  limitation  to 
a  yard  of  a  railroad  company  in  the  middle 
of  a  town  where  the  tracks  divide  the  busi- 
ness portion  of  the  town  is  not  necessary  to 
be  considered.  Under  the  undisputed  facts 
of  this  case,  the  deceased,  in  attempting  to 
cross  the  defendant's  track  by  the  footpath 
while  the  switching  was  in  progress,  was  s 
trespasser,  and  the  company  owed  him  no 
duty,  except  the  duty  imposed  upon  it  in 
reference  to  a  trespasser,  not  to  hurt  him 


930 


68  SOUTHEASTERN  REPORTER. 


if^ 


willfully  or  negligently  after  he  was  discov- 
ered or  his  presence  known!  Rome  Railroad 
Co.  V.  Tolbert,  85  Ga.  447,  11  S.  B.  849 ;  Hall 
T.  W.  &  A.  R.  CJo.,  123  Ga.  213,  51  S.  B. 
311.  Under  the  uncontroverted  facts  of  this 
case,  and  it  Is  as  clearly  Indicated  by  a  dia- 
gram proved  to  be  a  correct  representation  of 
the  place  of  the  homicide,  the  deceased  was 
not  killed  while  attempting  to  cross  the  track 
by  the  path  or  footway.  He  was  caught  be- 
tween the  drawheads  of  two  cars  and  killed 
12  feet  and  6  Inches  south  of  tiie  point  where 
that  path  led  up  to  the  railroad  track.  The 
case,  therefore,  as  presented  by  the  material 
and  undisputed  evidence,  and,  stripped  of 
every  extraneous  or  Immaterial  circumstance, 
Is  simply  this :  The  deceased  wanted  to  cross 
the  track  of  a  railroad  in  its  switchyard. 
He  did  not  attempt  to  cross  at  the  public  or 
usual  place  of  crossing,  but  attempted  to 
cross  between  two  cars  at  a  casual  opening 
about  six  feet  wide,  and  while  switohlng 
was  in  actual  progress.  He  was  caught  be- 
tween the  drawheads  of  the  cars  and  killed. 
It  was  in  the  daytime.  If  he  had  exercised 
In  the  slightest  degree  his  senses,  te  would 
have  seen  or  heard  the  approaching  engine, 
which  was  only  a  few  feet  away  and  moving 
back  to  the  stationary  cars.  The  danger  of 
attempting  to  cross  was  clear,  manifest,  and 
imminent.  The  unfortunate  man  and  his 
widow  are  the  victims  of  his  own  culpable 
negligence,  and  under  the  law  she  cannot  re- 
cover. There  is  no  pretense  that  the  em- 
ployto  of  the  railroad  saw  him  when  he  was 
about  to  attempt  his  rash  act,  or  when  he 
was  in  his  perilous  situation,  or  that  by  the 
use  of  any  degree  of  diligence  th^  could 
have  foreseen  or  avoided  the  injury.  The 
defense  made  by  the  railroad  company  is 
complete.  The  case  made  by  the  evidence  is 
a  strong  one  disproving  any  negligence  on 
its  part,  and  proving  negligence  on  the  part 
of  the  deceased. 

There  is  no  merit  in  the  several  exceptions 
to  the  admission  of  testimony,  and  to  the- 
extracts  from  the  charge. 

The  judgment  of  the  court  in  refusing  a 
new  trial  is  reversed  on  the  ground  that  the 
verdict  is  wholly  without  any  evidence  to 
support  it,  and  therefore  contrary  to  law. 

Judgment  reversed. 


(3  Oa.  App.  276) 

BOYCE  V.  DAY.    (No.  627.) 
(Ck>art  of  Appeals  of  Georgia.     Dec.  20,  1007.) 

1.  New    Tbial  —  Gbounds  — Amendment    of 
Pleadings— Review—Exceptions. 

Assignments  of  error  in  allowing  or  refus- 
mg  amendments  to  the  pleadings  are  not  proper 
subject-matter  of  a  motion  for  new  trial.  Ex- 
ceptions to  such  alleged  errors,  when  embodied 
in  the  bill  of  exceptions,  will  not  be  considered 
unless  preserved  bv  timely  exceptions  pendente 
lite,  or  unless  the  bill  of  exceptions  is  presented 
within  the  time  allowed  by  law  for  presenting  it. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  New  Trial,  §  28:  vol.  2,  Appeal  and 
Error,  1^1490;    vol.  3,  Appeal  and  Etror,  §§ 


2.  Landlobd  and  Tbitant— Lun— Sufpues— 

HOBSB. 

In  foreclosing  his  general  lien  for  suppliei 
under  section  2800,  Civ.  Code  1895,  a  UndJord 
has  the  right  to  include  anv  instrumentality 
necessary  to  make  a  crop  which  was  furnished 
by  him  and  used  by  his  tenant,  and  which  was 
essential  to  the  creation  and  cultivation  of  the 
crop.  If  a  horse  be  thus  supplied,  the  nature 
of  the  contract  (whether  the  horse  be  hired  or 
sold  by  the  landlord)  is  immaterial.  The  land- 
lord would  be  entitled  to  his  lien  for  the  amount 
of  the  hire  or  for  the  purchase  price,  in  ac- 
cordance with  the  contract,  whatever  it  might 
be.  The  vital  question  in  cases  of  liens  for  sup- 
plies furnished  is  not  the  manner  in  which  the 
supplies  were  obtained.  The  means  employed  by 
the  tenant  to  obtain  such  things  as  are  neces- 
sary to  produce  his  crop  are  inmiaterial.  The 
essential  questions  to  be  answered  are:  (1)  Were 
the  articles  furnished  to  the  tenant  by  the  land- 
lord himself?  (2)  Were  the  articles  furnished  by 
the  landlord  used  in  making  the  crop?  And  (3) 
W85  the  use  of  the  articles  supplied  essentially 
necessary  to  the  making  of  the  crop  in  question? 
8.  Same  —  Pbocebdinos  —  FiNAi.  Pbocess  — 
CouNTEB  Affidavits— Cbeditobs. 

The  foreclosure  of  a  landlord  s  lien  is  final 
process.  For  the  counter  affidavit  of  the  cred- 
itor to  arrest  the  proceeding  and  transform  the 
foreclosure  into  mesne  process,  the  counter  af- 
fidavit must  set  forth  and  allege  such  substan- 
tial facts  as  affirmatively  show  either  that  the 
landlord  is  not  entitled  to  a  lien,  or  that  the 
amount  for  which  a  lien  is  claimed  is  too  large. 

4.  Same— Demubbbb. 

The  counter  affidavit  cannot  supply  the  of- 
fice of  a  demurrer,  and  where  the  averments  of 
the  counter  affidavit,  though  contradictory  of 
those  of  the  plaintifif  s  affidavit,  themselves  set 
up  a  lien  for  the  plaintiff,  though  under  dif- 
ferent circumstances,  no  issue  is  presented  for 
trial,  and  the  direction  of  a  verdict,  finding 
against  the  lien  as  claimed,  is  error.  The  fore- 
closure of  a  landlord's  lien  being  final,  unless 
an  issuable  counter  affidavit  is  filed,  there  is 
nothing  to  try. 

5.  Same. 

It  vnis  error  to  refuse  a  new  trial. 
(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Walton  Coun- 
ty;   C.  H.  Brand,  Judge. 

Proceedings  by  S.  T.  W.  a  Boyce  to  fore- 
close a  landlord's  lien  on  a  crop  alleged  to 
belong  to  one  William  Boyce,  in  which  pro- 
ceeding James  M.  Day,  a  mortgage  creditor 
of  William  Boyce,  filed  objections.  From  a 
judgment  for  defendant,  plaintiff  brings  er- 
ror.   Reversed. 

Job.  H.  Felker,  for  plaintiff  in  error.  Na* 
pier  &,  Cox,  for  defendant  in  error. 

RUSSELIa  J.  Mrs.  Boyce  claimed  a  land- 
lord's lien  under  the  provisions  of  GIt.  Code 
1895,  I  2800:  "Landlords  furnishing  sup- 
plies, money,  horses,  mules,  asses,  oxen, 
farming  utensils  of  necessity,  to  maice  crops, 
shall  baye  the  right  to  secure  themselves 
from  the  crops  of  the  year  in  which  such 
things  are  done  or  furnished,  upon  such 
terms  as  may  be  agreed  upon  by  tiie  par- 
ties." Her  claim  of  lien  was  based  upon  tlie 
fact  that  one  William  Boyce,  colored,  was 
her  tenant,  and  that  she  bad  furnished  him 
a  horse  to  make  the  crops  of  1906.  She  made 
an  affidavit  to  foreclose  her  landlord's  lien 
in  accordance  with  the  terms  of  CiT.  Oode 
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1895,  I  2818»  as  follows:  ''Georgia,  Walton 
Oounty.  Before  me^  J.  O.  Lawrence,  an  of- 
ficer of  said  state  and  county  duly  authorized 
by  law  to  administer  oaths,  personally  came 
A.  J.  Boyce,  agent  for  Mrs.  S.  T.  W.  S. 
Boyce,  who  on  oath  says  that  William  Boyce, 
of  Walton  cpunty,  is  indebted  to  the  said 
Mrs.  Boyce  in  the  sum  of  seventy-flye  dol- 
lars, principal,  and  $4.50,  interest,  which 
amount  is  now  due,  haying  become  due  Octo- 
ber 1,  1906,  besides  interest  Deponent,  as 
agent,  aforesaid,  claims  a  lien  for  said  debt 
upon  the  crops  of  the  present  year,  now  in 
the  county  of  Walton,  belonging  to  defend- 
ant; said  crops  having  been  raised  upon  the 
land  lying  hi  Walton  county  rented  from 
the  said  Mrs.  S.  T.  W.  S.  Boyce  for  tl^e  year 
1906  by  William  Boyce,  said  debt  being  for 
the  use  of  a  bay  horse  furnished  by  the  said 
Mrs.  S.  T.  W.  S.  Boyce  as  landlord,  and  the 
the  said  tenant,  William  Boyce,  to  make  said 
crops  as  follows:  One  bale  of  cotton  in  the 
ho]^8e  now  in  the  seed,  all  the  com  now  in 
the  field  on  land  rented  from  said  Mrs.  B.  T. 
W.  S.  Boyce,  about  two  stacks  of  hay  and 
one  lot  of  fodder,  now  in  the  barn  on  the 
premises  where  said  defendant  now  resides, 
being  for  the  use  of  one  horse  to  make  said 
crops.  Since  said  debt  became  due,  deponent, 
as  agent  aforesaid,  has  made  a  personal  de- 
mand for  the  payment  thereof  upon  defend- 
ant, who  refused  to  pay  the  same.  Where- 
fore deponent,  as  agent  for  Mrs.  S.  T.  W.  S. 
Boyce,  now  comes,  within  one  year  after 
said  debt  became  due,  and  prosecutes  this, 
his  lien,  as  agent  aforesaid,  pursuant  to  the 
provisions  of  section  2816  of  the  Civil  Code 
of  1895.*'  James  M.  Day,  by  counter  affida- 
vit, denied  the  existence  of  the  lien.  The  ex- 
ecution Issued  by  the  Justice  of  the  peace  Is 
as  follows:  'To  all  and  singular  the  con- 
stables of  said  county,  greeting:  We  com- 
mand you  that  of  certain  personal  property 
of  William  Boyce  of  Walton  county,  to  wit, 
one  bale  of  cotton  in  the  house,  now  In  the 
seed,  all  the  com  now  in  the  field  on  land 
rented  from  Mrs.  S.  T.  W.  S.  Boyce,  about 
two  stacks  of  hay,  and  one  lot  of  fodder  now 
in  the  bam  on  the  premises  where  said  de- 
fendant now  resides,  said  personal  property 
described  being  now,  in  Walton  county,  you 
cause  to  be  made  the  sum  of  seventy-five  dol- 
lars, principal,  and  four  and  »o/ioo  dollars, 
interest  to  this  date,  and  future  interest  at 

8   per  cent,   and  dollars  for  costs, 

which  Mrs.  S.  T.  W.  S.  Boyce,  to  wit,  on 
November  26,  1906,  before  the  N.  P.  and  ex 
off.  Justice  of  the  peace  court  of  the  419th 
District  G.  M.,  said  county,  recovered  against 
the  said  William  Boyce  and  said  described 
property  by  the  foreclosure  of  a  lien  there- 
on pursuant  to  section  2816  of  the  Civil  Code." 
We  have  Inserted  the  execution  because  we 
infer  from  the  brief  of  one  of  counsel  that 
some  question  was  raised  as  to  a  distress 
warrant  which  clearly  is  not  involved.  The 
counter  affidavit  was  as  follows:  '*In  person 
appears  before  me  James  M.  Day,  who  on 


oath  says  that  the  foreclosure  of  the  lien  in 
the  above-stated  case  is  illegal,  and  this  de- 
ponent denies  the  existence  of  such  lien,  and 
for  grounds  says:  That  Mrs.  Boyce,  the 
plaintiff  in  said  case,  actually  sold  to  the  de- 
fendant the  bay  horse  referred  to  in  the  affi- 
davit of  foreclosure^  and  took  defendant's 
note  for  the  same,  with  a  mortgage  on  said 
horse  to  secure  payment  of  said  note;  that 
she  has  now  actually  foreclosed  said  mort- 
gage and  levied  on  said  horse,  and  is  pro- 
ceeding to  sell  the  same  to  pay  said  debt; 
that  this  lien  foreclosure  Is  illegal,  for  the 
reason  that  the  plaintiff  in  said  case  cannot 
foreclose  a  lien  for  *the  use  of  a  bay  horse 
furnished  by  Mrs.  S.  T.  W.  S.  Boyce,  as  land- 
lord, to  said  William  Boyce,  tenant,  to  make 
said  crop,'  when,  as  a  matter  of  fact,  she  sold 
to  said  William  Boyce  said  horse  and  put 
the  title  in  him  subject  to  the  mortgage  for 
purchase  price  of  said  horse."  The  issue 
was  made  by  the  affidavit  of  the  landlwd, 
and  the  counter  affidavit  of  the  creditor  deny- 
ing the  existence  of  her  lien,  not  in  part  but 
4n  whole.  As  held  by  Justice  Cobb,  in  Haw- 
kins V.  Chambliss,  116  Ga.  814,  43  S.  B. 
55:  'The  only  issue  in  such  a  case  is  lien 
or  no  lien." 

Upon  the  trial,  A.  J.  Boyce  testified  that 
his  mother  rented  land  to  the  defendant  Wil- 
liam Boyce,  colored,  to  make  a  crop  in  1006, 
and  that  the  relation  of  landlord  and  tenant 
existed  between  the  parties.  He  further  tes- 
tified that  she  furnished  the  horse  mentioned 
in  the  affidavit  of  foreclosure  to  the  tenant 
Boyce  to  make  the  crop  levied  upon,  and 
that,  when  she  sold  him  the  horse  for  the 
purpose  of  making  the  crop,  it  was  under- 
stood and  agreed  that  the  purchase  price 
was  to  be  paid  out  of  the  crop.  The  witness 
further  testified  that  as  agent  for  his  moth- 
er, he  notified  Mr.  Day  that  she  had  rented 
land  to  William  Boyce,  colored,  and  furnish- 
ed a  horse  to  make  the  crop,  and  that  her 
rent  and  tiie  price  of  the  horse  had  to  be 
paid  out  of  the  crop,  and  that  if  Day  should 
sell  liim  anytbifng,  it  would  be  at  his  own 
risk.  The  plaintiff  proved  demand  upon  the 
defendant  that  the  debt  was  due,  that  suit 
was  instituted  within  12  months,  that  the 
defendant  failed  to  pay,  and  that  the  amount 
stated  in  the  declaration  was  correct  The 
defendant  Day  testified  only  that  he  was  a 
mortgage  creditor  of  the  defendant  William 
Boyce,  colored,  and  that  Boyce  owed  him 
about  175.  At  the  conclusion  of  this  evidence, 
the  trial  Judge  directed  a  verdict  for  the 
defendant  The  plaintiff  excepts  to  the  Judg- 
ment overmllng  his  motion  for  a  new  trial. 

During  the  progress  of  the  trial,  the  plain- 
tiff offered  an  amendment  striking  from  her 
affidavit  the  words,  'the  use  of,"  where  they 
occurred  before  the  words*  ''a  horse."  Wi» 
think  that  the  amendment  should  have  beer 
allowed,  as  Its  effect  was  not  to  substitute 
a  new  cause  of  action.  The  action  was  the 
foreclosure  of  a  landlord's  lien,  and  the  only 
effect  of  the  change  would  have  been  to  ml- 
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lege  that  what  was  furnished  by  the  land- 
lord was  not  '*the  use  of'  the  horse,  but  the 
horse  itself.  As  stated  by  Judge  Bleckley, 
fai  Murphy  y.  Peabody,  G3  Oa.  522,  the  rules 
of  amendment  In  this  state  are  as  broad 
as  the  doctrine  of  universal  salvation.  The 
amendment  of  the  affidavit  is  permissible^ 
and  the  affidavit,  contain  lag  enough  to  amend 
by  on  the  subject  of  something  furnished  by 
the  landlord,  would  have  been  amendable  in 
that  respect,  even  though  it  lacked  enough  to 
amend  by  in  some  other  respects.  It  is  only 
necessary  that  each  respect  have  the  proper 
measure  of  enough.  The  declaration  is  amend- 
able in  all  respects,  provided  it  contains 
enough  to  amend  by  in  all  respects;  and  a 
declaration  which  is  amendable  in  form  is 
always  amendable  in  substance.  The  amend- 
ment is  always  to  be  allowed  if  the  declara- 
tion has  in  it  enough  to  amend  by  In  respect 
to  the  contents  and  nature  of  the  amendment 
offered.  Ellison  v.  Georgia  Railroad  Co.,  87 
Ga.  691,  13  S.  E.  809.  We  think  the  amend- 
ment Should  have  been  allowed,  because  It 
only  varied  the  statement  of  what  already- 
set  forth  a  perfect  cause  of  action.  The  land- 
lord has  as  much  right  to  furnish  the  use  of 
a  horse  as  to  sell  the  horse  to  be  used  in  the 
crop.  The  horse  is  furnished  in  either  case. 
If  he  furnishes  a  horse,  or  tools,  or  anything 
necessary  in  making  the  crop,  for  a  stipulat- 
ed hire,  instead  of  selling  it,  he  has  as  much 
right  to  include  that  among  the  supplies  nec- 
essary to  produce  the  crop  as  he  would  have 
to  foreclose  his  lien  for  money  with  which 
the  tenant  might  hire  the  horse  from  some 
one  else.  And  that  he  would  have  the  right 
to  foreclose  his  lien  as  landlord,  for  money 
used  perhaxm  to  hire  stock  with  which  to  cul- 
tivate the  crop,  cannot,  under  the  previous 
decisions  in  this  state,  be  questioned. 

The  plaintiff  in  error,  however,  cannot  de- 
rive any  benefit  from  the  error  of  the  court 
in  disallowing  the  amendment,  because  the 
exception  thereto  is  not  properly  presented. 
The  refusal  of  the  amendment  was  not  prop- 
er ground  for  a  motion  for  a  new  trial,  and 
the  plaintiff  failed  to  file  exceptions  pendente 
lite.  Improperly  refusing  or  allowing  an 
amendment  to  a  petition  is  subject-matter  of 
timely  and  direct  exception,  but  not  a  prop- 
er ground  of  a  motion  for  new  trial.  If  the 
ruling  on  the  amendment  is  set  out  in  the 
motion  for  new  trial  as  one  of  the  grounds, 
and  subsequently  made  one  of  the  assign- 
ments of  error  in  the  final  bill  of  exceptions, 
it  can  be  considered,  if  the  bill  of  exceptions 
is  presented  to  the  Judge  within  30  days  from 
the  overruling  of  the  motion  to  amend,  but 
not  otherwise.  If  the  bill  of  exceptions  con- 
taining such  an  assignment  of  error  is  pre- 
sented more  than  30  days  after  the  ruling 
complained  of,  it  comes  too  late.  Bullock  v. 
CJordele  Co.,  114  Ga.  627,  40  S.  B.  734. 

The  plaintiff  in  error  further  excepts  and 
assigns  error  on  the  direction  of  the  verdict 
by  the  Judge.  We  think  this  exception  is 
well  taken.     There  was  no  motion  to  quash 


the  affidavit  There  was  no  motion  to  non- 
suit for  variance  between  the  allegations  and 
the  proof.  The  issue  in  such  a  case  is  lien« 
or  no  lien.  The  plaintiff's  affidavit  sets  up 
a  lien  for  the  use  of  the  horse.  She  fully 
established  a  landlord's  lien  for  a  horse  sold 
and  furnished  to  her  tenant  for  the  purpose 
of  making  the  crop  upon  which  the  lien  was 
foreclosed;  and  it  may  be,  as  the  word  "fur- 
nished'* is  the  term  used  in  the  Code,  that 
the  terms  of  the  affidavit  as  to  "tlie  use  or* 
a  horse  to  aid  in  making  the  crop,  though  it 
be  proved  that  the  horse  was  furnished  by 
sale,  would  not  be  such  an  inapt  statement 
as  to  produce  a  fatal  variance  between  the 
allegations  and  the  proof.  A  vital  question 
in  the  foreclosure  of  a  landlord's  ll«i,  Is 
the  use  to  which  the  articles  furnished  are 
put  Are  they  necessary  to  and  used  in  mak- 
ing the  crop?  The  statement  of  the  affidavit 
of  foreclosure,  the  lien  claimed  "being  for 
the  use  of  one  horse  to  make  said  crops,"  is 
not  necessarily  wholly  contradictory  of  or 
incompatible  with  the  fact  that  the  horse 
used  by  the  tenant  was  furnished  by  the  land- 
lord, and  was  sold  to  the  tenant  The  statute 
requires  the  horse  to  be  furnished  to  the 
tenant,  and  to  be  used  by  him  as  a  necessary 
to  produce  the  crop  on  wliich  a  lien  is  claim- 
ed. If  the  use  of  the  particular  horse  Is  not 
necessary  to  produce  the  particular  crop, 
and  if  he  is  not  furnished  by  the  landlord, 
no  lien  can,  In  any  event,  arise  by  connecting 
the  horse  with  the  case.  If  the  horse  \a  nec- 
essary to  make  the  crop,  and  the  landlord 
furnished  him,  his  lien  for  supplies  arises, 
no  matter  what  may  be  the  terms  of  the  fur- 
nishing. This  applies  to  every  case  of  land* 
lord  and  tenant  Of  course,  a  different  rule 
would  apply  as  to  stock  famished  a  cropper; 
but  in  the  absence  of  an  express  contract  to 
the  contrary,  in  cases  such  as  this,  where  the 
relation  of  landlord  and  tenant  is  alleged,  it 
is  to  be  presumed  that  the  tenant  rents  only 
land,  and,  if  he  is  supplied  by  the  landlord 
with  stock  or  anything  else  necessary  to 
produce  a  crop,  the  lien  of  the  landlord  for 
such  supplies  will  arise  and  include  all  such 
as  are  necessary. 

As  we  have  already  remarked,  the  fact 
that  the  horse  is  loaned  to  the  tenant,  or 
even  hired  to  him  for  a  fixed  price,  if  the 
horse  was  thus  furnished  to  make  the  crt^, 
would  not  prevent  the  landlord  from  fore- 
closing the  lien  given  him  by  section  2800  of 
the  Civil  Code  of  1895.  The  plaintiff  there- 
fore had  a  perfect  Hen,  and  when  the  execu- 
tion Issued  the  foreclosure  was  final,  unless 
It  was  converted  into  mesne  process  by  the 
filing  of  such  a  counter  affidavit  as  presented 
an  issue.  The  counter  affidavit  cannot  sub- 
serve the  purpose  of  a  demurrer  or  of  a  mo- 
tion to  quash.  It  is  useless,  unless  it  raises 
the  issue  that  the  landlord  is  not  entitled  to 
a  lien,  or  that  the  amount  had  been  partially 
or  fully  paid.  The  defendant's  counter  af- 
fidavit did  not  set  up  any  sufficient  reason 
why  the  plaintiff  was  not  entitled  to  her  lien. 
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The  fact  that  she  had  sold  the  defendant  the 
horse  referred  to,  and  had  taken  a  mortgage, 
or  that  she  bad  foreclosed  the  mortgage  and 
levied  on  the  horse,  was  not  a  sufficient  rea- 
son why  she  was  not  entitled  to  a  lien,  un- 
less it  had  been  further  shown  that  by  sale 
of  the  horse,  under  the  mortgage  foreclosure, 
the  debt  for  the  horse  she  had  furnished  had 
been  extinguished.  This  was  not  alleged  in 
the  counter  af&dayit,  and  the  evidence  on  the 
trial  showed  that  the  horse  brought  onJy  $4. 
The  allegation  of  the  counter  affidavit  Itself 
on  this  subject  sustained  and  was  pleading 
ia  support  of  a  lien  in  favor  of  the  plaintiff. 
The  landlord  would  have  just  as  much  right 
to  furnish  a  horse  to  make  a  crop  by  selling 
it  as  by  lending  or  hiring  it,  and  would  have 
a  right  to  furnish  it  in  either  of  these  ways. 
Nor  does  the  fact  that  the  landlord  takes  a 
mortgage,  or  otherwise  secures  himself  for 
the  payment  of  the  articles  furnished,  defeat 
his  lien  as  landlord  for  supplies  furnished. 
In  most  of  the  decisions  upon  this  subject, 
mortgages  were  taken.  The  lien  of  a  land- 
lord is  not  one  of  those  liens  which  arise  on- 
ly where. the  party  has  taken  no  other  secu- 
rity. Payment  of  the  indebtedness  due  by  the 
tenant  to  the  landlord  would,  of  course,  be 
good  subject-matter  of  a  counter  affidavit, 
whether  a  mortgage  had  been  taken  or  not 
But  the  fact  of  a  mortgage  having  been  tak- 
en, or  of  its  having  been  foreclosed,  might 
only  tend  to  reduce  the  amount  of  the  in- 
debtedness. It  might  not  reduce  it  at  all. 
Nor  does  the  fact  that  the  plaintiff  had  sold 
William  Boyce  the  horse,  and  put  the  title 
In  him,  subject  to  the  mortgage  for  the  pur- 
ehase  price,  as  alleged  in  the  counter  affi- 
davit, present  any  reason  why  the  plaintiff 
cannot  foreclose  her  lien.  As  already  stated, 
landlords  can  secure  themselves  by  the  lien 
if  they  see  proper,  and  on  the  issue  of  lien 
or  no  lien,  the  only  effect  of  such  other  se- 
curity is  to  reduce  the  amount  for  which  the 
lien  may  be  foreclosed,  or  entirely  extinguish 
it  as  it  may  be  alleged  and  proved  that  the 
landlord  has  received  payment  from  the  se- 
curity. 

The  plaintiff's  evidence  having  established 
her  lien,  and  the  defendant's  counter  affida- 
vit or  answer  being  insufficient  the  court 
could  not  direct  a  verdict  in  favor  of  the  de- 
fendant If  the  counter  affidavit  had  not 
been  insufficient  the  creditor  could  have  mov- 
ed to  quash  the  plaintiff's  affidavit,  if  Ineuf- 
flclent  He  could  have  moved  for  a  nonsuit 
at  the  conclusion  of  the  evidence,  for  the 
plaintiff  showed  that  the  horse  had  been  fur- 
nished by  being  sold,  instead  of  hired.  But 
the  court  could  not  direct  a  verdict  for  the 
plaintiff,  because  the  allegations  of  the  coun- 
ter affidavit  were  not  sufficient  to  raise  such 
an  issue  as  transformed  the  foreclosure  of 
the  landlord's  lien  from  final  process  into 
mesne  process.  The  averm.ents  of  the  coun- 
ter affidavit  did  not  prevent  a  single  reason 
in  law  why  the  levy  of  the  fl.  fa.  Issued  upon 
the  plaintiff's  affidavit  as  final  process  should 


be  arrested,  or  why  the  party  making  the 
counter  affidavit  should  be  heard  in  his  own 
interest  to  attack  the  foreclosure  of  the  land- 
lord's lien.  The  affidavit  of  the  landlord  was 
perfect  ^for  the  furnishing  of  the  use  of  a 
horse  at  least,  and,  If  it  was  not  sufficiently 
specific  in  setting  out  how  the  horse  used 
was  furnished  (if  that  is  material),  either  a 
demurrer  should  have  been  filed,  which  would 
have  given  the  plaintiff  an  opportunity  to 
amend,  or  a  motion  should  have  been  made  to 
quash  it  The  counter  affidavit  of  the  credit- 
or in  this  case  is  more  in  the  nature  of  a 
demurrer  than  of  an  answer.  The  alleged 
defects  of  the  landlord's  affidavit  are  point- 
ed out,  and  that  she  has  any  lien  ia  denied; 
but  none  of  the  facts  set  up  present  any  rea- 
son why,  as  a  matter  of  right,  she  was  not 
^titled  to  a  lien,  because,  in  fact,  she  was 
entitled  to  a  lien  under  either  state  of  facts, 
which  the  defendant  in  error  says  is  ineffec- 
tual to  create  a  lien.  The  defendant  phould 
not  have  been  heard  until  he  presented  an  is- 
sue. No  trial  should  have  been  had,  and 
therefore  no  verdict  should  have  been  direct- 
ed. The  refusal  of  the  motion  for  a  new  trial 
was  error. 
Judgment  reversed. 


(3  Ga.  App.  322) 
LEWIS   V.   STATE.    (No.  816.) 
(C3ourt  of  Appeals  of  Georgia.    Dec.  20,  1907.) 

VaOBANOT— EVZDEN<». 

The  evidente  is  wholly  insufficient  to  sup- 
port the  verdict,  and  the  trial  court  erred  in  re- 
fusing to  grant  a  new  trial. 

[Ed.  Note.— For  cases  in  point  see  Ont  Dig. 
vol.  47,  Vagrancy,  i  8.] 

(Syllabus  by  the  CJourt) 

Brror  from  City  Ck>urt  of  Americus;  Chas. 
R.  Crish,  Judge. 

Enoch  Lewis  was  convicted  of  vagrancy, 
and  brings  error.    Reversed. 

Howell  B.  Simmons  and  B.  A.  Nisbet  tor 
plaintiff  in  error.  Zach  Childers,  for  the 
State. 

HILL,  G.  J.  Enoch  Lewis  was  convicted 
in  the  city  court  of  Americus  on  an  accusa- 
tion charging  him  with  vagrancy.  The  ac- 
cusation contains  In  one  count  three  classes 
of  vagrancy  as  defined  by  the  first,  second, 
and  third  sections  of  the  act  of  1905,  Ga. 
Laws  1905,  p.  109.  The  evidence  In  the  case 
is  applicable  to  only  the  first  and  third  class- 
es of  vagrants  as  described  by  the  act:  (1) 
"Persons  wandering  or  strolling  about  in  idle- 
ness, who  are  able  to  work,  and  have  no 
property  to  support  them."  (3)  "All  persons 
able  to  work,  having  no  property  to  support 
them,  and  who  have  no  visible  or  known 
means  of  a  fair,  honest,  and  reputable  liveli- 
hood." The  act  of  1905  is  the  re-enactment 
of  what  is  known  as  the  "Calvin  Act  of  1903," 
with  an  unimportant  amendment  Acts  1903, 
p.  46.  This  act  enlarges  somewhat  the  mean- 
ing of  the  term  '^vagrant**    It  declares  that 
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"visible  or  known  means  of  a  fair,  honest 
and  reputable  liyellhood*'  shall  be  construed 
to  mean  **reasonably  continuous  employment 
at  some  lawful  occupation  for  reasonable 
compensation."  In  Hartman  y.  State,  119  Ga. 
427,  46  S.  E.  628,  Mr.  Justice  Oandler  states 
that  both  under  the  old  law  and  the  amend- 
ment "the  gist  of  the  offense  of  vagrancy  is 
the  failure  or  the  refusal  of  the  offender  to 
work  when  work  is  necessary  to  support  him- 
self or  his  family."  And  it  may  be  said  of 
the  law  generally,  in  the  language  of  Mr. 
Chief  Justice  Simmons  in  Daniel  v.  State,  110 
Ga.  916,  36  S.  E.  293,  that  "the  statute  was 
enacted  to  prevent  men  able  to  work  from 
idling  and  wandering  atK>ut  the  community, 
ai\d  becoming  drones  or  thieves,  or  charges 
upon  the  public."  Now,  what  would  be  "rea- 
sonably continuous  employment"  is  difficult 
to  determine.  Keeping  in  mind  the  mischief 
to  be  remedied  and  the  purpose  of  the  law, 
we  think  any  work  or  labor  which  is  suf- 
ficient to  furnish  the  means  of  livelihood  to 
the  laborer,  if  he  has  no  family,  as  in  this 
case,  and  to  prevent  him  from  wandering 
about  in  idleness,  would  be  "reasonably  con- 
tinuous employment"  as  defined  by  the  stat- 
ute. The  public  is  not  concerned  in  the 
length  of  labor  or  the  proceeds  of  labor.  Its 
only  object  is  to  protect  itself  from  the  idler 
and  the  results  of  idleness.  The  solicitous 
inquiry  of  society  which  the  penal  statute 
requires  to  be  answered  is  that  of  the  master 
of  the  vineyard,  "Why  stand  ve  here  ail  the 
day  Idle?" 

The  only  question  made  by  this  record  is: 
Does  the  evidence  prove  the  charge  of  va- 
grancy? The  accusation  was  filed  September 
5,  1907,  and  the  proof  of  the  labor  perform- 
ed by  the  accused  during  the  year  prior  to 
the  date  of  the  accusation  may  be  summa- 
rized as  follows:  During  January  and  Feb- 
ruary he  helped  build  a  house,  and  com- 
posted the  ground  of  a  neighboring  farmer. 
In  March  and  April  he  worked  for  12  or  14 
days  as  a  carpenter,  for  which  he  was  paid 
|1  a  day.  In  May  he  hoed  cotton  and  cut 
oats  for  another  farmer.  In  June  and  July 
he  cut  14  cords  of  wood,  and  got  out  stock 
for  a  sawmill  for  which  he  was  paid  from 
110  to  $15.  The  evidence  does  not  show  that 
he  was  paid  for  all  his  work,  but  it  does 
show  that  he  was  paid  at  the  rate  of  $5 
per  month  for  the  eight  months  just  prior 
to  his  arrest  One  witness  for  the  state 
testified  that  while  he  lived  near  him  he 
"worked  all  the  time,"  and  the  only  time 
he  saw  him  after  he  moved  away  he  was 
standing  on  the  roadside  "with  a  hoe  on 
his  shoulder."  According  to  this  witness, 
instead  of  being  an  idler,  he  really  was  a 
type  of  labor,  "The  man  with  the  hoe." 
The  defendant  stated  that  he  worked  con- 
stantly, giving  the  names  of  the  persons  for 
whom  he  worked.  In  Daniel  v.  State,  su- 
pra, on  facts  showing  the  amount  of  work 
performed  by  the  accused  during  the  year 
much  less  than  that  disclosed  by  the  facts 


in  the  present  case,  the  Supreme  Ck>urt  held 
that  the  verdict  was  not  warranted  by  the 
evidence;  and  in  Hartman  v.  State,  supra, 
a  verdict  against  the  alleged  vagrant,  wheo 
the  labor  was  neither  as  ontinuous,  as  hard 
or  as  remunerative  as  here,  was  set  aside 
as  not  supported  by  the  facts.  In  this  case 
the  accused  was  without  family,  and  his 
wants  were  probably  few.  He  probably  did 
not  live  in  much  luxury,  but  he  lived  with- 
out begging,  and  had  a  pig  and  a  gun,  and 
lived  in  a  house.  The  witnesses  declare 
that  he  was  an  ardent  disciple  of  Isaac 
Walton,  and  was  constantly  seen  going  to- 
wards the  river  with  his  fishing  pole  on  his 
shoulder,  but  that  he  was  never  seen  with 
any  fish. 

We  are  smre  that  the  evidence  is  entirely 
insufficient  to  establish  the  charge  of  va- 
grancy. Doubtless  on  much  stronger  evidence 
a  large  portion  of  the  population  of  our 
towns  and  cities  could  be  declared  vagrants. 
The  community  where  this  defendant  was 
convicted  must  be  exceptionally  industrious, 
or  has  a  very  high  standard  of  labor.  The 
evidence  shows  that  the  defendant  did  some 
considerable  work  during  every  month  prior 
to  his  arrest,  and  that  his  only  relaxation 
from  too  constant  toil  in  working  crops,  cut- 
ting and  cording  wood  and  building  houses 
was  in  "plying  his  finest  art  to  lure  from 
dark  haunts,  beneath  the  tangled  roots  of 
pendant  trees,"  the  alert  and  wary  deniasens 
of  the  river.  Surely  it  will  not  be  said  that 
while  thus  engaged  he  was  idling.  If  he  was 
not  successful,  all  the  greater  proof  of  his 
patient  and  hopeful  labor.  The  individual 
members  of  this  court  know  that  fishing 
is  far  from  idleness,  and  the  court  is  unwill- 
ing to  give  its  Judicial  approval  to  a  ver- 
dict which  even  remotely  so  IndlcateflL 

Judgment  reversed. 


(S  GfL  App.  326) 
SMITH  V.  STATE.     (No.  829.) 
(CJourt  of  Appeals  of  Georgia.    Dec.  20,  1907.) 
L  Cbiminal  Law— New  Thiait-Bvidenck. 

The  error  sufficient  to  warrant  tiie  grant  of 
a  new  trial  must  be  such  an  error  as  contributed 
to  or  OLused  the  verdict  complained  of.  A  ver- 
dict of  guilty  would  have  been  demanded  in 
this  case  if  the  evidence  objected  to  had  been  ex- 
cluded, and  a  new  trial  need  not  be  granted 
for  the  purpose  of  reaching  the  same  result 
technically. 

f.^^-ir^il^*-'^^"'  <*«^*'»  PO^^  •««  Cent.  IMf. 

vol.  16,  New  Trial,  |  2207.J 

2.   SAIOE  —  SVIOENGE    ImFBOPBBLT    OBTAriTED 

— Witnesses— Pbi  VII.EQ1&— Statutes  , 

While  one  cannot  be  compelled  to  give  evi- 
dence against  himself,  and  evidence  obtained  by 
an  illegal  arrest  and  unlawful  seizure  and  search 
of  one^s  person  is  inadmissible,  because  the  de> 
fendant  is  ttius  compelled  to  testify  against  him- 
self, evidence  obtained  by  illegal  search  or  il- 
legal seizure  of  one's  property  may  be  nsed  Ijp 
evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  r>i£. 
vol.  14,  Criminal  Law,  §§  876.  877.] 

(a)  The  protection  ai^ainst  self-incrimination. 
contained  in  Const,  art.  1,  §  1,  par.  6  (Civ.  Code 
1895,  §  5703),  U  entirely  distinct  from  the  ri^t 
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guaranteed  inparagraph  16  of  the  same  article 
(Oiv.  Code  Ifife,  1  5713).  The  Constitution 
protects  a  person  both  against  being  compelled 
to  give  testimony  tending  to  criminate  bmiself 
and  against  unlawful  searches  and  seizures,  but 
the  two  are  entirely  distinct. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
TOl.  14,  Criminal  Law,  S  8^2.] 

(b)  While,  in  a  prosecution  for  a  violation  of 
the  law  forbidding  the  sale  of  intoxicating  liq- 
uors, a  bottle  of  whisky  forcibly  taken  from 
the  person  of  the  accused,  if  illegally  arrested, 
would  not  be  admissible  in  evidence  against  him. 
because  he  might  therebv  be  compelled  to  fur- 
nish testimony  against  himself,  still,  if  he  be 
legally  arrested,  whisky  found  at  his  residence 
or  -place  of  business  would  be  admissible  in  evi- 
dence against  him. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  S  8T7.] 

(c)  One  who  sees  another  sell  whisky  in  his 
presence  may  arrest  without  a  warrant,  and  ma^ 
seize  the  wliisky  in  the  possession  of  the  defend- 
ant for  the  purpose  of  using  it  as  evidence. 

(d)  It  is  only  when  by  an  unlawful  search  and 
seizure  under  an  illegal  arrest,  the  defendant  is 
compelled  to  furnish  Incriminating  evidence  that 
such  evidence  is  not  admissible. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  S  877.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  WaycroBs;  Jna 
T.  Myers,  Judge. 

Leon  Smith  was  convicted  of  selling  liqnor 
without  a  license,  and  he  brings  error.  Af- 
firmed. 

J.  L.  Sweat,  for  plaintiff  in  error.  Jno.  CL 
McDonald,  Sol.,  for  the  State. 

RUSSELL,  J.  The  defendant  was  convict- 
ed of  the  offense  of  selling  liquor  without 
a  license.  He  Insists  that  his  conviction  was 
illegal  and  unauthorized.  He  was  tried 
by  the  Judge  of  the  city  court  without  the  in- 
tervention of  a  jury;  trial  by  jury  be- 
ing waived.  Two  special  exceptions  are  tak- 
en to  the  admission  of  testimony,  and  wheth- 
er the  defendant  is  entitled  to  a  new  trial  is 
dependent  upon  these  exceptions.  In  the 
f^rth  ground  of  the  amended  motion  for 
new  trial  error  is  assigned  on  the  admission 
of  the  testimony  of  the  Sheriff  Woodward 
that  on  the  night  of  September  25,  1907,  one 
Jack  Dolan  drove  up  in  front  of  the  court- 
house in  a  drunken  condition,  and  stated  that 
he  was  going  to  find  some  "booze."  This  evi- 
dence was  objected  to  by  defendant's  counsel 
as  being  mere  hearsay,  illegal,  and  inadmis- 
sible against  the  defendant,  and  for  the  rea- 
son that  Jack  Dolan  was  a  competent  witness, 
and  was  not  produced,  nor  any  foundation 
laid  for  the  introduction  in  evidence  of  his 
sayings,  and  that  his  drunken  condition  ren- 
dered his  statements  of  no  weight  and  worthy 
of  no  credence.  In  the  fifth  ground  of  the 
motion  it  is  alleged  that  the  court  erred  in 
allowing  the  state  to  introduce  in  evidence 
the  whisky  claimed  to  have  been  taken  from 
the  defendant,  over  the  objection  that  it  was 
not  legal  evidence  and  was  inadmissible. 

The  evidence  in  behalf  of  the  state  was  as 
follows:     D.  A.  Woodward,  sheriff,  testified 


that  on  the  night  of  September  2f^,  1907,  Jack 
Dolan  drove  up  in  front  of  the  courthouse  in 
a  somewhat  drunken  condition  and  about  the 
time  that  he  started  off  he  staged  that  he 
was  going  to  get  some  *'booze."  The  sheriff 
and  the  constable,  C.  E.  Cason,  followed  him, 
and  when  within  about  100  yards  of  his 
house  met  him  coming  back  with  two  pints  of 
whisky.  The  witness  then  gave  him  $1.50  in 
silver  money  to  go  back  and  get  him  more  pint 
bottles  of  whisky.  Cason  and  the  sheriff 
went  around  and  up  to  the  house,  and  heard 
Dolan  call  the  defendant,  who  got  out  of 
bed.  Witness  then  heard  Dolan  tell  him  to 
let  him  have  two  more  pints  of  whisky,  and 
Dolan  jingled  the  money  in  his  hand  as  he 
had  been  told  to  do,  and  witness  saw  him 
reach  out  his  hand  as  if  to  give  the  defend- 
ant the  money  for  the  whisky.  After  Dolan 
delivered  these  two  pint  bottles  of  wliisky  to 
the  sheriff,  the  sheriff  went  into  the  defend- 
ant's house,  and  got  several  other  bottles. 
The  sheriff  testified  that  he  then  arrested  the 
defendant,  and  carried  him  to  the  jail.  Wit- 
ness told  defendant  that  he  had  gotten  en- 
tirely too  bold.  In  response  to  this  statement 
of  the  sheriff  the  defendant  made  no  denial 
of  selling  whisky.  On  the  contrary,  he  re- 
plied that  he  had  not  handled  as  much  as 
was  thought.  He  had  only  gotten  about  one 
case  a  week.  The  testimony  of  the  constable, 
Cason,  was  substantially  as  testified  by  the 
sheriff.  The  whisky  taken  from  the  defend- 
ant by  the  sheriff,  together  with  the  two  bot- 
tles procured  through  Dolan,  was  then  intro- 
duced in  evidence  over  the  defendant's  oh- 
jectl<m. 

The  defendant  stated  that  the  Saturday 
night  previous  to  his  arrest  himself,  C.  B. 
Smith,  John  D.  Davenport,  and  Jack  Dolan 
were  together  in  Waycross,  when  they  agreed 
to  go  on  a  fishing  trip,  and  arranged  to  order 
some  whisky  for  the  trip;  C.  E.  Smith  put- 
ting in  $3,  Davenport  $4,  and  the  defendant 
himself  $3,  and  that  he  also  put  in  $2  for 
Jack  Dolan,  as  he  did  not  have  the  money  at 
the  time.  Dolan  was  to  pay  back  the  money 
when  the  whisky  came.  The  $12  made  up 
was  sent  to  a  house  in  Savannah,  and  the 
whisky  ordered  in  the  defendant's  name. 
When  the  whisky  came,  it  was  carried  to  de- 
fendant's house  at  Olldirist  Park.  The  de- 
fendant further  stated  that  on  the  night  he 
was  arrested  Jack  Dolan  first  came  to  him 
and  paid  him  back  $1  of  the  money  that  he 
had  advanced,  and  he  gave  Dolan  two  bottles 
of  the  whisky.  In  about  30  minutes  Dolan 
came  back,  saying  that  he  must  have  two 
more  bottles,  and  ''I  gave  it  to  him,  and  he 
handed  me  the  other  $1,  making  the  $2  which 
I  had  advanced  to  him."  The  defendant 
stated  that,  tf  Dolan  had  more  money  in  his 
hand,  he  gave  him  only  $1  the  last  time.  The 
defendant  stated  that  he  also  paid  the  ex- 
press charges,  and  that,  before  his  arrest,  he 
bought  frying  pans,  lard,  and  other  things  for 
the  fishing  trip,  and  notified  Mr.  Hickoi^ 
who  lives  down  in  the  Okefenokee  swamp^ 
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that  the  party  was  going  down  there  on  a 
fishing  trip,  and  would  bring  some  '*booze*' 
with  them.  C.  B.  Smith  and  J.  D.  Daven- 
port, as  witnesses  for  the  defendant,  corrob- 
orated the  statement  of  the  defendant  as  to 
the  agreement  to  take  the  fishing  trip,  and 
as  to  the  purchase  of  the  whisky  for  that 
purpose,  the  several  parties  contributing  to 
the  purchase  of  the  whisky  the  amounts  stat- 
ed by  the  defendant  and  $2  being  advanced 
by  the  defendant  for  Dolan,  as  stated  by  the 
defendant  D.  W.  Pitman  as  a  witness  for 
the  defendant  testified  that  the  defendant 
the  day  before  he  was  arrested  came  to  tlie 
store  of  the  witness  and  bough/t  two  frying 
pans,  some  lard,  and  other  things,  stating  that 
they  were  going  to  take  a  fishing  trip,  and 
that  Mr.  Hickoz  came  up,  and  the  defend- 
ant told  him  that  they  were  going  down  to 
his  place  on  a  fishing  trip,  and  would  bring 
some  "booze"  with  them. 

Two  questions  are  raised  by  the  record: 
Was  the  evidence  sufficient  to  authorize  the 
finding  of  guilty?  Arid,  if  it  was,  is  any 
sufficient  reason  shown  for  setting  it  aside? 
The  answer  to  the  first  question  is  easy.  It 
appeared  In  the  evidence  that  there  were  15 
quarts  of  this  whisky  which  cost  $12,  and, 
if  Dolan  was  repaying  his  money  and  get- 
ting his  share  of  the  whisky,  only  he  was 
paying  more  for  it  than  it  cost,  which  would 
be  proof  that  the  defendant  was  exchanging 
the  whisky  for  money,  and  making  a  profit 
of  25  cents  per  quart  in  the  bargain.  The 
whisky  cost  only  75  cents  per  quart  Ac- 
cording to  the  defendant's  statement,  Dolan 
paid  $2  for  two  quarts.  Furthermore,  ac- 
cording to  the  testimony  of  Woodward,  the 
defendant  instead  of  denying  that  he  was 
selling  whisky,  tacitly  admitted  it  by  saying 
that  he  was  not  handling  as  much  as  thought 
— only  about  one  case  a  week.  In  addition 
to  this,  if  Dolan  could  pay  for  his  share  of 
the  whisky  and  use  it  prior  to  the  Okefeno- 
kee  swamp  trip,  on  which  trip  he  was  to  be 
one  of  the  parties,  who  was  going  to  pay  for 
Dolan's  share  of  the  **booze"  consumed  at  the 
swamp?  for  Dolan  does  not  seem  to  be 
averse  to  *n)00ze."  From  all  the  facts  and  cir- 
cumstances, it  is  plain  to  see  that  the  de- 
fendant sold  the  whisky  to  Dolan,  and  was 
engaged  in  selling  whisky  even  if  the  testi- 
mony of  C.  E.  Smith,  Daveni)ort  and  Pitman 
be  the  truth.  Then,  should  the  verdict  be 
set  aside  because  of  the  other  errors  assign- 
ed? As  we  have  heretofore  held,  an  error 
to  authorize  setting  aside,  must  be  such  as 
contributed  to  or  caused  the  verdict  In  this 
case,  even  if  the  rulings  of  the  court  were  er- 
roneous and  even  if  the  court  had  ruled  to 
the  contrary,  the  result  should  have  been  the 
same.  It  is  very  clear  to  our  minds  that  the 
verdict  in  this  case  does  not  need  to  rest  up- 
on the  testimony  of  the  sheriff  that  the  re- 
mark of  Dolan  caused  him  to  follow  him, 
and  thereby  procure  the  subsequent  evidence 
of  a  sale,  nor  upon  the  whisky  Introduced  in 
evidence.    A  verdict  of  guilty   would  have 


been  demanded  if  all  of  the  evidence  object- 
ed to  by  the  defendant  had  been  excluded.  So 
that  there  is  no  particular  reason  fcHr  grant- 
ing a  new  trial  in  order  to  have  the  same  re- 
sult more  technically  reached. 

We  will,  however,  consider  the  assign- 
ments of  error  contained  in  the  fourth  and 
fifth  grounds  of  the  motion.  Their  consider- 
ation at  this  time,  just  in  advance  of  state 
wide  prohibition,  may  serve  a  useful  purpose. 
Counsel  for  defendant  in  error  attempts  to 
sustain  his  objection  to  the  introduction  of 
the  whisky  by  the  decisions  in  the  cases  of 
Hammock  v.  State,  1  Ga.  App.  126,  58  S.'E. 
66,  and  Hughes  v.  State,  2  Ga.  App.  656,  58 

5.  E.  390.  The  decisions  in  these  cases  will 
not  sustain  the  contention  of  plaintiff  in  er- 
ror. It  must  be  borne  in  mind  that  tliere 
are  two  sections  of  the  Constitution,  one  re- 
ferring to  self-crimination  and  the  other  to 
illegal  searches  and  seizures,  which  are  en- 
tirely distinct  Paragraph  6  of  article  1  of 
the  Constitution  (Cttv.  Code  1895,  |  5703)  de- 
clares that  '*no  person  shall  be  compelled  to 
give  testimony  tending  in  any  manner  to 
criminate  himself."  In  the  Hughes  Case  the 
defendant,  without  any  act  or  volition  on  his 
part,  and  by  force,  was  held  while  two  police- 
men, who  had  no  warrant  nor  any  knowledge 
from  personal  observation  that  the  defendant 
was  guilty  of  crime,  forcibly  took  from  his 
person  the  whole  evidence  of  his  guilt  of  the 
offense  of  carrying  a  deadly  weapon  conceal- 
ed. We  held  this  to  be  a  clear  violation  of  a 
constitutional  right,  because  it  was,  in  ef- 
fect, compelling  the  defendant  to  give  testi- 
mony against  himself,  and  we  also  hold  that 
paragraph  16  of  article  1  of  the  Constitutimi 
(Civ.  Code  1896,  $  5713)  was  violated,  and 
that  the  search  of  his  person  was  illegal,  not 
only  because  there  was  no  warrant,  but  be- 
cause the  officers  had  no  right  to  arrest  with- 
out a  warrant  Tills  paragraph  guarantees 
against  illegal  searches.  "The  right  of  the 
people  to  be  secure  In  their  persons,  houses, 
papers,  and  effects  against  unreasonable 
searches  and  seizures  shall  not  be  violated 
and  no  warrant  shall  issue  except  upon  prob- 
able cause,  supported  by  oath  or  aflb-matlon," 
etc.  In  the  Hughes  Case  we  endeavored  to 
show  the  distinction  between  the  facts  In 
that  case  and  those  In  the  Williams  Case, 
100  Ga.  511,  28  S.  B.  624,  39  L.  R.  A.  269, 
in  which  there  was  perhaps  an  illegal  search 
of  the  defendant's  house.  The  Constitution 
protects  both  against  unlawful  searches  and 
seizures,  and  against  one  being  compelled  to 
give  testimony  tending  to  criminate  himself, 
but  the  two  cases  are  entirely  distinct  An 
authority  to  search,  obtained  as  provided  in 
paragraph  16,  supra,  do^s  not  convey  power 
to  violate  the  right  guaranteed  in  paragraph 

6.  A  search  warrant  to  search  A.  B.'s  house 
for  stolen  property  would  not  authorize  com- 
pelling A.  B.  to  furnish  evidence  against  him- 
self, nor  can  it  be  implied.  Right  to  search 
and  seize  depends  upon  the  warrant  But 
it  may  also  depend  upon  a  sufficient  snbsti- 
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tute  for  a  warrant  which  the  law  provides. 
It  is  provided  by  law  (and  this  question  is 
dealt  with  in  the  Hughes  Case)  that  an  ar- 
rest may  be  made  without  a  .warrant,  where 
the  offense  is  committed  in  the  presence  of  an 
arresting  officer,  or  even  of  a  private  individ- 
ual. The  positive  knowledge  of  the  violation 
of  the  law  on  the  part,  either  of  the  officer  or 
of  a  private  citizen,  supplies  the  place  of  a 
warrant  under  the  express  provisions  of  Pen. 
Code  1885.  8  806. 

The  sheriff  in  this  case  saw  the  crime  com- 
mitted. He  had  a  right  to  arrest  the  defend- 
ant, and  he  bad  the  right  to  seize  the  whisky 
by  the  terms  of  the  decision  in  Williams  v. 
State,  150  6a.  615,  28  S.  E.  624,  39  L.  R.  A. 
269.  The  evidence  was  legally  admitted.  If 
a  private  person  see  a  violation  of  the  law 
against  the  selling  of  intoxicating  liquors, 
he  has  the  right  to  arrest  the  seller  wbo  com- 
mitted the  offense  in  his  presence,  and  he  has 
the  right  to  seize  the  intoxicants  being  sold 
and  produce  them  as  evidence  This  is  not 
compelling  the  defendant  to  testify  against 
himself  in  the  terms  of  the  decision  in 
Hughes  V.  State;  nor  does  it  in  any  wise 
conflict  with  our  rulings  In  the  Hammock  and 
Hughes  Cases.  Evidence  obtained  by  illegal 
search  of  the  defendant's  premises  was  held 
in  Williams  v.  State,  supra,  to  be  admissible. 
Evidence  obtained  where,  by  force,  the  de- 
fendant was  compelled  to  incriminate  him- 
self, in  that  against  his  will  he  was  required 
to  expose  his  guilt,  is  expressly  forbidden  in 
the  decisions  of  this  court  to  which  we  have 
referred;  and  the  admissibility  of  such  evi- 
dence, we  maintain,  has  never  been  upheld 
in  this  state.  Another  wide  distinction 
which  is  adverted  to  in  the  Hughes  Case,  be- 
tween a  case  like  this  and  the  Williams  Case 
and  some  other  cases,  like  carrying  concealed 
weapons,  is  to  be  found  in  the  fact  that  the 
evidence  is  not  necessarily  incriminating.  In 
the  case  of  forcibly  taking  a  pistol,  hitherto 
concealed  on  the  person  of  the  defendant, 
violently  from  his  person,  everything  is  dis- 
closed which  is  necessary  to  convict  The 
discovery  of  whislcy  in  the  dwelling  of  a  citi- 
zen, although  the  search  should  be  illegal, 
does  not  afford  complete  evidence  of  guilt 
of  any  offense  against  the  law.  On  the  con- 
trary, its  possession  would  be  presumed  to  be 
legal  and  proper,  unless  there  was  other  evi- 
dence which  showed  that  it  was  being  used 
for  violating  the  law.  In  the  present  case 
the  sheriff  had  the  right  to  seize  the  whisky 
because  he  saw  the  crime  committed  just  as 
I  would  have  a  right  to  arrest  a  murderer 
and  take  his  pistol  away  from  him  immedi- 
ately upon  seeing  the  fatal  shot  fired;  and 
the  pistol  would  be  admissible  in  evidence. 
But,  granting  that  the  sheriff  had  seized  the 
whisky  illegally,  its  production  in  evidence 
would  not  be  compelling  the  defendant  to 
give  evidence  tending  to  incriminate  himself, 
even  though  the  seizure  of  the  whisky  might 
liare  been  illegal.  It  is  only  where  there  is 
an  unlawful   search  and  seizure  under  an 


illegal  arrest,  and  the  person  is  compelled  to 
furnish  incriminating  evidence  against  him- 
self, that  such  evidence  Is  not  admissible. 
No  decision  of  our  courts  prohibits  the  ad- 
mission of  evidence  obtained  in  pursuance 
of  a  legal  arrest 
Judgment  affirmed. 


(3  Ga.  App.  333) 
BARNES  V.  STATE.    (No.  837.) 
(Conrt  of  Appeals  of  Georgia.    Dec.  20,  1907.) 

1.  Master  and  Servant  —  Co ntbagt  LiAB(» 
Law— Vioi^ATioN—OoNvicTioN— Evidence. 

The  evidence  authorized  the  verdict,  and  no 
error  is  assigned  which  warrants  the  reversal 
of  the  judgment  refusing  a  new  trial. 

2.  Sake— Evidence  of  Indebtedness— Effect 
—Burden  of  Proof. 

The  fact  of  indebtedness,  as  against  one  ac- 
cused of  a  violation  of  the  labor  contract  act  of 
1003  (Acts  1903,  p.  90),  is  of  itself  wholly  in- 
sufficient to  authorize  conviction.  It  is  merely 
persuasive  evidence  of  intent  to  defraud,  when 
considered  in  connection  with  evidence  of  failure 
on  the  part  of  the  defendant  to  perform  his 
contract  or  repay  the  money  advanced.  But  by 
the  terms  of  that  statute  the  law  raises,  from 
proof  of  certain  facts,  the  presumption  of  an 
mtent  to  defraud,  and  the  burden  is  thus  cast 
upon  the  defendant  to  rebut  and  remove  this 
presumption. 

3.  Same— Defenses— Repatkent  of  Advan- 
ces. 

For  the  repayment  of  money  advanced  on  a 
contract  of  labor  to  be  effectual  as  a  defense, 
the  advancement  must  be  repaid  on  or  before  the 
first  day  of  the  term  of  the  service  of  labor 
contracted  for,  if  the  defendant  does  not  enter 
upon  his  term  of  service. 

4.  Crihinai.  liAw— Evidence— Seut- Serving 
Declarations. 

Statements  of  a  defendant  in  his  own  be- 
half, made  anterior  to  the  trial,  are  not  admis- 
sible as  evidence  in  his  favor. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Sparta;  F.  L. 
Little.  Judge. 

Pie  Barnes  was  convicted  of  violating  ttie 
contract  labor  law,  and  he  brings  error.  Af- 
firmed. 

J.  W.  Lewis,  for  plaintiflC  in  error.  R*  W. 
Moore,  for  defendant  in  error. 

RUSSELL,  J.  The  defendant  was  con- 
victed of  the  offense  of  misdemeanor,  and 
he  excepts  to  the  overruling  of  his  motion 
for  new  trial.  The  accusation  was  based 
upon  ^  alleged  violation  of  the  act  of  1903 
(Acts  1903,  p.  90).  It  is  alleged  that  the 
defendant,  after  having  contracted  with  one 
Peden  to  perform  services  as  a  farm  hand 
from  September  24,  1906,  to  December  25, 
1906,  for  $10  per  month,  on  the  faith  of  said 
contract  procured  from  said  Peden  the  sum 
of  $1,  with  intent  not  to  ^rtonn  such  serv- 
ice. It  is  further  alleged  that  Peden  was 
damaged  in  the  sum  of  $1  because  the  de- 
fendant neither  performed  the  service  con- 
tracted for,  nor  returned  the  money  ad- 
vanced, and  that  the  defendant  had  no  good 
and  sufiacient  cause  for  not  so  doing.  The 
motion  for  new  trial  was  based  upon  gen- 
eral grounds;  there  being  no  exceptions  to 
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the  charge  of  the  court,  or  to  the  admis- 
sion vof  eyldence.  The  only  question,  then, 
is  whether  the  evidence  authorized  the  find- 
ing of  the  verdict  of  guilty. 
,  The  testimony  of  Mr.  Peden  shows  that 
there  was  a  definite  contract  between  him- 
self and  the  defendant,  beginning  September 
24,  1906,  and  ending  December  25,  1906,  and 
shows  the  price  to  be  paid  for  the  labor; 
that  the  money  was  procured  on  the  con- 
tract; that  there  was  a  failure  to  perform 
the  service  contracted  for  or  return  the 
money;  that  he  lost  and  was  damaged  to 
that  extent  As  we  have  heretofore  held, 
in  Patterson  v.  State^  1  Ga.  App.  784,  58  S. 
B.  284,  the  intention,  which  Is  an  essential 
element  of  crime,  may  either  be  proved  or 
inferred  or  presrumed.  By  the  very  terms 
of  the  second  section  of  the  act  of  1903,  the 
proof  on  the  part  of  the  state  in  this  case 
raised  the  presumption  that  the  money  was 
procured  with  the  intent  to  defraud.  The 
state's  case  was  complete,  and  the  verdict 
of  guilty  was  authorized,  unless  the  defend- 
ant showed  that  he  had  made  no  contract, 
had  procured  no  money,  or  had  a  good  and 
sufiiclent  cause  for  not  performing  the  labor 
or  returning  the  money  at  the  time  the  labor 
was  to  be  performed.  Harwell  v.  State,  2 
Ga.  App.  — ,  58  S.  E.  lUL  As  held  in  Pat- 
terson V.  State,  supra,  the  act  of  1903  was 
not  intended  to  enforce  a  collection  of  debts 
on  involuntary  or  oppressive  labor  contracts. 
"The  fact  of  indebtedness  can  only  be  per- 
suasive evidence,  which  may  or  may  not  lead 
to  the  conclusion  that  the  paramount,  con- 
trolling ever-essential  element  of  the  offense 
— ^the  Intent  to  defraud— was  pre-exlstent  to 
the  offense  and  caused  the  extension  of  the 
credit."  The  fact  of  the  defendant's  in- 
debtedness was  mere  persuasive  evidence 
of  the  intent  But  the  indebtedness,  coupled 
with  the  circumstances  under  which  it  was 
created  and  the  fact  that  there  had  been 
neither  compliance  with  the  contract  on 
which  the  money  was  paid,  nor  r^ayment 
of  the  money  advanced,  and  that  no  good 
cause  had  been  shown  either  why  the  work 
was  not  performed,  or  the  money  repaid,  by 
the  terms  of  the  statute,  raised  the  presumih 
tion  of  an  Intent  to  defraud. 

We  will  see,  therefore,  whether  the  pre- 
sumption of  fraudulent  intent  was  satisfac- 
torily rebutted  by  the  defendant  He  denied 
mailing  the  contract  Evidently  the  Jury  did 
not  believe  this,  or  they  would  have  acquit- 
ted him.  He  did  not  deny  procuring  the 
money.  The  contract  being  established  to 
the  satisfaction  of  the  Jury,  did  he  show  any 
good  reason  for  not  performing  his  contract 
or  repaying  the  money?  This  was  the  bur- 
den placed  upon  him  by  the  presumption  of 
fraudulent  Intent  raised  by  the  statute.  As 
held  in  Harwell  v.  State,  supra,  unless  there 
was  good  cause  for  not  repaying  the  money, 
it  must  be  repaid  on  or  before  the  day  set 
for  the  commencement  of  the  labor.  The 
defendant   tendered   no   evidence   of   repay- 


ment or  of  offer  to  repay,  nor  did  he  state 
that  he  had  offered  to  repay  the  money.  The 
same  is  true  as  to  setting  to  work  under  tlie 
contract  When  the  day  for  the  commence- 
ment of  his  labor  under  the  contract  arrived, 
he  did  not  appear  upon  the  scene.  The  de- 
fendant himself  stated  no  good  cause  why  be 
did  not  repay  the  money,  nor  wliy  he  did  not 
begin  the  work.  He  merely  denied  tlie  con- 
tract alleged  in  the  accusation.  Undor  the 
state's  evidence,  a  clear  case  of  guilt  was 
shown,  and  the  Jury  had  the  right  to  give  it 
the  preference.  The  testimony  of  the  wit- 
ness GriflQitti,  introduced  in  behalf  of  the  de- 
fendant, was  without  value  to  the  defend- 
ant It  did  not  support  his  contention  tliat 
he  tiad  made  no  contract  with  Mr.  Peden 
because  the  witness  did  not  claim  to  know 
anything  on  that  subject  It  did  not  pre- 
sent any  good  reason  why  he  did  not  perfc^m 
the  contract  or  repay  the  money  advanced  by 
Peden.  Testimony  of  Griffith  as  to  the  state- 
ment made  to  him  by  the  defendant  could 
well  have  been  objected  to,  for  the  reason 
that  it  was  the  statement  of  a  defendant  in 
his  own  behalf  anterior  to  the  trial.  But 
even  as  such  a  statement,  it  amounted  to 
nothing  in  showing  a  good  reason  why  the 
defendant  did  not  repay  money  advanced  up- 
on the  contract,  if  the  Jury  believed  a  defi- 
nite contract  had  been  made,  as  testified  by 
Peden.  The  statement  made  by  the  defend- 
ant to  Mr.  Griffith  did  not  show  even  bona 
fide  effort  to  obtain  the  money  to  repay  Mr. 
Peden  the  money  advanced  on  his  contract. 
He  did  not  tell  him  that  Mr.  Peden  had  ad- 
vanced him  a  dollar  on  a  contract  of  labor 
which  he  decided  to  repay.  We  do  not  think 
that  an  unsuccessful  effort  on  the  part  of 
defendant  to  borrow  money  to  repay  money 
advanced  on  a  labor  contract  would  be  good 
causQ,  according  to  the  meaning  of  the  sec- 
ond section  of  the  act  of  1908,  for  not  re- 
paying the  money  or  performing  the  service 
according  to  the  contract  But  even  if  such 
an  effort  accompanied  by  evidence  of  good 
prospects  that  the  effort  would  be  success- 
ful, can  be  urged  as  a  defense,  it  ought  to 
appear  that  the  money  is  sought  to  be  obtain- 
ed upon  truthful,  and  not  upon  false,  state- 
ments. We  do  not  pretend  to  say  that  the 
defendant's  statement  to  Mr.  Griffith  was  un- 
true. It  would  be  improper  for  us  to  ex- 
press our  opinion  upon  that  subject  But  if 
the  Jury  believed  that  the  contract  of  labor 
was  made  as  testified  to  by  the  state's  wit- 
nesses, it  is  very  apparent  that  the  statement 
made  by  the  defendant  to  Mr.  Griffith  was 
untrue,  and  made  merely  to  obtain  money 
from  him,  and  it  appears  that  the  defendant 
succeeded  partially  in  this  attempt 

As  was  ruled  by  us  in  Patterson  v.  State, 
1  Ga.  App.  785,  58  S.  B.  285:  "The  statute 
of  1903  adds  to  the  catalogue  of  those  acts 
heretofore  made  penal  two  acts,  the  commis- 
sion of  either  of  which,  if  such  act  is  in- 
ducted by  such  antecedent  fraudulent  intent 
causes  the  actor  to  be  deemed  a  common 
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cheat  and  swindler.  It  creates  two  new 
classes.  It  sets  oat  two  distinct  offenses. 
In  the  one  class  is  included  any  person  who 
contracts  to  perform  seryices  of  any  kind 
with  intent  to  procure  money  or  other  thing 
of  value,  and  does  not  intend  to  perform  the 
service.  If  loss  or  damage  results  to  the 
hirer,  such  person  is,  on  conviction,  to  be 
punished  as  a  common  cheat  and  swindler. 
This  is  the  distinct  class  of  those  who  get  the 
money  on  the  faith  of  the  contract,  but  never 
set  to  work.  The  fraudulent  intent  ante- 
dates the  contract  The  second  class  is  oom- 
posed  of  those  who,  after  making  a  contract, 
procure  money  or  other  thing  of  value  with 
intent  not  to  perform  the  service.  This  in- 
cludes all  those  who,  being  already  under 
contract,  then  conceive  the  fraudulent  In- 
tent" This  defendant  belonged  to  the  first 
class,  and  was  so  charged.  From  the  evi- 
dence in  behalf  of  t^e  state,  the  law  raised 
the  presumption  of  fraudulent  intent  The 
ease  for  the  state  was  perfect  in  every  de- 
tail, unless  the  defendant  could  show  good 
and  sufficient  cause  why  the  money  so  ad- 
vanced was  not  returned  on  the  day  set  for 
the  commencement  of  the  labor,  or  the  per^ 
formance  of  the  labor  itself.  The  defendant 
failed  to  carry  the  burden  to  the  satisfaction 
of  the  jury. 
Judgment  affirmed. 


(G3  W.  Va.  139) 

KELLAB  V.  JAMES  et  al. 

(Supreme  Court  of  Appeals  of  West  Vindnia. 
Dec.  10.  1907.) 

1.  StATDTES— CONSTBUCnON—DSBOQATION     OF 

Common  Law. 

Statutes  in  derogation  of  the  common  law 
are  strictly  construed. 

TEd.  Note.— For  ca^es  in  point,  see  Cent  Dig. 
vol.  44,  Statutes,  8  320;  vol.  10.  Common  Law, 
I  12.] 

2.  Samb— Purpose. 

The  rule  requiring  liberal  construction  of 
certain  classes  of  statutes  does  not  warrant  an 
extension  of  them  to  the  suppression  of  sup- 
posed evils  or  effectuation  of  conjectural  ob- 
jects and  purposes,  neither  referred  to  nor  in- 
dicated by  any  terms  used,  nor  clearly  within 
the  spirit  of  the  legislation. 

TEd.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  44,  Statutes,  |§  81^-^20.] 

&  Husband  and  Wiitb— Wife's  Tobts— Hus- 
band's    LlABILIlT   —   MaBBIED      WOMEN'S 

Laws. 

The  husband  is  not  relieved  from  liability 
for  the  torts  of  the  wife  by  the  statutes  of  this 
state,  known  as  the  married  women's  laws. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Husband  and  Wife,  H  694-700.] 

4.  Same  — ToBTs  of  Husband  —  Wine's  Lia- 

BILITT. 

A  wife  is  not  jointly  liable  with  her  b«s- 
band  for  a  wrong  perpetrated  by  him,  in  tlie 
doing  of  which  she  did  not  actually  participate. 
She  cannot  be  made  liable  by  her  mere  prior 
or  subsequent  consent  to,  or  approval  of,  the 
tortious  act  of  the  husband,  or  command  or 
direction  for  the  commission  thereof. 

5.  Action  —  Joindeb  —  Slan deb  —  Husband 
AND  Wife. 

A  declaration  against  a  husband  and  wife, 
charghig  the  utterance  of  a  slander  by  the  hus- 


band on  one  occasion,  and  by  the  wife  on  anoth- 
er, pursuant  to  a  conspiracy  previously  formed, 
to  injure  the  plaintiff  in  respect  to  character, 
is  demurrable  tor  misjoinder  of  actions. 
(Syllabus  by  the  Court) 

Error  from  Circuit  Court,  Tudcer  County. 

Action  by  Yema  Kellar  against  Nancy  E. 
James  and  another  for  slander.  From  a  Judg- 
ment of  dismissal,  plaintiff  brings  error.  Af^ 
firmed. 

Cunningham  &  Stallings,  for  plaintiff  in 
error.  Chas.  D.  Smith  and  Jas.  P.  Scott,  for 
defendants  in  error. 

P0FFBNBAR6ER,  J.  In  the  circuit  court 
of  Tucker  county,  a  demurrer  was  sustained 
to  the  declaration  of  Yema  Kellar,  alleging 
against  the  defendants,  Nancy  E.  James  and 
George  McClellan  James,  slander  and  defama- 
tion of  the  character  of  the  plaintiff,  and  to 
the  consequent  Judgment  of  dismissal  she  ob- 
tained a  writ  of  error. 

The  defendants  were  husband  and  wife,  and 
the  declaration  charges,  first,  the  utterance 
of  slanderous  language  by  the  husband  in 
the  presence  of  certain  persons  named  as 
well  as  others;  second,  the  utterance  of  the 
same  language  by  the  wife  in  the  presence 
of  certain  other  persons  named;  and,  third, 
the  utterance  of  the  language  by  both  defend- 
ants in  pursuance  of  a  conspiracy,  previously 
formed  between  them,  and  the  speaking  and 
publication  of  the  false,  scandalous,  mali- 
cious, defamatory,  and  insulting  words,  by 
collusion  and  conspiracy,  with  intent  to  de- 
fame and  disgrace  the  plaintiff  among  her 
friends  and  neighbors  and  the  citizens  of 
the  state,  and  to  bring  into  disgrace  and  dis- 
repute her  good  name,  fame,  and  character. 
In  reply  to  the  view  that  the  declaration 
sets  up  two  causes  of  action,  one  against 
the  husband  alone  for  his  wrongful  act,  and 
the  other  against  both  husband  and  wife  for 
the  wrongful  act  of  the  latter,  and  so  is  open 
to  the  objection  of  misjoinder  of  actions,  it 
is  urged  that  all  the  matters  alleged  consti- 
tute one  cause  of  action,  founded  upon  the 
charge  of  conspiracy,  and  this  argument  is 
supplemented  by  the  contention  that  such  a 
conspiracy  between  the  husband  and  wife 
may  now  exist  because  of  the  supposed  change , 
in  the  status  of  the  wife,  wrought  by  our  mar- 
ried women's  statutes.  These  statutes,  very 
similar  in  character  and  form  to  those  adopt- 
ed in  other  states,  relate,  for  the  most  part 
to  the  separate  property  of  the  wife,  her 
rights  and  powers  respecting  the  same,  and 
freedom  thereof  from  the  control  of  the  hus- 
band, and  liability  for  his  debts,  and  the  en- 
largement of  the  rights  and  powers  of  mar- 
ried women  respecting  contracts  and  enforce- 
ment of  the  same.  To  a  certain  extent,  they 
also  free  the  husband  from  liability  for  the 
debts  of  the  wife.  Though  not  in  exact  con- 
formity with  the  terms  or  scope  of  similar 
statutes  of  other  states,  the  respects  in  which 
our  statutes  differ  from  them  are  relatively 
slight  and  unimportant    The  primary  object 
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and  general  scope  thereof  are  the  same  as 
those  of  modem  married  women's  laws  In 
other  Jurisdictions.  In  some  states  the  courts 
have  exonerated  the  husband  from  liability 
for  the  torts  of  the  wife,  without  any  war- 
rant therefor  In  the  letter  of  the  statute,  on 
the  presumption  of  legislatiye  Intent  to  do  so, 
arising  out  of  deprivation  of  the  husband 
of  the  control  of  the  wife's  property,  and  re- 
lief of  the  some  from  liability  for  his  debts. 
These  statutes  are  construed,  In  the  Juris- 
dictions in  which  such  effect  Is  given  them, 
as  if  they  had  declared  that  a  married  wo- 
man should  be  deemed  in  all  respects,  as  re- 
gards her  power  to  contract,  own,  control, 
and  manage  property  and  liability  for  her 
acts  and  conduct,  wrongful  or  otherwise,  as 
if  she  were  a  feme  sole.  In  doing  so,  the 
courts  admit  an  interpretation  which  goes 
far  beyond  the  letter,  of  the  statute.  They 
set  aside  the  common  law  in  respect  to  mat- 
ters as  to  which  the  statute  is  wholly  silent, 
notwithstanding  the  rule  requiring  strict  con- 
struction of  all  statutes  In  derogation  of  the 
common  law.  Moreover,  they  assume  that  the 
only  reason  for  the  husband's  common-law 
liability  for  the  wife's  torts  is  found  in  the 
control  which  that  law  gave  the  husband  over 
her  property,  notwitlistanding  the  existence 
of  other  common-law  principles  and*  consid- 
erations which  may  reasonably  be  said  to 
form,  at  least,  a  part  of  the  ground  of  such 
liability.  For  many  purposes,  the  wife's  ex- 
istence was  deemed  by  that  law  to  have  been 
merged  in  that  of  the  husband.  She  had  no 
separate  existence  in  law,  and  they  were  con- 
sidered one  person.  In  respect  to  the  com- 
mission of  many  crimes,  and  wrongs  not 
amounting  to  crime,  done  by  the  wife  in  the 
presence  of  her  husband,  she  was  deemed  to 
have  acted  under  his  coercion,  and  was  not 
liable  either  civilly  or  criminally.  21  Cyc. 
1355.  Our  statute  makes  no  reference  to  her 
liability  or  that  of  the  husband  for  her 
wrongs.  This  branch  of  the  law  remains 
wholly  untouched  by  any  terms  of  the  stat- 
utes. It  seems  to  us  that  the  application  to 
them  of  the  liberal  rule  of  construction  would 
not  carry  them  Into  this  untouched  portion 
of  the  domain  of  law  relating  to  married 
women  and  their  relations  to  their  husband 
and  third  parties.  The  liberal  rule  of  con- 
struction only  requires  that  a  statute  be  so 
enforced  as  to  carry  Into  effect  the  will  of 
the  Legislature  as  expressed  in  the  terms 
thereof,  and  give,  not  stintedly  or  niggardly, 
but  freely  and  generously,  all  the  statute  pur- 
ports to  give.  This  stops  far  short  of  carry- 
ing the  statute  to  purposes  and  objects  en- 
tirely beyond  those  mentioned  in  it  One  ob- 
ject of  these  statutes  is  to  enable  a  married 
woman  to  have  the  absolute,  free,  and  unre- 
strained control  of  her  property,  and  power 
to  make  contracts  respecting  It,  and  to  vin- 
dicate her  property  and  contract  rights  by 
action  in  the  courts  of  the  state  as  if  she 
were  a  feme  sole.  For  the  accomplishment 
of  these  purposes,  the  statute  should  be  liber- 


ally construed.  She  is  subjected,  by  this 
same  law,  to  the  reciprocal  right  extended  to 
others  to  sue  her  in  the  courts  as  if  she  were 
a  feme  sole,  and,  for  the  effectuation  of  this 
purpose,  the  statutes  should  be  liberally  con- 
strued. So,  in  respect  to  all  the  other  rights 
and  liabilities  expressly  given  and  imposed  by 
this  law.  The  evils  intended  to  be  suppressed, 
and  the  purposes  and  objects  to  be  promoted, 
are  all  mentioned  in  the  statutes,  and  the 
rule  of  liberal  construction  requires  no  more 
than  that  they  shall  be  so  interpreted  and  ap- 
plied as  to  suppress  the  named  evils,  and  ef- 
fectuate the  specified  purposes  and  objects. 
It  does  not  authorize  the  court  to  add  other 
supposed  evils,  purposes,  and  objects.  By  the 
decided  weight  of  authority,  these  statutes 
are  held  not  to  have  relieved  the  husband 
from  his  common-law  liability  for  the  wife's 
torts,  as  has  been  well  said  by  Judge  Bran- 
non  in  Gill  v.  State,  39  ,W.  Va.  479,  20  S.  E. 
568,  26  L.  R.  A.  655,  46  Am.  St  Rep.  928,  and 
in  Withrow  v.  fimithson,  37  W.  Va.  761,  17 
S.  B.  316,  19  L.  R.  A.  762.  Though  these  ex- 
pressions of  opinion  may  not  be  regarded  as 
matters  of  decision,  t]ielr  reasoning  1b  valu- 
able, and  they  show  that  the  weight  of  aur 
thorlty  Is  against  the  contention  set  up  in 
the  brief  of  counsel  for  plaintiff  in  error. 
To  the  authorities  there  cited  by  Judge  Bran- 
non  in  support  of  his  opinion,  we  add  the  fol- 
lowing: Henley  v.  Wilson,  137  CaL  273,  70 
Pac.  21,  58  L.  R.  A.  941,  92  Am.  St  Rep.  100; 
Morgan  v.  Kennedy,  62  Minn.  348,  04  N.  W. 
912,  30  L.  R.  A.  521,  54  Am.  St  R^.  647; 
Bruce  V.  Bombedc,  79  Mo.  App.  231 ;  Nichols 
V.  Nichols,  147  Mo.  387,  48  S.  W.  947;  Taylor 
V.  Pullen,  152  Mo.  434,  53  S.  W.  1086;  HolU 
V.  Dick,  42  Ohio  St  23,  51  Am.  Rep.  791 ;  Fow- 
ler V.  Ohlckester,  26  Ohio  St  9 ;  Zeliff  t.  Jen- 
nings, 61  Tex.  458 ;  MacQueen  v.  Folgham,  27 
Tex.  463 ;  Seroka  v.  Kattenburg,  17  Q.  B.  D. 
177;  Bahin  v.  Hughes,  31  Ch.  D.  390. 

No  authority  need  be  cited  for  the  proposi- 
tion that  the  wife  is  not  liable  for  the  slan- 
der or  other  tort  of  the  husband.  The  only 
qualification  of  this  general  rule  Is  found  in 
those  Instances  in  which  the  husband  acta 
as  the  agent  of  the  wife  in  respect  to  her 
separate  property;  and  this  is  only  an  ap- 
parent exception,  for  there  the  act  of  the  hus- 
band, her  agent,  is,  in  law,  her  act  By  the 
common  law,  the  wife  could  not  be  a  tres- 
passer by  previous  or  subsequent  consent  to 
the  act  or  trespass  of  the  husband.  She  did 
not  become  liable  except  by  her  active,  actual 
participation  in  the  wrongful  act  '*A  mar- 
ried woman  is  liable  for  torts  actually  com- 
mitted by  her,  though  she  cannot  be  a  tres- 
passer by  prior  or  subsequent  assent"  Ghit- 
tf,  PI.  11  Am.  Ed.  76.  •*And  where  several 
are  concerned,  they  may  be  Jointly  sued, 
whether  they  assented  to  the  act  before  or 
after  it  was  committed,  unless  the  party  be 
an  infant  or  a  feme  covert,  who,  we  have 
seen,  cannot  be  sued  in  respect  to  a  subse- 
quent assent"  Id.  80.  This  doctrine  is  rec- 
ognized in  Ferguson  v.  Brooks,  67  Ma  251.  in 
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the  following  terms:  ''That  this  doctrine  is 
stm  properly  applicable  to  numerous  actions 
of  tort  brought  against  married  women,  we 
do  not  doubt  We  should  be  inclined  to  say, 
for  example,  that  a  wife  ought  not  to  be  held 
liable  for  the  tort  of  her  husband  or  any  third 
party,  in  which  she  does  not  participate  as 
an  actor,  by  reason  of  prior  or  subsequent 
a£8ent,  consent,  advice,  or  authority  from  her, 
In  a  case  where  she  is  not  in  any  contin- 
gency to  reap  a  profit,  or  her  separate  estate 
a  benefit."  In  view  of  this  principle  of  law, 
the  allegation  of  conspiracy  amounts  to  mere 
surplusage.  It  is  utterly  Impossible  that  the 
wife  can  be  held  liable  for  the  slander  utter- 
ed by  her  husband  in  her  absence,  on  the 
theory  that  she  couneeled,  advised,  or  directed 
it,  or  assented  to  and  ratified  it  after  it  was 
done.  From  this  it  results  that  the  declara- 
tion necessarily  sets  up  two  separate  and  dis- 
tinct causes  of  action,  one  against  the  hus- 
band, and  one  against  the  husband  and  wife. 
As  to  the  latter,  if  maintained.  Judgment 
would  go  against  both  (Gill  v.  State,  89  W. 
Va.  479,  20  S.  E.  668,  26  L.  R.  A.  656,  45  Am. 
8t  Rep.  928*  and  the  numerous  authorities 
there  cited);  and,  as  to  the  former,  against 
the  husband  alone.  T6  allow  recovery  upon 
a  declaration  setting  up  both  of  these  causes 
of  action  would  make  the  wife  liable  for  the 
husbandts  tort,  contrary  to  law.  This  makes 
the  declaration  fatally  defective,  wherefore 
the  court  properly  sustained  the  demurrer, 
and  dismissed  the  action,  instead  of  entering 
a  mere  judgment  of  abatement  for  misjoinder 
of  parties.  A  dAsJoinder  of  counts  or  causes 
of  action  is  fatal  to  the  declaration  on  de- 
murrer. Malsby  t.  Lanark  Co.,  55  W.  Va. 
484,  47  S.  B.  358;  Henderson  v.  Stringer,  6 
Orat  (Va.)  130.  This  obvious  and  inevitable 
result  renders  it  unnecessary  to  discuss  the 
numerous  other  questions  of  law  adverted  to 
in  the  argument. 

There  being  no  error,  the  Judgment  will  be 
Afi9rmed. 

AfiSrmed. 

(63  W.  Va.  103) 

COAL  ft  COKE  RY.  CO.  v.  TAYLOR,  Justice 
of  the  iPeace,  et  al. 

{Supreme  Court  of  Appeals  of  West  Virginia. 
Dec.  5,  1907.) 

1.  Justices  of  the  Peace— Pleadzno— Des- 
ignation OT  Defendant. 

In  an  action  in  a  justice's  court,  the  de- 
fendant is  designated  as  ''Italian  number  37, 
whose  name  is  unknown."  This  is  a  sufficient 
designation  under  chapter  50,  S  28,  Code  1899 
[Code  1906,  §  1979]. 

2.  Plbadino— Declaration— Designation  or 
Defendant. 

In  an  action  a  defendant  may  be  designated 
by  a  fictitious  name  with  the  statement  that  the 
true  name  is  nnlcnown. 
(Syllabus  by  the  Court.) 

Error  from  Circuit  Court,  Randolph 
County. 

Application  by  the  Coal  ft  Coke  Railway 
Company  for  writ  of  prohibition  against  E, 


E.  Taylor,  justice  of  the  peace,  and  others. 
From  the  judgment  denying  the  writ,  plain- 
tiff brings  error.    Affirmed. 

Dailey  &  Bowers,  for  plaintiff  in  error. 
Jared  L.  Wamsley,  for  defendant  in  error 
Frank  Molinari. 

BRANNON,  J.  Frank  Molinari  brought 
before  a  justice  of  Randolph  county  19  sep- 
arate actions  against  divers  i)ersons  for  the 
recovery  of  money  due  on  contracts.  In  the 
writs  of  summons  he  designated  the  defend- 
ants thus:  "Italian  number  17,  whose  name 
is  unknown*';  '^Italian  number  37,  whose 
name  is  unknown."  So  on  in  every  case. 
There  was  no  other  description  of  the  de- 
fendants. "Italian  number  37"  is  the  des- 
ignation in  the  case  before  us.  No  name  of 
the  person  is  given.  The  summons  was  re- 
turned "not  found."  A  second  summons  was 
issued,  which  was  posted  at  the  front  door  of 
the  courthouse  and  at  other  public  places 
in  the  county.  An  attachment  was  issued 
in  the  case  against  the  personal  estate  of 
the  defendant,  and  the  Coal  ft  Coke  Railroad 
Company  was  designated  as  having  in  its 
hands  money  and  effects  of  the  defendants,* 
and  made  a  garnishee.  The  justice  gave 
judgment  against  "Italian  number  37,  whose 
name  is  unknown,"  for  the  sum  of  $5.77. 
The  railroad  company  appeared  afterwards, 
and  moved  the  justice  to  quash  the  attach- 
ment, "upon  the  ground  that  the  name  of  the 
defendant  is  not  stated  in  the  summons"; 
but  the  justice  refused  to  quash  the  attach- 
ment Later  still  the  railroad  company  filed 
an  answer,  as .  garnishee,  admitting  that  at 
the  time  of  the  service  of  the  attachment  up- 
on it,  to  use  the  language  of  the  answer,  "it 
was  indebted  to  an  Italian  working  for  it, 
under  the  No.  37,  in  the  sum  of  $18.20."  The 
justice  gave  judgment  against  the  company 
for  $11.52.  Afterwards  the  Coal  ft  Coke 
Railroad  Company  obtained  from  the  Judge 
of  the  circuit  court  a  rule  in  prohibition 
against  the  justice,  constable,  and  Molinari 
to  show  cause  why  a  writ  of  prohibition 
should  not  be  awarded  to  prohibit  them  from 
further  proceedings  In  all  the  judgments  en- 
tered in  those  cases;  "Italian  number  37*' 
being  one.  On  the  motion  of  Molinari,  the 
circuit  court  of  Randolph  county  discharged 
the  said  rule,  refdsing  to  award  the  prohibi- 
tion, and  the  railroad  company  sued  out  a 
writ  of  error  from  this  court 

For  the  railroad  company  it  is  contended 
that  there  was  no  defendant  named  in  these 
actions  before  the  justice;  that  the  designa- 
tion of  the  defendant  as  "Italian  number  87, 
whose  name  is  unknown,"  is  no  naming  of 
the  defendant  and  that  the  summons  is  one 
without  a  defendant  and  constitutes  no  ac- 
tion, and  that  there  was  in  law  no  suit  be- 
fore the  justice  in  which  judgment  could  be 
rendered  against  the  Italian,  or  in  which  an 
attachment  could  be  issued,  or  a  garnish- 
ment effected,  or  judgment  rendered  therein ; 
and  that  therefore,  the  justice  liad  no  Juris- 
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diction  to  take  any  steps  because  there  was 
nothing  before  him  In  the  shape  of  a  valid 
legal  proceeding.  We  know  that  there  must 
In  every  suit  be  a  plaintiff  and  a  defendant, 
an  actor  and  a  reus ;  that  a  defendant  must 
be  named  against  whom  the  sentence  of  the 
law,  by  Judgment  or  otherwise,  can  take  ef- 
fect. But  suppose  that  defendant's  name  is 
not  known.  Is  the  creditor  without  any  rem- 
edy? Where  there  is  a  right,  there  ought 
to  be  a  remedy.  The  law  In  such  case  Is  that 
a  fictitious  name  may  be  used,  with  a  state- 
ment that  the  real  name  is  unknown.  If  the 
true  name  appear  during  the  proceeding,  the 
written  declaration  may  be  amended.  "If 
name  Is  wholly  unknown,  use  any  appropri- 
ate description,  as  'the  man  in  command  of 
the  Sloop  Hornet,'  or  'John  Doe,'  or  *the  in- 
fant son  of  John  Doe  and  Mary,  his  wife.' 
If  partly  unknown  indicate  it  as  nearly  as 
practicable  thus,  'J.  S.  Smith,  whose  first 
name  is  unlsnown  to  plaintiff,  but  who  is 
known  as  J.  Stokes  Smith.'"  1  Abbott's 
Forms,  p.  13.  In  this  case  the  defendant  is 
described  as  Italian  No.  37,  whose  name  is 
unknown.  This  conforms  to  the  rule  as 
.stated  by  Abbott  and  the  law  generally. 
Much  law  can  be  found  to  show  that  an  ap- 
proximate description,  or  some  description, 
coupled  with  the  allegation  that  the  real 
name  is  unknown,  meets  the  requirement  of 
the  law.  As  the  court  said  in  State  v.  Wil- 
son, 30  Conn.  607:  "That  which,  from  the 
nature  of  the  case  cannot  be  alleged,  need 
not  be;  and  it  is  of  frequent  occurrence  that 
the  name  of  the  person  injured  is  unknown. 
Justice  must  not  fail  nor  the  community  go 
unprotected  for  such  cause.  If  the  name  is 
unknown,  and  it  is  so  averred,  it  need  not 
be  proved."  Even  in  indictments  such  is  the 
law.  1  Bishop  on  Grim.  'Proced.  §  546,  tells 
us:  "Where  the  name  ought  by  the  general 
rules  to  be  stated,  yet  being  unknown  to  ihe 
grand  Jurors  they  cannot  state  it,  the  usual 
form  of  the  allegation  is,  'A  certain  person 
whose  name  is  to  the  Jurors  unknown,'  or, 
*A  certain  person  or  persons  to  the  Jurors 
aforesaid  unknown.'"  In  note  to  that  sec- 
tion we  find  old  EiUglish  authority  for  the 
proposition  that  "An  indictment  of  murder, 
de  quodam  ignoto,  or  stealing  the  goods, 
cujusdam  ignoti,  is  good  where  the  person 
killed  or  robbed  is  unlyiown."  We  find  In 
14  Ency.  PI.  &  Prac.  279,  this:  "If  the  name 
of  a  defendant  in  a  criminal  prosecution  is 
unknown,  or  if  such  is  the  case  with  refer- 
ence to  the  name  of  any  other  person  neces- 
sary to  the  description  of  a  criminal  offense, 
the  fact  that  the  name  is  unknown  may  be 
stated,  with  such  description  as  is  at  hand,  in 
K  n  of  the  correct  name."  In  16  Am.  &  Bng. 
Ency.  L.  (Ist  Ed.)  131,  it  is  stated  that  it  is 
sufficient  in  criminal  pleading,  where  a  name 
of  the  accused  or  a  third  person  is  unknown, 
to  state  that  the  name  is  not  known,  and  the 
accused  may  be  proceeded  against  under  any 
fictitious  name,  the  right  one  to  be  inserted 
when  discovered.     "It  is  not,  however,  nec- 


essary in  such  cases  to  give  a  fictitious  name. 
The  name  may  be  entirely  omitted,  and  the 
Identity  shown  by  words  of  description.**  In 
State  V.  Jackson,  4  Blackf.  (Ind.)  49,  the 
deceased  was  described  as  "an  Indian  of  this 
state,  of  the  Miami  Nation  of  Indians,  the 
name  of  which  said  Indian  to  the  Jurors 
aforesaid  is  wholly  unknown,",  and  the  in- 
dictment was  held  good.  In  Beed  v.  State, 
16  Ark.  499,  the  deceased  was  described  as 
"a  certain  Wyandotte  Indian,  wliose  name 
is  unknown  to  the  grand  Jury."  The  indict- 
ment was  held  good. 

For  the  railroad  company  we  are  referred 
to  two  cases.  One  is  McKinlay  v.  Tattle,  42 
Cal.  570.  The  complaint  was  against  67 
defendants,  and  averred  that  the  true  names 
of  28  of  them  sued  as  John  Doe,  BIcbard 
Boe,  and  others  were  unknown.  Persons 
named  Castro  appeared  and  filed  an  answer, 
and  Judgment  went  against  them.  It  was 
held  bad,  not  because  no  name  was  given* 
but  because  the  Gastros  were  never  parties 
to  the  case.  The  case  only  further  asserted 
that,  when  fictitious  names  are  used,  the 
pleadings  must  be  amended  by/ the  insertion 
of  their  true  names,  when  ascertained.  The 
case  is  not  in  point  here.  The  other  case 
referred  to  is  Vamell  v.  Speer,  55  Ga.  132. 
The  suit  was  brought  by  L.  N.  Speer  against 
the  Missouri,  Kansas  &  Texas  Ck>mpanie8 
and  their  connecting  lines  on  to  Chattanooga, 
and  the  East  Tennessee,  Virginia  &  Georgia 
Bailroad  Company,  garnishees.  Here  was 
no  question  of  a  defendant  whose  name  was 
unknown,  or  fictitious  nam%  The  objection 
was  that  the  words  "companies  and  their 
connecting  lines  on  to  Chattanooga"  were  too 
indefinite.  The  plaintiff  did  not  rely  upon 
the  rule  reiating  to  persons  whose  names 
were  unknown. 

The  above  principles  I  consider  as  those 
laid  down  by  the  common  law ;  but  we  have 
a  statute  found  in  Code  1899,  c  50,  f  28 
[Code  1906,  |  19791.  "When  the  name  of  a 
defendant  is  not  known  to  the  plaintiff,  the 
summons  may  be  issued  against  him  by  a 
'  fictitious  name,  or  any  description  to  desig- 
nate the  person  intended,  and  shall  not  be 
set  aside  or  dismissed  for  that  cause.  If 
served  on  the  proper  person ;  and  in  any  case 
in  which  a  defendant  shall  be  proceeded 
against  by  any  other  than  Ills  true  name  it 
shall  be  the  duty  of  the  Justice,  when  his 
true  name  is  ascertained,  to  amend  the  sum- 
mons by  inserting  the  same  therein,  and 
thereafter  to  proceed  against  him  by  his 
true  name."  This  is  a  very  wide  provision 
for  the  case  of  a  defendant  whose  name  is 
unknown.  It  not  only  allows  the  use  of  a 
fictitious  name,  but  it  allows  any  description 
to  designate  the  person  intended.  Do  not 
the  words  "Italian  number  37"  meet  the 
requirement  of  this  statute?    I  think  they  da 

But  it  is  said  that  to  apply  that  provision 
there  must  be  personal  service,  and  there 
was  not  in  this  case.  That  would  seem  to  be 
a  narrow  construction.    The  statute  is  rem- 
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edial.  Where  the  defendants  cannot  be  found 
the  statute  relating  to  proceedings  before  the 
justice  allows  a  second  sommons  to  be  post- 
ed. That  is  a  procedure  in  the  suit,  and  why 
should  that  prorision  not  apply  as  well  In 
the  case  of  a  person  not  found  for  personal 
service  as  where  he  is  found?  Would  this 
remedial  statute  not  apply  to  either  case? 
There  is  as  much  reason  to  apply  It  where 
the  defendant  is  not  found,  and  more,  per- 
haps, than  where  he  is  found. 

For  these  reasons,  we  affirm  the  judgment 
of  the  circuit  court 


(€3  W.  Va.  84) 

HOGAN  V.  CLARKSBURG  HOSPITAL  CO. 

(Sopreme  Court  of  Appeals  of  West  Virginia. 
Dec  3,  1907.) 

1.  Hospitals  —  Liabilities  —  ToBTS  ov  Eu- 

PLOT^S. 

A  hospital,  incorporated  and  conducted  for 
private  gain  and  for  the  benefit  of  the  stock- 
holdeiB  thereof,  is  liable  in  damages  to  its  pa- 
tients for  the  negligence  or  misconduct  of  its 
officers  and  employ^. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  26,  Hospitals,  |  13.] 

2.  Same— Case  of  Patients. 

A  patient  sent  to  such  hospital  is  entitled 
to  such  reasonable  care  and  attention  for  his 
safely  as  his  mental  and  physical  condition  may 
require. 
(Syllabus  by  the  Court.) 

Error  from  Circuit  Court,  Harrison  County. 

Action  by  Edward  Hogan  against  the 
Clarksburg  Hospital  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error. 
Reversed  and  remanded. 

Sperry  &  Sperry,  for  plaintiff  In  error.  Da- 
vis &  Davis  and  Osman  EL  Swartss.  tor  de- 
fendant in  error. 

McWHORTER,  J.  Edward  Hogan  brought 
his  action  of  trespass  on  the  case  in  the  cir- 
cuit court  of  Harrison  county  against  the 
Clarksburg  Hospital  Company,  a  corporation. 
The  defendant  demurred  to  plaintiff's  dec- 
laration, which  demurrer  was  overruled. 
The  defendant  then  pleaded  not  guilty,  and 
a  Jury  was  impaneled  to  try  the  case.  When 
the  evidence  of  the  plaintiff  was  all  in,  the 
defendant  moved  the  court  to  strike  out  the 
plaintifTs  evidence,  which  motion  the  court 
sustained,  and  the  jury  returned  a  verdict 
for  the  defendant  Plaintiff  moved  the  court 
to  set  aside  the  verdict  of  the  Jury,  and  grant 
him  a  new  trial,  which  motion  was  overruled, 
and  to  which  several  rulings  of  the  court  the 
plaintiff  excepted,  and  says  that  the  court 
erred  In  sustaining  the  motion  to  strike  out 
the  evidence,  and  also  in  overruling  the  plaln- 
tifTs  motion  to  set  aside  the  verdict  and 
grant  a  new  trial. 

Three  witnesses  were  examined  In  the  case 
— the  plaintiff,  Dr.  Showalter,  and  Miss  Mc- 
Gann,  one  of  the  nurses  In  the  hospital  at  the 
time  the  plaintiff  was  an  inmate.  Plaintiff's 
own  testimony  shows  that  he  was  subject  to 
epileptic  fits  prior  to  the  time  of  his  being 


taken  to  the  hospital  of  the  defendant  in  Feb- 
ruary, 1905;  that  he  was  suffering  from  one 
of  his  fits  at  the  time  he  was  taken  to  the 
hospital,  and  knew  nothing  of  being  taken 
there,  and  did  not  know  who  was  treating 
him,  but  says  his  bartender  was  waiting  on 
him  before  he  went  to  the  hospital,  and  when 
asked  what  physician.  If  any,  he  had,  stated 
that  "Dr.  Johnson  was  said  to  be  the  man,** 
but  said  that  he  did  not  know  anything  about 
who  was  treating  him  at  that  time.  Miss 
McGann  testified:  That  she  saw  two  men 
bringing  Hogan  into  the  hospital  from  the  am- 
bulance, niat  she  did  not  know  his  condi- 
tion. She  says:  '*I  saw  them  bring  him  in, 
two  men  helped  him  in,  and  then  I  did  not 
see  him  again  until  after  he  was  burned." 
That  he  was  placed  in  the  front  room  on  the 
second  story  on  the  right  hall.  That  he  was 
brought  there,  she  thinks,  about  9:30  o'clock 
in  the  morning.  That  the  room  in  which  he 
was  placed  was  one  of  the  best  In  the  house, 
had  two  beds  in  It,  and  was  heated  by  a  gas 
fire,  an  open  fire  without  a  grate,  with  an 
asbestos  back.  She  says  she  went  upstairs 
when  the  tray  bell  rang  for  dinner,  an  odor 
quite  Intense  met  her,  and  she  went  to  plain- 
tiff's* room,  and  found  him  in  the  middle  of 
the  floor.  "His  nightgown  was  mostly  burn- 
ed all  off.  Some  pieces  were  burned  in  strips. 
He  didn't  know  himself.  He  was  quiet,  mak- 
ing no  racket  at  all."  That  both  beds  were 
ruffled  up  when  she  found  them,  and  both 
were  on  fire — ^were  not  blazing.  The  mat- 
tress on  one  was  burning  considerably.  No- 
body was  in  the  room  except  plaintiff.  That 
Miss  Leon  was  his  nurse,  but  had  gone  off 
duty  before  he  was  burned.  "We  always  got 
off  two  hours  when  we  had  time  from  10  to 
12,  something  like  that"  When  asked  to  de- 
scribe plaintifTs  bums,  witness  said:  "His 
hand  was  burned  very  bad,  his  side  and  his 
arm.  Scars  are  there,  I  think,  show  better 
than  I  can  tell  you."  And,  when  asked  how 
long  he  had  been  in  the  building  when  he  was 
burned,  answered:  "It  couldn't  have  been 
more  than  an  hour,  or  an  hour  and  a  half 
since  he  was  brought  in.  He  was  brought  in 
that  morning,  and  when  the  tray  bell  rang 
was  the  time  I  found  him."  Then  was  ask- 
ed: "How  long  after  Mr.  Hogan  was  burned 
before  he  regained  consciousness,  and  knew 
about  his  injury?  A.  I  don't  know.  I  know 
he  was  there  several  weeks  before  he  knew 
he  was  burned.  For  the  first  time  or  two  he 
did  not  say  anything  about  his  bums,  but 
after  that  he  let  us  know  he  was  burned 
when  we  dressed  them.  It  was  several 
weeks  before  he  knew  he  was  burned  at  the 
City  Hospital."  From  the  plaintifTs  own 
testimony  he  seems  to  have  been  entirely  ob- 
livious as  to. when  or  how  he  got  to  the  hos- 
pital or  when  he  was  burned.  He  states 
that,  when  he  recovered  consciousness,  he 
had  an  interview  with  the  superintendent, 
Dr.  Payne,  who  wanted  to  know  who  was  go- 
ing to  pay  his  bills,  when  he  told  him  be 
would  pay  them  hihiself ;  that  there  was  no- 
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body  else  to  pay  them.  He  told  the  doctor  he 
had  a  check  book  in  hiB  clothes;  that  they 
took  his  clothes  out  of  the  room  and  he  asked 
the  doctor  to  get  his  check  book;  that  he 
went  away,  and  he  did  not  see  him  any  more 
for  three  or  four  days,  when  the  doctor  came 
back  and  apologized,  and  told  him  that  he 
had  learned  that  he  was  all  right;  that  he 
wanted  to  settle  with  him  at  the  end  of  each 
week  and  get  out  of  the  hospital,  bnt  the  doc- 
tor would  not  let  him  go.  PlaintilT  exhibited 
two  checks,  one  for  $75,  payable  to  the 
Clarksburg  City  Hospital,  the  other  for  $00, 
dated  April  11  and  19,  respectively,  1905,  the 
amount  he  had  paid  the  hospital,  and  stated 
that  he  also  paid  Dr.  Johnson  $47  for  treat- 
ment The  plalntilf  also  introduced  Dr.  U. 
W.  Showalter,  and  proved  that  he  was  a 
stockholder  in  the  defendant  company,  and 
that  it  operated  that  hospital  when  plaintiif 
was  there. 

Plaintiff  in  error,  by  counsel,  says  the  case 
presented  here  Involves  two  questions:  "(1) 
What  degree  of  care  should  be  required  of  a 
hospital  company  maintaining  a  hospital  for 
receiving  and  treating  diseased  persons  for 
hire  or  profit  toward  persons  committed  to  its 
care,  while  on  its  premises  and  under  its  con- 
trol, the  failure  to  exercise  which  constitutes 
actionable  negligence?  (2)  Whether  the  evi- 
dence presented  in  this  case  makes  a  prima 
fade  case  of  negligence  such  as  should  have 
been  submitted  to  the  Jury."  Counsel  for  de- 
fendant in  error  agree  that  these  are  the  prop- 
ositions Involved,  and  say  that  their  views  on 
the  first  proposition  differ  very  little  from 
those  advanced  by  plalntiff*s  counsel,  and 
claim  that  the  rule  applied  to  public  or  char- 
itable Institutions  does  not  apply  to  this  case, 
citing  from  Thompson  on  Negligence  |$  6711, 
6713,  to  suppOTt  their  contention  that  a 
hospital  is  nothing  more  than  an  aggregation 
of  physicians  and  surgeons  and  their  assist- 
ants, and  that  the  hospital  should  conform  to 
the  rules  laid  down  for  physicians  and  sur- 
geons in  said  sections;  and  also  cite  Lawson 
V.  Conaway,  S7  W.  Va.  159,  16  S.  E.  564,  18 
L.  R.  A.  627,  88  Am.  St  Rep.  17,  and  quote 
from  the  syllabus  point  3,  in  said  case,  the 
following:  "The  physician  is  bound  to  be- 
stow such  reasonable  ordinary  care,  skill,  and 
diligence  as  physicians  in  the  same  neighbor- 
hood in  the  same  general  line  of  practice  or- 
dinarily have  and  exercise  in  like  cases" — 
which  case  was  an  action  against  a  physician 
for  malpractice  in  the  treatment  of  a  broken 
arm.  All  the  authorities  cited  are  inapplica- 
ble to  the  case  at  bar.  The  question  here 
does  not  arise  as  to  the  skill,  care,  and  atten- 
tion of  any  physician.  The  plaintiff  had  Just 
been  put  Into  the  hospital,  and  it  does  not  ap- 
pear from  the  evidence  that  he  had  yet  re- 
ceived the  attention  of  any  physician.  He 
had  simply  been  received  by  the  nurses  and 
placed  in  a  room.  That  which  is  complained 
of  in  this  case  is  not  the  wrong  or  unskillful 
application  of  remedies,  but  the  neglect  to 
give  that  reasonable  and  ordinary  care  and 


attention  which  was  needed  and  due  to  plain- 
tiff after  being  received  into  the  hospital  at 
the  hands  of  the  employ^  of  the  defendant 
The  incorporators  and  stockholders  of  the  de- 
fendant procured  their  charter  for  the  pur- 
pose of  carrying  on  a  bnainess  in  their  corpo- 
rate capacity,  not  for  charitable  purposes,  bnt 
for  private  gain,  and  held  themselves  out  to 
the  public  as  an  institution  wherein  the  sick 
and  diseased  would  receive  medical  treatment 
and  proper  care;  the  objects  and  purposes 
stated,  in  their  charter  being:  **To  ocmduct 
a  general  hospital  for  the  treatment  of  all 
diseases,  both  medical  and  surgical;  to  con- 
duct a  training  school  for  nurses  and  to 
grant  diplomas  or  certificates  of  graduation 
to  persons  completing  the  prescribed  course  of 
Instructions;  to  buy,  sell,  lease,  or  rent  all 
real  estate  and  personal  property  necessary 
to  conduct  and  operate  a  general  hospital  and 
training  school  for  nurses  or  either  or  both; 
and  to  transact  all  other  business  and  to  do 
all  things  necessary  to  properly  conduct  the 
business  herein  mentioned."  As  defined  In  21 
Cya  1106:  "A  hospital  created  and  endowed 
by  the  government  for  general  charity  is  a 
public  corporation;  and  a  public  hospital  may 
be  defined  in  general  as  an  institution  owned 
by  the  public  and  devoted  chiefly  to  public 
uses  and  purposes."  And  at  page  1110,  same 
book:  "A  private  hospital  is  one  founded  and 
maintained  by  a  private  person  or  corpora- 
tion; the  state  or  municipality  having  no 
voice  in  the  management  or  control  of  Its 
property  or  the  formation  of  rules  for  its 
government"  And  at  page  1111,  same  book, 
it  is  said:  "A  private  hospital  which  is  in 
its  nature  a  charitable  institution  is  not  lia- 
ble in  damages  to  patients  for  the  negligence 
or  misconduct  of  its  officers  or  employ^  but 
the  rule  is  otherwise  where  the  hospital  is 
not  a  charitable  institution."  And  authori- 
ties dted. 

It  cannot  be  claimed  that  the  defendant 
hospital  here  is  a  charitable  InstitntlfML  It 
was  chartered  and  organized  by  four  physi- 
cians and  one  other  stockholder  for  the  prof- 
its that  could  be  made  out  of  It  for  their 
private  gain.  These  physicians  were  In  con- 
trol of  the  hospital,  and  sent  their  patients 
to  it  to  be  treated  and  cared  for  in  the  usual 
and  ordinary  way  that  patients  are  treated 
and  cared  for  in  hospitals,  and  patients  so 
sent  to  the  hospital  were  entitled  to  such 
oversight,  care,  and  attention  as  their  men- 
tal and  physical  condition  might  require. 
The  plaintiff,  when  received,  was  shown  to 
be  in  an  unconscious  condition,  but  not  en- 
tirely helpless  physically.  It  is  not  stated 
that  he  was  carried  Into  the  ho^ital,  but 
that  "he  was  helped  in  by  two  men,"  imply- 
ing tliat  he  could  move  about  by  the  help  of 
others.  In  Railway  Co.  v.  Wood,  95  Tex 
223,  66  S.  W.  449,  66  L.  R.  A.  592,  93  Am. 
St  Rep.  834,  it  is  held:  *'If  a  railway  cor- 
poration maintaining  a  hospital  for  its  enh 
ploy6s  suffers  one  of  them,  while  delirious 
from  smallpox,  to  escape  from  the  detention 
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campi  and  thereby  to  communicate  the  dis- 
ease to  another,  the  latter  may  recover  of 
the  corporation  for  the  damages  thus  Inflict- 
ed on  him.  If  it  or  any  of  its  employes  was 
guUty  of  negligence  to  which  such  escape  was 
due."  In  that  case  it  was  held  that  the  dili- 
gence required  of  the  railway  company  main- 
taining a  hospital  or  detention  camp  In  which 
one  of  its  employes  was  confined  while  suf- 
fering with  smallpox  depended  upon  the 
character  of  the  disease,  and.  the  danger  of 
communicating  It  to  others ;  that  it  assumed 
the  duties  of  using  ordinary  care  to  prevent 
him  from  exposing  himself  In  deliriums^  or 
being  exposed  otherwise,  so  as  to  communi- 
cate the  disease  to  others.  In  Chapin  v.  T. 
M.  0.  A.,  165  Mass.  280,  42  N.  B.  lldO,  it  is 
held:  "If,  while  much  of  the  work  of  a  cor- 
poration, which  has  no  capital  stock  and 
applies  all  its  revenues  to  the  purposes  of 
its  organization,  is  of  a  charitable  nature,  its 
purposes  are  also  social,  and  include  the  giv- 
ing of  lectures  and  of  theatrical  and  other 
entertainments  for  the  benefit  of  Its  mem- 
bers, the  provision  of  a  gymnasium  and  of 
athletic  sports  for  promoting  their  health 
and  the  sale  of  food  at  a  coffee  or  lunch  coun- 
ter, it  has  no  right  to  exemption  from  liabili- 
ty for  injuries  occasioned  by  Its  own  negli- 
gence to  persons  rightly  on  its  premlsea" 
See,  also,  Davis  v.  Central  Congregational 
Society,  129  Mass.  367,  37  Am.  Rep.  368 ;  Don- 
nelly V.  Boston  Catholic  Cemetery  Associa- 
tion, 146  Mass.  163,  15  N.  E.  505;  Newcomb 
V.  Boston  Protective  Department,  151  Mass. 
215,  24  N.  B.  39,  6  L.  R,  A.  778.  There  can 
be  no  question  about  the  liability  of  a  hos- 
pital which  is  being  conducted  for  private 
gain,  and  not  for  charitable  purposes,  for 
damages  to  its  patients  through  the  negli- 
gence or  misconduct  of  Its  officers  and  em- 
ployes. It  is  bound  to  exercise  that  degree 
of  care  towards  .its  patients  placed  therein 
measured  by  the  capacity  of  such  patients 
to  look  after  and  provide  for  their  own  safe- 
ty. It  is  the  duty  of  such  hospital  to  em- 
ploy only  competent  physicians  and  nurses, 
and  to  treat  such  patients  with  such  skill 
and  care  as  ordinarily  obtains  in  the  con- 
duct of  such  institutions,  and  to  protect  its 
patients  in  such  manner  as  their  condition 
may  render  necessary,  and  such  degree  of 
care  and  diligence  should  be  in  proportion 
to  the  physical  or  mental  ailments  of  the 
patient  rendering  him  unable  to  look  after 
his  own  safety.  The  motion  to  strike  out 
the  evidence,  taking  from  the  jury  the  con- 
sideration thereof  and  thereby  directing  a 
verdict  for  the  defendant,  is  similar  to  a 
demurrer  to  the  evidence  which  entitles  the 
plaintiff  to  the  benefit  of  all  the  facts  proved 
by  the  evidence  Introduced  and  to  all  the 
facts  and  Inferences  which  might  be  reason- 
ably drawn  or  taken  as  true  from  any  and 
all  the  facts  actually  proved  by  the  evi- 
dence; and,  if  such  facts  and  Inferences  to- 
gether are  sufficient  to  make  a  prima  facie 
case  of  negligence,  then  the  same  should  be 
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submitted  to  the  Jury.  The  facts  here  prov- 
ed were  that  four  physicians  were  stockhold- 
ers in  the  company,  and  were  conducting  the 
same  for  their  private  benefit  It  may  rea- 
sonably be  Inferred  that  Dr.  Johnson,  one 
of  the  physicians,  sent  the  defendant  to  the 
hospital  for  treatment,  as  it  is  shown  that 
he  was  his  patient  It  Is  proved  that  the 
plaintiff  was  suffering  from  epileptic  fits, 
and  that  he  was  sent  to  the  hospital  while 
under  the  Influence  of  epilepsy,  and  was 
unconscious,  knowing  nothing  of  what  was 
jransplrlng.  While  it  is  contended  by  de- 
fendant in  error  that  the  plaintiff,  when  plac- 
ed in  the  hospital,  was  wholly  unable,  physi- 
cally, to  walk  alone,  yet  the  inference  is  con- 
clusive that  he  had  sufficient  physical  ability 
to  get  about  in  the  room.  He  was  left  alone ; 
there  were  two  beds  in  the  room  in  which 
he  was  placed,^  and  in  which  there  was  an 
open  gas  fire,  both  beds  were  rumpled,  or  as 
stated  by  the  witness  McGann,  were  "ruffled," 
and  both  on  fire,  showing  beyond  question 
that  after  he  had  gotten  to  the  fire,  and  ignit- 
ed his  clothes,  he  had  been  to  the  beds,  and 
fired  them  from  his  own  burning  clothes,  and 
they  were  both  burning  when  Miss  McGann, 
the  witness,  entered  the  room  and  found  him 
"in  the  middle  of  the  fioor,"  his  clothes  burn- 
ing as  stated  by  her.  It  is  to  be  reasonably  in- 
ferred, further,  that  some  time  elapsed  from 
the  time  he  came  in  contact  with  the  fire 
until  she  found  him,  as  no  blaze  was  seen 
either  on  the  beds  or  plaintiff's  clothes,  so 
they  must  have  been  slowly  burning  for 
some  time.  It  Is  suggested  by  counsel  for 
defendant  in  error  that,  in  the  absence  of. 
proof,  the  court  will  not  take  judicial  notice 
of  the  time  required  to  partially  burn  a  cot- 
ton nightshirt  off  a  man's  back,  but  that  all 
the  burning  proved  might  easily  have  occurred 
within  two  minutes  or  less.  This  occurrence 
was  in  midwinter,  and  the  inference  may 
readily  be  drawn  that  plaintiff's  nightshirt 
was  not  cotton,  and  that  the  material  burn- 
ing was  not  of  a  very  inflammable  nature. 

It  is  claimed  by  defendant  in  error  that 
plaintiff  failed  to  prove  his  condition  when 
brought  to  the  hospital.  It  was  shown  that  he 
was  brought  there  in  an  unconscious  condi- 
tion, and  yet,  from  the  evidence,  it  must  be  in- 
ferred that  while  possibly  not  able  to  walk 
alone,  he  was  physically  able  to  get  up,  but 
liable  to  fall  in  any  direction.  It  is  also 
claimed  that  he  failed  to  prove  that  physi- 
cians and  nurses  treating  patients  in  a  hos- 
pital, in  the  exercise  of  ordinary  skill  and 
diligence,  are  constantly  in  the  room  with 
such  patients,  or  that  in  the  treatment  of 
a  person  suffering  with  epilepsy  it  was  cus- 
tomary for  them  to  remain  constantly  in  the 
room  of  such  person;  and  that  he  failed  to 
prove  any  facts  showing  that  the  defendant's 
employes  might  have  foreseen  the  possibility 
of  injury  to  the  plaintiff  and  guarded  against 
it  Taking  into  consideration  the  condition 
of  plaintiff  when  he  was  taken  to  the  hos- 
pital, that  he  was  unconscious  and  oblivious 
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to  all  his  surroundings,  and  yet  physically 
able  to  get  up  and  tumble  about,  it  was  very 
easy  to  foresee  the  possibility  of  the  result 
which  came  to  this  plaintiff  with  an  open 
gas  fire  burning  in  the  room  by  leaving  him 
to  look  after  his  own  safety.  A  hospital  is 
not  an  insurer  of  its  patients  against  injury 
inflicted  by  themselves,  or  that  a  patient  in 
a  hospital  must  be  attended  continuously  by 
a  nurse  or  other  attendants,  as  it  is  claimed 
would  be  the  case,  as  a  matter  of  law,  if 
the  decision  herein  of  the  court  below  should 
be  reversed,  as  indicated  by  defendant's  coun- 
sel. On  the  other  hand,  hospitals  will  only 
be  required  as  heretofore  to  us  ordinary  and 
reasonable  care  and  diligence  in  the  treat- 
ment and  care  of  their  patients.  By  what 
has  been  said,  the  court  does  not  express  an 
opinion  as  to  the  weight  of  the  evidence  any 
further  than  that  it  was  sufficient  to  go  to  the 
jury  for  their  consideration.  The  court  erred 
In  striking  out  the  evidence. 

We  therefore  reverse  the  judgment,  and 
remand  the  case  to  the  circuit  court  of  Har- 
rison county  for  further  proceedings  to  be 
had  therein.   ■ 


(©  W.  Va.  m) 

STALEY  V.  BIO  SANDT.  B.  U  &  O.  R.  GO. 

(Supreme  Court  of  Appeals  of  West  Viiginia. 
Dec  10/1907.) 

1.  Injunction— Dissolution— Res  Judicata. 

The  rranting  of  a  motion  to  dissolve  an  in- 
jmiction,  before  nnal  heariDg  of  the  cause,  is  not 
conclusive  of  ttie  party's  right  in  the  premises, 
and  cannot  he  pleaded  as  res  judicata  npon  his 
ri]?ht  to  an  injunction  at  the  final  hearing. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Injimction,  S  39G.] 

2.  Injunction— Denial— RnNSTATKifBNT. 

If  an  injunction  is  dissolved  on  coming  in 
of  an  answer  denying  the  equity  of  the  bill,  and 
testimony  is  afterwards  taken  and  filed  showing 
the  ri^bt  to  such  relief,  the  injunction  may  be 
reinstated. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Injunction,  {  3^] 

&  JuDoifENT— Dismissal— Bae. 

An  order  dissolving  an  injunction,  before 
final  hearing,  on  filing  of  an  answer  dejiying  the 
equity  of  the  bill,  is  not  conclusively  final  until 
the  cause  is  ended,  since  the  injunction  may  he 
reinstated  pending  the  cause  or  at  the  hearing; 
and  if  the  decree  ending  the  cause  is  simply  a 
dismissal  without  prejudice,  soch  dissolution  or- 
der is  not  a  bar  to  an  injunction  in  a  new  suit 
for  tlie  same  purpose. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27.  Injunction,  S  30a] 

4.  Save. 

Dismissal  of  a  suit  without  prejudice  mere- 
ly prevents  operation  of  the  decree  as  a  bar  to  a 
new  suit,  leaving  to  the  parties  the  same  rights 
of  pros^>cution  and  defense  as  if  the  new  suit 
were  the  first  instituted. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  3a  Judgment,  f  lOia] 

5w  Save 

Tbe  dismissal  must  be  upon  the  hearing, 
and  not  in  terms  directed  to  be  without  preju- 
dice, to  entitle  a  decree  or  order  dismissing  a 
former  bill  to  be  pleaded  in  bar  to  a  new  bill 
for  the  same  matter. 

[E^d.  Note.— For  cases  in  point,  sea  Cent.  Dig. 
foL  Sa  Judgment.  U  1031,  1032.] 

(Syllabus  by  the  Couru) 


Appeal  from  Circuit  Court,  Wayne  County. 

Suit  by  S.  C.  Staley  against  tbe  Big  Sandiy, 
Bast  Lynn  &  Guyan  Railroad  Company. 
From  certain  decrees  reinstating  tbe  cause 
and  permitting  complainant  to  file  a  supple- 
mental bill,  awarding  an  injunction  thereon, 
and  refusing  to  dissolve  such  Injunction  on 
the  filing  of  defendant's  plea  of  res  judicata, 
it  appeals.    Affirmed  and  remanded. 

Holt  &  Duncan,  for  appellant  William 
Fry  and  Campbell,  Heffley  &  Davis,  for  ap- 
pellee. 

ROBINSON,  J.  An  injunction  having  been 
awarded  plaintiff,  restraining  the  defendant, 
a  public  railroad  corporation,  from  fnrthtf 
building  its  roadl>ed,  or  grading  and  con- 
structing a  way  for  same  through  his  land, 
the  defendant  filed  its  answer,  to  which  there 
was  general  replication,  and  moved  for  dis- 
solution of  the  injunction.  The  allegations 
of  plaintiff's  bill  as  to  entry  of  the  defoid- 
ant  on  his  land  and  construction  of  its  rail- 
road thereon  were  admitted  by  the  answer, 
but  it  was  denied  that  such  entry  and  con- 
struction were  without  acquired  right  there- 
for; and  it  was  averred  that  the  defendant 
entered  and  commenced  its  work  thereon 
with  the  express  consent  of  plaintiff;  that 
It  had  purchased  from  plaintiff  the  right  of' 
way,  and  paid  a  valuable  consideration  there- 
for; that  it  had  taken  possession  thereof 
pursuant  to  said  purchase  and  payment, 
and  constructed  its  roadbed  thereon  at  great 
expense;  that  plaintiff  well  knew  he  had 
sold  the  same  as  aforesaid,  and  made  no 
objection  until  long  after  defendant  had  tak- 
en possession  and  performed  much  work 
thereon;  and  that  plaintiff  had  conceived 
the  wrongful  and  fraudulent  intention  of 
depriving  defendant  of  said  right  of  way. 
notwithstanding  he  had  fairly  sold  same  and 
received  the  full  contract  price  therefor. 
The  answer  sets  forth  details  relative  to  the 
aforesaid  alleged  purchase,  the  taking  of 
possession  by  defendant  thereunder,  and  its 
failure  to  receive  conveyance  in  pursuance 
thereof.  It  prays  that  tlie  injunction  be  dis- 
solved, the  omtract  for  purchase  of  said 
right  of  way  be  specifically  enforced,  and 
the  plaintiff  required  by  decree  to  make 
proper  conveyance.  Said  motion  being  beard 
in  the  circuit  court  on  October  6,  1903.  upon 
bill,  answer,  general  replication,  and  the 
other  proceedings  in  the  cause.  It  was  de- 
creed that  said  injunction  be  dissolved,  and 
the  cause  retained  for  further  adjudication 
of  the  other  matters  involved  therein.  Dep- 
ositions were  thereafter  taken;  and  on  Feb- 
ruary 23,  1905,  the  cause  was  again  heard, 
upon  the  aforesaid  papers  and  proceedings, 
and  depositions  taken  and  filed;  whereupon 
the  court  was  of  opinion  tliat  the  defendant 
was  not  entitled  to  tbe  affirmative  relief 
sought  in  its  answer,  and  said  answer  and 
the  bill  were  dismissed.  *Vitliont  prejudice 
to  the  right  of  either  party  to  institute  any 
other  suit  or  proceeding  at  law  or, in  equity. 
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upon  any  of  the  matters  set  up  In  said  bill 
or  answer,  in  any  court  having  jurisdiction 
thereof,  should  they  or  either  of  them  be 
hereafter  so  advised.*'  Upon  the  motion  of 
plaintiff  at  a  subsequent  term,  on  May  17, 
1905,  the  court,  reciting  that  it  appeared 
there  had  not  been  three  terms  of  said  court 
since  entry  of  said  decree  dismissing  the 
cause,  ordered  the  cause  to  be  reinstated 
and  placed  upon  the  docket;  and  thereupon 
the  plaintiff  was  permitted  to  file  that  which 
is  called  in  the  record  a  supplemental  bill, 
and  the  cause  was  remanded  to  rules  tor 
process  thereon.  Upon  this  last-named  bill, 
on  May  8, 1905,  the  court,  in  vacation,  award- 
ed an  injunction  in  pursuance  of  its  allega- 
tions and  prayer,  restraining  the  defendant 
from  further  entering  upon  the  lands  men- 
tioned in  the  original  bill,  and  from  oper- 
ating and  maintaining  a  railroad  over  the 
same,  until  further  order  of  the  court 

We  find  the  said  supplemental  bill  to  make 
no  reference  to  the  original  bill  or  cause, 
but  to  set  forth  plaintiff's  ownership  of  the 
same  land,  and  to  make  substantially  the 
same  ease;  except  it  is  alleged  that  the  said 
railroad  is  completed  through  the  land,  that 
defendant  is  daily  operating  the  same  in 
running  trains  back  and  forth  thereon,  and 
is  a  constant  trespasser,  without  authority 
for  entry  upon  said  land,  or  the  construction 
or  maintenance  and  operation  of  said  rail- 
road. 

The  defendant,  on  May  29,  1905,  in  vaca- 
tion, moved  to  dissolve  the  injunction  order 
so  awarded  upon  said  supplemental  bill, 
and  tendered  and  filed  its  plea  of  res  judi- 
cata, to  which  there  was  general  replication. 
By  said  plea  it  was  averred,  in  substance, 
that  the  order  of  October  6,  1903,  dissolv- 
ing the  former  1  inunction,  was  a  finality  of 
the  right  to  an  ii^unction  as  prayed  for  by 
the  supplemental  bill;  that  the  matters  and 
things  adjudicated  upon  the  original  bill 
are  the  same  as  those  attempted  to  be  re- 
<9ened  by  this  supplemental  bill;  that  the 
parties  and  subject-matter  are  the  same, 
and  reference  is  made  to  the  record  in  the 
cause  in  verification  thereof ;  that  the  decree 
of  February  23,  1906,  was  final,  and  a  full 
adjudication  of  all  matters  arising  upon  the 
record  of  the  cause,  and  is  a  bar  to  the  pray- 
er of  said  supplemental  bill.  Thereupon,  as 
recited  by  the  record,  the  cause  was  heard 
upon  the  plaintiff's  bill,  answer  of  defend- 
ant thereto,  general  replication  to  said  an- 
swer, supplemental  bill,  said  plea  of  de- 
fendant with  general  replication  thereto, 
depositions  taken  and  filed,  the  several  or- 
ders and  decrees  theretofore  entered,  and  the 
motion  of  the  defendant  to  dissolve  said  in- 
junction awarded  May  8,  1905;  upon  con- 
sideration whereof,  with  consent  of  parties 
that  the  cause  be  heard  upon  the'  supple- 
mental bill  the  same  as  if  fully  matured  and 
set  for  hearing,  the  motion  to  dissolve  was 
denied.  From  the  said  decrees  reinstating 
the  cause  on  the  docket  and  permitting  the 


supplemental  bill  to  be  filed  as  aforesaid, 
awarding  an  injunction  on  said  supplemental 
bill,  and  refusing  to  dissolve  such  injunction 
on  filing  of  defendant's  plea  of  res  judicata, 
the  defendant  appeals. 

The  right  of  the  plaintiff  to  prevent,  by  pro- 
cess of  injunction  or  the  interposition  of  a 
court  of  equity,  such  taking  of  his  property  as 
alleged  is  so  well  settled  as  to  demand  no  re- 
view here.  As  to  this,  it  suffices  to  refer  to 
the  opinion  in  Jackson  v.  Big  Sandy,  East 
Lynn  &  Guyan  Railroad  CX>.  (decided  at  this 
term)  69  &  B.  749,  wherein  the  defendant  is 
the  same  as  here.  Has  the  plaintiffs  plain 
right  to  so  interfere  been  determined  against 
him  by  final  adjudication,  so  as  to  bar  him 
from  the  relief  sought  in  the  last  prayer  he 
makes?  This  is  the  meritorious  question; 
and  the  gist  of  the  whole  matter  presented  by 
this  record  is  determined  by  answer  to  it  It 
ifi  insisted  that  the  dissolution  of  the  first 
order  of  injunction  is  res  judicata,  and  bars 
plaintiff  from  further  relief.  In  view  of  the 
peculiar  determination  of  the  original  cause 
by  the  decree  without  prejudice,  is  such  posi- 
tion tenable?  We  hold  that  it  is  not  Mere 
dissolution  of  the  injimction,  on  coming  in 
of  defendant's  answer  and  replication  thereto, 
is  not  by  any  means  a  final  determination  of 
plaintiff's  right  to  an  injunction  in  the  cause, 
notwithstanding  this  remedy  was  his  sole  ob- 
ject The  cause  still  pending,  he  was  en- 
titled to  introduce  further  proof  and  have  the 
injunction  reinstated.  Or,  indeed;  since  the 
allegations  of  the  answer  that  the  defendant 
had  a  right  to  the  land  it  was  taking,  by  a 
purchase  from  plaintiff  which  it  asked  to  be 
specifically  performed,  negatived  the  allega- 
tions of  the  bill  on  which  the  injunction  rest- 
ed, and  called  for  its  dissolution  at  that  time, 
yet  when  this  sole  defense  disappeared  by 
failure  of  proof,  leaving  the  allegations  of  the 
bill  in  fact  without  defense,  plaintiff  was 
entitled  to  reinstatement  of  the  injunction* 
Why  it  was  not  then  promptly  reinstated. 
Instead  of  a  dismissal  of  the  right  without 
prejudice  to  a  new  suit  for  the  same  purpose, 
we  are  wtK>Ily  unable  to  discern.  We  cannot 
urderstand  why  the  court  by  such  dismissal 
compelled  plaintiff  to  begin  over  again.  At 
such  dismissal  he  was,  as  the  cause  stood, 
clearly  entitled  to  the  relief  prayed.  There 
was  in  the  answer  no  denial  of  the  entry  up- 
on and  damage  to  the  land  by  construction 
of  the  railroad;  this  was  admitted  in  plain 
terms.  The  defendant's  only  defense  was  that 
it  had  purchased  of  plaintiff  the  right  of  way, 
paid  him  in  full  for  it,  and  was  by  such  pur- 
chase and  payment  in  possession.  The  court 
was  of  opinion  that  in  this  contention  de- 
fendant failed  in  proof.  Thus  the  one  thing 
presented  In  bar  of  plaintifTs  prayer  was  out 
of  the  way,  and  the  prayer  should  have  been 
granted,  instead  of  ordering  plaintiff  back 
to  first  base,  whence  he  was  given  permis- 
sion to  start  again  for  the  same  goal  he  had 
attained. 

Such  decree  was  erroneous;    but  plaintiff 
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did  not  appeal,  and  chose  to  begin  again. 
We  Infer  lapse  of  time  made  him  believe  it 
advisable  to  form  his  allegations  and  prayer 
ta  meet  the  fact  that  the  railroad  was  com- 
pleted, and  that  the  defendant's  trespass 
then  was  the  operation  of  trains  thereon  in- 
stead of  construction  work.  The  plaintiff 
now  assigns  cross-error  as  to  this  erroneous 
decree;  but  we  need  not  consider  or  decide 
the  question  that  presents  Itself  as  to  his 
right  to  so  assign  herein,  and  at  this  time, 
in  respect  to  the  view  we  take  of  the  whole 
matter.  It  is,  to  use  a  common  phrase,  "as 
broad  as  it  Is  long.*'  Were  we  to  reverse  that 
decree,  we  would  consider  the  new  bill  as 
supplemental  to  the  former  one,  presenting 
completion  and  operation  of  the  railroad  in 
violation  of  plaintiff's  rights.  We  must  not 
do  a  useless  act  Reversal  of  that  decree, 
and  reinstatement  of  the  injunction  to  which 
piaintiff  was  entitled,  would  do  him  no 
favor;  the  purposes  and  availability  of  that 
injunction  are  at  an  end  by  change  of  time, 
A  somewhat  new  case,  so  made  necessary,  Is 
presented  by  the  new  bill.  It  serves  plaintiff 
the  same  purpose  to  consider  it  as  an  en- 
tirely new  one,  as  it  would  to  reverse  that 
decree,  reinstate  the  injunction,  and  permit 
the  new  bill  to  come  In  as  supplemental  for 
the  purpose  of  seelclng  an  enlargement  of  the 
injunction.  The  first  Injunction,  were  we  to 
reverse  the  decree  and  reinstate  it,  would 
not  now  apply;  it  was  a  restraint  simply^ 
against  building  the  roadbed,  and  grading 
and  constructing  the  way.  We  would  there- 
fore be  compelled  to  look  to  the  new  bill  for 
the  right  to  relief,  and  to  consider  it  as  an 
original  bill,  which,  by  its  terms  and  sub- 
stance, it  is.  We  may  also.  In  respect  to 
this  view,  pass  the  question  presented  as  to 
the  evidently  erroneous  procedure  of  rein- 
statement of  the  original  cause  on  the  docket 
Certain  it  is,  the  decree  dismissing  the  plain- 
tiff's rights,  as  made  by^  his  bill,  decided 
nothing,  except  that  he  could  begin  again,  as 
he  did.  Having  filed  in  fact  a  new  and  orig- 
inal bill,  It  may  rightly  be  treated  as  an 
entirely  new  suit,  upon  the  same  subject- 
matter,  presenting  the  changed  state  of  facta 
as  caused  by  time,  and  praying  to  fit  the 
present  emergency,  and  the  old  suit  dis- 
carded. 

But  let  us  proceed  further  In  answer  to 
the  contention  that  the  decree  dissolving  the 
first  injunction  was  a  final  adjudication  of 
the  right  to  enjoin.  We  say  it  would  have 
been  such  if  the  final  decree  in  that  cause, 
entered  on  the  merits,  had  been  made  so  as 
to  be  final,  as  is  usual  in  disposing  of  a  cause 
on  its  merits.  But  that  decree  left  the  ques- 
tion expressly  open  for  further  adjudication. 
It,  in  its  terms,  barred  nothing  that  had  been 
in  litigation  in  the  suit  As  we  have  said, 
dissolution  of  the  injunction  by  the  decree  of 
October  «,  1908,  being  simply  on  the  weight 
of  the  defendant's  answer,  was  not  final  as 
to  plaintiff's  right  thereto.  For  finality  to  bo 
effective,  there  must  have  been  a  hearing  of 


the  cause  upon  the  merits  and  a  final  de- 
cree thereon.  High  on  Inj.  S  1501,  states  this 
clearly:  "The  granting  of  a  motion  to  dis- 
solve is  not  conclusive  upon  the  right  to  an 
injunction,  and  cannot,  therefore,  be  pleaded 
as  res  judicata  upon  the  right  to  an  injunc- 
tion at  the  final  hearing.  The  effect  of  sus- 
taining such  motion  is  only  to  determine 
that,  upon  the  showing  then  made,  plaintilirs 
were  not  entitled  to  an  Interlocutory  injunc- 
tion, and  the  order  Is  in  no  sense  a  bar  to 
a  perpetual  Injunction  upon  full  proof  at  the 
final  hearing.  If,  however,  the  injunction  is 
made  perpetual  at  the  hearing,  by  the  final 
judgment  in  the  cause,  that  judgment  be- 
comes res  judicata,  and  the  court  cannot 
afterward  sustain  a  motion  to  dissolve." 
Surely  the  converse  of  the  last  proposition  is 
true;  and  it  would  be  most  applicable  here, 
were  it  not  for  the  fact  that  the  decree  was 
not  final,  in  that  it  left  all  matter9  open  for 
litigation  again.  At  section  1586,  the  same 
author  says:  "Refusal  to  grant  an  Injunc- 
tion upon  an  interlocutory  application  con- 
stitutes no  bar  to  a  subsequent  renewal  of 
the  application,  which  can  only  be  barred 
by  a  decree  upon  a  full  and  final  hearing.** 
These  principles  we  find  quite  uniformly 
recognized.  Bart  Ch.  Pr.  §  140,  says:  "Al- 
though an  injunction  has  been  dissolved,  and 
even  though  the  order  of  dissolution  has  been 
affirmed  by  an  appellate  court,  yet  the  plain- 
tiff may  introduce  further  evidence,  and  on 
that  move  to  reinstate  the  Injunction.  Such 
a  motion  is  in  the  nature  of  an  original  ap- 
plication for  an  injunction,  and,  if  it  be 
denied,  the  complainant  may  apply  to  the 
court  of  appeals,  or  any  one  of  its  judges, 
who  may  direct  the  reinstatement;"  and  "a 
court  of  chancery  is  indeed  always  open  for 
the  purpose  of  reinstating  an  injunction, 
either  upon  new  evidence,  or  for  any  other 
reason,  and  the  jurisdiction  either  to  renew 
or  revive  an  injunction  is  fully  exercised.'^ 
The  Virginia  cases  there  cited  support  this, 
and  are  authority  binding  on  us.  See,  also, 
Hogg's  Eq.  Pro.  §  716.  In  Tucker  v.  Car- 
penter, Hempst  440,  Fed.  Cas.  No.  14,217,  It 
is  held,  upon  reason  and  authorities  there 
given,  as  follows:  "Where  an  injunction  has 
been  dissolved  on  the  coming  in  of  the  an- 
swer denying  the  equity  of  the  bill,  and  tes- 
timony has  afterwards  been  taken  and  pub- 
lished tending  to  show  the  right  of  the  com- 
plainant to  relief,  the  injunction  on  applica- 
tion may  be  reinstated."  In  Daniel's  Ch-  Pr. 
(6th  Am.  Ed.)  1681,  it  Is  stated:  "In  order  to 
entitle  a  plaintiff  to  an  injunction,  at  the 
hearing,  it  Is  not  absolutely  necessary  that 
he  should  previously  have  made  an  inter- 
locutory application  for  one,  and  he  is  at 
liberty  then  to  claim  an  Injunction,  although 
he  may  have  previously  failed  to  obtain  one, 
or  to  support  it  when  obtained."  In  accord 
with  all  the  authorities  above  quoted  is  the 
trend  of  the  courts.  The  cases  are  multi- 
tudinous. A  few  of  the  many  we  have  ex- 
amined are  Massam  v.  Thorley's  C.  F.  Co^  14 
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Ch.  Div.  748;  Banks  v.  Am.  Tract  Soc,  4 
Sacdf.  Ch.  (N.  Y.)  467 ;  Johns  v.  Schmidt,  32 
Kan.  3S3,  4  Pac.  872;  Fisher  v.  Beard,  40 
Iowa,  625;  Glass  y.  Clark,  41  Ga.  544. 

It  is  argued  that  the  dissolution  order  was 
final  because  the  court  ordered  that  the 
cause  "be  retained  for  further  adjudication 
of  the  other  matters  involved  herein."  Coun- 
sel say  that  the  only  other  matter  Involved 
was  the  afQrmatlve  relief,  specific  perform- 
ance of  the  alleged  purchase,  asked  by  de- 
fendant's answer.  But  the  right  of  plain- 
tiff to  reinstatement  of  the  injunction,  pend- 
ing the  cause,  or  at  the  hearing,  was  also 
plainly  one  of  the  other  matters  Involved. 

We  observe,  therefore,  that,  since  there 
can  be  reinstatement  of  an  injunction  dis- 
solved on  bill  and  answer,  at  any  time  dur- 
ing further  progress  of  the  cause,  or  at  the 
hearing  on  the  merits,  there  is  no  finality  in 
the  dissolution  order  of  October  6,  1903.  It 
is  finality  of  the  suit  that  bars,  not  mere  dis- 
solution of  the  injunction,  retaining  the 
cause  for  further  hearing.  All  this  is  con- 
sistent with  the  decisions  of  this  court.  In 
Fluharty  v.  Mills,  49  W.  Va.  446,  38  S.  E. 
521,  it  is  held:  "A  decree  dissolving  an  in- 
junction upon  the  merits,  where  no  relief  but 
injunction  is  sought,  is  final  and  res  judi- 
cata." Note  here  the  words  ''upon  the 
merits."  Observe  them  also  in  Gallaher  v. 
Moundsville.  34  W.  Va.  730,  12  S.  E.  859, 
26  Am.  St.  Rep.  942:  "An  order  dissolving 
an  injunction,  based  on  the  merits  of  the 
case,  where  the  only  relief  sought  by  the 
bill  is  such  injunction,  is,  as  regards  finality, 
such  a  decision  as  will  sustain  the  defense  of 
res  judicata."  The  same  distinction  ap- 
plies in  Burner  v.  Hevener,  34  W.  Va.  774, 
12  S.  E.  861,  26  Am.  St  Rep.  948,  where  the 
same  words,  "upon  the  merits,"  are  used. 
Bkich  of  these  cases  Involved  a  decree  on  the 
merits,  which  was  pleaded  in  bar— a  decree 
ending  and  foreclosing  the  matter  litigated. 
But  in  the  case  now  before  us,  the  decree 
ending  it  was  expressly  excepted,  by  its 
very  terms,  from  effect  of  finality.  It  did 
not  foreclose  anything. 

Dismissal  without  prejudice,  such  as  we 
find  here,  merely  prevents  operation  of  the 
decree  as  a  bar  to  a  new  suit,  leaving  to  the 
parties  the  same  rights  of  prosecution  and 
defense  as  if  the  new  suit  were  the  first  in- 
stituted. 16  Cyc.  469;  Black  on  Judg.  S  721. 
In  the  section  last  cited,  we  find:  "Nor  does 
it  alter  the  case  that  the  court  erred,  by  dis- 
missing the  bill  without  prejudice,  when  it 
ought  to  have  been  dismissed  finally  upon 
the  merits."  So  we  say  it  does  not  alter 
the  case  that  the  court  below  erred  in  this 
cause,  by  dismissing  the  bill  without  preju- 
dice, when  it  ought  to  have  decreed  in  favor 
of  plaintiff.  It  must  be  corrected  on  appeal, 
and,  until  that  is  done,  it  must  stand  as 
rendered  and  cannot  be  Impeached  collater- 
ally. Black  on  .Tudg.  supra;  Wanzer  v.  Self, 
30  Ohio  St.  378.  Such  decree  was  no  bar  to 
the  prayer  of  plaintiff's  new  bill,  and,  dis- 


solution of  the  former  injunction  not  being 
foreclosed  thereby,  was  likewise  no  bar  to  a 
new  injunction  in  relation  to  the  same  sub- 
ject-matter. Directly  in  point  is  Story,  Eq. 
PL  S  793:  "A  decree  or  order  dismissing  a 
former  bill  for  the  same  matter  may  be 
pleaded  in  bar  to  a  new  bill,  if  the  dismis- 
sion was  upon  the  hearing,  and  was  not  in 
terms  directed  to  be  without  prejudice." 
These  observations  lead  us  to  the  conclusion 
that  the  plea  did  not  set  up  a  bar  to  the 
right  of  plaintiff  for  the  injunction  prayed 
in,  and  awarded  upon,  his  new  bill.  The 
circuit  court  did  not  err  In  refusing  to  dis- 
solve the  last-named  injunction.  Its  de- 
crees taking  cognizance  of  such  new  bill, 
awarding  the  injunction  thereon,  and  refus- 
ing dissolution  thereof  upon  defendant's  plea 
of  res  judicata,  are  therefore  aflarmed;  and 
this  cause  is  remanded  to  the  circuit  court  to 
be  further  proceeded  in,  if  moved  by  either 
party,  according  to  the  principles  herein  and 
the  rules  governing  courts  of  equity. 


(63  W.  Va.  128) 
HUTCHINSON  v.  UNITED  STATES  EX- 
PRESS CO. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec.  10,  1907.) 

1.  CABRIEB&— Express  Companies  —  Li abiu- 

TIES. 

Being  common  carriers,  and,  as  such,  in- 
surers of  property  intrusted  to  them  for  ship- 
ment, express  companies  are  liable  as  insurers 
until  after  they  have  performed  all  that  the 
law  or  the  special  c(»] tract  of  shipment  has  en- 
joined upon  them. 

[Bid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  §  481.] 

2.  Same. 

Such  insurance  is  not  primary  or  special 
in  its  nature,  but  only  incidental  to  the  contract 
of  carriage,  and  neither  begins  earlier  nor  con- 
tinues longer  than  is  necessary  to  secure  faith- 
ful and  efficient  execution  of  the  contract  of 
carriage. 

3.  Same— Delivebt. 

Ordinarily,  an  express  compan^r  must  make 
delivery  of  goods  or  packages,  carried  by  it,  tm 
the  consignee  in  person  at  nis  place  of  business 
or  residence,  or  to  some  person  authorized  to 
receive  the  same,  before  its  liability  as  a  com- 
mon carrier  and  insurer  thereof  ceases. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  §  300.] 

4.  Same— Special  A  OBEEMENT. 

But  the  general  rule,  respectinir  the  plac« 
and  mode  of  delivery,  may  be  modified  or  set 
aside  by  usage  or  special  agreement,  under 
which  delivery  may  be  made  at  the  express  office 
or  agency;  and  the  duty  of  the  carrier  in  the 
premises  is  then  measured  by  the  usage  or  cus- 
tom or  the  terms  of  the  special  agreement. 

5.  Same— Notice  of  Abbival. 

Liability  as  carrier  for  a  package  carried 
to  a  point  at  which  the  established  practice  is 
to  make  deliveries  at  the  express  office  or  ware- 
room,  on  application  for  the  goods,  pursuant  to 
notice  of  their  arrival,  given  by  mail,  does  not 
terminate  until  a  reasonable  time,  allowed  for 
removal  after  the  giving  of  the  notice,  has 
elapsed. 

6.  Same— Failube  to  Give  Notice. 

If  the  duty  to  give  such  notice  be  omit- 
ted, and  the  goods  are  lost  by  reason  of  a  cause, 
other  than  one  of  those  for  which  the  law  makes 
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an  exception  in  favor  of  the  carrier,  such  as  an 
act  of  God,  or  the  like,  the  carrier  is  generally 
held  to  accountability  as  an  insurer. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Diff. 
vol.  9,  Carriers,  ft  481.] 

7.  Sams  —  LiABiLiTT    as    Wabehousemen — 
Loss  OF  Package— Liability. 

But  if  failure  to  mail  the  notice,  when  such 
is  the  adopted  mode  of  giving  it,  is  not  the 
proximate  cause  of  the  'delay  m  removing  the 
package,  and  the  loss  would  have  occurred  if  it 
had  been  mailed,  and  sufficient  time  has  elapsed 
for  the  receipt  thereof  and  removal  of  the 
eoods,  if  one  had  been  mailed,  and  the  consignee 
had  exercised  reasonable  diligence,  the  carrier 
is  liable  as  warehouseman  only. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  S  609.] 

8.  Same— Notice. 

A  consignee  who  did  not  call  for  his  mail, 
and  would  not  have  received  notice  of  the  ar- 
rival of  his  package  at  an  express  office,  at 
which  deliveries  are  made  only  at  the  office 
after  notice  by  mail,  cannot  hold  an  express 
company  liable  as  carrier,  for  a  package  which 
arrived  at  4:30  p.  m.  on  Saturday,  and  remained 
in  the  office  until  the  following  Monday  night, 
when  it  was  stolen,  without  fault  or  negli- 
gence on  the  part  of  the  company. 

FEid.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  9,  Carriers,  §|  520,  521.] 

9.  Tbiai/— Devubser  to  Evidence. 

When  the  practice,  on  the  part  of  an  ex- 
press company  at  a  particular  office  thereof,  to 
make  deliveries  only  at  the  office  after  mailing 
notice  of  arrival  of  packages  is  not  controverted, 
and  the  plaintiff  testifies  to  such  practice,  re- 
specting consignments  to  himself,  his  testimony 
affords  sufficient  ground,  in  the  evidence,  for  an 
inference  that  the  usage  exists,  to  take  the  case 
from  the  jury,  as  to  that  question,  by  a  demurrer 
to  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §  346.] 

10.  Wabehouseken- Negligence. 

The  fact  that  a  building  in  which  a  ware- 
houseman stores  goods  is  not  burglar  proof  is 
not  evidence  of  negligence  on  his  part,  in  an 
action  against  him  for  their  loss  by  theft 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  48,  Warehousemen,  ft  52.] 

11.  Cabbiebs— liOss  OF  Goods— Negligence. 

lieaving  an  express  package  in  the  freight 
room  of  a  railway  station,  at  which  the  ex- 
press office  is  maintained,  instead  of  in  a  room 
thereof  in  which  such  packages  are  usually 
placed,  neither  continues  or  extends  liability  as 
carrier,  nor  amounts  to  negligence  as  warehouse- 
man. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Braxton  County. 

Action  by  H.  B.  Hutchinson  against  the 
United  States  Elxpress  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Hall  Brothers,  for  plaintiff  in  error.  Hay- 
mond  &  Fox,  for  defendant  in  error. 

POFFBNBAIIGER,  J.  In  an  action  pend- 
ing In  the  circuit  court  of  Braxton  county,  on 
appeal  from  a  Judgment  of  a  justice's  court, 
in  which  H.  B.  Hutchinson  was  plaintiff  and 
the  United  States  Express  Company  defend- 
ant, for  the  recovery  of  $128.60,  the  value  of 
a  package  of  Tvltb,  stolen  from  the  express 
company,  a  demurrer  to  the  evidence  was 
sustained,  and  Judgment  rendered  for  the  de- 
fendant, of  which  Hutchinson  complains  here. 


Hutcliinson,  a  dealer  in  furs  for  a  number 
of  years,  residing  in  the  vicinity  of  Cogar,  a 
town  in  Braxton  county,  frequently,  if  not 
generally,  sent  out  through  the  country  one 
or  more  buyers  who  bought  furs  at  such  pri- 
ces as  could  be  agreed  upon,  and  turned  tbem 
over  to  him  at  certain  fixed  prices,  retaining 
the  difference  as  compensation  for  the  serv- 
ice. These  buyers  graded  the  pelts  according 
to  quality,  and  shipped  them  by  express  to 
him  at  Cogar,  and  if  the  packages  so  shipped 
were  small  and  of  little  value,  he  took  them 
from  the  express  office,  but  if  they  were  of 
considerable  size,  he  regraded  and  repacked 
them  for  the  market  and  consigned  them  to  a 
dealer  in  New  York,  without  removing  them 
from  the  express  office  premises.  Deliveries 
were  never  made  to  him  by  the  express  com- 
pany, but  it  was  the  practice  to  notify  him  by 
mail  of  the  arrival  of  packages.  The  furs 
for  the  value  of  which  this  action  was 
brought  had  been  collected  by  B.  F.  Blake, 
who  resided  on  Hutchinson's  farm,  and  by 
him  delivered  to  the  express  messenger  on 
the  train  at  a  place  called  Carl  Siding,  on 
Saturday,  February  4,  1905,  consigned  to 
Hutchinson  at  Cogar.  Blake  took  passage  on 
the  same  train  for  the  same  place,  and,  on 
alighting  from  the  train  at  Cogar,  saw  the 
package  of  furs.  This  was  after  4  o'clock  p. 
m.  of  that  day.  No  notice  of  the  arrival  of 
the  package  was  given  to  Hutchinson  by  the 
express  company,  and  he  knew  nothing  of  it, 
until  late  Monday  evening,  February  6th« 
when  Blake  came  to  his  house  and  informed 
him  of  the  fact  Had  notice  been  given  him 
by  mall,  It  would  probably  have  been  receiv- 
ed at  about  the  same  time.  That  Monday 
was  a  bad,  stormy  day,  the  ground  being  cov- 
ered with  a  heavy,  soft,  melting  snow,  and 
the  stream  lying  between  Hutchinson's  place 
and  Cogar  somewhat  swollen.  He  probably 
would  not  have  called  for  the  package  on 
that  day,  had  he  been  aware  of  its  arrival. 
On  the  next  day,  he  and  Blake  together  went 
to  Cogar,  and  found  that,  on  the  preceding 
night,  the  railway  station  in  which  the  ex- 
press office  was,  and  in  the  freight  room  of 
which  the  package  had  been  left,  had  been 
burglarized  and  the  package  stolen.  It  fur- 
ther appears  from  the  teistimony  of  Hutchin- 
son himself  that,  had  he  found  the  package 
there,  he  would  not  have  taken  it  away,  but 
would  have  regraded  it  and  Immediately 
shipped  it  to  New  York,  it  being  one  of  con- 
siderable size  and  value.  Whether,  at  the 
time  the  package  was  taken,  it  was  in  the 
hands  of  the  express  company  as  common 
carrier,  or  merely  as  warehouseman,  is  a 
question  of  the  gravest  Importance.  A  com- 
mon carrier  is  exempted  from  liability  for 
loss  of  goods,  intrusted  to  it  for  carriage,  in 
only  a  few  instances,  and,  subject  to  these 
exceptions,  it  is  an  insurer  of  them  to  the 
extent  of  their  value.  Ordinarily,  it  can  be 
relieved  only  on  the  ground  of  loss  or  damage 
by  act  of  God,  vis  major,  or  inevitable  acci- 
dent   These  are  things  against  which  pru- 
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denc«  and  care  cannot  avail,  and,  for  that 
reason,  the  law  exonerates  common  carriers 
from  liability  for  loss  attributable  to  them. 
Moore  on  Common  Carriers,  pp.  219,  224,  in- 
clusive; Hutchinson  on  Carriers,  S  265 ;  6  Cyc. 
876,  877;  5  Am.  &  Eng.  Ency.  Law,  238.  The 
exceptions  are  classified  by  Hutchinson  as 
follows:  (1)  Those  arising  from  what  is 
known  as  the  act  of  God ;  (2)  those  caused  by 
the  public  enemy ;  (8)  those  arising  from  the 
act  of  the  public  authority ;  (4)  those  arising 
from  the  act  of  the  shipper;  and  (5)  those 
arising  from  the  Inherent  nature  of  the  goods. 
Loss  by  theft  or  robbery  is  not  within  any  of 
these  exceptions.  •'The  common-law  liability 
of  a  common  carrier,  as  an  insurer  of  goods) 
carried,  did  not  extend  to  losses  caused  by 
the  acts  of  public  enemies;  and  the  term 
"enemies"  was  understood  to  mean  the  pub- 
lic enemies  of  the  country  of  the  carrier,  and 
not  of  the  owner  of  the  goods,  and  did  not 
include  thieves,  robbers,  or  those  engaged  in 
mobs,  riots,  or  Insurrections."  Moore  on  Com- 
mon Carriers,  225 ;  Hutchinson  on  Carriers,  S 
816.  A  much  lighter  degree  of  responsibility 
rests  upon  the  carrier,  after  the  function  of 
carriage  is  deemed  by  the  law  to  have  been 
completed,  and  Its  relation  to  the  property 
and  the  owner  thereof  has  assumed  the  char- 
acter of  that  of  mere  custodian.  After  the 
goods  have  reached  their  destination  and  the 
lapse  of  a  reasonable  time,  within  which  the 
owner  Is  expected  to  remove  them,  the  car- 
rier's liability  respecting  them  is  measured 
by  the  legal  principles  applicable  to  ware- 
housemen. Under  these  principles,  a  loss  not 
due  to  the  negligence  of  the  custodian  or  his 
failure  to  exercise  such  care  and  diligence 
for  their  safety,  as  an  ordinarily  prudent  per- 
son would  bestow  upon  his  own  property,  is 
excusable.  He  is  not  an  insurer,  and  not 
liable  for  loss  by  robbery  or  theft.  If  he  has 
not  contributed  to  it  by  negligence.  Berry  v. 
Railroad  Co.,  44  W.  Va.  538,  30  S.  E.  143,  67 
Am.  St  Rep.  781 ;  Hutchinson  on  Carriers,  ft 
685 ;  Moore  on  Common  Carriers,  181.  These 
are  general  principles  more  directly  appli- 
cable to  such  carriers  as  railway  companies 
and  steamship  lines,  which,  ordinarily,  do 
not  make  deliveries  to  the  consignees,  but,  on 
the  arrival  of  the  goods  at  the  points  of  des- 
tination, store  them  in  warehouses  until  call- 
ed for.  But  the  law  of  warehousemen  some- 
times governs  the  duty,  rights,  and  liabilities 
of  express  companies.  These  are  common 
carriers,  like  railroads,  steamships,  and  other 
instrumentalities  for  the  transportation  of 
goods  generally;  and,  as  such,  they  are  In- 
surers so  long  as  the  goods  remain  in  their 
hands  as  carriers.  12  Am.  &  Eng.  Ency. 
Law,  546;  Hutchinson  on  Carriers,  S  80. 
Good  reason  for  rigidly  applying  to  express 
companies  the  law  of  common  carriers  is 
their  profession  and  representation  of  supe- 
riority over  other  carriers  in  respect  to  facili- 
ties, whereby  they  obtain  both  preference  and 
higher  compensation.  They  claim  to  have 
specialized  and  limited  their  business,  and  so 


enabled  themselves  to  bestow  upon  property 
instrusted  to  them  a  degree  of  care  that  a 
genera]  carrier  cannot  give,  and  to  have  em- 
ployed agents  and  instrumentalities  of  pecu- 
liar and  superior  fitness  for  handling  certain 
classes  of  commercial  articles  in  transporta- 
tion, so  that,  on  the  whole,  they  excel  in  re- 
spect to  safety  and  economy  in  time. 

By  the  general  rule  of  law,  express  com- 
panies are  required  to  deliver  the  goods  to 
the  consignee  in  person,  or  his  authorized 
agent,  at  his  residence  or  place  of  business. 
The  duty  of  carriage  is  not  terminated  on 
their  arrival  at  the  point  of  destination,  that 
is,  at  the  station  or  agency  to  whirb  they 
are  directed.  The  duty  of  carriage  and  the 
liability  as  carrier  continue  beyond  this 
point  to  the  residence  or  place  of  business  of 
the  consignee.  12  Am.  &  Eng.  Ency.  Law, 
550;  6  Cyc.  454;  Hutchinson  on  Carriers, 
S  716.  In  this  respect,  express  companies  dif- 
fer from  other  public  carriers.  But  this  rule 
Is  subject  to  some  qualifications.  If  a  dill- 
gent  and  honest  effort  to  find  the  consignee  or 
any  person  authorized  to  receive  the  goods 
has  proved  unavailing,  failure  to  make  actual 
delivery  Is  excused,  and  the  company  may 
then  deposit  the  goods  in  a  reasonably  safe 
warehouse.  From  the  time  of  sucb  deposit, 
its  liability  as  carrier  ceases,  and  It  holds  the 
property  In  the  capacity  of  warehouseman. 
12  Am.  &  Bug.  Ency.  Law,  551 ;  6  Cyc.  454 ; 
Van  Zlle,  Bailments  &  Carriers,  §  567; 
Hasse  v.  Express  Co.,  94  Mich.  133,  53  N.  W. 
918,  34  Am.  St.  Rep.  328.  Of  course,  the  com- 
mencement and  termination  of  liability  as 
carrier  may  be  limited  and  controlled  to  some 
extent  by  special  contract  How  far  this  may 
be  done,  it  Is  unnecessary  here  to  Inquire.  The 
general  rule  of  law  is  also  relaxed,  varied, 
or  set  aside  by  usage  or  custom  established 
by  the  company,  and  recognized  and  ac- 
quiesced in  by  the  public.  The  maintenance 
of  delivery  messengers  and  vehicles  involves 
an  expense  wholly  out  of  proportion  to  the 
business  transacted  at  small  way  stations, 
and,  at  such  places,  a  custom  or  usage  gen- 
erally obtains  under  which  deliveries  are  not 
made  elsewhere  than  at  the  express  company's 
office.  The  consignee  Is  expected  to  call  at 
the  office  for  his  package  after  having  been 
notified  of  its  arrival.  EiVen  in  cities,  de- 
livery districts  are  sometimes  established,  be- 
yond the  limits  of  which  deliveries  are  not 
made.  Hutchinson  on  Carriers,  §f  717,  718; 
12  Am.  &  Eng.  Ency.  Law,  553.  The  duty  to 
give  notice,  usually  by  mall.  Is  founded  upon 
the  usage  or  custom,  dispensing  with  the  gen- 
eral rule  requiring  delivery  at  the  residence 
or  place  of  business  of  the  consignee.  Bear- 
ing this  in  mind,  the  conclusion*  that  the  ex- 
press company  Is  bound  to  give  notice  of  the 
arrival  of  the  goods  Is  not  inconsistent  with 
the  holding  In  Berry  v.  Railroad  Co.,  44  W. 
Va.  538,  30  S.  E.  143,  67  Am.  St.  Rep.  781, 
declaring  that  a  railroad  company  Is  not  re- 
quired to  give  notice  to  the  consignee  of  such 
arrival.     The  rules  of  law  prescribing  the 
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duties  of  railroad  companies  and  express  | 
companies  differ  in  this  respect,  and  the  dif- 
ference is  founded  upon  the  additional  bur- 
den placed  by  the  law  upon  express  companies 
to  carry  the  goods  from  the  office  to  which 
they  are  consigned  to  the  residence  or  place 
of  business  of  the  consignee.  Hut  for  the 
usage  to  the  contrary,  the  liability  as  carrier 
would  DOt  end  until  after  such  delivery  or  an 
unsuccessful  effort  to  effect  it.  The  general 
rule  Is  only  partially  set  aside  by  the  usage. 
Instead  of  making  such  actual  delivery,  the 
company  gives  a  notice  of  the  arrival,  and  so 
substitutes  for  actual  delivery  a  sort  of  con- 
structive delivery.  It  necessarily  follows  that 
a  reasonable  time  must  be  allowed  for  re- 
moval of  the  goods  after  notice  has  been  giv- 
en. Hutchinson  on  Carriers,  S  716 ;  Express 
Co.  V.  Holland,  109  Ala.  362,  19  South.  66; 
Laporte  v.  Ebcpress  Co.,  23  App.  Div.  267,  48 
N.  T.  Supp.  292.  The  notice  must  be  given 
promptly  on  the  arrival  of  the  goods.  Bald- 
win V.  Express  Co.,  23  111.  197.  74  Am.  Dec. 
IDO;  American  Express  Oo.  v.  Schier,  55 
111.  140. 

But  the  heavy  burden  of  insurance,  in- 
cident to  the  contract  of  carriage,  is  not  ex- 
tended farther  than  Is  necessary  to  enforce 
good  faith  on  the  part  of  the  carrier,  and  se- 
cure reasonable  safety  of  transportation. 
While  in  transit,  property  is  wholly  In  the 
hands  of  the  carrier  and  beyond  the  personal 
control  of  the  owner,  who  can  neither  know 
to  what  perils  the  carrier  subjects  it,  nor 
take  any  measures  for  Its  safety,  and  the  op- 
portunities of  the  carriage  contract  for  im- 
position by  fraud  and  collusion  are  very 
great  These  and  other  considerations  form 
the  basis  of  the  insurance  feature  of  the  con- 
tract, and  when  these  reasons  for  its  con- 
tinuation have  ceased,  by  the  completion  of 
the  contract  of  carriage,  the  liability  as  in- 
surer terminates.  From  its  exceptional  and 
arbitrary  character,  it  necessarily  follows 
that  the  party  In  whose  favor  it  is  imposed 
must  be  diligent  in  the  performance  of  every 
duty  imposed  upon  him  by  law  or  the  special 
contract.  The  insurance  is  not  primary  or 
special  in  character,  but  merely  incidental  to 
the  main  duty  of  carriage.  It  begins  and 
ends  with  the  duty  of  carriage,  and  the  in- 
cidental time  necessary  to  receiving  the  goods 
for  shipment  and  delivering  them  after  ship- 
ment It  has  no  independent  life  or  being. 
The  owTier  of  the  goods  cannot  consult  his 
mere  convenience  In  respect  to  time  of  re- 
moval after  notice.  He  must  remove  prompt- 
ly, though  the  weather  be  inclement  and 
the  roads  difficult  for  travel.  "A  consignee 
must  promptly  and  diligently  remove  goods 
tn  a  reasonable  time  after  arrival,  without 
regard  to  distance  from  the  depot,  or  the 
menus  of  removal  or  convenience  of  the  con- 
hlgnee,  else  the  carrier  will  cease  to  be  fur- 
ther liable  as  carrier."  Berry  v.  Railroad  Co., 
cited.  WLfile  this  is  railroad  law,  it  clearly 
applies  to  an  express  company  after  it  has 
fully  performed  its  duty.    In  Blumenthal  v. 


Brahierd,  88  Vt.  402,  91  Am.  Dec  350,  the 
plaintiff  having  called  for  his  package,  and 
found  It  ready,  left  it,  intending  to  call  for 
it  the  next  morning.  In  the  night  it  was 
stolen.  The  court  held  the  carrier  not  liable, 
since  the  box  was  in  Its  care  as  warehouse- 
man only.  In  Lemke  v.  Chicago,  etc.,  R.  B. 
Co.,  39  Wis.  449,  goods  arrived  at  their  des- 
tination on  Saturday  evening,  and  were  de- 
stroyed by  an  accidental  fire  on  the  Tuesday 
following,  at  about  noon ;  and  the  court  held 
that  the  owner  had  had  a  reasonable  time 
in  which  to  remove  them.  It  was  farther 
held  that  coiislgnee's  absence  from  the  town 
during  most  of  the  time  elapsing  between  the 
arrival  and  loss  of  the  goods  was  immaterial. 
In  Chalk  v.  Charlotte,  etc.,  B.  B.  Co.,  85  N. 
C.  423,  the  goods  were  left  on  the  platform  of 
the  depot  for  the  convenience  of  the  consign- 
ees, and  remained  there  for  nearly  two  days. 
The  consignees  had  notice  of  the  arrival,  and 
had  paid  the  freight  charges,  and  with  knowl- 
edge of  the  place  of  deposit,  but  failed  to  re- 
move the  goods  on  account  of  inability  to  se- 
cure a  drayman  for  the  purpose.  On  the 
afternoon  of  the  second  day,  the  goods  were 
destroyed  by  an  accidental  fire,  and  the  court 
adjudged  the  railroad  company  not  liable. 
A  consignee  having  had  notice  of  the  arrival 
of  goods  on  Saturday  afternoon,  and  neg- 
lected to  call  for  them  until  the  followhig 
Wednesday,  has  had  more  than  a  reasonable 
time,  and  can  hold  the  carrier  liable  as  ware- 
houseman only.  Wynantsklll  Knitting  Co.  v. 
Murray,  90  Hun,  554,  36  N.  T.  Supp.  26. 
Three  full  days  to  remove  after  notice  of 
arrival. Is  a  reasonable  time,  and  the  carrier 
cannot  be  held  as  an  insurer  after  the  lapse 
of  such  a  period.  Tarbell  v.  Boyal  Ehccbange, 
etc.,  Co.,  110  N.  Y.  170,  17  N.  B.  721,  6  Am. 
St  Bep.  350. 

As  no  notice  of  the  arrival  of  the  package 
was  given,  in  this  instance,  it  is  insisted,  in 
the  argument  for  plaintiff  in  error,  in  view 
of  the  principles  stated,  that  liability  as  car^ 
rier  had  not  ceased,  and  the  demurrer  should 
have  been  overruled.  But  there  is  another 
principle  which  must  not  be  overlooked.  The 
omission  of  duty,  relied  upon  as  fixing  upon 
the  carrier  liability  for  the  loss,  must  have 
been  the  proximate  cause  thereof.  In  Berry 
V.  Bailroad  Co.  this  principle  was  applied 
against  the  carrier  so  as  to  hold  it  for  the 
loss.  The  consignee  having  called  upon  the 
agent  for  the  goods  was  told,  contrary  to 
the  fact,  that  they  had  not  arrived.  But 
for  this  false  statement,  they  would  have 
yyeen  removed  and  saved  from  loss  by  fire. 
The  false  statement  by  the  agent  continued 
or  extended  the  liability  of  the  railroad  com- 
pany as  carrier  and  insurer  of  the  property. 
Had  he  truthfully  informed  the  consignee 
that  they  had  arrived,  and  they  had  then 
been  left  in  the  warehouse  of  the  defendant 
liability  as  a  carrier  would  have  ceased,  and 
the  loss  would  have  fallen  upon  the  consig- 
nee. Application  of  the  same  principle  here 
would  exonerate  the  express  company;   for. 
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though  no  notice  was  given,  the  result  would 
have  been  the  same,  if  it  had  been.  The 
plaintiff  himself  testifies  that  if  a  postal  card 
addressed  to  him,  notifj'ing  him  of  the  ar- 
rival of  the  package,  had  been  placed  in  the 
post  office,  he  would  not  have  received  it 
earlier  than  Monday  evening,  the  time  at 
which  he  had  actual  notice  from  another 
source.  Hence,  he  would  not  have  called 
for  the  package  until  the  next  day.  To  ex- 
cuse a  carrier  from  liability  on  the  ground 
that  the  cause  of  the  loss  was  the  act  of 
God  or  the  like,  it  must  appear  that  such 
act  was  the  proximate,  not  the  remote,  cause 
of  the  loss.  6  Cyc.  382.  Conversely,  if  the 
proximate  cause  is  an  act  of  God,  the  carrier 
is  relieved,  although,  preceding  the  loss  he 
had  been  negligent,  and,  but  for  that  negli- 
gence, the  goods  would  not  have  been  ex- 
posed to  the  peril  resulting  in  their  destruc- 
tion. 6  Cyc.  382.  This  is  probably  subject 
to  the  qualification  that  the  negligence  must 
not  have  contributed  to  the  loss.  The  rule 
Is  also  applicable  where  the  loss  Is  due  to  a 
cause  from  which  the  carrier  has  exemjpted 
itself  by  a  valid  contract.  Richmond,  etc., 
R.  Co.  V.  Benson,  86  Ga.  203,  12  S.  B.  357, 
22  Am.  St  Rep.  446;  Missouri,  etc.,  R.  Ca 
V.  McFadden,  89  Tex.  138,  33  S.  W.  853.  The 
package  in  question  here  remained  In  the 
care  of  the  express  company  at  Cogar  from 
Saturday  afternoon,  about  4:30  p.  m.,  until 
Monday  night.  Had  a  notice  of  its  arrival 
been  deposited  in  the  post  office  on  Saturday 
afternoon,  the  company  would  then  have  per- 
formed all  it  was  Incumbent  upon  it  to  do. 
The  consignee  might  well  have  been  expect- 
ed to  obtain  the  notice  on  that  evening  or 
Monday  morning,  and  then,  on  Monday,  to 
have  called  for  and  received  his  package,  and 
either  taken  it  from  the  office  or  reshlpped 
It;  and,  in  the  latter  case.  It  would,  on  Mon- 
day night,  have  been  in  transit  for  New  York 
and  thus  escaped  loss.  Though  no  such  no- 
tice was  placed  in  the  post  office,  this  fact 
neither  occasioned  nor  contributed  to  the 
failure  of  the  consignee  to  call  for  his  pack- 
age on  Monday.  By  his  own  testimony,  it 
appears  that  he  would  not  have  received  the 
notice;  for,  owing  to  the  Inclemency  of  the 
weather  and  the  bad  condition  of  the  road, 
he  did  not  go  to  the  post  office  on  Monday. 
Failure  to  send  the  notice  did  not,  therefore, 
prejudice  or  injure  him  In  any  sense  or  de- 
gree, and  was  not  the  cause  of  his  loss.  To 
hold  the  express  company  liable  would  vir- 
tually amount  to  an  infliction  of  punishment 
for  an  omission  of  duty  which  In  no  way  In- 
jured the  plalntiflP.  We  feel  bound,  therefore, 
in  obedience  to  the  general  rule  of  law  which 
precludes  relief  against  wrongs  or  failures 
of  duty,  not  prejudicial  or  productive  of  in- 
jury, mere  technical  wrongs,  to  say  that 
recovery  could  not  be  sustained  on  the  mere 
failure  to  give  notice  of  the  arrival  of  the 
package.  To  this  it  may  be  replied  that,  if 
the  consignee  had  gone  to  the  post  office  for 
his  mail  on  Saturday  evening  or  Monday,  his 


mission  would  have  been  fruitless,  as  re- 
gards notice  of  the  arrival  of  his  package; 
but  had  he  done  this,  his  position  would 
have  been  different  from  what  it  is.  He 
could  then  have  said  that  the  omission  of  du- 
ty on  the  part  of  the  express  company  had 
wrought  Injury  to  him.  He  could  then  truth- 
fully have  said  that  he  had  exercised  tlio 
diligence  required  of  him  by  law,  and  had 
sustained  a  loss  by  reason  of  failure  of  duty 
on  the  part  of  the  company.  Lack  of  suffi- 
cient evidence  to  establish  the  usage,  above 
mentioned,  relieving  from  the  duty  to  make 
actual  delivery.  Is  suggested,  but  it  seems 
to  have  been  regarded  as  a  concessum.  The 
plaintiff  says  such  deliveries  were  never 
made  to  him.  He  was  simply  notified  by 
postal  card,  and  as  he  was  a  patron  of  the 
office,  his  testimony  lays  ample  ground  for 
the  inference  that  such  was  the  practice  or 
custom  as  to  all  patrons  thereof;  for  dis- 
crimination is  not  to  be  presumed,  and  none 
Is  proven.  The  inference  so  raised  is  not 
contradicted  in  any  way. 

Effort  is  made  to  hold  the  company  liable 
on  the  ground  of  the  character  of  the  place 
of  deposit  Just  what  sort  of  a  building  it 
was,  the  evidence  does  not  disclose,  but  It 
seems  to  have  contained  at  least  three  rooms, 
a  waiting  room,  a  freight  room,  and  an  of- 
fice room,  and  there  may  have  been  another, 
used  as  a  special  place  of  deposit  for  ex- 
press packages.  It  was  entered  by  breaking 
a  window  and  prying  the  hinges  of  an  inner 
door  loose.  The  package  was  left  In  the 
freight  room.  No  law  requires  the  mainte- 
nance of  a  burglar  proof  building,  and  it 
must  be  obvious  that  the  ordinary  railway 
station  constructed  of  wood,  brick,  or  stone, 
and  having  glass  windows  unprotected  by 
iron  shutters,  as  practically  all  such  build- 
ings have,  may  be  easily  entered  by  any  one 
who  wills  to  do  80.  The  protection  upon 
which  the  citizen  relies  for  the  safety  of  his 
property  is  not  so  much  in  the  burglar  proof 
character  of  buildings  and  other  places  of 
deposit,  as  the  honesty  of  the  masses  of  the 
people,  and  the  wholesome  fear  which  the 
comparatively  few  criminals  have  of  the  pen- 
alties of  criminal  law.  This  building  was 
not  left  open  nor  unlocked,  and  the  entry 
was  made  with  force  and  violence.  There  is 
nothing  In  the  evidence  relating  to  Its  char- 
acter or  condition  which  would  have  war- 
ranted a  jury  in  finding  a  verdict  against  the 
defendant  on  the  ground  of  failure  to  de- 
posit the  goods  in  a  safe  place.  The  evi- 
dence wholly  falls  to  show  any  fact  or  cir- 
cumstance tending  to  prove  that  the  build- 
ing was  not  reasonably  safe.  Nor  could  a 
verdict  stand  upon  the  failure  to  pl^ce  the 
package  In  the  express  room  Instead  of  the 
freight  room.  No  law  requires  the  deposit 
to  be  made  In  any  particular  room.  If  the 
place  of  deposit  be  reasonably  safe,  the 
requirement  of  the  law  Is  fulfilled.  Deposit 
In  the  freight  room  Instead  of  the  express 
room  is  neither  like,  nor  analagous  to,  ship- 
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ment  to  a  wroDg  destination;  for  the  goods 
are  still  In  the  immediate  custody  and  con- 
trol of  the  carrier,  and  ready  for  delivery  at 
the  place  of  destination. 

The  views  and  conclusions  just  expressed 
result  in  an  affirmance  of  the  judgment 

Affirmed. 


(63  W.  Va.  144) 

STEVENSON  v.  YOHO. 

(Supreme  Court  of  Appeals  of  West  Vhrginla. 
Dec.  10,  1907.) 

1.  Deeds  —  DxsGBipnoN  —  GoNTBOixiNQ    E2f- 

FECT. 

A  general  description  of  land  in  a  deed 
which  can  be  made  certain  by  the  surrounding 
circumstances,  or  identified  by  reference  to  the 
land  itself  or  other  objects  that  more  or  less 
distinctly  indicate  or  determine  it  will  control 
a  partial  and  uncertain  description  by  bounda- 
ries, if  it  satisfactorily  appear  from  the  terms 
of  the  deed,  read  in  the  light  of  the  situation 
of  the  parties^  the  subject-matter  of  the  deed, 
and  the  conduct  of  the  parties  in  the  negotiation 
of  the  contract  and  their  subsequent  conduct, 
respecting  the  deed  and  land,  that  it  was  the  in- 
tention of  the  ^antor  to  convey  the  same  as  so 
generally  described. 

2.  Same. 

A  deed,  executed  by  a  parcener  who  has 
made  a  verbal  partition  of  the  land  and  is  in 
the  exclusive  possession  of  part  thereof,  con- 
veying a  portion  of  the  oil  and  gas  therein,  and 
describing  the  land  wherein  the  oil  and  gas  so 
conveyed  are  as  land  "owned  and  controlled" 
by  him,  and  also  in  a  general,  indefinite,  and 
incomplete  maimer  as  bounded  by  adjacent  lands 
of  other  persons,  passes  title  to  the  oil  and 
gas  in  that  portion  assigned  to  him  by  the 
verbal  partition. 
8.  Partition— Operation  and  Effect. 

In  a  suit  brought  by  the  grantee  In  such 
deed  for  partition  of  the  oil  produced  by  a 
well  located  on  a  portion  of  the  land,  other 
than  that  which  was  assigned  to  the  grantor 
by  the  verbal  partition,  under  a  claim  of  title 
thereto  by  virtue  of  such  deed,  such  grantor 
may.  by  reason  of  the  implied  warranty  obtain- 
ing between  coparceners,  defend  and  resist  the 
demand  for  partition  of  the  oil  from  such  well. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  38,  Partition,  ft  450.] 

(Syllabus  by  tne  Ck>urt.) 

Appeal  from  Circuit  Court,  Wetzel  County. 

Bill  by  Josiah  Stevenson  against  Solomon 
G.  Toho.  Decree  for  defendant,  and  plaintiff 
appeals.    Affirmed. 

Hall  ft  Hall,  for  appellant  M.  B.  ft  P.  D. 
Morris,  for  appellees. 

POFFENBARGBR,  J.  Josiah  Stevenson 
complains  of  a  decree  of  the  circuit  court  of 
Wetzel  county,  ipade  in  a  suit  brought  by 
him  against  Solomon  G.  Yoho  and  others,  de- 
nying to  him  participation  in  the  royalty 
oil  of  a  certain  well  located  on  a  small  tract 
of  land  containing  about  16  acres,  part  of 
a  larger  tract  containing  more  than  90  acres, 
which  said  15-acre  portion  is  owned  or  claim- 
ed by  Mary  B.  Smith,  and  the  residue  by 
said  Toho.  Stevenson's  claim  to  the  oil  is 
based  upon  a  deed  executed  by  Yoho  and  his 
wife,  the  construction  of  which  is  the  sole 
question  presented  for  decision. 

The  entire  tract  of  land  had  formerly  be- 


longed to  Samuel  Yoho,  the  father  of  both 
Solomon  G.  Yoho  and  Mary  E.  Smith.  Dying 
a  good  many  years  ago,  he  left  surviving  him 
Katherlne  Yoho,  as  his  widow,  and  seven  chil- 
dren. Solomon,  as  early  as  January,  1887,  be- 
came the  owner,  by  purchase,  of  five  of  the 
shares,  which,  together  with  the  one  he  inher- 
ited, gave  him  title  to  an  undivided  six-sev- 
enths of  the  land,  leaving  the  other  seventh  in 
his  sister,  Mary  E.  Smith.  The  western  line 
of  said  tract  ran  almost  directly  north  and 
south,  and  the  northern  line  almost  directly 
east  and  west  The  western  line  ran  on  a 
course  reversed  S.  25*  and  20^  E.,  a  distance 
of  78  poles ;  and  thence  the  southeastern  line 
ran  on  a  course  reversed  S.  58*  and  40'  W.. 
133  poles.  From  the  southwestern  end  of 
this  last  line,  a  short  line  connected  with  the 
southern  end  of  the  western  line.  In  1891, 
Solomon  Yoho  purchased  of  S.  C.  Miller  a 
small  oblong  tract  of  10  acres  adjoining  the 
90-acre  tract,  on  the  southeastern  side,  where 
the  long  line  above  mentioned  is,  and  this 
10-acre  tract  adjoins  the  large  tract  at  some 
distance  southwest  of  the  eastern  comer  of 
the  large  tract  by  the  abutting  of  the  north- 
west end  thereof  on  said  line.  In  1893,  a 
strip  containing  37  acres  and  uniform  in 
width,  running  across  the  northern  end  of 
the  large  tract,  was  laid  off  by  a  surveyor, 
and  exclusive  possession  thereof  taken  by 
Katherlne  Yoho,  widow,  and  Mary  E.  Smith, 
with  the  understanding  that  said  37  acres 
should  be  held  and  possessed  by  them,  as 
covering  in  full  the  dower  of  said  Katherlne 
in  the  whole  tract,  and  the  share  of  Mrs. 
Smith  therein,  amounting  to  about  15  acres. 
Mrs.  Smith's  share,  according  to  this  under- 
standing and  agreement,  was  located  in  the 
eastern  end  of  said  strip,  the  northeastern 
corner  of  the  entire  tract;  and  was  to  be 
bounded  on  the  north  and  east  by  lines  of 
the  original  tract,  on  the  south  by  said  new- 
ly established  line  of  the  37-acre  portion,  and 
on  the  west  by  a  line  to  be  located  far 
enough  from  the  east  line  of  the  original 
tract  to  give  her  the  requisite  quantity.  On 
the  16th  day  of  March,  1897,  Katherlne  Yoho 
and  Mrs.  Smith  and  her  husband  executed 
to  one  Furbee  an  oil  and  gas  lease  on  a  tract 
of  land,  which,  by  the  description  as  to 
boundaries,  seems  to  be  said  37-acre  tract 
although  it  is  described  as  containing  iO 
acres  more  or  less.  This  lease  treated  the 
remainder  of  the  tract  as  being  In  the  owner- 
ship of  Solomon  G.  Yoho,  for  it  says  the 
tract  leased  is  bounded  on  the  south  by  the 
lands  of  S.  G.  Yoho.  On  the  same  day,  S.  G. 
Yoho  and  wife  executed  to  Furbee  a  lease 
for  oil  and  gas  purposes,  which.  It  is  claimed, 
was  intended  to  cover  the  residue  of  the  90- 
acre  tract  as  well  as  the  adjacent  10-acre 
tract  This  lease  purports  to  cover  70  acres 
more  or  less,  but,  in  the  description  by  boun- 
daries, it  takes  no  notice  of  the  37-acre  strip 
cut  off  of  the  northern  side,  and,  on  that  side, 
calls  for  the  John  R.  Gorby  tract  lying  north 
of  the  entire  90  acres.     Both  leases  after- 
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wards  came  into  the  ownership  of  the  Kan- 
awha Oil  Ck>mpany,  and  five  wells  were 
drilled  on  the  premises,  three  outside  of  the 
d7-acre  strip,  one  on  the  87-acre  strip,  bnt 
not  on  the  portion  thereof  claimed  by  Mrs. 
Smith,  and  another  on  the  portion  claimed 
by  Mrs.  Smith,  the  oil  from  which  is  the 
matter  in  controversy  here. 

The  deed  under  which  the  plaintiff  claims 
one-fourth  of  the  royalty  oil  from  said  well, 
1/82  of  the  entire  production  thereof,  execut- 
ed by  Solomon  G.  Yoho  and  wife  to  W.  S. 
Stevenson,  now  deceased,  son  of  the  plain- 
tiff, Josiah  Stevenson,  on  the  24th  day  of 
May,  1900,  for  and  in  consideration  of  the 
sum  of  $315,  conveyed  i/ji  of  all  the  oil  In 
the  premises  described  as  follows :  *'Said  land 
containing  ninety  (90)  acres,  more  or  less,  and 
situated  in  Center  District,  Wetzel  county, 
West  Virginia,  and  owned  and  controlled  by 
Solomon  G.  Yoho,  and  is  bounded  as  follows : 
On  the  north  by  the  lands  of  John  Gorby; 
on  the  south  by  the  lands  of  A.  J.  Livingston ; 
on  the  east  by  the  lands  of  Marcellus  Pos- 
tlethwait ;  on  the  west  by  the  lands  of  O.  P. 
Strosnider  and  J.  W.  Moore."  The  intention 
to  include  in  this  the  lO-acre  tract  appears 
from  the  reference  in  the  description-  thereof 
to  the  Marcellus  Postlethwait  tract  adjoining 
the  same,  but  which  did  not  Join  the  original 
Yoho  tract  That  the  deed  includes  this  tract 
Is  not  controverted.  The  original  deed  for 
the  90-acre  tract  to  Samuel  Yoho  described 
it  as  containing  68  acres.  The  quantity  thus 
called  for,  taken  in  connection  with  the  facts 
and  circumstances  known  to  the*iparties,  is 
relied  upon  as  important.  If  it  was  intended 
to  convey  the  oil  and  gas  in  the  whole  orig- 
inal tract,  as  well  as  In  the  10  acres,  the 
quantity  could  not  have  been  described,  con- 
sistently with  the  original  deed,  as  being  less 
than  78  acres.  Mrs.  Smith  and  the  widow, 
at  the  date  of  the  deed,  held  and  had  held 
for  some  years  exclusive  possession  of  the 
d7-acre  tract  Stevenson  knew  Solomon  G. 
Yoho  did  not  own  the  entire  original  tract, 
and  that  he  owned  or  claimed  part  only  of 
the  87-acre  strip,  subject  to  the  dower  of  his 
mother  therein.  As  evidence,  apparent  on  the 
face  of  the  deed,  of  intention  not  to  Include 
the  13  or  15  acres  claimed  by  Mrs.  Smith, 
failure  to  mention,  in  the  description,  the 
tract  of  land  which  adjoins  said  northeastern 
comer  on  the  east  side  thereof,  namely,  the 
land  of  S.  C  Miller,  is  relied  upon.  The 
Postlethwait  land,  called  for  as  the  eastern 
boundary,  lies  southeast  of  the  10-acre  tract, 
and  does  not  touch  the  original  90-acre 
tract  anywhere.  Furbee  took  leases  on  sepa- 
rate portions  of  the  land  on  the  same  day, 
and  it  is  under  these  two  leases  that  the  oil 
in  question  is  produced,  but  the  deed  from 
Yoho  to  Stevenson  makes  no  mention  of  these 
leases.  It  conveys  i/ss  of  the  oil  In  place, 
the  equivalent  of  one-fourth  '>f  the  usual 
royalty.  Stevenson  knew  Mrs.  Smith  owned 
either  an  undivided  one-seventh  Interest  in 
the  land  on  which  he  took  the  lease,  or  In 


severalty  the  supposed  equivalent  thereof, 
and  her  Interest  was  under  discussion  be- 
tween him  and  Yoho  at  the  time  the  deed 
was  executed.  He  never  claimed  any  inter- 
est in  the  oil  from  the  well  on  the  land  clain^- 
ed  by  her,  nor,  In  fact,  in  that  from  the  other 
well  on  the  37  acres,  and,  after  taking  the 
deed  in  question,  he  contemplated  purchase 
of  oil  In  that  tract  from  Mrs.  Smith.  Be- 
sides, he  took  a  deed  calling  by  quantity  for 
less  land  than  the  combined  area  of  the  orig- 
inal Yoho  tract  and  the  10-acre  tract.  To 
this  is  to  be  added  the  proven  circumstance 
that  they  reckoned  the  acreage  in  their  ne- 
gotiations, and  concluded  that  Mrs.  Smith's 
share  would  be  15  acres,  and  the  deed  de- 
scribes the  land  as  land  "owned  and  con- 
trolled" by  the  grantor,  which  was  not  at  the 
time  true  as  to  the  15  acres.  Much  testi- 
mony was  introduced  to  show  that,  by  ex- 
press agreement  between  Stevenson  and  Yo- 
ho, the  deed  was  not  to  cover  the  interest  of 
Mrs.  Smith,  but  this  evidence  is  not  admls* 
slble.  If  the  deed  is  ambiguous,  in  the  light 
of  its  terms  as  applied  to  the  subject-matter, 
and  we  think  it  may  be  so  regarded,  the  cir- 
cumstances and  situation  of  the  parties,  their 
conduct  in  entering  into  the  contract,  and 
their  subsequent  conduct  bearing  upon  its 
construction,  and  the  peculiar  nature  and 
situation  of  the  subject-matter,  constitute  all 
the  evidence  admissible  on  the  question  of 
construction.  Newman  v.  Kay,  57  W.  Va.  98, 
49  S.  B.  926;  Wlnton  v.  McGraw,  60  W.  Va. 
98,  54  8.  B.  506;  Crislip  v.  Cain,  19  W.  Va. 
43a 

If  the  deed  Is  ambiguous,  as  suggested 
above,  we  think  the  circumstances  amply 
sufficient  to  negative  intention  to  include  the 
land  assigned  to  Mrs.  Smith  in  the  parti- 
tion. Though  the  line  across  the  37-acre 
strip,  cutting  off  her  share  from  the  residue 
of  the  dower  land,  was  not  run  until  after 
the  deed  to  Stevenson  was  executed,  the  tes- 
timony shows  that  her  interest  and  the  ex- 
tent thereof  in  acres  was  fully  discussed  be- 
tween the  parties.  Stevenson  knew  the  gran- 
tor did  not  either  own  or  claim  all  of  the 
land,  and  also  the  exact  number  of  acres 
Mrs.  Smith  claimed.  The  description  by 
boundaries  is  very  general  and  somewhat  in- 
accurate, and,  as  suggested  in  the  brief,  there 
is  a  significant  failure  to  mention  in  it  the 
Miller  tract,  adjoining  the  northeast  corner 
of  the  original  Yoho  tract.  Stevenson  did 
not  think  he  had  all  the  land  in  his  deed, 
for  he  asked  one  Morris  to  obtain  an  option 
on  the  37-acre  tract,  after  he  had  taken  the 
deed  from  Yoho,  and  the  quantity  called  for 
in  his  deed  was  less  than  the  combined  area 
of  the  90  and  10  acre  tracts. 

Perhaps  it  would  be  more  in  conformity 
with  legal  principles  to  say  that  the  deed  is 
not  ambiguous,  and  that  on  its  face  it  calls 
for  land  which  can  be  none  other  than  that 
to  which  Yoho  held  the  complete  equitable 
title,  under  the  parol  partition  and  assign- 
ment of  dower.    The  deed  conveys  oil  im- 
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der  land  "owned  and  controlled*'  by  the 
grantor.  He  then  owned,  under  the  partition, 
part  of  the  37-acre  tract,  of  which  he  did 
not  have  possession,  and  he  owned  complete- 
ly, and  had  in  his  exclusive  possession,  all 
of  the  original  tract  except  the  37  acres. 
This  peculiar  language  of  the  deed  suggests 
peculiarity  In  the  subject-matter,  or  rather 
an  Intention  different  from  that  Indicated  by 
deed  conveying  land  by  mere  metes  and 
bounds  or  description  as  to  location.  It  sug- 
gests something  within  the  peculiar  knowl- 
edge of  the  parties,  and  with  reference  to 
which  they  contracted,  and,  taken  in  con- 
nection with  the  facts  and  circumstances  to 
which  reference  has  been  made,  it  leaves 
no  doubt  as  to  the  intention  to  limit  the 
grant  to  oil  in  the  two  tracts  of  land,  less 
the  portion  assigned  to  Mrs.  Smith.  The 
reasoning  and  principles  stated  In  Armstrong 
V.  Ross.  61  W.  Va.  38,  55  S.  E.  895,  fully  sus- 
tain this  construction  of  the  deed.  A  gen- 
eral description  of  land  in  a  deed  will  con- 
trol a  particular  description  by  metes  and 
bounds,  when  shown  by  the  surrounding  cir- 
cumstances to  be  more  consistent  with  the 
intention  of  the  parties.  Adams  v.  Alkire, 
20  W.  Va.  489.  This  conclusion  is  supple- 
mented and  fortified  by  the  further  consid- 
eration that  Stevenson  was  bound  to  take  no- 
tice of  the  possession  of  Mrs.  Smith.  Elli- 
son V.  Torpin,  44  W.  Va.  414,  30  S.  B.  183; 
Campbell  v.  Petterman's  Heirs,  20  W.  Va. 
398;  Western  Mining,  etc.,  CJo.  v.  Peytona, 
etc.,  Co.,  8  W.  Va.  406.  As  sustaining  this 
conclusion,  the  rules  and  principles  applied  in 
Barbour,  Stedman,  and  Herod  v.  Tompkins, 
68  W.  Va.  572,  52  S.  B.  707,  3  L.  R.  A.  (N. 
S.)  715,  may  be  invoked.  Point  6  of  the  syl- 
labus in  that  case  seems  to  be  clearly  ap- 
plicable. It  reads  as  follows:  "When  the  oth- 
er terms  of  the  description  in  a  deed  are 
equivocal  and  uncertain  as  to  the  Identity 
of  the  land,  and  the  description  by  quan- 
tity, location,  and  ownership,  viewed  In  the 
light  of  admissible  extraneous  evidence, 
makes  clear  the  intent  of  the  grantor  to  con- 
vey only  the  land  so  described  by  quantity, 
location,  and  ownership,  the  deed  is  not  void 
for  uncertainty,  and  will  be  given  effect  ac- 
cording to  the  manifest  intent,  as  gathered 
from  the  whole  Instrument."  Other  well- 
settled  rules  of  construction  approved  and 
applied  In  that  case,  obviously  apposite  here, 
read  as  follows:  **The  deed  is  to  be  con- 
strued with  reference  to  the  actual  state  of 
the  property  at  the  time  of  its  execution, 
and  the  law  assumes  that  the  parties  refer 
to  this  for  a  definition  of  the  terms  made 
use  of  In  their  deed."  "If  there  Is  any  land 
wherein  some  of  the  demonstrations  are  true 
and -some  false,  only  those  lands  shall  pass 
wherein  the  demonstrations  are  true,  or,  in 
other  words,  where  the  grantor  in  a  deed 
owns  lands  which  comply  with  all  the  par- 
ticulars of  the  description,  the  deed  passes 
title  to  those  lands  only,  although  it  may 


appear  that  the  grantor  intended  other  prem- 
ises to  pass  also,  which  were  included  within 
onl3'  a  part  of  the  description."  "In  describ- 
ing land,  quantity  controls  where  other  parts 
of  the  description  are  not  sufficiently  certain 
in  defining  the  parcel  of  land  intended  to  be 
conveyed." 

A  Prions  question  Is  injected  into  tlie  case 
by  the  failure  of  Mrs.  Smith  to  answer  the 
bill.  As  to  both  her  and  her  husband,  it 
was  taken  for  confessed,  and  the  defense 
is  made  by  Solomon  6.  Yoho  only.  Has  he 
such  interest  in  the  premises  as  entitles  him 
to  defend?  We  think  he  has.  Having  the 
legal  title  to  six-sevenths  of  the  whole  tract 
In  his  hands,  he  has  made  a  deed  which  the 
grantee  Interprets  as  covering  the  entire 
tract  The  partition  l>etween  him  and  Mary 
B.  Smith,  at  the  time  this  deed  was  made, 
was  imperfect  and  incomplete.  As  regards 
the  legal  title,  he  and  Mrs.  Smith  were  still 
coparceners.  They  had  severed  the  estate 
In  respect  to  possession  only.  Eiquitably. 
they  held  and  enjoyed  the  land  in  severalty, 
but,  legally,  they  owned  it  together.  Even 
when  partition  between  coparceners  has  beoi 
fully  executed,  in  a  legal  as  well  as  in  an 
equitable  sense,  there  is  an  implied  warran- 
ty in  favor  of  each  against  the  others,  as 
long  as  the  relation  of  privity  exists  among 
them,  which  compels  them  to  make  good  any 
loss  by  failure  of  title  to  the  part  assigned 
him.  He  may  call  for  and  obtain  a  repar- 
tition. Cain  V.  Brown,  54  W.  Va.  656.  46  S. 
B.  579;  Dlngess  v.  Marcum,  41  W.  Va.  757, 
24  S.  B.  GM;  Bowers  v.  Dickinson,  30  W.  Va. 
709,  717.  6  S.  E.  335;  Rawle,  CJovenants  of 
Title,  S  270;  Freeman,  Co-tenancy,  |  533.  It 
would  seem  necessarily  to  follow  that  in  the 
case  of  a  mere  parol  partition,  no  legal  title 
having  passed,  the  duty  to  make  good  any 
loss  to  one  coparcener,  occasioned  by  the  act 
of  the  other,  would  be  still  more  Imperative. 
After  the  parol  partition,  Yoho  held  the  legal 
title  to  six-sevenths  of  the  15-acre  tract  In 
trust  for  his  sister.  She  held  the  equitable 
title  as  to  that  portion,  with  right  to  call 
for  a  conveyance  of  the  legal  title.  Having 
the  legal  title,  Yoho  executed  a  deed  which 
the  grantee  claims  carries  both  tl^e  legal  and 
equitable  title  to  said  six-sevenths  of  the 
15-acre  portion.  The  enforcement  of  the 
deed,  according  to  the  grantee's  interpreta- 
tion thereof,  would  undoubtedly  enable  Mrs. 
Smith,  imder  the  principles  above  stated,  to 
demand  and  have  a  repartition  of  the  tract 
of  land.  She  could  set  aside  the  parol  par- 
tition, and  proceed  as  If  it  had  never  been 
mada  Being  then  a  tenant  in  common  with 
Yoho,  she  could  treat  him  and  his  grantee 
as  wrongdoers,  guilty  of  waste,  and  compel 
both  to  account  to  her  Jointly,  under  princi- 
ples stated  in  McNeely  v.  South  Penn  Oil 
Co.,  58  W.  Va.  438,  52  S.  B.  480.  This  being 
so,  Yoho  is  vitally  interested  in  seeing  that 
the  deed  executed  by  him  is  not  used  by  the 
grantee  so  as  to  defeat  the  partition  nuide 
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between  him  and  bis  sister,  and  subject  him 
to  an  accounting. 

For  the  reasons  stated, 'the  decree  will  be 
affirmed. 

Affirmed. 


(«?  W.  Va,  152) 

STATE  V.  GILLISPIE. 

(Supreme  Court  of  Appeals  of  West  Ylrflrinla. 

Dec  10,  1907.) 

1.  Crikinal  Law  —  Trial  —  Instructions — 
Repetition. 

It  is  not  error  to  refuse  an  instruction 
which  is  in  substance  and  eifect  a  repetition  of 
another  already  ^iven. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  S  2011.] 

2.  Intoxicating  Liquors  —  Iixeoal  Sale  — 
Evidence. 

Upon  the  trial  of  an  indictment  for  selling, 
offering,  and  exposing  for  sale  without  a  state 
license  therefor  "spirituous  liquors,  wine,  por- 
ter, ale,  beer  and  drinks  of  like  nature,"  under 
section  913,  Code  1906,  when  it  is  proved  that 
the  defendant  sold  a  drink  known  as  '*senoj" 
cider,  it  is  competent  to  prove  that  other  par- 
ties had  handled  and  solo,  two  years  before,  a 
cider  having  the  same  commercial  name  and 
designation,  from  the  same  manufacturers,  and 
that  the  same  was  intoxicating. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  29,  Intoxicating  Liquors,  fi  291.] 

8.  Criminal    Law  —  Evidence  —  Other    Of- 
fenses. 

Upon  such  trial,  evidence  of  previous  sales, 

and  that  defendant  had  received  consignments 

of  senoj   cider  about  the   time  of  the  alleged 

sales,  is  admissible. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 

vol.  14,  Criminal  Law,  ft  822.] 

4.  Sam»— Evidence. 

Syllabus,  point  1,  State  v.  Good,  56  W.  Va. 
215,  49  S.  E.  121,  approved  and  applied. 
(Syllabus  by  the  Court.) 

Ehrror  from  Circuit  Court,  Webster  County. 
Del  GUlispIe  was  convicted  of  the  Illegal 
sale  of  liquors,  and  brings  error.    Affirmed. 

W.  9.  Wysong,  for  plaintiff  in  error.  W.  L. 
Wooddell,  for  the  State.. 

McWHORTER,  J.  Del  Gllllspie  was  In- 
dieted  in  the  circuit  court  of  Webster  county 
for  unlawfully  selling  and  offering  and  expos- 
ing for  sale  on  the  — j —  day  of  September, 
1905,  in  said  county  without  a  state  license 
therefor  ''spirituous  liquors,  wine,  porter, 
ale,  beer  and  all  drinks  of  like  nature."  The 
defendant  entered  his  plea  of  not  guilty,  and 
a  jury  was  impaneled  and  returned  a  ver- 
dict of  guilty.  The  defendant,  by  counsel, 
moved  the  court  to  set  aside  the  verdict  of 
the  jury  and  grant  him  a  new  trial,  of  which 
motion  the  court  took  time  to  consider.  On 
the  next  day,  April  6,  1906,  the  court  over- 
ruled said  motion,  and  entered  judgment 
against  the  defendant  for  a  fine  of  $200  and 
three  months*  imprisonment  in  the  county 
jail,  to  which  judgment  the  defendant  ob- 
tained a  wilt  of  error  and  supersedeas.  On 
the  trial  the  defendant  excepted  to  various 
rulings  of  the  court  in  admitting  testimony 
on  the  part  of  the  state,  claimed  by  defend- 


ant to  be  inadmissible,  and  erroneously  re- 
fusing to  admit  testimony  offered  in  behalf 
of  defendant  The  court  gave  Instructions 
on  behalf  of  the  state,  numbered  respectively 
1,  2,  4,  5,  9, 10,  and  11»  to  the  giving  of  which 
the  defendant  objected  and  excepted;  and 
the  court  also  refused  an  instruction  offered 
on  behalf  of  defendant,  marked  instruction 
"B,'*  to  which  ruling  of  the  court  in  refusing 
said  instruction  the  defendant  excepted.  A 
part  of  the  exceptions  taken  by  the  defend- 
ant were  saved  to  him  in  separate  bills  of 
exceptions,  the  first  of  which  goes  to  all  the 
instructions  given  on  behalf  of  the  state. 

Instructions  Nos.  1  and  2  are  based  upon 
point  It  syllabus,  State  v.  Gk>od,  56  W.  Va. 
215,  49  S.  E.  121.  No.  4  tells  the  jury  that 
they  should  consid^  all  the  testimony  offer- 
ed on  behalf  of  the  state  and  on  behalf  of  the 
defendant  in  arriving  at  a  proper  verdict  in 
the  case.  No.  5  tells  the  jury  they  should 
consider  all  evidence  offered  on  behalf  of  the 
state  and  on  behalf  of  the  defendant  in  de- 
termining the  effect  of  the  use  and  drinking 
of  such  cider,  mixture,  preparation,  or  liquid 
upon  the  person  to  whom  it  was  sold,  in  de- 
termining whether  the  same  would  produce 
intoxication.  No.  9  tells  the  jury  that,  in 
weighing  the  credibility  and  the  testimony 
of  any  witness  who  testified  in  the  case,  they 
should  take  into  consideration  his  interest 
in  the  result  of  the  trial,  if  any  he  had,  and 
demeanor  in  testifying,  and  that  they  were 
at  liberty  to  believe  or  disbelieve  the  testi- 
mony of  any  witness  or  witnesses.  In  No.  10 
the  jury  were  told  that  it  was  not  incumbent 
upon  the  state  to  prove  drunkenness  as  si  re- 
sult of  drinking  the  cider,  mixture,  prepara- 
tion, or  liquid,  sold  by  the  defendant,  to  justi- 
fy a  conviction,  but  that  it  would  be  sufficient 
to  warrant  a  conviction  of  the  defendant  if 
they  should  believe  from  the  evidence,  beyond 
a  reasonable  doubt,  that  he,  without  a  state 
license  therefor,  In  said  county  and  within 
a  year  prior  to  the  finding  of  the  indictment 
sold  any  of  said  articles  that  would  produce 
intoxication.  And  No.  11  tells  the  jury  that 
if  they  should  believe  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  the  defendant 
without  a  state  license  therefor  in  Webster 
county,  and  within  the  said  time,  sold  spiritu- 
ous liquors,  wine,  porter,  ale,  beer,  or  drinks 
of  like  nature,  they  should  find  him  guilty 
as  charged  in  the  indictment  These  instruc- 
tions seem  to  be  unobjectionable,  and  nothing 
is  urged  against  them  in  the  brief  of  counsel 
for  defendant 

Bill  of  exceptions  No.  2  goes  to  the  ruling 
of  the  court  on  the  refusal  of  defendant's  in- 
struction **B."  By  this  instruction  the  court 
was  asked  to  tell  the  jury  that  "they  must 
believe  beyond  a  reasonable  doubt  from  the 
evidence  that  the  elder  in  evidence  would 
produce  intoxication,  before  they  can  find  him 
guilty,  and  if  the  jury  have  any  doubt  In  their 
minds  from  the  evidence  as  to  whether  or 
not  said  elder  would  or  did  produce  intoxica- 
tion, as  alleged  in  the  indictment,  then  they 
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should  find  the  defendant  not  guilty."  This 
instruction  may  be  misleading,  because,  aft- 
er being  charged  therein  concerning  a  reason- 
able doubt,  they  are  told  that  if  they  have 
''any  doubt"  in  their  minds  as  to  the  intoxi- 
cating qualities  of  the  cider  they  should  find 
the  defendant  not  guilty.  The  latter  part  of 
the  instruction  seems  to  be  contradictory  of 
the  first  part,  in  that  the  defendant  should 
have  the  benefit  of  any  doubt,  however  slight, 
and  whether  reasonable  or  not.  But  whether 
this  instruction  was  good  or  bad,  that  por- 
tion of  it  which  was  proper  to  be  given  was 
fully  covered  by  another  instruction  given  on 
behalf  of  the  defendant,  where  the  Jury  are 
told  "that  if  they  have  reasonable  doubt 
from  the  evidence,  whether  the  dder  in  evi- 
dence would  produce  intoxication,  the  de- 
fendant is  entitled  to  the  benefit  of  said 
doubt"  It  is  not  error  to  refuse  an  instruc- 
tion which  Is  in  substance  and  effect  a  repe- 
tition of  another  already  given. 

The  further  exceptions  of  the  defendant 
go  to  the  admission  of  testimony  on  the  part 
of  the  state,  over  the  objections  of  the  de- 
fendant, as  set  out  in  bill  of  exceptions  No. 
4.  Witness  Si26more  was  asked,  "Did  you 
state  before  that  body  (meaning  the  grand 
jury)  that  you  had  bought  cider  from  Del 
Gillispie  about  the  month  of  September,  1905, 
that  would  Intoxicate?"  Witness  replied, 
"If  I  understand  you  right  you  want  me  to 
repeat  the  statement  that  I  made  before  the 
grand  jury.  Q.  Answer  my  question.  A. 
Well,  can  I  go  on  and  make  a  statement? 
Q.  Answer  my  question.  The  Oourt:  Let  him 
answer  the  question  and  go  on  and  make  his 
statement."  The  witness  then  said:  "I  be- 
lieve I  got  some  cider  there  that  really  would 
have  some  effect  and  make  a  man  feel  a  little 
better  than  what  he  did;  make  a  man  have 
different  feelings.  I  never  got  drunk  on  it" 
So  that  it  appears  that  witness  did  not  tell 
what  he  had  stated  before  the  grand  jury, 
but  simply  states  the  fact  that  he  believes  he 
0ot  some  cider  there  that  would  have  some 
•ffect,  etc. 

The  next  question  mentioned  as  excepted 
to  In  same  bill  of  exceptions,  No.  4,  is,  "In 
your  judgment  from  the  quantity  you  drank 
there  [referring  to  the  cider  in  question],  do 
you  believe  a  sufllcient  quantity  would  pro- 
duce drunkenness?"  In  Carl  v.  State,  87 
Ala.  17,  6  South.  118,  4  L.  R.  A  380,  it  is 
held:  "In  a  criminal  prosecution  for  the 
sale  of  Intoxicating  liquors  In  violation  of  a 
local  prohibitory  liquor  law,  the  article  sold 
being  compounded  by  a  druggist,  and  the  bot- 
tles labeled  'Elixir  Cinchona,'  or  'Cinchona 
Bitters';  it  is  permissible  for  the  prosecu- 
tion to  prove  that  it  was  bought  and  used  by 
many  persons  as  a  beverage,  the  use  to  which 
it  was  applied  being  illustrative  of  its  na- 
ture and  properties;  and  a  person  who  had 
swallowed  It  may  state  its  exhilarating  effect 
on  himself,  and,  though  not  technically  an 
expert  may  testify  that,  *in  his  opinion,  it 
would  produce  intoxication.' "   Defendant  fur- 


ther in  said  bill  of  exceptions,  in  the  exam- 
ination of  J.  P.  White,  a  witness  for  the 
state,  objected  to  the  following  question: 
"Have  you  ever  handled  within  the  last  few 
years  any  senoj  cider,  or  had  it  handled  about 
your  store  or  about  your  stores?"  Which  ob- 
jection was  overruled  and  witness  answered. 
"Yes,  sir" ;  and  was  also  asked  the  following 
question,  which  was  objected  to,  "Can  you  be 
mistaken  about  the  effect  of  the  senoj  handled 
by  you?"  and  answered,  "Our  men  to  whom 
we  sold  it  were  intoxicated,  and  at  the  same 
time  they  were  drinking  tills  cider,  and  I 
knew  of  nothing  else  by  which  they  could 
have  gotten  drunk."  It  is  shown  by  the  tes- 
timony of  White  that  the  firm  of  Heckmer  & 
White  handled  the  senoj  cider  some  two 
years  before;  that  this  cider  was  manufac- 
tured by  Jones  &  Company  of  Louisville,  Ky. 
and  that  the  name  "senoj"  given  to  the  cider 
simply  was  the  name  of  Jones  spelled  back- 
wards, that  when  the  firm  found  that  their 
men  were  getting  drunk  on  it  they  notified 
the  house  from  whom  they  bought  It,  and 
compelled  them  to  take  it  back.  This  name 
"senoj"  was  the  commercial  name  and  desig- 
nation given  to  this  special  kind  of  cider, 
mixture,  liquid,  or  preparation  sold  as  cider, 
and  there  is  nothing  in  the  record  to  show 
that  any  other  article  was  placed  upon  the 
market  by  any  other  firm  than  Jones  &  Com- 
pany of  Louisville,  Ky.,  under  the  eonuner- 
clal  name  of  "Senoj."  In  Commonwealth  v. 
Goodman,  97  Mass.  117:  "On  a  complaint 
under  Gen.  St  1860,  c.  86,  §  34,  for  unlawful 
keeping  of  intoxicating  liquor  for  sale,  evi- 
dence of  a  chemical  analysis  of  other  beer, 
called  by  the  same  name,  as  beer  kept  for 
sale  by  the  defendant,  and  similar  In  color, 
fiavor,  and  strength,  is  competent  as  tending 
to  prove  that  the  defendant's  beer  was  of 
like  quality  In  all  respects  to  the  beer  ana- 
lyzed." Commonwealth  v.  Pease,  110  Mass. 
412;  State  v.  Wills,  106  Mo.  App.  604,  80  S. 
W.  ail;  Murry  v..  State,  46  Tejc.  Or.  R. 
128,  79  S.  W.  568. 

In  same  bill  of  exceptions  a  question  asked 
witness  Joe  Berry  is  excepted  to.  The  wtt- 
ness  had  stated  that  he  was  in  the  employ 
of  Heckmer  &  Whit^  and  that  White  had 
bought  six  barrels  of  senoj  cider  from  the 
Sutton  Grocery  Company,  and  was  asked  If 
that  cider  was  intoxicating,  and  answered, 
"I  found  the  men  were  getting  drunk  on  it"; 
and  was  asked  the  question,  "He  [meaning 
Mr.  White]  returned  It?"  The  question  wa* 
objected  to,  and  the  objection  overruled,  and 
the  question  answered  in  the  affirmative.  It 
is  proven  by  W.  C.  Diller,  agent,  at  Webster 
Springs,  of  the  Hoi  ley  River  &  Addison  Rail- 
road Company,  over  the  objection  of  the  de- 
fendant, that,  on  the  5th  of  August,  1905, 
Gillispie  received  three  barrels  of  senoj  cid- 
er, besides  several  other  shipments  of  bar- 
rels, half  barrels  and  kegs  of  cider  at  various 
other  times  from  May  12  to  September  29, 
1905.  "Evidence  of  previous  sales,  and  that 
accused  had  received  consignments  about  the 
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time  of  the  alleged  Bale,  Is  admissible."  4 
Car.  Law,  274,  and  authorities  there  cited. 

It  la  proved  by  witness  White  that  senoj 
was  intoxicating.  Witness  Berry  stated  that 
it  wonld  intoxicate.  Pole  Banghman  testi- 
fied that  in  the  summer  of  1905  he  purchased 
cider  from  defendant;  bought  three  glasses 
and  drank  It,  and  that  It  made  him  a  little 
•light-headed ;  that  he  was  drinking  no  whis- 
ky at  the  time ;  that  he  paid  10  cents  a  glass 
for  the  elder;  and  that  the  effect  upon  him 
was  similar  to  the  effect  produced  by  drink- 
faig  whisky,  that  he  felt  the  same  way.  Cur- 
rence  Baughman  testified  that  he  bought  ci- 
der from  Gillisple  in  August  and  September, 
1905,  two  glasses  at  one  time  and  one  at  an- 
other; paid  10  cents  a  glass  for  it  When 
asked  if  the  dder  he  got  there  had  any  in- 
toxicating effects,  answered,  "I  think  it  did" ; 
that  he  had  taken  one  small  drink  of  whisky, 
that  the  whisky  he  drank  would  not  have 
produced  the  degree  of  intoxication  he  expe- 
rienced after  having  drunk  the  cider.  Chris 
Baughman  bought  one  glass  in  the  summer 
of  1005  for  which  he  paid  10  cents ;  said  that 
it  made  him  a  little  light-headed. 

The  defendant  admits  on  cross-examination 
that  he  handled  cider  called  "Senoj"  In  1905 ; 
that  he  got  a  barrel  of  it,  and  the  first  ihe 
sold  out  of  the  barrel  some  fellow,  he  be- 
lieves it  was  Will  Cooper,  said  he  believed  if 
a  fellow  would  drink  enough  of  that  be  could 
feel  some  effect  from  it;  that  he  did  not  sell 
any  more  of  that,  but  took  what  was  left  of 
it  and  ''put  it  half  water,  so  that  I  knew 
they  could  not  feel  any  effect  from  that,  and 
I  never  sold  any  senoj  after  that  but  what 
was  half  water  or  more.**  And  he  stated 
that  that  had  been  probably  three  years  ago. 
Says  he  never  handled  any  senoj  since  that 
time,  "unless  I  put  it  half  water" ;  that  he 
saw  the  traveling  salesman  that  sold  him  the 
senoj,  and  told  him  he  thought  it  was  a  lit- 
tle stronger  than  it  ought  to  be,  and  the  sales- 
man suggested  if  it  was  too  strong  he  might 
water  it,  and  .he  told  him  if  he  shipped  him 
any  more  to  send  a  weaker  grade,  and  wit- 
ness thought  what  he  got  after  that  was 
some  weaker  than  the  first 

Witness  Sizemore  says  he  saw  a  great  ma- 
ay  men  intoxicated  at  defendant's  place,  he 
does  not  know  whether  tbey  were  drunk  on 
cider  or  whisky.  From  the  evidence  the  de- 
fendant's place  of  business  seemed  to  have 
been  a  kind  of  rendezvous  for  the  class  of 
people  who  spend  their  time  and  congregate 
about  saloons  and  places  where  they  can  take 
their  sprees.  Witnesses  stated  that  they  did 
not  know  whether  the  persons  they  saw  there 
were  drunk  on  the  cider  they  were  getting  or 
on  whisky.  The  defendant  himself,  while  on 
the  witness  stand,  made  a  very  significant 
voluntary  statement  when  he  said,  "I  wish 
to  state  as  there  has  been  a  great  deal  of  talk 
about  the  sale  of  senoj,  I  will  not  buy  any 
more  senoj,  and  I  will  not  sell  any  more  of 
it  Yet,  I  cannot  see  that  it  is  any  violation 
of  the  law."    Which  statement,  taken  togeth- 


er with  the  admission  that  he  had  never 
handled  any  senoj  since  the  first  barrel  with- 
out putting  it  half  water,  and  the  further 
fact  that  he  had  received  a  consignment  of 
three  barrels  of  senoj  August  5,  1905,  makes 
it  very  clear  that  he  had  been  handling  and 
selling  it  constantly  ever  since  he  began  to 
deal  in  it,  notwithstanding  he  had  been  warn- 
ed and  advised  against  it  by  various  persons. 
After  he  was  informed  by  one  of  his  custom- 
ers of  its  intoxicating  character,  defendant 
states  that  he  mixed  it  with  water,  and  con- 
tinued to  sell  it 

The  defendant's  ovm  testinx>ny,  together 
with  the  abundant  proof  of  the  fact  that  the 
liquid  senoj  he  sold  was  intoxicating,  would 
warrant  his  conviction.  There  is  no  error  in 
the  judgment  of  the  circuit  court,  and  the 
same  is  affirmed. 


(68  W.  Va.  202) 
MARSHALL  WINDOW  GLASS  CO.  v.  CAM- 
ERON OIL  ft  GAS  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec  10,  1907.) 

1.  Gas— Natubal  Gas— Care  in  Delivkrt. 

The  duty  devolving  u^n  a  person  or  cor- 
poration engaged  in  furnishing  to  consumers 
thereof  natural  gas  for  fuel  and  light  is  not 
that  of  insurer,  but  to  exercise  such  care,  skill, 
and  diligence  in  all  its  operations,  as  called  for 
by  the  delicacy,  difficulty,  and  daDgerousness  of 
the  nature  of  the  business,  that  injury  or  dam- 
age to  others  may  not  be  caused  thereby. 

[Ed.  Note.~For  cases  in  point,  see  Cent  Dig. 
vol.  24,  Gas,  S  14.] 

2.  Sams— INJITBIKS  fbok  Explosion. 

The  application  of  the  rule  of  res  ipsa 
loquitur  depends  upon  the  facts  and  circum- 
stances of  each  individual  case;  but  the  mere 
fact  of  explosion  of  a  gas  regulator,  which  up 
to  the  time  of  the  accident  had  properly  per- 
formed its  functions,  is  not  a  circumstance  to 
which  the  rule  may  be  applied. 
(Syllabus  by  the  Court.) 


Error  to  Circuit  Court,  Marshall  County. 

Action  by  the  Marshall  Window  Glass 
Company  against  the  Cameron  Oil  &  Gas 
Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Simpson  &  Showacre,  W.  A.  McGlnmphy, 
and  Charles  E.  Carrigan,  for  plaintiff  in 
error.  Charles  C  Newman,  A.  Leo  Weil, 
Charles  M.  Thorp,  and  S.  Leo  Ruslander,  for 
defendant  in  error. 

; 

MILLER,  P.  In  an  action  on  the  case,  the 
plaintiff  seeks  to  render  liable  the  defendant 
for  loss  by  fire  of  its  factory,  due  to  ex- 
plosion of  gas,  the  alleged  result  of  negli- 
gence of  defendant.  On  the  trial,  the  motion 
to  exclude  the  plaintiff's  evidence  and  direct 
a  verdict  for  defendant  prevailed;  and  it  is 
to  review  the  judgment  of  the  circuit  court 
on  the  verdict  so  found  that  the  case  is 
brought  here. 

Gas  was  furnished  by  defendant,  under 
written  contract  of  August  1,  1003,  by  which 
it  agreed,  among  other  things,  to  supply 
plaintiff  gas  for  one  year  thereafter  at  a 
stipulated  price  per  1,000  feet,  to  maintain 
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pipes  or  connections  to  plaintiff's  plant »  and 
to  place  on  the  plaintiff's  premises  meters 
and  regulators  to  control  the  flow  of  gas; 
and  the  plaintiff  agreed  to  furnish,  put  in 
place»  and  keep  in  repair  all  pipes,  valves, 
and  fittings  necessary  to  distribute  and  burn 
said  gas.  The  contract  provided  also  that 
the  defendant  should  at  all  times  have  access 
to  said  premises  to  inspect  the  pipes,  meters, 
and  regulators;  that  the  pressure  of  gas 
should  be  determined  by  it,  under  supervi- 
sion of  its  superintendent ;  that  ownership  of 
the  regulators  and  all  other  fixtures  placed 
by  it  on  said  premises  should  remain  in  it, 
and  that  it  might  remove  or  replace  the  same 
before  or  after  termination  of  the  contract; 
that,  "as  production  of  gas  wells  and  convey- 
ance of  it  over  long  distance  are  subject  to 
accidents,  interruptions,  and  failures  which 
cannot  be  foreseen  or  prevented  by  any  rea- 
sonable care  or  expenditures,  the  company 
does  not  by  this  contract  undertake  to  fur- 
nish to  the  consumer  a  full  and  uninterrupt- 
ed supply  of  gas  for  the  period  named  here- 
in, but  only  to  furnish  such  a  supply  and  for 
such  length  of  time,  limited  to  the  term 
hereof,  as  its  wells  and  pipe  lines  are  rea- 
sonably capable  of,  it  being  understood  that 
the  company  may  require  a  block  or  discon- 
tinuance of  operations  at  any  time  by  the 
consumer  temporarily.  In  whole  or  in  part, 
without  prejudice  to  its  right  to  continue  its 
supply  to  other  consumers" ;  that  "it  is  ex- 
pressly agreed  by  the  consumer  that  the  com- 
pany shall  not  be  liable  for  any  loss,  damage, 
or  Injury  that  may  result  either  directly  or 
indirectly  from  such  shortage  or  interrup- 
tions" ;  that  *'the  company  shall  not  be  liable 
to  the  consumer  or  to  any  other  person  for 
any  loss,  damage  or  injury  resulting  from  the 
use  of  the  gas  in  the  said  plant,  all  risks  in 
the  said  use  being  assumed  by  the  consumer." 

The  declaration  is  in  two  counts.  The 
only  charges  of  negligence  are  that  the  de- 
fendant negligently  permitted  gas  to  pass 
through  the  plaintiff's  pipes,  etc,  in  such 
quantities,  and  at  such  pressure,  that  the 
same  were  rent  asunder,  causing  escape  of 
gas,  and  consequent  ignition  and  destruction 
of  the  factory;  and  that  it  permitted  its 
regulators  and  other  fixtures  to  be  and  re- 
main out  of  proper  order  and  repair,  so  that 
an  excessive  pressure  of  gas  passed  into  the 
pipes  and  fittings  of  plaintiff,  causing  igni- 
tion and  destruction  of  the  factory.  The 
declaration  does  not,  as  stated  by  plaintiff's 
counsel,  charge  negligent  and  inadequate  con- 
struction by  the  defendant  of  its  system  of 
pipes  and  regulators ;  and  consequently,  even 
if  there  was  evidence  (which  there  was  not) 
to  support  such  charge,  it  could  not  have 
been  submitted  to  the  jury. 

It  is  conceded  that,  if  there  was  evidence 
tending  in  an  appreciable  degree  to  support 
the  charges  of  negligence,  there  was  error 
in  the  judgment  In  support  of  the  first 
charge,  the  plaintiff  relies  upon  the  evidence 
of   its  president  and  other  employ^  that. 


shortly  before  tlie  explosion,  there  was  a 
shortage  of  gas,  resulting  in  complaint  on  its 
part  at  the  office  of  the  defendant,  followed 
shortly.  It  is  claimed,  by  such  quantities  of 
gas  and  pressure  as  could  not  be  resisted  or 
controlled  by  the  pipes  and  fittings  of  the 
plaintiff.  It  is  admitted  that  up  to  that  time 
gas  had  been  furnished  in  reasonably  proper 
quantities  and  at  proper  pressure;  that  all 
pipes,  regulators,  and  meters  of  defendant 
had  performed  their  proper  functions.  There 
is  absolutely  no  evidence  that  the  quantity 
of  gas  and  pressure  at  the  time  of  the  ex- 
plosion were  any  greater  than  usual.  But  it 
is  claimed  that,  after  the  complaint  of  short- 
age, there  was  a  sudden  onrush  of  gas,  caus- 
ing flames  therefrom  in  the  furnaces  and 
ovens  of  the  plaintiff  to  ignite  and  destroy 
the  buildings  and  all  its  property  contained 
therein ;  that  these-  facts,  accompanied  by 
the  further  fact  proven  that  one  of  the  de- 
fendant's regulators  about  the  same  Instant 
exploded  in  the  regulator  house,  furnish  evi- 
dential circumstances  to  make  a  prima  fade 
case  of  negligence  in  the  particular  charged, 
as  these  results  could  not  have  followed  in 
the  ordinary  course  of  events.  But  this 
position  is  met  by  the  evidence  of  the  same 
witnesses  for  the  plaintiff,  one  or  more  of 
whom  say  they  noticed  no  unusual  pressure 
at  their  places  In  the  factory.  One  says  that, 
after  the  flames  came  out  of  the  furnaces 
and  some  of  the  workmen  had  jumped  out  at 
the  windows  of  the  building,  they  crawled 
back,  and  he  turned  the  valves  In  the  fac- 
tory and  the  gas  came  down  nomuU,  whesk 
"the  boys  came  back  laughing  and  joking"; 
and,  speaking  with  respect  to  the  condition 
then  at  the  blow  furnace,  he  says  that,  after 
the  gas  came  on  in  large  quantities,  he  did 
not  close  the  valves  there  entirely,  but  "turn- 
ed them  down  so  the  fire  would  stay  In  the 
furnace,**  and  that  after  he  did  this  he  had 
no  excess  of  gas  at  the  blow  furnace.  This 
same  witness  says  that  the  reason  they  did 
not  shut  off  the  gas  at  the  flattening  oven, 
where  the  flames  were  coming  out  and  set- 
ting flre  to  the  building,  was  because  they 
could  not  get  at  the  valves.  The  valves  had 
been  so  located  that  they  could  not  be  reach- 
ed under  the  clrcimistances ;  If  th^  had 
been  placed  differently,  plainly  the  gas  could 
have  been  shut  off  there  as  well  as  at  the 
blow  furnace,  and  the  damage  averted;  for 
it  was  not  until  after  failure  to  reach  the 
valves  there  that  they  proceeded  to  the  r^- 
ulator  house  for  the  purpose  of  obtaining 
control  of  the  gas.  He  also  says  "there  was 
nothing  wrong  with  the  line;  the  only  thing 
wrong  was  with  the  gas."  There  is  other  evi- 
dence of  like  character  tending  to  show  no 
unusual  pressure,  but  that,  on  account  of  the 
low  pressure  shortly  prior  to  the  explosion, 
the  valves  in  the  factory  had  all  been  thrown 
wide  open,  and  were  left  In  that  condition 
when  the  gas  came  on  again  In  quantities 
sufficient  to  bring  about  the  conditions  at 
the  time  of  the  explosion.     But  how  aboii5 
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the  regulator  which  exploded?  If  there  was 
no  unusual  pressure  in  the  factory,  the  ex- 
plosion of  the  regulator  we  cannot  assume 
was  due  to  oTerpressure  of  gas  coming 
through  the  line.  But  the  evidence  was  that 
the  president,  with  the  blacksmith  and  an- 
other employ^,  without  notice  to  the  gas  com- 
pany, almost  at  the  instant  the  gas  came  on, 
and  immediately  after  they  had  unsuccess- 
fully attempted  to  reach  the  valTes  at  the 
flattening  oven  to  control  the  gas  there,  raa 
to  the  regulator  house,  where  the  blacksmith, 
by  direction  of  the  president,  suddenly  shut 
oft  the  gates  on  the  outlet  or  low  pressure 
side  of  the  regulator  which  exploded,  and 
that  almost  Instantly  the  explosion  occurred. 
There  are  admissions  by  the  witnesses  for 
the  plaintiff  of  other  prior  interferences  by 
its  employes  with  at  least  one  of  the  regu- 
lators of  the  defendant  in  piling  weights  upon 
it,  against  which  protests  were  made  by  the 
defendant  The  blacksmith  explains  that 
the  reason  why  he  did  not  shut  off  the  inlet 
gates  in  place  of  the  outlet  gates  was  be- 
cause there  was  no  wheel  on  the  inlet  gates; 
that  he  knew  the  proper  thing  to  do  was  to 
shut  off  the  inlet  gates,  but  he  then  had  no 
wrench  with  which  to  do  so.  We  do  not 
think  the  jury  could  have  said,  nor  can  we 
say,  from  this  evidence,  that  there  was  an 
undue  pressure  of  gas.  The  fact  that  it  was 
controlled  by  the  valves  of  the  plaintiff 
where  they  could  be  reached,  and  that  there 
was  no  explosion  of  the  regulator  until  after 
mterference  with  the  gates  in  front  of  it.  It 
seems  to  us  precludes  all  idea  of  undue  pres- 
sure. 

With  respect  to  the  .charge  of  want  of 
proper  repair  of  pii>es,  regulators,  etc.,  there 
is  no  affirmative  evidence  to  support  it  The 
plaintiff  here  relies  entirely  upon  the  fact 
that  the  explosion  occurred,  and  the  regu- 
lator was  blown  open,  and  seeks  to  apply 
the  rule  res  ipsa  loquitur  to  the  fact  of  the 
explosion  in  support  of  both  branches  of  this 
case.  But,  without  more,  we  do  not  think 
this  rule  applicable.  The  defendant  in  its 
contract  had  provided  against  damage  to 
plaintiff  in  the  general  use  of  gas  in  its 
plant  It  was  not  an  insurer  of  the  plain- 
tiff's property.  As  was  held  in  Barrickman 
V.  Oil  Ck).,  45  W.  Va,  634,  32  S.  B.  327.  44  L. 
R.  A.  92,  the  mere  fact  that  a  building  fur- 
nished with  gas  was  set  on  fire  from  the  gas 
is  not  sufficient  to  justify  the  Inference  that 
an  increased  pressure  of  gas  caused  the  fire. 
The  defendant  here  was  engaged  in  lawful 
business,  so  recognized  by  its  contract  with 
the  plaintiff.  The  maintenance  by  it  of  the 
pipes,  meters,  and  regulators  on  the  plain- 
tifTs  premises  was  not  a  nuisance,  although 
employed  In  supplying  the  plaintiff  with  a 
dangerous  agent  The  only  duty  devolving 
upon  it  under  the  law  was  to  exercise  such 
care,  skill,  and  diligence  in  all  its  operations 
as  called  for  by  the  delicacy,  difficulty,  and 
dangerousness  of  the  nature  of  its  business, 
that  injury  or  damage  to  others  might  not  be 


caused  thereby.  Barrickman  v.  Oil  Co.,  su- 
pra; CJosulich  V.  Oil  Co.,  l!22  N.  Y.  118,  25 
N.  E..259,  19  Am.  St  Rep.  475.  The  maxim 
res  ipsa  loquitur  was  not  applied  by  this 
court  in  the  case  of  the  explosion  of  a  boiler 
(Veith  V.  Salt  Co.,  51  W.  V»a.  96,  41  a  B. 
187,  57  L.  R.  A.  410),  nor  in  the  case  of  an 
explosion  of  natural  gas  in  Pennsylvania  (Al- 
legheny Heating  Co.  v.  Rohan,  118  Pa.  223, 
11  Atl.  789);  and  we  can  see  no  reason.  In 
principle,  for  applying  it  to  the  case  of  an 
exploded  gas  regulator.  The  application  of 
this  rule  de];)ends  upon  the  facts  and  circum- 
stances in  each  individual  case ;  but  the  bare 
fact  of  the  explosion  of  the  regulator  here, 
which,  up  to  the  moment  of  the  accident  had 
performed  its  functions  properly,  was  not  a 
circumstance  from  which  the  jury,  if  the 
evidence  had  been  submitted  to  it,  could 
properly  have  inferred  negligence  as  to  the 
pressure  of  gas  or  repair  of  the  instrument 
itself.  Whether  there  was  contrI>)utory  neg- 
ligence of  the  plaintiff  we  need  not  say,  as  we 
find  no  evidence  of  negligence  of  the  defendant 
What  caused  the  explosion  of  the  regulator 
we  do  not  know.  It  may  have  been  due  to 
the  sudden  turning  off  of  the  gates  by  the 
plaintiff's  employ^,  or  to  circumstances  and 
conditions  over  which  the  defendant  had  no 
control  or  power  of  prevention.  If  the  for- 
mer, it  was  due  to  tlie  negligent  act  of  plain- 
tiff; if  the  latter,  defendant  could  not  be 
held  liable;  in  neither  event  could  the  jury, 
have  been  justified,  upon  the  evidence,  in 
giving  a  verdict  for  the  plaintiff.  We  there- 
fore affirm  the  judgment 


(6S  W.  Va.  158) 
JOHN  V.  BLKINS  et  al.« 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec  10,  1907.) 

1.  Vendor  and  Pt7B0HASEB--Ck)NTBACT— Con- 
STBXTcnoN — Option. 

An  agreement  dated  December  11,  1902, 
contains  tne  following  provisions:  "In  consid- 
eration of  one  dollar  in  hand  paid,  and  for  the 
further  consideration  of  one  hundred  and  fifty 
dollars  per  acre  for  each  and  every  acre  used  hj 
said  second  parties  for  a  R.  R.  over  the  prem- 
ises hereinafter  mentioned,  and  to  be  paid  upon 
delivery  of  a  general  warranty  deed  after  notice 
of  acceptance  by  said  second  parties.  ♦  •  • 
It  is  further  agreed  by  and  between  the  parties 
hereto  that  if  a  railroad  is  not  commenced  or 
constmcted  across  said  land  within  twelve 
months  from  this  date,  then  this  contract  shall 
be  null  and  void  and  of  no  effect  but  on  the 
other  hand  if  the  road  is  commenced  or  con- 
structed within  twelve  months  from  this  date, 
across  said  land,  then  said  second  party  shall 
be  entitled  to  hold  said  strip  of  land  in  fee 
simple,  and  said  second  party  agrees  to  pay  a 
reasonable  damage  if  there  be  any  damages  done 
to  the  buildings  now  standing,  and  it  is  further 
agreed  in  the  event  that  the  said  second  parties 
fail  to  complete  said  R.  R.  within  24  months 
from  this  aate,  then  said  second  parties  shall 
pay  to  said  first  party  a  forfeit  or  penalty  of 
two  hundred  dollars  for  every  year  said  second 
parties  fail  to  complete  said  R.  R."  No  notice 
of  acceptance  was  ever  given  by  the  parties 
of  the  second  part,  nor  was  such  railroad  com- 
menced or  constmcted  across  said  land  within 

•  Rehearing  denied  January  7,  1908. 
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the  time  mentioned.    Beld  such  agreement  was 
an  option  and  not  an  executory  contract. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
yol.  48,  Vendor  and  Purchaser,  |  87.] 

2.  Same— Action— Pleading. 

A  declaration  in  an  action  of  assumpsit, 
brought  on  such  agreement  at  the  end  of  uiree 
years  from  the  date  thereof,  to  recover  the 
penalty 'of  $200  for  the  failure  of  defendants 
lor  the  first  year  after  the  expiration  of  the  24 
months  to  complete  said  railroad  is  bad  on  de- 
murrer. 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Monongalia  County. 

Action  by  Lemuel  N.  John  against  Davis 
Blkins  and  George  C.  Sturgiss.-  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

B.  M.  Bverly  and  W.  S.  John,  for  plaintiff 
in  error.  Glasscock  ft  Glasscock  and  Frank 
P.  Corbin,  for  defendants  in  error. 

McWHORTER,  J.  This  was  an  action  of 
assumpsit  brought  by  Lemuel  N.  John  in  the 
circuit  court  of  Monongalia  county  against 
Davis  Elkins  and  George  C  Sturgiss  upon 
the  following  agreement  in  writing: 

'This  agreement  made  and  entered  into 
this  11  day  of  December,  1902,  between  L. 
N.  John,  of  the  first  part,  and  Davis  Blkins 
and  George  C.  Sturgiss,  of  the  second  part, 
witnesseth  that  in  consideration  of  one  dol- 
lar in  hand  paid  and  for  the  further  consid- 
eration of  one  hundred  fifty  dollars  per  acre 
for  each  and  every  acre  used  by  said  second 
parties  for  a  B,  B.  over  the  premises  herein- 
after mentioned  and  to  he  paid  upon  delivery 
of  a  general  warranty  deed  after  notice  ot 
acceptance  hy  said  second  parties,  which  land 
so  used  shall  include  all  land  hettoeen  the 
fences  inclosing  said  road,  and  the  benefits 
and  advantages  which  will  accrue  to  the  par^ 
ty  of  the  first  part  by  the  construction  of  a 
proposed  railroad  through  the  lands  of  the 
parties  of  the  first  part  by  the  party  of  the 
second  part,  or  their  assigns,  the  party  of 
the  first  part  hereby  agrees  to  sell  and  con- 
vey to  the  said  party  of  the  second  part  the 
following  described  real  estate,  to  wit:  A 
strip  of  land  66  feet  wide  at  the  graded  sur- 
face of  the  railroad  of  the  party  of  the  sec- 
ond part  to  be  constructed  over  the  lands  of 
the  party  of  the  first  part,  said  location 
through  said  tract  of  land  to  be  determined 
by  the  engineer  of  the  said  second  party  or 
their  assigns,  situate  in  Cass  district,  Mo- 
nongalia county,  state  of  W.  Va.,  adjoining 
lands  of  Sample  Heirs  and  Waters  and  River, 
estimated  to  contain  2%  acres,  more  or  less, 
that  is  to  say,  so  as  not  to  unnecessarily  in- 
jure or  close  any  other  possible  right  away 
through  the  said  land  of  L.  N.  John  the  said 
railroad  shall  erect  and  maintain  substantial 
fence  on  each  side  of  said  railroad  if  requir- 
ed by  said  first  parties  and  it  is  further 
agreed  that  said  second  parties  shall  so  con^ 
struct  a  culvert  at  the  run  on  said  premises, 
that  said  first  party  shall  have  a  passage 
way  for  Uve  stock  to  and  from  the  river  over 


a  solid  bed  bottom,  and  to  make  and  main- 
tain one  crossing  over  said  R.  R.  It  'is  far- 
ther agreed  by  and  between  the  parties  here- 
to that  if  a  railroad  is  not  commenced  or 
constructed  across  said  land  within  twelve 
montiis  from  this  date,  then  this  contract  shall 
be  null  and  void  and  of  no  effect,  btt  <hi  the 
other  band  if  the  road  is  commenced  or  con- 
structed within  twelve  months  from  this 
date,  across  said  land,  then  said  second  party 
shall  be  entitled  to  hold  said  strip  of  land 
in  fee  simple,  and  said  second  party  agrees 
to  pay  a  reasonable  damage  if  there  be  any 
damages  done  to  the  buildings  now-  standing. 
and  it  is  further  agreed  in  the  event  that  the 
said  second  parties  fail  to  complete  said  R, 
R.  within  24  months  from  this  date^  then  said 
second  parties  sliall  pay  to  said  jflrst  party 
a  forfeit  or  penalty  of  tuw  hundred  doUars 
for  every  year  said  second  parties  fail  to 
complete  said  R,  R. 

**In   witness   whereof  the   parties   hereto 
have  hereunto  affixed  their  signatures  and 
seals  the  day  and  year  first  above  written. 
''[Seal.]      Lemuel   N.  John,        [Seal.] 
"[Seal.]      Davis  Blkins,  [Seal.] 

"George  C.  Sturgiss, 
"Per  J.  L.  Hatfield,  Agent." 

The  portions  of  said  contract  italicized  are 
the  portions  alleged  by  plaintiff  to  have  been 
written  in  ink. 

The  purpose  of  the  suit  is  to  enforce  the 
payment  of  the  penalty  of  $200,  as  provided 
in  said  agreement,  for  the  year  ending  with 
December  11,  1905,  being  the  first  year  for 
which  plaintiff  claims  the  penalty  after  the 
24  months  from  the  date  of  the  agreement 
had  expired  within  which  the  railroad  should 
be  completed. 

The  declaration  contains  three  special 
counts  upon  said  writing,  besides  the  com- 
mon counts.  The  defendants  appeared  and 
demurred  to  the  declaration  and  to  eadi 
count  thereof,  in  which  demurrer  plaintiff 
joined,  which  being  heard  the  court  sustain- 
ed the  demurrers  as  to  the  first,  second,  and 
third  counts,  and  overruled  the  same  as  to 
the  other  counts,  when  the  plaintiff  declined 
to  amend  his  declaration,  and  waived  all  the 
other  counts,  and  asked  that  the  case  be  dis- 
missed ajs  to  them,  which  was  done.  The 
judgment  of  the  court  was  then  tliat  the 
plaintiff  take  nothing  by  his  action,  and  that 
the  same  be  dismissed  with  costs  to  the  de- 
fendants. 

Plaintiff  brings  the  case  to  this  court  upon 
writ  of  error,  and  says  the  court  erred  in 
sustaining  the  demurrer  and  dismissing  the 
action,  and  also  in  holding  that  the  plaintiff 
was  not  entitled  to  recover  the  sum  stipulat- 
ed to  be  paid  as  liquidated  damages  for  de- 
lay. The  agreement  seems  to  have  been  a 
printed  form  with  certain  parts  written  in 
with  pen  and  ink.  The  last  clause  of  the 
last  paragraph  In  the  agreement  relating  t» 
the  penalty  of  $200,  for  each  year  of  failure 
to  complete  the  railroad,  being  so  writtea 
with  pen  and  ink,  the  plaintiff  in  error  re- 
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lies  upon  the  principle  governing  contracts, 
that  the  words  written  with  pen  and  ink  up- 
on a  printed  form  will  be  given  effect  over 
conflictory  printed  words,  which  as  a  prin- 
ciple win  not  be  disputed;  but  to  ascertain 
the  intention  of  the  parties  the  whole  con- 
tract must  be  taken  and  considered  together. 
Was  it  the  intention  of  the  parties  that  the 
rallrdad  should  be  built  in  any  event,  al- 
though the  parties  of  the  second  part  should 
not  accept  the  land  for  the  right  of  way,  not 
having  given  notice  of  acceptance  of  the 
offer  to  sell  the  land?  There  Is  also  written 
In  ink  a  provision  in  the  first  paragraph  ot 
the  agreement  relating  to  the  consideration 
for  the  land  proposed  to  be  purchased,  '*to 
be  paid  upon  delivery  of  a  general  warranty 
deed  after  notice  of  acceptance  by  said  sec- 
ond parties."  From  this  language  it  would 
seem  that  the  agreement  was  only  a  proposal 
on  the  part  of  the  plaintiff  to  sell  to  the  de- 
fendants the  right  of  way,  and  the  same  was 
not  to  be  conveyed  to  them  until  notice  of  ac- 
ceptance of  the  proposition  by  the  parties  of 
the  second  part.  This  notice  was  not  given, 
and  It  is  not  alleged  that  it  was  given. 

The  proposal  to  sell  or  to  purchase,  if  you 
please,  the  land  mentioned  in  the  agreement 
was  for  a  definite  purpose — that  was,  the 
building  of  a  railroad — and  it  was  specifical- 
ly agreed  between  the  parties  by  a  provision 
written  with  pen  and  Ink  that  it  was  **to  be 
paid  upon  delivery  of  a  general  warranty 
deed  after  notice  of  acceptance  by  said  sec^ 
ond  parties."  This  amounts  to  nothing  more 
than  a  proposal  to  sell  the  land  to  the  de- 
fendants in  case  they  concluded  to  accept 
the  same  and  to  give  notice  of  such  accept- 
ance. In  Dyer  v.  Duffy,  39  W.  Va.  148,  Syl^ 
pt  2,  19  S.  B.  540,  24  L.  R.  A.  839,  it  is 
held:  "A  mere  proposal  to  sell  land  does 
not  become  a  sale  until  acceptance,  and  no- 
tice of  acceptance  given  the  proposer."  To 
constitute  a  contract  there  must  be  an  offer 
and  also  an  acceptance.  See  Dyer  v.  Duffy, 
supra;  Weaver  v.  Burr,  31  W.  Va.  736,  8 
S.  E.  743,  3  L.  B.  A.  94;  Barrett  v.  Mc- 
Allister, 33  W.  Va.  738,  11  S.  E.  220;  and 
Hanly  v.  Watterson,  39  W.  Va.  214,  19  S.  B. 
536.  In  McMillan  v.  Philadelphia  Co.,  159 
Pa.  142,  28  Atl.  220,  the  distinction  is  drawn 
between  an  option  and  a  contract  of  sale  or 
lease.  It  is  there  said:  "An  option  is  an 
unaccepted  offer.  It  states  the  terms  and 
conditions  on  which  the  owner  Is  willing  to 
sell  or  lease  his  land,  if  the  holder  elects 
to  accept  them  within  the  time  limited.  If 
the  holder  does  so  elect,  he  must  give  notice 
to  the  other  party,  and  the  accepted  offer 
thereupon  becomes  a  valid  and  binding  con- 
tract If  an  acceptance  is  not  made  within 
the  time  fixed,  the  owner  is  no  longer  bound 
by  his  offer,  and  the  option  is  at  an  end." 
Rivers  v.  Sugar  Co.,  52  La.  Ann.  762,  27 
South.  118;  Schlleder  v.  Dielman,  44  La. 
Ann.  462,  10  South.  934;  21  A.  &  E.  E.  L. 
925,  926.  No  notice  of  acceptance  having 
boen  given  according  to  the  terms  of  the 


agreement,  and  no  railroad  having  been  com- 
menced or  constructed  across  said  land  with- 
in 12  months  from  the  date  of  the  agreement, 
ft  according  to  its  own  express  terms,  the  same 
became  '*null  and  void  and  of  no  effect"  Of 
course,  this  rendered  the  whole  agreement 
void;  the  agreement  not  having  become  a 
contract,  the  penalty  provided  for  in  the  last 
paragraph  became  inoperative  and  nonen- 
forceable.  Yet  it  is  insisted  by  plaintiff  in 
error  that  the  provision  in  the  last  clause 
of  the  agreement  for  liquidated  damages  is 
legal,  citing  6  Cyc.  17:  "A  provision  for 
liquidated  damages  is  usual  in  buildings  con- 
tracts"; and  also  citing  Foundry  Co.  v. 
Steel  &  Iron  Co.,  58  W.  Va.  62,  51  S.  E.  129, 
and  many  other  authorities.  In  the  case  of 
Foundry  Co.  v.  Steel  &  Iron  Co.,  cited,  there 
was  a  contract  for  the  sale  of  certain  ma- 
chinery and  putting  it  in  place,  and  providing 
for  liquidated  damages  of  $50  for  each  day 
the  selling  company  delayed  the  completloi^ 
and  delivery  of  all  the  machinery  contracted 
by  the  purchasing  company,  and  the  contract 
contained  no  provision  limiting  the  duration 
of  the  period  of  delay;  and  it  is  claimed 
that  the  contract  in  the  case  at  bar  is  iden- 
tical in  these  respects,  fixing  the  liquidated 
damages  at  $200  for  each  year,  and  contain- 
ing no  provision  limiting  the  duration  of  the 
period  of  delay,  and  it  is  Insisted  that  the 
decision  in  that  case  Is  controlling  authority 
upon  the  x)oint  involved  in  case  at  bar.  There 
is  a  wide  difference  in  the  two  cases.  In  the 
Foundry  Company  Case  the  defendant  was 
a  going  concern,  and  contracted  for  the  pur- 
chase of  necessary  machinery  for  its  business, 
and  there  was  a  consideration  in  the  way  of 
losses  in  not  being  able  to  prosecute  its  busi- 
ness In  a  perfect  manner  for  the  lack  of  the 
use  of  the  necessary  machinery.  In  that  case 
the  contract  was  complete  and  in  course  of 
execution,  one  which  could  be  enforced  when 
violated  by  cither  party  and  had  none  of  the 
elements  of  an  option  in  It.  In  case  at  bar, 
the  provision  in  the  agreement  sued  upon, 
to  wit,  the  forfeiture  and  penalty  of  $200  for 
each  year,  was  dependent  upon  the  provision 
for  the  sale  of  the  right  of  way  to  the  par- 
ties of  the  second  part,  which,  not  having 
been  completed  by  notice  of  acceptance  by 
the  said  parties  of  the  second  part,  became 
null  and  void  and  of  no  effect 

It  is  strenuously  insisted  by  plaintiff  in 
error  that  the  defendants  contracted  and 
promised  to  build  a  railroad,  and,  upon  their 
failure  to  complete  the  same  within  24 
months,  then  the  contract  for  the  payment  of 
the  $200  for  each  year  of  such  failure  would 
be  enforceable.  When  the  24  months  frou* 
the  date  of  the  agreement  expired,  the  de 
fendants  had  no  place  to  build  a  railroad 
Their  option  for  the  purchase  of  the  land  ou 
which  to.  locate  it  had  expired,  they  not  hav- 
ing accepted  the  terms  on  which  it  was  offer 
ed.  It  is  said  by  plaintiff  in  error  that  thert 
could  be  no  failure  to  complete  the  railroad 
If  there  was  no  promise  to  build  it,  and  hai^ 
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Ing  promised  to  construct  the  road  the  de- 
fendants were  liable  for  the  penalty  on  their 
failure  to  complete  it  The  building  of  the 
road  was  contingent  upon  the  purchase  of 
the  land  on  which  to  locate  and  build  it,  and 
the  agreement  to  locate  and  construct  the 
railroad  was  necessarily  conditioned  upon 
the  taking  of  the  land  by  the  defendants  for 
the  purposes  of  a  railroad.  The  minds  of 
the  parties  never  met  as  to  the  purchase  of 
the  land,  the  option  was  never  carried  into 
contract  by  acceptance.  The  proposed  en- 
terprise in  which  the  defendants  were  en- 
gaged was  the  building  of  a  continuous  line 
of  railroad  which,  to  be  effective,  would  have 
to  pass  through  and  over  many  other  estates 
and  properties;  and  whether  the  same  should 
be  successfully  prosecuted  depended  upon  the 
success  of  the  parties  interested  In  procuring 
rights  of  way  through  such  other  properties, 
and,  unless  successful  in  procuring  such  other 
rights  of  way,  the  one  they  were  seeking  to 
obtain  through  the  property  of  the  plaintiff 
In  error  would  be  utterly  useless  to  them. 
This  fact  alone  stamps  the  agreement  con- 
taining the  provision  for  acceptance  of  the 
offer  as  an  option,  and  renders  the  provision 
for  notice  of  acceptance  of  the  first  Impor- 
tance as  disclosing  the  true  intent  of  the  par- 
ties, and  is  a  complete  answer  to  the  conten- 
tion of  the  plaintiff  in  error  that  *'the  court 
should  regard  the  occasion  which  gave  rise 
to  the  contract,  the  obvious  design  of  the  par- 
ties, and  the  object  to  be  attained  as  well  as 
the  language  of  the  instrument  itself,  and 
give  the  Instrument  that  construction  which 
will  effectuate  the  real  intent  and  meaning 
of  the  parties*' ;  and,  in  support  of  the  con- 
tention, cite  Cobbs  v.  Fontaine,  8  Rand.  484, 
Railroad  Co.  v.  Railroad  Co.,  96  Va.  693,  32 
S.  E.  485,  44  L.  R.  A.  297,  Oas  Go.  T.  Oil  Ck>., 
56  W.  Va.  402,  49  S.  E.  548,  and  Bailey  v. 
Hill,  77  Va.  492. 

It  is  Insisted  that  If  the  court  should  be 
of  the  opinion  that  the  written  and  printed 
clauses  of  the  contract  are  consistent,  and 
that  the  contract  can  be  construed  so  as  to 
give  effect  to  both  clauses,  then  the  principles 
announced  in  the  case  of  Roberts  v.  Bettman, 
45  W.  Va.  143.  30  S.  E.  95,  apply  to  this 
case.  We  are  unable  to  see  bow  the  princi- 
ples decided  in  that  case  can  be  applied  to 
this  case.  In  Roberts  v.  Bettman,  the  con- 
tract in  question  was  an  oil  and  gas  lease, 
and  the  object,  on  the  part  of  the  lessor,  was 
to  have  his  property  developed  as  an  oil  and 
gas  property  and  it  was  presumptively  the 
intent  of  the  lessee  to  so  develop  it,  which 
development  could  be  effected  independently 
of  all  other  properties,  and  could  be  opera t'^d 
for  the  purposes  of  the  lease  whether  any 
other  property  in  the  neighborhood  of  it  was 
developed  or  not.  Not  so  in  case  at  bar. 
Unless  the  defendants  could  succeed  in  ob- 
taining a  continuous  right  of  way  through 
the  various  estates  lying  between  the  points 
the  railroad  was  intended  to  run,  the  right 


of  way  through  plaintiff's  property  alone 
would  be  utterly  useless  to  the  defendants, 
and  the  railroad,  if  buUt  over  plaintlfTs 
Improperly,  would  likewise  have  been  of  no  use 
to  him  in  developing  the  coal  and  other  prod- 
ucts upon  his  property.  Plaintiff  suffered  no 
loss  or  damage.  His  land  and  the  title  there- 
to were  left  free  from  Incumbrance  by  rea- 
son of  the  agreement  being  rendered  void. 
Where  was  the  consideration  passing  from 
plaintiff  to  defendants  which  would  make  the 
alleged  promise  to  build  the  road  binding  up- 
on them?  "A  valuable  consideration  is  the 
relinquishment  by  the  promisee  of  some  right 
wliich  he  may  lawfully  exercise  or  enforce, 
or  the  incurring  of  some  risk  or  trouble  at 
the  instance  of  the  promissor.'*  County  Court 
T.  Hall,  51  W.  Va.  269,  41  S.  B.  119. 

We  find  no  error  in  the  Judgment  of  th* 
circuit  court,  and  the  same  is  affirmed. 


(62  W.  Va.  476) 
CHEtJVRONT  V.  HORNER  et  aL 

(Supreme  Conrt  of  Appeals  of  West  Virginia. 

Nov.   12,    1907.     Rehearing  Denied 

Jan.  7,  1908.) 

1.  Judges— DisQUALiFicATioiv. 

To  disqualify  a  Judge  from  hearing  a  cause, 
because  of  his  interest  therein,  it  must  appear 
that  such  interest  is  in  the  subject-matter  of  the 
cause,  and  not  merely  in  a  legal  question  involv- 
ed therein. 

[Ed.  Note.— For  cases  hi  pomt,  see  Cent  Dig. 
vol.  29,  Judges,  |§  184-207.1 

2.  JuBT— Right  to  Jubt  TaiAi^PRAUDUiJBin 

CONVKTANCBS. 

The  statute  (section  2,  a  133,  Code  1899: 
Code  1906,  S  4005)  giving  a  creditor  right  to 
attack  a  fraudulent  conveyance  before  judgment 
on  his  claim  does  not  deny  right  of  trial  by  Jury, 
since  such  suit  as  therein  provided  for  is  baeed 
upon  fraud,  and  a  court  of  equity  has  jurisdic- 
tion of  the  subject-matter  of  the  suit. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  31,  Jury,  fi  73.] 

8.  PBiNciPiki<  AND  Agent  — MoNKT  Paid  to 

AOBNT— RbCOVEBT. 

If  money  has  been  paid  to  an  a^oit  for 
the  use  of  his  principal,  the  legality  of  the  ac- 
tion of  which  it  is  the  fruit  or  with  which  it 
was  connected  does  not  affect  the  right  of  the 
principal  to  recover  it. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent,  |  160.] 

4.   CONTBACTS— PaBTIES   IN    PABI   DeUCTO. 

The  maxim  *'In  pari  delicto  potior  est  con- 
ditio defendentis"  applies  only  as  between  the 
immediate  parties  to  an  illegal  contract,  and 
therefore  does  not  govern  where  the  suit  is  by 
one  of  such  parties  to  recover  money  received 
by  a  third  party  in  respect  of  the  illegal  con- 
tract. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  §§  684-689.) 

6.  Tbust— Evidence  to  Establish. 

The  uncorroborated  testimony  of  the  hus- 
band and  wife  is  insuflScient  to  establish  an  ex- 
press trust  in  favor  of  the  wife  in  prr.pertT  pur- 
chased in  the  name  of  the  husband  against  a 
creditor  of  the  husband  seelcing  to  subject  such 
property  to  the  payment  of  his  debt. 

TEd.  Note.— For  cases  in  point,  see  Gent.  Die 
vol.  47,  Trusts,  |§  66-68.] 

(Syllabus  by  the  Court) 
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Appeal  froin  Circuit  Court,  Doddridge 
County. 

Bill  by  Joseph  Cheuyront  against  William 
J.  Horner  and  others.  Decree  for  plaintiff* 
and  defendants  William  J.  Homer  and  Man- 
gle Homer  appeal.    Affirmed. 

J.  y.  Blair,  for  appellants.  Millard  F. 
Bnider,  for  appellee. 

ROBINSON,  J.  In  the'  circuit  court  of 
Doddridge  county,  at  the  October  rules,  1904, 
Joseph  Cheuvront  instituted  this  suit  In 
chancery,  presumably  under  section  2,  c.  133, 
Code  1899  (Code  1906y  fi  4005),  for  the  pur- 
pose of  enforcing  a  daim  against  William  J. 
Homer,  and  in  pursuance  of  such  object  to 
set  aside  and  cancel,  as  made  in  fraud  of 
his  rights  as  a  creditor  of  said  Homer,  cer- 
tain transfers  of  real  estate  and  personal 
property  made  by  said  Homer  to  his  wife, 
Maggie  Homer. 

It  may  be  proper  to  make  reference  to  the 
opinion  of  this  court  in  the  case  of  Cheuy- 
ront y.  Cheuvront,  64  W.  Va.  171,  46  S.  B. 
238,  for  a  statement  of  the  facts  explaining 
the  source  of  this  litigation.  It  is  useless 
for  us  to  repeat  them  at  length  here.  To  a 
great  extent,  in  the  yiew  we  take  of  this  case, 
th^  have  nothing  to  do  with  it  It  is  there 
shown,  as  it  is  shown  in  this  suit,  that  Joseph 
Cheuvront,  on  the  30th  day  of  October,  1899, 
placed  In  the  hands  of  William  J.  Homer 
the  sum  of  $750  with  which  to  compromise  a 
certain  divorce  suit  then  pending  between 
said  Joseph  Cheuvront  and  his  wife,  Elissa- 
beth  Cheuvront,  and  took  his  receipt  for  such 
sum,  in  which  receipt  there  are  certain  stip- 
ulations hereinafter  referred  to;  that  said 
Homer  went  to  Parkersburg,  where  the  said 
Elizabeth  resided,  and  where  his  wife  then 
also  resided,  it  being  shown  that  there  was 
intimacy  between  these  two  women,  taking 
with  him  a  contract  which  had  been  prepared 
by  the  attorney  of  Joseph  Cheuvront,  and 
which  affected  materially  the  rights  of  the 
wife  in  her  husband's  property,  and,  to  use 
the  langyage  then  employed  by  the  parties, 
compromised  said  divorce  suit ;  and  that  'the 
said  Elizabeth  was  induced  by  the  said  Hor- 
ner and  his  wife  to  execute  the  same.  This 
contract  expressed  a  consideration  of  $750, 
but  only  $400  of  such  sum  so  furnished  him 
by  Joseph  Gheuvront  was  paid  Elizabeth 
Cheuvront  by  Homer,  and  he  retained  from 
the  $750  the  residue  of  $350,  less  $5  paid  to 
the  notary  for  taking  the  acknowledgment, 
and  less  the  further  sum  of  $18  afterwards 
paid  by  Homer  on  certain  costs  of  said  di- 
vorce suit  Subsequently,  at  the  suit  of  said 
Elizabeth,  the  contract  so  obtained  was  set 
aside  and  annulled  by  a  decree  of  the  circuit 
court  of  Harrison  county,  which  was  affirmed 
upon  appeal  to  this  court  reported  as  afore- 
said, as  having  been  obtained  by  fraud  upon 
the  said  Elizabeth  Cheuvront  Thereupon, 
after  the  affirmance  of  said  decree,  this  suit 
was  instituted  to  recover  back  the  money  so 


placed  in  the  hands  of  said  Homer,  and  to 
recover  the  costs  and  expenses  to  which 
Jos^h  Cheuvront  had  been  put  in  the  suit  to 
set  aside  and  annul  said  contract  In  that 
suit  Joseph  Cheuvront  maintained,  as  he  does 
in  this  suit  that  whatever  fraud  was  com- 
mitted in  the  procurement  of  the  execution 
of  said  contract  from  the  said  Elizabeth  was 
the  act  of  the  said  Homer  and  wife,  and  not 
his,  and  that  Homer  was  only  authorized  by 
him  to  pay  her  the  full  sum  Intrusted  to  his 
hands  for  the  purpose  aforesaid,  in  case  she 
would  execute  the  contract  and  was  not  au- 
thorized by  him  to  make  any  other  repre- 
sentations. Certain  it  is,  however,  that  said 
Homers  not  only  deceived  the  said  Elizabeth 
as  to  the  amount  for  which  the  contract 
called,  but  to  induce  her  to  sign  same,  rep- 
resented that  her  husband  would  immediately 
oome  and  reside  with  her  again.  In  fact 
there  is  a  long  story  connected  with  all  this, 
enough  of  which  Is  shown  in  said  former 
opinion  for  the  purposes  of  this  case,  and 
really  little  of  which  pertains  to  the  real 
questions  now  before  this  court  Joseph 
Cheuvront  was  held,  by  the  adjudication  in 
the  suit  to  set  aside  said  contract  to  be 
bound  by  the  act  of  Horner,  who  was  held 
to  be  his  agent  in  the  transactions  aforesaid, 
and,  further  than  setting  aside  said  contract 
the  court  refused  to  decree  jto  him  the  re- 
turn of  t!he  $400  paid  to  his  wife  as  afore- 
said, or,  in  legal  language,  to  place  the  par- 
ties in  statu  quo.  The  reasons  for  this  are 
clearly,  stated  by  the  learned  judge  of  this 
court  through  whom  that  opinion  was  handed 
down. 

In  the  plalntifTs  bill  his  claim  is  founded 
upon  the  receipt  given  him  by  Homer  for  the 
$750,  in  which  writing  It  is  expressed  that 
the  said  sum  is  to  be  used  in  such  compro- 
mise, and  to  be  paid  Elizabeth  Cheuvront  in 
case  she  signed  the  contract  and  in  which 
Homer  guaranteed  to  return  to  Joseph  Cheu- 
vront said  sum  "in  case  same  should  be  lost 
or  any  accident  to  same,  if  not  paid  to  her 
upon  said  compromise."  The  bill  also  sets 
up  the  fact  that  plaintiff  had,  prior  to  the  fil- 
ing of  the  bill.  Instituted  an  action  at  law  in 
said  circuit  court  of  Doddridge  county  upon 
his  aforesaid  claim,  for  $1,000,  in  assumpsit 
against  said  Homer,  and  claims  that  he  had 
office  judgment  which  became  final  and  was 
erroneously  set  aside.  It  appears,  however, 
that  plaintiff's  contention  In  this  particular 
Is  not  well  founded,  and  that  he  must  rest 
upon  his  right  to  recover  In  this  suit  In  fact 
his  counsel  has,  we  infer,  abandoned  that 
contention.  The  plaintiff's  bill  also  exhibits 
the  record  and  opinion  In  said  former  case, 
which  are  asked  to  be  read  in  connection 
therewith.  This  fact  it  is  Important  to  note 
here,  as  appellants  insist  that  It  is  thereby 
disclosed  that  the  money  which  Homer  re- 
ceived from  Cheuvront  as  aforesaid  and  now 
demanded  back  was  paid  Homer  for  an  il- 
legal purpose,  and  that  therefore  the  law 
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giyes  no  action  therefor.  The  bill  further 
charges  that,  after  the  adjournment  of  the 
term  at  which  said  office  judgment  was  set 
aside,  the  said  Horner,  on  the  11th  day  of 
August,  1904,  with  intent  to  hinder,  delay, 
and  defraud  plaintiff  from  collecting  his  debt, 
l^  deed  of  that  date,  conveyed  to  M.  K.  Hor^ 
ner,  trustee,  a  certain  lot  or  parcel  of  ground 
in  the  town  of  West  Union,  on  which  Horner, 
his  wife,  and  family  resided,  and  a  drug  store 
In  said  town,  and  all  fixtures  and  appur- 
tenances connected  therewith,  and  the  soda 
fountain  therein,  for  a  pretended  considera- 
tion, and  that,  in  furtherance  of  his  purpose 
to  hinder,  delay,  and  defraud  plaintiff,  the 
said  M.  K.  Horner,  trustee,  on  the  next  day 
conveyed  the  whole  of  said  property  as  de- 
scribed in  said  deed  to  Maggie  Homer,  the 
wife  of  the  said  William  J.  Homer.  The 
said  M.  K.  Homer,  tmstee,  is  shown  to  be 
the  brother  of  William  J.  Horner.  The  bill 
Is  distinct  and  definite  in  its  averments  of 
facts  constituting  a  fraud  upon  the  creditors 
of  William  J.  Horner,  by  the  transfers  of  the 
property  aforesaid,  and,  after  making  proper 
averments  relative  to  a  vendor's  lien  which 
rested  upon  the  property,  prays  for  a  -decree 
against  William  J.  Homer,  requiring  him  to 
pay  complainant  the  debt  in  question,  and 
that  the  conveyances  aforesaid  be  set  aside 
and  declared  null  and  void  as  to  plaintiff's 
claim,  and  the  said  property  sold  to  satisfy 
the  debt,  and  for  general  relief. 

A  demurrer  to  the  bill  was  Interposed  In  be- 
half of  the  said  William  J.  Homer  and  Mag- 
gie Homer,  and  as  ground  thereof  they  as- 
signed want  of  equity  Jurisdiction,  multifa- 
riousness, want  of  sufficient  averments,  and 
omissions.  The  demurrer  was  overruled,  and 
a  day  given  to  answer.  William  J.  Homer 
and  Maggie  Horner  filed  their  Joint  and  sepa- 
rate answer  to  the  bill,  and  such  answer  de- 
nies the  claim  of  plaintiff  and  the  charges  of 
fraud  in  the  transfers  of  the  property  afore- 
said by  Horner  to  his  wife.  It  admits  that 
the  $360,  less  the  two  small  deductions,  was 
retained  by  Homer,  and  claims  the  same  as 
compensation  for  his  services  in  getting  said 
contract  signed*  It  denies  the  right  of  re- 
covery, also,  in  effect,  upon  the  maxim  ''In 
psri  delicto  potior  est  conditio  defendentis." 
The  answer  is  definite  and  concise  in  its 
averments  in  meeting  the  allegations  of  the 
plaintiff's  bill,  and  particularly  in  resistance 
of  the  charges  of  fraudulent  conveyances, 
averring  that  the  property  had  been  really 
purchased  by  said  Maggie  Homer,  and  the 
cash  payment  actually  paid  by  her  from  her 
separate  estate;  that  the  deed  was  made  to 
her  husband,  with  the  understanding  and 
agreement  between  her  and  him  that  he 
would  secure  her  therein,  and,  in  considera- 
tion of  her  funds  already  applied  thereon  and 
other  money  he  had  borrowed  from  her,  that 
he  agreed  to  convey  and  have  conveyed  to  her 
in  legal  form  the  property  aforesaid ;  that  he 


had  neglected  from  time  to  time  to  do  this, 
imtll  she  Insisted  on  consummating  the  agree- 
ment, which  respondents  say  was  done  by  the 
said  conveyances  charged  by  the  complainant 
to  be  fraudulent. 

,  There  was  a  general  replication  to  the  an- 
swer, and  testimony  taken,  the  greater  part 
of  which  relates  to  the  question  of  whether  or 
not  the  conveyances  from  Homer  to  his  wife, 
through  the  instrumentality  of  his  brother  as 
trustee,  are  fraudulent  Upon  the  hearing  of 
the  cause  the  court  entered  a  decree,  on  the 
18th  day  of  September,  1906.  finding  that  the 
plaintiff  is  entitled  to  recover  from  the  de- 
fendant William  J.  Homer  the  sum  of  $35a 
less  the  $18  paid  as  hereinbefore  mention- 
ed, with  interest  from  the  22d  day  of  No- 
vember, 1899,  aggregating  the  sum  of  $447.- 
90,  and  that  the  conveyances  aforesaid,  and 
each  of  them,  should  be  set  aside  in  so  far 
as  they  affect  said  debt  so  found;  and  there- 
upon decreed  that  the  said  Horner  should 
pay  to  the  said  plaintiff  tbe  aforesaid  sum. 
with  interest  until  paid,  and  the  costs  of  suit, 
and  fixed  the  same  as  a  lien  upon  the  real  es- 
tate described  in  the  bill,  second  in  priority 
to  a  vendor's  lien  in  favor  of  Lewis  Maxwell 
by  said  decree  properly  ascertained  and  fixed; 
and  further  adjudged  and  decreed  that  the 
conveyances  aforesaid  were  fraudulent,  noli, 
and  void  in  so  far  as  they  affect  the  debt  de- 
creed to  plaintiff,  and,  after  giving  «  day  to 
the  said  Homer,  or  some  one  for  him,  to  make 
payment,  directed  a  sale  in  case  default 
should  be  made. 

It  is  assigned  that  the  court  erred  in  hear- 
ing and  deciding  the  cause,  because  of  such 
Interest  of  the  Judge  therein  as  to  disqualify 
him.  It  is  claimed  that  one  of  the  depoei- 
tions  in  the  suit  to  set  aside  and  cancel  said 
contract  between  Joseph  Cheuvront  and 
Enizabeth  Cheuvront  discloses  that  the  Judge 
of  said  court,  prior  ta  his  taking  office,  bad 
been  one  of  a  firm  of  counsel  for  the  said 
Elizabeth  Cheuvront  in  the  divorce  suit 
which  was  undertaken  to  be  compromised  as 
hereinbefore  stated;  and  this  Is  the  only 
charge  of  disqualification  made.  There  la 
notmng  in  the  record  to  show  that  the  party 
there  mentioned  as  such  counsel  was  at  the 
hearing  of  this  cause  the  same  person  as  tbe 
Judge  of  the  circuit  court,  and  such  assign- 
ment of  error  is  therefore  groundless.  Bnt, 
assuming  such  to  have  been  the  fact,  and  the 
point  properly  presented,  it  comes  within  no 
rule  that  would  disqualify  a  Judge.  23  Cyc 
586 ;  Work  on  Courts  and  Their  Jorisdlctioii, 
p.  396.  To  disqualify,  tfie  interest  of  tbe 
Judge  must  be  a  pecuniary  one.  It  most  be 
in  the  subject-matter  of  the  cause,  and  not 
merely  in  a  legal  question  therein  involved. 
Forest  Coal  Company  v.  Doolittle,  Jodge,  5# 
W.  Va.  210, 46  S.  B.  238. 

It  is  also  Insisted  that  the  demurrer  to  tbe 
bill  should  have  been  sustained;  but  we  find 
this  bill  to  be  an  ordinary  one  for  the  eqalta- 
ble  remedy  given  by  section  2,  c  133,  Code 
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1899  (Code  1006,  8  4005),  and  that  it  is  amply 
sufficient  in  its  averments  in  the  premises. 
There  is  no  denial  of  the  right  of  trial  by 
jTU7  in  a  suit  of  this  character,  as  Insisted 
by  appellants,  as  it  is  the  charge  of  fraud 
that  gives  such  suit  life  and  being.  It  is 
based  upon  fraud,  a  well-recognized  ground 
of  equity  Jurisdiction.  Broderick  v.  Broder- 
ick,  28  W.  Va.  378;  CecU  v.  Clark,  44  W.  Va. 
669,  80  S.  El  216.  The  allegations  of  fraudu- 
lent conveyances  for  the  purpose  of  hindering 
and  delaying  plaintiff  in  the  collection  of  his 
debt  give  plaintiff  the  right  to  maintain  this 
suit,  before  Judgment  on  his  claim,  provided 
he  proves  the  allegations  of  his  bill.  Hogg's 
Bq.  Prin.  8  183;  Tuft  v.  Pickering,  28  W.  Va. 
330;  Hoffman  v.  Fleming,  43  W.  Va.  762,  28 
S.  EL  790.  If  there  is  any  merit  in  the  de- 
murrer, it  is  upon  the  alleged  ground  that  the 
bill  shows  plaintiff  was  in  pari  delicto  with 
the  defendant  But  as  this  question  arises, 
not  only  upon  the  demurrer,  but  as  well  up- 
on the  hearing  of  the  cause,  the  defendants 
insisting  in  their  answer  that  the  plaintiff  is 
in  equal  fraud  with  Homer,  we  may  here 
dispose  of  it  upon  the  whole. 

The  question  of  whether  or  not  plaintiff  is 
inhibited  from  recovering  this  money  under 
the  maxim  hereinbefore  stated  Is  important 
and  controlling.  A  marked  distinction  must 
be  made  between  this  case  and  the  usual  ones 
where  the  doctrine  of  in  pari  delicto  arises. 
The  money  here  is  in  a  situation  where  tlie 
plaintiff  may  seek  to  recover  it  without  the 
invocation  of  the  aid  of  the  illegal  contract 
mentioned  and  relied  upon  by  appellants  in 
their  contention  on  this  point  Whenever  a 
case  can  be  made  without  Invoking  the  aid 
of  the  illegal  contract,  the  plaintiff  is  en- 
titled to  recover.  1  Bigelow  on  Fraud,  p. 
206;  Clarke,  Harrison  &  Co.  v.  Brown,  77  6a. 
606,  4  Am.  St  Rep.  98.  In  this  instance 
Joseph  Cheuvront  is  not  compelled  to  invoke 
the  contract  with  Elizabeth  Cheuvront  which 
has  been  declared  to  be  illegal  to  assist  him 
in  making  out  a  case  for  the  recovery  of  .rthe 
money  from  Homer,  which  •  by  Horner's  own 
conduct  never  left  his  hands  and  never  had 
at  all  to  do  with  the  illegal  contract  That 
contract  is  wholly  collateral  and  immaterial, 
in  fact,  to  this  suit  for  the  recovery  of  the 
money  from  him,  and  cannot  be  invoked  by 
this  plaintiff  to  assist  him  in  a  recovery 
from  Homer,  since  Homer  is  no  party  to  such 
contract  The  plaintiff  may  rely  on  the  re- 
ceipt alone,  as  he  does.  It  is  a  contract  with 
Homer.  The  record  discloses  no  illegality 
as  to  it,  or  suggestion  of  illegality  in  connec- 
tion with  it,  at  the  time  it  was  given.  Were 
there  nO  receipt  he  could  rely  on  the  implied 
promise  existing  under  such  circumstances. 

But  there  are  other  principles,  those  be- 
longing directly  to  the  law  relating  to  prin- 
cipal and  agent,  which  relationship  the  former 
decision  found  between  Cheuvront  and  Hor- 
ner in  the  transactions  relative  to  the  said 
illegal  contract,  which  deny  to  Homer  a 
right  to  resist  plaintiff's  claim  for  this  money 


upon  the  groimd  that  it  was  placed  in  his 
hands  to  be  used  for  an  i21egal  purpose. 
"The  broad  mle  has  been  laid  down  that 
when  money  or  property  is  delivered  by  a 
principal  to  his  agent  for  an  Illegal  purpose, 
or  for  the  purpose  of  carrying  into  execution 
an  illegal  contract,  the  agent  cannot  set  up 
such  illegal  object  to  prevent  a  recovery  by 
the  principal  from  the  agent  of  such  money 
or  property,  so  long  as  it  remains  in  his 
hands."  15  Am.  &  Eng.  Ena  (2d  Ed.)  1009. 
In  Hertzler  v.  G«igley,  196  Fa.  419,  46  Atl. 
366,  79  Am.  St  Rep.  724,  it  Is  held:  ''The  law 
caimot  enforce  an  illegal  contract;  but  if  the 
servant  or  agent  of  another  has,  in  the  pros- 
ecution of  an  unlawful  enterprise  for  his 
master,  received  money  or  other  property  be- 
longing to  the  master,  he  is  bound  to  turn  it 
over  to  him,  and  cannot  shield  himself  from 
liability  therefor  upon  the  ground  of  the  Il- 
legality of  the  original  transaction."  This 
is  supported  by  the  decision  in  Berkshire  v. 
Evans,  4  Leigh  (Ya.)  223.  The  contract  of 
the  agent  to  pay  the  money  to  his  principal 
grows  out  of  the  receipt  of  the  money  for 
his  principal,  and  is  not  immediately  con- 
nected with  the  illegal  transaction.  Story  on 
Agency,  §  347.  If  money  has  been  paid  to 
an  agent  for  the  use  of  his  principal,  the 
legality  of  the  action  of  which  it  is  the  fruit 
or  Vith  which  it  was  connected  does  not 
affect  the  right  of  the  principal  to  recover  it 
The  agent's  liability  arises  solely  from  the 
fact  of  having  received  money  for  another's 
use.  Dunlap's  Paley's  Agency,  62;  Wood  on 
Master  and  Servant,  f  202;  Mechem  on 
Agency,  I  526;  1  Am.  &,  Eng.  Enc.  (2d  Ed.) 
10S8;  Clark  ft  Skyles  on  Agency,  fi  428. 

And  closely  related  to  the  foregong  con- 
siderations is  the  doctrine  in  equity  that  a 
court  will  not  go  outside  of  the  real  subject- 
matter  of  the  controversy,  and  make  Its  in- 
terference to  depend  upon  the  character  or 
conduct  of  the  moving  party  in  no  way  af- 
fecting the  right  which  he  asserts  against  the 
defendant  Pomeroy's  Equity  Jurlspradeuce 
(3d  Ed.)  S  39a  The  doctrine  of  in  pari 
delicto,  as  founded  on  said  maxim,  is  not  ap- 
plicable to  this  case,  since  it  applies  only  as 
between  the  immediate  parties  to  an  illegal 
contract,  and  therefore  does  not  govern  where 
the  suit  is  by  one  of  such  parties  to  re- 
cover money  received  by  a  third  party  in  re- 
spect of  the  illegal  contract  Broom,  Leg. 
Max.  (7th  Am.  Ed.)  723;  Kiewert  v.  Rlnd- 
skopf,  46  Wis.  481,  1  N.  W.  163,  32  Am.  Rep. 
731. 

Whose  money  Is  it?  Clearly,  under  the 
terms  of  said  receipt,  It  was  Cheuvront* s 
money  until  paid  to  the  said  Elizabeth  Cheuv- 
ront pursuant  to  the  stipulations  In  that 
writiQg.  Then  it  narrows  down  to  this:  Has 
Homer  shown  himself  to  be  entitled,  as 
he  claims,  to  retain  it  for  compensation  for 
his  services  in  securing  the  illegal  contract? 
This  question  of  fact  was  one  for  the  cir« 
cult  court,  and  Its  finding  that  he  was  not 
so  entitled  is  not  here  to  be  disturbed,  since 
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the  evidence  Justified  it,  and  especially  since 
It  appears  Just  to  deny  such  an  extortionate 
claim  for  his  services  for  such  a  fraudulent 
transaction  as  Homer  carried  out  in  the 
absence  of  Cheuvront  and  without  any  de- 
fined proof  in  the  record  that  Cheuvront 
directed  him  in  relation  thereto,  had  ki^owl- 
edge  thereof,  or  acquiesced  therein*  The 
counter  assignment  of  error,  on  the  part  of 
the  appellee,  to  the  action  of  the  circvit  court 
In  not  decreeing  the  repayment  of  the  full 
$750,  with  Interest  thereon,  is  not  well  taken. 
We  consider  the  matter  of  the  $400,  which 
the  court  refused  to  return  plaintiff  in  the 
other  cause,  to  be  adjudicated,  and  for  which 
the  plaintiff  has  no  further  redress. 

The  evidence  relied  upon  by  Homer  and 
his  wife  to  rebut  the  presumption  of  fraud 
in  the  transfer  of  the  property  by  the  hus- 
band to  the  wife  falls  short  of  the  rule  that 
the  burden  is  upon  the  wife  to  show  by  clear 
and  satisfactory  evidence  that  the  transac- 
tion was  made  in  good  faith,  the  considera- 
tion adequate  and  valuable,  and  that  the  con- 
sideration was  paid  out  of  her  separate  es- 
tate. All  the  testimony  on  this  line,  and  in 
relation  to  these  conveyances  of  the  property 
from  husband  to  wife,  we  find  to  be  either 
wholly  uncertain  as  to  the  amount  of  money 
claimed  to  have  been  invested  In  the  property 
by  the  wife,  or  to  be  of  questionable!*  and 
suspicious  character.  This  testimony  is 
wholly  Insufficient  to  meet  the  rule  that, 
when  a  wife  claims  in  a  contest  against  the 
creditors  of  her  husband  to  have  purchased 
real  estate,  there  is  a  presumption  against 
the  bona  fides  of  the  transaction,  which  she 
cannot  overcome  except  by  clear  and  full 
proof  that  the  property  was  paid  for  by  her 
with  money  derived  from  some  other  source 
than  her  husband.  Miller  t.  GllUspie,  54  W. 
Va.  450,  46  S.  Bi  451;  Burt  v.  Tinmions, 
29  W.  Va.  441,  2  &  E.  780,  6  Am.  St  Bep. 
004;  Spence  v.  Smith,  34  W.  Va.  697,  12 
S.  E.  828;  and  many  other  cases.  The  claim 
undertaken  to  be  made  by  this  testimony  on 
behalf  of  the  husband  and  wife  is  that  there 
was  a  secret  parol  agreement,  at  the  time 
of  the  purcliase  of  the  property,  that  the  hus- 
band was  to  hold  it  in  his  name  in  trust  for 
the  wife,  and  the  wife  in  her  testimony  sajs 
that  this  was  to  give  him  a  better  rating  in 
business.  The  only  evidence  of  such  secret 
trust  is  that  of  the  husband  and  wife.  This 
cannot  overcome  the  presumption,  nor  pre- 
vail against  the  creditor  in  such  case.  There 
is  prima  facie  a  presumption  of  mala  fides 
as  to  such  agreement  The  uncorroborated 
evidence  of  the  husband  and  wife  is  insuffi- 
cient to  establish  such  trust  in  favor  of  the 
wife  arising  out  of  such  parol  agreement 
Pickens  v.  Wood,  67  W.  Va.  480,  50  S.  E. 
81&  All  the  facts  and  circumstances  in  the 
record,  taken  with  the  acts  and  conduct  of 
the  parties,  do  not  corroborate  the  testimony 
of  this  husband  and  wife  In  their  efforts  to 
support  a  tmst  agreement.  The  property 
was  held  in  the  name  of  the  husband  for 


nearly  two  years,  and  upon  the  wife's  own 
admission  it  was  placed  that  way  so  that  be 
would  be  in  a  position  to  secure  credit  We 
have  nothing  but  the  mere  testimony  of  the 
husband  and  wife  of  the  private  understand- 
ing between  themselves  that  the  property 
was  to  be  held  by  the  husband  for  the  wife, 
and  the  presumption  of  a  gift,  of  the  very 
uncertain  amount  of  money  which  it  may  be 
said  went  into  this  property  from  the  wiffe*a 
means,  is  not  sufficiently  rebutted  by  this  tes- 
timony. The  principles  announced  in  Qnn 
V.  Law,  32  W.  Va.  447,  9  S.  E.  871,  and 
similar  cases,  fittingly  apply.  These  con- 
veyances have  rightly  been  held  frauduloit 
and  properly  set  aside. 

There  is  no  error,  and  the  decree  of  th# 
drcuit  court  Is  affirmed.     * 

(es  W.  Va.  4M) 
NICHOLS  V.  CAMDEN  INTERSTATE  RT. 
CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct  29,  1907.    Rehearing  Denied 

Jan.  7.  1908.) 

L  AFPEAIi—HABMX^SS    EBBOB. 

No  judgment  should  be  reversed  by  the 
appellate  court  when  it  is  clear  that  the  error 
could  not  have  prejudiced  and  did  not  prejudice 
the  rights  of  the  party  against  whom  the  ruling 
was  made. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  f|  4029-4037.] 

2.  EviDBNCK  —  Pbesumftions  —  Failubk     to 

Pboduck  WrriiBss. 

Where  a  party  to  a  controversy  fails  to 
examine  a  material  and  important  witness  in 
his  behalf,  it  will  be  presumed  that  the  evidence 
of  such  witness,  if  given,  won  Id  be  adverse 
to  sach  party. 

[EicL  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  20,  Evidence,  §|  96,  97.] 

8.   APPEAIt— RiVIBW—AWABD  OF  DAMAGES. 

The  verdict  of  the  jury  in  an  action  by 
a  ptLsaenger  against  a  carrier  for  injuries  sus- 
tained must  govern,  unless  the  damages  allowed 
are  so  excessive  as  to  warrant  the  belief  that 
the  jury  was  iafluenoed  by  partiality  or  prej- 
udice, or  misled  by  some  mistaken  view  of  the 
mMts  of  the  case« 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  ||  3944-^947.] 

4.  TBIAI/—IKSTBUCTIONB— DaMAOBS. 

In  such  action,  where  there  is  a  demurrer 
to  the  evidence,  it  is  not  error  for  the  oourt  to 
tell  the  jury,  if  the  issue  is  found  for  the  plain- 
tiff, **the  damage  should  be  at  least  one  cent." 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Cabell  County. 

Action  by  Nella  Nichols  against  the  Cam- 
den Interstate  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Vinson  &  Thompson,  for  plalntiflT  in  error. 
Isbell  &  Perry,  for  defendant  in  error. 

McWHORTER,  J.  This  was  an  action 
of  trespass  on  the  case,  brought,  in  the  cir- 
cuit court  of  Cabell  county  by  Nella  Nichols 
against  the  Camden  Interstate  Railway  Com- 
pany for  personal  injuries  to  the  plaintifr 
when  a  passenger  on  one  of  the  cars  of  Ihe 
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defendant  inflicted  upon  her  by  a  drunken 
fellow  passenger;  tbe  defendant  fftiUng  and 
neglecting  to  protect  plaintiff  while  such 
passenger  from  injuries  by  such  drunken 
man,  as  it  was  defendant's  duty  to  do.  Plain- 
tiff's grounds  of  complaint  are  set  out  in  her 
declaration  as  follows:  "And  the  plaintiff 
avers  that  on  the  year  and  day  aforesaid* 
in  accordance  with  the  regulations  made  by 
the  defendant  she  paid  to  the  street  car  con- 
ductor, one  of  the  defendant's  servants,  on 
this  said  street  car,  cash  fare  from  Olyffside 
Park,  Ky.,  to  Huntington,  W.  Va.,  whereby 
the  said  defendant  undertook  and  agreed  to 
transport  the  said  plaintiff  as  a  passenger 
on  and  over  Its  said  street  car  from  the  said 
Clyffsfde  Park,  Ky.,  to  Huntington,  W*  Va., 
when  it  then  and  there  became  and  was  the 
duty  of  the  said  defendant  to  use  proper 
care  and  vigilance  to  protect  this  plaintiff 
from  injuries  by  such  persons  that  might 
reasonably  have  been  expected  to  do  said 
plaintiff  some  injury;  but  the  said'  defendant 
disregarding  the  rights  and  wholly  failing  to 
protect  this  plaintiff  and  to  use  proper  care 
and  vigilance  to  protect  her  from  injuries  by 
another  passenger,  which  might  have  reason- 
ably been  foreseen  and  anticipated,  and  could 
have  been  reasonably  foreseen  and  antici- 
pated, permitted  a  drunken  man  to  become  a 
passenger  on  the  car  with  Jiis  plaintiff,  and 
to  thereby  assault  this  plaintiff,  to  fall  upon 
her,  to  vomit  upon  her,  and  to  cause  her 
great  pain  and  distress  of  6bdy  and  mind, 
and  to  become  sick,  fainting,  and  to  other- 
wise endanger  the  plaintiff's  life.  Wherefore 
plaintiff  says  that  she  Is  injured  and  hath 
sustained  damages  to  the  amount  of  $2,500." 
Defendant  interposed  a  demurrer  to  plain- 
tiff's declaration  which  was  overruled.  De- 
fendant then  entered  its  plea  of  not  guilty, 
which  plea  was  tried  before  a  Jury,  and 
when  the  plaintiff's  evidence  was  all  In  the 
defendant  demurred  thereto,  in  which  de- 
murrer the  plaintiff  Joined,  and  the  Jury  re- 
turned a  verdict  that  if  the  law  should  be 
held  t6  be  for  the  plaintiff,  then  they  found 
for  the  plaintiff  and  assessed  her  damages 
at  $300;  but  if  the  law  should  be  found  for 
the  defendant,  then  they  found  for  the  de- 
fendant The  defendant  moved  the  court  to 
set  aside  the  verdict  and  grant  it  a  new  trial, 
because  the  said  verdict  was  excessive,  and 
because  the  court  misdirected  the  Jury,  which 
motion  the  court  overruled,  to  which  ruling 
the  defendant  excepted,  and  the  court  hav- 
ing, maturely  considered  the  defendant's  de- 
murrer to  the  evidence,  overruled  the  same; 
and  the  court,  being  of  the  opinion  that 
there  was  error  in  the  admission  of  the  tes^ 
tlmony  relative  to  the  Injuring  of  the  plain- 
tiff's hat  and  dress,  and  that  the  evidence 
relating  thereto  should  not  have  gone  to  the 
Jury,  required  plahitiff  to  release  $25  of  the 
verdict  of  the  Jury  assessed  as  the  plaintiffs 
damages  herein.  Whereupon  the  plaintiff  re- 
leased said  $25.  To  all  of  which  action  of  the 
court  the  defendant  excepted.    The  court  then 


rendered  Judgment  for  plaintiff  for  $275,  the 
amount  of  damages  assessed  by  the  Jury,  less 
the  $25  80  released. 

The  evidence  is  all  certified  in  the  defend- 
ant's demurrer  and  made  a  part  of  the  bill 
of  exceptions.  Counsel  for  plaintiff  in  error 
rely  in  their  brief  for  defense  principally  up- 
on the  want  of  evidence  to  sustain  the  ver- 
dict and  cite  from  section  1639,  vol.  4,  El- 
liott on  Railroads,  where  it  \9  said,  if  the 
company  and  its  employ^  have  no  knowl- 
edge of  the  dangerous  character  or  condi- 
tion of  the  person  who  commits  the  injury, 
and  could  not  have  reasonably  foreseen  and 
anticipated  It  the  company  would  not  be 
liable.  But  we  find  in  the  same  section:  '*As 
a  railroad  company  is  in  duty  bound  to  use 
care  and  vigilance  to  protect  its  passengers 
who  have  placed  themselves  under  its  control, 
and  as  it  has  the  right  and  power  to  eject 
disorderly  persons,  it  is  liable  to  a  passenger 
who,  without  fault  on  his  part  is  assaulted 
and  injured  by  a  stranger  or  a  fellow  pas- 
senger, if  it  or  its  employes  in  charge  of  the  ' 
train  could  reasonably  have  foreseen  and 
prevented  it  Thus,  where  an  intoxicated  and 
disorderly  or  dangerous  person  is  knowingly 
admitted  to  the  train,  or  the  conductor  and 
other  employ^  fail  to  take  any  steps  to  re- 
move a-  passenger  who  becomes  disorderly 
and  dangerous,  or  to  otherwise  protect  other 
passengers  from  him  when  they  could  do  so, 
the  company  will  usually  be  liable  for  injur- 
ies caused  by  him  to  such  other  passengers." 
At  section  1591,  Id.,  it  is  said:  "The  rule 
affirmed  by  the  weight  of  authority  Is  that 
a  railroad  carrier  Is  bound  to  exercise  a 
high  degree  of  care  to  protect  its  passen- 
gers from  Injury  by  tliird  persons.  •  ♦  • 
Whether  the  care  the  law  requires  was  ex- 
ercised must  generally  be  determined  upon 
the  fticta  of  the  particular  case."  And  au- 
thorities are  there  cited. 

A.  C.  Howell,  a  witness  for  plaintlflC,  tes- 
tified that  the  conductor  on  the  car  passed 
the  drunken  man  twice  and  pushed  him  from 
the  aisle  into  his  seat;  that  after  he  passed 
the  man  would  again  take  hold  of  the  guard 
rail  on  the  side  of  the  seat  and  again  swing 
around;  and  stated  that.  If  the  conductor 
'^didn't  know  he  was  drunk  it  was  past  me, 
because  he  had  to  push  him  out  of  his  way 
twice.  I  knew  he  was  drunk."  Witness 
further  states  that  after  the  drunken  man 
had  vomited  on  plaintiff  and  she  had  fainted, 
he  asked  the  conductor  if  there  was  any 
water  on  the  car,  and  the  conductor  said, 
"No,  sir;  we  don't  carry  water."  The  wit- 
ness states  that  he  and  a  young  mAB  were 
working  with  plaintiff  to  bring  her  to  con- 
sciousness. He  said:  "She  looked  mighty 
sick  to  me.  She  was  as  pale  as  a  corpse." 
He  was  asked  whether  the  conductor  assisted 
him,  and  answered:  "No,  sir;  the  conductor 
didn't  do  anything.  He  didn't  pay  any  more 
attention  to  him  than  if  he  had  been  a  pos- 
sum." He  further  states  that  the  conductor 
and  motorman,  after  the  car  got  to  Cerelo, 
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at  the  switch,  came  and  took  hold  of  the 
drunken  man  and  put  him  off  pretty  rough. 
This  must  have  been  seyeral  minutes  after 
the  man  had  "thrown  up/*  as  the  witness 
stated  that  when  he  '*threw  up**  the  car  "was 
somewhere  close  to  the  viaduct  that  goes 
across  the  river  at  Kenova.  I  think  it  was 
as  close  to  that  as  I  can  possibly  describe  It'* 
The  injury  to  plaintiff  by  becoming  sick  from 
the  effects  of  the  vomiting  upon  her  and  the 
drunken  man  falling  or  being  thrown  upon 
her  is  proven  by  herself  and  Mrs.  Nichols, 
mother  of  the  plaintiff. 

The  plaintiff  offered  evidence  to  prove  in- 
jury to  plaintllf  8  hat  and  dress,  to  which  evi- 
dence defendant  objected;  there  being  no  al- 
legations in  the  declaration  covering  that 
damage.  Defendant  also  offered  an  instruc- 
tion ''that  the  plaintiff  Is  not  entitled  to  re- 
cover any  damages  in  this  action  on  account 
of  Injury  to  or  loss  of  her  dress,  hat,  or  oth- 
er wearing  apparel,"  which  the  court  refused 
to  give.  Before  rendering  judgment,  howev- 
•  er,  the  court  required  the  plaintiff  to  release 
$^  from  the  verdict,  which  was  the  maxi- 
mum amount  proved  to  be  the  damage  sus^ 
talned  by  the  clothing,  hat,  and  dress,  and 
^ave  judgment  for  the  residue  of  the  verdict 
— $275.  So  that  the  defendant  was  not  prej- 
udiced by  the  admission  of  the  evidence  and 
the  refusal  to  give  said  Instruction,  and  such 
error  is  not  reversible  error.  "No  judgment 
should  be  reversed  in  a  court  of  error,  when 
it  is  clear  that  the  error  could  not  have  prej- 
udiced and  did  not  prejudice  the  rights  of 
the  party  against  whom  the  ruling  was 
made."  Lancaster  v.  Collins,  115  U.  S.  222, 
citing  Deery  v.  Cray,  5  Wall.  (U.  S.)  795,  808, 
18  L.  Ed.  653;  Gregg  v.  Moss,  14  Wall.  (U. 
S.)  564,  569,  20  L.  Ed.  740;  Lucas  v.  Brooks* 
18  Wall.  (U.  S.)  436,  454,  21  L.  Ed.  779;  Al- 
lis  V.  Insurance  Co.,  97  U.  S.  144,  145,  24  L. 
Ed.  1008;  Cannon  v.  Pratt,  99  U.  S.  619,  25 
L.  Ed.  446;  Mining  Co.  v.  Taylor,  100  U.  S. 
S7,  53,  25  Lw  Ed.  541;  Hombuckle  v.  Stafford, 
111  U.  S.  389,  394,  4  Sup.  Ct  515,  28  L.  Ed. 
468. 

Instruction  No.  3,  offered  by  defendant 
in  the  following  words: 

"The  court  instructs  the  jury  that  an  in- 
toxicated man  has  a  legal  right  to  ride  In  a 
public  conveyance,  and  that  the  failure  of  a 
street  car  company  to  expel  an  intoxicated 
man  from  its  car  does  not  render  It  liable 
for  an  injury  inflicted  by  him  upon  a  fellow 
passenger,  where  the  Intoxicated  man  has 
not  been  demeaning  himself  In  such  manner 
as  to  forfeit  his  legal  right  to  ride;  and  so 
long  as  an  Intoxicated  man  remains  quiet 
and  molests  no  one  he  cannot  be  legally  ex- 
pelled. 

"And  if  the  jury  believe  from  the  evidence 
in  this  case  that  the  intoxicated  man  refer- 
red to  by  the  witness  was  quiet  and  order- 
ly, and  was  guilty  of  no  misconduct  other 
than  swaying  from  side  to  side  In  the  aisle 
of  the  car,  that  the  conductor  of  the  said  car 
would  have  no  right  to  put  him  off  the  car; 


and  if  they  believe  that  after  the  drunken 
man  vomited  and  thereby  became  offensive 
to  the  other  passengers  the  conductor  and  of- 
ficers of  the  said  car  did  put  him  off,  then  the 
defendant  was  not  guilty  of  any  wrong  or 
negligent  conduct  towards  the  plaintiff,  and 
the  plaintiff  is  not  entitled  to  recover  dam- 
ages" 

— ^was  modified  by  leaving  out  the  last  para- 
graph of  said  instruction,  being  all  aft^ 
the  word  "expelled."  This  modification  was 
proper,  because  the  part  left  out  would  tell 
the  jury  that,  if  the  conductor  and  officers 
of  the  car  put  the  drunken  man  off  after  he 
vomited  and  became  thereby  offensive  to  the 
other  passengers,  then  the  defendant  was 
not  guilty  of  any  wrong  or  negligent  ccmduct 
towards  the  plaintiff,  and  the  plaintiff  is  not 
entitled  to  recover  damages;  and  this  with- 
out regard  to  the  condition  or  conduct  of  the 
drunken  man  prior  to  and  including  the  final 
act  complained  of,  and  the  duty  of  the  con- 
ductor and  agents  of  the  defendant  in  rela- 
tion to  the  expulsion  of  such  man  from  the 
car,  or  exercising  such  control  over  him  as  to 
secure  full  protection  to  the  plaintiff  and 
other  passengers  from  the  improper  conduct 
of  the  man,  whom  it  is  shown  the  conductcMr 
knew  to  be  drunk,  and  that  if,  at  any  time 
after  the  mischief  was  done,  they  put  the 
offender  off  the  car  defendant  would  be  Re- 
lieved from  liability.  Witness  Howell  says 
the  conductor  paid  no  attention  to  him  at 
that  time,  although  his  attention  was  called 
to  the  matter  when  the  witness  asked  iiim 
if  there  was  any  water  on  the  car.  It  was 
dearly  inferable  from  this  that  the  conduct- 
or was  present  at  the  time  witness  was  try- 
ing to  resuscitate  plaintiff,  and  probably 
when  the  vomiting  took  place.  The  "putting 
off"  took  place  at  the  switch  at  Ceredo,  wliile 
the  "throwing  up"  occurred  at^the  viaduct, 
or  somewhere  between  Kenova'and  Gereda 
The  distance  from  Kenova  to  Ceredo  is  not 
shown;  but  it  is  shown  that  it  took  from  ten 
to  fifteen  minutes  to  run  the  car  from  Hamp- 
ton City,  on  the  opposite  side  of  the  Sandy 
river  from  Kenova,  to  Ceredo.  With  all  this 
evidence  in  support  Of  plaintiff's  claim,  the 
defendant  elects  to  risk  his  demurrer  to  the 
evidence,  instead  of  showing  the  incorrect- 
ness of  It  by  the  conductor,  who  was  a  com- 
petent witness  in  the  case  and  a  very  Im- 
portant one  for  the  defendant;  but  be  was 
not  called.  And  why?  The  presumption  is 
that  if  he  had  been  placed  upon  the  stand 
his  testimony  would  have  corroborated  that 
of  the  witnesses  for  plaintiff  and  would  not 
have  helped  the  defense.  In  Dewing  t.  Hut- 
ton,  48  W.  Va.  576,  37  S.  E.  670,  it  is  held: 
"When  a  party  to  a  controversy  fails  to  ex- 
amine a  material  and  important  witness  In 
his  behalf,  the  law  raises  the  presumption 
that  such  witness'  evidence,  if  given,  would 
be  adverse  to  such  party."  See,  also,  Vander- 
vort  V.  Pouse,  52  W.  Va.  214,  48  S.  B.  112; 
Trust  Co.  V.  McClellan,  40  W.  Va.  406^  21 
S.  B.1025. 
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It  is  insisted  by  plaintiff  in  error  that  the 
verdict  is  excessive.  In  1  Sutherland  on 
Damages,  §  459:  ''Where  there  Is  not  a  legal, 
measure  of  damages,  and  where  they  are  un- 
liquidated, and  the  amount  thereof  is  refer- 
red to  the  discretion  of  the  Jury,  the  court 
will  not,  ordinarily,  interfere  with  the  ver- 
dict It  Is  the  peculiar  province  of  the  Jury 
to  decide  such  cases  under  appropriate  in- 
structions from  the  court;  and  the  law  does 
not  recognize  in  the  latter  the  power  to  sub- 
stitute its  own  Judgment  for  that  of  the  Ju- 
ry. Although  the  verdict  may  be  consider- 
ably more  or  less  than  in  the  Judgment  of 
the  court  it  ought  to  have  been,  still  it  will 
decline  to  interfere,  unless  the  amount  is 
so  great  or  small  as  to  indicate  that  the  Jury 
must  have  found  it  while  under  the  influ- 
ence of  passion,  prejudice,  or  gross  mistake, 
or,  in  other  words,  that  It  Is  the  result  of 
accident  or  perverted  Judgment,  and  not  of 
cool  and  impartial  deliberation."  And  cases 
are  there  cited.  In  Parish  v.  Reigle,  11  Grat 
(Va.)  697,  62  Am.  Dec.  666,  it  is  held:  "In  ac- 
tions by  passengers  against  carriers,  for  in- 
juries sustained,  the  Judgment  of  the  Jury 
as  to  the  amount  of  the  damages  must  gov- 
ern, unless  the  damages  allowed  are  so  ex- 
cessive as  to  warrant  the  belief  that  the  Jury 
must  have  been  influenced  by  partiality  or 
prejudice,  or  misled  by  some  mistaken  view 
of  the  merits  of  the  case."  See,  also.  Trice 
V.  Railroad  Co.,  40  W.  Va.  271,  21  S.  E.  1022; 
Boster  v.  Railway  Co.,  36  W.  Va.  318,  15  S. 
E.  158;  13  Cyc.  121,  and  cases  there  cited. 
In  Boster  v.  Ry.  Co.,  cited,  at  page  324  of 
36  W.  Va.,  and  page  160  of  15  S.  B.,  Judge 
Holt  says:  "It  was  right  to  g^ve  him  some 
damages,  but  how  much?  Thirty  cents 
would  have  made  him  whole  for  the  money 
paid  out,  for  which  he  received  nothing.  The 
court  would  have  told  them,  if  asked,  that 
after  considering  the  case  carefully,  fairly, 
and  dispassionately,  according  to  all  the 
facts,  they  could.  In  flxing  the  damages,  if 
they  allowed  any,  take  into  consideration 
what  would  be  a  proper  compensation  for 
mental  and  physical  pain,  Insult,  and  humili- 
ation, if  any,  in  addition  to  the  thirty  cent&" 
In  Railway  Co.  v.  Baird,  130  Ala.  334,  80 
South.  456,  54  L.  R.  A.  752,  89  Am.  St  Rep. 
43,  it  was  held:  "Two  thousand  five  hundred 
dollars  Is  not  an  excessive  award  against  a 
street  car  company  for  the  act  of  its  con- 
ductor in  striking  a  passenger  several  times 
in  the  face  merely  because,  in  order  to  stop 
the  car,  he  pulled  the  bell  rope  so  hard  as 
to  break  it"  And  in  Mabry  v.  Electric  Ry. 
Co.,  116  Ga.  624,  42  S.  E.  1025,  69  L».  R.  A- 
590,  04  Am.  St  Rep.  141,  it  Is  held:  "A  rail- 
road company  is  liable  in  damages  for  an  in- 
Jury  to  the  feelings  and  sensibilities  of  a  pas- 
senger, caused  by  his  wrongful  expulsion 
from  one  of  its  cars,  though  such  passenger 
may  not  have  received  any  physical  injury 
thereby."  In  Stevens  v.  Friedman,  58  W. 
Va.  78,  85,  51  S.  B.  132,  135,  Judge  Cox,  in 
speaking  for  the  court,  says:    "It  may  be 


very  dlfllcult  to  see,  from  reading  the  record, 
how  the  Jury  arrived  at  the  conclusion  that 
plaintiff  was  entitled  to  $1,000  damages,  un- 
der the  evidence  and  circimistances  present- 
ed. But  in  obedience  to  plain  law  we  feel 
compelled  to  sustain  the  finding."  Mr.  Minor, 
in  his  fourth  volume  of  Institutes  at  page 
930,  treating  of  this  principle,  says:  "The  es- 
timation of  damages  is  peculiarly  within  the 
province  of  the  jury,  they  being  considered 
especially  competent  to  determine  such  mat- 
ters; and  therefore  it  is  particularly  incum- 
bent upon  the  court  to  forbear  any  encroach- 
ment upon  the  function  of  the  Jury  in  this 
particular,  save  In  the  strongest  cases  of  in- 
justice. No  mere  difference  of  opinion  on  the 
part  of  the  court,  however  decided.  Justifies 
an  int^ference  with  the  verdict  for  this 
cause;  but  the  amount  must  be  so  out  of 
the  way  as  to  evince  passion,  prejudice,  par- 
tiality, or  corruption  in  the  jury"— <:iting  6 
Com.  Dig.  227,  Plead.  R.  17;  Coleman  v. 
Southwick,  9  Johns.  (N.  Y.)  45,  6  Am.  Dec. 
253;  McConnell  v.  Hampton,  12  Johns.  (N. 
Y.)  234.  In  Heard  v.  Railway  Co.,  26  W.  Va. 
455,  Syl.  points  1  and  2,  the  rule  is  clearly 
stated  as  to  how  a  demurrer  to  evidence, 
where  there  is  no  confiict  should  be  consid- 
ered by  the  court  which  rule  has  been  fol- 
lowed by  this  court  in  many  cases  since.  In 
Mannon  v.  Camden  Interstate  Ry.  Co.,  56  W. 
Va.  554,  Syl.  point  4,  49  S.  E.  450,  it  is  held: 
"Judgment  of  the  circuit  court  overruling  a 
demurrer  to  evidence  will  be  afBrmed,  unless 
it  is  contrary  to  the  plain  preponderance  of 
the  evidence,  or  it  is  without  evidence  to 
support  it  as  to  some  material  question  at  is- 
sue." 

It  is  further  said  that  the  court  erred  to 
the  prejudice  of  the  plaintiff  in  error  in  its 
remarks  to  the  Jury  respecting  damages,  stat- 
ing that  in  case  they  found  the  issue  for  the 
plaintiff,  "the  damage  should  be  at  least  one 
cent"  The  Jury  Was  not  instructed  to  find 
for  the  plaintiff,  but  simply  told,  if  the  issue 
was  for  the  plaintiff,  she  was  entitled  to 
damages,  however  small.  Counsel  for  plain- 
tiff in  error  in  his  brief  does  not  point  out 
how  his  client  Is  prejudiced  by  the  remarks 
of  the  court 

There  being  no  reversible  error  in  the  judg- 
ment of  the  circuit  court,  the  same  is  af- 
firmed. 

(68  W.  Va.  182) 
STATE  V.  HOOD. 
(Snpreme  Court  of  Appeals  of  West  Virginia. 
Dec  m  1907.) 

1.  HoicioiDE— Dying  Dboi.abations  —  Adicis- 

BIBrLITT. 

It  is  no  ground  or  excluding  a  dyin^  dec* 
laration  that  It  does  not  appear  that  the  declar- 
ant believed  in  God,  and  rewards  and  punish- 
ment after  death. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  26,  Homicide,  fi  445%.] 

2.  Cbiminal  Law— Objections  to  Evidencb 
— sufficienct. 

A  written  dyinf?  declaration  contains  mat- 
ter that  is  admissible,  and  other  matter  not  ad- 
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missible,  because  hearsay.  There  ia  a  general 
objection  to  the  admission  of  the  paper  and 
one  item  thereof,  but  no  specific  objection  to 
matter  of  hearsay.  It  waa  the  dnty  of  the  ob- 
jector to  specify  the  objectionable  matter,  and 
there  is  no  error  in  overruling  the  objection  to 
the  admission  of  the  paper  for  such  hearsay. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §  1637.1 

8.  Same— Instructions— Withdrawal. 

An  erroneous  instruction  may  be  with- 
drawn from  the  jurv  with  a  direction  from  the 
court  that  it  is  withdrawn,  and  is  to  be  disre- 
garded by  the  jury. 

[E)d.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  |  1992.] 

4.  Homicide— Affray-Duty  to  Retreat; 

In  case  of  affray,  where  retreat  is  necessary 
before  taking  the  adversary's  life  in  self-defense, 
that  retreat  must  be  in  good  faith,  not  as  a 
cover  to  execute  a  fixed  design  to  kill. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  §§  168.  169.] 

(Syllabus  by  the  Court) 

Error  to  Circuit   Court,   Ritchie   County. 

Hezekiab  Hood  was  convicted  of  invol- 
untary manslaughter,  and  brings  error.  Af- 
firmed. 

J.  O.  St  Clair  and  Freer  &  Robinson,  for 
plaintiff  in  error.  Atty.  Gen.  0.  W.  May 
and  S.  M.  Hoff,  for  the  State. 

BRANNON,  J,  This  is  a  writ  of  error 
from  a  judgment  of  the  circuit  court  of  Rit- 
chie county,  sentencing  Hezekiab  Hood  to 
the  penitentiary  for  four  years  upon  a  ver- 
dict finding  him  guilty  of  involuntary  man- 
slaughter, upon  an  indictment  against  Heze- 
kiab Hood  and  Henry  Hood,  for  the  murder 
of  John  Barnes. 

It  is  claimed  that  the  court  erred  in  al- 
lowing the  dying  declaration  of  Barnes,  re- 
duced to  writing,  to  go  before  the  jury.  One 
objection  to  the  dying  declaration  is  that  it 
does  not  appear  that  Barnes  believed  in  a 
God,  and  rewards  and  punishment  after 
death.  By  the  common-law  of  Blngland,  want 
of  such  belief  makes  a  witness  incompetent, 
on  the  principle  that  one  who  does  not  have 
such  religious  faith  will  not  consider  him- 
self bound  by  an  oath.  This  was  so  strong- 
ly embedded  in  the  common-law  that  it  was 
said  in  a  very  well-considered  opinion  in 
Atwood  V.  Welton,  7  Conn.  74,  that  there 
is  no  adjudged  case,  and  hardly  a  dictum, 
in  the  English  books  to  the  contrary.  We 
may  say  so  virtually  In  America,  save  where 
statute  or  Constitution  changes  the  rule.  2 
Elliott  on  Ev.  §  773;  1  Oreenleaf  on  Ev.  | 
369;  2  Wigmore  on  Ev.  §  1443;  30  Am.  & 
Eng.  Ency.  lu  (2d  Ed.)  936;  92  Am.  Dec 
note  473.  In  Perry's  Case,  decided  by  the 
General  Court  of  Virginia  in  1846  (3  Grat. 
631),  such  seems  to  be  the  tacit  admission, 
as  a  rule  of  the  conunon-law;  but  the  court, 
by  reason  of  the  Virginia  Bill  of  Rights  and 
the  Virginia  Act  of  Religious  Freedom,  held 
that  this  ground  for  the  exclusion  of  a  wit- 
ness had  been  abrogated.  It  stated  the 
broad  proposition  that  **no  person  is  Inca- 
pacitated from  being  a  witness  on  account 


of  his  religious  belief.*'     That  case  quotes 
this  language  of  those  acts  as  abrogating 
the  Gonmum-law  rule:    "No  person  shall  be 
enforced  or  otherwise  restrained,  molested, 
or  burdened  In  his  body  or  goods,  or  other-         i 
wise  suffer  oh  account  of  his  religious  opin- 
ions and  belief;    but  all  men  shall  be  free 
to  profess,  and  by  argument  nuUntain,  their 
opinions  in  matters  of  religion;  and  the  same 
shall  in  nowise  affect,  diminish,  or  enlarge 
their  civil  capacities.    That  religion,  or  the 
duty  which  we  owe  to  our  Creator,  and  the 
manner  of  discharging  it,  can  be  directed 
only  by  reason  and  conviction,  and  not  by 
force  and  violence."    The  West  Virginia  Bill 
of  Rights  must  have  the  same  effect  from 
the   following   language:    "No   religious   or 
political  test  oath  shall  be  required  as  a  pre- 
requisite or  qualification  to  vote,  serve  as  a 
juror,  sue,  plead,  appeal,  or  pursue  any  pro- 
fession or  employment"    "No  man  shall  be 
compelled  to  frequent  or  support  any  relig- 
ious worship,  place,  or  ministry  whatsoever; 
nor  shall  any  man  be  enforced,  restrained, 
molested  or  burthened.  In  his  body  or  goods, 
or  otherwise  suffer,  on  account  of  his  relig- 
ious opinions  or  belief,  but  all  men  shall  be 
free  to  profess,  and  by  argument  to  maintain 
their  opinions  in  matters  of  religion;    and 
the  same  shall,  in  nowise,  affect,  diminish 
or  enlarge  their  civil  capacities;    and  the 
Legislature  shall  not  prescribe  any  religious 
test  whatever,  or  confer  any  particular  privi- 
leges or  advantages  on  any  sect  or  denom- 
ination."     These    wide    provisions    plainly 
speak  religious  freedom,  and  forbid  the  dis- 
franchisement of  a  person  from  giving  evi- 
dence in  the  public  courts  in  the  administra- 
tion of  justice.    The  courts  are  a  part  of  the 
government;   they  perform  functions  in  such 
administration;    and  they  call  witnesses  in 
doing  BO  as  indispensable  to  their  procedure; 
and  it  is  to  the  interest  of  the  state  that 
persons  shall  not  be  excluded  for  such  a 
cause.    The  right  is  valuable  to  the  citizen — 
a  great  right  to  bear  testimony  for  his  pro- 
tection, and  the  protection  of  hie  state  or 
neighbor.    The  right  is  a  civic  right  of  laud- 
able and  worthy  distinction,  and  of  high  val- 
ue;   its  denial  a  brand  of  Inferiority   and 
disgraca    In  Ferry's  Case  we  find  the  ques- 
tion, "the  Constitution  declares  that  all  men 
shall  be  free  to  profess,  and  by  argument 
to  maintain,  their  religious  opinions.    Is  the 
man  who  Is  stigmatized  by  the  law  as  nn- 
worthy  of  belief;  one  who,  in  the  language 
of  Lord  Coke,  is  in  the  condition  of  those 
who  have  lost  'liberam  legem,'  because  of  his 
opinions,  as  free  to  avow  and  defend  those 
opinions  as  one  who  can  fearlessly  enter  a 
court  of  Justice,  and  offer  his  testimony  to 
protect  the  property,  the  reputation,  or  the 
life  of  his  neighbor?    ♦    •    •    The  proscrib- 
ed man  may  suffer  in  his  property,  or  in  the 
persons  of  the  members  of  his  family.     His 
goods  may  be  stolen,   his  dwelling  broten 
Into  by  the  midnight  robber,  or  burned  by  th« 
incendiary;   his  child  may  be  beaten,  or  his 
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wife  murdered  before  his  face^  and  the  of- 
fender escape  becauae  of  the  incapacity  of 
the  injured  man  to  give  evidence  against 
him.  This  very  incapacity  may  have  canaed 
the  calamity,  and  can  he.  be  told  that  he 
lives  under  a  government  of  equal  laws? 
That  he  has  suffered  nothing  on  account  of 
his  opinions?'  Church  and  state  are  sep- 
arate in  America.  The  old  rule  prevailed 
when  the  government  adopted  and  cruelly 
enforced  one  religion — ^indeed  one  church — 
as  the  only  true  one;  but  where  the  state 
has  no  religion,  and  religious  freedom  dom- 
inates, such  a  rule  cannot  and  ought  not  live. 
It  is  too  late  in  these  days  of  liberalism  to 
assert  it  It  is  entirely  against  the  spirit 
and  letter  of  American  constitutional  law. 
But,  as  Greenleaf  on  Ev.  §  370,  says^  "defect 
of  religious  belief  is  never  presumed;  but, 
to  the  contrary,  there  is  a  presumption  that 
every  one  reared  in  a  Christian  land  has 
such  belief.'*  Nothing  is  shown  as  to  the 
belief  of  Barnes.  So  says  Underbill,  Crlm. 
Bv.  p.  12^. 

There  can  be  no  question  that  this  dying 
declaration  was  admissible;  but  it  is  argued 
here  that  it  contained  hearsay.  In  his  dec- 
laration, Barnes  stated  that'  he  started  to  the 
place  where  he  was  shot  by  Hood,  and  said, 
"On  crossing  the  hollow  Just  beyond  where 
I  had  started,  I  met  Reymond  Hanes  and 
Archie  Hanes,  and  they  said  that  the  Hoods 
— that  Hezzie  Hood — swore  that  if  I  [mean- 
ing John  F*.  Barnes]  came  up  there  to  clean 
out  them  holes  that  he  would  kill  me."  It 
may  be  conceded  that  this  was  inadmissible, 
because  hearsay.  A  dying  declaration  must 
be  such  as  would  be  admissible  if  the  party 
were  living  and  giving  evidence.  State  v. 
Burnett,  47  W.  Va.  731,  35  S.  B.  983;  4  Bl- 
liott  on  Bv.  fi  3033.  Therefore,  hearsay  can- 
not be  rendered  admissible  by  being  included 
in  a  dying  declaration.  4  Ency.  of  £^.  §  902. 
But  the  defendant  made  a  general  objection 
to  the  introduction  of  the  written  dying  dec- 
laration, and  he  did  not  put  his  finger  upon 
that  clause.  He  did  specify  one  clause,  but 
not  that  matter.  This  wUl  not  do.  Long  v. 
Ferine,  41  W.  Va.  314,  23  S.  m  611;  Warren 
V.  Warren,  93  Va.  73,  24  S.  B.  913.  Except 
as  to  another  clause,  his  objection  was  gen- 
eral. Some  of  the  dying  declaration  was. 
plainly  admissible.  Where  a  deposition  con- 
tains some  matter  admissible,  and  other  mat- 
ter not  admissible,  the  party  objecting  must 
specify  the  particular  portion  to  which  he 
objects.  Richardson  v.  Donehoo,  16  W.  Va. 
685.  If  a  record  is  offered  in  evidence,  a 
part  of  which  is  objected  to,  the  objector 
must  specify  the  part  objected  to,  or  his  ob- 
jection is  properly  overruled.  Parsons  v. 
Harper,  16  Grat  (Va.)  64;  Trogdon  v.  Com- 
monwealth, 81  Grat  (Va.)  862.  When  a  par- 
ty moves  the  court  to  exclude  evidence,  he 
must  specify  the  particular  evidence.  Where 
siome  of  it  is  proper,  the  motion  may  be  prop- 
erly overruled  on  account  of  the  generality 
of  the  motion.    Friend  v.  Wilkinson  &  Hunt, 


9  Grat  (Va.)  81.  '•Where  evidence  is  offered* 
a  portion  of  which  is  admissible  and  a  portion 
not,  and  the  objection  is  general,  the  objec- 
tion must  be  overruled."  Washington,  etc., 
R.  Co.  V.  Lacey,  94  Va.  463,  26  S.  B.  834. 
Since  writing  to  this  point  I  meet  with  the 
case  of  Stansbury  v.  Stansbury's  Adm'rs,  20 
W.  Va.  23.  In  that  case  a  will  was  given  in 
evidence  over  a  general  objection.  The  court 
held  that:  *Where  a  paper  is  offered  in  evi- 
dence to  the  Jury,  and  a  general  objection  is 
made  to  its  being  read,  and  the  objection  is 
overruled,  this  court  will  not  hold  such  rul- 
ing to  be  error,  if  such  paper  could  be  proper- 
ly read  as  evidence  for  any  purpose." 

The  case  in  hand  involves  a  large  member 
of  instructions.  The  court  gave  one,  and  it 
was  before  the  Jury  while  two  counsel,  one 
one  each  side,  argued  the  case,  and  before 
two  other  counsel,  one  on  each  side,  made 
their  arguments  to  the  Jury,  the  court  with- 
drew that  Instruction,  and  charged  the  Jusry 
to  disregard  it  entirely  as  if  it  never  bad  been 
given.  We  must  take  it  that  Jurymen  are 
intelligent  men,  and  can  understand  the  di- 
rections of  the  Judge,  and  have  capacity  not 
to  be  influenced  by  an  instruction  afterwards 
eliminated  from  the  case.  If  this  is  not  so, 
why  any  instructions?  Judge  Holt,  in  Os- 
borne &  Co.  V.  Francis,  88  W.  Va.  319,  18  S. 
B.  591,  45  Am.  St  Rep.  859,  cited  authority 
for  the  statement  that  a  court  may  cure  er- 
rors in  instructions  by  withdrawing,  explain- 
ing, or  correcting  them.  So  do  Hughes  on 
Instructions,  and  Shakelford  v.  State  (Tex. 
Cr.  App.)  63  S.  W.  884.  This  power,  or  I 
should  say  duty,  of  withdrawal  of  a  bad  in- 
struction is  recognized  in  McKelvey  v.  C.  & 
O.  Ry.  Co.,  86  W.  Va.  600,  14  S.  B.  261.  2 
Thompson  on  Trials,  |  2326,  sustains  this 
power  in  a  court  If  it  did  not  exist,  it 
would  be  a  misfortune.  The  rule  contended 
for  by  counsel  would  frustrate  tedious,  cost- 
ly trials,  and  obstruct  the  administration  of 
justice.  Substance  must  not  always  yield  to 
technicality. 

Complaint  is  niade  of  refusal  of  defendant's 
instruction  6  bearing  on  self-defense.  It 
leaves  out,  in  connection  with  retreat,  the  ele- 
ment of  good  faith,  and  in  saying  that  the 
defendant  may  kill  when  he  has  reasonable 
ground  to  believe  that  there  is  design  to  de- 
6^x>y  his  life  or  commit  a  felony,  it  omits 
the  words  "and  does  believe."  The  "good 
faith*'  feature  was  important  in  the  case,  be- 
cause evidence  showed  that,  when  Hood 
backed  some  steps  from  Barnes,  he  told  his  son 
to  get  his  gun,  and  told  his  son  to  shoot  Hood, 
and  he  was  shot  Just  then,  tending  to  show 
that  such  retreat  as  there  was,  was  not  in 
good  faith.  State  v.  Zeigler,  40  W.  Va.  694, 
21  S.  B.  763.  Other  instructions  given  practi- 
cally cover  this  instruction  so  far  as  the 
case  demanded. 

Complaint  is  made  of  the  refusal  of  in- 
struction No.  8,  saying  that  "if  they  are  satis- 
fied from  the  evidence  that  when  Hezekiah 
Hood  retreated  from  the  poethole^  Bame% 
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anned  with  a  revolver,  fired  the  same  off  one 
or  more  times,  thereby  assaulting  the  de- 
fendant, and  that  the  defendant  had  cauae 
to  believe,  and  did  believe,  that  great  bodily 
harm '  was  about  to  be  Inflicted  upon  him, 
and  that  under  such  belief  and  fear  he  fired 
the  shot  with  intent  to  protect  himself,*'  then 
he  was  not  guilty.  It  is  said  that  this  court 
approved  that  instruction  in  State  v.  Hobbs, 
37  W.  Va.  812,  17  S.  E.  380.  I  suppose  in- 
struction No.  4  Is  referred  to.  Perhaps  that 
instruction  was  right  In  that  case;  but  the 
instruction  under  consideration  differs  from 
that  in  the  Hobbs  Case,  because  is  assumes 
that  Hood  retreated^  which  is  not  an  element 
of  the  Instruction  in  the  Hobbs  Case.  And  it 
leaves  out  the  words  "retreated  In  good 
faith,"  and  It  assumes  that,  by  firing  the  pis- 
tol, Barnes  assaulted  Hood.  Other  Instruc- 
tions cover  self-defense. 

Complaint  Is  made  of  the  giving  of  an  In- 
struction for  the  state,  defining  reasonable 
doubt,  and  containing  the  clause,  "The  oath 
of  a  Juror  Imposes  upon  him  no  obligation  to 
doubt  where  no  doubt  would  exist,  if  no  oath 
had  been  administered."  It  is  said  that  this 
Is  plain  error,  as  telling  the  Jury  that  the 
oath  imposed  no  obligation.  It  Is  Instruction 
4  in  State  v.  Bickle,  53  W.  Va.  599,  45  S.  E. 
917,  and  was  held  no  error  in  that  case.  We 
do  not  think  this  is  error.  We  find  this  test 
In  nuiny  of  the  cases.  It  is  put  In  note  on 
page  491  of  12  Cyc.  An  oath  does  not  com- 
pel a  Juror  to  doubt,  when  he  would  not 
doubt  on  the  same  evidence  as  an  honest 
man,  acting  In  a  grave  matter.  The  great 
Chief  Justice  Gibson,  a  polar  star  in  Judicial 
decisions,  said  that  a  Juror  is  "not  at  liberty 
to  disbelieve  as  a  Juror  while  he  believed  as 
a  man."  Commonwealth  v.  Harmon,  4  Pa. 
270.  Of  course,  he  meant  on  the  evidence, 
not  outside  the  evidence.  Also,  I  find  that  In 
State  V.  Kellison,  56  W.  Va.  690,  47  S.  El 
166,  It  was  held  that  the  giving  of  such  in- 
struction is  no  error.  The  Jury  In  this  case 
were  told  over  and  over  again  that  the  state 
must  prove  Hood  guilty  beyond  a  reasonable 
doubt  I  will  add  for  myself,  that  as  the 
verdict  found  Hood  not  guilty  of  murder  in 
either  degree,  but  guilty  of  voluntary  man- 
siaughter,  and  as  there  was  no  question  that 
Hood  shot  and  killed  Barnes,  and  so  stated 
himself  as  a  witness,  I  do  not  see  how  the 
matter  of  reasonable  doubt  la  involved  In 
the  case. 

There  are  other  Instructions  in  the  case, 
but  they  involve  no  prindples  of  law  not  set- 
tled by  numerous  decisions  in  Virginia  and 
West  Virginia  binding  us,  so  that  a  discus- 
sion of  these  instructions  would  only  be  a 
rehash  of  law  fixed  and  settled  by  them.  If 
the  case  were  to  go  back  for  another  trial. 
It  would  be  proper  to  say  which  instructions 
were  good  and  which  bad;  but  as  the  case 
does  not  go  back,  why  write  pages  and  pages 
to  restate  settled  law?  We  have  carefully 
examined  the  Instructions  and  do  not  find  any 
error  therein. 


Counsel  dlscoss  the  evidence  In  this  case, 
and  ask  the  court  to  pass  on  It,  and  determine 
whether  the  accused  was  guilty  of  man- 
slaughter or  excusable  on  self-defense.  Aa 
there  was  no  question  aa  to  Hood  ahootlng 
Barnes,  the  question  of  selfjdefense  was  one 
peculiarly  for  the  Jury.  Witness  after  wit- 
ness proves  that,  and  the  clrcmnstances  of 
the  shooting.  The  deceased  made  his  state- 
ment as  to  the  facts,  the  prisoner  gave  evi- 
dence as  to  the  facts.  Other  witnesses  gave 
evidence  as  to  the  facts  of  the  homicide.  The 
evidence  Is  of  much  volume.  The  prisoner 
moved  to  strike  out  the  state's  evidence  aa 
being  Insufficient  By  no  means  could  that 
motion  prevail.  It  was  a  case  peculiarly 
proper  to  go  before  the  Jury.  Of  course,  that 
motion  could  not  prevail  in  the  circuit  court 
nor  In  this  court  In  this  court  it  inv<rtves 
only  the  question  whether  Hood  was  entitled 
to  the  excuse  of  self-defense.  That  was  pe- 
culiarly a  Jury  question.  The  trial  was  fair, 
and  the  verdict  supported  by  the  evld«ice. 
The  proper  function  of  this  court,  except  in 
rare  cases.  Is  not  to  discuss  facts,  but  lay 
down  law  principles  for  public  guidance.  It  is 
not  a  Jury  to  weigh  and  balance  evidence. 

Judgment  affirmed. 


(63  W.  Va.  1S6) 

FIRST    NAT.    BANK    OP   JEFFERSON   v. 
THOMPSON  et  al. 

(Supreme  Court  of  Appeals  of  Wert  Virginia. 
Dec.  10.  1907.) 

1.  Equity— Taking  Depositiows. 

An  order  in  a  chancery  case  shows  that 
depositions  are  to  be  closed  by  a  date,  and  the 
case  submitted  in  vacation  by  a  later  date.  It 
is  no  error  to  read  depositions  taken  subse- 
quent to  those  dates  on  the  hearing  at  a  latei 
term. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Depositions,  |  121.] 

2.  Appeai/— Review— Deoreb  in  Bquitt. 

Where  a  chancery  case  tums^  on  the  effect 
and  weieht  of  evidence  and  credit  of  witness- 
es, and  that  evidence  is  such  that  reasonable  men 
may  differ  as  to  its  effect,  the  appellate  coart 
cannot  reverse  the  circuit  court's  decree.  A 
decree  so  turning  on  evidence  cannot  be  reversed 
unless  manifestly  wrong. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig- 
vol.  3,  Appeal  and  Error,  §8  8970-397a] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Ck>urt»  Jefferson 
County. 

Bill  by  the  First  National  Bank  of  Jeffer- 
son against  Jennie  Thompson  and  otbera. 
Decree  for  defendants^  and  plaintiff  appeals. 
Affirmed. 

H.  H.  McCormick,  for  appellant  Forrest 
W.  Brown,  for  appellees. 

BRANNON,  J.  This  is  a  snit  In  equity  in 
the  circuit  court  of  Jefferson  county  by  the 
First  National  Bank  of  Jefferson  agraSnst 
Jennie  Thompson  and  her  husband  and  oth- 
ers, to  subject  to  Indebtedness  of  C  H. 
Thompson  land  conveyed  to  Jennie  Thomp- 
son by  J.  M.  Hotckiss,  on  the  chax^ge  thai 
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the  husband  of  Jennie  Thompson  famished 
the  money  which  purchased  the  land,  and 
that  the  conyeyance  to  his  wife  was  to  de- 
fraud his  creditors.  The  decree  dismissed 
the  bill. 

One  assignment  of  error  is  that  certain 
depositions  w^e  read.  The  court  made  an 
order  showing  that  the  defense  was  given 
until  June  15,  1901,  to  complete  depositions, 
and  the  plaintiff  five  days  thereafter,  after 
which  the  depositions  should  be  closed,  and 
the  case  submitted  in  vacation  on  or  before 
11th  of  July,  1904,  '*as  counsel  may  agree"; 
and  these  depositions  were  talsen  July  14th. 
The  case  was  heard  March  1, 1905.  We  have 
not  the  question  whether  the  court  could 
have  refused  to  read  the  depositions,  but 
whether  it  erred  in  reading  them  in  its  dis- 
cretion. We  do  not  think  there  is  error  in 
this,  for  reasons  which  will  appear  in  Bus- 
ter V.  Holland,  27  W.  Va.  510;  Pulmer  Coal 
Od.  v.  Morgantown  &  K.  R.  Co.,  57  W.  Va. 
470,  50  S.  B.  606;  Radford  v.  Powlkes,  85  Va. 
820,  8  S.  B.  817;  Hogg's  £q.  Procedure,  § 
493.  But,  furthermore,  no  exception  to  the 
depositions  was  called  to  the  attention  of  the 
court,  and  this  avoids  any  error  in  this  mat- 
ter. Hogg's  Eq.  Proced.  §  498;  Whitehouse 
V.  Jones,  60  W.  Va.  680,  55  S.  B.  730.  And 
the  plaintiff  cross-examined  these  witnesses, 
which  it  seems  is  a  waiver  of  an  objection 
such  as  this.    Hogg's  Bq.  Proced.  §  500. 

On  the  merits  there  can  be  no  question 
that  when  a  wife  acquires  real  estate,  in  a 
contest  between  her  husband's  creditors,  the 
law  presmnes  that  it  was  paid  for  by  the 
husband,  and  she  must  show  by  clear  proof 
that  she  paid  for  it  with  her  own  means. 
Miller  V.  Gillespie,  54  W.  Va.  450,  46  S.  B. 
451.  But  after  a  careful  review  of  the  evi- 
dence Jennie  Thompson  fairly  meets  this  de- 
mand. She,  her  husband  and  two  brothers 
prove  that  she  had  means  with  which  to  pay 
the  purchase  money,  and  a  disinterested  wit- 
ness proves  its  payment  in  cash  by  her. 
There  is  no  positive  evidence  to  the  contrary — 
only  some  circumstances  arousing  some  ques- 
tion or  suspicion;  not  sufficient  to  overthrow 
the  positive  evidence  of  four  witnesses,  un- 
less we  arbitrarily  say  that  their  evidence 
is  perjured.  If  they  are  believed,  the  defense 
is  clearly  established.  There  can  be  no  ques- 
tion but  that  reasonable  men  would  differ, 
on  weighing  the  evidence  in  this  case,  as  to 
its  effect,  and  in  such  case  this  court  can- 
not reverse^  the  decree  of  the  circuit  court, 
and  can  only  do  so  where  we  can  see  that 
the  finding  of  the  circuit  court  is  plainly 
wrong.  Camden  v.  Dewing,  47  W.  Va.  310, 
34  S.  B.  911,  81  Am.  St  Rep.  797;  Shaffer  v. 
Shaffer,  51  W.  Va.  126,  41  S.  E.  166.  The 
case  involves  no  principles  of  law,  but  turns 
only  on  evidence  and  credit  of  witnesses.  It 
would  answer  no  purpose  to  detail  mere  evi- 
dence. The  object  of  opinions  published  in 
the  state  reports  is  to  lay  down  principles 
of  law,  not  evidence. 

We  must  afiirm  the  decreew 


(68  W.  Va.  198) 

HANSFORD  v.  8NTDBR. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec.  10,  1907.) 

1.  AjTIDAVrrS^-SUFFICIBNCT. 

An  affidavit  which,  after  the  title  of  the 
case,  has  the  venae,  "state  of  West  Virginia, 
Tucker  county,  to  wit,"  sufficiently  shows  that 
the  notary  is  a  notary  of  Tuclcer  county  and  ad- 
ministered the  oath  in  that  county. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  2,  Affidavits,  S§  S&St] 

2.  Bills  and  Notes— Aonon— Plea— Nbces- 
siTT  OF  Affidavit. 

In  an  action  of  debt  on  a  promissory  note, 
an  affidavit  being  filed  with  the  declaration  as 
authorized  by  Code  1899,  c.  125,  S  46  [Code 
1906,  §  8866],  the  clerk  cannot  receive  an  issu- 
able plea  in  bar  at  rules  without  the  affidavit 
of  the  defendant  required  by  section  46.  Though 
he  does  receive  such  plea,  and  omits  to  enter 
judgment  against  the  defendant,  and  no  plea 
is  filed  by  leave  of  the  court  at  the  first  term, 
no  plea  can  be  filed  by  the  defendant  thereafter, 
but  the  plaintiff  has  right  to  have  judgment  re- 
corded by  the  court  for  his  demand. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  7,  Bills  and  Notes,  S§  1542-1564.] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Randolph  County. 

Action  by  L.  Hansford,  trustee,  against 
Sampson  Snyder.  Judgment  for  plaintiff. 
Defendant  brings  error.    Afiirmed. 

C.  H.  Scott,  for  plaintiff  in  error.  Jared 
Ia.  Wamsley  and  J.  F.  Harding,  for  defendant 
in  error. 

BRANNON,  J.  Jm  Hansford,  trustee, 
brought  debt  in  the  circuit  court  of  Randolph 
county  against  Sampson  Snyder,  on  a  prom- 
issory note  for  $500.  He  filed  with  the  decla- 
ration the  affidavit  required  by  Code  1899,  c. 
125,  §  46  [Code  1906,  S  8866].  The  declara- 
tion was  filed  at  rules,  and  at  the  first  rules 
a  conditional  judgment  was  entered.  At  the 
next  rules  the  defendant  filed  pleas  of  nil 
debet  and  payment,  and  the  clerk  set  the  case 
for  hearing,  entering  no  judgment  against 
the  defendant,  as  required  by  Code  1899,  c. 
125,  f  45  [Code  1906,  S  3865].  No  affidavit 
contesting  the  plaintifTs  affidavit  as  to  the 
amount  due  was  filed  by  the  defendant  No 
action  whatever  in  the  case  appears  at  the 
first  term  of  court  after  the  rules.  At  the 
second  term  the  defendant  asked  to  withdraw 
the  pleas  ^led  at  rules  and  substitute  others 
of  nil  debet  and  payment  accompanied  by  an 
affidavit  denying  that  there  was  anything  due 
the  plaintiff,  and  moved  the  court  to  set  aside 
the  proceedings  at  rules,  and  the  court  allow- 
ed the  pleas  filed  at  rules  to  be  withdrawn, 
and  set  aside  and  corrected  "accordingly"  the 
rule  proceedings,  not  saying  what  proceedings 
or  how  corrected.  We  must  presume  the 
correction  was  to  conform  to  law,  as  that, 
though  not  essential,  would  be  proper.  The 
plaintiff  objected  to  the  filing  of  the  new 
pleas,  and  moved  for  judgment,  and  the  court 
took  time  to  consider.  At  the  next  term  the 
defendant  moved  the  court  to  quash  plain- 
tilTs  affidavit  for  defects  on  its  face,  and  oXh 
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jected  to  Judgment  for  the  plaintiff,  and  the 
court  overruled  the  motion  to  quash  the 
plaintiff's  affidavit  rejected  the  defendant's 
pleas,  and  entered  Judgment  for  the  plaintiff's 
demand.  I  should  have  stated  that  a  de- 
murrer to  the  declaration  was  overruled. 

Demurrer  to  the  declaration:  The  decla- 
ration states  that  Hansford  is  trustee  in  a 
deed  of  trust  made  by  J.  H.  Simmons  and 
Charles  Simmons  to  Hansford,  that  Snyder 
alone  made  to  J.  H.  Simmons  the  note  sued 
on,  and  that  the  note  had  been  conveyed  to 
Hansford  by  said  deed  of  trust  The  objec- 
tion to  the  declaration  is  that  it  avers  non- 
payment to  J.  H.  Simmons  and  Hansford,  but 
not  to  Charles  Simmons.  The  declaration 
does  not  hint  of  any  interest  or  connection  of 
Charles  Simmons  with  the  note.  He  may 
have  transferred  something  else  by  the  deed 
of  trust,  but  had  no  interest  in  the  note,  so 
far  as  appears. 

The  affidavit:  The  defect  alleged  Is  that  it 
does  not  show  of  what  county  the  notary  is 
a  notary.  Its  caption  after  the  title  of  the 
suit  is  "state  of  West  Virginia,  Tucker  coun- 
ty, to  wit"  We  will  presume  from  this 
that  the  notary  was  a  notary  of  Tucker 
county  and  administered  the  oath  in  that 
county.  Quesenberry  v.  People's  B.  &  L. 
Ass'n,  44  W.  Va.  512,  30  S.  B.  7a  See  Kesler 
V.  Lapham,  46  W.  Va.  294,  33  S.  EX  289;  Car- 
penter V.  Dexter,  8  Wall.  (U.  S.)  513, 19  L.  Ed. 
426. 

Objection  is  also  made  to  the  substance  of 
the  affidavit,  but  it  plainly  answers  the  de- 
mand of  the  statute.  It  is  even  said  that 
Simmons  must  make  the  affidavit,  and  that 
the  trustee  could  not  do  so  for  want  of  per- 
sonal knowledge.  This  is  highly  technical. 
Hansford  was  assignee  of  the  note,  and 
would  likely  inquire  and  be  conversant  with 
the  facts  concerning  it  Should  the  court 
have  entered  Judgment?  Which  the  sounder 
line  of  thought? 

1.  Though  the  clerk  should  not  at  the  sec- 
ond rules  have  received  the  plea,  because  not 
accompanied  by  a  counter  affidavit  of  the  de- 
fendant yet  he  did  so,  and  there  was  in  fact 
no  entry  of  a  common  order  confirmed,  and 
therefore  the  court  in  term  ought  to  have  ac- 
cepted the  plea  and  affidavit  and  not  entered 
Judgment  final  for  plaintiff,  as  there  was  no 
office  Judgment  to  prevent  a  plea. 

2.  The  plea  without  affidavit  filed  at  rules 
was  a  nullity,  because  Code  1899,  c.  125,  §  46 
[Code  1906,  S  8866],  prohibits,  prohibits  I  say, 
any  plea  without  affidavit  to  meet  the  plain- 
tiff's affidavit  and  the  clerk  should  not  have 
filed  it  and  the  court  at  a  subsequent  term 
ought  to  have  treated  the  case  as  if  no  plea 
had  been  filed  at  rules,  but  as  if  Judgment 
had  been  in  fact  entered  at  rules. 

We  think  the  second  proposition  the  sound- 
er one.  The  Code,  In  section  46,  gives  a 
plaintiff  filing  the  affidavit  required  by  it  a 
Judgment  by  default  in  an  action  of  debt  un- 
less his  right  proven  by  his  affidavit  sliall  be 


repelled  by  an  affidavit  by  the  defendant 
The  law  prohibits  the  defendant  from  con^ 
testing  the  merits  to  which  the  plaintiff's  af- 
fidavit relates,  unless  the  defendant  purges 
.his  conscience  by  a  counter  affidavit    The 
statute  writes  this  Judgment  in  the  rule  book, 
so   to  speak.     The   statute  gives   it     The 
clerk's  admitting  the  plea,  and  omitting  to 
enter  a  Judgment  was  fruitless  to  prevent 
such  Judgment    In  Anderson  v.  Doollttle,  8S 
W.  Va.  629,  18  S.  E.  724,  and  Bradley  v.  Long. 
57  W.  Va.  599,  50  S.  E.  746,  the  clerk,  in  an 
action  of  debt,  improperly  entered  an  order 
for  an  inquiry  of  damages,  which,  if  valid, 
would  prevent  an  office  Judgment;  but  we 
held  that  such  order  for  inquiry  of  damages 
was  void  and  ineffectual  to  prevent  an  office 
Judgment    So  we  hold  as  void  the  act  of  the 
clerk  in  receiving  the  plea  and  in  omitting  to 
enter  Judgment  in  the  office.    That  the  law 
enters  the  office  Judgment  was  held  under  the 
statute  as  it  was  In  the  Code  of  1860,  which 
declared  that  office  Judgment  should  be  final 
on  the  last  or  fifteenth  day  of  the  term  in 
Enders  v.  Burch,  15  Grat  (Va.)  64,  and  Al- 
derson  v.  Owinn,  3  W.  Va.  ^.    This  quality 
or  character  of  finality  has  been  given  such 
office    Judgment   under   the    West    Virginia 
Code,   if   the   plaintiff   files   such    affidavit 
Hunter  v.  Snyder,  11  W.  Va.  198 ;  Marstiller 
V.  Ward,  52  W.  Va.  74^  48  S.  E.  178,  as  also 
by  the  two  cases  cited  above.    James  Sons  & 
Co.  V.  Gott  &  Ball,  55  W.  Va.  223,  47  S,  E- 
649,  does  not  hold  against  the  finality  of  such 
a  Judgment  and  does  not  allow  a  plea  after 
the  first  term,  because  there  was  agreemoit 
to  continue  in  that  case.    That  is  given  as 
the   reason   of   the   decision.     Under    these 
views  the  action  of  the  court  in  setting  aside 
or  correcting  the  proceedings  at  rules  Is  im- 
material.    Nor  is  it  material  that  this  was 
done,  not  at  the  next  term.    Therefore  the 
Code  provision  that  the  court  may   correct 
proceedings  at  rules  at  the  next  term  is  not 
involved,  because  under  principles  of  cases 
above  the  action  of  the  clerk  in  filing  pleas 
and  failing  to  enter  Judgment  at  rules  is  Toid 
and  to  be  "dijgregarded,"  as  held  in  the  An- 
derson Case  and  Bradley  Case  above  cited. 
The  clerk  could  not  dispense  with  an  aflSdavit 
by  the  defendant  or  deprive  the  plaintiff  of 
the  Judgment  given  him  by  law.    The  clerk's 
action  was  void,  because  the  statute  forbids  a 
plea  without  affidavit  and  commands  him  to 
write   an   office   Judgment    The   statute    is 
mandatory.    The  suitor's  right  is  involred* 
and  as  the  statute  prohibits  a  plea  witliout 
affidavit  the  suitor  has  right  to  such  judg- 
ment   It  is  not  a  matter  of  discretion  ^vith 
the  derk.    Cases  are  cited  to  say  that  tliere 
is  no  Judgment  by  default  when  there  is  ap- 
pearance ;  but  suppose  the  appearance  is  in  a 
mode  prohibited  by  the  letter  and  spirit  of 
the  statute?    Grigg  v.   Dalsheimer,    88    V&. 
608,  18  S.  E.  993,  on  a  similar  statate,  99 
holds. 
Judgment  affirmed. 
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MILLER  y.  PRUDENTIAL  BANKING  & 
TRUST  CO.  et  Bl. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec.  10,  1907.) 

1.  Building  and  Loan  Associations— Stat- 
utes—Compliance— Usury  Exemption. 

If  a  foreign  building  and  loan  association^ 
doing  business  in  tbis  state,  contravenes  the  pro- 
visions of  section  26,  9.  54,  of  the  Code  of  189d 
[Code  1906,  §  2318],  r^lncing  to  building  and  loan 
associations  formed  in  this  state,  the  exemption 
from  usury,  afforded  by  that  statute,  will  be 
denied  it. 

2.  Same— Pbemiuus— Bidding  fob  Punds. 

Premium  or  profit,  for  the  use  of  an  ad- 
vance or  loan  by  a  building  and  loan  association, 
to  a  member  thereof,  must  be  fixed  or  deter* 
mined,  under  the  law  of  this  state,  by  competi* 
tive  bidding,  by  the  members  of  such  an  associa- 
tion, for  right  of  priority  to  the  mutual  funds; 
or,  in  default  of  bidders  at  or  above  a  minimum 
premium,  fixed  bv  the  by-laws,  by  awarding  the 
money  to  a  member  at  such  minimum  premium. 

J  Ed.  Note.~For  cases  in  point,  see  Cent.  Dig. 
.  8,  Building  and  Loan  Associations,  §  46.] 

3.  Same  —  Usurious    Contracts  —  Enforce- 
ment. 

When  such  premium  or  profit  Is  fixed  or 
determined  by  any  other  method  than  tiiat  regu- 
lated by  our  law,  and  such  premium  or  profit  is 
greater  than  the  legal  rate  of  interest,  the  con- 
tract respecting  the  advance  or  loan  is  usurious, 
and,  to  the  extent  of  such  usury,  cannot  be  en- 
forced in  the  courts  of  this  state. 

{EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Building  and  Loan  Assoaations,  S  46.] 

4.  Sami>— Premiums  Arbitrarily  Fixed. 

Premium  or  profit  arbitrarily  fixed  by  the 
by-laws  of  an  association,  domestic  or  foreign, 
in  contravention  of  section  26,  c.  54,  of  the  Code 
of  1899  [Code  1906,  §  2318],  and  without  re- 
gard to  its  provisions  as  to  ascertaining  the  risht 
of  priority  among  members  to  loans,  by  a  selling 
of  the  money  in  the  treasury  to  the  bidder  oi 
the  highest  premium  therefor,  or,  in  default  of 
bidders  at  or  above  a  minimum  premium,  fixed 
-  by  the  by-laws,  by  awarding  the  money  to  a 

>:  member  at  such  minimum  premium,  is  unlawful 

and  usurious  if  it  exceeds  the  legal  rate  of  in- 
terest, when  stipulated  for  in  a  contract  respect- 
ing an  advance  or  loan. 

5.  Same— Renewal. 

•:  A  renewal  of  an  usurious  contract  between 

the  same  parties,  partakes  of  the  infirmity  of 
the  original  agreement,  and  the  original  taint 
attaches  to  all  consecutive  obligations  or  securi- 
ties growing  out  of  the  original  vicious  transac- 
tion. 

6.  Same  — Change  of  Sbcubitisb— Evidence 
OF  Debt. 

:  A  mere  change  of  securities  or  evidences  of 

debt  for  the  same  usurious  loan,  to  the  same  per- 
son  who  reserved  the  usury,  does  not  purge  the 
^"  original  consideration;    and,  whether  such  new 

?  '  securities  or  evidences  of  debt  are  in  renewal  of 

former  ones,  or  in  payment  of  the  debt  tainted 
with  usury,  the  original  taint  remains  until  a 
new  conslaeration  intervenes, 
i  '"         7.  Same— RxNBWAL  of  Debt. 
t  A  debt,  evidenced  by  bond  and  secured  by 

deed  of  trust  on  real  estate  in  this  state,  not 
wholly  void  in  its  inception  because  of  usury 
with  which  it  is  tainted,  and  which  usurious  debt 
is  afterwards  simply  renewed,  or  the  form  there- 
of changed,   by   the  execution   and    delivery   of 
notes  for  the  same  usurious  amount,  secured  bv 
-'         new  deed  of  trust  on  the  same  real  estate,  which 
;:  ^         execution  and  delivery  of  said  notes  and  deed  of 
trust  securing  them,  and  the  place  of  payment 
^"^-         fixed  by  them,  are  In  a  state  by  the  laws  of 
'•^        which  contracts  are  void  for  usury,  is  .not  whol- 
ly invalidated  l)ecause  of  such  renewal  or  change 
in  said  state,  so  as  to  prevent  its  enforcement 
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to  the  extent  justified  by  the  laws  of  this  8tate» 
nnder  which  said  original  usurious  contract  is 
called  in  question. 
(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court  Cabell  County. 

Bill  by  James  S.  Miller  against  the  Pru- 
dential Banking  k  Trust  Company  and  oth- 
ers. From  an  adverse  decree,  defendants  ap- 
peal.   Affirmed. 

W.  K.  Cowden  and  Ordway  Puller,  for 
appellants.    C.  S.  Welch,  for  appellee. 

ROBINSON,  J.  The  assignments  of  error, 
and  the  argniments  in  the  briefs  of  counsel 
herein,  may  at  (mce  be  reduced  to  the  real 
question  presented.  Nor  does  it  behoove  us 
to  now  state  the  facts  involved.  These  will 
sufficiently  appear  as  we  proceed. 

The  question  is:  What  sum  is  legally  due 
from  the  plaintiff  to  the  defendant  company, 
as  the  successor  of  the  Metropolitan  Build- 
ing and  lioan  Association,  of  Richmond,  Va., 
on  account  of  an  advance  of  $1,900  made  to 
him  by  said  association,  on  his  19  shares 
of  stock  therein,  on  the  11th  day  of  March* 
1897,  the  repayment  of  which  was  evidenced 
by  his  bond,  secured  by  deed  of  trust  on  his 
real  estate  In  the  dty  of  Huntington,  the 
residue  of  which  indebtedness  after  pay- 
ments  thereon  was,  in  the  year  1901,  renew- 
ed by  a  series  of  notes,  payable  monthly, 
with  legal  interest,  executed  by  plaintiff  and 
delivered  to  defendant  company,  secured  by 
a  new  deed  of  trust  on  the  same  real -estate? 
In  other  words,  was  tjie  said  building  and 
loan  contract  invalid  as  such,  under  our  law, 
and  therefore  usurious;  and,  if  so,  did  the 
usury  follow  into,  and  taint  therewith,  the 
said  notes  given  In  renewal?  The  contro- 
versy arises  by  this  suit  of  plaintiff,  in  the 
circuit  court  of  Cabell  county,  alleging  such 
usury  in  the  notes  aforesaid,  and  enjoining 
a  sale  under  the  deed  of  trust  securing  them, 
and  a  full  resistance,  by  the  defendant  com- 
pany and  its  receiver,  of  plaintiff's  conten- 
tion and  procedure.  We  are  therefore  call- 
ed upon  to  consider  the  original  building 
and  loan  contract,  and  to  see  if  it  was  such 
as  is  authorized  by  our  law,  and  by  it  ex- 
empt from  usury,  because  of  the  bonus  or 
premium  taken  above  the  legal  rate  of  inter- 
est We  find  it  to  be  a  contract  calling  for 
the  repayment  of  said  advance  by  monthly 
installments  of  $23.75  each,  until  such  time 
as  the  shares  of  stock  should  be  fully  paid 
up,  or  until  144  such  payments  should  be 
made,  which  monthly  payments  were  recited 
to  be  in  full  of  all  dues,  premium,  and  in- 
terest in  accordance  with  the  charter  and 
by-laws  of  the  association.  But  in  the  said 
charter  and  by-laws  we  find  no  mention  of 
anything  under  the  name  of  premium  and 
interest,  although  the  dues  are  therein  stat- 
ed to  be  50  cents  per  month  per  share.  The 
by-laws  did  provide,  under  the  head  of  ad- 
vances, that,  for  the  class  of  stock  which 
plaintiff  held,  the  bond  should  provide  for 
the  payment  of  $1.25  per  month  per  share, 
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ustll  the  matarity  of  said  shares,  but  when 
144  payments  were  made,  no  further  pay- 
ments were  required*  This  sum,  we  know 
by  the  by-laws,  embraced  the  50  cents  for 
dues,  but  the  residue  of  it  was  given  therein 
no  particular  name.  The  bond  and  deed  of 
trust,  however,  tell  us  that  this  residue  was 
to  be  in  full  of  premium  and  interest,  but 
nowhere  in  the  papers  pertaining  to  this  loan 
or  advance,  is  it  stated  what  portion  was 
premium,  and  what  portion  was  interest  A 
reference  to  the  by-laws  also  discloses  to  us 
no  provision  whatever  in  relation  to  award- 
ing loans  or  advances  to  members,  upon  a 
bidding  of  premium  therefor,  or,  in  default 
of  bidders,  awarding  the  money  in  the  treaa- 
nry  to  a  member  at  a  minimum  premium; 
nor  does  the  bond  and  deed  of  trust  show 
that  the  advance  was  awarded  plaintiff  by 
that  method.  A  minimum  premium,  and  the 
mode  of  making  the  award,  were  not  fixed 
by  the  by-laws;  nor  was  there  any  provision 
for  selling  to  the  stockholders  the  money  by 
bidding  the  highest  premium,  profit,  or  bonus 
for  the  priority  of  right  therefor.  It  is  in- 
sisted by  plaintiff  that  this  failure  to  defi- 
nitely state  the  amount  of  premium  exacted, 
and  to  provide  for  competitive  bidding  of 
premium  for  priority  of  right  to  loans,  was 
in  conflict  with  our  statute  by  which  a  pre- 
mium charged  by  a  building  and  loan  asso- 
ciation is  exempted  from  being  usury,  and 
that  the  by-laws  and  contract  did  not  come 
within  the  defined  requirements  in  said  stat- 
ute, so  as  to  entitle  the  contract  to  such 
exemption. 

Our  I.<egislature  has  deemed  it  well  to  en- 
courage the  formation  of  building  and  loan 
associations,  for  the  purpose  of  encouraging 
industry,  frugality,  and  home  building,  and 
saving  among  the  members,  and  has  exempt- 
ed them  from  the  usury  laws  as  to  the  profit, 
taken  to  the  general  fund  belonging  to  the 
members,  for  the  use  of  money  therefrom 
by  a  member.  It  has  given  them  certain 
and  defined  powers,  to  be  exercised  in  the 
promotion  of  said  objects,  and  as  tending  to 
equality  among  the  members,  the  safety  and 
security  of  the  mutual  funds,  and  the  ad- 
vancement of  the  correct  principles  that 
should  obtain  in  such  enterprises.  True 
building  and  loan  associations,  founded  and 
conducted  upon  proven  principles  of  such 
financing,  are  most  worthy  of  such  recogni- 
tion as  has  been  given  them  in  this  state  by 
the  lawmakers;  but,  in  order  thkt  only  such 
principles  should  be  invoked  in  their  forma- 
tion and  operation,  our  law  has  jealously 
delegated  to  them  only  such  powers  as  are 
believed  to  relate  to  their  true  purpose  and 
propriety.  If  formed  and  conducted  for  the 
purposes  expressed  In  the  law,  exercising 
the  powers  therein  granted,  and  complying 
with  the  rules  thereof,  a  building  and  loan 
association  doing  business  in  this  state  is 
entitled  to  exemption  from  the  usury  laws; 
otherwise,  it  is  not  It  must  render  some- 
thing for  such  exemption;  and  that  which  it 


must  so  render  is  the  benefit  to  its  mem- 
bers, and  through  them  to  the  communityf 
in  the  promotion  of  the  tru^  objects  of  such 
associations  as  viewed  by  the  public  and 
expressed  through  the  lawmakers. 

Let  us  see.  What  is  our  law?  It  la  sec- 
tions 25  to  29,  inclusive,  chapter  54  of  the 
Code  of  1899  [Code  1906,  fS  2317-23211,  sec- 
tion 26  of  which  is  as  follows:  "Every 
such  association  shall  have  the  power  to  pro- 
vide by  Its  by-laws  for  selling  to  the  stock- 
holders, who  shall  bid  the  highest  premium 
therefor,  the  money  in  the  treasury,  or  in 
default  of  bidders  at  or  above  a  minimum 
premium,  may  award  to  a  member  the  value 
of  any  shares  held  by  him  less  such  mini- 
mum premium;  the  minimum  premium,  and 
the  mode  of  making  the  award  to  be  fixed 
by  the  by-laws.  Or  such  association  may 
charge  and  receive  the  premium,  bid  by  a 
stockholder  for  the  priority  of  right  to  audi 
loans,  in  periodical  Installments;  but  the 
by-laws  of  every  association  shall  set  forth 
whether  the  premium  bid  for  the  prior  right 
to  a  loan  shall  be  deducted  therefrom  in  ad- 
vance, or  be  paid  In  periodical  installments. 
But  whether  the  premium  be  deducted  from 
the  loan,  or  paid  in  periodical  instalhnents, 
the  transaction  shall  not  be  deemed  usurious, 
although  any  and  all  the  dues,  fines,  premi- 
ums and  interest  shall  exceed  the  legal  rate 
of  interest  on  the  amount  of  money  receiv- 
ed by  the  stockholders."  And  this,  and 
its  accompanying  sections,  are  ended  by  sec- 
tion 29  in  the  following  words:  "Every  such 
association  shall  adopt  by-laws,  which  shall 
embrace  all  the  provisions  of  the  four  pre- 
ceding sections,  and  such  further  provisions 
for  Its  government  and  the  managem^it  of 
its  business,  not  Inconsistent  with  these  sec- 
tions, as  it  may  deem  proper.*'  By  this  law 
must  the  said  transaction  be  governed,  not- 
withstanding the  domicile  of  the  defendant 
company  was  without  the  state,  and  notwith- 
standing it  is  claimed  that  the  contract  was 
a  Virginia  contract,  because  the  payments 
were  there  to  be  made.  Floyd  v.  National 
Loan  &  Inv.  Co.,  49  W.  Va.  327,  38  S.  E. 
653,  54  L.  R.  A.  536,  87  Am.  St  Rep.  805. 
This  court  has  held,  repeatedly,  that  this 
statute  requires  that  the  premium  be  a  def- 
inite sum,  whether  payable  as  a  lump  sum 
or  In  periodical  installments,  and  that  the 
member  must  know,  if  the  premium  is  pay- 
able in  such  Installments,  when  such  pay- 
ments are  to  end,  so  that  he  may  calculate 
the  aggregate  sum  of  the  same;  and  that 
If  a  definite  time  Is  fixed  after  which  no 
more  stated  installments  of  premium  are  to 
be  made,  it  is  a  compliance  with  the  law. 
Brown  v.  Rockey,  60  W.  Va.  268,  54  S.  E. 
343;  Tahaney  v.  Washington  Nat  B.  &  L. 
Ass'n,  59  W.  Va.  296,  53  S.  E.  791;  Thomp- 
son V.  Nat  Mut  B.  &  L.  Ass'n,  57  W.  Va. 
551,  50  S.  E.  756;  Prince  v.  Holston  Nat  a 
&  L.  Ass'n.  55  W.  Va.  19,  46  S.  E,  708; 
Gray  v.  fealt  B.  &  L.  Ass'n,  48  W.  Va-  164. 
37  S.  B.  533,  54  L.  R.  A.  217,  and  other  cases. 
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Whether,  In  the  case  before  us,  the  pre- 
mium or  profit  charged  was  a  sufflclently 
definite  sum,  as  proylded  in  said  by-laws 
and  set  forth  In  said  contrapt  and  deed  of 
trust,  we  do  not  deem  important,  in  Tiew 
of  the  conclusion  we  reach.  Another  ob- 
servation merits  precedence  oyer  this,  and 
precludes  the  necessity  of  its  consideration. 

There  was  no  selling  of  the  money  In  the 
treasury  to  the  stockholders,  and  no  provi- 
sion for  the  bidding  of  premium  or  an  amount 
of  profit  without  that  name.  There  was,  if 
anything  of  the  kind,  a  fixed  premium,  or  a 
fixed  and  limited  amount  of  profit  to  be  paid 
by  members  for  advances;  but  our  law  does 
not  provide  for  a  fixed  premium  or  profit 
It  has  chosen  the  method  of  competitive 
bidding,  and  provides  for  none  other,  except 
in  default  of  bidders.  It  fixes  this  bidding 
as  a  method  of  determining  priority  of  right 
to  loans  from  the  common  fund.  Its  theory 
and  terms  are  that  such  method  is  to  be 
pursued  in  the  proper  and  equitable  conduct 
of  these  associations.  The  member  bidding 
the  highest  premium  Is  given  the  right  of 
priority  to  the  mutual  funds,  or,  in  default 
of  bidders  at  or  above  a  minimum  premium 
fixed  by  the  by-laws,  the  money  may  be 
awarded  to  a  member  at  such  minimum  pre- 
mium. If  more  than  one  member  desires 
the  money,  there  must  be  bidding  of  profit 
to  the  association  for  priority  of  right  to 
it  And  this  method  of  coinpetitlve  bidding 
for  priority  of  right  to  the  fund  Is  plainly 
made  applicable  to  premium  bid  that  by  the 
by-laws  is  payable  in  periodical  installments, 
as  well  as  to  premium  bid  that  is  to  be  de- 
ducted in  a  lump  sum  from  the  loan.  Note 
the  word  "bid"  and  the  prevalent  idea  of 
"bidding"  throughout  the  statute.  This  stat- 
ute simply  embodies  that  which  has  been 
long  recognized  to  be  the  true  and  proper 
conduct  of  these  associations,  and  is  in  com- 
plete accord  with  the  highest  authority  as 
to  correct  principles  to  be  applied  to  them. 
In  Endllch  on  Building  Associations,  S  409, 
the  very  theory  of  our  statute  is  laid  down 
in  the  text  as  follows:  "The  premium  which 
is  to  be  paid  by  any  member,  upon  an  ad- 
vancement made  to  him  by  the  society,  must 
be  fixed  by  free  and  open  competition  be- 
tween all  the  applicants,  and  in  no  other 
way.  It  Ks  the  price  to  be  paid  for  obtaining 
preference  before  other  members  who  may 
desire  the  same  loan,  and  at  the  same  time  a 
compensation  to  them  indirectly  for  the  dis- 
appointment and  postponement  which  falls 
to  their  lot  There  can,  then,  be  only  one 
proper  method  of  getting  at  the  exact  amount, 
which,  in  fairness  and  equity,  a  borrower 
should,  at  any  given  time,  be  required  to  pay, 
viz.,  by  competition.  If  no  other  person 
wants  the  money,  or  if,  among  these  who 
would  take  it,  there  is  none  to  whom  the 
precedence  of  another  causes  any  appreciable 
inconvenience,  there  is  little  for  which  the 
borrower  is  l>ound  to  ofl^er  compensation, 
and  the  premium   must  be  trifilng,   unless 


positive  Injustice  is  to  be  done  him.  On  the 
other  hand,  if  there  are  many  who  desire 
the  advancement,  and  if  the  prospect  of 
obtaining  it  appears  to  them  worth  a  con- 
siderable sacrifice,  then  he  to  whom  the  loan 
was  most  necessary  and  advantageous,  and 
who  has  therefore  bid  the  highest  has  but 
done  his  duty  towards  the  other  applicants 
in  agreeing  to  a  signal  concession,  and  has 
nothing  to  complain  of  if  the  premium  Is 
rather  oppressive.  Hence  a  premium,  in 
order  to  be  lawful,  must  be  one  bid  for  the 
right  of  precedence  in  taking  a  loan,  at  a 
competitive  sale  of  such  right;  and  where 
there  was  no  such  sale  and  no  bid  there  can 
be  no  lawful  premium." 

In  contravention  of  this  method  establish- 
ed by  our  statute,  the  association  with  which 
plaintiff  dealt  provided  for  no  such  priority 
of  right  between  members,  accepted  no  such 
plan  as  being  beneficial  and  proper  in  the 
conduct  of  such  an  association,  but,  on  the 
contrary,  adopted  the  plan  that  "each  appli- 
cation shall  be  numbered  In  the  order  of  its 
receipt  by  the  secretary,  and  when  two  or 
more  are  made  at  the  same  time  they  shall 
take  precedence  in  order  of  their  receipt,  oth- 
er things  being  equal ;  provided  however, 
that  those  having  the  best  security  shall  be 
given  the  preference."  Thus  one  member 
could  be  readily  favored  to  the  exclusion  of 
another,  something  against  which  our  statute 
jealously  guards.  The  whole  scheme  of  this 
association,  in  the  particular  of  fixing  a  pre- 
mium and  determining  the  right  of  priority 
to  loans,  is  clearly  repugnant  to  tbe  policy 
of  our  legislation.  It  contravenes  that  which 
our  statute  deemed  equitable  and  beneficial ; 
and,  by  so  contravening  our  law,  it  is  put 
without  the  pale  of  that  same  statute  where^ 
in  Is  the  exemption  from  usury.  This  as- 
sociation, viewed  by  our  law.  In  this  par- 
ticular is  not  a  building  and  loan  associa- 
tion, such  as  practices  tbe  beneficent  feat- 
ures which  that  law  has  prescribed,  and  for 
the  practicing  of  which  there  is  given  the 
right  to  take  for  the  use  of  money  more  than 
the  legal  rate  of  Interest.  Therefore,  the 
contract  between  plaintiff  and  the  apsocia- 
tion  was  usurious,  and,  to  the  extent  of  the 
usury,  is  not  enforceable  in  this  state,  "be- 
cause it  is  such  a  contra<rt  as  is  clearly  re- 
pugnant to  the  public  policy  of  the  state, 
plainly  written  in  its  legislation,  and  there- 
fore prohibited  as  to  all  building  associa- 
tions." Floyd  V.  Nat  Loan  &  Inv.  CJo.,  su- 
pra. 

Most  similar  to  our  statute  was  the  one 
involved  in  Bates  v.  People's  Savings  &  Loan 
Ass'n,  42  Ohio  St  655,  where  the  court  makes 
the  following  comment,  directly  applicable 
here:  "The  premium  named  in  the  note  is 
unlike  the  premium  named  in  the  statute.  It 
was  not  measured  or  ascertained  by  competi- 
tive biddh:ig  among  the  members  and  deposi- 
tors, as  we  understand  tbe  statute  to  re- 
quire. It  was,  in  fact,  a  part  of  the  price 
named  by  the  lender  to  be  paid  by  the  bor- 
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rower  for  the  use  of  the  money  loaned.  The 
assent  of  the  borrower  to  pay  the  price  re- 
quired did  not  malce  him  a  bidder  within  the 
meaning  of  this  statate.  Galling  the  excess 
above  the  highest  legal  rate  a  'pi^em^vm'  did 
not  change  the  nature  of  the  transaction. 
It  was  usurious."  In  McOauley  v.  Working- 
man's  Building  &  Savings  Ass'n,  97  Tenn. 
421,  87  S.  W.  212,  35  L.  R.  A.  244,  56  Am. 
St  Rep.  813,  it  was  held:  *'The  taking  of  a 
fixed  premium  for  a  loan  by  a  building  as- 
sociation is  forbidden  by  a  statute  providing 
that  the  loan  shall  be  to  the  highest  bidder.*' 
And  to  the  same  effect  is  the  great  weight  of 
American  authority.  Brown  v.  Archer,  62 
Mo.  App.  277;  Bechtel  v.  Saginaw  B.  &  L. 
Ass'n,  143  Mich.  589,  107  N.  W.  696;  Darr 
V.  Guaranty  Loan  Ass'n,  47  Or.  88,  81  Pac. 
565;  Stiles'  Appeal,  95  Pa.  122;  Douglass  v. 
Kavanaugh,  90  Fed.  373,  33  G.  O.  A.  107; 
Land  Title  &  Trust  Oo.  v.  Fulmer,  24  Pa. 
Super.  Gt  256;  Glarke  v.  Gonners,  18  S.  D. 
600,  101  N.  W.  883;  Assets  Real.  Oo.  v. 
Wightman,  105  111.  App.  618;  Jamieson  v. 
Jurgens,  1^  111.  86,  62  N.  B.  917;  McDon- 
nell  V.  De  Soto  Sav.  &  Loan  Ass'n.  175  Mo. 
250.  75  S.  W.  438,  97  Am.  St  Rep.  592  f  Mut 
Home  &  Sav.  Ass'n  v.  Worz,  67  Kan.  506, 
73  Pac.  116;  Iowa  Sav.  &  Loan  Ass'n  v. 
Heldt  107  Iowa,  297,  77  N.  W.  1050,  48  L. 
R.  A.  689.  70  Am.  St  Rep.  197;  Post  v. 
Building  &  L.  Ass'n,  97  Tenn.  408,  37  S.  W. 
216,  34  L.  R.  A.  201;  Skinner  v.  South.  Home 
B.  &  L.  Ass'n,  46  Fla.  547,  35  South.  67; 
3  Current  Law,  567;  5  Gurrent  Law,  482; 
7  Thomp.  on  Gorp.  8778-80;  4  Am.  &  Bng. 
Enc.  1069-70.  Upon  this  subject  Thompson 
on  Building  Associations,  §  188,  says:  "The 
manner  of  charging  the  premium  by  auction 
of  money  is  the  one  usually  contemplated 
by  the  statute,  and  Is  more  in  harmony  with 
the  general  scheme.  The  power  of  determin- 
ing its  cost  is  thus  placed  with  the  bor- 
rowers themselves,  and  the  managers  cannot 
impose  upon  them  an  arbitrary  rate.  If  the 
statute  shows  that  this  method  was  the  one 
intended  by  the  Legislature,  the  courts  re* 
quire  compliance  with  it"  And  in  Floyd  v. 
Nat  Loan  &  Inv.  Go.,  supra,  this  court  rec- 
ognized the  principle  that  strict  compliance 
with  the  statute  by  these  associations  is  es- 
sential to  the  exemption  from  usury.  At 
page  348  of  49  W.  Va.,  page  653  of  88  S. 
E.  (54  Ia  R.  A.  536,  87  Am.  St  Rep.  805), 
the  opinion  says:  "The  care  which  the  Legis- 
lature has  taken  to  state  explicitly  the  plan 
upon  which  such  associations  may  operate, 
and  the  means  it  has  adopted  to  compel  ad- 
herence to  it  indicate  that  the  lawmaking 
power  of  the  state  deems  it  important  The 
law  relating  to  the  subject  of  building  as- 
sociations is  contained  in  four  sections  of 
the  chapter,  followed  by  these  words:  'Every 
such  association  shall  adopt  by-laws,  which 
shair  embrace  all  the  provisions  of  the  four 
preceding  sections,  and  such  further  pro- 
visions for  its  government  and  the  manage- 
ment of  Its  business,  not  inconsistent  with 


these  sections,  as  it  may  deem  prop».'  No 
departure  from  the  method  of  doing  business 
thus  prescribed  is  allowed.  There  can  be  no 
question  as  to  the  legislative  intent  to  com- 
pel absolute  adherence  and  obedience  to  its 
plan  for  conducting  the  operations  of  these 
societies." 

It  is  contended,  however,  on  behalf  of  the 
defendant  company  that  conceding  the  orig- 
inal contract  to  be  usurious,  as  we  now 
hold,  the  renewal  of  the  debt  thereunder  by 
the  notes  aforesaid  made  an  entirely  new 
contract  which  was  free  from  the  usury.  We 
cannot  so  hold.  As  stated  by  Judge  Snyder 
in  Hess  v.  Dille,  23  W.  Va.  90:  'The  doc- 
trine is  well  settled,  both  in  Yir^nia  and 
this  state,  that  the  givhig  of  a  new  note  for 
a  previous  one  which  has  become  due  will 
not  be  regarded  as  an  absolute  paym^it  or 
extinguishment  of  the  precedent  note  or  pre- 
existing debt  unless  it  be  expressly  so  agreed, 
whether  the  new  note  was  that  of  one  previ- 
ously bound  or  of  a  stranger."  The  whole 
of  the  same  debt  the  exact  amount  claimed, 
a  part  of  which  was  usurious,  was  simply 
put  into  another  form,  and  evidenced  and 
secured  by  new  papers,  changing,  between  the 
same  parties,  only  the  amount  and  character 
of  the  monthly  payments.  The  correspond- 
ence between  plaintiff,  his  attorney,  and  those 
representing  the  defendant  company,  calls  it 
a  •*change";  and  so  It  was.  Jhey  gave  it  the 
proper  construction.  It  was  a  renewal  of 
the  usurious  contract  between  the  same  par- 
ties—nothing more.  "A  renewal  of  the  usuri- 
ous contract  between  the  same  parties  pai^ 
takes  of  the  infirmity  of  the  original  agree- 
ment" Webb  on  Usury,  I  312.  "The  original 
taint  attached  to  all  consecutive  obligations 
or  securities  growing  out  of  the  original  yi* 
clous  transaction,  and  none  of  the  descoid- 
ant  obligations,  however  remote,  can  be  free 
from  it  if  the  descent  can  be  traced.'*  Dun- 
ning T.  Merrill,  1  Glarke,  Gh.  (N.  Y.)  K2. 
''A  mere  change  of  securities  for  the  same 
usurious  loan,  to  the  same  person  who  re- 
served the  usury,  does  not  purge  the  orig- 
inal consideration;  and  whether  the  new  se- 
curity is  in  renewal  of  the  former  evidences 
of  debt,  or  in  payment  of  the  debt  tainted 
with  usury,  the  original  taint  remains  until 
a  new  consideration  intervenes."  King  v. 
Perry  Ins.  &  Trust  Go.,  57  Ala.  118.  This 
doctrine  is  uniformly  sanctioned.  21  Am.  & 
Eng.  Enc.  665;  29  Am.  &  Eng.  Enc.  517. 
It  has  received  recognition  by  this  court 
Grim  V.  Post  41  W.  Va.  397,  23  S.  B.  613. 
These  new  notes  included  an  usurious  amount 
for  which  plaintiff  is  entitled  to  be  credited 
on  what  he  legally  owes  of  the  original  debt 
R^^er  V.  O'Neal,  33  W.  Va.  159,  10  S.  E. 
375,  6  L.  R.  A.  427. 

The  plaintiff  counter  assigns  as  error  the 
refusal  of  the  court  to  declare  the  said  notes 
absolutely  void,  upon  the  ground  that  they 
were  executed  and  payable  in  the  state  of 
New  York,  and  were  contracts  governed  by 
the  law  of  that  state,  by  which  law*  pleaded 
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and  proved  in  this  cause,  notes  and  other 
contracts  whereby  there  shall  be  reserved  or 
taken,  or  secured  or  agreed  to  be  reserved 
or  taken,  any  greater  sum,  or  greater  value, 
for  the  loan  or  forbearance  of  any  money, 
than  6  per  cent.,  shall  be  void.  But  it  must 
be  remembered  that  this  usurious  debt  did 
not  originate  in  the  state  of  New  York,  in 
which  state  new  evidences  in  the  form  of  said 
notes  were  given  for  it  The  usury  not  being 
conceived  there,  the  law  of  this  forum,  where 
the  original  usurious  contract  is  itk  question 
as  being  in  violation  of  our  law,  is  proper  to 
apply.  The  contract  containing  such  usury 
was  not  made  there;  it  was  simply  "chang- 
ed** there.  These  notes  are  only  usurious 
because  of  the  usury  in  the  original  contract 
for  which  they  are  a  renewal.  The  usury 
was  in  the  inception  of  the  transaction,  not 
in  the  execution  of  the  notes  in  the  state  of 
New  York,  or  the  contract  for  their  payment 
there.  The  notes  there  executed  covered  the 
identical  usurious  amount  that  the  company 
claimed  from  plaintiff,  as  contracted  else- 
where than  in  that  state,  and  were  not  a 
novation,  but  were  simply  the  residue  of  the 
original  debt  put  in  another  shape  and  secur- 
ed by  the  same  real  estate.  This  suit  calls 
in  question  said  original  contract  by  which 
the  usury  was  conceived,  not  the  renewal 
contract,  as  being  violative  of  our  law,  and 
by  such  law  it  is  proper  to  measure  it,  even 
in  its  renewed  form.  By  such  law  it  will  be 
enforced  after  it  is  purged  of  that  which  is 
In  conflict  with  that  law,  the  usury.  While 
it  is  uniformly  held  that  "a  void  contract  re- 
mains void  everywhere,"  yet  it  must  be  kept 
in  mind  that,  as  far  as  it  is  made  to  appear 
In  this  litigation,  the  usurious  contract  in 
question  was  not,  in  its  inception,  Wholly 
void.  This  suit  strikes  at  the  very  inception 
of  the  contract  into  which  usury  entered, 
but  which  was  not  wholly  void  on  that  ac* 
coui.t.  Only  by  doing  so  can  it  involve  the 
notes  as  usurious.  It  is  the  debt  itself  at 
which  we  must  look,  and  which  we  must 
keep  in  mind,  not  the  papers  evidencing  it 
This  being  true,  surely  the  mere  change  or 
renewal  of  the  debt  in  the  state  of  New  York 
did  not  wholly  invalidate  that  which  in  its 
inception  was  not  wholly  void.  It  remained 
the  same  debt  we  have  held*  herein,  an^, 
therefore  retained,  along  with  the  taint  of 
usury,  such  good  qualities  as  it  originally 
bad*  True,  the  lex  lod  contractus  governs 
as  to  the  validity  of  a  contract  But  as  we 
have  shown,  the  locus  contractus  of  this 
usurious  debt  was  not  in  the  state  of  New 
York.  The  law  of  that  state  does  not  there- 
fore, govern  in  relation  to  it  herein.  In  this 
view  we  are  supported  by  the  decision  in 
Bowman  v.  Miller,  25  Qrat  831,  18  Am.  Rep. 
68a  It  is  directly  in  point  There  it  was 
held,  reducing  the  point  of  the  syllabus  to 
the  few  words  by  which  it  is  stated  in  the 
Michie  Elncydopedic  Digest  vol.  3,  p.  110: 
"Where  a  new  note  Is  taken  for  the  balance 
due  on  an  old  note,  made  and  indorsed  by 


the  same  parties  as  were  on  the  old,  this  note 
not  being  considered  a  novation  of  the  old 
note,  is  to  be  governed  by  the  same  law, 
even  though  entered  into  and  made  payable 
in  another  state."  The  circuit  court  properly 
excluded  this  usury  from  the  claimed  indebt- 
edness, finding  **that  the  defendant  company 
is  entitled  only  to  the  amount  of  the  balance 
on  said  original  loan  treated  as  a  straight 
loan  at  6  per  cent  per  annum  interest  after 
giving  the  plaintiff  credit  for  all  payments 
made  by  him  as  of  the  times  they  were  sever- 
ally made,  computed  upon  the  rule  of  par- 
tial payments,"  and  correctly  decreed  accord- 
ingly. Miller  V.  Monumental  S.  &  L.  Ass'n, 
57  W.  Va.  437,  50  S.  E.  533,  syl.  L 

There  is  no  error,  and  the  decrees  are  af- 
firmed. 

POFFENBARGER,  J.  (concurring).  Out 
of  deference  to  the  great  weight  of  Judicial 
opinion  and  authority,  I  concur  in  this  deci- 
sion, for  the  sole  reason  that  the  by-laws  of 
the  association  do  not  conform  to  the  stat- 
utory regulation  which,  the  courts  generally 
say,  was  intended  to  give  members  the  privi- 
lege of  competing  for  the  right  of  preference 
in  respect  to  loans ;  but  I  do  not  wish  to  be 
understood  as  saying  xsompetitive  bidding  is 
compulsory,  and  that  the  loans  of  an  asso- 
ciation whose  members  all  see  fit  to  bid  the 
minimum  premium  and  no  more,  and  await 
their  turns  to  obtain  loans  at  such  bids,  are 
usurious  and  void  as  building  association 
loans.  The  equity  and  fairness  of  the  uni- 
form premium  is  so  apparent  that  I  am  not 
prepared  to  say  the  Legislature  intended  to 
forbid  it  At  the  same  time,  the  statute 
seems  to  express  intention  to  give  every  mem- 
ber of  an  association  the  right  to  put  in  a 
competitive  bid  for  any  loan  it  may  be  able 
to  make,  and  to  require  this  right  to  be  se- 
cured by  provision  therefor  in  the  by-laws. 
In  failing  to  adopt  such  a  by-law,  this  as- 
sociation has  ignored  the  requirement  and 
put  itself  technically  without  the  pale  of 
building  and  loan  association  law. 


(6S  W.  Va.  230) 

STATE  ex  rel.   WHITE,  Tax  Oom'r,  et  al. 

V.  WIRT  COUNTY  COURT  et  al. 

(Supreme  Court  of  Appeals  of  West  Vireinia. 

Oct  &,  1907.) 

For  majority  opinion,  see  59  S.  E.  884. 

MILLER,  P.  (dissenting).  I  cannot  con- 
cur in  the  decision  of  the  court  Prior  legis- 
lation and  the  legal  principles  applicable  are 
all  opposed  to  the  construction  given  the 
statute.  The  insertion  in  the  act  of  1905  of 
the  words  "including  district  road  taxes." 
and  "the  word  taxes  shall  be  construed  to 
include  district  road  taxes  as  well  as  all 
other  taxes  for  county  purposes,"  did  but 
declare  the  law  as  existing  prior  to  the  dec- 
laratton,  which  only  made  plainer  its  mean- 
ing, and  no  more  necessary  for  any  other 
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purpose  than  the  insertion  of  the  words,  "in- 
cluding the  probable  expenditure  for  county 
purposes,"  after  the  words,  "all  county  debts 
and  liabilities  payable  during  the  year,"  in 
the  forepart  of  the  same  section.  '*A  de- 
claratory statute  is  one  which  is  passed  in 
order  to  put  an  end  to  doubt  as  to  what  is 
the  common  law  or  the  meaning  of  another 
statute,  and  which  declares  what  it  is  and 
ever  has  been."  23  Am.  &  Eng.  Enc.  Law 
(Orig.  Ed.)  143;  1  Bl.  CJom.  86.  The  maxi- 
mum limitation  of  the  Ck)nstitution  on  coun- 
ty taxation  was  based  on  the  method  of  valu- 
ation prevailing  at  the  time  of  its  adoption ; 
and,  though  adequate  then,  has  become  whol- 
ly inadequate  on  the  basis  of  values  prescrib- 
ed by  recent  legislation;  hence  the  necessity 
for  legislative  action. 

In  view  of  what  has  been  done  in  enact- 
ment and  execution  of  new  laws  of  taxation, 
it  is  unthinkable  that  by  the  omission  in  the 
act  of  1907  of  the  declaratory  words  in  the 
act  of  1905,  amending  section  29  of  chap- 
ter 39  of  the  Code  of  1899  [CJode  1906,  f 
1231],  the  Legislature  intended  county  au- 
thorities should  go  unrestrained  with  respect 
to  taxation  for  roads  and  bridges,  except  by 
the  maximum  of  the  Ck)nstitutlon,  or  that  a 
casus  omissus  has  resulted ;  rather,  that  the 
Legislature,  In  view  of  Brannon  v.  CJounty 
Court,  33  W.  Va.  789,  11  S.  B.  34,  8  L.  B.  A. 
304,  Neale  v.  County  Court,  43  W.  Va.  90, 
27  S.  E.  370.  and  Dillon  v.  County  Court,  60 
W.  Va.  339,  55  S.  Bw  382,  has  failed  to  an- 
ticipate -the  action  of  this  court  on  the  pres- 
ent occasion  in  attempting  to  distinguish  be- 
tween a  "county  debt  or  liability,"  or  a  levy 
for  "county  purposes,"  and  a  levy  for  "dis- 
trict road  purposes."  If  those  cases  decided 
anything,  it  was  that  a  debt  or  liability  con- 
tracted or  incurred  by  county  authorities,  on 
account  of  or  for  a  district,  was  a  county 
debt  or  liability.  By  the  Constitution  itself 
it  could  be  nothing  else ;  no  other  authority 
except  the  county  court  having  power  to 
contract  such  a  debt  or  incur  such  a  liability. 
Therefore,  ex  necessitate  legis,  such  debt  or 
liability  must  be  included  within  the  con- 
stitutional limitation  on  incurrence  of  coun- 
ty indebtedness.  If  debts  or  liabilities  in- 
curred for  district  road  purposes  be  county 
debts  or  liabilities,  then  by  the  very  words 
of  command  of  section  29  they  must  be  in- 
cluded in  the  annual  estimate  required  of 
"all  county  debts  and  liabilities  payable  dur- 
ing the  year,"  and  covered  by  the  limitation  of 
35  cents  prescribed  thereby.  As  was  said  by 
Judge  Poffenbarger  in  Dillon  v.  County 
Court:  "The  cost  of  county  government  is 
occasioned  by  exercise  of  i)olice  power  lodg- 
ed in  the  hands  of  the  county  authorities, 
which  includes  the  establishment  and  reg- 
ulation of  roads,  ways,  bridges,  public  land- 
ings, ferries,  and  mills,  and  other  things." 
The  limitation  of  the  statute  is  and  was 
plainly  intended  to  be  a  substitute,  under 
the  new  conditions  created  by  it,  for  the 
ccnatitutional  limitation  under  the  old;   the 


Constitution  (as  held  In  Dillon  t.    County 
Court)  having  left  the  subject  of  limitation, 
within  the  maximum  there  prescribed,  under 
the  control  of  the  Legislature.    It  is  no  an- 
swer to  this  argument  to  say  that  in  Bran- 
non V.  County  Court  and  Neale  v.  County 
Court  the  court  had  reference  to  the  limita- 
tion  on  county  authorities  imposed  by  the 
Constitution — that  being  one  thing,  the  stat- 
ute another — or  that  the  language  of  the  one 
differs  in  some  respect  from  the  language 
of  the  other.     The  point  here  is  that  the 
court  in  those   cases  decided,   and  decided 
rightly,  in  the  first  case  that  taxes  imposed 
by  the  county  court  for  road  purposes  was  a 
debt  or  liability  to  be  included  with  other 
taxes  levied  by  the  county  court  in  deter- 
mining whether  the  limitation  fixed  by  the 
Constitution  had  been  exceeded,  in  the  lat- 
ter, that  a  district  subscription  for  the  pur- 
poses of  limitation  upon  county  indebtedness 
fixed  thereby  is  to  be  regarded  as  county  in- 
debtedness, and  to  be  included  therein  in  de- 
termining whether  the  total  county  indebted- 
ness will  exceed  the  limitation.     A  levy  for 
district  road  purposes  by  the  county  authori- 
ties being  then  a  county  debt  or  liability,  the 
statute  commands  that  it  be  brought  into  the 
annual  "estimate  of  the  amount  necessary  to 
be  levied  for  the  current  fiscal  year  to  cover 
all  county  debts  and  liabilities  payable  dur- 
ing the  year,"  and  hence  must  of  necessity 
be  brought  within  the  limitation  of  35  cents 
on  the  $100.     Such  estimate  could  not  pos- 
sibly cover  "all  county  debts  and  liabilities,'* 
if  it  omitted  levies  for  district  road  purposes. 
The   argument    based   on   the   fact    that 
while  section  23  of  chapter  39  of  1899  [Code 
1906,  I  1225]  imposes  the  duty,  it  is  left  to 
chapter  43  to  prescribe  the  manner,  of  keep- 
ing in  good  repair  and  condition  the  county 
roads,  bridges,  etc.,  is  equally  unavailing  to 
avoid  the  statute  of  limitation.    Chapter  40 
does  the  same  thing  with  respect  to  the  poor ; 
section  28  of  that  chapter  [Code  1906,  §  1230] 
requiring  the  county  court  to  provide  there- 
for in  the  county  levy,  which,  in  effect,  is 
what  section  22  of  chapter  43  of  1899  [Code 
1906,  §  1224]  requires  with  respect  to  roads, 
bridges,  etc.    I  can  see  nothing  in  the  provi- 
sions of  section  12  of  the  same  chapter  [Code 
1906,  §  1210)  to  take  the  levy  for  district 
road  purposes  out  of  the  class  "county  debts 
and  liabilities  payable  during  the  year,"  nor 
out  of  the  levy  "for  county  purposes,"   to 
which  the  limitation  applies.    Chapter  52  of 
the  Code  of  Virginia  of  1860  (the  law  of  this 
state  until  the  Code  of  1868)  likewise  made 
provision  In  a  separate  chapter  for  keying 
In  good  repair  and  condition  the  public  roads. 
The  Code  of  1868  adopted  as  a  whole  under 
the  Constitution  of  1863,  which  provided  for 
separate  township  or  district  organization, 
and  carried  into  sections  39  and  47  of  chap- 
ter 39   of   Code   1899  [Code   1906,    H    1250, 
1261],  substantially  the  provisions  of  chapter 
53,  Code  Va.,  imposing  the  duty  and  provid- 
ing for  the  levy ;  and  sections  39  and  47,  c 
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39,  Code  1868,  relating  to  fbe  same  subject, 
are,  so  far  as  the  present  question  Is  con- 
cerned, substantially  sections  23  and  29  of 
chapter  39  of  the  present  Code  as  amended. 
The  Code  of  1868  for  the  first  time  intro- 
duced the  feature  of  apportioning  the  levy 
for  roads,  etc.,  among  the  townships  or  dis- 
tricts in  connection  with  the  separate  town- 
ship organizations;  but  by  the  Constitution 
,  of  1872,  and  the  legislation  thereimder,  such 
separate  township  or  district  organization 
was  abolished,  and  the  county  courts  restor- 
ed to  their  former  Jurisdiction  In  respect  to 
roads  and  bridges,  and  most  of  the  matters 
covered  by  chapter  49,  Code,  relating  to  dis- 
tricts were  superseded  by  various^  acts  of 
the  Legislature,  and  in  many  instances  ren- 
dered obsolete  by  the  provisions  of  the  new 
Constitution,  but  retained  in  the  Code  be- 
cause not  entirely  repealed  by  express  legis- 
lation. So  it  Is,  I  think,  with  reference  to 
the  provision  in  this  chapter  for  the  collec- 
tion by  the  sheriff  of  taxes  for  roads  and 
bridges,  because,  never  expressly  repealM, 
the  pr.ovlsions  respecting  district  road  taxes 
are  still  retained  there,  along  with  the  pro- 
visions respecting  district  school  taxes.  The 
Code  of  1860  left  no  doubt  that  levies  for 
roads  and  bridges  were  levies  for  county  pur- 
poses; and  by  the  employment  of  the  same 
language  In  the  present  Code,  and  the  amend- 
ments thereto  under  consideration,  as  was 
well  said  in  argument,  "county  debts  and  li- 
abilities*' and  levies  "for  county  purposes" 
must  be  regarded  as  including  district  road 
taxes,  regardless  of  the  fact  that  the  de- 
claratory words  of  the  act  of  1905  are  emit- 
ted from  the  act  of  1907. 

It  seems  to  me  that  all  provisions  of  the 
Code  relating  to  the  duty  of  the  county  courts 
respecting  roads  and  bridges,  and  the  man- 
ner of  executing  the  same,  must  be  read  and 
considered  together  as  a  complete  whole,  and 
as  relating  to  the  same  subject,  and  as  In 
pari  materia.  I  cannot  agree  that  there  is 
legislative  intent  here  to  treat  road  levies 
and  county  levies  as  distinct  subjects,  nor 
that  the  declaratory  words  of  the  act  of 
1905  were  necessary  to  link  them  together. 
The  declaration  of  that  act  that  "the  word 
*  taxes'  shall  be  construed  to  Include  ^district 
road  taxes'  as  well  as  all  other  taxes  for 
county  purposes,"  shows  at  once  that  the 
Legislature  already  regarded  district  road 
taxes  as  "taxes  for  county  purposes";  and, 
although  these  words  are  omitted  tn  the  act 
of  1907,  the  section  otherwise  being  as  be- 
fore, I  do  not  see  how  we  can  escape  the  con- 
clusion that  district  road  taxes  are  to  be 
covered  in  the  annual  estimate  provided  for 
in  section  29,  and  limited  thereby. 

But,  if  there  was  any  doubt  about  this,  the 
duty  is  upon  us  to  give  such  construction  to 
the  statute,  being  one  of  great  public  Inter- 
est, as  will  accomplish  the  object  plainly  in- 
tended, and  as  will  bring  it  in  harmony  with 
the  spirit  and  purposes  of  the  new  scheme 
of  taxation  of  which  It  is  a  part 


(78  S.  C.  S66) 
TOWNES  V.  STULTZ  ft  BAUER. 
(Supreme  Court  of  South  Carolina.     Sept  7, 
1907.    On  Rehearing,  Oct  8,  1907.) 

1.  Appeai/--Review— Equity  Decbee. 

An  action  to  set  aside  a  conveyance  bv  a 
debtor  to  a  creditor  in  preference  to  others,  four 
months  next  preceding  adjudication  in  bankrupt- 
cy, requiring  an  intricate  accounting  and  seek- 
ing a  reooverv  of  the  amount  so  transferred,  is 
in  equity,  authorizing  the  Supreme  Court  to  re- 
view the  findings  on  appeal. 

2.  Fbaudulent   CozvvETAivoEs  —  Knowlbdob 
OF  Grantee. 

A  conveyance  bv  a  debtor  to  a  creditor  to 
whom  he  was  far  behind  in  bis  payments  would 
authorize  a  finding  that  the  creditor  knew,  or 
might  have  known,  of  the  insolvency  of  hi»  debt- 
or, where  there  is  also  positive  testimony  by 
the  debtor  that  at  the  time  the  creditor  came  to 
his  place  of  business  he  expressly  told  him  that 
he  must  fail. 

-  [Ed.  Note.--For  cases  in  point  see  Cent.  Dig, 
vol.  24,  Fraudulent  Conveyances,  |S  904-908.] 

8.  Bankbuptct— Assets— Rights  of  Trustee. 
A  purchaser  entered  into  an  agreement  with 
the  seller  that,  whatever  securities  he  took  for 
pianos  sold  to  and  by  him,  be  would  turn  over 
to  the  seller  until  he  was  paid  in  full.  Held, 
that  a  trustee  in  |)ankruptcv  of  the  buyer  had 
no  claim  to  the  securities  taken  for  pianos  sold 
under  the  contract,  and  turned  over  to  'the  seller 
within  four  months  of  adjudication  in  bank- 
ruptcy, but  could  recover  the .  proceeds  of  all 
other  securities  turned  over  to  secure  the  cred- 
itor's account. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;    Dantzler,  Judge. 

Action  by  S.  O.  Townes,  trustee  in  bank- 
ruptcy of  M.  L.  Alexander,  against  Stultz  & 
Bauer.  Decree  for  plaintiff,  and  defendants 
appeal.    Modified. 

Cothran,  Dean  &  Cothran,  and  Haynes- 
worth  &  Patterson,  for  appellants.  McCul- 
lough  &  McSwain  and  Oscar  Hodges,  for  re- 
spondent 


POPE,  O.  J.  M.  L.  Alexander,  a  dealer  in, 
pianos,  organs,  machines,  etc.,  in  Greenville, 
S.  C,  was  in  October,  1900,  adjudged  a  bank- 
rupt by  the  United  States  District  Court  for 
South  Carolina.  Thereafter,  in  April,  the 
plaintiff  herein,  S.  A.  Townes,  was  appointed 
trustee  of  the  bankrupt  estate,  and  in  that 
capacity  in  January,  1905,  began  this  action 
against  the  defendant  corporation,  Stultz  & 
Bauer,  alleging  that  the  bankrupt,  M.  L. 
Alexander,  for  the  purpose  of  preferring  that 
firm  to  other  creditors,  assigned  to  it  certain 
collateral  pax)ers  and  contracts  under  a  writ- 
ten agreement  that  defendant  should  collect 
them,  and  turn  all  excess  over  to  bankrupt's 
wife.  The  complaint,  among  other  things, 
asks  Judgment  for  $7,000,  with  interest  from 
May,  1901,  that  the  transfer  made  by  said 
Alexander  to  the  defendant  be  null  and  void, 
and  that  said  defendant  be  also  required  to 
account  for  all  moneys  collected  on  account 
of  said  assets  belonging  to  the  estate  of  Alex- 
ander. The  matter  was  referred  to  J.  W. 
Gray,  Esq.,  master  for  Greenville  county,  to 
take  testimony  and  report  his  conclusions  of 
law  and  fact  to  the  court  of  common  pleas. 
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After  reference,  be  reported  that  tbe  defend- 
ant was  indebted  to  the  plaintifl  in  the  sum 
of  $3,033.73,  together  with  costs  of  the  ac- 
tion, and,  further,  that  the  defendant  foe  re- 
quired to  surrender  all  notes  and  leases  still 
bDi  its  hands,  which  had  not  been  collected. 
On  appeal  to  the  circuit  court,  Judge  Dantz- 
ler,  in  a  decree  of  February  13,  1906,  afDrmed 
the  report  of  the  master.  Defendant  now 
seeks  relief  at  the  hands  of  this  court 

1.  The  first  eight  exceptions  involve  questions 
of  fact,  and  respondent  relying  on  the  cases 
of  Hodges  V.  Kohn,  67  S.  0.  69,  45  S.  B.  102, 
fend  Hodges  v.  Bank,  70  S.  C.  478,  50  S.  B. 
192,  contends  that  they  cannot  be  considered 
by  this  court  This  case  is  distinguished  from 
those,  however,  by  the  fact  that  here,  in  ad- 
dition to  the  mere  money  demand,  it  is  asked 
that  the  whole  transaction  be  set  aside,  and 
the  defendant  be  required  to  account  for  all 
moneys  collected  on  account  of  assets  belong- 
ing to  the  estate  of  Bi.  L.  Alexander.  The 
entire  transaction  is  alleged  to  have  been 
fraudulent  According  to  the  rule  laid  down 
by  Pomeroy  In  his  Equity  Jurisprudence 
(section  911),  a  court  of  law  has  Jurisdiction 
in  those' cases  of  fraud  only  where  the  pri- 
mary right  and  the  remedy  both  being  legal, 
complete  and  satisfactory  determination  of 
the  issues  may  be  had.  Where  the  remedy  is 
Inadequate,  the  far-reaching  power  of  a 
court  of  equity  must  be  called  into  action. 
Again,  where  a  case  Involves  an  intricate 
accounting,  one  which  a  Jury,  under  the  ordi- 
nary circumstances  and  opportunities  which 
the  courtroom  affords,  could  not  be  expected 
to  make,  it  must  devolve  upon  a  court  of 
equity  to  award  to  each  of  the  parties  his 
right  Such  being  the  Jurisdiction  of  the 
court,  it  can  hardly  be  questioned  that  in 
hearing  this  case  the  court  sat  as  a  court  of 
equity,. and  not  as  a  court  of  law,  for  the 
reason   that  the  legal   remedy  would  have 

'  been  inadequate  and  a  very  intricate  account- 
ing is  involved.  Therefore  this  court  not  on- 
ly has  power  to  review  the  findings  of  fact 
by  the  court  below,  but  the  duty  devolves 
upon  it  eo  to  do. 

2.  The  first  three  exceptions  allege  error 
on  the  part  of  the  court  below  in  holding 
that  the  defendant  had  or  should  have  had 
knowledge  of  M.  L.  Alexander's  bankrupt 
condition.  This  is  one,  or,  In  fact,  it  may  be 
said  that  this  is  the  pivotal,  question  in  the 
case.  Without  such  knowledge  or  facts  suffi- 
cient to  put  a  prudent  person  on  inquiry  and 
thus  lead  to  such  information,  the  transac- 
tion could  not  be  said  to  be  fraudulent  and 
thus  would  not  be  set  aside.  That  there  is 
not  such  an  absence  of  facts  here  as  would 
put  a  person  on  Inquiry  seems  to  be  evident 
True,  there  is  testimony  that  the  business 
was  "in  full  blast"  but  some  time  prior  to 
the  assignment  of  the  collateral  in  disi^ute 
Alexander  had  been  behind  in  his  payments. 
When  he  was  approached  by  Golden,  agent  of 
Stultz  &  Bauer,  he  was  unable  to  make  prac- 
tically any  payment  smd  turned  over  as  col- 


lateral, papers  of  other  firms.  Granted  that 
his  house  was  full  of  pianos,  etc.,  this.  In  oar 
opinion,  should  have  made  the  defendant's 
agent  more  careful ;  for,  since  the  bank- 
rupt was  so  far  behind  in  his  payment  to  one 
creditor,  it  would  be  a  reasonable  and  proba- 
ble supposition  that  he  was  likewise  very  far 
behind  in  his  other  accounts.  In  addition  to 
such  reminders  as  these,  there  is  the  positive 
testimony  of  the  bankrupt  that  he  had  Gol- 
den come  to  his  place  of  business,  where  he 
expressly  told  him  that  he  must  fail.  While 
it  is  true  that  there  are  witnesses  who  swear 
that  they  would  not  believe  Alexander  on 
oath,  yet  the  contract  entered  Into  on  that 
date  seems  to  substantiate  his  statements. 
It  seldoih  happens,  we  think,  that  a  person 
has  so  departed  from  the  paths  of  rectitude 
and  truthfulness  that  he  cannot  under  any 
drcumstances  state  facts  as  they  are.  Many 
a  transgressor,  very  untruthful  though  he  be. 
urged  on  by  the  desire  to  be  revenged  on  his 
unfaithful  accomplice,  has  revealed  to  the 
world  truths  which  must  otherwise  have  re- 
mained forever  hidden.  Such  it  seems  was 
the  case  here.  There,  too,  are  the  letters 
written  by  Golden  to  Alexander,  which,  to 
say  the  least  of  them,  savor  very  much  of 
fraudulent  intention.  Their  tone  is  certainly 
very  far  from  honest  openness  and '  frank- 
ness, a  tone  which,  to  our  mind,  defendant 
falls  very  short  of  explaining.  We  are  of 
the  opinion,  therefore,  that  the  finding  of  the 
court  below  on  this  point  should  be  sustained. 
3.  The  difficult  question  arises  in  seeing 
to  reach  a  correct  conclusion  as  to  the  amount 
of  the  assets  of  M.  L.  Alexander  In  the  de- 
fendant's hands.  Stulz  &  Bauer  seek  to  re- 
lieve itself  to  a  certain  extent  by  an  agree- 
ment under  which  it  Is  alleged  that  the  cor- 
poration was  doing  business  with  Alexander. 
This  agreement  however,  never  having  been 
recorded,  cannot  avail  the  defendant  and 
we  therefore  pursue  our  Inquiry  Independent 
of  It  Nevertheless  we  think  it  may  be  of 
aid  to  us  in  reaching  a  proper  conclusion  in 
the  case.  From  a  system  of  cards  used  by 
the  defendant  to  keep  the  transactions  as  to 
each  piano  sold,  the  referee  found  that  dur- 
ing the  four  months  previous  to  the  adjudica- 
tion of  bankruptcy  the  defendant  had  receiv- 
ed $5,955.64.  He  concludes,  however,  that 
since  the  evidence  did  not  show  that  all  of 
these  accounts  were  assigned  during  the  four- 
month  i>erlod,  the  defendant  could  not  be 
held  for  the  entire  amount  We  think  the 
record  will  be  searched  in  vain  for  evidence 
showing  that  any  of  these  accounts  were  as- 
signed during  that  period.  Here,  then,  the 
existing  agreement  gives  us  light  or  at  least 
leads  us  to  a  presumption.  The  condition 
upon  which  the  pianos  were  furnished  being 
that  any  security  taken  on  them  be  turned 
over  to  the  defendant,  it  is  reasonable  to  sup- 
pose that  immediately  upon  the  sale  of  a 
piano  the  papers  taken  would  be  at  once 
turned  over.  Of  course,  if  this  agreement 
was  violated  and  the  papers  were  found  in 
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tbe  hands  of  Alexander,  or  It  was  proved 
that  be  transferred  them  during  the  fonr- 
month  period,  then  the  agreement  not  hav- 
ing been  recorded  such  papers  wonid  be  as- 
sets of  Alexander.  A  reference  to  the  cards 
offered  in  evidence  shows  that  the  latest  sale 
of  pianos  by  Alexander  was  in  Jnne,  1899. 
There  were  several  others  sold  by  different 
parties;  three  being  sold  by  the  sheriff. 
Hence,  if  we  presume  that  the  contract  was 
complied  with,  which  we  may  legitimately 
do  In  the  absence  of  evidence  to  the  contrary, 
assignments  of  security  for  these  sales  had 
been  made  prior  to  the  agreement  of  June, 
1900.  The  testimony  seems  to  substantiate 
this  presumption.  Miss  Alexander,  bookkeep- 
er for  M.  L.  Alexander,  testified  that  on  June 
29,  1900,  only  notes  on  pianos  of  other 
makes  than  Stnltz  &  Bauer  were  assigned  to 
that  corporation.  M.  L.  Alexander  testified 
himself  that  at  that  time  according  to  his 
calculation  defendant  had  about  $7,000  worth 
of  assignments  from  him,  but  he  goes  fur- 
ther, and  testifies  that  on  that  occasion  he 
transferred  collateral  only  to  the  amount  of 
$3,873.65,  thus  showing  that  there  had  been 
previous  assignments  to  the  defendant.  W. 
C.  Golden's  receipt  of  that  date  is  only  for 
that  amount  and  a  list  of  the  collateral  set 
out  in  the  record  as  E2xhibit  8  aggregates  the 
same.    It  is  as  follows : 

J.  H.  Hamlon,  balance  due $   245  00 

W.  W.  Cole   343  00 

B.  K.  Beacham 225  00 

B.  B.  Pearson 210  00 

T.  M.  Knor 125  00 

J.  A.  Baumgarden 310  00 

W.  T.  J.  Philips 175  00 

H.  A.  Miller 113  50 

X  H.  Stallnecker 238  00 

h.   P.    Deaton 225  00 

B.  J.  Toungblood 135  37 

J.  H.  Feagle 75  00 

W.   E,  Touchstone 178  78 

O.  B.  Brawer 85  00 

Annie  Loadholt 175  00 

J.  L.  Buist 218  00 

J.  S.  Oliver 175  00 

A.  S.  Dukes 296  00 

F.  P.  Yates 200  00 

J.  D.  Leonard 126  00 

$3,873  05 

There  is  absolutely  nothing  to  show  a 
transfer  of  any  other  papers  subsequent  to 
this  transaction.  Hence  it  is  our  opinion 
that  all  papers  taken  by  Alexander  for  Stultz 
&  Bauer  goods '  were .  transferred  prior  to 
four  months  preceding  the  bankruptcy  ad- 
judication. Then  any  collection  made  by  the 
company  or  by  its  agents  on  these  accounts 
would  be  the  defendant's  property,  until  it 
had  received  payment  In  full  for  goods  so 
sold  to  Alexander.  Even  Alexander  in  mak- 
ing collections  for  them  after  he  had  trans- 
ferred the  papers  acted  only  as  their  agent. 
Therefore,  if  payments  made  by  him  to  the 
company  are  shown  to  be  on  these  accounts, 
the  defendant  cannot  be  compelled  to  repay 
such  collections.  Taking  up  Exhibits  9,  13, 
14,  15,  16,  in  wlilch  the  collections  are  itemiz- 


ed, the  names  of  the  payor  being  given,  and 
in  each  case  referi^ing  to  the  list  of  collateral 
above  quoted,  it  will  be  found  that  in  no 
case  is  a  payment  made  by  a  party  named  in 
that  list  Reference  to  the  cards  will  show 
that  in  each  case  the  payor  is  a  debtor  nam- 
ed in  these  accounts  transferred  to  the  de- 
fendant Stultz  &  Bauer  therefore  have  a 
right  to  the  payments  so  collected,  and  to 
continue  to  hold  these  securities  so  transfer- 
red to  them  unaffected  by  the  bankruptcy 
proceedings  until  they  are  paid  in  full.  Of 
course.  Just  as  soon  as  defendant  receives 
the  money  due  it  for  pianos,  the  accounts 
revert  to  M.  L.  Alexander.  It  must,  there- 
fore, account  strictly  for  all  collections  made 
on  them.  With  collateral  securities,  however, 
it  is  different  They  being  transferred  with- 
in the  four-month  period,  any  collection 
made  on  them  or  to  be  made  is  the  property 
of  the  trustee.  The  list  is  set  out  above  and 
is  receipted  for  by  W.  0.  Golden  as  agent  of 
Stultz  &  Bauer.  On  the  same  day  that  this 
assignment  was  made  the  defendant,  through 
its  agent,  turned  over  to  M.  L.  Alexander 
for  collection  the  following  list  aggregating 
$1,325: 

Note  of  Dr.  T.  D.  Leonard $   120  00 

Note  of  F.  B.  Yates 200  00 

Note  of  A.  L.  Dukes 290  00 

Note  of  J.  8.  Oliver 175  00 

Note  of  J.  L.  Buist 218  00 

Note  of  Annie    Loadholt 175  00 

Note  of  E.  J.  Youngblood 135  00 

$1,325  00 

In  collecting  these  he  would  therefore  act 
as  agent  of  Stultz  &  Bauer.  This  being  so, 
his  possession  of  these  securities  would  be 
the  possession  of  the  defendant,  and  it  would 
be  responsible  for  any  collections  made  on 
them  and  must  surrender  or  be  held  account- 
able for  any  of  these  notes  not  so  collected. 
It  is  also  responsible  for  any  collection  made 
by  it  or  its  agents  on  the  securities  not  re- 
transferred  to  M.  L.  Alexander,  and  must 
surrender  or  be  held  to  account  for  those  not 
collected.  Exhibit  12  contains  a  number  of 
payments  made  by  Alexander  to  the  defend- 
ant They  not  beihg  itemized  as  in  the  case 
of  the  others,  and  therefore  not  td  be  credit- 
ed on  tbe  regular  accounts  kept  by  tbe  de- 
fendant, we  presume,  in  the  light  of  the  evi- 
dence, that  they  were  made  on  the  collateral 
securities  to  be  collected  by  Alexander  for 
Stultz  A  Bauer.  They  aggregate  $813.88. 
Defendant  itself,  taking  Its  own  figures  as  a 
basis  of  the  calculation,  collected  $868.50  on 
these  retained  by  itself  for  collection.  The 
evidence  shows  that  collections  made  by 
Goodlet  and  Included  by  the  referee  were  on 
Stultz  &  Bauer  paper,  and  therefore,  ac- 
cording to  the  conclusions  reached  above, 
should  not  have  been  made  a  part  of  his 
judgment  The  payment  of  $150  in  cash  on 
June  29,  1900,  was  properly  included. 

The  Judgment  of  this  court  therefore,  is 
that  the  judgment  of  the  court  below  be 
modified  as  follows :    That  the  defendant  pay 
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over  to  the  trustee  |1,832.38,  with  interest 
and  the  cost  of  the  action,  and  also  that  it  be 
required  to  surrender,  or  be  held  to  account 
for,  collateral  notes  and  leases  which  were 
transferred  to  It,  and  still  remain  uncol- 
lected. 

On  Rehearing. 

PER  CURIAM.  After  a  careful  consid- 
eration of  the  petition  herein  the  court  is 
satisfied  that  no  material  question  of  law 
or  fact  has  been  overlooked. 

It  is  therefore  ordered  that  the  petition  be 
dismissed,  and  the  order  heretofore  issued 
granting  a  stay  of  the  remittitur  be  revoked. 

as  s.  C.  148) 

YOUNG  et  aL  v.  McNEILL. 

(Supreme  Court  of  South  Carolina.     July  10, 

1907.     On  Rehearing,  Sept.  11,  1907.) 

1.  Trusts  —  CoNSTBUcnoN  —  Operation      of 
Statute  ov  Uses. 

Testator  devised  all  his  estate  in  trust  to 
allow  hja  son  to  use  all  the  profits  and  income 
thereof  during  his  life,  the  property  not  to  be 
subject  to  the  debts  or  contracts  of  the  said 
son,  and,  after  the  decease  of  the  said  son,  t^e 
estate  to  descend  to  any  son  of  his  who  may  be 
called  "Henry,"  or,  in  default  of  such  son,  then 
to  such  other  children  of  the  son  as  may  be  liv- 
ing. Held,  the  use  created  by  the  will  was  not 
executed  either  in  the  life  of  the  tenant  or  that 
of  the  contingent  remaindermen. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  47,  Trusts.  §§  175,  175%:] 

2.  AovEBSE  Possession— Pasties  Affected. 

Limitations,  adverse  possession,  and  pre- 
sumption of  title  will  run  against  the  legal 
title  in  a  trustee  and  the  rights  thereunder  of 
the  beneficiaries. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Adverse  Possession,  §§  19,  20.] 

3.  LiuiTATioN   OF  Actions  —  Possession   of 
Land. 

Code  Civ.  Proc.  1902,  §  109,  barring  actions 
for  possession  of  land  after  40  years,  does  not 
apply  where  the  cause  of  action  had  accrued 
when  it  was  enacted  or  before  it  was  in  force. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  33,  Limitation  of  Actions,  §§  1&-25.] 

4.  Deeds  —  Performance    of    Conditions- 
Evidence— Presumptions. 

After  20  years  the  presumption  is  that  a 
grantee  and  those  claiming  under  him  have 
complied  with  the  conditions  of  the  grant 

5.  Ejectment— Defenses. 

In  an  action  to  recover  land,  defendant  may 
introduce  a  deed  in  another  party  tending  to 
defeat  plaintifiTs  title. 

6.  Appeai/— Harmless  Error. 

The  admission  of  incompetent  evidence  is 
harmless  error,  where  similar  evidence  has  been 
introduced  without  objection. 

[EkL  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §J  4161-4170.] 

7.  Trialt— Arguments  to  Jury. 

Where  the  court  has  decided  there  is  no 
issue  of  fact  for  the  jury,  neither  party  has  a 
right  to  address  the  jury  by  counsel. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Horry  County;  Gary,  Judge. 

Action  by  Virginia  D.  Young  and  others 
against  Donald  T.  McNeill.  Judgment  for 
plaintiffs,  and  defendant  appeals.  Beversed 
and  remanded. 


Robt.  B.  Scarborough  and  Johnson  Sc  Quat- 
tlebaum,  for  appellant  Montgomery  &  Lide, 
W.  F.  Clayton,  S.  W.  O.  Shii^,  M.  C.  Woods, 
and  George  Galletty,  for  respondents. 

GABY,  A.  J.    This  action  was  commenced 
on  the  8th  of  July,  1001,  to  recover  the  pos- 
session of  a  small  tract  of  land.    The  com* 
plaint  alleges:     "(1)  That  Henry  Du  Rant 
late  of  the  county  of  Horry,  in  the  state  of 
South   Carolina,    departed   this   life   on   or 
about  the  6th  day  of  June,  in  the  year  1837, 
leaving  of  force  his  last  will  and  testament 
which  was  duly  admitted  to  probate,  and  is 
recorded  in  the  office  of  the  judge  of  probate 
for  the  county  of  Horry,  a  copy  of  which 
will  is  attached  and  made  a  part  of  this  com- 
plaint   (2)  That  under  the  terms  of  said  will 
his  son,  WUliam  W.  Du  Rant,  took  a  life 
estate  in  the  rents  and  profits  of  hia  estate, 
real  and  personal,  with  remainder  hi  fee  to 
a  son  of  William  W.  Du  Rant  who  shall 
survive  him  and  be  called  Henry,  but  in  de- 
fault of  such  male  child,  then  to  the  child  or 
children  of  WUliam  W.  Du  Rant  living  at 
the  death  of  the  life  tenant    (3)  That  the  life 
tenant  departed  this  life  on  or  about  the 
15th  day  of  December,  1896,  leaving  no  son 
surviving  him  called  Henry,  but  leaving  as 
remaindermen  under  the  will  of  Henry  Du 
Rant   his  children,   as  follows:     lAura    £., 
who  first  intermarried  with  one  Covington, 
and  afterwards  with  W.  H.  Wade;    Virginia 
D.,   who   intermarried   with   W.   J.   Young; 
Gertrude,  who  intermarried  with  W.  H.  Ude ; 
Louisa,  who  intermarried  with  J.  T.  Brown; 
Florence  D.,  who  intermarried  with  Junius 
H.  Evans ;   Fleetwood,  who  intermarried  with 
C.  B.  Whilden;    Pauline,  and  Claudia.     (4) 
That  since  the  death  of  the  life  tenant,  to 
wit,  during  the  month  of  November,   1898, 
Laura  E.  Wade  has  departed  this  life,  leav- 
ing as  her  only  heirs  at  law  her  children* 
Harrison  W.  Covington  and  Jessie  W.,  who 
intermarried   with    James   Liles.     (5)    That 
among  the  numerous  tracts  of  land  devised 
under  the  will  of  Henry  Du  Rant  and  which 
falls   to    these   plaintiffs   as   remaindermen 
under  said  will,  is  a  certain  tract  of  land,  sit- 
uate in  Horry  district  (now  county),  on  the 
north  side  of  Waccamaw  river,  adjoining  the 
village  of  Conwayboro  (now  Conway),  more 
particularly  described  in  a  plat  and  grant  to 
John  Du  Rant,  of  date  July  6,  1818,  and  by 
John  Du  Rant  conveyed  to'  Henry  Du  Rant. 
January  17,  1821 ;  also  some  town  lots  in  the 
village  of   Conwayboro.    (6)  That   the    said 
William  W.  Du  Rant  did  some  time  in  the 
month   of   November,   1838,   convey    to    one 
James   Beaty   the   aforementioned    tract    of 
land,  with  the  exception  of  29  acres,  and  that 
the  said  James  Beaty  did  at  various  times 
and  to  divers  persons  convey  portions  of  said 
tract  of  land.    (7)  That  the  defendant  Is  in 
possession  of  and  claims  all  that  certain  lot 
or  tract  of  land  in  the  county  of  Horry  and 
state  of  South  Carolina,  containing  3%  acres 
— the  same  beiug  a  part  of  the  lands  granted 
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to  John  Du  Rant,  and  bj  him  conveyed  to 
Henry  Dn  Rant,  and  by  William  W.  Du  Rant 
conveyed  to  James  Beaty,  as  above  mention-, 
ed,  and  through  James  Beaty  to  defendant 
That  the  plaintiffs  herein,  as  remaindermen 
under  the  will  of  Henry  Du  Rant,  are  the 
owners  of  and  entitled  to  the  immediate  pos- 
session of  the  above-described  tract  of  land, 
with  the  rents  and  profits  from  the  death  of 
William  W.  Du  Rant,  and,  although  demand 
has  been  made  upon  the  defendant  for  the 
possession  of  the  said  tract  and  $400  rents 
and  profits,  he  wrongfully  withheld  the  same, 
and  refused  to  give  possession,  or  to  pay  said 
rents  and  profits."  The  defendant  'denied 
generally  the  allegations  of  the  complaint, 
and  set  up  the  defenses  of  the  statute  of  lim- 
itations, adverse  possession,  possession  long 
enough  to  presume  a  grant,  and  section  109 
of  the  Ck>de  of  Civil  Procedure  of  1902,  as  a 
perpetual  bar.  The  jury  under  the  direction 
of  his  honor,  the  presiding  Judge,  rendered 
a  verdict  In  favor  of  the  plaintiffs,  and  the 
defendant  appealed. 

1.  The  first  question  that  wlU  be  consider- 
ed is  whether  the  legal  title  was  executed 
under  the  statute  of  uses,  in  those  holding 
the  beneficial  interests.  The  provision  of  the 
will  out  of  which  this  question  arises  is  as 
follows:  •*!  hereby  give  to  my  brother,  John 
Du  Rant,  and  my  friend,  Eleaser  Waterman, 
all  the  estate  I  die  possessed  of,  with  the 
following  exceptions  and  limitation,  that  is 
to  say,  in  trust  to  the  intent  that  William 
W.  Du  Rant  do  be  permitted  to  take,  use  and 
enjoy  all  the  profits  and  income,  of  my  estate, 
real  and  personal,  without  let  or  hinderance, 
from  the  period  of  my  decease,  during  his 
natural  life,  it  being  my  express  will  and  in- 
tention, that  no  part  or  parcel  of  the  said 
estate  shall  in  anywise  be  subject  to  the 
debts  or  contracts  of  the  said  William  W. 
Du  Rant,  that  do  now  or  may  hereafter  ex- 
ist, and  It  is  further  my  will  that  after  the 
decease  of  the  said  William  W.  Du  Rant, 
then  and  In  that  case,  the  estate  aforesaid 
shall  descend  to  the  son  of  the  said  Wil- 
liam W.  Du  Rant,  should  any  such  be  then 
living  and  called  Henry,  and  in  default  of 
such  male  child,  then  to  such  other  child  or 
children  of  the  said  William  W.  Du  Rant  as 
may  then  be  living.'*  The  following  author- 
ities show  the  inclination  of  the  courts  to 
protect  the  contingent  remainders  as  far  as 
possible:  "The  court  of  chancery  will  never 
execute  the  estate  in  law  to  tenant  for  life 
of  a  trust  to  enable  him  to  destroy  contingent 
remainders."  Fearne  on  Rem.  320.  "Befone 
I  dismiss  the  notice  of  estates  In  trustees  to 
support  contingent  remainders,  it  may  be 
proper  to  observe  that  although  equity  does 
not  interpose  in  cases  of  the  destruction  of 
contingent  remainders,  by  tenant  for  life, 
where  there  is  no  trust  in  the  case  to  bring 
it  within  the  cognizance  of  a  court  of  equity, 
yet  it  views  such  destruction  of  contingent 
remainders  in  the  light  of  a  wrong  or  tort 
which  it  is  anxious  to  prevent,  and  conse- 


quently seizes  every  occasion  and  makes 
every  possible  stretch  fot  extending  its  pro- 
tection against  it"  Fearne  on  Rem.  337. 
"When  the  tenant  for  life  is  only  a  cestui 
que  trust  he  cannot  forfeit  or  bar  a  remain- 
der by  feoffment ;  the  legal  title  being  in  the 
trustee."  Dehon  v.  Redfern,  Dud.  Bq.  115. 
"The  destruction  of  contingent  remainders 
by  tenant  for  life  is  considered  as  a  wrong 
with  remedy,  and  so  strongly  a.  tort  that  it 
la  a  forfeiture  of  his  own  estate,  and  there- 
upon works  destruction  of  the  remainder. 
Now,  if  equity  never  suffers  any  wrongful 
act,  or.  anything  similar,  to  gain  or  defeat 
the  trust  estate,  whilst  the  trustee  is  in  pos- 
session, why  should  this  take  place,  or  the 
court  strive  to  preserve  a  power  to  cestui 
que  trust  for  life,  the  execution  whereof  the 
law  oalls  a  wrong?"  1  Atkyns  Rep.  694. 
"Another  difference  between  the  rules  reg- 
ulating legal  estates  and  trusts  applies  to 
contingent  remainders.  By  the  common  law, 
if  the  particular  estate  by  which  such  re- 
mainder is  supported  is  destroyed  by  the  act 
of  the  tenant  before  the  remainder  becomes 
vested,  the  remainder  is  itself  destroyed. 
But  no  such  consequence  will  follow,  in  re- 
spect to  a  contingent  remainder  of  the  equi- 
table ownership,  by  any  act  proceeding  from 
the  tenant  of  a  prior  particular  estate  of  the 
same  equitable  ownership.  *  *  *  In  short, 
the  equitable  effect  of  the  trust  is  commen- 
surate with  the  legal  effect  of  an  executory 
use  (as  distinguished  from  a  contingent  re- 
mainder), both  equally  rejecting  the  strict 
rules  of  the  common  law."  2  Wash,  on  Real 
Prop.  §  1458.  "In  trust  estates,  though  gen- 
erally governed,  so  far  as  contingent  remain- 
ders are  concerned,  by 'the  same  rules  as  es- 
tates at  common  law,  a  rule  prevails  that  a 
legal  estate  of  freehold  in  the  trustee  will 
support  a  contingent  limitation  of  the  estate 
of  a  cestui  que  trust,  although  this  may  not 
vest  by  the  time  the  preceding  equitable  lim- 
itation in  trust  expires.  Nor  can  any  cestui 
que  trust  having  a  prior  trust  estate,  destroy 
a  contingent  remainder  expectant  upon  his 
estate  by  any  mode  of  conveyance,  sUice  the 
legal  estate  in  the  trustee  will  support  the 
remainders  as  they  rise."  2  Wash,  on  Real 
Prop.  S  1594.  Realizing  the  injustice  of  per- 
mitting a  life  tenant  to  destroy  a  contingent 
remainder,  a  statute  was  enacted  in  1883, 
providing  that  *'no  estate  in  remainder, 
whether  vested  or  contingent,  shall  be  de- 
feated by  any  deed  of  feoffment  with  livery 
of  seisin."  That  statute,  however,  only  ap- 
plies to  cases  arising  since  its  enactment  In 
the  case  of  Posey  v.  Cook,  1  Hill,  413,  the 
plaintiff  claimed  the  land  as  trustee  under 
a  deed  of  conveyance  executed  by  Thomas 
Posey  in  trust  for  the  use  and  benefit  of 
Charles  Posey,  "until  his  youngest  son,  Wil- 
liam Posey,  shall  arrive  at  the  age  of  twenty- 
one  years,  or  if  the  said  Charles  Posey  should 
die  before  that  period,  then  for  the  benefit 
of  his  family  until  that  time ;  as  a  house  for 
his  wife  and  children;    but  it  is  expressly 
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understood  that  the  said  tract  .of  land  and 
premises,  is  not  to  t>e  liable  for  the  present 
debts  or  future  contracts  of  the  said  Charles 
Posey/*  etc.  The  presiding  Judge  nonsuited 
the  plaintiff  on  the  ground  that  the  legal  es- 
tate was  not  in  the  trustee.  The  court,  per 
Harper,  J.,  used  this  language:  "In  Gregory 
V.  Henderson,  5  Taunt  772,  the  devise  was  to 
trustees,  to  permit  testator's  wife  to  occupy, 
possess,  and^  enjoy  the  premises,  and  to  re- 
ceive the  rents,  her  receipts  for  which,  with 
the  approbation  of  the  trustees,  to  be  good. 
This  was  held  not  to  be  executed.  The  court 
puts  it  on  the  intention  that  the  legal  estate 
should  not  vest  in  the  wife,  and  laid  hold 
of  the  circumstance  of  the  trustee's  approba- 
tion being  required  to  the  receipts,  as  indi- 
cating the  intention.  Perhaps  the  rule  might 
be  more  accurately  expressed  to  say  that 
where  the  intention  is  that  the  estate  shall 
not  be  executed  in  the  cestui  que  use,  and 
any  object  is  to  be  effected  by  its  remaining 
In  the  trustees,  there  it  shall  not  be  executed. 
In  the  present  case,  there  can  be  no  doubt 
about  the  intention.  The  donor  declares  that 
it  shall  not  be  subject  to  the  debts  or  con- 
tracts of  Charles  Posey.  This  cannot  be, 
if  he  is  to  have  the  legal  estate.  The  object 
to  be  effected  is  that  the  trustees  shall  re- 
tain the  legal  estate,  so  as  to  protect  it  from 
being  sold  for  Charles  Posey's  debts,  untU 
the  period  of  division  shall  arrive,  and.  in 
the  event  of  his  death  before  that  period,  to 
preserve  it  as  a  home  for  his  wife  and  chil- 
dren." 

The  words,  "it  being  my  express  will  and 
intention  that  no  part  or  parcel  of  the  said 
estate  shall  in  any  wise  be  subject  to  the 
debts  or  contracts  of  the  said  William  W.  Du 
Rant,  that  do  now  or  may  hereafter  exist," 
bring  the  case  under  consideration  within 
the  principle  Just  stated,  as  they  clearly  show 
that  the  duty  imposed  upon  the  trustees  ren- 
dered it  necessary  for  the  legal  title  to  re- 
main in  them,  in  order  to  prevent  the  land 
from  being  made  subject  to  the  debts  or  con- 
tracts of  the  life  tenant  The  respondents, 
however,  contend,  that,  when  there  are  per- 
sons entitled  to  different  beneficial  interests 
in  the  trust  estate,  the  use  may  be  executed 
as  to  some,  and  not  as  to  others;  and  that, 
even  if  there  was  a  duty  in  this  case  resting 
upon  the  trustees,  that  required  the  legal  ti- 
tle to  remain  In  them  in  so  far  as  the  life 
estate  was  concerned,  they  nevertheless  had 
no  duty  to  perform'  with  reference  to  the 
contingent  remaindermen,  and  that  the  use 
was  therefore  executed  as  to  them.  The 
principal  case  relied  upon  by  them  to  sus- 
tain these  propositions  are  Faber  v.  Police, 
10  S.  C.  376,  and  Howard  v.  Henderson,  18 
8.  O.  184.  There  is  no  doubt  as  to  the  prin- 
ciple that,  when  estates  are  conveyed  to 
trustees  for  the  benefit  of  parties  taking  dif- 
ferent interests,  the  statute  may  execute  the 
use  in  one  and  not  In  the  other.  This  propo- 
Rition  is  fully  sustained  by  the  case  of  How- 
ard V.  Henderson,  18  S.  C  184.    In  the  case 


of  Paber  v.  Police,  10  S.  C.  37G,  390,  C.  H. 
Faber,  by  his  will,  devised  certain  lands  to 
trustees  for  the  use  of  his  son,  John  Lewis 
Faber,  for  life,  and. from  and  immediately 
after  the  death  of  his  son  in  trust  for  the 
lawful  issue  of  said  son  living  at  the  time 
of  his  death;  and,  in  case  of  his  death  with- 
out leaving  issue  living  at  the  time  of  his 
death,  then  to  his  residuary  legatees  and  dev- 
isees. The  tenant  for  life  made  a  deed  of 
feoffment  with  livery  of  seisin,  and  the  other 
heir  of  the  testator  released  all  interest  lu 
the  land.  The  question  was  whether  this 
conferred  a  good  title  on  the  purchaser.  The 
court  held  that  the  deed  of  feoffment  with 
livery  of  seisin  defeated  the  estate  of  the  con- 
tingent remaindermen,  and,  together  with  a 
release  of  all  right  on  the  part  of  the  tes- 
tator's other  heir,  conferred  a  marketable 
title,  which  the  purchaser  was  bound  to  ac- 
cept In  discussing  the  question  whether 
the  use  was  executed,  the  court  used  the 
following  language:  "It  Is  argued,  however, 
that,  though  the  will  does  not  in  terms  cre- 
ate a  trust  to  preserve  the  contingent  re- 
mainders, yet  that  such  a  trust  may  be  im- 
plied. We  know  of  no  authority  for  such  a 
position,  and  none  has  been  citedL  We  are 
at  a  loss  to  conceive  by  what  right  a  court 
could  undertake  to  add  to  the  words  of  a 
will,  by  which  additional  trusts  to  those 
which  the  testator  has  seen  fit  to  declare 
should  be  raised.  It  is  very  true  that  in 
some  cirses,  where  no  trusts  whatever  are  de- 
clared, a  court  of  equity  will  imply  a  trust 
from  the  conduct  and  relations  of  the  parties, 
as  where  one  purchases  lands  with  the  mon- 
ey of  another,  and  takes  title  in  his  own 
name,  or  where  one  comes  into  the  posses- 
sion of  trust  property,  with  notice  of  the 
trust  or  where,  prior  to  the  Constitution  of 
1868,  property  was  given  for  the  sole  and 
separate  use  of  a  .married  woman.  But 
where  the  owner  of  property  in  disposing  of 
it  either  by  deed  or  will,  declares  the  tmsu 
upon  which  lie  desires  it  to  be  held,  we  are 
unable  to  see  by  what  authority  a  court 
could  undertake  to  add  to  the  trust  so  de- 
clared. We  think,  therefore,  upon  principle, 
as  well  as  upon  express  authority,  especial- 
ly the  case  of  Ramsey  v.  Marsh,  2  McCord 
(S.  C.)  252,  13  Am.  Dec.  717,  where  the  trusts 
declared  were  very  much  the  same  as  in 
the  case  now  under  consideration,  that  the 
legal  title  to  the  premises  In  question  was,  by 
the  operation  of  the  statute  of  uses,  vested 
in  the  cestui  que  use."  The  court  does 
not  indicate  in  what  manner  the  statute  ex- 
ecuted the  use.  When  C.  H.  Faber  devised 
the  land  to  trustees  for  the  benefit  of  his 
son  for  life,  and  after  his  death  to  his  issue 
living  at  that  time,  he  thereby  created  two 
equitable  estates — one  for  life  and  the  other 
in  contingent  remainder.  When  the  statute 
executed  the  use  in  John  Lewis  Faber  the 
life  tenant,  it  could  not  clothe  him  with  the 
legal  title  to  a  larger  estate  than  the  equita- 
ble estate  conferred  upon  him  by  the  wUL 
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This  surely  must  have  been  the  views  of  the 
court;  for.  If  it  supposed  that  the  entire  fee 
was  vested  in  him  by  operation  of  the  statute 
of  uses,  then  there  was  no  necessity  for  the 
court  to  have  discussed  at  great  length  the 
effect  of  the  deed  of  feoffment  with  livery  of 
seisin  upon  the  rights  of  the  contingent  re- 
maindermen, as  in  that  event  it  would  only 
have  been  necessary  for  John  Lewis  Faber 
to  tender  an  ordinary  deed  in  the  form  pre- 
scribed in  the  Ck>de  of  Laws.  Nor  can  the 
position  be  accepted  that  Jolm  Lewis  Faber 
thereby  became  a  trustee  for  the  contingent 
remaindermen;  for  the  selection  had  already 
been  made  by. the  testator,  and  the  court 
should  not  allow  another  trustee  to  be  sub- 
stituted by  mere  operation  of  law,  as  this 
would  defeat  the  intention  of  the  testator. 
The  object  in  executing  the  use  is  to  free  the 
estate  from  the  control  of  the  trustee,  which 
would  not  be  effected  by  a  mere  substitution. 

Nor  can  it  be  successfully  contended  that 
the  statute  executed  the  use  in  the  contin- 
gent remaindermen,  for  one  of  the  requisites 
to  the  execution  of  the  use  Is  that  the  cestui 
que  use  should  be  ascertained,  and  capable 
of  enjoying  the  estate  at  that  particular  time, 
which  was  not  the  case  when,  as  contended 
by  the  respondent's  attorneys,  the  contingent 
remaindermen  were  vested  with  the  legal,  in- 
stead of  the  equitable,  title,  as  it  could  not 
be  ascertained  until  the  death  of  the  life  ten- 
ant who  would  take  in  remainder.  When  the 
trustees  accepted  the  trust,  it  became  their 
duty  to  hold  the  property  until  the  benefici- 
aries therein  meutioned  could  be  ascertained, 
rrhree  things  must  concur  to  give  the  stat- 
ute effect:  First,  a  person  seised  to  a  use; 
second,  a  cestui  que  use  in  esse;  and,  third, 
a  use  in  esse,  either  in  possession,  reversion 
or  remainder."  2  Wash,  on  Real  Prop.  1351. 
"In  order  to  have  an  estate  take  effect  under 
the  statute,  there  must  be  a  cestui  que  use 
in  esse.  And,  If  an  estate  is  limited  to  the 
use  of  some  one  not  in  esse,  or  capable  of 
being  ascertained,  the  statute  cannot  have 
any  operation  until  the  cestui  que  use  comes 
into  being,  or  Is  ascertained,  and  in  the  mean- 
time the  use  will  remain  in  the  original  gran- 
tor waiting  to  be  executed  by  the  statute 
whenever  there  shall  be  a  cestui  que  use  to 
take  it."  2  Wash,  on  Real  Prop.  S  1356.  See, 
also,  28  Ency.  of  Law,  929,  930.  Our  con- 
clusion, therefore.  Is  that  the  use  was  not 
executed  either  in  the  life  tenant  or  in  the 
contingent  remaindermen. 

The  exceptions  also  assign  error  in  the 
ruling  of  his  honor,  the  presiding  judge, 
that  the  deed  of  conveyance  by  William  W. 
Du  Rant  to  James  Beaty,  in  1838,  purporting 
to  convey  the  fee,  did  not  defeat  the  contin- 
gent remaindermen.  As  stated  by  the  re- 
spondent's attorneys,  this  question  does  not 
arise  If  the  statute  did  not  execute  the  use, 
and,  as  we  have  shown  that  the  use  was  not 
executed,  it  therefore  will  not  be  considered. 

2.  There  was  tendency  tending  to  show 
tliat  the  defendant,  and  those  under  whom 


he  claimed  title,  had  been  in  possession  of 
the  land  since  1S38,  when  W.  W.  Du  Rant 
conveyed  to  James  Beaty.  The  legal  title 
after  said  conveyance  remained  in  the  trus- 
tees, but  their  right  and  that  of  the  cestui 
que  trusts  was  subject  to  be  defeated  by  the 
statute  of  limitations,  adverse  possession. 
and  the  presumption  of  title  In  the  defend- 
ant, arising  from  long,  continuous,  and  hos- 
tile possession.  Benbow  v.  Levi,  50  S.  G.  120. 
27  S.  E.  655.  The  inference  to  be  drawn  from 
these  facts  should  have  been  submitted  to 
the  jury. 

8.  The  defense  based  upon  section  109  of 
the  Code  is  disposed  of  by  what  was  said  In 
the  case  of  Sutton  v.  Clark,  59  S.  C.  440. 
38  S.  B.  150,  458,  82  Am.  St  Rep.  848 :  "It 
had  not  been  40  years  since  the  Code  was 
adopted  when  tills  action  was  commenced, 
and  its  provisions  did  not  extend  to  cases 
where  the  right  of  action  had  already  ac- 
crued. Code  Civ.  Proc.  1902,  §  93.  In  fact 
section  109  of  the  Code  does  not  seem  to  have 
been  enacted  until  several  years  after  its 
adoption,  as  it  does  not  appear  in  the  Re- 
vised Statutes  of  1873." 

4.  The  next  question  involves  the  con- 
struction of  the  Greenwood  grant  The  de- 
fendant introduced  in  evidence  the  same 
chain  of  title  as  the  plaintiffs,  except  the 
deed  from  W.  W.  Du  Rant  to  James  Beaty. 
He  also  introduced  in  evidence  a  grant  from 
King  George  of  England  to  James  Green- 
wood, dated  March  17,  1775,  which,  it  was 
contended,  conveyed  the  land  in  dispute,  sub- 
ject to  certain  conditions  therein  mentioned. 
The  presiding  judge  ruled  as  follows:  "As 
to  the  Greenwood  grant  I  bold  that  ho  one 
being  before  the  court  asserting  any  Interest 
in  that  grant,  the  original  grantee  not  as- 
serting any  interest  under  it,  and  the  grant 
on  its  face  being  a  conditional  grant,  the 
presumption  is  that  the  conditions  have  not 
been  complied  with,  and  that  is  not  enough 
to  show  the  title  out  of  the  state  of  South 
Carolina;  the  presumption  being  that  the 
title  is  in  the  state."  In  the  case  of  Riddle- 
hoover  V.  KInard,  1  Hill,  Ch.  376,  377,  the 
court  says :  "The  lapse  of  20  years  is  suffi- 
cient to  raise  the  presumption  of  a  grant 
from  the  state  of  the  satisfaction  of  a  bond, 
mortgage,  or  judgment  or  of  the  grant  of  a 
franchise  or  the  payment  of  a  legacy,  or  al- 
most anything  else  that  is  necessary  to  quiet 
the  title  of  property."  This  language  is  quot- 
ed with  approval  in  the  case  of  Corbett  v. 
Fogle,  72  S.  C..312,  320,  01  S.  E.  884,  886,  in 
which  the  court  used  this  language:  **The 
lapse  of  20  years  afforded  evidence  of  ac- 
quiescence on  the  part  of  Emiline  O.  Fogle 
in  the  terms  of  the  deed;  and  likewise  of 
any  fact  necessary  to  give  it  full  force  and 
efficiency."  After  the  lapse  of  20  years  the 
presumption  was  that  the  grantee,  and  those 
claiming  under  him,  had  complied  with  the 
conditions  mentioned  in  the  grant 

5.  The  authorities  in  this  state  settle  the 
rule  that  a  defendant  may  introduce  in  evl- 
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dence  a  deed  In  a  third  party  with  which  lie 
has  no  connection  as  this  tends  to  defeat 
the  plaintiffs  action.  Martin  v.  Ranlett,  5 
Rich.  Law,  541,  57  Am.  Pec.  770;  Sutton  v. 
Clark,  50  S.  0.  440,  38  S.  B.  150,  82  Am.  St. 
Rep.  848;  Loye  y.  Turner,  71  S.  C.  322,  51 
S.  E.  101 ;  Pooler  v.  Smith,  73  S.  C.  108,  52 
S.  B.  967;  McGuire  v.  Blount,  199  U.  S.  142, 
26  Sup.  Ct.  1,  50  L.  Ed.  125;  Sedgwick  & 
Wait  on  Trial  of  Title  to  Land,  §§  57,  477. 

6.  The  next  question  for  consideration  is 
whether  the  exception  can  be  sustained  which 
assigns  error  "in  allowing  the  witness  Vir- 
ginia D.  Young  to  testify  as  to  the  death  of 
her  grandfather,  Henry  Du  Rant,  basing  her 
testimony  upon  a  written  memorandum,  which 
she  testified  liad  been  taken  from  a  family 
Bible ;  whereas,  he  should  haye  held  that  the 
memorandum  referred  to  could  not  be  used 
by  the  witness  to  refresh  her  memory,  unless 
she  had  made  the  memorandum  herself,  or 
seen  it  made."  When  objection  was  made  to 
this  testimony,  the  witness  testified,  without 
objection,  that  she  had  seen  the  tombstone 
of  her  grandfather,  and  it  shows  that  he  died 
in  1837.  Therefore,  eyen  if  the  testimony 
mentioned  in  the  exception  was  inadmissible, 
it  was  Immaterial. 

7.  Another  exception  assigns  error  on  the 
part  of  the  presiding  Judge  in  refusing  to  al- 
low the  defendant's  attorney  to  address  the 
Jury.  The  question  whether  there  was  any 
testimony  to  be  considered  by  the  Jury  was 
one  of  law,  upon  which  the  defendant's  at- 
torney had  the  right  to  be  heard  by  the  pre- 
siding Judge,  and  this  right  was  accorded 
him.  He,  howeyer,  was  not  entitled  to  be 
heard  cpon  the  facts  before  the  Jury,  after 
the  presiding  Judge  ruled  that  there  were  no 
questions  of  fact  in  the  case,  as  it  would  haye 
been  merely  a  useless  consumption  of  time. 
The  jury  was  bound  to  render  a  yerdict  in 
accordance  with  the  directions  of  the  court. 
If  the  Judge  was  in  error,  the  parties  had  the 
right  to  correct  his  ruling  by  appeal.  It 
would,  howeyer,  tend  to  great  disorder  if  the 
Jury  had  the  right  to  disregard  the  instruc- 
tions of  the  presiding  Judge,  and  would  sub- 
ject its  members  to  punishment  for  contempt 
of  court 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reyersed  and 
the  case  remanded  to  that  court  for  a  new 
trial. 

ALDRICH,  J.,  sat  as  associate  Justice  In 
this  case  in  place  of  WOODS,  J.,  disqualified. 

On  Rehearing. 

PER  CURIAM.  After  careful  considera- 
tion of  the  petition  herein,  this  court  is  satis- 
fied that  no  material  question  of  law  or  of 
fact  has  either  been  oyerlooked  or  disre- 
garded. 

It  is  therefore  ordered  that  the  petition  for 
a  rehearing  be  dismissed,  and  that  the  order 
heretofore  granted  staying  the  remittitur  be 
reyoked. 


(146  N.  C.-2e6) 

FREELAND  y.  NORTH  CAROLINA  R.  CO. 
(Supreme  Court  of  North  Carolina.    Dec.   11« 

1907.) 
Master  and  Sebvant— Injury  to  Sebvawt— 

Proximate  Cause— Question  for  Jubt. 
Whether  the  placing  in  the  middle  of  a 
freight  train,  among  heavily  loaded  cars,  instead 
of  at  the  end  of  the  train,  just  ahead  of  the 
caboose,  as  required  by  the  rules  or  custom  of 
the  railroad,  of  an  empty  round  top  horse  car. 
having  no  walkway  on  top,  being  seyeral  incb^ 
higher  than  the  other  cars  in  the  train  and 
built  to  handle  on  passenger  trains,  was  the 
proximate  cause  of  the  death  of  the  brakeman, 
who,  while  performing  in  the  nighttime  his  dnty 
of  seeing  that  aU  the  brakes  were  properly  ad- 
justed after  the  train  left  a  station,  fell  off  said 
car.  is  properly  left  to  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  84,  Master  and  Servant,  |  1010.] 

Appeal  from  Superior  Court,  Mecklenburg 
County;  Ferguson,  Judge. 

Action  by  Thomas  L.  Freeland,  admlnlstra- 
toi>,  against  the  North  Carolina  Railroad 
Company.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Affirmed. 

J.  D.  McCall  and  Breyard  Nixon,  for  ap- 
pellant. W.  B.  Rodman  and  L.  C  Caldwell, 
for  appellee. 

CLARK,  C.  J.  The  plaintifTs  intestate  was 
a  brakeman  on  the  defendant's  freight  train. 
It  was  his  duty,  upon  leaying  a  statioo,  to 
go  oyer  the  top  of  the  train  of  cars  from 
one  end  to  the  other,  while  the  train  was 
running,  to  see  that  all  brakes  were  off  and 
properly  adjusted.  While  discharging  this 
duty  in  the  nighttime,  he  fell  off  the  train, 
and  was  killed.  There  was  in  the  train  that 
night  an  empty  "Armes  palace  horse  car," 
which  was  built  with  a  round  top,  and  sey- 
eral inches  higher  than  the  other  freight  cars 
in  the  train.  It  had  no  walkway  on  top  like 
that  on  other  freight  cars.  It  was  built  to 
handle  on  passenger  trains.  Under  the  rules 
or  custom  of  the  company,  cars  of  that  kind 
were  required  to  be  placed  at  the  end  of  the 
freight  train,  just  ahead  of  the  caboose  at 
the  rear.  But  on  this  occasion  this  round 
top  palace  car,  which  was  empty,  was  placed 
in  the  middle  of  the  train  of  loaded  cars,  and 
the  brakeman  in  going  along  over  the  top  of 
his  tral^n  while  in  motion  fell  off  said  car, 
striking  his  head  against  the  end  of  a  cross- 
tie,  and  was  killed. 

The  charge  of  the  court  was  full  and  com- 
plete, and  was  not  excepted  to.  The  question 
was  fairly  submitted  to  the  jury  whether 
placing  the  round  top,  higher  and  empty  car, 
whose  top  ''buiR  like  a  passenger  car,"  in  the 
middle  of  the  train  of  loaded  cars,  contrary 
to  the  rule  or  custom  of  the  company,  was 
the  proximate  cause  of  the  death  of  the  in- 
testate and  whether  he  contributed  to  bis 
own  death.  There  are  numerous  exceptions 
to  evidence,  to  special  prayers  for  instruction, 
which  were  given  at  request  of  the  plaintiff, 
and  for  refusal  of  certain  of  the  requests  of 
defendant  to  charge. 

After  full  and  careful  scrutiny,  we  find  no 
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error  in  any  of  the  particulars  alleged.  It 
waa  almost  entirely  an  issue  of  fact  for  the 
Jury,  and  no  good  purpose  can  be  attained  by 
setting  out  and  passing  upon  each  exception 
seriatim.  There  was  no  serious  conflict  in 
the  evidence,  and  the  charge  was  careful, 
clear,  and  full.  It  was  the  duty  of  the  de- 
fendant to  give  its  employes  a  safe  walkway 
over  the  tops  of  the  cars.  This  car  being  an 
empty  one,  among  heavily  loaded  cars,  made 
it  unsteady.  Being  higher  and  with  a  round 
top,  it  could  not  have  a  walkway  like  the  flat 
top  freight  cars,  and  it  was  perilous  to  get  on 
it,  oi^ofF  it,  to  and  from  the  other  steadier 
and  lower  cars.  The  Jury  found,  under  the 
careful  charge  of  the  court,  that  this  was  the 
cause  of  the  death  of  plaintifTs  intestate. 
No  error. 


(146  N.  C.  821) 

LAMBERT-MURRAY   CO.    ▼.    SOUTHERN 
EXPRESS  GO. 

(Supreme  Court  of  North  Carolina.    Dec.   11, 
1007.) 

Carbiers— ExPBBss  Companies— Faii-ube  to 
Deliver  Within  Reasonable  Time— Dam- 
ages. 

Where,  owing  to  the  failure  of  an  express 
company  to  deliver  a  box  containing  souvenirs, 
suitable  for  sale  only  in  the  city  to  which  sent, 
within  a  reasonable  time,  they  were  without 
market  value,  the  measure  of  damages  was  the 
market  value  of  the  souvenirs  when  shipped, 
though  the  express  company  was  not  informed  of 
the  contents  of  the  box. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  H  451-461.] 

Appeal  from  Superior  Conrt,  Buncombe 
County;   Cooke,  Judge. 

Action  by  the  Lambert-Murray  Company 
against  the  Southern  Express  Company. 
Judgment  for  plaintifT,  and  defendant  ap- 
peals.   Affirmed. 

The  action  began  before  a  justice  of  the 
peace,  and  on  an  appeal  in  the  superior  court 
the  following  facts  were  agreed :  'The  plain- 
tiff company  delivered  to  the  defendant  at 
Ashevllle,  N.  C,  on  February  21,  1906,  a 
plain,  closed  box  for  shipment  to  New  Or- 
leans, La.  The  box  had  no  writing  on  it,  ex- 
cept the  address,  'A.  I.  Hirsch,  New  Orleans, 
La.',  and  the  defendant  was  not  told  what 
the  box  contained,  nor  tliat  any  loss  would 
result  from  delay.  The  box  arrived  in  New 
Orleans  February  24,  1906»  but  was  not  de- 
livered to  the  consignee ;  the  defendant  being 
guilty  of  negligence  in  this  respect  On 
March  31,  1906,  after  four  days'  notice  to 
the  defendant  of  their  intention  to  do  so,  the 
plaintiff  sent  a  duplicate  shipment  to  Hirsch. 
Claim  was  made  to  the  defendant  by  the 
plaintiff  for  damages,  liability  was  denied, 
and  suit  was  begun  April  30,  1906.  On  the 
hearing  before  a  Justice  of  the  peace  April 
30,  1906,  the  original  shipment  was  tendered 
to  the  plaintiff  by  the  defendant  and  refused 
by  it.  The  box  contained  rhododendron  sou- 
venirs, marked  'New  Orleans,*  and  suitable 
for  sale  only  in  that  city,  being  made  to  or- 


der. The  goods  when  shipped  were  worth 
$12.60,  which  is  the  amount  sued  for,  but  on 
the  day  suit  was  brought,  April  30, 1906,  they 
had  no  market  value  and  have  since  had 
none,  although  they  have  sustained  no  phys- 
ical injury,  having  suffered  their  loss  of 
value  on  account  of  failure  on  part  of  the 
defendant  to  deliver  within  a  reasonable 
time."  The  court  rendered  judgment  for 
$12.60,  with  interest  from  February  21,  1906. 
Defendant  appealed. 

Julius  O.  Martin  and  Oea  H.  Wright,  for 
appellant 

CLARK,  C.  J.  The  negligence  is  admitted. 
The  only  controversy  is  as  to  the  measure 
of  damages.  The  defendant  at  the  trial  ten- 
dered to  the  plaintiff  the  return  of  the  orig- 
inal box  and  contents,  but  admits  tiiat  at 
that  time  they  liad  no  "market  value,  and 
have  since  had  none,  although  they  have  sus- 
tained no  physical  injury,  having  suffered 
their  loss  of  value  on  account  of  failure  on 
part  of  the  defendant  to  deliver  within  a 
reasonable  time."  As  the  defendant  admits 
that  the  loss  of  value  was  caused  by  its  own 
negligence,  it  is  difficult  to  conceive  any  rea- 
son why  it  should  not  be  responsible  for  the 
damage  caused  by  its  own  wrong.  It  under- 
took, for  a  consideration,  to  carry  the  goods 
speedily  ahd  safely  to  its  destination.  It 
did  not  do  so.  It  has  offered  no  excuse ;  in- 
deed, it  frankly  says  that  it  has  none.  If 
it  had  been  important  to  know  the  contents 
of  the  box  to  spur  it  to  diligence,  it  does  not 
appear  that  it  inquired.  The  very  nature 
of  its  business  and  the  application  for  its 
services  were  notice  that  prompt  delivery 
was  of  the  essence  of  the  contract  The  de- 
fendant relies  upon  the  well-known  doctrine 
of  Hadley  v.  Baxendale,  9  Exch.  341,  that 
the  damages  for  breach  of  contract  should  be 
"such  as  may  fairly  and  reasonably  be  con- 
sidered either  as  arising  naturally — i.  e.,  ac- 
cording to  the  usual  course  of  things — from 
such  breach  of  contract  itself,  or  such  as 
may  reasonably  be  supposed  to  have  been  in 
the  contemplation  of  both  parties  at  the  time 
they  made  the  contract  as  the  probable  re- 
sult of  it"  The  defendant  did  not  inquire 
as  to  the  contents  of  the  box,  but,  when  it 
received  the  box  for  quick  transportation, 
what  may  more  reasonably  be  supposed  to 
have  been  in  the  contemplation  of  both  par- 
ties than  that,  if  by  reason  of  the  negligence 
of  the  defendant  the  package  was  so  delayed 
in  transmission  as  to  become  wholly  or  par- 
tially worthless,  for  any  reason,  the  carrier, 
who,  for  a  price,  had  stipulated  for  prompt 
and  safe  delivery,  should  be  liable  for  any 
damage  or  loss  caused  by  such  negligence? 
A  carrier  by  ordinary  freight  train  is  In- 
surer of  safe  delivery  and  within  reasonable 
time.  An  express  company  guarantees  the 
promptest  possible  delivery,  and  Is  liable  for 
any  deterioration  in  the  value  of  the  goods 
caused  by  failure  to  fill  that  contract 

Affirmed. 
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COWAN.   McCLUNG   &  CO.   ▼.   CUNNING- 
HAM ft  WARD. 
(Sapreme  Court  of  North  Carolina.    Dec.  18, 
1907.) 

1.  PABTNEBSniP— OONTBAGTS  UNDBB  SKAL. 

A  note  under  seal,  executed  in  the  partner- 
ship name  by  one  of  the  partners,  is  the  simple 
contract  of  the  partnership,  regarding  the  seal 
as  suq>]usage. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  38,  Partnership,  {  247.] 

2.  Judgment  —  Default  —  SbtMino    Aside  — 
DiscBETioN  OP  Court. 

Though  it  should  be  conceded  that  a  judg- 
ment by  default  final  is  not  allowable  on  an  un- 
verified complaint,  a  judgment  so  entered  is  ir- 
regular only,  and  can  be  set  aside  onl^,  in  the 
discretion  of  the  courb,  and  where  applicants,  to 
have  such  a  judgment  set  aside,  did  not  move 
within  a  reasonable  time,  and  there  was  no 
satisfactory  evidence  that  they  had  a  good  de- 
fense, their  application  was  properly  refused. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  80,  Judgment,  §S  266,  266.] 

Appeal  from  Superior  Court,  Swain  Coun- 
ty; Cooke,  Judge. 

Judgment  by  default  final  having  been  en- 
tered for  Cowan,  McClung  &  Co.  against  John 
T.  Cunningham  and  D.  A.  C.  Ward,  as  part- 
ners, and  Ward  thereafter  died,  his  repre- 
sentative and  widow  and  heirs  moved  to  set 
the  same  aside,  and  their  motion  having  been 
denied,  they  appeal.    Affirmed.    , 

F.  C.  Fisher,  for  appellant  B.  R,  Hampton 
and  A.  M.  Fry,  for  appellees. 

PER  CURIAM.  The  Judgment  in  this  case 
was  rendered  against  Jno.  T.  Cunningham 
and  D.  A.  C.  Ward,  as  partners  at  the  spring 
term,  1001,  of  the  superior  court  of  Swain 
county,  on  a  note  for  $537.30,  signed,  ''J.  T. 
Cunningham  &  Co.  [Seal],  per.  J.  T.  Cun- 
ningham [Seal]" — with  an  allegation  that  the 
company  was  composed  of  defendants,  J.  T. 
Cunningham  and  D.  A.  C.  Ward.  The  com- 
plaint was  filed  In  due  course  of  the  court 
at  fall  terra,  1900;  and  at  spring  term,  1901, 
defendants  having  filed  no  answer,  judgment 
by  default  final  was  rendered  against  de- 
fendants for  the  amount  of  the  note  and  in- 
terest Some  time  after  the  Judgment  one 
of  the  defendants  (Ward),  having  died,  his 
representative  and  widow  and  heirs  at  law 
at  spring  term,  1907,  moved  to  set  aside  the 
judgment,  on  the  ground  that  Judgment  by 
default  final  had  been  taken  on  an  unverified 
complaint. 

Under  the  authorities,  and  on  the  face  of 
the  papers,  the  obligation  is  the  simple  con- 
tract of  the  firm,  regarding  the  seal  as  sur- 
plusage. Pipe  Co.  V.  Woltman,  114  N.  C. 
178,  19  9.  E.  109;  Burwell  v.  Llnthicum,  100 
N.  C.  14ri,  5  S.  B.  735;  Bates  on  Partnership, 
S  418w  If  it  should  be  conceded  in  such  case 
that  a  Judgment  by  default  final  is  not  allow- 
able on  an  unverified  complaint,  the  defect 
only  amounts  to  an  Irregularity,  and  such 
judgments  are  not  set  aside,  as  a  matter  of 
right  in  the  party  affected,  but  in  the  sound 
legal   discretion  of  the  court     As  said  in 


Becton  y.  Dunn,  137  N.  a  562,  50  S.  E.  2S0: 
''Such  Judgments  are  not  set  aside  as  a  mat- 
ter of  right  in  the  party  litigant,  but  rest  In 
the  sound  legal  discretion  of  the  court  It 
is  always  required  that  a  party  claiming  to 
be  injured  should  show  that  some  substantial 
right  has  been  prejudiced,  and  he  must  pro- 
ceed with  proper  diligence  and  within  a  rea- 
sonable time." 

We  are  of  opinion,  in  the  present  case,  that 
the  applicants  have  not  brought  their  cause 
within  either  of  these  requirements.  Th^ 
did  not  move  within  a  reasonable  time,  and 
there  is  no  satisfactory  evidence  given  that 
a  good  defense  exists  against  the  d&iand, 
and  for  these  reasons  their  motion  was  prop- 
erly refused. 

Affirmed. 


a46  N.  C.  441} 
WHITE  ▼.  CITY   OF   NBWBERNBL 

(Supreme  Court  of  North  Carolina.     Dec.  18, 
1907.) 

1.  MUNIOtPAIi     COBPOBATIONS-OBSTBUenOlia 

ON  Sidewalk— Acquiescence— Effect. 
A  cit^  cannot  escape  liability  for  injury  to 
a  pedestrian,  who,  while  exercising  due  care, 
strikes  steps  negligently  permitted  to  project  up- 
on a  sidewalk,  because  for  many  years  property 
owners  have  been  permitted  to  so  project  their 
stepsL 

[Ed.  Note.— For  cases  In  point,  see  Ctent  Dig. 
vol.  36,  Municipal  Corporations,  |  1606.] 

2.  Same— Imputed  Knowledge  of  Defect. 

Where  an  obstrnction  has  remained  upon  a 
sidewalk  for  30  years,  it  must  be  presumed  the 
city  authorities  knew  of  its  existence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  86,  Municipal  Corporations,  S  1648.] 

8.  Same— City's  Liabilitt. 

A  city  not  being  liable  absolutely  for  injo- 
ries  caused  by  a  defective  sidewalk,  and  onlv 
bound  to  provide  a  reasonably  safe  way,  and 
liable  only  for  negligence,  the  mere  existence  of 
a  defect  does  not  show  a  cause  of  action  for  an 
injury,  but  notice  of  the  defect,  and  power  to 
remedy,  and  neglect  to  do  so,  must  be  shown. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  ||  1589,  1641.J 

4w  Same— Duty  to  Light  Streets. 

In  the  absence  of  statutory  requirement,  a 
city  need  not  light  its  streets,  and,  where  a 
city  does  so,  the  character  of  the  lighting  rests 
largely  within  the  authorities'  discretion.  and« 
in  an  action  for  injury  caused  by  a  defective 
sidewalk  at  night,  that  the  street  was  defective- 
ly lighted  does  not  of  itself  show  negligence,  but 
is  only  evidence  on  the  principal  question  wheth- 
er, at  the  time  and*place  of  the  Injary,  the  side- 
walk was  reasonably  safe. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  86,  Municipal  Corporations,  9  1656.] 

Appeal  from  Superior  Court,  Craven  Coun- 
ty; Neal,  Judge. 

Personal  injury  action  by  B.  J.  White 
against  the  city  of  Newbeme.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  New 
trial  ordered. 

There  was  evidence  tending  to  show  that 
on  the  night  of  June  23,  1906,  plaintiff  going 
along  Middle  street  one  of  the  public  streets 
of  the  city  of  Newberne,  struck  his  right  foot 
against  some  steps  which  projected  in  front 
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of  a  residence  and  into  the  sidewalk  of  said 
street  These  steps  extended  about  four  feet 
onto  the  sidewalk,  leaving  something  like  five 
or  six  feet  of  passway  between  the  bottom 
step  and  the  driveway  of  the  street,  and  they 
had  existed  so  in  this  and  other  portions  of  the 
city  for  as  much  as  30  years;  that  it  was  a 
dark  and  drizzly  night  on  this  occasion,  and 
the  public  lights  were  out  at  the  time.  Plain- 
tiff testified  that  the  lights  were  out  on  the 
night  of  the  injury,  and  had  been  frequently 
going  out  for  several  months  prior  to  that 
time ;  that  the  city  owned  the  light  plant  and 
sold  lights  to  private  persons  for  gain.  There 
was  no  testimony  that  the  streets  were  not 
reasonably  safe,  except  as  to  the  existence  of 
the  steps,  and  the  absence  of  or  defective 
lighting.  On  issues  submitted,  and  under  the 
charge  of  the  court,  the  jury  rendered  a  ver- 
dict that  defendant  was  guilty  of  actionable 
negligence ;  that  plaintiff  was  at  the  time  in 
the  exercise  of  proper  care,  and  awarded  sub- 
stantial damages  for  the  injury.  Judgment 
on  the  verdict  for  plaintiff,  and  defendant  ex- 
cepted and  assigned  for  error:  *'(4)  That  the 
court  erred  in  its  refusal  to  give  the  first 
prayer  for  instructions  of  defendant,  as  fol- 
lows: That  municipal  corporations  are  not 
bound  to  light  the  streets  at  night;  that, 
while  its  charter  may  confer  the  power,  this 
power  Is  of  a  governmental  and  discretionary 
nature,  and  for  exercise  of  the  same  the  city 
would  not  be  liable.  (5)  That  the  court  erred 
in  its  refusal  to  give  the  fourth  prayer  for 
instructions,  as  follows:  That  the  city  is  not 
liable  absolutely  for  defect  in  its  streets,  side- 
walks, and  the  mere  existence  of  such  defects 
therefore  is  not  sufficient  to  constitute  a 
cause  of  action ;  that  the  city  is  not  held  to 
guarantee  safety,  but  is  only  held  to  pro- 
vide a  reasonably  safe  way  of  travel,  and  the 
ground  of  liability  to  private  party  for  injury 
while  passing  over  the  sidewalk  or  streets  Is 
only  a  liability  for  negligence  or  neglect,  and 
the  mere  existence  of  an  obstruction  or  defect 
is  not  in  Itself  sufficient,  but  to  constitute 
negligence  it  must  be  shown  that  the  authori- 
ties of  the  dty  had  notice  of  the  defect,  or  ob- 
struction, and  had  power  to  remedy  the  same, 
and  neglected  to  do  so.  (6)  That  the  court 
erred  In  its  refusal  to  give  the  fifth  prayer 
for  instructions,  as  follows:  That  If  the  Jury 
shall  find  that  from  Its  early  days  steps  and 
porches  have  been  allowed  upon  the  side- 
walks of  the  streets,  and  that  they  had  been 
used  by  the  property  holders  from  ancient 
times,  the  city  should  not  be  Jield  liable  for 
failure  to  compel  the  removal  of  the  same." 

D.  li.  Ward,  for  appellant    W.  D.  Mclver, 

for  appellee. 

HOKE,  J.  (after  stating  the  facts  as  above). 
Considering  the  defendant's  assignments  of 
error  In  reverse  order,  the  position  taken  that 
the  projection  of  the  steps  upon  the  sidewalk 
was  sanctioned  by  the  continuous  existence 
of  such  a  condition  for  25  or  more  years  can- 
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not  be  sustained.  If  this  projection  of  the 
steps  was  such  an  obstruction  of  the  street 
that  it  amounted  to  an  actionable  wrong,  it 
cannot  be  rendered  lawful  by  lapse  of  time, 
however  great  As  said  in  Elliott  on  Roads 
and  Streets  (2d  Ed.)  p.  70C:  "No  length  of 
time  will  render  a  public  nuisance,  such  as 
the  obstruction  of  a  highway,  legal,  or  give 
the  person  guilty  of  maintaining  it  any  right 
to  conthiu^  it  to  the  detriment  of  the  public. 
Each  day's  continuance  of  such  a  nuisance  Is 
an  indictable  offense.''  Where  an  obstruction 
is  a  wrong  of  this  character,  a  city  govern- 
ment can  neither  validate  it  by  grant,  nor 
sanction  it  by  acquiescence;  and,  having  the 
power  in  the  exercise  of  their  ministerial 
functions  of  summary  abatement,  the  city  is 
responsible  to  an  individual  who  is  Injured 
by  its  existence,  when  the  injured  person  is 
himself  in  the  exercise  of  due  care.  State 
v.  Railway,  141  N.  C.  736,  53  S.  E.  290;  El- 
liott on  Roads  and  Streets,  pp.  700,  705,  965. 

As  to  the  second  position,  we  have  held, 
in  Fitzgerald  v.  Concord,  140  N.  C.  110,  52 
S.  E.  309:  "(A)  The  governing  authorities  of 
a  town  are  charged  with  the  duty  of  keeping 
their  streets  and  sidewalks,  drains,  culverts, 
etc.,  in  a  reasonably  safe  condition ;  and  their 
duty  does  not  end  at  all  with  putting  them 
in  a  safe  and  sound  condition  originally,  but 
they  are  required  to  keep  them  so  to  the  ex- 
tent that  this  can  be  accomplished  by  proper 
and  reasonable  care  and  continuing  super- 
vision. (B)  The  town  does  not  warrant  that 
the  condition  of  Its  streets,  etc.,  shaH  be  at 
all  times  absolutely  safe.  It  is  only  respon- 
sible for  negligent  breach  of  duty,  and,  to 
establish  such  responsibility,  it  is  not  suf- 
ficient to  show  that  a  defect  existed,  and  an 
injury  has  been  caused  thereby.  It  must  be 
further  shown  that  the  officers  of  the  town 
'knew,  or  by  ordinary  diligence  might  have 
discovered,  the  defect,  and  the  character  of 
the  defect  was  such  that  injuries  to  travelers 
.  therefrom  might  reasonably  be  anticipated.*  *• 
And  the  same  doctrine  has  been  announced 
in  several  other  decisions  of  the  court.  As 
to  the  city's,  knowledge  of  these  steps,  the 
authorities  must  have  had  knowledge  of 
them,  or  such  knowledge  will  be  Imputed,  for 
they  had  existed  in  like  condition  for  as 
much  as  30  years,  and  In  the  present  case  this 
portion  of  the  prayer  is  not  material;  but 
we  think  that  the  principle  of  these  decisions 
is  embodied  In  the  prayer  as  a  whole,  and 
there  was  error  to  defendant's  prejudice  in 
not  giving  the  same  or  some  substantially 
similar  instructions. 

Again,  we  think  that  the  prayer  indicated 
in  defendant's  fourth  assignment  for  error 
is  sound  as  a  general  proposiilon,  and  is  cor- 
rect as  applied  to  the  facts  of  the  case.  In 
the  absence  of  statutory  requirement,  a  city 
is  under  no  legal  obligation  to  light  its  streets, 
and  such  obligation  does  not  arise  or  exist 
from  the  fact  that  the  city  has  been  given 
the  power  to  light  them.  And  where  a  city 
or  town  has  undertaken  the  duty,  the  placing 
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and  character  of  the  lights  must  be  allowed 
to  rest  very  largely  in  the  discretion  of  the 
authorities.  Brown  v.  Durham,  141  N.  C. 
249,  53  S.  E.  513;  City  of  Columbus  v.  Sims, 
94  Ga.  483,  20  S.  E.  332;  Canavan  y.  Oil  City, 
183  Pa.  611,  38  Atl.  1096;  Macomber  v. 
Jaunton,  100  Mass.  255 ;  Randall  v.  Railway, 
106  Mass.  276,  8  Am.  Rep.  327;  Freeport  v. 
Isbell,  83  111.  440,  25  Am.  Rep.  407 ;  Elliott  on 
Roads  and  Streets,  S  623.  Undoubtedly, 
temporary  obstructions  and  hindrances  on  a 
highway,  or  permanent  conditions,  may  be 
such  that  an  absence  of  lights  at  the  particu- 
lar locality  would  import  negligence,  and  to 
this  principle  possibly  may  be  referred  the 
decision  in  Chicago  v.  Powers,  Adm'x,  42  111. 
169,  89  Am.  Dec.  418.  But  when  the  streets 
of  a  municipality  are  otherwise  reasonably 
safe,  the  weight  of  authority  and  the  better 
reason  are  to  the  effect  that  neither  the  ab- 
sence of  lights  nor  defective  lights  is,  in  itself, 
negligence,  but  is  only  evidence  on  the  prin- 
cipal question  whether,  at  the  time  and  place 
where  an  Injury  occurs,  the  streets  were  in  a 
reasonably  safe  condition.  As  said  by  Mr. 
Justice  Dean,  delivering  the  opinion  in  Cana- 
van V.  Oil  City,  supra:  "As  to  whether  suf- 
ficient light  was  provided  by  the  city  on  the 
night  of  the  accident,  we  may  briefly  say 
that  there  is  no  legal  obligations  on  a  mu- 
nicipality to  light  its  streets  when  their  con- 
struction is  reasonably  safe  for  travel.  That 
is  solely  a  question  for  the  municipal  Legis- 
lature. It  may  do  many  things  not  enjoined 
by  law  to  promote  the  general  well-being  and 
comfort  of  a  citizen;  but,  In  not  doing  that 
which  no  statute  commands,  negligence  can- 
not be  Imputed  to  it  This,  however,  in  no 
sense  relieves  It  from  the  duty  of  that  ordi- 
nary care  which  requires  that  temporary  ex- 
cavations for  building  purposes  should  be 
exposed  by  proper  light,  or  that  temporary 
obstructions  of  the  streets  by  building  ma- 
terial should  be  made  conspicuous  in  the 
same  way."  There  is  nothing  in  our  present 
decision  which  In  any  way  conflicts  with  the 
case  of  Fisher  v.  New  Bern,  140  in.  C.  506,  53 
S.  B.  342,  5  L.  R.  A.  (N.  S.)  5*2,  111  Am.  St 
Rep.  857.  That  was  an  action  for  an  injury 
caused  directly  by  the  negligence  of  defend- 
ant in  the  operation  and  management  of  its 
plant.  A  live  wire  had  fallen,  and  was  neg- 
ligently permitted  to  remain  in  a  menacing 
condition,  whereby  one  on  the  highway  was 
hurt  The  city  was  held  responsible  chiefly 
because  it  appeared  that  the  plant  was  being 
operated,  not  only  in  the  public  lighting  of 
the  streets,  but  in  selling  lights  to  private 
persons  for  gain.  The  opinion  in  express 
terms  excludes  all  consideration  of  the  ques- 
tion as  to  how  far  the  city  could  be  held 
responsible  for  negligence  when  engaged  sole- 
ly in  supplying  lights  to  the  public.  As  a 
matter  of  fact,  that  decision  Is  not  an  ap- 
posite authority  In  the  present  case  at  all,  for 
the  primary  and  controlling  question  here 
Is  whether  the  streets  were  in  such  a  danger- 
ous condition  as  to  import  negligence  against 


the  municipality,  and  whether  such  negli- 
gence was  the  proximate  cause  of  plaintilTs 
injury ;  and  the  presence  or  absence  of  lights, 
or  the  condition  of  lights,  at  the  time,  is  oniy 
evidential  on  the  issue. 

For  the  errors  indicated,  the  defendant  Is 
entitled  to  a  new  trial  of  the  causey  and  it  it 
so  ordered. 

New  triaL 

a46  N.  C.  425) 

SHELTON  V.  MOODY. 

(Supreme  Cburt  of  North  Carolina.     Dec  1(1^ 
1907.) 

Counties  —  County  Cohmissionebs  —  Lia- 
BiLPTT  FOB  Penalty. 

Failure  to  comply  with  Code  1883,  S  752 
(Revisal  1905.  fi  1388),  requiring  the  board  of 
county  commissioners,  under  penalty  for  failure 
SO  to  do,  to  post  at  the  courthouse  within  five 
days  after  each  regular  December  meeting,  and 
for  at  least  four  successive  weeks,  a  statement 
of  the  county  revenue,  the  disbursements  of  the 
same,  etc.,  and  to  publish  the  statement  in  some 
newspaper,  does  not  subject  a  commissioner 
whose  term  of  office  expired  on  the  day  of  that 
meeting  to  the  penalty. 

Appeal  from  Superior  Court,  Haywood 
County;   Moore,  Judge. 

Action  by  S.  J.  Shelton  against  C.  F.  Moo- 
dy. Judgment  for  plaintifT,  and  defendant 
appeals.    Reversed. 

This  action  was  instituted  by  plaintiff,  a 
citizen  and  resident  of  Haywood  coanty« 
against  defendant  for  the  recovery  of  a  pen- 
alty. It  originated  in  a  Justice's  court,  and 
was  brought  by  appeal  to  the  superior  court 
The  plainUfT  alleged  "that  the  defendant 
above  named  was  a  member  of  the  t>oard  of 
county  commissioners  for  said  county  fdr  the 
two  years  immediately  preceding  the  first 
Monday  of  December,  1904 ;  that  the  defend- 
ant, together  with  the  other  members  of  the 
board  of  county  commissioners,  failed  and 
neglected  to  make  and  publish  a  statement  of 
the  county  revenue,  the  disbursements  of  the 
same,  the  permanent  debt  of  county,  showing 
when  the  same  was  contracted  and  the  inter- 
est paid  or  remaining  unpaid  thereon,  togeth- 
er with  the  names  of  every  individual  whose 
account  had  been  audited,  showing  the  amount 
claimed  and  the  amount  allowed,  for  the 
year  next  preceding  the  first  Monday  of  De- 
cember, 1904,  as  required  by  section  752  of 
the  Code  of  1883  of  North  Carolina."  When 
the  cause  was  called  for  trial,  the  defendant 
lodged  a  motion  to  dismiss  this  action,  for 
that  the  plaintifiTs  complaint  failed  to  set 
forth  facts  sitfflcient  to  constitute  a  cause  of 
action,  and  upon  the  further  ground  that  the 
defendant  and  others  composing  the  board  of 
commissioners  of  Haywood  county  for  the 
two  years  next  preceding  the  first  Monday 
of  December,  1904,  were  not  required  under 
the  law  (Code  1883,  §  752;  Revisal  190&,  i 
1388)  to  publish  any  statement  for  the  year 
ending  first  Monday  in  December,  1904,  and 
that  such  duty  devolved  ui)on  the  successors 
of  the  defendant  and  his  associates,  who 
qualified  as  the  board  of  county  commission- 
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ers  on  the  first  Monday  in  December,  1904, 
and  that,  therefore,  the  defendant  is  not  lia- 
ble for  the  penalty  sued  for,  the  plaintiff  ad- 
mitting in  open  court  that  the  defendant 
went  out  of  ofDce  as  a  member  of  the  board 
of  county  commissioners  on  the  first  Monday 
of  December,  1904,  and  that  the  other  mem- 
bers of  the  old  board  likewise  went  out  of 
office  on  the  same  day.  This  motion  was  by 
the  court  overruled,  and  the  defendant  ex- 
cepted. Under  the  instructions  of  the  court 
there  was  a  verdict  for  the  plaintiff.  De- 
fendant excepted  and  appealed,  assigning  as 
error  the  courfs  refusal  to  dismiss  the  ac- 
tion for  the  causes  set  out  In  the  motion. 

Smathers  &  Morgan  and  Norwood  &  Nor- 
wood, for  appellant  H.  R.  Ferguson,  W.  B. 
Ferguson,  and  W.  T.  Crawford,  for  appellee. 

CONNOR,  J.  (after  stating  the  facts  as 
above).  The  statute  (Revisal  1905,  S  1388) 
provides  "that  the  board  shall  cause  to  be 
posted  at  the  courthouse  within  five  days 
after  each  regular  December  meeting  and  for 
at.  least  four  successive  weeks"  certain  state- 
ments fully  set  forth  in  the  statute.  It  be- 
ing conceded  that  the  term  of  the  board,  of 
which  defendant  was  a  member,  expired  on 
the  first  Monday  of  December,  1904,  the  ques- 
tion is  presented  whether  the  failure  to  pub- 
lish the  statement  required  by  the  statute 
within  five  days  after  the  expiration  of  his 
term  subjects  the  defendant  to  the  penalty. 
It  would  seem  to  be  too  clear  for  discussion 
that,  after  the  expiration  of  the  term  of  the 
board  of  commissioners,  the  members  thereof 
cease  to  constitute  the  corporate  entity  known 
as  the  board  of  commissionera  Their  cor- 
porate capacity  came  to  an  end  at  the  ex- 
piration of  their  term,  and  the  corporation 
known  as  the  "board  of  commissioners"  is 
composed  of  their  successors.  How,  then.  Is 
it  possible  for  the  defendant  to  be  liable  for 
the  penalty  for  failing  to  discharge  a  duty 
Imposed  upon  the  board  of  commissioners 
after  he  ceases  to  be  a  member  of  such  board? 
Is  It  not  manifest  that  the  duty  to  publish  a 
statement  is  imx>osed  upon  the  board  in  its 
corporate  capacity ;  that  is,  to  those  persons 
who  constitute  the  board  during  the  five 
days  after  the  regular  December  meeting? 

The  plaintiff  relies  upon  the  case  of  Roberts 
v.  Southern  Pines,  125  N.  C.  172,  34  S.  B. 
26a  It  will  be  observed  that  the  facts  in 
that  case  are  different  from  those  presented 
upon  this  record.  The  statute  there  requir- 
ed the  board  of  town  commissioners  to  pub- 
lish annually,  fixing  no  time  subsequent  to 
any  monthly  meeting,  a  statement  of  the 
amount  expended  by  them.  Hence  there  was 
no  reason  why  at  the  last  meeting  on  the  first 
Monday  in  May  they  should  not  make  the 
publication,  and  their  failure  to  do  so  could 
not  be  thereby  shifted  to  their  successors; 
whereas,  the  statute  under  which  defendant 
is  sued  prescribes  that  they  shall  have  five 
dajTs  after  the  regular  December  meeting 
within  which  to  publish  the  statement    The 


distinction  between  the  two  cases  is  obvious. 
It  Is  suggested  that  the  purpose  of  the  Leg- 
islature was  to  require  each  board  to  make 
publication  of  its  own  official  acts  in  connec- 
tion with  the  public  revenues.  However  that 
may  be,  we  have  no  power  to  read  into  the 
statute  any  other  meaning  than  that  which 
is  clearly  ascertained  from  its  language.  This 
being  a  penal  statute,  it  is  elementary  that 
it  must  be  construed  strictly,  or,  at  least,  so 
construed  as  to  give  effect  to  all  of  its  terms, 
and  not  to  extend  them  by  implication  or 
suggestions  as  to  the  legislative  intention. 
The  policy  of  the  law  is  to  require  the  pub- 
lication of  the  receipts  and  disbursements  of 
the  public  revenues.  This  is  secured  by  im- 
posing the  duty  upon  the  In-coming  board  to 
whom  the  record  made  by  their  predecessors 
is  turned  over  as  effectually  as  by  the  out- 
going board,  who  have  no  further  control  of 
the  record,  or  duties  in  connection  therewith. 
It  may  be  suggested  that  the  policy  of  the 
law  would  be  best  met  by  requiring  a  new 
board  to  make  the  publication,  as  its  mem- 
bers would  have  no  possible  motive  for  sup- 
pressing any  facts,  or  making  other  than  a 
truthful  statement  However  this  may  be, 
the  language  of  the  act  is  perfectly  plain 
that  the  board  shall  make  the  statement 
"within  five  days  after  each  regular  Decem- 
ber meeting.''  This  can  only  be  done  by  the 
board  which  shall  foe  In  existence  during  the 
time  within  which  the  statement  is  to  be 
published. 

We  are  of  the  opinion  that  the  defendant 
was  entitled  to  have  his  motion  allowed,  and 
in  refusing  to  do  so  there  was  error. 

Error. 

me  N.  c.  403) 

RUDISILL  ▼.  WHITBNER. 

(Supreme  Court  of  North  Carolina.     Dec.  14, 
1907.) 

Spboifio  Perfobmanoi}— Contbaotb  Bnfobcb- 

abijb— missefbesbntation. 

Defendant  should  not  be  compelled  to  spe- 
cifically perform  his  contract  to  sell  his  home  to 
plaintiff,  wnere  he  would  not  have  entered  into 
the  contract  if  he  had  known  he  could  not  get, 
for  a  home,  land  belonging  to  8.,  on  which 
plaintiff  had  an  option,  and  though  plaintiff 
merely  agreed  that,  "if*  he  decided  not  to  buy 
the  S.  land,  he  would  turn  over  the  option  to 
defendant,  he  had  an  understanding  with  others, 
who  were  to  assist  him,  that  he  would  t^ke  the 
S.  land,  but  by  his  acts  and  declarations  In- 
dnced  defendant  to  believe  that  defendant  was 
to  get  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  ||  160-171%.] 

Appeal  from  Superior  Court,  Burke  Co\m 
ty;   Guion,  Judge. 

Action  by  M.  R.  Rudislll  against  A.  A 
Whitener.  Judgment  for  plaintlfT.  Defend 
ant  appeals.  Reversed,  and  new  trial  or 
dered. 

This  was  an  action  to  compel  spedfic  per- 
formance of  a  contract  to  sell  land.  Th€ 
plaintiff  alleged  that  on  the  6th  day  of  Oo 
tober,  1905,  the  defendant  executed  and  de- 


59  SOUTHEASTERN  REPORTER. 


(X.C 


Uvered  to  him  the  following  paper  writing: 
"Received  of  M.  R.  Rudislll  ten  dollars,  part 
payment  on  my  farm,  which  I  agree  to  sell 
him  for  two  thousand  dollars  and  to  make 
him  a  good  and  lawful  deed  on  or  before 
January  1,  1906,  upon  payment  of  balance  of 
two  thousand  dollars.  This  October  6,  1905. 
[Signed]  A.  A.  Whitener."  Plaintiff  alleged 
that  he  had  tendered  the  balance  of  thfe  pur- 
chase money  within  the  time  named  and  de- 
manded a  deed  for  the  land.  The  defendant 
declined  to  accept  the  money  or  execute  the 
deed.  He  demands  judgment,  etc.  Defendant 
admits  the  execution  of  the  receipt,  and  al- 
leges that  he  was  induced  to  execute  the 
same  by  the  promise  of  plaintiff  to  transfer 
and  deliver  to  him  an  option  which  plaintiff 
then  held  to  buy  a  tract  of  land  known  as 
the  "Sigmon  Land";  that  plaintiff  at  the 
time,  and  in  consideration  of  the  execution 
of  said  receipt,  executed  and  delivered  to 
him  the  following  paper  writing:  "I  here- 
by agree  to  turn  over  to  Dolph  Whitener  the 
option  I  have  on  the  Sigmon  land  before  the 
20  days  run  out,  if  I  decide  to  have  nothing 
to  do  with  the  buying  it,  and  in  case  I  turn 
over  the  option,  then  Dolph  Whitener  agrees 
to  let  M.  R.  Rudislll  have  the  roughness  on 
my  place  free  of  charge,  otherwise  the  rough- 
ness Is  not  turned  over  to  Rudislll.  This 
October  6,  1905.  [Signed]  M.  R.  Rudislll." 
Defendant  alleges  that  "he  is  a  man  of  con- 
siderable age  and  cannot  read  writing  at  all 
^vithout  the  use  of  glasses,  and,  being  an 
illiterate  man,  cannot  read  well  even  with 
the  aid  of  glasses;  that  the  paper  was  not 
read  correctiy  to  him,  but  was  so  read  as  to 
induce  him  to  believe  that  it  was  an  absolute 
and  unconditional  agreement  to  transfer  to 
him  the  option  on  the  Sigmon  land;  that  he 
accepted  the  sum  of  $10  and  signed  the  re- 
ceipt by  reason  of  the  positive  agreement 
with  plaintiff  that  he  would  transfer  to  him 
the  Sigmon  option.  Defendant  testified  that 
he  agreed  to  sell  his  land  to  plaintiff,  only 
with  the  understanding  that  plaintiff  would 
surrender  to  him  the  option  on  the  Sigmon 
land;  that  plaintiff  said  he  would  send  the 
defendant  the  option  in  a  few  days,  "in  plen- 
ty of  time  for  me  to  get  my  deed  from  Sig- 
mon." Defendant  was  corroborated  by  his 
wife.  He  said  that  he  was  willing  to  convey 
the  land  if  plaintiff  would  transfer  the  Sig- 
mon land  to  him.  Plaintiff  testified  that  he 
had  an  option  to  buy  the  Sigmon  land,  at  the 
price  of  12,500.  He  says  that  defendant 
wanted  the  ^gmon  land  if  he  sold  his  own. 
"On  the  day  the  papers  were  signed,  I  said: 
*I  will  tell  you  what  I  will  do.  I  will  turn 
it  over  unless  I  conclude  to  buy.'  He  said: 
*No,  then  you  want  to  take  my  place  and  not 
let  me  have  the  Sigmon  place.'  I  said: 
•Well,  the  best  I  can  do  is  to  agree  that,  if 
I  don't  decide  to  buy,  I  will  turn  it  over  to 
you.*  And  we  then  had  the  papers  drawn 
up  and  signed.  He  took  one,  and  I  the  other. 
He  seemed  satisfied  when  he  got  the  agree- 
ment   He  seemed  to  think  I  would  not  take 


the  Sigmon  land,  and  I  would  take  $100  for 
the  option.  1  rather  thought  1  would  buy, 
but  I  had  not  made  up  my  mind.  We  had 
never  fully  decided  to  take  the  Sigmon  land 
that  day.  I  think  it  was  understood  we 
should  take  ii"  Mr.  Aderholt,  witness  for 
plaintiff,  who  wrote  and  witnessed  both  pa- 
pers, testified  that  he  read  them  correctly  to 
defendant.  "At  the  time  the  papers  were 
signed,  we  all  knew  that  Whitener  wanted 
the  Sigmon  land,  and  that  he  would  give  $100 
for  the  option."  He  further  testified:  "It 
was  understood  between  plaintiff,  M.  E.  Rudi- 
slll, and  me  that,  if  plaintiff  bought  both 
Sigmon  and  Whitener  tracts,  M.  El  Rudislll 
and  myself  would  become,  partners  with  him 
in  the  trade,  as  he  said  he  could  not  buy 
both  places  without  help.  This  (was)  under- 
stood before  the  papers  were  signed."  There 
was  other  testimony,  but  the  foregoing  is 
sufficient  for  the  purpose  of  passing  upon  the 
single  exception  in  the  record. 

His  honor  submitted  the  following  issues: 
"(1)  Did  defendant,  in  violation  of  his  con- 
tract, fail  to  execute  and  deliver  to  plaintiff 
a  deed  for  the  lands  described  hi  the  com- 
plaint? Answer:  Yes.  (2)  If  so,  what  dam- 
age has  plaintiff  sustained  by  reason  thereof? 
Answer:  None.  (3)  Did  plaintiff  wrongful- 
ly fail  to  transfer  to  defendant  the  option 
on  the  Sigmon  land  referred  to  in  the  an- 
swer? Answer:  No.  (4)  If  so,  what  damage 
has  defendant  sustained  by  reason  thereof? 
Answer:  None."  Defendant  In  apt  time  re- 
quested his  honor  to  charge  the  jury  that, 
"if  they  should  be  fully  satisfied  from  the 
evidence  that,  when  the  defendant  signed  the 
agreement  to  convey,  he  was  reasonably  in- 
duced by  the  words  and  acts  of  the  plaintiff 
to  believe  that  the  plaintiff  was  going  to 
transfer  to  defendant  the  Sigmon  option,  and 
on  account  of  such  belief  signed  the  contract 
sued  on,  they  should  answer  the  first  issue, 
*No.*"  The  court  declined  to  give  this  in- 
struction, holding  that  the  inquiry  was  limit- 
ed to  whether  or  not  Aderholt  read  the  pa- 
pers to  defendant  as  they  were  written,  as 
alleged  in  the  answer  and  upon  the  evidence 
before  the  jury.  Defendant  excepted.  There 
was  judgment  upon  the  verdict  that  defend- 
ant execute  a  deed  to  plaintiff  for  the  land 
upon  the  payment  of  the  balance  of  the  pur- 
chase money.    Defendant  appealed. 

Self  &  Whitener  and  S.  J.  Ervln,  for  ap- 
pellant Avery  &  EJrvin  and  M.  H.  Yount, 
for  appellee. 

CONNOR,  J,  (after  stating  the  facts  as 
above).  His  honor  Inadvertently  failed  to 
note  the  distinction  between  a  suit  brought 
to  rescind  and  set  aside  a  contract  on  the 
ground  of  alleged  fraud  in  the  factum,  or 
In  the  treaty,  and  one  in  which  defendant  is 
resisting  a  bill  for  specific  performance,  with- 
out drawing  into  question  the  validity  of  the 
contract.  He  unduly  narrowed  the  scope  of 
the  defense.  If,  for  instance,  Whitener  had 
sued  plaintiff  to  rescind  the  contract  for  that 
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his  signature  was  obtained  by  fraud,  in  that 
It  was  read  to  him  incorrectly,  and  its  true 
contents  suppressed,  the  instruction  asked 
could  not  have  been  given.  The  defendant. 
It  is  true,  makes  that  charge ;  but,  in  one  as- 
pect of  his  answer,  his  defense  is  based  upon 
.the  contention  that,  taking  the  contract  as 
written,  he  was  induced  to  sign  the  receipt 
and  the  agreement  to  sell  his  land  upon  the 
express  promise  and  assurance  by  the  plain- 
ticr  that  he  would,  in  consideration  and  as  a 
part  of  the  transaction,  transfer  to  him  the 
option  which  plaintiff  held  on  the  Sigmon 
land.  The  two  papers  constituted  but  one 
transaction,  or  agreement,  and  should  be 
read  together.  They  were  written,  signed, 
and  delivered  simultaneously.  Thus  read, 
they  constitute  mutual  covenants.  The  de- 
fendant agrees  to  sell  his  land,  and  the  plain- 
tiff agrees  to  transfer  the  Sigmon  option  if  he 
decides  not  to  buy  himself.  The  paper  writ- 
ing read  in  the  light  of  the  treaty,  deadly 
represents  that  plaintiff  is  uncertain  whether 
he  will  buy  the  Sigmon  land — ^that,  in  good 
faith,  he  is  considering  the  question.  If  in 
truth  he  had,  at  the  time  he  signed  the  paper, 
determined  in  his  own  mind  that  he  would 
buy  the  land,  and  did  not  intend  to  let  de- 
fendant have  It,  and  that  he  induced  defend- 
ant to  believe  that  he  was  considering  the 
question  of  buying,  certainly  a  court  adminis- 
tering equitable  relief,  upon  well-settled  equi- 
table principles,  would  not  Interfere,  but 
leave  plaintiff  to  his  action  for  damages. 
While  It  is  true  that  a  provision  to  do  some- 
thing In  the  future  is  not  a  misrepresenta- 
tion of  a  fact.  It  is  equally  true,  both  in 
morals  and  equity,  that  if  one  make  a  prom- 
ise which  he  knows,  at  the  time,  he  will  not 
perform,  has  no  Intention  of  making  good,  he 
acquires  no  enforceable  right  against  another 
who  honestly  relies  upon  the  promise.  This 
Is  true  when  the  contract  is  partially  exe- 
cuted. 

If  one,  being  insolvent,  conceals  his  condi- 
tion and  promise  to  pay  for  goods  with  a 
preconceived  purpose  not  to  do  so,  no  title 
will  pass  to  him.  Wilson  v.  White,  80  N.  C. 
28a  In  Des  Farges  v.  Pugh.  93  N.  C.  31,  53 
Am.  Rep.  446,  Ashe,  J.,  says :  "It  matters  not 
by  what  means  the  deception  is  practiced— 
whether  by  signs,  by  words,  by  silence,  or  by 
acts— provided  that  it  actually  produce  a 
false  and  injurious  impression  of  such  a  na- 
ture that  it  may  reasonably  be  supposed  that, 
but  for  such  deception,  the  vendor  might 
never  have  entered  Into  the  contract"  While 
it  is  difficult  to  show  the  state  of  a  man's 
mind,  If  by  hiB  acts  and  conduct  it  can  be  as- 
certained, it  is  as  much  a  fact  as  the  state 
of  his  digesUon.  Hill  v.  Gettys,  135  N.  C. 
873,  47  S.  E.  449.  If,  therefore,  at  the  time 
plaintiff  signed  the  paper  by  which  he  agreed 
to  transfer  the  option  on  the  Sigmon  land  to 
defendant  if  he  concluded  not  to  buy  it  him- 
self, he  had  determined  to  buy  it,  or,  as  he 
says^  "it  was  understood"  that  he  would  buy 


it,  we  think  that,  whether  or  not  it  was 
sufficient  to  rescind  an  executed  contract, 
such  fact  is  available  to  defendant  in  this 
action,  wherein  the  plaintiff  is  Invoking  spe- 
cific performance.  The  defendant  is  not  driv- 
en to  the  proof  of  actual  fraud,  but  may,  by 
parol,  show  that  he  was  Induced,  by  the 
words  and  acts  of  the  plaintiff,  to  believe 
that  he  would  transfer  to  him  the  Sigmon  op- 
tion. This  was  a  question  for  the  jury.  It 
is  well  settled,  and  we  have  no  disposition  to 
trespass  upon  the  principle,  that  "when  the 
contract  Is  in  writing,  is  certain  in  its  terms. 
Is  for  a  valuable  consideration,  Is  fair  and 
just  in  all  its  parts,  and  is  capable  of  being 
enforced  without  hardship  to  either  party, 
it  is  as  much  a  matter  of  course  for  a  court 
of  equity  to  decree  its  specific  performance 
as  for  a  court  of  law  to  award  damages  for 
its  breach."  4  Pom.  Eq.  §  1404.  "This  right, 
however,  is  controlled  by  other  equities." 
Bispham,  Eq.  §  364.  It  will  not  be  enforced 
"where  the  complainant  does  not  come  with 
dean  hands,'  or  when  equities  exist  on  the 
other  side  which  would  render  it  unjust 
to  grant  the  relief."  Id.  376.  "Or  It  is  not 
clear  that  the  minds  of  the  parties  have 
come  together.  The  contract  must  be  free 
from  any  fraud  or  misrepresentation,  even 
though  not  fraudulent,  mistake,  or  illegality. 
The  contract  must  be  perfectly  fair,  equal, 
and  just  in  its  terms  and  In  its  circumstan- 
ces." Pom.  I  1405.  That  actual  fraud  need 
not  be  shown  to  resist  a  decree  for  specific 
performance  is  established  by  abundant  au- 
thority. Romilly,  M.  R.,  in  Baskcomb  v. 
Beckwith,  8  L.  R.  Eq.  Gas.  100,  said:  "Spe- 
cific performance  of  a  contract  will  not  be 
enforced  when  defendant  has  contracted  un- 
der a  mistake  to  which  plaintiff  has,  by  his 
acts,  even  unintentionally,  contributed."  The 
learned  judge  says :  "It  is  of  the  greatest  im- 
portance that  it  should  be  understood  that 
the  most  perfect  truth  and  the  fullest  dis- 
closure should  take  place  in  all  cases  w^iere 
the  specific  performance  of  a  contract  is  re- 
quired, and  that,  if  this  fails,  even  without 
any  intentional  suppression,  the  court  will 
grant  a  relief  to  the  man  who  has  been  there- 
by deceived,  provided  he  has  acted  reasonably 
and  openly."  Prof.  Eaton  says:  "When  the 
aid  of  a  court  of  equity  is  sought  by  way  of 
specific  performance,  the  principles  of  ethics 
have  a  more  extensive  sway  than  when  a 
contract  is  sought  to  be  rescinded.  When  a 
party  calls  for  specific  performance,  he  must 
at  every  stage  of  the  transaction,  be  free 
from  imputation  of  fraud  or  deceit,  and  show 
that  his  conduct  has  been  honorable  and 
fair."  Eq.  270.  In  Woolam  v.  Heam,  7  Ves. 
211,  2  White  &  Tudoirs  L.  C.  491,  Sir  William 
Grant  says :  "When  equity  is  called  upon  to 
exercise  Its  peculiar  jurisdiction  by  decreeing 
a  specific  performance,  the  party  to  be  charg- 
ed is  let  in  to  show  that,  under  the  circum- 
stances, the  plaintiff  is  not  entitled  to  have 
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the  agreement  specifically  performed,  and 
there  are  many  cases  in  which  parol  evidence 
of  such   circumstances   has  been   admitted. 

•  •  •  Where  the  terms  of  a  written  agree- 
ment have  been  ambiguous,  so  that,  adopting 
one  construction,  they  may  reasonably  be 
supposed  to  have  an  effect  which  the  plaintiff 
did  not  contemplate,  the  court  has,  upon  t^at 
ground  only,  refused  to  enforce  the  contract" 
Calverley  v.  Williams,  1  Vesey,  Jr.,  201. 
"Nor  will  a  court  of  equity  enforce  a  contract 
according  to  its  terms,  when  to  do  so  would 
violate  the  real  object  of  the  contract  in  the 
minds  of  the  parties  when  the  contract  was 
made,  and  produce  a  result  not  contemplated 
at  the  time  of  the  execution  of  the  agree- 
ment" 26  Am.  &  Eng.  Enc.  68.  The  deci- 
sions of  this  court  are  in  harmony  with  the 
doctrines  of  equity  in  this  respect  In  Leigh 
V.  Orump,  36  N.  G.  299,  Qaston,  J.,  discussing 
a  bill  for  specific  performance,  says:  "We 
entirely  acquit  the  plaintiff  of  intentional 
misrepresentation.  And  we  hold  that  defend- 
ant has  not  shown  that  the  plaintiff  made 
any  representation  •  •  •  variant  from 
that  which  is  set  forth  in  the  written  con- 
tract" He  further  says  that  there  is  noth- 
ing in  the  evidence  which  would  bar  an  ac- 
tion for  damages  where  the  actual  damage 
could  be  recovered.  "But  he  has  preferred 
to  ask  the  aid  of  a  court  of  equity  to  carry 
the  contract  into  execution.  The  specific  ex- 
ecution of  a  contract  in  equity  is  not  a  mat- 
ter of  absolute  right  in  the  party,  but  of 
sound  discretion  In  the  court.  An  agreement 
to  be  carried  into  execution,  then,  must  be 
certain,  fair,  and  just  in  all  its  parts.  Al- 
though it  be  valid  at  law,  and  if  it  had  been 
executed  by  all  the  parties  could  not  be  set 
aside  because  of  any  vice  in  its  nature,  yet 
if  its  strict  performance  be,  under  the  cir- 
cumstances, harsh  and  inequitable,  a  court  of 
equity  will  not  decree  such  performance,  but 
leave  the  party  to  his  legal  remedy."  In 
Lloyd  V.  Wheatly,  65  N.  C.  267,  Battle,  J., 
citing  Leigh  v.  Crump,  says :  "Even  the  mere 
fact  that  the  contract  is  a  hard  one,  and 
would  press  heavily  on  the  defendant,  will 
Induce  the  court  to  withhold  its  aid  and 
leave   the  plaintiff  to  his   remedy   at   law. 

•  •  •  We  do  not  declare  that  it  was  ob- 
tained from  the  defendant  by  fraud.  •  •  • 
The  agreement  is  not  in  our  opinion,  certain, 
fair,  and  just  in  all  Its  parts,  and  we  t^innot 
therefore  declare  its  enforcement  in  this 
court"  In  Cannaday  v.  Shepard,  55  N.  C. 
224,  Nash,  C.  J.,  discussing  a  bill  for  specific 
performance,  says:  **The  contract  was  not 
fair.  The  defendant  was  made  to  believe  that 
the  agreement,  as  to  the  purchase  of  the  land, 
was  binding  upon  him.  The  contract  was 
hard  and  oppressive  on  the  defendant  There 
is  no  equity  in  the  claim  of  the  plaintiff." 
Love  V.  Welsh,  97  N.  C.  200,  2  S.  E.  242; 
Ramsay  v.  Gheen,  99  N.  G.  215,  6  S.  E.  75. 
Numerous  cases  may  be  found  in  the  reports 
In  which  relief  has  been  denied  upon  the 


ground  that  the  contract  Is  harsk,  imcertain, 
unjust,  oppressive,  regardless  of  actual  fraud. 
An  examination  of  the  testimony  of  both 
plaintiff  and  defendant  discovers  ample  evi- 
dence that  Whitener  never  Intended  to  sell 
his  home,  unless  he  got  the  Sigmon  land  near 
by.    Mr.    Aderholt,    plaintiff's    witness    who. 
wrote  the  papers  and  witnessed  them,   and 
who,  although  not  told  to  Whitener,  was  to 
have   an   Interest   In  the   land,   says:     "We 
knew  that  day   that   if  Whitener  sold  his 
tract,  he  wanted  the  Sigmon  land  and  the 
option ;  but  I  do  not  know  that  he  understood 
that  day  that  he  would  get  it    That  Rudlsill 
told  him  that  he  would  have  to  go  home  and 
decide  before  he  could  tell  him  if  he  would 
turn  over  the  option."    Plaintiff  says:     "We 
had  never  fully  decided  to  take  the  Sigmon 
land  that  day.    I  think  it  was  understood  we 
should  take  It    They  (M.  E.  RudisIU  and  Ad- 
erholt) said  that  day  they  would  help  me  buy 
it. and  I  thought  that  day  we  would  buy  it" 
M.  E.  RudisUl,  who  was  present  and  beard 
the  conversation,  said  that  plaintiff  positively 
refused  to  sell  the  option.    "Brother,  Ader- 
holt and  myself  own  one-third  each  in  the 
Sigmon  land,  and  are  to  be  equally  interested 
in    the    Whitener    land."     Defendant    says: 
"They  knew  that  day  that  I  wasn't  going  to 
sell  my  place  unless  I  could  get  the  Sigmon 
place,  and  the  agreement  was  that  I  was  to 
have  the  option.    They  knew  I  wouldn't  trade 
unless  I  got  the  Sigmon  place    •     •     •     I 
told  them  afterwards  that  I  was  still  willing 
to  sell  if  I  could  get  the  Sigmon  land.**     His 
wife  says  that  she  heard  her  husband  say: 
"  *You  have  got  your  hands  on  the  only  land 
my  wife  will  go  to.'    Then  Aderholt  said: 
'What  will  you  give  us  for  the  option  on  the 
Sigmon  land?'   My  husband  answered:    *$100i, 
or   the  .roughness  on   my   place.'    Aderholt 
was  drawing  the  papers,  and  then  it  was  my 
husband  came  in  and  said  we  were  to  get  the 
Sigmon  land.    I  am  willing  to  stand  by  the 
agreement  if  they  will."    There  is  evidence 
on  the  part  of  the  plaintiff  tending  to  show 
that  plaintiff,  M.  E.  Rudlsill,  his  brother,  and 
Mr.  Aderholt,  his  brother-in-law,  had,  at  the 
time  the  papers  were  signed,  an  understand- 
ing that  they  were  to  buy  both  the  Sigmon 
and  Whitener  land.    We  do  not  hold  tbat  in 
order  to  make  a  valid  contract,  they   were 
under  any   legal  obligation  to   tell   tbis   to 
Whitener;  but  it  is  manifest  that  they  knew 
that,  if  they  did  tell  him  the  exact  state  of 
their  minds,  their  understanding  and  purpose; 
he  would  not  have  entered  Into  the  agreement 
It  Is  not  necessary  to  suggest  that  the  paper 
was  not  correctly  read  to  defendant.     Tbe 
evidence  does  not  create  the  impression  on  our 
minds  tbat  it  was  incorrectly  read,  but  tbe 
entire  evidence  strongly  tends  to  show  that 
defendant  was  Induced  by  the  acts  and  6eo- 
larations  of  plaintiff  to  l)elieve  that  be  was 
to  get  the  Sigmon  option,  and  thereby  eecirre 
another   home,   if  he  parted  with    tbe   one 
which  He  then  had.    If,  upon  an  appropriate 
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issue,  the  Jury  so  find,  he  should  not  be  com- 
pelled to  convey  his  home  to  plaintlflF.  The 
jury  may  well  say,  as  was  said  by  Judge 
Gaston:  "We  acquit  the  plaintiff  of  actual 
misrepresentation."  But  we  find  that  the  con- 
tract, in  the  light  of  the  status  of  the  par- 
ties, their  acts  and  declarations,  was  not  "cer- 
tain, fair  and  Just  in  all  Its  parts."  If  they 
so  find,  the  court,  administering  equity  in  ac- 
cordance with  an  enlightened  standard  of 
morals  applied  to  the  daily  transactions  of 
men,  will  not  compel  performance  on  one  part, 
and  permit  the  plaintifT  to  refuse  to  transfer 
the  Sigmon  land.  The  true  principle  is  well 
stated  by  defendant's  wife,  when  she  says: 
"I  am  willing  to  stand  by  the  agreement  if 
they  will."  The  Jury  find  that  no  damage  is 
sustained  by  the  refusal  of  defendant  to  ex- 
ecute the  deed.  An  impression  has  prevailed 
to  some  extent  that,  because  "tlie  distinction 
between  actions  at  law  and  suits  in  equity  is 
abolished"  by  the  Ck>nstitution,  equitable 
rights  and  remedies  are  thereby  destroyed. 
This  court  has  uniformly  held  that  no  such 
result  follows  the  change  in  the  forms  of 
procedure.  Ely  v.  Early,  94  N.  G.  1;  Boles 
V.  Caudle,  133  N.  a  528,  45  S.  E.  835;  and 
many  other  cases.  It  is  sometimes  difficult 
to  so  frame  issues  for  the  Jury  that  equitable 
rights  and  principles  are  presented.  The  pur- 
pose of  the  reformed  procedure  certainly  was 
not  to  destroy,  or  impair,  those  rights  and 
remedies  wliich  the  experience  of  the  ages 
had  shown  to  be  essential  to  a  system  of  en- 
lightened Jurisprudence.  Prof.  Pomeroy,  in 
his  admirable  work  on  Code  Remedies,  sajrs 
that  the  difficulty  of  administering  legal  and 
equitable  remedies  in  one  form  of  action  lias 
been  experienced  In  the  *'Code  states,"  and 
that  the  same  difficulty  presented  itself  to  the 
advocates  of  the  new  procedure  in  England, 
while  the  measure  was  pending  in  Parliament 
It  was  obviated  by  Inserting  In  the  ''Supreme 
Court  of  Judicature  Act"  the  following  clause: 
"Generally,  in  all  matters  in  which  there  is 
any  conflict  between  the  rules  of  equity  and 
the  rules  of  the  common  law,  with  reference 
to  the  same  matter,  the  rules  of  equity  shall 
prevail."  In  this  case  the  issues  do  not  very 
clearly  present  the  matters  of  fact  in  contro- 
versy and  upon  which  the  Judgment  of  the 
court  should  rest  It  cannot  be  that  the  ques- 
tion whether  the  contract  is  one  which  a  court 
of  equity  will  enforce  specifically  is  to  be  de- 
cided by  the  Jury.  The  ultimate  decision  of 
the  case  is  to  express,  not  the  arbitrary  dis- 
cretion of  the  Judge,  but  the  sound  Judicial 
discretion,  guided  by  the  principles  and  rules 
which  have  heretofore  been  adopted  and  ap- 
plied by  chancellors  in  similar  cases.  The 
Judgment  is,  of  course,  subject  to  review  by 
this  court.  We  would  suggest  that,  upon  an- 
other trial  of  this  cause,  the  question  pre- 
sented by  defendant's  prayer  for  Instruction 
be  submitted  in  the  form  of  an  issue,  or  ques- 
tion of  fact 
There  must  be  a  new  triaL 


(145  N.  C.  585) 
STATE  v.  LEWIS. 

(Supreme  Court  of  North  Carolina.     Dec.  14, 
1907.) 

1.  CsiifiNAL  Law  —  Appeai«  —  Statement  ov 
Case. 

No  statement  of  the  case  on  appeal  having 
been  served  on  or  tendered  the  solicitor,  and  no 
case  appearing  in  the  record  proper,  judgment 
will  be  affirmed. 

SEid.  Note.>-For  cases  In  point,  see  Cent  Dig. 
.  15,  Criminal  Law,  fi  82&4.] 

Appeal  from  Superior  Court  Columbus 
County;   Moore,  Judge. 

W.  G.  Lewis  was  indicted  for  seduction. 
There  was  verdict  and  Judgment  against 
him,  and  he  excepted  and  appealed.  Af- 
firmed. 

H.  L.  Lyon,  for  appellant  The  Attorney 
General,  for  the  State. 

PER  CTTRIAM.  No  statement  of  case  on 
appeal  having  been  served  on  the  solicitor 
or  tendered,  and  no  copy  of  the  defendant's 
case  on  appeal,  having  been  served  on  him 
or  accepted  by  him,  and  no  case  appearing 
in  the  record  proper,  the  Judgment  is  affirm- 
ed on  authority  of  the  case  of  State  v.  Clen- 
ny,  133  N.  C.  062,  45  S.  B.  525,  and  State  v. 
Cameron,  121  N.  C.  572,  28  S.  B.  139. 

Judgment  affirmed. 

a46  N.  C.  395) 

ALVEY  et  al.  v.  CITY  OP  ASHEVILLE. 

(Supreme  Court  of  North  Carolina.     Dec.  14, 
1007.) 

Municipal  Cohporations  —  Improvements  — 
Assessment  tor  Benefit— Abutting  Own- 
ers. 

A  street  in  the  defendant  city,  125  feet 
wide,  had  in  the  center  thereof  an  nninclosed 
area,  known  as  "P.  Square,"  which  was  deco- 
rated and  maintained  without  expense  to  the 
city  or  its  citizens,  and  which  was  dedicated  to 
free  and  unobstructed  public  use,  except  for 
wheel  vehicles.  The  street  outside  P.  Square 
was  60  feet  in  width,  part  lying  between  the 
curb  on  the  north  side  of  the  street  and  P. 
Square,  and  the  other  part  between  P.  Square 
and  the  southern  curb  of  the  street.  Held^  that 
P.  Square  was  properly  a  part  of  the  street,  and 
that  the  two  parts  of  the  street  on  either  side  of 
the  square  constituted  but  one  street,  so  that 
in  the  paving  of  them  it  was  proi)€r  to  charge 
one-third  of  the  entire  cost  to  the  abutting  prop- 
erty owners  on  the  south  side  of  the  street  and 
one-third  to  those  on  the  north  side. 

Appeal  from  Superior  Court,  BuncomlM 
County ;  O.  H.  Allen,  Judge. 

Action  by  C.  B.  Alvey  and  others  against 
the  city  of  Asheville.  Judgment  for  defend- 
ant, and  plaintiffs  appeal.    Affirmed. 

Tucker  &  Murphy  and  Moore  &  Rollins, 
for  appellants.  Davidson,  Bourne  &  Parker, 
for  appellee. 

CLARK,  C.  J.  The  judge  found  that  Mar^ 
ket  Square,  or  Market  street,  was  one  of 
the  streets  in  Asheville,  and  that  in  the  mid- 
dle of  the  street,  which  is  a  wide  one,  there 
is  an  unenclosed  area  or  parallelogram  known 
as  'Tack  Square."  This  parallelogram  has 
been  paved,  or  otherwise  adorned,  by  private 
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munificence,  without  any  expense  to  the 
plaintiffs  or  to  the  city,  and  is  held  and 
"dedicated  to  free  and  unobstructed  public 
use"  in  connection  with  a  monument  there 
placed  in  honor  of  one  of  the  state's  greatest 
citizens — Zebulon  B.  Vance.  There  is  a  12- 
foot  walkway  for  foot  passengers  through 
the  center  of  said  strip,  and  cross-walks.  The 
court  finds  as  a  fact  that  Pack  Square  is  a 
part  of  Market  street  That  part  of  Market 
street  which  was  left  to  be  paved  by  the  city 
and  the  abutting  property  holders  is  only 
so  much  thereof  as  is  still  left  for  street  use 
by  wheeled  vehicles,  to  wit,  60  feet,  of  which 
part  lies  between  the  curb  on  the  north  side 
of  Market  street  and  the  reserved  area  known 
as  Pack  Square,  and  the  other  part  lies  be- 
tween Pack  Square  and  the  southern  curb  of 
Market  street  Pack  Square  itself,  which 
the  judge  finds  is  a  part  of  Market  street  has 
not  been  paved  at  public  expense.  Of  this  60 
feet  of  Market  street  which  has  been  paved 
for  public  use,  the  cost  of  one-third  thereof 
has  been  charged  against  the  abutting  prop- 
erty on  the  north  side  of  Market  street  one- 
third  against  the  abutting  property  on  the 
south  side  of  Market  street,  and  the  cost  of 
the  other  one-third  has  been  charged  up  to 
the  city  treasury — the  usual  apportionment 
of  the  cost  in  street  paving.  Market  street  Is 
a  wide  street  over  125  feet  wide,  and,  if  one- 
third  of  paving  its  whole  width  had  been  as- 
sessed upon  the  abutting  property  on  each 
side.  It  would  have  been  much  heavier  than 
now.  But  by  reserving  the  strip  In  the 
middle,  known  as  Pack  Square,  for  the  patri- 
otic purposes  aforesaid,  there  is  no  cost  as- 
sessed for  paving  that  part  of  the  street 
The  plaintiffs  who  are  assessed  for  one-third 
of  the  paving  of  that  60  feet  of  the  street 
which  is  still  kept  for  roadway,  are  called  on 
to  pay  only  $5.35  per  front  foot  or  about 
$160  on  a  lot  of  30  feet  front  in  the  heart 
of  the  progressive  and  growing  city  of  Ashe- 
ville,  such  lots  being  worth,  as  stated  in  the 
argument,  over  $10,000  each.  This  would, 
seem  sufficiently  moderate  and  reasonable. 

The  sole  contention  of  the  plaintiffs  is  that 
that  part  of  Market  street  lying  on  the  north 
side  of  the  reserved  area  should  be  treated 
as  one  street  and  the  property  abutting  there- 
on should  pay  one-third  the  cost  of  paving 
that  only  and  the  city  one-third,  and  that 
the  city  should  pay  another  one-third,  on  the 
theory  that  the  reserved  area  Is  the  unoccu- 
pied south  side  of.  this  narrow  street  and  the 
same  contention  is  made  as  to  that  part  of 
Market  street  on  the  south  side  of  the  re- 
served area ;  that  is,  if  Market  street  is  125 
feet  wide,  instead  of  the  abutting  property 
holders  on  each  side  paying  for  paving  one- 
third  of  said  125  feet  and  the  city  one-third, 
the  plaintiffs  contend  that  though  they  are  ex- 
empted from  paving  65  feet  in  the  center  of 
the  street  which  is  reserved  for  purposes  afore- 
said, that  the  remaining  60  feet  should  be  di- 
vided into  two  very  narrow  streets,  leaving  the 


abutting  owners  t3  pay  for  one-third  of  pav- 
ing those  narrow  streets,  say  for  10  feet  each 
(if  the  two  narrow  streets  were  of  equal 
width)  and  the  city  to  pay  for  two-thirds,  or 
40  feet.  The  court  however,  has  found  as 
a  fact  that  there  is  but  one  street ;  that  the 
reserved  area  known  as  Pack  Square  (which 
is  used  by  the  public  except  for  wheel  pur- 
poses) is  a  part  of  Market  street;  that  the 
cost  of  paving  the  60  feet  of  the  street  out- 
side of  this  strip,  which  is  reserved  for  pedes- 
trians, is  to  be  paid  one-third  (or  20  feet)  by 
the  property  on  the  north  side  of  Market 
street  one-third  by  the  property  on  the  south 
side  of  Market  street  and  the  remaining  one- 
third  by  the  city. 

In  this  judgment  we  find  no  error;  and  it 
is  affirmed. 

ai6  N.  C.  397) 

KINSLAND  V.  GRIMSHAWE. 

(Supreme  Court  of  North  Carolina.     Dec.   14, 
1907.) 

1.  BbOKEBS  —  RIGHT  TO  CJOMMISSIONS  —  PeB- 
FOBMANOB  OF  S BB VICES  —  PBOCUBING  PUB- 
CHASEB. 

Plaintiff,  in  an  action  for  commissions, 
was  employed  by  defendant  in  April,  19i03, 
to  procure  a  purchaser  for  defendant's  land. 
Cn  May  27th  defendant  gave  to  a  person  in- 
troduced to  him  by  plaintiff  a  cash  option  for 
30  days.  Later  defendant  extended  the  option 
to  August  20th  and  on  August  2l8t  defendant 
again  extended  the  option  two  months.  On  De- 
cember 16th  defendant  executed  a  contract  with 
such  ]per8on,  reciting  the  former  options  and 
extensions,  and  again  extending  the  time  to 
complete  the  period  to  February  20,  19(V4.  The 
contract  provided  that,  if  any  providentiaJ  hin- 
derance  should  prevent,  the  completion  of  the 
trade,  further  time  was  to  be  given.  On  Feb- 
ruary 19,  1904,  another  contract  extending  the 
time  to  April  20th  was  entered  into  referring  to 
the  option  of  May  27th  and  the  contract  of 
December  16,  1903,  and  reciting  that  "provi- 
dential hinderances  had  intervened."  The  per- 
son to  whom  the  option  had  been  granted  trans- 
ferred his  interest  to  another,  who  paid  defend- 
ant the  consideration  agreed  upon,  and  defend- 
ant thereupon  executed  a  deed  to  such  person. 
Held,  that  the  option  or  contract  entered  into 
on  May  27th  was  continued  in  force,  and  the 
sale  of  the  lands  was  made  pursuant  thereto, 
so  as  to  entitle  plaintiff  to  his  commission  for 
procuring  a  purchaser. 

2.  Same— Antagonistic  Contbacts  of  Bbo- 

KEB. 

A  broker  introduced  to  his  principal  a  pjei^ 
son,  to  whom  the  principal  granted  on  option 
for  the  purchase  of  certain  lands,  for  the  sale 
of  which  he  had  employed  the  broker.  The 
party  introduced  contemplated  buying  the  land 
only  for  the  punwse  of  selling  at  a  profit.  On 
employing  the  broker,  the  price  for  which  the 
lands  were  to  be  sold  was  agreed  u^n,  and  on 
such  price  the  broker  was  to  be  paid  his  con»- 
mission.  The  broker  also  entered  into  an  agree- 
ment with. the  prospective  purchaser  by  wbicfa 
he  was  to  procure  a  person  to  take  the  ]<iiids 
out  of  such  purchaser's  hands  at  a  profit.  Held. 
that  the  contract  between  the  broker  and  the 
person  introduced  by  him  to  the  broker's  prin- 
cipal was  not  antagonistic  to  the  principal's 
interest,  so  as  to  preclude  the  broker  from  re- 
covering his  commissions  upon  a  sale  bein^ 
made  to  a  person  to  whom  the  person  introduced 
transferred  his  rights. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  I>ifr 
vol.  8,  Brokers,  §§  48-50.]  * 
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Appeal  from  Superior  Court,  Transylvania 
County;    Gulon,  Judge. 

Action  by  C.  S.  Klnsland  against  C.  Grim- 
shawe.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    No  error. 

The  defendant,  during  the  month  of  April, 

1903,  entered  Into  an  agreement  with  plain- 
tiff, by  the  terms  of  which  plaintiff  was  to 
find  a  purchaser  for  a  large  body  of  land  be- 
longing to  defendant  at  the  price  of  $3.50 
per  acre.  For  his  services,  If  a  sale  was 
made  to  a  purchaser  who  should  be  found  by 
plaintiff,  he  was  to  receive  a  commission  of 
10  per  cent  on  the  cash  payment  and  5  per 
cent  on  deferred  payment  Plaintiff  intro- 
duced to  defendant  one  Bourne,  represent- 
ing H.  E.  &  S.  T.  Grave?,  who  were  engaged 
in  the  business  of  buying  and  selling  land. 
After  some  negotiation,  defendant  on  May 
27,  1903,  gave  to  Bourne  for  Graves  a  cash 
option  for  30  days.  Later  on  the  defendant 
extended  the  option  to  August  20,  1903.  On 
August  21,  1903,  defendant  again  extended 
the  option  two  months.  On  December  16, 
1908,  defendant  executed  a  contract  with 
Graves  reciting  the  former  options  and  ex- 
tensions, again  extending  the  time  to  com- 
plete the  trade  to  February  20,  1904.  At 
this  time  Graves  accepted  the  option,  and 
contracted  to  comply  with  its  terms.  They 
agreed  to  deposit  in  the  Battery  Park  Bank 
at  Asheville  $5,000,  as  a  guaranty  that  they 
would  comply  with  the  contract.  It  was 
agreed  that  a  survey  of  the  land  was  to  be 
made  and  the  title  Investigated,  all  of  which 
was  to  be  completed  by  February  20,  1904. 
It  was  further  stipulated  that,  if  any  prov- 
idential hlnderance  should  prevent  the  com- 
pletion of  the  trade,  further  time  was  to  be 
given.  On  February  19,  1904,  another  con- 
tract was  entered  Into  referring  to  the  op- 
tion of  May  27,  1908,  reciting  the  contract 
of  December  16,  1908,  and  further  reciting 
that  "providential  hlnderances  had  Interven- 
ed." The  time  was  again  exteaded  to  April 
20,  1904,  when  the  transaction  should  be 
closed.  Graves  transferred  his  interest  to 
one  Wood,  who  paid  defendant  $12,000  cash, 
and  gave  him  a  short-time  note  for  $8,000, 
which  he  afterwards  paid,  and  defendant 
executed  a  deed  for  the  land  to  Wood.  While 
these  negotiations  and  extensions  were  be- 
ing made,  plaintiff  entered  into  a  contract 
with  Graves,  the  terms  of  which  are  set 
forth  in  a  paper  writing.  'This  is  to  cer- 
tify that  for,  and  In,  consideration  of  your 
having  rendered  us  certain  services  in  the 
sale  of  the  Grimshawe  lands,  we,  H.  B.  & 
S.  T.  Graves,  agree  and  bind  ourselves  to 
pay  you,  C.  S.  Kinsland,  ten  per  cent  of  all 
net  profits  and  commissions  received  from 
said  sale  and  the  same  to  be  paid  you  as  we 
receive  our  payments,''   dated  January  14, 

1904.  By  an  arrangement  made  with  one 
Aiken,  with  the  consent  of  defendant,  plain- 
tiff agreed  to  divide  the  commission  with 
Aiken.  This  agreement  was  made  at  the 
time  the  original  contract  was  entered  into. 


It  is  not  materia]  to  the  decision  of  this  ap- 
peal, and  is  only  noticed  to  explain  the 
amount  of  plaintiff's  recovery.  The  defend- 
ant resists  payment  of  the  commissions  upon 
four  grounds:  (1)  That  plaintiff  abandoned 
defendant's  employment.  (2)  That  he  failed 
to  find  a  purchaser  within  the  limitations 
of  his  contract  (3)  That  on  December  16, 
1903,  plaintiff  revoked  his  contract  with  de- 
fendant. (4)  That,  by  entering  into  the  con- 
tract with  Graves,  he  assumed  antagonistic 
relations  towards  the  defendant  and  under- 
took to  serve  two  masters.  To  meet  these 
contentions  the  following  Issues  were  sub- 
mitted to  the  jury,  his  honor  Instructing  them 
that,  If  they  believed  all  of  the  evidence,  to 
answer  as  set  out  in  the  record.  "(1)  Did 
the  defendant  contract  with  the  plaintiff  to 
sell  the  defendant's  land  for  the  commission  as 
alleged?  Answer-  Yes.  (2)  Was  the  option 
or  contract  originally  entered  into  by  the  de- 
fendant with  n.  B.  and  S.  T.  Graves  for  a 
valuable  consideration  continued  in  force  by 
the  defendant  and  a  sale  of  the  said  lands 
made  pursuant  thereto?  Answer:  Yes.  (3) 
In  what  amou&t  if  any,  is  the  Jl^afendant 
Indebted  to  the  plaintiff?  Answer:  $800, 
with  hiterest  from  June  1,  1904.  (4)  Did  the 
plaintiff,  by  treachery  and  double  dealing, 
prevent  the  defendant  from  making  a  more 
advantageous  sale  of  his  said  lands  than  that 
actually  made?  Answer:  No.  (5)  Was  the 
extension  of  the  option  by  the  defendant  an 
extension  of  t!he  agency?  Answer:  Yes." 
Defendant  excepted.  There  was  a  Judgment 
upon  the  verdict,  and  defendant  appealed. 

Gash  &  Galloway,  for  appellant  Geo.  A. 
Shuford  and  Womack,  Hayes  &  Pace,  for 
appellee. 

CX)NNOR,  J.  (after  stating  the  facts  as 
above).  His  honor  could  not  have  directed 
judgment  of  nonsuit  The  testimony  pre- 
sented questions  for  the  Jury.  There  was  am- 
ple evidence  to  show  the  contract  as  found 
by  the  Jury.  This  is  not  seriously  contro- 
verted by  defendant ;  his  defense  resting  up- 
on other  grounds.  In  regard  to  the  second 
Issue,  the  defendant  says  that  he  extended 
the  option  of  May  27,  1903,  to  August  20, 
1903.  He  says  that  on  August  21,  1903, 
plaintiff  and  Bourne  asked  for  an  extension 
of  two  months,  "which  I  made  it"  It  is 
true  that  at  the  expiration  of  that  time,  Oc- 
tober 20,  1903,  Graves  failed  to  take  the  land, 
and,  unless  renewed  by  defendant  the  option 
was  at  an  end,  and  defendant  was  under  no 
further  liability  to  Graves  and  plaintiff,  but 
on  December  16th  he  entered  Into  a  written 
contract  of  sale  with  Graves,  expressly  re- 
ferring to  the  option  of  May  27,  1903,  and  its 
extension,  which  Graves  accepts.  This  sale 
is  made  as  an  acceptance  of  the  option,  and 
Graves  deposits  In  the  bank  $5,000  as  a  guar- 
anty of  his  performance  of  the  contract  He 
is  given  until  February  20,  1904,  not  to  ac- 
cept the  option,  but  to  have  survey  made 
and  title  investigated.    Graves  thus  becomes 
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a  purdiaser  at  the  price,  and  in  accordance 
with  the  terms  of  the  option  of  May  27th. 
The  contract  provides  for  further  time  If, 
for  "providential  reason,"  it  is  not  consum- 
mated. On  the  19th  day  of  February,  1904, 
another  contract  was  entered  into  referring  to 
the  option  of  May  27, 1903,  and  the  time  was 
again  extended  on  account  of  "providential 
reasons"  to  April  20,  1904.  This  contract, 
after  reciting  several  stipulations,  concludes  : 
"The  same  shall  be  conveyed  to  H.  E*  and  8. 
T.  Graves,  or  their  assigns,  at  the  price  and 
la  accordance  with  the  terms  of  May  27, 
1903."  The  written  evidence  clearly  sustains 
his  honor's  instruction  in  respect  to  the  sec- 
ond issue.  The  transaction  was  finally  clos- 
ed upon  the  terms  of  the  option  of  May  27, 
1903,  which  was  the  result  of  the  contract 
made  between  plaintiff  and  defendant,  in 
April,  1903. 

The  defendant,  however.  Insists  that  plain- 
tiff lost  his  right  to  commissions  because  the 
agency  was  terminated  in  December,  1903. 
Defendant  says  that  plaintiff  asked  him  if  he 
was  going  to  pay  him  the  commissions,  and 
that  he  said  he  was  not -because  defendant 
had  become  Graves'  agent.  It  is  not  contend- 
ed that  plaintiff  released  defendant  by  any 
express  terms  or  assented  to  the  termination 
of  the  agency;  otherwise  than  by  the  con- 
tract which  he  made  with  Graves.  Did  this 
contract  place  plaintiff  in  a  position  antagon- 
istic to  defendant?  It  seems  that  Graves 
was  buying  for  the  purpose  of  selling  at  a 
profit  The  terms  of  the  contract  between 
Graves  and  defendant  were  fixed  at  the  be- 
ginning of  the  negotiation.  There  was  never 
any  question  as  to  the  price  which  Graves 
was  to  pay,  or  which  defendant  was  to  take. 
The  only  effect  of  the  agreement  between 
Graves  and  the  plaintiff  was  to  stimulate 
Graves  to  take  the  land  by  aiding  him  In 
selling  at  a  profit  This  was,  in  no  sense, 
antagonistic  to  defendant's  interest  If  plain- 
tiff succeeded  in  selling  the  option  for  Graves, 
it  secured  to  defendant  its  acceptance  and  a 
sale  of  the  land.  We  are  unable  to  see  how 
there  was  any  treachery  or  double  dealing 
which  was  calculated  to  prevent  defendant 
from  making  a  more  advantageous  sale.  He 
had  contracted  to  sell  to  Graves  at  his  price, 
and  it  seems  was,  at  all  times,  willing  to  do 
so.  This  is  shown  by  the  several  ^ctenslons 
of  the  option.  Instead  of  plalntifTs  contract 
with  Graves  preventing  a  sale,  it  was  con- 
ducive to  it  He  was,  in  a  certain  sense, 
"serving  two  masters,"  but  both  were  work- 
ing to  a  common  end.  Defendant  wished  to 
sell  to  Graves  at  a  price  agreed  upon.  G  raves 
wanted  to  buy  if  he  could  sell  at  a  profit 
Plaintiff's  interest  was  to  bring  about  both 
results;  and  it  seems  that  this  was  done. 
Defendant  insists  that  his  contract  was  to 
pay  plaintiff  a  commission  if  he  made  a  sale 
within  30  days.  It  is  true  that  defendant 
had  the  right  to  put  an  end  to  the  option  and, 
the  relation  of  agent  at  the  expiration  of  the 
80  days  from  May  27,  1903,  if  he  had  chosen 


to  do  80.    It  may  be  that,  If  on  June  11, 
1903,  when  plaintiff  and  Bourne  went  to  see 
him  to  get  the  extension,  defendant  had  not 
consented  to  it,  Graves  would  have  raised 
the  money  and  taken  the  land  by  June  27, 
1903,  the  day  upon  which  the  option  expired. 
In  which  case  plaintiff  would  have  been  en- 
titled to  his  commission.    By  extending  the 
option  and  retaining  the  opportunity  to  sell 
upon  the  terms  of  the  original  option  and 
finally  selling  and  receiving  the  money,  we 
think  that  the  finding  of  the  jury  that  the 
agency  continued  was  correct    It  is  undoubt- 
edly true,  as  contended  by  defendant  that  a 
person  cannot  act  as  agent  for  both  buyer  and 
seller  when  their  interests  are  antagonistic, 
or  when  the  terms  of  the  purchase  are  un- 
settled.  The  authorities  cited  in  the  excel- 
lent brief  of  defendant's  counsel  fully  sus- 
tain this  position.    The  answer  to  the  conten- 
tion is  that  plaintiff,  having  brought  Graves 
and  defendant  together  and  made  a  sale  for 
an  agreed  price,  had  a  perfect  right  to  ac- 
cept a  commission  from  Graves  to  aid  him, 
not  in  buying,  but  in  selling,  the  same  prop- 
erty.   That  defendant  recognized  plaintiff  was 
entitled  to  compensation  for  his  services  Is 
shown  by  his  testimony  that  when  he  com- 
pleted the  sale  and  got  the  money,  he  left 
$500  with  Graves  "as  a  present  to  Kinsland." 

This  amount  plaintiff  never  took. 

Upon  a  careful  examination  of  the  whole 
evidence,  we  think  that  there  is  no  substan- 
tial controversy  alx>ut  the  facts.  His  honor 
correctly  charged  the  jury  that  if  they  found 
the  facts  to  be  as  testified  by  all  the  witness- 
es, they  would  answer  the  Issues  as  eet  out 
in  the  record.  This  was  not  directing  a  ver- 
dict, but  instructing  the  jury  in  regard  to  the 
law,  leaving  to  them  the  decision  of  the 
facts  upon  all  of  the  testimony.  As  plaintiff 
had  agreed  with  the  consent  of  defendant  tn 
give  one-half  his  commissions  to  Aiken,  he 
was  entitled  to  only  $800,  the  amount  award- 
ed him  by  tfye  jury. 

There  is  no  error. 

(146  N.  C.  Ali' 

DAVIS  V.  RBXFORD  et  at 

(Supreme  Cburt  of  North  Carolina.     I>ee.    1& 
1907.) 

1.  Beicoval  of  CAX7SB&— Decision—Basis. 

A  petition  to  remove  a  cause  must  be  de- 
cided upon  the  pleadings  and  record  as  they  are 
when  the  petition  is  filed. 

2.  Same— Sepababls  Cause  of  Action. 

That  plaintiff  might  have  sued  defendants 
separately  is  immaterial  on  a  petition  to  re- 
move the  cause. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die- 
vol.  42,  Removal  of  Causes,  §§  95-99.] 

8.  Parties  —  Defendants  —  Joindeb — Skpa- 
BATE  Defenses. 

That  defendants  have  separate  defenses  does 
not  affect  plaintiff's  right  to  sue  them  jointly, 
if  he  has  a  cause  of  action  against  them  in  vrhich 
they  may  be  properly  joined. 
4.  REifovAL  OF  Causes— When  Axlowed. 

Plaintiff,  in  his  complaint  for  breach  of  con- 
tract, stated  a  cause  of  action  against  one  resi- 
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dent  and  two  nonresident  defendants,  disclosing 
a  joint  liability  and  defeating  a  removal  of  the 
cause,  where  he  set  up  a  joint  agreement  with 
defendants,  whereby  the  nonresident  defendants 
agreed  to  furnish  toe  money  for  a  joint  venture, 
the  resident  defendant  was  to  pass  upon  the  ti- 
tles to  land  purchased,  and*  plaintiff  was  to  give 
his  service  in  making  purchases,  it  being  intend- 
ed that  the  mutual  contributions  to  the  venture 
should  result  in  the  common  benefit  of  all  the 
parties,  and  the  promises  being  mutual,  and 
where  it  is  alleged  that  defendants  and  each  of 
them  refused  to  carry  out  the  agreement,  and 
that  one  of  the  nonresidents  notified  him  to  dis- 
continue work  under  the  contract,  and  that  de- 
fendants would  not  further  comply  with  it 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Removal  of  Causes,  S  96.] 

5.  SaMB— DSFENSBS    TO    MOTION— StATUTB    OF 

Frauds. 

That  the  contract  sued  on  is  void  under  the 
statute  of  frauds  is  not  open  to  defendants  on  a 
motion  to  remove  the  cause. 

6.  Sam E  —  FsAUDuiiENT   Joinder  —  Question 
FOR  Federal  Court. 

On  petition  to  remove  a  cause,  It  1^  for  the 
federal  court  to  pass  upon  the  allegation  of 
fraudulent  joinder  of  defendants  to  prevent  re- 
moval; any  finding  thereon  by  the  state  court 
not  binding  the  feaeral  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Removal  of  Causes,  S  193.] 

Brown,  J.,  dissenting. 

Appeal  from  Superior  Court,  Buncombe 
County;  Gulon,  Judge. 

Action  by  8.  P.  Davis  against  O.  H.  Rex- 
ford  and  others.  E^om  an  order  removing 
the  cause,  plaintiff  appeals.    Reversed: 

Plaintiff  alleges:  "That  on  December  10, 
1903,  the  defendant  J.  H.  Tucker  was,  and 
for  a  long  time  prior  thereto  had  been,  a  duly 
licensed  attorney  at  law,  residing  and  prac- 
ticing his  said  profession  at  Asheville,  N.  C. 
That  on  the  before-men||oned  date  the  de- 
fendants C.  EL  Rexford  and  W.  A.  Rexford 
were  capitalists,  trading  and  seeking  Invest- 
ments In  mineral  and  timber  lands  In  North 
Carolina  and  other  states,  as  the  plaintiff  Is 
informed  and  believes.  That  on  and  before 
the  10th  day  of  December,  1903,  the  plaintiff 
controlled  by  options  certain  kaolin  proper- 
ties In  Swain  county,  N.  C.  That  on  or  about 
said  10th  day  of  December,  1903,  the  plaintiff 
and  the  defendants  entered  into  a  contract 
between  themselves,  by  which  the  plaintiff 
was  to  undertake  to  purchase  said  properties 
and  certain  other  kaolin  properties  which  the 
parties  deemed  necessary  to  complete  the 
mining  boundary  which  they  desired  to  con- 
trol. That,  so  soon  as  the  plaintiff  secured 
the  necessary  deeds  and  contracts  for  the 
purchase  of  said  properties,  the  defendant 
J.  H.  Tucker  should  Investigate  the  title  to  all 
said  properties,  and  should  do  and  perform  all 
other  legal  services  necessary  in  the  prem- 
ises. That,  upon  the  approval  of  the  titles 
to  said  properties  by  the  said  Tucker,  the 
said  defendants  C.  H.  Rexford  and  W.  A. 
Rexford  should  furnish  and  pay  all  such 
sums  of  money  as  might  be  required  to  com- 
plete the  purchase  of  said  properties.  That 
thereupon  the  titles  to  all  said  properties 
should  be  vested  in  the  plaintiff,  who  should 


hold  the  same  for  the  use,  profit,  and  ad- 
vantage of  all  said  parties  in  equal  shares; 
that  is  to  say,  one-fourth  for  each  of  said 
parties.  Thereupon  the  said  defendant,  J.  H. 
Tucker,  prepared  a  brief  and  Informal  writ- 
ten memorandum  of  said  contract,  which  was 
duly  executed  by  th0  plaintiff,  and  which 
was  then  and  there  dellvi^red  to  and  retained 
by  said  Tucker,  and  which,  as  the  plaintiff  is 
informed  and  believes,  is  still  In  the  posses- 
sion or  under  the  control  of  the  said  Tucker 
or  his  codefendants.  The  plaintiff  was  not 
furnished  with,  and  did  not  retain,  a  co^y 
of  said  memorandum  of  contract,  but  on  or 

about  the day  of  ,  1907.  said 

Tucker  furnished  the  plaintiff  what  purported 
to  be  a  copy  of  said  memorandum  of  con- 
tract, and  which  the  plaintiff  upon  the  in- 
formation so  furnished  him  by  the  said  Tuck- 
er hereby  alleges  to  be  a  substantially  cor- 
rect copy  of  said  memorandum  of  contract, 
and  which  is  in  words  and  figures  as  follows: 
'It  is  agreed  that  S.  P.  Davis  shall  act  as 
agent  of  C.  H.  Rexford,  J.  H.  Tucker,  W.  A. 
Rexford,  and  himself  In  the  purchase  and  op- 
tion of  kaolin  properties  on  Turkey  creek, 
and  between  that  and  the  Tuckaselgee  river 
in  Swain  county.  The  said  Rexfords  agree 
to  furnish  the  money  necessary  to  buy  all 
the  said  property  necessary  to  complete  the 
mining  boundary,  and,  when  the  same  is 
completed,  the  said  Davis  shall  execute  a 
deed  in  fee  simple  as  follows:  One-fourth  to 
C.  H.  Rexford,  one-fourth  to  W.  A.  Rexford, 
one-fourth  to  J.  H.  Tucker,  and  one-fourth  to 
himself.  This  December  10,  1903.  S.  P.  Da- 
vis. [Seal.]*  That  very  shortly  after  the 
making  of  the  contract  set  out  in  the  preced- 
ing paragraph  hereof,  to  wit,  on  or  about  the 

day  of  December,  1903,  and  pending 

the  completion  of  the  purchase  of  said  kaolin 
properties,  the  scope  of  said  contract  was,  by 
mutual  parol  agreement  of  all  said  parties, 
enlarged  and  extended  so  as  to  include  the 
purchase  of  timber  lands  in  the  western  part 
of  North  Carolina  and  the  northern  part  of 
Georgia,  at  the  then  preyaillng  prices  of  such 
lands,  approximately,  to  the  amount  or  area 
of  not  less  than  25,000  acres,  and  as  much 
more  than  said  amount  or  area  as  the  plain- 
tiff might  be  able  to  secure  at  the  prices 
aforesaid,  and  with  the  further  provision  that 
the  said  C.  H.  Rexford  and  W.  A.  Rexford, 
in  addition  to  paying  all  the  purchase  price 
of  said  lands,  should  advance  and  pay  all 
expenses  proper  and  necessary  to  be  incurred 
by  the  plaintiff  In  and  about  the  option  and 
purchase  of  said  lands,  including  monthly 
payments  to  the  plaintiff  of  |100  for  the  sup- 
port of  himself  and  family,  while  he  was  en- 
gaged in  said  work,  and  that  all  amounts  so 
advanced  and  paid  by  them  should  be  added 
to  and  deemed  a  part  of  the  purchase  price 
of  said  lands,  and  that,  in  consideration  of 
such  advancements  and  of  the  enlarged  scope 
of  the  enterprise,  the  said  C.  H.  Rexford  and 
W.  A.  Rexford  should  be  entitled  to  be  reim- 
bursed, from  the  proceeds  of  the  sale  of  such 
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timber  lands  or  of  the  timber  on  said  lands, 
all  moneys  advanced  by  them  for  expenses 
as  aforesaid,  and  for  the  purchase  money 
of  said  lands,  and  that  the  profits  arising 
from  the  purchase  of  said  timber  lands, 
whether  by  resale  of  such  lands  or  by  marltet- 
ing  the  timber  thereon,  should  be  divided  in 
the  proportions  named  In  said  contract,  to 
wit,  one-fourth  to  each  of  said  parties,  so 
that  the  contract  between  the  plaintiff  and 
the  defendants,  after  the  same  was  amended 
as  aforesaid,  was,  In  substance,  as  follows, 
to  wit;  That  the  plaintiff  should  act  for  C. 
H.  Rexford,  J.  H.  Tucker,  W.  A.  Rexford,  and 
himself  In  the  option  and  purchase  of  the 
kaolin  properties  on  Larkey  creek  and  be- 
tween that  and  Tuckaseigee  river  in  Swain 
county,  and  In  the  option  and  purchase  of 
timber  lands  In  the  western  part  of  North 
Carolina  and  the  northern  part  of  Georgia, 
to  the  amount  or  area  of  not  less  than  25,000 
acres,  and  as  much  more  than  said  amount 
as  he  might  be  able  to  secure  at  the  then  pre- 
vailing prices  for  such  lands,  approximately; 
that  the  said  J.  H.  Tucker  should  examine 
the  titles  and  do  all  necessary  legal  work  In 
connection  with  the  purchase  and  conveyance 
of  said  kaolin  properties  and  timber  lands; 
that  the  defendants  C.  H.  Rexford  and  W.  A 
Rexford  should  pay  all  the  purchase  price 
of  said  kaolin  properties,  and  should  advance 
and  pay  all  expenses  proper  and  necessary 
to  be  Incurred  by  the  plaintiff  in  the  option 
and  purchase  of  said  timber  lands,  includ- 
ing $100  a  month  for  the  support  of  the 
plaintiff  and  his  family  while  the  plaintiff 
was  so  engaged,  and  should  further  pay  all 
the  purchase  price  of  said  timber  lands;  that 
the  titles  to  said  kaolin  properties  should  be 
taken  in  the  name  of  the  plaintiff,  and  should 
be  by  him  conveyed  to  said  parties  in  fee 
simple,  as  follows,  one-fourth  to  C.  H.  Rex- 
ford, one-fourth  to  W.  A.  Rexford,  one-fourth 
to  J.  H.  Tucker,  and  one-fourth  to  himself; 
that  the  title  to  all  said  timber  lands  should 
be  taken  in  the  name  of  the  plaintiff,  and  he 
should  hold  the  ^ame  for  the  joint  account, 
benefit,  and  profit  of  all  the  parties;  and  that 
the  same  should  be  held  for  a  reasonable 
time,  and  thereafter  realized  upon  the  best 
advantage  of  all  parties  in  interest,  either  by 
a  resale  or  by  marketing  the  timber  on  said 
lands,  as  the  parties  might  deem  most  ad- 
vantageous, and  after  reimbursing  the  said 
C.  H.  Rexford  and  W.  A.  Rexford  for  all 
moneys  advanced  by  them  for  expenses  as 
aforesaid,  and  for  the  purchase  price  of  said 
lands,  the  balance  remaining,  whether  in 
lands  or  timber  or  in  the  proceeds  thereof, 
should  belong  to  said  parties,  as  follows,  one- 
fourth  to  C.  H.  Rexford,  one-fourth  to  W.  A. 
Rexford,  one-fourth  to  J.  H.  Tucker,  and  one- 
fourth  to  the  plaintiff.  That  the  contract 
set  out  in  the  fourth  paragraph  hereof  was 
superseded  by  and  merged  into  the  amended 
contract  set  out  in  this  paragraph.  That  im- 
mediately after  the  making  of  the  contract 
set  out  in  the  fourth  paragraph  of  this  com- 


plaint, to  wit,  on  or  about  the  10th  day  of 
December,  1903,  and  acting  under  said  con- 
tract and  in  full  compliance  therewith,  the 
plaintiff  secured  deeds  in  his  own  name  to  all 
said  kaolin  properties.  That  the  said  deeds 
were  delivered  to  the  plaintiff  In  advance  of 
the  payment  of  the  purchase  money  for  the 
properties  conveyed  thereby.  That  immedi- 
ately following  the  making  of  the  amended 
contract  set  out  in  the  second  paragraph  here- 
of, to  wit,  on  or  about  the day  of  De- 
cember, 1903,  and  upon  the  faith  thereof,  the 
plaintiff  gave  up  his  said  i>osition  and  regular 
and  permanent  employment  as  a  traveling 
salesman  for  Slayden,  Fakes  &  Co.,  and  de- 
voted his  entire  time  and  attention  faithfully 
and  industriously  to  the  discharge  of  the 
duties  devolved  upon  him  by  said  contract, 
and  continued  so  to  do  for  the  period  of  five 
months  or  thereabouts,  and  until  he  was  pre- 
vented from  the  further  performance  of  said 
contract  by  the  breach  thereof  by  said  de- 
fendants, as  hereinafter  alleged.  That  acting 
under  said  contract,  and  in  full  compliance 
therewith,  the  plaintiff  secured  options  and 
contracts  for  the  purchase  of  such  timber 
lands,  to  an  amount  or  area  in  excess  of 
25,000  acres,  to  wit,  26,022  acres,  or  there- 
abouts, as  nearly  as  the  plaintiff  can  ascer- 
tain the  same,  at  prices  not  exceeding  the 
then  prevailing  prices  of  such  lands,  and  was 
successfully  prosecuting  the  work  of  securing 
other  such  lands  to  a  large  amount  and  area, 
and  was  faithfully,  fully,  and  in  all  respects 
carrying  out  and  performing  his  part  of  said 
contract,  until  he  was  compelled  to  discon- 
tinue work  thereunder,  and  to  abandon  fur- 
ther performance  of  said  contract,  by  the 
breach  thereof  by  ^e  defendants,  as  herein- 
after alleged.  Thar  the  defendants,  and  each 
and  every  of  them,  failed  and  refused  to  car- 
ry out  and  perform  said  contract,  and  on  or 
about  the day  of  May,  1904,  the  de- 
fendant W.  A.  Rexford  notified  the  plaintiff 
to  discontinue  work  under  said  contract,  and 
that  the  defendants  had  abandoned,  and 
would  not  further  comply  with,  said  contract, 
and  the  plaintiff  believes,  upon  Information 
received  by  him  since  the  filing  of  the  com- 
plaint in  the  former  action  between  the  same 
parties,  hereinafter  referred  to,  and  avers  the 
fact  to  be,  that,  in  the  giving  of  said  notice 
to  the  plaintiff,  said  W.  A.  Rexford  was  act- 
ing for  and  on  the  behalf  of  all  the  defend- 
ants and  with  the  full  knowledge,  acquies- 
cence, and  approval  of  his  codefendants,  J. 
H.  Tucker  and  O.  H.  Rexford." 

Plaintiff  set  out  a  second  cause  of  action, 
which  it  is  not  necessary  to  set  forth  herein. 
Defendant  J.  H.  Tucker  filed  a  demurrer. 
Defendants  O.  H.  and  W,  A.  Rexford  filed  a 
petition  for  the  removal  of  the  cause  into  the 
federal  court  upon  the  ground  of  diverse 
citizenship.  The  petition  complies  with  the 
statute.  It  is  conceded  that  defendant  J.  H. 
Tucker  is  a  resident  of  this  state,  a;id  that 
petitioners  are  nonresidents.  The  petition 
alleges  that,  if  any  cause  of  action  is  set 
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out  against  defendant  Tucker,  It  is  separable 
from  that  set  out  against  petitioners.  The 
petition  further  alleges  that  the  defendant 
Tucker  is  fraudulently  Joined  as  party  de- 
fendant for  the  sole  purpose  of  defeating  pe- 
titioners' right  to  remove  the  case  into  the 
federal  court  Plaintiff  filed  an  answer  to 
the  petition ;  his  honor,  Judge  Quion,  ordered 
that  the  cause  be  removed  in  accordance 
with  the  prayer  of  the  petitioner.  Plaintiff 
except^  and  appealed. 

Frank  Carter  and  H.  C.  Chedester,  for  ap- 
pellant Merrimon  &  Merrimon  and  Moore  & 
Rollins,  for  appellees. 

CONNOR,  J.  (after  stating  the  facts  as 
above).  It  Is  well  settled,  by  uniform  deci- 
sions, that  the  motion  for  removal  Is  to  be 
decided  upon  the  pleadings  and  record  as 
they  are  when  the  petition  is  filed.  Does  the 
complainant  disclose  a  removable  cause  of  ac- 
tion? Tobacco  Co.  v.  Tobacco  Co.,  144  N.  O. 
352,  57  S.  E.  5,  and  cases  cited.  The  only 
question,  therefore,  open  to  us,  is  whether  the 
plaintiff  has,  in  his  complaint,  stated  a  cause 
of  action  against  the  resident  and  nonresident 
defendants  disclosing  a  Joint  liability.  That 
he  may  have  sued  them  separately  is  not  ma- 
terial in  disposing  of  the  petition  for  removal. 
Plaintiff  is  entitled  to  pursue  his  remedy  In 
his  own  way,  provided  he  does  so  in  accord- 
ance with  the  rules  of  pleading  and  practice. 
That  defendants  have  separate  defenses  does 
not  affect  the  right  of  the  plaintiff  to  sue 
them  Jointly,  if  he  has  a  cause  of  action 
against  them  in  which  they  may  properly  be 
Joined.  The  complaint  sets  forth  a  Joint 
agreement  on  the  part  of  defendants  to  fur- 
ther a  common  purpose  to  the  accomplish- 
ment of  a  common  end.  The  defendants  Rex- 
fords  agreed  to  furnish  the  money,  defendant 
Tucker  was  to  investigate  and  pass  upon  ti- 
tles, and  plaintiff  was  to  give  his  time  and 
service  in  purchasing  the  properties,  and 
these  mutual  contributions  to  the  scheme,  or 
venture,  were  to  result  in  the  common  and 
equal  benefit  and  profit  of  the  parties  to  it 
Tlie  premises  were  mutual ;  each  constituting 
a  consideraticm  for  the  other.  This  being 
true,  the  cause  of  action  is  stated:  "That 
the  defendants  and  each  and  every  of  them 
failed  and  refused  to  carry  out  and  perform 
said  contract,  and  on  or  about  the  ■  day 
of  May,  1904,  the  defendant  W.  A.  Rexford 
notified  plaintiff  to  discontinue  work  under 
■  said  contract,  and  that  defendants  had  aban- 
doned and  would  not  further  comply  with 
said  contract."  This  is  a  clear  allegation  of 
a  breach  of  the  Joint  contract  by  all  of  the 
defendants.  It  is  true  that  the  plaintiff,  it 
would  seem  unnecessarily,  specifies  that  the 
petitioning  defendants  did  certain  acts,  etc., 
and  that  defendant  Tucker  **was  partlceps 
in  said  last-mentioned  breach,  by  having  sanc- 
tioned, approved,  and  actively  aided  in  said 
breach."  We  are  not  quite  sure  that  we 
correctly  understand  this  portion  of  the  com- 


plaint If  it  is  correctly  construed  by  defend- 
ant's counsel,  we  concur  with  him  that  the 
defendants  cannot  be  Joined.  It  would  seem 
that  the  plaintiff  seeks  to  charge  defendants 
Rexfords  with  breaking  their  contract,  and 
defendant  Tucker  with  actively  aiding  them 
in  doing  so.  It  is  clear  that  these  causes  of 
action  are,  in  evtery  respect,  separate  and  dis- 
tinct One  is  for  breach  of  contract;  the  oth- 
er for  a  tort  However  this  may  be,  eliminat- 
ing this  portion  of  the  complaint,  there  is  left 
a  cause  of  action  against  all  the  defendants 
for  Jointly  breaching  the  contract.  The  au- 
thorities are  cited  in  Hough  v.  Railroad,  144 
N.  C.  682,  67  S.  K  469,  and  Tobacco  Co.  v. 
Tobacco  Co.,  supra.  The  suggestion  that  the 
contract  set  out  Is  void  by  reason  of  the 
statute  of  frauds  is  not  open  to  defendant 
on  the  motion  for  removal.  We  do  not  un- 
derstand that  his  honor  passed  upon  the  al- 
legation of  fraudulent  Joinder  of  the  defend- 
ant to  prevent  the  removal,  nor  do  we  do  so. 
As  we  construe  the  decisions,  this  is  a  mat- 
ter for  the  federal  court.  In  no  event  would 
our  finding  be  binding  upon  that  court  Weck- 
er  V.  Enamelling  Co.,  204  U.  S.  176,  27  Sup. 
Ct  184,  51  L.  Ed.  430.  It  does  not  follow 
that  we  are  compelled  to  take  the  charge  as 
true.  Our  ruling  is  confined  to  the  facts  as 
they  appear  In  the  complaint 
There  is  error. 

BROWN,  J.,  Jissentlng  on  the  ground  that 
he  is  of  opinion  that  no  cause  of  action  is 
set  out  against  defendant  J.  H.  Tudcer,  and 
that  the  cause  of  action  is  separable. 


(146  N.  G.  477) 
FRAZIER  V.  EASTERN  BAND  OF  CHERO- 
KEE INDIANS. 

(Supreme  Court  of  North  Carolina.    Dec.  18, 
190Z.) 

Limitation  op  Actions— Rbcovebt  of  Land. 
Plaintiff  claiming  land,  possession  of  which 
he  never  had,  under  a  grant  issued  subsequent 
to  Priv.  Laws  1889,  p.  889,  c.  211,  validating 
against  the  state  and  all  persons  claiming  under 
it  all  titles  and  deeds  previously  executed  to 
defendant  which  amounts  to  a  legislative  grant, 
is  barred  by  limitations  from  asserting  right 
thereto,  not  having  done  so  till  more  than  10 
years  after  the  passage  of  said  act'  the  prior 
registering,  in  the  country  where  the  land  lies, 
of  a  deed  thereof  to  defendant,  and  the  is- 
suance of  the  grant  to  plaintiff. 

[Ed.  Note.--For  cases  in  point,  see  Cent  Dig. 
vol.  83,  Limitation  of  Actions,  §§  78-85.] 

Brown,  J.,  dissenting. 

Appeal  from  Superior  Court,  Swain  Coun- 
ty;   O.  A.  Allen,  Judge. 

Action  by  W.  W.  Frazier  against  the  East- 
ern Band  of  Cherokee  Indians.  Judgment 
for  defendant    Plaintiff  appeals.    Affirmed. 

A.  M.  Fry  and  Shepherd  &  Shepherd,  for 
appellant  Bryson  &  Black  and  Geo.  H. 
Smathers,  for  appellee. 

CLARK,  C.  J.  Action  for  recovery  of 
land  of  the  defendant,  the  "Eastern  Band 
of  Cherokee  Indians.*'    Besides  other  claim 
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of  tltJd  (the  controversy  as  to  which  we  do 
not  find  it  necessary  to  consider),  the  defend- 
ant set  up  a  deed  from  William  Johnson  Oc- 
tober 9,  1876,  to  the  Eastern  Band  of  Cher- 
okee Indians  for  the  Qualla  boundary  of 
land,  which,  it  is  admitted,  covers  the  land 
in  controversy,  which  deed  was  executed  in 
pursuance  of  a  decree  of  the  United  States 
Circuit  Court  for  the  Western  District  of 
North  Carolina,  entered  at  November  term, 
1874,  in  a  cause  therein  ];)ending,  "Elastem 
Band  of  Cherokee  Indians  v.  W.  H.  Thomas 
and  Others."  Section  4,  c.  211,  p.  889,  Priv. 
Laws  1889,  entitled,  "An  act  incorporating 
the  Eastern  Band  of  Cherokee-  Indians," 
reads  as  follows:  "In  all  cases  where  titles 
or  deeds  have  been  executed  to  the  said  'Bast- 
em  Band  of  Cherokee  Indians*  or  any  person 
or  persons  in  any  capacity  in  trust  for  them 
under  that  name  and  style  by  person  or  per- 
sons either  collectively,  Individually,  oflacial- 
ly  or  in  any  capacity  whatever,  such  deeds 
or  titles  are  hereby  declared  valid  against 
the  state,  and  all  persons  or  any  person 
claiming  by,  through  or  under  the  state  by 
virtue  of  any  grant  dated  or  issued  subse- 
quent to  the  aforesaid  deeds  or  titles  to  the 
said  'Eastern  Band  of  Cherokee  Indians.'  '* 

The  plaintifiT  claims  title  under  eight  grants 
Issued  to  D.  Lester,  assignee  of  S.  Everett, 
November  4,  1891,  based  on  entries  made 
March  15,  1880,  surveyed  May  18,  1880,  and 
purchase  money  paid  June  27,  1883.  The 
grants  under  which  plaintiff  claims  were 
Issued  subsequent  to  the  above  act,  which 
was,  in  effect,  a  legislative  grant,  passing  to 
the  defendant  the  legal  title  as  fully  as  the 
state  could  have  conveyed  It  if  the  statute 
had  directed  the  Secretary  of  State  to  l^ue 
a  grant  to  defendant  and  this  had  been  done. 
This  act  did  not  impair,  it  is  true,  any  rights 
of  Lester,  under  whom  the  plaintiff  claims. 
He  had  an  equity  by  virtue  of  his  entry  and 
payment  of  the  purchase  money  to  call  for 
a  grant  to  perfect  his  claim  by  the  legal  title. 
The  relation  was  that  of  "vendor  and  ven- 
dee, with  all  the  rights  and  equities,  inci- 
dent thereto."  Frasier  v.  Gibson,  140  N.  C. 
278,  52  S.  EL  1035,  in  which  It  Is  further  held 
by  Connor,  J.,  that  a  delay  to  call  for  the 
grant  within  10  years  after  the  entry  would 
presume  an  abandonment  As  the  entry  un- 
der which  the  plaintiff  claims  was  made 
March  15,  1880,  and  the  grant  was  not  is- 
sued till  November  4,  1891,  it  would  seem 
that  the  plaintiff's  assignor  was  then  barred 
of  the  right  to  call  for  a  grant,  especially 
Ui  view  of  the  legislative  grant  by  chapter 
211,  p.  889,  Priv.  Laws  1889,  of  the  land  to 
the  defendant  But,  however  that  may  be, 
the  Johnston  deed  to  the  defendant  was  reg- 
istered in  Swain  county,  where  the  land  lies, 
July  8,  1880,  the  title  thereto  was  confirmed 
by  aforesaid  act  March  11,  1889,  and  the 
plaintiff  took  no  steps  to  recover  the  land 
or  otherwise  assert  his  equity  till  the  sum- 
mons was  issued  in  this  action  July  13,  1903, 
more  than  23  years   after  his  equity  had 


been  acquired  by  the  entry  made  by  Everett 
March  15,  1880,  nearly  20  years  after  the 
payment  of  the  purchase  money  June  27, 
1883,  more  than  14  years  after  the  legislative 
grant  of  the  land  March  11,  1889,  and  even 
more  than  11  years  after  the  plaintiff  took 
out  his  grant  November  4,  1891.  The  plain- 
tiff has  the  Junior  grant,  and  not  the  legal 
title.  In  no  view  has  he  had  any  other  right 
than  an  equity  to  call  for  the  title,  and  in 
any  aspect  he  is  barred  from  now  a^iserting 
this  by  unreasonable  delay,  as  well  as  by  the 
lapse  of  10  years.  Revisal  1905,  §  399,  which 
statute  is  duly  pleaded.  "Leges  subveniunt 
vigilantlbus  non  dormlentlbus." 

What  good  reason  caused  the  plaintiff  and 
those  whose  rights  he  has  acquired  not  to 
take  steps  to  assert  them  during  all  those 
years  we  know  not  The  law  conclusively 
presumes  that  they  were  good  and  sufBcient 
and  that  those  reasons  could  have  been  shown 
by  the  defendant  if  the  plaintiff  had  taken 
action  in  the  reasonable  time  contemplated 
by  the  law,  for  men  are  not  usually  slow  to 
assert  claim  to  property  if  well  founded.  In 
the  lapse  of  time  witnesses  die  or  move  away, 
evidence  is  lost,  facts  are  forgotten,  docu- 
ments are  destroyed  or  mislaid.  Therefore 
the  law  places  time  Itself  in  place  of  that 
which  it  has  destroyed.  If  time  carries  in 
one  hand  the  sythe  to  destroy  the  muniments 
of  our  titles,  he  carries  in  the  other  the  hour 
glass  to  measure  out  the  period  of  our  pro- 
tection. In  McAden  v.  Palmer,  140  N.  C. 
258,  52  S.  E.  1034,  the  defendant  not  only 
made  the  senior  entry,  but  had  the  land  sur- 
veyed, and  paid  the  purchase  price  before 
the  plaintiff  even  made  his  entry,  but,  as 
the  latter  obtained  his  grant  and  registered 
it  first,  it  was  held  by  Brown,  J.,  that  the 
delay  of  the  defendant  to  assert  his  equitable 
right  to  have  plaintiff  declared  a  trustee 
for  his  benefit,  for  10  years  after  the  registra- 
tion of  plaintiff's  grant  had  vested  the  legal 
title  in  him,  was  a  complete  bar  by  virtue 
of  Code  1883,  §  158  (now  Revisal  1905,  i 
399),  to  the  assertion  of  such  equity— citing 
Ritchie  V.  Fowler,  132  N.  C.  790,  44  8.  B,  616w 
To  same  effect  Johnson  v.  Lumber  Oo.,  144 
N.  C.  717,  57  S.  B.  518.  The  defendant's  deed 
from  Johnson,  covering  the  locus  in  quo,  was 
registered  in  Swain  county  July  8,  1880,  and 
was  validated  by  the  act  of  the  G^ieral  As- 
sembly March  11,  1889,  and  the  plaintiff  Is 
barred  by  failure  to  assert  his  rights  within 
10  years  from  the  latter  date.  The  plaintiff 
has  at  no  time  been  in  possession  of  the 
premises. 

No  error. 

BROWN,  J.,  dissenting. 

HOKE,  J.  (concurring  in  the  result).  I  con- 
cur in  the  disposition  made  of  this  ease,  and 
for  the  reason  that  In  a  trial  free  from  er- 
ror, both  in  the  charge  of  the  court  and  Its 
rulings  on  questions  of  evidence.  It  has  evi- 
dently been  shown  that  at  the  time  plain- 
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tiff's  entries  were  made  and  his  grants  issued 
there  were  older  grants  of  the  state  out- 
standing, covering  the  land  in  controversy, 
and  rendering  same  no  longer  the  subject 
of  entry.  As  the  opinion  of  the  court  decides 
the  case  on  other  grounds  in  defendant's  fa- 
vor, I  do  not  care  to  make  further  statement 
concerning  it,  and  concur  in  the  result 

NOTE  BY  CLARK,  C.  J.  As  a  matter  of 
both  legal  and  historical  interest  as  well»  it  may 
not  be*  amisR  -  to  note  here  the  uniform  kind 
treatment  by  this  state  of  the  Cherokees  in  her 
borders,  of  which  the  above  act  of  March  11, 
1889,  in  confirming  their  titles,  is  in  keeping. 
Long  before  the  treaty  making  power  was  sur- 
rendered by  the  states  to  the  general  government 
bv  the  Constitution  of  the  United  States.  North 
Carolina  set  apart  to  the  Indians  a  large  terri- 
tory as  a  huntmg  ground,  and  forbade  the  entry 
and  grant  of  the  same.  In  1777  the  Blue  Ridge 
was  made  their  boundary  line.  Then,  in  1783, 
the  territory  described  in  the  act  brought  for- 
ward as  section  2346  of  the  Code  of  1883  was 
set  apart  to  the  Cherokees.  This  territory  orig- 
inally included  a  very  large  part  of  what  is  now 
the  state  of  Tennessee.  The  next  section  of  the 
act  of  1783  forbade  the  entry  and  grant  of  these 
lands.  Section  2347  of  the  Code  of  18S3.  The 
courts  held  this  reservation  sacred  to  the  In- 
dians until  the  Indian  title  was  extinguished  by 
treaty  with  the  United  States.  Strother  v.  Cath- 
ey,  6  N.  C.  16?,  3  Am.  Dec.  683.  Under  the 
terms  of  the  treaty  of  New  Echota  of  December 
29,  1835.  purporting  to  have  been  made  between 
commissioners  appointed  by  the  United  States 
and  the  Chiefs  and  headmen  of  llie  Cborokee 
Nation  (though  it  is  now  generally  believed  that, 
in  fact,  there  was  no  treaty  at  all,  but  it  was 
enforced  by  the  United  States  to  avert  war 
between  the  state  of  Georgia  and  the  Cherokees 
in  Geor^a)  the  bulk  of  the  Cherokee  Indians 
east  of  the  Mississippi  were  forced  to  move  west 
under  display  of  arms  made  by  Gen.  Winfield 
Scott.  The  history  of  this  treaty  is  given  by 
Jno.  W.  Powell,  Director  of  Smithsonian  In- 
stitute, in  a  volume  issued  by  the  government 
There  was  a  remnant  of  the  Cherokees,  how- 
ever, left  in  North  Carolina  without  any  organi- 
sation. North  Carolina,  realizing  the  helpless 
and  dependent  condition  of  this  remnant  of  a 
once  powerful  tribe,  enacted  legislation  for 
their  benefit.  Among  others  was  the  enactment 
which  avoided  all  contracts  made  since  May 
18.  1838.  for  an  amount  equal  to  $10  or  more, 
between  Indians  and  white  persons,  unless  re- 
duced to  writing  and  si^ed  in  presence  of  two 
witnesses.  This  is  now  Revisal  1905,  §  975,  and 
was  cited  Rollins  v.  Cherokees,  87  N.  C.  248. 
The  North  Carolina  Cherokees  were  entitled  to 
certain  moneys  after  the  war,  and  the  United 
States  refused  to  pay  it  over  to  them  unless 
they  moved  to  the  Indian  Territory,  or  secured 
an  act  of  the  Legislature  of  North  Carolina  al- 
lowing them  to  remain  permanently  in  this 
state.  Such  act  was  promptly  passed  by  the 
Legislature.  I^aws  1866,  o.  120,  c.  54.  During 
the  year  1868  the  North  Carolina  pherokees  en- 
deavored to  effect  a  tribal  organization  or  con- 
stitution to  live  under.  This  was  held  invalid 
by  the  decision  of  the  Supreme  Court  of  the 
United  States  in  case  of  Eastern  Band  of  Chero- 
kee Indians  v.  United  States  and  Cherokee  Na- 
tion West,  117  U.  S.  288,  6  Sup.  Ct.  718.  29 
L.  Ed.  880.  The  court  held  in  this  case  that 
the  North  Carolina  Cherokees  who  refused  to 
go  with  the  tribe  west  were  not  a  nation,  in 
whole  or  in  part,  and  could  not  have  a  tribal 
organization  as  they  were  citzens  of  North  Caro- 
lina, and  bound  by  her  laws.  This  has  been  cited 
in  State  v.  Wolf  (at  this  term)  59  S.  B.  40.  About 
that  time  it  was  found  that  a  great  many  of  the 
title  papers  of  the  Indians  to  the  Qualla  bound- 
ary ana  other  lands  had  been  lost  or  destroyed 
without  having  been  recorded.    Under  the  deci- 


sion of  the  United  States  Supreme  Court,  supra, 
it  was  doubtful  whether  these  Indians  had  any 
capacity  as  an  organization  to  sue  and  be  sued 
or  to  hold  lands  conveyed  to  them  as  such.  The 
L^islature  of  North  Carolina  again  came  to 
their  relief  and  passed  the  act  (Priv.  Laws  1889. 
p.  889,  c.  211)  above  quoted.  See,  also,  chapter 
166,  p.  234,  Priv.  Laws  1895,  and  chapter  207, 
p.  418,  Priv.  Laws  1897,  amendatory  oi  chapter 
211,  p.  889,  Priv.  Laws  1889,  supra. 


aiS  N.  0.  475) 
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(Supreme  Court  of  North  Carolina.     Dec  18, 
1907.) 

Intoxicating  Liquors— Adoption  of  Local 
Option— Renewal  of  License. 

Revisal  1905,  §  2073,  makes  it  unlawful  for 
the  Koveming  body  of  a  city  or  town,  in  which 
prohibition  of  the  sale  of  intoxicatlne  liquor 
has  been  adopted,  to  grant  license  to  sell  it.  but 
provides  that  liquor  dealers  in  such  a  city  or 
town  holding  a  license  at  the  time  of  the  adop- 
tion of  prohibition  shall  have  six  months  after 
the  election  in  which  to  close  out  their  stock  on 
hand  at  the  time  of  such  election,  if  their  license 
remain  so  long  in  force.  Held  that,  where  the 
license  of  a  person  expired  within  six  months 
after  the  election,  the  city  authorities  had  no 
power  to  renew  it  for  the  remainder  of  the  six 
months. 

Appeal  from  Superior  Court,  Buncombe 
County:  Guion,  Judge. 

Mandamus  by  Patrick  Mclntyre  to  compel 
the  board  of  aldermen  of  the  city  of  Asheville 
to  renew  a  liquor  license.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

Merrick  &  Barnard  (Jones  &  Williams, 
Adams  &  Adams,  and  Thos.  Settle,  on  the 
brief),  for  appellant  Tucker  &  Murphy  and 
H.  B.  Carter,  for  appellee. 

CLARK,  C.  J.  At  a  local  option  election 
held  in  Asheville  October  8,  1907,  the  city 
voted  for  the  prohibition  of  the  sale  of 
spirituous,  vinous,  or  malt  liquors.  The 
plaintiff  is  the  holder  of  a  license  to  sell  liq- 
uor in  said  city  Issued  July  1,  1907,  to  con- 
tinue till  December  31,  1907.  He  applied  to 
the  board  of  aldermen  for  renewal  of  his  li- 
cense to  April  7,  1908,  on  the  ground  that 
under  the  statute  he  was  entitled  to  six 
months  after  the  adoption  of  prohibition  be- 
fore closing  up.  The  board  refused  an  ex- 
tension of  his  license  after  December  31, 1907, 
on  the  ground  that  it  had  no  power  to  grant 
it  The  plaintiff  brings  this  action  to  obtain 
a  mandamus  to  compel  a  renewal  of  his  li- 
cense after  its  expiration  on  December  31, 
1907. 

Revisal  1906,  §  2073,  makes  it  unlawful  for 
the  county  commissioners  of  any  county  or 
the  governing  body  of  any  town  In  which  pro- 
hibition of  the  sale  of  spirituous,  vinous,  or 
malt  liquor  has  been  adopted  to  grant  license 
to  sell  it  The  plaintiff  rests  his  case  upon 
the  proviso  to  said  section  2073  that  "liquor 
dealers  in  such  cities  or  towns  holding  license 
at  the  time  of  the  election  shall  be  allowed 
six  months  after  such  election  in  which  to 
close  out  their  stock  in  hand  at  the  time  of 
such  election,  if  their  license  remain  so  long 
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in  force."  It  will  be  noted  that  there  Is  no 
exception  to  the  provision  making  it  unlawful 
to  issue  license  after  the  vote  in  favor  of 
prohibition  is  adopted.  The  proviso  merely 
allows  the  liquor  seller  six  months  in  which 
"to  close  out  his  stock  in  hand/'  if  his  license 
remain  so  long  in  force.  Here  the  license  ex- 
pires in  less  than  six  months,  i.  e.,  on  De- 
cember 31,  1907,  and  it  was  rightly  held  that 
the  board  of  aldermen  had  no  power  to  re- 
new it. 
The  Judgment  is  affirmed. 


(146  N.  C.  484) 

TUTTLE  et  al.  v.  TUTTLE  et  al. 

(Supreme  Ck>urt  of  North  Carolina.     Dec  18^ 
1907.) 

1.  Tbial— Submission  of  Issites. 

Tlie  exact  form  of  the  issues  submitted  is 
immaterial,  if  under  them  each  party  has  an 
opportunity  to  present  evidence  of  the  facts  re- 
lied on,  and  the  privilege  of  having  the  same 
applied  fairly. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §§  840-^45.] 

2.  Same. 

Where,  in  a  suit  to  set  aside  for  fraud  a 
sale  in  a  partition  suit  and  to  charge  the  pur- 
chaser at  the  sale  as  trustee,  the  court  submitted 
the  issue  whether  there  was  an  understanding 
between  the  party  instituting  the  partition  suit 
and  the  purchaser  that  the  party  should  share 
in  the  profits  of  any  future  sale  of  the  premises, 
and  the  court  charged  that,  if  the  purchaser  act- 
ed in  good  faith  and  had  no  notice  of  the  fraud 
of  the  party,  his  title  was  good,  the  refusal  to 
submit  as  a  separate  issue  the  question  whether 
the  purchaser  was  a  bona  fide  purchaser  for 
value  and  without  notice  was  proper. 

3.  Pabtition— Sale— Sbttino  Aside  — FBAun 
-Evidence— SuFFioiENCT. 

In  a  suit  bjr  tenants  in  common  to  set  aside 
a  sale  in  a  partition  suit  instituted  by  a  co-ten- 
ant, and  to  charge  the  purchaser  at  the  sale  as 
a  trustee,  on  the  ground  of  a  fraudulent  ar^ 
rangement  between  him  and  the  co-tenant,  it 
is  not  necessary  to  prove  that  the  purchaser  was 
Kuilty  of  a  crime  or  a  dishonorable  transaction, 
but  proof  that  he  aided  and  abetted  the  co- 
tenant  in  committing  a  fraud  on  the  tenants  in 
common  is  sufficient. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  88,  Partition,  S  365.] 

4.  Same— Persons  Who  May  Purchase. 

A  tenant  in  common  suing  to  partition  the 
premises  controlled  by  him  as  agent  for  the  co- 
tenants  cannot,  on  being  appointed  commis- 
sioner to  sell  the  premises,  purchase  them  at  the 
sale  nor  procure  any  one  to  do  it  for  him,  and 
he  cannot  speculate  for  his  own  benefit  or  do 
any  act  detrimental  to  the  interest  of  his  co- 
tenants. 

5.  Fraud— Evidence— Sufficiency. 

Fraud  need  not  be  established  by  direct 
proof,  but  evidence  of  circumstances  which  will 
reasonably  satisfy  the  mind  of  the  judge  or 
jury  of  its  existence  is  sufficient. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Fraud,  S§  55^59.] 

6.  Partition— Sale— Setting  Aside  —  Fraud 
—Evidence— Sufficiency. 

In  a  suit  b^r  tenants  in  common  to  set  aside 
a  sale  in  a  partition  suit  instituted  by  a  co-ten- 
ant on  the  ground  of  his  fraud,  evidence  held 
to  show  fraud,  justifying  relief. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  38,  ParUUon,  §  365.] 


7.  Same— Admissibility  of  Evidence. 

In  a  suit  by  toiants  in  common  to  set  aside 
a  sale  in  a  partition  suit  instituted  by  a  co- 
tenant,  and  to  convert  the  grantee  in  the  com- 
missioner's deed  into  a  trustee  on  the  ground  of 
a  fraudulent  arrangement  between  him  and  the 
co-tenant,  evidence  that  the  co-tenant  was  the 
axent  in  charge  of  the  premises ;  that  he  form- 
ed the  design  to  acquire  them  for  his  own  profit 
at  less  than  their  real  value ;  that  he  instituted 
the  partition  suit;  that  he  procured  his  ap- 
pointment as  commissioner  with  a  view  of  con- 
trolling the  sale ;  that  he  procured  a  third  per- 
son to  bid  o£^  the  land  for  his  benefit;  that  he 
negotiated  a  transfer  of  the  bid  to  the  grantee 
that  he  might  share  with  tfae  grantee  in  the 
profits— was  competent  as  against  the  grantee. 

8.  Same— Sufficiency. 

In  a  suit  by  tenants  in  common  to  set  aside 
a  sale  in  a  partition  suit  instituted  by  a  co-ten- 
ant and  to  charge  the  purchaser  at  the  sale  as 
trustee  on  the  ground  of  fraud,  evidence  held  to 
show  fraud  of  the  grantee  justifying  relief. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  PartiUon,  §  365.] 

9.  Same  — Burden    of    Proof  —  Prefondeb- 
ance  of  Evidence. 

In  a  suit  by  tenants  in  common  to  set  aside 
a  sale  in  a  partition  suit  instituted  by  a  co-ten- 
ant, on  the  ground  of  fraud  perpetrated  by  the 
co-tenant  and  the  purchaser  at  the  sale,  the  bur- 
den of  proof  is  on  plaintiffs  to  satisfy  the  jury 
of  the  fraud  by  a  preponderance  of  the  evidence 
only. 

10.  FRAtTD— Evidence— Sufficiency. 

Fraud  need  not  be  established  beyond  a 
reasonable  doubt,  but  is  sufficiently  shown  by  a 
preponderance  of  the  evidence  strong  enough  to 
overcome  the  presumption  that  men  are  honest. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Fraud,  §§  65-59.] 

11.  Partition  —  Setting  Aside  Sale  — Rem- 
edy. 

The  remedy  of  tenants  in  common  seekinj; 
to  set  aside  a  sale  in  a  partition  suit  instituted 
by  a  co-tenant,  and  to  charge  the  purchaser  at 
the  sale  as  trustee,  is  by  civil  action  against  the 
co-tenant  and  purchaser,  and  not  by  motion  In 
the  partition  suit;  the  purchaser  not  being  a 
party  thereto. 

12.  Limitation  of  Acttions— Fraud. 

A  suit  by  tenants  in  common  to  set  aside 
a  sale  in  a  partition  suit  instituted  by  a  co-ten- 
ant, and  to  charge  the  purchaser  at  the  sale  as 
trustee,  based  on  the  fraud  perpetrated  by  the 
co-tenant  and  the  purchaser,  is  not  within  the 
10-year  statute  of  limitations,  but  is  controlled 
by  Revisal  1905,  §  395,  subsec.  9,  requiring  the 
commencing  of  an  action  for  fraua  within  3 
years  after  the  discovery  thereof. 

18.  Same— Burden  of  Proof. 

One  suing  for  fraud  after  the  expiration  of 
three  years  has  the  burden  of  proving  that  he 
discovered  the  fraud  within  three  years  from 
the  commencement  of  the  action,  or  the  action 
will  be  barred  by  Revisal  1905,  §  395,  subsec.  9. 
limiting  actions  for  fraud  to  three  years  after 
discovery  thereof. 

14.  Sunday— Rendition  of  Veediot— Vai.id- 
ity. 

A  verdict  rendered  in  open  court  on  Sun- 
day is  valid. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Sunday,  §  82.1 

15.  Appeal— Disposition  of  Cause— Reveb- 
sait-New  Trial— Scope. 

When  the  issues  in  a  cause  are  distinct  and 
one  was  properly  submitted  and  the  other  not» 
the  court  on  reversal  will  grant  a  new  trial  ob 
the  latter  issue  alone. 
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Appeal  from  Superior  Oonrt,  Transylvania 
County;  O.  H.  Allen,  Judge. 

Action  by  L.  H.  Tuttle  and  others  against 
R.  M.  Tuttle  and  others.  From  a  Judgment 
for  plaintiffs,  defendants  appeal.  Reversed 
in  part,  and  partial  new  trial  granted. 

Civil  action  brought  by  the  plaintiffs 
against  the  defendants  to  set  aside,  upon 
the  ground  of  fraud,  the  decree  of  sale  and 
orders  entered  in  a  special  proceeding  for 
partition  of  certain  lands  in  which  the  plain- 
tiffs and  the  defendant  R.  M.  Tuttle  were 
tenants  in  common.  The  court  submitted  the 
following  issues  affecting  the  appellants:  "(1) 
Was  there  an  arrangement  and  understand- 
ing at  or  before  the  time  of  executing  the 
deed  to  L.  B.  and  C.  B.  Corpening  between 
the  grantor  and  grantees  that  the  bid  of 
Welch  Galloway  was  to  be  assigned  and  the 
land  conveyed  to  said  L.  B.  and  C.  B.  Cor- 
pening, and  that  defendant  R.  M.  Tuttle  was 
to  share  with  them  in  the  profits  of  any  fu- 
ture sale^  or  was  to  receive  any  compensa- 
tion individually  for  its  execution?  Ans. 
Yes.  •  •  •  (4)  Is  this  action,  barred  by 
the.  statute  of  limitations,  as  to  the  plain- 
tiffs or  any  of  them;  if  so,  as  to  which  of 
them?  Ans.  No."  From  the  Judgment  ren- 
dered upon  the  issues,  the  defendants  R.  M. 
Tuttle,  a  B.  and  L.  B.  Corpening  appealed. 

Geo.  A.  Shuford  and  Shepherd  &  Shep- 
herd, for  appellants.  Avery  &  Avery,  Zach- 
ary  &  Breese,  W.  A.  Smith,  and  Robert  Gash, 
for  appellees. 

BROWN,  J.  The  plaintiffs  and  the  de- 
fendant R.  M.  Tuttle  were  tenants  In  com- 
mon of  five  tracts  of  land  in  Transylvania 
county  containing  some  3,200  acres.  R.  M. 
Tuttle  owned  an  interest  of  one  twenty- 
seventh  and  was  the  general  agent  of  his 
co-tenants,  his  brothers  and  other  near  rela- 
tives, in  the  management  and  control  of  the 
land.  In  April,  1901,  R.  M.  Tuttle  caused 
a  special  proceeding  to  be  commenced  in  the 
superior  court  of  Transylvania  county  for 
the  purpose  of  selling  said  lands  for  parti- 
tion, to  which  his  co-tenants  were  made  co- 
petitioners  and  parties  of  record.  A  decree 
of  sale  was  duly  entered,  and  R.  M.  Tuttle 
was  appointed  commissioner  to  make  the 
sale.  On  August  7,  1901,  the  lands  were  sold 
and  bid  off  by  Welch  Galloway,  Bsq.,  for  the 
sum  of  $2,100,  and  upon  recommendation  of 
the  commissioner  the  sale  was  confirmed. 
On  September.  10,  1901,  said  Galloway  as- 
signed his  bid  to  B.  H.  and  S.  L.^ttle,  sons 
of  R.  M.  Tuttle,  who,  In  turn,  transferred 
the  bid  to  C.  B.  and  L.  B.  Corpening,  to 
whom  the  commissioner  R.  M.  Tuttle  execut- 
ed a  deed  in  consideration  of  $2,100  pur- 
chase money  on  December  22,  1902.  On  Feb- 
ruary 22,  1906,  the  plaintiffs  commenced  this 
action  to  set  aside  said  special  proceeding, 
and  the  sale  and  deed  made  in  pursuance 
thereof,  upon  the  ground  of  fraud,  and  to 
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convert  the  defendants  Corpening  Into  trus- 
tees for  their  benefit 

1.  On  the  trial  the  defendants  tendered 
certain  Issues,  and  duly  excepted  to  those 
submitted.  We  think  the  issues  submitted 
fully  present  every  phase  of  the  controversy. 
The  exact  form  of  the  issues  is  Immaterial, 
if  under  them  each  party  has  an  opportunity 
to  present  evidence  of  the  facts  relied  up- 
on. The  issues  submitted  in  this  case  arise 
upon  the  pleadings,  and  Intelligibly  present 
to  the  Jury  the  contention  of  the  parties. 
Shoe  Co.  V.  Hughes,  122  N.  C.  296,  29  S.  E. 
339.  The  true  test  is:  Did  the  issues  afford 
the  parties  opportunity  to  introduce  all  per- 
tinent evidence  and  apply  it  fairly?  Black 
V.  Black,  110  N.  C.  398,  14  S.  B.  971;  Pretz- 
felder  v.  Insurance  Co.,  128  N.  C.  164,  31  S. 
B.  470,  44  L.  IL  A.  424.  Measured  by  that 
test,  the  issues  are  sufficient  The  form  of 
the  first  issue  rendered  it  unnecessary  to 
submit  the  separate  issue  tendered  by  the 
defendants  Corpening,  as  to  whether  they 
were  bona  fide  purchasers  for  value  and 
without  notice  of  the  alleged  fraud.  Under 
the  first  issue  his  honor  submitted  that  con- 
tention clearly  to  the  Jury, when  he  charged 
them  that  '*if  the  bid  was  assigned  to  the 
Corpenings  in  good  faith  on  their  part,  and 
they  had  no  notice  of  the  facts  of  the  bid 
being  by  Galloway  for  R.  M.  Tuttle,  then 
their  title  is  good."  The  theory  upon  which 
the  plaintiffs  rest  their  case  against  the  Cor- 
penings, as  eml)odied  in  that  issue,  is  that 
they  were  participants  in  a  legal  fraud,  per- 
petrated upon  his  co-tenants,  these  plain- 
tiffs, by  R.  M.  Tuttle.  Failing  to  establish 
that,  they  would  not  be  entitled  to  recover. 
It  is  not  necessary,  in  order  to  set  aside  the 
deed  and  decrees  of  sale  herein  impeached, 
that  the  Corpenings  should  be  convicted  of 
a  crime  or  of  a  dishonorable  transaction,  as 
such  terms  are  commonly  understood.  R. 
M.  Tuttle  occupied  a  fiduciary  relation  to  his 
co-tenants,  both  as  their  general  agent  in  the 
control  and  management  of  the  land,  and 
also  as  a  commissioner  appointed  by  the 
court  to  make  sale  of  it  It  is  elementary 
that  he  could  not  lawfully  purchase  at  his 
own  sale  nor  procure  any  one  else  to  do  it 
for  him.  He  could  not  jawfully  speculate 
in  the  land  for  his  own  benefit,  or  do  any 
other  act  detrimental  to  the  interest  of 
those  whom  he  had  undertaken  to  serve. 
EUs  duty  was  to  make  the  land  bring  the 
best  price  obtainable,  and  to  act  for  plaintiffs 
and  advance  their  interests.  If  the  Corpen- 
ings, knowing  the  relation  which  Tuttle,  as 
commissioner  in  the  special  proceeding,  bore 
to  the  parties  thereto,  aided  and  abetted 
him  in  purchasing  the  la^d  for  him  and  bis 
sons,  and  for  their  Joint  benefit,  with  a  view 
to  speculate  in  it  on  Joint  account,  they 
would  be  particeps  crlminls  in  a  legal  wrong. 
however  ignorant  they  may  have  been  of  the 
unlawful  character  of  such  transactions.  If 
such  facts  are  true,  they  could  not  possibly 
be  classed  as  "innocent  purchasers"  under 
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any  known  definition  of  the  term.  They 
would  be  guilty,  at  least,  of  constructive 
fraud,  such  as  the  law  infers  from  certain 
circumstances,  regardless  of  actual  dishon- 
esty of  purpose.  In  aiding  and  abetting  the 
commissioner  trustee,  in  committing  such 
fraud  upon  his  fiduciaries,  they  could  not 
occupy  any  better  position  than  the  commis- 
sioner himself. 

That  brings  us  naturally  to  the  considera- 
tion of  the  sufficiency  of  the  evidence,  a  point 
raised  by  the  motion  to  nonsuit,  and  argued 
with  much  earnestness  by  the  learned  coun- 
sel for  defendants.  The  nature  of  fraud  is 
such  that  it  can  seldom  be  established  by  di- 
rect or  positive  proof.  In  the  nature  of 
things,  resort  must  be  had  to  the  evidence  of 
circumstances.  It  is  well  settled  now  that 
such  evidence  will  support  the  finding  of 
fraud,  if  It  is  sufficient  to  reasonably  satisfy 
the  mind  of  the  Judge  or  jury,  as  the  case 
may  be.  Rea  v.  Missouri,  17  Wall.  (U.  S.) 
532,  21  U  Ed.  707;  Reed  v.  Noxon,  48  111. 
323;  Sears  v.  Shafer,  6  N.  Y.  268.  As  to  the 
evidence  against  the  defendant  R.  M.  Tuttlc, 
there  can  hardly  be  a  serious  controversy  as 
to  its  8ufficienc3^.  It  is  most  plenary.  It 
tends  to  prove  that  he  was  the  trusted  agent 
of  his  co-tenants  in  charge  of  these  lauds, 
and  fully  acquainted  with  their  character 
and  value,  and  that,  taking  advantage  of  his 
position,  he  formed  the  design  to  acquire 
these  lands  for  his  own  benefit,  at  much  less 
than  their  real  value.  Without  consulting 
some  of  the  owners,  he  caused  the  s[iocial 
proceeding  to  sell  for  partition  to  be  institut- 
ed, and  he  kept  them  in  ignorance  of  the 
pending  sale.  He  had  himself  appointed 
commissioner,  although  a  party  to  the  pro- 
ceeding, so  that  he  could  control  the  sale  and 
easily  secure  its  confirmation,  if  desirable  in 
his  own  interest  to  do  so.  He  procured  Gal- 
loway (who  In  this  matter  appears  to  be  in- 
nocent of  any  wrongful  purpose)  to  bid  ofiT 
the  land  for  his,  Tuttle*s  benefit,  and  he 
negotiated  the  transfer  of  the  bid  through 
his  two  sons  to  the  Corpenlngs,  in  order  that 
he  and  his  sons  might  take  advantage  of  a 
"good  thing"  and  share  in  the  profits,  and, 
as  a  part  thereof,  he  and  his  sons  received 
a  lot  of  machinery  and  the  $1,000  note  of 
the  father.  The  'evidence  offered  by  plain- 
tiffs tends,  we  think,  to  establish  such  facts. 
While  the  evidence,  competent  as  against  the 
Corpenlngs,  is  not  of  the  same  probative 
force  as  that  against  Tuttle,  it  Is  fully  suffi- 
cient to  have  warranted  his  honor  in  submit- 
ting the  question  to  the  jury  as  to  their 
wrongful  complicity  with  Tuttle,  the  com- 
missioner. There  is  evidence  tending  to 
prove  that  they  are  nearly  related  by  mar- 
riage, and  that  the  two  sons  of  R.  M.  Tuttle 
are  the  nephews  of  the  Corpenlngs.  That 
they  knew  of  the  fiduciary  relation  which  R. 
M.  Tuttle  occupied  towards  plaintiffs  can 
scarcely  be  denied,  for  they  took  their  title 
deed  from  him  as  commissioner,  and  paid 
bim  the  sum  for  which  the  land  was  bid  off. 


There  are  facts  and  circumstances  in  evi- 
dence from  which  a  jury  might  well  infer 
that  Galloway  had  bid  off  the  land  for  R. 
M.  Tuttle's  benefit,  and  at  his  request,  and 
that  the  Corpenlngs  must  have  been  aware 
of  it  From  these  facts  and  circumstances 
a  more  Important  Inference  is  warranted,  to 
the  effect  that  an  understanding  existed  be- 
tween the  Corpenlngs  and  their  two  nephews, 
looking  to  a  division  of  profits  in  which  they 
and  their  father  were  to  share.  There  is 
evidence  tending  to  prove  that,  on  account 
of  this  venture,  the  Tuttles  received  from 
the  Corpenlngs  a  lot  of  machinery  and  the 
note  of  R.  M.  Tuttle  which  he  owed  for 
$1,000.  Declarations  of  one  of  the  Corpen- 
lngs to  M.  H.  Tuttle  tend  to  show  that  iL 
M.  Tuttle  was  believed  by  them,  to  be  guilty 
of  some  breach  of  trust  In  this  matter,  whldi 
might  necessitate  his  leaving  for  Canada. 
The  Corpenlngs  employed  to  represent  them 
the  same  attorney  who  bid  off  the  land  for 
Tuttle,  and.  In  addition,  there  is  some  evi- 
dence of  the  withholding  of  certain  deeds 
belonging  to  plaintiffs,  and  necessary  to  their 
chain  of  title,  with  a  view  to  shutting  off 
suit,  indicating  a  purpose.  If  possible,  to  pre- 
vent investigation.  There  is  evidence  tend- 
ing to  prove  that  $2,100  is  a  very  inadequate 
price  for  the  land,  that  there  is  some  3,200 
acres  of  it,  and  worth,  in  the  estimate  of  some 
witnesses,  from  $6,000  to  $15,000,  and  that 
the  Corpenlngs  were  acquainted  with  Its  true 
value.  There  was  much  evidence  submitted 
by  defendants  in  rebuttal  and  tending  to 
prove  that  the  Corpenlngs  acted  in  good  faith 
in  the  purchase  of  the  land.  The  charge  of 
his  honor  appears  to  us  to  have  put  the  is- 
sues before  the  jury  fairly  and  clearly,  and, 
while  it  may  not  be  entirely  free  from  error, 
they  are  of  such  a  character  as  were  evident- 
ly harmless,  and  do  not  constitute  reversible 
error  so  as  to  warrant  us  in  granting  a  new 
trial  upon  the  first  Issue. 

In  charging  that  the  burden  of  proof  was 
on  the  plaintiffs  to  satisfy  the  jury  by  a 
preponderance  of  the  evidence  the  judge  com- 
mitted no  error.  This  is  not  an  action  to 
convert  the  defendants  into  trustees  because 
they  purchased  the  legal  title  in  trust  for 
plaintiffs,  or  to  correct  a  mistake  in  a  deed 
and  the  like  cases,  where  the  law  requires 
much  more  than  a  preponderance  of  evi- 
dence. The  plaintiffs  seek  to  set  aside  the 
sale,  deed,  and  decrees  upon  the  ground  that 
they  are  fraudulent,  and  were  made  at  the 
Instance  of  R.  M.  Tuttle,  the  commissioner, 
with  purpose  and  intent  to  defraud  plain- 
tiffs of  th^  property.  "It  is  not,  however, 
necessary,  in  order  to  establish  the  fraud, 
that  direct,  affirmative,  or  positive  proof  of 
fraud  be  given.  In  matters  that  regard  the 
conduct  of  men  the  certainty  of  mathemati- 
cal demonstration  cannot  be  expected  or  re- 
quired. Like  much  of  human  knowledge  on 
all  subjects,  fraud  may  be  inferred  from 
facts  that  are  established."  Kerr  on  Fraud 
and  Mistake,  p.  384.    The  distinction  between 
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that  class  of  cases  wherein  clear,  cogent,  and 
convincing  proof  is  required,  and  that  class 
where  a  preponderance  of  the  evidence  is 
sufficient,  is  clearly  drawn  in  the  learned 
opinion  of  Mr.  Justice  Avery  in  Harding  v. 
Long,  103  N.  C.  1,  9  S.  B.  445.  14  Am.  St 
Rep.  775.  The  Encyclopedia  states  that,  ac- 
cording to  the  overwhelming  weight  of  au- 
thority, fraud  need  not  he  established  beyond 
a  reasonable  doubt,  but  that  "a  preponder- 
ance of  the  evidence,  as  in  any  other  civil 
case,  is  sufficient,  provided  the  proof  is  clear 
and  strong  enough  to  preponderate  over  the 
general  presumption  that  men  are  honest  and 
do  not  ordinarily  commit  frauds,  and  rea- 
sonable to  satisfy  the  understanding  and 
conscience  of  the  judge  or  Jury.  If  it  does, 
then  it  is  sufficient  both  at  law  and  in  equity 

2.  The  remedy  of  the  plaintlfTs  is  the  one 
they  have  pursued;  and  not  by  motion  in 
the  cause  as  contended  by  defendants.  The 
Corpenlngs  are  no  parties  to  the  special  pro- 
J  ceedlng,  and,  if  they  were,  the  proper  method 
to  Impeach  judicial  proceedings  for  fraud 
is  by  a  civil  action,  and  not  by  motion.  Pe- 
terson V.  Vann,  83  N.  C.  118;  McLaurin  v. 
McLaurln,  106  N.  0.  334,  10  S.  E.  1056. 

8.  His  honor  charged  the  jury  that,  "if 
the  said  Corpenlngs  took  as  trustees,  the 
statute  of  limitations  would  not  bar  the 
plaintiffs  from  bringing  action  until  10  years 
after  the  rendition  of  said  decree  in  said 
special  proceeding."  In  this  we  think  his 
honor  mistook  the  character  of  the  action 
and  the  relation  of  the  Corpenlngs  to  the 
plaintiffs.  There  was  never  any  contractual 
relations  between  them,  and  the  Corpenlngs 
have  never  voluntarily  assumed  any  relation 
of  trust  or  confidence  towards  plaintiffs.  The 
legal  title  has  never  vested  in  them  by  the 
voluntary  act  of  the  plaintiffs,  but  solely  in 
consequence  of  the  defendant's  own  wrong- 
ful and  tortuous  acts.  They  are  trustees  ex 
maleficio,  not  ex  contractu.  The  legal  title 
which  vested  in  the  Corpenlngs  by  virtue  of 
the  sale,  deed,  and  decree  of  confirmation 
has  been  destroyed  and  made  void  ab  initio 
by  the  finding  of  the  Jury  and  the  decree  of 
the  court  Consequently  there  la  no  legal 
title  to  attach  a  trust  to,  because,  unless  this 
action  is  barred  by  the  statute,  all  those  pro- 
ceedings are  void,  and  the  title  never  vested. 
The  case  therein  differs  materially  from  that 
class  of  cases  where  a  trustee  or  mortgagee 
holding  the  legal  title  bought  at  his  own  sale 
has  the  title  conveyed  through  another  to 
himself  and  takes  possession.  In  such  cases 
the  legal  title  has  never  been  out  of  him,  and 
he  has  continued  to  hold  it  in  trust  during 
his  occupancy,  and  a  mortgagor  or  cestui  que 
trust  may  bring  him  to  account  within  10 
years.  Bruner  v.  Threadgill,  88  N.  C.  306; 
.Tones  v.  Pullen,  115  N.  C.  471.  20  S.  E.  624. 
The  gravamen  of  the  complaint  is  that  the 
sale,  decree,  and  the  deed  were  made  by  rea- 
son of  a  fraudulent  agreement  to  deprive  the 
plaintiffs  of  their  property,  and  are  therefore 
void.    It  follows  that  the  action  must  be  in- 


stituted within  three  years  after  actual  dis- 
covery of  the  fraud  by  plaintiff.  Revisal 
1905,  §  395,  subsec.  9;  Day  v.  Day,  84  N. 
C.  408.  This  action  originally  applied  to 
cases  of  fraud  cognizable  only  In  a  court  of 
equity  under  the  former  system  which  would 
embrace  this  case.  By  amendment  the  scope 
of  the  section  has  been  extended  to  all  cases 
of  fraud  cognizable  at  law  or  in  equity.  The 
statute  only  runs  against  those  not  under  dis- 
ability, and  as  to  those  only  from  the  date 
of  the  discovery  of  the  fraud.  The  fact  that 
the  conunissloner  made  a  deed  to  the  Cor- 
penlngs on  December  22,  1902,  if  registered, 
would  not  even  put  the  plaintiffs  upon  In- 
quiry, much  less  fix  them  with  notice  that 
a  fraud  had  been  committed,  as  there  is  no 
evidence  of  that  upon  the  face  of  the  deed. 
The  statute  having  been  completed,  the  plain- 
tiffs should  reply  setting  out  by  way  of 
avoidance  the  time  when  they  aver  the  fraud 
was  discovered ;  the  burden  being  upon  them 
to  prove  the  facts  necessary  to  repel  the 
statute.  Stubbs  v.  Motz,  113  N.  C.  458,  18  S. 
E.  387.  The  plaintiffs  will  be  allowed  to  file 
such  replication,  to  the  end  that  proper  Is- 
sues may  be  submitted  to  the  Jury,  beariiig 
upon  the  plea  of  the  statute  of  limitations. 

4.  The  verdict  in  this  case  was  rendered 
Sunday  morning  in  open  court  and  recorded. 
By  consent  of  counsel,  the  court  continued 
the  motion  for  Judgment  to  be  heard  at  Ashe- 
vllle  on  September  14,  1906,  when  and  where 
Judgment  was  signed.  Defendants  excepted. 
There  Is  no  merit  in  the  exception.  The  ren- 
dition of  the  verdict  on  Sunday  was  valid. 
Rodman  v.  Robinson,  134  N.  C.  507,  47  S. 
B.  19,  65  L.  R.  A.  682,  101  Am.  St  Rep.  877. 

We  have  examined  with  care  all  the  other 
assignments  of  error  not  herein  commented 
on,  and  think  that  they  are  "without  merit 
As  the  two  issues  are  distinct  and  not  at  all 
connected,  we  award  a  new  trial  on  the  one 
issue  which  relates  to  the  statute  of  limita- 
tions. Let  the  costs  of  this  court  be  equally 
divided  between  the  plaintiffs  and  defend- 
ants. 

Partial  new  trial. 


a46  N.  C.  382) 
BURNS  V.  McFARLAND. 

(Supreme  Court  of  North  Carolina.     Dec.  14, 
1907.) 

1.  AppEAXr— Review— Scope— Actions  fob  In- 
junction—Findings OP  Fact. 

On  appeal  from  an  order  refusing  or  con- 
tinuing an  injunction,  the  Supreme  Court  can 
review  the  findings  of  fact  made  by  the  trial 
court. 

2.  Contbacts— Rights  Acquired  by— Aban- 
donment OF. 

Rights  under  a  contract  may  be  abandoned 
either  by  agreement  or  by  conduct  clearly  in- 
dicating such  purpose. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  11,  Contracts,  §  1151.] 

3.  AppeaIt— Review— Reasons  fob  Decision. 

Irrespective  of  the  reasons  of  the  trial  court, 
its  judgment  will  be  affirmed  where  the  Supreme 
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Gourt  finds  sufiicient  reasons  in  the  record  to 
sustain  the  judgment 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  3,  Appeal  and  Error,  §§  340^-^30.] 

Appeal  from  Superior  Court,  Buncombe 
County;  Moore,  Judge. 

Action  by  Earnest  S.  Bums  against  John 
F.  McFariand  for  breach  of  contract  to  Bell 
certain  furniture.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.    Affirmed. 

Merrimon  &  Merrimon,  for  appellant 
Glenn  &  Sale,  for  appellee. 

WALKER,  J.  The  plaintiff  alleged  in  his 
complaint  that  the  defendant  agreed  to  sell 
him  certain  furniture  In  the  Stoner  Hotel, 
situated  in  Asheville,  the  price  to  be  ascertain- 
ed as  soon  as  an  inventory  could  be  taken 
and  the  invoices  examined;  and  that,  when 
this  was  done,  the  defendant  would  assign 
to  him  an  unexpired  lease  he  then  had  of  said 
hotel  and  a  new  lease  which  the  defendant 
would  get  from  Stoner,  the  owner  of  the 
hotel,  for  the  next  year.  On  June  10,  1907, 
the  defendant  gave  the  plaintiff  a  receipt  for 
$1  "on  account  of  the  sale  of  the  Stoner  Ho- 
tel." Without  setting  out  the  evidence,  it 
appears  therefrom  to  us  that  the  plaintiff  fail- 
ed to  comply  with  his  part  of  the  contract 
and  clearly  abandoned  .the  same,  and  that 
thereafter  the  defendant  sold  a  one-third 
interest  in  the  furniture  to  one  J.  L.  Page  for 
a  valuable  consideration ;  Page  having  no  no- 
tice of  the  prior  contract  between  the  defend- 
ant and  the  plaintiff.  The  latter  applied  for 
an  injimction  to  restrain  the  defendant  from 
exercising  any  control  over  the  premises  and 
from  conducting  the  bueiness  of  a  hotel  there- 
on, and  also  prayed  for  a  specific  perform- 
ance of  the  contract  The  defendant  and 
Page  are  now  partners  engaged  in  conduct- 
ing the  hotel  business  in  the  Stoner  building. 
The  lease  by  Stoner  to  the  defendant  con- 
tained a  stipulation  that  It  should  not  be  as- 
signed or  transferred  without  the  written  con- 
sent of  Stoner,  and  he  has  never  consented 
in  writing  to  any  assignment  or  transfer  of 
the  same;  nor  has  the  plaintiff  even  applied 
to  him  for  one.  The  motion,  upon  the  plead- 
ings and  affidavits,  was  denied,  and  plaintiff 
appealed. 

This  court  on  appeal  from  an  order  refus- 
ing or  continuing  an  injunction  to  the  hear- 
ing, can  review  the  findings  of  fact  made  by 
the  court  below.  Jones  v.  Boyd,  80  N.  C.  258 ; 
Evans  y.  Railroad,  96  N.  C.  47,  1  S.  B.  329; 
Roberts  v.  Lewald,  107  N.  C.  305,  12  S.  B. 
279.  His  honor  held  that  Page  was  a  pur- 
chaser for  value  and  without  notice,  and 
therefore  acquired  a  good  title  as  against  the 
plaintiff,  and  that,  consequently,  the  defend- 
ant could  not  be  compelled  to  specifically  per- 
form bis  contract,  as  he  could  not  convey  the 
title  (Sprinkle  v.  Wellborn.  140  N.  C.  1G3,  52 
S.  E.  666.  3  L.  R.  A.  (N.  S.)  174,  111  Am.  St 
Rep.  827),  and  that  the  plaintiff's  remedy  is 
by  an  action  for  damages  for  a  breach  of  his 


contract  Winders  v.  Hill,  141  N.  C.  694,  54 
S.  E.  440 ;  Sprinkle  v.  Wellborn,  supra.  With- 
out reciting  the  facts  in  detail,  we  are  con- 
vinced, by  the  clear  weight  of  the  evidence, 
that  the  plaintiff  not  only  failed  to  comply 
with  his  contract  if  he  had  one,  but  that  he 
abandoned,  and  intended  to  abandon,  the 
same.  Rights  acquired  by  contract  may  be 
relinquished  or  abandoned  either  by  agrae- 
ment  or  by  conduct  clearly  Indicating  such  a 
purpose.  Falls  v.  Carpenter,  21  N.  C.  237,  28 
Am.  Dec.  592;  Faw  v.  Whittington,  72  N.  C 
321.  See,  also.  Redding  v.  Vogt,  140  N.  a 
567,  53  S.  E.  337,  and  cases  there  cited.  We 
are  not  concluded  here  by  the  reason  given 
in  the  court  below  for  its  decision.  If  there 
is  any  valid  and  sufficient  ground  supporting 
the  judgment  and  appearing  in  the  record,  we 
will  adopt  it  and  affirm  the  Judgment  The 
order  of  the  court  below  was  right  upon  the 
facts  of  the  case,  and  we  approve  it  Tlie 
plaintiff  is  not  estopped  by  this  decision  from 
proceeding  against  the  defendant  to  recover 
damages  for  any  breach  of  the  contract  if  he 
can  show  that  he  made  one  and  lias  disabled 
himself  from  performing  it  or  otherwise  has 
committed  a  breach  of  it  We  are  only  pass- 
ing on  the  facts  ascertained  from  ex  parte  af- 
fidavits, for  the  purpose  of  reviewing  the  in- 
terlocutory order  of  the  Judge  upon  the  mo- 
tion of  the  plaintiff  to  continue  the  injunction 
to  the  hearing  and  to  appoint  a  receiver. 
Carter  v.  White,  134  N.  O.  466,  46  S.  £.  983, 
101  Am.  St  Rep.  853;  Soloman  v.  Sewerage 
Co.,  142  N.  C.  439,  55  S.  E.  300,  6  L.  R.  A. 
(N.  S.)  391.  It  is  not  necessary  to  examine 
the  reason  assigned  by  the  learned  Judge  who 
presided  at  the  bearing  for  the  purpose  of 
passing  upon  its  correctness,  as  we  find  abun- 
dant reasons,  apart  from  it,  for  approving 
the  ruling. 
Affirmed. 

(146  N.  C.  374) 

TISB  ▼.  WHITAKBR-HARVBT  CO. 

(Supreme  Court  of  North  CaroKna.     Dea  14, 
1907.) 

1.  Highways  —  EgrrABLismaENT  bt  Usb  — 
Length  of  Time  Negessaby. 

The  right  to  a  public  way  cannot  be  acquir- 
ed by  adverse  user  alone  in  less  than  20  years. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Highways,  §  8.] 

2.  Dedication  —  Effect  — When  Right  to 
Public  Way  Arises. 

A  right  to  a  public  way  arises  at  onoe  upon 
a  dedication  by  the  owner  and  acceptance  by 
the  public,  or  persons  in  a  position  to  act  for 
them. 

S53d.  Note.— For  cases  in  point,  see  Cent.  Diir. 
15,  Dedication,  S§  1-11.] 

8.  Same— Manner— Necessity  of  Intbnt. 

A  dedication  of  a  public  way  may  be  in  ex- 
press terms,  or  implied  from  the  owner's^  con- 
duct, and,  while  intent  to  dedicate  is  usually  re 
quired,  conduct  of  the  owner  may,  nnder  cer- 
tain conditions,  work  a  dedication  on  his  pert, 
even  in  the  absence  of  an  intent  to  dedicate. 
[Ed.  N^te.— For  cases  in  pointy  see  Cent.  Dig. 
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4.  Same— Evidence— Admissibilitt. 

On  the  issue  as  to  the  dedication  of  an  al- 
ley, the  moving  back  of  the  fence,  and  throwing 
out  of  the  alley,  so  that  it  could  be  ai)d  was  nsed 
by  the  public  generally,  the  conversation  and 
acts  of  tne  owners  respecting  it,  the  nature  and 
extent  of  improvements  being  made  at  the  time 
by  plaintiff,  an  abutting  property  owner,  the 
kind  of  access  required  for  their  proper  enjoy- 
ment, and  the  use  of  the  alley  by  the  public  in 
passing  and  in  working  it,  if  any,  to  the  knowl- 
edge of  the  owners,  or  under  circumstances 
where  such  user  must,  have  come  under  their 
observation,  are  all  admissible  in  evidence. 
6.  Same— iNTENT^MoTiVE. 

Where  one  who  moves  his  fence  back  has 
the  intent  to  dedicate  the  space  set  free  to  the 
public  for  passage,  it  Is  immaterial  that  his  mo- 
tive was  to  accommodate  another  person. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Dedication,  §  la] 

0.  Same— Questions  fob  Jttbt. 

In  an  action  to  enjoin  the  obstruction  of  an 
alleged  public  way,  whether  a  certain  writing 
shows  that  no  dedication  was  understood  or  in- 
tended by  the  parties  held  tor  the  jury. 

Appeal  from  Superior  Court,  Forsyth  Coun- 
ty; Moore,  Judge. 

Injunction  by  J.  C.  Tise  against  the  Whit- 
aker-Harvey  Company.  From  an  order  sus- 
taining a  motion  for  nonsuit  under  the  stat- 
ute, plaintiff  appeals.  Reversed,  and  new 
trial  ordered. 

See  57  S.  B.  210. 

At  the  close  of  plalntltTs  evidence  in  chief, 
and  again  at  the  close  of  the  entire  evidence, 
there  was  motion  for  nonsuit  under  the  stat- 
ute. The  latter  motion  was  allowed  by  the 
court,  and  plaintiff  excepted. 

A.  H.  Eller  and  Lindsay  Patterson,  for 
appellant.  Watson,  Buxton  &  Watson  and 
Manly  &  Hendren,  for  appellee. 

HOKE,  J.  This  is  an  action  by  plaintiff 
to  obtain  a  permanent  Injunction  restraining 
defendant  from  obstructing  an  alley,  alleged 
to  be  a  public  way,  and  thereby  causing  spe- 
cial damage  to  plaintiff  as  an  abutting  owner. 
The  case  was  before  us  at  the  last  term  on  an 
appeal  by  defendant  from  the  refusal  of  the 
court  below  to  discharge  a  preliminary  re- 
straining order,  which  had  been  issued  in  the 
cause,  and  it  was  sent  back  on  a  ruling  that 
there  were  serious  questions  raised  as  to  the 
existence  of  facts  making  for  plaintlfTs  re- 
covery, and  evidence  tending  to  show  that  the 
alley  in  question  was  a  public  way,  and  that 
its  obstruction,  as  intended  and  undertaken 
by  defendant,  if  allowed  to  go  on,  would 
cause  special  damage  to  plaintiff,  as  one  of 
the  abutting  owners.  The  cause  coming  on 
for  hearing  below,  on  the  issues  indicated  as 
material  in  the  former  opinion,  on  motion  by 
defendant,  entered  regularly  under  the  stat- 
ute, the  action  was  dismissed;  the  court  hold- 
ing that  there  was  not  sufficient  testimony 
to  carry  the  case  to  the  jury,  and  in  this  we 
think  there  was  error. 

It  is  well  understood  with  us  that  the  right 
to  a  public  way  cannot  be  acquired  by  ad- 
verse user  and  by  that  alone,  for  any  period 
short  of  20  years.    It  Is  also  established  that. 


if  there  is  a  dedication  by  the  owner,  com- 
pleted by  acceptance  on  the  part  of  the  pub- 
lic, or  by  persons  in  a  position  to  act  for  them, 
the  right  at  once  arises,  and  the  time  of 
user  is  no  longer  material.  The  dedication 
may  be  either  in  express  terms,  or  it  may 
be  implied  from  conduct  on  the  part  of  the 
owner,  and  while  an  intent  to  dedicate  on 
the  part  of  the  owner  is  usually  required, 
it  is  also  held  that  the  conduct  of  the  owner 
may,  under  certain  circumstances,  work  a 
dedication  of  a  right  of  way,  on  his  part, 
though  an  actual  intent  to  dedicate  may  not 
exist.  These  principles  are  very  generally 
recognized,  and  have  been  applied  with  us 
in  numerous  and  well-considered  decisions. 
Mllliken  v.  Denny.  141  N.  C.  224,  53  S.  E. 
867 ;  State  v.  Fisher,  117  N.  C.  733,  23  S.  B. 
158 ;»  Kennedy  v.  Williams,  87  N.  C.  6;  Boy- 
den  V.  Achenbach,  79  N.  C.  539;  Crump  v. 
Mims,  64  N.  a  767;  State  v.  Marble,  26  N.  C. 
318;  Elliott  on  Roads  &  Streets  (2d  Ed.)  §§ 
121-123,  et  seq.  In  treating  of  this  subject, 
this  last  author  says:  "An  implied  dedica- 
tion Is  one  arising,  by  operation  of  law,  from 
the  acts  of  the  owner.  It  may  exist  without 
any  express  grant,  and  need  not  be  evidenced 
by  any  writing,  nor,  indeed,  by  any  form  of 
words,  oral  or  written."  And  further,  on  the 
question  of  intent,  in  section  124:  "It  is 
essential  that  the  donor  should  intend  to  set 
the  land  apart  for  ttie  benefit  of  the  public, 
for  It  is  held,  without  contrariety  of  opinion, 
that  there  can  be  no  dedication  unless  there 
is  present  the  intent  to  appropriate  the  land 
to  the  public  use.  If  the  intent  to  dedicate 
Is  absent,  then  there  is  no  valid  dedication. 
ThB  intent  which  the  law  means,  however,  is 
not  a  secret  one,  hut  is  that  which  is  express- 
ed in  the  visible  conduct  and  open  acts  of  the 
owner.  The  public,  as  well  as  Individuals, 
have  a  right  to  rely  on  the  conduct  of  the 
owner  as  indicative  of  his  Intent  If  the 
acts  are  such  as  would  fairly  and  reasonably 
lead  an  ordinarily  prudent  man  to  infer  an 
intent  to  dedicate,  and  they  are  so  received 
and  acted  upon  by  the  public,  the  owner  can- 
not, after  acceptance  by  the  public,  recall  the 
appropriation.  Regard  is  to  be  had  to  the 
character  and  effect  of  the  open  and  known 
acts,  and  not  to  any  latent  or  hidden  pur- 
pose." And  again,  in  section  126:  "A  mis- 
conception of  the  true  meaning  of  the  rule 
that  the  intent  to  dedicate  must  be  clearly 
shown  has,  it  seems  to  us,  carried  some 
courts  to  erroneous  conclusions.  While  It  is 
true  that  this  intent  must  always  appear  to 
exist,  it  is  not  true  that  it  must  always  in 
fact  exist  in  the  mind  of  the  owner.  •  •  • 
These  familiar  examples  serve  to  show  that 
in  many  instances  it  Is  the  apparent,  and  not 
the  real,  Intent  that  the  law  regards.  In  one 
of  the  familiar  maxims  of  the  law  is  express- 
ed a  principle  that  should  be  applied  in  cases 
of  dedications,  and  that  is  that  a  man  is  pre- 
sumed to  intend  the  usual  and  natural  conse- 
quences of  his  acts.  There  is  no  reason  why 
sound  general  principles*  found  to  be  wise 
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and  salutary  In  other  instances,  should  not 
apply  to  dedications." 

It  is  not  considered  desirable,  in  an  appeal 
of  this  character,  to  dwell  upon  the  testimony 
relevant  to  the  issue  which  makes  for  plain- 
tlfTs  position,  nor  to  state  it  in  detail;  but, 
speaking  in  general  terms,  we  are  of  the 
opinion  that  a  proper  application  of  the  prin- 
ciples stated  to  the' facts  and  attendant  cir- 
cumstances, require  that  the  question  of  dedi- 
cation in  this  case  should  be  determined  by 
the  Jury.  And  on  this  question  the  moving 
back  of  the  fence  and  throwing  out  of  this 
alley,  so  that  it  could  be  and  was  used  by  the 
public  generally,  the  conversation  and  acts  of 
the  owners  in  respect  to  it,  the  nature  and 
extent  of  the  improvements  being  made  by 
Tise  at  the  time,  the  kind  of  access  likely  to 
be  required  for  their  reasonable  and  puoper 
enjoyment,  the  use  of  the  alley  by  the  pub- 
lic, both  in  passing  and  in  working  same, 
if  there  was  such  working,  to  the  knowledge 
of  the  Ogburns,  or  under  circumstances  where 
such  user  must  have  come  under  their  ob- 
servation— these  and  other  considerations 
may  be  submitted  as  relevant  to  the  Inquiry. 
For  if  the  intent  on  the  part  of  the  Ogburns, 
In  moving  back  the  fence  and  making  place 
for  this  alley,  was  to  appropriate  the  same 
to  the  public,  such  an  intent  would  be  allowed 
Its  proper  and  pertinent  force,  though  the  mo- 
tive may  have  been  to  oblige  and  accom- 
modate Tise.  As  stated  in  the  former  opin- 
ion, there  is  much  evidence  on  the  part  of  de- 
fendant contradicting  that  of  plaintiff,  and 
tending  to  show  that  there  has  never  been 
any  dedication  of  this  alley  to  the  public, 
and  that  any  and  all  user  of  the  same,  either 
by  individuals  or  the  public,  has  been  per- 
missive and  never  adverse.  And  it  is  espe- 
cially urged  upon  the  court  that  the  written 
paper,  under  which  Tise  makes  his  present 
claim,  gives  clear  indication  that  no  dedica- 
tion to  the  public  was  understood  or  Intend- 
ed by  either  party.  This  and  other  pertinent 
matter  tending  to  sustain  defendant's  claim 
should  be  submitted  for  the  consideration  of 
the  Jury  on  some  issue  determinative  of  the 
rights  of  the  parties  litigant;  but  they  do  not 
Justify  the  action  of  the  court  in  dismissing 
plaintiff's  case,  under  the  statute. 

For  this  error  there  will  be  a  new  trial,  and 
It  Is  so  ordered. 

New  trial. 

.  (146  N.  C.  353) 

LUMBBRTON   IMPROVEMENT  CO.   v. 

BOARD  OF  COM'RS  OF 

ROBESON  CO. 

(Supreme  Court  of  North  Carolina.     Dec.  14, 
1907.) 

1.  Statutes— Passage— Record. 

The  record  of  the  House  of  Representatives 
showed  that  a  bill.  No.  1483,  authorizing  Robe- 
son county  to  issue  bonds,  was  read  the  first 
and  second  time,  and  also  showed  that  a  bill. 
No.  1483,  authorizing  Washington  county  to 
issue  bonds,  was  read  a  third  time,  and  that  Bill 
No.  1483  was  enrolled  and  ratified  for  the  issu- 


ance of  hoods  by  Robeson  county.  There  was 
no  bill  pending  authorizing  the  issuance  of 
bonds  by  Washington  county.  The  same  bill 
under  the  same  House  number  passed  the  Senate 
under  the  proper  title,  and  was  duly  enrolled 
under  such  title  with  the  proper  Senate  and 
House  number.  Held,  that  a  record  for  the 
third  reading  would  be  deemed  a  clerical  error 
in  reciting  Washington  for  Robeson,  and  tiiat 
the  passage  of  the  Dill  was  valid  under  Ccmst 
art.  2,  S  14,  providing  for  the  reading  and 
record  of  bills. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  S  42.] 

Z  Sake— Determination  of  Validitt. 

An  act  authorizing  a  county  to  issue  bonds 
exempt  from  taxation  is  not  void  on  account 
of  the  exemption,  as  the  question  whether  they 
are  exempt  from  taxation  can  only  be  tested 
when  a  citizen  of  the  state  in  possession  of  the 
bonds  refuses  to  list  ^and  pay  taxes  on  them. 

Appeal  from  Superior  Court,  Robeson  Coun- 
ty; E.  B.  Jones,  Judge. 

Submission  of  controversy  without  action  to 
determine  the  validity  of  bonds  between  the 
Lumberton  Improvement  Company  and  the 
commissioners  of  Robeson  county.  From  the 
judgment  rendered,  both  parties  appeal.  Judg- 
ment affirmed  on  plaintiff's  appeal,  and  re- 
versed on  defendant's  appeal. 

This  is  a  controversy  without  action  to  test 
the  validity  of  certain  bonds  issued  by  defend- 
ant for  the  purpose  of  building  a  courthouse 
in  the  county  seat  of  said  county.  BYom  the 
judgment  rendered,  plaintiff  and  defendant 
appealed. 

B.  M.  Britt,  for  appellant  Mclntyre,  Law- 
rence &  Proctor,  for  appellee. 


BROWN,  J.  As  the  matters  excepted  to  by 
plaintiff  and  defendant  in  their  respective  ap- 
peals are  so  closely  connected,  we  will  con- 
sider the  entire  case  in  this  opinion. 

1.  The  plaintiff  contends  that  the  act  of  the 
General  Assembly  authorizing  the  issue  of 
the  bonds  was  not  passed  In  accordance  with 
article  2,  §  14,  of  the  Constitution.  It  is  ad- 
mitted that  the  bill  passed  the  Senate  under 
its  proper  title,  and  in  strict  accord  with  the 
constitutional  requirements ;  but  it  is  averred 
that  on  one  of  its  readings  in  the  House  It 
is  not  recorded  under  its  proper  title,  although 
the  "ayes"  and  "noes"  were  duly  recorded. 
The  record  of  its  passage  through  the  House 
of  Representatives  Is  as  follows: 

"House  of  Representatives,  February  23, 
1907.  Bills  and  resolutions  are  introduced, 
read  the  first  time  and  disposed  of  as  follows: 
By  Mr.  McRae,  H.  B.  1483.  A  bill  to  be  en- 
titled an  act  to  authorize  the  commissioners 
of  Robeson  county  to  issue  bonds  to  build 
a  courthouse.    Placed  on  the  calendar." 

"House  of  Representatives,  February  25, 
1907.  Bills  and  resolutions  on  the  calendar 
are  taken  up  and  disposed  of  as  follows:  H. 
B.  1483.  A  bill  to  be  entitled  an  act  to  au- 
thorize the  commissioners  of  Robeson  county 
to  issue  bonds  to  build  a  courthouse,  passed 
its  second  reading  by  the  following  vote,  and 
takes  its  place  on  the  calendar.    Those  vot- 
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log  In  the  affirmative  are  [here  follow  the 
names  of  72  members  voting  aye.  Those  vot- 
ing In  the  negative  none]." 

"House  of  Representatives,  February  27, 
1907.  Bills  and  resolutions  on  the  calendar 
are  taken  up  and  disposed  of  as  follows: 
H.  B.  1483.  A  bill  to«  be  entitled  an  act  to 
authorize  the  commissioners  of  Washington 
county  to  issue  bonds  to  build  a  courthouse 
passes  Its  third  reading  by  the  following  vote 
and  is  ordered  sent  to  the  Senate  without 
engrossment  Those  voting  In  the  affirmative 
are  [here  follow  the  names  of  67  members 
who  voted  aye.  Those  voting  In  the  negative 
none]." 

"House  of  Representatives,  March  4th,  1907. 
Mr.  Byrd  from  the  committee  on  enrolled  bills 
reports  the  following  bills  and  resolutions 
properly  enrolled,  and  they  are  duly  ratified 
and  sent  to  the  office  of  the  Secretary  of 
State:  H.  B.  1483.  S.  B.  1316.  An  act  to 
authorize  the  commissioners  of  Robeson  to 
Issue  bonds  to  build  a  courthouse.** 

It  is  apparent  that  the  words  "Washington 
county"  were  Intended  for  Robeson  county, 
and  are  mere  clerical  errors.  The  nmnber  of 
the  bill  In  Its  passage  through  the  Hodse, 
and  the  fact  that  the  same  bill,  bearing  House 
number  1483,  passed  the  Senate  under  Its 
proper  title,  and  was  duly  enrolled  under  said 
title  and  Its  proper  House  and  Senate  num- 
bers, clearly  proves  that  the  words  "Washing- 
ton county"  are  Intended  for  "Robeson  coun- 
ty." In  addition,  It  is  admitted  that  no  bill 
whatever  was  Introduced  during  that  session 
of  the  General  Assembly  providing  for  the 
Issue  of  bonds  for  Washington  county. 

2.  It  is  contended  by  defendants  that  his 
honor  erred  in  declaring  the  act  void  be- 
cause the  bonds  are  exempted  from  taxation. 
In  this  view  we  fully  concur.  The  act  is  not 
void  on  that  account,  and  the  bonds  are  not 
thereby  Invalidated.  On  the  contrary,  they 
are  perfectly  valid.  Whether  they  can  be 
exempted  from  taxation  can  only  be  tested 
wh^i  some  portion  of  them  may  be  found  in 
the  possession  and  ownership  of  some  citizen 
of  this  state  who  refuses  to  list  and  pay 
taxes  on  them.  The  judgment  of  the  superior 
court  upon  the  plaintUf's  appeal  is  affirmed, 
and  the  costs  of  that  appeal  are  to  be  taxed 
against  the  plaintiff. 

The  judgment  of  the  superior  court  upon 
the  defendant's  appeal  is  reversed,  and  the 
costs  of  that  appeal  shall  be  taxed  against 
plaintiff. 

In  plaintiff's  appeal,  judgment  affirmed ;  in 
defendant's  appeal,  reversed. 

(146  N.  C.  465) 

BECK  V.  SOUTHERN  RY.  00. 

(Supreme  Court  of  North  Carolina.     Dec.  18w 
1907.) 

L  Master      and      Servant  —  Pbecatjtion 

Against  Injury— Railroad  BMPLOYts. 

Where  a  large  number  of  railroad  employ^ 

cross   the   company's   tracks   in   eoing   to   and 

from  their  work,  and  it  has  been  the  custom  for 


10  years,  with  the  knowledge  of  the  company, 
to  go  through,  under,  or  between  the  cars  when 
they  block  the  tracks,  the  company  is  guilty  of 
negligence  in  not  providing  some  precaution  to 
guard  against  aoddents  from  the  moving  of  the 
cars. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  269,  270.] 

2.  Same— Contributory   Negmqence— Ques- 
tions for  Jury. 

Where  It  ham  been  a  custom  for  10  years, 
with  knowledge  of  a  railroad,  for  its  employes 
to  pass  from  their  place  of  work  to  their  homes 
across  a  large  number  of  the  company's  tracks, 
and,  when  necessary,  to  pass  through,  over,  or 
under  cars  blocking  the  way,  an  employ^,  who 
in  taking  the  customary  way  home  was  killed 
while  passing  between  two  cars  which  blocked 
the  way,  was  not  negligent  as  a  matter  of  law. 

S3)d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
84,  Master  and  Servant,  fi§  1089-1132.] 

Brown,  J.,  dissenting. 

Appeal  from  Superior  Court,  Rowan  Coun- 
ty ;  Moore,  Judge. 

Action  by  H.  H.  Beck  against  the  Southern 
Railway  Cbmpany.  From  a  judgment  of  dis- 
missal, plaintiff  appeals.  Judgment  set  aside, 
and  new  trial  granted. 

Action  to  recover  damages  of  defendant  for 
the  negligent  killing  of  plaintiff's  Intestate, 
who  was  an  employ^  of  defendant  in  the  ca- 
pacity of  tool  carrier  In  Its  machine  shops  at 
Spencer,  N.  C.  Said  Intestate  was  a  boy 
about  16  years  old,  and  worked  for  defendant 
of  nights  in  the  capacity  aforementioned.  De- 
fendant's shops,  and  about  40  tracks,  are  be- 
tween the  two  towns — Spencer  and  East 
Spencer — ^and  several  thousand  people  live 
on  each  side  of  these  tracks,  and  about  1,- 
300  people  work  for  defendant  In  Its  shops 
and  on  its  yards.  It  was  the  custom  for  the 
people,  with  the  know;ledge  and  by  permission 
of  defendant,  working  for  the  defendant  and 
those  living  In  said  towns,  to  pass  over  these 
tracks  at  their  pleasure  and  In  the  perform- 
ance of  their  duties.  Defendant  provided 
two  walkways  or  crossings  over  its  tracks  for 
said  persons  to  cross,  and  for  the  past  10 
years  permitted  people  to  cross  thereover  In 
large  numbers — several  hundred  per  day — 
and  when  these  crossings  or  openings  were 
closed  or  blockaded  by  trains  or  cars,  defend- 
ant permitted  them  to  cross  said  tracks  by 
climbing  over,  under,  or  between  cars,  and 
this  has  been  the  custom  since  the  shops  were 
built  in  1896.  Said  intestate  lived  in  East 
Spencer,  and  his  usual  and  customary  way 
home,  together  with  all  persons  living  in  East 
Spencer,  was  to  cross  over  these  tracks.  The 
night  employ^  got  off  of  duty  about  7 
o'clock  a.  m.,  and  if  the  tracks  were  blockad- 
ed with  cars,  and  the  crossings  were  blockad- 
ed, intestate  and  others  went  to  their  homes 
by  passing  between,  over,  and  under  cars 
across  said  openings  or  crossings.  On  tho 
morning  in  question  when  said  intestate  was 
injured,  a  string  of  cars  was  standing  on  one 
of  these  tracks  known  as  the  lead  track,  and 
had  been  standing  there  for  several  hours, 
and  to  this  string  of  cars  were  other  cars 
attached  by  a  chain  which  left  a  space  of  sev- 
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oral  feet  The  first  car  which  was  chained 
to  the  string  of  cars  was  over  one  of  said 
crossings,  which  made  it  necessary  for  the 
intestate,  carrying  out  the  usual  custom,  to 
pass  under,  between,  or  oyer,  in  order  to  go 
his  usual  way  home.  This  string  of  cars  did 
not  have  any  engine  attached  to  it,  as  It  was 
standing  still,  and  there  was  no  watchman  or 
sentinel  at  said  crossing  or  at  any  place  on 
said  cars,  or  near  there,  to  give  warning  or 
notice  of  the  cars  being  put  In  motion,  and 
as  said  intestate  was  attempting  to  pass  be- 
tween the  two  cars  that  were  chained  togeth- 
er, without  warning  or  signal,  defendant 
caused  one  of  its  engines  to  be  suddenly  and 
violently  shoved  back  against  said  cars,  and 
Intestate  to  be  caught  therebetween  and  in- 
jured and  mashed,  from  which  injuries  he 
died.  The  car  that  was  chained  to  the  string 
of  cars  had  no  bumper  or  drawhead,  so  that, 
when  the  string  of  cars  was  shoved  back 
against  it,  there  was  no  space  left  between 
said  cars  where  Intestate  was  attempting  to 
pass  through.  At  the  close  of  the  evidence, 
the  motion  of  defendant  to  dismiss  was 
granted,  and  the  plaintiff  appealed. 

R.  Lee  Wright  and  P.  S.  Carlton,  for  ap- 
pellant.   T.  G.  Linn,  for  appellee. 

CLARK,  C.  J.  The  plaintiff  was  entitled  to 
have  this  cause  submitted  to  a  Jury. 

There  are  30  to  40  tracks  in  Spencer,  which 
are  almost  continuously  filled  with  cars,  more 
or  less.  The  railroad  company  has  1,300  op- 
eratives working  in  its  shops  and  yards,  and 
living  on  both  sides  of  the  railroad,  many  of 
whom  have  to  cross  these  tracks  daily  in 
going  from  their  homes  to  their  work  and  re- 
turning. The  defendant's  operatives  and  their 
families  and  attendant  population  constitute 
several  thousand  people.  These  operatives 
and  people,  or  many  of  them,  have  to  cross 
these  tracks  necessarily  very  often.  The  wit- 
ness whose  evidence  must  be  taken  as  true  on 
this  motion  says  that  several  hundred  people 
cross  these  tracks  daily,  and  for  10  years  the 
custom  has  always  been  to  go  through,  under, 
or  between  the  cars,  or  over  them,  whenever 
the  tracks  are  blocked.  The  defendant,  know- 
ing this  fact,  was  guilty  of  gross  negligence, 
in  that  it  did  not  provide  either  subway  or 
overhead  bridges,  or  at  least  lifting  bars, 
with  a  guard  at  each  passway.  The  latter 
course  was  ordered  (Brown,  J.)  in  Hickory 
V.  Railroad,  143  N.  C.  451,  55  S.  E.  840,  where 
there  was  only  one  track.  Here  there  are  40. 
This  is  a  necessary  precaution,  and,  no  pre- 
caution of  any  kind  being  provided,  accidents 
such  as  this  must  necessarily  occur.  It  was 
also  negligence,  as  this  court  has  over  and 
again  declared,  to  attach  the  engine  to  this 
dead  string  of  cars,  and  suddenly  run  them 
backwards,  without  warning  or  signal  or 
any  one  on  the  rear  of  the  train  to  give  no- 
tice. Ray  V.  Railroad,  141  N.  C.  84,  53  S.  B. 
622;  Hudson  v.  Railroad,  142  N.  O.  202,  55 
S.  E.  103.    There  being  no  bumper  or  draw- 


head  when  the  plalntifiTs  intestate  was  caught 
between  the  cars,  by  the  sudden  pushing  back 
of  the  dead  string  of  cars,  he  could  not  im»- 
slbly  escape. 

This  being  a  nonsuit,  it  Is  not  necessary  to 
set  out  all  the  testimony,  but  only  so  much 
as  will  show,  "with  the  most  favorable  infer- 
ences which  a  Jury  would  be  authorized  to 
draw  from  It,"  that  there  -was  enough  evi- 
dence to  entitle  the  plaintiff  to  his  constitu- 
tional privilege  of  a  trial  by  jury.  The  fol- 
lowing are  verbatim  extracts  from  the  testi- 
mony: 

The  plaintiff  testified,  in  part:  ''There  are 
two  towns  at  Spencer;  one  on  the  east  and 
one  on  the  west  side  of  the  railroad  tracks. 
And  the  shops  are  between  the  two  towns. 
I  worked  at  the  shops.  About  1.300  people 
are  employed  there.  I  guess  400  or  500  of 
the  employes  live  on  the  east  side  of  the 
railroad  tracks.  About  800  live  on  the  west 
side.  The  population  of  East  Spencer  is 
about  500.  The  custom  of  those  who  live 
on  the  east  side  of  the  railroad,  in  going  to 
the  shops.  Is  to  cross  the  tracks  to  get  to  the 
shops  to  work.  There  are  between  30  and 
40  tracks  there.  I  have  seen  people  going 
to  and  coming  from  their  work  across  these 
tracks  In  great  numbers.  I  know  about 
where  Grubb  was  injured.  There  is  an  open- 
ing leading  from  the  carpenter's  shop  as 
far  as  the  shed  goes.  There  is  a  plank  walk- 
way  that  leads  to  the  carpenter's  shop.  It 
is  used,  by  people  to  walk  across  and  to  roll 
hand  cars  across  the  tracks.  The  opening 
runs  north  and  south.  If  cars  are  on  the 
tracks  across  this  opening,  people  have  to 
climb  over  or  under  or  through  or  go  around 
the  cars." 

Lee  Ketchie  testified,  in  part:  "I  lived  on 
the  east  side  of  the  railroad  during  the  3 
years  and  11  months  preceding  November  25, 
1905.  I  had  to  cross  the  lower  end  of  freight 
yard,  and  also  shop  yard.  In  order  to  get  to 
my  work.  I  know  what  the  custom  of  the 
defendant's  employes  in  going  to  and  from 
their  work  was.  This  custom  has  existed 
ever  since  the  shops  were  built  in  the  sprhrig 
of  1896.  The  custon)  was  to  cross  the  freight 
yard  and  to  go  through,  under,  or  between 
the  cars,  or  over  the  top  of  them.  As  a  gen- 
eral thing,  people  going  from  East  to  West 
Spencer  go  across  the  yard.  This  custom 
has  prevailed  since  the  shops  were  built. 
Several  hundred  people  went  backward  and 
forward  daily  at  the  time  the  intestate  was 
hurt  and  l>efore.  The  defendant's  employes 
have  to  cross  through  between  the  cars,  or 
over  them,  to  get  to  their  work.  My  duties 
often  required  me  to  work  in  the  yard ;  others 
were  required  to  work  in  the  yard.  We  had 
to  go  from  the  carpenter  shop  to  the  yard 
down  through  the  opening  to  the  carpenter 
shop.  There  was  another  opening  south  of 
the  opening  to  the  carpenter  shop.  It  leads 
from  the  car  shops  across  the  other  tracks. 
The  tracks  of  the  opening  are  laid  the  same 
distance  apart  as  the  railroad  tracks.    Both 
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ot  these  openin^^  run  east  and  west  through 
the  sheds.  The  railroad  tracks  cross  these 
openings  and  run  north  and  south.  When 
the  openings  are  filled  with  cars  or  trains, 
the  workmen  go  to  their  work  by  crossing  the 
cars,  or  going  over  or  between,  them.  This 
is  so  to  a  great  extent.  The  crossings  are 
constantly  blocked  mornings  and  eyenlngs 
and  several  times  a  day.  They  were  usually 
blocked  in  the  mornings  when  we  went  to 
work.  They  were  frequently  blocked  about 
quitting  time  in  the  afternoon.  The  men, 
to  get  to  their  homes,  had  to  cross  the  line  of 
cars,  or  go  a  considerable  distance  around 
them.  Those  who  went  home  to  dinner  had 
to  cross  these  tracks  and  go  out  across  the 
freight  yard.  People  could  not  have  gone 
around  and  gotten  their  dinners  and  gotten 
back  in  time  to  work.  I  have  seen  the  fore- 
men crawl  through  cars  and  under  cars  num- 
bers of  times.  November  25,  1905,  I  was  at 
the  shops  right  near  where  the  intestate  was 
injured.  It  would  not  exceed  50  or  60  feet 
from  where  I  was  to  where  the  intestate  was 
injured.  He  was  between  two  of  the  cars 
standing  on  the  shop  lead  track.  He  was  go- 
ing toward  East  Spencer,  east  from  the  car- 
penter shop.  The  intestate  was  injured  on 
track  No.  8,  called  the  *shop  lead  track.*  Be- 
fore he  started  to  cross  going  east,  there  was 
a  string  of  cars  on  this  track.  They  were 
there  that  morning  as  I  went  to  work  at  7 
o'clock.  He  was  injured  Just  a  little  after 
8  o'clock.  Between  7  o'clock  and  the  time 
the  intestate  was  injured  the  cars  stood  still. 
If  there  was  an  engine  to  the  cars  I  did  not 
see  it  An  engine  was  finally  attached  to  the 
north  end  of  the  string  of  cars.  The  string  of 
cars  stood  across  the  opening.  About  four  of 
the  cars  were  south  of  the  opening.  The 
opening  was  shut  up  and  impassable,  unless 
you  went  between  the  cars  or  under  them. 
The  middle  of  the  car  was  on  the  crossing 
(opening).  Cars  were  attached  to  each  end  of 
that  car.  The  intestate  was  caught  between 
the  cars  about  one-half  car  length  north  of 
the  opening.  I  suppose  he  went  to  the  near- 
est place  to  go  between  the  cars.  The  place 
where  he  was  caught  was  15  or  20  feet  from 
the  crossing  (opening).  I  saw  where  the  cars 
were  when  the  engine  was  attached  to  them. 
I  was  on  track  No.  9,  two  car  lengths  from 
where  Grubb  was  hurt  It  was  about  60 
feet  from  where  he  was  hurt  I  was  about 
40  feet  nearer  the  engine  than  he  was.  I 
could  not  see  the  engine  when  it  was  attach- 
ed to  the  cars.  It  was  down  in  the  lower 
(north)  part  of  the  yard  around  a  curve. 
The  tracks  east  of  the  lead  track  which  run 
into  the  lead  track  were  filled  with  cars. 
They  went  out  to  within  a  short  distance  of 
the  leaa  track.  They  could  not  see  the  en- 
gine from  their  side.  It  was  impossible  for 
Grubb  to  see  the  engine  from  where  he  stood. 
I  saw  the  cars  he  was  caught  between.  One 
of  them  had  the  drawhead  out  and  they  were 
chained  together.  The  one  farthest  north 
had  the  drawhead  and  bumpers  out    It  was 


chained  to  car  behind  it  There  were  b**- 
tween  two  and  three  feet  between  the  cars  as 
they  were  cliained  together.  The  cars  came 
together  when  the  engine  pushed  cars  back, 
Grubb  was  between  two  cars  passing  over, 
and  was  caught  The  cars  could  not  have 
come  together  if  the  cars  bad  had  a  draw- 
head.  They  would  have  been  about  two  feet 
apart  There  was  no  flagman  on*  the  rear 
of  the  train  before  the  cars  were  shoved  back 
together.  There  was  no  flagman  or  sentinel 
on  the  ground  to  give  signals.  There  was  no 
watchman  nor  sentinel  at  either  of  these 
openings  or  crossings.  No  signal  was  given 
that  I  heard.  If  the  bell  of  the  engine  had 
been  ringing  as  it  was  attached  to  the  cars, 
it  could  have  been  heard  where  Grubb  was." 

As  this  witness  stated:  That  this  "string 
of  cars"  had  been  on  the  track  since  7  o'clock. 
That  "If  there  was  an  engine  to  the  cars,  1 
did  not  see  it"  And,  further,  "an  engine 
was  finally  attached  to  the  north  end  of  the 
string  of  cars."  That  "I  (witness)  was  about 
40  feet  nearer  the  engine  than  he  (the  de- 
ceased) was.  I  could  not  see  the  engine  when 
It  was  attached  to  the  cars"— it  is  an  infer- 
ence the  jury  might  have  reasonably  drawn 
(and  is  therefore  to  be  considered  on  a  non- 
suit) that  this  string  of  cars  which  had  been 
standing  on  the  track  since  7  o'clock,  and  to 
which  he  did  not  see  any  engine,  was  a  dead 
string  of  cars,  and  that  the  sudden  attach- 
ment of  the  engine  and  being  run  back  with- 
out notice  or  signal  was  the  causa  causans 
of  the  death  of  plaintiflTs  intestate. 

The  plaintiflT's  intestate  was  a  boy  working 
on  the  night  shift  in  the  defendant's  shops  on 
the  west  side  of  these  40  tracks.  His  tour  of 
work  ended  at  7  a.  m.  He  then  had  to  return 
home  over  these  numerous  tracks,  as  he  lived 
on  the  east  side.  He  had  to  wash  up,  and 
possibly  may  have  remained  to  breakfast  or 
for  other  purposes,  so  that  it  was  after  8 
o'clock  when  he  started  home  across  these 
tracks,  as  he  and  others  residing  on  the 
east  side  were  accustomed  to  do.  There  is  no 
evidence  that  his  delay  made  it  any  more 
dangerous  than  if  he  had  crossed  sooner, 
after  7  o'clock.  He  found  a  string  of  dead 
cars  standing  still  on  one  of  the  tracks,  the 
rear  car  of  which  was  exactly  across  his 
usual  road  home.  Between  the  end  of  this 
car  and  a  disabled  car,  attached  to  the  rear 
car  by  a  chain,  there  was  an  interval  of  sev- 
eral feet  The  Intestate  attempted  to  pass 
through  this  interval.  He  thus  went  probably 
a  third  of  one  car's  length  out  of  the  direct 
road — one  witness  says  15  feet— to  clear  the 
car  standing  in  the  road.  The  string  of  cars 
were  dead  cars,  we  take  it  with  no  engine 
attached.  The  sudden  attachment  of  the 
engine,  which  was  done  around  a  curve  so 
that  the  intestate  did  not  see  it  attached,  and 
pushing  back  the  cars,  without  signal  or  any 
one  on  the  rear  to  give  notice,  it  would  soem 
was  the  proximate  cause,  and  not  the  conduct 
of  the  boy,  who  was  getting  across  these 
numerous  tracks  the  best  he  could,  as  he  and 
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8o  many  others  were  daily  required  to  do. 
If  there  was  any  contributory  negligence, 
whether  that  or  the  negligence  of  the  defend- 
ant was  the  proximate  cause  of  the  death  of 
the  boy  was  a  matter  which  should  be  pass- 
ed on  by  the  jury,  not  by  the  court. 

This  renders  it  unnecessary  to  consider  the 
other  exceptions  for  exclusion  of  evidence. 

The  Judgment  dismissing  the  action  is  set 
aside. 

New  trial. 

CONNOR,  J.  (concurring).  I  concur  In  the 
opinion  of  the  court  that  this  case  should 
have  gone  to  the  Jury.  While  there  are  some 
portions  of  the  evidence  not  entirely  clear 
in  respect  to  the  several  tracks  and  the  differ- 
ent  uses  to  which  they  were  put,  I  think 
that  it  appears,  with  sufficient  certainty,  that 
for  10  years  the  custom  had  prevailed  for 
the  employes  who  lived  on  either  side  of 
the  system  of  tracks  at  Spencer  to  pass  un- 
der, over,  and  between  the  cars  in  going  to 
and  returning  from  their  homes.  While  some 
provision  seems  to  have  been  made  for  walk- 
ways, it  appears  that  they  were  usually,  and 
on  this  occasion,  blocked  by  cars  standing 
on  and  across  them,  and  that  the  employ^ 
were  accustomed  to  go  under  or  between  the 
cars.  It  was  .the  duty  of  defendant  to  pro- 
vide a  sufficient  number  of  safe  and  clear 
walkways  for  the  use  of  its  employes.  If 
it  is  Impracticable  to  keep  them  at  all  times 
open,  guards  should  be  provided  to  protect 
persons  passing  under  or  between  the  cars, 
and  to  flag  engines  and  see  that  no  one  was 
passing  before  they  moved.  In  failing  to 
make  some  safe  way,  thus  endangering  the 
lives  of  more  than  a  thousand  people  whose 
duty  and  employment  subjected  them  to  dan- 
ger, there  was  negligence,  or,  at  least,  evi- 
dence thereof  fit  for  the  consideration  of  the 
Jury.  I,  of  coiuise,  concede  that  ordinarily 
it  Is  gross  negligence  to  go  between  cars  with 
an  engine  attached,  and,  in  the  absence  of 
some  satisfactory  explanation,  will  bar  a  re- 
covery; but  the  evidence  here  tends  to  show 
that  the  plaintiff's  intestate,  a  young  boy,  in 
going  between  the  cars,  did  as  all  others 
similarly  situated;  that  he  was  acting  in  ac- 
cordance with  a  general  custom  which  had 
existed  for  10  years.  I  do  not  think  that, 
under  the  circumstances,  it  can  be  said  that, 
as  a  conclusion  of  law,  he  was  negligent 
The  question  is  for  the  Jury.  I  forbear  dis- 
cussing the  evidence,  for  the  reason  that,  as 
the  case  goes  back  for  a  new  trial,  other  evi- 
dence may  be  produced.  I  would  not  care, 
with  my  limited  knowledge  and  observation, 
to  express  an  opinion  in  regard  to  the  man- 
ner in  which  a  safe  way  should  be  provided 
for  the  employes  to  pass  over  the  tracks  in 
the  defendant's  yard  at  Spencer.  It  is  to 
be  regretted  that  more  attention  is  not  given 
by  both  employer  and  employ^  to  secure  in 
the  largest  practicable  degree  the  lives  and 
limbs  of  employes  in  the  service  of  railroads. 
Both  humanity  and  interest  demand  that  the 


danger  to  which  men  engaged  in  this  useful, 
and  in  a  large  sense  public,  service,  shall  be 
reduced  to  the  lowest  possible  point  Neces- 
sarily, there  are  dangers  incident  to  work 
upon  a  large  train  yard  like  this;  but  it 
would  seem  that,  if  hundreds  of  men  are 
to  continue  to  pass  under,  over,  and  between 
cars,  in  the  discharge  of  their  duties,  some 
precautionary  method  should  be  found  to 
protect  them  from  the  danger  of  the  cars 
being  suddenly  moved  without  warning. 

WALKER,  J.,  concurs  in  this  opinion. 

BROWN,  J.  (dissenting).  Being  fully  con- 
vinced that  Ills  honor.  Judge  Moore,  who 
tried  this  case  below,  committed  no  error  In 
granting  the  motion  to  nonsuit,  I  feel  it 
my  duty  to  witlihold  my  consent  to  the  judg- 
ment of  the  majority  in  overruling  him.  As 
the  facts  are  not  fully  stated  in  the  opin- 
ion of  the  court,  I  will  state  them  by  quoting 
from  the  testimony  of  plaintiff  himself  and 
his  witnesses.  1:he  plaintiff's  intestate  was 
a  tool  boy  17  years  of  age  employed  at  night 
in  defendant's  shops  at  Spencer.  He  came 
off  duty  at  7  o'clock  a.  m.,  November  25, 1905, 
and  a  little  after  8  o'clock  started  across  de- 
fendant's repair  yards.  Finding  a  train  of 
crippled  cars  in  his  way,  he  attempted  to 
climb  over  the  connecting  chains  which  fas- 
tened one  car  to  another,  and  Just  then  the 
engine  backed,  and  he  was  crushed  and  kill- 
ed. The  repair  shops  at  Spencer,  according 
to  the  map  filed  in  the  record,  consist  of  a 
very  long  building  constructed  parallel  with 
the  tracks  laid  through  the  yard.  There  are 
some  30  or  40  railway  tracks  in  front  of  this 
building,  between  it  and  East  Spencer. 
There  are  two  towns  at  Spencer,  one  on  the 
east  and  one  on  the  west  side  of  the  tracks, 
and  they  are  called  East  Spencer  and  West 
Spencer.  The  "shops,"  as  the  long  building 
and  its  appurtenant  buildings  are  called,  are 
between  the  two  towns  and  on  the  west  side 
of  the  tracks.  There  are  1,300  employ^  In 
the  shops.  About  500  of  them  live  in  Blast 
Spencer  and  800  in  West  Spencer.  The  cus- 
tom of  those  living  in  East  Spencer  is  to 
cross  the  tracks  at  nearest  place  to  get  to 
the  shops  to  work.  The  plaintiff  testifies: 
"I  have  seen  people  going  to  and  coming 
from  their  work  cross  these  tracks  In  great 
numbers."  He  further  says:  "I  know  about 
where  Grubb  was  injured.  There  Is  an  open- 
ing leading  from  the  carpenter's  shop  as 
far  as  the  shed  goes.  There  is  a  plank  walk- 
way that  leads  to  the  carpenter's  shop.  It 
is  used  by  people  to.  walk  across  and  to  roll 
hand  cars  across  the  tracks.  The  opening 
runs  north  and  south.  If  cars  are  on  tbe 
tracks  across  this  opening,  people  have  to 
climb  over  or  under,  or  through,  or  go  around 
the  ears."  In  reference  to  this  custom  of 
crossing  the  yard  tracks,  another  of  plaintiff's 
witnesses  testified:  "People  crossed  the  yard 
most  any  place  where  they  got  to  it.  The 
carmen  crossed   in  front  of  the   carpenter 
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■hop,  and  others  at  other  places.  People 
who  were  not  employed  by  defendant  crossed 
the  yard  wherever  they  came  to  it  I  don't 
know  what  the  plaintitTs  intestate  was  doing 
there  that  morning.  The  night  men  got  off  at 
7  o'clock  in  the  morning."  The  witnesses  all 
concur  In  the  statement,  overlooked  in  the 
majority  opinion,  that  defendant  has  con> 
structed  a  good  plank  walk  all  around  the 
repair  yard  for  the  use  of  their  operatives, 
by  which  it  is  perfectly  safe,  although  a  very 
little  further  In  distance,  to  go  from  East 
Spencer  to  West  Spencer  and  to  and  from 
the  shops.  The  evidence  also  shows  that 
the  employes  who  live  in  Bast  Spencer  will 
not  take  the  extra  trouble  to  use  this  walk, 
but  cross  the  yards  at  no  particular  place, 
but  wherever  they  happen  to  come  to  them, 
regardless  of  walks  or  openings.  Witness 
Rufty  says:  ''It  Is  a  customary  rule,  and  has 
been  for  a  long  time,  for  people  who  woilr 
for  the  defendant,  also  for  employes  of  the 
defendant,  to  cross  the  tracks  there.  They 
go  the  nearest  way  to  their  work.  I  sup- 
pose 200  people  cross  the  tracks  dally."  The 
same  witness  further  says:  ''There  is  a  per- 
fectly safe  way  to  go  to  the  depot  and  cross 
outside  of  the  fence.*'  It  seems  that  the  rail- 
road depot  is  in  East  Spencer. 

1.  As  the  entire  evidence,  as  I  shall  attempt 
to  show,  presents  a  "bald  case"  of  contribu- 
tory negligence,  it  is  unnecessary  to  discuss 
the  alleged  negligence  of  the  defendant  in  not 
ringing  the  engine  bell  and  not  having  a  man 
on  the  end  of  the  train  or  a  guard  at  the 
crossing.  The  boy  was  not  killed  by  the  end 
of  the  train  backing  on  him  on  the  cross- 
ing, but  by  clhnbing  in  between  two  crippled 
cars  of  the  train  which  were  coupled  togeth- 
er by  chains,  some  four  or  five  cars  from  the 
end,  rather  than  walk  the  short  distance 
around  the  rear  of  the  train.  Had  a  watch- 
man been  at  the  crossing,  he  could  have  done 
no  more  than  tell  the  intestate  exactly  what 
was  before  his  eyes,  vis.,  that  a  train  of 
cars  blocked  the  crossing,  and  that  it  was 
dangerous  to  climb  between  them.  The  watch- 
man was  not  required,  nor  had  he  the  legal 
authority,  to  catch  the  intestate  and  hold  him 
to  prevent  his  crossing.  The  evidence  shows 
that  he  was  an  intelligent,  smart  boy.  He 
was  not  on  duty  at  the  time,  nor  going  to  or 
returning  from  his  work ;  but,  assuming  that 
he  was,  I  can  see  no  reason  why  the  defend- 
ant's other  servants  should  have  been  on  the 
lookout  for  him  or  required  to  anticipate  so 
dangerous  an  act  As  to  the  custom  of  the 
employes  to  go  to  and  from  their  homes  by 
crossing  the  tracks  wherever  they  came  to 
them,  I  fail  to  see  by  what  means  the  defend- 
ant can  break  it  up  or  guard  against  injury 
or  any  evidence  that  defendant  assented  to 
it  We  should  bear  in  mind  that  these  tracks 
are  not  crossed  by  public  crossings,  nor  trav- 
ersed by  regular  passing  trains.  They  are  the 
multitudinous  switch  tracks  of  the  defend- 
ant's repair  yards.  The  crossings  must  neces- 
sarily be  blocked  by  crippled  cars,  and  those 


cars  Just  out  of  the  shops,  and,  when  they 
are  so  blocked,  the  anployte  can  easily  see 
it,  and  it  is  their  plain  duty  to  take  the  some- 
what longer  plank  walk  around  the  yard  pro- 
vided by  the  company  for  Just  such  condi- 
tions, and  which  is  not  intersected  by  these 
numerous  but  necessary  tracks,  and  which  is 
admittedly  free  from  all  danger.  The  evi- 
dence shows  that  the  workmen  do  not  cross 
the  yard  tracks  at  any  particular  places,  but 
wherever  they  happen  to  come  to  them,  and, 
as  witness  Rufty  says:  "They  go  the  near- 
est way  to  their  work."  This  is  human  na- 
ture, and  others,  besides  the  plaintiiTs  intes- 
tate, have  unfortunately  come  to  grief  by  tak- 
ing short  cuts  in  order  to  save  a  few  minutes' 
time.  1  do  not  see  what  the  company  could 
do  to  break  up  this  imprudent  habit  of  500 
employ^  unless  it  could  put  each  one  under 
guard,  and  force  him  to  follow  the  "safe  and  ' 
narrow  way"  that  leads  to  safety,  and  this  it 
has  no  power  to  do.  Grossing  the  repair 
yard  of  a  great  railway  system,  at  any  point, 
with  its  network  of  tracks,  and  labyrinth  of 
cars  and  engines,  is  a  dangerous  venture  at 
best,  and  no  one  knows  it  better  than  its  em- 
ployes. The  trouble  is  th^  become  so  habit- 
uated to  their  hazardous  but  necessary  work 
that  they  become  indifferent  to  danger,  and 
sometimes  incur  needless  risks  which  no  one 
else  would  think  of  taking.  My  observation 
is  that  railway  men,  as  a  class,  are  a  very 
fine  type  of  our  race,  gifted  with  as  much 
good  sense  and  natural  prudence  as  most  of 
us ;  but,  from  constant  familiarity  with  dan- 
ger, the  best  of  men  became  inured  to  and 
careless  of  it  The  railway  company  cannot 
correct  this  tendency,  and,  under  the  ruling  in 
this  case,  it  has  to  pay  for  the  consequences, 
however  unable  to  prevent  them. 

2.  The  conduct  of  plaintiff's  intestate,  as 
proven  by  plaintiflTs  own  witnesses,  shows 
such  a  reckless  disregard  for  his  own  safety 
that  under  the  well-settled  principles  of  law, 
he  ought  not  to  recover  on  his  own  showing. 
There  are  cases  where  the  court  must,  as  mat- 
ter of  law,  declare  that  an  act  constitutes  neg- 
ligence. When  the  facts  are  undisputed,  and 
lead  to  but  one  inference,  the  question  wheth- 
er there  was  or  was  not  negligence  is  one  of 
law.  This  is  such  a  case.  According  to  wit- 
ness Ketchie,  the  plaintiff's  intestate  was  in- 
jured on  track  No.  8,  called  the  ''shop  lead 
track  "  while  he  was  going  east  There  was 
a  string  of  cars  on  this  track,  and  some  of 
the  cars  were  across  the  opening,  rendering 
it  impassable  unless  by  going  between,  under, 
or  around  the  cars.  An  engine  was  attach- 
ed to  the  north  end  of  the  cars.  When  the 
boy  Grubbs  came  along,  he  did  not  look  for 
any  opening,  and  would  not  take  the  trouble 
to  walk  100  feet  around  the  end  of  the  train, 
which  all  the  evidence  shows  he  could  easily 
have  done;  but  instead  of  doing  what  was 
so  obviously  his  duty,  with  any  sort  of  re- 
gard for  his  own  safety,  he  went  to  the  near- 
est place  to  go  between  the  cars,  without  seek- 
ing to  ascertain  if  an  engine  was  attached  to 
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tlie  train.  Ketchle  testifies:  "I  suppose  He 
went  to  the  nearest  place  to  go  between  the 
cars.  The  place  where  he  was  caught  was 
15  or  20  feet  from  the  crossing  (opening).  1 
saw  where  the  cars  were  when  the  engine  was 
attached  to  them."  Again:  "The  string  of 
cars  stood  across  the  opening.  About  four  of 
the  cars  were  south  of  the  opening."  Ketchle 
further  states  that  the  yards  and  tracks  were 
frequently  crowded  with  cars  about  "quitting 
time,"  and  "the  employes  had  to  cross  the 
line  of  cars  or  take  the  longer  route  home 
by  the  plank  walk." 

There  is  a  cinder  path  made  for  the  use  of 
workmen  alongside  this  "lead  track,"  In  cross- 
ing which  Grubb  was  hart,  and  in  reference 
to  which  plaintiff,  who  was  himself  a  work- 
man at  the  shops,  testifies:  "I  don't  know 
whether  the  intestate  was  going  In  or  com- 
ing out  when  he  was  hurt  It  is  not  safe  to 
cross  the  railroad  anywhere.  It  would  have 
been  safer  for  Grubb  to  have  walked  down 
the  cinder  path  than  to  have  crawled  between 
or  climbed  oyer  the  cars.  There  was  a  safer 
way  for  him  to  get  out  of  the  yard  than  tx> 
crawl  between  or  under  the  cars.  I  don't 
know  whether  Grubb  worked  during  the  day 
or  during  the  night  He  was  a  tool  carrier  m 
the  machine  shop.  There  are  two  walkwaya 
I  don't  know  the  distance  apart  If  the  walk- 
ways were  not  blocked  with  cars,  it  would  have 
been  safer  to  go  by  them.  People  do  go  un- 
der and  between  the  cars.  It  would  have 
been  safer  to  go  around  them."  On  redirect 
examination,  this  witness  testified  as  follower 
"Opening  that  crosses  the  track  is  the  width 
of  the  railroad  tracks.  There  is  a  plank 
walkway  there  for  people  to  walk  on  going  to 
and  from  work  across  the  lead  and  other 
tracks.  People  use  this."  The  intestate,  be- 
ing a  workman,  was  fixed  with  knowledge  of 
the  dangers  attending  crossing  this  lead  track, 
especially,  for  Ketchle  testifies:  "They  are 
constantly  shifting  cars  on  the  lead  track, 
and  defendant  will  not  allow  cars  to  be  fiag- 
ged  on  the  lead  track.  They  flag  cars  on  the 
other  tracks  to  indicate  that  they  are  not  to 
be  moved."  Again:  '"They  run  crippled  cars 
in  on  the  lead  track  f6r  the  purpose  of  shift- 
ing them  to  the  other  tracks  to  be  repaired. 
They  are  usually  loaded  cars.  The  drawhead 
was  pulled  out  of  the  car,  and  when  the  cars 
came  together  the  drawhead  on  the  other  car 
went  between  the  draft  timbers  of  the  crippled 
car,  and  the  cars  came  close  together.  Any 
one  could  see  that  they  would  come  close  to- 
gether. Grubb  could  see  this."  Again:  "I 
suppose  it  would  have  been  safer  for  Grubb  to 
have  crossed  over  the  top  of  a  car.  It  was 
not  as  dangerous  to  go  over  the  top  as  be- 
tween the  cars."  I  quote  these  extracts  from 
the  testimony  to  show  that  it  was  perfectly 
obvious  to  the  intestate  that  he  was  incurring 
an  extra  and  extremely  dangerous  risk  in  at- 
tempting to  cross  between  crippled  cars  con- 
nected by  chains  only,  without  bumpers  to 
keep  them  apart  and  on  a  track  where  neces- 
sary shifting  was  constantly  going  on«    He 


knowhigly  took  his  life  in  his  bands  when  he 
did  it  and  rushed  on  danger  with  his  eyes 
open.  To  show  that  Grubb  liad  a  perfectly 
safe  way  which  a  rational  being  of  ordinary 
prudence  should  have  taken,  I  quote  again 
from  Ketchle:  "There  was  a  plank  walk  all 
around  the  yard.  It  would  have  been  safer  to 
go  around  the  yard  than  through  it  *  ♦  • 
Grubb  would  have  had  to  walk  100  feet 
around  this  string  of  cars  to  have  gone  a  per- 
fectly safe  way."  Again:  "If  Grubb  had 
gone  to  the  rear  (south)  of  the  line  of  cars, 
and  around  them,  he  would  have  had  a  per- 
fectly safe  way  to  go."  Again:  "If  Grubb 
had  gone  around  Uie  rear  of  the  string  of 
cars,  there  were  no  cars  between  the  sheds 
which  he  would  have  had  to  go  between." 
Again  same  witness  reiterates:  "There  was 
a  perfectly  safe  way  for  Grubb  to  have  gone." 
The  only  witnesses  examined  in  the  case, 
except  one  character  witness,  were  the  wit- 
nesses whose  testimony  I  have  quoted  from. 
The  defendant  offered  no  evidence. 

It  is  manifest  that  the  plaintiff's  intestate 
had  two  safe  ways  to  get  to  his  home;  one 
by  the  plank  walk  leading  around  the  end 
of  the  yard  tracks,  provided  by  defendant 
for  his  use,  and  used  by  many  workmen,  and 
the  other  by  taking  the  trouble  to  walk  100 
feet  around  the  south  end  of  the  train  of 
cars  then  standing  across  the  lead  track. 
At  common  law  the  master  is  required  and 
impliedly  agrees  to  provide  reasonably  safe 
premises  and  places  in  and  about  which  the 
servant  is  required  to  work  and  reasonably 
safe  and  suitable  machinery  and  tools  to 
work  with ;  but  it  is  equally  well  settled,  as 
said  by  Justice  Connor  for  this  court  unani- 
mously, "that  where  there  is  a  safe  and  a 
dangerous  method  available  for  the  perform- 
ance of  the  work  In  hand,  and  the  servant 
selects  the  latter  method  with  actual  knowl- 
edge of  the  fact  that  it  is  dangerous,  he  can- 
not recover."  Covington  v.  Furnitnre  Co., 
188  N.  C.  37a  60  S.  B.  761 ;  Home  v.  Pow- 
er Co.,  141  N.  O.  50,  53  S.  B.  658.  And,  as 
again  said  by  the  same  learned  Judge :  "He 
should  not  have  taken  chances  in  the  pres- 
ence of  an  obvious,  apparent  and  well-known 
danger.  If  he  did  so,  and  was  hurt  he  can- 
not cast  upon  his  employer  the  blame  or  re- 
sponsibility." Elmore  v.  Railway,  132  N. 
C.  865,  44  S.  B.  620.  In  Whitson  v.  Wrwin, 
134  N.  C.  at  page  86.  46  S.  B.  17,  Justice 
Walker  states  the  law  to  same  effect  The 
master  is,  of  course,  required  only  to  provide 
means  and  premises  as  reasonably  safe  as 
the  nature  of  the  employment  will  permit 
One  who  works  in  railroad  shops,  repairing 
yards,  or  in  a  powder  mill,  cannot  be  made 
as  safe  as  he  who  clerks  in  a  store  or  works 
on  a  farm.  The  evidence  shows  that  tlie  de- 
fendant met  all  the  requirements  so  far  as 
providing  a  safe  way  of  ingress  and  egress, 
which  the  intestate  deliberately  declined  to 
use,  but  pursued  a  course  of  the  m<»t  ob- 
vious danger.  It  is  said  that  such  was  the 
custom.     I  answer  that  no  reasonable  per- 


N.C.) 


BECK  v.  SOUTHERN  RY.  CO. 


1021 


son  is  ever  justified  in  following  a  custom 
whlcli  is  attended  with  such  imminent  dan- 
ger to  life  and  limb,  and  it  ought  not  to 
protect  him  from  the  consequences  of  his 
own  act.    It  is  a  custom  the  defendant  can- 
not Justly  be  said  to  countenance  because  it 
had  no  means  to  stop  it    And,  again,  there 
is  no  evidence  that  any  other  employ^  ever 
went  between  two  crippled  cars  which  were 
chained  together  on  this  lead  track  without 
bumpers;    the  absence  of  such  bxmipers  ren- 
dering him  liable  to  be  crushed  in  an  in- 
stant— much  less  that  there  is  such  a  custom 
in  vogue  among  all  the  servants  of  defendant 
We  have  held  that,  where  a  servant  chooses 
to  do  his  work  by  a  dangerous  method,  con- 
trary to  the  directions  of  his  master,  the 
master  is  not   liable   for  injury  sustained, 
whether  the  danger  be  obvious  or  not.    Whit- 
son  V.  Wrenn,  134  N.  C.  86,  46  S.  B.  17.    With 
bow  much  greater  force  should  that  rule  ap- 
ply to  a  case  like  this,  where  the  danger  of 
the  act  stared  the  servant  in  the  face.    In  a 
similar  case  to  this,  where  the  injured  party 
passed  between  the  cars  of  a  train  at  the  di- 
rection of  a  brakeman,  the  Supreme  Court 
of  Indiana  declared  it  to  be  an  act  attended 
with  such  obvious  and  extreme  danger  as  to 
bar  a  recovery.    The  court  says :  "It  will  not 
avail   the  plaintiff  that   he   was   not  fully 
aware  of  his  danger,  for  a  plaintiff  is  bound 
to  know  the  extent  of  the  danger  in  cases 
like  this,  where  the  hazard  is  apparent  to  a 
reasonably  prudent  man.    A  man  must  use 
bis  senses,  and  is  not  excused  when  he  fails 
to  discover  the  danger  if  he  has  made  no  at- 
tempt to   employ   the  faculties  nature  has 
given  him."     Railroad  v.  Plnchln,  112  Ind. 
695, 18  N.  B.  677.    The  principle  Is  laid  down 
in  innumerable  cases,  with  undeviating  uni- 
formity, that  one  who  attempts  to  cross  the 
track  between  the  cars  of  a  train,  which  he 
either  knows,  or  might  know  by  observation 
and  use  of  his  natural  faculties,  is  likely  to 
move  at  any  moment,  is  guilty  of  such  gross 
negligence,  if  not  recklessness,  that  he  can* 
not  recover  if  injured.    Railroad  v.  Pinchin, 
supra;    Railroad  v.  Henderson,  43  Pa.  449; 
Railroad  v.  Kendrick,  40  Miss.  374,  90  Am. 
Dec.  332 ;    Beach,  Cont  Neg.  40-258.    "It  Is 
a  danger  so  Immediate  and  so  great  that  he 
must  not  incur  it"    Ranch  v.  Lloyd,  31  Pa. 
858,  72  Am.  Dec.  747 ;   Railroad  v.  Copeland, 
61  Ala.  376 ;  Stillson  v.  Railroad,  67  Mo.  671 ; 
liewis  V.  Railroad,  38  Md.  588,  17  Am.  Rep. 
621 ;   Haldan  v.  Railroad,  30  U.  C.  C.  P.  89. 
The  case  of  Rumpel  v.  Railroad,  4  Idaho,  13, 
85  Pac.  700,  22  L,  R.  A,  730,  is  so  very  per- 
tinent that  I  quote  from  the  opinion :  "There 
was  nothing  to  hinder  the  plaintiff  passing 
around  the  cars  at  either  end  at  any  time, 
except  that   it  was  inconvenient,  and   took 
too  much  time.    He  could  have  passed  around 
the  train  by  walking  100  to  185  yards  and 
back.    Plaintiff  was  an  adult  and  in  posses- 
8ion   of    all    his    faculties."     The    Supreme 
Court   of  Georgia,   in   an    opinion   by   that 
eminent  Jurist  Chief  Justice  Bleckley,  holds 


that,  though  a  train  be  an  unauthorized  ob- 
struction of  a  public  highway,  a  person  at- 
tempting to  pass  between  the  cars,  if  injured, 
is  barred  from  recovery.  The  court  says: 
"Nevertheless,  Instead  of  waiting  for  the 
train  to  get  out  of  the  way,  or  attempting  to 
go  around  it,  he  voluntarily,  and  without 
warning  any  one  of  his  intention,  exposed 
himself  between  the  cars,"  etc.  In  Lewis  v. 
Railroad,  supra,  the  Supreme  Court  of  Mary- 
.  land  declares  an  act,  somewhat  similar  to 
the  one  we  are  considering,  "such  a  glaring 
act  of  carelessness  as  to  amount  in  law  to 
contributory  negligence." 

It  is  urged  that  the  train  of  cars  had  been 
backed  across  the  crossing,  and  therefore 
plaintiff's  intestate  was  excusable  for  his 
attempt  to  pass.  We  must  remember  that 
the  crossing  was  in  the  private  switching 
yards  of  depot  and  across  the  main  lead 
track,  where  switching  was  constantly  going 
on  day  and  night,  so  much  so  that  "flagged 
cars,"  intended  to  remain  stationary  for 
awhile,  are  not  allowed  on  that  track.  Under 
such  conditions,  blocking  the  crossings  is 
inevitable.  But  suppose  it  had  been  a  public 
crossing,  the  act  of  plaintiff's  intestate  was 
unwarranted.  In  a  case  almost  identical, 
the  Supreme  Court  of  Iowa  says:  "The  ac- 
tual use  of  a  railroad  company  of  its  tracks, 
so  long  as  in  use,  Is  a  suspension  of  the  right 
of  the  public  to  cross,  and  one  injured  in  at- 
tempting to  cross  during  such  occupancy  can- 
not recover."  Wagner  v.  Railroad,  122  Iowa. 
360,  98  N.  W.  141.  In  Railroad  v.  Rylee,  87 
Oa.  491,  13  S.  B.  584,  13  L.  R.  A.  634,  the 
Supreme  Court  of  that  state  says:  "The 
placing  of  stationary  cars  in  its  yards  on  the 
tracks  where  people  are  accustomed  to  pasa 
is  notice  to  them  not  to  attempt  to  pass  while 
the  cars  remain,  and.  If  a  person  undertakes 
to  pass  under  the  cars,  he  does  it  at  his 
peril."  Again :  "In  a  railroad  yard  in  which 
there  are  several  tracks  in  continuous  use 
for  the  purpose  of  storing  and  switching  cars 
and  making 'up  trains,  and  the  like,  and 
where  the  dangerous  character  of  the  place 
is  manifest  and  obvious,  there  can  be  no 
implied  license  to  cross  the  tracks  either 
through  open  spaces  casually  left  between 
the  cars,  or  under  or  above  the  cars."  In 
Railroad  v.  Copeland,  61  Ala,  376,  Chief  Jus- 
tice Stone  characterizes  the  attempt  to  pass 
between  cars  of  a  train  coupled  together  as 
negligence  bordering  on  recklessness,  which 
bars  recovery  for  injuries  received. 

There  are  some  discrepancies  between  the 
facts  stated  in  the  opinion  and  the  record  as 
I  read  It,  which  I  will  note.  It  is  stated  that 
the  injury  occurred  "on  one  of  these  tracks 
known  as  the  dead  track."  All  the  evidence 
shows  it  occurred  on  the  lead  track,  a  "live 
track"  In  constant  use  for  switching  day  and 
night,  where  no  dead  or  flagged  cars  were 
allowed.  It  Is  further  stated  that  the  first 
car  which  was  chained  to  the  string  of  cars 
was  immediately  over  the  crossing,  which 
made  it  necessary  for  the  Intestate  to  pass 
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between  them.  The  testimony  of  Ketchie  and 
the  other  witnesses  distinctly  declares  that 
four  cars  were  south  of  the  crossing,  and  all 
the  others  north  of  it,  and  that  the  intestate 
did  not  cross  at  the  crossing,  but  20  feet 
from  it,  and  that  by  walking  100  feet  he  could 
easily  have  gone  around  the  end  of  the  train. 
It  is  said  that  no  engine  was  attached  to  the 
cars,  and  that  they  were  dead  cars;  that  is 
"flagged  cars,"  forbidden  to  be  moved.  The 
evidence  shows  they  were  disabled  loaded 
cars,  recently  run  in  the  yards  for  repairs 
with  no  flags  on  them,  and  on  the  lead  or 
live  track  in  constant  use,  and  that  the  engine 
was  attached,  but  around  the  curve,  and  not 
visible  to  deceased.  The  ruling  of  this  court 
that  It  was  negligence  to  have  no  bumper  or 
drawheads  on  these  cars  to  keep  them  apart, 
on  account  of  which  plaintiff  was  crushed, 
entirely  ignores  the  fact  that  the  drawheads 
had  recently  pulled  out,  and  the  cars  were 
then  brought  in  the  yards  for  repairs.  It  is 
a'  proposition  somewhat  novel,  to  say  the 
least,  that  the  defendant  is  negligent  for 
bringing  its  crippled  cars  into  its  repair  yards 
without  drawheads,  to  have  them  replaced, 
and  that,  if  the  absence  of  drawheads  causes 
injury  to  a  workman  in  the  yards,  the  com- 
pany is  liable.  It  is  not  contended  that  the 
engineer  saw  the  deceased  as  he  backed  his 
engine,  or  that  he  could  have  seen  him.  The 
deceased  attempted  to  cross  at- a  place  where 
he  knew  the  engineer  could  not  see  him,  and 
where  he  could  not  see  the  engineer.  He 
made  no  effort  to  ascertain  whether  an  engine 
was  attached  to  the  train  or  not  Instead 
of  looking  to  see  or  waiting  for  the  train  to 
be  moved,  or  going  around  it,  he  voluntarily, 
blindly,  and  needlessly  exposed  himself  be- 
tween the  cars  where  the  danger  was  open, 
visible,  and  threatening,  with  full  knowledge 
that  the  bumpers  were  gone,  and  that  the 
connecting  chains  could  not  keep  the  cars 
apart. 

To  sum  up  the  matter,  the  undisputed  evi- 
dence is  that  the  injury  occurred,  not  at  a 
station  where  passengers  were  received  or 
discharged,  but  in  the  shifting  yard  of  de- 
fendant, a  place  filled  with  tracks  and  cars, 
and  a  place  not  for  visitors  or  the  public, 
and  on  a  track  in  constant  and  continuous 
use  for  shifting  purposes.  The  track  was 
also  used  to  place  crippled  cars  so  as  to  shift 
them  to  other  tracks  to  be  repaired,  and 
cars  were  never  allowed  to  be  flagged  on  this 
track,  showing  that  defendant  Intended  this 
track  to  be  open  for  constant  use.  A  safe 
and  secure  way  was  provided  to  go  from  one 
side  of  the  yard  to  the  other.  Cinder  paths 
were  on  each  side  of  the  tracks,  a  plank  walk 
had  been  built  all  the  way  around  the  yard, 
affording  an  absolutely  safe  passway  for  em- 
ployes, a  fact  entirely  ignored  in  the  opinion 
of  the  court.  In  addition,  by  walking  100 
feet  around  the  end  of  the  string  of  cars,  de- 
ceased would  have  had  a  perfectly  safe  way 
to  cross  the  yard;  but,  instead  of  taking  a 
safe  course*  he  attempted  to  cross  between 


two  cars  chained  together,  where  any  one 
could  see  that  the  least  movement  from  eith- 
er end  of  the  train  would  cause  the  cars  to 
come  together  and  crush  him.  The  dangeroiu 
character  of  the  place  was  manifest  and  ob- 
vious to  any  one. 

The  unwavering  line  of  authorities  declare 
such  conduct  to  bar  recovery  for  injury  sns- 
talned.  As  the  majority  of  this  court  think 
otherwise,  it  is  to  be  regretted  that  no  ao- 
thority  is  cited  to  sustain  their  view. 
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HARTON  V.  FOREST  CITY  TELEPHONE 
OO. 

(Supreme  Court  of  North  Carolina.     Dec.  16, 
1907.) 

1.  Telephones  —  Poles  —  Repaib  —  Negli- 
gence. 

It  is  negligence  for  a  telephone  company  to 
fail  to  repair  a  pole  after  six  or  seven  days' 
notice  of  its  dangerous  condition. 

tEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Telegraphs  and  Telephones,  §  9.] 

2.  Same— Duty. 

A  telephone  company  must  exercise  a  higli 
degree  of  care  to  select  sound  poles  and  to  place 
them  securely  to  prevent  their  fall  under  ordi- 
nary conditions,  having  regard  to  the  eflfect  of 
rain  and  frost  loosening  the  ground,  and  pre> 
vailing  winds  blowing  them  down,  and  most  exer- 
cise like  care  in  mamtaining  and  inspecting  the 
poles;  the  duty  as  to  inspection  being  aMected 
by  the  character  of  soil,  weather,  seasons,  and 
such  other  conditions  as  may  affect  the  security 
of  the  poles  and  the  traveling  public's  safety. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Telegraphs  and  Telephones,  §  9.] 

3.  Sam]&~Neolioence— Question  fob  Jubt. 

Where  a  telephone  pole  on  a  public  road 
was  secure  before  a  road  overseer  plowed  near 
it,  the  company  was  not  negligent,  as  a  matter 
of  law,  in  failing  for  8  or  10  days  to  inspect  the 
pole;  notice  of  its  dangerous  condition  being 
absent. 

4.  Trial— DiBEcnoN  or  Verdict— Bffbct. 

Defendant's  request  for  an  instruction  that 
if  the  jury  believed  the  entire  evidence,  plaintifi 
could  not  recover,  assumes  the  truth  of  plain- 
tiff's evidence,  and  that,  taking  defendant's  evi- 
dence to  be  true,  entitles  defendant  to  a  vei^ 
diet. 

5.  Telephones  —  Falling  Polb— Acnon  roi 
Death— Intervening  Cause. 

A  telephone  company  is  not  liable  for  the 
death  of  one  passing  along  a  public  road,  caused 
by  the  fall  of  a  pole,  where  the  pole  had  previ- 
ously fallen  through  the  removal  of  its  support 
by  the  road  overseer  and  through  a  rain,  and 
was  propi)ed  up  by  other  persons  not  connected 
with  the  company,  who  passed  along  the  itmd 
shortly  before  the  accident. 

6.  Tbial— Questions  fob  Coubt  and  Jubt. 

When  the  facts  are  controverted,  op  mo« 
than  one  conclusion  of  fact  may  be  drawn,  then 
is  a  jury  question ;  but  when  the  facts  are  ad- 
mitted, or  found  by  the  jury,  and  the  candusioo 
is  clear  and  certain,  the  question  is  for  the  court. 
[Ed.  Note.— For  cases  in  point,  see  Gent.  Die. 
vol.  46.  Trial,  §§  318-^20.] 

Appeal  from  Superior  Court,  Cleveland 
County;  Ward,  Judge. 

Action  for  negligent  death  by  H.  H.  Harton 
against  the  Forest  City  Telephone  Company. 
From  a  Judgment  for  plalatifl,  defendant  ap- 
peals.   New  trial  granted. 

See  54  S.  E.  299. 
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Action  by  plaintiff  administrator  for  dam- 
ages sustained  by  death  of  his  intestate, 
which  he  avers  was  caused  by  the  negligence 
of  the  defendant  corporation.  It  Is  alleged 
and  admitted  that  defendant,  pursuant  to  au- 
thority conferred  by  its  charter,  erected,  and 
prior  to  March  1,  1903,  maintained,  a  tele- 
phone line  consisting  of  poles  and  wires  strung 
thereupon  along  the  public  road  from  Forest 
City  to  Caroleen,  In  the  county  of  Ruther- 
ford. It  was  in  evidence,  without  controver- 
sy: That  some  8  or  10  days  prior  to  March 
8,  1903,  the  overseer  of  the  public  rqad  plow- 
ed along  the  side  of  the  road  within  8  or  10 
inches  of  one  of  defendant's  poles,  ^'leaving 
it  in  a  dangerous  condition."  That  before 
this  time  the  pole  was  in  a  secure  condition — 
that  it  was  "all  right"  That  the  overseer 
notified  defendant's  lineman  of  the  condition 
In  which  the  pole  was  left  after  he  had  plow- 
ed near  It.  There  Is  no  evidence  showing 
when  the  notice  was  given.  That,  on  Sunday 
night,  March  7, 1903,  a  heavy  rain  fell,  wash- 
ing the  earth  away  from  the  pole,  and,  by 
reason  thereof,  it  fell  across  the  road.  One  J. 
C.  Carpenter,  a  witness  for  defendant,  says: 
That  he  passed  along  the  road  on  Sunday, 
March  8,  1903,  at  about  2  o'clock  In  the  aft- 
ernoon. That  the  pole  was  "fiat  down  across 
the  road."  He  was  in  a  hack  with  two  other 
persons.  Two  poles  were  down.  That  they 
were  the  first  persons  who  passed  after  the 
pole  fell — ^this  was  shown  by  the  wheel 
tracks.  That  he,  with  the  assistance  of  those 
with  him,  lifted  one  pole  and  passed  under 
It  The  other  pole  they  straightened  up,  set 
It  In  the  ground  **right  back  in  the  old  hole," 
and  propped  it  up  with  a  pine  stick  from  six 
to  eight  feet  long.  The  lower  end  of  the  prop 
was  in  the  edge  of  the  road  extending  into 
the  road  about  four  feet  They  got  the  prop 
from  Mr.  Morrow's  wood  pile.  Four  persons 
propped  the  pole.  "We  could  have  driven  un- 
der It  like  we  did  the  other  one.  It  could 
not  have  been  removed  without  breaking  the 
wire."  The  prop  could  have  been  struck  by  a 
hmggy  passing.  The  road  hands  had  worked 
close  up  to  the  pole.  The  witness  met  plain- 
tiff and  his  daughter  between  the  pole^  and 
Forest  City.  They  were  going  towards  the 
pole.  "We  propped  it  up  to  get  it  out  of 
the  way."  One  witness  testified  that  he 
drove  by  the  pole  and  saw  that  it  was 
propped.  "The  prop  was  sticking  out  in  the 
edge  of  the  road.  I  drove  around  it  I  had 
to  do  so  to  keep  from  hitting  against  it  If 
I  had  kept  straight  in  the  road,  I  would 
have  hit  the  prop.  The  pole  was  right  at  the 
edge  of  the  road,  and  the  lower  end  of  the 
prop  was  sticking  out  in  the  road.  The  prop 
was  out  where,  if  any  one  went  along  in  the 
usual  driving  place,  he  would  hit  it"  Mr. 
Morrow,  for  plaintiiOF,  testified  that  he  went 
to  the  pole  just  after  the  accident,  found  the 
pole  on  the  side  of  the  road,  and  a  prop  lying 
with  it  "The  prop  was  between  five  and 
seven  feet  long.  I  noticed  where  the  buggy 
was  driven.    The  prop  was  not  long  enough 


to  reach  into  the  rut"  On  Sunday,  March  8, 
1903,  between  2  and  3  o'clock  in  the  after- 
noon, plaintiff,  in  a  buggy  with  his  daughter, 
passed  along  the  road  from  Forest  City  to 
Caroleen.  He  says:  "She  (my  daughter)  was 
sitting  on  the  side  next  to  the  pole.  She  had 
a  bank  statement  in  her  hand.  I  was  not 
looking.  The  pole  fell  and  struck  her  on  the 
head  and  hurt  her.  There  was  one  pole  back 
of  us,  10  or  20  steps  from  us.  It  fell  at  the 
same  time.  The  base  of  the  pole  was  from 
6  to  8  feet  from  the  rut  of  the  wheels.  Our 
buggy  was  in  the  center  of  the  road  when  the 
pole  fell.  The  wheels  were  in  the  current 
or  middle  of  the  road.  When  the  pole  fell, 
the  mule  ran  40  or  50  yards.  I  then  went 
back  to  the  place,  and  found  the  pole  across 
the  road,  and  also  a  prop  by  the  side  of  the 
road.  The  prop  was  4  or  5  or  6  feet  long, 
and  as  large  as  my  arm.  There  was  a  place 
where  the  end  of  the  pole  stuck  3  or  4  feet 
from  the  rut  I  was  just  driving  along  the 
road,  and  my  daughter  was  looking  at  a 
bank  statement,  when  the  pole  fell."  There 
was  other  testimony,  but.  In  the  view  taken 
by  the  court  the  foregoing  only  is  material. 
The  court  submitted  the  following  issue: 
"Was  the  death  of  the  plaintiff's  intestate 
caused  by  the  negligence  of  defendant,  as 
alleged?"  Defendant  requested  the  court  to 
Instruct  the  jury  that,  if  they  believed  the 
evidence  of  the  witnesses,  both  for  the  plain- 
tiff and  the  defendant  they  should  answer 
the  Issue,  "No."  The  request  was  denied. 
Defendant  excepted.  There  was  a  verdict 
and  judgment  for  plaintiff.  Defendant  ap- 
pealed. 

Webb  &  Mull,  for  appellant.  Pless  &  Win- 
borne  and  Rybum  &  Hoey,  for  appellee. 

CONNOR,  J.  (after  stating  the  facts  as 
above).  Before  discussing  the  principal  ques- 
tion Involved  in  this  appeal,  it  is  important 
to  note  a  difference.  In  an  important  respect, 
between  the  testimony  certified  to  us  in  this 
and  the  former  appeal.  141  N.  C.  455,  54  S. 
B.  299.  In  that  appeal,  Alexander  Mayes,  a 
witness  for  plaintiff,  after  testifying  in  re- 
gard to  the  condition  in  which  the  x>ole  was 
left  by  the  overseer  of  the  road,  eight  or  ten 
days  before  the  accident  says :  "I  told  the 
lineman  about  the  dangerous  condition  of  the 
pole  two  or  three  days  after  we  had  worked 
the  road.  I  told  him  it  was  the  pole  near 
Morrow's  stable.  In  a  few  days  I  noticed  a 
stob  had  been  driven  by  the  pole,  but  that 
did  not  appear  to  make  it  any  safer."  Rec. 
p.  13.  In  this  record  the  same  witness  says : 
"I  made  report  to  the  lineman  of  defendant 
company.  I  told  him  the  pole  was  danger- 
ous, and  if  it  rained,  and  the  ground  got  wet 
that  it  would  fall.  I  told  him  which  one  it 
was."  The  first  testimony,  if  true,  showed 
negligence,  either  in  falling  to  repair  the 
dangerous  condition  in  which  the  road  over- 
seer left  the  pole,  or  in  doing  so  negligently^ 
If  the  lineman  was  told  of  its  dangerous  con- 
dition "two  or  three  days"  after  the  work  on 
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the  road,  it  was  at  least  six  or  seven  days 
before  the  injury  was  sustained  by  plaintiff's 
intestate.  To  fail  to  repair  the  condition  and 
make  it  secure  after  six  or  seven  days*  no- 
tice was  manifest  negligence.  His  honor, 
Judge  Allen,  so  regarded  it  From  the  tes- 
timony in  this  appeal,  it  does  not  appear  how 
long,  prior  to  the  accident,  notice  was  given 
the  lineman.  It  is  clearly  the  duty  of  a  tele- 
phone company  to  exercise  reasonable  care— 
and  "reasonable  care"  is,  in  this  respect,  a 
high  degree  of  care — to  select  sound  poles, 
and  to  place  them  securely  in  the  earth  to 
prevent  them  falling  under  ordinary  and  usu- 
al conditions,  having  due  regard  to  the  effect 
of  rain  and  frost  loosening  the  earth,  and 
prevailing  winds  blowing  them  down.  The 
duty  of  reasonably  careful  construction  is 
followed  by  like  care  in  maintenance  and  in- 
spection. Joyce,  Blec.  Law,  605.  The  duty 
of  inspection,  in  regard  to  its  frequency,  can- 
not be  made  definite;  but  regard  must  be 
had  to  the  character  of  the  soil,  the  con- 
dition of  the  weather,  the  season  of  the  year, 
and  such  other  conditions  as  may  affect  the 
security  of  the  poles  and  the  safety  of  the 
traveling  public. 

It  is  conceded  that  the  defendant  had  dis- 
charged its  duty  in  regard  to  construction  of 
its  line.  Plaintiff's  witnesses  say  that,  be- 
fore the  road  overseer  ploughed  near  to  it, 
the  pole  was  secure,  "all  right."  We  cannot 
say  that  a  failure  to  inspect,  in  the  absence 
of  any  notice  of  trouble  for  eight  or  ten  days, 
was  negligence.  In  the  absence  therefore  of 
evidence  of  the  time  the  lineman  was  notified 
of  the  dangerous  condition  of  the  pole,  we 
think  there  was  no  evidence  of  negligence. 
The  mere  fact  that  the  pole  fell  on  Sunday, 
following  a  heavy  rain  the  night  previous, 
would  not  constitute  evidence  of  a  failure 
to  repair  within  a  reasonable  time  after  no- 
tice; there  being  no  evidence  when  notice 
was  given.  In  view  of  the  fact  that  this 
case  has  been  twice  tried,  and  a  new  trial 
upon  this  point  would  prolong  an  expensive 
litigation,  and  in  view  of  the  further  fact 
that  the  cause  was  tried  below  and  argued 
in  this  court  upon  Its  merits,  we  deem  it  our 
duty  to  express  the  opinion  to  which  we  have 
arrived.  When  the  case  was  here  upon  a  for- 
mer appeal,  a  majority  of  the  court  thought 
that  plaintiff  should  have  gone  to  the  jury, 
under  Judge  Allen*s  instructions.  The  case, 
as  now  presented,  enables  us  to  pass  upon 
the  right  of  plaintiff  to  recover  upon  his 
own,  and  such  portions  of  defendant's,  evi- 
dence as  is  not  contradicted,  and  which  the 
jury  may  find  to  be  true.  Defendant  request- 
ed his  honor  to  instruct  the  jury  that,  if 
they  found  the  entire  evidence  to  be  true, 
plaintiff  was  not  entitled  to  recover.  This 
request  assumes  the  truth  of  plalntiflTs  evi- 
dence, and  that,  taking  the  defendant's  evi- 
dence to  be  true,  entitles  the  defendant  to  a 
verdict  In  this  respect  it  differs  from  a  mo- 
tion for  Judgment  of  nonsuit  Before  stating 
the  case  thus  presented,  we  will  eliminate 


the  question  whether  plaintiff's  buggy  wheel 
struck  the  prop  placed  by  Carpenter  to  sup- 
port the  pole,  and  thereby  caused  it  to  falL 
More  than  one  conclusion  may  be  drawn 
from  the  testimony  upon  this  point  Hence 
we  must,  In  discussing  the  request  for  Instruc- 
tions, assume  that  the  wJiieel  did  not  strike 
the  prop.  We  do  not  think  that  there  is  any 
evidence  of  negligence  on  the  part  of  plain- 
tiff. We  also  assume,  for  this  purpose,  that 
defendant's  lineman  was  guilty  of  negligence 
in  failing  to  repair  the  condition  of  the  pole, 
and  that  it  fell  by  reason  of  such  negligence, 
thus  ellifiinating  the  heavy  rainfall  on  Satur- 
day night 

Thus  considered,  the  case  comes  to  this: 
The  pole,  having  fallen  by  reason  of  defend- 
ant's negligence,  was  lying  on  the  ground 
across  the  road  on  Sunday.  Carpenter  and 
several  others  came  along  and  put  the  pole 
back  in  the  hole  from  which  it  had  fallen, 
by  reason  of  the  support  being  removed  by 
the  overseer  of  the  road  and  the  rain.  He, 
and  those  with  him,  for  the  purpose  of  mak- 
ing it  secure,  went  to  a  wood  pile  near  by 
and  got  a  pine  stick  or  pole  of  the  size  and 
length  described  by  them,  and  propped  the 
pole  in  the  manner  described.  They  propped 
it  up  to  get  it  out  of  the  way.  They  could 
have  held  it  up  and  driven  under  it  as  they 
did  another  pole  not  far  away.  Carp^iter 
had  no  connection  with,  and  did  not  act  in 
behalf  of,  defendant  In  less  than  an  hour 
after  Carpenter  put  the  pole  up,  the  plaintiff 
and  his  daughter,  riding  in  a  buggy  and  driv- 
ing a  mule,  came  along  the  road,  and  Just  as 
they  passed,  without  any  suggestion  of  the 
immediate  cause,  other  than  inherent  weak- 
ness in  the  support  which  it  had,  the  pole  fell, 
the  mule  ran,  and,  in  some  way  immaterial  in 
this  connection,  but  difficult  to  understand, 
the  daughter  received  a  severe  concussion'  of 
the  brain  without  being  hit  by  the  pole,  be- 
came unconscious,  and  in  six  weeks  died. 
The  question  is  thus  presented,  whether  the 
act  of  Carpenter,  or  the  original  negligence 
of  defendant  in  legal  contemplation,  was  the 
proximate  cause  of  the  injury  sustained  by 
plalntilTs  intestate. 

We  think  It  manifest  that  Cari)enter  negli- 
gently— that  is,  insecurely — placed  the  pole 
in  the  hole  from  which  it  had  recently  fallen. 
The  dangerous  condition  in  which  It  was  left 
by  the  overseer  was  the  result  of  plowing 
near  to  it,  removing  or  loosening  the  earth 
by  which  It  was  supported.  This,  followed 
by  the  heavy  rain,  caused  the  pole  to  falL 
This  was  manifest  to  Carpenter — ^all  of  the 
evidence  is  to  this  effect.  Carpenter,  and 
those  aiding  him,  recognized  it  by  going  to 
a  wood  pile  and  getting  the  pine  stick  with 
which  to  prop  it  That  it  fell  within  a  short 
time,  less  than  an  hour,  shows  that  it  was  left 
by  Cari)enter  in  an  insecure  and  dangerous 
condition.  His  motive,  purpose,  was  doubt- 
less to  restore  the  pole,  and  serve  the  defend- 
ant and  its  patrons;  but  the  act  was  unau- 
thorized.   He  could  not  Impose  upon  defend- 
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ant  any  new  or  different  duty,  or  liability, 
from  that  which  it  asBumed  by  its  original 
negligence.  If  the  pole  had  stmck  plaintiff's 
intestate  when  it  fell  the  first  time,  or  if,  after 
being  down  across  the  road,  she  had,  without 
contributory  negligence,  driven  against  it  and 
was  injured,  the  defendant  would  have  been 
liable.  It  was  liable  for  all  such  damages 
as  resulted  or  flowed,  in  ordinary,  natural 
sequence,  from  the  negligent  omission  to  re- 
pair the  dangerous  condition  of  the  pole  after 
a  reasonable  opportunity  to  do  so ;  i\xe  reason 
being,  as  said  by  Pollock,  probably  the  most 
accurate  writer  on  the  subject,  **that  a  per- 
son is  expected  to  anticipate  and  guard 
against  all  reasonable  consequences  of  his 
negligence,  but  that  he  is  not  expected  to  an- 
ticipate and  guard  against  that  which  no  rea- 
sonable man  would  expect  to  occur."  Torts 
40,  citing  Greenland  t.  Chaplin,  5  Ex.  248; 
Ramsbottom  t.  Raihroad,  188  N.  C  88,  60  8. 
SL  448.  Discussing  this  question,  Mr.  justice 
Wallser,  in  Drum  ▼.  Miller,  135  N.  a  204,  47 
S.  E.  421,  66  li.  R.  A.  890,  102  Am.  St.  Rep. 
528,  quotes,  with  approval,  the  language  of 
Judge  Cooley:  "When  the  act  or  omission 
complained  of  is  not,  in  itself,  a  distinct 
wrong,  and  can  only  become  a  wrcHig,  to  any 
particular  indlridual,  through  injurious  conse- 
quences resulting  therefrom,  this  consequence 
must  not  only  be  shown,  but  It  must  be  so 
connected,  by  averment  and  evidence,  with 
the  act  or  omission,  as  to  appear  to  have  re- 
sulted therefrom,  according  to  the  ordinary 
<x>urBe  of  events,  as  a  proximate  result  of 
A  sufllclent  cause."  Cooley  on  Torts,  p.  74. 
This  principle  would  have  been  illustrated 
and  applied  If  plaintiff's  intestate  had  been 
Injured  b^  the  first  falling  of  the  pole,  or  by 
drivini;  against  it  while  down  across  the  road. 
Carpenter*s  act  introduces  a  new  element  in 
the  case,  and  renders  it  necessary  for  us  to 
seek  another  principle  by  which  to  determine 
defendant's  liability.  It  is  manifest  that,  but 
for  Carpenter's  act,  the  pole  could  never  have 
fallen  upon  plaintiff's  intestate.  So  far  as 
tbe  dangerous  condition  of  the  pole,  which 
imposed  upon  defendant  the  duty  of  securing 
It,  was  concerned,  when  it  fell,  its  power  to  in- 
jure, by  falling,  was  exhausted.  No  one  hav- 
ing been  hijured  in  the  falling,  the  case  was 
damnum  absque  injuria.  The  duty  thus  im- 
posed upon  the  defendant  was  to  remove  the 
olMStructlon  from  the  highway,  and  for  a  fail- 
ure to  do  this  promptly,  under  the  circum- 
stances, rendered  it  liable  for  injuries  sus- 
tained by  any  person  traveling  the  highway. 
The  pole  was  down  across  the  highway  by 
reason  of  defendant's  negligence,  because,  for 
the  purpose  of  this  discussion,  we  eliminate 
the  heavy  rain  as  a  causal  element  in  pro- 
ducing the  condition.  Assuming  that  defend- 
ant knew  the  pole  was  in  a  dangerous  condi- 
tion and  liable  to  fall,  either  with  or  without 
the  heavy  rain,  it  is  fixed  with  notice  that 
It  had  fallen ;  that  is,  that  the  probable  result 
of  its  negligence  had  occurred. 

60  S.E.-66 


In  this  condition  of  the  case,  we  find  a  sat- 
isfactory statement  of  the  law  in  Wharton  on 
Neg.  138.  He  says:  "Suppose  that,  if  it  had 
not  been  for  the  intervention  of  a  responsible 
third  party,  the  defendant's  negligence  would 
have  produced  no  damage  to  the  plaintiff;  is 
the  defendant  liable  to  plaintiff?  This  ques- 
tion must  be  answered  in  the  negative,  for 
the  general  reason  that  causal  connection  be- 
tween the  negligence  and  damage  is  broken 
by  the  interposition  of  defendant's  respon- 
sible human  action.  I  am  negligent  on  a  par- 
ticular subject-matter.  Another  person,  mov- 
ing independently,  comes  in,  and,  either  neg- 
ligently or  maliciously,  so  acts  as  to  make 
my  negligence  hijurious  to  a  third  person.  If 
so,  the  person  so  intervening  acts  as  a  non- 
conductor and  insulates  my  negligence,  so 
that  I  cannot  be  sued  for  the  mischief  which 
the  person  so  Intervening  directly  produces. 
He  Is  the  one  who  is  liable."  The  rule  as 
announced  by  Justice  Strong  in  Railroad  v. 
Kellog,  94  U.  S.  469,  476,  24  L.  Ed.  256,  Is 
usually  regarded  as  sound  in  principle  and 
worlcable  in  practice.  He  says:  **The  ques- 
tion always  is:  Was  there  an  unbroken  con- 
nection between  the  wrongful  act  and  the  In- 
Jury,  a  continuous  operation?  Did  the  facts 
constitute  a  continuous  succession  of  events, 
so  linked  together  as  to  make  a  natural  whole, 
or  was  there  some  new  and  independent  cause 
intervening  between  the  wrong  and  the  in- 
jury? It  is  admitted  that  the  rule  is  difficult 
of  application.  But  it  is  generally  held  that 
in  order  to  warrant  a.  finding  that  negligence, 
or  an  act  amounting  to  a  wanton  wrong,  is 
the  proximate  cause  of  an  injury,  it  must  ap- 
pear that  the  injury  was  the  natural  and  prob- 
able consequence  of  the  negligence  or  wrong- 
ful act.  and  that  it  ought  to  have  been  fore- 
seen In  the  light  of  attending  drcumstances." 

In  many  of  the  cases  found  in  the  Reports, 
in  which  it  Is  claimed  that  intervening  agen- 
cies have  broken  the  causal  connection  be- 
tween the  wrong  and  the  injury,  it  will  be 
noted  that  the  Intervening  agencies  are  ei- 
ther natural  dr  conventional  conditions — as 
when  a  house  Is  negligently  burned,  whereby 
the  fire  Is  conmiunlcated  to  other  houses, 
more  or  less  remote  from  the  original,  and 
winds,  or  other  natural  causes,  have  changed 
or  controlled  the  course  of  the  flames.  Here 
the  Intervening  agency  Is  free,  intelligent,  and 
independent,  in  the  sense  of  a  self-controlled 
person,  who  Interposes  and  changes  the  con- 
ditions which  he  found  existing  when  he 
enters  upon  the  scene.  The  liability,  if  any 
exist,  for  his  conduct,  is  vicarious.  Adopting 
either  view  of  causation  as  the  basis  of  lia- 
bility— that  of  "natural  and  probable  conse- 
quences," or  "what  ought  reasonably  to  have 
been  anticipated  and  guarded  against"— we 
think  the  same  conclusion  follows  in  this 
case.  Dr.  Wharton  says:  "Reserving  for 
another  point  the  consideration  of  conse- 
quences resulting  from  the  indefinite  exten- 
sion of  vicarious  liability,  we  may  now  ask 
whether,  on  elementary  principles,  the  actios 
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of  an  independent  free  agent,  taking  hold  un- 
asked of  an  Impulse  started  by  us,  and  giving 
)t  a  new  course  productive  of  Injury  to  others, 
does  not  make  him  the  juridical  starting  point 
of  the  force  so  applied  by  him,  so  far  as  con- 
cerns the  person  Injured?  For  the  spontane- 
ous action  of  an  independent  will  Is  neither 
the  subject  of  regular,  natural  sequence,  nor 
of  accurate  precalculation  by  us.  In  other 
words,  so  far  as  concerns  my  fellow  beings, 
their  acts  cannot  be  said  to  have  been  caused 
by  me,  unless  they  are  imbeciles,  or  act  un- 
der compulsion,  or  under  circumstances  pro- 
duced by  me,  which  gave  them  no  opportunity 
for  volition."  This  language  excludes  nonlia- 
bility for  the  acts  of  one  under  compulsion, 
by  reason  of  conditions  produced  b^  the  origi- 
nal wrongdoer,  as  in  the  squib  case  the 
throwing  of  the  squib  by  the  Intervening  per- 
sons was  for  their  protection  from  a  danger 
to  which  the  defendant  gave  the  first  impulse. 
They  were  not  "free  agents."  Scott  v.  Shep- 
herd, 2  Black.  892;  1  Smith,  U  O.  549.  Of 
course,  if  Carpenter  had  been  defendant's 
servant,  acting  wthin  the  scope  of  his  em- 
ployment, the  liability  would  have  attached 
upon  the  doctrine  of  qui  faclt  per  alium,  etc. 
When  the  cause  was  before  us  on  the  other 
appeal,  the  majority  of  the  court  conceded 
that  Carpenter's  act  "intervened  and  was  the 
efllcient  cause  of  the  Injury"  (141  N.  O.  462, 
54  S.  E.  299) ;  but  the  doubt  was  expressed 
whether  it  was  a  "new  and  independent 
cause."  Citing  the  language  of  Barrows  on 
Negligence,  it  is  said:  "If,  however,  the  cause, 
the  intervening  cause,  be  of  such  a  nature 
that  it  would  be  unreasonable  to  expect  a 
prudent  man  to  anticipate  Its  happening,  he 
will  not  be  responsible  for  damage  resulting 
solely  from  the  intervention."  Conceding  this 
to  be  true,  we  have  in  the  evidence  a  strik- 
ing Illustration  of  the  dividing  line  between 
liability  and  nonliability.  Defendant  knew 
that  the  pole  was  in  a  dangerous  condition; 
that  the  probability  of  its  falling  was  increas- 
ed by  rain.  That  it  might  rain  was  reason- 
ably probable.  Therefore,  although  the  pole 
may  not  have  fallen  if  it  had  not  rained,  and, 
in  a  certain  sense,  the  "heavy  rain"  caused 
the  pole  to  fall,  yet  because  it  was  an  Inter- 
vening cause  which  would  naturally  and 
ordinarily  have  occurred,  and  one  which 
ordinary  foresight  ought  to  have  "anticipated 
and  guarded  against,"  the  defendant,  by  rea- 
son of  its  original  negligence,  is  not  permitted 
to  escape  liability  upon  the  suggestion  of 
broken  causal  connection  between  the  "wrong 
and  the  Injnry."  But  can  it  be  said  that  in 
addition  to  this,  Carpenter,  and  his  associates, 
a  free,  intelligent  agent,  coming  along  and 
seeing  two  poles  down  across  the  road,  would 
lift  up  one  and  pass  under  it  and  would  un- 
dertake to  put  the  other  back  In  the  hole 
from  which  it  had  just  fallen,  and,  further, 
would  go  to  a  wood  pile  near  by  and  get  a 
pine  stick  with  which  to  prop  the  pole?  Can 
it  be  that  all  of  this  on  the  part  of  Carpenter 
was  a  natural,  orderly,  usual  sequence  from 


the  original  negligence,  or  that  his  action  was 
a  subject  of  ordinary  precalculation  or  fore- 
knowledge? "Can  we  regard  the  independent 
action  of  intelligent  strangers  as  something 
that  is  in  conformity  with  ordinary  natural 
law,  or  as  something  that  can  be  foreseen 
or  preascertained?"  The  fact  that  Carpenter 
disposed  of  the  two  poles  In  the  same  situa- 
tion in  an  entirely  different  manner— lifting 
one  up  and  passing  under,  and  putting  the 
other  bac^  in  the  hole — is  a  practical  demon- 
stration of  the  difficulty  of  following  the 
argument  of  prevision  to  the  length  claimed 
by  plaintlflT.  Assuming  that  defendant  knew 
.that  the  pole  had  fallen,  is  it  reasonably  prob- 
able that  it  would,  or  could,  foresee  that  some 
one  would  come  and  negligently  put  it  back 
in  the  hole.  In  plain  view  of  Its  condition? 

It  is  an  entirely  reasonable  conclusion  that 
the  first  traveler  along  the  road  would  either 
push,  pull,  or  lift  it  out  of  his  way,  and  If. 
In  doing  so,  he  left  it  in  a  dangerous  condi- 
tion, whereby  plaintiff  was  injured,  the  case 
would  come  within  the  principle  of  Clark  v. 
Chambers,  3  Q.  B.  D.  327,  47  L.  J.  Q.  B.  427. 
19  Eng.  Rul.  Cas.  28,  relied  upon  by  plaintlflF. 
In  that  case  defendant  had  obstructed  the 
highway  with  a  hurdle  and  two  wooden  bar- 
riers armed  with  spikes.     Some  one  came 
along  and  removed  one  of  the  chevaux  de 
frise  hurdles  from  the  place  where  it  stood, 
and  placed  it  across  the  footpath.    Plaintiff, 
passing  there  in  the  dark,  ran  against  It  and 
was  injured.    The  court  held  that  defendant 
was  liable.    Pollock  says  that  the  decision,  or 
at  least  the  ground  upon  which  it  Is  put,  la 
not  in  harmony  with  other  cases.    He  says: 
"However,  their  conclusion  may  be  support- 
ed, and  may  have  been,  to  some  extent  de- 
termined by  the  special  rule  imposing   the 
duty  of  what  is  called  'consummate  caution* 
on  persons  dealing  with  dangerous    ins^tro- 
ments."     Torts,  49.     In  Sharpe  v.  Powell,  7 
L.   R.   (1872)   253,   Bovlll,   C.  J.,  says:     "No 
doubt  one  who  commits  a  wrongful  act  is  re- 
sponsible   for    the    ordinary    consequences 
which  are  liable  to  result  therefrom;   but 
generally  speaking,  he  is  not  liable  for  dam- 
age which  is  not  the  natural  or  ordinary  con- 
sequence of  such  an  act,  unless  it  be  shown 
that  he  knows,  or  has  reasonable  means  of 
knowing,  that  consequences  not  usually  re- 
sulting from  the  act  are,  by  reason  of  some 
existing  cause,  likely  to  intervene  so  as  to 
occasion  damage  to  a  third  person."    Pollock 
says:      "Whether    Chambers    v.    Clart:    can 
stand  with  it  or  not,  both  principle  and  the 
current  of  authority  concur  to  maintain  the 
law  as  declared  in  Sharpe  v.  Powell."     We 
have  examined  a  number  of  decided  cases  in 
which  the  doctrine  Involved  here  is  discussed. 
It  is  uniformly  conceded  that,  while  the  prin- 
ciple is  clear,  the  application  is  difficult  and 
variant  combinations  of  fact  render  decided 
cases  of  but  little  value  as  authorities.    When 
the  facts  are  in  controversy,  or  more  than  one 
conclusion  of  fact  may  be  drawn,  the  qae«> 
tion  is  submitted  to  the  jury.     When   the 
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*  facts  are  admitted,  or  found  by  the  jury,  and 
the  conclusion  Is  clear  and  certain,  it  is  a 
question  for  the  court 

After  more  than  usual  reflection  and  In- 
vestigation, with  the  aid  of  exhaustive  argu- 
ment  by  able  counsel,  we  are  of  the  opinion 
that  the  defendant  was  entitled  to  have  the 
court  Instruct  the  jury  that,  if  they  believed 
the  evidence,  they  should  answer  the  first  is- 
sue, "No." 

We  have  not  discussed  the  several  instruc- 
tions given  by  his  honor,  because  our  opinion 
renders  it  unnecessary.  It  is  but  Just,  how- 
ever, to  say  that  his  honor  followed  the  rule 
laid  down  in  the  opinion  of  the  court  There 
is  some  difference  in  the  testimony  to  which 
sufficient  weight  was  not  giv^. 

For  the  error  pointed  out,  there  must  be  a 
new  trlaL 

HOKB,  J.  (concurring).  My  opinion  as  to 
the  general  principles  applicable  to  a  case  of 
this  character  was  stated,  at  some  length,  on 
a  former  appeal,  and  will  be  found  reported 
in  141  N.  G.  455,  54  S.  B.  290.  I  thlnic,  too, 
the  Judge  below  conducted  the  present  trial 
according  to  the  general  views  expressed  in 
that  opinion.  The  case,  even  then,  was  a 
source  of  much  perplexity,  and  the  fuller 
statement  of  the  conduct  of  Carpenter,  as  it 
appears  in  the  present  record,  has  led  me  to 
the  conclusion  that  his  acts  on  the  occasion 
*were  those  of  an  independent  agent  which 
intervened,  and  so  bro&e  the  sequence  of 
events  as  to  "Insulate"  the  original  negligence 
of  defendant  and  prevent  it  from  being  cor- 
rectly considered  as  a  proximate  cause  of  in- 
testate's death. 

I  theiefore  concur  in  the  opinion  of  the 
court 

(146  N.  C.  443) 

OGDBN  tt  al.  ▼.   APALACHIAN  LAND  k 
LUMBER  CO. 

(Supreme  Court  of  North  Carolina.   Dec.  18. 
1907.) 

1.  .TuHT— Right  to  Jubt  Trial  — Deniai.— 
Exception  to— Sufficiency. 

An  exception  to  an  order  of  reference  in  the 
words,  •'Defendants*  counsel  except  to  ^he  above 
order  of  reference,"  while  general,  was  suffi- 
cient to  save  the  right  of  defendants  to  a  trial 
by  jury. 

2.  Same— Waiveb. 

Though  defendants  reserved  their  right  to  a 
jury  trial  by  exception  to  an  order  of  reference, 
they  waived  such  right  by  failure  to  properly 
assert  it  in  their  exception  to  the  referee's  re- 
port. 

8.  Same— Exceptions  to  Repobt  07  Refebeb 
—Sufficiency. 

A  mere  statement,  in  reference  to  defend- 
ants' exception  to  a  referee's  report,  that,  "as 
to  the  matters  and  issues  embraced  in  said 
finding,  they  and  each  of  them  demand  a  jury 
trial,"  was  insufficient  to  save  their  right  to  a 
jury  trial,  where  it  did  not  specify  the  particu- 
lar facts  controverted  upon  which  defendants 
claimed  an  issue  should  be  submitted  to  the  jury, 
nor  tender  an  issue  upon  each  finding  of  fact 
against  them  to  which  they  excepted* 


Appeal  from  Superior  Court,  Cherokee 
County;  O.  H.  Allen,  Judge. 

Action  hy  J.  U  Ogden  and  others  against 
the  Apalachlan  Land  &  Lumber  Company.' 
From  a  judgment  for  plaintiffs,  defendant  ap^ 
peals.   Affirmed. 

Diilard  ft  Bell,  for  appellant  Merrimon 
&  Merrimon,  B.  B.  Norvell,  and  Axley  ft  Ax- 
ley,  for  appellees. 

WALKER,  J.  This  appeal  embraces  sever- 
al creditors'  bills  filed  for  the  purpose  of 
winding  up  the  aflfairs  of  the  defendant  com- 
pany. The  actions  were  consolidated  by  or- 
der of  the  court,  and  then  referred  to  Mr. 
Dewees,  cleric  of  the  court,  to  find  and  state 
the  facts  and  his  conclusions  of  law.  We 
have  read  that  report  with  great  care,  and, 
in  the  light  of  the  evidence  upon  which  the 
findings  of  fact  and  the  conclusions  of  law 
are  based,  it  has  impressed  us  most  favor- 
ably as  having  been  prepared  after  a  thor- 
ough and  palnstaiiing  investigation  of  all  the 
evidence,  and  as  being  the  result  of  an  in- 
telligent and  Impartial  consideration  of  the 
case.  Its  conciseness,  and  yet  its  comprehen- 
siveness, are  its  prominent  merits.  The  de- 
fendants, when  the  reference  was  ordered  by 
Judge  Justice,  entered  a  general  exception  to 
the  same,  in  the  following  words:  **Defend- 
ants*  counsel  except  to  the  above  order  of 
reference."  We  are  of  the  opinion  that  this 
exception,  while  very  general  in  its  terms,  Is 
sufficient  to  save  the  right  of  the  defendants 
to  a  trial  by  jury.  What  could  an  objection 
to  an  order  of  reference  mean,  unless  it  was 
a  challenge  of  the  power  of  the  court  to  talie 
away  from  the  objector  his  right  to  a  trial 
by  Jury?  In  Driller  Co.  v.  Worth,  117  5.  C. 
51S,  at  page  520,  23  S.  B.  427,  the  leading 
case  upon  this  subject,  the  court  says: 
"Where  a  party  omits  at  an  opportune  mo- 
ment to  declare  his  purpose  to  claim  his  con- 
stitutional protection,  and  thereby  so  mis- 
leads his  adversary  as  that  to  insist  upon  it 
at  a  later  stage  of  the  proceeding  would 
place  the  opposing  party  at  a  disadvantage 
by  delaying  the  adjudication  of  his  rights,  it 
is  competent  for  the  courts  to  so  far  restrict 
and  regulate  the  right  as  to  prevent  needless 
or  wanton  infringement  upon  the  rights  of 
others.  Therefore,  though  It  is  error  to  or- 
der a  compulsory  reference  until  a  trial  is 
first  had,  and  a  finding  adverse  to  the  plead- 
er returned,  upon  an  issue  raised  by  a  plea 
in  bar,  the  failure  to  object  when  the  order 
is  made  is  deemed  a  waiver  of  the  right. 
Silence,  under  such  circumstances,  is  incon 
sistent  with  the  purpose  to  Insist  upon  the 
settlement  of  an  issue  decisive  of  the  whole 
controversy  by  any  other  tribunal  than  the 
referee,  and  to  allow  a  party  to  do  so  would 
be  to  give  him  the  chance  of  prevailing  by  a 
second  mode  of  trial  after  his  adversary  had 
been  induced  by  his  silence  to  incur  costs, 
often  very  heavy,  in  meeting  him  in  another 
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forum,  to  which  he  had  not  objected.  Cle- 
ments ▼.  Rogers,  95  N.  C.  248;  Grant  ▼. 
Pughes,  96  N.  C.  1T7,  2  S.  B.  339/'  And 
again,  and  for  the  purpose  of  showinip  how 
the  right  to  a  jnry  trial  may  be  asserted  by  a 
mere  exception  to  the  order  of  reference,  the 
court  proceeds  to  decide  how  it  must  be  pre- 
served, as  follows:  **For  a  like  reason,  where 
a  par^  promptly  insists  upon  reserving  his 
rl^t,  and  causes  his  objection  to  be  entered 
of  record,  when  the  compulsory  order  of  ref- 
erence is  made,  he  may  still  waive  by  fail- 
ing to  assert  It  in  his  exceptions  to  the  ref- 
eree's report  Harris  v.  Shaffer,  92  N.  O.  30; 
Yelverton  ▼.  Coley,  101  N.  O.  248,  7  S.  B. 
672.  The  law  Implies  that  the  party  object- 
ing will  give  timely  notice  of  the  specific 
points,  upon  which  he  elects  to  demand  a 
trial  by  Jury,  instead  of  submitting  to  the 
findings  of  the  referee,  in  order  that  the  oik- 
posing  party  may  know  how  to  prepare  to 
meet  him  by  summoning  the  material  wit- 
nesses, if  necessary.  Any  other  ruling  would 
authorize  the  perversion  of  a  provlsioa  of  the 
organic  law  to  the  purpose  of  subjecting  oth- 
ers to  delay  and  needless  expense.  It  is  the 
duty  of  the  courts,  on  demand  properly  made, 
to  enforce  a  constitutional  guarantee  of  right, 
but  not  in  such  a  manner  and  to  such  an  ex- 
tent as  to  unnecessarily  inflict  injury  on 
others." 

In  this  case  there  are  81  exceptions  to  the 
referee's  report,  and,  as  each  exception  was 
made,  the  defendants  merely  stated  that,  "as 
to  the  matters  and  issues  embraced  in  said 
finding,  they  and  each  of  them  demand  a 
Jury  trial.'*  The  defendants  do  not  specify 
the  particular  fact  controverted,  upon  which 
they  think  an  issue  should  be  submitted  to 
the  Jury,  nor  do  they  formally  tender  an  is- 
sue upon  each  finding  of  fact  against  them 
to  which  they  excepted.  A  party  is  entitled 
to  the  right  of  trial  by  Jury  under  the  Con- 
stitution, but  he  may  waive  his  right  if  he 
chooses  so  to  do,  and  this  may  be  done  not 
only  by  express  agreement  entered  of  record 
as  required  by  the  statute,  but  by  such  con- 
duct on  bis  part  as  Indicates  that  he  does 
not  Intend  to  avail  himself  of  it,  and  as  is 
inconsistent  with  his  right  to  assert  it  We 
are  not  quite  sure  If  the  better  practice  would 
not  be  for  a  party  excepting  to  a  reference  to 
expressly  reserve  his  right  of  trial  by  Jury. 
But  we  will  not  decide  this  now  to  be  essen- 
tial to  the  preservation  of  his  right,  as  it  is 
not  necessary  to  do  so,  for,  if  the  defendants 
formally  asserted  their  right  to  have  the  is- 
sues thus  tried,  they  clearly  waived  it  after- 
wards by  not  pointing  out  the  questions  or 
issues  of  fact  they  raised  by  the  exceptions, 
and  presenting  such  issues  as  they  deemed 
necessary  to  cover  all  of  the  controverted 
facts.  The  law  provides  that  the  issues  aris- 
ing upon  the  pleadings,  material  to  be  tried, 
shall  be  made  up  by  the  attorneys  appearing 
in  the  action  and  reduced  to  writing,  or  by 
the  Judge  presiding  upon  or  during  the  trial. 
The  attorney  must  take  the  Initiative,  and, 


when  issues  have  thus  been  framed,  they  are; 
of  course,  subject  to  revlsloa  by  the  Judge, 
and  subject  also  afterwards  to  exception  by 
the  party  who  may  allege  that  he  is  aggriev- 
ed by  the  ruling.    In  Telverton  v.  CJoley,  101 
N.  C,  at  page  249,  7  S.  E.,  at  page  673,  the 
court  says:    'The  Issues  of  fact  thus  Joined 
by  the  pleadings,  report,  and  exceptions  shall 
be  submitted  if  demanded  in  apt  time."    And 
at  page  230  of  101  N.  C,  at  page  673  of  7  S. 
B.:     'That  the  exceptions  must  be  definite, 
and  present  distinctly  each  finding  of  fact  by 
the   referee  to  which  exception   is  taken." 
This  is  a  safe  and  a  sound  rule,  and,  more- 
over, can  be  easily  complied  with.     "Apt 
time"   means  ^sufficient  time  to  enable  the 
parties  to  prepare  for  the  trial,  and  in  cases 
like  this  one  it  is  the  time  at  which  the  ex- 
ceptions are  filed.    We  think  this  was  con- 
templated by   the   court  in   Driller  Ga   v. 
Worth,  and  the  cases  which  have  followed  it 
Yelverton  v.  C3oley,  supra,  Wilson  t.  Peather- 
stone,  120  N.  0.  446,  27  a  B.  124,  and  Rough- 
ton  T.  Sawyer,  144  N.  0.  766,  56  S.  B.  4S0. 
The  easiest  and  most  practical  way  of  stat- 
ing the  particular  controverted  fact  which 
the  party  desires  to  have  submitted  to  a 
Jury,  is  by  formulating  an  issue  upon  each 
exception  embodying  the  fact  itself.    His  hon- 
or was  right  in  his  ruling  upon  the  demand 
of  the  defendants  for  a  Jury  trial,  and  we 
think,  that  In  other  respects  there  was  no  er- 
ror in  the  ruling  and  Judgment  of  the  court.' 
Indeed,  the  point  we  have  decided  was  the  one 
upon  which  Mr.  Bell  laid  all  the  stress  of  his 
very  able  argument 
No  error. 

(146  N.  C.  285) 

LATTA  V.  CATAWBA  EliEGTRIO  &  POWBR 
CX).  et  aU 

(Supreme  Court  of  North  Carolina.    De&   U, 
1907.) 

1.  Tbxjstb  —  RESULTm  o  Tbubtb  — Natub«  of 
Right  or  Cestui  Que  Trust. 

Where  H.  owned  certain  mill  property  and 
water  rights,  and  paid  for  certain  ouier  prop- 
erty purchased  from  B.,  but  the  title  was  taken 
by  J.  at  H.'8  direction,  H.  had  no  title  or  es- 
tate in  the  B.  property,  but  a  mere  right  to  call 
upon  J.  to  execute  the  resulting  trust  and  a 
subsequent  conveyance  of  the  mill  property,  etc* 
by  H.  could  not  carry  as  appurtenant  any  ease- 
ment in  the  B.  property  which  he  did  not  own, 
[Ed.  Note.— For  cases  in  point  see  Cent  IMg. 
vol.  47,  Trusts,  §  188.] 

2.  Deeds— Opkration—Pbopebty  Convztkd— 
Land  as  Appubtbnant  to  Land. 

Land  cannot  pass  as  appurtenant  to  land, 
for  only  incorporeal  rights  can  pass  as  appur- 
tenances. 

Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 


oL 


vol.  16,  Deeds,  U  337, 


I] 


3.  Watebs— EIasement— Cbeation. 

The  mere  fact  that  H.,  an  owner  of  mill 
property,  caused  a  third  person  to  pnichaae 
other  property,  because  at  some  future  time  he 
might  wish  to  raise  his  dam  so  as  to  back  water 
upon  it,  does  not  ipso  facto  create  an  easement 
in  the  other  proper^  for  that  porpoae,  evca 
though  H.  paid  for  the  property  poichased. 


N.a) 
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4.   SaMB— CONVETANCES— APPTTBTENANOES. 

Where  H.  owned  mill  property,  and  paid  for 
other  property  which  was  taken  in  the  name 
of  another  by  ois  direction,  but  H.  had  not  back- 
ed any  water  upon  such  other  tract  at  the  time 
he  sold  his  mill,  and  the  description  by  which 
he  sold  it  was  confined  to  the  water  rights,  etc., 
which  he  had  received  in  acquiring  it,  his  deed 
to  the  mill  property  cannot  be  construed  to  pass 
as  appurtenant  to  the  land  an  easement  in  the 
other. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Waters  and  Water  Courses,  §  171.] 

6.  Same— Extent  of  Easement. 

Where  land  on  which  a  mill  is  situated  Is 
sold,  an  easement  to  pond  the  water  above  the 
mill  to  the  extent  that  it  was  done  at  the  time 
of  the  conveyance  will  pass  with  the  mill  prop- 
erty as  appurtenant. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Waters  and  Water  Courses,  §  171.] 

6.  Same— Constbuctton  of  Covenant. 

Where  a  deed,  after  describing  the  property 
by  metes  and  bounds,  provided  that  the  grantee 
should  have  all  water  rights  and  privileges  on 
the  premises,  and  the  right  to  erect  dams  in  the 
river  for  the  purpose  of  utilizing  the  full  flow 
of  the  river  embraced  in  said  boundaries,  and 
should  not  be  liable  for  any  resulting  damages 
to  other  lands,  etc.,  provided  the  dams  or  other 
obstructions  may  be  placed  in  said  river  at  a 
certain  place  designated  in  the  plat, 'or  at  any 
other  place,  etc.,  the  covenant  was  expressly 
confined  to  dams  which  might  be  placed  in  the 
river  on  land  within  said  boundaries. 

7.  Easement— Tbansfeb. 

A  right  or  easement  does  not  pass  as  ap- 
purtenant without  mention,  unless  it  is  an  ease- 
ment actually  appurtenant  by  use  and  occupa- 
tion at  the  time  of  the  conveyance. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Easements,  t  66.] 

&  MoBTGAGES— Right  of  Mobtgages— Afteb- 
AcQUiBED  Pbopebtt— Easements. 

when  property  is  mortgaged,  and  subse- 
quently an  easement  is  acquired,  necessary  and 
essential  to  the  full  enjoyment  of  the  property, 
it  will  inure  to  the  benefit  of  the  mortgisigee. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  35,  Mortgages,  fi  255.] 

9.  Watebs  —  Easement— Acquisition   undeb 
Tbust  Deed. 

Where  a  power  company  gave  a  mortgage, 
which  covered  mill  property  owned  by*  it,  and 
subsequently  it  purchased  other  land,  the  deed 
for  which  included  certain  flowage  rights  under 
a  right  to  place  dams  within  the  property  con- 
veyed, and  this  land  with  the  same  rights  came 
into  the  hands  of  plaintiff  by  subsequent  con- 
veyances, the  trust  company,  to  which  the  deed 
of  trust  was  given  and  those  holding  under  it 
did  not  have  an  easement  to  back  water  from  the 
milldam  onto  the  plaintiff's  property. 

10.  Judgment— Res  Judicata. 

Where  B.  received  certain  land,  etc,  of 
a  power  company  of  which  be  wss  a  director. 
In  payment  for  a  pre-existing  debt,  and  a  pre- 
viously executed  trust  deed  by  the  power  com- 
pany of  other  property  was  foreclosed  in  an  ac- 
tion commenced  after  the  sale  to  B.,  but  B.  was 
not  a  party  to  that  action  in  which  the  insolv- 
ency of  the  power  company  was  established,  B. 
and  bis  grantees  were  not  affected  by  the  decree, 
or  by  declarations  of  the  president  of  the  com- 
pany made  in  that  case. 

SBd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  30,  Judgment  fi  1203;    vol.  20,  Evidence, 
H  846^848.] 

11.  Estoppel  —  Pleading  —  Recobd   of  An- 
otheb  Case. 

By  making  a  record  in  another  case  a  part 
of  his  pleading,  a  partv  is  not  estopped  from 
denying  the  facts  adjudicated  therein. 

TEd.  Note.— For  cases  in  point  see  Cent  Dig. 
Wl  19,  Estoppel,  H  3M>.] 


12.  COBPOBATIONS  —   INSOLVENCY  —  FbAUDU- 

LKNT  Conveyances  —  Actions  —  Questions 

FOB  JUBY. 

In  an  action  involving  the  validity  of  a  cer- 
tain deed  of  a  company  to  a  director  thereof,  in 
settlement  of  a  pre-existing  debt  whether  cer- 
tain bonds  were  the  valid  indebtedness  of  the 
company,  and  whether  the  company  was  in- 
solvent at  the  time  of  the  execution  of  tbe  deed, 
was  for  the  Jury. 

13.  Sams— BuBDEN  of  Pboof— Insolvency  of 
Debtob— Validity  of  Bonds. 

In  an  action  involving  the  question  wheth- 
er a  company  was  insolvent  because  of  certain 
outstanding  bonds,,  at  the  time  of  executing  a 
deed  to  a  director  of  the  company  in  payment 
of  a  pre-existing  debt  it  was  incumbent  upon 
the  ci^itors  to  prove  that  the  company  received 
value  for  the  bonds  or  that  the  holders  thereof 
were  bona  fide  purchasers. 

14.  Same. 

An  issue  of  the  insolvency  of  a  company  in- 
volves the  validity  of  its  debts  and  assets. 

15.  Holidays  — Notice  — Opening    Deposi- 
tions. 

A  notice  of  opening  depositions  is  not  void 
because  the  time  set  for  opening  them  is  on  a 
legal  holiday. 
1ft,  Same— What  may  be  Done  on  Holidays. 

Whatever  the  statute  does  not  prohibit  from 
being  done  on  a  legal  holiday  may  oe  done,  and 
tbe  legality  of  such  acts  cannot  be  measured  by 
tbe  legal  status  of  Sunday. 

17.  Same— Opening  Depositions— Effect. 
Where  notice   was  given   that  depositions 

would  be  opened  on  a  legal  holiday,  even  if  a 
party  could  not  be  compelled  to  attend,  he  coulcL 
under  the  statute,  have  filed  exceptions  and  had 
a  hearing  on  the  next  day,  and  where  he  failed 
to  attend  on  either  day,  he  cannot  complain,  e^ 
pecially  when  he  was  afterwards  given  tmie  and 
opportunity  to  file  exceptions. 

18.  COBPOBATIONS  — Actions— Right  to  Fiuc 
Pleadings.  ^  _     , 

Wbere  a  corporation  is  made  a  party  de- 
fendant to  an  action  to  quiet  title,  it  has  a 
right  to  file  an  answer  therein  even,  though  one 
who  owns  tbe  majori^  of  the  stock  in  the  cor- 
poration was  plaintifrs  vendor. 

19.  Same  -»-  Fbaudulent    Conveyance    by 
Pbesident— Duties  of  Officebs.  ^      ^      ^ 

If  the  president  of  a  ooirporation  fraudu- 
lently disposes  of  its  property,  it  is  the  duty  of 
the  officers  to  sue  for  and  recover  it  for  thi 
benefit  of  its  creditors. 

20.  Same— Rights  of  Cbbditoi»— Reobivebb. 
If,  during  tbe  existence  of  a  corporation 

its  officers  fraudulently  or  unlawfully  disposed 
of  any  of  its  property,  creditors  are  entitled  to 
have  a  receiver  appointed  to  sue  for  and  re- 
cover it 

21.  Same— Dissolution  by  Sale  of  Pbopebtt 

UNDEB  MOBTOAGE.  .    ^    ,      .^^ 

Under  tbe  direct  provision  of  Code  188SL 
{  697,  wbere  a  sale  is  made  under  a  deed  of 
trust  or  mortgage,  executed  by  any  corporation 
on  all  its  works  and  property,  upon  conveyance 
to  tbe  purchaser  tbe  corporation  is  ipso  facto 
dissolved. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  §  2404.] 

Appeal  from  Superior  Conrt,  Oaston  Coun- 
ty;  Ward,  Judge. 

Action  by  B.  D.  Latta  against  the  Ca- 
tawba E>lectric  &  Power  Company  and  others. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.    Affirmed. 

This  action  was  brought  by  plaintiff  against 
defendants,  Catawba  Electric  &  Power  Co.,  Fi- 
delity &  Deposit  Co.,  Alceas  Hooper  and 
another,  trustees  of  estate  W.  B.  Hooper,  the 
Woman's  College  of  Baltimore,  and  otbers. 
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pursuant  to  ReTisal  1905,  {  1589.  for  the  pur- 
pose of  quieting  title  to  the  lands  described 
In  the  complaint.  The  plaintiff  claimed  three 
tracts  of  land  and  showed  title  thereto:  (1) 
Bissell  tract,  by  deed  from  Emily  Bissell  to 
W.  T.  Jordan,  bearing  date  July  13,  1893. 
This  deed,  after  describing  the  land  by  metes 
and  bounds,  conveys  all  water  rights  and 
privileges  on  said  premises,  with  the  right  to 
erect  dams  in  theiOatawba  river  for  the  pur- 
pose of  utilizing  the  fall  of  said  river,  em- 
braced in  the  boundaries,  free  from  any  claim 
for  damages  to  any  land  of  the  grantors,  pro- 
vided the  dam,  or  dams,  may  be  placed  in 
said  river  at  what  is  designated  in  the  plat 
as  the  "lower  bench  mark"  or  at  any  other 
place,  and  that  the  dam  shall  not,  whereso- 
ever placed,  raise  the  water  at  said  mark 
more  than  4^^  feet  above  the  iron  peg  in  the 
rock,  being  the  "lower  bench  mark,"  and 
located  at  the  upper  end  or  just  above  the 
upper  end  of  the  Rumfelt  Island.  This  land, 
except  a  small  portion,  is  covered  by  water. 

(2)  The  Sample  tract,  by  deed  from  Hugh 
Sample  to  W.   T.   Jordan,  dated  March  6, 

1899.  (3)  The  Lineberger  tract  by  deed  from 
R,  E.  Lineberger  to  W.  T.  Jordan  dated 
March  28,  1899.  These  deeds  convey  certain 
water  rights  not  necessary  to  be  set  out  here. 
The  jury  find  (Rec.  59,  60)  that  the  said  Jor- 
dan purchased  these  tracts  of  land,  with 
the  water  rights  attaching  thereto,  for  W. 
J.  Hooper,  and  paid  for  same  with  money  fur- 
nished by  said  Hooper,  who  was  carrying  on 
business  in  the  name  of  the  W.  J.  Hooper 
Manufacturing  Company.  It  was  admitted 
that  the  title  to  said  lands  was  in  the  grant- 
ors at  the  date  of  the  deeds.    (4)  On  May  29, 

1900,  said  Jordan,  by  direction  of  said  W. 
J.  Hooper,  and  for  a  nominal  consideration, 
conveyed  the  three  above-named  tractp  of 
land,  with  all  <Jf  the  water  rights  which  he 
acquired  by  said  deeds,  to  the  Catawba  Elec- 
tric &  Power  Go.  (5)  On  February  4,  1901, 
said  power  company  conveyed  the  said  three 
tracts  of  land,  with  the  water  rights,  to  Wil- 
liam Barbour.  The  consideration  of  this 
deed  was  that  said  Barbour  should  credit  the 
original  cost  of  said  lands,  amounting  to 
about  $7,000,  on  a  note  held  by  him  against 
the  said  power  company.  Indorsed  by  said 
W.  J.  Hooper  and  the  Wm.  J.  Hooper  Manu- 
facturing Co.  This  was  done  by  and  with 
the  consent  of  said  W.  J.  Hooper,  who,  to- 
gether with  said  Barbour,  was,  at  the  date  of 
said  deeds,  a  director  of  said  power  company. 
(6)  On  September  11,  1901,  Barbour,  for  a  re- 
cited consideration  of  $5,  but  an  actual  con- 
sideration of  $7,220,  being  the  amount  paid 
by  Barbour  and  interest,  conveyed  said  three 
tracts  of  land,  with  the  water  rights,  to  plain- 
tiff, E.  D.  Latta.  Defendant  power  company 
and  its  assignee  showed  title  to  a  tract  of 
land  known  as  "the  Mountain  Island,"  on 
the  Catawba  river,  containing  1,150  acres: 
(1)  By  deed  from  Davidson  to  Pegram  May 
28,  1883.     (2)  Pegram  to  Tate  April  8,  1884. 

(3)  Tate  to  W.  J.  Hooper  April  9,  1884.    This 


deed  oonveySf  by  metes  and  bounds,  the 
Mountain  Island  property  on  the  Catawba 
river,  Including  certain  water  rights  described 
in  the  deeds  from  Davidson  to  Pegram  and 
Pegram  to  Tate.  It  appears  from  the  map 
filed  herein  that  neither  of  these  deeds  de- 
scribe nor  cover  any  part  of  the  three  tracts 
claimed  by  plaintiff.  The  map  shows,  and  it 
was  otherwise  in  evidence^  that  the  Bissell 
tract  is  Immediately  above  the  Mountain 
Island  land.  The  deed  from  Bissell  to  Jordan 
calls  for  the  beginning  point  at  "a  hickory 
on  the  old  comer  on  the  Catawba  river  be- 
tween the  Hooper  and  Bissell  lands.'*  The 
deed  from  Tate  to  Hooper  calls  for  the  be- 
ginning "at  a  hickory  near  the  river  bank/' 
An  examination  of  the  plat  shows  that  the 
hickory  marked  the  comer  of  both  tracts. 
(4)  On  November  20,  1894,  W.  J.  Hooper  con- 
veyed to  the  said  power  company.  In  con- 
sideration of  $25,000,  the  Mountain  Island 
property,  including  all  of  the  lands  and  wa- 
ter rights  conveyed  to  him  by  Tate,  to  whose 
deed  reference  is  made.  (5)  On  May  1,  1895, 
said  power  company  conveyed  by  deed,  in 
trust  to  the  Fidelity  &  Deposit  Co.,  the  same 
lands,  with  the  water  rights,  including  all 
other  property  thereon.  The  purpose  of  this 
deed  was  to  secure  the  payment  of:  First 
Sixty-five  coupon  bonds  of  $1,000  each  to  be 
issued  by  said  power  company  and  known 
as  Class  A.  Seconds  EUghty-six  coupon  bonds 
of  $1,000  each  and  known  as  Class  B,  to  be 
issued  by  said  company.  (6)  On  June  21 
1901,  fi&id  deposit  company  and  the  allied 
owners  of  the  said  bonds,  the  defendants 
herein.  Instituted  an  action  in  the  superior 
court  of  Mecklenburg  county  against  said 
power  company  for  the  purpose  of  foreclos- 
ing said  deed  in  trast,  and  subjecting  the 
property  conveyed  therein  to  sale  to  pay  said 
bonds  and  the  accrued  Interest  thereon. 
The  proceeding  was  duly  prosecuted  to  Judg- 
ment. The  power  company,  by  answer,  ad- 
mitted the  allegations  In  the  complaint,  in- 
cluding the  insolvency  of  said  company.  The 
property  was  brought  to  sale  on  September 
11,  1901,  when  the  defendants  herein,  other 
than  the  said  power  company  and  the  said 
deposit  company,  purchased  said  property 
for  the  sum  of  $175,000.  The  sale  was  duly 
reported,  confirmed,  and,  on  September  21. 
1904,  the  said  deposit  company,  pursuant  to 
the  order  of  the  court,  executed  a  deed  to 
said  purchasers  conveying  said  property  with 
all  water  rights  and  other  property,  fran- 
chises, etc.,  which  passed  under  the  deed  In 
tmst.  (7)  On  June  29,  1905,  the  said  pur- 
chasers, grantees  in  said  deed,  conveyed  said 
property  to  the  Catawba  Manufacturing  & 
Electric  Power  Company,  which  was  made  de- 
fendant herein. 

The  defendants  contend,  first,  that  Jordan 
acting  for,  and  under  the  direction  of  W. 
J.  Hooper,  purchased  the  Bissell  tract  for  the 
purpose  of  securing  the  right  to  raise  the 
dam  across  the  river,  to  develop  the  Mountain 
Island  power  to  Its  full  capacity;    that  thfr 
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said  Jordan  held  title  to  said  land  In  trust 
for  Hooper,  he  haying  furnished  the  money 
to  pay  therefor,  and  that  by  reason  of  these 
facts  and  the  pecnliar  relation  of  the  BIssell 
tract  to  the  Mountain  Island  land,  Jordan, 
for  Hooper,  held  same  as  appurtenant  there- 
to, creating  an  easement  or  privilege  in  the 
owners  of  the  Mountain  Island  property  to 
pond  water  back  upon  it  They  contend  that 
the  Sample  and  Llneberger  tracts  were  pur- 
chased and  held  in  the  same  way  and  subject 
to  the  same  easement ;  that,  by  virtue  of  the 
deed  from  Hooper  to  the  power  company, 
November  20,  18^  his  equitable  title  attach- 
ing to  the  water  rights  in  the  Bissell  land 
passed  to  said  power  company,  and  that  they 
passed  to  the  Fidelity  &  Deposit  Co.  by  the 
deed  of  May  1,  1895,  and  by  the  successive 
conveyances  vested  in  the  defendant  Manu- 
facturing Power  &  Electric  Company.  As  to 
the  Sample  and  Lineberger  tracts,  two  miles 
up  the  river  from  the  Mountain  Island  prop- 
erty, they  make  the  same  contention.  Defend- 
ants tendered  issues  for  the  purpose  of  pre- 
senting its  contentions  in  this  respect,  which 
his  honor  declined  to  submit.  Defendants 
excepted.  His  honor  held,  as  a  matter  of  law, 
that  the  Lineberger,  Sample,  and  Bissell  lands 
did  not  pass  with  the  Mountain  Island 
land  under  the  sale  of  September  11,  1001. 
That  only  such  easement  passed  as  existed, 
by  ponding  water  on  the  Bissell  land,  at 
the  date  of  the  deed  from  Hooper  to  the 
power  company.  .  Defendant  excepted.  They 
further  contend  that  at  the  date  of  the  deed 
from  Bissell  to  Jordan,  July  13,  1893,  and 
the  deed  from  Hopper  to  the  power  company 
November  20, 1894,  the  dam  over  the  Catawba 
river  backed  water  upon  the  Bissell  land. 
The  jury  find  that  on  neither  of  these  dates, 
nor  before,  did  the  dam,  as  it  then  existed, 
back  water  on  the  Bissell  tract.  (Rec.  5&- 
60 ;  Issues  4-5.)  The  defendants  further  con- 
tend that  the  "lower  bench  mark,"  referred 
to  in  the  deed  from  Bissell  to  Jordan,  was 
below  the  Bissell  land  and  on  the  Tate  land. 
The  jury  find  otherwise.  (Rec  60,  Issue  10.) 
The  defendants,  other  than  the  deposit  com- 
pany and  the  Manufacturing  &  Electric  Co., 
contend  that  If  the  three  tracts  claimed  by 
plaintiff,  or  easements  thereon,  did  not  pass 
as  appurtenant  to  the  Mountain  Island  land, 
then,  and  in  that  event,  the  deed  from  the 
power  company  to  Barbour  February  4,  1901, 
was  fraudulent  and  void,  for  that  the  said 
power  company  was,  at  that  time.  Insolvent ; 
that  both  Barbour  and  Hooper  were  direct- 
ors in  said  company,  and  that  plaintiff  on 
September  11, 1901,  the  date  of  his  deed  from 
Barbour,  had  notice  of  these  facts;  that  the 
consideration  of  the  deed  to  Barbour  was 
a  pre-existing  debt  due  Barbour  and  that  was 
known  to  plaintiff.  Plaintiff  denies  each  and 
every  of  these  allegations,  except  that  Bar- 
bour was  a  director  in  said  company.  He 
further  alleges  that  he  was  a  purchaser  from 
Barbour  for  value  and  without  notice  of  any 
of  the  alleged  vitiating  facts.     Appropriate 


issues  were  submitted  to  the  jury  to  present 
these  several  contentions,  and  found  for  the 
plaintiff.  Defendants  presented  a  number  of 
prayers  for  special  instructions,  and  duly 
noted  exceptions  to  his  honor's  refusal  to  give 
them.  These  exceptions  are  discussed  in  the 
opinion.  There  was  judgment  for  plaintiff. 
Defendants  excepted,   and  appealed. 

Armistead  Burwell,  F.  I.  Osborne,  R,  C 
Lucas,  and  Maxwell  ft  Keerans,  for  appel- 
lants. W.  R  Rodman,  O.  F.  Mason,  and  0. 
W.  Tillett,  for  appellee. 

CONNOR,  J.  (after  stating  the  facts  M 
above).  The  plaintiff  having  shown  a  com- 
plete chain  of  title  to  the  Bissell,  the  Line- 
berger, and  Sample  properties  was,  In  view 
of  the  admissions  in  the  answer  that  de- 
fendants were  claiming  to  own  said  proper- 
ties, or  an  easement  in  them,  entitled  to 
judgment  quieting  his  titie,  unless  the  de- 
fendants made  good  either  of  their  conten- 
tions referred  to  in  the  answer  as  counter- 
claims. The  cause  was  well  and  carefully 
tried  in  the  court  below,  and  argued,  in  this 
court,  with  more  than  usual  learning  and 
ability.  The  record  contains  40  assignments 
of  error.  The  real  merits  of  the  controvemy, 
however,  following  the  orderly  arrangement 
of  the  briefs,  are  reduced  to  but  a  few  prop- 
ositions. It  will  be  convenient  to  discuss 
them  in  the  order  in  which  they  were  argued. 
Defendants'  first  contention  Is  thus  stated 
In  the  brief:  "That  the  Fidelity  &  Deposit 
Co.,  and  its  assigns,  have  an  easement,  privi- 
lege, or  right  to  erect  on  the  Mountain  Island 
shoal  a  dam  sufficient  in  height  and  extent 
to  enable  it,  or  its  assigns,  to  use  the  full 
power  of  the  Catawba  river  at  that  place." 
This  right,  privilege,  or  easement  alleged  to 
have  vested  In  the  power  company,  it  Is 
claimed,  passed  to  the  deposit  company  by 
the  deed  in  trust  of  May  1,  1805.  His  honor 
held,  as  a  matter  of  law,  against  defendant's 
contention.  The  exception  to  this  ruling, 
therefore,  presents  the  question  whether,  up- 
on the  entire  evidence  considered  most  favor- 
ably for  defendants,  any  such  burden  or 
easement  is  imposed  upon  the  properties  for 
the  benefit  of  the  Electric  &  Manufacturing 
Power  Co.,  the  present  owner  of  the  Moun- 
tain Island,  or  Tate,  land.  It  will  be  well 
to  discuss  the  questions  as  they  affect  the 
Bissell  property,  first,  because  In  some 
aspects  it  differs  from  the  Lineberger  and 
Sample  properties.  The  defendants'  claim  Is 
based  upon  the  following  facts:  Prior  to  May 
28,  1883,  Jas.  M.  Davidson  owned  certain 
water  rights  in  the  Catawba  river  which  he 
conveyed  to  Miles  Pegram,  who,  on  April 
8, 1884,  conveyed  the  same  water  rights,  etc., 
to  James  T.  Tate  and  others,  who  were,  at 
that  time,  operating  the  Mountain  Itiand 
Mills.  These  water  rights  are  described  In 
the  deed,  and  located  by  the  testimony  of 
the  surveyor,  Fichte.  They  do  not  coyer  Any 
portion  of  the  Bissell  property.  Prior  to 
April  8»  1884,  Jas.  T.  Tate  and  others  were 
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the  owners  of  a  tract  of  land  lying  on  and 
going  to  the  center  of  the  Catawba  river,  con- 
taining 1450  acres.  The  Mountain  Island 
Mills,  including  a  valuable  water  power,  were 
located  on  this  land.  On  April  9,  1884,  Tate 
and  others  conveyed  this  land,  by  metes  and 
bounds,  to  W.  J.  Hooper  of  the  city  of  Balti- 
more. The  water  rights  acquired  by  Tate 
from  Pegram  are  conveyed  by  this  deed.  The 
first  call  in  the  deed  is  "a  hickory  near  the 
river  bank."  The  habendum  of  the  deed  13 
in  the  following  language:  "To  have  and 
to  hold  the  same  and  all  mills,  machinery, 
and  fixtures  thereon  or  appertaining  there- 
to, also  the  right,  power,  and  privilege  to 
build  upon,  or  annex  to,  the  east  bank  of 
the  river,  at  any  point  or  points,  place  or 
places,  any  dam  or  dams  as  far  thereupon 
or  into  said  bank  b&  may  be  necessary  to 
control,  use,  and  enjoy  to  the  full  extent  the 
full,  entire  available  water  power  of  the 
whole  river  between  the  points,  and  within 
the  boundaries  hereinbefore,  and  as  set  out 
in  the  deed  from  Davidson  to  Pegram."  The 
Catawba  Electric  &  Power  Co.  was  incor- 
porated March  6,  1893  (P.  L.  1893,  p.  462, 
c.  307).  On  Nov.  20,  1894,  W.  J.  Hooper, 
by  deed  referring  to  and  adopting  the  de- 
scription In  the  Tate  deed,  conveyed  the  same 
property  known  as  the  "Mountain  Island 
Mills"  to  said  Oatawba  Electric  &  Power 
Co.  It  Is  conceded  that  all  of  the  right,  title, 
privileges,  or  easements  to  or  in  said  prop- 
erty which  passed  to  the  power  company, 
have,  by  the  deeds  set  out  in  the  statement 
of  facts  herein,  passed  to  and  vested  In  the 
Catawba  Manufacturing  Electric  &  Power 
Co.,  by  deed  dated  June  29,  1905.  It  is  fur- 
ther conceded  that  neither  of  these  deeds 
convey,  nor  do  they  include  in  the  description 
therein,  the  Bissell  property. 

Prior  to  July  13,  1893,  Mrs.  Emily  Bissell 
and  others  were  the  owners  of  a  tract  of 
land,  a  very  large  portion  of  which  was  cov- 
ered by  water,  lying  on  and  constituting  a 
portion  of  the  bed  of  the  Catawba  river. 
This  land  adjoins  the  Mountain  Island  prop- 
erty, the  beginning  point  being  the  hickory 
called  for  as  the  beginning  of  said  land. 
On  July  13,  1893,  W.  T.  Jordan  was  man- 
ager, etc.,  and  W.  J.  Hooper  was  president 
of  the  Catawba  Electric  &  Power  Co.  Jor- 
dan says:  "I  bought  the  Bissell  property 
and  took  title  in  my  own  name.  I  took  it  in 
that  way  under  instructions  from  W.  J. 
Hooper,  the  president  of  our  company.  X 
purchased  it  because  it  was  necessary  to  the 
Mountain  Island  property.  The  Bissell  prop- 
erty and  the  Mountain  Island  property  ad- 
Join."  He  further  testified  that  the  W.  J. 
Hooper  Manufacturing  Co.  paid  for  it  The 
deed  from  Bissell  to  Jordan  of  July  13,  1893, 
describes  the  property  by  metes  and  bounds 
— beginning  at  the  "hickory  and  old  comer 
on  the  Catawba  river  bank  between  the 
Hooper  and  Bissell  lands  or  properties."  Fol- 
lowing the  description  are  the  words:  "It 
being  the  same  land  which  was  surveyed  for 


the  parties  by  John  C.  Fichte  in  July,  1893, 
plats  or  diagrams  of  which  survey  are  ho^ 
to  annexed,  and  marked  respectively  'A'  and 
'B,*  and  made  a  part  of  .this  deed."  Cer- 
tain covenants,  in  regard  to  water  rl^^ta, 
are  set  forth  in  the  deed  to  which  forthw 
reference  will  be  made. 

On  May  29,  1900,  Jordan,  as  found  by  the 
Jury  (Issue  14),  conveyed  the  Bissell  property 
to  the  power  company  by  direction  of  Hoop- 
er.    The  consideration  recited  is  $1.     This 
deed  refers  to  the  deed  from  Bissell  and  con- 
cludes as  follows:  "It  is  the  purpose  of  W. 
T.  Jordan,  by  this  deed,  to  invest  the  Cataw- 
ba Electric  &  Power  Co.  with  the  title  to  all 
the  lands,  water  rights,  and  other  easements 
acquired  by  the  said  Jordan  by  said  deed,** 
etc.    It  will  be  observed  that  this  deed  bean 
date  six  years  subsequent  to  Hooper*8  deed 
to  the  power  company,  November  20,  1894, 
and  five  years  subsequent  to  the  deed  in  trust 
from  the  power  company  to  the  Fidelity  ft 
Deposit  Co.,  May  1,  1895.    The  legal  title  to 
the  Bissell  property  was,  therefore,  in  Jordan 
at  the  date  of  Hooper's  deed  to  the  power 
company  and  of  the  deed  from  the  power 
company  to  the  deposit  company.     The  de- 
fendants contend  that  Hooper  having  paid 
the  purchase  money  for  the  property,   and 
Jordan,  having  bought  by  his  direction,  li^d 
the  property  In  trust  for  him — ^that  Hooper's 
purpose  in  buying  through  Jordan  was  to 
hold   the   Bissell   property   and   the    water 
rights  attached  thereto  as   appurtenant   to 
the  Mountain  Island  property,  and  that  there- 
by the  Bissell  property,  or  at  least  an  ease- 
ment therein,  became  appurtenant  to  the  said 
property  to  the  extent  set  forth  In  the  an- 
swer.   The  Jury  find  that  Hooper  paid  for 
the  Bissell  property,  and  that  Jordan  took 
title  thereto  by  his  direction.    Hooper  had  no 
title  to,  or  estate  in,  the  Bissell  property,  but 
a  rigUt  to  call  upon  him  to  execute  the  re- 
sulting   trust    by    conveying    the    property. 
This,  as  said  by  Pearson,  J.,  In  Thompson  v. 
Thompson,  46  N.  C.  430,  *'ls  a  mere  right  and 
not  an  estate,"  therefore  his  deed  to  the  pow- 
er company  could  not  carry  as  appurtenant 
any  easement  in  the  Bissell  property  ^rhich 
he  did  not  own.     The  Jury  found  that  the 
dam  of  the  Mountain  Island  Mills  did  not 
at  the  date  of  the  deed  from  Hooper  to  the 
power  company,  back  water  upon   the   Bl»> 
sell  land.     This  finding  eliminates  the  sug- 
gestion that  any  such  easement  was  In  ex* 
istence  at  that  time.    The  fact  that  Hooper 
describes  the  Tate  or  Mountain  Island  land 
by  an  express  reference  to  the  Tate  deed  to 
himself,  and  that  this  deed  confines  the  wa- 
ter rights  "between  the  points  and  within 
the   boundaries   hereinbefore,    and    as    they 
are  set  forth  in  the  deed  from  Davidson," 
etc.,  leaves  no  room  for  construction  In  re- 
spect to  the  property  and  water  rights  ex- 
pressly conveyed  by  the  deed.  Of  course  the 
land  covered  by  water  did  not  pass  eitber  by 
way  of  description,  or  as  appurtenant,   for 
the  manifest  reasons  that  It  la  not  within  the 
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description,  and  that  land  can  never  pass 
as  appnrtenant  to  land.  "Only  incorporeal 
rights  pass  as  appurtenant  to  land  or  under 
the  description  of  'appurtenances.'  Land 
cannot  pass  as  appurtenant''  Jones,  Ease- 
ment, %  20.  "A  thing  corporeal  cannot  prop- 
erly he  appTurtenant  to  a  thing  corporeal,  nor 
a  thing  incorporeal  to  a  thing  incorporeal." 
Coke,  Litt  121b.  While  it  is  unquestionably 
true  that  an  incorporeal  right  may  pass  as 
appurtenant,  without  being  specifically  nam- 
ed, it  is  equally  true  that  the  incorporeal  right 
must  be  in  existence  before  it  can  pass  as  ap- 
purtenant. The  difficulty  which  confronts 
the  defendants  is  in  the  failure  to  show  that 
any  easement  in  the  Bissell  land  had  been 
created,  used,  or  enjoyed  by  the  owner  of  the 
Mountain  Island  land  at  the  time  of,  or  be- 
fore, the  conveyance  to  the  i)ower  company. 
Certainly,  the  mere  fact  that  Hooper,  the 
owner  of  the  Mountain  Island  property,  caus- 
ed Jordan  to  purchase  the  Bissell  property 
because  at  some  time  in  the  future  he  might 
wish  to  raise  the  dam  on  his  own  property 
and  back  water  upon  it,  does  not  ipso  facto 
create  an  easement  in  the  Bissell  property 
for  that  purpose.  For  some  reason  Hooper 
had  the  title  taken  to  Jordan  and  held  by 
him.  This  conduct  on  his  part  indicates  a 
purpose  to  keep  the  two  properties  separate. 
Again,  when  he  conveys  the  Mountain  Is- 
land property  he  carefully  excludes  the  sug- 
gestion that  he  intends  to  convey  any  rights 
which  he  might  have  in  the  Bissell  property 
by  confining  the  water  rights,  privileges,  etc., 
to  those  which  he  acquired  from  Tate.  As 
Hooper  liad  not  subjected  the  Bissell  land 
to  any  burden,  or  backed  water  upon  it, 
while  he  owned  the  Mountain  Island  land, 
and  carefully  excluded  it  from  his  deed,  it 
would  be  doing  violence  to  both  the  language 
used  and  his  manifest  intention  to  so  con- 
strue the  deed  as  to  pass  as  appurtenapt  to 
the  land,  an  easement  which  had  no  exist- 
ence. It  is  settled  by  decisions  of  this  court 
that,  if  one  sell  land  on  which  a  mill  is  lo- 
cated, an  easement  will  pass  with  it,  as  ap- 
purtenant, to  pond  water  above  the  mill,  to 
the  same  extent  as  was  done  at  the  time  of 
the  conveyance.  In  Kestler  v.  Verble,  52  N. 
C.  185,  Manly,  J.,  said:  "It  seems  entirely 
clear  to  us,  upon  the  sale  of  the  parcel  of 
land,  including  the  lower  mill,  to  the  defend- 
ant Verble,  that  an  easement  in  the  lands 
passed  by  implication  to  defendant,  to  the 
extent,  at  any  rate,  held  by  the  Judge  below. 
The  defendant  purchased  as  appurtenant  to 
his  mill  the  right  to  keep  the  water  power 
in  the  condition  it  then  was,  for  the  purpose 
of  propelling  his  machinery."  So,  in  Bowling 
V.  Burton,  101  N.  O.  176,  7  S.  B.  701,  2  L.  R. 
A.  285,  Merrimon,  J.,  says  that  the  deed 
conveying  a  mill  carried  the  right  to  erect 
dams  across  the  river  at  the  mills  mentioned, 
to  the  extent  claimed  and  exercised  by  the 
vendor  at  the  time  he  executed  the  deed. 
A  large  number  of  cases  cited  in  plaintiff's 
brief  recognize  the  principle  with  its  limita- 


tion. In  Lammott  v.  Ewers,  106  Ind.  310,  6 
N.  E.  636,  55  Am.  Rep.  746,  it  is  said:  "The 
doctrine  is  too  familiar  to  Justify  elabora- 
tion that,  when  the  owner  of  an  estate,  dur- 
ing such  ownership,  has,  by  artificial  ar- 
rangements, made  one  part  subservient  to 
the  other,  thus  enhancing  the  value  of  one 
by  burdening  the  other,  the  conveyance  of 
that,  the  value  of  which  is  thus  enhanced, 
will  carry  the  right  to  an  easement  in  the 
other,  to  the  extent  necessary  to  the  enjoy- 
ment of  that  granted  in  the  same  condition 
in  which  it  was  enjoyed  before.  ♦  ♦  ♦  As 
applicable  to  water  rights,  in  a  case  where 
such  rights  are  granted  without  being  other- 
wise specifically  defined,  since  they  are,  in  a 
measure,  at  least,  incorporeal  and  invisible, 
they  are  measured  and  limited,  as  against 
the  grantor,  by  the  extent  to  which  they  were 
designed  to  be  used,  and  had  actually  been 
made  available  for  and  applied  to  use."  To 
the  same  effect  is  Taylor  v.  Hampton,  4  Mc- 
Cord  (S.  0.)  96,  17  Am.  Dec.  710.  In  Hathom 
V.  Stinson,  10  Me.  224,  25  Am.  Dec.  228,  it 
was  held  that  the  grantee  of  a  mill  "ac- 
quired a  right  to  continue  the  dam  so  as  to 
raise  the  same  head  of  water  as  the  grantor 
had  l>een  accustomed  to  raise  previous  to  the 
grant,  provided  that  was  necessary  for  the 
useful  operation  of  the  mill."  The  authori- 
ties cited  by  defendants  are  to  the  same  ef- 
fect. "Property  conveyed  passes  with  all  the 
incidents  then  rightfully  belonging  to  it,  or 
actually  or  usually  enjoyed  with  it  at  the 
time  of  the  conveyance,  so  far  as  they  are 
necessary  to  the  full  benefit  and  perfect  en- 
joyment of  the  property  without  any  specifi- 
cations of  them."  Dunklee  v.  Wilton  Ry. 
Co.,  24  N.  H.  480;  Tiedeman,  Real  Prop.  S 
842.  It  appears  from  the  deeds  and  the  tea** 
timony  that  Tate  and  his  associates,  prior  to 
April  8,  1884,  had  erected  a  dam  over  the 
river,  and  built  a  mill.  This  dam  is  referred 
to  by  Fichte,  defendants'  witness,  as  the  "old 
Tate  dam,"  thus  showing  that,  at  the  time 
Hooper  purchased  Ci884)  and  conveyed  to  the 
power  company  (1894),  there  was  a  dam 
across  the  river  which  did  not  back  water  on 
the  Bissell  land.  It  further  appears  that 
Tate  acquired  and  conveyed  to  Hooper  cer- 
tain water  rights  adjoining  the  Bissell  land. 
The  defendants,  however,  contend  that  the 
Bissell  deed  "shows  that  it  was  bought  for 
the  Mountain  Island  property,  and  that  the 
privilege  therein  was  conveyed  for  the  Moun- 
tain Island  Water  Power  to  back  water  upon 
the  same."  The  deed,  after  describing  the 
property  by  metes  and  bounds,  contains  the 
following  covenant:  "It  is  expressly  cove- 
nanted and  agreed  that  the  said  W.  T.  Jor- 
dan shall  have  all  water  rights  and  privi- 
leges on  said  premises,  and  shall  have  the 
right  to  erect  a  dam,  or  dams,  in  the  said 
river  for  the  purpose  of  taking  up  and  utiliz- 
ing the  full  fall  in  said  river  embraced  in 
the  said  boundaries,  and  shall  not  be  liable 
for  any  resultant  damages  to  any  of  the 
lands  of  the  parties  of  the  first  part  or  any 
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one  claiming  under  them,  provided  the  dam, 
or  dams,  or  other  obstruction  may  be  placed 
In  said  river  at  what  is  designated  in  the 
plat  hereto  annexed  as  the  'lower  bench 
mark,*  or  at  any  other  place,  and  provided 
that  the  said  dam,  or  obstruction,  wherever 
placed,  shall  not  raise  the  water  at  said  low- 
er bench  mark  more  than  four  and  a  half 
feet  above  the  iron  peg  in  the  rock,  the  iron 
peg  being  the  lower  bench  mark  and  located 
at  the  upper  end  or  just  above  the  upper  end 
of  the  Rumfelt  Island."  We  find  nothing  in 
this  language  indicating  that  it  has  any  con- 
nection with  or  relation  to  the  Mountain  Is- 
land property.  The  evident  purpose  of  the 
grantor  was  to  give  to  the  grantees  certain 
defined  water  rights,  in  respect  to  other  lands 
limiting  such  right  to  4%  feet  at  the  lower 
bench  mark.  The  defendants  contended  that 
this  mark  was  on  the  Tate  land.  His  honor 
submitted  the  question  to  the  Jury,  and  they 
found  against  defendant  The  covenant  is 
expressly  confined  to  dams  which  may  be 
placed  in  the  river  on  the  lands  "within  said 
boundaries."  There  is  no  evidence  that  Mrs. 
BlBsell  knew  that  Jordan  was  purchasing  for 
Hooper.  We  concur  with  his  honor  that  no 
easement  to  fiood  or  back  water  upon  the 
Bissell  land  passed  to  the  power  company 
by  Hooper's  deed,  for  the  two-fold  reason 
that  he  had  no  title  to,  or  estate  in,  the  land 
at  the  time  of  the  conveyance,  and  that  his 
deed  expressly  confines  the  water  rights  to 
those  conveyed  in  the  deed  from  Tate  to  him- 
self. '*A  right  or  easement  does  not  pass  as 
appurtenant  without  mention,  unless  it  is  an 
existing  easement  actually  appurtenant  by 
use  and  occupation  at  the  time  of  the  convey- 
ance. It  must  actually  belong  to  the  estate 
conveyed  in  order  to  pass  by  implication." 
Jones,  Easements,  §  25.  Defendants  however 
Insist  that,  conceding  that  no  easement  pass- 
ed by  Hooper's  deed,  when  Jordan  conveyed 
the  Bissell  land  to  the  Electric  &  Power  Ck>. 
in  1900,  the  rights  to  back  water  upon  it  thus 
acquired  inured  to  the  benefit  of  the  Fidelity 
&  Deposit  Co.,  the  trustee.  It  is  unques- 
tionably true  that  when  property  Is 'mort- 
gaged, and  after  the  execution  of  the  mort- 
gage an  easement  is  acquired  necessary  and 
essential  to  the  full  enjoyment  of  the  prop- 
erty, it  will  inure  to  the  benefit  of  the  mort- 
gagee. Swedish,  etc,  Bank  v.  Ins.  Co.,  83 
Minn.  377,  86  N.  W.  420.  The  deed  from 
Jordan  to  the  power  company  expressly  con- 
fined its  operation  to  the  limitation  contain- 
ed in  the  deed  from  Bissell  to  him.  Of 
course,  no  easement  passed  to  the  power  com- 
pany, because  the  land  itself  covered  by  wa- 
ter was  conveyed.  The  power  company  could 
not  own  the  land  and  easement  therein  at 
the  same  time.  When  it  acquired  the  land, 
of  course  it  had  the  right  to  subject  it  to 
any  use  which  it  saw  proper,  subject  to  the 
rights  of  the  adjoining  owners.  If  It  had, 
after  acquiring  the  title,  raised  the  dam  on 
the  Mountain  Island,  and  thereby  backed 
water  over  the  Bissell  property,  thus  sub- 


jecting it  to  a  burden,  it  may  be  that  upon 
a  sale  of  the  property  by  the  deposit  com- 
pany, the  purchaser  would  have  taken  title 
with  the  easement,  as  was  held  in  White- 
head V.  Garris,  48  N.  O.  171.  The  fact  Is, 
however,  that  on  May  29,  1900,  Jordan  con- 
veyed to  the  power  company,  and  at  that 
time  it  is  not  claimed  that  the  power  com- 
pany had  acquired  an  easement  otherwise 
than  by  the  Hooper  deed,  and  on  February  4, 
1901,  the  power  company,  for  a  valuable  con- 
sideration, conveyed  the  same  properties  to 
Barbour.  The  deed  contains  this  language: 
**It  is  the  purpose  of  the  i^id  parties  of  the 
first  part,  by  this  deed,  to  invest  the  said 
party  of  the  second  part  with  the  title  to  all 
the  lands,  water  rights  and  easements  ac- 
quired by  the  said  parties  of  the  first  part, 
under  the  aforesaid  deeds,  and  reference  is 
made  to  these  said  deeds  for  a  more  par- 
ticular description  of  the  lands,  water  rights 
and  easements  hereby  conveyed."  The  deed 
refers  to  the  deed  from  Jordan,  and,  as  we 
have  seen,  he  conveyed  only  the  water  rights 
which  he  acquired  from  Bissell.  Barbour, 
therefore,  took  the  title  to  the  Bissell  prop- 
erty free  from  any  burden  or  easement  to 
back  water  upon  it.  No  easement  was  ever 
granted  by  Jordan,  the  holder  of  the  legal 
title,  or  Hooper  who  had  the  equity,  or  right 
to  call  for  it,  and  none  could  be  qtberwise 
acquired  against  them,  except  by  adverse  us- 
er for  20  years.  There  is  no  evidence  that 
Latta  had  any  knowledge  of  the  fact  that 
Jordan  held  subject  to  any  right  in  Hooper 
to  call  for  the  legal  title.  It  Is  true  that  the 
dam  had  been  extended,  and,  at  the  time  Lax- 
ta  purchased,  backed  water  on  the  Bissell 
land,  but  it  does  not  appear  how  long  It  had 
done  so — it  could  not  have  exceeded  seven 
years.  The  Electric  &  Power  Go.  held  the 
Bissell  property  in  the  same  plight  and  sub- 
ject, to  the  same  easements,  and  none  other. 
expressly  conferred  by  the  deed  from  Bissell 
to  Jordan.  The  deed  to  the  Fidelity  &  De^ 
posit  Co.  conveyed  such  rights  as  the  power 
company  had,  and  no  more.  The  mere  fact 
that  the  power  company  five  years  thereaft- 
er acquired  the  Bissell  land  did  not  prevent 
it  from  conveying  It  to  a  purchaser  for  val- 
ue in  the  same  plight  and  condition  as  it  was 
conveyed  to  said  company.  We  therefore 
concur  with  his  honor  In  holding  tliat  the  de- 
fendant Electric  Manufacturing  &  Power  Ox 
did  not  acquire  an  easement  to  ^rect  and 
maintain  a  dam  of  sufficient  height  to  tMck 
water  upon  the  Bissell  land. 

The  Lineberger  and  Sample  lands  lie  two 
miles  up  the  river,  and  consist  largely  of  land 
covered  by  water.-  Their  chief  value  consists 
in  their  water  power  and  rights.  On  March 
28,  1899,  Jordan,  by  airectlon  of  Hooper,  pur- 
chased them,  and  paid  the  purchase  money 
by  drafts  on  the  Hooper  Manufactm-ing  Co. 
The  jury  find  that  they  were  not  purchased 
for  the  Catawba  Electric  A  Power  Go.  Jor- 
dan held  them  until  1900,  when,  by  direction 
of  Hooper,  he  conveyed  them,  together  with 
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the  Blssell  property,  to  the  power  company. 
There  Is  no  suggestion  that  the  Mountain 
Island  dam  has  backed  water  upon  them. 
We  can  see  no  reason  why  the  same  conclu- 
sion reached  in  regard  to  the  Blssell  land 
does  not  apply  to  these  properties.  We  con- 
cur with  his  honor's  ruling  m  regard  to  them. 
The  defendants,  other  than  the  power  compa- 
ny and  the  Fidelity  &  Deposit  Co.,  claim  that 
the  deed  from  the  Electric  &  Power  Co.  to 
Barbour  was  invalid,  for  that  at  the  time 
it  was  executed  the  company  was  insolvent; 
that  the  consideration  was  a  pre-existing  debt 
due  Barbour  indorsed  by  Hooper;  that 
Hooper  was  president  and  Barbour  director 
in  said  corporation.  Plaintiff  denies  all  of 
these  averments,  except  that  Barbour  was  di- 
rector, and  for  further  defense  alleges  that 
he  purchased  for  full  value  and  without  no- 
tice of  any  of  the  facts  relied  upon  to  in- 
validate the  deed  of  February  4,  1901.  His 
honor  submitted  the  following  Issue:  "Was 
the  Catawba  Electric  &  Power  Co.  insolvent 
in  the  months  of  January  and  February, 
1901?"  The  defendant  requested  the  court  to 
Instruct  the  Jury  to  answer  the  issue,  upon 
the  evidence,  in  the  affirmative.  This  was  re- 
fused, and  defendants  excepted.  Under  the 
instructions  given,  the  jury  answered  the  is- 
sue in  the  negative.  The  exception  presents 
the  question  whether  the  uncontradicted  tes- 
timony showed  that  the  corporation  was  in- 
solvent at  the  date  of  the  deed  to  Barbour. 
It  appears  that,  on  May  1,  1895,  the  deed  in 
trust  was  executed  to  the  Fidelity  &  Deposit 
Oo.  to  secure  65  coupon  bonds  known  as 
'*Class  A."  These  bonds  were  issued  and  sold 
for  cash.  There  is  no  controversy  in  regard 
to  their  validity.  The  same  deed  secured  86 
coupon  bonds  known  as  "Class  B.*'  The 
bonds  included  In  class  A  were  given  priority 
of  lien  in  said  deed.  The  plaintiff  contends 
that  the  bonds  in  class  B  were  never  issued 
and  sold  to  bona  fide  holders,  and  that  no 
money  was  received  by  the  company  from 
them.  When  the  Mountain  Island  property 
was  sold  September  11,  1901,  by  the  Fidelity 
Sc  Deposit  Co.  to  Theodore  Hooper  and  oth- 
ers for  $175,000,  the  court  directed  the  clerk 
to  give  notice  for  the  bondholders  to  file  their 
bonds  and  to  report  to  the  court  the  amount 
of  the  indebtedness  and  Interest  on  account 
of  them.  From  the  report  made  by  the  clerk, 
it  appears  that  the  bonds  described  as  class 

A,  with  accumulated  Interest,  amounted  to 
$88,844  February  15,  1902,  the  date  of  the  re- 
port—deducting two  years*  interest,  $7,800, 
they  amounted  on  February  4,  1901,  to 
$81,044.  It  is  conceded  that  the  corporation 
owed  Barbour  $80,000.    If  the  86  bonds,  class 

B,  constituted  a  valid  indebtedness,  the  cor- 
poration was,  on  February  4,  1901,  insolvent ; 
otherwise,  it  was  solvent  The  plaintiff  In- 
sists that  the  defendants  Theodore  Hooper 
and  others  do  not  allege  that  they  are  cred- 
itors. An  inspection  of  the  answer  setting 
up  the  counterclaim  does  not  disclose  very 
clearly  an  allegation  that  the  defendants  are 


creditors,  but,  as  the  cause  was  tried  by  his 
honor  upon  the  assumption  that  the  plead- 
ings raised  the  issue,  we  will  «o  treat  them. 
The  burden  of  proof  was  upon  the  defendants 
to  show  that  the  company  was  insolvent,  and 
that  they,  as  creditors,  are  in  a  position  to 
attack  the  deed  to  Barbour.  The  plaintiff  in- 
sists that  the  defendants  have  failed  in  both 
respecta  No  bonds  were  produced  on  the 
trial.  The  only  witness  examined  in  regard 
to  the  86  bonds  was  defendant  Alceas  Hoop- 
er. He  says  that  the  bonds  in  class  A  were 
paid  for  in  cash — of  this  he  has  personal 
knowledge.  In  regard  to  class  B  he  says, 
"So  (far)  as  I  remember  correctly,  the  history 
of  the  second  mortgage  bonds  was  that  Mr. 
William  J.  Hooper  owed  to  my  father,  at  the 
time  of  his  death,  a  certain  amount  of  mon- 
ey, and  the  trustees,  in  settling  father's  es- 
tate, received  from  W.  J.  Hooper,  of  class  B, 
86  bonds.  How  he  got  them  I  do  not  remem- 
ber. I  think  you  will  find  what  I  am  now 
telling  you  is  substantially  correct  I  paid 
no  money  for  these  bonds  (class  B),  except  in 
the  way  of  crediting  him  on  account  of  in- 
debtedness to  my  father's  estate." 

W.  F.  Jordan,  the  secretary  and  treasurer, 
testified  that,  so  far  as  he  knew,  the  com- 
pany got  no  money  from  these  bonds.  The 
other  evidence  relating  to  insolvency  of  the 
company  In  February,  1901,  was  conflicting. 
Alceas  Hooper  says  that  it  was  insolvent 
Jordan  says  that,  eliminating  the  debt  to 
Barbour,  the  company  was  solvent,  if  it  could 
get  $200,000  for  its  property.  If  this  is  cor- 
rect, eliminating  the  86  bonds,  class  B,  the 
same  result  would  follow  including  the  Bar- 
bour debt  The  defendants  insist  that  the 
judgment  in  the  suit  brought  by  the  Fidelity 
&  Deposit  O.  fixed  the  validity  of  the  bonds 
and  the  insolvency  of  the  company.  We  do 
not  perceive  how,  as  against  the  plaintiff,  the 
Judgment  In  that  action  is  relevant  Bar- 
bour's deed  was  executed  February  4,  1901. 
The  summons  in  that  action  was  issued  June 
24,  1901.  Barbour  was  not  a  party  to  the 
action.  The  answer  was  filed  admitting  the 
indebtedness  by  W.  J.  Hooper,  president  It 
was,  of  course,  to  his  interest  to  fix  upon  the 
company  the  86  bonds  delivered  by  him  to 
the. trustees  of  his  father's  estate,^  pay  his 
indebtedness.  His  acts  and  declarations  sub- 
sequent to  the  date  of  Barbour's  deed  are  not 
competent  to  Invalidate  the  deed,  nor  could 
the  judgment  in  that  suit  affect  Barbour  or 
his  grantee.  Defendants  say,  however  that 
may  be,  plaintiff,  by  making  the  record  in 
that  case  a  part  of  his  reply  to  the  counter- 
claim, is  estopped  from  denying  the  truth  of 
the  facts  adjudicated  therein.  We  do  not 
perceive  how  this  result  follows.  In  making 
the  record  a  part  of  his  pleadings,  plaintiff 
can  add  nothing  to,  or  take  anything  from, 
its  force  and  effect  We  do  not  perceive  any 
good  reason  for  his  doing  so,  nor  do  we  think 
he  thereby,  in  any  manner,  changed  his  re- 
lation to  the  record.  Defendants  also  insist 
that  plaintiff,  as  agent  for  Barbour,  filed  wllh 
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the  clerk  In  that  suit,  proof  of  claim  for  nine 
of  the  bonds  In  class  B  and  that  he  thus  rec- 
ognized their  validity.  They  also  call  atten* 
tion  to  the  fact  that  plaintiff  made  a  contract 
with  Barbour  to  buy  these  nine  bonds.  All 
of  this  was  competent  as  acts  and  declara- 
tions of  plaintiff  and  his  grantor  prior  to  the 
conveyance  to  him,  but  we  do  not  see  that 
they  have  any  element  of  an  estoppel.  It 
does  not  appear  that  these  acts  and  declara- 
tions were  made  to  any  one  for  the  purpose 
of  buying  the  bonds,  or  that  any  one  did  buy, 
or  in  any  manner  deal  with  them  by  reason 
of  such  acts  and  declarations.  Defendants 
further  insist  that,  taking  the  testimony  of 
Alceas  Hooper  as  true,  it  does  not  show  that 
the  company  did  not  receive  value  for  the 
bonds;  that  the  company  may  have  owed 
money  to  Hooper;  that  a  short  time  before 
the  bonds  were  issued  it  purchased  the  Moun- 
tain Island  Mills  from  W.  J.  Hooper  and  that 
it  may  have  owed  him  the  purchase  price. 
These  were  all  matters  for  the  Jury  upon  the 
issue  of  insolvency.  The  burden  was  on  the 
defendants  to  show  that  the  company  was 
Insolvent  at  the  date  of  Barbour's  deed ;  and 
the  court  could  not.  In  the  light  of  the  fact 
that  no  bonds  were  produced — ^no  one  of  the 
defendants  who  claimed  to  be  creditors  testi- 
fied in  regard  to  the  alleged  •  debts,  except 
Alceas  Hooper,  who  gives  an  account  of  the 
manner  in  which  he  came  Into  possession  of 
the  bonds — have  directed  the  jury  to  answer 
the  Issue  In  the  affirmative.  His  honor  left 
the  question  to  the  jury,  under  Instructions, 
whether  the  bonds  were  a  valid  Indebtedness 
of  the  company.  In  the  light  of  the  testimony 
of  Alceas  Hooper,  In  regard  to  the  receipt 
of  the  bonds  for  the  Individual  indebtedness 
of  W.  J.  Hooper,  the  president  of  the  compa- 
ny, it  was  incumbent  upon  the  defendants  to 
show  either  that  W.  J.  Hooper  paid  value  to 
the  company  for  them,  or  that  they  were 
purchasers  for  value,  and  without  notice  of 
any  defect  In  them  by  reason  of  Hooper's  us- 
ing them  to  pay  bis  debts.  Defendants  in- 
sist that  no  issue  was  raised  by  the  pleadings 
in  regard  to  the  validity  of  the  86  bonds. 
The  issue  of  Insolvency  involved  the  question 
of  indebtedness  and  assets.  How,  otherwise, 
could  thai  issue  be  decided? 

The  only  way  In  which  the  financial  condi- 
tion of  a  person,  or  corporation,  can  be  as- 
certained is  to  fix  the  amount  of  its  valid  in- 
debtedness and  its  available  assets.  We  have 
examined  the  entire  charge  upon  this  issue 
and  the  exceptions  thereto,  and  find  no  error 
therein.  The  question  was  fairly  left  to  the 
jury.  The  verdict  upon  this  issue  renders  it 
unnecessary  to  pass  upon  the  exceptions  to 
his  honor's  ruling  and  Instruction  upon  those 
relating  to  notice.  The  plaintiff  testified  that 
he  did  not  know,  at  the  time  of  his  purchase, 
that  Barbour  was  one  of  the  directors  of  the 
power  company.  He  says:  "I  paid  Col.  Bar- 
bour in  full  for  the  property  in  controversy 
about  $7,220,  and  he  delivered  the  deeds  to 
Die  which  have  been  exhibited  here.    At  the 


time  the  money  was  paid,  and  at  the  time  fbe 
deeds  were  delivered  to  me,  I  did  not  Imow,  oi 
have  any  notice,  that  Ool.  Barbour  was  a  di- 
rector or  officer  of  the  Catawba  Electric  Co.** 
He  says  that  he  learned  it  in  1903.  He  fur- 
ther says  that  at  the  time  he  took  the  deeds 
he  did  not.  know  any  thing  of  its  flnandal 
condition  except  that  it  owed  CoL  Barbour 
a  great  deal  of  money.  The  Jury  fojmd  with 
the  plaintiff  In  regard  to  notice^  etc 

It  is  not  necessary,  nor  practicable^  to  die* 
cuss  each  of  the  exceptions  in  the  record. 
We  have,  however,  examined  them.    The  ex- 
ception to  his  honor's  ruling  upon  the  Is- 
sues tendered  by  defendants  cannot  be  sus- 
tained.    The  Issues  submitted  clearly  pre- 
sent the  controverted  question  of  fact.    The 
defendants  assign  as  error  the  refusal  of  the 
court  to  exclude  certain  depositions.     The 
facts  in  regard  to  them  are:    The  depoaitloDS 
were  taken  upon  notice,  and  duly  returned 
by  the  commission  to  the  clerk  who  issued 
notice,  on  May  8,  1905,  that  he  would  open 
them  on  May  10,  19iD5,  at  10  o'clock  a.  m. 
Service  of  the  notice  was  accepted  by  coun- 
sel May  9,  1905.    On  May  10th,  in  accord- 
ance with  the  notice,  the  clerk  opened  the 
depositions  passed  upon,  and  allowed  them 
pursuant  to  Code  1883,  S  1357,  Revlsal  of 
1906,  S  1652.    On  May  15,  1905,  the  defend- 
ants filed  exceptions  to  the  clerk's  order,  for 
that:     (1)  They   were   opened   without    no- 
tice;   (2)  they  were  opened  on  a  legal  holi- 
day.   The  defendants  appealed  to  the  Judge 
holding  the  courts  of  the  district,  etc    The 
clerk  certified  the  record  made  by  him  to 
the  Judge,  showing  that  on  May  10,  1905, 
pursuant  to  notice  in  the  pres^ce  of  one  of 
plaintiff's  attorneys,  no  one  being   present 
representing  defendants,  he  opened  and  al- 
lowed the  depositions.    The  Judge  held  that 
the  notice  was  insufficient,  and  reversed  the 
clerk's  order.    Defendants  thereupon  mored 
that  the  depositions  be  quashed.    This  mo- 
tion was  refused.    The  Judge  thereupon  made 
an   order  '^'allowing   the   defendants    until 
Thursday  morning,  in  which  to  file  exc^>- ' 
tions  fo  said  depositions.    It  is  now  ordi^ed 
that  the  depositions  of  William  Barbour,  J. 
N.   Steele,  and  A.  R.  Turner,  Jr.,  now  on 
file  in  the  clerk's  office  of  this  court.  In  this 
case  be  and  are  hereby  allowed,  and  said 
depositions  are  adjudged  to  be  1^^    evi- 
dence.**   Defendants  excepted.    Upon  the  tri- 
al his  honor  admitted  the  depositions^  and 
defendants  excepted.    The  exception  is  bas- 
ed upon  the  proposition  that  the  notice  that 
the  depositions  v^uld  be  opened  on  a  legal 
holiday  wa&  a  nullity,  and  that  the  action 
of  the  clerk  was  invalid.    The  learned  coun- 
sel, who  argued  this  exception,  based   the 
conclusion  to  which  he  invited  the  court,  up- 
on the  xHToposition  that  a  legal  holiday  has 
the  same  status  In  respect  to  legal  proceed- 
ings as  Sunday.    If  he  is  correct  in  this,  the 
conclusion  is  Irresistible  that  the  depositloo 
could  not  lawfully  be  opened  on  May  10th, 
being  a  legal  holiday.    Revisal  1905,  {  2S38 
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This  court  held,  In  Sloan  y.  WlUiford,  25 
N.  a  307,  that  a  deposition  t^en  on  Sunday 
should  be  r^ected.  Without  pursuing  the 
discussion  aB  to  whether  the  deposition  could 
be  lawfully  opened  on  Sunday,  it  is  suffi- 
cient to  say  that  a  legal  holiday  is  not,  in 
this  respect,  dies  nosi  Juridicus.  The  stat- 
ute simply  declares  that  May  10th,  and  oth- 
er days  named,  are  "public  holidays."  In 
Glenn  ▼.  Eddy,  51  N.  J.  Law,  255,  17  Atl. 
145,  14  Am.  St  Rep.  684,  Magle,  J.,  discuss- 
ing the  question,  says:  ''The  statutory  dec- 
laration that  these  days  shall  be  legal  holi- 
days does  not  indicate  an  intent  to  assimi- 
late their  status  to  that  of  Sunday.  'Holi- 
day* in  its  present  conventional  meaning  Is 
scarcely  applicable  to  Sunday.  •  ♦  • 
When  the  statute  declares  them  to  be  legal 
holidays,  it  does  not  permit  a  reference  to 
the  legal  status  of  Sunday  to  discover  its 
meaning."  The  universally  accepted  princi- 
ple is  that  what  the  statute  fails  to  prohibit 
may  be  done.  Page  v.  Shainwald,  160  N.  Y. 
246,  62  N.  B.  366,  57  L.  R.  A.  178;  21  Cyc 
442.  If  defendant's  contention  Is  correct, 
that  they  could  not  be  compelled  to  attend 
on  May  10th,  the  statute  provides  that  they 
would  have  been  entitled  to  file  exceptions  and 
have  a  hearing  on  the  next  succeeding  day. 
They  failed  to  attend  on  either  day.  We  find 
nothing  in  the  statute  prohibiting  the  open- 
ing of  depositions  on  legal  holidays,  and  we 
would  not  be  justified  in  writing  it  therein. 
It  is  well  known  that  the  courts  of  this 
state  frequently  sit  and  transact  business  on 
the  several  public  holidays.  It  appears  that 
defendant's  counsel  were  present  and  cross- 
examined  tibe  witnesses.  Again,  Judge  Jus- 
tice In  passing  upon  the  appeal  from  the 
clerk,  gave  the  defendants  time  and  oppor- 
tunity to  file  exceptions.  We  are  of  the  opin- 
ion that  his  hcmor  properly  allowed  the  dep- 
ositions to  be  read.  The  defendants  noted 
an  exception  to  the  order  of  Judge  Allen 
permitting  the  Electric  &  Power  Co.  to  file 
an  answer.  This  answer  was  filed  at  Sep- 
tember term,  1904.  It  seems  that  Ck>l.  Bar- 
bour was  the  owner  of  a  majority  of  the 
stock  of  the  Electric  &  Power  Co.,  and  that 
A.  R.  Turner,  Jr.,  was  elected  its  president 
succeeding  W.  J.  Hooper.  The  corporation 
was  made  party  defendant  In  this  action,  and 
If  it  had  any  existence,  we  can  see  no  good 
reason  why  it  «hould  not  file  an  answer.  Of 
course  its  answer  did  not  affect  defendants* 
rights.  The  case  was  brought  and  tried  up- 
on the  theory  that  the  Catawba  Electric  & 
Power  Co.  was  a  going  concern — an  existing 
corporate  entity.  If  this  is  correct,  it  is  not 
easy  to  see  how  Alceas  Hooper  and  the  oth- 
er defendants  were  in  a  position  to  litigate 
the  counterclaim.  If  Hooper,  as  president, 
had  fraudulently  disposed  of  the  property  of 
the  corporation  to  Barbour,  it  was  the  duty 
of  the  officers  of  the  corporation  to  sue  for 
and  recover  it  for  the  benefit  of  its  creditors. 
If  they  refused  to  do  so,  the  creditors  may, 
upon  proper  allegation  and  proof,  have  had 


a  receiver  appointed  who  would  sue  for  ttk 
property  and  bring  it  into  court  to  be  applied 
to  the  debts.  It  is  evident  ftom  the  answer 
of  Turner,  president,  that  new  and  antag- 
onistic forces  had  come  into  control  of  the 
corporation.  The  Hooper  interest  was  sup- 
planted. We  think,  by  virtue  of  sections 
697  and  698  of  the  Code  of  1883,  then  In 
force,  the  sale  of  the  property,  franchises, 
etc.,  of  the  Catawba  Electric  &  Power  Co., 
under  the  decree  of  the  court,  dissolved  the 
corporation.  If,  during  its  existence,  its 
officers  had  fraudulently  or  unlawfully  dis- 
posed of  any  of  its  property,  the  creditors 
were  entitled  to  have  a  receiver  appointed 
to  sue  for  and  recover  such  property.  Coal 
&  Ice  Co.  V.  R.  R.,  144  N.  C.  732,  57  S.  B.  444. 
The  parties  having  litigated  all  of  the  ques- 
tions which  would  be  open  to  a  receiver,  and 
the  cause  having,  at  much  expense,  been 
tried  upon  its  merits,  we  have  discussed  and 
decided  the  questions  presented  upon  the  rec- 
ord, and  only  call  attention  to  the  effect  of 
the  statute  to  show  that  we  have  not  over- 
looked it  It  is  evident  that  the  controversy 
involves  valuable  property  rights,  upon 
which  industrial  development  is  dependent 

After  a  careful  examination  of  the  record, 
aided  by  full  and  exhaustive  briefs,  we  find 
no  reversible  error.    It  must  be  so  certified. 

No  error. 

WALKER,  J.,  did  not  sit 


(146  N.  C.  366) 
HOLSTEIN  et  uz.  v.  PHILLIPS  &  SIMS. 
(Supreme  Court  of  North  Carolina.     Dec.  14, 
1907.) 

1.  INNKEEPEBS— PbOPSBTT    OF    GXTSST— LOBS— 

Common -Law  Liabilitt. 

An  innkeeper,  at  common  law,  is  liable  as 
an  insurer  for  the  loss  of  goods  and  money  of 
the  guest  when  placed  infra  hospitium,  and 
which  he  has  with  him  for  the  purposes  of  the 
journey. 

FEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  27,  InnkeepeiB,  §§  17-^.] 

2.  Sams  —  Liabilitt   of  Boabdino   House 

KSEPBB. 

The  keeper  of  a  boarding  house— that  is,  one 
who  reserves  the  right  to  select  and  choose  his 
patrons,  and  takes  them  in  only  by  special  ar- 
rangement, and  usually  for  a  definite  time— is 
not  responsible  for  the  goods  of  the  boarder  as 
an  insurer. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Innkeepers,  S  21.] 

8.  Same— Quest  as  Boabdeb. 

A  guest  in  a  hotel,  who  holds  the  position 
of  a  regular  boarder  or  lodger,  can  only  hold 
the  proprietor  liable  to  the  exercise  of  orainary 
care  on  the  part  of  himself  and  his  employ^ 
as  to  the  goods  and  money  of  the  guest. 

[Eid.  Note.— For  cases'  in  point,  see  Cent  Dig. 
vol.  27,  Innkeepers,  S  20J 
4.  Same— "Inn"  Defined. 

An  "mn,"  or  "hotel,"  is  a  public  house  of 
entertainment  for  all  who  choose  to  visit  it 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Innkeepers,  f§  8-5. 

For  other  definition^,  see  Words  and  Phrases, 
vol.  4,  pp.  3624-3620.1 
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Ct  SAM1&— "Guest**  Defined. 

A  "guest"  is  a  transient  person,  who  re- 
sorts to  and  is  received  at  the  inn  for  the  par- 
pose  of  obtaining  accommodations  which  it  pur- 
ports to  afford. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Innkeepers,  §§  l^lS. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3188-3191 ;   vol.  8,  p.  7676.] 

6*  Same--"Boabdeb**  Defined. 

A  "boarder"  is  distinguished  from  a  guest 
as  one  who  abides  at  a  place ;  the  relation  aris- 
ing by  special  contract,  and  usually  for  a  definite 
timo. 

[EJd.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  27,  Innkeepers,  §§  12-13. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  814,  815.] 

7.  Same— Bummeb  RESOEr— Statutory  Pbovi- 

8ION8. 

A  woman  came  to  a  summer  resort  from  an- 
other state,  and  entered  into  an  agreement  with 
the  "proprietors  of  the  Imperial  Hotel,"  run- 
ning a  general  hotel  business  during  the  summer 
as  a  summer  resort,  that  she  would  stop  there 
at  $10  per  week  (a  reduced  rate) ;  no  definite 
time  bemg  fixed.  Held,  that  the  relation  of 
innkeeper  and  guest  was  created,  so  that  the 
hotel  was  liable  as  insurer  for  the  loss  of  money 
and  jewelry  stolen  from  a  trunk  in  the  guest's 
room  during  her  temporary  absence,  the  keys  of 
the  room  being  either  in  her  possession  or  in  the 
possession  of  the  clerk  all  the  time  she  was  awa^ 
from  the  room,  since,  under  the  express  provi- 
sions of  Revisal  1905,  S  1913,  by  a  failure  of 
the  innkeeper  to  comply  with  its  provisions  as 
to  the  posting  of  notices  of  the  provisions  of  the 
chapter  in  the  hotel  office  and  rooms,  the  rule 
of  the  common  law  applied. 

Appeal  from  Superior  Court,  Henderson 
County;  Gulon,  Judge. 

Action  for  loss  of  goods  and  Jewelry  at  a 
hotel  by  J.  D.  Holstein  and  wife  against 
t>hillip8  &  Sims.  From  a  Judgment  for  plain- 
tiffs on  an  agreed  statement  of  facts,  defend- 
ants appeal.    Affirmed. 

Civil  action,  tried  on  appeal  from  a  Jus- 
tice's court,  before  his  honor,  Gulon,  J.,  at 
May  term,  1907,  of  the  superior  court  of 
Henderson  county. 

A  Jury  trial  having  been  formally  waived, 
the  facts  were  agreed  upon,  and  It  was  made 
to  appear:  "That  in  1905  the  defendants 
were  the  proprietors  of  the  Imperial  Hotel, 
where  they  were  running  a  general  public 
hotel  business  during  the  summer  as  a  sum- 
mer resort,  under  the  firm  name  of  Phillips 
&  Sims.  While  they  were  so  engaged,  the 
feme  plaintiff  stopped  at  said  hotel  under  the 
facts,  circumstances,  and  conditions  as  set 
out  in  her  testimony  and  the  testimony  of  her 
husband,  and  it  is  agreed  that  the  entire  facts 
in  controversy  are  as  set  out  in  the  following 
depositions,  which  are  admitted  by  the  de- 
fendants to  be  true:  'That  on  or  about  the 
9th  day  of  August  last,  I  was  stopping  at  the 
Imperial  Hotel,  in  the  town  of  Henderson- 
ville,  N.  C,  In  room  No.  63.  I  had  been 
previous  to  that  time  In  room  No.  106,  but  a 
few  days  before  the  robbery  occurred  I  moved 
to  room  No.  63.  On  the  evening  of  the  9th 
day  of  August,  1905,  Just  before  supper  time, 
I  put  my  purse  In  my  hand  satchel,  the  said 
purse  containing  $6  in  money,  being  a  $5  bill 


and  a  silver  dollar.  There  was  also  in  the 
purse  New  York*  Exchange  for  $30,  payable  to 
my  order.  There  was  nothing  else  in  the 
purse  of  any  value.  After  placing  the  parse 
In  the  hand  satchel,  I  placed  the  hand  satchel 
In  the  tray  of  my  trunk  In  room  No.  63  in  th« 
Imperial  Hotel  at  Hendersonvllle,  N.  C 
There  was  also  a  Jewelry  case  in  the  tray 
of  the  trunk  by  the  hand  satchel,  then  and 
there,  and  the  Jewelry  case  contained  several 
valuable  pieces  of  Jewelry,  and  among  others 
one  diamond  ring,  consisting  of  a  cluster  of 
13  diamonds  arranged  in  the  shape  of  a  dia- 
mond. With  these  things  In  the  trunk,  I 
shut  the  trunk,  locked  It,  then  went  out  of 
the  room  No.  63,  and  locked  the  door  to  It, 
taking  the  room  key  and  the  trunk  key, 
which  I  had  attached  together  on  a  key  rlufs 
and  chain,  went  downstairs,  and  went  to  the 
office  of  the  hotel  and  delivered  the  said 
keys,  ring,  and  chain  to  Mr.  H.  G.  Lawrence. 
the  night  clerk  then  and  there  in  charge  of 
the  office  of  the  said  hotel,  who  took  charge 
of  the  keys.  I  then  went  Into  the  dining 
room,  ate  supper,  stayed  in  the  dining  room 
about  one-half  an  hour,  and  went  from  there 
to  the  front  porch,  stayed  out  there  until 
about  9  o'clock,  then  went  to  the  office,  call- 
ed for  my  keys,  which  were  delivered  to  me 
by  the  said  Mr.  H.  G.  Lawrence.  I  then 
went  back  to  my  room  on  a  -small  errand, 
and  came  back  downstairs,  locking  the  door 
after  me,  and  bringing  the  same  keys.  Includ- 
ing the  trunk  and  door  keys,  in  my  hand 
down  into  the  ballroom,  where  I  remained 
until  about  half  past  10  o'clock,  holding  the 
keys  in  my  hand  all  the  time.  1  did  not 
participate  in  the  dancing,  but  ifemained  in 
my  seat  as  a  spectator,  and  never  for  one 
moment  parting  with  the  possession  of  my 
keys,  since  receiving  them  from  the  clerk. 
After  leaving  the  ballroom,  I  went  back  to 
my  room  about  half  past  10  o'clock  to  retire. 
I  unlocked  the  door,  which  I  found  locked. 
I  then  undressed,  after  having  taken  the  keys 
from  out  the  door  on  the  outside,  and  putting 
the  door  key  in  the  lock  on  the  inside  of 
my  room,  locking  the  same.  Just  before  re- 
tiring, I  opened  my  trunk,  which  I  found 
locked  Just  as  I  had  left  it  locked.  In  order 
to  get  the  valuables  to  put  under  my  pillow. 
I  then  discovered  that  my  purse  had  been 
stolen  from  the  trunk,  containing  the  $6  and 
the  New  York  Exchange.  I  tUen  looked  into 
the  Jewelry  case,  and  found  the  said  diamond 
ring  above  described  had  been  stolen  and 
taken  away  from  said  trunk  and  rooou 
•  •  ♦  I  never  received  any  notice  from 
any  source,  and  saw  no  notice,  for  me  to 
place  my  valuables  in  the  safe  or  elsewhere 
for  safe-keeping,  until  after  the  loss  of  my 
property,  when  Mr.  Phillips  informed  me  of 
the  existence  of  such  notice  on  the  register, 
when  I  had  informed  him  of  his  liability, 
which  was  some  time  after  I  had  Informed 
him  of  the  loss.' "  On  cross-examination,  the 
witness  said:  **That,  when  she  first  reached 
the  hotel,  Mr.  Phillips,  one  of  the  defendants, 
agreed  to  board  her  at  |1C  per  week,  and 
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Bbe  was  to  stay  two  or  three  weeks ;  but  that 
no  agreement  was  made  for  any  particular 
time^  and  after  the  robbery  the  witness  mov- 
ed to  another  place.  That  witness  never  de- 
posited any  money  or  valuables  in  the  office 
of  the  hotel  before  the  robbery,  and  was  not 
aware  of  the  fact  that  it  was  her  duty  to  do 
so,  and  witness  never  saw  any  card  in  the 
room  or  elsewhere,  giving  notice  that  this 
was  required,  and  never  said  so  to  defend- 
ants, or  any  other  persons.  It  was  not 
shown  that  any  copy  of  the  statute  regulating 
the  liability  of  innkeepers  was  posted  in  the 
plaintiff's  room,  or  elsewhere  in  the  hotel. 
Bevisal  1905,  c.  42.  There  was  an  agreement 
to  the  effect  that  in  case  defendants  were  lia* 
ble  for  plaintifTs  loss.  Judgment  should  be 
entered  for  $141,  with  interest  from  Septem- 
ber 15,  1905.  On  the  facts  stated,  the  court, 
being  of  opinion  with  plaintiffs,  rendered 
judgment  for  the  amount  agreed  upon,  and 
defendant  excepted  and  appealed. 

Ohas.  French  Toms,  for  appellants.  Smith 
A  Schenck,  for  appellees. 

HOKE,  J.  The  decisions  of  this  state  are 
to  the  effect  that,  in  the  absence  of  statutory 
regulation,  the  keeper  of  a  public  Inn,  or 
hotel,  which  is  the  modern  and  more  fre- 
quently used  term,  is  responsible  to  his 
guest  for  the  safety  of  the  latter's  goods, 
chattels,  and  money,  when  placed  infra  hos- 
pitium,  and  which  he  has  with  him  for  the 
purposes  of  his  Journey.  The  proprietor  is 
held  to  be  an  insurer  to  the  extent  that  he 
must  make  good  to  the  guest  all  loss  or  dam- 
age arising  from  any  cause,  except  the  act  of 
God  or  the  public  enemy,  or  the  fault  of  the 
guest  himself,  or  his  agents  or  servants. 
Qulnton  v.  Courtney,  2  N.  C.  40;  Neal  v.  Wil- 
cox, 49  N.  C.  146,  67  Am.  Dec.  26a  This 
exacting  requirement  of  the  common  law, 
established  in  a  ruder  time  from  reasons  of 
public  policy,  in  many  Instances  and  under 
modem  conditions,  may  operate  with  great 
harshness,  and  the  matter  has  been  very  gen- 
erally made  the  subject  of  legislation,  by 
which  the  landlord*s  obligations  have  been 
limited,  both  in  kind  and  amount.  It  is  so 
with  us.  Revlsal  1905,  c.  42,  $  1909  et  seq. 
The  statute,  however  (section  1913),  itself  pro- 
vides as  follows:  "Every  innkeeper  shall 
keep  posted  in  every  room  of  his  house  oc- 
cupied by  guests,  and  In  the  office,  a  printed 
copy  of  this  chapter  and  of  all  regulations 
relating  to  the  conduct  of  guests.  This  chap- 
ter shall  not  apply  to  innkeepers,  or  their 
guests,  where  the  innkeeper  fails  to  keep  such 
notices  posted.**  This  provision  not  having 
been  complied  with  by  defendant,  the  prin- 
ciple of  the  common  law  obtains,  and  if,  on 
the  facts  agreed,  the  relation  between  these 
parties  was  that  of  guest  and  proprietors  of 
a  public  inn  or  hotel,  defendants  are  respon- 
sible for  the  loss  of  the  goods. 

The  counsel  for  defendants,  in  his  learned 
argument,   contended:     That    the   principle 


stated  does  not  apply  to  the  facts  presented 
here,  because,  as  he  insists,  they  show  that 
his  clients  were  not  at  the  time  proprietors  of 
a  public  inn,  but  were  the  keepers  of  a  board- 
ing house  at  a  smnmer  resort;  second,  that 
if  this  were  not  true,  the  plaintiff's  position, 
at  the  time  of  the  loss,  was  not  that  of  guest, 
but  a  boarder.  And  he  argues  that  in  either 
case  defendants  could  only  be  held  respon- 
sible for  the  loss  of  goods  occasioned  by  the 
negligence  of  defendants  or  their  employes, 
and,  no  such  negligence  having  been  shown  or 
suggested,  the  recovery  had  by  plaintiff  can- 
not be  sustained.  The  doctrine  Is  sound. 
The  keeper  of  a  boarding  house — that  is,  one 
who  reserves  the  right  to  select  and  choose 
bis  patrons,  and  takes  them  in  only  by  special 
arrangement,  and  usually  for  a  definite  time 
— ^Is  not  responsible  as  an  insurer,  and  even 
at  a  public  Inn  or  hotel  one  who  holds  the 
position  as  a  regular  boarder  or  lodger  can 
only  hold  the  proprietor  to  the  exercise  of 
ordinary  care  on  the  part  of  himself  and  his 
employes.  But  we  are  of  opinion  that  the 
facts  do  not  bring  the  present  case  within 
the  principle.  An  "inn"  or  "hotel"  has  been 
properly  defined  as  a  public  house  of  enter- 
tainment for  all  who  choose  to  visit  it  It  is 
this  publicly  holding  a  place  out  as  one  where 
all  transient  persons,  who  may  choose  to 
come,  will  be  received  as  guests  for  compen- 
sation, that  Is  made  the  principal  distinction 
between  a  hotel  and  a  boarding  house.  In 
many  well-considered  decisions,  and  the 
above  definition  Is  given,  with  approval,  in 
Pinkerton  v.  Woodward,  33  Cal.  557.  91  Am. 
Dec.  657,  and  Walling  v.  Porter,  35  Conn. 
183 ;  both  cases  citing  the  decision  of  Wint- 
ermunte  v.  Clark,  5  Saunders.  247. 

We  think  the  facts  in  the  case  agreed 
bring  the  defendant's  house  clearly  within 
the  definition.  It  is  so  stated,  in  express 
terms:  "That  defendants  were  proprietors  of 
the  Imperial  Hotel,  where  they  were  running 
a  general  hotel  business,  during  the  summer 
as  a  summer  resort"  And  the  attendant 
circumstances  support  this  statement  and 
show,  too,  that  being  a  hotel  for  the  general 
reception  and  entertainment  of  all  who  might 
choose  to  come,  the  position  of  plaintiff,  at 
the  time,  was  that  of  guest  giving  her  the 
right  unless  the  statute  on  the  subject  had 
been  complied  with,  to  hold  defendants  as 
Insurers.  A  "guest"  is  defined  as  a  "tran- 
sient person  who  resorts  to  and  is  received 
at  an  Inn  for  the  purpose  of  obtaining  the 
accommodations  which  It  purports  to  af-- 
ford."  Whereas,  a  "boarder,"  in  reference 
to  the  distinction  we  are  discussing,  Is  one 
who  abides  at  a  place.  The  term  carries 
with  it  the  idea  of  residence,  and  partaking 
to  some  extent  of  the  nature  of  one's  home 
for  the  time  being.  The  relation  arises  by 
special  contract  and  usually  for  a  definite 
time.  Thus,  in  16  Amer.  &  E2ng.  Ency.  (2d 
Ed.)  It  is  said:  "The  essential  difference  be- 
tween a  boarder  aud  a  guest  at  an  Inn  lies 
in  the  character  in  which  the  party  comes — 
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that  18,  whether  he  Is  a  transient  person  or 
not — and,  accordingly,  one  who  etops  at  an 
Inn  aa  a  transient  la  a  guest,  with  all  the 
rights,  privileges,  and  liberties  incident  to 
that  station.  On  the  other  hand,  one  who 
seeks  accommodation  with  a  view  to  perma- 
nency as  to  make  the  place  his  home  for  the 
time  being  is  not  a  guest,  but  a  boarder. 
The  length  of  his  stay,  however,  is  not  of 
itself  ordinarily  decisive,  for  he  will  con- 
tinue to  be  a  guest  as  long  aa  he  remaius 
in  the  transitory  condition  of  that  relation." 
An  application  of  these  definitions  to  the 
facts  will  clearly  establish,  as  heretofore 
stated,  that  the  position  of  feme  plaintiff, 
on  this  occasion,  waa  that  of  guest.  She 
came  to  the  hotel  from  her  home  in  South 
Carolina  for  a  short  stay,  she  was  a  stranger 
to  the  parties  defendant,  and  entered  as  a 
guest  so  far  as  appears,  without  any  pre- 
arrangement  as  to  terms  or  time,  but  on  the 
implied  invitation  held  out  to  the  public  gen- 
erally. She  waa  there  for  no  definite  time, 
and  in  onr  opinion  she  was  transient  in  eveiy 
sense  of  the  term,  and  within  every  reason 
that  gave  her  the  right  to  the  protection  on 
which  she  insists.  And,  where  this  is  true, 
all  the  authorities,  certainly  those  having  the 
better  reason,  are  to  the  effect  that  the  mere 
fact  that  she  was  to  pay  board  by  the  week, 
or  even  at  a  reduced  rate,  does  not  alter  her 
position  as  guest,  or  deprive  her  of  the  right 
to  hold  defendants  as  Insurers.  Fay  v.  Im- 
provement Co.,  93  Cal.  253,  28  Paa  1090,  28 
Pac  943,  16  L.  R.  A.  188,  27  Am.  St  Rep. 
198;   Beale  v.  Posey,  72  Ala.  323 

These  facts  are  entirely  different  from 
those  which  appear  in  Meacham  v.  Gallo- 
way, 102  Tenn.  415,  52  S.  W.  859,  46  L.  R. 
A.  319,  73  Am.  St  Rep.  886,  an  authority 
much  relied  upon  by  defendants.  In  that 
case,  McAllester,  J.,  delivering  the  opinion 
of  the  court  thua  stated  the  facts  regarded 
as  essential,  upon  which  the  ruling  was  pred- 
icated: "(1)  Plaintiff  was  a  neighbor.  (2) 
He  came  at  a  fixed  rate.  (3)  He  came  for 
a  definite  time" — and  specified  that  he  should 
be  located  with  the  families  who  were  reg- 
ular boarders,  and  not  as  transient  And, 
further  on  in  the  opinion,  the  Judge  quoted 
with  approval  from  Horner  v.  Harvey,  3  N. 
M.  (Johns.)  197,  6  Pac.  329:  "When  he  ceases 
to  be  a  traveler,  or  a  transient  or  a  way- 
faring man,  and  takes  up  a  permanent  abode, 
even  in  an  inn,  he  ceases  to  be  an  object  of 
the  laws  special  solicitude,  and  is  no  longer 
a  guest  but  a  boarder;  no  longer  a  traveler, 
but  a  citizen."  As  we  interpret  this  authori- 
ty, It  is  not  in  conflict  with  the  decision  we 
make  in  the  case  before  us.  And  the  same 
may  be  said  in  regard  to  the  case  in  our  own 
court  of  Neal  v.  Wilcox,  supra,  some  cita- 
tions from  which  case  are  made  by  counsel 
as  militating  against  plaintiff's  right  to  re- 
cover. That  decision  involved  the  question 
as  to  whether  mules  In  a  drove  could  be  con- 
sidered as  goods  and  chattels  of  a  guest  Infra 
hospltlum,  and  so  entitled  to  the  protection 
belonging   to  such  property*     The  eminent 


Judge  placed  his  decision  on  correct  grounds, 
and  the  comments  in  his  opinion,  died  by 
counsel,  are  not  relevant  to  any  facts  exist* 
ent  here.  And  so  as  to  the  doctrine  some- 
times stated  in  general  terms,  and  referred 
to  by  defendant  in  support  of  his  poslti<Hi, 
that  the  conmion-law  obligation  of  landlord 
does  not  apply  to  keepers  of  hotels  at  sum- 
mer resorts  and  watering  places.  This  gen- 
eral statement  la  a  deduction  from  decisions 
on  facts  widely  varying  from  those  present- 
ed here. 

In  Bonner  v.  Welbom,  7  Ga.  807,  this  be- 
ing one  of  the  decisions  relied  on  to  support 
the  poaitlon,  Nesbitt  Judge,  delivering  the 
opinion,  defining  an   '*inn,**   thus  refers  to 
the  facts  of  the  case  before  the  court:  "Now, 
under  this  (it  is  submitted)  correct  legal  view 
of  Innkeepers,  was  the  plaintiff  in  this  case, 
an  innkeeper?    Was  that  his  business?    His 
business  was  to  rent  his  houses  to  families 
or  persons  who  might  contract  with  him  for 
their  occupancy.     They  are  not  his  guests. 
They  are,  beyond  dispute,  his  tenants,  and 
he  their  landlord.    His  business  waa  to  fur- 
nish board,  lodging,  and  attention.    But  to 
whom?    To  the  wayfaring  world?    No.    But 
to  persons  who  might  resort  to  his  health- 
ful fountains  and  salubrious  locality,  for  a 
season;    that  is,  for  the  fall  and  snnunar 
months.     They  were  not  his  guests  for  a 
day,  or  night  or  week,  but  his  lodgers  or 
boardere  for  a  season."    Thus,  It  wlU  be  seen 
that  this  doctrine  insisted  on  by  defendants, 
in  reference  to. keepers  of  hotels  at  summer 
resorts  and  watering  places,  applies  only  to 
boarding  houses  proper  at  such  places,  and 
exists  by  reason  of  the  fact  that  the  per- 
sons received  were  taken  by  express  arrange- 
ment for  entertainment  and  at  a  certain  rate, 
and  usually  for  a  protracted  stay,  and  does 
not  fliicl  was  never  intended  to,  apply   to 
one  who  conducted,  as  in  this  Instance,  a  gen- 
eral hotel  business.    Such  a  house  of  public 
entertainment  does  not  lose  its  character  as 
such  by  reason  of  its  being  located  either  at 
a  summer  resort  or  a  watering  place.     The 
views  we  have  expressed,  and  which  we  bold 
to  be  controlling,  will  be  found  approved  and 
sustained  in  well-considered  decisions  of  oth- 
er courts  of  supreme  Jurisdicti(Mi.    'Washing- 
ton V.  Johnston,  4  Wash.  693,  80  Pac.  GT2; 
Beale  v.  Posey,  72  Ala.  323,  supra;   Hall  v. 
Pike,  100  Mass.  495;   Norcross  v.  Norcross, 
53  Me.  163;  Hancock  v.  Rand,  94  N.  Y.  1,  46 
Am.  Rep.  112;  Pullman  Car  Go.  v.  Lo^re,  2$ 
Neb.  239,  44  N.  W.  226.  reported  also  in  6  Lr.  R. 
A.  809,  26  Am.  St  Rep.  325,  and  generally 
in  16  Amer.  &  Eng.  E}ncy.,  supra;  22  Cyc. 
1069  et  seq. ;   Beale  on  Hotels  ft  Innkeepers, 
etc.     These  authorities  are  decisive  against 
the  defendants'  position,  and  eatablisli   that 
the  Judge  below  made  a  correct  ruling  in 
holding  that  defendants  were  reaponi^ble  for 
plaintiffs'  loss. 

There  is  no  error,  and  the  Judgment  of 
the  court  below  for  the  amount  agreed  la 
affirmed. 

Affirmed. 


N.a) 
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(146  N.  O.  414)     

WEAVER  et  al  T. 


liOVB. 


(Sapreme  Court  of  North  OaroUiuu     Dee.  14, 
1007.) 

1.  Tbial  —  lR«TBxx(moN8  —  Applioabujtt  to 
Etidencs. 

In  an  action  to  quiet  title  to  land,  claimed 
by  defendant  by  advene  iKMsession  under  color 
of  titie  of  a  graiit  from  the  state,  regular  on 
Its  face,  obtained  under  Eteviaal  IdOd,  9  1602. 
authorizing  residents  and  citizens  to  enter  upon 
lands  of  the  state,  an  instruction  that  limita- 
tions would  not  run  against  the  plaintiff  as  de- 
fendant has  been  ever  since  he  obtained  his 
grant  a  nonresident,  is  properly  refused,  where 
the  only  evidence  as  to  nonresidence  is  defend^ 
ant's  own  evidence  that  he  lives  now  in  Ten- 
nessee, and  that  he  came  into  the  state  to  re- 
move timber,  etc.,  as  the  burden  of  proof  is 
on  one  attacking  the  grant  to  show  facts  not 
appearing  on  its  face. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  46.  Trial,  §f  50&-612.] 

2.  Adverse  PoBSEsstoii— Possession  or  Co- 
Tenaiit. 

Where  land  is  claimed  by  the  adverse  pos- 
session of  tenants  in  common  claiming  under  a 
grant  under  Revisal  1005,  f  1602,  authorizing 
tiie  entry  of  lands  by  residents  and  citizens,  the 
fact  that  one  tenant  is  a  nonresident  is  imma- 
terial where  the  other  tenant  is  a  resident ;  the 
possession  of  one  tenant  in  conmion  being  the 
possession  of  both. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  1,  Adverse  Possession,!  116.] 

8.  Adverse  Possession— Defenses. 

Where,  in  an  action  to  quiet  title  to  land 
claimed  by  defendants  by  adverse  possession  un- 
der a  grant  obtained  by  the  entry  of  lands  of 
the  state  under  Revisal  1005,  f  1602,  authorizing 
lesidentB  and  citizens  to  enter  state  land,  the 
evidence  shows  that  the  land  was  occupied  by 
an  unbroken  line  of  tenants,  it  is  no  answer  to 
defendant's  claim  of  adverse  possession  that  the 
grantee  was  a  nonresident,  since  the  plaintiff 
could  have  taken  action  to  turn  the  tenants  out 
and  stopped  the  running  of  limitations. 

(Ed.  Note.-^For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  f  435.  J 

4.  Adverse  Possession  —  Color  of  Title  — 

Grant  from  State. 

Though  a  grant  from  the  state  covers  the 
same  land  included  in  an  older  grant,  yet,  title 
being  no  longer  in  the  state,  the  junior  grant 
is  nevertheless  color  of  titie  which  will  ripen 
into  complete  titie  by  adverse  possession. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  {  435.] 

B.  Same— STATirrB»— Construction— Retroao- 

TivE  Operation. 

Revisal  1005,  §  1600.  providing  that  a  jun- 
ior grant  shall  not  be  color  of  titie  so  far  as  it 
covers  land  previously  granted,  under  the  ex- 
press terms  of  that  section,  does  not  apply  to 
grants  issued  before  March  6,  1803. 

Walker  and  Connor,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Yancey  Coun- 
ty; Guion,  Judge. 

Action  to  quiet  title  by  W.  T.  Weaver  and 
others  against  I.  R.  Love  and  another.  From 
a  decree  for  defendants,  plaintiff  appeals.  No 
error. 

The  grant  to  defendants  was  obtained  un- 
der Revisal  1005,  f  1602,  authorizing  bona 
fide  residents  and  citizens  to  enter  upon  lands 
of  the  state. 

Adams  &  Adams,  £2.  F.  Watson,  and  G.  E. 
Gardner,  for  appellants.    H.  R.  Carter  and 
W.  R.  Whltson,  for  appellee. 
50  S.E.-66 


CLARK,  C  J.  Action  to  remove  cloud  on 
title  and  for  damages  for  trespass  in  cutting 
timber  and  asking  an  Injunction.  The  de- 
fendants plead  seisin  and  titie  in  themselves. 
The  plaintiffs  claim  under  a  grant  issued  in 
1706,  and  a  chain  of  title  from  that  source. 
The  defendants,  J.  W.  HIggins  and  I.  R.  Love, 
claim  under  a  grant  to  themselves  February 
3,  1801,  and  continuous  adverse  possession 
thereunder  for  seven  years  by  building  house'* 
thereon,  and  cutting  timber  and  also  by  teu 
ants  occupying  the  houses  and  cultivatlnf 
land.  The  court  instructed  the  jury,  at  plain- 
tiff's request,  that  the  cutting  timber  from 
time  to  time  would  not  constitute  possession 
to  ripen  title,  and  that  the  statute  would  not 
bar  minors  and  those  under  the  disability  ot 
coverture.  This  action  was  begun  January 
5,  1006,  less  than  seven  years  after  the  re- 
peal of  the  suspension  of  the  statute  as  to 
married  woman.  Chapter  78,  p.  200,  Pub. 
Laws  1800.  Besides,  the  defendants  are  not 
appealing. 

The  court  properly  refused  the  plaintiff's 
prayer  •*that,  according  to  the  undisputed  evi- 
dence, •  •  •  the  defendant  Love  has 
been  a  resident  of  the  state  of  Tennessee 
(ever  since  the  grant  issued  to  defendants), 
and  therefore  the  statute  of  limitations  has 
never  run  against  the  plaintiff  in  favor  of 
the  defendant  Love,  and  he  is  not  the  owner 
of  any  land  mentioned  in  the  answer."  The 
burden  wa*s  on  the  plaintiff  to  attack  the 
grant  for  anything  not  appearing  upon  its 
face.  Doeh  v.  Lumber  Ca,  128  N.  C.  87,  38 
S.  B.  284.  The  only  evidence  of  Love's  non ' 
residence  Is  his  own  evidence  that  he  lives 
now  in  Tennessee,  and  that,  when  he  comes 
over  to  cut,  he  has  stayed  on  the  land  several 
months  at  a  time  and  gotten  timber.  He  tes- 
tifies to  having  houses  built  and  his  keeping 
them  Continuously  rented,  and  says  that  for 
the  past  10,  12,  or  15  years  be  has  used  the 
land  as  his  own,  and  for  the  only  purpose  it 
is  good  for,  that  he  has  had  tenants  on  the 
land  continuously  for  10  years,  etc.  There 
is  no  "undisputed  evidence"  that  Love  was 
a  "nonresident"  at  the  time  when  the  grant 
Issued  in  1801,  and  the  court  could  not  so 
charge.  Besides,  there  is  no  evidence  what- 
ever that  Higglns  was  a  nonresident,  and  the 
possession  of  one  tenant  in  common  is  the 
possession  of  both.  Tenants  put  there  by 
Love  held  possession  equally  for  Higgins. 
B^lrthermore,  the  evidence,  if  believed,  is  that 
from  1801  there  has  been  an  unbroken  succes- 
sion of  tenants  living  on  the  land.  The 
plaintiffs  could  have  taken  action  to  turn 
these  out,  whether  Love  was  a  resident  or 
not,  and  his  claim  of  adverse  possession 
could  not  have  ripened  into  title.  The  grant 
of  1801,  If  covered  by  the  grant  of  1706,  con- 
veyed no  titie,  but  it  was  color  of  title,  and, 
the  titie  being  out  of  the  state  by  plaintiff's 
grant  (Gilchrist  v.  Middleton,  107  N.  C.  679, 
12  S.  El  85),  the  seven  years*  notorious,  open, 
and  adverse  possession  by  the  defendants 
ripened  their  color  of  title,  except  as  to  those 
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of  plaintiffs  protected  by  corerture  or  infancy 
(Asbory  v.  Pair,  111  N.  a  261,  16  S.  B.  467). 
Revlsal  1905,  S  1699,  providing  that  a  Junior 
grant  shall  not  be  color  of  title  so  far  as  it 
covers  land  previously  granted,  applies  by 
the  terms  of  that  section  only  to  grants  is- 
sued since  March  6,  1893.  The  defendants' 
grant  was  issued  February  d»  1891. 
No  error. 

WALKESR,  J.  (dissenting).  I  am  of  the 
opinion  that,  upon  the  facts  of  this  case,  as 
I  understand  them,  it  being  an  action  to  re- 
move a  cloud  from  the  title,  the  plaintiff's 
cause  of  action  is  not  defeated  by  the  statute 
of  limitations  or  by  any  adverse  possesslcm 
sufficient  to  bar  their  right  of  entry. 

CONNOR*  J.,  concurs  in  this  dissent 


(146  N.  C.  840) 

WHITE  v.  SOUTHERN  RY.  CO.  et  aL 

(Supreme  Ck>urt  of  North  Carolina.    Dec.  11« 
1907.) 

1.  TOBTs— Joint  Liabilitt— Pleading. 

In  an  action  against  a  railway  company 
and  two  of  its  section  masters  for  causing  the 
death  of  a  flagman,  the  complaint  charged  that 
it  was  the  duty  of  the  railwajr  company  to  keep 
its  tracks  and  right  of  way  in  reasonably  safe 
condition  by  the  exercise  of  proper  care,  that 
it  failed  to  do  so,  and  by  reason  thereof  plain- 
tiff's intestate  was  at  a  certain  place  struck  by 
a  tunnel  wamer.  which  by  the  negligence  of  the 
defendants  had  been  placed  too  near  the  track, 
so  as  to  endanger  the  intestate  and  other  em- 
ployes, that  the  section  masters  were  employ^ 
of  the  defendant  railwav  company,  had  charge 
of  the  section  in  which  tne  pole  was  placed,  and 
as  such  were  charged  with  the  duty  of  placing 
and  keeping  the  pole  in  proper  position  which 
duty  they  neglected,  and  that  the  joint  negli- 
gence of  defendants  caused  the  intestate's  death. 
TJcld,  that  the  complaint  clearly  charged  a  joint 
tort 

2.  Removal,  ot  Causes— Sbpabable  Contbo- 

VEB8T. 

A  plaintiff  may  sue  tort-feasors  jointly  or 
severally,  and,  if  he  elects  to  sue  them  jointly, 
he  has  the  right  to  have  the  case  tried  as  for  a 
joint  tort,  and  no  separable  controversy  is  pre- 
sented within  the  removal  act  (Act  March  3, 
1875,  c  137,  §  2,  18  Stat.  470  [U.  S.  Comp.  St. 
1901,  p.  509]). 

[Ejd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Removal  of  Causes,  §  97.] 

Appeal  from  Superior  Court,  Buncombe 
County;   Cooke,  Judge. 

Action  by  Alice  L.  White  against  the 
Southern  Railway  Company  and  others. 
From  an  order  removing  the  case  to  the 
federal  court,  plaintiff  appeals.    Reversed. 

The  plaintiff  brings  this  action,  and  al- 
leges that  her  intestate  was  killed  by  the 
negligence  of  the  defendant  Southern  Rail- 
way Company  and  its  codefendants,  D.  H. 
Biddlz  and  S.  E.  Berry;  that  it  was  the 
duty  of  the  defendant  Southern'  Railway 
Company  to  keep  its  track  and  right  of  way 
in  reasonably  safe  condition  by  the  exercise 
of  proper  care,  and  this  it  failed  to  do,  and 
that,  by  reason  thereof,  the  plaintilTs  in- 
testate, who  was  at  the  time  of  his  death  in 


the  employ  of  the  defendant  as  flagman  and 
In  the  careful  discharge  of  his  duties  on  one 
of  the  passenger  trains  of  the  defendant  rail- 
way company,  was  struck  by  a  "post  or  pole," 
commonly  called  a  "tunnel  warner,"  which 
was  standing  at  the  west  end  of  "Point  Tun- 
nel," near  the  town  of  Old  EV>rt,  and  which 
by  the  negligence  of  the  defendants  had  been 
placed  too  near  the  track,  so  that  it  was 
dangerous   to   the   plaintifTs   intestate   and 
other  employes  of  the  said  company   while 
in  the  proper  performance  of  their  duties; 
that  the  defendants  D.  H.  Biddlz  and  S.  E. 
Berry  were  section  masters  in  the  employ 
of  the  defendant  railroad  company,  and  had 
charge,  at  the  time  of  the  Intestate's  death, 
of  the  section  within  which  the  said  pole 
was  placed,  and  they  were,  as  such  section 
masters,  charged  with  the  duty  of  placing 
and  keeping  the  pole  in  proper  position,  which 
duty  they  neglected.    It  is  charged  that  the 
Joint  negligence  of  the  defendants  caused  the 
intestate's  death.     The  defendant  Southern 
Railway  Company  filed  a  petition  for  the  re- 
moval of  the  case  into  the  Circuit  Court  of 
the  United  States  for  the  Western  District 
of  North  Carolina,  and  filed  a  sufficient  bond 
for  that  purpose.    The  petitioner,  after  mak- 
ing the  formal  allegation  as  to  diverse  citi- 
zenship as  between  it  and  the  plaintiff,  al- 
leges that  the  defendants  D.  H.  Biddlx  and 
S.  E.  Berry  were  improperly  joined  as  de- 
fendants, as  they  are  not  necessary  or  proper 
parties  to  the  action;    that  it  is  perfectly 
solvent  and  fully  able  to  pay  any  Judgment 
recovered  in  the  action;    and  that  its  code- 
fendants  were    wrongfully    and    unlawfully 
Joined  with  it  as  defendants  for  the  fraudu- 
lent purpose  of  preventing  a  removal  of  the 
cause  by  it  to  the  federal  court,  and  it  fur- 
ther alleges  that,  even  if  its  codefendants 
are  necessary  or  proper  parties,  there  is  a 
separable  controversy  as  between  the  plain- 
tiff and  the  petitioner  which  entitles  It  to 
the  removal.    No  answer  was  filed.     It  ap- 
pears that  the  petition  for  a  removal  of  the 
case  to  the  federal  court  was  filed  l>efore  the 
complaint.     The  court  upon  the  complaint 
and  petition  ordered  the  cause  to  be  remov- 
ed  into   the   Circuit   Court  of   the    United 
States.    The  plaintiff  excepted  and  appealed. 

Frank  Carter  and  H.  C.  Chidester,  for 
appellant     Moore  &  Rollins,  for  appellees. 

WALKER,  J.  (after  stating  the  fiicts  as 
above).  This  case  is  governed  by  the  prin- 
ciples stated  in  Hough  v.  Railway  (at  the 
last  term)  144  N.  C.  692,  57  S.  B.  469.  The 
only  difference  between  the  two  cases  is  to 
be  found  in  the  fact  that  the  colnplalnt  in 
this  case  states  with  clearness  and  precision 
a  cause  of  action  against  the  defendants  for 
a  Joint  tort,  and  specifically  alleges  in  what 
the  negligence  which  caused  the  death  of  the 
intestate  consists.  A  plaintiff,  as  we  decided 
in  that  case,  may  sue  tort-feasors  Jointly  or 
severally,  at  his  election,  and,  if  he  elects 
to  sue  them  Jointly,  he  has  the  right  to  have 
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the  case  tried  as  for  a  Joint  tort,  and  no 
separable  controversy  is  presented  within  the 
meaning  of  the  removal  act  (Act  March  3, 
1875,  c.  137,  §  2,  18  Stat  470  [U.  S.  CJomp.  St 
1901,  p.  C09]).  In  PIrie  v.  Tvedt,  115  U.  S.  41, 
5  Sup'.  Ct.  lOM,  1161,  29  L.  Ed.  381,  the  conrt 
said:  'There  is  here,  according  to  the  com- 
plaint, but  a  single  cause  of  action,  and  that 
is  the  alleged  malicious  prosecution  of  the 
plaintiffs  by  all  the  defendants  acting  in  con- 
cert The  cause  of  action  is  several  as  well 
as  joint  and  the  plaintiffs  might  have  sued 
each  defendant  separately  or  all  Jointly.  It 
was  for  the  plaintiffs  to  elect  which  course  to 
pursue.  They  did  elect  to  proceed  against 
all  jointly;  and  to  this  the  defendants  are 
not  permitted  to  object.  The  fact  that  a 
Judgment  in  the  action  may  be  rendered 
against  a  part  of  the  defendants  only  does 
not  divide  a  joint  action  in  tort  into  separate 
parts,  any  more  than  it  does  a  joint  action  on 
contract'*  The  cases  sustaining  this  view 
are  all  cited  in  Hough  ▼.  Railway,  supra, 
and  it  is  not  necessary  to  prolong  the  discus- 
sion of  the  question.  The  order  of  his  honor 
was  made  on  April  24,  1907,  and  the  decision 
in  Hough  V.  Railway  was  not  published  un- 
til May  27,  1907.  The  court  did  not,  there- 
fore, have  that  case  before  it  when  the  order 
in  this  case  was  made.  We  then  decided 
that  a  case  of  a  joint  tort  was  not  removable. 
Reversed. 


046  N.  C.  856) 

WHARTON  v.  CITY  OF  GREENSBORO. 

(Supreme  Court  of  North  Carolina,     Dec.  14, 

1907.) 

1.  MniflCIPAL  COBPOBATIOWS— PiTBLIO  DEBT— 
POWEB    TO    OONTBAOT  —   STATUTOBT    PbOVI- 

siONS— Repeal. 

The  amended  charter  of  Greensboro,  enact- 
ed by  the  General  Assembly  of  1907  (section 
100),  provides  that  the  board  of  aldermen  may 
issue  bonds  only  after  they  have  passed  an  ordi- 
nance by  a  three-fourths  vote  of  the  entire  board 
at  two  separate  regular  meetings,  and  submit- 
ted the  question  to  the  vote  of  the  people,  etc 
By  an  amendment  to  the  section,  adopted  at  the 
same  session,  the  board  should  not  have  the 
power  to  create  any  indebtedness  unless  author- 
ized to  do  so  by  an  election  called  in  a  specified 
manner,  provided  that  nothing  therein  contain- 
ed shoula  be  construed  to  prevent  or  forbid  the 
board  to  incur  reasonable  liabilities,  which  might 
be  discharged  out  of  current  revenues,  etc.  Ke- 
visal  1905,  §  2977,  prohibits  any  city  from  con- 
tracting any  debt  for  special  purposes  ezceedinz 
in  the  aggregate  10  per  cent  of  the  assessed 
valuation  of  the  property  therein.  Held,  that 
the  statutes  are  not  mconsistent,  and  the  limi- 
tations of  the  general  law  were  not  repealed  by 
the  charter  provision. 

2.  Same— Abbidgment  of  Poweb— Authobitt 

OF  LiEOISLATUBE. 

Municipal  corporations  are  but  instrumen- 
talities of  the  state  for  the  administration  of 
local  government,  and  their  powers  may  be  en- 
larged, abridged,  or  entirely  withdrawn,  at  the 
pleasure  of  the  Legislature. 

[Ed.  Note.— For  cases  in  pK>int,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  §  156.] 

3.  Same  —  CoNSTirurioNAii  and   Statutobt 
PBOVISION&— Conflict. 

Const.  N.  C  art.  7,  S  7,  providing  that  no 
manicipal  corporation  shall  contract  any  debt 


except  for  the  necessary  expenses  thereof,  unless 
by  a  vote  of  the  majority  of  the  qualified  voters 
therein,  does  not  conflict  with  the  limitation  im- 
posed by  Revisal  1905,  §  2977,  providing  that 
municipal  corporations  shall  not  contract  any 
debt  for  the  construction  of  railroads  or  the 
BOpport  and  maintenance  of  internal  improve- 
ments, or  for  any  special  purpose  whatsoever, 
to  an  extent  exceeding  10  per  cent,  of  the  as- 
sessed valuation  of  the  property  therein. 
4.  Same  — Issue  of  Bonds  — Funding  Valid 

Indebtedness. 

Bonds  issued  by  the  board  of  aldermen  of 
a  city,  to  fund  a  floating  debt  contracted  for 
legitimate  necessary  expenses  of  the  city  govern- 
ment, are  not  issued  for  a  special  purpose,  with- 
in the  meaning  of  Revisal  1905,  I  2977,  pro- 
hibiting a  city  from  contracting  any  debt,  etc., 
for  any  special  purpose  to  an  extent  exceeding 
10  per  cent,  of  the  assessed  valuation  of  the 
property  therein,  and  are  valid  notwithstanding 
Const.  N.  O.  art  7,  §  7,  prohibiting  municipal 
corporations  from  contracting  debts  except  for 
the  necessary  expenses  thereof,  unless  by  a  vote 
of  a  majority  of  the  qualified  voters. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  36,  Municipal  Corporations,  §  1905.J 

Appeal  from  Superior  Conrt,  Guilford 
County;  Long,  Judge. 

Action  by  H.  W.  Wharton  against  the  city 
of  Greensboro  to  enjoin  the  issue  of  bonds. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals.    Reversed  and  remanded. 

A.  M.  Scales,  for  appellant  Thos.  J.  Shaw, 
for  appellee. 

BROWN,  J.  The  allegations  of  fact  set 
out  in  the  complaint  are  all  admitted  by  the 
answer,  and  from  these  it  appears  that  the 
bonded  Indebtedness  of  the  city  of  Greens- 
boro, exclusive  of  the  proposed  issue,  is  $700,- 
000;  in  addition  to  a  floating  indebtedness 
of  $125,000;  that  the  present  assessed  tax 
valuation  of  all  real  and  personal  property 
within  said  city  is  $7,736,490;  that  at  the 
time  of  the  election  authorizing  the  issue  of 
bonds  the  total  tax  valuation  was  $6,500,000. 
It  appears  that  the  board  of  aldermen,  on 
December  28,  1906,  passed  an  ordinance  in 
the  manner  required  by  the  city  charter,  au- 
thorizing the  issue  of  $30,000  of  bonds  for  the 
special  purpose  of  "equipping,  altering  and 
furnishing  a  school  building  or  buildings  for 
the  city."  This  bond  issue  was  duly  approv- 
ed by  a  majority  of  the  qualified  voters  at 
an  election  held  March  12,  1907.  On  July  13, 
1907,  the  board  duly  adopted  an  ordinance 
authorizing  the  issue  of  $125,000  in  bonds, 
which  issue  was  duly  approved  at  an  election 
held  according  to  law  on  October  8,  1907. 
It  Ms  admitted  that  the  purpose  of  issuing 
the  $125,000  in  bonds  is  to  pay  off  the  floating 
debt  of  the  city.  This  floating  debt,  it  is  ad- 
mitted, is  evidenced  by  notes  issued  by  the 
board  without  an  election,  for  the  building 
of  streets,  improvement  of  waterworks  al- 
ready owned  by  the  city,  and  other  actually 
necessary  expenses  of  running  the  municipal 
government.  It  is  admitted  that  the  proposed 
issue  of  bonds  exceeds  the  limit  flxed  by  law 
upon  the  cities  and  towns  of  the  state  as  em- 
bodied in  the  Revisal  of  1905,  which  reads  as 
follows:    "Sec.  2977.  Limited  to  ten  per  cent. 
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of  assessed  values.  It  shall  be  unlawful  for 
any  city  or  town  to  contract  any  debt,  pledge 
its  fklth  or  loan  its  credit  for  the  construction 
of  railroads,  the  support  or  maintenance  of 
Internal  improvements  or  for  any  special 
purpose  whatsoever,  to  an  extent  exceeding 
in  the  aggregate  ten  per  cent,  of  the  assessed 
valuation  of  the  real  and  personal  property 
situated  in  such  city  or  town.** 

The  defendant  contends  that  Its  amended 
charter,  enacted  by  the  General  Assembly  of 
1907,  repeals  by  implication  the  above  re- 
striction upon  its  power  to  contract  debts, 
and  the  following  clauses  in  said  charter 
are  cited  as  sustaining  defendant's  conten- 
tion: "Sec.  100.  That  among  the  powers 
hereby  conferred  on  the  board  of  aldermen, 
they  may  issue  bonds  only  after  they  have 
passed  an  ordinance  by  a  three-fourths  vote 
of  the  entire  board,  at  two  separate  regular 
meetings,  submitting  the  question  of  issuing 
the  bonds  to  a  vote  of  the  people,  and  a  ma- 
jority of  the  qualified  registered  voters  have 
voted  in  favor  thereof;  thirty  days'  notice 
shall  be  given  of  such  election  in  some  news- 
paper published  In  Greensboro,  at  which  elec- 
tion those  who  favor  creating  the  debt  shall 
vote  'Approved'  and  those  who  oppose  It 
shall  vote  'Not  approved.' "  The  above  sec- 
tion was  amended  at  the  same  session  by 
adding  the  following :  '"The  said  board  shall 
not  have  power  to  create  any  indebtedness 
unless  authorized  to  do  so,  by  an  election 
called  and  held  in  the  manner  hereinbefore 
specified,  provided  that  nothing  herein  con- 
tained shall  be  so  construed  as  to  prevent 
or  forbid  said  board  to  incur  reasonable  lia- 
bilities by  way  of  contract,  which  may  be 
paid  off  and  discharged  out  of  the  current 
revenues  to  accrue  during  the  term  of  office 
of  said  board,  or  to  borrow  reasonable  sums 
of  money,  when  necessary  to  anticipate  the 
collection  of  taxes  or  the  revenues  to  accrue 
during  the  said  term  of  office  as  aforesaid." 

1.  We  will  consider  first  the  $30,000  bond 
issue  to  be  devoted  to  a  special  purpose,  ad- 
mittedly not  a  necessary  municipal  expense. 
We  are  unable  to  agree  with  the  learned 
counsel  for  the  defendant  that  the  sections 
of  the  defendant's  charter  quoted  herein,  and 
enacted  two  years  after  the  Revlsal,  repeals 
the  latter  so  far  as  the  defendant  Is  concern- 
ed. It  Is  not  contended  that  it  does  so  in 
express  terms,  but  only  by  implication.  We 
fall  to  find  any  repugnancy  between  the  gen- 
eral law  and  the  defendant's  charter.  The 
two  statutes  are  entirely  consistent,  and  may 
easily  stand  together.  Slmonton  v.  Lanier, 
71  N.  a  498;  State  v.  Railway,  141  N.  C. 
853,  54  S.  E.  294.  Section  2977  of  the  Re- 
vlsal is  a  general  law  of  great  wisdom,  in- 
tended to'  prevent  municipal  corporations 
from  plunging  headlong  into  debt  The  sec- 
tions quoted  from  the  charter  do  not  confer 
an  unlimited  power  to  contract  debts  upon 
the  defendant*  but  prescribe  the  method  to 
be  pursued.  The  limitation  imposed  by  the 
general  law  is  still  binding  upon  the  defend- 


ant so  far  as  indebtedness  contracted  for  a 
special  purpose  is  concerned.  A  special  pur- 
pose, within  the  meaning  of  the  act,  embraces 
all  forms  of  debt  not  within  the  legitimate 
necessary  expenses  of  the  municipality.  There 
can  be  no  doubt  that  the  General  Assembly 
may  thus  restrict  the  powers  of  municipal 
corporations  to  contract  debts.  Th^  are  bat 
instrumentalities  of  the  state  for  the  admin- 
istration of  local  government,  and  their  pow- 
ers may  be  enlarged,  abridged,  or  withdrawn, 
entirely  at  the  pleasure  of  the  Legislature. 
Lilly  V.  Taylor,  88  N.  G.  490;  Jones  v.  Ck>m- 
missioners,  137  N.  0.  592,  50  S.  B.  291.  In 
the  well-considered  opinion  of  Mr.  Justice 
Hoke,  in  the  latter  case,  the  authorities  are 
collated,  and  the  powers  and  duties  of  mu- 
nicipal corporations  fully  discussed.  Article 
7,  S  7,  of  the  Constitution  does  not  conflict 
with  the  limitation  Imposed  by  section  2977 
of  the  Revisal.  The  former  is  itself  in  the 
nature  of  a  limitation  upon  the  powers  of 
municipal  corporations  to  contract  debts,  ex- 
cept for  necessary  expenses,  and  does  not  con- 
fer upon  them  the  right  to  contract  debts  ad 
libitum.  Independent  of  the  supervisory  pown* 
and  control  of  the  General  Assembly.  Broad- 
nax  V.  Groom,  64  N.  G.  249;  Jones  t«  Com- 
missioners, supra. 

2.  As  to  the  issue  of  bonds  to  pay  the  float- 
ing debt  of  the  city,  a  different  question  is 
presented.  It  is  admitted  that  the  floating 
debt  was  contracted  for  the  legitimate  neces- 
sary expenses  of  the  dty  government.  Is- 
suing bonds  to  pay  it  is  but  exchanging  one 
form  of  Indebtedness  for  another,  and  is  but 
an  extension  of  the  indebtedness  at  possibly 
a  lower  rate  of  interest  These  bonds  are 
not  issued  for  a  special  purpose,  within  the 
meaning  of  section  2977  of  the  Revisal,  but 
to  pay  off  and  discharge  a  present  valid  in- 
debtedness of  the  city  contracted  to  pay  its 
necessary  expenses,  as  the  board  was  emfww- 
ered  to  do  by  section  7,  art  7,  of  the  Con- 
stitution. Broadi\ax  v.  Groom,  supra ;  Faw- 
cett  V.  Mt  Airy.  134  N.  0.  125,  45  S.  E.  1029. 
03  L.  R.  A.  870,  101  Am.  St  Rep.  825;  Wil- 
son V.  Commissioners,  74  N.  C.  748;  Tncker 
V.  Commissioners,  75  N.  C.  274.  We  are  of 
opinion  that  this  issue  is  valid. 

The  cause  is  remanded;  that  an  Injimction 
may  be  granted  enjoining  the  issue  of  the 
$30,000  in  bonds  mentioned  in  the  first  see^ 
tion  of  this  opinion.  liet  the  costs  be  equal- 
ly divided  between  the  appellant  and  ajH 
pellee. 

Error. 


aiS  N.  C.  3b3) 

BOWEN  V.  HARRIS  et  aL 

(Supreme  Court  of  North  Carolina.    Dec.   18. 
1907.) 

1.  Replevin  —  Parties  —  Possession  of  De- 
fendant. 

An  action  to  recover  possession  of  personal 

property  lies  onlv  against  one  in  possession  of 

the  property  at  the  time  the  suit  is  instituted. 
TESd.  Note.— For  cases  in  point,  see  Cent.  Die. 

vol.  42,  Replevin,  §  81.] 
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2.  JUDOICEITT— MbBOKB    AMD     BAB— SpI«ITTIZIQ 

Gausb  of  Action. 

After  obtaining  poflsession  of  property  by 
an  action  of  claim  and  delivery,  plaintiff  was 
eatitled  to  maintain  an  action  fOr  damages, 
caused  by  defendant's  wrongful  detention  of 
his  property,  thongh  snch  damages  could  have 
been  assessed  in  the  first  suit 

8.  ATTACHincNT  —  Pbofbbtt   Subject  to  — 

MOBTGAOED      PbOPEBTT  —   PoSSEBSIOIf       OF 
MOBTGAGOB. 

In  the  absence  of  statutory  provisions,  the 
interest  of  the  mortgagee  in  persona]  property 
while  the  mortgagor  remains  in  possession,  hav- 
ing also  an  interest  therein,  is  not  the  subject 
of  levy  by  direct  seisure,  either'  under  attach- 
ment or  execution,  and  hence  a  person,  who, 
under  attachment,  seizes  property  in  the  posses- 
sion of  the  mortgagor  for  the  debt  of  the  mort- 
sa^ee,  without  complying  with  the  statutes  re- 
lating to  such  seizures,  is  liable  to  the  mortg^igor 
for  damages  caused  thereby. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
▼01.  6,  Attachment,  f  189.] 

4.  Damages  —  Tobts  —  ConsEQUENTiAL  Dam- 
ages. 

In  a  case  of  pure  tort,  the  wrongdoer  is 
responsible  for  all  the  damages  directly  caused 
by  his  misconduct,  and  for  all  indirect  or  conse- 
quential damages  which  are  the  natural  and 
probable  effect  of  the  wrong  under  the  facts 
as  they  exist  at  the  time  the  same  is  commit- 
ted, and  which  damages  can  be  ascertained  with 
a  reasonable  degree  of  certainty. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  16,  Damages,  fi§  65-57.] 

6.  Replevin  — '  Consequential    Damages  — 
Rule  fob  Bstimating. 

Where,  in  an  action  for  the  wrongful  de- 
tention of  some  teams,  a  wagon,  and  a  lot  of 
feed,  for  18  days,  which  were  restored  to  the 
owner  uninjured,  plaintiff  established  the  fact 
that  the  seizure  of  his  teams  had  the  necessary 
effect  of  interrupting  his  operations  in  getting 
out  lumber  for  a  definite  time,  and  that  he  coulo, 
during  the  time  he  was  wrongfully  deprived  of 
his  property,  have  delivered  as  much  as  300,- 
000  feet  at  a  profit  of  $2  per  thousand,  and 
that  no  other  employment  was  open  to  him,  the 
profit  which  he  would  have  obtained  except  for 
the  detention  of  the  property  should  be  the 
rule  adopted  for  estimating  his  loss. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Replevin,  fS  305,  306.] 

e.  Same. 

In  an  action  for  damages  from  an  interrup- 
tion of  plaintiff's  work  in  delivering  logs,  as  a 
result  of  defendant's  wrongful  detention  of  some 
teams,  a  wagon,  and  some  feed,  plaintiff  could 
not  recover  for  the  interruption  unless  he  proved 
that  it  was  the  necessary  result  of  defendant's 
wrong,  under  the  conditions  existing  at  the  time. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Replevin,  fS  305,  306.] 

7.  Same  —  Reducing  Damages  —  Duty  of 
Plaintiff. 

In  an  action  for  the  interruption  of  plain- 
tiff's work  in  delivering  logs,  as  a  result  of  de- 
fendant's detention  of  some  teams,  a  wagon,  and 
some  feed,  plaintiff,  on  showing  that  the  inter- 
ruption was  a  necessary  result  of  defendant's 
wrong  under  the  conditions  existing  at  the  time, 
could  only  recover  to  the  extent  that  it  could 
not  have  been  avoided  or  diminished  by  reason- 
able diligence  on  his  part,  under  the  rule  that 
the  injured  party  must  exercise  reasonable  dili- 
gence to  lessen  the  'consequences  of  the  injury, 
and  for  any  loss  incident  to  a  failure  to  use 
such  diligence  no  recovery  can  be  had. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  42,  Beplevhi,  §(  305,  306.] 


8.  Attaohmxnt— Claimb  of  Third  Pebsons— 
Pbofertt  Wbongfullt  Attached. 

A  j>erson  whose  property  while  in  his  own 
possession  was  wrongrullv  attached  as  the  prop- 
erty of  another  was  entitled  to  replevy  the  same 
from  the  officer. 

[Ed.  Note,— For  cases  in  point,  see  Cent  Dig. 
vol.  5,  Attachment,  f  1069.] 

9.  Replevin— Excessive  Damages. 

In  an  action  for  the  wrongful  detention  of 
some  teams,  a  wagon,  and  a  lot  of  feed  belong- 
ing to  plaintiff,  for  a  period  of  18  days,  as  a 
result  of  which  plaintiff's  work  of  delivering 
logs  was  interrupted,  and  certain  logs  were  lost, 
it  was  incumbent  on  plaintiff  to  show  that  he 
could  not  at  once  have  replevied  the  property, 
that  he  could  not  in  the  exercise  of  reasonable 
effort  have  procured  other  feed,  and  that  the 
logs  which  were  lost  could  not  have  been  se- 
cured and  saved  by  proper  effort  on  his  part, 
and  in  the  absence  of  a  showing  of  such  facts 
a  verdict  for  $1,250  was  excessive. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Replevin,  f  301.] 

10.  Same- DiBECT   Damages— Consequential 
Damages— Loss  of  Profits. 

In  an  action  for  the  detention  of  certain 
teams  and  feed  belonging  to  plaintiff,  whereby 
he  was  unable  to  deliver  certain  logs,  plaintiff 
was  not  entitled  to  recover  damages  both  for 
the  loss  of  profits  which  could  have  been  made 
while  his  work  was  interrupted,  and,  as  direct 
damages,  the  value  of  the  use  of  his  teams. 

11.  Same— Attachment— Wbongful  Attach- 
ment—Damages. 

Where,  in  an  action  for  the  wrongful  at- 
tachment of  plaintiff's  teams,  whereby  it  was 
claimed  that  certain  logs  were  lost,  which  loss 
occurred  more  than  30  days  after  the  seizure, 
and  more  than  12  days  after  the  return,  of  the 
property  to  plaintiff,  plaintiff  did  not  show  that 
the  logs  could  not  have  been  saved  by  proper 
effort  on  his  part,  no  reasonable  or  natural  con- 
nection was  shown  between  the  loss  of  the  logs 
and  the  seizure  of  the  teams,  and  hence  the  loss 
of  the  logs  should  be  excluded  from  the  <^onsid- 
eration  of  the  jury. 

12.  Appeal— Prejudicial  Ebbob— Effect  of 
Verdict. 

In  an  action  for  the  wrongful  detention  of 
property  belonging  to  plaintiff,  the  submission 
to  the  jury  in  one  part  of  the  charge  of  a  ques- 
tion not  presented  by  the  evidence,  which  ques- 
tion was  properly  excluded  from  the  jury's 
consideration  in  another  part  of  the  charge, 
was  prejudicial  error,  where  the  amount  of  the 
verdict  could  not  have  been  reached  except  by 
consideration  of  the  question  erroneously  sub- 
mitted. 

13.  Damages  —  Speculative  Damages  — An- 
ticipated Pbofits. 

Damages,  which>  cannot  be  established  with 
reasonable  certainty,  or  which  are  contingent 
or  speculative,  cannot  be  allowed,  and  anticipat- 
ed profits  in  the  ordinary  sense  of  the  term  are 
usually  within  the  prohibition. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Damages,  f  §  65-68.] 

14.  Same  —  Evidence  —  Sufficibnot  —  De- 
gbee  of  Proof. 

In  proving  damages  caused  by  the  wrong- 
ful act  of  another,  absolute  certainty  is  not  re- 
quired, but  both  the  cause  and  probable  amount 
of  the  loss  must  be  shown  with  reasonable  cer- 
tainty. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  9  502.] 

15.  Replevin  —  Consequential    Damages  — 
Loss  OF  Profits. 

Where,  in  an  action  for  the  wrongful  deten- 
tion  of  property,   whereby  plaintiff  was  inter-  . 
rupted    in    delivering    certain    lumber,    it    was 
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shown  that  plaintllTs  business  was  necessarily 
intermpted  for  a  definite  time  and  to  an  extent 
which  plaintiff  con  Id  not  ha^e  lessened  by  rea- 
sonable effort,  and  that  during  such  time  plain- 
tiff could,  with  the  means  at  his  disposal,  have 
delivered  a  definite  amount  of  lumber  at  a  cer- 
tain profit,  such  loss  would  be  sufficiently  cer- 
tain for  consideration,  and  would  be  a  proper 
basis  for  consequential  damages. 

Appeal  from  Superior  Gonrt,  Transylvania 
County;  O.  H.  Allen,  Judge. 

Action  by  J.  O.  Bowen  against  0.  J.  Har- 
ris and  another  for  damages  from  wrongful 
seizure  of  property  belonging  to  plaintiff. 
From  a  judgment  for  plaintiff  for  $1,250, 
defendants  appeal.  Reversed,  and  a  new  tri- 
al ordered. 

The  cause  of  action  and  orders  made  there- 
in, in  reference  to  amendment  of  pleadings, 
are  stated  In  case  on  appeal,  as  follows: 
"The  action  was  originally  brought  by  the 
plaintiff  against  defendants,  alleging  that  he 
was  the  owner  of  one  team  of  mules,  one 
team  of  horses,  one  four  horse  wagon,  four 
sets  of  harness,  one  car  load  of  cotton  seed 
meal  and  hulls,  and  about  three  hundred  pop- 
lar logs,  of  the  value  of  $70a  During  the  prog- 
ress of  the  trial,  the  plaintiff  asked  to  be 
allowed  to  amend  the  first  paragraph  of  his 
complaint  by  striking  out  the  words  *three 
hundred,*  and  inserting  In  lieu  thereof  the 
words  *eight  hundred  and  forty,'  making  the 
said  paragraph  read,  eight  hundred  and  forty 
poplar  logs,  instead  of  three  hundred  poplar 
logs.  The  court  in  the  exercise  of  its  discre- 
tion allowed  the  amendment,  to  which  order 
the  defendants  objected  and  excepted." 
There  was  evidence  tending  to  show  that 
defendants,  having  an  account  against  the 
Benedict  Love  Company,  sued  out  an  attach- 
ment, and  had  same  levied  on  two  mules, 
two  horses,  a  four  horse  wagon,  some  har- 
ness, and  a  lot  of  feed,  as  the  property  of 
said  company,  and  held  same  for  18  days; 
that  plaintiff,  claiming  to  own  the  property, 
had  obtained  possession  of  same  before  this 
action  was  brought.  How  this  was  done 
does  not  distinctly  appear,  but  by  fair  in- 
tendment It  was  brought  about  under  order 
of  the  court  In  some  former  action  of  claim 
and  delivery  against  the  officer  having  charge 
and  control  of  the  property.  On  the  issue 
as  to  damages,  and  over  the  defendants'  ob- 
jection, pointed  by  exceptions  duly  noted 
throughout,  there  was  evidence  offered,  tend- 
ing to  show  that,  at  the  time  of  the  seizure, 
plaintiff  had  a  contract  to  deliver  logs  at 
the  mill  of  the  Benedict  Love  Company,  at 
the  rate  of  600,000  feet  per  month,  and  was 
engaged  In  proper  performance  of  his  con- 
tract. That  he  had  65  steers  and  75  or  100 
hands  at  a  logging  camp  some  miles  distant 
from  a  railroad  station,  and  the  feed  was  a 
part  of  his  necessary  supplies,  and  the  teams 
were  engaged  in  hauling  the  feed  to  his 
camp,  and  he  was  unable  to  procure  other 
teams  or  feed  within  the  period  of  18  days 
specified,  and  as  a  result  of  the  seizure  his 
hands  became   demoralized  and   left     His 


steers  were  necessarily  idle  during  the  time 
and  unemployed,  and,  if  his  work  had  not 
been  so  interrupted,  he  could  have  delivered 
at  the  mill,  during  this  period,  as  much  as 
300,000  feet  of  lumber,  at  a  profit  of  $2 
per  thousand,  and  that  he  had  the  lumber 
accessible  for  the  purpose  of  the  contract 
Plaintiff  was  further  allowed  to  state  over 
defendants'  objection,  and  with  exceptions 
duly  noted,  that  he  was  engaged  in  building 
a  splash  dam  to  carry  the  logs  to  defend- 
ants' mill,  some  distance  below  on  the  river, 
and  had  deposited  seven  or  eight  hundred 
logs  on  the  river  ready  to  be  moved,  and  that 
the  building  of  the  dam  was  likewise  in- 
terrupted, and  in  about  30  days  thereafter, 
owing  to  a  flood  In  the  river,  the  logs  which 
had  been  put  in  position  were  washed  away 
and  lost,  to  the  value  of  seven  or  eight  hun- 
dred dollars. 

Issues  were  submitted  and  re8iK)nded  to 
by  the  jury,  as  follows:  "First  Was  the 
plaintiff,  Bowen,  the  owner  of  the  personal 
property  described  In  his  complaint,  and  en- 
titled to  the  possession  thereof?  Answer. 
Yes.  Second.  Was  the  property  wrongfully 
taken  from  the  plaintiff's  possession  by  the 
defendants  and  wrongfully  detained  by 
them?  Answer.  Yes.  Third.  What  dam- 
age has  the  plaintiff  sustained  by  reason  of 
the  wrongful  taking  and  detention  of  the 
said  property  by  the  defendants?  Answer. 
$1,250." 

Exceptions  to  the  charge  were  also  noted, 
and  referred  to  In  the  opinion.  There  was 
judgment  on  the  verdict  for  plaintiff,  and 
defendants  excepted  and  appealed. 

W.  W.  Zachary,  for  appellants.  Welch 
Galloway  and  Geo.  A.  Shuford,  for  appellee. 

HOKE,  J.  (after  stating  the  facts  as 
above).  The  court  was  asked  to  hold  that 
unless  defendant  had  possession  of  the  prop- 
erty at  the  time  the  present  action  was  com- 
menced, plaintiff  could  not  recover.  The 
position  is  correct  as  applied  to  actions 
hrought  to  recover  the  possession  of  the 
property  itself.  Such  action  only  lies  against 
the  one  who  has  possession  of  the  property 
at  the  time  the  same  was  instituted.  Webh 
V.  Taylor,  80  N.  C.  805;  Haughton  ▼.  New- 
berry, 69  N.  C.  456.  While  the  all^atlon  of 
the  complaint  may  be  broad  enough  to  con- 
stitute a  demand  for  the  possession.  It  is 
evident  from  a  perusal  of  the  entire  plead- 
ings, that  the  demand  was  not  intended  to  be 
for  the  possession  which  the  plaintiff  un- 
doubtedly had  when  the  action  was  com- 
menced but  was  to  recover  damages  caused 
by  reason  of  the  vnrongful  seizure  and  de- 
tention of  the  property.  As  heretofore  stat- 
ed, it  does  not  definitely  appear  how  plain- 
tiff reacquired  possession  of  the  proiierty, 
but  assuming — and  there  are  statements 
from  some  of  the  witnesses  tending  to  sliow 
this — ^that  the  possession  was  restored  by 
means  of  a  former  action  of  claim  and  de- 
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livery,  while  iilalntlif  could  bave  bad  hlB 
damages  aBsesaed  In  the  former  action  (Re- 
Ylsal  of  1905,  S  570),  the  authorities  seem 
to  be  to  the  effect  that  he  was  not  required  to 
take  this  course,  but,  after  obtaining  posses- 
sion could,  in  another  action,  recover  dam- 
ages for  the  Injury  dcme,  by  the  wrongful 
seizure  and  detention  of  his  property. 
Woody  V.  Jordan,  69  N.  C.  189;  Asher  v. 
Reigenstein,  105  N.  a  218,  10  S.  B.  889. 

Again,  the  court  was  requested  to  charge 
that  defendant  could  not  be  held  liable  In 
the  present  case,  because  of  the  existence,  at 
the  time  of  the  seizure,  of  an  unsatisfied 
mortgage  in  favor  of  their  debtor,  the  Bene- 
dict Love  Company,  and  against  which  the 
attachment  had  been  Issued.  This  prayer 
for  Instructions  was  correctly  refused  by 
the  court  In  the  absence  of  statutory  pro- 
vision, the  interest  of  a  mortgagee  In  per- 
sonal property,  while  the  mortgagor  remains 
In  possession  having  also  an  Interest  therein, 
is  not  the  subject  of  levy  by  direct  seizure, 
either  under  attachment  or  execution.  Free- 
man on  Executions,  fS  118-184;  20  Amer. 
and  Eng.  Ency.  974.  The  right  of  the  mort- 
gagee in  the  property,  on  the  facts  present- 
ed, was  simply  that  of  a  creditor,  and  his 
Interest  as  creditor  could  only  be  levied  on 
as  directed  by  provisions  of  Revisal  of  1905, 
§  767,  to  be  collected  and  applied  under  the 
direction  and  supervision'  of  the  court. 

On  the  Issue  as  to  damages,  we  think  there 
was  error.  It  Is  well  established  that,  in  a 
••pure  tort,**  the  case  presented  here,  the 
wrongdoer  Is  responsible  for  all  the  damages 
directly  caused  by  his  misconduct,  and  for 
all  indirect  or  consequential  damages,  which 
are  the  natural  and  probable  effect  of  the 
wrong,  under  the  facts  as  they  exist  at  the 
time  the  same  Is  committed,  and  which  dam- 
ages can  be  ascertained  with  a  reasonable  de- 
gree of  certainty.  Johnson  v.  Railroad,  140  N. 
C.  574,  58  S.  B.  862;  Shark  v.  Powell.  7  L.  R. 
(1892)  258;  8  Amer.  and  Eng.  Ency.  p.  598; 
Hale  on  Damages,  84,  35,  et  seq.  This  last 
author.  In  substance,  says:  rrhat  a  wrong- 
doer Is  liable  for  all  damages  which  are  the 
proximate  effect  of  his  wrong,  and  not  for 
those  which  are  remote.*'  'That  direct  losses 
are  necessarily  proximate,  and  compensation, 
therefore,  is  always  recoverable."  •That  con- 
sequential losses  are  proximate  when  the 
natural  and  probable  effect  of  the  wrong.'* 
A  well-recognized  restriction,  applying  In  cas- 
es of  tort  and  contract,  and  as  to  lK>th  ele- 
ments of  damages,  is  to  the  effect  that  the  in- 
jured party  must  do  what  he  can  in  the  exer- 
cise of  reasonable  care  and  diligence  to  avoid 
or  lessen  the  consequences  of  the  wrong ;  and, 
for  any  part  of  the  loss  Incident  to  such  fail- 
ure, no  recovery  can  be  had.  This  limitation 
was  approved  by  us  in  a  case  of  contract,  in 
Tilllnghast  v.  Cotton  Mills.  143  N.  0.  268,  55 
S.  B.  621,  and  directly  applied  to  a  case  of 
tort  In  Railway  v.  Hardware  Co.,  143  N.  C. 
54,  55  S.  B.  422.  A  full  consideration  of  the 
facts,  and  the  charge  of  the  court,  leads  us 


to  the  conclusion  that  the  defendants  have 
not  had  the  benefit  of  this  limitation  in  the 
trial  of  the  present  case.  A  verdict  of  $1,250 
damages  for  the  detention  of  two  mules,  two 
horses,  a  wagon,  and  a  lot  of  feed  for  a  period 
of  18  days,  when  they  were  all  restored  to 
the  owner  uninjured,  so  far  as  the  facts 
show,  Is  an  unusual  amount  of  consequential 
damages,  to  be  sustained,  if  at  all,  only  under 
very  exceptional  circumstances.  We  are  In- 
clined to  the  (pinion  that  if  plaintiff  should 
establish  that  the  seizure  of  his  teams  had 
the  necessary  effect  of  Interrupting  his  opera- 
tions in  getting  out  lumber  for  a  definite  time, 
and  he  should  show  that,  the  lumber  being 
obtainable  and  accessible,  he  could,  during 
the  time  he  was  wrongfully  derived  of  his 
property,  have  delivered  as  much  as  300.000 
feet  of  lumber  at  a  profit  of  $2  per  thousand, 
that  this  profit  is  the  most  definite  and  sat- 
isfactory rule  for-  estimating  his  loss  that 
could  be  adopted,  on  the  facts  presented,  the 
evidence  being  to  the  effect  that  no  other  em- 
ployment was  open  to  them ;  but  such  an  in- 
terruption would  only  be  natural  and  prob- 
able, if  it  should  be  established  as  the  neces- 
sary result  of  the  defendants*  wrong  under 
exceptional  conditions  existing  at  the  time, 
and  then,  only  to  the  extent  that  it  could  not 
have  been  avoided  or  diminished  by  reason- 
able diligence  on  the  part  of  plaintiff.  There 
is  evidence  tending  to  show  that  some  of  the 
property,  the  teams  and  wagon,  was  replevied 
from  the  officer  under  court  proceedings. 
This  was  allowable  to  plaintiff  when  his 
property  had  been  wrongfully  seized  as  that 
of  another.  Mitchell  v.  Sims,  124  N.  C.  411, 
82  S.  B  785.  And  there  ii?  no  claim,  and  no 
testimony  tending  to  show,  that  this  course 
could  not  have  been  at  once  taken,  all  the 
property  replevied,  and  almost  the  entire  loss 
claimed  by  the  plaintiff  prevented.  This  wa|i 
held  to  be  incumbent  on  the  party  injured,  if 
same  could  have  been  done  by  reasonable 
effort,  in  Railway  v.  Hardware  Co.,  supra, 
and  we  think  the  defendants  were  entitled  to 
have  this  view  presented  to  the  jury.  Or  if 
the  plaintiff,  under  the  circumstances,  and  in 
a  shorter  time,  and  in  the  exercise  of  reason- 
able effort,  could  have  procured  other  feed, 
and  have  It  hauled  by  ox  carts  and  other 
means,  be  should  have  taken  this,  if  a  rea- 
sonable and  prudent  course  by  which  his 
loss  could  have  been  reduced.  And  it  may  be 
well  here  to  note  that,  if  the  jury  should 
award  plaintiff  damages  on  the  basis  of  the 
profit  he  could  have  made  during  the  time  his 
work  was  necessarily  interrupted,  he  should 
not  have,  in  addition,  the  direct  damage  aris- 
ing from  a  fair  value  for  the  loss  of  the  use 
of  the  teams,  because,  in  the  event  suggested, 
the  use  of  the  teams  is  required  in  making 
the  alleged  profit  He  can  recover  for  the 
value  of  the  use  of  the  teams — ^thls  is  direct 
damages — but  both  should  not  be  allowed. 
And  as  to  the  logs,  which  had  been  pkiced  on 
the  river  preparatory  to  being  fioated  down 
by  the  completion  and  operation  of  the  splash 
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dam,  the  loss  occurred  more  than  80  days  aft- 
er the  seizure,  and  more  than  12  days  after 
the  teams  had  been  recovered,  and  the  plain- 
tiff had  resumed  business.  There  is  no  testi- 
mony or  suggestion  that  the  logs  could  not 
have  been  secured  and  saved  by  proper  effort 
on  the  part  of  plaintiff  and  his  employes,  and 
we  are  of  opinion  that,  on  the  facts  present- 
ed, this  loss  had  no  reasonable  or  natural 
connection  with  the  seizure  of  plaintiff's 
teams,  and  all  consideration  of  it  should  have 
been  excluded  from  the  jury.  The  court  did 
do  this  in  one  part  of  the  charge,  but  In  an- 
other he  charged  the  jury  as  follows:  "If 
plaintiff  was  prevented  from  floating  lumber, 
which  was  his,  during  the  18  days,  by  reason 
of  not  having  a  team  to  prepare  it,  etc,  and 
that  was  the  direct  cause  of  damage,  and  the 
logs  lost  in  the  meantime  by  flood,  which 
w6uld  have  been  prevented,  then  the  jury  will 
give  actual  damages  resulting  from  such 
loss."  There  was  no  evidence,  whatever,  of 
such  loss  during  the  18  days  when  plaintiff 
claims  his  teams  were  wrongfully  withheld 
from  him.  And  in  another  part  of  the 
charge,  the  court.  In  substance,  told  the  jury 
that  the  loss  by  reason  of  logs  carried  away 
by  the  flood,  was  too  remote  for  recovery. 
This  conflict  In  tne  charge,  has,  however,  evi- 
dently operated  to  defendants'  prejudice,  for 
it  is  only  by  allowing  for  the  loss  that  the 
jury  could  have  awarded  the  sum  given  in 
the  verdict 

We  are  referred  by  defendants  to  the  case 
of  Sledge  v.  Reid,  73  N.  G.  440,  as  authority 
for  the  position  that,  on  the  facts  In  this 
case,  only  direct  damage  should  be  allowed — 
that  is,  a  fair  price  for  the  use  of  the  teams 
while  wrongfully  withheld.  But  consequen- 
tial damages  were  refused  in  Sledge's  Case, 
because  there  was  no  evidence  that  plaintiff 
,couId  not  have  procured  another  horse  by 
reasonable  effort  with  which  to  make  his 
crop,  and  there  was  intimation,  too,  that  the 
results  of  any  given  crop  year  were  too 
uncertain  to  be  regarded  as  the  proximate  re- 
sult of  plaintiff's  wrong.  It  is  the  general 
rule  that  damages  which  cannot  be  establish- 
ed with  reasonable  certainty^  or  which  are 
contingent  or  speculative,  cannot  be  allowed, 
and  anticipated  profits,  in  the  ordinary  sense 
of  that  term,  are  usually  within  the  prohi- 
bition. As  said  in  Hale  on  Damages,  how- 
ever, page  70,  "Absolute  certainty  is  not  re- 
quired, but  both  the  cause  and  probable 
amount  of  the  loss  must  be  shown  with  rea- 
sonable certainty."  And,  accordingly,  it  Is 
held  "that  profits  which  would  certainly  l>e 
realized  but  for  defendant's  default  are  re- 
coverable." A  good  illustration  of  this  dis- 
tinction will  be  found  in  Johnson's  Case,  su- 
pra, where,  on  negligent  destruction  of  plaln- 
tifTs  factory  for  the  maufacturing  of  baskets, 
crates,  etc.,  it  was  held  that  profits  on  sales 
already  made,  and  which  plaintiff  would 
have  had  the  present  ability  to  complete  but 
for  the  wrong  done  him,  were  allowed  as 
proximate;    but    anticipated   profits    which 


might  otherwise  arise  from  continuance  of 
the  business,  on  the  facts  there  presented, 
were  regarded  as  speculative  and  contingent, 
and  therefore  too  remote  for  recovery. 

We  think  in  the  present  case  that  if  it 
should  be  properly  shown  that  plaintiff's  busi- 
ness was  necessarily  and  wrongfully  inter- 
rupted for  a  definite  time,  and  to  an  extent 
which  plaintiff  could  not  have  lessened  by 
reasonable  effort, '  and  that,  during  such 
time,  plaintiff  could,  with  the  means  at  Us 
disposal,  have  delivered  a  definite  amount  of 
lumber  at  a  certain  profit,  that,  under  the 
principle  of  Johnson's  Case,  such  a  loss  would 
be  sufficiently  certain  fojr  consideration,  and 
could  be  properly  made  the  basis  of  the  jury's 
award  of  consequential  damage. 

For  the  error  pointed  out,  there  will  be  a 
new  trial  on  all  of  the  issues,  and  It  1b  n 
ordered. 

New  triaL 

BROWN,  J.,  concurs  In  result 


a«  N.  C.  67i)) 

STATE  V.   SEABOARD  AIR  LINB  RT- 

(Supreme  Court  of  North  Carolina.    Dee.   18. 
1907.) 

1.  CanciNAL  Law— PaoviNCE  or  Cousr  and 
Jury. 

In  a  criminal  prosecution,  if  there  is  any 
phase  of  the  evidence  from  which  the  jury  might 
infer  that  the  defendant  was  not  guilty,  the  de- 
fendant is  entitled  to  go  to  the  jury  on  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  $  1718.] 

2.  Same— iNSTBUonoNs— iNVADiwa    Provikcb 

OF  JUBT. 

In  a  criminal  prosecution,  an  Instmction 
that,  if  the  jury  "believed  the  evidence,"  they 
would  return  a  verdict  of  guilty,  is  erroneous  as 
on  the  weight  of  evidence  under  the  provisions 
of  Revisal  1905,  fi  535,  providing  that  no  judge 
shall  give  an  opinion  whether  a  fact  is  fully  or 
sufiELciently  proven. 

[£}d.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §  1731.] 

Clark,  C.  J.,  dissenting. 

Appeal  from  Superior  Court,  Franklin  Coun- 
ty;  Neal,  Judge. 

The  Seaboard  Air  Line  Railway  was  ccri- 
victed  of  running  a  frei^t  train  on  Sunday^ 
and  appeals.    Reversed. 

Day,  Bell  &  Allen  and  T.  W.  Bickett,  for 
appellant  Assistant  Attorney  General  Cl&n- 
ent,  for  the  State. 

BROWN,  J."  The  court  instructed  the  Jury 
that,  if  they  believed  the  evidence,  they 
would  return  a  verdict  of  guilty.  To  this 
instruction  the  defendant  excepted,  and  we 
think  the  exception  la  well  taken.  Section 
535  of  the  Revisal  of  1906  provides  that: 
''No  Judge,  in  giving  a  charge  to  tbie  petit 
Jury,  either  in  a  civil  or  a  criminal  action, 
shall  give  an  opinion  whether  a  fact  la  fully 
or  sufficiently  proven,  such  matter  being  tfa« 
true  office  and  province  of  the  Jury ;  bat  ha 
shall  state  in  a  plain  and  correct  manner  the 
evidence  given  in  the  case  and  declare  and 


N.O.) 


STATE  Y.  SEABOARD  AIR  LINE  RT. 


1049 


explain  the  law  arising  thereon."  This  sec- 
tion of  the  Revisal  has  heen  on  the  statute 
books  of  this  state  since  the  year  1796  (Gode, 
I  418),  and  has  often  been  construed  by  this 
oonrt  in  relation  to  Jnst  sach  a  charge  as 
was  given  in  this  case.  In  State  y.  Mat- 
thews, 78  N.  C.  587,  Rodman,  J.,  speaking  of 
the  duty  of  a  judge  in  charging  the  Jury  in 
a  criminal  case,  says:  '*We  think  he  is  re- 
quired, in  the  interest  of  human  life  and  lib- 
erty, to  state  clearly  and  distinctly  the  par- 
ticular Issues  arising  on  the  evidence,  and  on 
which  the  jury  are  to  pass,  and  to  instruct 
them  as  to  the  law  applici^ble  to  every  state 
of  the  facts  w«bioh  upon  the  evidence  they 
may  reescmaibly  find  to  be  the  true  one  To 
do  otherwise  is  to  fail  to  declare  and  ex- 
plain the  law  arising  on  the  evidence,  as  by 
the  act  of  assembly  he  Is  required  to  do." 
In  State  v.  Mooney,  61  N.  O.  435,  Judge 
Reade  says:  '*His  honor's  charge  that,  *in 
any  view  of  the  case,  the  defendant  was 
guilty«'  is  so  broad  as  to  entitle  the  defend- 
ant to  a  new  trial,  if  there  Is  any  view  con- 
sistent with  his  innocence."  Judge  Hender- 
son says,  in  Bank  v.  Pugh,  8  N.  C,  at  page 
206:  'The  jury  are  the  constitutional  judg- 
es, not  only  of  the  truth  of  the  testimony, 
but  of  the  conclusions  of  fact  resulting  there- 
from." In  considering  a  charge  similar  to 
that  given  in  this  case,  Mr.  Justice  Walker 
well  says :  The  evidence  may,  in  the  opin- 
ion of  the  court,  have  been  ever  so  strong 
against  the  defendant,  yet  it  was  for  the 
Jury  to  find  the  ultimate  fact  of  guilt  with- 
out any  suggestion  from  the  court,  direct  or 
indirect,  as  to  what  the  finding  should  be. 
The  presumption  of  innocence  and  the  doc- 
trine of  reasonable  doubt  require  that  method 
to  be  pursued,  and  it  is  clearly  enjoined  by 
the  statute  we  have  cited  (Oode,  I  418),  the 
restraining  words  of  which  define  clearly  the 
respective  functions  of  court  and  jury  in 
the  trial  of  causes."  State  v.  Simmons,  143 
N.  a  at  page  619,  56  S.  E.,  at  page  703. 

The  expression,  "if  the  jury  believe  the 
evidence,"  has  .been  often  condemned  by  this 
court,  and  we  have  repeatedly  held  that  the 
proper  way  to  instruct  the  jury  is  that,  if 
they  find  from  the  evidence  a  certain  fact  or 
facts  to  be  true,  then  the  defendant  is  guilty 
or  not  guilty,  as  the  case  may  be.  Sossaman 
v.  Cruse.  133  N.  0.  470<  45  S.  E.  757;  Wllkle 
T.  R.  R.,  127  N.  C.  203,  37  S.  E.  204;  State 
v.  Barrett,  123  N.  C.  758.  81  S.  B.  731.  In 
State  V.  Green,  134  N.  0.  658,  46  S.  B.  761. 
the  court  instructed  the  jury  that,  if  they 
believed  the  evidence,  they  should  convict  the 
defendant  A  new  trial  was  granted  for  er- 
ror in  this  charge,  and  Judge  Oonnor  says: 
"Section  413  of  the  Ck>de  prescribes  the  duty 
of  the  judge  in  charging  the  jury :  'He  shall 
state  in  a  plain  and  correct  manner  the  evi- 
dence given  in  the  case,  and  declare  and  ex- 
plain the  law  arising  thereon.'  We  feel  sure 
that  the  error  of  the  learned  and  careful 
jndge  who  tried  this  case  was  an  Inadver- 
tence.   The  testimony  strongly  tended  to  show 


the  defendant's  guilt,  and  doubtless  so  im- 
pressed his  hoDor.  In  the  administration  of 
the  criminal  law.  it  is  wise  to  observe  the 
'landmarks'  and  preserve  the  well  defined 
rights  and  duties  of  the  court  and  jury." 

The  evidence  in  the  case  before  us  is  in- 
definite and  uncertain,  and  the  facts  to  be 
found  therefrom  and  the  Inferences  to  be 
drawn  were  matters  peculiarly-  within  the 
province  of  the  jury.  If  there  was  any  phase 
of  the  evidence  from  which  the  jury  might 
infer  that  the  defendant  was  not  guilty,  the 
defendant  was  entitled  to  go  to  the  jury  on 
it  State  V.  Lilly,  116  N.  a  1060.  21  S.  E 
668. 

New  trial. 

CLARK,  G.  J.  (dissenting).  When  the  In 
tent  is  an  essential  ingredient  of  an  offense, 
then  it  is  error  to  charge  the  jury,  *'lf  you 
believe  the  evidence,  you  will  find  the  de- 
fendant guilty,"  for  the  jury,  not  the  court, 
must  draw  the  inference  of  Intent  To  this 
(Abbs  of  cases  belongs  every  case  cited  by  the 
court  But  when,  as  here,  the  doing  the  act 
condemned  by  the  statute  makes  the  offense, 
then  if,  as  here,  the  evidence  is  plain  and 
uncontradicted,  that  the  defendant  willfully 
did  that  act.  the  court  can  properly  discharge 
its  duty  to  "apply  the  law  to  the  facts"  only 
by  instructing  the  jury,  as  his  honor  did  here, 
"If  you  believe  the  evidence,  the  defendant 
Is  guilty."  There  is  nothing  else  he  could 
say.  The  distinction  is  drawn  in  State  v. 
Railway.  122  N.  0.  1061  80  S.  E.  183,  41  L. 
R.  A.  246  (the  '^ee  pass"  indictment),  with 
citation  of  nnmerous  authorities,  where  the 
court  said  "this  has  been  settled  law  for  a 
long  time."  We  have  a  case  exactly  in  point, 
and  on  this  very  statute ;  the  facts  being  as 
here.  The  judge  there  charged,  as  the  judge 
has  charged  here,  that  "if  the  jury  believed 
the  testimony,  the  defendant  was  guilty." 
The  defendant  excepted,  but  this  court  unan- 
imously affirmed  the  judgment  State  v.  R. 
R..  119  N.  a  821.  25  S.  E.  862,  56  Am.  St 
Rep.  689.  There  is  no  reason  shown  to  over- 
rule  that  case.  Indeed,  from  immemorial 
time  in  our  state,  in  the  other  states  of  the 
Union,  and  in  England,  such  Instructions 
have  been  sustained  where  the  evidence  Is 
uncontradicted,  and  no  inference  of  Intent 
has  to  be  drawn  as  an  element  of  the  of- 
fense. The  North  Carolina  Reports  show 
numbers  of  cases  affirmed  on  exactly  such  in- 
struction by  the  judge. 

Acts  1879,  pp.  182,  359.  cc  97,  203,  amended 
by  Acts  1897,  p.  179,  c.  126.  now  Revlsal  1905, 
f  8844.  provides:  "If  any  railroad  company 
*  *  *  shall  permit  any  car,  train  of  cars 
or  locomotive  to  be  run  on  Sunday  on  any 
railroad,  except  such  as  may  be  run  for  the 
purpose  of  transporting  the  United  States 
mails,  and  passengers  with  their  baggage, 
and  ordinary  express  freight  in  an  express  car 
exclusively,  and  such  as  may  be  run  by  law, 
such  railroad  company  shall  be  guilty  of  a 
misdemeanor  in  each  county  in  which  any 
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snch  car,  train  of  cars  or  locomotiye  shall 
run"— with  a  proviso  that  ••Sunday"  shall  em- 
brace onlj  from  sonrise  to  sunset,  and  that 
freight  trains,  In  transitu,  which  have  started 
on  Saturday,  may  be  run  not  later  than  9 
o'clock  a.  m.  on  Sunday,  but  only  for  the  pur- 
I>06e  of  reaching  the  terminus  or  shops.  The 
statute  is  plain,  clear,  explicit.  The  indict- 
ment followed  the  statute.  The  state  could 
not  be  required  to  charge  more  facts  than  the 
law  making  the  offense  prescribed  as  con- 
stituting it  The  evidence,  if  believed,  and 
the  Jury  have  said  th^  did  believe  it,  proved 
conclusively,  and  it  was  not  contradicted, 
every  fact  prescribed  by  the  statute  and 
charged  In  the  indictment  W.  J.  Ballard, 
living  at  Franklinton,  N.  C,  testified:  That 
at  2.90  p.  m.  on  Sunday  last  year  he  saw  No. 
41,  a  freight  train,  pass  that  place.  That  he 
noticed  all  the  cars.  There  were  18  cars 
empty,  and  all  the  doors  op^n.  Train  was 
going  north.  That  another  freight  train  pass- 
ed about  the  same  time,  also  going  north. 
This  train  contained  15  empties,  5  cars  of 
lumber,  and  a  car  of  pig  iron ;  all  doors  open. 
That  the  doors  of  the  first  train  were  wide 
open.  That  he  looked  In  the  cars  of  the  first 
train  (18  empty  cars)  and  could  see  in  one 
end,  as  they  passed,  but  not  in  the  other. 
That  the  second  train,  which  stopped  at 
Franklinton  for  another  train  to  pass  it,  was 
composed  of  15  empties,  5  cars  of  lumber, 
and  a  car  of  pig  iron.  That  he  examined  that 
train,  and  there  was  nothing  on  it  except  the 
lumber  and  pig  iron,  as  above  described.  The 
doors  were  standing  wide  open.  Tliat  this 
was  between  first  of  May  and  last  of  July  of 
last  year.  There  is  nothing  doubtful  or  un- 
certain about  this  evidence.  If  Mr.  Ballard 
swore  to  the  truth,  no  mortal  man  could  draw 
any  other  conclusion  but  that  on  a  certain 
Sunday,  about  2.30  in  the  afternoon,  in  May, 
June,  or  July  last  year,  and  therefore  within 
two  years,  the  defendant  did  run  •^a  car,  train 
of  cars,  or  locomotive"  on  its  road,  which  was 
••not  run  for  the  purpose  of  transporting  the 
United  States  mails,  and  passengers  and  ex- 
press car."  That  Is  the  offense  which  is  pre- 
scribed in  Revisal  1905,  S  3844  and  charged  in 
the  indictment  If  there  was  any  matter  of 
defense,  outside  that  section,  the  burden  was 
on  the  defendant  to  prove  it,  and  he  did  not 
State  V.  Long,  143  N.  O.  676,  57  S.  B.  349; 
State  V.  Railroad,  119  N.  a  814,  25  S.  E.  862, 
56  Am.  St  Rep.  689.  The  whole  case  turned 
upon  whether  the  state  of  facts  which  the  wit- 
ness Ballard  described  was  true  or  not,  for, 
if  true,  it  was  the  identical  state  of  facts,  ver- 
batim, which  the  lawmaking  body  decreed 
should  be  a  misdemeanor.  Necessarily,  there- 
fore, "if  the  jury  believed  the  evidence,"  the 
defendant  was  guilty. 

In  the  Free  Pass  Case  (State  v.  Railroad, 
122  N.  a  1070,  30  S.  E.  133,  41  U  R.  A.  246), 
attention  was  called  to  the  fact  that  that  was 
the  first  indictment  against  a  railroad  com- 
pany for  violation  of  the  law  against  issuing 
free  passes,  though  the  law  had  been  enacted 


seven  years  previously.  But  the  statute  now 
before  us  was  enacted  in  1879,  now  nearly 
29  years  ago,  and  it  may  well  be  doubted  (if 
it  is,  indeed,  a  subject  of  any  doubt)  whether 
a  single  Sabbath  day  in  all  those  years  has 
passed  in  which  this  statute  has  not  been 
openly  and  notoriously  violated  In  North  Caro- 
lina. Yet  only  once  before  has  an  indict- 
ment for  its  violation  been  presented  here. 
(State  V.  Railroad,  119  N.  a  814,  25  a  E. 
862,  56  Am.  St  Rep.  689)  for  review.  The  law 
was  passed  to  Insure  rest  from  9  a.  m.  to  sun- 
set on  the  Sabbath  day  for  a  most  deserving 
and  hard  working  body  of  men,  who  daily 
and  almost  hourly  risk  their  lives.  They 
have  had  no  powerful  lobby  to  represent  them 
before  the  Legislature,  and  this  small  enact- 
ment in  their  favor  has  not  been  enforced.  It 
is  to  the  public  interest  that  they  should  have 
this  short  weekly  cessation  of  rest  (only  about 
one-third  of  that  allowed  by  the  Mosaic  dis^ 
pensation),  not  only  for  their  own  benefit  and 
the  benefit  of  those  dependent  upon  their 
continuance  in  life  and  health,  but  also  for 
the  benefit  of  the  public  at  large,  whose  lives 
and  limbs  are  put  in  Jeopardy  when  railroad 
operatives,  on  any  train  which  may  collide 
with  a  passenger  train,  are  worked  365  days 
a  year,  with  no  Sabbath  interval  of  rest,  wtUch 
is  accorded  for  24  hours  to  other  vocations 
of  men.  It  has  not  been  suggested  that  the 
Legislature  had  no  power  to  pass  the  act  If 
(as  the  Judge  charged)  the  witness  Ballard 
swore  the  truth,  the  law  has  been  violated. 
State  V.  Railroad,  119  N.  a  814,  25  S.  E. 
862,  56  Am.  St  Rep.  689.  Why  should  this 
defendant  not  pay  the  fine  prescribed  by  law 
for  this  act? 

The  railroad  corporations  are  oflScered  by 
educated,  intelligent  men.  In  State  v.  Rail- 
way, 122  N.  C.  1063,  30  S.  E.  136,  41  L.  R.  A. 
246,  Montgomery,  J.,  says:  ••It  Is  not  too 
much  to  say  in  a  Judicial  opinion  that  the 
defendant  is  represented  in  its  legal  depart- 
ment by  many  of  the  best  equipped  lawyers 
In  the  country,  and  it  would  be  a  most  violent 
presumption  to  say,  or-  even  to  think,  that 
they  were  not  thoroughly  posted  as  to  the 
laws,  state  and  federal,  concerning  the  in- 
terests and  liabilities  of  their  clients."  The 
railroads  aro  not  only  not  poor  and  ignorant 
but  of  all  they  are  most  beholden  to  respect 
and  obey  the  law.  They  are  beneficiaries  of 
the  state  Their  reports,  published  as  offi- 
cial records  by  the  state,  and  of  which  hence 
we  have  often  taken  Judicial  notice,  show 
that  they  collected  from  the  people  of  North 
Carolina  last  year  $28,000,000,  of  which  more 
than  $9,000,000  were  net  profit  In  all  tbeir 
immense  work  in  gathering  up  this  profit  and 
these  receipts,  and  over  every  foot  of  their  ex- 
tensive properties,  and  as  to  every  dollar  of 
their  holdings,  they  are  guarded  and  protect- 
ed by  the  might  and  majesty  of  our  law, 
maintained  and  executed  at  the  cost  of  the 
public.  They  are  safe  behind  the  terrors  of 
the  law,  whose  weight  will  be  sarely  and 
unerringly  felt  by  whoever  shall  dare  to  vie- 
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late  that  protection.  Yet  when,  for  the  lec- 
ond  time  only,  In  the  more  than  28  yean 
elapsed  since  the  passage  of  this  law  for  the 
protection  of  railroad  employes,  an  Indict- 
ment for  Its  Tiolation  Ui  presented  in  this 
court,  when  the  uncontradicted  evidence,  if 
believed,  makes  the  defendant  guilty  of  the 
very  act  prescribed  by  the  statute,  and  the 
Judge  so  tells  the  jury,  and  It  cannot  be  de- 
nied that  such  la  the  law,  counsel  argue  to  us 
that  there  is  reversible  error  because  the 
Judge  said,  "if  you  believe  the  evidence,"  In- 
stead of,  "if  you  believe  from  the  evidence,** 
that  the  defendant  did  the  act  described  by 
the  witness,  i.  e.,  run  a  freight  train  on  a 
Sunday  afternoon.  None  of  the  cases  cited 
by  the  court  condemn  the  phrase  here  used 
by  the  Judge,  which  has  been  sanctioned  by 
Immemorial  usage.  In  State  v.  Barrett,  123 
N.  C.  753,  31  S.  E.  731,  the  court  criticised, 
in  a  case  of  larceny  involving  intent,  the  ex- 
pression, *Mf  you  believe  such  to  be  the  facts," 
on  the  ground  that  the  Jury  might  believe 
such  to  be  the  facts,  otherwise  than  from  the 
evidence  (as  from  their  own  knowledge,  for 
instance),  and  therefore  they  should  be  told, 
"if  they  found  such  facts  from  the  evidence." 
This  does  not  apply  here,  where  the  Judge  told 
the  jury,  "if  they  believed  the  evidence."  Wil- 
kie  V.  Railroad  Co.,  127  N.  C.  213,  87  £.  E. 
20^  repeats  what  is  said  in  State  v.  Barrett, 
supra,  and  gives  the  same  reason  that  the 
Jury  should  not  take  their  own  knowledge, 
but  base  their  verdict  on  the  evidence  which 
the  judge  in  this  case  told  them  to  do.  Ex- 
actly the  same  was  held  in  Sossamon  v.  Cruse, 

133  N.  C.  472,  45  8.  E.  757.    In  State  v.  Green, 

134  N.  0.  658»  46  8.  B.  761,  the  court  did  not 
hold  that  the  expression,  "if  you  believe  the 
evidence,"  was  error  (though  it  said  it  was 
open  to  criticism),  except  for  the  fact  that  in 
that  case  there  were  two  aspects  of  the  evi- 
dence, in  one  of  which,  if  found  by  the  Jury, 
the  defendant  was  not  guilty.  In  the  case  be- 
fore us,  there  was  only  one  possible  aspect,  if 
the  evidence  was  believed,  for  there  was  no 
conflict,  and  only  one  witness.  The  defendant 
did  or  did  not  run  its  freight  train  by  Frank- 
llnton  on  a  Sunday  afternoon,  within  two 
years  previously.  The  Judge  expressed  no 
opinion  on  the  evidence,  but  simply  told  the 
Jury,  if  tliey  believed  the  evidence  of  the 
witness  (Ballard),  the  defendant  was  guilty; 
and  "beyond  all  controversy"  the  facts  testi- 
fied to  by  Mr.  Ballard  were  the  facts  wliich 
the  statute  says  constitute  a  misdemeanor. 
In  State  v.  Riley,  113  N.  a  648,  651,  18  8. 
B.  168,  169,  where  the  wliole  subject  is  fully 
discussed,  the  court  said  that  in  a  criminal 
case,  if  the  testimony  is  uncontradicted,  and 
no  inference  of  intent  is  to  be  drawn,  the 
court  can  "charge  the  Jury  that,  if  they  be> 
lleve  the  evidence,  the  defendant  is  guilty." 
ThlB  charge  has  been  upheld  in  State  v.  Rail- 
road, 119  N.  a  814,  25  S.  E.  862,  56  Am.  St 
Rep.  689,  above  cited,  which  was  an  Indict- 
ment for  this  oflTense,  and  in  a  very  great 
number  of  other  cases;  the  point  not  being 


headnoted  because  deemed  elementary  law. 
In  State  v.  Joumigan,  120  N.  C.  569,  26  8.  B. 
696  the  court  said  that  such  a  charge  would 
be  error  if  "the  Intent  is  a  material  element" 
In  State  v.  Woolard,  119  N.  a  779,  25  8.  E. 
719,  and  State  v.  Neal,  120  N.^C.  621,  27  S. 
E.  85,  58  Am.  8t  Rep.  810,  the  court  held  that 
it  was  riot  error  to  charge  that,  "if  the  Jury 
believe  the  defendant's  testimony,  he  is  guilty." 
Such  instruction  as  was  given  in  thte  case  is 
very  different  from  "directing  a  verdict" 
which  cannot  be  done  in  a  criminal  case  in 
which  the  credibility  of  the  evidence  must  be 
left  to  the  Jury,  as  was  done  in  tjii^  case. 
State  V.  Riley,  supra.  The  three  cases  cited 
as  criticising,  not  condemning,  this  form  of 
charge,  do  not  apply,  as  will  be  seen  by  ex- 
amining them  as  above. 

Why  send  this  case  bade  for  a  new  trial, 
when,  if  the  Jury  believe  the  uncontradicted 
evidence,  the  defendant  must  be  again  con- 
victed? 


«»  W.  Va.  442) 
HANNIS  DISTILLING  CO.  v.  BERKELEY 
(DOUNTY  COURT. 

(Supreme  Court  of  Appeals  of  <Vest  Virginia. 

Oct  29,  1907.  Rehearing  Denied  Jan.  7. 

1908.) 

1.  Pbopebtt— Title  to  Pebsokaltt. 

The  title  to  personal  property  is  always  pre- 
sumed to  be  with  the  possession  thereof. 

fBd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  40,  Property,  S  9.) 

2.  Taxation— Possession  of  Peopebtt— Own- 

EBSHIP. 

The  joint  custody  and  control  of  a  bonded 
warehouse  by  the  federal  storekeeper  and  the 
warehouse  proprietor,  as  provided  by  sections 
8271-3275,  Rev.  St  U.  S.  [U.  S.  Comp,  St  1901, 
pp.  2122-2124],  does  not  constitute  such  a 
chan^  of  possession  of  the  liquor  stored  therein 
as  to  destroy  the  presumption  of  ownership 
thereof  by  the  distiller. 

lEd.  Note.— For  cases  in  point  see  Cent  Dig, 
vol.  45,  Taxation,  f  178.] 

3.  Sake— Evidence  of  Ownebship. 

In  a  proceeding  before  the  county  court  to 
correct  an  alle^[ed  erroneous  assessment,  a  pcrid- 
tioner  who  is  m  possession  and  control  of  the 
property  and  seeks  relief  from  such  assessment 
on  the  ground  of  want  of  ownership^  must  estab- 
lish his  want  of  ownership,  and  title  in  those 
for  whom  he  claims  to  hold  the  property  in  pos- 
session, by  such  legal  and  sufficient  proof  as 
would  be  required  in  a  contest  between  him  and 
a  claimant  of  thfr  property. 

(Ed.  Note.— For  c&ses  in  point  see  Cent  Dig. 
vol.  45,  TaxaUon,  {  928.] 

4.  Saicb. 

These  princii>le8  applied  to  a  case  in  which 
the  petitioner  failed  to  establish  bv  sufficient 
evidence  want  of  title  and  ownership  in  the 
property  assessed  against  it 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Berkeley  County. 

Action  by  the  Hannls  Distilling  Company 

against  the  Berkeley  County  Court    Petition 

dismissed,  and  Judgment  affirmed  on  appeal 

to  the  circuit  court,  and  petitioner  brings  er- 

I  ror.    Affirmed. 
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Faulkner,  Walker  ft  Woods  and  P.  Lewis 
Anderson,  for  plaintiff  in  error.  H.  B.  GUke- 
son  and  A.  B.  Noll,  for  defendant  In  error. 

MILLER,  P.  The  Hannis  Distilling  Com- 
pany in  January,  1906,  presented  to  the  coun- 
ty court  of  Berkeley  county  a  petition  praying 
correction  of  an  assessment  against  it  for 
1905  of  80,000  barrels  of  whisky,  situated  on 
April  1st  of  that  year  In  its  bonded  ware- 
house at  Kartlnsburg,  at  $240,000.  It  Is  al- 
leged in  said  petition  that  of  this  property  6,- 
312  barrels  belonged  to  petitioner  on  April  1, 
1905 ;  that  the  balance  thereof  belonged  to 
owners  unknown  to  the  company  or  its 
agents,  and  was  not  held  by  it  under  any 
mortgage  or  pledge  or  in  any  representa- 
tlTe  or  fiduciary  capacity;  that  the  same 
was  merely  kept  by  it  in  storage  for  and  at 
the  risk  of  the  owners,  subject  to  withdrawal 
at  any  time,  tiie  title  thereto  being  in  the  lat- 
ter and  represented  by  negotiable  warehouse 
receipts,  mere  delivery  of  which  transfers  ti- 
tle to  the  whisky  described  therein ;  that  in 
fact  it  does  not  have  the  care  and  custody 
thereof ;  that  such  care  and  custody  is  in  the 
United  States  government,  through  its  store- 
keeper, with  «  lien  for  the  internal  revenue 
taxes  thereon;  that  the  petitioner  has  no 
property  of  the  owners  of  said  whisky  out  of 
which  it  could  be  reimbursed,  should  it  pay 
the  tax  so  assessed.  The  petitioner  admits 
that  it  made  no  return  for  taxation  of  said 
6,312  barrels  belonging  to  it  on  April  1,  1905, 
and  stored  in  the  same  warehouse,  in  control 
of  the  same  government  official.  It  excuses 
this  omission  by  the  representation  that  it 
had  repurchased  this  whisky  in  the  open 
market  from  the  owners,  and  that  this  fact 
was  unknown  to  the  agent  who  made  the  re- 
turn. This  petition  is  verified  by  the  general 
manager  of  the  company,  who  made  the  orig- 
inal return.  We  find  printed  in  the  record 
along  with  the  petition,  but  without  apparent 
identification,  what  purports  to  be  an  amend- 
ed or  supplemental  return  by  the  petitioner 
of  its  personal  property  for  the  year  1906, 
acMressed  to  the  assessor  and  sworn  to  on 
the  same  day  the  petition  was  presented,  re- 
turning said  6,312  barrels  of  whisky  for  tax- 
ation, containing  the  representation  that  the 
company's  ownership  thereof  on  April  1, 1905, 
was  unknown  to  the  agent  who  made  the  orig- 
inal report  for  assessment/  but  had  since 
been  ascertained  from  the  records  of  the  com- 
pany In  Philadelphia.  This  report  does  not 
purport  to  be  made  by  the  agent  therein  re- 
ferred to,  but  by  counsel  for  the  petitioner, 
whose  place  of  business  the  record  shows  is 
not  in  Philadelphia,  but  in  the  city  of  New 
York,  and  who  in  the  language  of  his  oath 
says  that  "the  foregoing  is  to  the  best  of  my 
knowledge  and  judgment  true  in  all  respects." 
Is  it  not  possible  that  the  better  knowledge 
and  judgment  of  the  officers  of  this  company 
whose  duty  it  was  to  make  proper  return  of 
its  property  for  taxation  would  have  dis- 
closed either  that  it  still  owned  or  had  pur- 


chased in  the  open  market  a  larger  portion 
or  all  of  said  whisky,  or  the  names  of  the 
persons  to  whom  it  belonged?  The  case  was 
heard  in  the  county  court  January  9,  1906. 
upon  the  petition  and  the  evidence  of  the 
assessor  and  the  general  manager  of  the  peti- 
tioner, and  the  petition  dismissed.  Upon  ap- 
peal to  the  circuit  court  the  judgment  of  the 
county  court  was  affirmed. 

On  the  assumption  that  it  was  proven  in 
the  trial  before  the  county  court  that  23,688 
barrels  of  the  whisky  assessed  were  not  the 
property  of  petitioner,  the  ingenious  argu- 
ment is  here  made — ^based  on  the  provisions 
of  the  federal  statutes  relating  to  bonded 
warehouses,  the  legal  rights  and  liabilities  of 
warehousemen  and  holders  of  its  receipts,  and 
the  construction  placed  by  counsel  upon  the 
statutes  of  this  state  respecting  assessment 
of  personal  property — ^that  this  particular 
whisky  cannot  be  lawfully  assessed  to  the  pe- 
titioner, so  as  to  impose  upon  it  payment  of 
taxes  on  property  belonging  to  others,  with- 
out means  of  reimbursement  In  the  view  we 
take  of  the  case  as  presented,  we  are  not 
called  upon  to  challenge  the  correctness  of 
the  conclusions  of  counsel  based  upon  such 
assumed  premises;  for  we  do  not  think  the 
record  justifies  the  assumptions  upon  wliidi 
the  argument  .is  based.  Section  3271,  Rev. 
St  U.  S.  [U.  S.  Comp.  St  1901,  p.  2122],  pro- 
vides: "£>rery  distiller  shall  provide,  at  his 
own  expense,  a  warehouse,  to  be  situated  on 
and  to  constitute  a  part  of  his  distillery 
premises,  and  to  be  used  only  for  the  storage 
of  distilled  spirits  of  his  own  manofactuie 
until  the  tax  thereon  shall  have  been  paid: 
but  no  dwelling  house  shall  be  used  for  such 
purpose,  and  no  door,  window  or  other  open- 
ing shall  be  made  or  permitted  in  the  walls 
of  such  warehouse  leading  into  the  distillery 
or  into  any  other  room  or  building;  and 
such  warehouse,  when  approved  by  the  Com- 
missioner of  Internal  Revenue,  on  report  of 
the  collector,  is  hereby  declared  to  be  a  bond- 
ed warehouse  of  the  United  States,  to  be 
known  as  a  distillery  warehouse,  and  shall 
be  under  the  direction  and  control  of  the 
collector  of  the  district,  and  in  charge  of  an 
internal  revenue  storekeeper  assigned  there- 
to by  the  Commissioner."  Such  bonded  ware- 
house is  not  in  the  exclusive  control  of  the 
federal  officer,  any  more  than  the  distiUeiT 
Itself ;  for  sections  8273,  3274,  and  S275  pro- 
vide: "The  storekeeper  assigned  to  any  dis- 
tillery warehouse  shall  also  have  charge  of 
the  distillery  connected  therewith.  •  •  • 
E>very  distillery  warehouse  shall  be  in  the 
joint  custody  of  the  storekeeper  and  the  pro- 
prietor thereof.  •  •  •  No  fence  or  wall 
of  a  height  greater  than  five  feet  shall  be 
erected  or  maintained  around  the  premises 
of  any  distiller,  so  as  to  prevent  easy  and 
immediate  access  to  such  distillery.  And 
every  distiller  shall  furnish  to  the  collector 
of  the  district  as  many  keys  of  the  gates  and 
doors  of  the  distillery  as  may  be  required  by 
the  collector,  from  time  to  time,  for  any  rev 
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enue  officer  or  other  person  who  may  be  au- 
thorized to  make  survey  or  Inspection  of  the 
premises,  or  of  the  contents  thereof;  and 
said  distillery  shall  be  kept  always  accessible 
to  any  officer  or  other  person  having  such 
key."  The  federal  control  contemplated  by 
these  statutes  is  for  the  sole  purpose  of  se- 
curing the  payment  of  the  internal  revenue 
taxes  imposed  on  manufactured  liquor  while 
stored  In  bonded  warehouses.  The  Joint  cus- 
tody of  the  storekeeper  and  proprietor  is  for 
this  purpose  and  none  other.  The  title  of  the 
property  Is  not  affected  thereby;  if  so,  it 
could  not  be  passed  by  warehouse  receipts. 
There  is  a  lien  thereon,  it  is  true,  for  the 
federal  tax,  made  secure  by  the  federal  con- 
trol of  the  property  provided  for.  The  title 
to  persona]  property  is  always  presumed  to 
be  with  the  possession.  2  Schoul.  Per.  Prop. 
IS  2,  8,  4.  This,  authority  says  that  the  per- 
son out  of  possession  of  personal  estate  must 
usually  bring  an  action  and  establish  his 
own  rights  by  proof.  The  federal  control, 
and  Joint  custody  of  the  storekeeper  and  the 
proprietor  of  the  distillery  warehouse,  are 
not  competent  to  destroy  this  legal  presump- 
tion of  ownership  by  the  distillery  of  the 
whisky  in  its  bonded  warehouse,  which  un- 
der the  law  is  devoted  exclusively  to  whisky 
of  its  own  manufacture.  As  between  it  and 
the  state  authorities  who  would  subject  the 
property  in  its  possession  to  taxation,  if  the 
distillery  denies  its  ownership  and  asserts 
title  in  another  for  wliom  it  pretends  to  hold 
the  same  as  warehouseman,  it  should  be  re- 
quired to  establish  its  disclaimer  of  owner- 
ship by  the  same  character  of  proof  required 
In  a  contest  between  it  and  a  claimant  of  the 
property.  In  this  case  the  petitioner  repre- 
sents, not  that  it  has  parted  with  the  posses- 
sion, but  that  it  has  parted  vrith  title  and 
holds  possession  as  warehouseman  for  the 
alleged  holders  of  its  warehouse  receipts. 
This  is  a  question  of  fact,  which  should  be 
established  by  competent  evidence  of  the 
same  dignity  required  in  any  other  legal  pro- 
ceeding. 

This  proceeding  has  passed  the  incipient 
stage  of  the  return  by  petitioner  of  its  prop- 
erty for  assessment,  where  the  report  of  its 
proper  returning  officer  might  be  accepted  by 
The  assessor  as  sufficient  The  petitioner  is 
contesting  an  assessment  of  its  property  al- 
ready made  in  a  lawful  nuinner.  It  applies 
to  the  state  for  relief  therefrom.  The  bur- 
den is  upon  it  to  make  out  its  case  by  legal 
and  sufficient  proof,  or  It  will  not  be  entitled 
to  the  relief  asked.  How  has  it  sought  to  do 
ttils?  But  two  witnesses  were  examined,  the 
assessor  and  the  general  manager  of  petition- 
er. The  assessor's  testimony  relates  solely  to 
the  unsuccessful  efforts  of  himself  and  the 
state  tax  commissioner  to  get  proper  infor- 
niation  from  petitioner  of  the  ownership  of 
this  whisky.  He  gives  no  evidence  to  estab- 
lish title  in  any  one  other  than  the  x>etition- 
er.  It  is  true  he  says  he  went  to  the  distil- 
lery and  could  get  no  satisfaction  there  about 


it ;  and  in  his  examination  by  counsel  for  the 
petitioner  he  was  called  upon  to  produce,  and 
did*  produce,  a  self-serving  letter  from  peti- 
tioner* counsel  in  New  York,  dated  July  8, 
1005  (in  reply  to  a  letter  of  his  of  July  5th), 
in  which  it  is  stated  that  'the  Hannis  Dis- 
tilling Company  does  not  know  the  names  of 
the  owners  of  the  whi^y  in  its  said  ware- 
house and  has  no  means  of  ascertaining  the 
names  or  whereabouts  of  such  owners."  This 
is  the  same  counsel  who  on  the  day  the  case 
was  heard  before  the  county  court  verified 
the  supplemental  report  of  the  petitioner  to 
the  assessor  that  6,.^12  barrels  of  the  whisky 
did  belong  to  his  client  on  April  1,  1905.  His 
letter  of  July  8th  was  a  solemn  affirmance, 
not  of  his  knowledge  and  judgment  respect- 
ing the  same,  as  was  his  affidavit  attached  to 
said  supplemental  report,  but  of  the  fact  that 
the  company  did  not  know  the  names  of  the 
owners  of  the  whisky  at  the  time  he  wrote 
that  letter.  This  counsel  was  present  at  the 
hearing  before  the  county  court  If  he  was 
the  proper  returning  officer,  and  was  possess- 
ed of  the  requisite  knowledge  to  make  re- 
turn of  the  property  of  petitioner  for  taxa- 
tion, why  was  he  not  sworn  to  give  evidence 
before  the  court? 

What  effect  shall  be  given  to  the  evid^ice 
of  tiie  general  mKinager  of  the  petitioner? 
When  applied  to  by  the  assessor,  this  gener- 
al manager  could  give  him  no  satisfaction. 
He  had  pretended  to  make  a  return  of  peti- 
tioner's property  for  taxation  for  the  year 
1905,  but  he  omitted  to  include  any  of  the 
whisky  in  bond;  and  the  petitioner's  coun- 
sel, not  its  general  manager,  excuses  the  lat- 
ter's  omission  on  the  ground  that  at  the  time 
of  making  said  return  he  did  not  know  of  the 
ownership  by  his  company  of  the  whisky  thus 
omitted.  It  was  the  duty  of  the  petitioner 
to  give  the  assessor  proper  information.  The 
testimony  of  the  general  manager  before  the 
county  court  was  of  little  more  consequence 
than  his  return  to  the  assessor.  His  testi- 
mony did  not  relate  particularly  to  any  of 
the  whisky  in  controversy.  He  made  no  pos- 
itive statCTient  that  this  particular  whisky 
did  not  belong  to  the  petitioner.  The  sub- 
stance of  his  testimony  related  solely  to  what 
he  says  was  the  usual  business  method  of 
selling  whisky  by  his  company.  He  says: 
"We  make  whisky  on  orders,  and  the  main 
office  sends  us  each  month  a  statement  of 
what  they  want  manufactured  and  for  whom. 
Then  the  certificates  are  made  out  and  trans- 
mitted by  mail  to  the  Philadelphia  office,  and 
that  is  all  we  have  to  do  with  it  We  don't 
keep  the  accounts  here.  We  don't  keep  any 
books  here,  except  we  merely  act  as  a  brandL** 
Respecting  the  warehouse  receipts  he  says: 
"We  iSOTe  them  in  accordance  with  the  or- 
ders we  get"  He  exhibits  with  his  testimo- 
ny, not  the  originals  or  copies  of  any  of  the 
receipts  actually  issued  for  the  particular 
whisky  In  controversy,  but  says  there  is  a 
regular  form  issued  as  follows: 

"No.  9,405.     Martlnsburg,  West  Virginia. 
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United  States  Bonded  Warehouse.  Hannis- 
YiUe  Distillery.  Internal  Revenue  Warehouse 
Certificate.  The  Hannis  Distilling  Oompany 
hereby  acknowledge  to  have  received  on  the 

day  of  ,  190 — ,  from  , 

bbls.   Hannisville  pure  rye  whisky* 

which  were  deposited  in  our  bonded  ware- 
house on  the day  of ,  190 — ,  and 

will  deliver  the  same  upon  presentation  of 
permit,  payment  of  storage  and  other  char- 
ges, and  the  surrender  of  this  certificate, 
which  is  transferable  by  delivery.  It  is  ex- 
pressly agreed  that  the  Hannis  DlstilliDg  Ck>m- 
pany  are  not  liable  for  injury  to  or  destruc- 
tion of  said  merchandise,  unless  by  gross  neg- 
lect of  the  said  Hannis  Distilling  Company  or 

their  agents.    Lot  No. .    S.  N. b 

Hannis  Distilling  Company. 

"(a)  Canceled. 

"(b)  Notice:  When  whisky  is  ordered  to 
be  tax-paid,  warehouse  certificate  must  be 
presented  at  our  Philadelphia  office  at  same 
time  to  have  number  of  bbls.  canceled.  We 
will  ship  at  low  valuation  unless  otherwise 
ordered. 

"(c)  Storage  from  date  at  eight  c«its  per 
barrel  and  four  cents  per  half  barrel  a  month. 
Bills  rendered  January  1st  and  July  1st  and 
when  whisky  is  withdrawn  or  transferred." 

He  further  says  that  before  the  issue  of 
these  receipts  the  serial  numbers  stamped  on 
the  barrels  by  the  United  States  gauger  are 
placed  in  the  certificates  or  receipts,  and  that 
when  the  order  comes  to  withdraw  the  whis- 
ky the  barrels  are  drawn  out  by  the  serial 
numbers  called  for.  He  says  the  company  in 
giving  orders  never  furnishes  the  address, 
but  only  the  name,  of  the  person  for  whom 
the  whisky  is  to  be  manufactured.  He  does 
not  know  whether  the  company  carries  any 
insurance  on  the  property,  but  knowd  it  is 
customary  for  insurance  to  be  carried  on 
whisky  by  the  owners.  When  referred  to  a 
provision  in  the  warehouse  receipt  for  the 
''payment  of  storage  and  other  charges"  up- 
on surrender  of  the  receipt,  and  asked  as  to 
the  meaning  thereof,  he  says:  "It  covers  ex- 
penses like  drayage,  driving  of  barrels,  and 
generally  applies  to  ganger's  charges  for  re- 
ducing." In  reply  to  the  question  whether  it 
included  state  taxes,  he  says:  "Not  that  I 
know  of.  I  might  say  positively  no.  I  had 
better  say  positively  no,  because  it  is  some- 
thing new  to  me."  He  says  that  this  whis- 
ky had  never  been  taxed  before.  As  to  wheth- 
er the  whisky  in  the  warehouse  is  not  held 
until  these  charges  have  been  paid  before  per- 
mitting it  to  leave  the  premises,  the  witness 
says :  **  We  draw  it  out  as  I  told  you.  They 
are  not  paid  till  the  draft  is  honored.  We 
make  the  draft."  Frequently  he  says  their 
drafts  are  dishonored,  a  statement  somewhat 
inconsistent  with  paragraph  **c"  on  the  face 
of  the  receipt.  He  was  asked  whether  this 
form  of  receipt  was  the  only  contract  his 
company  t>ad  with  the  purchasers  of  whisky, 
and  answered:  "Yes,  sir;  so  far  as  I  know. 
I  don't  suppose  there  is  anything  else."    Ask- 


ed whether  his  company  held  tills  whisky  in 
pledge  or  by  mortgage  for  paymoDit  of  the 
purchase  price,  he  replied:  "It  does  not  to 
my  knowledge." 

This,  in  substance.  Is  all  the  evidence  of- 
fered by  the  petitioner.  In  our  opinicm  it  is 
insufficient  to  establish  its  claim.  Not  a  sin. 
gle  ofiicer  or  agent  of  this  company  produced 
any  original  record  of  the  sale  and  transfer 
of  the  particular  whisky  involved  in  this  con- 
troversy. The  general  manager  was  not  call- 
ed upon  to  produce  the  orders  received  from 
the  Philadelphia  office  for  this  particular 
whisky;  nor  does  he  pretend  to  state  for 
whom,  according  to  these  orders,  the  same 
was  manufactured,  or  to  whom  warehouse 
receipts  were  issued;  nor  are  any  records 
brought  from  the  company's  principal  office 
in  Philadelphia  (where,  according  to  the  tes- 
timony of  this  witness,  the  records  are  kepO> 
which,  in  the  absence  of  the  original  receipts, 
if  unable  to  produce  them,  would  be  the  best 
evidence  of  the  material  facts  called  for.  The 
general  manager  does  not  know,  so  far  as 
the  record  shows,  whether  the  name  given 
him,  if  in  fact  given,  was  not  that  of  scMne 
agent  or  officer  of  the  company,  or  even  the 
office  boy  in  the  Philadelphia  office.  He  does 
not  know  that  the  name  or  names  given  him 
:were  of  bona  fide  purchasers  of  the  liquor. 
He, does  not  say  that,  as  a  matter  of  fact,  be 
ever  issued  warehouse  receipts  for  ttds  par- 
ticular whisky.  He  does  not,  nor  does  any 
other  witness,  give  in  evidence  the  serial 
numbers  stamped  on  the  6,312  barrels,  or  title 
serial  numbers  stamped  upon  the  other  bar- 
rels. Paragraph  "b"  on  the  face  of  the  re- 
ceipt referred  to  provides  that  "when  whis- 
ky is  ordered  tax-paid,  warehouse  certificate 
must  be  presented  at  our  Philadelphia  oflSce 
at  same  time  to  have  number  of  bbls.  can- 
celed," showing  that,  where  whisky  In  bond 
is  sold  and  held  by  the  seller  In  the  ware- 
house, the  record  of  the  company  is  complete 
with  respect  to  these  serial  numbers  at  least; 
and  we  have  no  doubt  the  records  of  the  com- 
pany are  complete  with  respect  to  all  such 
warehouse  sales  and  receipts,  including  the 
name  of  the  persons  to  whom  the  certificates 
may  have  been  issued.  All  such  competent 
and  legal  evidence  was  withheld  by  petition- 
er; and  the  court  below  Mpon  this  evidenoe 
was  asked,  and  this  couit  Is  now  asked,  to 
adjudge  the  petitioner  not  taxable  with  this 
large  amount  of  property. 

This  we  decline  to  do,  and  therefore  afllrm 
the  Judgment  of  the  court  below. 

(62  W.  Va,  ¥n) 
HANNIS  DISTILLING  QO.  v.  BERKSI.SY 
COUNTY  COURT. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct  29,  1907.     Rehearing  Denied  Jan.  7, 

1908.) 

Taxation— Ownership  of  Pbopekty. 

The  syllabus  in  the  case  of   Hannis   Dis- 
tilling Company  v.   County  Court  (decided   at 
the  present  term)  59  S.  E.  1051*  aHiroved. 
(SyUabui  by  the  Court) 
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Srror  to  Olrcolt  Cburt,  Berkeley  Comity. 

Action  by  the  Hannle  Distilling  Company 
against  the  Berkeley  comity  comrt  Judg- 
ment for  defendant  was  affirmed  in  the  cir- 
cuit courtp  and  petitioner  brings  error.  Af- 
firmed. 

Faulkner,  Walker  ft  Woods  and  P.  Lewis 
Anderson,  for  plaintiff  in  error.  H«  B.  Gilke- 
■on  and  A.  B.  Noll,  for  defendant  in  error. 

McWHORTER,  J.  This  was  a  petition  fil- 
ed by  the  Hannis  Distilling  Company  to  the 
county  court  of  Berkeley  county  for  the  cor- 
rection of  an  erroneous  assessment  against  it 
in  MarUnsburg  district  of  a  certain  item  of 
personal  property  valued  at  $182,784^  the  tax- 
es oa  which  amounted  to  $1,434.86  for  the 
year  1906;  the  said  Item  of  $182,784  of  per- 
sonal property  being  some  20-odd  thousand 
barrels  of  whisky  in  the  bonded  warehouse 
of  the  petitioning  company.  The  county 
court  refused  to  alk)w  the  claim  of  the  pe- 
titioner, the  distilling  company  appealed  the 
case  to  the  circuit  court  of  Berkeley  county, 
and  on  the  18th  of  April,  1907,  the  matters 
In  controversy  arising  upon  the  appeal  were 
submitted  to  the  court,  when  the  court  was  of 
the  opinion  that  the  petitioner,  the  Hannis 
Distilling  Company,  was  not  entitled  to  the 
relief  prayed  for,  and  the  judgment  of  the 
county  court  denying  the  application  of  tlie 
petitioner  was  affirmed. 

The  questions  arising  upon  the  record  in 
this  proceeding  are  the  same  as  those  involv- 
ed in  a  similar  writ  of  error  concerning  the 
taxes  on  like  property  assessed  for  the  year 
1905,  which  writ  of  error  is  decided  at  the 
present  term  of  this  court,  the  opinion  of  the 
court  being  prepared  by  President  MILLER, 
to  which  opinion  reference  is  here  made  for  a 
discussion  of  the  principles  Involved ;  and  for 
the  reasons  therein  given  the  Judgment  of  the 
circuit  court  of  Berkeley  county,  rendered  in 
this  case.  Is  affirmed. 


(63  W.  Va.  215) 

HBNRY  MARCUS  &  SON  v.  McCLURE. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec  if,   1007.) 

1.  NONSUTP-nJUDOllBWr— FAELUmi  TO  PBOSE- 
OUTE. 

If  a  defendant  appear  and  file  his  plea,  con- 
cluding with  a  verificatioa,  and  the  plaintiff  does 
not  appear  to  reply  to  it,  or  do  what  is  neces- 
sary to  bring  the  cause  to  issue,  there  is  prop- 
erly Judgment  against  him  non  prosequitur. 

2.  Sams— What  Constitutes. 

Such   judgment  is  a   nonsuit,  within   the 
comprehensive  meaning  of  that  term  as  under- 
stood and  applied  in  the  Virginias. 
8.  Writ  op  Erboh-^udgment  of  NoNSurr. 

A  nonsuit  is  not  a  final  judgment,  as  re- 
gards appealability,  and  no  writ  of  error  lies 
to  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and   Error,  I  721.] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Pendleton  County. 
Action  by  Henry  Marcus  h  Son  against 


Jolin  McClure.    Judgment  for  defendant,  and 
plaintiff  brings  error.    Dismissed. 

Price,  Smith,  Spilman  Ik  Clay,  for  plaintiff 
in  error.  H.  M.  Calhoun,  for  defendant  in 
error. 

ROBINSON,  J.  This  action  of  assumpsit 
for  the  recovery  of  $294.64  arises  from  the 
following  transaction:  The  plaintiffs  were 
wool  buyers,  and,  tlirough  the  agency  of  an- 
other, purchased  all  the  wool  which  defend- 
ant had  at  the  price  of  26  cents  per  pound ; 
and,  it  being  estimated  that  the  same  would 
amount  to  about  $1,000,  the  agent  made  his 
draft  on  plaintiffs,  liis  principals,  for  said 
sum,  in  favor  of  defendant,  and  the  same 
was  duly  honored.  Afterwards,  when  the 
wool  was  weighed,  the  value  thereof  amount- 
ed to  only  $750.36,  leaving  In  defendant's 
hands  the  said  sum  demanded.  A  special 
plea  was  tendered  by  defendant,  to  the  ef- 
fect that  the  action  should  not  be  maintained 
because  the  plaintiffs,  before  the  Institution 
thereof,  had  sued  said  agent  for  the  sum  of 
$6,178.67,  and  obtained  Judgment  therefor, 
which  included,  among  other  items,  the  very 
sum  herein  sued  for,  and  alleging  that  such 
Judgment  against  the  agent  is  a  merger  there- 
in of  any  action  which  plaintiffs  had  against 
defendant  There  was  objection  to  the  filing 
of  this  plea,  and  exception  to  the  action  of 
the  court  In  x)ermitting  it  to  be  filed,  and  then 
demurrer  to  the  plea,  which  was  overruled 
and  exception  reserved.  Thereupon,  plain- 
tiffs "declining  further  to  prosecute  said  ac- 
tion,*' it  was  considered  tliat  the  cause  "be 
dismissed^  with  recovery  of  costs  on  behalf 
of  defendant*'  No  objection  to  this  Judgment 
was  made.  This  writ  of  error  is  prosecuted 
to  the  action  of  the  court  in  permitting  said 
special  plea  to  be  filed.  In  overruling  the  de- 
murrer thereto,  and  in  rendering  Judgment  for 
defendant 

It  is  noted  however,  that  this  case  never 
progressed  to  issue.  The  defendant's  plea, 
concluding  with  a  verification,  being  pro- 
nounced good,  the  plaintiffs  declined  to  Join 
issue  thereon,  and  the  suit  was  dismissed 
because  of  their  failure  to  further  prosecute. 
Can  they  complain  by  this  writ  of  error?  Is 
there  a  final  Judgment  against  them — ^an  ap- 
pealable one?  In  Buena  Vista  Freestone  Co. 
v.  Parrlsh,  34  W.  Va.  652,  12  S.  E.  817,  It  is 
said:  "According  to  the  practice  in  courts 
of  record  at  common  law,  if  the  defendant 
appear  and  file  his  plea,  and  the  plaintiff 
does  not  appear  to  reply  to  it,  or  do  what  is 
necessary  to  bring  the  cause  to  issue,  there 
is  Judgment  against  him  by  non  prosequitur." 
Further  therein  It  Is  said:  "Such  Judgment 
is  not  regarded  as  one  on  the  merits,  but  only 
as  a  nonsuit,  and,  while  final  in  the  particu- 
lar case,  not  conclusive  upon  the  matter  of 
action."  And  so  Is  such  Judgment  treated 
in  4  Minor  (3d  Ed.)  958;  and  Pinner  v.  Ed- 
wards, 6  Rand.  (Va.)  675.  And  in  Henry  v. 
Ohio  River  R,  R,  Co..  40  W.  Va,  234.  21  S. 
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B.  863»  It  Is  held:  TThere  cannot  be  an  is- 
sae  where  there  la  idea  of  new  matter,  oonr 
eluding  with  a  yeriflcation,'  without  a  replica- 
tion'* ;  and  It  la  there  stated:  '^A  suit  may  not 
reach  an  issue.  It  may  be  cot  short  by  fail- 
ure of  one  of  the  parties  to  pursue  his  lltiga* 
t^on.  As  to  the  defendant,  if  he  appears  and 
falls  to  demur  or  plead  to  the  declaration,  or 
if,  after  plea,  he  falls  to  maintain  the  course 
of  pleading  required  of  lilm  by  the  law  of 
pleading,  judgment  called  judgment  by  nil 
dicit  (he  says  nothing)  is-giren  against  him. 
This  would  be  a  judgment  quod  recuperet, 
both  final  in  the  cause  and  conduelve  in  a  8ec> 
ond  suit.  On  the  otb^r  hand,  judgment  may 
be  given  against  the  plaintiff  for  not  declar- 
ing, replying,  surrejoining,  or  surrebutting, 
and  this  is  called  judgment  by  non  pros,  (non 
prosequitur — ^he  does  not  prosecute).  This 
judgment  of  non  pros,  is  a  species  of  nonsuit, 
and  does  not  bar  another  suit"  Blackstone 
says:  '^Therefore,  in  the  course  of  pleading. 
If  either  party  neglect  to  put  in  his  declara- 
tion, plea,  replication,  rejoinder,  and  the  like, 
witliin  the  time  allotted  by  the  standing  rules 
of  the  court,  the  plaintiff,  if  the  omission  be 
his.  Is  said  to  be  nonsuit,  or  not  to  follow  and 
pursue  his  complaint,  and  shall  lose  the  bene- 
fit of  his  writ;  or,  if  the  negligence  be  on 
the  side  of  defendant,  judgment  may  be  had 
against  him  for  such  default*'  8  Comm.  316. 
The  petition  for  this  writ  of  error  and  the 
brief  of  counsel  for  plaintiffs  in  error  say 
that  the  plaintiffs,  not  being  able  to  dispute 
the  facts  set  up  in  said  special  plea,  did  not 
prosecute  their  action  further.  Just  so  **the 
nonsuit  is  resorted  to  In  our  practice  when 
the  plaintiff  finds  himself  unprepared  with 
eyidence  to  maintain  his  cause,  either  In  con- 
sequence of  his  being  ruled  into  trial  when 
he  is  not  ready  or  for  any  other  reason."  4 
Minor,  supra. 

From  the  foregoing  we  obserre  that  the 
judgment  of  which  plaintiffs  complain  is,  in 
fact,  a  nonsuit  The  plaintiffs  simply  lost  the 
benefit  of  their  writ  Where  there  is  no  issue 
joined,  there  can  be  no  judgment  on  the 
merits.  It  seems  an  application  of  the  poeti- 
cal adage:  '"The  man  who  fights  and  runs 
away  will  live  to  fight  another  day."  But 
most  surely  his  confessed  timidity,  for  what- 
ever cause,  precludes  him  from  entering 
again,  in  any  arena,  the  battle  that  he  has 
voluntarily  deserted.  He  may  begin  a  new 
fight,  and  carry  It  boldly  to  the  end ;  but  he 
cannot  be  now  in,  then  out,  and  in  the  end 
complain  of  the  advantage  accorded  his  ad- 
versary by  his  voluntary  desertion  of  the 
field,  or  his  failure  to  strike.  There  having 
been,  as  we  have  seen,  no  adjudication  on 
the  merits,  and  the  plaintiffs  not  being  de- 
prived of  their  cause  of  action,  of  what  have 
they  to  complain,  especially  since  the  deter- 
mination by  a  nonsuit  was  caused  wholly  by 
them,  and  without  protest  on  their  part? 
What  error  has  been  committed  to  their  prej- 
udice by  the  suit  taking  the  course  it  did  by 
reason  of  their  own  inaction  in  pursuing  the 


litigation  according  to  the  rules  of  law?  Can 
suitors  cause  or  direct  a  certain  determination 
of  a  case  and  then  have  remedy  by  writ  of 
error  against  their  own  act?  The  proceed- 
ings in  the  record  are  entirely  consistent  with 
the  proper  course  to  be  pussued  in  such  a 
case,  as  we  see  by  authorities  above  quoted, 
and  It  cannot  be  said  that  there  was  error  in 
the  action  of  the  court  in  the  premises.  No 
writ  of  error  lies,  for  as  held  in  Thornton, 
Bx'r,  etc.,  v.  Jett  1  Wash.  (Va.)  138:  •'If 
the  court  direct  the  plaintiff  to  be  nonsuited, 
and  he  submit  to  it  (which  he  is  not  bound 
to  do),  he  deserts  his  cause,  and  cannot  by 
an  exception  avail  himself  of  any  legal  ob- 
jection to  the  opinion  of  the  court"  Tbe 
judgment  is  not  final  in  the  sense  of  finality 
that  operates  as  a  base  for  writ  of  error.  *'A 
nonsuit  is  not  a  final  judgment,  but  the  op- 
posite." Mallory  v.  Taylor,  90  Va.  848,  IS 
8.  E.438. 

And  in  the  case  last  dted  a  writ  of  error 
to  a  judgment  of  nonsuit  was  dismissed  as 
improvidently  awarded,  as  must  be  done  with 
the  one  now  before  us.    It  will  be  so  ordered. 


(92  W.  Va.  fi09) 

(Supreme  Ck>art  of  Appeals  of  West  Virginia. 

Nov.  19,  1907.     Rehearing  Denied 

Jan.  7.  1908.) 

1.  Deeds— Oancellation  —  Fraud  — Kbqu- 

OBNOE. 

Mere  failure  to  read  a  deed  or  other  is* 
strument  before  signing  it,  bv  a  person  who  is 
able  to  read  and  understand  it,  being  only  neg- 
ligence of  the  injured  party,  not  importing 
nandulent  conduct  on  the  part  of  him  who  ob- 
tains the  l>enefit  of  It,  is  not  ground  for  setting 
the  instrument  aside.  Equity  never  relieves  a 
party  from  his  own  deliberate  acts,  done  widi 
full  knowledge  of  the  facts. 

[Bd.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  Id,  Deeds,  {  181.] 

2.  Canceixatioit  ov  Instbumbntb— Fbaud-^ 
Neolioence. 

But  failure  tp  read  an  instrument,  before 
signing  it,  does  not  bar  relief  therefrom  in  equi- 
ty, on  the  ground  of  negligence  or  estoppel, 
when  the  circumstances  attending  the  transact 
tion  were  such  as  to  lead  the  party  to  believe 
he  was  signing  a  paper  of  entirely  different 
character. 

TESd.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  8,  Cancellation  of  Instruments,  |  1.] 

3.  Deeds—Validitt— Fraud. 

A  husband,  having  a  contineent  estate  by 
the  curtesy  in  his  wife's  lands,  who,  for  several 
years,  has  been  in  the  habit  of  executing  deeds, 
prepared  by  his  son,  conveying  small  town  lots 
out  of  the  same,  without  reading  them,  an  the 
representation  of  the  son  as  to  what  waa  con- 
veyed and  to  whom,  in  eadi  case,  may  set  aside, 
as  having  been  fraudulently  procured*  a  deed 
so  prepared  conveying  to  the  son  all  of  the 
wife's  real  estate,  in  consideration  of  $1  and 
natural  love  and  affection,  and  executed  by  hlim 
without  reading  it,  on  the  son's  representatioB 
that  it  conveys  a  mere  town  lot. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Di^ 
vol.  16,  Deeds,  S  181.] 

4.  Cancellation  or  IifSTExnfBiiTB— Laches. 

In  such  case,  delav  in  suing  for  a  period 
of  less  than  a  year,  after  the  discovexy  of  the 
fraud,  explained  by  showing  difficulty  in  secur^ 


W.Va.) 


HALB  T.  HALB. 


1057 


inff  the  services  of  counsel  and  the  impression 
that  a  suit  to  set  aside  the  deed  could  not  be 
maintained  until  after  the  death  of  the  wife, 
does  not  bar  relief  on  the  ground  of  laches. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  8,  Cancellation  of  Instruments,  I  51.] 

5.  Same— Etidbivox. 

When,  in  a  suit  by  the  grantor  in  a  deed 
to  set  it  aside  for  fraud  in  the  procurement 
thereof,  the  oral  evidence  of  the  parties  relating 
directly  to  the  execution  thereof  is  flatly  con- 
tradictory and  wholly  irreconcilable,  the  circum- 
stances bearing  on  the  issue  must  be  allowed 
unusual  prominence  and  effect,  and  their  con- 
trolling force  depends  more  upon  their  character 
and  power  to  create  mental  impression  than 
their  number  and  variety. 

SE3d.  Note.--For  cases  in  point,  see  Gent.  Dig. 
.  8,  Cancellation  of  Instruments,  f  102.] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Lewis  County. 

Bill  by  P.  M.  Hale  against  Thomas  W. 
Hale.  Decree  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

W.  W.  Brannon  and  B.  A.  Brannon,  for 
appellant  W.  G.  Bennett  and  Thos.  R.  Hor-. 
nor,  for  appellee. 

POFFBNBAROBR,  J.  The  circuit  court 
of  Lewis  county  having  set  aside,  at  the  in- 
stance of  P.  M,  Hale,  as  fraudulent  a  cer- 
tain deed,  executed  by  Eliza  Hale  and  said 
P.  M.  Hale, .  her  husband,  conveying  all  the 
real  estate  of  the  former  to  Thomas  W.  Hale, 
and  thereby  relinquishing  the  contingent  life 
estate  by  the  curtesy  of  the  latter  therein, 
said  Thomas  W.  Hale  has  appealed  from  the 
decree. 

The  deed  in  question  was  executed  on  the 
4th  day  of  August,  1902,  and  the  bill  to  set 
it  aside  was  filed  at  rules  held  on  the  first 
Monday  in  January,  1905.  The  lapse  of  time, 
thus  shown  on  the  face  of  the  bill,  about 
two  years  and  four  months,  intervening  be- 
tween the  date  of  the  deed  and  the  institu- 
tion of  the  suit,  was  urged  upon  the  demur- 
rer as  laches,  barring  the  suit,  and  the  over- 
ruling of  the  demurrer  hi  assigned  here  as  er^ 
ror.  The  bill,  however,  avers  ignorance  of 
the  contents  of  the  deed  on  the  part  of  the 
plaintiff  for  a  period  of  nearly  two  years 
after  the  execution  and  recordation  thereof, 
In  addition  to  the  fraudulent  procurement  of 
the  same.  It  also  avers,  by  way  of  excuse 
for  the  further  delay  of  about  four  months, 
plaintiff's  inability  to  obtain  the  services  of 
the  counsel  he  desired  to  employ  for  the  pur- 
pose of  prosecuting  the  suit  It  says  one 
man  whom  he  wished  to  employ  was  confined 
to  his  bed  with  an  attack  of  typhoid  fever, 
another  not  in  condition  to  act  until  within 
a  few  dajTs  before  the  institution  of  the  suit 
and  another  a  candidate  for  office,  who,  had 
he  been  elected,  could  not  have  acted.  He 
had  also  been  advised  by  counsel  that,  as 
his  interest  in  the  estate  was  contingent 
only,  it  being  an  estate  by  the  curtesy,  de- 
pendent upon  his  surviving  his  wife,  whose 
property  the  subject-matter  of  the  deed  was, 
he  could  not  maintain  a  suit  until  af  te^  her 
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death.  It  also  alleges  that  plalntilTs  posses- 
sion of  the  premises  bad  not  been  disturbed. 
We  think  these  averments  of  the  bill  suffi- 
ciently explain  the  delay  and  excuse  the 
same. 

On  the  demurrer,  the  averments  of  the  bill 
must  be  taken  as  true.  So  regarding  them, 
the  plaintiff  did  not  know  for  nearly  two 
years  that  he  had  executed  any  deed  which 
conveyed  the  property  in  question,  and,  after 
the  expiration  of  said  period,  and  the  dis- 
covery of  the  fraud,  he  instituted  his  suit 
within  a  reasonable  time,  a  period  of  only  a 
few  months.  While  Ignorance  of  law  does 
not,  as  a  rule,  excuse  wrongful  .action  or 
failure  to  act,  assuming  that  plaintiff  was 
wrongfully  informed  respecting  his  ability 
to  institute  and  maintain  a  suit  prior  to  the 
death  of  his  wife,  the  erroneous  information 
and  advice  so  given  bears  upon  the  question 
of  the  intent  and  purpose  of  the  delay,  show- 
ing absence  of  intention  to  relinquish  or 
abandon  the  right  or  Interest  set  up  by  the 
bill.  Under  some  circumstances,  Ignorance 
of  law  and  erroneous  advice  of  counsel  might 
not  be  sufficient  to  excuse  delay,  but  ^hat 
constitutes  laches  almost  invariably  depends 
upon  the  peculiar  circumstances  of  the  case. 
Jackson  v.  King,  12  Grat  499,  510,  et  seq. ; 
Bell  V.  Wood,  94  Va.  677,  27  8.  B.  504;  18 
Am.  &  Eng.  Ency.  Law,  119.  Often  the  prin- 
ciple of  estoppel  enters  into,  and  is  operative 
in,  the  case.  There,  it  is  apprehended,  ig- 
norance of  law  and  erroneous  advice  would 
not  avail  the  plaintiff.  The  rights  of  other 
persons,  to  whom  fraud  or  mistake  Is  not 
imputable,  have  intervened.  Under  such  cir- 
cumstances, the  lapse  of  time  ought  not  to 
be  great  Familiar  illustrations  of  the  ap- 
plication of  this  principle  are  found  in  the 
decisions  of  all  courts.  If  a  man  stand  by 
and  see  property  sold  In  which  he  has  an 
interest,  disclaiming  any  interest  therein, 
with  the  intention  that  the  purchaser  shall 
rely  upon  the  statement  and  be  so  influenced 
to  part  with  his  money  and  take  the  prop- 
erty, he  is  estopped  thereafter  to  assert  any 
Interest  in  it.  Despard  v.  Despard,  53  W. 
Va.  443,  44  S.  B.  448;  N.  &  W.  Ry.  Co.  v. 
Perdue,  40  W.  Va.  442,  21  S.  B.  755.  This  is 
not  laches,  it  is  true,  and,  though  it  is  what 
is  known  in  law  as  estoppel,  it  enters  into 
the  doctrine  of  laches,  reducing  the  period 
of  time  which  would  otherwise  be  necessary 
to  bar  the  right  or  remedy.  Even  when  the 
rights  of  third  parties  have  not  intervened^ 
circumstances  and  conditions  often  become  so 
changed  as  to  make  it  inequitable  and  un- 
just to  allow  the  plaintiff  to  avail  himself  of 
rights  and  remedies  fully  known  to  him 
which  he  has  neglected  to  assert  Thus,  if 
one  who  has,  by  mistake  or  .fraud,  obtained 
property  of  which  Jtie  could  be  deprived  by 
the  establishment  of  the  fraud  or  mistake, 
be  permitted  to  hold  it  for  a  long  period  of 
time,  until  it  has  greatly  increased  in  value, 
or  he  has  made  expensive  improvements  up- 
on it,  these  circumstances  will  shorten  the 
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period  of  time  necessary  to  constitate  laches. 
Glsh  V.  Jamison,  96  Va,  312,  31  S.  B.  521 ; 
CJonnely  v.  Rue,  148  111.  207,  35  N.  B.  824; 
Horr  V.  French,  99  Iowa,  73,  68  N.  W.  581; 
18  Am.  &  Eng.  Ency.  Law,  102.  So  If  an  In- 
jured party  delay  proceedings  until  the  al- 
leged wrongdoer  Is  placed  at  a  great  dis- 
advantage by  reason  of  the  death  of  wit- 
nesses. Again,  If  the  circumstances  are 
such  as  to  show  intention  on  the  part  of  the 
complainant  to  reserve  to  himself  a  right 
of  election  to  affirm  or  repudiate  a  contract, 
according  to  the  event  thereof,  and  this  delay 
Is  attributable  to  nothing  other  than  a  de- 
sire to  await  the  event  and  repudiate  It,  If 
It  turn  out  to  be  a  bad  contract,  and  claim 
the  benefit  of  It,  If  it  turn  out  to  be  a  good 
one,  equity  will  not  lend  him  any  aid.  Booten 
V.  Scheffer,  21  Grat  474,  497;  Anthony  v. 
Leftwlch,  3  Rand.  238;  Qish  v.  Jamison,  96 
Va.  312,  31  S.  E.  521;  WUlard  v.  Tayloe,  8 
Wall.  557,  19  L.  Ed,  501. 

A  court  of  equity  Is  a  court  of  conscience 
and  will  not  tolerate  unfairness,  Inequitable 
conduct,  or  corruption  in  a  complainant, 
however  strong  and  clear  his  equitable  right 
against  the  other  party.  He  must  come  to 
her  door  with  clean  hands,  respecting  the. 
matter  In  controversy.  There  is  a  vast  dif- 
ference, too,  l)etween  the  status  of  one  who 
has  received  nothing  for  that  with  which  he 
has  parted,  and  as  to  whom  the  transaction 
was  wholly  fraudulent,  and  that  of  a  man 
who  has  made  a  contract  by  which  he  has 
not  only  parted  with  something,  but  received 
something  in  exchange,  and  In  which  the 
iraud  operated  only  partially,  reaching  the 
substance  to  be  sure,  but  not  constituting  the 
basis  of  the  entire  transaction.  In  the  latter 
class  of  cases,  the  principle  of  election  oper- 
ates more  widely.  There  Is  a  voidable  con- 
tract, not  one  wholly  and  absolutely  void, 
while  in  the  former.  If  the  transaction  be 
not  absolutely  void,  courts  see  less  reason 
for  the  application  of  the  doctrine  of  elec- 
tion. When  the  fraud  is  a  mere  incident  of 
the  contract,  equity  gives  a  right  of  rescis- 
sion of  which  the  party  must  avail  himself 
promptly.  On  the  other  hand,  the  want  of 
any  consideration  or  advantage.  Inuring  to 
the  Injured  party.  Is  a  circumstance  arguing 
strongly  against  the  view  of  a  fast  and  loose 
policy  on  his  part;  and,  in  such  case,  if  the 
rights  of  no  third  parties  have  Intervened, 
and  the  lapse  of  time  has  been  comparatively 
short,  and  the  defendant  has  not  been  put  at 
any  serious  disadvantage  in  respect  to  his 
evidence,  the  element  of  estoppel  does  not 
enter  into  the  case,  and  It  becomes  largely  a 
question  as  to  whether  the  complainant  In- 
tended to  abandon  his  right  and  led  the  de- 
fendant to  believe  he  had  done  so.  In  the 
.  case  of  a  mere  fraud,  the  question  is  one  of 
pure  waiver  or  abandonihent  of  a  right,  not 
of  election  to  stand  by  a  voidable  contract 
It  must  be  apparent  from  the  great  variety 
of  circumstances  which  the  courts  must  con- 
sider In  determining  what  amounts  to  laches, 


tn  the  numerous  cases  decided,  that  no  gen- 
eral rule  respecting  the  lapse  of  time  has 
been,  or  could  have  been,  fixed.  Some  com- 
plainants are  held  to  have  been  barred  by 
the  lapse  of  only  a  few  months.  Sleveklng  v. 
liitssler,  31  Ind.  13.  Others  have  been  a^ 
lowed  to  sue  after  the  flight  of  many  years 
Aylett  V.  King,  11  Leigh,  486;  Jameson  r. 
Rixey,  94  Va.  342,  26  S.  E.  861,  64  Am.  St. 
Rep.  726.  And  still  others  have  been  ad- 
mitted and  rejected,  practically  without  ref- 
erence to  time  between  these  two  extremes, 
according  to  the  peculiar  circumstances  of 
each  case. 

Here,  according  to  the  allegations  of  the 
bill,  the  plaintiff  received  nothing  for  the 
right  given  up  by  the  deed,  and  as  to  him 
it  was  wholly  and  absolutely  fraudulent.  No 
third  parties  have  acquired  rights  in  any  con- 
siderable portion  of  the  property,  and,  in  so 
far  as  they  have,  the  property  has  been 
severed  and  cut  off  by  conveyances,  and  as 
to  it  the  plaintiff  asks  no  relief.  Nor  does 
it  appear  that  the  defendant  is  placed  at 
any  disadvantage  in  respect  to  his  evidence. 
All  the  witnesses  to  the  alleged  agreement, 
relating  specifically  to  this  transaction,  him- 
self and  his  wife,  are  still  living,  and  their 
testimony  has  l>een  taken.  His  mother,  one 
of  the  grantors  in  the  deed.  Is  dead,  it  is 
true,  but  it  is  not  claimed  that  the  conversa- 
tion took  place  in  her  presence.  On  the  con- 
trary, it  clearly  appears  to  have  taken  place 
elsewhere.  Hence  we  do  not  perceive  any 
injury  or  prejudice  resulting  to  the  defend- 
ant from  the  slight  delay  complained  of, 
and  nothing  in  the  case  calls  for  the  applica- 
tion of  any  rule  of  laches.  This  being  true, 
it  is  wholly  immaterial  that  the  complainant 
deferred  action  on  the  advice  of  counsel,  or 
from  ignorance  of  law.  In  the  absence  of 
any  circumstance  rendering  the  delay  Inex- 
cusable, such  advice,  though  erroneous,  or 
ignorance,  if  there  was  any,  would  strengthen 
the  position  of  the  Injured  party.  Berry  v. 
Wiedman,  40  W.  Va.  41,  20  S.  E.  817,  52  Am. 
St.  Rep.  866;  Cranmer  v.  McSwords,  24  W. 
Va.  595.  In  the  case  last  mentioned,  this 
court  held  as  follows:  "While  Ignorance  of 
law  will  not  prevent  the  operation  of  the  stat- 
ute of  limitations,  the  rule  Is  different  In 
equity,  a  court  of  conscience.  In  such  court 
moral  as  well  as  legal  grounds  may  be  con- 
sidered, and  a  satisfactory  moral  excuse  may 
be  entertained,  although  It  resulted  from  ig- 
norance of  law."  It  may  be  that  the  delay 
has  been  long  enough  to  raise  a  presumption 
of  abandonment  or  acquiescence,  and  so  ne> 
cessitate  averment  of  matter  excusing  the  de- 
lay or  rebutting  the  presumption;  but  the 
circumstances  here  disclosed  satisfy  the  court 
that  the  delay  was  due  to  something  other 
than  an  acquiescence  in  the  matter  complain- 
ed of,  or  a  desire  to  relinquish  the  right  of 
repudiation.  Berry  v.  Wiedman,  40  W.  Va. 
36,  20  S.  E.  817,  52  Am.  St.  Rep.  866;  James 
River,  etc.,  Co.  v.  Llttlejohn,  18  Grat.  53; 
Mayo  V.  Carrington,  19  Grat  74;    Irvine  t. 
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Greever,  32  Grat  411;  Baker  ▼.  Morris,  10 
Leigh,  284;  Com.  ▼.  Lilly,  1  Leigh,  525.  Out 
conclusion,  based  upon  the  principles  and 
facts  stated  in  the  bill.  Is  that  the  demurrer 
was  properly  overruled;  and  it  will  further 
aiq;)ear  from  the  facts  developed  by  the  an- 
swer and  evidence  on  the  final  hearing  that 
they  do  not  bring  the  case  within  the  prin- 
ciples governing  laches,  wherefore  the  decree 
cannot  be  reversed  on  that  ground,  either  for 
defect  In  the  bill  or  on  the  merits,  and  fur- 
ther discussion  of  this  phase  of  the  case 
will  be  unnecessary. 

The  inquiry  as  to  whether  the  deed  was 
fraudulently  procured  involves  the  considera- 
tion of  many  facts  and  circumstances  not 
seriously  controverted,  and  the  evidence  re- 
lating to  many  others  as  to  which  there  is 
controversy;  and  the  case  involves  practi- 
cally the  history  of  the  plalntiflP  and  his  fam- 
ily. Prior  to  1858,  he  was  a  widower  hav- 
ing certain  children.  In  the  year  1858,  he 
married  Eliza  Butcher,  a  daughter  of  Jacob 
Butcher,  and  by  her  there  was  born  to  him 
one  child,  a  son,  the  defendant,  Thomas  W. 
Hale,  about  the  year  1859.  In  July,  1876, 
7acob  Butcher  died,  leaving  as  his  heirs 
Eliza  Hale,  wife  of  the  plaintiff,  and  two 
grandsons,  E.  M.  Vandervort  and  J.  S.  Van- 
dervort,  children  of  his  daughter  Nancy,  who 
had  married  James  G.  Vandervort  and  died 
prior  to  the  date  of  the  death  of  her  father. 
Jacob  Butcher  owned  a  considerable  estate 
and  died  ifitestate.  Just  how  much  personal 
estate  he  left  in  the  form  of  money,  notes, 
and  bonds  is  not  very  clearly  shown,  nor 
does  it  appear  how  much  other  personal  prop- 
erty he  had;  but  he  seems  to  have  had  be- 
tween $2,000  and  $3,000  in  money  and  securi- 
ties. On  his  decease,  the  wife  of  the  plaintiff, 
Eliza  Hale,  was  appointed  administratrix, 
and  the  estate  was  not  settled  up  for  a  period 
of  about  five  years.  On  the  settlement,  It 
seems  that  Mrs.  Hale  was  indebted  to  the 
Vandervort  grandchildren  in  a  small  sum 
which  she  paid  out  of  money  derived  from 
the  sale  of  some  of  her  land.  As  to  this 
personal  estate,  there  is  great  controversy 
and  conflict  between  the  plaintiff  and  defend- 
ant The  former  denied  that  he  had  ever  re- 
ceived or  used  any  money  from  his  wife's 
estate,  other  than  that  which  he  expended  on 
her  property  in  the  erection  of  buildings,  and 
the  latter  charges  that  he  used,  or  attempted 
to  use,  in  his  own  business  practically  all  of 
her  personal  estate.  In  fact,  be  charges  that 
his  father,  by  improper  and  covetous  Inter- 
ference with  his  wife's  portion  of  the  Butch- 
er estate,  delayed  the  settlement  thereof, 
which  could  have  been  made  within  a  year; 
there  being  no  Indebtedness  to  pay  for  a  peri- 
od of  about  five  years.  At  the  time  of  the 
death  of  the  grandfather,  the  defendant  was 
about  16  years  old,  and  he  claims  that  he 
then,  and  from  that  time  forward,  resisted 
his  father's  interference  with  his  mother's 
estate.  He,  together  with  one  of  the  Van- 
dervort boys,  gathered  up  the  papers,  notes, 


and  securities  of  the  grandfather  and  deposit- 
ed them  in  a  certain  bank  for  safe-keeping, 
for  which  act  his  father  punished  him  severe- 
ly. On  the  contrary,  the  plaintiff  says  he 
punished  his  son  not  for  taking  the  papers, 
but  for  his  disobedience  in  doing  sp;  he  hav- 
ing forbidden  his  meddling  or  interfering  with 
them  on  account  of  his  youth  and  inexpe- 
rience and  his  permitting  the  other  boy  to 
handle  them.  Fro^i  this  time  forward,  as 
appears  from  the  evidence  of  both  parties, 
there  was  an  estrangement  between  father 
and  son,  and,  at  times,  the  deepest  bitterness 
and  hatred  existed  between  them.  Disin- 
terested witnesses  testify  to  expressions  of 
mutual  contempt,  bitterness,  and  hatred  of 
each  other,  and  the  son  is  charged  with  hav- 
ing applied  to  his  father,  not  only  bitter  and 
vituperative,  but  profane,  epithets.  Notwith- 
standing all  this,  they  continued  to  reside 
together  in  the  house  built  by  the  plaintiff  on 
his  wife's  farm,  and  a  good  many  years  ago 
the  son  married,  and  brought  his  wife  there, 
where  all  continued  to  live  until  after  the 
date  of  the  deed  in  question  and  the  death  of 
Mrs.  Hale,  wife  of  the  plaintiff  and  mother  of 
the  defendant. 

The  plaintiff  had  been  an  active,  business 
man  all  his  life.  For  some  years  prior  to 
the  War,  he  had  been  engaged  in  the  manu- 
facture of  hats,  boots,  and  shoes  and  cloth- 
ing, and  in  the  manufacture  of  brick  and  the 
construction  of  buildings.  During  the  war 
he  was  engaged,  among  other  things,  in  the 
mercantile  business,  and  claims  that,  at  that 
time,  he  had  accumulated  about  $28,000,  of 
practically  all  of  which  he  was  deprived  by 
the  raids  of  three  successive  armies  Into  the 
town  of  Weston.  He  attempted  to  retrieve 
his  fortunes  by  engaging  mpre  extensively  in 
in  the  business  of  contracting  and  erecting 
buildings.  He  claims  to  have  been  successful 
and  made  money  In  this  way  until  about  the 
year  1887,  when  he  took  a  contract,  under 
disadvantageous  conditions,  for  the  building 
of  a  courthouse  and  jail  in  Weston  in  which 
he  failed.  Though  he  claims  not  to  have  been 
greatly  indebted  at  this  time,  it  is  apparent 
from  his  testimony,  as  well  as  from  that  of 
the  defendant,  that  he  was  thereby  reduced 
to  very  straitened  circumstances.  He  did 
not  make  an  assignment,  but  practically  all 
of  his  property  was  swept  away  without 
satisfying  all  his  debts,  but  he  nevefthelesB 
seems  to  have  continued  in  business'  as  a 
butcher  and  to  have  carried  on  a  little  busi- 
ness in  fresh  meats,  and  claims  that  he  now 
owes  practically  nothing.  He  says  himself 
that,  at  about  this  time,  the  taxes  on  his 
wife's  property  as  well  as  his  own  were  In 
arrears,  and  charges  that  his  son  caused  the 
officers  to  sacrifice,  for  a  mere  pittance,  prac- 
tically all  the  property  he  had,  and  so  crlpplf 
him  in  his  business  and  prevent  the  payment 
Of  a  portion  of  his  debts.  The  defendant  ad- 
mits the  sale  of  a  portion  of  his  father's  prop- 
erty for  this  purpose,  but  denies  that  it  was 
sacrificed,  and  also  that  it  Was  of  the  ex. 
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tent  and  value  claimed  by  tbe  plaintiff.  By 
the  admission  of  the  plaintiff,  as  well  as  the 
claim  of  the  defendant,  the  former  had  little 
to  do  with  the  wife's  property  from  and  after 
the  date  of  the  misfortune  that  overtook  him, 
in  consequence  of  his  having  contracted  to 
build  the  courthouse  and  jail.  Her  business 
was  conducted  by  the  defendant,  with  whom 
she  advised,  and  upon  whose  advice  she  act- 
ed. She  had  obtained  from  her  father's  es- 
tate a  tract  of  about  90  acres  of  land,  which, 
by  reason  of  Its  proximity  to  the  town  of 
Weston,  has  become  very  valuable,  and  is 
now  within  the  corporate  limits  of  the  town. 
Plaintiff  claims  that  it  is  now  worth  about 
$75,000,  and  that  the  annual  Income  from  it 
would  amount  to  $2,500  or  $3,000.  But  for 
this  deed,  he  would  now  have  a  life  estate  by 
the  curtesy  in  all  of  said  property  that  has 
not  been  sold. 

Some  years  ago,  Mrs.  Hale  had  a  portion 
of  the  property,  if  not  all  of  it,  laid  off  into 
town  lots,  and  had*  prior  to  the  date  of  the 
deed  In  question,  conveyed  a  great  many  of 
these  lots  to  numerous  persons.  The  defend- 
ant, having  entered  upon  the  profession  of 
law,  was  intrusted  by  her  with  the  prepara- 
tion of  all  deeds  and  contracts  relating  to  the 
leasing  and  sale  of  these  lots.  The  plaintiff, 
of  course,  joined  In  all  the  deeds  and  con- 
tracts, but  the  defendant  says  he  did  -so  re- 
luctantly and  was  contrary  about  it,  where- 
fore It  became  necessary  for  him,  in  each 
Instance,  to  go  to  his  father  In  advance  of 
the  preparation  of  the  deed  or  contract,  and 
explain  to  him  the  prc^osed  sale  or  lease  and 
obtain  his  agreement  to  join  his  wife  in  the 
execution  thereof.  The  plaintiff,  on  the  other 
hand,  denies  his  unwillingness  at  any  time 
to  execute  such  deeds,  and  says  it  was  the 
practice  for  his  son  to  prepare  them  and 
bring  them  to  him  in  his  meat  shop  or  about 
the  stable,  or  wherever  he  happened  to  be, 
and  obtain  his  signature  upon  the  mere 
statement  of  the  son  as  to  what  was  convey- 
ed and  to  whom.  He  says  it  was  not  his 
practice  to  read  these  deeds,  either  at  the 
time  of  signing  them  or  at  the  time  of  ac- 
knowledgment The  son  swears  that  the 
father  always  read  them  or  heard  them  read, 
either  by  him  or  the  officer  beforje  whom  they 
were  acknowledged,  and  sometimes  by  both. 
On  the  4tb  day  of  August,  1902,  two  deeds 
were  executed  by  the  plaintiff  and  his  wife, 
by  one  of  which  a  small  lot  was  conveyed  to 
Hale  Sherrard,  a  grandson  of  the  plaintiff, 
a  child  of  a  daughter  by  his  first  wife,  for 
the  recited  consideration  of  $600,  which  it  is 
admitted  was  not  paid  nor  intended  to  be 
paid.  By  the  other  deed,  all  the  residue  of 
the  property  of  Mrs.  Hale  was  conveyed  to 
the  defendant,  Thomas  W.  Hale,  her  son. 
Plaintiff  says  the  defendant  obtained  his 
signature  to,  and  the  acknowledgment  of,  this 
last  deed,  by  which.  If  valid,  he  relinquished, 
his  contingent  life  estate  in  all  of  his  wife's 
property,  by  representing  that  it  was  a  deed 
conveying  a  small  lot  to  somebody.    He  de- 


nies that  he  read  either  of  the  deeds,  and 
says  the  defendant  brought  them  to  him 
outside  of  his  place  of  business  away  from 
his  room,  together  with  pen  and  ink,  and  bo 
obtained  his  signature,  and  that  the  officer 
who  took  his  acknowledgment  did  not  read 
either  of  them  to  him,  and  that  about  a  year 
and  a  half  afterwards  he  learned  from  his 
grandson.  Hale  Sherrard,  the  report  or  ru- 
mor that  such  a  deed  was  on  record  in  the 
clerk's  office  of  the  county  court  of  the  coun- 
ty, to  which  place  he  immediately  went  and 
found  the  deed.  He  denies  that  the  matter 
of  such  a  conveyance  was  ever  mentioned  or 
intimated  to  him  by  the  defendant  or  any 
one  else.  The  defendant,  however,  claims 
this  conveyance  was  a  matter  of  deliberate 
and  solemn  agreement  entered  into  before 
the  deed  was  executed,  and  that  his  father's 
assent  was  obtained  by  the  agreement  of  his 
mother  to  convey  to  Hale  Sherrard,  a  grand- 
son of  the  father,  but  not  related  to  Mrs. 
Hale  by  blood,  a  small  lot,  of  which  mention 
has  been  made.  This  grandson,  a  young 
married  man  at  the  time,  was  a  favorite  of 
the  plaintiff,  who  had  gone  to  Pennsylvania 
and  there  married  and  was  not  doing  well, 
and  had  been  brought  by  the  plaintiff  to 
Weston  in  the  hope  of  bettering  his  condition 
by  taking  him  into  the  meat  business  as  a 
partner  and  providing  liim  a  home.  Plain- 
tiff admits  that  he  applied  to  his  wife  for  the 
conveyance  of  this  lot,  and  says  she  willingly 
assented,  saying  it  was  no  more  than  right 
and  just,  inasmuch  as  she  had  already  con- 
veyed to  Hale  Sberrard's  sister  another  lot 
of  like  kind  and  value.  He  denies  that  she 
required  of  him,  in  consideration  of  this  con- 
veyance to  his  grandson,  the  relinquislmient 
of  his  interest  in  the  balance  of  her  estate. 
The  defendant  claims  the  negotiations  were 
conducted  through  him;  that  it  was  arranged 
that  he  was  to  see  his  mother  about  It  and 
communicate  to  the  plaintiff,  at  the  room 
of  the  defendant  In  the  residence  of  the  par- 
ties on  the  morning  of  Sunday,  August  3, 
1902,  his  mother's  decision  respecting  the 
matter;  and  that  he  had  prearranged  with 
his  wife,  Minnie  E.  Hale,  that  she  should  be 
present  and  hear  the  conversation.  Both  be 
and  bis  wife  swear  that  the  plaintiff  appeared 
on  that  Sunday  morning,  and  was  Informed 
that  Mrs.  Hale  would  convey  the  lot  to  Hale 
Sherrard,  if  the  plaintiff  would  join  her  in 
the  conveyance  of  the  residue  of  her  prop- 
erty to  the  defendant;  the  plaintiff,  liow- 
ever,  to  keep  his  room  la  the  residence  and 
remain  there  for  the  balance  of  his  lifetime 
as  he  had  previously  kept  and  used  it.  They 
say  his  response  to  this  proposition  was  "All 
right,  that  suits  me  first  rate,  for  I  am  will- 
ing to  do  anything  at  all  to  relieve  Haley 
in  his  distressed  condition."  All  of  this  is 
denied  specifically  and  absolutely  by  the 
plaintiff. 

Certain  circumstances  are  relied  upon  as 
confirming  the  testimony  of  the  plaintiff  and 
condemning  that  of  the  defendant.     One  of 
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these  Is  the  improbability  that  the  complain- 
ant,  a  man  well  advanced  In  years,  but  strong 
and  bearty,  knowing  his  wife,  who  had  been 
for  years  an  iQyalid'and  was  then  in  a  very 
enfeebled  condition,  would  very  probably  die 
in  a  short  time,  leaving  to  him  a  life  estate 
in  this  valuable  property,  for  his  sui^ort  in 
his  declining  years,  would  thus  deliberately 
give  away  to  a  son  whom  be  detested  and 
had  despised  for  years  his  interest  in  the 
property.  The  advantage  inuring  to  the  fa- 
vorite grandson  is  set  up  in  opposition  to 
this  argument,  but  the  inadequacy  of  the 
inducement  is  replied;  tlie  value  of  the  lot 
not  amounting  to  more  in  value  than  one 
month's  rental  value  of  the  property  parted 
with.  A  year  or  more  after  the  date  of  the 
deed,  the  plaintifF  sued  one  Dr.  Nichol  for  the 
rent  of  a  stable  which  stood  on  the  wife's 
premises  near  the  house,  and,  to  meet  the 
objection  that  the  property  for  the  rental  of 
which  the  action  liad  been  brought  was  that 
of  Mrs.  Hale,  and  not  of  the  plaintiff,  he  ob- 
tained from  bis  wife  a  written  instrument, 
declaring  the  stable  to  be  his,  which  instru- 
ment was  read  in  the  presence  of  the  defend- ' 
ant,  who  was  participating  in  the  trial,  and 
who  did  not  then  mention  the  deed  of  Au- 
gust 4,  1902,  or  intimate  that  the  title  of  the 
property  was  in  him,  and  was  then  filed  as 
evidence  in  the  case,  and  judgment  for  the 
rent  was  recovered.  The  clerk  of  the  county 
court  says  Hale  came  and  asked  permission 
to  see  if  there  was  a  deed  on  record,  such 
as  the  one  in  controvcn^,  stating  that  he  had 
heard  there  was,  and  that  he  showed,  it  to 
him.  These  are  practically  all  of  the  prin- 
cipal facts  and  circumstances  that  it  is  nec- 
essary to  consider  in  reviewing  the  action  of 
the  trial  court  Of  course,  there  is  a  mass  of 
conflicting  testimony  and  a  great  many  ad- 
ditional facts  of  minor  importance  which  it 
would  be  impossible  to  set  out  here  in  detail. 
Considerable  argument  against  the  decree 
is  predicated  upon  the  view  that  a  grantor, 
who  has  signed  a  deed  without  having  read 
it,  is  guilty  of  negligence  so  gross  as  to  estop 
him  from  setting  up  his  ignorance  of  its  con- 
tents in  avoidance  thereof.  Ferrell  v.  Fer- 
rell,  53  W.  Va.  515,  44  S.  B.  187;  Fulton  v. 
Messenger,  61  W.  Va.  477,  56  S.  B.  830.  Mere 
ignorance  of  the  contents  of  an  instrument, 
without  more,  would  not  suffice  to  open  the 
doors  of  a  court  of  equity,  or  sustain  or  de- 
feat an  action  at  law.  It  would  amount 
merely  to  a  complaint  against  one's  self.  It 
imputes  no  misconduct  or  wrong  to  any  one 
else.  If  a  man  sees  fit  to  give  away  his  mon- 
ey or  property,  or  throw  it  away,  or  aban- 
don it  to  the  world  at  large,  both  law  and 
equity  accord  him  the  privilege  of  so  do- 
ing. The  reckless  or  negligent  execution  of  a 
deed  or  other  paper,  without  knowledge  of 
its  contents,  is  an  act  of  a  similar  kind.  The 
court  cannot,  in  such  case,  be  asked  to  lay 
its  hand  upon  any  person  and  comi]l&l  him  to 
right  a  wrong  done  by  him,  for  there  is  no 
wrongdoer.    The  acceptance  of  the  benefit  of 


a  reckless  act  is  no  wrong  in  the  acceptor. 
Courts  often  grant  men  relief  from  their  mis- 
takes, but  never  from  their  deliberate  acts, 
doue  with  full  knowledge  of  the  facts. 

But  to  say  a  man  can  never  avoid  bis  deed, 
merely  because  he  signed  and  delivered  it 
without  having  read  it,  would  be  greatly 
variant  from  the  law.  Kerr  on  Fraud  & 
Mistake,  388,  380;  Boyce  v.  Grundy,  3  Pet. 
210,  7  L.  Ed.  655;  Holbrook  v.  Burt,  22  Pick. 
(Mass.)  346;  Ourlett  v.  Newman,  30  W.  Va. 
182,  3  S.  B.  578.  Circumstances  often  Justify 
such  action,  even  when  there  is  no  fldu^^iary 
relationship  between  the  parties  and  they 
stand  on  an  equal  footing.  There  may  be 
no  such  relation,  and  yet  confidence  reposed 
on  the  one  side  and  abused  on  the  other,  as 
in  the  case  of  a  verbal  agreement,  which  one 
party  relies  upon  the  other  to  reduce  to  writ- 
ing. If  the  latter  takes  upon  himself  that 
duty,  and,  in  the  pretended  performance 
thereof,  writes  an  entirely  different  agree- 
ment and  obtains  the  other's  signature  there- 
to, representing  that  it  Is  the  verbal  agree- 
ment reduced  to  writing, 'either  by  expressly 
saying  it  Is,  or  by  representing  it  as  such, 
the  failure  to  read  it  constitutes  no  estoppel. 
Medley  v.  Insurance  Co.,  55  W.  Va.  342,  47 
S.  B.  101,  syl.  3;  Shepherd  v.  Henderson,  3 
Grat.  367;  Pulaski  Iron  Co.  v.  Palmer,  89 
Va.  '384,  16  S.  B.  275.  Though  this  illustra- 
tion does  not,  in  its  circumstances,  corres- 
pond with  the  case  in  hand,  it  declares  the 
principle  upon  which  the  bill  is  founded.  It 
says  that,  in  previously  signing  deeds,  upon 
the  mere  representation  as  to  -  what  was 
thereby  conveyed,  as  a  matter  of  convenience, 
in  effecting  the  sale  of  numerous  lots,  deeds 
for  which  had  been  prepared  by  the  defend- 
ant, a  relationship  and  condition  or  method 
of  transacting  business  had  been  establish- 
ed which  Justified  the  plaintiff  In  assuming 
that  the  defendant  was  presenting  to  him  for 
signature  a  deed  conveying  only  a  lot  or 
small  portion  of  his  wife's  property,  as  he 
had  been  in  the  habit  of  doing  for  some 
years,  and  in  relying  iH>on  the  express  rep- 
resentation made  at  the  time  that  the  deed 
in  question  was  such  a  deed.  No  rule,  pre- 
scribing all  the  conditions  under  which  courts 
may  set  aside  deeds  for  fraud  in  the  pro- 
curement thereof,  can*  be  formulated.  The 
conditions  and  circumstances  attending  the 
execution  of  the  millions  of  such  instruments 
in  use  are  so  different  that  no  one  rule  can 
take  them  all  in.  Fraud  assumes  so  many 
different  hues  and  forms  that  courts  are  com- 
pelled to  content  themselves  with  compara- 
tively a  few  general  rules  for  its  discovery 
and  defeat,  and  allow  the  facts  and  circum- 
stances peculiar  to  each  case  to  bear  heavi- 
ly on  the  conscience  and  Judgment  of  the 
court  or  Jury  in  determining  its  presence  or 
absence.  Generally,  however,  this  latitude 
affects  the  probative  force  of  the  circum- 
stances, rather  than  the  relationship  of  the 
parties.  The  parties  always  stand  either  at 
arm's  length  on  an  equal  footing,  or  in  some 
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8<^  ot  confidential  relation,  and  tiiat  need 
not  be,  and  is  not,  always  a  trust  or  fidu- 
ciary relation  in  the  full  sense  ot  the  term. 

That  the  defendant  here  did  not  sustain 
a  trust  relation  to  the  plaintiff,  such  as  pre- 
vented his  taking  from  the  latter  a  binding 
and  indefeasible  conveyance,  Is  asserted  by 
Curlett  V.  Newman,  30  W.  Va.  182,  3  S.  B. 
578.  If  he  had,  the  deed  would  be  voidable 
at  the  option  of  the  grantor:  Lane  v.  Black, 
21  W,  Va.  617.  Though  he  was  not  an  agent 
having  power  and  authority  to  convey  the 
land/  he  was  Intrusted  with  the  preparation 
of  deeds,  for  both  the  plaintiff  and  his  wife, 
and  the  case  would  not  fall  within  the  rule 
declared  by  Lane  v.  Black.  He  assumed  a 
duty,  responsibility,  and  relationship,  which 
not  only  Justified,  but  necessitated,  reliance 
to  a  very  considerable  extent  upon  his  hon- 
esty, fairness,  and  good  faith  toward  the 
plaintiff.  It  is,  at  least,  a  circumstance  suf- 
ficient to  repel  the  charge  of  negligence,  if  it 
appear  that  the  deed  in  question  was  not 
contemplated  or  intended,  for  it  afforded  an 
opportunity  to  obtain  such  a  deed  by  abuse 
of  the  confidence  reposed. 

But  if  It  be  conceded  that  there  was  no 
agency,  in  any  sense,  and  admitted  on  the 
other  hand  that  the  facts  are  as  they  ap- 
pear from  the  plaintiff's  bill  and  evidence, 
they  put  the  defendant  in  a  position  which 
made  it  his  duty,  in  fairness  and  Justice  to 
the  plaintiff,  to  disclose  to  him  the  nature 
and  contents  of  this  deed.  The  latter  had 
the  right  to  rely  upon  the  course  and  method 
of  dealing,  With  reference  to  this  land,  which 
had  been  established  between  them  and  ob- 
served for  several  years.  There  is  a  vast 
difference  between  presenting  a  deed  con- 
veying a  single  town  lot  or  several  town  lots 
out  of  a  large  tract  of  land,  for  the  relin- 
quishment of  a  contingent  estate  therein, 
and  a  deed. calling  for  the  relinquishment 
of  such  estate  in  the  entire  tract  of  90  acres. 
The  nature  and  extent  of  the  previous  trans- 
actions, most  of  which  were  conveyances  to 
strangers  and  of  small  town  lots,  were  such 
in  their  very  nature  and  so  numerous  as 
necessarily  to  lead  the  plaintiff  to  expect  and 
look  for  deeds  of  that  character  and  no  oth- 
er. He  knew  his  wife  was  disposing  of  small 
lots,  but  still  retaining  the  bulk  of  her  es- 
tate, and  th^re  was  nothing  in  this  to  indi- 
cate intention  to  dispose  of  all  of  it  by  a  sin- 
gle conveyance,  nor  to  give  it  away  instead 
of  selling  It  Under  such  conditions,  it  was 
inequitable  and  unjust,  and  in  the  nature 
of  a  trick  or  device,  to  present  to  him  for 
execution  a  deed  conveying  to  the  man  who 
prepared  it,  and  who  had  prepared  all  the 
others,  the  entire  tract  of  land,  as  a  gift 

In  view  of  the  great  conflict  in  the  evi- 
dence, and  our  inability  to  see  that  the  find- 
ing of  the  court  below  is  contrary  to  the 
weight  and  preponderance  thereof,  it  must 
be  allowed  to  stand.  It  may  well  be  regard- 
ed as  proven  that  the  plaintiff  took  very  lit- 
tle  Interest   in,   and   manifested  very   littie 


concern  about,  the  conveyances  of  the  nu- 
merous small  lots  in  which  he  Joined  prior 
to  the  execution  of  the  deed  in  question, 
wherefore  it  is  quite  probable  that  he  was 
not  in  the  habit  of  reading  the  deeds,  and 
did,  as  he  states,  execute  them  wherever  he 
happened  to  be  found,  without  reading  them 
and  on  the  representation  of  the  defendant 
as  to  their  contents.  He  appears  to  have 
been  a  very  active  and  industrious  man,  and 
to  have  devoted  almost  every  hour  of  every 
day  to  his  business,  Just  such  a  man  as 
would  likely  not  have  given  himself  much 
concern  al)out  a  matter  In  which  he  had  no 
interest,  or  his  interest  in  which  he  bad  de- 
termined to  release.  His  wife  had  a  consid- 
erable estate,  from  the  management  and  con- 
trol of  which  she  had  excluded  him  and  a 
portion  of  which  she  could  convert  into  per- 
sonal property  by  advantageous  sales.  That 
was  her  business,  not  his.  All  he  was  called 
upon  to  determine  was  whether  he  would 
Join  her  in  the  deeds.  He  got  none  of  the 
money,  except  possibly  a  few  small  amounts 
given  or  loaned  to  him  by  the  defendant,  who 
says  his  mother  gave  him  all,  or  about  all, 
of  the  purchase  money.  Even  if  he  had  sup- 
posed his  wife  was  merely  changing  the  char- 
acter of  her  holdings  from  real  estate  to  per- 
sonal property,  and  not  shifting  It  into  the 
hands  of  the  son,  it  was  still  her  business. 
He  was  not  entitled  to  receive,  at  that  time, 
a  dollar  of  the  purchase  money.  Why  should 
he  have  exercised  great  care,  unless  he  fear- 
ed fraud  and  impositloh  on  the  part  of  the 
wife  or  son  or  both?  He  was  neither  asked 
nor  permitted  to  do  more  than  execute  the 
deeds.  All  the  balance  was  Intrusted  to  the 
son,  and  how  natural  it  !s.  when  transactions 
are  effected  by  the  separate  actions  of  sev- 
eral persons,  for  each  to  assume  that  the  oth- 
ers have  performed  their  parts  properly,  and 
stop  with  the  performance  of  his  own?  Be- 
sides, the  defendant  himself  says  his  father 
was  always  informed  as  to  what  the  deed 
would  convey  before  it  was  prepared,  a  cir- 
cumstance, if  true,  strongly  arguing  that  It 
was  not  the  habit  of  the  plaintiff  to  read  the 
deeds.  Are  we  to  assume  that  he  feared  or 
had  any  reason  to  fear  that  both  his  wife 
and  son  would  defraud  him,  or  that  the 
son  would  attempt  to  defraud  both?  It  Is 
also  highly  improbable  that,  in  view  of  the 
approaching  death  of  his  wife,  she  being 
feeble  at  the  time  and  having  been  an  in- 
valid for  many  years,  he  would  relinquish 
his  life  estate  in  her  pr(^)erty  upon  no  in- 
ducement other  than  the  conveyance  of  a 
small  town  lot  to  a  grandson.  It  is  urged 
that  these  two  deeds  must  be  read  together 
as  constituting  a  single  contract,  and  the  one 
regarded  as  the  consideration  for  the  other. 
They  are  not  such  in  any  legal  sense.  A 
deed  made  to  Sherrard  Hale  was  not  a  con- 
sideration moving  to  P.  M.  Hale  for  the  con- 
veyance made  to  T.  W.  Hale.  It  could  have 
been  nothing  more  than  a  fact  or  circum- 
stance which  might  have  induced  him  to  exe- 
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cute  the  other  deed.  In  so  far  as  it  was  valu- 
able, it  went  to  a  third  party,  not  to  him. 

No  time  need  be  consumed  in  the  settle- 
ment of  this  question,  for  the  argument  as- 
sumes the  truth  of  the  defendant's  evidence 
and  the  falsehood  of  that  of  the  plaintiff. 
The  latter's  casa  as  made  by  the  bill  and 
his  evidence,  is  that  the  conveyance  in  ques- 
tion never  was  agreed  upon  nor  intended. 
He  assails  the  deed  as  a  rank  and  ammiti- 
gated  fraud,  utterly  precluding  any  consider- 
ation; and  the  existence  of  the  two  deeds  in 
point  of  date,  a  mere  circumstance  which 
may  be  said  to  argue  something  in  support 
of  the  defendant's  contention,  is  not  conclu- 
sive. It  is  relied  upon  by  one  party  as  hav- 
ing been  seized  upon  by  the  other  as  the  op- 
portune occasion  and  time  for  the  commission 
of  a  fraud,  and  by  the  other  as  the  consid- 
eration for  the  alleged  fraudulent  deed.  As 
to  which  of  these  contentions  shall  prevail, 
it  depends  upon  the  ultimate  finding,  Involv- 
ing the  consideration  of  all  the  evidence. 

The  direct,  positive  testimony  of  the  de- 
fendant and  his  wife  to  the  alleged  deliber- 
ate and  specific  agreement.  In  pursuance  of 
which,  they  say  the  deed  was  made  and  exe- 
cuted, is  not  unusual,  in  cases  of  this  kind. 
In  most  cases  in  which  deeds  have  been  as- 
sailed on  the  ground  of  fraud  In  the  procure- 
ment thereof,  similar  testimony  is  found, 
and  the  courts  are  under  the  painful  duty  of 
allowing  the  facts  and  circumstances  with 
which  it  conflicts  to  overcome  It  and  brand 
it- as  false.  Usually  such  evidence  bears  on 
its  face  indications  of  fabrication.  It  often 
attempts  to  prove  too  much,  and  It  was  the 
opinion  of  the  court  below  that  this  Is  true 
of  the  evidence  now  under  consideration. 
The  defendant  admits  that  he  took  the  pre- 
caution to  fix  a  date  for  the  all  important 
conference  between  himself  and  his  father 
at  which  his  wife  should  be  present  as  a  se- 
cret witness.  Though  it  is  said  she  did  not 
eavesdrop,  or  secretly  overhear  what  is  said 
to  have  passed  between  the  parties,  it  does 
appear  that  she  did  not  sit  down  in  the 
room  with  her  husband  and  father-in-law  as 
is  usually  the  case  in  a  friendly  family  con- 
ference. On  the  contrary,  she  came  into  the 
hall  behind  the  father-in-law  and  stood  at  or 
near  the  door  opening  into  the  room,  where 
she  could  hear  and  not  be  seen,  if  she  chose 
to  do  so.  Suddenly,  and  without  previous 
notice,  a  proposition,  monstrously  dispropor- 
tionate and  unequal  in  respect  to  reciprocal 
advantages,  is  spnmg  upon  Hale,  and  he, 
without  a  moment's  hesitation,  eagerly  and 
joyfully  accepts.  He  does  not  even  ask  for 
a  modification.  There  is  no  parley  or  coun- 
ter proposition,  as  is  usual  when  a  man  Is 
placed  at  a  disadvantage  and  a  hard  bargain 
is  thrust  upon  him.  The  trial  Judge  said  in 
plain  terms  he  could  not  believe  the  story, 
and  it  does  carry  Improbability  on  its  face. 
According  to  the  testimony  of  both,  P.  M. 
Hale  then  and  there  heard  the  hard  proposi- 
tion for  the  first  time  and  eagerly  accepted 


it.  Then  the  two  witnesses  differ  in  respect 
to  some  matters,  and  the  deed  itself  does  not 
embody  the  whole  of  the  alleged  agreement 
It  does  not  reserve  to  the  plaintiff  the  use  of 
a  room  In  the  house  or  any  portion  of  the 
estate.  The  only  reservation  made  for  the 
benefit  of  Hale  is  carefully  omitted  from  the 
deed,  so  that  he  may  be  at  any  time  ejected 
from  the  premises.  It  is  charged  that  this 
reservation,  as  well  as  exception  of  the  nu- 
merous lots  previously  sold,  was  omitted 
partly  out  of  unusual  haste  incident  to  the 
striking  of  a  blow  at  the  opportune  moment, 
and  partly  to  avoid  exciting  suspicion  or  in- 
quiry by  the  unusual  length  of  the  deed. 
Though  these  circumstances  may  be  sufficient 
to  cast  some  doubt  upon  the  truth  of  the  tes- 
timony of  these  two  witnesses,  they  might 
not  be  sufficient  to  overthrow  it,  If  they  were 
unaided  by  others.  But  there  are  others  af- 
fording almost  irresistible  refutation  of  this 
evidence.  Long  after  the  deed  was  executed, 
plaintiff  went  hurriedly  to  the  clerk's  ofilce  of 
the  county  court  to  see  whether  there  was 
such  a  deed  in  existence,  telling  tlie  clerk 
that  he  had  heard  so.  Was  this  only  for  the 
purpose  of  making  a  witness  of  the  clerk? 
Was  it  a  mere  attempt  to  manufacture  evi- 
dence? If  it  stood  alone,  it  might  i)ossibIy 
be  disposed  of  in  this  way,  but  there  was  an- 
other occasion  on  which  he  acted  in  ttie  same 
manner.  About  a  year  after  the  date  of  the 
deed,  he  sued  Dr.  Nichol  for  rent,  under  the 
impression  that  he  had  the  right  to  do  so. 
At  the  trial  of  that  case,  the  defendant  was 
present  as  a  witness.  Without  his  knowl- 
edge, the  plaintiff  went  to  Mrs.  Hale  and  ob- 
tained her  signature  to  a  paper,  declaring 
that  the  stable  belonged  to  him,  and  this  was 
produced  and  read  In  the  presence  of  the  de- 
fendant, who  did  not  then  disclose  his  alleg- 
ed ownership  of  the  property,  nor  reveal  the 
fact  that  he  had  a  deed  for  It  What  mo- 
tive did  he  have  In  remaining  silent  on  that 
occasion,  when  the  production  of  his  deed 
would  have  enabled  his  brother-in-law.  Dr. 
Nichol,  to  defeat  the  action.  Was  he,  too, 
manufacturing  evidence  for  his  antagonist? 
Such  a  conclusion  would  be  an  absurdity. 
This  circumstance,  as  to  which  there  can  be 
no  doubt,  and  as  to  which  there  is  no  con- 
troversy, argues  strongly  Hale's  ignorance, 
at  that  time,  of  the  existence  of  the  deed  in 
controversy,  and  tends  to  prove  the  sinceri- 
ty of  his  inquiry  at  the  oflElce  of  the  clerk  of 
the  county  court  Conoede  that  the  produc- 
tion of  the  paper  signed  by  Mrs.  Hale  was 
not  essential  to  recovery  against  Dr.  Nichol, 
that  having  rented  from  Hale  he  was  estop- 
ped from  denying  the  title  of  his  laifdlord, 
and  that  T.  W.  Hale  was  only  a  witness  in 
the  case,  tlie  facts  remain  that  he  and  Nich- 
ol were  brothers-in-law,  from  which  it  may 
well  be  assumed  that  all  were  familiar  with 
the  status  of  the  property,  and  that  the  de- 
fendant in  this  cause  was  then  testifying 
against  his  father's  right  of  recovery  from 
his  brotlyer-in-law.    Aside  from  his  duty  to 
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speak  and  any  Inference  arising  from  his  si- 
lence, the  conduct  of  the  plaintiff  was  con- 
sistent with  his  ignorance  of  the  deed,  and 
the  clrcnmstances  preclude  the  view  that  he 
was  fabricating  evidence  for  use  In  this  case. 
It  was  a  step  In  any  other  action,  the  Insti- 
tution of  which  alone  argues  the  same  thing. 
Besides,  T.  W.  Hale  was  under  a  sworn  du- 
ty, as  a  witness,  to  disclose  all  he  knew 
bearing  on  the  question  at  issue. 

In  reaching  this  conclusion,  we  are  not 
unmhidful  of  the  rule  requiring  clear  and 
satisfactory  proof  to  overthrow  a  deed.  The 
flat  contradiction  of  the  direct  and  posi- 
tive oral  evidence,  pro  and  con,  brings  In- 
to play  the  circumstances  and  necessarily 
gives  them  unusual  prominenoe  and  force. 
To  them  the  court  must  appeal  for  the  truth, 
(t  having  been  effectually  obscured  by  the 
testimony  of  the  parties,  and  the  duty  of 
the  court  cannot  be  evaded  or  excused  by  the 
difficulty  or  painfulness  of  the  task.  Nor  is 
its  investigation  or -power  to  act  limited  by 
the  mere  number  of  the  circumstances  to  be 
considered.  Their  Intrinsic  character  and 
power  to  carry  mental  conviction  as  to  the 
truth  is  always  allowed  to  prevail.  Circum- 
stances, to  which  we  have  adverted,  and  the 
force  of  which  Is  not  impaired  or  resisted  by 
anything  but  the  contradicted  parol  testi- 
mony, weakened,  as  It  is,  by  the  improbabil- 
ity of  the  story  it  tells,  say  the  plaintiff 
knew  nothing  of  the  contents  of  this  deed  for 
a  long  time  after  the  execution  thereof,  and 
nothing  Is  relied  upon  to  contradict  them 
but  mere  conjecture  and  suspicion.  It  Is 
hardly  necessary  to  say  this  court  will  not 
reverse  the  finding  of  the  court  below,  on  a 
question  of  fact,  when  It  does  not  appear  to 
be  clearly  wrong. 

For  the  reasons  stated,  the  decree  will  be 
affirmed. 


(63  W.  Va.  218) 

HIGQINS  V.  ROUND  BOTTOM  COAL  Ik 
COKE  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec  17.  1907.) 

1.  Deeds— Validity— CoNSTBUcnoN. 

A  deed  or  other  Instrument  susceptible  of 
two  or  more  interpretations,  and  which  would  be 
invalid,  as  yiolative  of  some  rule  of  law,  if  in- 
terpreted in  one  of  the  ways  justified  by  its 
terms,  should  be  so  construed  as  to  make  it 
valid  and  effective;  it  being  presumed  in  law 
that  the  parties  thereto  did  not  intend,  in  mak- 
ing the  contract,  to  do  a  vain  thing. 

{Bd,  Note.— For  cases  in.  point,  see  Cent.  Dig. 
vol.  16,  Deeds,  §  237.] 

2.  Saicb— Intention. 

A  clause  in  a  deed,  unskillfully  prepared, 
apparently  making  the  vesting  of  a  right,  as  to 
the  intention  to  grant  which  the  terms  used 
leave  no  doubt,  dependent  upon  a  condition  pre- 
cedent so  remote  as  to  make  the  limitation  ob- 
noxious to  the  rule  against  perpetuities,  but 
susceptible  of  a  construction  that  will  avoid  such 
result,  should  be  so  construed  as  to  make  it  valid 
and  effectuate  the  intention  of  the  parties. 

fEkl.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Deeds,  §§  231-232.1 


8.  Mines  and  Mineba£s— Deeds— Construc- 
tion—Efpecjt. 

A  deed  granting,  by  metes  and  bounds,  a 
small  parcel  of  land  out  of  the  northeastern  cor- 
ner of  a  large  tract,  known  to  contain  coal,  and 
"also  the  privilege,  should"  the  grantee,  "his 
heirs  or  assigns,  open  a  coal  mine  on  said  [grant- 
ed] tract  of  land,  of  undermining  southward  be- 
yond the  lines  of  said  tract  9l  said  lacd^  so  ten 
as  not  to  injure  the  tract  of  land  of  which  this 
was  a  part,  and  now  taken  from,'*  conveys  title 
to  the  corpus  of  the  coal  in  the  residue  of  the 
tract  of  land  lying  southwest,  as  well  as  south, 
of  the  granted  parcel,  and  withholds  the  ri^ht 
to  make  openings  on  such  residue  for  minmg 
purposes,  by  prescribing  the  mode  of  removal  of 
the  coal  to  be  by  means  of  an  opening  to  be 
made  on  the  parcel  granted. 

4.  Same. 

Principles    declared    hi    List,    Trustee,    v. 
Cotts,  Trustee,  4  W.  Va.  543,  approved  and  ap- 
plied. 
(SyUabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Marshall  Coun- 
ty. 

Suit  by  John  Higglns  against  the  Bound 
Bottom  Coal  &  Coke  Company.  From  de- 
crees sustaining  demurrers  to  plaintiff's  orig- 
inal and  amended  bills,  he  appeals.  Bevers- 
ed  and  remanded. 

Bobert  White  and  D.  B.  Evans,  for  appel- 
lant Simpson  &  Showacre  and  Charles  Me- 
Camlc,  for  appellee. 


POFFENBABOEB,  J.  John  Higglns  has 
appealed  from  two  decrees  of  the  circuit 
court  of  Marshall  county,  sustaining  demur- 
rers to  his  original  and  amended  bills,  see- 
ing adjudication  in  his  favor  of  title  to  the 
coal  in  a  certain  tract  of  land.  David  Rob- 
erts, being  the  owner  of  400  acres  of  land 
bordering  on  the  Ohio  river,  conveyed  to 
Simeon  B.  Purdy  13  acres  and  87  poles  there- 
of, by  a  deed  dated  January  7,  1843,  and  de- 
scribing the  same  as  follows:  "Beginning  at 
a  double  lynn  on  the  river  bank;  thence  S. 
15'  W.,  40  poles,  to  a  beech  immediately  on 
top  of  the  river  hill;  thence  S.  86%'  B^ 
58^  poles,  to  a  stake  in  the  line  of  a  survey 
made  for  Abijah  McClean ;  thence  with  said 
line  N.  15%  "^  E.,  36  poles,  to  a  stake,  coiner 
to  said  survey  and  standing  on  the  river 
bank;  thence  down  the  river,  and  binding 
thereon  N.  83%'  W.,  57%  poles,  to  the  be- 
ginning." The  small  rhomboidal  lot  so  con- 
veyed, lies  in  the  northeastern  comer  of  the 
400-acre  tract,  and  the  lines  run  almost 
south,  west,  north,  and  east  As  the  lines 
of  opposite  sides  are  not  quite  equal  In 
length,  it  is  somewhat  Irregular  In  form, 
but  the  diflPerences  are  so  slight  that  it  may 
be  regarded  as  regular.  Its  form  and  situa- 
tion make  the  residue  of  the  tract  lie  south 
and  west  of  It  This  circumstance  weighs 
heavily  in  the  determination  of  the  construc- 
tion of  the  following  clause  of  the  deed  to 
Purdy,  making  a  further  grant:  "And  also 
the 'privilege,  should  the  said  Purdy,  his  heir? 
or  assigns,  open  a  coal  mine  on  said  tract  of 
land,  of  undermining  southward  beyond  the 
lines  of  said  tract  of  said  land,  so  far  as  not 
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to  injure  the  tract  of  land  of  which  tliis  was 
a  part,  and  now  taken  from.'*  It  is  on  this 
clause  that  Higgins,  the  present  owner  of 
said  small  tract  of  land,  founds  his  claim  of 
title  to  the  coal  in  the  western  part  of  the 
residue  of  the  large  tract,  now  claimed  by 
the  Round  Bottom  Coal  &  Coke  Company, 
a  corporation. 

As  bearing  on  the  interpretation  of  this 
clause,  under  the  rule  of  practical  construc- 
tion, and  also  on  the  defense  of  jloss  of  title, 
by  laches  and  nonuser,  if  any  was  passed  by 
it,  the  parties  have  deemed  it  Important  to 
set  forth  the  subsequent  mutations  of  title 
of  the  several  portions  of  the  original  tract. 
By  a  deed  dated  September  24,  1845,  Roberts 
and  wife  conveyed  228%  acres  of  the  residue 
to  Bllsha  Llndsey.  By  a  deed  dated  May  4, 
1855,  Purdy  conveyed  the  tract  containing 
13  acres  and  87  poles  to  John  C.  Snyder, 
"with  the  privilege  of  mining  for  coal  as  ex- 
pressed in  the  deed  from  David  Roberts  and 
wife  to  said  Purdy*; ;  Snyder  and  wife  hav- 
ing on  the  same  day  conveyed  it  to  E.  H. 
Caldwell,  in  trust  to  secure  to  Purdy  pay- 
ment of  a  certain  sum  of  money,  and  after- 
wards made  default,  for  which  the  trustee 
sold  the  property  to  Purdy,  and  the  same,  to- 
gether with  the  mining  privilege,  was  con- 
veyed back  to  him  by  Caldwell,  by  a  deed 
dated  November  30,  1857.  Purdy  and  wife 
conveyed  it,  with  the  mining  privilege,  to 
John  M.  Bell,  by  deed  dated  June  12,  1865, 
who,  on  the  same  day,  conveyed  it  to  John 
H.  Smitli,  who,  on  the  16th  day  of  March, 
1868,  conveyed  it  to  Bllsha  Llndsey,  the  own- 
er of  the  adjoining  228%-acre  portion  of  the 
400-acre  tract,  the  conveyance  of  which  has 
already  been  mentioned.  By  virtue  of  a  judi- 
cial sale,  made  in  July,  1881,  confirmed  in 
October  of  that  year,  both  tracts  were  con- 
veyed by  Jacob  B.  Hicks,  sheriff  and  special 
commissioner,  to  Wm.  H.  Llndsey,  who  con- 
veyed them  to  John  HIggins,  plaintiff  in  this 
bill,  by  a  deed  dated  March  3,  1897.  Both 
of  these  deeds  conveyed  in  express  terms  the 
mining  privilege  or  coal  In  the  remainder  of 
the  400-acre  tract  Meanwhile  David  Rob- 
erts, by  a  will  dated  July  6,  1874,  to  which 
he  appended  a  codicil  dated  February  18, 
1879,  and  which  was  probated  August  16, 
1879,  devised  the  residue  of  the  tract  to  his 
daughter  Olevla  A.  Stockett  Afterwards, 
October  17,  1891,  Blanch  M.  Potts  became  the 
owner  of  this  land  in  severalty  by  a  decree 
of  partition,  and  later  the  coal  under  it  was 
conveyed  to  the  Round  Bottom  Coal  &  Coke 
Company.  Alleging  intention  on  the  part  of 
said  min^g  company  to  take  and  carry  away 
the  coal  in  question  under  claim  of  title 
thereto,  the  plaintiff  prayed  an  injunction  in- 
hibiting and  restraining  it  from  so  doing. 

As  bearing  on  the  question  of  the  Inten- 
tion of  the  parties  to  the  deed  conveying  the 
13  acres  and  87  poles  tract,  together  with  the 
right  to  undermine  the  adjacent  lands  south- 
ward, the  bill  avers  substantially  that  the 
land  granted  was  practically  worthless  for 


agricultural  or  any  other  purpose,  except 
that  a  small  portion  thereof,  bordering  on  a 
creek  emptying  Into  the  Ohio  river,  was  suit- 
able for  the  erection  of  buildings,  tipples, 
and  other  appliances  necessary  to  the  opera- 
tion of  a  coal  mine,  and  that  at  the  date  of 
the  deed  the  only  means  of  transporting  coal 
from  that  neighborhood  to  distant  markets^ 
was  the  Ohio  river,  and  that  just  back  of 
the  river  hill,  on  which  the  granted  land  lies 
for  the  most  part,  the  land  is  suitable  for  ^ 
agricultural  purposes.  The  bill  further  shows 
that  extensions  of  the  northern  and  eastern 
lines  of  the  small  tract  would  include  be- 
tween them  practically  all  the  residue  of  the 
tract  lying  south,  southwest,  and. west  of  the 
small  parcel.  All  of  the  land,  the  coal  under 
which  Is  in  question,  lies  nearly- west  of  the 
small  tract  granted  out  of  the  northeastern 
comer  of  the  original  tract,  but  practically 
all  of  It  would  lie  within  the  extended  north- 
ern and  eastern  lines.  If  the  clause,  "should 
the  said  Purdy,  his  heirs  or  assigns,  open  a 
coal  mine  on  said  tract  of  land,"  states  a  con- 
dition precedent  to  the  vesting  of  title  to  the 
coal  in  the  adjoining  lands,  assuming,  for  the 
present,  that  the  grant  of  the  privilege  of 
undermining  amounts,  in  law,  to  a  grant  of 
the  coal  in  place,  the  grant  would  no  doubt 
fall  within  the  rule  against  perpetuities ;  for, 
as  no  time  is  fixed,  the  coal  mine  might  be 
opened  in  the  remote  future,  100  or  500  years 
hence,  and  so  beyond  the  period  of  a  life  or 
lives  In  being,  10  months,  and  21  years. 
Starcher  v.  Duty,  56  S.  E.  524,  9  L.  R.  A.  (N. 
S.)  913;  London,  etc.,  Ry.  Co.  v.  Gomm,  20 
Ch.  Div.  562.  If,  however,  the  clause  which, 
it  is  said,  effected  a  grant  of  the  coal  in 
place,  is  susceptible  of  any  construction  which 
will  pass  title  to  something,  either  tlie  coal, 
or  a  right  to  mine  poal,  the  court  is  bound 
to  give  it  such  construction,  to  the  end  that 
the  Intention  of  the  parties  may  be  effected, 
and  that  the  clause  may  not  be  invalid, 
agreeably  to  the  maxim  and  rule  of  construc- 
tion, **Ut  res  magis  valeat  quam  pereat" 
meaning  that  the  thing— the  deed— shall 
avail  rather  than  perish.  Barbour,  Stedman 
&  Herod  v.  Tompkins,  58  W.  Va.  572,  590, 
52  S.  E.  707,  3  L.  R.  A.  (N.  S.)  715.  "An  In- 
strument intended  to  operate  as  a  deed 
should  so  operate,  if  not  legally  impossible 
for  it  to  do  so."  13  Cyc.  604.  This  is  a 
principle  applicable  to  the  construction  of  all 
instruments,  and  especially  statutes,  which 
are  always  so  construed,  if  possible,  as  to 
avoid  conflict  with  the  Constitution.  "Where 
the  language  of  an  instrument  is  susceptible 
of  two  construbtlons,  one  of  which  will  ren- 
der it  valid  and  the  other  invalid,  the  for- 
mer will  be  adopted.  Likewise  an  instru- 
ment will  be  construed,  if  possible,  as  being 
made  for  a  legal,  rather  than  for  an  illegal, 
pxurpose."  17  Am.  &  Eng.  Enc-y.  Law,  17,  18. 
This  text  is  well  sustained  by  numerous  de- 
cisions cited  for  its  support  "When  a  con- 
tract is  open  to  two  constructions,  the  one 
lawful  and  the  other  unlawful,  the  former 
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must  be  adopted."  Hobbs  ▼.  McLean,  117 
U.  S.  567,  6  Sup.  Ct  870,  29  L.  Ed.  940; 
United  States  v.  C.  P.  R.  R.  Co.,  118  U.  S. 
235,  6  Sup.  Ct  1038,  80  L.  Ed.  173.  We 
think  the  clause  In  question  Is  susceptible  of 
a  construction  which  will  make  It  valid.  It 
does  not  necessarily  mean  that  no  right 
should  pass,  except  on  condition  that  a  mine 
shall  be  opened  on  the  small  tract  granted. 
In  view  of  the  phrase,  "so  far  as  not  to  In- 
jure the  tract  of  land  of  which  this  was  a 
part,"  It  may  be  reasonably  and  consistently 
said  that  the  clause,  "should  the  said  Pnrdy, 
his  heirs  or  assigns,  open  a  coal  mine  on  said 
tract  of  land,'*  was  Inserted  for  the  purpose 
of  restricting  the  opening  of  mines  for  the 
removal  of  the  coal  to  the  tract  of  land 
granted;  the  Intention  being  to  grant  either 
the  coal,  or  an  incorporeal  right  to  dig  and 
carry  away  coal,  but  the  removal  thereof  to 
be  effected  not  otherwise  than  through  an 
opening  made  on  the  land  granted.  The 
terms  of  the  deed.  It  Is  to  be  observed,  are 
informal  and  Inartistic,  Importing  that  less 
depends  upon  the  forms  of  expression,  In  its 
various  parts,  than  the  substance  thereof 
and  their  relation  to  one  another.  If  the 
grantor  had  said,  "And  also  the  privilege  of 
undermining  southward  beyond  the  lines  of 
said  tract  of  said  land,  so  far  as  not  to  In- 
jure the  tract  of  land  of  which  this  was  a 
part,  and  from  which  it  is  now  taken,  through 
and  by  means  of  a  mine  to  be  opened  on  the 
tract  of  land  hereby  granted,"  a  reasonable 
agreement  would  have  been  disclosed.  So 
expressed,  the  intention  to  grant  and  pass  a 
present  interest  or  right  respecting  the  coal 
In  the  adjacent  land  would  be  obvious  and 
indisputable,  and  so  we  think  the  clause 
must  be  construed.  Otherwise,  that  portion 
of  the  deed  would  be  invalid.  The  reports 
abound  with  illustrations  of  this  principle 
as  applied  to  contracts.  In  Haigh  v.  Brooks, 
10  Adol.  &  El.  108,  a  guaranty  said:  "In 
consideration  of  your  being  in  advance  to 
■Messrs.  John  Lees  &  Sons,  in  the  sum  of 
£10,000  for  the  purchase  of  cotton,  I  do  here- 
by give  you  my  guaranty  for  that  amount 
on  their  behalf."  It  was  urged  against  the 
validity  thereof  that  the  advance  mentioned 
appeared  to  have  been  already  made,  and  af- 
forded no  consideration  for  the  promise ;  but 
Lord  Denman  said  it  should  be  read  as  if  the 
guarantor  had  said,  "In  consideration  of 
your  becoming  in  advance,"  or  "On  condition 
of  your  being  in  advance."  In  Thrall  v.  New- 
ell, 19  Vt  202,  47  Am.  Dec.  682,  a  written 
assignment  of  a  note  placed  the  words  "for 
value  received"  in  a  connection  which  made 
them  appear  to  be  descriptive  of  the  note  as- 
signed, rather  than  a  recital  of  consideration 
for  the  assignment.  The  court  said,  in  dis- 
posing of  the  question:  "Where  the  mean- 
ing of  the  language  used  is  doubtful,  or  sus- 
ceptible of  two  senses,  that  is  to  be  adopted 
which  would  give  effect  to  the  Instrument  as 
a  legal  contract,  rather  than  that  which 
would  render  it  Inoperative." 


Though  the  deed  does  not  expressly  say  tiie 
grantee  shall  have  the  right  or  privilege  to 
mine,  dig,  and  carry  away  coal  from  the  ad- 
jacent land,  the  language  obviously  relates  to 
coal,  and  nothing  else.    Coal  is  the  subject- 
matter  thereof,  and  the  undermining  contem- 
plated could  mean  nothing  other  than  the  re- 
moval of  the  coal.    The  intention  to  grant  a 
coal  right  or  interest  is  so  plainly  Indicated 
by  the  terms  used  that  the  contrary  thereof 
cannot  be  supposed.     The  only   llmitatiwis 
placed  upon  this  right  of  undermining  the  ad- 
jacent land  by  removing  the  coal  therefrcwn 
relate  to  the  direction  in  which  the  mining 
shall  be  done  and  Injury  to  the  land.     The 
limitation  concerning  direction  is  unimpor- 
tant on  the  inquiry  as  to  the  nature  of  the 
right  granted.    That  respecting  injury  to  the 
tract  of  land  cannot  be  taken  in  its  literal 
sense,  for  the  removal  of  any  coal  therefrom, 
even  one  ton,  would  work  an  Injury  to  the 
land,  viewed  In  the  larger  sense  of  tbe  term, 
embracing  everything  frAn  the  surface  to  the 
center  of  the  earth.    Hence  "land,"  as  used 
in  this  clause,  has  a  restricted  meaning.    As 
removal  of  coal  from  the  tract.  If  done  to 
such  extent  and  in  such  manner  as  not  to  in- 
jure or  destroy  the  surface,  was  contemplated 
by  the  parties,  the  right  to  Injure  the  land  to 
that  extent  Is  one  of  the  things  expressly 
granted;    and  the  limitation  must  therefore 
be  confined  to  Injury  to  the  surface  of  the 
land,  and  minerals,  interests,  and  elements 
thereof  other  than  coal.    Subject  to  this  limi- 
tation, the  right  granted  is  full,  complete,  and 
unconditional,  and  there  is  no  reservation  or 
stipulation  in  the  deed  importing  any  inten- 
tion contrary  to  the  hypothesis  of  an  absolute 
grant  of  the  right  to  mine  and  take  away  all 
of  the  coal  in  that  portion  of  the  land  embrac- 
ed within  the   very  general   and   indefinite 
term    relating   to   area— the   words    "south- 
ward."   That  it  was  the  intention  to  grant 
something  cannot  be  denied,  and  it  remains 
only  to.  be  determined  whether  that  was  a 
mere  right  to  go  upon  the  land  and  dig  and 
carry  away  coal,  in  common  with  the  owner 
of  the  land,  amounting  to  an  incorporeal  here- 
ditament or  a  grant  of  the  coal  in  place. 
Having  carefully  examined  the   authorities 
bearing  thereon,  our  conclusion  is  that  the 
deed  passes  title  to  the  coal.    A  very  similar 
clause   was   construed   In  List,   Trustee,   v. 
Cotts,  Trustee,  4  W.  Va.  543.    That  deed,  aft- 
er granting  in  fee  a  distinct  parcel  of  a  tract 
of  land,  said:    "Also  the  right  of  digging  for 
coal  under  the  adjoining  land  lying  east  of 
said  lot,"  the  lot  conveyed  in  fee-simple.    The 
references,  to  this  right.  In  the  habendum  and 
the  covenant  of  warranty  were  not  broads*. 
Both  clauses  contained  the  phrase  "witli  the 
right  of  digging  for  coal  as  aforesaid,"  no 
more  and  no  less.    Nowhere  in  the  deed  was 
it  said  that  the  right  to  dig  should  extend  to 
all  the  coal  or  that  the  right  granted  sbonld 
be  exclusive.    That  there  was  no  limitation 
In  any  form  upon  the  granted  right  to  dig  for 
coal  made  it  exclusive,  and  equivalent  to  an  ex- 
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press  and  direct  grant  of  the  ooal.  In  reaching 
this  conclusion  the  court  followed  the  decision 
of  the  Pennsylvania  court  In  CaldwelKv.  Ful- 
ton, 81  Pa.  475,  72  Am.  Dea  700,  In  which  all 
the  English  cases  and  a  number  of  American 
decisions  bearing  on  the  question  of  construc- 
tion had  been  carefully  reviewed  and  analyz- 
ed. The  doctrine  of  Cald?weil  v.  Fulton  has 
been  adhered  to  by  the  Pennsylvania  court, 
and  even  extended,  and  the  principles  there- 
in declared  are  recognized  elsewhere  as 
sound. 

To  repeat  the  reasons  and  argument  ad- 
vanced in  support  of  the  conclusion  in  that 
case  and  In  our  own  case  of  List  v.  Cotts 
would  subserve  no  good  purpose,  and  It  Is 
doubtfull  whether  anything  of  value  can  be 
added.  As  tested  by  the  principles  and  con- 
siderations uxxm  which  diflFerent  conclusions 
have  been  arrived  at  In  the  construction  of 
other  deeds  relating  to  title  to  coal  and  min- 
ing privileges,  no  weakness  or  vulnerability 
has  been  found  in  them ;  nor  can  these  cases 
be  brought  within  the  reasoning  of  such  other 
cases.  A  later  Pennsylvania  case,  Gloninger 
V.  Coal  Co.,  55  Pa.  9,  03  Am.  Dec.  720,  may 
be  regarded,  <m  hasty  examination  thereof. 
as  being  in  conflict  with  that  of  Caldwell  v. 
Fulton;  but  careful  consideration  of  It  re- 
sults in  the  view  that  it  is  not  In  considera- 
tion of  $6.50  the  grantor  conveyed  to  the 
grantee,  a  blaclssmlth,  hia  heirs,  executors, 
administrators,  and  assigns,  forever,  "the 
free  right  to  dig  coal  at  the  coal  bed  under 
the  foot  of  the  mountain  on  my  lot,  with  the 
privilege  freely  to  carry  the  coal  from  the 
said  lot,  as  also  the  free  ingress  and  egress 
to  and  from  said  coal  bed  through  my  lands 
at  all  times  hereafter."  The  court  held  this 
to  be  a  grant  of  an  incorporeal  hereditament 
and  perpetual  right  to  dig  and  carry  away 
coal  in  common  with  the  grantor,  and  not  an 
exclusive  right  in  the  grantee  to  talce  all  the 
coal  to  the  exclusion  of  the  grantor,  equiva- 
lent to  a  grant  of  the  coal  Itself.  It  Is  to  be 
observed  that  the  right  was  limited  to  the 
talcing  of  coal  from  a  certain  designated!  coal 
bed,  and  was  made  to  a  blaclcsmith  for  a  very 
small  consideration;  circumstances  tending 
to  show.  In  the  opinion  of  the  court,  intention 
to  give  the  right  to  obtain  coal  from  the  mine 
for  blacksmithlng  purposes.  A  lilce  conclu- 
sion was  reached  by  this  court  In  Chapman  v. 
Coal  Co.,  64  W.  Va.  193,  46  S.  K.  262.  The 
deed  construed  In  that  case  excepted,  In  favor 
of  the  grantors,  their  heirs  and  assigns,  for- 
ever, "the  use  and  occupancy  of  any  one  of 
the  coal  bani^  on  said  land'*  that  they  might 
at  any*  time  thereafter  select  In  reaching 
this  conclusion  the  court  took  into  considera- 
tion the  circumstances  and  conditions  sur- 
rounding the  parties  at  the  tinma  On  page 
201  of  54  W.  Va.  and  page  265  of  46  S.  E., 
Judge  Miller,  speaking  for  the  court  said: 
"We  are  further  of  the  opinion  that  the  ex- 
ception of  the  deed.  If  good  for  any  purpose, 
reserved  only  the  right  to  take  coal  for  the 
purpose  for  which  it  was  then  used  In  that 


section  ifrom  any  of  the  coal  reins  on  the  said 
conveyed  tract  of  land,  to  be  selected  by  the 
persons  mentioned  in  the  deed,  and  that  the 
term^  'use  and  occupancy  of  any  one  of  the 
coal  banks  on  said  land'  must  be  restricted 
to  the  purpose  of  digging  and  removal  of  coal 
for  the  purposes  aforesaid,**  namely,  black- 
smithing  purposes,  as  will  appear  by  refer- 
ence to  page  196  of  54  W.  Va.  and  page  263 
of  46  S.  B.  We  have  here  no  such  index  to 
the  Intention  of  the  parties.  The  land  lies 
in  a  region  of  country  in  which  coal  was  then 
deemed  a  valuable  commercial  article,  and 
in  which  means  of  transportation  were  at 
hand,  and  it  does  not  appear  that  any  mine 
or  coal  bank  had  then  been  opened  on  any 
portion  of  the  land  from  which  coal  had  been 
used  for  any  specific  purpose,  which  may 
have  been  within  the  contemplation  of  the 
parties;  nor  does  the  deed  contain  any  term 
or  expression  importing  intention  to  give  on- 
ly the  right  to  take  coal  from  some  coal  bed, 
bank,  or  mine,  open  and  used  at  the  time,  or 
for  any  specific  or  limited  purpose. 

A  clause  in  the  will  of  David  Roberts  de- 
vising to  his  daughter  Olevia  A.  Stockett  the 
residue  of  the  400-acre  tract .  as  his  hill 
farm,  supposed  to  contain  about  200  acres, 
for  life,  and  directing  it  to  be  sold  after  her 
death«  and  further  providing  as  follows: 
"And,  when  sold,  one-half  of  the  coal  under 
the  land  to  be  reserved  to  pay  Elisba  Lindsey 
for  a  claim  he  holds  against  the  coal  under 
the  land  for  about  that  amount  which  must 
be  attended  to  before  the  land  Is  sold.  The 
above  order  Is  canceled  by  giving  her  the 
four  one-acre  lots  bought  of  A.  D.  Baker  and 
the  house'' — Is  relied  upon  by  both  parties 
'as  reflecting  light  on  the  intention  of  the 
grantor.  The  last  clause  of  the  above  quota- 
tion Is  rendered  intelligible  by  an  explanation 
made  by  the  bill,  showing  that  between  the 
words  *'sold"  and  the  words  "and  this,"  the 
following  provision  was  originally  written, 
and  then  canceled,  by  drawing  a  pen  through 
it:  "And  also  I  order  that  James  and  Jona- 
than, each  of  them,  to  give  Olevia  $600 
apiece,  and  her  mother  give  her  $500,  to  build 
her  a  house."  It  Is  also  claimed  that  by  an 
agreement  between  David  Roberts  and  one 
Isaac  Hoge,  made  on  the  9th  day  of  June, 
1866,  in  contemplation  of  a  sale  of  the  200- 
acre  residue,  the  former  recognized  the  Pur- 
dy  claim  of  title  to  the  coal  by  the  insertion 
therein  of  the  following  •  clause:  "And  the 
party  of  the  second  part  further  agrees  to  re- 
lease the  iMirty  of  the  first  part  of  the  con- 
tract made  between  S.  B.  Purdy  and  said 
Roberts,  of  mining  for  coal  In  Roberts'  laud, 
now  owned  by  Elisha  Lindsey,  for  which 
Hoge  agrees  to  release  said  Roberts.  ♦  ♦  • 
Should  no  sale  be  made  by  the  Ist  day  of 
April,  1867,  then  this  agreement  Is  to  be 
void."  Presumably  no  sale  was  made  as 
contemplated,  and  this  agreement  became  by 
Its  terms  Ineffective  and  void,  but  remains  as 
a  circumstance  supposedly  tending  to  sustain 
the  construction  of  the  deed  asserted  by  the 
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Mil.  It  does  not  appear  that  a  sale  was 
made  pursuant  to  the  agreement  The  claus- 
es of  the  will  and  agreement  relied  upon  seem 
to  operate  both  for  and  against  the  plaintiff, 
and  not  to  be  decisive  of  anjthing.  They  in- 
dicate knowledge  on  the  part  of  Roberts  of 
the  assertion  of  a  claim  of  right  under  the 
Purdy  deed,  and  recognition  thereof  by  him, 
and  the  will  seems  to  partially  define  that 
right  as  being,  in  his  opinion,  something  other 
than  title  to  the  coal,  but  neither  Purdy,  nor 
any  one  claiming  under  him,  was  a  party  to 
the  will.  The  agreement  of  June  9,  1866,  de- 
fines it  as  a  contract  "of  mining  coal  in  Rob- 
erts' land,"  but  not  otherwise.  What  connec- 
tion Hoge  had  with  it  does  not  appear,  but 
the  agreement  indicates  that  he  proposed  to 
sell  the  land  as  agent  on  a  commission,  and 
hence  the  interpretation  put  upon  the  Purdy 
deed  by  him  in  his  agreement  with  Roberts 
does  not  in  any  way  bind  Purdy  or  Lindsey, 
or  indicate  what  estate  or  right  they  thought 
they  held  under  it  We  do  not  see  in  these 
papers  anything  bearing  materially  on  the  in- 
terpretation of  the  clause  in  question^  or 
tending  to  raise  an  estoppel  on  the  part  of 
the  defendants  by  conduct  of  their  predeces- 
sor in  title. 

Indefiniteness  of  the  language  of  the  claujse 
concerning  the  f^resL  or  portion  of  the  ad- 
jacent land  covered  by  the  grant  of  the  coal 
has  occasioned  much  argument  and  conten- 
tion. The  land  in  question  lies  more  nearly 
west  than  south  of  the  13-acre  tract.  The 
northern  end  of  it  lies  almost  directly  west 
while  the  central  and  southern  portions  lie 
southwest.  The  southeastern  comer  would 
be  slightly  cut  by  a  line  running  on  bearing 
S.  60**  W.  from  the  northwest  corner  of  the 
13-acre  tract  The  northern  line  of  said  tract, 
extended,  would  cut  off  a  portion  of  the 
northern  part  To  limit  the  conveyance  to 
land  directly  south  of  the  13-acre  tract  would 
give  the  coal  in  only  a  very  small  portion  of 
the  original  tract,  and  none  of  that  part  now 
claimed  by  the  defendant,  the  Round  Bottom 
Coal  &  Colte  Company.  The  clause  under 
consideration  gives  the  right  to  undermine 
"southward  beyond  the  lines  of  said  tract." 
The  use  of  the  word  "lines,**  instead  of 
••line,**  In  connection  with  the  general  and 
indefinite  term  "southward,**  and  the  fact 
that  the  residue  of  the  land  lay  south  and 
west  of  two  lines  of  the  granted  tract,  clear- 
ly indicate  intention  not  to  limit  the  grant  to 
land  immediately  and  directly  south  of  the 
granted  tract.  The  term  "southward"  must  be 
considered  with  reference  to  its  subject-mat- 
ter, the  residue  of  the  land.  Very  little  of  it 
lay  directly  south,  and  a  large  portion  of  it— 
the  great  bullc  of  It— lay  in  a  southwesterly 
direction.  Some  did  lie  south,  and  some  west 
but  more  southwest  If  the  grant  had  said 
south  of  the  ••line,"  the  intention  to  grant 
only  coal  lying  immediately  south  would  have 
been  reasonably  clear;  but  the  use  of  the 
term  "lines"  strongly  imports  Intention  to 
make  a  larger  grant     The  grantor  owned 


land  beyond  only  two  lines  of  ttie  13-acre 
gran V  the  southern  line  and  the  western  line: 
As  the  clause  is  informal  and  inartistic,  and 
mentions  land  beyond  the  lines  of  the  tract 
granted,  this  term  "lines"  must  be  given  ef- 
fect, in  determining  what  was  meant  or  In- 
tended, by  the  general  term  •'southward,"  and 
the  two  words  taken  together,  and  read  in 
the  light  of  the  subject-matter,  can  mean 
nothing  other  than  a  grant  of  coal  lying 
southwestward,  as  well  as  southward,  from 
the  tract  granted.  In  Irlst  v.  Ootts  the  ad- 
jacent land  did  not  lie  directly  east  of  the 
granted  tract  On  the  contrary,  it  lay  south- 
east thereof,  as  will  appear  from  the  courses 
of  the  deed  construed  in  that  case.  The 
tract  was  irregular  and  rhomboidal  in  form, 
the  lines  running  S.  44'  W.,  Si  28**  B.,  N. 
44 *»  B.,  and  N.  28*'  B.— from  which  it  ap- 
pears that,  strictly  speaking,  the  adjacent 
land,  in  respect  to  which  coal  was  granted, 
must  have  been  northeast  or  southeast  In 
fact  it  was  southeast 

As  the  defense  of  nonuser  rests  upon  the 
view  that  the  right  granted  was  a  mere 
easement  the  construction  we  have  given  the 
clause  under  consideration  eliminates  it 
Such  defense  cannot  l>e  set  up  against  title  to 
corporeal  property.  Nor  does  the  statute  of 
limitations  apply.  Possession  of  the  land  by 
the  grantor  of  the  coal  is  not  deemed  in  law 
adverse  possession  of  the  coal;  no  mine  hav- 
ing been  opened  by  him,  nor  any  other  act 
done  indicating  actual  possession  of  the  coal 
as  a  separate  entity.  Wallace  v.  Blm  Grove 
Coal  Co.,  58  W.  Va.  449,  52  S.  B.  485. 

What  is  here  said  is  predicated  on  the  al- 
legations of  the  bill.  The  answer  and  evi- 
dence adduced  hereafter,  if  any,  may  wholly 
alter  the  case.  Having  concluded  that  the 
deed,  construed  in  the  light  of  the  facts  and 
circumstances  disclosed  by  the  bill,  carries 
title  to  the  coal  in  the  tract  of  land  in  ques- 
tion, it  follows  that  the  court  erred  in  sus- 
taining the  demurrers  to  the  bill  and  amend- 
ed bill,  and  dismissing  the  same.  Hence  the 
decree  complained  of  will  be  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 


(68  W.  Va.  250 

STATE  V.  STBPP  et  aL 

(Supreme  Court  of  Appeals  of  West  Vlrgima. 
Dec  17,  1907.) 

1.  DEPOjsinoNS— Motion  to  Suppress— Tnoi 
OP  Taking. 

There  is  a  consent  order,  while  a 'case  is 
pending  before  a  commissioner  in  chancery,  fix- 
ing a  date  for.  closing  a  party's  depositions  be- 
fore the  commissioner.  That  oarty  fails  to  bare 
his  depositions  taken  by  that  date,  but  two  d&ya 
later  asks  the  commissioner  to  take  them,  but 
be  refuses.  That  party  takes  the  deposition* 
later,  but  before  the  commissioner  completes  his 
report.  The  depositions  are  not  considered  by 
the  commissioner.  After  the  report  is  retamed 
there  are  exceptions  to  it  for  refusal  to  take 
such  depositioDs,  and  the  court  suppresses  the 
depositions,  and  makes  a  final  decree  wltboat 
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considering  them.    HM  error  to  sapiureas  the 
depositions. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  16,  Depositions.  S  121.f 

2.  Saicb— Consent  Obdbb. 

A  consent  order,  dosing  a  park's  deposi- 
tions b^  a  date,  will  not  deny  consideration  of 
depositions  taken  and  returned  after  that  date 
before  any  decree,  without  special  reasons  to 
justify  their  exclusion. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
▼ol.  16,  Depositions,  %  121.] 

3.  Same. 

Generally  depositions  filed  before  a  decree 
adjudicating  the  i>rinciples  of  a  case  must  be 
considered.  But  if  returned  after  a  commis- 
sioner's report  filed,  they  cannot  be  read  to  af- 
fect it. 

[SSL  Note.— For  cases  in  point,  see  Gent  Dig. 
Yol.  16,  Depositions,  S  12L] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Oonrt,  Mingo  County. 

Action  by  the  state  against  John  Stepp 
and  others.  Judgment  for  the  state,  and 
Sarah  E.  Yonng'and  Mike  Tonng  appeal.  Re- 
versed and  remanded. 

Douglas  W.  Brown,  for  appellants.  Shep- 
pard,  Goodykoontz  &  Scherr,  for  appellee 
Jolm  A.  Sheppard,  trustee. 

BRANNON,  J.  In  a  suit' in  Mingo  county 
in  the  name  of  the  state  against  Jolm  Stepp 
and  others,  to  sell  certain  lands  as  forfeited 
to  the  state  for  taxes,  Jolm  A.  Sheppard, 
trustee,  filed  an  answer  and  petition  setting 
up  ownership  of  two  of  the  tracts,  and  ac- 
knowledging, their  forfeiture,  and  asking  lib- 
erty to  redeem  them  from  sale.  Said  answer 
and  petition  stated  tliat  Mike  Young  and 
Sarah  E.  Toung  set  up  a  claim  to  part  of 
the  said  land,  and  denied  that  they  had  any 
title,  and  prayed  that  the  pretended  claim 
of  Mike  Toung  and  Sarah  E.  Toung  be  an- 
nulled and  held  for  naught,  and  that  the 
title  of  Sheppard  be  held  superior  to  their 
claim.  Mike  Young  and  Sarah  E.  Toung  fil- 
ed an  answer  to  said  Sheppard's  petition  and 
answer  asserting  a  right  to  a  part  of  said 
land,  denying  the  forfeiture,  denying  Shep- 
pard's  title,  and  praying  that  his  said  peti- 
tion and  answer  be  dismissed,  so  far  as  it 
affected  the  land  claimed  by  the  Toungs. 
The  case  was  referred  to  a  commissioner  to 
report  what  part  of  the  land  was  liable  to 
the  sale,  and  when  and  for  what  cause  for- 
feited, and  who  was  entitled  to  redeem  the 
land,  and  what  part  of  the  said  tract  was 
overlapped  by  the  lands  claimed  by  the 
Youngs,  and  what  title  they  had  thereto, 
and  which  was  the  superior  title  to  the 
land  overlapping,  and  who  had  superior  title 
thereto,  and  whether  it  was  liable  to  sale 
or  redemption,  and  who  had  right  to  redeem. 
Afterwards  a  consent  order  was  made.  May 
10,  1904,  requiring  the  closing  of  depositions 
for  the  Youngs  on  June  15, 1004,  and  evidence 
in  rebuttal  on  July  15,  1904;  Sheppard's  evi- 
dence was  taken  before  the  commissioner 
January  27,  1904.  The  Youngs  took  no  dep- 
ositions before  June  15,  1904 ;  but  on  the  16th 


or  17th  June  they  appeared  before  the  com- 
missioner and  asked  him  to  take  the  deposi- 
tions of  their  witnesses,  but  he  refused  to 
do  so  on  account  of  the  consent  order  dos- 
ing the  depositions  for  the  Youngs  on  the 
15th  of  June.  On  the  18th  of  July,  1904,  the 
Youngs  took  a  number  of  depositions.  The 
commissioner  did  not  read  the  depositions 
taken  by  the  Youngs.  His  report  was  com- 
pleted August  22,  and  filed  September  7, 
1904.  The  Youngs  excepted  to  the  report 
for  the  reason,  among  others,  that  the  com- 
missioner had  refused  to  take  evidence  in 
behalf  of  the  Youngs  when  presented  to  him 
on  the  16th  or  17th  of  June.  Sheppard  ex- 
cepted to  the  depositions  taken  by  the 
Youngs,  because  they  were  taken  after  the 
time  fixed  by  said  consent  order,  and  because 
the  commissioner  liad  closed  the  eyidence 
before  the  taking  of  those  depositions.  The 
court,  by  its  decree  September  23,  1904,  sus- 
tained Sheppard's  exception  to  the  deposi- 
tions taken  by  the  Youngs,  and  refused  to 
read  them  on  the  hearing,  because  not  taken 
within  the  time  required  by  the  consent  de- 
cree, and  because  they  were  not  taken  be- 
fore the  commissioner  closed  his  report,  as 
the  decree  states;  but  the  report  itself  dis- 
putes this,  as  it  says  that  the  report  was 
made  up  and  completed  August  22d.  There 
had  been  as  yet  no  decree.  The  decree  de- 
clared that  Sheppard  had  good  title  to  the 
land,  superior  to  any  other  claimant,  and 
had  right  to  redeem  the  same  and  allowed 
him  to  redeem  it,  and  declared  that  the 
claim  of  the  Youngs  to  the  land  should  be 
removed  and  annulled.  From  this  decree 
Mike  Young  and  Sarah  E.  Young  appeal. 

The  question  is,  did  the  court  err  in  re- 
fusing to  consider  the  depositions  taken  by 
the  Youngs?  It  appears  that  a  few  days 
before  the  15th  of  June  the  commissioner  ap- 
plied to  the  attorney  for  the  Youngs  and 
called  his  attention  to  the  consent  order  and 
notified  him  that  it  was  the  intention  of  the 
commissioner  to  comply  with  that  consent 
order  as  to  the  time  of  the  taking  of  deposi- 
tions. It  thus  appears  that  there  was  neg- 
ligence on  the  part  of  the  Youngs*  attorney 
In  taking  the  depositions.  What  is  its  effect, 
granting  the  existence  of  such  negligence  and 
delay?  Does  it  take  away  from  the  Youngs 
the  right  to  have  the  depositions  read?  The 
right  to  make  defense  is  an  inestimable  right 
in  a  court  of  justice.  Shall  that  consent  or- 
der be  held  to  debar  the  Youngs  from  making 
defense?  Is  It  an  estoppel  against  com- 
plaint? Reflect  that  it  was  only  one  or  two 
days  after  the  day  fixed  for  the  close  of  dep- 
ositiona  when  the  Youngs  appeared  before 
the  commissioner  and  asked  him  to  take  their 
depositions.  True  the  date  had  passed,  but 
what  material  harm  could  have  been  done  to 
Sheppard  by  this  short  delay  of  a  day  or 
80?  Why  did  not  the  commissioner  take  the 
depositions,  consider  them,  and  let  the  ques- 
tion go  before  the  court?  As  yet  the  com- 
missioner had  not  made  up  his  report    He 
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did  not  make  up  his  report  till  long  after- 
wards. The  depositions  were  taken  July 
ISth,  before  the  commissioner  had  made  up 
his  report,  and  long  before  the  court  acted 
upon  the  report  They  were  filed  September 
7th.  Of  what  right  would  the  reading  of 
these  depositions  have  deprived  Sheppard, 
what  legal  right?  The  law  gave  the  Youngs 
the  right  of  defense,  a  right  which  Sheppard 
must  recognize,  because  a  litigant  must  recog- 
nize the  right  of  his  adversary  to  sustain  his 
cause.  He  would  not  have  been  deprived  of 
any  legal  right  If  the  Youngs  had  asked  a 
continuance,  that  would  be  another  question, 
but  the  depositions  had  already  been  taken, 
and  the  Youngs  complain  of  their  suppression. 
In  Ward  v.  Ward,  40  W.  Va.  623,  624,  21  S.  B. 
751,  29  L.  R.  A.  449,  52  Am.  St  Rep.  911,  It 
is  stated  that  where,  within  the  10  days  dur- 
ing which  the  report  is  required  to  lie  in  the 
commissioner's  office,  exceptions  are  made, 
depositions  can  be  taken  and  considered. 
This  shows  that  before  the  report  is  made 
they  may  be  taken.  After  the  report  has 
been  filed  they  cannot  be  considered,  as  that 
case  says.  But  in  the  present  case  they  were 
asked  to  be  taken  before  the  making  of  the 
report  had  been  begun— before  the  commis- 
sioner had  begun  his  consideration — ^and  they 
were  actually  taken  before  that  Our  stat- 
ute says  that  "a  deposition  may  be  read  if 
returned  before  the  hearing  of  the  cause,  al- 
though after  an  interlocutory  decree,  if  it  be 
as  to  a  matter  not  thereby  adjudged,  and  be 
returned  before  a  final  decree."  Code  1899, 
c.  130,  §  35  [Code  1906,  S  3958].  The  right  to 
make  defense  in  a  court  of  Justice  when  sued 
is  a  right  of  inestimable  worth.  "Audi  alter- 
am partem"  (hear  the  other  side)  is  a  motto 
of  impartial  justice.  That  statute  secures  a 
valuable  right.  It  seems  to  me  that  being  a 
remedial  statute  securing  the  right  to  have 
evidence  considered,  it  should  receive  a  lib- 
eral construction — ^a  construction  which  will 
carry  out  its  manifest  design.  It  says  that 
depositions  may  be  read,  though  taken  after 
an  interlocutory  decree,  if  they  do  not  relate 
to  a  matter  thereby  adjudged.  This  means 
that  until  that  matter  is  adjudged  by  actual 
decree  the  party's  evidence  must  be  heard. 
That  seems  plain,  especially  when  the  section 
goes  on  to  say  that  the  deposition  shall  be 
read,  if  returned  before  a  final  decree.  The 
statute  does  use  the  word  "may,"  which  is 
usually  only  permissive  or  discretionary. 
But  I  understand  that  that  word  is  man- 
datory when  there  is  involved  a  great  right 
of  a  party.  I  understand  that  when  it  is  us- 
ed in  a  statute,  where  a  person  has  a  right 
involved,  and  the  power  to  exercise  a  func- 
tion is  given  a  court  or  public  officer,  for  the 
benefit  of  that  individual  or  the  public,  the 
word  is  mandatory,  not  discretionary.  The 
power  or  function  must  be  exercised  by  the 
public  officer  or  court  In  the  interest  of  the 
public  or  the  suitor's  right  I  think  the  au- 
thorities cited  in  Ex  parte  Doyle,  62  W.  Va. 
— ,  57  S.  E.  824,  will  sustain  this  view.    See 


Oavender  v.  City  (decided  this  term)  59  S. 
E.  732.  And  I  can  see  no  instance,  hardly 
any  instance,  where  that  principle  would 
more  strongly  apply  than  in  a  case  involving 
the  right  of  a  suitor  to  adduce  evidence  in 
defense  of  his  property  right  I  will  not  be 
80  bold,  notwithstanding  this  rule,  as  to  as- 
sert that  no  negligence  on  the  part  of  the 
suitor  can  deprive  him  of  the  right  to  have 
depositions  read,  and  yet  the  language  of  that 
statute  seems  very  strong.  I  shall  not  say, 
and  do  not  Intimate,  that  the  decision  In  Bus- 
ter V.  Holland,  27  W.  Va.  510,  is  unsound, 
but  that  refuses  depositions  taken  aft»  a 
report  of  a  commissioner  was  filed  and  when 
the  case  was  ready  for  hearing.  The  ^urt 
denied  the  right  to  thus  nullify  the  report  of 
the  commissioner.  That  may  be  all  right 
We  refiect  that  the  commissioner  is  the  hand- 
maid of  the  court,  and  a  hearing  before  him 
is  practically  a  hearing  by  the  court  and  that 
hearing  is  closed  when  the  commissioner  files 
his  report.  That  is  different  from  the  case 
where  the  work  is  still  going  on  before  the 
commissioner  and  he  has  not  yet  completed 
his  report  That  case  asserts  also  that  as 
to  any  matter  not  adjudged,  if  the  deposltioa 
be  taken  and  returned  before  the  final  hear- 
ing, It  may  be  read.  That  statute  says  so. 
Atwood  V.  Shenandoah  V.  R.  It,  85  Va.  966, 
9  S.  E.  748,  holds  that  a  master  may  reopen 
depositions  after  they  have  been  closed  and 
he  has  partly  drafted  his  report  Fulmer 
Coal  Co.  V.  Railroad  Co.,  57  W.  Va.  470,  50 
S.  E.  606,  was  a  case  of  refusal  to  read  dep- 
ositions taken  during  term  after  a  continn- 
ance  had  been  refused,  and  the  case  had 
been  submitted  for  decision. 

Say  again  that  the  Toungs  were  negligent 
As  when  the  hearing  took  place  the  depositions 
were  before  the  court  their  suppression  was 
a  mere  penalty  for  negligence.  To  give  the 
consent  order  the  force  to  exclude  the  depo- 
sitions would  give  it  the  force  of  estoppel — ^Ir- 
revocable estoppel — ^as  if  it  were  res  judicata, 
when  it  did  not  adjudge  anything,  but  was  a 
mere  agreement,  not  on  any  consideration, 
and  would  say  that  Sheppard  had  right  to  so 
enforce  it  when  it  would  take  away  from  him 
no  legal  right  It  is  even  said  that  it  has 
the  force  of  a  consent  decree  not  to  be  set 
aside  except  by  consent  That  is  the  case 
where  the  consent  decree  adjudicates  matters 
in  issue  in  the  case  in  the  pleadings — matters 
in  controversy — but  this  order  does  not  do 
this.    It  concerns  only  procedure  in  the  case. 

We  do  not  see  any  error  in  overruling  ex- 
ceptions to  the  depositions  of  Sheppard.  The 
exception  was  that  after  the  case  had  been 
dormant  before  the  commissioner  10  months 
they  were  taken  on  one  day's  notice,  when 
counsel  had  no  chance  to  communicate  with 
his  client  There  had  been  a  notice  publish- 
ed to  all  parties.  It  required  no  other  notice 
Miller  v.  Cox.  38  W.  Va.  747,  18  S.  E.  9Ga 
Besides,  privilege  was  tendered  counsel  for 
the  Youngs  to  cross-examine  the  witnesses. 

As  the  case — ^both  sides — has  not  been  pass- 
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ed  upon,  either  by  commissioner  or  court,  and 
as  the  court,  nnder  the  statute  direction  in 
such  case,  sent  the  case  to  a  commissioner, 
it  Is  proper  that  a  report  be  made  on  the 
whole  case,  and  there  should  be  a  reconmiit- 
tal,  and  therefore  we  reverse  the  decree,  with- 
out passing  on  the  merits,  and  remand  the 


m  W.  Ya.  66D 

NBWHOnSB  Y.  KANAWHA  &  W.  V.  R  00. 

ISupceme  Goart  of  Appeals  of  West  Yirsinia. 

Nov.  12, 1907.    Rehearing  Denied 

Jan.  7,  1908.) 

1.  MaSTKB    and    SEBVAlfT  — >  SaN    PULOE   TO 

Work— Duty  of  MAerrsB. 

A  reasonably  safe  place  to  work,  which  it 
Is  a  nonassignable  duty  of  the  master  to  pro- 
vide, includes,  in  the  case  of  railroads,  the  en- 
tire track  over  which  the  servant  is  required  to 
pass  in  discharge  of  his  duties.' 

r£}d.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  34,  Master  and  Servant,  SS  218-223.] 

2.  SAMS--DiBEcniTG  Vebdict. 

Where,  in  an  action  to  recover  damages 
for  injury  due  to  negligence,  there  is  evidence 
which  tends  in  a  fairly  appreciable  degree  to 
prove  negligence,  it  is  error  to  strike  out  the 
evidence  of  the  plaintiff  and  direct  a  verdict  for 
defendant. 

nSd.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  34»  Master  and  Servant,  §  1000.] 

3.  Same— Negligence  op  Masteb. 

Generally,  as  between  master  and  servant, 
negligence  will  not  be  imputed  from  ithe  circum- 
stance alone  of  injury  due  to  defective  ma- 
chinery or  appliances,  but  some  affirmative  acts 
of  negligence,  either  of  omission  or-commission, 
must  l>e  shown. 

SBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  34,  Master  and  Servant,  §§  881,  898.] 

4.  Sahb— Neguoencb— Qttestion  fob  Jubt. 

But  evidence  showing  suspension  of  wire 
cables  across  a  railroad  track  so  low  as  to  ob- 
struct the  passage  of  a  train,  and  actually  ob- 
structing the  track  but  a  short  time  before  in- 
jury results  therefrom,  is  sufficient,  in  an  action 
Iqr  a  servant  injured  thereby  while  riding  home 
from  his  place  of  work  on  the  construction  train 
of  the  defendant  company,  to  constitute  a  prima 
facie  case  of  negligence,  entitling  him,  until  ex- 
plained by*  the  defendant  consistently  with  the 
exercise  of  due  care^  to  have  such  evidence  sub- 
mitted to  the  jury. 

'    [Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  H  1010-1050.] 

(Syllabus-  by  the  Court.)         • 

Error  from  Circuit  Court,  Kanawha  Coun- 
ty. 

Action  by  Louis  Newhouse  against  the 
Kanawha  &  West  Virginia  Railroad  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiff brings  error.  Reversed,  and  new  trial 
granted. 

Wertz  &  Van  Fleet,  for  plaintiff  in  error. 
Chilton,  MacCorkle  &  Chilton  and  T.  R.  Eng- 
lish, for  defendant  In  error. 

MILLER,  P.  The  demurrer  to  the  plain- 
tiff's declaration  was  overruled  by  the  court 
beiow,  and  its  action  thereon  is  not  challeng- 
ed here.    The  plaintiff,  a  day  laborer  employ- 


ed by  defendant  in  the  construction  of  its 
railroad,  in  an  action  on  the  case  seeks  re- 
covery of  damages  for  injuries  sustained  by 
him  on  the  evening  of  May  23,  1900,  In  leap- 
ing from  a  flat  car  of  the  construction  train 
on  which  he  was  being  carried  by  the  defend- 
ant from  his  place  of  work  to  his  boarding 
house.  Along  the  line  of  the  railroad  was  a 
derrick  used  In  lifting  stone,  supported  by 
two  large  wire  guy  ropes  stretched  over  the 
track.  The  derrick  had  been  there  for  some 
time,  and  the  construction  train  had  safely 
passed  and  repassed  under  these  ropes  many 
times.  But  on  the  outward  trip  on  the  day 
of  the  injury  the  train  was  flagged  before 
reaching  the  derrick ;  and  the  conductor,  who 
went  forward  to  learn  the  cause,  on  return- 
ing announced,  in  the  presence  of  the  plain- 
tiff and  others  on  the  flat  car,  that  the  guy 
ropes  were  too  low.  But  after  a  delay  of 
only  a  few  moments  the  train  passed  on  un- 
der the  ropes  without  further  interruption. 
The  trouble  occurred  at  the  derrick  in  re- 
turning in  the  evening  of  the  same  day.  The 
train  was  moving  backward,  the  engine  push- 
ing the  flat  car,  which  passed  safely  under 
the  flrst  rope;  but  this  rope  was  caught  by 
the  cab  of  the  engine,  pulling  down  the  der- 
rick and  causing  the  second  rope  to  fall  upon 
and  sweep  across  the  top  of  the  flat  car, 
and  in  order  to  kvoid  being  dragged  off  by 
the  rope  the  plaintiff  was  obliged  to  leap  off 
the  moving  car  near  the  tender,  alighting  on 
some  rocks  on  a  steep  embankment,  bruising 
himself  and  breaking  three  ribs,  and,  as  he 
rolled  down  the  embankment,  the  heel  of  his 
left  shoe  was  caught  on  the  track  by  the 
wheels  of  the  engine  and  his  foot  mashed, 
resulting  in  amputation  of  part  thereof. 

The  evidence  is  very  incomplete  and  un< 
satisfactory,  in  not  showing  to  whom  the  der- 
rick belonged,  how  It  was  or  had  been  em- 
ployed, more  of  the  particulars  regarding 
the  delay  of  the  train  in  the  afternoon  of 
the  day  of  the  accident,  how  and  by  whom 
the  ropes  were  elevated  so  as  to  allow  the 
train  to  pass  under  them,  in  whose  charge 
tlve  derrick  was,  and  what  provision  the  de- 
fendant had  made  to  keep  its  track  clear  at 
this  point  The  plaintiff  evidently  relied  on 
proof  of  the  obstruction  alone  as  making  out 
a  case  of  presumptive  negligence,  regarding 
the  other  matters  as  defensive  in  nature.  It 
is  not  generally  true,  however,  as  between 
master  and  servant,  that  negligence  is  Im- 
puted from  the  circumstance  alone  of  Injury 
due  to  defective  appliances  or  machinery; 
but,  as  a  general  rule,  some  afllrmative  acts 
of  negligence,  either  of  omission  or  commis- 
sion, must  be  shown.  MInty  v.  Railroad  Co., 
2  Hash.  (Idaho)  471,  21  Pac.  660,  4  L.  R.  A. 
409;  Wood,  Mast  &  Serv.  S  382;  Railway  Co. 
V.  Ledbetter,  34  Kan.  326,  8  Pac.  411;  Dob- 
bins V.  Brown,  119  N.  Y.  188,  23  N.  E.  53T; 
2  Labatt,  Mast.  &  Serv.  §§  833-835. 

After  the  plaintiff  had  Introduced  evidence 
of  the  nature  and  cause  of,  and  how  he  re- 
ceived, his  injuries,  developing  the  facts  sub- 
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Btantially  aiT  stated,  the  conrt  sustained  the 
defendant's  motion  to  strike  out  his  evidence 
and  direct  a  verdict  In  its  favor. .  The  only 
question  presented  here  is,  was  this  action 
of  the  court  erroneous?  It  Is  said  by  Judge 
Holt  in  Robinson  v.  Railroad  Co.,  40  W.  Va. 
585,  21  S.  B.  727:  "If  there  is  no  evidence  In 
any  fairly  appreciable  degree  tending  to 
prove  defendant's  negligence,  then  the  court, 
on  motion,  should  Instruct  the  jury  to  find 
tor  the  defendant,  and  the  court  must  decide 
when  the  case  calls  for  such  Instruction,  for 
Co  that  extent  it  is  a  question  of  law  arising 
out  of  the  testimony;  but  if  in  the  opinion  of 
the  court  the  evidence  tends  In  a  fairly  ap- 
preciable degree,  not  by  a  mere  scintilla,  to 
prove  negligence  on  the  part  of  the  defend- 
ant, then  the  question  should  be  submitted 
to  the  Jury."  To  the  same  effect  are  Carrico 
V.  Railway  Co.,  35  W.  Va.  389,  14  S.  B.  12, 
Yeager  v.  Bluefleld,  40  W.  Va.  484,  21  S.  B. 
752,  and  Guinn  v.  Bowers,  44  W.  Va.  507,  29 
S.  B.  1027 ;  a  motion  to  exclude  evidence  be- 
ing, according  to  these  and  other  cases^ 
equivalent  to  a  demurrer  thereto,  so  far  at 
least  as  the  rights  of  the  plaintiff  are  con- 
cerned. Whether  the  evidence  of  the  plain- 
tiff comes  within  the  rule  of  these  cases  de- 
pends upon  the  question  whether  the  suspen- 
sion of  these  cables  over  the  track,  so  low  at 
the  time  of  the  accident  as  to  constitute  an 
obstruction,  of  Itself  speaks  a  prima  facie 
case  of  negligence,  tending  with  the  other 
evidence  to  support  in  an  appreciable  degree 
the  plaintifTs  case.  It  is  familiar  law  that 
the  obligation  to  provide  the  servant  a  rea- 
sonably safe  place  to  work  Is  a  nonassignable 
duty,  breach  of  which,  though  delegated  to 
another,  will  render  the  master  liable.  Such 
a  reasonably  safe  place  to  work  has  been  ex- 
tended, with  respect  to  railroads,  to  the  en- 
tire track  over  which  the  servant  is  required 
to  pass  in  discharge  of  his  dutiec^  (Flanne- 
gan  V.  Railway  Co.,  40  W.  Va.  436,  21  S.  B. 
1028,  52  Am.  St  Rep.  896;  McCreery's  Adm'x 
V.  Railroad  Co.,.  43  W.  Va.  112,  27  S.  B.  327; 
Jackson  v.  Railroad  Co.,  43  W.  Va.  380,  27  S. 
B.  278,  31  S.  B.  258,  46  L.  IL  A.  337),  and  we 
see  no  reason  for  excepting  railroads  under 
construction. 

This  position  does  not  violate  the  general 
rule,  in  the  case  of  master  and  servant,  re- 
quiring specific  evidence  which  fairly  tends 


to  show  the  employer  guilty  of  negligence. 
''The  rule  does  not  imply  that  it  Is  only  from 
direct  evidence  that  the  master's  culpability 
can  be  inferred.  The  burden  of  proof  is  sat- 
isfied by  the  production  of  circumstantial 
evidence."  2  Labatt,  Mast  &  Serv.  §  835. 
Does  not  the  suspension  of  wire  cables  across 
a  railroad  track  so  low  as  to  obstruct  the 
track  and  the  passage  of  a  train,  or  leaving 
them  so  dangerously  Insecure  as  to  be  liable 
to  become  an  obstruction  and  a  nuisance,  un- 
explained, actually  obstructing  the  track  but 
a  short  time  before  injury  results,  constitute 
per  se  negligence?  This  court  has  so  held, 
and- we  think  rightfully,  in  McCreery's  Adm'x 
V.  Railway  Co.,  supra,  and  substantially,  al- 
so, in  Flannegan  v.  Railway  Co.  and  Robin- 
son V.  Railway  Co.,  supra.  The  courts  of 
other  states  so  hold.  Stoltenberg  v.  Railroad 
Co.,  165  Pa.  377,  30  Atl.  980;  Railway  Co.  v. 
Delaney,  22  Tex.  Civ.  App.  427,  55  S.  W.  538; 
Thomas  v.  Telegraph  Co.,  100  Mass.  156.  La- 
batt, Mast  &  Serv.  S  836,  says:  "But,  while 
the  plaintiff  is  bound  to  introduce  evidence 
from  which  the  Jury  may  properly  Infer  that 
the  accident  was  caused  by  the  defendant's 
negligence,  he  Is  not  required  to  point  out  the 
particular  act  or  omission  which  caused  the 
accident"  In  a  note  to  flection  838  are  col- 
lected a  number  of  cases  illustrating  the 
shifting  of  the  burden  of  proof .  This  is  not 
a  case  like  Sanderson  v.  Lumber  Co.,  50  W. 
Va.  42,  40  S.  B.  368,  55  Ia  R.  A.  908,  88  Am. 
St  Rep.  841,  in  which  an  employ^  of  the  de- 
fendant not  directly  connected  with  the  man- 
agement of  a  log  train,  but  whose  duty  it 
was  to  ride  on  it  in  performance  of  his  du- 
ties, was  thrown  off  and  injured  by  the  reck- 
less management  of  the  train  and  engine. 
Here,  as  in  McCreery's  Adm'x  v.  Railway 
Co.,  supra,  there  was  an  obstruction  over  the 
track,  which  the  servant  had  the  right  to  as- 
sume would  be  kept  unobstructed,  subjecting 
him  to  a  danger  not  assumed — an  obstmc- 
tion  which,  until  explained  by  the  defendant 
consistently  with  nonnegllgence,  makes  a 
prima  facie  case  of  negligence.  The  plaintlfT 
was  entitled  to  have  his  evidence*go  to  the 
Jury,  and  the  motion  to  exclude  it  and  direct 
a  verdict  for  defendant  was  improperly  sus- 
tained. 

We  therefone  reverse  the  Judgmoit,  set 
aside  the  verdict,  and  award  th«»  plaintiff  a 
new  trial. 
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LEWIS  T.  TATES  et  al. 

(Supreme  Court  of  Appeals  of  West  Yirfinla. 

Nov.  19.  1907.    Rehearing  Denied 

Jan,  7,  1908.) 

1.  Bjecthxnt— Vkndsx  in   Posskssion— De- 
fenses. 

For  the  purposes  of  ejectment  law,  a  vendee 
in  possession  under  a  title  bond  is  the  lessee  or 
tenant  of  his  vendor,  and  may  defend  under  the 
title  of  the  latter,  either  as  perfect  paper  title, 
or  as  color  of  title.  His  possession  being  that 
of  the  vendor,  he  may  defeat  recoverv  by  proof 
of  legal  title  in  his  landlord,  the  vendor,  by  ad- 
verse  possession. 

2.  Advbbse  Possession— €k)LOB  or  Title. 

Whether  a  title  bond  or  other  executory 
contract  of  sale  of  land  Is  color  of  title  discuss- 
ed, but  not  decided. 
8.  Sake. 

A  deed  made  b^  a  claimant  under  a  patent, 
which  interlocks  with  an  older  one,  purporting 
to  convey  land  lying  partly  beyond  the  inter- 
lock and  within  the  boundaries  of  th^  senior  pat- 
ontt  is  color  of  title  to  the  extent  of  the  bound- 
ary lines  therein  designated,  but  it  does  not  ex- 
tend the  boundary  lines  of  the  junior  patent 
beyond  their  locations  as  they  would  be  fixed 
and  determined,  had  such  deed  never  been  made, 
and  it  remains  color  of  title  as  to  land  included 
in  the  older  grant  only  to  the  extent  of  its 
boundaries,  determined  independently  of  the 
deed. 
4.  Boundaries— I NTBBLOOK. 

A  tract  of  land,  supposed  to  lie  between 
older  grants,  the  patent  for  which,  In  describing 
it,  calls  for  lines  and  comers  of  the  older  grants 
on  one  side,  but  makes  no  reference  to  those 
supposedly  lying  on  the  other  side,  must  be  so 
located  by  the  jury,  in  finding  a  verdict,  as  not 
to  ignore  the  location  of  the  older  grants,  lines, 
and  comers  called  for  in  the  patent,  even  though 
tfie  location  of  the  tract  in  question,  as  deter- 
mined by  observance  of  said  monuments,  cause 
an  interlock  with  the  older  grants  on  the  other 
side,  not  called  for  in  the  description. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Boundaries,  S  07.] 

5b  Same— Natttbal  Monuicents. 

In  locating  land  from  the  description  set 
forth  in  the  deed  or  patent,  natural  monuments 
and  marked  lines  must  be  allowed,  .ordinarily, 
to  control  courses  and  distances,  if  there  is  con- 
flict; but,Mn  such  case,  the  evidence  must  be 
sufficient  to  identify,  with  reasonable  certainty, 
the  monuments  in  question  as  the  monuments 
called  for  in  the  description. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Boundaries,  «  8.  12,  18,  23.] 

6.  Same-Ooubses  and  Distances. 

When  certain  lines  and  comers  of  a  survey 
are  reasonably  well  identified,  or  admitted,  and 
others  are  not  courses  and  distances  must  be 
allowed  controlling  force  in  determining  the  lo- 
cation of  the  latter,  when  the  description  by 
quantity  is  in  substantial  agreement  with  the 
area  of  the  tract  sO  located,  even  though  there 
be  slight  evidence  tending  to  show  marked  Unes, 
differing  from  those  determined  by  the  courses 
and  distances. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  8,  Boundaries,  H  38-41:] 

7.  Taxation— FoBFEiTUBB  oe  Land  Dslin- 

QX7BNT— OpEBATION  AND  EfFEOT. 

Title  to  land,  acquired  by  adverse  posses- 
sion, is  forfeited  to  the  state  for  nonentry  on 
the  landbooks  for  taxation,  and  nonpayment  of 
taxes  thereon  for  a  period  of  5  years,  in  the 
name  of  some  bona  fide  claimant  thereof,  under 
the  colorable  title  under  which  title  by  adverse 
possession  has  been  acquired;  and,  if  the  land 
lies  within  the  boundaries  of  a  claimant  under 
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a  grant  from  the  state,  nikder  which  possession 
of  a  part  thereof  has  been  held  for  more  than 
10  years,  and  the  whole  thereof  has  been  taxed 
and  the  taxes  thereon  paid,  the  forfeited  ad- 
verse title  is  transferred  to,  and  vested  in,  the 
claimant  under  the  title  as  to  which  there  has 
been  no  default  in  respect  to  taxation,  by  virtue 
of  section  8  of  art  13  of  the  Constitution  of 
1899  [Code  1906,  p.  Ixxxiv]. 
8.  Same— LiiciTATioNS  Against  State. 

The  statute  of  limitations  does  not  run 
against  the  state  so  as  to  prevent  forfeiture  of 
land  titles  for  nonentry  for  taxation,  under  sec- 
tion 6  of  Article  13  of  the  Constitution  of  1899 
[Code  1906,  pp.  Ixxxiv,  Ixxxv],  or  the  transfer 
of  forfeited  titles  under  section  8  of  said  article. 
(Syllabus  by  the  Court.) 

Error  from  Circoit  Court,  Greenbrier 
County. 

Action  by  Cornelia  A.  Lewis  against  W.  C. 
and  James  A.  Tates.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Reversed 
and  remanded. 

Presttm  &  Wallace,  Williams  &  Dice,  and 
John  Osborne,  for  plaintiff  in  error.  Henry 
Gilmer,  for  defendants  in  error. 

POFFBNBABGER,  J.  Cornelia  A,  Lewis, 
in  her  declaration  in  an  action  of  ejectment 
against  W.  C.  and  James  A.  Yates  in  the  cir- 
cuit court  of  Greenbrier  county,  seeks  recov- 
ery of  a  tract  of  470  acres  of  land  known  as 
the  "William  Donaldson  grant"  the  "William 
Powell  survey,"  and  the  "Henning  land." 
The  patent  was  issued  on  the  4th  day  of  Feb- 
ruary, 1801,  granting  the  land  to  Donaldson, 
who  was  the  assignee  of  John  Deem,  who  was 
the  assignee  of  William  Powell,  and  the  sur- 
vey had  been  made  on  the  22d  day  of  March, 
1798.  This  land  subsequently  passed,  by  con- 
veyance, to  one  Hennlng,  and  then  to  Stuart, 
and  from  Stuart  to  Sehon,  who  sold  it  to 
Mrs.  Lewis.  Hence  it  is  frequently  referred 
to  in  the  record  as  well  as  in  deeds  as  the 
Henning  tract  The  defendants  claim  57 
acres  out  of  what  was  known  as  the  Andrew 
Hamilton  tract,  which  57  acres,  according  to 
the  location  claimed  by  them,  lies  partly 
within  the  boundaries  of  the  Powell  survey, 
located  according  to  the  claim  of  the  plain- 
tiff. The  Hamilton  survey  was  made  on  the 
5th  day  of  May,  1796,  and  called  for  600 
acres,  and  appears  to  lie  for  the  most  part 
northwest  of  the  Powell  survey.  It  is  a  large 
and  irregular  survey,  having  many  lines  and 
comers.  The  grant  was  made  February  22, 
1816,  to  Anthony  Bowen,  assignee  of  Andrew 
Hamilton.  Bowen  conveyed  to  Samuel  Car- 
roll 475  acres  of  it  Samuel  Carroll,  by  deed 
dated  December  10, 1837,  conveyed  part  of  the 
tract  to  Clement  Carroll.  Clement  Carroll 
by  deed  dated  May  17, 1852,  conveyed  to  John 
Stuart  part  of  it,  describing  it  as  a  tract  of 
57  acres.  He  had  previously  made  a  deed 
dated  the  31st  of  March,  1852,  conveyihg  to 
John  Tates,  Jr.,  all  of  his  interest  in  and 
title  to  the  farm  on  which  he  then  resid^. 
describing  it  as  adjoining  the  ''lands  of  Robt 
McClintic,  Joseph  McClintic,  Charles  A. 
Stuart,  decst.  Garland  Brown,  and  Jacob 
Hinkle,"  and  aa  supposed  to  contain  '*800 
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acres  more  or  less  after  deducting  50  acres 
which  said  Carroll  had  sold  Charles  A. 
Stuart,  his  decst.»  which  50  acres  the  said 
Carroll  reserves."  John  Stuart,  to  whom  the 
67  acres  was  coi^yeyed,  seems  to  have  been 
a  son  of  Charles  A.  Stuart  Wherefore  the 
deed  tor  the  57  acres,  described  hi  the 
previous  deed  as  50  acres,  was  conveyed  to 
him.  The  defendants  claim  that  Robert  Rine- 
hold,  years  ago,  purchased  this  small  tract 
from  John  Stuart,  tkking  a  title  bond  there- 
for but  no  deed,  and  tliat  subsequently  tbey 
purchased  it  from  Rinehold,  taking  an. as- 
signment of  the  title  bond,  which  they  say 
they  have  lost  A  title  bond  from  Stuart 
to  Rinehold,  calling  for  said  tract  of  land, 
which  was  found  among  the  papers  of  John 
Stuart,  appears  in  the  record.  Tlie  deed 
from  Clement  Carroll  to  John  Stuart  de- 
scribes the  57-acre  tract  of  land  as  being  "on 
the  waters  of  Byrne's  creek,  joining  said 
Stuart's  Henning  place  and  his  Banks  lands, 
and  bounded  as  follows,  to  wit:  Beginning 
at  a  white  oak  on  a  flat  ridge,  comer  to 
Smith,  said  Henning  place,  N.  79**  W.  94  poles 
to  a  sm^U  dogwood  on  hillside  near  Byrne's 
creek,  and  leaving  N.  26"  B.  116  poles  over  a 
ridge  to  a  hickory,  near  a  branch  or  a  line  of 
said  Banks  tract,  and  with  S.  54*  B.  112 
poles  crossing  branch  twice  to  a  small  chest- 
nut oak  on  side  of  a  point,  in  laurel,  comer 
to  and  with  said  Henning  place,  S.  40*  W.  74 
poles  crossing  small  branch  to  the  beginning." 
A  considerable  portion  of  this  small  tract 
lies,  according  to  the  contention  of  the  plain- 
tiff, outside  of  the  Hamilton  survey  and 
inside  of  the  Powell  survey,  and  the  de- 
fendants and  those  under  whom  they  claim 
have  been  in  actual  possession  thereof  for  a 
great  many  years.  Their  actual  indosure 
covered  a  very  considerable  i)ortion  of  the 
57  acres.  No  actual  possession  or  inclosure 
on  the  part  of  the  plaintiff,  or  those  under 
whom  she  claims,  reaches  any  part  of  the 
land  claimed  by  the  defendants.  It  will  be 
observed  that  the  grant  of  the  Powell  survey, 
made  to  Donaldson,  is  considerably  earlier 
than  that  made  to  Bowen  under  the  Hamilton 
survey.  There  is  no  reference  in  the  Donald- 
son patent  to  the  Hamilton  survey,  nor  is 
there  any  In  the  Bowen  patent  to  the  Powell 
survey.  An  older  survey  than  either  of  these 
lying  east  and  southeast  of  the  Hamilton  sur- 
vey is  the  Banks  survey,  and  the  Hamilton 
survey  and  Bowen  grant  based  upon  it  call 
for  a  comer  and  two  lines  of  it  The  Powell 
survey  seems  to  have  been  made  without  any 
reference  to  the  Banks  survey,  since  it  calls 
for  no  line  or  comer  thereof.  Another  old 
survey,  made  in  1791,  known  as  the  "Patterson 
survey,"  and  lying  east  of  the  Powell  survey, 
was  likewise  made  without  any  reference 
to  the  Banks  survey,  for,  however  located, 
whether  as  claimed  by  the  plaintiff  or  defend- 
ants, it  laps  over  onto  the  Banks  survey. 
The  southwest  comer  of  the  Patterson  surv^ 
IS  the  beginning  point  of  the  Powell  survey, 
jirhlch  follows  the  western  line  of  the  Patter- 


son survey  N.  6*  W.  194  poles  to  a  Spanish  ^ 
oak ;  thence  leaving  the  same  runs  S.  84*  W. 
184  poles  to  a  Spanish  oak  and  chestnut  oak; 
thence  N.  80'  W.  58  poles  to  four  white 
oaks  by  a  path,  and  &  80*  W.  72  poles  to 
two  lynns  and  two  sugar  trees,  comer  to  the 
Gratton  survey,  at  a  run  and  with  the  Grat- 
ton  survey  S.  14*  W.  162  poles  to  two  white 
oaks  and  a  Spanish  oak,  comer  to  the  Grat- 
ton survey,  the  Barger  survey,  and  the  W<^f- 
enberger  survey  of  464  acres;  thence  with 
the  Wolfenberger  survey  S.  65*  B.  40  poles  to 
a  hickory  and  white  oak  sapling;  thence  S. 
50*  a  200  poles  to  a  white  oak  on  the  line  of 
the  Wolfenberger  464-acre  tract  comer  to 
another  Wolfenberger  survey  of  51  acres; 
thence  with  the  same  N.  20*  B.  48  poles  to  a 
white  oak  sapling,  W.  22  poles  to  a  white 
oak,  N.  20*  B.  26  poles  to  a  chestnut  and 
chestnut  oak,  S.  80*  B.  78  poles  to  a  white 
oak  and  tlack  oak  sapling,  comer  to  the 
Wolfenberger  51-acre  surv^  and  Powell's 
400-acre  survey;  thence  with  a  line  of  the 
latter  N.  51*  B.  120  poles  to  the  place  of 
beginning.  The  small  Wolfenberger  survey 
was  made  in  1794,  and  the  large  one  was 
surveyed  for  John  Frogg  in  1785.  The  Powell 
400-acre  survey  was  made  in  1798. 

There  is  evident  conflict  between  the  lines 
of  the  Powell  470-acre  survey  and  the  lines 
of  the  Hamilton  600-acre  survey,  but  no  in- 
consistency of  which  the  court  or  jury  could 
take  notice,  as  matter  of  construction,   for 
neither  patent  recognizes  the  other.    The  de- 
fendants claiming  under  the  Bowen  patent 
for  the  Hamilton  survey  may  be  within  the 
lines  of  the  Powell  survey,  consistently  with 
the  lines  of  the  Hamilton  survey.    As  tbey 
claim  under  the  title  bond  from  John  Stnart 
for  the  land  described  in  the  deed  to  him 
from  Clement  Carroll,  under  which  Rinebold 
held  possession  for  a  long  time,  and  under 
which  the  defendants  themselves  have  been 
in  possession  for  many  years,  calling  for  cer- 
tain monuments  upon  the  ground,  whi<di  tbey 
say  were  located  by  the  survey  made  by  Sam- 
uel Thompson  away  back  in  the  OO's,   and 
which  survey  Is  inconsistent  with  the  lines  of 
the  Powell  tract,  whether  located  according 
to  the  contention  of  the  plaintiff  or  the  de- 
fendants, it  may  be  that  this  possession  is 
outside  of  the  Bowen  grant,  as  well  as  with- 
in the  lines  of  the  Donaldson  grant.     Pre- 
sumably,  on   the  three-fold   view  that    the 
title  bond  is  color  of  title  to  the  extent  of  the 
boundaries  described  hi  the  deed  from  Carroll 
to  Stuart,  that  the  land  in  controversy  la 
within  the  boundary  lines  of  the  Bowen  pat- 
ent, and  that  it  lies  wholly  beyond  the  lines  of 
the  Donaldson  patent,  th^e  was  a  general 
verdict  for  the  defendants,  accompanied  by 
a  special  flnding  that  the  beginning  comer 
and  eastern  line  of  the  Donaldson  patent  are 
located  as  claimed  by  the  defendants.     The 
principal  complaint  is  that  the  court  erred  in 
refusing  to  hold  this  verdict  contrary  to  the 
law   and   the   evidence,    and   set    It    aside. 
Whether  this  complaint  is  well  founded  in- 
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volvea  not  only  consideration  of  the  evidence, 
but  also  the  status  of  the  defendants  as 
claimants  under  the  title  bond. 

In  McNeeley  v.  South  Penn  Oil  Co.,  52  W. 
Va.  6ie,  44  S.  E.  508,  62  L.  IL  A.  562,  it  is 
said  that  an  executory  contract  of  sale  of 
land,  stipulating  for  the  future  conveyance 
of  the  legal  tittle,  is  color  of  title  under  the 
statute  of  limitations  as  to  hostile  claimants. 
As  it  was  distinctly  held  and  determined  in 
that  case  that  there  was  no  adverse  posses- 
sion shown  In  it  as  against  any  of  the  par- 
ties, the  statement  Is  necessarily  an  obiter 
dictum.  Similar  expressions  have  been  made 
by  this  court  in  some  other  cases,  as  in 
Adams  v.  Alklre,  20  W.  Va.  480,  Swann  v. 
Thayer,  36  W.  Va.  46,  14  S.  B.  423,  and  Ben- 
nett V.  Pierce  50  W.  Va.  604,  40  S.  B.  395. 
But,  as  the  paper  titles  relied  upon  in  all 
those  cases  were  deeds,  and  not  executory 
contracts,  the  question  whether  an  executory 
contract  Is  color  of  title  could  not  have  arisen 
for  decision,^  and  these  expressions  can  be 
nothing  more  than  dicta.  In  Adams  v.  Al- 
klre, Judge  Snyder  said:  "And  it  is  entirely 
immaterial  whether  this  color  or  claim  of 
title  be  under  a  good  or  a  bad,  a  legal  or  an 
equitable,  title.  Shanks  v.  Lancaster,  5  Grat 
110,  50  Am.  Dec.  108."  I  do  not  think  Judge 
Snyder  meant  to  say  that  an  equitable  title 
is  color  of  title.  In  his  statement  he  includes 
both  color  and  claim,  two  distinct  things. 
This  is  followed  by  the  terms  "legal  title" 
and  "equitable  title."  I  think  he  meant  that 
the  terms  "legal"  and  "equitable"  should  be 
used  distributively,  "legal"  referring  to  color, 
and  "equitable"  to  claim.  Shanks  v.  Lancas- 
ter could  not  have  been  cited  for  the  propo- 
sition ttiat  an  equitable  title  may  be  relied 
upon  as  color  of  title.  The  syllabus  in  that 
case  says :  "It  is  immaterial  whether  posses- 
sion under  a  claim  of  title  be  under  a  good 
or  a  bad,  a  legal  or  an  equitable,  title."  In 
the  opinion,  Judge  Baldwin  said,  on  this 
phase  of  the  case :  *'And  he  and  those  claim- 
ing under  him  may-  do  this  [go  back  of  the 
junior  patent,  and  show  entries  and  surveys 
according  to  his  claim],  not  only  to  establish 
an  adversary  possession  under  his  Junior 
patent,  which  confers  itself  no  l^al  title,  but 
to  establish  an  adversary  possession  prior 
to  his  junior  patent,  under  the  entries  and 
surveys  upon  which  the  same  is  founded,  it 
being  immaterial  whether  an  adversary  pos- 
session under  the  claim  of  title  be  under 
a  good  or  a  bad,  a  legal  or  equitable,  title." 
It  is  admitted  in  McNeeley  v.  Oil  Co.  that 
the  proposition  is  not  asserted  as  matter  of 
decision  in  any  case,  unless  it  be  Adkins  v. 
Spurlock,  46  W.  Va.  139,  38  S.  B.  121.  In 
that  case  nothing  is  said  as  to  whether  a 
title  bond  is  or  is  not  color  of  title.  A  title 
bond  was  involved  in  it,  but  the  decision 
seems  to  have  been  based  upon  another  and 
different  proposition  of  law.  HoUey,  the 
vendor  or  maker  of  the  title  bond,  was  a 
tenant  in  common  with  John  Lucas.  Before 
the  title  bond  was  made,  he  and  Lucas  had 


made  a  verbal  partition,  after  which  Holley 
executed  his  title  bond  to  Spurlock  for  the 
part  of  the  land  which  had  been  assigned  to 
him  in  the  verbal  partition,  and  put  Spur- 
lock in  possession  of  that  part,  where  he  had 
reniained  for  a  period  of  more  than  10  years. 
Judge  Dent,  in  his  opinion,  regarded  this  as 
an  ouster  by  Holley,  not  by  Spurlock,  or 
Lucas  and  those  claiming  under  him,  from 
the  occupancy  of  that  portion  of  the  land, 
whidh  made  Holley's,  not  Spurlock's,  ix>s8es- 
sion  adverse.  The  proposition  of  law  assert- 
ed as  controlling  the  case  was  stated  in  the 
following  terms:  "Partition,  though  it  be 
void,  and  holding  land  in  severalty  by  co-ten- 
ants, is  a  mutual  ouster  of  each  other  as  to 
the  portion  in  actual  occupancy,  and  is  there- 
fore adverse."  Clearly,  therefore^  it  was,  in 
the  opinion  of  the  court,  not  the  holding  un- 
der the  title  bond  that  made  the  possession 
adverse,  but  the  holding  under  the  partition. 
As  the  status  of  an  occupant  of  land  under  a 
title  bond  or  other  executory  contract  is,  for 
the  purposes  of  defense  in  an  action  of  eject- 
ment, quite  as  advantageous  as  that  of  a 
lessee,  enabling  him  to  defend  not  on  his 
title  bond,  but  on  the  title  of  the  vendor, 
there  is  no  good  reason  or  necessity  for  call- 
ing the  title  bond  color  of  title.  It  passes 
no  legal  title,  does  not  purport  to  do  so,  and 
is  therefore  not  within  the  definition  of  color 
of  title  as  given  by  our  decisions.  Hutch. 
Land  Titles,  at  S  389.  says :  "Color  of  title 
is  that  which  has  the  semblance  of  title,  but 
which  in  fact  is  no  title,  and  Is  anything  in 
writing,  however  defective  or  imperfect,  pur- 
porting to  convey  title  to  the  land,  and  which 
defines  the  extent  of  the  claim."  This  defini- 
tion is  the  one  usually  given  by  the  courts 
and  the  law  writers.  An  essential  requisite 
of  it  is  that  it  purports  to  pass  title.  As  a 
court  of  law  takes  cognizance  of  nothing  but 
a  legal  title,  it  is  difficult  to  see  how  a  color- 
able, equitable  title,  such  as  a  title  bond  or 
other  executory  contract,  could  be  treated  or 
regarded  in  that  court  as  color  of  title.  Nor 
does  there  seem  to  be  any  necessity  or  rea- 
son for  setting  up  any  such  fiction;  since 
one  in  possession  under  a  claim  of  an  equi- 
table title  may  defeat  an  action  for  recovery 
of  possession  from  him  under  a  title  hostile  to 
that  under  which  he  claims  by  showing  a 
better  title  outstanding  in  some  other  per- 
son— any  ];>erson — and  if,  by  the  introduction 
of  his  title  bond,  he  can  show  himself  to  be 
a  claimant  of  that  better  title  and  his  pos- 
session to  be  under  it,  as  such  claimant,  his 
case  becomes  stronger  and  his  right  of  oc- 
cui>ancy  clearer.  If  the  outstanding  title, 
thus  shown,  is  a  good  title,  a  superior  title, 
then  the  elements  of  color  and  adverse  pos- 
session do  not  enter  into  the  case.  He  makes 
out  as  against  the  plalntifT  a  complete  supe- 
rior title,  a  perfect  paper  title,  not  a  title  by 
adverse  possession  at  alL  If,  on  the  other 
hand,  he  shows  a  Junior  patent,  or  void  deed 
or  other  paper,  purporting  to  pass  a  legal 
title  to  the  x>erson  who  put  him  in  possession 
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nnder  the  title  b<Hid  or  otber  executory  con* 
tract,  or  as  lessee;  and  that  the  possession 
of  himself  and  his  vendor  or  lessor  onder 
that  colorable  title  has  been  of  requisite  time 
and  character,  his  defense  is  based,  not  up- 
on his  executory  contract  as  color  of  tltle^ 
but  upon  the  colorable  title  of  his  vendor  or 
lessor,  his  possession  being  that  of  the  vendor 
or  lessor,  as  the  case  may  be,  and,  under  his 
lessor's  or  vendor's  colorable  title,  not  his 
own,  for  he  has  none.  Numerous  decisions 
hold  that  the  possession  of  a  vendee  under  an 
executory  contract  is  not  adverse,  and  also 
that  his  possession  is  the  possession  of  his 
vendor.  State  v.  Harman,  57  W.  Va.  447,  60 
S.  B.  828;  Core  v.  Taupel,  24  W.  Va.  288; 
Clarke  v.  McClure,  10  Grat  306.  At  common 
law,  the  tenant  In  poesessioD  could  always 
defend  under  his  landlord's  title.  His  failure 
to  do  80,  however,  frequently  resulted  in 
hardship  and  vexation  to  hlfi  landlord.  Hence 
the  statute  (St  2  Qeo.  II,  a  19)  was  passed, 
requiring  notice  of  the  action  to  landlords, 
and  giving  them  the  right  to  make  them- 
selves defendants  by  Joining  with  the  tenants 
in  possession,  and  imposing  a  penalty  upon 
tenants  who  refused  or  neglected  to  give  such 
notice.  Similar  statutes  have  been  enacted  In 
most  of  the  states  in  this  country.  7  Enc.  PI. 
ft  Pr.  307.  Our  statute  (section  5,  c.  90,  Code 
1899  [Code  1906,  S  3340])  sa3rs  the  occupant 
shall  be  named  in  the  declaration,  and,  if  a 
lessee  be  made  defendant  without  Joining  his 
landlord,  such  landlord  may  appear  and  be 
made  a  defendant  with,  or  in  place  of,  his 
lessee.  Judge  Staples,  in  Hanks  v.  Price,  32 
Grat  107,  made  a  careful,  able,  and  exhaus- 
tive examination  of  the  authorities  for  the 
purpose  of  determining  what  the  terms  "les- 
see" and  "landlord,"  as  used  in  the  statute 
relating  to  actions  of  ejectment,  very  similar 
to,  if  not  identical  with,  ours,  mean,  and  his 
conclusion  is  embodied  in  point  2  of  the  syl- 
labus in  that  case,  which  says:  "In  general, 
the  law  will  imply  a  tenancy  whenever  there 
is  an  ownership  of  land  on  the  one  hand 
and  an  occupation  on  the  other."  It  Is  enough 
that  the  occupant  holds  under,  and  in  sub- 
ordination to,  the  title  of  another  person, 
for  the  puri)oees  of  ejectment  law.  This 
makes  them  landlord  and  tenant  Hence  it 
seems  quite  clear  that  there  never  can  be 
any  necessity  for  regarding  an  executory 
contract  as  color  of  title ;  the  occupant  under 
it  being  the  lessee  of  the  vendor  and  able  to 
defend  under  his  vendor's  title,  as  perfect 
title,  if  it  be  good,  and  as  col<H*abl6  title,  if  it 
be  bad.  As  this  is  a  matter  wholly  foreign 
to  the  subject-matter  of  sections  20,  21,  and 
22  of  chapter  90  of  the  Code  of  1899  [Code 
1906,  H  3355,  3856,  3357],  these  sections  seem 
to  have  no  bearing  upon  the  question.  They 
relate  to  actions  and  rights  between  vendor 
and  vendee  In  the  one  instance,  and  mort- 
gagor and  mortgagee  in  the  other.  The  doe- 
trine  propounded  here  obtains  between  per- 
sons not  in  privity  with  one  another  in  any 
-onae,  nor  holding  under  the  same  title,  but» 


on  the  contrary,  under  strange  and  hostile 
titles.  There  is  some  authority  as  shown  hi 
•McNeeley  v.  Oil  CJompany,  cited,  for  the  posi- 
tion that  a  title  bond  is  color  of  title,  but 
these  authorities  do  not  refer  their  ccmdu- 
sions  to  any  general  principle  of  law,  nor 
show  any  necessity  for  such  deviation  from 
settled  legal  principles.  Some  of  them  hold 
that  a  title  bond  constitutes  color  of  title  if 
the  purchase  money  has  been  wholly  paid,  so 
that  nothing  remains  to  be  done  except  the 
delivery  of  a  deed.  Others  hold  that  It  con- 
stitutes color  of  title  whether  the  purdlase 
money  be  wholly  paid  or  not  It  Is  difficult 
to  see  how  the  payment  or  nonpayment  of 
the  purchase  money  could  make  any  differ- 
ence, inasmuch  as  the  holding  must  proceed 
upon  the  theory  that  the  sole  object  of  color 
of  title  is  to  define  boundaries,  and  that  it 
need  not  purport  to  pass  any  legal  title. 

It  is  apparent  that,  in  a  practical  senses 
the  same  result  is  generally  accomplished  by 
allowing  the  vendee  to  defend  under  the  col- 
orable title  of  his  vendor  that  would  come 
from  allowing  the  use  of  the  title  hooA  as 
color  of  title.  For  the  purposes  of  this  case» 
it  suffices  to  say  the  defense  is  made  under 
the  Carroll-Stuart  deed  as  color,  and  not  un- 
der the  title  bond,  and  we  find  it  unnecessary 
to  decide  whether,  in  case  there  were  no  pa- 
per muniment  other  than  the  bond,  it  would 
be  admissible  as  color  of  title.  A  claim  of 
title  could  undoubtedly  be  predicated  upon 
it,  but  that  differs  widely  from  color  of  title. 
John  Stuart  was  never  the  owner  of  any 
part  of  the  Henning  tract,  although  the  deed 
to  him  seems  to  describe  it  as  his  land.  It 
was  granted  to  William  Donaldson,  who  con- 
v^ed  it  to  Samuel  Donaldson,  who  conveyed 
it  to  Nathan  Henning,  who  conveyed  It  to 
Charles  A.  Stuart,  the  father  of  John  Stuart 
Charles  A.  Stuart  devised  it  to  his  wife, 
Elizabeth  Stuart,  who  devised  it  to  Heniy 
Stuart  and  Thomas  Bradford  in  trust  for  her 
son  Robinson  Stuart's  wife  and  his  family. 
Robinson  Stuart  and  his  children  made  deeds 
for  it  to  Edmond  Sehon,  and  Thomas  H.  Den- 
nis, as  commissioner  of  the  circuit  court  of 
Greenbrier  county,  conveyed  to  Sehon  the 
interest  of  Charles  A.  Stuart  Jr.,  a  son  of 
Robinson  Stuart  Edmond  Sehon  and  his 
wife,  daughter  of  Robinson  Stuart  convey- 
ed the  land  to  Cornelia  Lewis.  John  Staart 
purchased  the  57  acres,  the  location  of  which 
is  in  controversy  here,  from  Clement  Carroll, 
believing  it  to  be  a  part  of  the  Bowen  grant 
and  accepthig  it  as  sudi.  Hence,  as  to  the 
Henning  tract  the  plaintiff  is  not  in  privity 
with  John  Stuart  or  the  defendants  hold- 
ing under  him.  The  Bow^i  patent  being 
later  In  date  than  the  Donaldson  patent,  is 
only  color  of  title  as  against  the  latter,  and 
the  deed  to  John  Stuart  from  Clement  Car- 
roll is  mere  color  of  title  as  against  it.  The 
grave  questions  presented,  then,  are  whether 
the  Bowen  patent  and  the  deed  made  to 
Stuart,  or  either  of  them,  interlo(dES  with  the 
Donaldson  patent  and  so  covers  part  of  the 
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land  granted  to  Donaldson  and  now  claimed 
by  the  plaintiff;  whether  the  possession  of 
the  defendants,  which  has  been  open,  notori- 
ous, and  continuous  for  a  long'^rlod  of  time^ 
within  the  boundaries  of  the  Donaldson  grant 
as  claimed  by  the  plaintiff,  was  within  or 
outside  of  the  boundaries  of  the  Bowen  pat- 
ent, and,  though  outside  of  the  boundaries 
of  that  patent,  yet  within  the  boundaries  of 
the  deed  made  froni  Carroll  to  Stuart;  and 
whether  the  Donaldson  patent  covers  ttte 
land  in  controversy,  it  being  the  contention 
of  the  defendants  that  it  does  not  touch  any 
portion  of  It 

That  the  verdict  of  the  Jury  as  to  the  loca- 
tion of  the  Donaldson  grant  of  the  Henning 
land  is  contrary  to  the  law  and  the  evidence 
seems  clear  beyond  question.  All  the  wit- 
nesses say  that  if  located  according  to  the 
contention  of  the  defendants,  it  will  run 
over  into  what  is  called  the  **Frogg  survey** 
of  464  acres,  known  also  as  the  "large  Wolf- 
enberger  survey,"  and  completely  cover  the 
small  Wolfenberger  tract  of  51  acres.  The 
locations  of  the  Wolfenberger  tracts  seem  to 
be  agreed  upon  by  the  witnesses.  There  Is 
.no  controversy  as  to  their  location.  Some 
of  their  lines,  comers,  courses,  and  distan- 
ces are  called  for  as  lines,  comers,  courses, 
and  distances  of  the  Henning  tract  These 
two  tracts,  therefore,  are  monuments  called 
for  In  the  description  of  the  Donaldson  grant 
Beyond  them  the  Donaldson  grant  cannot 
extend  without  Ignoring  the  monuments  call- 
ed for  therein.  To  locate  it  beyond  them  is 
not  only  to  disregard  the  evidence,  but  like- 
wise to  disregard  the  law.  Marked  lines  and 
reputed  boundaries  of  adjoining  tracts,  call- 
ed for  In  the  deed  or  patent,  and  the  .loca- 
tions of  which  are  not  disputed,  must  be  ob- 
served by  both  court  and  Jury.  Other  lines 
and  comers,  as  to  the  locations  whereof  the 
evidence  is  uncertain,  must  be  located  from 
them.  Moniunents  and  lines  Identified  or  ad- 
mitted must  prevail  and  govern  in  finding 
those  not  identified.  Summerfield  v.  White, 
64  W.  Va.  811,  46  S.  B.  154;  Ruffher  v.  Hill, 
31  W.  Va.  428,  17  S.  B.  18.  The  only  reply 
made  by  counsel  for  the  defendants  to  this 
circumstance  is  that  the  Donaldson  grant  if 
located  according  to  the  claim  of  the  plain- 
tiff, will  extend  over  Into  the  Banks  survey, 
and  push  the  Patterson  survey  almost  wholly 
over  into  the  Banks  survey,  and  fall  to  con- 
nect as  it  should  with  the  Gratton  survey. 
The  contention  of  the  defendants  themselves 
would  locate  imrt  of  the  Patterson  survey 
within  the  Banks  survey.  This  is  no  answer 
to  the  proposition.  Neither  the  Donaldson 
patent  nor  the  Patterson  survey  calls  for 
the  Banks  survey,  or  any  line  of  it,  as  a 
monument  They  wholly  ignore  that  survey. 
They  are  hostile  grants,  covering  in  part  the 
same  land.  Hence  It  is  no  objection  that 
the  one  laps  upon  the  other.  For  no  other 
reason  than  that  otherwise  the  Donaldson 
grant  would  lap  on  the  Banks  tract  defend- 
ants would  shorten  the  lines  and  reduce  the 


quantity  of  the  former,  a  quarter,  third,  or 
half,  and  carry  the  lines  and  comers  to  dis- 
tances and  places  to  which  they  cannot  go 
without  direct  contradiction  of  the  patent 
and  survey.  Such  results  cannot  stand  on 
mere  conflict  with  the  Banks  survey.  In  lo- 
cating the  Donaldson  grant  according  to  the 
claim  of  the  plaintiff,  there  is  some  confu- 
sion with  the  Gratton  survey,  for  which  it 
calls  as  a  monument  and  it  fails  to  reach 
the  Jacob  Barger  survey,  for  the  comer  of 
which  it  calls  as  a  monument  The  conflict 
between  it  and  the  Gratton  survey  may  be 
due  to  some  error  as  to  the  location  of  the 
comer  and  lines  of  the  latter ;  but  it  reaches 
that  survey,  goes  to  it,  and  over  onto  it  It 
does  not  reach  the  Jacob  Barger  survey,  as 
it  should;  but  no  evidence  in  the  case  will 
solve  these  difficulties.  It  is  an  irreconcilable 
conflict  The  Donaldson  grant  as  located  by 
the  defendant  would  not  touch  either  the 
Gratton  survey  or  the  Barger  survey.  Hence 
their  evidence  wholly  fails  to  reconcile  it 
On  the  contrary.  It  would  make  the  situa- 
tion worse.  To  give  the  Gratton  and  Barger 
survey  calls  control,  and  restrain  the  Don- 
aldson calls  so  as  to  correspond,  would  still 
leave  a  large  portion  of  the  land  In  contro- 
versy within  the  plalntifTs  boundary. 

It  seems  clear  also  that  the  evidence  is 
insufficient  to  establish  the  location  of  the 
land  in  controversy  wholly  within  the  Bowen 
grant  of  the  Hamilton  survey.  It  tends 
strongly  to  show  that  a  certain  corner  of  the 
Jacob  Barger  survey  is  a  comer  of  the  Ham- 
ilton survey.  There  seems  to  be  no  contro- 
versy on  that  point,  and  this  comer  seems  to 
be  consistent  with  the  long  northern  and 
western  Irregular  line  of  the  Hamilton  sur- 
vey, which  Is  described  as  running  with 
Moody's  line  to  Murphy's  comer  and  to 
Black's  line  and  with  it  to  a  comer  of  David 
McCk)y  and  on  to  Mushbarger's  line  and  with 
it  down  to  that,  comer,  passing,  away  back 
on  the  line,  a  cave  called  for  in  the  descrip- 
tion, which  the  evidence  locates  and  identi- 
fies. Neither  is  there  any  controversy  about 
the  location  of  another  comer  at  the  extreme 
eastem  end  of  the  Hamilton  survey,  near 
which  this  long  northern  and  western  zigzag 
line  begins.  The  beginning  point  of  the  pat- 
ent is  almost  directly  between  these  comers, 
and  is  described  therein  as  two  sugar  trees, 
a  hickory  and  lynn,  comc^r  to  the  Banks  sur- 
vey, and  mnning  thence  with  the  same  N. 
60®  B.  400  poles  to  a  hickory  and  white  oak 
on  a  ridge,  another  comer  of  the  Banks  sur- 
vey. This  is  the  eastem  comer  Just  men- 
tioned herein,  and  the  location  of  which  is 
practically  uncontroverted.  The  Banks  pat- 
ent seems  not  to  have  been  given  in  evidence ; 
but  one  of  the  surveyors  says  that  patent 
describes  the  comer  of  the  Banks  land,  which 
is  made  the  beginning  comer  of  the  Hamil- 
ton survey,  as  two  lynns  and  a  sugar  tree  on 
the  northwest  side  of  a  branch,  and  he  tes- 
tifies that,  while  the  timber  is  not  found  at 
the  point  at  which  the  plaintiff  says  that 
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corner  Is  located,  he  did  find  a  small  sugar 
tree  there,  standing  Just  north  of  a  branch. 
A  line  run  from  the  comer  at  the  eastern 
end  of  the  tract,  the  location  of  which  is 
practically  undisputed,  back  to  the  place  at 
which  the  plaintiff  locates  the  beginning  cor- 
ner, on  the  bearing  called  for  in  the  survey 
and  patent,  reversing  the  call  and  allowing 
for  variation,  would  locate  the  comer  in  ac- 
cordance with  the  plaintiff's  claim.  No  mon- 
ument is  identified  by  the  evidence  of  either 
plaintiff  or  defendants.  The  evidence  is  un- 
certain, remote,  and  slight.  No  witness  tes- 
tified that  he  had  ever  seen  any  tree  either 
at  the  place  claimed  by  the  defendants  or 
the  plaintiff  as  the  beginning  comer  of  the 
Hamilton  survey,  which  he  knew  to  be  the 
comer,  or  which  was  the  reputed  monument. 
The  defendants  would  locate  this  corner  70- 
odd  poles  southeast  of  the  corner  contended 
for  by  the  plaintiff  on,  or  nearly  on,  a  line  of 
the  Banks  survey,  running  northwest  ^nd 
southeast.  A  tree  was  found  there  which  was 
blocked,  and  the  ax  mark  was  very  old,  but 
it  does  not  appear  to  have  been  marked  as  a 
corner  tree.  It  may  have  been  marked  merely 
as  a  line  tree.  Besides  the  mark  does  not 
agree  in  age  with  the  call.  Going  to  the  west- 
ern end  of  the  tract,  and  running-  from  the 
comer  there  which  seems  to  be  practically 
undisputed,  the  calls  of  the  deed  for  course 
and  distance  would  locate  the  line  substan- 
tially in  accordance  with  the  contention  of 
the  plaintiff,  except  as  to  the  length  of  the 
closing  line,  which  would  be  70-odd  poles  long, 
instead  of  130  on  the  Banks  line.  From  that 
western  comer  two  calls  of  the  Bowen  patent 
carry  the  line  to  the  Banks  line.  One  of 
these  is  S.  80**  B.  210  poles,  and  the  other 
N.  40*  E.  130  poles.  The  last  call  is  from 
this  point  with  the  Banks  line  to  the  place  of 
beginning  (the  Banks  comer),  the  distance 
being  130  poles.  The  defendants'  contention 
would  bring  these  two  calls  to  the  Banks  line 
at  about  200  poles  from  the*  point  contended 
for  by  the  plaintiff  as  the  beginning  corner, 
and  about  130  poles  from  the  point  contend- 
ed for  by  themselves  as  the  beginning  comer. 
To  sustain  the  contention  of  the  defendants, 
it  would  be  necessary  to  ignore  the  comer  at 
the  western  end  of  the  tract  which  has  been 
mentioned,  or  else  disregard  course  and  dis- 
tance, In  the  absence  of  identification  of  any 
monuments  to  Justly  disregard  thereof.  Iden- 
tified monuments  will  control  course  and  dis- 
tance; but,  in  the  absence  of  such  monu- 
ments, course  and  distance  must  be  observed. 
The  one  proposition  is  the  converse  of  the 
other.  When  marks  upon  the  ground  are 
ascertained  and  identified,  they  are  more 
certain  and  reliable  than  a  description  on 
paper;  and  when  they  are  not  ascertained, 
the  paper  description  of  them  is  the  best 
means  of  finding  them,  if  there  is  a  beginning 
point  reasonably  well  established  from  which 
to  start  and  follow  the  courses  and  dis- 
tances. "The  true  principle  is  that  the  course 
and  distance  called  for  in  the  grant  must 


govern  in  respect  of  each  line,  except  so  far 
as  they  may  be  controlled  by  calls  for  nature 
al  objects  or  artificial  monuments,  proven  to 
have  been  mcide  or  adopted  for  the  surv^ 
itself;  and,  in  fixing  those  of  any  one  line 
no  reference  can  legitimately  be  had  to  the 
variation  from  the  patent  calls  that  may  be 
found  necessary  in  determining  the  course 
and  distance  of  any  other  line  according  to 
natural  or  other  controlling  objects  found 
upon  the  ground."  Judge  Lee  in  Clements  v. 
Eylee,  13  Grat.  468,  481.  See,  also,  Smith  v. 
Chapman,  10  Grat  446.  Another  weighty 
circumstance  is  that  the  quantity  of  land  in 
the  Bowen  grant  would  be  very  much  greater, 
if  the  contention  of  the  defendants  should 
prevail,  than  that  called  for  in  the  grant. 
The  grant  calls  for  600  acres;  but  it  would 
include  about  800,  if  the  disputed  lines  were 
located  as  claimed  by  the  defendants,  and  a 
little  over  600,  if  located  as  claimed  by  the 
plaintiff.  Though  description  by  quantity  1b 
the  most  uncertain  method  usually  adopted. 
It  is  to  be  considered,  and,  in  this  instance, 
it  is  in  accord  with  the  great  preponderance 
of  evidence  as  to  the  location  of  the  lines. 
Under  such  circumstances  it  is  not  without^ 
weight.  Western  M.  &  Mfg.  Co.  v.  Coal  Co./ 
8  W.  Va.  406. 

It  remains  to  determine  whether  or  not  a 
good  defense  has  been  made,  by  possession* 
under  the  deed  from  Clement  Carroll  to 
John  Stuart  as  color  of  title.  It  will  be  re- 
membered that  Carroll,  In  conveying  his  land 
to  John  Yates,  excepted  what  he  called  a 
50-acre  tract,  and  described  it  as  land  sold 
to  "Charles  A.  Stuart,  decst,"  and  then  cob- 
veyed  that  land  to  John  Stuart,  as  a  57-acre 
tract  John  Stuart  was  a  son  of  Charles  A. 
Stuairt,  but  he  never  owned  the  Henning 
place.  The  reference  to  the  Henning  place 
in  the  deed  from  Carroll  to  him  may  be  due 
to  the  fact  that  the  sale  had  been  originally 
made  to  Charles  A.  Stuart  the  father,  who 
did,  at  the  time  of  the  sale,  own  the  Hen- 
ning place.  However,  both  the  general  de^ 
scription  and  the  particular  description,  by 
metes  and  bounds,  in  that  deed,  say  the  land 
adjoins  the  Henning  place.  The  beginning 
point  is  described  as  a  comer  to  the  Henning 
place,  and  the  line,  after  going  around, 
comes  back  to  another  corner  of  the  Henning 
place,  and  runs  thence  to  the  place  of  be- 
ginning. There  is  inconsist«icy,  however.  In 
this,  that  tihe  closing  line  does  not  corre- 
spond in  course  and  length  with  any  north- 
ern line  of  the  Henning  tract  But  if  the 
comers  called  for  could  be  ascertained  and 
identified  as  comers  of  the  Henning  tract, 
they  would  prevail  over  the  calls  for  course 
and  distance,  and  the  land,  according  to  the 
description  contained  in  the  deed,  would  He 
wholly  outside  of  the  Henning  tract,  pro- 
vided the  Henning  tract  referred  to  in  the 
deed  is  not  some  other  Henning  tract  then 
owned  by  John  Stuart.  .  Casto  v.  Baker,  5S 
W.  Va.  683,  53  S.  E.  600;  Gwynn  t.  Schwartz, 
82  W.  Va.  487,  496,  9  S.  E.  880;   Adams  t. 
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Alkire,  20  W.  Va.  480;  Pasley  ▼.  Englisli,  5 
Orat  151;  Smltb  v.  Davis,  4  Grat  SO;  Coles 
▼.  Wooding,  2  Pat  Sc  H.  196;  Sfeaw  v.  Cle- 
ments, 1  Call,  429;  Dogan  ▼.  3eekright,  4 
Hen.  &  M.  125.  Whether  he  was  the  owner 
of  any  other  Hennlng  tract  that  might  an- 
swer this  description  is  not  disclosed  hy  the 
evidence.  However,  owing  to  the  state  of 
the  evidence,  another  well-settled  proposition 
justified  the  submission  to  the  Jury  of  the 
inquiry  whether  the  lines  and  monuments 
called  for  in  the  deed  are  not  partly  within 
the  bounds  of  the  Donaldson  grant,  known 
as  a  'Venning  tract,"  even  though  it  be  the 
Hennlng  tract,  referred  to  in  the  deed  as  an 
adjoining  tract.  Soon  after  the  date  of  the 
deed,  May,  1852^  Rinehold,  as  vendee  of 
John  Stuart,  entered  upon  the  land  in  ques^ 
tion,  and  he  and  those  holding  under  the 
Stuart  deed  have  ever  since  held  the  posses- 
sion thereof.  Buildings  have  been  erected, 
lands  cleared  and  fenced  and  cultivated, 
down  to  and  a  little  beyond  the  southern 
line  as  claimed  by  the  defendanta  Not 
long  after  Rinehold  took  possession  Samuel 
Thompson,  presumably  at  the  instance  of 
Rinehold  and  Stuart,  made  a  survey  of  the 
land,  observing  the  comers  and  lines  called 
for  by  the  deed,  and  marking  the  trees, 
which  he  supposed  were  called  for  in  the 
description.  John  A.  Yates  says  he  was  pres- 
ent when  this  survey  was  made,  and  the  sur- 
veyors who  testified  in  this  case  spoke  of 
•  the  survey  as  a  fact  well  known  to  them. 
That  survey,  these  surveyors  say,  locates 
the  land  in  accordance  with  the  present 
claim  and  holding  of  the  defendants.  The 
monument!^  are  not  well  identified,  and  there 
is  much  uncertainty  as  to  their  exact  loca- 
tion, but  there  is  some  evidence  tending  to 
show  the  location  of  the  lines  as  made  by 
Thompson.  Rinehold  and  Yates,  his  suc- 
cessors, have  held  the  possession  of  this  land 
more  than  40  years  with  the  knowledge  of 
Robinson  Stuart  and  the  later  owners  of 
the  Hennlng  tract.  It  is  a  significant  cir- 
cumstance that  close  relatives,  mother  and 
son,  at  first,  and  uncle  and  nieces  and  neph- 
ews, later,  held  these  conflicting  claims  of 
title,  and  this  may  account  for  the  lack  of 
contention  or  dispute  of  the  right  of  posses- 
sion and  exact  location  of  the  57-acre  tract 
of  land.  That  the  defendants  and  their  pred- 
ecessors in  title  claimed  the  land  in  con- 
troversy under  the  Carroll-Stuart  deed  was 
known  to  the  holders  of  the  hostile  Donald- 
son title,  and  that  no  objection  was  raised 
at  any  time,  until  shortly  before  the  institu- 
tion of  this  action,  are  facts  concerning  which 
the  evidence  is  clear  and  practically  uncon- 
tradicted. There  is  some  testimony  tending 
to  show  that  Yates  was  regarded  by  Sehon 
as  a  tenant  of  his  as  to  the  Henning  tract, 
but  this  is  contradicted  by  the  positive  evi- 
dence for  the  defendants.  Wherefore  it  was 
a  question  for  the  Jury.  These  facts  and 
circumstances  bring  the  case  within  the  prin- 
ciple asserted  in  Gwynn  r.  Schwartz,  32  W. 


Va.  487,  9  S.  B.  890,  holding  as  follows: 
'^Disputed  boundaries  between  two  adjoin- 
ing lands  may  be  settled  by  express  oral 
agreement,  executed  Immediately,  and  accom- 
panied by  possession  according  thereto.  Long 
acquiescence  by  one  adjoining  proprietor  in 
a  boundary  established  by  the  other  is  evi- 
dence of  such  agreement  so  fixing  the  di- 
vision line  between  them."  Baker  v.  Seek- 
right,  1  Hen.  &  M.  178,  often  cited  with  ap- 
proval in  later  cases,  allows  the  admission 
of  parol  evidence  to  prove  marked  trees,  not 
in  the  course  or  termination  of  a  line,  to  be 
the  true  line  intended.  Dogan  v.  Seekvight, 
4  Hen.  &  M.  125^  follows  this  case,  revers- 
ing a  Judgment  of  the  court  below  on  ac- 
count of  an  instruction  to  the  Jury  telling 
them  they  must  find  a  line  corresponding  ex- 
actly wltli  the  description  given  in  the  deed, 
notwithstanding  the  presence  of  evidence 
tending  to  show  a  different  line  which  had 
been  marked  and  recognized  by  the  parties. 
Norcom  v.  Leary,  25  N.  O.  49,  dted  with  ap- 
proval by  this  court  in  Teass  v.  St  AlbitDS, 
88  W.  Va.  1,  17  S.  B.  400,  19  L.  R.  A.  802, 
holds  that,  "In  all  cases  the  effect  of  long 
and  notorious  possession,  as  affording  pre- 
sumptive evidence  of  right,  is  very  power- 
ful. In  questions  of  boundary,  it  is  at  least 
tantamount  to  a  general  reputation."  The 
Judge,  in  delivering  the  opinion  In  that  case, 
made  the  following  additional  observation: 
"It  shows  a  claim  distinctly  asserted  by  the 
possessor,  and  acquiesced  In  by  those  most 
interested  to  repel  it  if  unfounded,  and  most 
likely  to  ascertain  whether  it  be  or  be  not 
well  founded."  Owen  v.  Bartholomew,  9 
Pick.  (Mass.)  520,  also  approved  in  Teass  v. 
St  Albans,  enunciates  the  same  doctrine, 
holding  as  follows:  *^In  the  case  of  a  grant 
of  land  by  the  commonwealth,  in  which  the 
land  is  described  by  courses  and  distances, 
with  reference  to  monuments,  evidence  of 
long-continued  occupation  under  it  is  admis- 
sible to  prove  the  boundaries,  and  though  the 
given  distances  are  exceeded,  they  may  be 
controlled  by  the  boundaries  so  proved." 
Coles  V.  Wooding,  2  Pat  &  H.  189,  holds  as 
follows:  •'Where  deeds  of  partition  between 
coparceners,  recited  that  a  boundary  line  be- 
tween them  had  been  'run,  made,  and  es- 
tablished,' and  the  parties  had  continued  in 
possession  up  to  the  line  bo  run  and  estat>- 
llshed,  from  the  date  of  the  deeds,  for  20 
years,  less  two  days — ^when  a  writ  of  rlgh^ 
was  instituted  between  parties  claiming  un- 
der them,  seeking  to  set  up  the  boundary  de- 
scribed in  the  deeds,  which  was  different 
from  the  line  actually  run  by  the  parties — 
it  was  held,  that  after  such  long  acquiescence 
by  one  party,  and  quiet  possession  by  the 
other,  possession  ought  not  to  be  disturb- 
ed." In  Dogan  v.  Seekrlght,  4  Hen.  &  M. 
125,  Judge  Tucker  said:  '*If  lines  and  cor- 
ners be  proved  to  have  been  actually  run 
and  agreed  on  as  a  boundary  between  par- 
ties holding  adjacent  lands,  those  lines  and 
comers  are  from  thenceforth  to  be  regarded 
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as  tbe  limits  of  the  possesslan  of  each;  and 
from  the  period  of  rnnning  such  lines.  If  they 
continue  to  be  acquiesced  In,  the  acts  of 
limitation  may  be  considered  as  beginning 
to  run,  so  as  to  control  the  courses  and  dis- 
tances mentioned  In  the  deed,  by  establish- 
ing an  adversary  possession  In  either  party, 
according  to  the  lines  so  run«"  While  the 
cases  in  which  this  principle  has  been  ai>- 
plled  vary  In  their  circumstances,  so  that  in 
some  Instances  the  agreed  line  was  clearly 
Identified  by  the  evidence,  In  others  the  par- 
ties held  up  to  the  line  on  both  sides,  in  oth- 
ers only  one  party  held  up  to  the  line,  and 
In  othefrs  the  line  was  not  established  or 
identified  beyond  all  question  by  the  evi- 
dence, the  evidence  In  this  case  to  which 
referenoc  has  been  made  seems  to  make  it 
one  proper  for  the  determination  of  the  Jury 
as  to  whether  the  Thompson  survey,  corres- 
ponding with  the  calls  of  the  deed  as  to 
course  and  distance,  iand  slightly  supported 
by  evidence  of  marked  trees,  defines  the 
lines  according  to  which  the  defendants  have 
held  possession,  and  cleared  and  cultivated 
lands,  and  whether  the  plaintifTs  predec^ 
Bors  in  title  have  known  and  acquiesced  In 
the  boundary  line. 

This  conclusion,  however,  brings  the  defend- 
ants face  to  face  with  an  insuperable  diffi- 
culty. The  greater  portion  of  the  land  to 
which  they  would  thus  show  themselves  en- 
titled, if  not  all  of  It,  lies  outside  of  the 
Bowen  grant  Clement  Carroll  had  caused 
to  be  entered  uiK)n  the  landbooks  for  taxa- 
tion lands  included  in  the  Bowen  grant  He 
owned  no  land  south  of  that  When  he  con- 
veyed his  lands  to  John  Yates,  excepting 
therefrom  the  supposed  57  acres,  Yates  caused 
himself  to  be  charged  with  300  acres,  the 
quantity  mentioned  in  the  deed.  John  Stuart 
never  caused  his  deed  to  be  recorded,  and  the 
land  called  for  in  it  never  was  entered  on  the 
landbooks  for  taxation  lif  his  name,  in  Rlne- 
hold's  name,  or  in  Yates'  name,  and  no  taxes 
have  ever  been  paid  on  it  under  that  title. 
John  Stuart  never  owned  or  claimed  any  in- 
terest in  the  land  under  the  hostile  Donald- 
son grant  or  title.  He  held  a  colorable, 
strange,  and  hostile  title,  under  which  the 
land  was  never  taxed.  It  therefore  became 
forfeited  to  the  state  for  a  period  of  five 
years  of  nonentry.  for  taxation  and  nonpay- 
ment of  taxes  (Const  art  13,  §  6;  Parker»- 
burg,  etc.,  Co.  v.  Schultz,  43  W.  Va.  470,  27 
S.  E.  255),  and  has  never  been  redeemed.  By 
virtue  of  section  3  of  article  13  of  the  Con- 
stitution [Code  1906,  p.  Ixxxiv],  this  forfeited 
title  has  been  transferred  to  the  plaintifT, 
and  those  under  whom  she  holds.  The  non- 
payment of  taxes  was  in  no  sense  her  fault 
As  she  did  not  claim  under  that  title,  it  was 
in  no  sense  her  duty  to  pay  them.  She  had 
been  in  possession  by  her  tenant  under  her 
own  title  covering  the  same  land,  and  paid 
the  taxes  on  it  under  her  title.  Therefore 
she  was  in  a  position  to  take  by  transfer  the 
^^rfeited  hostile  title.    Payment  of  taxes  on 


the  land  by  her  and  her  predecttssors  in  title 
under  her  own  title  did  not  prevent  the  for* 
felture  of  the  hostile  title  under  which  she 
was  neither  bound  to  pay  the  taxes,  nor  pos- 
sibly had  any  right  to  pay  them.  In  view  of 
this  situation,  the  verdict  cannot  stand,  al- 
though for  the  reasons  stated  it  would  other- 
wise be  beyond  the  power  of  the  court  to  dis- 
turb it  unless  the  statute  of  limitations 
saves  It  Before  the  passage  of  section  20  of 
chapter  35  of  the  Code  of  1899  [Code  1906,  i 
1137],  saying,  "Every  statute  of  limitation,  un- 
less otherwise  provided,  shall  apply  to  the 
state,"  there  was  no  adverse  posse9Si(Hi 
against  the  state.  In  Smith  v.  Chapman,  10 
Grat  445,  Judge  Lee  said:  '*But  if  the  party 
tn  possession  had  acquired  no  sudi  rights  at 
the  time  of  the  forfeiture  (title  by  transfer* 
or  title  by  adverse  possession  against  the  for- 
feited title),  from  that  time  his  adversary  pos- 
session and  the  statute  of  limitations  must 
cease  to  run  as  against  the  commonwealth,  and 
the  commissioner's  deed  would  pass  her  title 
thus  acquired  unaffected  by  the  continued  pos- 
session of  the  party  holding  with  whatever 
claim  of  title;"  and  the  court  held  that:  "An 
actual  possession  of  land  claiming  the  same  ad- 
versely does  not  prevent  the  operation  of  the 
deed  made  by  the  commissioner  of  delinquent 
lands,  conveying  to  a  purchaser  the  common- 
wealth's right  to  the  land."  See,  also,  Staats 
V.  Board,  10  Grat  400;  Levasser  v.  Wash- 
burn, 11  Grat  572.  State  v.  Harman,  57  W. 
Va.  447,  448,  469,  50  S.  B.  828,  holds  that 
the  statute  of  limitation  runs  against  the' 
state  as  to  land,  the  title  whereto  Is  in  the 
state  by  forfeiture;  and  such  operation  of 
the  statute  was  suggested  in  Foley  v.  County 
Court  54  W.  Va.  16,  46  S.  B.  24a  As  the 
latter  case  did  not  concern  such  lands,  there 
was  In  it  no  application  of  the  doctrine;  but 
in  State  v.  Harman  it  was  applied,  althoui^h 
we  decided  that  the  party  to  whom  we  gave 
the  benefit  of  it  had  title  to  the  land  by 
transfer  under  section  3  of  article  13  of  the 
Constitution.  There  the  benefit  of  It  was  al- 
lowed to  one  who  was  not  in  default  as  to 
payment  of  taxes  on  the  land,  and  whose 
title  was  good  independently  of  his  adverse 
possession.  Here  we  have  the  reverse  of  that 
condition.  The  person  whose  title  has  been 
forfeited  remains  In  actual  possession.  If 
the  statute  is  allowed  to  operate  In  his  favor 
against  the  state,  the  constitutional  machin- 
ery, designed  for  the  enforcement  of  the 
state's  right  to  taxes  on  all  land,  and  the  set- 
tlement of  land  titles,  by  forfeiture  and  trans- 
fer under  sections,  6  and  3  of  article  13  of  the 
Constitution  [Code  1906,  pp.  Ixxxiv,  Ixxxr], 
respectively,  will  cease  to  perform  its  func- 
tions in  cases  of  this  kind.  A  legislative  act 
cannot  have  such  effect  Whatever  Its  terms 
may  be,  it  must  be  subordinated  to  the  or- 
ganic, paramount  law  of  the  state,  and  made 
to  operate  In  harmony  with  it  The  Legisla- 
ture has  power  to  release  and  dispose  of  for- 
feited land  titles  (State  v.  Jackson,  56  W.  Va^ 
558,  49  S.  EI  465);    but  it  certainly  cannot. 
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directly  or  Indirectly,  nullify  the  forfeiture, 
and  transfer  clauses  of  the  Ck)n8tltutlon.  It 
cannot  prevent  forfeitures  and  transfers, 
which  the  Constitution  says  shall  occur,  so 
as  to  make  the  land  yield  to  the  state  her 
taxes,  and  as  to  vest  superior  title  In  per- 
sons who  have  put  themselves  within  certain 
conditions  prescribed  by  said  section  3.  The 
statute  applied  in  9tate  v.  Jackson,  and  treat- 
ed as  a  legislative  grant  of  forfeited  titles, 
did  not  conflict  with  any^  constitutional  pro- 
vision. It  neither  prevented  forfeiture  un- 
der section  6,  nor  transfer  under  section  3. 
It  seems  to  me  the  state  does  not  take  for 
proprietary  or  speculative  purposes,  but  only 
for  governmental  purposes,  chiefly  for  the 
settlement  of  land  titles.  The  following,  tak- 
en from  Judge  Lee's  opinion  in  Smith  v. 
Chapman,  10  Grat  445,  404,  might  at  flrst 
'seem  to  conflict  with  the  conclusion  here 
stated:  "If  at  the  time  of  the  forfeiture,  or 
afterwards,  the  forfeiture  is  declared  by  law 
to  inure  to  the  benefit  of  the  party  in  pos- 
session, a  deed  subsequently  made  by  the 
commissioners  would,  of  course,  pass  nothing 
to  the  purchaser.  And  so  i^  at  the  time  of 
the  forfeiture,  the  clafimants  of  the  title  so 
forfeited  had  been  barred  of  their  right  to  re- 
cover by  the  long-continued  adversary  pos- 
session of  the  party  holding,  under  the  stat- 
ute of  limitations,  the  commonwealth  would 
only  take  the  title  in  the  same  plight  and 
condition  in  which  the  claimants  held  it,  and 
the  commissioner's  deed  would  be  Inoperative 
to  convey  to  the  purchaser  any  other  or  bet- 
ter right  to  recover.  But  if  the  party  in  pos- 
session had  acquired  no  such  rights  at  the 
time  of  the  forfeiture,  from  that  time  Ms  ad- 
versary possession  and  the  statute  of  limita- 
tions must  cease  to  run  as  against  the  com- 
monwealth, and  the  commissioner's  deed 
would  pass  her  title  thus  acquired  unaffected 
by  the  continued  possession  of  the  party  hold- 
ing with  whatever  claim  of  title."  But  it 
does  not,  for  the  reason  that  it  assumes  that 
the  title,  acquired  by  adverse  possession  has 
not  been  forfeited.  We  have  here  exactly  the 
reverse  of  the  supposed  cases  stated  by  him. 
The  title  acquired  by  adverse  possession  is 
itself  forfeited,  and  the  better  paper  title  not 
forfeited.  Title  by  adverse  possession  is  for- 
feitable for  nonentry  for  taxation.  Parkers- 
burg,  etc,  Co.  V.  Schultz,  43  W.  Va.  470,  27 
S.  BL  255.  If  the  forfeited  and  transferred 
title  could  have  been  won  bapk  from  the 
plaintiff  and  her  predecessors  in  title  by  con- 
tinued possession  of  the  defendants  after  the 
forfeiture  and  transfer,  it  was  repeatedly  re- 
forfeited  and  retransferred,  so  that  it  is  an 
utter  Impossibility  that  they  could  now  have 
any  title.  This  conclusion  is  predicated,  how- 
ever, upon  the  case  as  it  now  stands.  In  an- 
other trial,  a  different  state  of  the  evidence 
may  appear.  Justifying  the  location  of  this 
land  outside  of  the  plaintifTs  boundaries,  or 
within  the  Hamilton  survey. 

The  objections  to  the  action  of  the  court  in 
admitting  the  testimony  of  witnesses  to  the 


effect  that  John  Stuart  had  delivered  to  Rine- 
hold  the  title  bond,  admitting  the  payment 
of  all  the  purchase  money,  and  the  assign- 
ment of  the'  title  bond  by  Rinehold  to  the 
father  of  the  defendant,  W.  C.  Yates,  were 
principally  upon  the  ground  that  John  Stuart 
should  have  been  called  to  testify  himself  to 
the  execution  and  delivery  of  the  title  bond, 
be  being  still  alive»  and,  in  the  other  instance, 
on  the  ground  that  the  assignment  should 
have  been  in  writing  and  produced  in  evi- 
dence. Neither  of  these  objections  is  tenable. 
It  was  competent  to  prove  by  any  third  per- 
son the  act  and  declaration  of  John  Stuart, 
as  well  as  by  himself.  The  admission  of  tbe 
testimony  as  to  the  assignment  of  the  title 
bond  was  Justified  by  evidence  to  the  effect 
that  it  had  been  lost  after  the  assignment, 
and  could  not  be  produced.  These  objections 
are  no  doubt  based  upon  the  theory  that  the 
title  bond  Itself  is  color  of  title  with  which 
the  defendants  were  bound  to  connect  them- 
selves by  means  of  written  muniments  of 
title.  What  has  been  said  on  this  subject 
suffices  to  sustain  the  admission  of  the  evi- 
dence as  showing  that  the  defendants  were 
rightly  in  the  occupation  of  the  land  as  equi- 
table claimants  under  the  deed  from  Carroll 
to  Stuart 

For  the  reasons  stated,  the  Judgment  T^lll 
be  reversed,  the  verdict  set  aside,  and  the 
case  remanded  for  a  new  triaL 

NOTE  BY  BRANNON,  J.  I  still  adhere  to 
the  opinion  in  McNeeley  v.  South  Penn  Co., 
52  W.  Va.  616,  44  S.  E.  508,  62  L.  R.  A.  562, 
that  an  executory  written  contract  giving 
boundary  is  in  and  of  Itself,  as  color  of  title. 
Just  as  good  as  a  deed  purporting  to  convey 
legal  title.  It  is  not  the  paper  that  counts 
under  the  statute.  It  is  the  possession  with 
Intent  to  claim  that  does  the  work  under  the 
statute.  Title  is  not  the  question.  What 
difference  is  it  when  a  man  is  in  actual  pos^ 
session  claiming  the  land,  whether  he  claims 
it  under  a  deed  purporting  to  pass  legal  title, 
or  under  an  executory  contract?  Neither  the 
deed  nor  the  contract  is  used  to  show  title, 
but  simply  to  mark  the  boundary  of  the  pos- 
session and  claim.  It  is  the  possession  and 
claim  that  accomplish  the  defeat  of  the  ad- 
verse claim,  and  the  paper,  whether  a  deed 
or  contract,  is  used  only  to  show  claim  and 
prescribe  boundary  and  limit  the  extent  of 
the  claim  and  possession.  Why  is  not  a  con- 
tract color  for  these  purposes?  It  seems 
very  technical  to  say  that  it  is  not.  To  hold 
it  such  does  not  antagonize  any  of  our  own 
decisions.  Take  the  case  where  there  is  no 
legal  title  shown  in  the  party  making  a  title 
bond  or  executory  contract,  where  he  has  no 
title;  would  you  say  that  the  party  holding 
under  the  title  bond  for  the  period  fixed  by 
the  statute  could  not  defend  his  possession? 
In  such  case  he  could  not  fall  back  on  the 
title  of  his  vendor,  and  yet  no  length  of  time 
would  give  him  title  under  the  statute,  imder 
the  theory  that  it  is  not  color.    In  addition  to 
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the  cases  cited  on  this  subject  by  me  In  Mc-* 
Neeley  v.  Oil  Co.,  cited  above,  I  now  cite 
Mnllan  v.  Carper,  37  W.  Va.  215,  16  S.  B. 
527,  holding  that,  "any  written  instrument, 
however  defective  or  Imperfect,  and  no  mat- 
ter for  what  cause  Invalid,  purporting  to  sell, 
transfer,  or  convey  title  to  land,  which  shows 
the  nature  and  extent  of  the  party's  claim, 
constitutes  'color  of  title,*  within  the  meaning 
of  the  law  of  adverse  possession."  See  many 
cases  cited  In  1  Encyclopedic  Digest,  206,  207. 
In  Creekmur  v.  Creekmur,  75  Va.  438,  the 
opinion  says:  •'It  Is  Impossible  to  say  with 
any  degree  of  accuracy  what  is  color  of  title. 
Upon  this  subject  there  is  hopeless  confu- 
sion, as  well  as  irreconcilable  diversity  of 
opinion.  Color  of  title  has  sometimes  been 
held  to  be  that  which  in  appearance  is  title 
without  being  in  reality  so.  Again,  it  has 
been  held  that  it  matters  not  how  defective 
the  title  may  be,  whether  the  occupant  makes 
color  under  a  written  or  a  parol  contract,  or 
even  under  no  contract  at  all.  Tyler  on 
Eject  863,  864;  McCall  v.  Neely,  3  Watts, 
69,  72.  Without  attempting  now  to  describe 
'color  of  title,'  it  may  be  perhaps  sufficient  to 
say  Its  effect  is  to  fix  the  character  of  the  oc- 
cupant's possession,  and  to  define  Its  extent 
and  limits.  As  a  general  rule,  the  possession 
of  one  who  has  a  colorable  title  Is  coextensive 
with  the  boundaries  of  his  deed,  or  other  in- 
strument under  which  he  claims,  in  the  ab- 
sence of  any  actual  possession  by  the  true 
owner;  whereas  the  possession  of  one  enter- 
ing and  holding  under  a  mere  claim  of  title  Is 
necessarily  confined  to  the  land  In  actual  oc- 
cupation." Sharp  V.  Shenaudoalh  Co.,  100  Va. 
27,  40  S.  E.  108,  says  that  any  instrument 
conferring  appearance  or  a  semblance  of  ti- 
tle, legal  or  equitable,  Is  color  of  title.  In 
Ohesterman  v.  Boiling,  102  Va.  471,  46  S.  B. 
470,  the  court  treated  an  executory  conti^act 
as  color  of  title.  Why  shall  we  now  cast 
shadow  over  so  many  cases  holding  what 
ought  to  be  the  law?  I  grant,  of  course,  that 
where  one  having  legal  title  sells  by  execu- 
tory contract  land  to  another,  the  vendee  can 
defend  his  possession  by  attributing  it  to  his 
vendor,  saying  that  his  possession  Is  that  of 
a  tenant  under  his  grantor  or  lessor;  but 
where  there  Is  no  such  grantor  shown,  where 
the  occupant  shows  an  executory  contract  on- 
ly, I  hold  that  he  can  use  It,  without  refer- 
ence to  any  one  holding  the  legal  title  for 
him,  on  the  strength  merely  of  his  written 
contract  purporting  to  bargain  and  sell. 

In  addition,  I  would  say  that  one  who  has 
an  executory  contract  selling  land  to  him, 
not  providing  for  a  future  deed,  If  it  be  un- 
der seal,  has  legal  title  upon  the  theory  that 
his  sealed  contract,  showing  bargain  and  sale 
for  valuable  consideration,  is  a  deed  of  bar- 
gain and  sale,  operative  under  the  statute  of 
uses  passing  legal  title.  Code  1899,  c.  71,  | 
14  [Code  1906,  i  8033].  A  deed  of  bargain 
and  sale  Is  "a  real  contract  whereby  a  per- 
son bargains  and  sells  his  land  to  another 
for  a  pecuniary  consideration,  in  consequence 


of  which  a  use  arises  to  the  bargainee,  and 
the  statute  of  uses  immediately  transfers  the 
legal  estate  and  actual  possession  to  the  ces- 
tui que  use,  without  any  entry  or  other  act 
on  his  part ;  a  kliid  of  a  real  contract,  where- 
by the  bargainer,  for  some  pecuniary  con- 
sideration, bargains  and  sells^  that  is,  con- 
tracts to  convey  the  land  to  the  bargainee, 
and  then  the  statute  of  uses  completes  the 
purchase."  5  Cyc.  616.  Many  authorities 
say  this.  Nobody  would  dispute  that  a  r^:n- 
lar  deed  of  bargain  and  sale,  so  long  used  in 
Virginia  before  the  short  form  of  deed  givoi 
in  the  Code  was  adopted,  and  perfectly  valid 
yet,  would  be  color  of  title. 


(6S  w.  Va.  2«» 
SANDUSKY  ;r.  WEST  FORK  OIL  ft  NA- 
TURAL GAS  CO. 
(Supreme  Court  of  Appeals  of  West  Vlrgioia. 
Dec.  17,  1907.) 

1.  AssuMPsrp—PLBADiwo— Declaration. 

In  an  action  of  assumpsit  to  recover  for 
money  agreed  to  be  paid  by  the  terms  of  an  oil 
lease  as  commutation  for  failure  to  bore  &  well, 
there  must  either  be  a  special  count  or  a  com- 
mon count  in  indebitatus  assumpsit  suitable  to 
the  case  specifying  the  ground  of  action.  No 
recovery  can  be  hkd  therefor  on  the  counts  in 
the  declaration  in  this  case. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  5,  Assumpsit,  Action  of,  §§  81-9L] 

2.  Parties— NoNjoiNDEB  of  Plaintiffs. 

Upon  a  contract  to  pay  a  sum  of  money  to 
two  persons,  they  must  noth  unite  as  plaintiffs 
in  an  action  for  its  breach,  if  living.  Where 
one  sues  alone,  the  nonjoinder  of  the  other  is 
faUl,  and  the  plaintiff  cannot  recover. 

f  Ed,  Note.— For  oases  in  point,  see  Cent.  Dig. 
vol.  37,  Parties,  §§  1^23.] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Harrison  County. 

Action  by  James  B.  Sandusky  against  the 
West  Fork  Oil  &  Natural  Gas  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

George  M.  Hoffheimer  and  R.  6.  Altiser, 
for  plaintiff  in  error.  Davis  &  Davis,  for 
defendant  in  error. 

BRANNON,  J.  This  is  an  action  of  as- 
sumpsit in  the  circuit  court  of  Harrison 
county  by  James  B.  Sandusky  against  West 
Fork  Oil  &  Natural  Gas  company,  result- 
ing in  verdict  and  Judgment  for  the  plaintiff, 
and  the  oil  company  has  brought  the  case  to 
this  court, 

J.  B.  Sandusky  and  Nannie  E.  Sandusky 
made  to  the  oil  company  a  lease  for  three 
years  of  a  tract  of  400  acres  of  land  for  the 
production  of  oil  and  gas.  The  lease  con- 
tains this  clause:  "Second  party  covenants 
and  agrees  to  ♦  •  •  and,  further,  to  com- 
plete one  well  on  said  land  within  six  months 
through  all  known  oil  sands,  if  considered 
necessary  by  all  parties  mentioned,  from  the 
date  hereof  or  in  case  of  failure  so  to  do, 
to  pay  thereafter  an  annual  rental  of  one 
dollar  per  acre  directly  to  the  first  party,  nn- 
til  such  well  shall  be  commenced,   or  this 
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lease  surrendered  for  cancellation.**  The  ac- 
tion Is  for  the  recovery  of  this  $1  per  acre 
rental  or  commntatlon  money  under  said 
clause.  The  declaration  contains  no  special 
count  on  the  lease,  but  contains  only  com- 
mon counts  for  goods,  wares,  and  merchan- 
dise sold  and  delivered,  for  goods  and  chat- 
tels bargained  and  sold,  for  horses  sold  and 
delivered,  for  work  done  and  materials  for 
the  same  provided,  for  meat,  drink,  washing, 
and  lodging  and  other  necessaries  provided, 
for  money  lent,  for  money  paid  by  the  plain- 
tiff for  the  use  of  the  defendant,  for  money 
received  by  the  defendant  for  the  ui^e  of  the 
plaintiff,  and  for  money  found  due  on  an  ac- 
count stated.  The  plaintiff  gave  in  evidence 
the  said  lease  to  sustain  his  action.  He  had 
no  right  to  recover  upon  any  of  the  common 
counts  used  by  him.  The  defendant  never 
took  possession  of  or  occupied  the  land  or 
bored  any  well  on  It  The  declaration  con- 
tains no  count  for  use  and  occupation,  if  that 
would  be  sufficient  The  case  required  a 
count  specifying  that  recovery  was  asked 
for  this  rental  under  this  lease.  Ab  Judge 
Poflfenbarger  wrote  for  the  court  in  Lawson 
V.  Williamson  CJoal  &  Coke  Co.,  (U  W.  Va. 
6G9,  57  S.  B.  258,  the  object  of  a  declaration 
is  to  let  the  defendant  know  what  will  be 
proven  against  him.  Now,  how  did  any  of 
those  counts  tell  the  company  what  would 
be  proven  against  It?  In  the  case  just  cit- 
ed, which  was  Xor  the  recovery  of  rent  un- 
der a  coal  lease.  It  was  held  that  there  must 
be  a  count  for  use  and  occupation  or  a  spe- 
cial count  on  the  contract  I  think  that  case 
settles  the  Insufficiency  of  the  declaration  in 
this  case.  1  Chitty's  Pleadings,  342,  says; 
"It  Is  not  sufficient  to  state  merely  that  the 
defendant  was  indebted  to  the  plaintiff  in  a 
certain  snm  and  promised  payment  It  must 
be  shown  what  was  the  cause  or  subject- 
matter  or  nature  of  the  debt,  as  that  it  was 
for  work  done  or  for  goods  sold,  etc."  Sure- 
ly under  the  common  counts  a  consideration 
must  be  stated  for  the  promise  to  rest  upon ; 
but  none  of  these  counts  tell  of  the  use  and 
occupation  of  the  land  under  the  lease,  or 
proceed  for  the  $1  per  acre  commutation 
money  In  place  of  boring  a  well.  That  con- 
sideration for  the  Implied  promise  Is  not 
stated  or  hinted.  There  Is  filed  with  the 
declaration  a  bill  of  particulars  specifying, 
with  the  requisite  definlteness,  the  character 
of  the  demand,  that  Is,  that  it  was  for  the  $1 
per  acre  per  annum,  but  what  purpose  does 
a  bill  of  particulars  answer  when  there  Is  no 
count  In  the  declaration  appropriate  to  the 
bill'  of  particulars?  We  know  that  our  deci- 
sions say  that  a  bill  of  particulars  in  an  ac- 
tion of  assumpsit  Is  i^o  part  of  the  declara- 
tion, but  a  mere  satellite  with  it  or  of  it, 
designed  to  further  specify  or  particularize 
what  Is  in  the  declaration,  but  It  cannot  spec- 
if what  Is  not  in  the  declaration.  ,The  bill 
alone  would  not  admit  the  evidence.  Riley  v. 
Jarvls,  43  W.  Va.  43,  26  S.  E.  366.  Counsel 
would  make  that  bill  of  particulars  In  this 


case  perform  the  function  of  a  count  In  the 
declaration.  It  cannot  do  so.  "A  bill  of  par- 
ticulars does  not  set  forth  the  cause  of  ac- 
tion or  ground  of  defense.  These  constitute 
the  function  of  the  original  pleading."  3  Ency. 
PI.  &  Praa  519.  Further  authority  to  show 
that  recovery  on  this  declaration  cannot  be 
had  on  the  evidence  is  to  be  found  in  4  Rob- 
inson's New  Practice,  504,  505 ;  Heyerman  v. 
Kanter,  36  Mich.  816,  the  latter  case  seeming 
pointed  authority  In  this  case.  In  Beach  v. 
Dorwln,  12  Vt  139,  was  a  special  count  on  a 
contract  for  the  sale  of  land  and  the  common 
count  for  money  had  and  received.  The 
court  said:  **It  Is  evident  that  the  plaintiff 
cannot  recover  for  use  and  occupation  on  ei- 
ther count  In  the  declaration.  To  entitle 
him  to  recover  there  must  be  a  count  for  use 
and  occupation."  Personally  I  doubt  wheth- 
er a  count  for  use  and  occupation  would  suit 
this  case,  as  I  think  there  should  be  a  count 
for  this  money  demand  like  that  specified  In 
the  bill  of  particulars.  We  must  not  jump  to 
the  conclusion  that  anything  and  everything 
can  be  recovered  under  the  ordinary  common 
counts  usually  found  in  declarations.  They 
are  short  statements,  but  they  must  suit  the 
case.  1  Chltty  on  Pleadings,  345,  says  that 
the  indebitatus  count  may  be  brought  to  re- 
cover for  the  use  and  occupation  or  enjoy- 
ment of  a  "fishery,  or  a  water  course,  or  pew, 
and  for  tolls,  and  for  Incorporeal  heredita- 
ment Now,  If  we  Inspect  the  precedents  ap- 
proved by  long  usage  and  the  law  of  plead- 
ing, we  find  that  the  common  counts  for  the 
use  of  a  fishery,  a  pew,  a  way,  a  seat  to 
view  a  procession,  for  tennis  courts,  and 
other  things,  £9)ecify  these  things  thus  giving 
the  particular  consideration  from  which  the 
law  raises  a  promise.  A  count  for  goods  sold 
and  delivered  will  not  support  evidence  of 
goods,  sold,  but  undelivered,  or  goods  bar- 
gained and  sold.  4  Rob.  New  Prac  523.  Re- 
covery cannot  be  had  for  work,  labor,  and 
material  under  a  count  for  goods  sold  and  de- 
livered. There  Is  a  specific  count  for  use  and 
occupation  of  land.  Goshom  v.  Steward,  15  W. 
Va.  657.  To  support  the  count  for  money  had 
«nd  received  It  must  be  shown  that  the  de- 
fendant received  money  actually  for  the  plain- 
tlflTs  use.  Isom  v.  Johns,  2  Munf .  (Va.)  272 ; 
Bank  v.  Jackson's  Adm'r,  9  Leigh  (Va.)  221. 
The  count  for  money  paid  must  be  supported 
by  evidence  of  actual  payment  Butterworth 
V.  Ellis's  Adm*r,  6  Leigh  (Va.)  106.  A  count 
for  money  lent  must  have  an  actual  loan.  2 
Ency.  PI.  &  Prac.  1015.  Of  course  the  count 
on  account  stated  will  not  do ;  for  an  account 
stated  Is  a  settlement  between  parties  of 
prior  money  transactions  with  the  consent 
that  the  balance  Is  right,  and  the  parties 
have  so  agreed.  4  Rob.  New  Prac.  569;  1  Am. 
&  Eng.  Ency.  L.  (2d  Ed.)  437;  1  Cyc.  369,  396. 
The  mere  rendering  of  an  account  is  not 
sufficient  to  make  an  account  stated.  Robert- 
son V.  Wright,  17  Grat  (Va.)  534.  The  com- 
mon counts  commonly  used  suit  only  cases 
to  which  they  apply.    If  the  case  Is  different, 
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that  is,  If  the  consideration  is  a  different 
thing  from  those  mentioned  in  the  usual 
common  money  counts,  there  must  be  specifl- 
cation«  according  to  the  fact,  though  it  be 
in  short  and  simple  form,  and  then  a  bill  of 
particulars  can  be  more  definite.  No  count 
of  this  declaration  suits  the  bill  of  particu- 
lars»  or  the  evidence  adduced  by  the  plain- 
tiff. 

The  lease  was  made  by  James  B.  Sandusky 
and  Nannie  £1  Sandusky.  The  promise  of 
payment  was  to  them,  if  to  anybody,  by  the 
face  of  the  lease.  The  action  is  in  the  name 
of  James  B.  Sandusky  alone,  not  in  the  names 
of  James  B.  and  Nannie  E.  Sandusky.  'The 
declaration  stated  a  contract  with  one  of 
them.  The  proof  shows  a  contract  with  both, 
a  promise  to  both.  Here  is  a  fatal  variance 
between  allegation  and  proof.  It  is  well-set- 
tled law  that  '^when  the  contract  is  made 
with  several,  whether  tmder  seal  or  by  pa- 
rol, if  their  legal  interest  were  Joint,  they 
must  all,  if  living,  join  in  an  action  in  form 
ex  contractu  for  the  breach  of  it,  though  the 
covenant  or  contract  was  in  terms  joint  and 
several.  The  reason  assigned  is  that  when 
the  interest  is  joint,  if  several  were  permit- 
ted to  bring  actions  for  one  and  the  same 
cause,  the  court  would  be  in  doubt  for  which 
of  them  to  give  judgment."  2  Tucker's 
Obmm.  207.  That  is  old  law  cited  by  Judge 
Dent  in  Assurance  Co.  v.  Frlstoe,  53  W.  Va. 
361,  44  S.  B.  253,  holding  where  a  promise  is 
to  two  persons  to  pay  a  single  amount,  one 
of  them  cannot  maintain  an  action  for  his 
sliare  or  the  whole,  but  they  must  sue  jointly. 
This  is  treated  as  conceded  law  in  the  case 
of  Sadler  v.  Taylor,  49  W.  Va.  104,  38  S.  B. 
583,  as  written  by  Judge  Poffenbarger.  It  is 
an  infallible  rule  that  an  action  on  a  con- 
tract must  be  In  the  name  or  names  of  the 
person  or  persons  in  whom  is  the  legal  ti- 
tle. "Where  a  promise  is  made  to  two  or 
more  persons  jointly,  all  the  obligees  must 
unite  as  plaintiifs  in  an  action  for  the  breach 
thereof,  as  the  cause  of  action  in  such  cases 
is  joint  only.  This  rule  is  not  affected  by  the 
fact  that  some  of  such  obligees  have  no  real 
beneficial  Interest  In  the  recovery.  And  it  ap- 
plies even  though  some  of  them  never  ex- 
ecuted or  assented  to  the  contract,  and  in 
fact  expressly  disclaimed  it"  15  Ency.  PI.  & 
Prac.  328-530.  Why  ?  Because  the  legal  right 
by  the  terms  of  the  contract  Is  in  one  as  much 
as  the  other  of  joint  contractors.  It  Is  the 
dry  legal  title  that  controls  here.  2  Tucker, 
205.  It  makes  no  difference  that  Nannie  E. 
Sandusky  was  the  wife  of  James  B.  San- 
dusky. The  contract  does  not  say  so,  though 
that  would  not  change  the  case.  She  had 
contingent  dower  at  least  The  contract 
gives  her  an  interest  on  its  face.  For  its 
purpose  she  Is  the  equal  of  James  B.  San- 
dusky. The  legal  title  to  the  money  un- 
der the  lease  vests  in  her  by  force  of  the 
letter  of  the  contract  jointly  with  her  hus- 
band. As  Judge  Brooks  said  In  Carthae  v. 
Brown,  8  Leigh,  98:    '*It  may  happ^i  also 


that  where  there  is  but  one  duty  to  be  per- 
formed to  one  of  two  individuals,  yet  both 
may  be  interested  in  the  performance  of  it; 
in  such  case  the  contract  is  joint  and  both 
may  sue.  •  •  •  Indeed,  where  a  party 
covenants  with  two  to  pay  money  to  one 
only,  the  law  presumes  an  Interest  in  the 
other,  although  he  is  to  receive  nothing  be- 
cause he  is  Joined  in  the  contract,  and  there 
can  be  no  other  assignable  motive  for  it  and 
there  the  action  must  be  joint,  as  In  Ander- 
son V.  Martlndale.  The  interest  presumed 
in  such  a  case  must  be  a  joint  interest  as 
two  could  not  have  a  several  interest  in  the 
performance  of  but  a  single  duty  to  but  one 
of  them."  In  Peerce  v.  Athey,  4  W.  Va.  22, 
27,  the  test  is,  does  the  contract  itself  on  its 
face  make  the  right  joint?  In  a  lease  by 
several  owners  of  a  house  there  was  a  cove- 
nant to  repair.  And  it  was  thought  that  as 
the  rent  was  payable  to  each  one  his  portion, 
each  might  sue  for  nonrepair ;  but  this  cove- 
nant was  held  joint,  and  it  was  held  that  a 
separate  action  could  not  be  maintained  by 
each  lessee.  Calvert  v.  Bradley,  16  How. 
(U.  S.)  580,  14  L.  Ed.  1066.  This  Is  a  fatal 
variance  in  this  case.  The  defense  objected 
to  the  introduction  of  that  lease  because  of 
such  variance,  and  moved  the  court  for  a 
new  trial,  specifying  such  variance  as  one  of 
the  grounds.  The  objection  did  not  require 
a  plea  in  abatement  "On  the  other  hand,  if 
the  objection  do  not  appear  on  the  face  of 
the  pleadings,  the  defendant  may  take  ad- 
vantage of  the  omission  of  one  who  ought 
to  have  been  a  coplaintlff,  either  by  a  plea  in 
abatement,  or,  except  In  the  case  of  a  co- 
executor  or  coadministrator,  as  a  variance 
at  the  trial,  upon  the  plea  of  non  est  factum, 
if  the  action  be  upon  a  specialty,  or  if  it  be 
upon  any  other  contract,  upon  the  general 
issue  of  nil  debet  or  non  assumpsit  1  Chit. 
PI.  14,  53;  1  Wms.  Saund.  154.  n.  (1);  Id. 
291  f.  g.;  5  Rob.  Pr.  63;  Prunty  v.  Mitchell. 
76  Va.  169."  4  Minor's  Inst.  T57.  "In  all 
cases  of  contracts,  if  it  appear  upon  the  face 
of  the  pleadings  that  there  are  other  obli- 
gees, covenantees,  or  parties  to  the  contract 
who  ought  to  be  but  are  not  joined  in  the 
action,  it  is  fatal  on  demurrer,  or  on  motion 
in  arrest  of  judgment,  or  on  error;  though 
the  objection  may  not  appear  on  the  face  of 
the  pleadings,  the  defendant  may  avail  him- 
self of  it  either  by  plea  in  abatement  or  as  a 
ground  of  nonduit  in  the  trial  upon  the  plea 
of  the  general  issue."  2  Tucker,  Comm.  207. 
If  the  omission  of  a  plaintiff  be  disclosed 
only  by  the  evidence,  as  in  this  case,  the 
plaintiff  will  be  nonsuited.  Prunty  v.  Mit- 
chell and  Cobbs,  76  Va.  169.  "Allegatii  and 
probata  must  correspond.  Where  there  Is  no 
count  in  a  declaration  bn  the  cause  of  action 
shown  by  the  evidence,  It  is  a  variance,  and 
there  can  be  no  recovery."  Riley  v.  Jarvis. 
43  W.  Va.  43,  26  S.  E.  366.  The  case  stands 
as  if  the  lease  had  been  excluded,  in  wliich 
case  a  verdict  for  the  defendant  would  liavs 
resulted. 
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The  declaration  cannot  be  amended  by  the 
Introduction  of  Nannie  E.  Sandusky  as  a 
plaintiff,  for  the  declaration  would  then  vary 
from  the  writ  It  would  be  another  suit 
Amendment  may  be  made  of  mere  allega- 
tlong.  but  not  of  parties  plaintiff  in  an  ac- 
tion at  law,  on  a  joint  contract  However, 
there  was  no  request  to  amend.  There  are 
other  questions  inyolved  in  the  case;  but  as 
they  concern  the  merits,  in  view  of  the  rea- 
■on  of  our  decision,  we  consider  It  neither 
necessary  nor  proper  to  pass  on  them. 

Because  of  such  fatal  yariance,  we  re- 
Terse  the  judgment,  and  dismiss  the  action. 


(63  W.  Va.  24») 
BOBBBTSON   CONSOIi.    LAND    00.    T. 
PAULL  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec  17,  1907.) 

L  Pabtition— When    Maintainable— Pbop- 
■BTT  Subject. 

B.  0.  L.  Co.,  being  the  owner  of  one  un- 
divided third  interest  in  and  to  ''all  the  coal, 
gases,  salt  water,  oil,  and  minerals  of  every 
kind  and  description  in,  upon,  and  under  a  cer- 
tain tract  •  of  land  supposed  to  contain  829 
acres,*'  together  with  rights  of  way  and  mining 
rights,  filed  its  bill  for  partition  of  said  inter- 
ests against  P.,  trustee  for  himself,  and  0.,  the 
owners  of  the  other  two-thirds  undivided  in- 
terests of  the  said  coal,  gases,  etc.,  in  said  tract 
of  land,  with  rights  of  way  and  mining  rights, 
etc.,  none  of  said  parties  having  any  interest 
In  the  surface  or  soil  of  said  property.    Held, 

ElaintifiTs  interest  is  not  such  an  estate  as  can 
B  the  subject  for  a  suit  in  partition. 
2.  Samb^Notioe— Pbesumptions. 

Where  a  decree  for  partition  \f  entered  on 
the  23d  day  of  a  month  in  a  cause  where  the 
defendants  have  not  appeared,  and  the  report  of 
the  commissioners  appointed  to  make  partition 
shows  that  diey  went  upon  the  premises  and 
viewed,  surveyed,  and  partitioned  the  same  on 
the  25th  day  of  the  same  month,  and  the  report 
Is  silent  as  to  any  notice  of  the  ptfrtitlon  being 
given  to  the  defendants,  it  will  be  presumed  that 
such  notice  was  not  given. 
8.  Same— Sale. 

Such  undivided  interests  can  only  be  parti- 
tioned by  a  sale  thereof  and  a  division  of  the 
proceeds  among  the  parties  entitled  thereto. 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Logan  County. 

Bill  by  the  Robertson  Consolidated  Land 
Company  against  J.  F.  Paull  and  others.  De- 
cree for  plaintiff,  and  defendants  appeal. 
Reversed  and  remanded. 

Slmms  &  Enslow,  for  appellants.  Lilly  & 
Blirewsbury  and  Campbell,  Heffley  &  Davis, 
for  appellee. 

McWHORTEB,  J.  The  Robertson  Consol- 
idated Land  Company,  a  corporation,  J.  F. 
Paull,  trustee  for  himself,  and  R.  P.  Chew, 
were  each  the  owner  of  an  undivided  one- 
third  interest  in  and  to  all  the  coal,  gases, 
salt  water,  oil,  and  minerals  of  every  kind 
and  description  in,  upon,  and  under  a  certain 
tract  or  parcel  of  land  lying  in  Logan  county 
on  the  branch  where  James  Lawson  formerly 
resided,  supposed  to  contain  329  acres.  The 
Robertson  Consolidated  Land  Company  filed 


its  bill  in  the  circuit  court  of  Logan  county 
against  J.  F.  Paull,  in  his  own  right  and  as 
trustee,  and  R.  P.  Chew,  praying  for  a  parti- 
tion in  kind  of  said  proper^,  and  that  the 
plaintiff's  undivided  one-third  interest  be  laid 
off  and  assigned  to  it  in  kind  adjoining  other 
lands  owned  by  it,  if  the  smne  was  susceptible 
of  partition  in  kind,  and,  if  not  so  divisible, 
that  it  be  sold  and  the  proceeds  divided 
among  the  parties  thereto.  Process  was 
duly  served  upon  the  defendants,  but  they 
made  no  appearance.  On  the  23d  of  October. 
1906,  the  cause  was  brought  on  to  be  heard 
upon  the  process  duly  served,  the  bill  taken 
for  confessed  at  the  rules  as  to  all  the  de- 
fendants who,  still  failing  to  answer,  plead, 
or  demur,  or  otherwise  appear  In  defense, 
the  confession  entered  at  rules  was  confirm- 
ed, and  the  court  proceeded  to  decree  a  par- 
tition of  the  said  interests  and  appointed 
John  B.  Hudson,  a  civil  engineer,  J.  F.  Al- 
rldge,  and  Harry  Thompson,  commissioners 
to  make  partition  of  the  real  estate  describ- 
ed In  the  bill,  and  that  they  should  make 
such  partition  and  report  to  the  same  term 
of  the  court,  accompanying  their  report  with 
a  description  of  the  proper  metes  and  bounds 
of  the  respective  parcels  allotted  to  the  par- 
ties entitled  to  share  In  the  partition,  with 
all  the  evidence  which  might  be  t^ken  before 
them  pertaining  to  the  matter  of  said  parti- 
tion, and  plat  and .  deeds  used,  read,  and 
made  In  connection  therewith,  and  that  if  the 
said  commissioners  shonid  determine  that  the 
said  property  was  not  susceptible  of  partition 
they  should  so  report  to  the  court,  setting 
forth  the  facts  upon  which  they  based  their 
conclusion.     On  the  same  day,  October  28, 

1906,  the  commissioners  were  qualified  by 
taking  the  oath  to  impartially  make  said 
partition,  and  on  the  27th  of  October,  4906. 
made  their  r^)ort  together  with  a  plat  and 
description  of  the  several  parcels  allotted  to 
the  persons  entitled  thereto,  which  was  filed 
on  the  29th  day  of  October,  1906,  and  a  de- 
cree was  then  entered  confirming  the  same 
and  describing  the  several  parcels  so  to  be 
held  by  the  parties  in  severalty  respectively 
by  metes  and  bounds.  The  defendants,  J.  F. 
Paull,  J.  F.  Paull,  trustee,  and  R.  P.  Chew, 
gave  notice  to  the  plaintiff,  the  Robertson 
Consolidated  Land  Company,  that  on  January 
29,  1907,  they  would  move  the  said  circuit 
court  of  Logan  county,  in  accordance  with 
section  d,  c.  134,  of  the  Code,  to  reverse 
and  set  aside  the  decrees  in  the  cause  en- 
tered upon  the  bill  taken  for  confessed  with- 
out appearance  on  the  part  of  the  defendants 
of  either  of  them  for  the  reasons  set  forth 
in  the  notice.  The  motion  on  the  notice  wap 
heard  by  consent  on  the  5th  day  of  February, 

1907,  and  the  court  overruled  the  motion, 
and  refused  to  set  aside  the  said  decrees. 
From  which  decrees  of  October  23  and  29, 
1906,  and  February  5,  1907,  the  defendants 
appealed,  and  say  that  the  court  erred  in 
decreeing  a  partition  In  kind  of  the  property, 
as  it  was  not  of  such  a  nature  as  was  sus- 
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ceptlble  of  division ;  that  It  was  error  to  de- 
cree partition  without  the  commissioners  hav- 
ing given  notice  to  all  parties  of  the  time 
of  going  upon  said  property  that  they  might 
have  appeared  to  protect  their  interests. 

It  appears  from  the  bill  and  title  papers 
filed  therewith  that  none  of  the  parties  to 
this  suit  have  any  interest  in  the  surface  or 
soil  of  said  property,  but  had  only  title  to 
the  coal,  gases,  salt  water,  oil,  and  minerals 
of  every  description  in,  upon,  and  under  said 
tract  of  land,  "together  with  the  necessary 
rights  of  way  over  and  across  said  land  for 
mining  and  transporting  said  coal,  gases,  salt 
water,  and  minerals,  with  the  right  to  take 
and  use  such  timl)er  trees  as  may  be  neces- 
sary for  mining  purposes  found  on  said 
lands."  In  Smith  v.  Cooley,  65  Cal.  46,  2 
Pac.  880,  It  is  held :  "A  grant  of  an  undivid- 
ed interest  in  a  piece  of  mining  ground  ex- 
pressly conditioned  that  no  rights  are  con- 
veyed, except  a  mining  right  upon  the  prem- 
ises, vests  In  the  vendee  only  the  right  of 
taking  from  the  land  any  minerals  or  ores 
contained  in  it  to  the  extent  of  the  interest 
granted-  He  does  not  by  virtue  of  the  convey- 
ance become  a  corparcener,  joint  tenant,  or 
tenant  in  common  with  the  vendor  In  the 
land  itselt  His  interest  is  not  an  estate 
which  can  be  the  subject  of  an  action  for 
partition."  And  In  Hall  v.  Vernon,  47  W. 
Va.  295,  34  S.  B.  764,  81  Am.  St  Rep.  791,  It 
is  held :  "Partition  of  oil  and  gas,  owned  by 
c^owners  separate  from  the  surface,  can- 
not be  decreed,  except  by  sale  and  division 
of  the  proceeds.  A  judicial  partition  there- 
of by  assignment  of  the  oil  and  gas  under 
sections  of  the  surface  is  void."  In  Kemble 
V.  Kemble,  44  N.  J.  Eq.  454, 11  Atl.  733,  it  was 
held  that  a  partition  of  lands  containing  min- 
eral8*cannot  be  ordered  if  the  location,  extent, 
and  value  of  said  deposits  cannot  be  ascer- 
tained. And  in  Frankllnite  Ck>.  v.  Gondit,  19 
N.  J.  Eq.  395,  it  is  held :  "A  grantee  of  the 
right  to  dig  ores,  from  one  tenant  in  common, 
cannot  call  for  a  partition  of  the  piremlses." 
See,  also,  Grubb  v.  Bayard,  2  Wall.  Jr.  (U.  S.) 
81,  Fed.  Gas.  No.  5,849.  Gedl  v.  Glark, 
47  W.  Va.  402,  35  S.  E.  11,  was  a  case  in 
which  It  is  held:  **Bxtraction  of  coal  by 
one  tenant  In  common  without  consent  of 
another  is  waste,  for  which  he  must  account 
to  that  other."  It  was  contended  by  counsel 
for  co-tenants,  who  were  extracting  the  coal, 
that  they  had  not  occupied  more  land  in  min- 
ing than  their  share ;  that  all  the  coal  taken 
by  them  came  from  the  land  occupied  and 
improved  by  them,  and  as  that  land  could 
and  should  be  assigned  to  them  In  the  parti- 
tion they  consequently  ought  to  keep  the  pro- 
ceeds of  the  coal  without  accounting  for  It 
to  the  Ghapman  heirs  and  Torbett,  who 
should  be  compelled  to  take  their  share  In 
undeveloped  land  with  its  coal  which  they 
might  mine  if  they  chose.  In  discussing  this 
proposition,  at  page  409  of  47  W.  Va.,  page 
13  of  35  S.  E.,  it  is  said:  "This  does  seem 
to  be  a  strong  proposition,  but  second  thought 


presents  a  counter  consideration  overthrow- 
ing its  force.  If  the  trustees  ke^  all  the 
money,  they  keep  money  actually  realized 
from  coal  from  a  given  area  of  land — a  cer- 
tainty. The  Ghapman  heirs  and  Torbett  have 
to  look  to  a  like  quantity  of  land  for  a  like 
quantity  of  coal,  producing  an  equal  amount 
of  money — ^an  uncertainty.  Under  this  theo- 
ry you  call  on  equity  to  compel  the  Ghap- 
mans  and  Torbett  to  relinquish  this  money 
for  what  may  not  be  realized.  In  the  land 
undeveloped,  which  they  would  get,  the  coal 
may  be  less  rich  in  quantity  and  quality. 
There  is  an  element  of  hazard.  In  Hall  v. 
Vernon  (decided  this  term)  34  &  B.  764. 
this  court  held  that  ownership  in  fee  of  natu- 
ral gas  and  oil,  separate  from  the  surface  of 
the  land,  is  Impartible,  because  gas  and  oil 
are  fugacious,  and  no  partition  of  them  can 
be  made,  affording  a  reasonable  guaranty 
of  equality.  While  coal  land,  or  only  the 
coal  in  land,  is  more  certain,  and  is  partible, 
still  there  is  an  appreciable  element  of  un- 
certainty touching  it,  great  enough  to  for- 
bid a  court  of  equity  from  deriving  a  party 
of  his  right  In  what  is  in  the  land  for  what 
may  never  be  there." 

The  object  of  the  bill  in  case  at  bar  is  for 
the  partition  of  all  the  interests  of  the  parties 
in  said  land,  composed  of  coal,  gases,  oil, 
salt  water,  etc.  As  has  been  seen,  this  court 
has  held  that  oil  and  gas  interests  cannot  be 
partitioned.  Dangerfleld  v.  Galdwell,  151  Fed. 
554,  81  G.  0.  A.  400,  was  a  case  which  went 
up  from  the  Southern  District  of  West  Vii^ 
glnla  to  the  Gircuit  Court  of  Appeals,  where 
it  was  held :  "A  tract  of  land  known  to  have 
oil  or  gas  or  both  under  its  surface  is  not 
property  susceptible  of  partition  in  kind." 
Even  if  the  coal  and  other  solid  minerals 
could  be  partitioned,  all  the  interests  of  the 
parties  cannot  be  partitioned  in  kind.  Hence 
the  decrees  of  partition  are  erroneous. 

It  is  further  alleged  that  it  was  error  to 
accept  and  confirm  the  report  of  the  coxninis- 
^oners,  because  no  notice  was  given  to  the 
parties  in  Interest  of  the  time  the  commis- 
sioners took  action  under  the  decree.  It  Is 
contended  by  appellee  that  there  is  nothing  in 
the  record  on  the  question  of  notice;  that 
it  does  not  appear  by  any  statement  on  the 
record  that  the  notice  was  given,  nor  any 
proof  in  the  record  "from  beginning  to  end 
that  such  notice  was  not  given.  And  we 
contend  that  this  court  must  presume,  in  the 
absence  of  proof  to  the  contrary,  that  such 
notice  was  given."  In  Wamsley  v.  Coal  & 
Lumber  Go.,  56  W.  Va.  296.  49  S.  B.  141,  It 
is  held:  "Although  the  statute  does  not,  in 
terms,  require  notice  to  be  given  by  commis- 
sioners in  partition  to  the  parties,  yet  the  ne- 
cessity of  such  notice  must  be  implied,  and 
an  exception  to  the  report  for  failure  to  give 
such  notice  will  be  sustained  and  the  report 
set  aside."  The  decree  confirming  the  reix>rt 
of  the  commissioners  partitioning  the  prop- 
erty was  made  in  the  absence  of  any  appear- 
ance on  the  part  of  the  defendants.     Tbej 
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made  thin  one  of  the  gronnds  of  their  motion 
to  set  aside  the  decrees  and  grant  a  rehear- 
ing, which  was  eqniyalent  to  an  exception  to 
the  report  of  the  commissioners.  The  action 
of  the  commissioners  in  carrying  out  the  de- 
cree of  the  court  shows  upon  Its  face  what 
they  did  in  the  premises,. and  nothing  further 
will  be  presumed  to  have  been  done  by  them. 
It  appears  from  the  report  that  the  commis- 
sioners were  sworn  on  the  23d  day  of  October, 
1906,  the  same  day  on  which  the  decree  was 
entered  appointing  them,  and  their  report 
shows  that  they  went  upon  the  premises  and 
viewed,  surveyed,  and  partitioned  the  same 
on  the  28th  day  of  October,  the  second  day 
after  the  date  of  the  decree,  but  it  is  in  no 
way  intimated  that  the  parties  had  any  no- 
tice of  the  time  of  their  meeting  to  carry  out 
the  mandates  of  the  decree.  The  appellee  in 
its  bill  prays  for  a  sale  of  the  property  and 
a  division  of  the  proceeds  In  case  the  same 
cannot  be  partitioned  in  kind,  and  the  ap- 
pellants In  their  petition  for  appeal  pray  for 
the  reversal  of  said  decrees  and  that  the  case 
be  remanded  to  the  circuit  court  of  Logan 
county,  "with  directions  to  make  a  sale  of 
the  property  and  divide  the  proceeds  among 
the  parties  entitled  thereto.*' 

For  the  reasons  herein  given  the  said  de- 
crees are  reversed,  set  aside,  and  annulled, 
and  the  cause  remanded  to  the  circuit  court 
of  Logan  CQunty  for  further  proceedings  there 
to  be  had  therein  according  to  the  principles 
laid  down  herein,  and  further  according  to 
the  rules  governing  courts  of  equity. 

(63  W.  Va.  275) 

YOUNGER  V.  MEADOWS  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec.  17,  1907.) 

1.  Taxation^Assessmbnt— YsBiriED  Retubn 
—Conclusiveness. 

Furnishing  by  the  assessor  to  the  owner  of 
blanks  on  which  to  return  a  list  of  his  property 
for  taxation,  and  his  reception  from  the  owner 
of  such  return  properly  verified,  as  required  by 
chapter  29.  §  l-lOO,  Code  1899  [Code  1906,  H 
821-1  to  821-105],  such  verified  return  being  in 
aid  of  the  assessor,  and  not  conclusive  on  him, 
are  not  a  condition  precedent  to  a  valid  assess- 
ment. 

[Ed.  Note.~-For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  §  549.] 

2.  Sams  —  Default  in  Payment  —  Levy  and 
Sale. 

A  sheriff,  in  a  levy  and  sale  for  taxes,  is  a 
ministerial  officer^  his  action  therein  being  sub- 
ject to  no  supervision  or  order  of  a  court  and, 
aa  in  levy  and  sale  under  execution,  is  consti- 
tuted in  law  the  agent  of  the  owner  of  the  prop- 
erty without  his  consent;  and  the  law  imposes 
upon  such  officer  the  duty  to  act  fairly  in  mak- 
ing such  levy  and  sale. 

3.  Same--Sale~-Gbos8LY  Inadequate  Pbigb. 

It  is  the  duty  of  the  sheriff  in  distrain- 
ing for  taxes  to  make  no  unreasonable  distress 
or  levy  therefor,  and  to  sell  the  property,  where 
susceptible  of  division,  in  separate  parcels,  and 
not  en  masse,  so  as  to  cause  the  least  sacrifice 
thereof  possible;  and  a  sale  thereof  otherwise 
at  a  crossly  inad^uate  price,  is  irregular,  and 
violative  of  his  official  duty. 

SEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  45^  Taxation,  fi  1354.] 


4.  Same— Relief  in  Equity. 

Gross  inadequacy  of  price  alone  will  not 
as  a  general  rule,  i^void  such  a  sale ;  yet  when 
combined  with  such  irregularity  in  making  the 
sale,  or  even  slight  circumstances  indicating  un- 
fairness or  fraud,  it  will  furnish  sufficient  ground 
for  equitable  interposition. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  45,  TaxaUon,  i  1881.] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Cburt,  Raleigh  County. 

Bill  by  W.  T.  Younger  against  Isadore 
Meadows  and  others.  Decree  for  plaintiff, 
and  defendants  appeal.    Afiarmed. 

McGinnis  &  Hatcher,  for  appellants.  M. 
O.  McClung  and  Aahton  File,  for  appellee. 

MILLER,  P.  W.  T.  Tounger  and  Crockett 
Mankln  had  been  stockholders,  but  not  di- 
rectors, of  the  Raleigh  Oil  &  Gas  Company, 
a  corporation.  This  company  bad  acquired, 
among  others,  an  oil  and  gas  lease  from  Man- 
kin  of  the  farm  on  which  he  resided  in  Ra- 
leigh county,  and  in  1903  began  drilling  a 
well  thereon,  having  assembled  there  all  nec^ 
essary  tools  and  oil  well  supplies,  including 
a  large  amount  of  iron  casing.  During  pro- 
gress of  this  work,  in  August,  1903,  the  com- 
pany borrowed  from  Younger,  who  resided 
at  Salem,  Va.,  $1,600,  and  in  November  of 
that  year  $600,  securing  hhn  in  each  case 
by  deed  of  trust  on  all  its  said  property, 
with  John  F.  Davis  trustee.  In  December 
following  the  company  also  became  Indebted 
in  the  sum  of  $708  to  Mankln,  who  shortly 
thereafter  Instituted  a  chancery  suit  to  can- 
cel as  fraudulent  the  trust  deeds  of  Young- 
er, and  to  charge  the  property  therein  con- 
veyed with  payment  of  his  debt  On  hearing 
of  that  cause,  July  29,  1904,  these  deeds  were 
adjudged  valid  liens,  and  the  property  de- 
creed to  be  sold.  August  27,  1904,  the  prop- 
erty  was  sold  by  the  trustee,  purchased  by 
Younger  at  $2,368.80,  and  the  sale  later  con- 
firmed by  the  court;  the  net  proceeds,  $2,- 
220.36,  as  directed  by  the  decree,  being  paid 
over  by  the  trustee  to  Younger,  and  credited 
on  his  said  debts.  After  his  purchase  Youn- 
ger allowed  the  property  to  remain  at  the 
well,  and  shortly  afterward  began  negotia- 
tions with  Mankln  and  others  for  sale  of  the 
property,  or  a  reorganizati<»i  of  the  company 
for  further  prosecution  of  work  on  the  well 
so  begun  and  nearly  completed.  For  1909 
the  assessor  of  Raleigh  cotmty,  without  call- 
ing on  Younger  or  receiving  from  him  a  ver- 
ified return  thereof,,  assessed  this  property 
to  him  for  taxation  at  $8,000,  the  taxes  for 
all  purposes  amounting  to  $136,  and,  with  in- 
terest and  costs  to  the  time  of  the  sale  of 
the  property  therefor  hereafter  referred  to, 
amounting  to  $141.88.  Younger  had  no  no- 
tice of  such  assessment  or  sale  of  his  proper- 
ty. Negotiations  between  him  and  Mankln 
and  others  for  sale  thereof  had  continued, 
and  were  pending  down  to  the  day  of  sale 
for  taxes  of  the  property,  which  took  place 
on  Mankinds  farm,  where  situated,  on  May 
16,  1906,  the  same  being  sold  by  the  sheriff 
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en  masse,  wltbout  effort  to  sell  in  parcels, 
the  defendant  Isadore  Meadows  becoming  the 
imrchaser  for,  as  he  clalnis,  himself  and  the 
defendant  Davis,  at  |145,  bat  who  Immedi- 
ately afterward,  as  he  states,  without  con- 
sulting Davis,  admitted  Mankln  to  partner- 
ship therein  on  eqnal  terms  upon  payment 
by  the  latter  of  one-third  of  the  purchase 
price;  but  the  sheriff  accepted  In  payment 
only  $141.88,  the  amount  of  taxes  and  oo^ts. 
In  place  of  the  amount  bid  for  the  property, 
although  It  Is  claimed  by  the  defendants  this 
was  with  the  understanding  that  If  the  own- 
er of  the  property,  whom  the  sheriff  profess- 
ed he  did  not  know  where  to  find,  should  ap- 
pear  and  claim  the  balance,  the  purchasers 
were  to  pay  It  A  day  or  two  after  the  sale 
by  the  sheriff,  Mankln  wrote  Younger's  at- 
torney at  Salem.  Va.,  who  had  been  conduct- 
ing the  negotiations  with  him  for  sale  of  the 
property— in  reply  to  a  letter  from  said  at- 
torney of  May  3,  1906,  received  while  notice 
of  sale  was  posted  on  his  premises,  but  not 
answered  until  after  the  sale— saying  "the 
matter  is  all  off  with  you  people,  a^  Mr. 
Tounger  has  nothing  here.  The  entire  out- 
fit was  sold  for  taxes,  and  is  now  In  the 
hands  of  othe^  people.  The  rig  was  entirely 
destroyed  by  fire  last  winter,  and  one  fire  and 
a  sherilTs  sale  puts  any  man  out  of  business 
in  this  country."  This  letter  brought  Youn- 
ger the  first  notice  of  the  assessment  and 
sale,  and  that  part  of  his  property  bad  been 
destroyed  by  fire,  confirmed  by  letter  to  his 
attorney  of  May  17th  from  Messra  Iiaing  & 
Pile,  attorneys  at  Beckl^,  W.  Va.,  with 
whom  Younger's  attorney  at  Salem  bad  also 
been  corresponding  in  reference  to  sale  of 
the  property,  who  represented  therein  that 
knowledge  of  the  sale  for  taxes  had  just 
come  to  them  from  the  purchasers,  who  had 
that  day  proposed  to  sell  the  property  to 
them.  Immediately  after  receiving  this  In- 
formation, Younger,  through  Messrs.  Lalng 
&  File,  tendered  the  defendants  the  amount 
of  the  taxes  paid  by  them,  which  was  refus- 
ed; and  this  suit  was  brought  to  set  aside 
and  cancel  the  tax  sale,  and  recover  the  prc^ 
erty  sold,  resulting  in  a  decree  April  11, 
1907,  In  favor  of  the  plaintiff,  to  reverse 
which  the  defendants  have  appealed  to  this 
court 

That  part  of  the  decree  which  must  be  con- 
sidered here  is :  "Upon  consideration  where- 
of, the  court  is  of  opinion  that  the  plaintiff 
has  failed  to  sustain  the  allegations  of  fraud 
charged  in  his  bill,  but  that  the  assessment 
of  the  property  sold  was  irregular,  and  that 
the  property  sold  was  in  excess  of  what  was 
required  by  law,  and  irregular  and  illegal," 
entitling  the  plaintiff  "to  the  relief  prayed 
for  In  his  said  bill"— upon  which  finding  it 
was  "adjudged,  ordered,  and  decreed  that  the 
preliminary  injunction  heretofore  awarded 
herein  in  vacation  on  the  24th  day  of  May, 
1906,  be,  and  the  same  is  hereby,  continued 
and  perpetuated  ♦  •  •  ;  that  the  levy 
and  sale  of  the  property  in  the  bill  and  pro- 


ceedings In  this  cause  mentioned  by  the  sher- 
iff *  *  *  to  said  Isadore  Meadows  and 
John  F.  Davis,  and  ♦  ♦  ♦  by  said  Isa- 
dore Meadows  and  John  F.  Davis  of  one- 
third  interest  In  said  property  ♦  •  •  to 
Orockett  Mankln,  be,  and  the  same  are  •  •  • 
hereby,  set  aside,  annulled,  and  held  for 
naught**  The  decree  also  provided  for  re- 
funding to  the  defendants  the  taxes  paid, 
and  that  the  special  receiver  appointed  diould 
turn  over  the  pr(^>erty  to  the  plaintiff.  As 
the  facts  recited  and  the  decree  indicate,  tiie 
bill  of  the  plaintiff  bases  his  claim  to  relief 
against  said  tax  sale  and  purchase  upon  the 
following  grounds:  Alleged  Illegality  of  the 
assessment  for  failure  of  the  assessor  to  fur- 
nish him,  by  mall  or  otherwise,  an  assess- 
ment blank,  or  to  call  upon  him  for  a  veri- 
fied return  of  his  property  thereon,  as  re- 
quired by  law;  alleged  excessive  levy  upon, 
and  sale  en  masse,  of  said  property  in  satis- 
faction of  said  taxes,  at  a  grossly  Inadequate 
price ;  and  alleged  conspiracy  and  fraudulent 
conduct  of  the  defendants  at  said  sale,  by 
which  competition  in  bidding  was  prevoited, 
said  Meadows,  by  words  and  conduct,  giving 
out  the  impression  that  he  was  bidding  for 
the  owner,  and  said  Mankln  at  or  before  the 
sale,  *falsely  pretending  to  have  a  Judgment 
against  the  property,  by  reas(m  of  which  the 
purchasers  procured  the  property  at  a  gross- 
ly Inadequate  price. 

The  plaintiff  has  cross-assigned  as  error  the 
finding  of  the  court  that  he  failed  to  sustain 
by  proof  his  allegations  of  fraud;  but  it  ts 
claimed  by  defendants  that  such  a  finding  of 
fact  by  the  circuit  court  la  usually  conclu- 
sive^ and  we  are  cited  to  Weaver  v.  Akin,  48 
W.  Va.  456,  87  S.  B.  600,  and  the  numerous 
decisions  of  this  court  there  referred  to^ 
which  do  hold  that  such  finding  will  not  be 
disturbed,  unless  contrary  to  the  plain  pre- 
ponderance of  the  evidence;  and  therefore, 
if  the  decree  here  cannot  be  supported  upon 
other  ground,  we  must  reverse  it  unless  we 
find  such  preponderating  evidence  of  fraud 
to  overthrow  the  finding  of  the  court  below. 

But  we  will  first  consider  the  alleged  il- 
legality of  the  assessment;  for.  If  the  assess- 
ment was  illegal,  the  decree  would  stand  on 
that  ground  alone.  It  is  claimed  that  strict 
compliance  with  the  several  provisions  of 
sections  13,  69,  70,  72,  73,  74,  c  29,  Ck>de  1899 
[Code  1906.  §§  821-13,  821-73,  821-74,  821-76, 
821-77,  821-78],  as  amended  in  1905,  mak- 
ing It  the  duty  of  the  assessor  to  furnish  the 
taxpayer  blanks  to  list  his  property,  the  mail- 
ing thereof  to  him  at  his  nearest  post  <^os 
being  by  section  13  suJfflicimit  and  to  previous- 
ly procure  from  the  taxpayer  such  list  veri- 
fied as  required  by  law — unless,  after  he  has 
performed  these  duties,  the  taxpayer  neglects 
or  refuses  to  make  such  verified  return — ^U  a 
condition  precedent  to  a  valid  assessment  of 
his  property.  Section  74  provides  that  ^If 
any  person  fall  to  furnish  a  proper  list  or  If 
the  list  furnished  be,  in  the  judgment  of  the 
assessor.  Incomplete  or  erroneous  in  any   re- 
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spect,  the  assessor  shall  proceed  to  list  the 
property  and  assess  its  valne,  or  to  supply  tbe 
omission  an^  correct  tbe  errors,  apon  the  best 
information  he  can  obtain,  and  for  the  pur- 
pose may  call  upon  any  officer  of  the  state^ 
county  or  district  for  such  proper  information 
as  it  may  be  in  his  power  to  give,  and  may 
require  any  person  having  possession,  charge 
or  control  of  any  personal  property  in  the 
county  to  permit  him  to  examine  the  same, 
in  order  that  a  fair  valuation  thereof  may  be 
made."    Section  13  also  provides  that  "the 
failure  of  any  taxpayer  to  receive  such  blank- 
shall  in  no  case  excuse  him  from  making  a 
list  of  his  property  when  called  on,  or  ex- 
empt him  from  taxation."    The  effect  of  sec- 
tions 63  and  64  [secUons  821-^7,  821-^]  is  to 
require  the  ownero,  whether  resident  or  non- 
resident, to  list  for  taxation  their  property 
located  in  this  state.    These  and  other  provi- 
sions of  chapter  29  clearly  indicate  that  the 
lists  to  be  returned  by  the  taxpayers  are  in 
aid  of  a  proper  assessment  by  the  assessor, 
not  for  the  protection  of  the  taxpayer,  who 
Is  given  his  remedy  against  an  Improper  as- 
sessment by  application  to  the  county  court 
True,  section  78  Imposes  upon  him  a  forfei- 
ture, and  denies  him  all  remedy  for  correc- 
tion of  any  assessment  by  the  assessor,  if 
when  called  upon  he  refuses  to  furnish  a  prop- 
er list  of  his  property  or  make  the  oath  re- 
quired thereto,  or  refuses  to  answer  or  an- 
8wex8  untruly  any  question  lawfully  asked  by 
the  assessor ;  and  the  same  section  says  that 
**the  return  of  the  assessor  showing  that  any 
person  is  the  owner  of  any  amount  of  prop^ 
erty  liable  to  taxation  shall  be  prima  facie 
evidence  that  such  taxpayer  was  called  upon 
by  the  assessor  to  list  his  property."    It  can- 
not be  said  that,  under  these  provisions  of  the 
law,  the  list  of  the  taxpayer  is  a  prerequisite 
to  a  valid  assessment.    In  support  of  the  ar- 
gument that  strict  compliance  with  the  stat- 
ute by  the  assessor  is  necessary  to  a  valid 
assessment,  we  are  cited  to  Moss  v.  Shear,  25 
Cal.  38,  85  Am.  Dec.  94,  and  Winnislmmet  Ckx 
T.  Assessors,  60  Mass.  477.    The  first  case  re- 
lated to  assessment  of  land  under  a  statute 
providing  in  what  manner  It  should  be  as- 
sessed, whether  in  the  name  of  the  owner,  to 
unknown  owner,  or  occupant,  and  prescribing 
the  conditions  applicable  in  each  case.    Strict 
compliance  by  the  assessor  with  the  provi- 
sions of  that  statute  was  rightly  held  manda- 
tory and  prerequisite  to  a  valid  assessmeot 
as  against  each  class  of  persons  affected  there- 
by.   But  that  case  is  not  applicable  here. 
The  provisions  of  the  law  there  were  for  the 
protection  of  the  taxpayer,  not  merely  to  aid 
the  assessor.    In  the  latter  case  the  statute  of 
Massachusetts  provided  that  "the  assessors 
may,  hi  all  cases,  require  any  person  bring- 
ing in  such  list  to  make  oath  that  the  same 
Is  true";  and  "the  assessors  shall  receive,  as 
the  true  valuation  of  the  property  of  each  in- 
dividual, the  list,  if  any,  brought  in  by  him, 
nnless  he  shall,  on  being  thereto  required  by 
the  assessors,  refuse  to  make  oath  that  the 
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same  is  true."  Whether  the  alleged  omission 
to  give  notice  of  the  assessment  would  excuse 
the  taxpayer  for  not  bringing  in  his  list,  and 
entitle  him  to  the  abatement  of  taxes  pro- 
vided for,  was  not  decided,  for  reasons  stat- 
ed by  tbe  court  Nearly  all  the  states  have 
statutes  similar  to  ours  on  the  subject  of  as- 
sessment; and,  by  an  almost  unbroken  line 
of  decisions,  it  is  held  that  the  return  requir- 
ed of  tlie  taxpayer  is  not  a  condition  prece- 
dent to  a  valid  assessment  when  the  return  is 
•not  made  conclusive  upon  the  assessing  of- 
ficer. 27  Am.  &  Eng.  Bnc  670,  and  note  8, 
where  the  cases  are  collated.  In  French  t. 
Edwards,  13  Wall.  (U.  S.)  506,  20  L.  Ed.  702, 
it  is  held  that  statutory  regulations  intended 
for  guidance  of  officers  are  directory,  unless 
accompanied  by  words  importing  that  tlie 
acts  shall  not  be  done  in  any  other  manner 
or  time,  but  that,  when  intended  for  protec- 
tion of  the  citizen  and  disregard  of  them 
would  Injure  his  property,  they  are  manda- 
tory. See  note  to  the  case  7  Rose's  Notes, 
744^  where  state  and  federal  decisions  affirm- 
ing it  are  collated.  We  conclude,  therefore, 
that  our  statutes  impose  no  such  condition 
precedent  to  a  valid  assessment,  and  that  the 
assessment  of  the  plaintifTs  property  was  not 
void. 

The  validity  of  the  assessment  being  estab- 
lished, counsel  for  appellants  affirm  that, 
fraud  eliminated,  all  other  grounds  for  relief 
are  either  not  proven,  or  do  not  constitute 
good  cause  for  setting  aside  the  sale.  We 
cannot  accede  to  this  view.  While  the  court 
below,  as  we  have  concluded,  wrongly  found- 
ed its  decree  in  part  on  the  alleged  illegality 
of  the  assessment,  yet  it  was  based  also,  as 
we  think  rightly,  on  the  alleged  irregularity 
and  illegality  of  the  levy,  sale,  and  purchase 
of  the  property.  With  respect  to  the  sheriff, 
he  in  a  levy  and  sale,  for  taxes  as  well  as 
under  an  execution,  being  a  mere  ministerial 
officer  whose  acts  are  not  subject  to  confirma^ 
tlon,  as  in  case  of  officers  or  commissioners 
acting  under  decree  or  order  of  the  court  hav- 
ing supervision  over  them.  Is  constituted  in 
law  the  agent  of  the  parties,  without  their 
consent;  and  the  law  Imposes  upon  him  the 
duty  to  act  fairly.  Slater  v.  Maxwell,  6 
Wall.  (U.  S.)  268,  18  Li  Ed.  796;  McLeod  v. 
Pearce,  9  N.  O.  110,  11  Am.  Dec.  742 ;  Carter 
T.  Harris,  4  Rand.  (Va.)  202;  De  Grauw  v. 
Mechan,  48  N.  J.  Bq.  219,  21  Atl.  193;  Under- 
wood V.  McVeigh,  23  Grat  (Va.)  409.  Says 
Judge  Carr  in  Carter  v.  Harris:  "Sheriffs 
are  confidential  and  highly  responsible  offi- 
cers of  the  law.  They  are  the  trustees  and 
agents  of  both  plaintiff  and  defendant — not 
selected  by  them,  but  imposed  on  them  by  the 
law — and  therefore,  for  the  honor  of  the  law, 
and  the  purity  of  the  administration  of  jus- 
tice, it  is  vitally  essential  that  their  conduct 
should  be  watched  over  with  a  vigilant  and 
jealous  eye.** 

It  is  argued  that  there  is  no  evidence  of 
unreasonable  distress ;  but  the  very  tax  tick- 
et the  sheriff  held,  and  on  which  he  Indors- 


1090 


69  SOUTHEASTERN  REPORTER. 


(W.  Vi. 


ed  Ma  levy,  sliowed  that  the  property  the 
taxes  on  which  he  was  seeking  to  collect  was 
assessed  at  a  vi^Iuation  of  $8^000 ;  and  there 
is  competent  testimony  that  at  the  time  of 
the  sale  and  after  a  part  had  been  destroyed 
by  flre  the  property  was  worth  in  the  neigh* 
borhood  of  $5,000.  A  number  of  the  separate 
Items  of  property,  according  to  the  evidence, 
each  exceeded  in  value  the  total  amount  of 
the  taxes.  The  casing  covered  by  the  levy 
was  alone  estimiated  to  be  worth  $2,700  at 
market  price.  These  facts  preclude  the  Ided 
that  the  price  at  which  this  property  was 
sold  en  masse  Justified  a  levy  upon  and  sale 
of  the  whole  for  the  mere  pittance  of  the 
taxes.  The  shertfT  made  no  effort  to  sell  In 
parcels,  as  It  was  his  duty  under  the  law  to ' 
do,  for  the  protection  of  the  owner.  There 
may  have  been  persons  present  for  all  we 
know  who  might  have  been  willing  to  pur- 
cl^ase  a  very  small  portion  for  sufficient  to 
cover  the  taxes,  but  they  were  given  no  op- 
portunity to  do  so.  The  fact  that  the  prop- 
erty was  sold  en  masse  is  relied  on  to  avoid 
the  sale;  but  it  Is  claimed  no  proof  was 
offered  to  show  that  it  was  not  necessary  to 
so  sell  in  order  to  obtain  the  taxes.  A  suffi- 
cient answer  to  this  is  the  one  already  made 
— ^that  it  was  the  duty  of  the  officer  to  sell 
in  parcels,  and  it  was  not  incumbent  upon 
the  plaintiff  to  show  that  it  was  not  neces- 
sary to  so  sell  en  masse.  In  making  sale  of 
real  estate  Code  1899,  c.  31,  S  8  [Code  1906, 
§  866],  provides  that  "the  sale  shall  be  of 
each  tract  •  ♦  •  or  of  such  separate  quan- 
tities or  parts  of  such  tract  ♦  ♦  •  as  shall 
be  sufficient  to  satisfy  the  whole  of  the 
taxes."  This  law  would  inhibit  the  sheriff 
from  selling  separate  tracts  en  masse.  Code 
1809,  SS  19,  20,  c.  41  [Code  1906,  fiS  1315, 
1316],  provide  that  "the  officer  shall  in  no 
case  make  an  unreasonable  distress  or  levy," 
and  that,  with  reference  to  sale,  'the  officer 
shall  sell  to  the  highest  bidder  for  cash 
•  •  •  the  said  goods  and  chattels,  or  so 
much  thereof  as  may  be  necessary."  These  sec- 
tions imply,  indeed,  they  in  effect  command,  • 
that  goods  and  chattels  so  distrained  shall 
be  separately  sold>  But,  independently  of 
statute,  general  law  would  exact  fairness  In 
the  conduct  of  an  officer  In  such  cases.  Me- 
chem  on  Pub.  Offices  &  Officers,  §§  755,  773; 
Handy  v.  Cllppert,  60  Mich.  355,  15  N.  W. 
507 ;  Murfree  on  Sheriffs,  §  527.  In  Handy 
V.  Cllppert,  Judge  Oooley  says:  "It  cannot 
be  tolerated  that  such  a  seizure  shall  go  un- 
rebuked.  The  officer  is  or  should  be  a  min- 
ister of  justice,  not  of  oppression;  and  he 
should  execute  every  writ  put  into  his  hands 
in  such  a  manner  as  to  do  as  little  mischief 
to  the  debtor  as  possible."  The  sheriff  did 
not  call  upon  the*  owner  for  payment  of  his 
taxes,  excusing  himself  on  the  ground  of 
want  of  knowledge  of  where  he  lived.  Man- 
kin,  on  whose  farm  the  property  was,  knew, 
for  he  had  recently  been  in  correspondence 
with  plaintiff.  The  natural  thing  for  the 
sheriff  to  have  done  was  to  make  inquiry  of 


Mankin  at  the  time  of  his  levy.  Besides, 
Younger  had  only  recently  been  engaged  Is 
litigation  with  Mankin  in  the  court  of  whidi 
the  shertff  was  an  officer,  in  which  litigatioB 
Younger  had  become  purchaser  of  the  prop- 
erty. 

In  Stead  T.  Course,  4  Cranch,  412^  2  L.  Ed. 
660,  Chief  Justice  Marshall  says.  In  reference 
to  a  sale  for  taxes,  that  "its  validity  depends 
on  the  authority  of  the  collector  to  sell,  and 
on  the  fairness  of  the  transaction.  •  •  • 
He  must  act  in  conformity  with  the  law  from 
which  liis  power  is  derived,  and  the  purchaser 
is  bound  to  inquire  if  he  has  so  acted."  In 
Smith  V.  Huntoon,  134  111.  24,  24  N.  E.  971, 
23  Am.  St  Rep.  646,  it  is  held  that  ''an  execu- 
tion sale  en  masse,  when  the  property  Is 
susceptible  of  division  and  a  smaller  portion 
would  if  offered  have  satisfied  the  debt.  Is 
irregular,  and  the  sale  will  be  set  aside  in 
equity."  And  following  Phelps  v.  Conover, 
25  111.  812,  the  court  further  says:  *The 
debtor  also  has  the  right  to  demand  that  the 
sale  shall  be  conducted  according  to  law, 
and  in  such  a  manner  as  shall  not  needlessly 
sacrifice  his  property."  In  a  note  to  Patter- 
son V.  Cameal's  Heirs,  8  A.  K.  Marsh.  (Ky.) 
619,  13  Am.  Dec.  212,  it  is  said:  "In  the 
case  of  an  execution  sale,  the  sheriff  has  a 
plain  ministerial  duty  to  pertorm  by  selling 
the  debtor's  property  for  the  debt.  Interest, 
and  costs;  and.  If  he  exceeds  the  authority 
given  by  the  fl.  fa.,  it  is  a  usurpation  of  pow- 
er, for  the  time  being,  at  least,  that  the 
debtor  is  powerless  to  control.  The  action 
of  the  sheriff  does  not  require  the  approval 
or  confirmation  of  the  court,  and  therefore 
the  wisdom  of  the  rule  declaring  sach  unau- 
thorized acts  on  the  part  of  officers,  or  even 
ministerial  agents,  null  and  void."  In  L«nrtoa 
V.  Rodgers,  139  111.  554,  29  N.  B.  866,  32  Am. 
St.  Rep.  214,  it  is  affirmed,  under  a  statute 
practically  the  same  as  ours,  that,  **when 
property  susceptible  of  division  is  sold  nnd«- 
executlon  en  masse  for  an  inadequate  price 
without  first  being  offered  in  separate  par- 
eels,  the  sale  will  be  set  aside."  In  that 
case  the  sale  en  masse  was  of  two  lots  valued 
at  $2,000  for  $60,  without  having  first  be^t 
offered  separately.  The  sale  was  set  aside; 
and  the  principle  applied  there  is  applicable 
as  well  in  sales  of  personal  property  as  real 
estate.  It  is  true  that  gross  inadequacy  of 
price  alone  will  not,  as  a  general  rule,  av(^d 
a  sale,  particularly  a  judicial  sale ;  yet,  when 
combined  with  irregularity  in  making  the 
sale,  or  even  slight  circumstances  indicating 
unfairness  or  fraud,  it  will  furnish  snfiad^at 
ground  for  equitable  interposition.  Smith  v. 
Huntoon  and  Underwood  v.  McVeigli,  supra. 
The  sacrifice  of  the  plalntifTs  proi)erty  here 
was,  we  think,  the  inevitable  result  of  tbe 
violation  of  the  duty  of  tbe  officer  in  making 
the  sale  in  the  manner  complained  of.  He 
should  have  advertised,  and  sold,  the  pro^ 
erty  by  separate  items. 

With  respect  to  the  conduct  of  the  pnr- 
chasers,  we  need  not  necessarily  convict  thea 
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of  positlre  frand;  but  their  oondnct  at  the 
■ale,  taken  in  connection  with  the  exceeslre 
levy  and  the  manner  and  conduct  of  the  sale 
hy  the  officer,  constituted  such  unfaimeBS 
therein,  and  worked  such  prejudice  to  the 
rights  of  the  owner  of  the  property,  as  war- 
ranted the  court  in  setting  aside  the  sale. 
In  Underwood  t.  McVeigh,  supra,  it  is  held 
that,  where  the  fairness  of  the  transaction 
and  the  good  faith  of  the  purchaser  are  im- 
peached, the  conduct  of  the  officer  and  inad- 
equacy of  price  are  entitled  to  great  weight 
The  purchasers  here  had  notice  of  the  man- 
ner  of  the  levy  upon  and  offer  of  the  property 
by  the  sheriff,  and  of  the  irregularity  therein. 
The  defendant  Meadows  was  the  county  clerk 
of  Raleigh  county,  and  accompanied  the  sher- 
Ur  to  the  place  of  sale.  It  is  claimed  he  rep- 
resented to  the  sheriff  and  other  persons 
present  that  he  was  bidding  in  the  property 
for  the  owner.  The  evidence  does  not  clearly 
show  that  he  made  such  representation  in 
exact  terms,  nor  what  his  exact  expressions 
were.  His  own  words  on  the  witness  stand 
were  as  follows :  "Q.  Did  or  did  you  not  on 
the  day  of  the  sale  make  the  statement  to 
any  party  present  at  the  sale  that  it  was  no 
use  anybody  bidding  that  you  had  come  to 
bid  the  taxes,  or  words  to  that  effect?  A.  I 
did  not  make  that  statement  that  I  remember 
of  certain.  Q.  Or  words  to  that  effect?  A. 
No,  sir;  except  what  I  intimated  to  Crock. 
Q.  That  was  the  idea  you  intended  to  conv^, 
was  it  not?  A.  Well,  I  didn't  care  what  he 
took  it  for.  Q.  From  the  conduct  of  Crock 
Mankln  at  the  sale  you  were  led  to  believe, 
Mr.  Meadows,  that  Crock  believed  you  had 
oome  there  for  the  purpose  of  representing 
W.  T.  Younger,  the  owner  of  the  property? 
A.  I  suppose  he  did  from  the  fact  that  he  quit 
bidding  when  I  bid  the  taxes."  This  and 
other  testimony  of  Meadows  convince  us  that 
he  purposely  gave  out  the  Impression  that  he 
was  bidding  in  the  property  for  the  owner, 
that  he  knew  Mankln  at  least  had  that  im- 
pression, but  he  allowed  the  sale  to  proceed 
fdr  the  purpose  (as  he  says)  of  buying  the 
property  as  cheaply  as  he  could.  Moreover, 
after  the  property  was  knocked  down  to  him 
and  the  price  exceeded  by  a  few  dollars  the 
exact  amount  of  the  taxes,  he  represented  to 
the  sheriff  that  he  had  only  intended  to  bid 
the  amount  of  the  taxes ;  and  the  sheriff  ao- 
G^ted  from  him  in  payment  just  the  amount 
of  the  taxes,  and  did  not  require  him  to  pay 
the  amount  he  bid.  This  is  explained,  it  is 
true,  by  the  representation  of  the  sheriff  that 
be  did  not  know  who  was  entitled  to  the 
surplus,  and  that  he  arranged  with  the  pur- 
ehasers  to  pay  the  balance  if  later  called  for. 
Mankln,  who  became  one  of  the  beneficiaries 
of  this  purchase,  knew  who  was  entitled  to 
the  surplus.  He  was  then  in  correspondence 
with  Younger.  The  sheriff  could  then  have 
ascertained  to  whom  the  surplus  belonged  by 
Inquiry  of  him. 

We  cannot  say   positively  from   the  evi- 
dttioe  tliat  Mankln  had  any  prior  arrange- 


ment with  Meadows  for  the  purehase.  .The 
circumstance  of  his  becoming  interested  im- 
mediately after  the  sale  on  equal  terms,  as 
explained  by  Meadows,  is  that  he  wanted  to 
avoid  trouble  with  Mankln,  that  Mankln  ve^ 
resented  he  had  a  judgment  against  the  prop- 
erty or  that  Younger  owed  him  quite  a  sum 
of  money,  and  that,  no  matter  who  the  pur- 
chaser might  be,  he  would  not  be  allowed  to 
take  the  property  off  of  his  farm  until  he  got 
his  money.  But  Meadows  seems  to  have 
known  of  this  claim  before  the  sale.  Mankln 
quit  bidding,  for  some  reason,  when  Meadows 
bid  the  amount  of  the  taxes.  Meadows  must 
have  known  the  sale  of  the  property  for  taxes 
would  free  it  from  any  claim  of  Mankln,  by 
judgment  or  otherwise.  There  were  several 
persons  present  at  the  sale,  but  Meadows  and 
Mankln  did  most  if  not  all  of  the  bidding. 
These  facts,  though  not  convincing,  arouse 
suspicion  of  some  prior  arrangement  between 
Meadows  and  Mankln. 

The  result  of  the  whole  matter  was  that 
the  plaintiff's  property  was  sold  and  sacrific- 
ed, without  his  knowledge  and  contrary  to 
the  forms  of  law,  and  the  defendants  became 
the  beneficiaries  thereof. 

Under  the  dicumstances  proven,  all  notion 
of  fair  dealing  is  precluded,  and  the  authori- 
ties.above  cited  fully  justify  the  decree  of  the 
circuit  court  We  are  theigsfore  of  opinion  to 
a^rm  it 
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(Supreme  Court  of  Appeals  of  Virginia.    Nov, 

21,  1907.    Rehearing  Denied  Jan.  16,  1908.) 
1*  Masteb  AiVD  Sebvant~£1zistenoe  or  Rx- 

I^TION. 

Whether  a  student  locomotive  fireman  is  an 
employ^  of  the  railroad  depends  upon  the  cir- 
cumstances of  the  particular  case. 
2.  Bams  —  Obtaining  Position  by  Feaud  — 
Liability  of  Mastea  fob  Injubies. 

Where  a  minor  by  knowingly  misrepresent- 
ing his  age  is  accepted  by  a  railroad  as  a  student 
fireman,  though  the  rules  of  the  company  pro- 
hibit the  accepting  of  minors  for  train  service, 
he  is  a  trespasser,  or  at  most  a  bare-^licensee, 
and  not  a  servant,  and  the  railroad  is  not  liable 
for  his  death  in  a  collision,  since  it  would  be 
liable  only  for  injuries  willfully  or  wantonly  in- 
flicted upon  him. 

8.   TBIAIr-lNSTBUCnOK»— CONFOBMITY  TO  EVI- 
DENCE. 

Requested  instructions,  not  baaed  on  the 
evidence,  should  not  be  given. 

[Ed.  Note.— For  cases  in  pomt,  see  Cent  Dig. 
vol.  46^  Trial,  S§  596-612.] 

4.  RAIUIOADS-OaBE  as  to  IjICBNSEES. 

A  railroad  does  not  owe  to  a  licensee  the 
dut^  of  employing  competent  servants  to  run  its 
trams. 

5.  Wbit  of  EBBOB—PEnnoif— Specification 
of  Ebbobs—Sufficibncy. 

Where  the  petition  for  a  writ  of  error  dear^ 
ly  points  out  the  points  relied  on  for  reversal, 
and  the  instructions  asked  are  covered  by  the 
bills  of  exceptions,  it  is  sufiScient,  although  it 
is  not  specifically  stated  in  the  petition  ths.t  the 
ruling  of  the  court  upon  any  particular  point  is 
assigned  as  error. 

[Ed.  Note.—For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  I  1961.] 
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Error  to  Circuit  Court,  AmlierBt  County. 

Action  tor  death,  by  the  administrator  of  O. 
N.  Bondurant  against  the  Norfolk  &  Western 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

The  following  instructions  were  given  for 
plaintiff: 

"(1)  The  court  instructs  the  Jury  that  if 
they  believe  from  the  evidence  that  the  de* 
fondant,  through  its  duly  authorized  agents, 
issued  and  delivered  to  the  plaintiff's  intes- 
tate, C.  N.  Bondurant,  the  written  instru* 
ment  or  permit  which  had  been  introduced  in 
evidence,  marlied  'Exhibit  A/  with  the  tes- 
timony of  J.  J.  Whitlow,  and  if  they  further 
believe  from  the  evidence  .that  at  the  time 
of  his  injury  and  death  he  was  upon  one  of 
the  defendant's  freight  engines  for  the  pur- 
pose and  on  the  division  set  forth  therein, 
then  it  was  the  duty  of  the  defendant,  aYid 
of  its  agents  and  servants  in  charge  of  and 
operating  trains  of  cars,  upon  which  he  was 
not  at  the  time  of  his  injury,  to  exercise  or- 
dinary care  in  the  operation  thereof,  so  as 
not  to  unnecessarily  endang^  him,  and  their 
failure  to  perform  that  duty  would  be  negli- 
gence. 

*<(2)  The  court  instructs  the  Jury  that  if 
they  believe  from  the  evidence  that  the  per- 
mit mentioned  in  instruction  No.  1  was -ob- 
tained by  the  plaintiff's  Intestate  by  falsely 
representing  himself  to  be  over  the  age  ot 
21  years,  then,  while  the  said  intestate  was 
riding  upon  the  defendant's  engine,  by  vir- 
tue thereof,  the  defendant  owed  him  the  ex- 
ercise only  of  such  ordinary  care  as  it  would 
have  owed  him  had  he  in  fact  been  over  the 
age  of  21  years;  but  it  did  owe  him  such 
ordinary  care  as  it  would  have  owed  him  if 
an  adult,  notwithstanding  such  misrepresen- 
tation. 

"(3)  The  court  instructs  the  Jury  that  if 
they  believe  from  the  evidence  that  the  plain- 
tiff was  killed  by  the  negligence  of  the  de- 
fendant, its  agents  and  servants,  as  set  forth 
tn  the  declaration,  they  must  find  for  the 
plaintiff,  notwithstanding  the  waiver  by  the 
plalntifirs  Intestate  as  contained  in  the  per- 
mit, mentioned  in  Instruction  No.  1." 

The  following  instructions  were  request- 
ed by  defendant  and  refused  by  the  court: 

**(1)  The  court  instructs  the  Jury  that  un- 
der the  permit  issued  by  the  defendant  to  C. 
N.  Bondurant,  and  upon  which  he  was  riding 
at  the  time  of  the  accident  complained  of, 
said  Bondurant  was  not  a  servant  of  the  de- 
fendant, but  only  a  licensee,  to  whom  was 
not  due  the  care  and  caution  owing  by  a 
master  to  a  servant 

"(2)  The  court  instructs  the  Jury  that  a 
railway  company  does  not  owe  to  a  licensee 
the  duty  of  employing  competent  servants  to 
manage  its  trains,  or  to  run  them  in  a  par- 
ticular manner,  or  at  a  particular  rate  of 
speed. 

"(3)  The  court  instructs  the  Jury  that  if 
they  believe  from  the  evidence  that  the  plain- 
tiff's intestate,  in  order  to  enter  the  service 


of  tlifi  defendant  company,  fUsely  represent- 
ed that  he  was  over  21  yean  of  age,  when  h$ 
knew,  or  iiad  good  reason  to  know,  that 
such  statement  was  not  true,  and  that  the 
rules  of  the  defendant  forbade  the  employ- 
ment  of  minors  in  its  operating  department 
they  must  find  a  verdict  for  the  defendant. 

"(4)  The  court  instructs  the  Jury  that  If 
they  believe  £rom  the  evidence  that  C  N. 
Bondurant  made  application  for  tlie  service 
as  fireman  with  the  defendant  on  May  8, 
1906,  and  stated  in  said  application  that  he 
was  over  21  years  of  age ;  that  said  statement 
was  false,  and  that  Bondurant  knew,  or  had 
good  reason  to  know,  that  the  same  was  not 
true;  that  the  defendant's  rales  forbade  the 
employment  in  its  train  service  of  minors; 
that,  acting  upon  the  statement  as  to  his 
age,  and  with  no  knowledge  of  its  falsity,  the 
defendant  issued  to  said  Bondurant  the  per- 
mit  set  forth  in  the  declaration;  and  that 
while  upon  one  of  defendant's  engines  pursu- 
ant to  said  permit  he  received  injuries  which 
resulted  in  his  death — ^then  the  iiiry  must 
find  a  verdict  for  the  defendant." 

F.  S.  Kirkpatrlck,  for  plaintiff  In  error. 
Lee  &  Howard,  for  defendant  in  error. 

KEITH,  P.  C.  N.  Bondurant,  the  plaintiff's 
intestate,  was  killed  in  May,  1906,  by  a  rear- 
end  collision  upon  the  Norfolk  &  Western 
Railroad,  under  circumstances  which.  It  Is 
conceded,  would,  as  against  a  passenger  or 
an  employ^  of  the  railroad  company,  bave 
constituted  actionable  negligence. 

The  young  man  who  was  killed  desired  to 
become  a  fireman  on  the  Norfolk  &  Western 
Railroad,  and  to  learn  the  duties  t>f  that 
position  filed  an  application  on  May  3,  1906, 
in  which,  in  reply  to  one  of  the  printed  ques- 
tions, he  stated  that  he  was  bom  on  the  27th 
day  of  April,  1884,  and  was,  therefbre,  on  the 
date  of  the  application  in  his  twenty-second 
year.  One  of  the  rules  of  the  company  pro- 
vides that  "minors  must  not  be  employed 
without  the  written  consent  of  parents  or 
guardians  on  prescribed  form,  which  must 
be  filed  with  personal  records,  and  must  not 
under  any  circumstances  be  employed  In  the 
train  service." 

The  evidence  tends  to  show  that,  while 
young  Bondurant  may  not  have  known  of  the 
precise  terms  of  this  rule  he  did  know,  and 
his  attention  was  specifically  directed  to.  the 
fact  that  the  rules  of  the  company  forbade 
the  employment  of  infants. 

Upon  his  wrlttra  application  a  permit  was 
granted  to  him,  which  is  set  forth  in  1±ie  dec- 
laration in  the  following  words: 

"Permit  the  bearer,  C  N.  Bondurant,  npon 
presentation  of  this  order  duly  signed  by  him 
and  witnessed,  to  ride  on  freight  engines  of 
the  company  for  the  pTui>ose  of  learning  the 
duties  of  a  fireman,  for  duty  aa  a  flranan 
in  the  service  of  the  company  hereafter. 

"It  is  understood  and  agreed  that  Mr.  CL 
N.  Bondurant  uses  this  permit  at  his  own 
risk  and  expense,  without  compensation ;  that 
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he  assnmes  all  hazard  and  risk  of  personal 
Injnry  and  damages,  whether  arising  from 
negligence  of  the  Norfolk  &  Western  Railway 
Company  or  Its  employes  or  otherwise;  and 
that  the  Norfolk  &  Western  Railway  Com- 
pany shall  not  be  held  liable  for  any  Injnry 
80  sustained  or  for  any  damages  resulting 
therefrom. 

*Thls  permit  Is  not  good  on  passenger  en- 
gbies,  and  expires  Jnne  8,  1906. 

**Jj,  P.  Llgon»  Division  Master  Mechanic. 

•*I,  0.  N.  Bondurant,  the  applicant  above 
mentioned,  do  hereby  accept  and  agree  to  the 
terms  and  stipulations  of  the  above  permit, 
and  I  do  certify  that  I  am  more  than  twenty- 
one  years  of  age. 

"Witness  my  signature  this  3d  day  of  May, 
1006.  C.  N.  Bondurant 

-Witness:     0.  M.  Mays." 

It  was  under  these  circumstances  that  C.  N. 
Bondurant  was  upon  the  engine  at  the  time 
he  received  the  fatal  injury  for  which  his 
administrator  brings  this  suit 

At  the  Instance  of  the  defendant  in  error, 
four  Instructions  were  given  to  the  jury,  to 
which  the  plaintiff  in  error  excepted;  and 
four  instructions  were  asked  for  by  the  plain- 
tiff in  error,  to  tJ^e  refusal  of  which  on  the 
part  of  the  court  an  exception  was  also  noted. 

The  controlling  question  is:  What  was  the 
duty  and  degree  of  care  owed  l^  the  railway 
company  to  defendant  in  error's  Intestate  un- 
der the  circumstances  of  this  case? 

The  theory  upon  whidi  the  case  was  tried, 
the  verdict  rendered,  and  the  judgment  en* 
tered  was  that  there  was  a  contractual  rela- 
tion between  the  deceased  and  the  railway 
company,  by  whidi  he  became  an  employ^  to 
whom  the  defendant  owed  the  duty  of  ordi- 
nary care;  in  other  words,  that  the  relation 
existing  between  Bondurant  and  the  company 
was  that  of  master  and  servant,  with  all  the 
mutual  duties  and  responsibilities  which  that 
relation. implies.  The  contention  on  behalf  of 
the  plaintiff  in  error  is  that  young  Bondurant 
was  a  trespasser,  to  whom  the  company  owed 
no  duty,  except  not  to  Injure  him  wantonly, 
recklessly,  or  willfully. 

A  student  fireman  may,  or  may  not,  be  an 
employ^.  Whether  he  Is  or  not  in  a  partieu< 
lar  case  d^)ends  upon  circumstances. 

In  Weisser  v.  Southern  Pacific  Ry.  Co.,  148 
C5al.  426,  83  Pac  439,  cited  by  defendant  in 
error,  it  was  held  that  a  student  brakeman, 
on  freight  trains  of  defendant  at  his  own  re< 
quest  and  by  permission  of  defendant,  for  the 
purpose  of  gaining  experience  to  render  him 
competent  to  act  as  a  regular  brakeman,  and 
who  was  entirely  subject  to  defendant's  or- 
ders, and  was  required  to  perform  such  or- 
dinary duties  of  brakeman  as  were  allotted  to 
bim,  was  a  fellow  servant  of  the  other  brake- 
men,  although  he  was  receiving  no  pecuniary 
compensation. 

So,  in  Barstow  v.  Old  Colony  R.  Co.,  143 
Mass.  635,  10  N.  B.  255,  it  was  held  that  if  a 
person  undertake  voluntarily  to  perform  serr* 


ice  for  a  corporation,  and  the  agent  of  such 
corporation  assents  to  his  performing  such 
service,  he  stands  in  the  relation  of  a  servant 
of  the  corporation  while  so  engaged,  which  is 
the  proposition  in  this  case  for  which  we  pre-, 
some  it  was  cited  by  the  defendant  in  error, 
and  as  to  the  correctness  of  which  there  can 
be  no  doubt 

In  Hewett  v.  Woman's  Hospital  Aid  Asso- 
ciation,. 78  N.  H.  556,  64  AtL  100,  T  L.  R.  A, 
(N.  S.)  496,  it  was  held  that  a  pupil  nurse,  em- 
ployed in  a  hospital  matutained  by  a  charita- 
ble corporation,  under  a  contract  whereby  she 
is  to  receive  professional  training  and  l>e 
paid  a  small  remuneration,  is  a  servant  of  the 
corporation,  and  not  a  recipient  of  its  bounty. 
It  appears  In  that  case  that  the  plaintiff  was 
10  years  of  agei  and  that  the  hospital  author- 
ities put  her  in  charge  of  a  case  of  diphtheria 
without  disclosing  to  her  the-  nature  of  the 
malady.  She  contracted  the  disease,  and 
brought  suit  for  the  wrong  done  her.  The 
question  discussed  in  the  case  was  whether 
or  not  a  charitable  corporation  which  is  en- 
gaged in  the  maintenance  of  a  hospital,  and 
which  holds  its  property  for  that  general  pur- 
pose, is  liable  for  injuries  resulting  from  a 
negligent  failure  to  warn  its  servants  con- 
cerning the  nature  of  their  employment;  and 
the  hospital  was  held  to  be  liable. 

In  Mlllsap's  Adm'r  v.  Louisville,  etc.,  Ry. 
Co.,  69  Miss.  423,  13  South.  696,  it  was  held 
that  one  who  by  permission  of  a  railway  com- 
pany acts  as  fireman  of  its  locomotive  is  i^ 
servant  of  the  company,  though  he  acts  with- 
out compensation  merely  to  learn  the  busi- 
ness. He  was  also  held  to  be  a  fellow  serv- 
ant of  the  train  dispatcher,  whose  negligence 
caused  the  injury,  and  therefore  a  recovery 
was  denied. 

But  in  none  of  these  cases  was  there  ml»> 
representation  as  to  age  or  a  rule  prohibiting 
the  employment  of  infants. 

In  the  case  of  Youll  v.  Sioux  City  &  Pac. 
Ry.  Co.,  reported  in  66  Iowa,  346,  23  N.  W. 
736;  the  Supreme  Court  of  Iowa  held  that 
the  mere  fact  that  a  brakeman  injured  was 
a  minor  vrill  not  entitle  him  to  recover  for 
such  injury,  If  he  was  physically  able  to  per- 
form the  duties  he  was  ^nployed  to  do,  and, 
in  the  absence  of  evidence  to  the  contrary,  it 
will  be  presumed  that  he  was  of  ordinary  in- 
telligence. There  the  contention  seems  to 
have  been  that  the  infant  was  entitled  to  re- 
cover under  circumstances  which  would  have 
precluded  a  recovery  had  he  been  an  adult; 
but  the  court,  being  of  opinion,  in  th^  absence 
of  evidence  to  the  contrary,  that  he  was  a 
person  of  ordinary  intolligence,  held  that  the 
railroad  company  was  not  negligent  in  em- 
ploying him  as  a  brakeman,  there  l>eing  no 
evidence  to  show  that  he  was  inexperienced  in 
the  duties  of  that  position,  that  he  was  to  be 
treated  for  the  purposes  of  that  case  as  an 
adult,  and  that  he  could  not  recover. 

As  we  have  said,  in  all  of  these  cases  there 
is  an  absence  of  two  circumstances  upon 
which  plaintiff  in  error  rests  its  case:    First, 
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that  tbe  railroad  company  prohibited  the  em- 
ployment of  an  infant;  and,  second,  that  the 
deceased,  by  misrepresenting  his  age,  obtain- 
ed permission  to  ride  upon  the  engine  where 
he  was  injured. 

Defendant  In  error  also  relies  on  Kirkham 
Y.  Wheeler-Osgood  CJo.,  89  Wash.  415,  81  Pac. 
869.  In  that  case  the  state  of  Washington 
prohibited  by  law  the  employment  of  in- 
fants under  14  years  of  age;  and  the  infant 
represented  himself  as  over  14  years  of  age, 
when  in  point  of  fact  he  was  only  12.  The 
court  held  broadly  that  Infants  are  not  lia- 
ble for  torts  connected  with  or  growing  out 
of  contracts,  and  the  doctrine  of  estoppel  in 
pals  does  not  apply  to  them.  In  support  of 
the  opinion  Sims  v.  Everhardt,  102  U.  S.  300, 
26  L.  Ed.  87,  is  cited,  where  the  court  said: 
'The  question  is  whether  acts  and  declara- 
tions of  an  infant  during  infancy  can  estop 
him  from  asserting  the  inyalldity  of  his 
deed  after  he  has  attained  his  majority.  In 
regard  to  this  there  can  be  no  doubt,  founded 
either  upon  reason  or  authority.  Without 
spending  time  to  look  at  the  reason,  the  au- 
thorities are  all  one  way.  An  estoppel  in 
pais  is  not  applicable  to  infants,  and  a  fraud- 
ulent representation  ot  capacity  cannot  be 
an  equivalent  for  actual  capacity." 

In  the  KliiLham  Case  the  raihx)ad  company 
had  violated  a  positive  law  by  employing  an 
Infant  within  the  prohibited  age,  and  it  dif- 
fers in  its  facts  from  the  case  before  us. 

Gases  of  negligence  have  become  so  nur 
merous  that  it  Is  impossible  to  discuss  all 
that  bear  upon  the  subject,  and  therefore  it 
becomes  necessary  to  select  those  which  are 
most  pertinent 

In  the  case  of  Fitzmaurice  v.  N.  T.,  N.  H. 
ft  H.  B.  Co^  192  Mass.  159,  78  N.  E.  4l6,  6 
li.  B.  A.  (N.  S.)  1146,  the  facts  were  as  fol- 
lows: The  plaintiff,  while  riding  upon  a 
train  of  the  defendant,  was  injured  by  a  col- 
lision, and  no  question  was  made  that  she 
would  have  been  entitled  to  a  verdict  in  her 
favor  if  she  had  been  a  passenger.  She  was 
a  minor,  and  was  riding  upon  a  three-montlis 
season  ticket  which  was  good  only  for  stu- 
dents under  18  years  of  age.  She  had  obtain- 
ed this  ticket  by  presenting  to  the  defend- 
ant's ticket  agent  a  certificate,  purporting  to 
be  signed  by  her  father,  that  she  was  under 
18  years  of  age  and  was  a  pupil  in  the  Hol- 
lander Art  School,  Boston,  and  agreeing 
that  she  would  not  use  the  ticket  otherwise 
than  in  going  to  and  from  school,  and  also 
presentii^g  a  certificate,  purporting  to  be 
signed  by  "J.  F.  Miner,  Principal,  Hollander 
Art  School,  Boylston  Street,  Boston,  Mass.," 
that  she  was  a  pupil  in  his  school  and  as  he 
fully  believed  Intended  to  remain  so  for  the 
next  three  months.  She  was  at  this  time 
over  18  years  of  age,  as  she  testified,  lived  In 
Marlboro,  and  was  employed  in  Hollander's 
dry  goods  store  in  Boston.  The  regular  price 
for  a  season  ticket  was  $32.  The  reduced 
rate  for  students  under  18  years  of  age,  at 
which  the  plaintiff  procured  it,  was  $16.    She 


had  been  riding  upon  this  ticket  nearly  ev- 
ery  day,  except  Sunday,  for  over  a  montti, 
and  the  coupons  had  been  received  by  the 
conductor.  Upon  the  face  of  the  ticket  were 
the  words:  "Good  onftr  for  a  person  under 
18  years  of  age."  The  jury  having  found  the 
amount  of  the  plaintiff's  damages,  if  she  was 
entitled  to  recover,  the  judge  ordered  a  ver- 
dict for  the  defendant  Upon  this  state  of 
facts,  the  Supreme  Oourt  of  Massachusetts 
held: 

'*Tbe  defendant  had  the  right  to  eatabllBh 
a  reduced  rate  for  students  under  a  fixed 
age.     •     •    ♦     The  plaintiff  knew  that  she 
did  not  come  within  the  class  to  which  this 
offer  of  a  reduced  rate  was  made,  and  obtain- 
ed her  ticket  by  presenting  certificates  of 
facts  which  she  knew  to  be  false.    She  thus 
obtained  by  false  representations  a  ticket  to 
which  she  knew  that  she  was  not  entitled. 
Whatever  rights  she  had  to  be  regarded  as  a 
passenger  on  the  defendant's  train  she  had 
acquired  solely  by  the  fraud  which  she  had 
practiced  upon  the  defendant    She  had  no 
right  to  profit  by  her  fraud.     She  had  no 
right  to  rely  upon  the  consent  of  the  rail- 
way company  to  her  entering  its  train  aa  a 
passenger,  when  she  had  obtained  that  con- 
sent merely  by  gross  misrepresentations.    Ac- 
cordingly she  was  not  lawfully  upon  the  de- 
fendant's train.    She  was  in  no  better  posi- 
tion than  that  of  a  mere  trespasser.     This 
principle  has  been  afibmed  In  other  jurisdic^ 
tions.    Thus  it.  has  been  held  that  a  person 
traveling  over  a  railroad  pn  a  free  pass  or  a 
mileage  ticket  which  had  been  issued  to  an- 
other name  and  was  not  transferable  was 
barred  by  his  fraudulent  conduct  from  recov- 
ering for  a  personal  injury,  unless  it  was 
due  to  negligence  so  gross  as  to  show  a  will- 
ful Injury.    Toledo,  W.  &  W.  B.  CJo.  v.  Beggs, 
86  111.  80,  28  Am.  Bep.  613;  Way  v.  Chicago, 
B.  I.  &  P.  B.  Co.,  64  Iowa.  48,  19  N.  W.  828. 
52  Am.  Bep.  431.    If  the  plaintiff  had  fraud- 
ulently evaded  the  payment  of  any  fare,  she 
certainly  would  not  have  become  a  passen- 
ger, and  the  defendant's  utmost  duty  to  her 
while  she  was  upon  Its  train  would  have  heesi 
to  abstain  from  doing  her  any  willful  or 
reckless  Injury.    Condran  v.  Chicago,  M.  & 
St  P.  B,  Co.,  67  Fed.  522,  14  C.  C.  A,  506, 
28  L.  B.  A.  749,  32  U.  8.  App.  182;   Toledo. 
W.  &  W.  B.  Co.  V.  Brooks,  81  111.  245;  Chica- 
go, B.  &  Q.  B.  Co.  V.  Mehlsack,  131  HL  61, 
22  N.  E.  812,  19  Am.  St  Bep.  17.    But  such 
a  case  cannot  be  distinguished  In  principle 
from  the  case  at  bar,  in  which  the  plaintiff 
obtained  her  ticket  at  a  reduced  price  by 
successfully  practicing  a  fraud.    The  <Mi!y  re- 
lation which  existed  between  the  plaintiff 
and  defendant  was  Induced  by  her  fraud; 
and,  as  was  said  by  the  court  in  Way  r. 
Chicago.  B.  I.  &  P.  B,  Co.,  ubl  supra,  sbe 
cannot  be  allowed  to  set  up  that  relatioci 
against  the  defendant  as  a  basis  of  recovery. 
See.  also,  to  the  same  effect  Godfrey  v.  Ohio 
&  M.  B  Co.,  116  Ind.  30.  18  N.  E.  61;    Mc- 
Veety  v.  St  Paul,  M.  &  M.  B.  Co..  45  Mlmi. 
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268,  47  N.  W.  809.  11  L.  K.  A.  174,  22  Am. 
St  Hep.  728;  McNeill  ▼.  Durham  &  0.  R.  Go., 
132  N.  C.  610,  44  S.  B.  34,  67  L.  R.  A.  227, 
95  Am.  St  Rep.  641. 

''Nor  IB  the  plaintiff  helped  by  the  fact 
that  the  defendant's  condnctors  had  accept- 
ed the  conpons  of  her  ticket  This  simply 
showed  that  she  had  succeeded  in  carrying 
her  scheme  to  completion.  There  had  been 
a  similar  acceptance  by  the  conductor  in 
Way  V.  Chicago,  R.  I.  &  P.  R.  Co.  and  To- 
ledo, W.  &  W.  R.  Co.  T.  Beggs,  ubl  su- 
pra. If  the  defendant's  conductors  did  not 
know  the  real  facts^  their  acceptance  of 
her  coupons  could  have  no  effect  If  they 
knew  the  facts,  and  acquiesced  in  the  plain- 
tiffs wrongful  purpose,  this  conduct  could 
give  heV  no  additional  rights.  McVeety  ▼. 
St  Paul,  M.  ft  M.  R.  Co.  and  Condran  y. 
Chicago,  M.  &  St  P.  R.  Co.,  ubi  supra." 

This  case  is  annotated  in  6  L.  R.  A.  (N.  S.) 
1146,  and  a  number  of  cases  not  cited  in  the 
opinion  are  mentioned  in  the  note;  and  it 
seems  to  us  to  be  not  only  good  law,  but 
good  morals,  as  well.  It  so  completely  coTers 
the  case  under  consideration,  and  is  so  well 
sui^K>rted  by  the  reasoning  of  the  court  and 
the  authorities  cited,  that  we  are  content  to 
rest  upon  it 

Defendant  In  error  relies  also  upon  the  ar- 
gument that  there  was  no  relation  between 
the  misrepresentation  of  Bondurant  as  to  his 
age  and  the  accident  by  which  he  was  in- 
jured. 

It  is  true  that  his  being  an  infant  in  no 
way  contributed  to  the  accident.  •  It  is  equal- 
ly true  that  in  Fltzmaurice  ▼.  Railroad,  su- 
pra, the  fact  that  4>]alntlff  was  oyer  18  years 
of  age  in  no  wise  contributed  to  the  accident. 
Doubtless  the  accident  would  haye  taken 
place,  whether  Bondurant  had  been  upon  the 
engine  or  not;  but  if  he  had  not  been  upon 
the  engine,  he  would  not  haye  been  injured 
by  the  collision.  The  controlling  question  In 
this  case,  howeyer,  is:  In  what  relation  did 
the  intestate  of  the  defendant  In  error  stand 
to  the  railroad  company  at  the  time  of  the 
Injury,  and  what  duty  did  the  railroad  com- 
pany owe  to  him?  It  is  as  true  of  him  as 
it  was  of  Miss  Fltzmaurice  that  the  only  re- 
lation which  existed  between  him  and  the 
railroad  company  was  induced  by  fraud. 
But  for  his  fraud  and  misrepresentation,  he 
could  neyer  haye  been  upon  the  engine.  He 
was,  therefore,  a  trespasser,  or  at  most  a 
bare  licensee,  to  whom  the  railroad  company 
stood  in  no  contractual  relation  and  owed  no 
other  duty  than  not  to  injure  him  recklessly, 
wantonly,  or  willfully. 

The  law  is  settled  that  it  is  one  of  the  pri- 
mary nonassignable  duties  of  a  corporation, 
with  a  large  number  of  employes  performing 
difficult  and  dangerous  duties,  to  prescribe  and 
promulgate  rules  for  their  goyemment  In 
the  perform n  nee  of  Its  duty  the  Norfolk  ft 
Western  Railway  Company  adopted  a  rule 
prohibiting  the  employment  of  Infants  under 
21  years  of  age  without  the  consent  of  pap- 


enta  or  guardian.  It  is  a  reasonable  and 
salutary  rule,  from  whateyer  point  of  ylew 
it  may  be  considered.  It  shields  and  safe- 
guards the  infant  from  the  consequences  of 
his  inexperience  and  temerity,  and  it  pro- 
motes the  safety  of  the  public  by  securing 
mature  and  ancient  employes  for  the  dis- 
charge of  the  dangerous  and  difficult  duties 
pertaining  to  a  common  carrier  of  passengers 
and  freight  It  would  be  a  hard  measure  of 
justice  to  hold  a  company  respon8lJt)le  on  the 
one  hand  for  failure  to  prescribe  rules,  and 
on  the  other  to  refuse  to  protect  it  from  the 
consequences  of  the  yiolatlon  of  reasonable 
and  proper  rules  adopted  and  promulgated  in 
the  discharge  of  the  duty  Imposed  by  law. 

There  is  neither  ayerment  nor  proof  that 
the  injury  was  inflicted  recklessly,  wantonly, 
or  willfully.  We  are  therefore  of  opinion 
that  it  was  error  to  give  the  instructions 
asked  for  by  defendant  in  error,  and  to  refuse 
to  glye  those  asked  for  by  plaintiff  in  error. 

The  point  Is  made  by  defendant  In  error 
that  there  is  no  proper  assignment  of  errors 
in  the  petition  in  this  case.  As  we  haye 
seen,  instructions  were  asked  for  on  the  part 
of  the  plaintiff  and  defendant  all  of  which 
are  covered  by  plaintiff  in  error's  bills  of 
exceptions,  and,  while  it  is  not  specifically 
stated  in  the  petition  that  the  ruling  of  the 
court  upon  this  point  or  upon  that  Is  assign- 
ed as  error,  the  points  upon  which  reliance 
Is  had  to  secure  a  reversal  are  clearly  stated, 
and  can  leave  no  doubt  as  to  the  questions 
presented  for  our  consideration. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  judgment  of  the  circuit  court  should 
be  reversed,  and  a  new  trial  awarded. 

Reversed. 

aw  Va.  412) 
CHESAPEAKE  ft  O.  RT.  CO.  v.  FORTUNE 
(Supreme  Court  of  Appeals  of  Virginia.     No^ 
21,  1907.    Rehearing  Denied  Jan.  16,  190a) 

1.  CABBiEBs—lNJuans— Persons  Accomfaht- 
ING  Passengebs—Dutt  of  Carbieb. 

Where  plaintiff  went  to  defendant's  station 
to  accompany  Us  wife  and  children,  who  intend- 
ed to  become  passengers  on  defendant's  tndn, 
and  plaintiff  was  injured  by  the  premature  start- 
ing of  the  train  while  he  was  endeavoring  to 
place  his  wife's  baggage  aboard,  plaintiff  was  on 
defendant's  premises  oy  its  implied  invitation, 
and  defendant  was  therefore  bound  to  exercise 
ordinary  care  for  his  safety. 

[Ed.  Note.— For  cases  in  point,  see  CenL  Dig. 
vol.  9,  Carriers,  |   1242.] 

2.  Same— Evidence. 

Plaintiff,  having  been  injured  while  on  a 
carrier's  premises  to  assist  his  wife  and  children 
to  board  a  train,  being  entitled  to  assume  that 
the  carrier  would  stop  a  reasonable  length  of 
time  to  enable  passengers  and  baggage  to  be 
put  aboard,  it  was  not  error  to  permit  him  to 
testify  that  when  he  attempted  to  put  the  baif- 
gage  aboard,  as  the  train  was  standing,  be  be- 
lieved it  would  remain  so  until  his  wife  could 
get  in  the  car  and  until  he  could  get  the  baggage 
on. 

3.  Witnesses— Chabaoteb  EIvidsngb— Admib- 
sibilitt. 

Where  defendant's  cross-examination  of 
plaintiff  was  such  as  to  question  his  truthfulness 
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indirectly,  evidence  to  support  his  reputation  for 
truth  and  yeracity  was  admifislble. 

[Ed.  Note.—For  cases  in  point,  see  Gent.  Dig. 
vol.  60,  Witnesses,  §  1167.] 

4.  Dam AOBS— Personal  Injubies^Bxoessivi- 

NESS. 

Where  plaintiff,  a  man  of  good  health  and 
character,  in  the  prime  of  life,  suffered  the  loss 
of  a  leg  by  defendant's  negligence,  a  verdict  al- 
lowing him  $5,500  was  not  excessive,  under  the 
rule  that  a  verdict  will  not  be  disturbed,  unless 
the  damages  are  so  excessive  as  to  warrant  the 
belief  that  the  jury  must  have  been  influenced  by 
partiality  or  prejudice,  or  misled  by  a  mistaken 
view  of  the  merits  of  the  case. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  15,  Damages,  H  372-395.] . 

5.  TBIAIr-lN8TBUCnON&— RJBQX7»STS— iNSTBirO- 

TiONS  Already  Given. 

Refusal  of  proper  instructions  is  harmless, 
where  the  charge  given  fully  covered  the  case« 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.^46.  Trial,  §§  651-659.] 

Error  to  Circuit  Court,  Alleghany  County. 

Action  by  R.  L.  Fortune  against  the  Chesa- 
peake &  Ohio  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  brings  error. 
Affirmed. 

R.  L.  Parrish,  for  plaintiff  in  error.  Jno. 
T.  Delaney  and  George  A.  Reveroomb,  for  de- 
fendant in  error. 

KEITH,  P.  R.  L.  Fortune  brought  suit  in 
the  circuit  court  of  Alleghany  county  to  re- 
cover damages  for  the  loss  of  his  leg,  occa- 
sioned, as  he  alleges,  by  the  negligent  conduct 
of  the  Chesapeake  &  Ohio  Railway  Company. 
There  was  a  verdict  and  judgment  in  his  fa- 
vor for  $5,500,  to  which  the  railroad  company 
obtained  a  writ  of  error. 

The  first  assignment  of  error  is  that  the 
court  overruled  the  demurrer  to  the  declara- 
tion. 

There  were  five  counts  in  the  declaration, 
which  state  the  plaintifTs  case  in  a  manner 
somewhat  varying  as  to  details ;  but  the  cause 
of  action  is  set  forth  substantially  as  follows: 
That  Fortune  accompanied  his  wife  and  two 
small  children,  aged,  respectively,  two  and 
four  years,  to  "Mallow,"  a  station  on  the 
Chesapeake  &  Ohio  Railway,  his  wife  and 
children  intending  to  take  train  No.  14 ;  that 
the  station  is  what  is  known  as  a  flag  sta- 
tion, at  which  there  is  no  depot,  ticket  office, 
baggage  office,  platform,  portable  step,  or  any 
other  means  or  appliance  to  facilitate  ingress 
and  egress  to  and  from  the  trains  that  stop  at 
that  station ;  that  the  train  stopped  at  a  point 
where  the  public  road  crosses  the  railroad 
track,  so  that  a  passenger  could  step  from 
the  road  upon  the  steps  leading  to  the  plat- 
form of  the  coach  appropriated  to  colored 
people,  or  upon  that  appropriated  to  white 
passengers,  which  was  the  last  coach  in  the 
train;  that  after  his  wife  and  two  children 
had  been  assisted  to  the  platform  of  the  coach 
for  colored  people  they  passed  across  the  plat- 
form to  the  rear  coach,  in  which  they  were 
to  be  accommodated,  and  defendant  in  error, 
who  had  in  his  charge  a  valise  or  telescope 
belonging  to  his  wife,  and  while  the  train  was 


fltiU  at  rest,  undertook  to  put  the  yallBe  er 
telescope  upon  the  platform,  so  tha^.  his  wife 
could  take  it  with  her;  but  while  so  engaged, 
and  in  a  position  perfectly  open  and  obviorus 
to  the  train  cr^w,  the  train  was  put  in  motion, 
he  was  carried  along  with  it,  and  received  the 
injury  for  which  he  sues. 

The  theory  of  defendant  in  error  (plaintiff 
in  the  court  below)  is  that,  having  accom- 
panied his  wife  and  children*  who  intoided 
to  become  passengers  on  the  Qiesapeake  & 
Ohio  Railway,  to  the  station,  he  was  ttieie 
by  invitation,  and  that  it  was  the  duty  of 
the  railroad  company  to  use  reasonable  and 
ordinary  care  not  to  do  him  an  injniy. 

The  theory  of  plaintiff  in  error  is  that 
Fortune  was  at  most  a  mere  licensee,  to  whom 
the  railroad  company  owed  no  duty,  exc^t 
that  it  should  not  injure  him  willfully  or 
recklessly. 

We  are  of  opinion  that  the  position  of 
plaintiff  in  error  cannot  be  maintained.  We 
think  it  plain  that  one  who  accompanies  liis 
wife  and  small  children  to  a  station  where 
they  expect  to  take  a  train  and  become. pas- 
sengers is  there  by  the  implied  invitation  of 
the  railroad  company;  that  it  is  the  duty  of 
a  person  upon  the  premises  of  a  railroad  com- 
pany for  such  a  purpose  to  exercise  reason- 
able precaution  for  his  own  safety,  and  pro- 
ceed with  reasonable  diligence  to  discharge 
the  duty  in  which  he  Is  engaged;  and  that 
while  upon  the  premises  under  such  condi- 
tions, it  is  the  duty  of  the  railroad  oonapany 
to  exercise  ordinary  care  for  his  safety  and 
protection.  This  proposition  seems  to  us  too 
plain  to  need  either  argument  to  enforce  It  or 
authority  to  maintain  it  . 

Without  discussing  the  numerous  cases  cit- 
ed, we  shall  content  ourselves  with  an  extract 
from  5  Am.  &  Eng.  Enc  of  lAyr  (2d  Ed.)  518: 
•'Persons  going  upon  a  carrier's  premises,  or 
entering  a  carrier's  vehicle,  to  assist  a  pas^i- 
ger,  to  greet  an  arriving  passenger,  or  to  take 
leave  of  a  departing  passenger,  cannot  be 
deemed  passengers  themselves.  Nor  are  they 
trespassers,  properly  speaking.  They  should 
be  considered  rather  in  the  light  of  licensees, 
to  whom  the  carrier  owes  certain  duties." 

And  in  Fetter  on  Carriers  of  Passengers, 
I  237,  It  is  said:  "One  who  escorts  a  passen- 
ger to  a  station  or  to  a  seat  In  a  train  Is  not 
a  mere  trespasser,  to  whom  the  company  owes 
no  duty  except  to  abstain  from  willfnl  in- 
juries ;  nor,  on  the  other  hand,  is  he  a  pass^i- 
ger  towards  whom  the  company  is  bound  to 
the  exercise  of  the  highest  degree  of  care  and 
skill ;  but  he  is  on  the  company's  premises  on 
its  implied  invitation,  and  it  is  bound  to 
exercise  ordinary  care  for  his  safety." 

The  second  error  assigned  is  to  the  ac- 
tion of  the  trial  court  in  permitting  the  at- 
torney for  defendant  in  error  to  ask  the  fol- 
lowing question:  "When  you  attempted  to 
put  the  baggage  on  the  train  was  standing 
still.  Did  you  believe  the  train  would  re- 
main standing  still  until  your  wife  could  get 
in  the  car  where  she  tiad  to  go,  and  until 
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yon  2ojM  get  fhe  baggage  on?  A.  That  Is 
what  I  expected." 

The  objection  taken  to  this  rnling  is  that 
Fortune  showed  by  his  own  testimony  that 
he  had  never  been  to  Mallow  Station  but 
once  before,  that  he  was  unfamiliar  with  the 
surroundings,  and  he  did  not  know  what  time 
trains  usually  stopped  at  Mallow,  and  had  no 
right  to  presume  that  they  would  stop  any 
given  length  of  time.  All  of  which  is,  per- 
haps, true;  bat  it  still  remains  that  it  was 
the  duty  of  the  company  to  stop  a  reasonable 
length  of  time  to  enable  passengers  and  bag» 
gage  to  be  put  upon  the  train,  and  Fortune 
had  a  right  to  suppose  that  the  railroad  com- 
pany would  disdiarge  that  duty. 

The  third  assignment  of  error  is  to  the  ac- 
ticm  of  the  court  in  admitting  character  evi- 
dence as  to  R.  li.  Fortune's  general  reputa- 
tion for  truth  and  veracity,  when  his  reputa- 
tion for  truth  and  veracity  had  not  been  as- 
sailed, and  the  proof  of  such  reputation  by 
per8(»is  who  were  not  sufficiently  acquainted 
therewith. 

The  examination  of  Fortune  was  such  as 
to  bring  the  case  within  the  influence  of 
George  v.  Pilcher,  28  Grat.  299,  26  Am.  Rep. 
860,  where  this  court  said:  "Whenever  the 
character  of  a  wiitness  for  truth  is  attacked, 
either  by  direct  evidence  of  want  of  truth, 
or  by  cross-examination,  or  by  proof  of  con- 
tradictory statements  in  regard  to  material 
facts,  or  by  disproving  by  other  witnesses 
material  facts  stated  .by  him,  or,  In  general, 
whenever  his  character  for  truth  is  impeach- 
ed in  any  way  known  to  the  law,  the  party 
calling  him  may  sustain  him  by  evidence 
of  his  general  reputation  for  truth.*' 

The  fourth  assignment  of  error  is  that  the 
verdict  is  excessive  and  that  it  is  contrary 
to  the  law  and  the  evidence. 

Fortune  was  a  man  of  good  character,  good 
health,  in  the  prime  of  life,  and  he  suffered 
the  loss  of  a  leg.  This  court  has  said  in  nu- 
merous cases  that,  there  being  no  exact 
standard  by  which  it  is  possible  to  ascertain 
In  money  the  value  of  the  various  elements 
of  damage  proper  for  the  consideration  of  a 
Jury  in  such  a  case,  this  court  would  not 
disturb  the  finding  of  a  jury,  unless  the 
damages  were  so  excessive  as  to  furnish 
evidence  of  partiality  or  prejudice,  or  some 
corrupt  motive,  on  the  part  of  the  jury. 

We  shall  refer  only  to  one  case.  In  Farish 
ft  Co.  V.  Reigle,  11  Grat.  697,  62  Am.  Dec. 
666,  there  was  a  verdict  and  judgment  fbr 
the  plaintiff  for  $9,00a  In  that  case  the 
plaintiff  was  injured  by^  the  overturning  of 
a  stagecoach.  His  head  was  severely  cut, 
and  one  of  his  legs  was  broken  above  the 
ankle,  and  at  the  time  of  the  trial,  which 
occurred  about  one  year  after  the  accident, 
his  leg  was  not  entirely  healed  and  was 
shortened,  the  ankle  joint  was  swollen,  and 
stiff,  and  he  was  obliged  to  use  crutches. 
The  attending  physician  expressed  the  opin- 
ion that  he  would  be  a  cripple  for  life.  The 
court  held  that  the  verdict  in  such  a  case 


could  not  be  disturbed,  unless  the  damages 
allowed  were  so  excessive  as  to  warrant  the 
belief  that  the  jury  must  have  been  influence 
ed  by  partiality  or  prejudice,  or  misled  by 
some  mistaken  view  of  the  merits  of  the 
case. 

The  fifth  assignment  of  error  Is  to  the 
giving  of  instructions  asked  for  by  the  plain- 
tiff, and  the  refusal  to  give  instructions  Nos. 
2  and  3,  asked  for  by  the  defendant. 

Without  going  into  a  particular  discussion 
of  the  instructions,  we  are  of  opinion  that 
there  is  no  error  in  the  instructions  given; 
that  they  fully  covered  the  case,  and  were 
sufficient  to  enable  the  jury  correctly  to  ap- 
ply the  evidence;  and  that,  even  though  de- 
fendant's instructions  were  in  themselves 
free  ftom  objection  (about  which  we  express 
no  opinion),  the  refusal  to  give  them  was, 
under  such  circumstances,  harmless  error. 

With  respect  to  the  evidence,  we  find  that 
it  was  ample  to  suport  the  averments  of  the 
declaration;  and  upon  the  whole  case  we  are 
of  opinion  that  there  was  no  error  to  the 
prejudice  of  the  plaintiff  in  error,  and  the 
judgment  is  affirmed. 

Affirmed. 


(107  Vo.  895) 
WOODSON  V.  COMMONWEALTH. 
(Supreme  Court  of  Appeals  of  Virginia.    Jan. 
16.  1908.) 

1.  Rapb— Assault  with  Intent  to  Rapb— 
Elements. 

A  charge  of  assault  with  intent  to  rape 
can  only  be  established  by  proof  of  force  or  at- 
tempted force,  coupled  with  an  attempt  to  h^ve 
sexual  intercourse  with  prosecutrix  against  her 
will  and  notwithstanding  her  resistance. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Rape,  H  15-19.] 

2.  Sai»— Evidence. 

On  a  trial  for  assault  with  intent  to  rape, 
prosecutrix  testified  that  before  darlc,  when  re- 
turning home,  she  met  accused,  who  stood  in 
the  path  with  a  shotgun  and,  diseoised  by  hav- 
ing his  face  blaclcened,  seized  her  and  said, 
'*HoId  on,  I  want  some;"  that  she  ran  to  a 
neighbor,  and  told  him:  and  that  the  neighbor 
went  to  look  for  accused  and  could  not  find  him. 
Held  to  justify  a  conviction  for  aggravated  as- 
sault, but  not  for  assault  with  intent  to  rape. 

[Bid.  Note.~For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Rape,  §S  78-82.] 

3.  Cbiminal  liAw  — Pboof  of  Guilt  — Evi- 
dence. 

The  guilt  of  accused  cannot  be  inferred  be- 
cause the  facts  are  consistent  with  his  guilt, 
bnt  they  must  be  Inconsistent  with  innocence. 

[Ed.  Note.— For  cases  in  noint,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  |  1»51.] 

Whittle,  J.,  dissenting. 

Error  to  Circuit  Conrt,  Bndclngham  County. 

John  W.  Woodson  was  convicted  of  as- 
sault with  Intent  to  rape,  aiid  he  brings  error. 
Reversed,  and  new  trial  awarded. 

Moon  &  Moss,  for  plaintifT  in  error.  The 
Attorney  General  and  Sands  Gayle,  for  the 
State. 

HARRISON,  J.  The  Indictment  In  this 
case  charges  the  accused  with  an  attempt 
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to  oommlt  rape  upoa  a  certain  female.  In 
wath  cases  force  is  an  essential  element  of 
the  crime.  To  sustain  the  charge  of  an  at- 
tempt to  commit  rape,  there  must  be  evidence 
of  forces  or  of  an  intention  on  the  part  of 
the  ofTender  to  nse  forces  In  the  perpetra- 
tion of  the  heinous  offense,  if,  it  should  be- 
come necessary  to  overcome  the  will  of  his 
victim.  The  crime  of  assault  with  intent 
to  rape  can  only  be  established  by  proof  of 
force  or  attempted  force,  coupled  with  an  at- 
tempt to  gratify  the  lustful  desire,  against 
the  consent  of  the  female,  notwithstanding  re- 
sistance on  her  part  Hairston  v.  Ck>m.,  97 
Va.  754,  82  S.  B.  797;  Cunningham  v.  Com., 
88  Va.  87, 13  S.  B.  909 ;  Christian  v.  Common- 
wealth, 28  Grat  954;  Jones  v.  State,  90  Ala. 
028,  8  South.  383,  24  Am.  St  Rep.  850;  Dor- 
sey  T.  State,  108  Ga.  477,  84  S.  B.  136 ;  State 
V.  Massey,  86  N.  C.  658,  41  Am.  Rep.  478; 
Green  v.  State,  67  Miss.  356,  7  South.  826. 

In  the  case  at  bar  the  testimony  of  the 
prosecutrix  is  the  only  evidence  showing  the 
facts  and  circumstances  attending  the  occur- 
rence. She  says  that  before  dark  on  the  9th 
of  January,  1907,  she  went  to  the  spring, 
about  one-fourth  of  a  mile  from  her  home, 
to  get  a  bucket  of  water ;  that  when  return- 
ing the  accused  was  standing  in  the  path, 
with  a  double-barrel  shotgun  and  his  face 
blackened,  though  she  could  see  the  natural 
color  of  his  neck  and  hands ;  that  he  followed 
her  along  the  path,  and  when  she  had  gotten 
about  half  way  home  he  came  up  to  her 
and  seized  her  arm  and  said,  "Hold  on,  I 
want  some  ;*'  that  she  screamed,  and  ran  to  a 
neighbor's  house,  who  lived  about  200  yards 
from  her  home,  and  told  him  of  the  occur- 
rence; and  that  this  neighbor  went  down 
there  with  his  gun  but  could  find  no  one. 

This  evidence  shows  that  the  conduct  of 
the  accused  was  shockingly  indecent  and  in- 
sulting, and,  if  believed  by  the  jury,  subjected 
him  to  a  conviction  for  an  aggravated  as- 
sault ;  but  the  court  is  of  opinion  that  it  falls 
short  of  showing  a  felonious  intent  How- 
ever reprehensible  his  conduct,  we  are  con- 
strained to  say  that  the  testimony  fails  to 
show  any  attempt  on  the  part  of  the  defend- 
ant to  employ  any  force  whatever  in  the  ac- 
complishment of  his  purpose,  whatever  that 
may  have  been.  There  was  no  attempt  to  use 
force;  no  threat;  only  solicitation.  The  ab- 
sence of  all  violence,  and  of  evidence  of  any 
intention  to  use  force.  If  necessary,  to  over- 
come the  will  of  the  prosecutrix,  the  time,  and 
the  place,  invest  the  charge  with  improbabil- 
ity, ^he  evidence  is  consistent  with  a  desire 
on  the  part  of  the  offender  to  have  sexual 
intercourse  with  the  prosecutrix ;  but  there  is 
no  evidence  of  an  intention  to  use  force,  if 
necessary,  to  gratify  his  desire-— only  per- 
suasion. 

''The  guilt  of  a  party  Is  not  to  be  inferred 
because  the  facts  are  consistent  with  his  guilt, 
but  they  must  be  inconsistent  with  his  inno- 
cence.**    Halrston's  Case,  supra. 


This  conclUBlOQ  makes  It  unneceesaiy  Id 
consider  other  assignments  of  error. 

We  are  of  opinion  that  the  drcoit  court 
erred  in  refusing  to  grant  the  plaintiff  In  er- 
ror a  new  trial,  for  which  error  its  Judgment 
must  be  reversed,  the  verdict  of  the  Jury 
set  aside,  and  a  new  trial  awarded. 

Reversed. 

WHITTLB,  J.  (dissentlnid.  I  cannot  eonr 
cur  in  the  opinion  of  the  court  in  tills  case 
that  the  evidence  for  the  commonwealth  la 
insufficient  to  establish  the  corpus  delicti,  the 
attempted  rape  charged  in  the  indictment 

The  testimony  of  Mrs.  Dunkum  (a  young 
married  woman)  bearing  upon  the  essential 
fact  of  the  attempted  commission  of  the 
crime,  which  in  many  of  its  features  Is  cor- 
roborated by  other  testimony,  is  certified  as 
follows:  '*0n  January  9,  1907,  she  went  to 
the  spring  about  one-fourth  of  a  mile  from 
her  home  to  get  a  bucket  of  water.  She  dip- 
ped out  the  water  and  started  home.  The 
accused  •  •  •  was  standing  in  the  E>ath 
and  asked  her,  'Who  lives  up  there?*  She  re- 
plied, 'Elijah  Dunkum.'  The  accused  had  a 
double-barrel  shotgun  and  his  face  blackened ; 
but  she  could  see  the  natural  color  of  his 
face  and  hands.  She  started  on  home  with 
the  water,  and  the  accused  followed  her  along 
the  path.  When  she  had  gotten  about  half 
way  home,  he  said  something  which  she  did 
not  hear  sufficiently  to  know  wliat  it  was. 
The  accused  then  came  up  to  her,  and  seized 
her  left  arm,  and  said,  'Hold  on,*"  accom- 
panying that  action  and  language  with  the 
declaration  of  his  lustful  desire.  Whereupon 
she  screamed  and  ran  to  the  house  of  a  neigh- 
bor, who  lived  about  200  yards  distant  from 
her  home,  and  In  an  agitated  and  excited 
manner  told  him  what  had  occurred.  The 
neighbor,  armed  with  a  gun,  repaired  ta  the 
scene  of  the  crime;  but  the  accused  had  dis- 
appeared 

These  facts,  together  with  the  reasonable 
inferences  which  the  jury  were  justified  in 
drawing  from  them,  in  my  opinion,  maintain 
the  following  propositions:  Tiiat  the  accused 
(a  young  negro  man),  armed  with  a  double- 
barrel  shotgun,  disguised  himself  to  prevent 
identification,  and  beset  the  path,  along  which 
Mrs.  Dunkum  was  returning  from  the  q^krlns 
to  her  home,  for  the  purpose  of  intercepting 
her  and  of  having  carnal  knowledge  of  her 
person  against  her  will;  that  he  pursued  her 
along  the  pathway  with  that  design;  that 
he  made  known  his  lecherous  desire,  com- 
manded her  to  sto]^  in  order  that  he  might 
accomplish  his  purpose,  and  attempted  to 
enforce  the  demand  by  laying  hold  of  her 
person;  and  that  he  was  deterred  by  her 
screams  alone  from  the  consummation  of  the 
offense. 

It  must  be  observed  that  the  language  of 
the  accused  did  not  Import  an  indecent  pro- 
posal, but  conveyed  a  distinct  demand,  ac- 
companied by  a  coercive  act  conducing  to  its 
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fulfillment,  and  that  the  resistance  and  out- 
cries of  his  Intended  victim  frightened  him 
off  and  prevented  Its  consimimation.  If  the 
foregoing  are  warrantable  deductions  from 
the  facts  proved«'lt  can  hardly  be  said  that 
they  fall  short  of  proving  the  corpus  delicti. 

In  this  class  of  cases,  the  authorities  are 
agreed  that  each  case  must  be  governed  by 
the  attendant  circumstances,  "among  which 
(as  was  said  in  Christian's  Case,  28  Grat 
954)  the  character  and  condition  of  the  par- 
ties may  have  an  Important  bearing.  Acts 
of  the  accused,  which  would  be  ample  to 
show  and  produce  conviction  on  the  mind 
that  it  was  the  wid^ed  attempt  and  purpose 
to  commit  this  infamous  crime,  if  done  in 
reference  to  a  female  of  good  and  virtuous 
character,  would  be  wholly  Insufficient  to 
establish  guilt  if  they  were  acts  done  to  a 
female  of  dissolute  character  or  easy  virtue." 
The  facts  of  that  case  were  that  the  accused 
and  the  prosecutrix,  both  of  whom  were  ne- 
groes, had  attended  an  exhibition  together 
in  the  night;  that  she  was  a  base  woman, 
the  mother  of  two  bastard  children;  that 
there  was  no  attempt  on  his  part  to  ravish 
her,  the  court  characterizing  his  conduct  to- 
ward the  woman  as  "rough  wooing"  mere- 
ly, and  emphasizing  the  circumstance  that 
there  was  no  outcry  on  her  part. 

So,  also,  in  the  latest  pronoimcement  of 
this  court  on  the  subject  (Halrston's  Case, 
97  Va.  754,  32  S.  B.  797),  though  the  convic- 
tion was  not  sustained,  the  reasoning  of 
Judge  Riely  conclusively  shows  that  all  the 
elements  of  the  offense  are  present  in  the 
case  in  judgment  The  learned  judge  re- 
marks: "To  sustain  the  charge  of  an  attempt 
to  commit  rape  there  must  be  evidence  of 
force,  or  of  an  intention  on  the  part  of  the 
offender  to  use  force,  in  the  perpetration  of 
the  heinous  offense,  if  it  should  become  neces- 
sary to  overcome  the  will  of  his  victim." 
At  page  757  of  97  Va.,  page  797  of  32  S. 
E.,  In  summing  up  the  circumstances  of  that 
case,  it  is  said:  "There  was  no  attempt  to 
use  force;  no  threat;  only  solicitation.  The 
absence  of  all  violence,  .and  of  evidence  of 
any  intention  to  use  force,  if  necessary  to 
overcome  the  will  of  the  prosecutrix,  the  time 
and  the  place,  and  all  the  surrounding  cir- 
cumstances, invest  the  charge  with  very 
great  improbability." 

The  converse  of  the  preceding  enumeration 
of  circumstances  plainly  appears  from  this 
record. 

In  conclusion,  I  desire  to  remark  that,  in 
estimating  the  significance  of  those  circum- 
stances, we  must  not  close  our  eyes  to  the 
existence  of  a  "Black  Peril,"  which  rests  like 
a  pall  over  the  land,  and  constitutes  an  ever- 
present  menace  to  the  safety  of  the  white 
women  of  the  South.  Confronted  by  this 
horrible  condition,  which  is  known  to  all  men 
and  deplored  by  the  right-thinking  element 
of  both  races,  we  cannot,  I  submit,  upon  the 
cogent  evidence  before  us,  afford  to  set  aside 
the  verdict  of  the  Jury  and  establish  a  prece- 


dent,  the  dual  tendency  of  which,  in  my  judg- 
ment, will  be  to  increase  crime  and  to  encour- 
age resort  to  mob  violence. 


(107  Va.  685) 
NEWPORT  NEWS  LIGHT  ft  WATER  CO. 
V.  PENINSULA  PURE  WATER  00. 
(No.  1.) 

(Supreme  Coort  of  Appeals  of  Virginia.    Jan. 
16,  1908.) 

Watebs  — Watkb  Companies  —  Regulatiozi 
— <:;obfobation  commission— jubisdiction. 
Acte  1902-04,  p.  974,  c.  609,  subc.  2,  |  19 
[0)de  1904,  I  1294b,  cl.  19],  authorizing  any 
I>erson  a^;grieved  by  anything  done  by  an^  pub- 
lic service  con^ration  doing  business  m  the 
state  to  complain  before  the  State  O)rporation 
Commifision,  sitting  as  a  court  of  record,  etc, 
when  considered  in  connection  with  Acts  1902- 


in  all  matters  pertaining  to  public  control,  the 
commission  shall  have  the  powers  of  a  court  of 
record,  with  authority  to  require  all  corporations 
doing  business  in  the  state  to  perform  any  public 
duty,  etc.,  gives  to  the  commission  authority 
over  corporations  in  the  discharge  of  their  pub- 
lic duties,  and  does  not  confer  jurisdiction  to 
determine  cases  against  such  corporations  in 
which  the  matter  in  controversy  relates  prima- 
rily to  injuries  to  private  property  rights,  and 
only  affects  the  public  incidentally,  and  the  com- 
mission has  no  jurisdiction  of  a  controversy  be- 
tween public  service  corporations  engaged  in 
supplying  water  to  towns,  resulting  from  one  of 
them  occupying  with  a  system  of  water  mains 
the  same  streets  occupied  by  the  other. 

Appeal  from  State  (Corporation  Commis- 
sion. 

Suit  by  the  Newport  News  Light  &  Water 
Company  against  the  Peninsula  Pare  Water 
Company,  brought  before  the  State  Corpora- 
tion Commission.  From  a  decree  denying  re- 
lief, complainant  appeals    Affirmed. 

R.  G.  Bickford  and  Batchelor  St  Phillips, 
for  appellant    S.  G.  Gumming,  for  appellee. 

BUCHANAN,  J.  The  only  question  hivolv- 
ed  in  this  case  is  whether  or  not  the  State 
Corporation  Commission  has  jurisdiction  to 
enjoin  and  restrain  the  appellee  from  doing 
the  acts  complained  of  by  the  appellant  in  its 
petition  for  an  injunction. 

Both  appellant  and  appellee  are  public  serv- 
ice corporations,  engaged  in  the  business  of 
supplying  water  to  the  towns  of  Hampton 
and  Phce'bus,  among  other  places.  The  alleg- 
ed wrongful  acts  sought  to  be  enjoined  are: 

(1)  That  appellee,  without  authority,  and 
in  violation  of  the  statute  law  of  the  state 
relating  to  corporations,  is  proceeding  to  oc- 
cupy with  a  system  of  water  mains  and  pipes 
the  same  streets  already  occupied  by  the  sip- 
pellant  In  the  said  towns. 

(2)  That  the  appellee  has  laid  and  is  pro- 
ceeding to  lay  its  pipes  at  a  less  distance 
from  the  outside  of  the  pipes  of  the  appel- 
lant, when  paralleling  and  crossing  the  same, 
than  is  permitted  by  section  2,  subc.  9,  of  the 
act  concerning  public  service  corporations  ap- 
proved January  18,  1904,  Acts  1902-04,  pp. 
968,  1004,  c.  609  [Code  1904»  |  12941.  d.  2]. 
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(3)  That  the  appollee  has  violated  section 
8,  subc.  2,  of  the  same  act  (Acts  1902-04,  p. 
970,  c.  009  [CJode  1904,  {  1294b,  d.  8]),  which 
requires  that  one  public  service  corporation, 
before  crossing  with  Its  works  the  vforka  of 
another  such  corporation,  sihall  give  notice  of 
its  purpose  accompanied  by  plans  and  sped- 
flcations^  by  failing  to  give  such  notice. 

(4)  That  the  appellee  has  violated  section 
17,  subc.  2,  of  the  same  act,  which  requires 
that  public  service  corporations  shall  conform 
to  the  "Act  concerning  corporations,"  which 
went  into  effect  May  21,  1903,  In  this:  that 
it  has  failed  to  proceed  under  section  6,  suba 
3,  of  the  last-named  act  (Laws  1902-X)4,  p.  457, 
c.  270  [CJode  1904^  |  1105c  cL  6])  to  have  its 
charter  amended  so  as  to  acquire  the  right  of 
eminent  domain;  and  that,  having  no  such 
power,  it  has  no  right  to  cross  the  pipe  line 
of  the  appellant  without  Its  consent. 

(5)  That  by  virtue  of  those  alleged  wrong- 
ful acts,  the  improper  and  careless  manner  in 
which  the  appellee  is  doing  the  work  com- 
plained of,  and  the  Insolvency  of  that  com- 
pany, the  appellant  will  suffer  Irreparable  in- 
jury unless  the  appellee  is  restrained  from 
doing  the  acts  complained  of. 

The  Corporation  Commission  declined  to 
grant  the  injunction,  being  of  opinion  that 
it  had  no  jurisdiction  to  grant  the  relief  pray- 
ed for  upon  the  case  made. 

Section  19,  subc.  2,  of  the  act  concerning 
public  corporations  (Code  1904,  |  1294b,  d. 
19),  is  relied  on  by  appellant  as  giving  the 
commission  jurisdiction.  That  clause  is  as 
follows :  "Any  i)erson  or  corporation  aggriev- 
ed by  anything  done  or  om'ltted  in  violation 
of  the  provisions  of  this  act,  by  any  public 
service  corporation  chartered  or  doing  busi- 
ness in  .this  state,  shall  have  the  right  to 
make  complaint  of  the  grievance  and  seek 
relief  against  such  public  service  corporation 
before  the  State  Ck)rporation  Ck>mmi8sion,  sit- 
ting as  a  court  of  record.  If  the  grievance 
complained  of  be  established,  the  State  Ck>r- 
poration  Ck>mmission,  sitting  as  a  court  of  rec- 
ord, shall  have  jurisdiction,  by  injunction,  to 
restrain  such  public  service  corporation  from 
continuing  the  same,  and  to  enjoin  obedience 
to  the  requirements  of  this  act,  and  the  said 
commission,  sitting  as  a  court  of  record,  shall 
also  have  jurisdiction,  by  mandamus,  to  com- 
pel any  public  service  corporation  to  observe 
and  perform  any  public  dnty  imposed  upon 
public  service  corporations  by  the  laws  of 
this  commonwealth,  subject  as  to  any  matter 
arising  under  this  section  to  the  right  of  ap- 
peal to  the  Supreme  Court  of  Appeals  by  ei- 
ther party  as  of  right  in  the  mode  prescribed 
•by  law,  but  nothing  in  this  section  shall  be 
construed  to  confer  any  power  upon  the  State 
Corporation  Commission  which  is  forbidden 
to  the  courts  by  section  twelve  of  chapter 
four  of  this  Act" 

The  provision  quoted  is  broad  enough, 
standing  alone,  to  give  the  commission  juris- 
diction to  grant  relief  for  any  violation  of  any 
of  the  provlsiona  of  the  "Act  concerning  pub* 


lie  service  corporations'*  by  any  sacb  corpora- 
tion chartered  or  doing  business  in  the  state; 
but  when  read,  as  it  must  be,  in  connection 
with  the  constitutional  and  statutory  pro- 
visions defining  the  powers  and  duties  of  the 
Corporation  Commission  (Const  art  12,  | 
166,  pars,  "a,"  "b,"  "c"  [Code  1904,  pp.  cdl- 
ccllii];  Act  of  Assembly  approved  April  15, 
1903  [Acts  1902-04,  p.  141,  c.  147,  §  16;  Code 
1904,  8  1313a,  cl.  16]),  we  do  not  think  that 
the  commission  erred  in  holding  that  it  did 
not  have  jurisdiction  to  grant  the  relief  pray- 
ed tor  in  this  case. 

The  constitutional  provision  defining  the 
powers  and  dutlies  of  the  commission,  and  the 
act  Of  April  15,  1903,  enacted  to  put  into  ef- 
fective operation  the  provisions  of  the  Con- 
stitution, were  intended,  as  we  understand 
them,  to  give  power  and  authority  to  the  com- 
mission over  corporations  chartered  or  doing 
business  In  this  state  in  the  performance  and 
discharge  of  their  public  dutleSi^  and  were  not 
intended  to  confer  upon  the  commission  juris- 
diction to  hear  and  determine  cases  against 
such  corporations  in  which  the  matters  in 
controversy  relate  primarily  to  injuries  to 
private  property  rights  and  only  -affect  the 
public  incidentally. 

By  section  156c  of  the  Constitution,  it  is 
provided  that  "in  all  matters  pertaining  to 
the  public  visitation,  regulation  or  control  of 
corporations,  and  within  the  jurisdiction  of 
the  commission,  it  shall  have  tfie  powers  and 
authority  of  a  court  of  record,  ♦  ♦  •" 
and  by  section  16  of  the  act  of  April  15,  1903. 
it  is  provided  that  "the  commission  shall 
have  power  and  authority  to  require,  by  its 
rules,  regulations  and  requirements,  all  cor- 
porations chartered  under  the  laws  of  this 
state  and  all  foreign  corporations  doing  busi- 
ness in  this  state,  to  perform  and  discharge 
any  public  duty  or  requirement  Imposed  upon 
such  corporations  by  the  Constitution  or  by 
law,  and  *  •  •  the  commission  may  en- 
force against  any  such  corporation,  by  Its 
judgments  and  processes,  any  fine  or  i)enalty 
imposed  by  law  for  the  failure  of  any  such 
corporation  to  perform  any  public  duty  re- 
quired of  it,  or  to  bomply  with  any  require- 
ment of  law  or  any  lawful  regulation  of  the 
commission  in  reference  to  the  same.'* 

The  acts  of  the  appellee  sought  to  be  en- 
joined affect  primarily  the  property  rights 
of  the  appellant,  and  only  incidentally  affect 
the  public  If  the  construction  contended  tor 
by  the  appellant  be  placed  upon  section  19, 
subc.  2,  of  the  act  conoemlng  public  corpora- 
tions, viz.,  that  the  Corporation  CommiS8i<HL 
has  Jurisdiction  to  grant  an  Injunction  for 
any  and  every  violation  of  any  of  the  pro- 
visions of  that  act,  then  it  will  have  Jurisdic- 
tion over  a  great  number  and  variety  of  con- 
troversies in  which  the  public  has  no  in- 
terest, or,  if  any,  only  incidentally,  such  as 
every  failure  of  such  corporations  to  make 
compensation  to  any  person  damaged  by  its 
use  of  the  streets  or  alleys  of  any  city  ot 
town  (as  provided  by  section  1«  euba  2»  of 
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the  act),  or,  where  Iti  works  pass  through  the 
land  of  another,  for  failing  to  provide  suit- 
able wagon  ways  across  the  same  (as  provid- 
ed by  section  2  of  the  same  chapter)  or 
where  a  telephone  or  telegraph  company  is 
stringing  its  wires  across  the  property  or 
pr^nises  of  any  person  without  first  having 
obtained  his  comsent  (as  provided  by  section 
1,  suba  8,  of  the  act),  or  where  it  fails  to 
make  compensation  to  any  person  damaged 
in  his  property  along  the  line  of  a  public  road 
or  street  before  using  or  occupying  the  same 
with  its  works  (as  required  by  section  6  of 
the  same  chapter). 

A  construction  which  would  clothe  the 
Ck>rporation  Commission  (a  body  created,  as 
it  manifestly  was,  to  procure  from  public 
service  corporations  better  service  for  the  pub- 
lic, and  to  that  end  having  the  powers  and 
authority  of  a  court  of  record),  with  Juris- 
diction over  such  a  class  of  cases — over  mat- 
ters in  which  the  public  has  no  interest,  or  is 
only  interested  Incidentally— ought  not  to  be 
given,  unless  it  be  clear  that  the  Legislature 
so  intended.  Such  an  intention  not  being 
clearly  manifest,  when  all  the  constitutional 
and  statutory  provisions  on  the  subject  are 
considered,  we  are  of  opinion  that  the  Goc- 
poration  Ck)nunisslon  had  no  Jurisdiction  of 
the  case  made,  and  that  its  order  must  be  af- 
firmed. 

Affirmed. 

(107  Va.  700) 

NEWPORT  NEWS  LIGHT  &  WATER  CO. 

V.  PENINSULA  PURE  WATER  CO. 

(No.  2.) 

(Supreme  Ck>art  of  Appeals  of  Virginia.     Jan. 
xQf  1908.) 

Appeal  from  State  Corporation  Commission. 

Suit  by  the  Newport  News  Light  &  Water 
Company  against  the  Peninsula  Pure  Water 
Company,  brought  before  the  State  Corpora- 
tion Commission.  From  a  decree  denying  re- 
lief, complainant  appeals.    Affirmed. 

R.  O.  Bidcford  and  Batchelor  &  Phillips, 
for  appellant.    8.  G.  Gumming,  for  appellee. 

BUCHANAN,  J.  This  case  was  argued 
with  the  case  of  Newport  News  Light  &  Wa- 
ter 0>.  V.  Peninsula  Pure  Water  Co.  (No.  1) 
69  S.  E.  1099.  As  the  question  involved  In 
both  cases  is  the  same,  the  order  appealed 
from  in  this  case  is  affirmed,  for  the  reasons 
stated  in  the  opinion  of  the  court  in  the  other 
cause  and  this  day  filed. 

Affirmed. 


(107  Va.  901) 

WHITE  V.  OOMMONWEAI/TH. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 
16,  1907.) 

1.  Indiotmewt  and  Information— Language 
OP  Statute. 

On  a  prosecution  for  unlawfallv  selling 
liquor  in  the  county  of  Mathews,  contrary  to 
Acts  I9ai-<X2,   p^   70S,  c.  653,  an  indictment 


charging  the  offense  in  the  terms  of  the  statute 
was  somcient. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  27,  Indictment  and  Information,  §8  289- 
294.] 

2.   INTOZIOATINO    LXQUOBB— InDIOTMBNT— SUV- 
FIOIENOT.. 

.  On  a  prosecntion  nnder  Acts  1901-02,  p. 
765^  a  65S,  being  an  act  to  suppress  the  unlaw- 
ful sale  of  liquor  in  Mathews  county,  the  in- 
dictment was  not  insufficient  because  It  did  not 
state  the  place  within  the  county  at  which  the 
sale  was  made. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
YoL  29,  Intoxicating  Liquors,  |  227.] 

8.  Cbiminai.  Law  —  TsxAXi— Evidence— Elec- 
tion. 

Where  the  Indictment  charged  defendant 
with  unlawfully  selling  liquor  within  the  two 
yearsi  last  past  in  Mathews  county,  contrary  to 
Acts  1901-02,  p.  765,  c.  653,  it  was  not  error 
to  refuse  to  compel  the  state  to  elect  on  what 
day  within  the  two  years  the  offense  was  com- 
mitted. 

4.  Intoxicating  Liquors  —  Pbosecutions— 
Evidence. 

Acts  1901-02,  p.  765,  c.  653,  being  an  act 
to  suppress  the  unlawful  sale  of  liquor  in  Math- 
ews county,  provides  that  the  fact  that  any  per- 
son has  a  license  as  a  retail  liquor  dealer  from 
the  United  States  and  no  such  license  from  the 
state  shall  be  evidence  of  selling  by  retail  with- 
out a  state  license,  and  that  the  fact  that  a 
person  has  such  a  united  States  license  may  be 
proved  by  the  evidence  of  the  internal  revenue 
collector  for  the  district  or  any  of  his  deputies 
who  know  the  fact  or  by  any  person  who  has 
seen  the  license.  Held  that,  on  a  prosecution 
nnder  the  statute,  it  was  not  error  to  permit  the 
state  to  prove  the  issuance  of  a  United  States 
license  to  defendant  by  Introducing  a  certificate 
of  the  collector  of  internal  revenue  showing  that 
a  license  had  been  granted  to  defendant,  which 
certificate  was  authenticated  by  a  certificate  ot 
the  United  States  district  judge  and  a  certifi- 
cate by  the  clerk  of  tiie  conrL 
5b  Same— Instbugptions. 

Where,  on  a  prosecution  charging  defend- 
ant with  having  sold  liquor  at  retail  contrary 
to  the  statute  within  the  two  years  last  past, 
the  only  showing  made  by  the  commonwealth 
was  evidence  that  defendant  had  had  a  United 
States  license  coverinf;  only  the  last  eight  months 
of  the  twio  years,  an  instruction  thajL  if  defend- 
ant held  a  license  from  the  United  States  with- 
in two  years  last  past,  it  would  be  evidence  of 
selling  liquor  by  retail,  bat  that  the  jury  must 
believe  that  defendant  had  sold  it  within  the 
two  years  last  past,  was  erroneous. 

6.  Same. 

l%e  probative  value  of  the  evidence  of  the 
issuance  of  a  United  States  license  is  to  be  de- 
termined in  connection  with  all  the  other  evi- 
dence in  the  case. 

7.  Same. 

The  question  as  to  the  probative  value  of 
the  evidence  of  the  issuance  of  a  United  States 
license  is  a  question  inrimarily  for  the  jury. 

Error  to  Circuit  Court,  Mathews  County. 

J.  T.  White  was  convicted  under  Acts 
1901-02,  p.  765,  C  653,  of  unlawfully  selling 
liquor  in  Mathews  county,  and  he  brings 
error.  Reversed,  and  remanded  for  a  new 
trial. 

J.  N.  Stubbe,  for  plaintiff  in  'error.  The 
Attorney   General,  for  the  Commonwealth. 

KEITH,  P.  White  was  indicted  under  **An 
act  to  suppress  tippling  houses,  the  illegal 
and  unlawful  sale  or  trafilc  in  ardent  spir- 
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Its,  in  the  county  of  Mathews,  and  to  pro- 
vide a  penalty  therefor."  Acts  of  Assembly 
1901-02,  p.  765,  c.  653. 

The  indictment  is  in  the  following  words: 
**The  Jurors  of  the  commonwealth  of  Vir- 
ginia, in  and  for  the  body  of  the  county  of 
Mathews,  and  now '  attending  said  court  at 
its  March  term,  1907,  upon  their  oath  pre- 
sent that  J.  T.  White,  in  said  county  and 
within  the  two  years  last  past,  did  unlaw- 
fully and  without  a  state  license  so  to  do, 
sell  spirituous  or  malt  liquors,  whisky,  bran- 
dy, wine,  ale,  beer,  or  some  mixture  thereof, 
alcoholic  bitters,  bitters  containing  alcohol, 
or  some  mixtures,  preparations  or  liquors 
which  will  produce  intoxication,  against  the 
peace  and  dignity  of  the  commonwealth. 
♦    •    •»» 

A  demurrer  to  this  indictment  was  oyer- 
ruled,  a  plea  of  not  guilty  entered,  upon 
which  the  jury  rendered  a  verdict  of  guilty, 
and  assessed  a  fine  of  $250,  and  to  the  Judg- 
ment upon  that  ,verdict  a  writ  of  error  was 
awarded  by  this  court. 

The  first  error  assigned  is  to  the  judgment 
of  the  court  upon  the  demurrer. 

The  indictment  follows  the  statute,  and 
this   is   sufficient. 

In  Commonwealth  v.  Young,  15  Grat  664, 
it  is  said:  "It  is  generally  proper  and  safest 
to  describe  the  offense  in  the  very  terms 
used  by  the  statute  for  the  purpose.  But  It 
is  8uffi.cient  to  use  in  the  indictm^t  such 
terms  of  description  as  that,  if  true,  the  ac- 
cused must  of  necessity  be  guilty  of  the  of- 
fense described  in  the  statute.** 

The  specific  objection  taken  to  this  indict- 
ment is  that  it  does  not  state  the  place  at 
which  the  sale  was  made,  and  Arrington's 
Case,  87  Va,  96,  12  S.  B.  224,  10  L.  R.  A. 
242,  is  relied  upon;  but  that  is  of  a  class  of 
cases  such  as  Head's  Case,  11  Grat  819, 
Boyle's  Case,  14  Grat  674,  and  Young's  Case, 
supra.  In  which  the  place  was  of  the  es- 
sence of  the  offense.  In  Head's  Case,  for 
instance,  the  indictment  was  for  the  selling 
of  ardent  spirits  by  retail,  without  a  license, 
to  be  drunk  where  sold.  The  court  held  that 
it  was  not  sufficient  to  state  that  the  sale 
was  in  the  county,  but  the  place  in  the  coun- 
ty where  the  sale  was  made  must  be  set  out 
In  order  that  the  defendant  might  make  a 
satisfactory  defense.  The  prosecution  took 
place  under  section  18,  a  38,  of  the  Code  of 
1849,  which  provides  that,  "if  any  person 
shall,  without  paying  such  tax  and  obtaining 
such  certificate  as  is  prescribed  by  the  four- 
teenth section,  sell,  by  retail,  wine,  ardent 
spirits,  or  a  mixture,  thereof,  to  be  drank 
in  or  at  the  store,  or  other  place  of  sale,  he 
shall,  unless  he  be  licensed  to  keep  an  or- 
dinary at  such  store  or  place,  forfeit  thirty 
dollars."  The  court,  in  its  opinion,  says: 
"The  grand  Jury  intended  to  present  an  of- 
fense against  the  latter  clause  of  this  stat- 
ute. This  offense  is  local  in  its  nature. 
Place  is  of  its  essence,  and  yet  no  place  is 
alleged  but  the  whole  county.    A  sale  of  ar- 


dent spirits  by  an  unlicensed  dealer,  not  to 
be  drunk  at  the  place  of  sale,  would  fall 
within  the  first  clause  of  the  section  above 
cited.  The  identity  of  ttie  place  at  whkih 
the  spirits  were  to  be  drunk  with  the  place 
at  which  they  were  sold  enters  into  and 
forms  part  of  the  offense  xmder  the  latter 
clause  of  the  statute.  If  this  be  so,  the  de- 
fendant should  be  apprised  of  the  place  al- 
leged, so  that  he  may  be  prepared  with 
proof,  if  any  he  have,  to  show  that  the 
place  of  sale  and  that  of  drinking  are  not 
the  same." 

Boyle's  Case,  supra,  has  no  particular  beaiv 
Ing  upon  this  point  and  Young's  Case  ap- 
pears to  be  an  authority  in  favor  of  tlie 
Judgment  here. 

The  demurrer  was  properly  overruled. 

The  indictment  charges  the  offense  to  have 
been  committed  within  **two  years  lastpaat" 
and  the  accused  asked  that  the  common- 
wealth be  required  to  elect  on  what  day 
within  the  two  years  the  offense  was  com- 
mitted for  which  It  would  prosecute.  The 
refusal  of  the  court  to  do  this  is  assigned  as 
error. 

In  support  of  this  assignment,  the  case  of 
Hatcher  &  Shaw  v.  Com.,  106  Va.  827,  55 
S.  B.  677,  is  relied  upon.  It  was  tfliere  held 
that  where  upon  the  trial  of  an  indictment 
containing  a  single  count  charging  the  de- 
fendant with  the  illegal  sale  of  liquor  to 
certain  designated  parties  "at  divers  times 
within  the  last  12  months,"  evidence  has 
been  received  tending  Co  show  a  number  of 
distinct  sales  covering  a  period  of  several 
months,  the  commonwealth  may  be  requir- 
ed, before  the  prisoner  opens  his  defense,  to 
elect  on  which  of  the  sales  it  will  proceed— 
a  very  different  case  from  the  one  under 
consideration. 

This  assignment  of  error  is  without  merit 

During  the  progress  of  the  trial,  the  com- 
monwealth Introduced  the  following  paper: 

•*I,  M.  K.  liOwry,  collector  of  internal  rev- 
enue for  the  Second  district  of  Virginia,  de 
hereby  certify  that  record  10,  in  this  office. 
discloses  the  fact  that  the  following  persoDs 
paid  special  tax  as  retail  liquor  dealers  and 
retail  malt  liquor  dealers  in  the  county  of 
Mathews,  state  of  Virginia,  on  the  dates  and 
for  the  periods  liereinafter  set  forth*  and 
that  special  tax  stamps  were  Issued  them 
as  per  the  numbers  given,  viz.,  •  •  •  and 
J.  T.  White,  New  Point  Va.,  as  B.  M.  L.  D. 
for  the  period  of  11  months  ending  Jtme  30th, 
1S07,  stamp  No.  13,472. 

"Witness  my  hand  and  seal  of  office  th^ls 
the  6th  day  of  March,  1907. 

"[Seal.]  M.  K.  Lowry,  Collector. 

"United  States  of  America,  Eastern  District 
of  Virginia: 

"I,  Edmund  Waddlll,  Jr.,  United  States 
district  Judge  within  and,  for  the  Eastern 
district  of  Virginia,  do  hereby  certify  that 
M.  K.  Lowry,  whose  name  is  attached  to  a 
certain  certificate  purporting  to  be  a  record 
of  special  taxpayers  in  Mathews  coonty,   la 
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Ibe  jSecond  oallection  district  of  Virginia, 
liereto  attaclied,  certified  as  a  copy  from 
lecord  No.  10  in  his  office,  is  and  was  at  the 
time  of  signing  such  certificate  collector  of 
internal  reyenue  of  the  United  States  for  the 
Second  district  of  Virginia,  which  said  dis- 
trict comprises,  among  other  counties,  the 
eounty  of  Mathews;  that  his  said  signature 
thereto  is.  I  belieye,  his  genuine  signature, 
and  his  acts  as  such  collector  are  entitled 
to  full  faith  and  credit 

rrhis  certificate  is  made  pursuant  to  sec- 
tion 906  of  the  Bevised  Statutes  of  the  Unit- 
ed States.  E2dmund  WaddiU,  Jr., 

''United  States  District  Judge.** 

The  clerk  of  the  court  then  certifies  under 
the  statute  that  the  Honorable  Edmund  Wad- 
dill,  Jr.,  was  the  duly  qualified  district  judge 
of  the  United  States  for  the  Eastern  district 
of  Virginia. 

By  section  5  of  the  act  before  dted  for 
the  suppression  of  the  sale  of  ardent  spirits 
In  the  county  of  Mathews  It  is  provided 
nhat  the  fact  that  any  person,  firm,  or  cor- 
poration, or  Joint-stock  company  have  a  li- 
cense as  a  retail  liquor  dealer  from  the  Unit- 
ed States  of  America,  and  no  such  license 
from  the  state  of  Virginia  as  such  dealer, 
shall  be  evidence  of  selling  by  retail  at  said 
place  without  a  state  license  so  to  do,  and  the 
fact  that  a  person  has  such  United  States  li- 
cense may  be  proved  by  the  evidence  of  the 
internal  revenue  collector  for  said  district, 
or  any  of  their  deputies  who  know  the  fact, 
or  by  any  person  who  has  seen  said  license.** 

The  contention  is  that  the  fact  that  the 
United  States  license  had  been  procured  was 
not  in  this  case  proved  in  the  manner  pro- 
vided for  by  this  statute^  which  is  true.  It 
was  proved,  however,  in  a  lawful  manner, 
and  we  presume  that  the  Legislature,  by  stat- 
ing the  manner  in  which  it  might  he  proved, 
did  not  intend  to  exclude  any  lawful  proof 
of  the  fact,  but  rather  that  its  purpose  was 
to  provide  additional  modes  of  proof.  Th4 
mode  adopted  in  this  case  was  the  most  cer- 
tain and  convenient,  and  could  not  have  prej- 
udiced the  accused. 

The  only  evidence  introduced  upon  the  trial 
by  the  commonwealth  was  this  paper,  above 
referred  to.  The  pnly  evidence  introduced 
by  the  defendant  was  his  own  testimony — 
that  he  was  75  years  of  age,  was  a  .native  of 
Accomac  county,  and  had  resided  In  Mathews 
county  for  63  years;  that  he  had  not  sold 
any  intoxicating  liquors  within  the  past  two 
years  from  March  18,  1907 ;  tliat  he  had  sold 
sweet  dder;  that  he  was  the  father  of  19 
children;  and  that  his  youngest  child  was  5 
years  of  age. 

When  the  testimony  was  all  in,  the  court 
gave  to  the  Jury  the  following  Instruction: 
*^he  court  Instructs  the  Jury  that  when  spirit- 
uous or  malt  liquors,  or  any  mixtures,  prep- 
arations, or  liquors  which  will  produce  in- 
toxication, are  parted  with,  i^nd  any  pay,  com- 
pensation, or  consideration  is  left,  given,  or 
eoBV ^ed  to  the  persoDp  or  to  another  at  the 


place,  or  if  any  understanding  or  agreement 
therefor  is  tacitly  or  expressly  agreed  on, 
whether  done  directly  or  indirectly,  or  wheth- 
er it  be  nominally  for  another's  benefit  or 
consideration,  it  shall  be  deemed  a  sale  with- 
in the  intent  of  the  law;  but  the  court  fur- 
ther instructs  the  Jury,  if  they  believe  flom 
the  evidence  that  J.  T.  White,  the  accused, 
held  a  license  as  a  retail  malt  liquor  deal- 
er from  the  United  States  government  within 
two  years  last  past  from  the  18th  of  March, 
1907,  the  possession  of  such  license  shall  be 
evidence  of  selling  malt  liquor  by  retail,  but 
before  the  Jury  shall  convict  the  accused 
they  must  believe  beyond  all  reasonable  doubt 
from  the  evidence  in  this  prosecution  that 
he  sold  malt  liquor  within  two  years  last 
past  from  the  18th  day  of  March,  1907.'* 

The  giving  of  this  instruction  Is  one  of 
the  errors  assigned. 

The  oftense  here  charged  is  that  the  plain- 
tiff in  error  sold  intoxicating  liquors  within 
two  years  last  past  from  the  18th  day  of 
March,  1907,  in  the  county  of  Mathews.  It 
was  no  offense  to  have  in  his  possession  a 
United  .States  government  license.  The  office 
of  the  government  license  was  to  prove  the 
unlawful  sale  of  ardent  spirits.  Now  this 
license  only  came  into  operation  on  the  81st 
day  of  July,  1906;  whereas,  the  **two  years 
last  past"  from  the  date  of  the  indictment 
would  go  back  to  the  18th  of  March,  1905. 
There  was  a  period,  then,  from  March,  1905, 
to  the  81st  day  of  July,  1906,  within  which 
the  offense  might  have  been  conmiitted,  and 
under  the  Instruction  the  Jtuy  might  have 
found  the  accused  guilty;  and,  if  such  had 
been  the  case,  it  would  have  been  without  a 
shadow  of  testimony,  for  there  was  no  In- 
dependent evidence  of  the  offense.  The  only 
evidence  is  the  effect  which,  by  virtue  of  the 
statute,  is  attributed  to  a  license  from  the 
government  of  the  United  States,  and  that 
could  not  have  been  prima  facie  evidence,  ex- 
cept dujring  the  eleven  months  from  the  81st 
of  July,  1906,  to  the  30th  of  June,  1907.  It 
covered,  therefore,  only  something  less  thar 
eight  months  of  the  two  years  preceding  thb 
18th  of  March,  1907. 

In  giving  this  instruction  we  are  of  opinion 
that  the  drcutt  court  erred. 

In  Young's  Case,  supra,  it  is  said:  ''If 
the  indictment  may  be  true,  and  still  the  ac- 
cused may  not  l>e  guilty  of  the  offense  de- 
scribed in  the  statute,  the  indictment  is  In- 
sufficient" And  the  same  Is  true  of  an  In- 
struction. 

The  court  tells  the  Jury  here  that  the  pos- 
session of  a  retail  liquor  license  within  two 
years  last  past  from  March  18,  1907,  shall 
be  evidence  of  selling  malt  liquors  by  retail, 
and  yet  all  that  is  stated  in  that  Instruction 
may  be  true,  and  doubtless  was  true,  without 
there  being  a  scintilla  of  evidence  against 
the  accused,  to  be  deduced  from  the  license 
or  otherwise,  between  the  18th  day  of  March, 
1905,  which  is  the  beginning  of  the  "two  years 
last  past"  from  the  18th  of  March.  19079  as 
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set  ont  in  the  instructioii,  and  the  time  virhea 
the  licenBe  went  into  effect,  which  was  eleven 
months  prior  to  the  SOth  of  June,  1907,  to 
wit,  on  the  81st  of  July,  1906. 

The  statute  prescribes  that  the  possession 
of  a  United  States  license  shall  be  evidence  of 
selling  by  retail  at  the  place  named  in  the 
license;  but  the  probative  value  of  such  evi- 
dence is  to  be  determined  in  connection  with 
all  the  other  evidence  in  the  case,  and  is 
a  question  primarily  for  the  determination  of 
the  Jury,  with  respect  to  wliich  we  for  the 
present  express  no  opinion. 

For  these  reasons,  the  case  must  be  *  re- 
versed, and  remanded  for  a  new  trial. 

Reversed. 


(107  Va.  881) 

RICHARDS  V.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia.     Jan. 
16,   1908.) 

!•  Jury— Selection  of  Panel. 

Const,  art.  1,  |  8  [Va.  Code  1904,  p.  ccix], 
guarantees  an  accused  the  right  of  trial  oy  jury 
of  the  county  where  he  is  to  be  tried.  Code 
1887,  8  4024  [Va.  Code  1904,  t>.  2121],  provides 
that  in  any  criminal  case,  •  if  qualified  jurors, 
not  exempt  from  serving,  cannot  be  conveniently 
found  in  the  county  in  which  the  trial  is  to  be, 
the  court  may  cause  so  many  of  such  jurors  as 
may  be  necessary  to  be  summoned  from  any 
other  county.  ETeld,  that  merely  because  there 
had  been  two  previous  protracted  trials  in  which 
the  juries  had  failed  to  arree,  and  because  in 
selecting  the  jury  for  the  first  trial  27  persons 
had  to  be  summoned  in  order  to  ^t  a  panel  of 
16  qualified  ^'urors,  and  in  obtainmg  a  jury  for 
the  second  trial  48  persons  were  summoned,  only 
41  of  whom  had  to  be  examined  in  order  to  get 
a  panel  of  16  jurors,  did  not  authorize  the  court 
to  summon  a  foreign  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Jui^,  §  12.] 

2.  Cbiminal  Law— Bvidenob— Opinion  Bvi- 

OENOE. 

On  a  prosecution  for  murder  there  was  evi- 
dence that  prior  to  the  killing  accused  had  had  a 
bottle  containing  oiled  shot,  that  a  bottle  con- 
taining such  shot  was  found  near  the  scene  of 
the  shooting,  and  •that  between  the  point  from 
which  it  was  claimed  the  shot  was  fired  and  the 
point  where  deceai^ed  was  when  struck,  there 
were  powder-burnt  leaves.  Held,  that  testimony 
of  a  witness  that  he  had  examined  the  leaves 
and  found  on  them  a  black  oily  substance  which 
would  not  mix  with  water,  and  that  he  was  of 
the  opinion  that  it  was  oil,  was  not  objection- 
able, though  it  involved  an  opinion  of  the  wit- 
ness. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §8  1048-1050.] 

8.  Same. 

Where  a  person  has  a  special  opportunity 
for  observation,  he  may  testify  as  to  nis  opin- 
ions as  conclusions  of  fact,  though  he  is  not  an 
expert,  if  the  subject-matter  to  which  the  testi- 
mony relates  cannot  be  reproduced  or  described 
to  the  jury  as  it  appeared  to  the  witness  at  the 
time,  and  the  facts  upon  which  the  witness  is 
called  upon  ,to  express  his  opinion  are  such  as 
men  in  general  are  capable  of  comprehending. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  S  1053.] 

4.  Same— Facts  Forming  Basis  of  Opinion. 

The  facta  and  circumstances  on  which  such 

a  witness  bases  his  opinion  or  conclusion  should 


be  stated  as  far  as  is  practicable,  that  tiie  Jury 
may  have  a  basis  to  test  its  value. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  li  Criminal  Law,  §  1057.] 

6.  Sauk— Natubb  of  Objects. 

It  was  proper  to  permit  witnesses  to  testify 
that  the  mustache  worn  by  a  certain  man,  whom 
the  evidence  tended  to  prove  was  accused,  was  in 
their  opinion  a  false  mustache. 

IE)d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  14,  Criminal  Law,  §§  10&~1050.] 

6.  Same— iDKNTiTT. 

Where,  on  a  prosecution  for  murder,  there 
was  evidence  that  deceased  was  shot  with  oiled 
shot,  and  that  a  bottle  containing  such  shot 
was  found  near  the  scene  of  the  crime,  it  was 
proper  to  permit  witnesses  to  give  their  opinion 
as  to  the  identity  of  the  bottle  found  with  the 
bottle  they  stated  they  had  seen  in  the  posses- 
sion of  accused  prior  to  the  killing. 

[Ed.  Note.— For  cases  in  ooint,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  S  1043.] 

7.  Same— EvibENCK— Res  Gsstjb. 

On  a  prosecution  for  the  murder  of  one  who 
was  shot  while  riding  in  a  buggy,  testimony  of 
a  witness  that  deceased  stated  to  him  after  the 
shooting  that  a  person  other  than  accused  had 
ridden  with  deceased  at  his  invitation,  and  then 
left  deceased  before  he  reached  the  point  where 
he  was  shot,  was  not  admissible  as  res  gests, 
though  the  statement  was  made  a  couple  of 
hours  after  the  shooting  and  the  witness  was 
the  physician  who  had  been  called  to  attend  de- 
ceased. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  14,  Orimhial  Law,  §§  811,  819,  820.] 

8.  Homicide— Dying  Declarations. 

The  statements  of  deceased  were  not  admis> 
sible  as  a  dying  declaration,  as  they  did  not  re- 
late to  the  cause  of  death,  nor  to  any  circum- 
stance of  the  transaction  which  resulted  in 
death,  and  did  not  tend  to  identify  accused  as 
the  guilty  party. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  $S  448-450.] 

9.  Witnessed— Cross-examination. 

A  witness  for  the  commonwealth  testified 
to  the  measurement  of  certain  tracks,  and  on  the 
next  trial  he  was  again  put  on  the  stand  by  the 
commonwealth,  but  askea  no  questions  as  to  the 
tracks.  Defendant  on  cross-examination  sought 
tb  have  the  witness  testify  as  to  the  tracks,  but 
an  objection  that  such  procedure  would  make 
the  witness  defendant's  own  was  sustained.  Aft- 
erwards, while  defendant  was  introducing  his 
evidence,  on  his  motion,  the  witness  was  placed 
on  the  stand  by  the  court  as  its  witness,  and 
defendant's  counsel  permitted  to  cross-examine 
him  as  to  the  tracks.  Heldy  that  the  action  of 
the  court  resulted  in  no  pr^udice  to  defendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  §§  949,  950.] 

10.  CsiiaNAL  Law  <—  Bvidsngb  —  Rfisin.T8  of 

Experiments. 

Where,  on  the  issue  of  the  identity  of  the 
criminal,  there  is  evidence  as  to  footprints,  a 
witness  should  not  be  permitted  to  testify  that 
he  had  made  tracks  with  different  shoes,  and 
found  that  in  every  instance  the  tracks  were 
shorter  than  the  shoes,  unless  it  appears  that 
they  were  made  under  the  same  or  substantially 
similar  conditions  existing  at  the  time  of  the 
experiment  as  at  the  time  of  the  making  of  the 
tracks  in  question. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  14,  Criminal  Law,  {  854.] 

11.  Witnesses  —  Impeachment  —  Contbadio- 
toby  Statements  on  Former  Tbiai*. 

Where  a  witness  testifies  differently  than 
at  a  former  trial  as  to  any  matter  material  and 


▼« 


BICJ^RDS  T.  COMMONWIDALTH. 


1105 


relevant  to  the  issaes,  ^of  of  ineh  eontradie- 
tory  etatementa  is  admissible. 

[BSd.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToU  50,  Witnesses,  If  1252-1256.] 

12.  Samk. 

The  judge's  notes  taken  at  a  fonner  trial 
of  a  case  are  not  admissible  In  evidence  for  the 
purpose  of  contradicting  a  witness. 

13.  OKiMiNAii  Law— Trial— iNSTRTJdTioNS. 
There  is  no  error  in  the  refusal  of  request- 

ed  instructions  fully  covered  by  those  given. 

[Ed.  Note.— For  cases  in  jtolnU  see  Cent  Dig. 
VOL  14,  Criminal  Law,  §  2011.] 

Error  from  Circuit  Court,  Floyd  County. 

John  W.  Richards  was  convicted  of  mtir^ 
<1er,  and  he  brings  error.  Reversed,  and  re- 
manded for  a  new  trial. 

Soott  ft  Buchanan,  V.  M.  Sowder,  and  B. 
H.  Ouster,  for  plaintiff  in  error.  The  Attor^ 
ney  General,  for  the  Commonwealth. 


BUCHANAN,  J.  The  first  error  assigned 
by  the  prisoner  Is  to  the  action  of  the  circuit 
court  in  ordering  the  venire  for  his  trial  to 
be  summoned  from  a  county  other  than  that 
in  which  the  offense  was  alleged  to  have  been 
committed  and  the  accused  was  tried. 

The  bill  of  exceptions  taken  to  this  action 
of  the  court  shows  that  the  order  was  made 
upon  the  motion  of  the  conunonwealth,  over 
the  prisoner's  objection,  without  any  evi- 
dence except  ''the  record''  in  the  cause. 

The  authority  for  summoning  a  Jury  from 
another  county  or  corporation  is  found  in 
section  4024  of  the  Code  of  1887  [Va.  Code 
1901,  p.  2121],  and  is  as  follows:  "In  any 
criminal  case  in  any  court,  if  qualified  Jurors 
not  exempt  from  serving  cannot  be  conven- 
iently found  in  the  county  or  corporation  in 
which  the  trial  is  to  be,  the  court  may  cause 
so  many  of  such  Jurors  as  may  be  necessary 
to  be  summoned  from  any  other  county  or 
corporation  by  the  sheriff  or  sergeant  there- 
of, or  by  its  own  officer." 

The  contention  of  the  accused  is  that  un- 
der the  Constitution  and  laws  of  the  common- 
wealth he  had  the  right  to  be  tried  by  a  Jury 
of  the  county  where  the  crime  he  was  charg- 
ed with  was  allied  to  have  been  committed, 
where  he  was  indicted  and  tried,  and  in 
which  he  himself  and  the  principal  witnesses 
for  and  against  him  resided;  that  he  could 
not  be  tried  by  a  Jury  from  another  coun- 
ty or  corporation  unless  qualified  Jurors  could 
not  be  conveniently  found  in  his  own  coun- 
ty; and  that  "the  record"  upon  which  the 
court  based  its  opinion  that  qualified  Jurors 
could  not  be  conveniently  found  in  his  coun- 
ty wholly  falls  to  show  that  fact 

As  before  stated,  the  commonwealth,  to 
sustain  its  motion  to  have  a  Jury  stunmoned 
from  another  county,  introduced  no  evidence, 
and  relied  solely,  as  did  the  court  in  sus- 
taining the  motion,  upon  what  appeared 
"from  the  record  in  the  cause."  •*The  rec- 
ord" shows  that  the  accused  was  indicted 
for  murder  at  the  October  term,  1905,  of 
the  court,  his  trial  commenced  on  the  17th, 
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and  on  the  30th  of  the  month  the  Jury  were 
discharged  because  they  were  unable  to  agree 
upon  a  verdict,  and  the  cause  continued. 

In  selecting  the  panel  of  16  persons  fi:om 
which  the  Jury  at  that  trial  was  taken,  8 
were  found  free  from  exception  among  the 
16  persons  summoned  for  the  trial  of  an- 
other person  accused  of  a  felony  and  the 
other  causes  to  be  tried  at  that  term  of  the 
court  The  court  then  directed  12  other  per^ 
sons  to  be  summoned  from  a  list  furnished 
by  It  Of  those  11  were  summoned,  8  of 
whom  were  sworn,  examined,  and  found  free 
from  exception,  and  the  panel  completed. 

By  consent  the  cause  was  continued  at  the 
next  February  term  of  the  court  At  that 
term  the  court  ordered  that  the  names  of 
86  persons  be  drawn  from  the  Jury  box.  Of 
these  the  sheriff  was  directed  to  summon 
32  tor  the  next  (April)  term  of  the  court. 
Thirty-one  of  these  were  summoned,  .and  of 
them  6  were  found  free  from  exceptions. 
To  complete  the  panel  17  persons  were  sum- 
moned from  a  list  of  22  furnished  by  the 
court  Of  these  10  appeared,  all  of  whom 
were  found  free  from  exception,  and  the  pan- 
el of  16  secured.  At  that  trial,  which  con- 
tinued from  the  17th  to  the  28th  day  of  April, 
the  Jury,  being  unable  to  agree,  were  dis- 
charged, and  the  cause  continued.  At  the 
next  (July)  term  of  the  court  the  order  com- 
plained of,  directing  a  Jury  to  be  summon- 
ed from  Patrick  county  for  the  October  term 
of  the  court,  was  entered.  These  are  all  the 
facts  which  ''the  record"  disclosed  as  to  the 
necessity  of  eunomoning  a  Jury  from  another 
county. 

The  question  of  the  propriety  of  summon- 
ing a  foreign  Jury,  under  the  provisions  of 
section  4024  of  the  Code  of  1887  [Va.  Code 
1904,  p.  2121],  although  in  substance  enacted 
more  than  50  years  ago,  has  seldom  been 
raised  -  in  this  court  The  rule,  however, 
which  should  govern  us  in  passing  upon  the 
question,  is  well  settled,  and  is  stated  by 
Judge  Moncure  in  Chahoon's  Case,  21  Grat 
822,  833,  as  follows:  "In  the  exercise  of  the 
power  conferred  by  this  law,  the  court  of 
trial  must,  of  necessity,  have  a  great  deal  of 
discretion,  and  the  appellate  court,  in  revis- 
ing the  Judgment,  ought  not  to  reverse  it  for 
error  in  this  respect,  unless  it  be  plain  that 
such  discretion  has  been  improperly  used.'* 
See,  also.  Page's  Case,  27  Grat  954. 

Upon  the  former  trials  there  was  compara- 
tively little  difficulty  In  finding  qualified  Ju- 
rors. Upon  the  first  trial  one-half  of  those 
summoned,  whose  names  had  been  dravra 
from  the  Jury  box  for  the  trial  of  another 
person  charged  with  a  felony,  were  found 
free  from  exception;  The  remaining  8  requir- 
ed to  complete  the  panel  of  16  were  obtained 
from  11  persons  summoned  from  the  list  fur- 
nished by  the  court  Upon  the  second  trial 
only  about  one-fifth  of  the  81  summoned, 
whose  names  were  drawn  from  the  Jury  Iwx, 
were  found  to  be  qualified  Jurors;  but  the 
remaining  10  re^iulred  to  complete  the  panel 
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of  16  wer«  obtained  from  the  17  persons  som- 
moned  fiom  the  list  of  names  furnished  by 
the  court  It  would  seem  from  the  order  of 
the  court  that  these  10  Jurors  were  all  that 
appeared  or  that  were  examined  from  the  17 
summoned.  The  order  states  that  "10  of  the 
persons  summoned  from  said  yenire  facias 
from  the  said  list  furnished  by  the  court  ap- 
pearing in  court,  to  wit,"  and  after  giving 
their  names  the  order  contlnueSt  '^eho  were 
sworn  and  examined  by  the  court,  found  free 
from  all  legal  exception,  and  qualified  to 
serve  as  juror&"  In  none  of  the  cases  which 
have  come  to  this  court,  in  which  this  quesp 
tion  was  involved,  was  a  jury  summoned 
from  another  county  upon  so  little  evidence 
of  the  necessity  or  propriety  of  such  action. 

In  Wormeley's  Case,  10  Grat  658,  there 
were  alSdavits  that  at  a  former  trial  be- 
tween 800  and  400  persons  had  been  summon- 
ed for  .the  trial  of  the  accused,  and  another 
who  was  jointly  indicted  with  him, '  in  order 
to  get  a  panel  for  his  trial,  and  that  at  the 
term  at  which  the  order  was  made  to  sum- 
mon a  jury  from  the  cities  of  Richmond  and 
Petersburg  only  1  qualified  juror  Was  obtain- 
ed from  a  venire  of  24.  In  addition,  it  ap- 
peared from  the  testimony  of  both  the  com- 
monwealth and  the  accused,  who  was  ask- 
ing for  a  change  of  venue,  that  it  would  be 
very  difficult,  If  not  impossible,  to  get  qual- 
ified jurors  in  the  county  where  the  court 
was   sitting.  , 

In  Chahoon's  Case,  supra,  there  had  been 
a  mistrial  at  the  March  term  of  the  court 
At  the  June  term  of  the  court  all  of  the  ve- 
nire summoned  to  try  the  prisoner  were  pres- 
ent except  one,  but,  none  of  them  being  found 
to  be  qualified  jurors,  the  prisoner  moved  the 
court  to  have  other  persons  summoned  as 
jurors  from  the  city  (Richmond) ;  but  the 
court  overruled  his  motion,  being  satisfied,  as 
the  order  states,  "by  evidence  adduced  and 
heard  that  qualified  jurors  could  not  be  con- 
veniently found  In  the  city,"  and  ordered 
jurors  to  be  summoned  from  two  other  cities^ 
In  that  case  the  sergeant  of  the  city  and 
one  of  his  d^uties  testified,  giving  the  rea- 
sons upon  which  they  based  their  judgment 
that  it  would  be  inconvenient,  and  they  be- 
lieved impossible,  to  get  a  jury  from  the  city. 

In  Sands*  Case,  reported  In  21  Grat  871, 
the  accused  had  been  found  guilty  and  the 
judgment  reversed  by  this  court  (20  Grat 
800),  and  after  it  had  been  remanded  there 
had  been  a  mistrial.  On  that  (second)  trial, 
after  there  had  been  an  abortive  effort  to 
get  a  jury  from  the  city  of  Richmond,  where 
the  case  was  tried,  a  jury  was  summoned 
from  another  city.  On  the  third  trial  18  of 
the  19  persons  who  had  been  summoned  un- 
der the  writ  of  venire  facias  appeared,  and, 
none  of  them  being  qualified  jurors,  because 
of  opinions  formed  and  expressed  as  to  the 
case,  the  court  ordered  a  jury  to  be  summon- 
ed from  other  cities.  In  considering  the 
propriety  of  making  such  order,  the  court 
by  consent,  read  the  testimony  heard  upon 


this  point  at  the  second  trial,  part  of  which 
was  that  of  the  sergeant  of  the  city  ot  Rich- 
mond and  his  4eputy  that  it  would  be  very 
inconvenient.  If  not  impossible,  to  get  a  Jury 
In  the  city  of  Richmond. 

The  facts  upon  which  the  court  based  Its 
judgment  In  those  cases,  respectively.  In  or- 
dering juries  from  other  jurisdictions,  are 
not  mentioned  for  the  purpose  of  hidlcating 
that  we  think  it  was  necessary  to  show  as 
much  as  appeared  In  those  casesi,  or  that  the 
facts  upon  which  the  court  bas^  Its  action 
should  be  established  In  the  same  manner, 
but  to  show  that,  in  order  for  the  trial  court 
to  exercise  the  discretion  vested  in  It  under 
section  4024  of  the  Code,  it  should  appear  hi 
some  manner  that  such  a  course  is  reasona- 
bl3  necessary  in  order  to  obtain  qualified 
jurors.  The  facts  upon  which  the  court  bas- 
ed its  order  in  this  case  do  not  show  that  it 
would  have  been  inconvenient  within  any 
reasonable  meaning  of  that  word,  to  have  ob- 
tahied  qualified  jurors  from  Floyd  connty, 
whose  population  was  more  than  15,000,  for 
the  trial  of  the  accused. 

Manifestly  It  was  not  intended  by  the  pro- 
visions of  section  4024  of  the  Code  that  an 
accused  person  should  be  deprived  of  the 
right  of  "a  trial  by  a  jury  of  his  vicinage" 
Xthat  Is,  of  the  county  or  corporation  where 
he  is  to  be  tried)  secured  to  him  by  the  Con- 
stitution (section  8»  art  1  [Va.  Ck>de  1904,  p. 
ccix])  and  the  laws  of  the  state  (Gode  1887. 
{§  4018,  4019,  and  4024  [Va.  Code  1904,  pp. 
2114,  2115,  and  2121]),  merely  because  th^e 
had  been  two  previous  protracted  trials  in 
which  the  juries  had  failed  to  agree,  and  be- 
cause in  selecting  the  jury  for  the  fiiet  trial 
27  persons  had  to  be  summoned  in  order  to 
get  a  panel  of  16  qualified  jurors,  and  in 
obtaining  a  jury  for  the  second  trial  48  pex- 
sons  were  summoned,  only  41  of  whom.  It 
seems,  had  to  be  examined  in  order  to  get 
a  panel  of  16  jurors  free  from  exceptions. 
If  these  facts  alone  are  sufficient  to  ailtbor- 
ize  a  trial  court  to  summon  a  foreign  jury,  the 
right  intended  to  be  secured  by  the  Consti- 
tution and  laws  of  the  state  would  be  of  lit- 
tle value  to  the  accused,  and  there  would 
be  comparatively  few  cases  in  which  there 
was  much  public  interest,  or  about  which 
there  was  much  excitement,  where  the  court 
would  not  find  it  necessary  to  summon,  or  at 
least  feel  justified  in  summoning,  a  jury 
from  another  county  or  corporation. 

We  are  of  opinion,  therefore,  that  the  facta 
disclosed  by  ''the  record,"  upon  which  alone 
the  court  based  its  action,  were  plainly  insuffi- 
cient to  justify  the  order  complained  of,  and 
for  that  error  its  judgment  must  be  reversed. 

The  next  error  assigned  is  to  the  action  of 
the  court  in  admitting  improper  evidence  and 
in  refusing  to  properly  instruct  the  Jury  in 
reference  thereto. 

No  witness  testified  that  he  was  present 
when  the  deceased  was  sliot  The  evidence 
relied  on  to  establish  the  commonwealth's 
charge  is  entirely  circumstantial.   Among  otlft- 
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er  things,  the  commonwealth  sought  to  proye 
that  some  18  months  prior  to  the  killing  the 
accused  had  in  his  possession  and  was  using 
as  a  part  of  his  hunting  outfit  a  hottle  con- 
taining oiled  or  greased  shot;  that  the  same 
bottle,  containing  oiled  or  greased  shot,  was 
found  the  morning  after  the  killing  near  the 
scene  of  the  shooting;  and  that  between  ''the 
blhid,*'  the  point  from  which  it  is  claimed 
the  shot  was  fired,  and  the  point  where  the 
deceased  was  when  struck,  there  were  pow- 
der-burnt leaves,  and  on  the  leaves  some  black, 
oily,  or  greasy  substance  ^ith  which  water 
would  not  mix.  Tice,  one  of  the  witnesses 
whose  testimony  was  objected  to,  stated, 
among  other  things,  that  he  ''examined  the 
leaves  on  the  bushes  between  the  fence  cor- 
ner and  the  buggy,  in  a  line  with  the  buggy 
and  the  pine  bush  from  which  a  limb  that 
was  shot  was  hanging,  and  in  a  line  with  the 
shot ;  that  he  found  on  the  leaves  a  black,  oily, 
greasy  something,  that  indicated  or  looked 
like  oil  or  some  other  kind  of  grease,  that 
glazed  the  leaves,  and  the  water  on  them  was 
in  beads  or  puddles  and  would  not  mix;  that 
at  the  time  he  examined  the  leaves  and  at 
this  time  he  was  of  opinion  that  it  was  oil 
or  grease."  At  this  point  the  accused  object- 
ed, and  moved  the  court  to  exclude  the  wit- 
ness' opinion  as  evidence;  but  the  court  per- 
mitted the  witness  to  proceed,  who  then  add- 
ed that  "he  could  not  tell  whether  it  was  oil, 
butter,  or  some  other  kind  of  grease,  but  at 
the  time  he  believed  it  was  oil  or  some  oth- 
er kind  of  grease,  and  to  the  best  of  his 
knowledge  and  belief  it  was  oil  or  some  other 
kind  of  grease.  He  did  not  know  if  a  man's 
belief  was  as  strong  as  his  knowledge." 

The  objection  made  to  this  evidence  is  that 
it  was  merely  the  witness'  opinion  ^nd  be- 
lief. 

It  is  well  settled  that  the  opinions  of  wit- 
nesses are  generally  inadmissible;  that  they 
must  testify  to  facts  only,  and  not  as  to  opin- 
ions or  conclusions  based  upon  facts.  But 
there  are  exceptions  to  the  rule  as  well  set- 
tled a#  the  rule  Itself.  Va.,  etc.,  Ghem.  Co. 
V.  Knight,  106  Va.  6T4,  676,  56  S.  B.  725,  and 
authorities  cited ;  Tyler  v.  Sites,  90  Va.  539, 
642,  19  S.  O.  174;  1  Elliott  on  Ev.  |  672. 

Where  a  person  has  a  special  opportunity 
for  observation,  he  may  testify  to  his  opin- 
ions as  conclusions  of  fact,  although  be  is 
not  an  expert,  If  the  subject-matter  to  which 
the  testimony  relates  cannot  be  reproduced  or 
described  to  the  jury  as  it  appeared  to  the 
witness  at  the  time,  and  the  facts  upon  which 
the  witness  is  called  upon  to  express  his  opin- 
ion are  such  as  men  in  general  are  capable  of 
comprehending  and  understanding;  but  the 
facts  and  circumstances  upon  which  he  bases 
bis  opinion  or  conclusion  should  be  stated  as 
far  as  is  practicable,  in  order  that  the  jury 
or  other  tribunal  may  have  some  basis  upon 
which  to  test  the  value  of  his  opinion.  See 
Jordan  v.  Com.,  25  Grat.  943,  945,  946 ;  1  El- 
liott on  Ev.  |§  G75,  676,  678;  17  Cyc.  pp.  81- 
87.    In  the  text-books  cited,  numerous  in- 


stance are  given  where  the  opinion  of  wit- 
nesses may  be  received.  Among  them  are 
Identity  and  the  appearance  of  tilings  animate 
and  inanimate. 

In  the  last-named  work  It  is  said.  In  dis- 
cussing this  question  (page  86):  *'A  witness 
may,  after  entuneratlng  such  as  he  can  of  the 
constituent  facts,  state  the  effect  on  his  mind 
of  the  numerous  phenomena  which  constitute 
the  impression  of  appearance,  whether  of  ani- 
mate or  inanimate  objects;  It  being  aflBrma- 
tively  shown  that  the  witness  had  adequate 
opportunity  for  observation,  that  the  constit- 
uent facts  cannot  be  fully  placed  before  the 
jury,  aivd  that  the  ultimate  fact  is  relative  to 
the  issue." 

Tested  by  this  rule,  which  seems  to  us  the 
correct  one,  the  evidence  of  Tice  was  admis- 
sible. 

Upon  the  same  grounds  the  evidence  of 
Conner  and  Pofif,  that  the  mustache  worn 
by  the  man  who  had  been  seen  by  them,  and 
who  the  evidence  tended  to  prove  was  the 
accused,  appeared  to  them,  or  was  in  their 
opinion,  a  false  mustache,  was  admissible. 

And  for  11  ice  reasons  the  evidence  of  Noah 
Wilson  and  Lee  Poff  as  to  the  Identity  of  the 
bottle  found  near  the  place  of  shooting  with 
the  bottle  they  stated  they  had  seen  in  the 
possession  of  the  accused  some  18  months 
prior  to  the  killing  was  also  admissible. 

The  Instructions,  J  and  K,  offered  by  the 
accused  and  rejected  by  the  court,  mention- 
ed in  the  same  assignment  of  error,  asked  the 
court  to  tell  the  jury  to  disregard  the  evi- 
dence of  these  witnesses  as  to  the  shot  bot- 
tle, because  they  did  not  attempt  to  identi- 
fy it,  but  only  expressed  their  opinion  or  be- 
lief as  to  its  Identity.  These  instructions 
were  based  upon  the  same  erroneous  viewi  as 
was  the  objection  to  the  evidence  when  of- 
fered, and  for  the  same  reason  that  the 
court  overiruled  the  objection  to  the  exldence 
It  properly  refused  to  give  the  Instructions. 

Dr.  Thomas,  a  witness  for  the  common- 
wealth, who  was  called  to  visit  the  deceased 
professionally  after  he  was  shot,  testified  that 
he  reached  him  about  two  hours  afterwards; 
that  the  deceased  "was  In  a  state  of  shock. 
He  realized  he  was  seriously  hurt  I  think 
he  was  conscious  of  impending  death.  I 
think  he  knew  what  he  was  talking  about" 
The  witness  was  then  asked:  "Did  he  state 
anything  to  you  about  a  man  getting  in  the 
buggy  and  riding  with  him?  If  so,  what  did 
he  state?"  To  which  witness  replied:  "He 
q;>oke  of  that  I  asked  him  about  the  man 
getting  in  the  buggy  with  him  near  Ck)pper 
Hill,  and  he  said  a  man  got  In  the  buggy 
with  him  near  Ck>pper  Hill.  I  asked  him  if 
the  man  asked  to  ride  with  him,  or  'did  you 
ask  the  man  to  ride?  and  he  said,  'I  asked 
the  man  to  ride.'  I  asked  him  who  it  was, 
and  he  said  the  man  lived  over  about  Fer- 
rum,  and  tried  to  call  his  name,  and  seemed 
to  be  unable  to  call  it  He  was  so  weak  he 
could  not.  He  said  the  man  got  out  of  the 
bugg>*  before  and  beyond  where  he  was  shot 
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That  was  before  Dr.  Huff  came.  He  did.  not 
say  whether  the  man  had  a  gnn  or  not" 

This  question  and  answer  were  objected 
to,  but  the  court  oyerruled  the  objection. 
This  action  of  the  court  is  assigned  as  error. 

The  evidence  was  not  admissible,  either 
upon  the  ground  that  it  wslb  part  of  tlie  res 
gefitro  or  as  a  dying  declaration.  It  is  not 
claimed  that  the  man  who  got  in  the  buggy 
with  deceased  was  the  accused.  On  the  con- 
trary, that  man  had  been  called  by  the  com- 
monweaFth  as  a  witness  and  atated  substan- 
tially the  same  as  to  his  getting  in  and  out  of 
the  buggy. 

In  order  for  a  statement  to  be  a^  part  of 
the  res*  gestae,  it  must,  as  was  *Bald  in 
Haynes*  Case,  28  Grat  942,  946,  be  "so  con- 
nected with  the  very  transaction  or  fact  un- 
der investlgatioD  as  to  constitute  a  part  of 
it"  Joyce's  Case,  78  Va.  287,  290;  Barley  v. 
Byrd,  95  Va.  316,  322,  28  S.  B.  329;  1  SUliott 
on  Ev.  I  154. 

The  fact  that  some  one,  other  than  the 
accused,  at  the  request  of  the  deceased,  rode 
with  him  in  his  buggy,  and  then  left  him 
before  reaching  the  point  where  he  was  shot, 
is  in  no  way  connected  with  the  transaction 
or  fact  under  investigation— <;ertainly  not  ao 
connected  with  it  as  to  constitute  a  part  of  it 

The  statements  of  the  deceased  were  not 
admissible  as  dying  declarations,  because 
they  did  not  relate  to  the  cause  of  the  death, 
nor  to  any  circumstance  of  the  transaction 
which  resulted  in  death.  They  do  not  tend 
to  Identify  the  accused  as  the  guilty  party, 
nor  do  they  establish  the  circumstances  of 
the  res  gestae,  or  show  any  transaction  from 
which  death  resulted.  Swisher  v.  Com.,  26 
Grat  964,  21  Am.  Dec.  830;  O'Boyle's  Oase, 
100  Va.  785,  796,  40  S.  B.  121. 

"Declarations,"  says  Elliott  on  Ev.  |  836, 
"of  distinct  or  separate,  prior  or  subsequent, 
oocnrr^ces,  •  •  •  are  not  com'i)etent  evi- 
dence.'*^ These  and  other  such  declarations 
are  not  competent  because  they  relate  to  dis- 
tinct and  separate  transactions."  See,  also, 
sections  332,  333;  21  Cyc.  973-975. 

Assignments  of  error  based  upon  bills  of  ex- 
ceptions numbered  5,  12,  and  16  may  be  con* 
sidered  together. 

On  the  first  trial  the  commonwealth  put  on 
the  stand  a  witness  named  Conner,  who  testi- 
fied, among  other  things,  to  the  measurement 
of  certain  tracks  leading  from  the  "blind" 
from  which  the  deceased  was  shot  On  the 
last  trial  this  witness  was  again  put  up<m  the 
stand  by  the  commonwealth;  but  it  asked 
no  questions  as  to  the  said  tracks  or  the 
measurements  made  by  him.  The  defendant, 
upon  his  cross-examination,  sought  to  have 
the  witness  testify  as  to  the  tracks  and  his 
measurements.  This  was  objected  to  by  the 
commonwealth,  upon  the  ground  that  in  ask- 
ing about  these  matters  he  was  making  the 
witness  his  own.  This  objection  was  sustain- 
ed by  the  court;  but  in  sustaining  the  ob- 
jection the  court  stated  that  the  defendant 
could  recall  the  witness  when  the  common- 


wealth was  through  with  Its  evidence  and 
examine  him  as  to  the  tracks.  Afterwards, 
whilst  the  defendant  was  introducing  his  evi- 
dence, upon  his  motion  the  witness  was  plac- 
ed upon  the  stand  by  the  court  as  its  wit- 
ness, and  the  prisoner's  counsel  was  per- 
mitted to  cross-examine  him  as  to  tlie  tracks 
and  measurements.  The  action  of  the  court 
in  refusing  to  permit  the  accused  to  ctos&- 
examine  the  witness  as  the  witness  of  the 
commonwealth  is  assigned  as  error. 

In  the  course  pursued  by  the  court  no 
prejudice  resulted  to  the  accused. 

To  rebut  the  evidence  of  this  witness  as  to 
the  tracks,  which  was  regarded  as  favorable 
to  the  accused,  because  it  tended  to  show 
that  the  tracks  measured  by  the  witness  were 
shorter  than  the  shoes  which  the  accused 
wore  or  could  wear,  the  commonwealth  in- 
troduced a  witness  named  Jack,  who  testified 
that  during  the  second  trial  of  the  accused  he 
had  gone  to  the  scene  of  the  shooting  and 
made  tracks  with  his  own  and  the  shoes  of 
another,  and  found  that  the  tracks  were 
shorter  in  every  instance  than  the  shoee^ 

The  objection  made  to  this  evidence  is  that 
It  did  not  appear  that  the  experiments  made 
by  the  witness  were  made  imder  the  same 
conditions  as  those  which  existed  on  the  day 
of  the  murder. 

It  is  not  clear  from  the  evidence  that  the 
conditions  were  the  same,  or  substantially 
similar,  and  unless  they  were  it  seems  to  be 
well  settled  that  such  experiments  are  not 
admissible.  1  Elliott  on  Ev.  |  1249;  Ri<*- 
mond  P.  &  P.  Cow  v.  Racks,  101  Va.  487,  44  S. 
E.  700;  Wise  Ter.  Co.  v.  McCormlck,  104  Va. 
400,  61  S.  B.  731.  As  the  case  will  have  to 
be  reversed  upon  other  grounds,  it  is  unneces- 
sary to  pass  upon  this  question;  but  it  is 
proper  to  say  that  if,  upon  another  trial,  evi- 
dence of  such  experiments  be  oflfered,  it 
should  not  be  admitted,  unless  it  satisfac- 
torily appears  that  they  were  made  under  the 
same  or  substantially  similar  conditions  to 
those  surrounding  the  shooting  of  ^e  de- 
ceased. 

The  refusal  of  the  court  to  permit  its  notes 
taken  at  a  former  trial  of  the  case  to  be 
used  for  the  purpose  of  contradicting  a  wit- 
ness Introduced  by  the  commonwealth  is  a»- 
signed  as  error. 

If  the  witness  had  testified  differently  at 
the  former  trial  as  to  any  matter  whicli  was 
material  and  relevant  to  the  issues  present- 
ed by  the  trial,  proof  of  such  contradictory 
statement  was  clearly  admissible.  But  it  is 
generally  agreed  in  tills  country  that  the 
judge's  notes  are  not  admissible  evidence  for 
that  purpose,  because  the  notes,  however  full 
they  might  be,  were  not  taken  in  the  dis- 
charge of  any  official  duty,  but  for  the  judge's 
own  private  convenience.  See  3  Wigmore  on 
Ev.  §  1G66,  and  cases  cited  in  note  1. 

The  action  of  the  court  in  refusing  to  give 
Instructions  marked  A,  B,  O,  D,  B,  F,  Q,  H,  1, 
J»  and  K,  asked  for  by  the  accused  and  In  giT- 
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lug  Instruction  No.  3,  asked  for  by  the  com- 
monwealth, is  assigned  as  error. 

The  court  gave  five  instructions  offered  hy 
the  commonwealth,  ten  offered  by  the  accused, 
and  three  In  lien  of  instructions  offered  by 
the  accused,  making  In  all  eighteen  Instmc- 
tlons.  Without  discussing  in  detail  any  of 
the  instructions  given  or  rejected.  It  is  suf- 
ficient to  say  that  in  our  opinion  the  court 
did  not  err  in  refusing  to  give  the  instruc- 
tions rejected  by  it,  as  the  instructions  given 
fully  and  fairly  submitted  the  case  to  the 
Jury,  and*  when  that  has  been  done  there  is 
no  necessity  or  propriety  in  giving  other  in- 
structions asked  for  by  either  party,  even  if 
they  be  correct  statements  of  law  as  applied 
to  the  case,  as  they  cannot  subserve  any  good 
purpose,  and  may  by  their  very  ntmi^ber  and 
the  different  manner  in  which  the  same  propo- 
sition is  stated  confuse  the  Jury.  McGue*s 
Case,  103  Va*  870,  49  S.  B.  623 ;  Southern  By. 
Oo.  V.  Stockdon,  106  Va.  683,  66  S.  B.  718. 

The  errors  assigned  to  the  action  of  the 
court,  based  upon  bills  of  exception  number- 
ed 13,  15,  17,  and  18,  need  not  be  specially 
considered,  as  the  rulings  of  the  court  upon 
the  questions  raised  in  each  seem  to  us  to 
have  been  clearly  right 

The  refusal  of  the  court  to  set  aside  the 
verdict,  because  contrary  to  the  law  and  the 
evidence,  and  grant  the  acensed  a  new  trial, 
Is  assigned  as  error.  As  the  verdict  will  have 
to  be  set  aside  and  a  new  trial  granted  for 
errors  hereinbefore  indicated,  it  will  be  un- 
necessary and  might  be  Improper  to  consider 
this  assignment  of  error,  as  the  evidence  may 
not  be  the  same  upon  the  next  trial. 

We  ore  of  opinion,  therefore,  to  reverse  the 
Judgment  of  the  circuit  court,  set  aside  the 
verdict,  and  remand  the  cause  for  a 
triaL 

Reversed. 
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PBNIiAND  V.  BARNARD  et  el. 

(Supreme  Gonrt  of  North  Carolina.    Dec.  14. 
1907.) 

1.  AOKNOWLEOGMSNT  —  SUFTIOXBIVOT  —  SXAT- 
ITTES. 

Acta  1883,  p.  187,  a  129,  allowed  probate  of 
deeds  to  be  taken  by  a  clerk  of  a  superior  court 
in  another  state  and  certified  under  the  official 
seal  of  such  court.  By  Acts  1885,  p.  62.  c.  11. 
the  words  •'superior  court"  were  stricken  out 
and  'V»urt  of  record"  substituted.  The  act  as 
originally  enacted  and  as  amended  and  as  in- 
serted in  Code,  §  1262,  and  Revisal  1905.  §  1022. 
further  provided  that  a  deed  so  proved  and 
certified,  with  a  certificate  of  its  having  been 
registered  in  the  proper  county,  shall  be  a  suffi- 
cient reidstration  of  the  same,  and  such  proof 
and  registration  sliall  be  adjudged  f:ood  and 
valid  in  law.  Held,  that  the  le^dslation  was 
constitutional,  and  a  deed  in  which  the  acknowl- 
edgment of  the  grantor  and  his  wife  and  her 
pnyy  examination  were  taken  before  a  clerli  of 
the  county  court  of  Cleveland,  Tenn..  and  which 
bore  affixed  thereto  the  seal  of  his  office,  was 
admissible  in  evidence  in  an  action  of  trespass 
to  show  title  in  the  plaintiff. 

[Bid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Acknowledgment,  |  84.] 


2.  Apfbai.  aud  S2bboa--Habmljds»  Ebbob. 

E3rror  to  warrant  reversal  most  be  preju- 
dicial. 

rSd.  Note.— For  cases  in  point,  see  Cent  D^. 
VOL  8,  Appeal  and  Brrer,  f  4029.] 

*  Appeal    from    Superior  Court,    Cberc^ee 
County;   O.  H.  Allen,  Judge. 

Action  by  W.  C.  Penland  against  J.  E.  Bar- 
nard and  others.  Judgment  for  plalntUf, 
and  defendants  appeal.    Affirmed. 

Tbe  following  Is  tlie  map  referred  to  in 
the  opinion; 


The  "black  line/'  referred  to  in  the  opinion,  is 
the  irregular  line,  C,  D.  The  "red  line,"  also  re- 
ferred to  in  the  opinion,  is  the  irregular  line^  D, 
A,  B,  0. 

Dillard  ft  Bell,  for  appellants.  Axley  & 
Axley,  Ben  Posey*  and  B.  B.  Norvell,  for 
appellee. 


WAI^KBB,  J.  This  is  an  action  in  the  na- 
ture of  trespass  quaore  clausum  for  cutting 
timber.  The  soluti<»i  of  the  controversy  de- 
pends upon  the  true  location  of  the  tract  of 
land  containing  100  acres,  which-  was  ex- 
cepted in  the  deed  of  Wilkei^son  to  Eaves, 
dated  August  3,  1869,  for  the  laud  which 
had  theretofore  been  conveyed  to  S.  P.  Wil- 
son, and  the  location  of  the  tract  of  100 
acres  depends,  in  its  turn,  upon  whether 
its  southern  boundary  line  is  at  A.  B.,  as 
indicated  on  the  map  and  as  contended  by 
the  defendant,  or  at  C.  D.,  as  contended  by 
the  plaintiff.  There  was  evidence  upon 
which  the  Jury  were  well  warranted  in  de- 
ciding as  they  did,  that  the  line  was  at  C. 
D.;   the  timber  having  been  cut  below  that 
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line  and  on  plaintiff's  land,  if  the  verdict  was 
correct  in  fact  and  in  law. 

The  defendants  objected  to  the  introduc- 
tion of  the  deed  from  Wilkeraon  to  Eaves, 
upon  the  ground  of  a  defective  probate.  The 
acknowledgment  of  Wilkerson  and  his  wife 
and  her  privy  examination  were  taken  be> 
fore  Samuel  Hunt,  clerk  of  the  county  court 
of  Cleveland,  Tenn.,  and  the  seal  of  that 
court  which  appears  to  be  the  seal  of  his 
office  is  affixed  thereto.  This  probate  would 
be  insufficient  to  authorize  the  registration  of 
the  deed,  and  the  objection  would  have  been 
good,  but  for  the  several  acts  of  the  Legisla- 
ture relating  to  such  probates  and  validating 
the  same.  Acts  1883,  p.  187,  c.  129;  Acts 
1885,  p.  02,  c.  11 ;  Code,  §  1262 ;  Revisal  1905, 
§  1022.  The  original  act  of  1883  allowed  pro- 
bates to  be  taken  by  a  notary,  or  a  clerk  of 
a  superior  court,  in  another  state  and  certi- 
fied under  the  official  seal  of  such  notary  or 
superior  court  By  the  act  of  1885  the  words 
"superior  court*'  are  stricken  out,  and  the 
words  "court  of  record"  substituted,  so  that 
it  will  read  as  amended:  "A  clerk  of  a  court 
of  record."  The  act  as  originally  enacted 
and  amended,  and  as  Inserted  in  the  Code 
and  in  the  Revisal,  further  provided  that  a. 
deed  so  proved  and  certified,  "with  the  cer- 
tificate of  its  having  been  registered"  in  the 
proper  county,  shall  be  a  sufficient  registra- 
tion of  the  same,  "and  such  proof  and  regis- 
tration shall  be  adjudged  good  and  valid  in 
law."  That  such  legislation  is  constitutional 
where  it  does  not  affect  vested  rights  can- 
not now  be  questioned.  The  able  and  learned 
opinion  of  tlie  present  Chief  Justice  in  Bar- 
rett V.  Barrett  120  N.  C.  127,  26  S.  B.  691, 
36  L.  R.  A.  226,  which  is  well  sustained  by 
authority,  fully  demonstrates  the  power  of 
the  Legislature  to  enact  it  and  clearly  de- 
fines the  limitations  upon  that  power.  See, 
also,  Anderson  v.  Wilkins,  142  N.  G.  154, 
55  8.  B.  272,  9  L.  R.  A.  (N.  S.)  1140.  We  do 
not  understand  how  the  defendant  is  in  a 
position,  with  respect  to  the  title  conveyed 
by  the  Wilkerson  deed,  to  challenge  the  va- 
lidity of  the  act  The  deed  was  properly  ad- 
mitted in  evidence.  This  seems  to  have  been 
the  main  contention  of  the  defendant  We 
have  examined  very  carefully  the  other  ex- 
ceptions of  the  defendant,  and  have  found 
them  to  be  without  merit  The  rulings  as 
to  evidence,  even  if  not  correct  in  themselves, 
did  the  defendants  no  harm.  There  must  not 
only  be  error  in  order  to  reverse  a  Judgment 
in  this  court  but  prejudicial  error.  We  do 
not  mean  to  imply  that  any  of  those  rulings 
were  not  correct  We  think  they  were  right 
Besides,  the  finding  of  the  Jury  has  rendered 
some  of  them  immaterial. 

The  charge  of  the  court  was  substantially 
responsive  to  the  defendant's  prayers  for 
instruction,  and  covered  the  material  points 
of  the  case.  The  defendants,  in  our  opinion, 
have  no  Just  or  legal  ground  to  complain  of 
the  proceedings  below.  The  pivotal  question 
was  the  location  of  the  true  dividing  line  be- 


tween the  land  of  the  parties,  and  that  was 
largely  a  question  of  fact  Under  a  correct 
charge  from  the  court,  the  Jury  have  found 
that  it  is  the  "black"  line,  and  not  the  "red" 
line,  and,  this  being  so,  tlie  plaintiffs  have 
established  the  trespass. 
No  error. 


0»  Gfl.  79«) 
SEABOARD  AIR  LINE  RY.  t.  RANDOLPH. 

(Supreme  Court  of  Georgia.    Dec.  19,  1907.    On 
Rehearing  Jan.  15,  1908.)  ' 

NXW  TBIAX.  —  BXOESSIVS  VEBDIOT  —  BSMITTI- 
TUB. 

Where,  in  a.  salt  by  a  widow  for  the  homi- 
cide  of  her  hiusband,  a  verdict  was  found  in 
favor  of  the  plaintiff  for  f 9, 127.20.  and  the  pre- 
siding judge,  on  the  heanng  of  a  motion  for  a 
new  trial,  expressed  his  disapproval  of  such 
verdict  as  being  far  too  large  a  sum,  and  stated 
that  he  would  not  approve  a  verdict  in  favoT  of 
the  plaintiff  for  exceeding  |6,500,  whereupon  the 
plaintiff*8  attorney  wrote  off  all  in  excess  of 
that  amount,  and  the  judge  then  passed  an  or- 
der reciting  that  "it  appearing'*  that  the  plain- 
tiff had  voluntarily  reduced  the  verdict  and 
Judgment  in  her  favor,  and  had  written  off  all 
in  excess  of  $6,500,  the  motion  was  overmled, 
under  previous  decisions  of  this  court  this  was 
error  which  necessitated  a  reversaL 
(Syllabus  by  the  Court) 

Brror  from  Superior  Court  Glynn  Oonnty ; 
T.  A.  Parker,  Judge. 

Action  by  Mrs.  H.  B.  Randolph  against  the 
Seaboard  Air  Line  Railway.  Jud^rment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

See  55  S.  B.  47. 

Mr&  H.  B.  Randolph  brought  suit  against 
the  Seaboard  Air  Line  Railway  to  recover 
damages  for  the  homicide  of  her  husband. 
On  tlie  first  trial  a  nonsuit  was  granted. 
Randolph  v.  Brunswick  &  Birmingham  R.  Co., 
120  Qa.  969,  48  S.  B.  896w  The  salt  was 
rebrought,  and  resulted  in  a  verdict  in  favor 
of  the  plaintiff  for  |9,127.2a  A  motion  for 
a  new  trial  was  made.  During  the  argnment 
the  presiding  Judge  "expressed  his  disapprov- 
al of  the  verdict  in  said  case,  as  being  for  a 
greater  sum  than  ought  to  be  approved  by  him 
under  the  evidence;  •  •  •  tliat  he  would 
not  approve  a  verdict  in  said  case  in  favor 
of  the  said  defendant  in  error  exceeding  in 
amount  the  sum  of  $6,500.'*  After  this  state- 
ment counsel  for  the  plaintiff  wrote  off  from 
the  verdict  all  in  excess  of  the  sum  tlias  in- 
dicated by  the  Judge  as  satisfactory  to  him. 
An  order  was  then  passed  reciting  that  **it 
appearing  to  the  court  in  the  above-stated 
case  that  the  plaintiff,  Mrs.  H.  B.  Randolpb. 
has  voluntarily  written  <^  and  reduced  tbe 
verdict  and  Judgment  in  her  favor,  so  as  that 
of  the  said  verdict  and  Judgment  thus  amend- 
ed and  so  reduced  and  written  ott  by  ber  vol- 
untarily be  and  remain  the  sum  of  sixty-five 
hundred  dollars  ($6,500),"  the  motion  fior  a 
new  trial  was  overruled.  The  defendant  ex- 
cepted.  There  <were  assignments  of  error  on 
the  refusal  of  a  new  triaL  One  <tf  the  spe- 
cial assignments  of  error  complained  that 
the  court  erred  in  overruling  and  denying  the 
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motion  and  amended  motion  for  a  new  trial 
upon  tlie  grounds  therein  contained,  "after 
and  notwithstanding  said  plaintiff  had  writ- 
ten off  the  excess  and  reduced  said  verdict 
and  Judgment  complained  of  in  said  case  to 
the  sum  of  IG^SOa" 

Croyatt  &  Whitfield,  for  plaintiff  in  error. 
Burton  Smith  and  D.  W.  Krauss»  for  defend- 
ant in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  The  case  before  us  is  controlled  by 
former  decisions  of  this  court  In  Savan- 
nah, Florida  &  Western  Ry.  v.  Harper,  70 
6a.  120,  the  following  ruling  was  made: 
*'Where  general  damages  have  been  recover- 
ed for  a  personal  tort,  if  they  are  so  excessive 
as  to  lead  tlie  court  to  suspect  bias  or  preju- 
dice, he  may  grant  a  new  trial;  but  the 
Judge  has  no  power  to  say  that  the  verdict 
In  such  a  case  should  not  exceed  a  specified 
sum,  and  to  require  the  plaintiff  to  write  off 
a  portion  of  the  damages,  and  thereupon  re- 
fuse a  new  trial.  Aliter,  in  actions  on  con- 
tracts or  for  torts  to  property,  the  value  of 
which  may  be  ascertained,  and  in  relation  to 
which  Hxed  rules  for  measuring  damages  are 
recognized.'*  Mr.  Justice  Hall,  in  a  learned 
and  elaborate  opinion,  discussed  the  power  of 
the  Judge  in  such  cases,  the  limitation  there- 
in, and  the  reasons  therefor,  in  the  light  of 
the  common  law  and  the  statutes  of  this 
state.  The  only  difference  between  the  ac- 
tion of  the  presiding  Judge  there  and  in  the 
present  case  Is  that  in  the^  former  case  he 
stated  in  his  order  that  a  new  trial  would  be 
granted  unless  a  certain  amount  should  be 
•written  off  from  the  verdict  by  the  plaintiff, 
which  was  done,  and  the  defendant  excepted. 
Here  the  bill  of  exceptions  shows  that  the 
Judge  stated  orally  that  he  would  not  ap- 
prove a  verdict  in  fav(Mr  of  the  plaintiff  in 
excess  of  a  certain  amount,  whereupon  coun- 
sel for  the  plaintiff  wrote  off  all  in  excess  of 
that  amount,  and  the  motion  for  a  new  trial 
was  overruled,  to  which  the  defendant  ex- 
cepted. The  order  on  Its  face  shows  that 
the  overruling  of  the  motion  for  a  new  trial 
was  affected  or  influenced  by  this  "voluntary" 
(?)  writing  off  of  a  part  of  the  verdict  The 
case  cited  was  for  a  physical  injury.  In 
Savannah,  Florida  &  Western  Ry.  v.  Godkin, 
104  Qa.  655,  80  S.  B.  378,  69  Am.  St  Rep. 
187,  the  general  rule  was  again  stated.  But 
cases  of  tortious  homicide  are  passingly  re- 
.  ferred  to  as  exceptions,  and  the  cases  of 
Carlisle  v.  Callahan,  78  Ga.  320,  2  S.  El  751, 
and  Central  Raihroad  v.  Crosby,  74  Ga.  737, 
58  Am.  Rep.  463,  were  cited.  It  was  held 
that  the  mere  voluntary  seriting  off  of  a  part 
of  the  verdict  by  the  plaintiff  was  not  in  it- 
self a  ground  for  reversal,  where  it  did  not 
appear  that  this  was  done  on  the  suggestion 
of  the  presiding  Judge,  or  that  his  refusal  of 
a  new  trial  was  influenced  by  the  reduction 
of  the  verdict,  and  where  this  court  could  not 
say  that  the  verdict  as  originally  rendered 


by  the  Jury  was  so  excessive  as  to  lead  the 
court  to  suspect  bias  or  prejudice  on  the 
part  of  the  Jury.  See,  also,  Brunswick  Light, 
etc,  Co.  T.  Gale,  91  Ga«  813,  18  S.  £.  11; 
Central  of  Ga.  Ry.  Ck>.  v.  Harden;  113  Ga. 
453,  38  S.  B.  949;  Thompson  v.  Warren,  118 
Ga.  644,  45  S.  E.  912;  Mclntyre  v.  Mclntyre, 
120  Ga.  67,  47  S.  B.  501,  102  Am.  St  Rep.  71. 

In  Central  of  Georgia  Ry.  Ca  v.  Perkerson, . 
112  Ga.  923,  38  S.  E.  365,  53  ^  R.  A.  210, 
suit  was  brought  by  a  widow  for  the  homicide 
of  her  husband.  Proof  was  made  as  to  his 
earnings,  and  the  mortality  and  annility  ta- 
bles ^were  Introduced  in  evidence.  The  Jury 
returned  a  verdict  in  favor  of  the  plaintiff  for 
$10,333.33.  The  defendant  moved  for  a  new 
trial.  The  motion  was  overruled,  except  as 
to  the  ground  complaining  that  the  verdict 
was  excessive,  upon  which  ground  the  Judge 
ordered  that  a  new  trial  be  granted  unless 
the  plaintiff  should  write  off  from  the  verdict 
a  designated  amount  The  plaintiff  complied 
with  the  requirement,  and  a  new  trial  was 
thereupon  refused.  The  defendant  excepted. 
This  court  held  that  "the  trial  Judge  has  no 
power  to  order  that,  as  a  condition  to  the  re- 
fusal of  a  new  trial,  a  portion  of  the  verdict 
shall  be  written  off  as  excessive,  except  where, 
from  the  application  of  the  law  to  the  evi- 
dence, the  excess  can  be  accurately  ascertain- 
ed." In  the  opinion  Mr.  Justice  Fish  review- 
ed various  cases,  Including  the  Carlisle  Case, 
78  Ga.  320,  2  S.  E.  751,  and  the  Central  Rail- 
road Case,  74  Ga.  737,  58  Am.  Rep.  463.  The 
decision  in  the  case  of  Savannah,  Florida  & 
Western  Ry.  v.  Harper,  70  Ga.  119,  was  ap- 
proved, and  certain  later  decisions,  which 
were  not  in  harmony  with  it,  were  disap- 
proved. 

If  the  question  were  an  original  one,  some- 
thing might  be  said  in  favor  of  the  practice 
adopted  in  some  other  states,  where,  if  the 
presiding  Judge  approves  the  finding  so  far  as 
the  question  of  liability  is  concerned,  and 
thinks  that  the  plaintiff  Is  entitled  to  recover 
against  the  defendant,  but  that  the  amount 
found  is  too  large  to  be  approved  by  him,  he 
may  allow  a  certain  amount  to  be  written  off, 
and,  if  the  excess  be  voluntarily  relinquished, 
the  amount  of  the  verdict  would  be  no  longer 
be  cause  for  a  new  trial.  Bleckley,  C.  J.,  in 
Augusta  Ry.  Co.  v.  Glover,  92  Ga.  132  (15), 
149,  18  S.  B.  406,  415,  said:  "Why  should 
there  be  a  new  trial  solely  for  the  purpose 
of  reducing  the  damages,  when  the  plaintiff 
had  voluntarily  relinquished  all  that  could  be 
treated  as  excess?"  But  it  did  not  appear 
there  that  the  preaiding  Judge  by  suggestion 
or  ord^  caused  the  reduction  of  the  verdict, 
or  made  It  a  condition  for  the  refusal  of  a 
new  trial.  The  rule  appears  to  be  too  well 
settled  now  in  this  state  to  discuss  it  as  an 
open  question.  Under  the  Authorities  refer* 
red  to  above,  and  other  decisions  cited  in 
them,  a  reversal  must  result  It  was  argued 
that  the  point  was  not  sufficiently  made  by 
th^  bUl  of  exceptions.    But  it  was  quite  as 
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clearly  made  as  In  other  cases  cited  abOTe^ 
and  was  sufficiently  raised. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  ATKINSON,  J.»  disqualified. 

On  Rehearing. 

A  motion  for  a  rehearing  was  made  in  this 
case.  After  careful  consideration  it  is  over- 
ruled. It  was  urged  that  the  assignments 
of  error  in  cases  cited  in  the  original  opinion 
more  clearly  raised  the  points  considered  than 
those  in  the  case  at  bar.  In  some  of  the  cases 
cited  the  specifications  of  error  were  more 
elaborate,  and  perhajm  more  definite ;  but  in 
other  cases  we  do  not  think  that  the  assign- 
ments of  error  which  were  passed  on  by  this 
court  made  the  point  under  consideration  any 
more  clearly  than  it  was  made  in  this  case, 
and  this  was  the  meaning  of  the  statement 
in  the  opinion  that  "it  was  quite  as  clearly 
made  as  in  other  cases  cited  above."  Thus» 
in  the  case  of  Savannah,  Florida  &  Western 
Railway  v.  Harper,  70  Ga.  120,  the  presiding 
judge  ordered  that  the  motion  for  a  new 
trial  should  be  granted  unless  within  five 
days  the  plaintiffs  should  write  off  from  the 
verdict  a  certain  amount,  and,  in  the  event 
they  should  do  so,  a  new  trial  should  be  re- 
fused. The  amount  was  written  off.  The  as- 
signments of  error  were  that  the  Judge  er- 
red in  denying  the  motion  for  a  new  trial, 
**that  the  said  judge  en*ed  in  not  granting 
a  new  trial  without  terms  or  conditions,  and 
that  the  said  judge  erred  in  not  granting  un- 
conditionally the  new  trial  prayed  for  upon 
each  and  all  the  grounds  of  said  motion  for 
new  trial  and  amendments  thereto."  This 
does  not  appear  to  make  the  point  that  the 
judge  ought  to  have  granted  a  new  trial,  and 
ought  not  to  have  refused  It  upon  compliance 
with  a  condition  that  the  plaintiff  write  off  a 
part  of  his  recovery,  any  more  clearly,  in 
our  opinion,  than  in  the  present  case  the 
plaintiff  in  error  complains  that  the  judge 
orally  disapproved  the  verdict  as  it  stood, 
stated  that  he  would  not  approve  a  verdict 
except  for  a  certain  amount,  allowed  the 
plaintiff's  counsel  to  reduce  it  to  that  amount, 
and  then  refused  a  new  trial.  At  any  rate, 
we  think  that  the  bill  of  exceptions  and  the 
assignments  of  error  therein  are  sufficient 
to  raise  the  question  for  adjudication  by  this 
court 

It  was  suggested  that  no  objection  was 
shown  to  have  been  made,  nor  was  any  ex- 
ception taken,  to  the  court's  allowing  plain- 
tiff's counsel  to  reduce  the  verdict  by  writing 
off  a  part  of  it,  but  only  to  the  overruling  of 
the  motion  for  a  new  trial.  Had  the  plaintiff 
in  error  assigned  error  because  the  presiding 
judge  allowed  the  plaintiff  to  abandon  a  part 
of  her  recovery,  she  would  no  doubt  have 
promptly  replied  that  she  had  a  right  to  can- 
cel her  recovery  in  whole  or  in  part,  and  not 
to  insist  on  collecting  it  all,  or,  indeed,  any  of 
It,  If  she  saw  fit  not  to  do  so.  The  trouble 
was,  not  merely  that  she  wrote  off  a  part  of 
her  recovery,  but  that  the  court  announced 


his  dissatisfaction  with  tlM  Terdlct  which 
the  jury  had  found  as  being  excessive,  and 
then,  when  the  plaintiff  had  reduced  It  to  an 
amount  stipulated  by  him,  refused  the  new 
trial.  It  was  not  simply  the'  reduction  of  the 
amount  which  was  the  substantive  cause  of 
the  complaint,  but  the  refusal  of  a  new  trial 
upon  the  reduction  of  the  verdict  to  an 
amount  fixed  by  the  presiding  judge  as  satis- 
factory to  him,  instead  of  by  a  jury.  The 
overruling  of  the  motion,  under  the  circum- 
stances and  on  the  basis  set  out  in  the  bill  of 
exceptions,  was  the  real  error  assigned.  We 
think  the  point  is  controlled  in  principle  by 
the  decisions  cited  in  the  opinion  heretofore 
filed,  and  that  it  is  not  open  for  discussion 
as  an  original  proposition.  In  cases  where, 
from  the  application  of  the  law  to  the  evi- 
dence, an  excess  in  the  verdict  can  be  ac- 
curately ascertained,  and  the  verdict  correct- 
ed by  plaintiff's  writing  it  off,  a  different  rule 
might  apply;  but  in  cases  like  that  under 
consideration,  where  the  jury  found  a  verdict 
for  a  specified  amount  on  account  of  the 
homicide  of  the  plaintiff's  husband,  and  there 
was  no  exact  method  by  which,  from  an  ap- 
pllcktion  of  the  law  to  the  evidence,  if  the 
amount  was  excessive,  the  excess  could  be 
accurately  ascertained,  under  the  former  de- 
cisions of  this  court,  which  are  binding,  the 
presiding  judge  could  not  lawfully  fix  an 
amount  which  in  his  discretion  would  be  a 
proper  verdict,  and,  upon  the  plalntifTs  re- 
ducing the  recovery  to  that  amount,  refuse  a 
new  trial. 

Counsel  for  defendant  In  error  Included  in 
his  motion  a  request  that.  If  a  new  hearing 
should  not  be  allowed,  the  new  trial  shonld 
be  limited  to  assessing  the  amount  of  dam- 
ages. Under  the  facts  of  the  case,  we  do  not 
think  it  would  be  proper  to  give  such  a  direc- 
tion to  the  court  below,  and  the  request  Is 
denied. 


(S  6&.  App.  862) 
WISBBERG  v.  NOVELTY  HAT  MFG.  CO. 

(No.  547.) 
(Goart  of  Appeals  of  Georgia.    Jan.  15,  190&) 

1.  Warr  op  Erroe— Dismissai*. 

The  motion  to  dismiss  the  bill  of  exceptfons 
is  denied  on  all  the  grounds  stated.  Civ.  Code 
1895,  fifi  5565,  5569 ;  Continental  Insurance  Co. 
V.  Wickham,  110  Ga.  131,  85  S.  E.  287 ;  Scott 
V.  Whipple,  116  Ga.  211,  42  B.  E.  519;  Ander- 
son V.  Newton,  123  Ga.  518,  51  S.  B.  508: 
Strickland  v.  Thornton  (Ga.  App.)  58  S.  £. 
54():  Gleason  v.  Travnham,  111  (ia.  887,  36 
S.  E.  969;  Taylor  v.  McLaughlin,  120  Qa.  705. 
48  S.  E.  203. 

2.  Set-Off  Aivn  Countebolaik  —  Ovekpat- 

MENTS. 

Recoupment  an^  set-off  lie  for  overpay- 
ments, and  the  motion  to  strike  such  plea  was 
properly  overruled,  dr.  Code  1895,  §  3758: 
Petit  V.  Teel,  57  Ga.  145;  Bracken  v.  Dillon, 
64  Ga.  244,  37  Am.  Rep.  70. 
8.  Writ  of  Brrob  —  Rbvikw -^  OoHn.ictnffo 
Evidence. 

The  Supreme  CJourt  having  held  In  this  cftse 
that  the  contract  sued  upon  was  ambiguons  and 
that  parol  evidence  was  admiflsible  to  explain 
such  amhiguity,  and  there  being  a  conflict  in  the 
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•FidiAoe  ai  to  all  the  material  iesuea,  the  find- 
ing of  the  court  below  without  the  intervention 
of  a  Jury  on  questions  of  fact  will  not  be  disturb- 
ed. Noireltv  Hat  Manufacturing  Company  t. 
Wiaeberg,  126  Ga.  800,  60  S.  £.  028. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼01.  8,  Appeal  and  Error,  §)  8888-3989.] 

(Syllaboa  by  the  Court.) 

Error  from  City  Court  of  Atlaata;  H.  M. 
Reid,  Judge. 

Action  by  B.  H.  Wiseberg  against  the  Nov- 
elty Hat  Manufacturing  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  e^ 
ror.    Affirmed. 

Wiseberg  brought  suit  against  the  Novelty 
Hat  Manufacturing  Company  upon  a  con- 
tract which  provided  that  the  said  Wiseberg 
"agrees  to  worlt  In  the  employ  of  the  Novelty 
Hat  Manufacturing  Company,  both  In  the 
house  and  on  the  road  as  traveling  sales- 
man, for  which  he  is  to  receive  $100  per 
month  provided  his  sales  average  |25,000  per 
annum;  and  it  is  also  agreed  that  Wiseberg 
is  to  receive  a  commission,  of  5  per  cent  on 
all  sales  over  and  above  thiat  amounf*  The 
contract  was  to  continue  one  year  from  No- 
vember 1, 1903,  each  party  reserving  the  right 
to  terminate  the  contract  April  30,  1904; 
and  the 'contract  was  terminated  April  30, 
1904,  and  Wiseberg  brought  this  suit  to  re- 
cover the  remainder  of  his  salary  computed 
at  the  rate  of  $100  per  month.  The  defend- 
ant admitted  the  execution  of  the  contract, 
but  insisted  that  the  plaintiff  was  not  en- 
titled to  $100  per  month  unless  his  sales  av- 
eraged the  amount  of  $25,000  per  annum, 
and  that  they  did  not  average  that  much. 
The  defendant  filed  a  plea  of  8et-<^,  alleging 
that  the  plaintiff  had  been  overpaid,  and 
asked  for  a  judgment  against  the  plaintiff  for 
the  balance.  The  case  was  subipitted  to  the 
judge  without  the  intervention  of  a  jury. 

On  the  first  trial  of  the  case  the  court 
struck  the  defendant's  answer,  and  construed 
the  contract  to  be  unambiguous,  and  inter- 
preted it  as  Imposing  upon  the  defendant  the 
obligation  of  paying  the  plaintiff  $100  per 
month  for  his  services,  and  entered  judgment 
in  his  favor  for  the  full  amount  of  his  claim. 
The  defendant  took  the  case  to  the  Supreme 
Court,  and  that  court  held  that  the  lower 
court  erred  in  ruling  that  the  contract  was 
unambiguous,  and  held  that  the  contract  was 
ambiguous,  and  that  parol  evidence  was  ad- 
missible to  explain  the  ambiguity ;  the  ambi- 
guity being  as  to  whether  the  contract  imposed 
upon  the  Novelty  Hat  Company  the  unquali- 
fied obligation  to  pay  the  plaintiff  $100  per 
month  for  his  salary  in  case  the  contract 
should  be  terminated  before  the  end  of  the 
year,  or  whether  the  obligation  was  to  pay 
the  plaintiff  this  amount  of  salary  per  month 
on  average  sales  during  the  year  that  would 
make  a  total  average  for  the  year  of  $25,- 
000 — in  other  words,  whether  this  average 
was  to  be  calculated  on  the  basis  of  the  en- 
tire year's  business,  or  on  average  sales 
amounting   to   so   much   per   week   or   per 


m<«tlL  Nbrelty  Hat  Manufacturing  Compa- 
ny V.  Wiseberg,  126  Ga.  800,  55  S.  E.  923. 

On  the  second  trial  the  case  was  again  sub- 
mitted to  the  judge  without  the  intervention 
of  a  jury.  The  plaintiff  moved  to  strike  the 
defendant's  plea  of  set-off  and  recoupment, 
claiming  that  the  sums  paid  to  him  by  the 
defendant  were  voluntary  payments  and  could 
not  be  recovered  back.  The  court  refused  to 
strike  this  plea,  and  the  plaintiff  excepted. 
After  hearing  the  evidence  the  court  render- 
ed judgment  in  favor  of  the  Novelty  Hat 
Manufacturing  Company  and  against  Wise- 
berg for  $92.23,  based  upon  the  plea  of  set-off 
and  recoupment  This  judgment  is  assigned 
as  error,  because  there  was  no  evidence  to 
support  it  and  because  it  was  contrary  to 
law.  On  .the  material  Issues  in  the  case  the 
evidence  Is  confilcting. 

When  the  case  was  called  in  this  court  a 
motion  was  made  to  dismiss  the  writ  of  er- 
ror on  the  following  grounds:  (1)  That  the 
bill  of  exceptions  was  filed  before  it  was  cer- 
tified and  before  It  was  approved.  (2)  That 
the  brief  of  evidence  was  filed  before  it  was 
either  approved  or  ordered  filed.  (3)  That 
there  is  no  sufficient  assignment  of  error  on 
the  final  judgment  The  bill  of  exceptions  is 
dated  May  22,  1907.  It  was  filed  in  the  court 
below  on  the  same  day.  The  judge's  certifi- 
cate is  dated  May  23d.  The  bill  of  excep- 
tions was  served  May  24tlL  The  brief  of 
evidence  was  filed  in  the  court  below  on  May 
22d,  and  approved  and  ordered  filed  May 
28d.  The  clerk  of  the  court  below  certified 
to  this  court  the  original  bill  of  exceptions  on 
the  7th  day  of  June,  1907. 

Hirsch  &  Haas,  for  plaintiff  in  error.  Jno. 
li.  Hopkins  &  Sons,  for  defendant  in  error. 

HIUU  C.  J.   Judgment  affirmed. 


(8  Ga.  App.  374) 
SHEFFIELD    et    al.    v.    INTERNATIONAL 
HARVESTING  MACH.  CO.  OP  AMER- 
ICA.    (No.  56a) 

(Court  of  Appeals  of  Georgia.    Jan.  15,  1908.) 

1.  Bills  and  Notes— Renewal  Note— Con- 
bidesation. 

A  note  given  in  renewal  and  extension  of  a 
past-due  note  contains  a  stipulation  releasing 
and  relinquishing  any  and  all  claims  arising  out 
of  the  purchase  of  a  machine  for  which  the  first 
note  was  given.  Held:  (1)  The  renewal  and 
extension  of  the  time  of  payment  constitutes  a 
sufficient  consideration  for  such  waiver.  (2) 
A  plea  setting  up  total  failure  of  consideration 
in  defense  to  a  suit  on  the  renewal  note  was 
properly  stricken. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  §§  350-354.] 

2.  Same— Evidence. 

The  verdict  was  demanded  by  the  evidence. 
(Syllabus  by  the  CourL) 

Error  ^ftorn  City  Coort  of  Miller  County; 
C.  a  Bush,  Judge. 

Action  by  the  International  Harvesting 
Machine  Company  of  America  against  B.  A. 
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Sheffield  and  others.     Judgment  for  plain* 
tiff,  and  defendants  bring  error.    Affirmed. 

W.  I.  Geer,  for  plaintiffs  In  error.  Bush 
ft  Stapleton,  for  defendant  In  error. 

HILL,  O.  J.  The  International  Harvesting 
Machine  Company  of  America  sued  Sheffield 
as  principal  and  Kelley  as  Indorser  on  a 
promissory  note  which  contained  the  follow- 
ing provision:  "In  consideration  of  the  re- 
newal and  extension  of  my  notes,  Noe.  82,- 
©72  and  82,973,  year  1903-04,  I  hereby  ac- 
knowledge full  satisfaction  of  and  uncon- 
ditionally release  ^nd  relinquish  any  and  all 
claims  arising  out  of  purchase  of  the  ma- 
chine for  which  the  note  or  notes  of  which 
this  is  a  renewal,  was  given."  The  defend- 
ants filed  a  loint  plea  of  the  general  issue, 
and  further  pleaded  a  total  failure  of  con- 
sideration as  to  the  mowing  machine  for 
which  the  original  note  was  given,  but  ad- 
mitted an  indebtedness  of  |15  for  a  hayrake. 
On  motion  of  plaintiff's  counsel  the  court 
struck  the  plea  of  total  failure  of  considera- 
tion on  the  ground  that  the  note  sued  on  was 
given  in  renewal  of  a  previous  note,  and  in 
consideration  of  the  extension  and  renewal 
of  said  note  the  maker  thereof  had  made  an 
express  waiver  of  all  claims  arising  out  of  the 
purchase  of  the  machine  for  which  the  first 
note  wail  given.  To  this  judgment  striking 
hia  plea  the  defendant  excepted  pendente 
lite.  The  note  sued  on  was  introduced  In 
evidence,  and  the  defendant  testified  that  it 
was  made  in  renewal  of  the  notes  which 
be  had  given  for  a  Deerlng  mowing  machine 
and  hayrake.  Under  this  evidence  the  jury 
returned  a  verdict  for  the  plaintiff  for  the 
full  amount,  and  the  defendant  filed  a  mo- 
tion for  a  new  trial,  based  on  the  general 
grounds  and  on  the  ground  that  the  court 
struck  his  plea  of  total  failure  of  consid- 
eration. 

The  one  questiqn  for  our  decision  is  wheth- 
er the  court  erred  In  striking  the  plea  of 
total  failure  of  consideration.  This  plea  Is 
in  the  following  language:  "For  further  plea 
this  defendant  says  that  the  consideration  of 
the  note  sued  on  was  the  purchase  price  of 
a  mowing  machine  and  hayrake,  and  that 
the  said  mowing  machine  was  8hipi)ed  to 
this  defendant  Sheffield,  but  that  no  blade 
was  sent  with  the  mowing  machine,  and  for 
this  reason  the  consideration  of  said  note 
has  totally  failed  as  to  said  mowing  machine, 
for  that  the  defendant  purchased  the  said 
blade  as  a  part  of  the  mowing  machine." 
It  will  be  seen,  from  the  recitals  contained 
In  the  renewal  note  sued  on,  that  the  machine 
in  question  was  purchased  and  the  original 
note  given  therefor  over  a  year  previous,  and 
that  the  defect  complained  of  was  patent, 
and  one  that  the  purchaser  could  readily 
see  upon  looking  at  the  machine.  Never- 
theless, he  seems  to  have  given  hid  original 
note  therefor  without  making  any  complaint 
of  the  defect,  and  over  a  year  thereatter. 


still  without  complaint;  he  gave  his  renewal 
note,  the  subject-matter  of  this  suit,  in  which 
renewal  note  he  expressly  waived  all  claims 
arising  out  of  the  purchase  of  the  machine 
for  which  the  original  note  was  given.  Many 
authorities  hold  that  a  renewal  or  extension 
of  a  promissory  note  at  the  solicitation  of 
the  maker,  with  full  knowledge  of  a  failure 
of  the  consideration  for  which  the  original 
note  was  given,  constitutes  a  waiver  of  any 
defense  on  that  score;  but  it  cannot  be  doubt- 
ed that  where,  in  a  renewal  note,  there  is  an 
express  waiver  of  any  breach  of  warranty 
or  failure  of  consideration,  such  as  is  con- 
tained in  the  present  note,  and  the  extoi- 
sion  is  given  in  consideration  of  such  waiv- 
^er,  the  defendant  could  not  set  up  such  de- 
'fense  to  a  suit  on  the  renewal  note.  A  re- 
newal or  an  extension  of  time  of  payment 
constitutes  a  sufficient  consideration  for  a 
waiver  on  the  part  of  the  vendee  of  any 
breach  of  warranty  or  of  any  failure  of  con- 
sideration of  the  article  purchased  and  for 
which  he  gave  his  promissory  note  in  the 
first  instance.  While  we  are  inclined  to  the 
opinion  that  a  mere  extension  of  time  of 
payment  does  not  itself  estop  the  maker  of 
the  note  from  setting^  up  as  a  defense  a  total 
failure  of  consideration,  yet,  where  the  evi- 
dence discloses  the  fact  of  his  knowledge  of 
such  failure  of  consideration  at  the  time 
that  he  gave  the  renewal  note,  and  in  the 
renewal  note  he  expressly  waives  any  failure 
of  consideration  or  any  claim  arising  on  ac- 
count of  failure  of  consideration,  we  think 
he  would  unquestionably  l^  bound.  Fair- 
banks V.  Baskett,  98  Mo.  App.  53,  71  S.  W. 
1113 ;  Deerlng  &  Co.  v.  Walter,  2  Neb.  (Unof.> 
361,  96  N.  W.  517. 

The  learned  counsel  for  the  plaintiff  in  «:- 
ror  states  in  his  brief  that  his  client  was 
induced  to  'give  his  note  for  the  mowing 
machine  notwithstanding  the  fact  that  there 
was  no  blade,  on  the  promise  of  the  harvest- 
ing machine  company  that  they  would  send 
the  blade,  but  the  plea  fails  to  set  up  any 
such  explanation  of  his  conduct.  It  is  not 
alleged  in  said  plea  that  the  note  sued  upon 
was  obtained  by  any  unfair  means,  or  that 
the  harvesting  machine  company  failed  to 
comply  with  their  promise  to  send  the  blade. 
which  was  an  essentlaf  part  of  the  machine; 
but  the  note  contains  expressly  and  in  the 
clearest  language  and  upon  a  sufficient  con- 
sideration (to  wit,  an  extension  of  time  for 
the  payment  of  the  indebtedness)  a  release 
and  relinquishment  of  all  claims  for  dam- 
ages arising  out  of  the  purchase  of  the  ma- 
chine. We  are  therefore  clearly^  of  the  opin- 
ion that  the  court  did  not  commit  an  error 
in  striking  the  plea.  After  the  plea  was 
stricken,  of  course,  any  evidence  offered  by 
the  defendant  in  support  thereof  was  prop- 
erly excluded. 

The  verdict  was  demanded  by  the  erldaice. 
and  the  judgment  of  the  court  below,  rv^os- 
ing  a  new  trial,  Is  affirmed. 

Judgment  affirmed. 
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(3  Ga.  App.  877) 
SHORT  T.  CHEROKEE  MFG.  CO.    (No. 
580.) 
(Court  of  Appea^  of  Qeorgia*    Jan.  15,  1908.) 

MA9RB  AND  SXRVANT— IllJUXr  TO  SSBVAin^- 
ASSTTMPTION   OF  RlSK. 

The  alleged  defect  in  the  machinery  and  the 
unsafe  condition  of  the  floor,  which  concurrently 
caused  the  plaintiff's  injury,  according  to  his 
o,wn  evidence  were  known  to  him,  or  by  the  ex- 
ercise of  ordinary  care  could  have  been  known 
to  him.  Being,  therefore,  the  ordinary  risks  of 
his  employment  and  assumed  by  him,  the  judg- 
ment of  nonsuit  was  properly  granted.  Civ. 
Ck>de  1895,  §  2612;  Banks  v.  Schofield's  Sons 
Co.,  126  Ga.  671 ;  55  S.  B.  939 ;  Crown  (Cot- 
ton Mills  V.  McNally,  123  Ga.  35,  51  S.  B.  la 

[Ed.  Note.— For  cases  in  point,  see  (jcnt.  Dig. 
ToL  34,  Master  and  Servant,  §§  574r-600.] 

(Syllabus  by  the  CJourt) 

Error  from  City  Court  of  Dalton;  J.  A. 
Longley,  Judge. 

Action  by  Frank  Short  against  the  Chero- 
kee Manufacturing  Company.  Judgment  for 
defendant.    Plaintiff  brings  error.    Affirmed. 

H.  J.  Langston  and  B.  J.  &  J.  McCamy, 
for  plaintiff  in  error.  Shumate  &  Maddox, 
for  defendant  in  error. 

HILL^  CL  J.    Judgment  affirmed. 


(3  Ga.  App.  410) 
80UTHBRN  RY.  CO.  et  al.  t.  MIIJiER. 
(No.  772.) 
(Court  of  Appeals  of  Georgia.  Jan.  15»  1906.) 

'1.   NKGUOBNCB— PLB^niNO. 

As  to  all  questions  raised  in  the  record, 
except  those  arising  from  the  overruling  of  the 
motion  for  a  new  trial,  the  cases  of  Southern 
Railway  Co.  ▼.  Miller,  1  Ga.  App.  616,  57  S.  EX 
1000,  and  Soathem  Ry.  Go.  v.  Rowe,  2  Ga,  App. 
— ,  50  S.  B.  462,  are  controlling. 

2.  Writ  of  Bbbdb— Rbvibw  —  Rulings  cm 
bvidbncb. 

To  be  sufficiently  specific  to  raise  any  que9- 
tion  for  determination  on  review,  grounds  of  a 
motion  for  a  new  trial  complaining  of  the  admis- 
sion of  testimony  should  contain  such  recitals 
as  will  show  with  definiteness,  independently  of 
other  portions  of  the  record,  the  nature  of  the 
errors  complained  of. 

[Kd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  {§  1744-1756.] 

3.  New  Tbial— Gbounds  of  Motion. 

Where  a  re9ue8t  to  charge  contains  several 
distinct  propositions^  a  ground  of  a  motion  for  a 
new  trial  oomplaininc^  that  the  court  refused 
the  request  in  its  entirety  will  be  held  not  to 
be  well  taken  if  any  of  the  propositions  be  un- 
sound. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  87,  New  Trial,  §  257.] 

4.  CoNTiNnANCB— Absencb  of  (Dounbel— In- 

8TBUCTI0MS. 

No  error  appears  in  the  instructions  except- 
ed to,  nor  in  the  refusal  to  continue  the  case. 

(Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.   10,  Continuance,   §  17.] 

5.  Wbit  of  Ebbob  —  Review  —  Vebdict—Ap- 

FBOVAL  of  TbIAL  COUBT. 

It  is  the  duty  of  the  trial  judge  to  be 
reasonably  satisfied  that  a  verdict  is  just  and 
true  before  he  approves  it;  but  if,  after  delib- 
nrately  weighing  the  matter,  his  mind  and  con- 
science does  approve  it,  any  slight  dissatisfaction 
or  doabt  through  which  he  may  have  passed,  and 


to  which  he  may  have  i^ven  expression  in  dis- 
cussing the  matter  preliminary  to  a  decision,  will 
not  operate  to  relieve  the  verdict  of  tliat  ele- 
ment of  finality  to  which,  when  approved,  it  is 
entitled  aa  a  finding  of  fact. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  8,  Appeal  and  Error,  §S  8948^3950.] 

(Syilabua  by  the  Court) 

Error  from  City  Court  of  Hall  County; 
J.  C.  Boone,  Judge. 

Action  by  W.  M  Miller  against  the  South- 
em  Railway  Company  and  others.  Judg- 
ment fbr  plaintiff,  and  defendants  bring  er- 
ror.   Aiflrmed. 

See  57  S.  B.  1090. 

Jno.  J.  Strickland  and  Bd.  QuiUian,  for 
plaintiffs  in  error.  Arnold  &  Arnold,  How- 
ard Thompson,  and  F.  M.  Johnson,  for  de- 
fendant in  error. 

POWEUi,  J.  1.  The  same  questions  made 
by  the  demurrer  and  by  the  special  plea 
were  decided  adversely  to  the  plaintiff  in  er- 
ror in  the  cases  of  Southern  Ry.  Co.  y.  Rowe, 
2  Ga.  App.  — ,  59  S.  B.  462,  and  So.  Ry.  Co. 
V,  Miller,  1  Ga.  App.  616,  57  S.  B.  1090. 

2.  In  the  motion  for  a  new  trial  error  is 
assigned  upon  the  admission  of  certain  tes- 
timony. The  grounds  are  not  sufiaciently 
full  and  specific  to  indicate  definitely  the 
nature  of  the  error  complained  of,  and  there- 
fore present  no  question  for  determination 
by  this  court 

8.  One  of  the  grounds  of  the  motion  com- 
plains :  '*The  court  erred  in  refusing  to  give 
in  charge  to  the  jury  the  following  written 
request,  handed  the  presiding  judge  as  re- 
quired by  law."  This  is  followed  by  a  re- 
quest to  charge  14  distinct  propositions,  some 
of  which,  at  least,  were  not  proper  to  be 
charged.  We  are  not  prepared  to  hold,  as 
was  insisted  by  counsel  for  defendant  in  er- 
ror, that  the  form  in  which  the  request  was 
submitted  had  the  effect  of  making  these  re- 
quested charges  an  entij^P^*  ^  ^^^  ^^  error 
in  one  paragraph  would  so  vitiate  all  the  oth- 
ers as  to  excuse  the  judge  from  charging 
sQoh  of  them  as  were  legal  and  pertinent; 
yet  it  is  plain  that  the  exception  now  taken 
is  an  entirety.  In  other  words,  counsel 
could  have  assigned  error  upon  each  of  his 
requested  charges  by  a  separate  assignment, 
and  thus  have  brought  under  review  the  re- 
fusal of  each  request  as  a  segregate  prop- 
osition. This  he  did  not  do,  but  has  elected 
to  stand  or  fail  by  the  whole.  The  rule  as 
to  exceptions  of  this  character  Is  too  well 
established  by  the  Supreme  Court  to  deserve 
further  diiscussion  here. 

4.  Complaint  is  also  made  of  certain  in- 
structions given.  Upon  comparing  them  with 
the  evidence  and  the  charge  as  a  whole,  we 
find  no  error  in  any  of  them.  The  question 
whether  the  court  should  have  continued  the 
case  for  the  absence  of  local  counsel,  when 
the  general  and  leading  counsel  for  the  de- 
fendant was  present,  was  a  matter  addressed 
largely  to  the  discretion  of  the  trial  Judge, 
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and  in  this  case  we  are  unwilling  to  say  that 
he  abused  it 

5.  It  is  contended  that  the  verdict  Is  con- 
trary to  the  evidence  and  that  It  Is  excessive. 
It  Is  farther  said  in  this  connection  that  It 
is  not  approved  by  the  trial  judge.  The  ver- 
dict is  not  contrary  to  the  evidence,  and,  while 
it  Is  large,  it  is  not  so  large  as  to  Justify  us 
in  declaring  It  as  a  matter  of  law  excessive. 
As  to  the  approval  of  the  trial  judge,  we  find 
that  he  by  an  unqualified  order  overruled  the 
motion  for  a  new  trial  containing  the  general 
grounds,  thereby  formally  expressing  his  ap- 
proval of  the  verdict  The  following  assign- 
ment of  error  is,  however,  verified  by  the  bill 
of  exceptions:  "The  court  erred  in  holding, 
in  passing  on  said  motion  for  new  trial,  that 
while  he  was  not  exactly  satisfied  with  the 
amount  of  the  verdict  rendered  in  this  case, 
yet  what  amount  the  court  would  have  giv- 
en is  not  the  controlling  question,  but  the 
amount  was  a  question  for  the  jury  under 
the  charge  of  the  court,  and,  the  jury  having 
determined  the  amount,  a  new  trial  would  not 
be  granted  because  of  the  amount  of  the  ver- 
dict alone."  If  the  judge  was  so  dissatis- 
fied with  the  amount  of  the  verdict  that  the 
persuasive  influence  of  the  jury's  finding — 
the  deliberate  opinion  of  12  impartial  men, 
who  also  heard  the  evidence — did  not  con- 
vince him  that  the  amount  was  reasonably 
correct,  it  was  his  duty  to  ^t  it  aside.  In 
the  nature  of  things  no  man's  mind  can  fix 
with  exactness  upon  the  amount  of  damages 
to  be  allowed  for  personal  injuries.  The  ver- 
dict of  the  jury  itself  is  probably  In  most 
cases  a  compromise  of  the  estimates  of  the  in- 
dividual jurors.  No  juror  ought  to  agree  to 
a  verdict  which  is  either  so  small  or  so  large 
as  to  strike  his  mind  and  conscience  as  being 
unjust  or  unreasonable.  In  passing  upon  a 
verdict,  the  trial  judge,  on  motion  for  a  new 
trial,  exercises  a  like  discretion.  It  is  not  re- 
quired that  he  be  "exactly  satisfied,'*  provid- 
ed he  is  reasonably  q^sfied  with  the  finding. 
It' is  not  improper  that  the  verdict  of  the 
jury  should  exercise  a  persuasive  influence 
upon  him.  The  record  as  a  whole  indicates 
that  the  trial  judge,  before  finally  determining 
how  he  should  exercise  that  discretion,  which 
it  is  his  positive  duty  to  exercise,  had  doubts 
which  he  expressed,  and  which  he  duly  weigh- 
ed, but  that  despite  his  original  lack  of  en- 
tire satisfaction  he  was  so  persuaded  by  the 
unanimous  finding  of  the  jury  that  he  became 
reasonably  satisfied  with  the  verdict  and  ap- 
pioved  it.  Doubt  and  uncertainty  are  not 
necessarily  inconsistent  with  the  complete  de- 
cision of  a  question.  The  judgment  can  fully 
choose  and  act,  despite  doubt  We  will  not 
construe  the  record  as  indicating  t^at  the 
trial  judge  deliberately  disregarded  his  sworn 
duty  by  approving  a  verdict  which  his  mind 
and  conscience  told  him  was  unjust  and  un- 
reasonable in  amount  As  against  a  motion 
for  a  new  trial,  it  takes  13  men  to  make  a 
verdict.  Until  it  has  received  the  approval 
of  all  13,  it  does  not  become  a  final  finding 


of  fact  But  when  all  13  (thou^  one  or  all, 
in  deliberating  the  question,  may  have  felt 
some  shade  of  doubt)  do  finally  assent  to  the 
same  thing,  the  unanimous  agreement  of 
minds — ^the  approved  verdict — ^is  final  and 
conclusive  upon  all  others  who  may  there- 
after have  occasion  to  review  it  as  to  eveiy 
issue  of  fact  legitimately  involved. 
Judgment  affirmed. 


(8  Ga.  App.  414) 
ALBANT  &  N.  RY.  CO.  T.  WHBELE^B. 
(No.  800.) 

(Court  of  Appeals  of  Georgia.    Jan.  15,  100&) 
Rajiaoads— FiBES  Set  by  LocoMonvKa— Cajie 

KEQUIBED. 

A  railroad  company  is  bound  to  use  only 
ordinarjr  care  and  diligence  to  prevent  the  con»- 
munication  of  sparks  trom  its  locomotives.  An 
instruction  wliich  is  fairly  susceptible  to  the 
criticism  that  it  tended  to  mislead  the  jury  into 
believing  that  the  railway  company  was  required 
to  have  its  locomotive  equipped  with  a  spark 
arrester  *'of  the  latest  approved  pattern  in^eu- 
eral  use"  is  erroneous.  In  the  case  at  bar  the 
state  of  the  pleadings  and  the  charge  taken  as 
a  whole, do  not:  as  they  did  in  the  case  of  Ala- 
bama Midland  Ry.  Co.  v.  Guilford,  119  Ga.  526^ 
46  S.  El.  655,  render  the  error  harmless.  See 
Atlanta  &  Birmingham  Air  Ltine  Railway  v.  Mc- 
Manus,  1  Ga.  App.  303  (5a),  307,  58  &  EL  25^, 
and  cases  therein  cited. 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  41,  Railroads,  §S  1657,  1671.] 

(Syllabus  by  the  Ck>urt) 

Error  from  City  <}ourt  of  Cordele;  BL  F. 
Strozier,  Judge. 

Action  by  H.  C.  Wheeler  against  the  Al- 
bany &  Northern  Railway  Company.  Judg- 
ment for  plalDtiff,  and  defendant  brings  er- 
ror.   Reversed. 

Lane,  Maynard  &  Hooper  and  Will  Mc- 
Eenzie,  for  plaintiff  In  error.  Cram  &  Jonea» 
for  defendant  in  error. 

POWELL,  J.     Judgment  reversed. 


(3  Ga.  App.  412> 
MORRIS  et  al.  v.  GEORGE,  0rdinai7. 
(No.  788.) 

(Court  of  Appeals  of  Ckorgia.    Jan.  15,  1906L) 

Pbincifal  and  Subett— Action  on  Bond^ 

Venue. 

The  principals  in  an  administrator's  bond, 
on  which  a  nonresident  fidelity  insurance  com- 
pany is  surety,  may  be  joined  with  the  surety 
in  a  suit  brought  in  any  county  wherein  juris- 
diction over  the  surety  may  be  obtained. 

rE>d.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  40,  Prmcipal  and  Surety,  i  413.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Atlanta ;  H.  IL 
Reid,  Judge. 

Action  by  J.  R.  George,  ordinary,  for  use, 
etc.,  against  C.  R.  and  L.  M.  Morris.  Judge- 
ment for  plaintiflT.  Defendants  bring  error. 
Affirmed. 

W.  H.  Terrell,  for  plaintiffs  in  error.  Beu 
J.  Conyers,  for  defendant  In  error. 
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POWELL,  J.  The  administrator's  bond 
sned  on  In  this  case  was  executed  by  Messrs. 
Morris  as  principal  and  the  National  Surety 
Ck>mpany  of  New  York  as  surety.  The  ad- 
ministrators reside  In  De  Ealb  county,  and 
the  surety  ccnnpany  In  New  York ;  but  it  has 
an  office  and  an  agency  In  Fulton  county, 
though  not  In  De  Kalb  county,  where  the 
decedent  resided  at  the  time  of  his  death. 
The  suit  was  located  in  Fulton  county. 

The  point  is  made  that  the  courts  of  Ful- 
ton county  were  without  Jurisdiction;  that 
▼enue  was  confined  to  De  Kalb  county.  Tak- 
en together,  the  decisions  in  the  cases  of 
Reeves  v.  Southern  Ry.  Co.,  121  Oa.  561,  49 
S.  E.  674,  70  L.  R.  A.  518,  Equity  Life  Ass'n 
T.  Gammon,  119  Ga.  271,  46  S.  B.  100,  and 
Southern  Ry.  Go.  ▼.  Grizzle,  124  Ga.  735,  58 
8.  B.  244,  110  Am.  St  Rep.  191,  seem  to  ne- 
cessitate the  conclusion  that,  where  residents 
and  nonresidents  are  joint  obligors,  the  suit 
against  them  may  be  brought  in  any  county 
in  the  state  in  which  Jurisdiction  can  be  ob- 
tained over  the  nonresident  defendant  See, 
also,  Saffold  v.  Scottish  American  Co.,  96 
Ga.  785,  787,  27  S.  E.  208.  In  this  case  the 
nonresident  defendant  is  a  fidelity  insurance 
company,  and  venue  of  suits  against  such 
companies  may  be  laid  according  to  section 
2145  of  the  Civil  Code  of  1895,  and  section 
2144  is  merely  cumulative.  See,  also,  sec- 
tions 2068,  2057.  The  city  court  of  Atlanta 
properly  took  Jurisdiction. 

There  is  no  merit  in  the  other  exertions 
appearing  in  the  record. 

Judgment  afilrmed. 


(3  Oa.  App.  866) 

MONK  V.  GAY.    (No.  359.) 
(Gonrt  of  Appeals  of  Georgia.    Jan.  15,  1906.) 

1.  PossBssoBT  Wabbant— Gbounds. 

There  was  no  error  in  enstaining  the  certi- 
orari from  the  jadgment  of  the  Justice  of  the 
peace  awarding  the  possession  of  certain  rollers 
to  the  affiant  The  evidence  fully  showed  that 
the  possession  of  the  mechanic  was  the  posses- 
sion of  the  plaintiff  in  the  possessory  warrant 
and  that  the  defendant  had  wrongfully  and 
fraudulently  obtained  his  possession  of  the  roll- 
ers In  question. 

[Bd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  40,  Possessory  Warrant  S  2.] 

2.  Justices  of  thb  Peaob  —  Cbbtiobabx  — 
Judgment. 

The  judgment  for  costs  against '  the  peti- 
tioner in  certiorari  made  a  final  disposition  of 
the  case,  and  to  make  such  final  disposition  was 
properly  within  the  discretion  of  tne  judge  of 
the  superior  court 

■    [E3d.  Note.— For  cases  In  point  see  Cent  Dig. 
v^.  81,  Justices  of  the  Peace,  §  828.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Colquitt  Coun- 
ty;  R.  G.  Mitchell,  Judge. 

Action  by  M.  L.  Gay  against  J.  F.  Monk. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

J.  A«  Wilkes,  for  plaintiff  in  error.  W.  0. 
KcCall,  for  defendant  in  error. 


RUSSELL,  J.  The  defendant  In  error  sued 
out  a  possessory  warrant  against  the  plain- 
tiff tn  error  for  nine  rollers  mAde  of  black 
gnm.  The  justice  of  the  peace,  upon  the 
trial,  awarded  the  possession  of  the  black- 
gum  rollers  to  the  plaintiff.  The  defendant 
(now  plaintiff  in  error)  carried  the  case  by 
certiorari  to  the  superibr  court  of  Colquitt 
county,  where  the  certiorari  was  overruled, 
and  exception  is  taken  to  the  judgment  over- 
ruling the  certiorari. 

It  appears  from  the  evidence  that  Gay  saw- 
ed out  certain  pieces  of  black  gum  and  haul- 
ed them  to  a  mechanic  named  Drake,  who 
was  to  make  them  into  rollers  for  Gay  for 
$lu25.  Some  time  afterwards  Monk,  being 
in  need  of  such  rollers,  went  to  Drake  and 
purchased  these  rollers  from  him  without  the 
knowledge,  consent,  or  authority  of  Gay. 
When  Gay  called  upon  Drake  for  his  rollers. 
Drake  told  him  that  he  had  let  Monk  have 
them.  Gay  thereupon  went  to  Monk's  mill 
and  recognized  the  rollers  in  question  as  be- 
ing the  same  rollers  which  he  had  seen  at 
prake's  shop  after  they  had  been  manufactur- 
ed out  of  his  black  gum.  We  think  the  jus- 
tice properly  awarded  the  2>ossession  of  the 
rollers  in  question  to  the  defendant  In  error, 
and  that  the  Judgment  overruling  the  cer- 
tiorari is  the  only  Judgment  that  could  prop- 
erly have  been  rendered.  The  uncontradict- 
ed evidence  of  Gay,  supported  by  corrobora- 
tive circumstances  from  the  testimony  of 
Monk  himself,  showed  that  the  rollers  in  ques- 
tion were  made  from  the  identical  black  gum 
carried  hy  Gay  to  Drake's  shop.  If  the  black 
gum  had  never  been  manufactured  into  roll- 
ers, Gay  could  have  recovered  possession  on 
his  own  prior  possession ;  and  we  think  that 
the  case  is  not  altered,  by  reason  of  the  fact 
that  the  pieces  of  black  gum  had  been  trans- 
formed into  rollers  with  iron  pins  in  each 
end,  because  the*evldence  is  uncontradicted 
that  the  possession  of  Drake  was  the  posses- 
sion of  Gay.  Drake  had  no  Interest  in  the 
rollers.  Gay  was*  to  pay  him  $1.25  for  the 
work  in  turning  the  black  gum  and  putting 
in  the  pins,  and  he  would  have  been  entitled 
to  retain  the  rollers  until  Gray  paid  him  for 
the  work,  or  he  could,  by  foreclosure*  of  his 
lien,  have  brought  the  rollers  to  sale  In  order 
to  collect  the  amount  due  him  for  his  labor 
in  making  the  rollers.  But  unless  he  thus 
proceeded,  so  long  as  the  rollers  were  in  his 
possession  he  was  merely  an  agent  of  Gay 
for  their  safe^keeping  and  their  delivery  to 
Gay  upon  his  demand.  His  sale  to  Monk,  up- 
on the  authority  of  one  Jacobs,  who  had  no 
authority  whatsoever  to  act  for  Gay  so  far 
as  the  record  discloses,  was  tortious  and 
fraudulent  Monk,  having  full  knowledge  of 
all  the  facts,  was  a  party  to  the  fraud  in 
purchasing  the  rollers  from  Drake.  The  case 
is  controlled  by  the  decisions  in  Meredith  v. 
Knott,  34  Ga.  222,  HlUyer,  v.  Brogden,  67  Ga. 
24,  Mitchell  v.  Railway,  111  Ga.  770.  36  S. 
B.  971,  51  L.  R.  A.  623,  and  Sheriff  v.  Thomp- 
son, 116  Ga.  436,  42  S.  B.  788.    That  the  fact 
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that  Gay  had  not  imld  Drake  his  $1^  for 
making  the  rollers  did  not  alter  the  case  is 
clearly  shown  by  the  decision  in  Raymond  ▼. 
Strickland,  124  Ga.  60^  52  S.  E.  619,  3  U  R. 
A.  (N.  S.)  69. 

The  superior  conrt  did  not  err  in  rendering 
Judgment  for  the  costs  and  making  a  final 
disposition  of  the  case.  Under  the  proyisions 
of  Civ.  Code  1895,  §  4807,  a  judge  of  the  su- 
perior court,  in  passing  upon  a  certiorari  from 
a  decision  of  the  justice  of  the  peace  in  a 
possessory  warrant  case,  may  make  a  final 
disposition  of  the  case.  Bush  ▼.  Rawlins,  80 
Ga.  583.  5  a  B.  761. 

Judgment  afllrmed. 


(3  Ga.  Appr.  367) 

JAMES  ▼.  AVERY  &  McMILLAN.  (No.  514.) 
(Court  of  Appeals  of  Georgia.  Jan.  15,  1908.) 
ElLEcnoN  OF  Remedies— Efitect. 

One  who,  in  the  sale  of  personal  property, 
has  reserved  title  thereto,  may  by  trover  recov- 
er the  same,  even  against  the  purchaser  at  a 
judicial  sale;  but  wnere  personal  property  to 
which  title  has  been  reserved  is  sold  under  an 
order  of  a  court,  and  the  vendor,  who  has  reserved 
the  title,  elects  to  claim  a  lien  upon  the  fund, 
be  is  estopped  thereafter  from  asserting  his  title 
as  against  ihe  property,  and  is  confined  to  the 
proceeds  of  its  sale. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Election  of  Remedies,  i  17.1 

(Syllabus  by  the  Court) 

Error  from  Superior  (3ourt,  Emanuel  Coun- 
ty; B.  T.  Rawlings,  Judge. 

Action  by  Avery  &  McMillan  against  T.  J. 
James.  Judgment  for  plaintiffs,  and  defend- 
ant brings  error.    Reversed. 

0.  A.  Howell  purchased  certain  machinery 
from  Avery  &  McMillan  and  gave  four  notes 
for  the  purchase  money.  In  these  notes 
Avery  St  McMillan  reserved  the  title  to  the 
property  in  question  until  the  purchase  price 
should  be  fully  paid;  and  the  notes,  with 
the  reservation  of  title,  were  recorded  in 
Johnson  county  in  19(X)  and  in  Emanuel  coun- 
ty on  June  9, 1901.  On  June  1st  C.  A.  Howell 
was  adjudged  a  bankrupt,  and  on  June  7th 
a  sale  of  the  property  of  the  bankrupt,  in- 
cluding the  machinery  he  purchased  from 
Avery  '&  McMillan  (which  had  previously 
been  ordered  by  the  United  States  District 
Court),  was  confirmed  by  the  referee  in  bank- 
ruptcy. On  July  23,  1901,  Avery  &  McMillan 
intervened  in  the  proceeding  in  bankruptcy, 
proved  their  notes,  and  claimed  a  first  lien 
on  the  proceeds  of  the  sale  of  the  machinery, 
which  had  been  sold  by  D.  R.  Clayton,  re- 
ceiver. T.  J.  James  bought  the  property  in 
question  at  the  receiver's  sale  for  $600.  The 
unpaid  purchase-money  notes,  with  reserva- 
tion of  title,  payable  to  Avery  &  McMillan, 
amounted  to  $221,  besides  interest  Some 
time  after  the  claim  of  Avery  &  McMillan 
was  filed  with  the  referee  in  bankruptcy,  Mr. 
George  W.  Owens,  as  attorney  for  Avery  & 
McMillan,  withdrew  their  claim,  by  taking 
the  papers,  with  the  consent  of  the  referee, 
from  the  files,  but  no  order  of  withdrawal 


was  entered*  Avery  ft  McMillan  thereaft- 
er brought  an  action  in  trover  in  the  city 
court  of  Swalnsboro  against  James,  the  pui^ 
chaser  of  the  machinery,  to  recover  one  Na 
1  Frick  Eclipse  sawmill,  35  feet  of  carriage, 
and  certain  other  machinery  described  In  the 
petition.  At  the  conclusion  of  the  evidence 
the  judge  of  the  city  court  directed  a  verdict 
In  favor  of  the  plaintiffs  for  $310.66;  the 
plaintiffs  asking  a  money  verdict.  There- 
upon the  defendant  filed  a  petition  for  cer- 
tiorari. The  certiorari  was  overruled,  and 
exception  is  taken  to  that  Judgment. 

In  the  petition  for  certiorari  it  is  insisted: 
First,  that  the  sale  made  in  pursuance  of 
the  order  of  the  United  States  District  Court 
was  legal  and  valid,  and  passed  the  title  to 
the  plaintiff  in  error  free  from  all  liens  and 
incumbrances,  and  free  from  any  claim  on 
the  part  of  defendants  in  error;  second, 
that  Avery  &  McMillan,  having  relinquished 
all  right  and  title  to  the  property  by  prov- 
ing their  claim  in  the  bankruptcy  court  and 
claiming  a  first  lien  on  the  fund  arising  from 
the  sale  (as  the  order  of  sale  empowered  them 
to  do),  with  full  knowledge  of  all  the  facts, 
ratified  tha  sale;  third,  because  the  claim 
of  Avery  &  McMillan  is  still  pending  in  the 
United  States  District  Court,  they  having 
entered  said  court  of  their  own  motion,  and 
their  claim  never  having  been  formally  or 
legally  withdrawn;  fourth,  that  Avery  &  Mc- 
Millan, under  the  order  of  sale,  had  a  su- 
perior lien  on  the  fund  in  the  bankruptcy 
court  arising  from  said  sale  to  any  and 
all  other  claimants,  and,  petitioner  in  cer- 
tiorari having  no  right  to  said  fimd,  Aveiy 
&  McMillan  would  be  compelled  to  exhaust 
the  fund  arising  from  said  sale  and  credit 
the  same  on  their  claim  before  proceeding 
against  him;  fifth,  that  there  are  sufBcioit 
funds  in  the  hands  of  the  receiver  to  pay 
off  and  fully  discharge  the  claim  of  Avery  & 
McMillan.  As  alleged  in  the  petition  for  cer- 
tiorari, these  were  the  objections  made  by 
James,  as  defendant  in  the  action  in  trover 
in  the  city  court  of  Swalnsboro,  to  the  direc- 
tion of  a  verdict  by  the  court;  James  otm- 
tending  especially  that  the  question  of  rati- 
fication was  one  of  fact  and  should  be  sub- 
mitted to  the  jury.  Bxception  Is  also  taken 
to  the  ruling  of  the  court  on  certain  Into-- 
rogatories. 

Saffold  &  Larsen  and  Jas.  E.  Hlnes,  fcxr 
plaintiff  in  error.  Williams  &  Bradley  and 
Frank  Reagan,  for  defendants  in  error. 

RUSSELL,  J.  (after  stating  the  facts  as 
above).  After  a  careful  consideration  of  the 
record  we  are  of  the  opinion  that  the  control- 
ling questions  in  this  case  are,  first,  whether 
the  defendants  in  error  had  the  option  to  pur- 
sue either  of  two  remedies  in  the  collection 
of  their  debt;  second,  whether  they  exercised 
their  option;  and,  third,  if,  having  exercised 
their  option,  they  are  estopped  from  now  se- 
lecting the  other  of  the  two  remedies. 

It  cannot  be  questioned  that  the 
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tlon  of  title  In  tbe  note  given  l^  Bowell  to 
Avery  &  McM^Ian  would  have  amply  protect- 
ed all  of  their  rights,  had  they  declined  to 
prove  their  claim  In  bankruptcy,  and  that  by 
an  action  in  trover  they  could  have  recover- 
ed the  property  they  had  sold  to  Howell,  even 
after  the  sale  by  the  receiver  of  the  United 
States  court  The  bankruptcy  of  the  vendee 
would  not  affect  the  title  of  a  plaintiff  in  tro- 
ver to  the  property  If  the  title  was  reserved 
and  the  evidence  of  the  reservation  of  title 
(such  as  the  purchase-money  note)  was  prop- 
erly recorded.  Stewart  v.  Piatt,  101  U.  S. 
731,  26  L.  Ed.  816 ;  In  re  Muhlhauser  Co.,  10 
Am.  Bankr.  Rep.  240,  121  Fed.  669,  57  a  0. 
A.  423;  Taylor  v.  McLaughlin,  120  Oa.  703, 
48  S.  E.  208.  And  the  purchaser  would  have 
had  all  the  notice  required  by  law  of  a  ven- 
dor's title.  Anderson  v.  Leverette,  116  Ga. 
732  (2),  734,  786,  42  .8.  B.  1026. 

The  defendants  in  error,  however,  with 
knowledge  of  the  lis  pendens,  intervened  in 
the  United  States  District  Court  and  elected 
to  claim  a  first  lien  on  the  fund,  instead  of 
standing  on  their  title  to  the  property  which 
had  been  sold.  The  record  is  conclusive  that 
in  the  filing  of  this  intervention  Mr.  Owens 
represented  the  defendants  in  error,  and  they 
are  bound  by  his  act.  If  there  were  dOubt 
upon  this  subject,  it  appears  clear  to  us  that 
his  act  was  ratified  by  the  defendants  in  er- 
ror. In  the  interrogatories  of  the  defendants 
in  error  they  state  that  they  did  not  know 
that  Mr.  Owens  had  intervened  in  their  be- 
half in  the  United  States  District  Ck>urt;  but 
they  do  not  deny  that  Mr.  Owens  was  their  at- 
torney. If  he  was  their  attorney,  as  is  un- 
questioned, he  had  the  right  to  proceed  to  col- 
lect their  money  by  either  route  he  preferred 
make  their  election  for  them.  The  an- 
te the  interrogatories  propounded  to 
the  defendants  in  error  are  that  the  defend- 
ants In  error  were  ignorant  of  what  Mr. 
Owens  had  done;  but  they  did  not  disavow 
his  employment 

Then,  did  the  defendants  in  error  ratify  the 
act  of  Mr.  Owens?  In  our  view  of  the  case 
it  is  Immaterial  whether  they  ratified  it  or 
not,  unless  It  appeared  that  Mr.  Owens  was 
not  authorized  to  act  Granting  that  he  was 
not  authorized,  the  defendants  In  error  would 
be  presumed  to  know  the  condition  of  their 
claim  and  the  proceedings  being  taken  to  en- 
force its  collection.  By  not  expressly  disa- 
vowing the  steps  taken  by  Mr.  Owens  towards 
its  collection  and  not  denying  that  Mr.  Owens 
was  their  attorney,  the  defendants  In  error 
were  bound  by  his  act,  and  there  was  no  issue 
of  fact  as  to*  Avery  &  McMillan's  intervening 
in  the  United  States  court  Consequently,  as 
to  this  point,  the  Judge  of  the  city  court  err- 
ed in  directing  a  verdict  for  the  plaintiffs 
(though  he  might  have  been  authorized  to  di- 
rect a  verdict  for  the  defendants),  and  the 
judge  of  the  superior  court  erred  in  not  set- 
ting aside  the  verdict  directed. 

Avery  &  McMillan  were  plaintiffs  In  the 
city  court,  and  when  the  defendant,  James, 


Introduced  the  record  showing  that  the  then 
plaintiffs  had  Intervened  in  the  United  States 
District  Court,  the  presumption  certainly 
arose  that  Avery  &  McMillan  had  elected  to 
proceed  against  the  fund  arising  from  tbe 
sale  by  the  receiver  instead  of  by  asserting 
their  title  to  the  property.  As  there  was 
no  evidence  that  Mr.  Owens  was  acting  with- 
out any  authority  from  Avery  &  McMillan, 
and  the  evidence  showed  him  to  be  an  at- 
torney at  law.  It  would  be  presumed  that  he 
was  acting  under  employm^it  and  by  author- 
ity. In  this  state  of  the  case  the  burden  was 
shifted  from  the  defendant  to  the  plaintiffs, 
and  it  became  incumbent  upon  them  to  show 
that  the  act  of  Mr.  Owens  was  not  their  act, 
or  that  for  some  other  reason  their  action  in 
Intervening  in  the  United  States  Court  did 
not  amount  to  an  estoppel.  Either  would 
have  rebutted  the  inference  which  the  jury 
might  have  drawn  from  the  facts  so  far  in 
evidence.  The  defendants  la  error  did  not 
attempt  to  disavow  the  act  of  Mr.  Owens  or 
his  authority.  They  relied  upon  the  prop- 
osition that  the  defendants  took  nothing  by 
their  Intervention  (which  confessedly  would 
amount  to  an  estoppel),  and  relied  uxx>n  the 
fact  that  their  Intervention  waa  withdrawn 
before  the  commencement '  of  the  action  In 
trover  which  Is  the  subject  of  adjudication 
in  the  state  courts. 

The  question  finally  .resolves  itself,  then, 
into  the  Inquiry  whether  the  physical  with- 
drawal of  the  papers  from  the  custody  of 
the.  referee,  with  the  personal  assent  of  that 
officer,  but  without  any  written  official  ac- 
tion upon  his  part,  can  effect  the  dismissal 
of  the  intervention  of  Avery  &  McMillan,  or, 
even  if  such  be  the  effect,  whether  such  dis- 
missal can  defeat  or  destroy  the  estoppel  re- 
sultant from  the  previous  action  of  tbe  de- 
fendants In  error  in  setting  up  a  claim  to 
the  fund.  We  think  that  the  claim  could  not 
have  been  withdrawn  by  a  mere  manual  tak- 
ing. The  Intervention  being  a  matter  of  rec- 
ord. In  our  opinion  an  order  allowing  the 
withdrawal  should  have  been  duly  entered  by 
the  referee  to  be  effectual  In  accomplishing 
a  withdrawal  of  the  intervention.  But  this 
point  is  completely  unimportant,  for  the  rea- 
son that  the  prior  action  of  the  plaintiffs  In 
the  trover  suit  In  proving  their  claim  and 
claiming  a  first  Hen  on  the  fund  arising 
from  the  sale  by  the  receiver,  In  our  judg- 
ment would  clearly  estop  them  from  there- 
after asserting  their  title,  even  though  the 
intervention  had  been  more  formally  with- 
drawn by  an  appropriate  order,  unless  the 
plaintiffs  had  shown  that  Mr.  Owens  was  not 
employed  as  an  attorney  to  act  In  their  be- 
half, and  that  because  he  was  not  their  at- 
torney they  had  disavowed  his  act  In  filing 
the  intervention.  If  he  was  not  authorized 
to  file  the  Intervention.  It  devolved  u\Km  the 
plaintiffs  in  the  action  In  trover  to  show  that 
fact.  In  proceedings  in  court,  where  an  at- 
torney at  law  purports  to  represent  a  party, 
proof  of  the  fact  that  he  did  represent  him 
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Is  sufficient  evidence  of  employment  and  of 
authority  on  the  part  of  such  attorney  to  act 
according  to  his  own  Judgment  in  the  elec- 
tion of  remedies,  in  tlie  abseoot  of  eridance 
to  the  contrary. 
Judgment  rerersed. 


1 3  Ga.  App.  Ml) 
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(No.  615.) 

(Oonrt  of  Appeals  of  Georgia.    Jan.  15.  1908.) 

Actions  — ToBT  ob  Oontraot  —  Election — 

Amendment. 

Where  a  contractual  relation,  such  as  tha( 
of  shipper  and  carrier,  exists  between  the  par- 
ties, so  that  the  carrier  rightfully  obtains  pos- 
session of  the  property,  and  a  conversion  is  not 
alleged,  a  suit  brought  to  recover  damages  aris- 
ing from  delay  in  delivery  or  .failure  to  deliv- 
er is  not  necessarily  an  action  ez  delicto.  In 
such  a  case  the  plaintiff  has  an  option  to  waive 
the  tort  and  maintain  assumpsit.  Bates  v.  Big- 
by,  123  Ga.  729,  51  S.  E.  717.  The  present  case 
is  distinguished  from  Cragg  v.  Arendale,  113 
Ga.  181,  3  S.  E.  399»  and  Southern  Ry.  Oo.  v. 
Bom  Steel  Range  Co..  122  Ga.  658,  50  S.  E. 
488,  both  of  which  deal  with  cases  in  which 
a  conversion  was  alle^^  If  a  petition  is  am- 
biguous, this  may  furnish  ground  for  demurrer ; 
but  the  plaintiff  may  amend  so  as  to  show  clear- 
ly whether  he  is  suing  for  a  tort  or  for  a  breach 
of  contract  King  v.  Southern  Ry.  Co..  128  Ga. 
288,  57  S.  E.  507;  Central  Ry.  Co.  v.  Pickett 
87  Ga.  734,  13  S.  E.  750. 

[Ed.  Note.— For  cases  in  noint  see  Cent  Dig. 
vol.  1,  Action,  §§  1X7,  178.  196-203;  vol.  Sa 
Pleading,  S§  676-683.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Conrt,  Chatham  Cbon- 
ty;  Gio.  T.  Cann,  Judge. 

Action  by  G.  R.  Jenkins  against  the  Sea- 
board Air  Line  Railway.  On  appeal  from  a 
justice  court,  the  action  was  dismissed,  and 
plaintiff  brings  error.    Reversed. 

D.  H.  Clark,  for  plaintiff  in  error.  Thos. 
F.  Walsh,  Jr.,  and  J.  Randolph  Anderson,  for 
defendant  in  error. 


RUSSELL,  J.  The  plaintiff  in  error  in- 
stituted an  action  in  the  justice's  court  to  re- 
cover $72.50  as  damages  on  account  of  loss 
sustained  through  failure  of  the  defendant  to 
transport  a  shipment  of  beans.  The  case  wslb 
appealed  to  the  superior  court  of  Chatham 
county,  where  the  action  was  dismissed  upon 
the  ground  that  the  justice's  court  was  with- 
out jurisdiction  of  the  subject-matter.  The 
bill  of  exceptions  assigns  error  upon  the  re- 
fusal of  the  court  to  allow  two  amendments 
to  the  summons  and  also  upon  the  judg- 
ment dismissing  the  suit. 

The  controlling  question  in  the  case  is 
whether  the  action  as  originally  brought 
was  one  ex  delicto  or  ex  contractu.  It  is 
well  settled  that  one  may  waive  his  action 
for  the  tort  and  sue  on  the  contract.  It  is 
likewise  beyond  dispute  that  a  justice's  court 
has  no  jurisdiction  of  actions  ex  delicto,  ex- 
cept for  injury  to  personal  property  less  than 
$100.  If  the  action,  as  originally  brought, 
sounds  in  contract,  the  amendment  should 


have  been  allowed.  If  the  suit  should  be  con- 
strued as  one  in  tort,  the  cou|t  correctly  dis- 
allowed the  amendments,  because  an  action 
ez  delicto  cannot  be  transfOTmed  by  amend- 
ment into  one  ex  contractu.  These  principles 
are  aziomatia  The  original  summons  is  hi 
the  following  words:  *'You  are  her^y  sum- 
moned personally  or  by  attorney  to  be  and 
appear  at  a  justice  court  of  said  county  and 
state,  to  be  held  at  No.  420  Bryan  St  West 
being  the  place  of  holding  the  Justice's  court 
for  the  First  district,  G.  M.,  in  the  dty  of 
Savhnnah,  county  and  state  aforesaid,  oa 
the  1st  day  of  August,  1905,  at  10  o'clock  a. 
m.  of  said  day,  to  answer  to  complaint  enter- 
ed against  you  by  C.  R.  Jenkins  to  recover 
the  sum  of  seventy-two  and  *Vioo  dollars, 
the  value  of  29  crates  of  beans,  property  of 
plaintiff,  delivered  on  the  11th  day  of  May, 
1905,  to  defendant,  at  its  station,  Meinhardt, 
Ga.,  for  shipment  to  Chapin  Bros.,  Boston, 
Mass.,  and  by  defendant  accepted,  but  not 
delivered  to  consignee,  to  the  loss  and  damage 
of  said  plaintiff  the  sum  of  seventy-two  and 
•<*/ioo  dollars,  and cents,  besides  in- 
terest, a  copy  of  which  is  hereto  annexed; 
and  in  case  of  your  refusal  or  neglect  the 
court  will  proceed  as  to  justice  shall  aiq^er- 
tain«  Given  under  my  hand  and  seal  of 
office  at  Savannah,  county  and  state  afore- 
said, this  the  15th  day  of  July,  A.  D.  19(^ 
[Signed]  Richard  Wlckham,  J.  P.,  Justice  of 
the  Peace,  a  C.  Ga."  "1906.  May  11.  To 
29  crates  of  round  beans,  delivered  to  and  ac- 
cepted by  defendant,  and  lost  by  failure  to 
deliver  in  time,  at  $2.60  a  crate,  $72.60." 

Oounsel  for  plaintiff  in  error  insists  that 
the  lower  court  Improperly  distinguished  be- 
tween a  case  where  the  defendant  wrongfully 
came  into  possession  and  refuses  to  account, 
and  a  case  where  the  defendant's  possession 
has  been  obtained  by  consent  and  agreement 
and  he  fails  to  account  And  the  ruling  In 
the  case  of  Macon  &  Birmingham  R.  Co.  y. 
Walton,  127  Ga.  294,  56  S.  E.  419,  la  relied 
upon  to  sustain  the  contention  that  the  Jus- 
tice's court  had  jurisdiction,  and  therefore 
upon  appeal  the  superior  court  had  jurisdic- 
tion. In  the  Walton  Case,  supra,  it  was 
held  that  "a  petition  alleging  that  tlie  de- 
fendant company  *did  •  •  •  undertake  to 
transport  from  Lizella,  Bibb  county,  (Georgia, 
to  Atlanta,  within  a  reasonable  time,  a  certain 
car  load  of  watermelons,  •  *  *  that  said 
defendant  failed  to  transport  said  car  of 
melons  within  a  reasonable  time,  and  said 
melons,  having  been  delayed  three  days  or 
more,  were  *  *  *  damaged  on  account  of 
said  delay  to  the  amount  of  $59.00,'  states  a 
cause  of  action  arising  ez  contractu."  It 
will  be  observed  that  there  is  a  very  slight 
difference  between  the  wording  of  the  sum- 
mons in  the  present  case  and  in  the  Walton 
Case.  In  the  Walton  Case  cje  summons  spe- 
cifically alleged  that  the  damages  to  the  mel- 
ons arose  on  account  of  the  delay.  In.  tlie 
present  case  the  failure  to  deliver  to  the  con- 
signee in  time  is  alleged  to  be  the  reason  of 
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the  loss  and  damatge.  According  to  the  alle- 
gations of  the  Walton  Case,  tbe  watermelons 
were  delivered,  but  In  a  damaged  condition, 
due  to  the  delay  In  the  shipment  In  the 
present  case,  the  allegation,  considering,  as 
we  must,  the  account  attached  to  the  sum- 
mons m  connection  therewith  and  as  a  part 
of  it,  is  practically  the  sama 

If  it  be   admitted  that  It  is   ambiguous 
whether  the  action  in  the  present  case  is  one 
predicated   upon   a   breach  of  contract,   or 
whether  damages  are  sought  for  a  tort,  still, 
even  in. that  eyent,  the  plaintiff  had  the  right 
at  his  option  to  treat  it  as  an  action  on  the 
contract   The  defendant,  though  it  had  the 
right  to  demur,  could  not  defeat  the  right  of 
plaintiff  to  make  this  election  by  means  of 
a  proper  amendment  responsive  to  the  de- 
murrer.   In  Central  Railroad  Co.  v.  Pldsett 
87  Ga.  784,  13  S.  B.  750,  it  was  held  that 
''where  a  declaration  against  a  common  car^ 
rier  is  susceptible  of  being  construed  equalfy 
as  an  action  upon  contract  or  an  action  of 
tort  based  upon  an  alleged  violation  of  a  pub- 
lic duty  by  the  .carrier,  and  the  same  is  not 
demurred  to,  the  plaintiff  at  the  trial  may,  at 
his  option,  elect  to  treat  it  as  either  species  of 
action."    In  that  case  Justice  Lumpkin,  de- 
livering the  opinion,  declared  that  the  dec- 
laration was  ambiguous  and  susceptible  of 
being  construed  either  as  an  action  upon  a 
breach  of  contract  or  for  a  violation  of  a  pub- 
lic duty.    Thereupon  the  court  held  that  "the 
defendant  was  entitled  to  be  distinctly  in- 
formed of  the  nature  of  the  complaint  against 
it.  In  order  that  it  might  have  a  fair  op- 
portunity to  make  its  defense;  but  it  neg- 
lected taking  the  proper  step  to  secure  this 
Important  right  by  failing  to  demur  to  the 
declaration.    Had  it  done  so,  the  court  below 
wciLld  either  have  dismissed  the  cause  for 
duplicity,   or  required  the  plaintiffs   to   so 
shape  their  allegation  as  to  leave  no  doubt 
of  the  manner  in  which  they  sought  to  hold 
defendant  liable."    in  the  more  recent  case 
of  King  V.  Southern  Railway  Co.,  128  Oa. 
288,  57  S.  E.  507,  the  Supreme  Court,  after 
stating  that  it  is  frequently  difficult  to  deter- 
mine whether  an  action  is  ez  contractu  or  ez 
delicto,  reaffirms  the  right  of  the  plaintiff  to 
treat  his  right  of  action,  whicdi  is  ambiguous, 
at  his  own  option  as  arising  from  contract 
or  as  sounding  in  tort  as  he  may  prefer,  hold- 
ing tluit  '"if  a  petition  Is  ambiguous  as  to 
whether  the  suit  is  for  a  tort  or  based  on  con- 
tract, this  may  furnish  ground  for  demurrer, 
duly  filed.    The  plaintiff,  however,  may  amend 
so  as  to  clearly  show  whether  he  Is  suing  for 
a  tort  or  for  a  breach  of  contract"    These 
rulings  are  not  in  conflict  with  what  is  held 
in  Central  Ry.  Co.  v.  Chicago  Portrait  Co., 
122  Ga.  11  (1),  49  S.  B.  727,  because  in  that 
case  the  right  of  the  plaintiff  to  elect  is 
recognized.   See,  also,  Seals  v.  Augusta  South- 
ern R.  Co.,  102  Ga.  818  (2),  29  S.  B.  116. 

Counsel  for  defendant  in  error  relies  es- 
pecially upon  the  rulings  in  Southern  R.  Co. 
59S.B.— 71 


V.  Bom  Steel  Range  Co.,  122  Ga.  X>58,  50  S. 
B.  488,  and  Cragg  v.  Arendale,  113  Ga.  182, 
38  S.  E.  899.  Both  of  these  cases,  however, 
are  Instances  where  conversion  of  the  prop- 
erty was  plainly  alleged,  and,  as  held  by 
this  court  in  Atlantic  Coast  Line  R.  R.  Co. 
V.  Goodwin,  1  Ga.  App.  351,  57  S.  E.  1070, 
such  conversion  is  a  tort  In  the  case  of 
Southern  Ry.  Co.  v.  Bom  Steel  Range  Co.,  122 
Ga.  e58  (2),  50  S.  E.  488,  it  was  held  that 
"where  the  pleadings  do  not  show  that  the 
property  has  been  converted  into  money,  and 
the  suit  is  to  recover  the  value  of  the  prop- 
erty, the  action  is  ex  delicto,  and  not  ez  con- 
tractu." But  as  well  said  on  page  659  of 
122  Ga.,  on  page  489  of  50  S.  E.,  by  Justice 
Evans,  delivering  the  opinion  of  the  court: 
"The  gravamen  of  the  plaintiff's  complaint  is 
that  there  had  been  a  conversion  of  the  prop- 
erty. It  is  alleged  that  the  carrier  not  only 
failed  to  deliver  the  goods  to  the  consignee, 
but  also  refused  to  reship  them  to  the  plain- 
tiff on  its  demand."  The  Bom  Case,  being, 
according  to  the  allegations  of  the  summons, 
clearly  an  action  to  recover  the  value  of  the 
property  converted  by  the  carrier,  was  con- 
trolled by  the  ruling  in  Cragg  v.  Arendale,  113 
Ga.  182  (4),  38  S.  E.  399,  because  it  was  not 
alleged  that  there  had  been  a  sale  of  the  prop- 
erty converted,  and  for  that  reason  the  ag- 
grieved party  could  not  sue  in  assumpsit  for 
money  had  and  received  to  the  plaintiff's  use, 
but  was  restricted  to  an  action  ex  delicto,  of 
which  the  justice's  court  had  no  jturisdlction. 
In  the  present  case  the  summons  does  not 
allege  a  conversion;  but  constming  the 
summons  and  the  account  together,  it  is 
plainly  alleged  that  the  defendant  has  dam- 
aged  the  plaintiff  by  the  loss  in  value  In  the 
beans  because  of  delay  in  delivery,  the  idea 
of  a  conversion  is  really  negatived,  and  the 
case  is  controlled.  In  our  Judgment  by  the 
decision  in  Bates  v.  BIgby,  123  Ga.  729,  51 
S.  E.  717,  In  which  Chief  Justice  Fish,  deliv- 
erhig  the  opinion,  says:  "All  the  authorities 
agree  that  where  personal  property  Is  tor- 
tlously  taken  and  converted  into  money,  the 
owner  may  waive  the  tort  and  sue  the  wrong- 
doer in  assumpsit  They  differ,  however,  as 
to  the  right  of  the  owner  to  sue  In  assump- 
sit where  the  wrongdoer  has  not  sold  or  oth- 
erwise disposed  of  the  property,  but  retains 
it  for  his  own  use.  This  court  has  held  that 
where  one  wrongfully  takes  the  personalty 
of  another  and  converts  It  to  his  own  use  in 
some  manner  other  than  by  a  sale,  and  re- 
ceipts of  money  therefor,  the  owner  is  re- 
stricted to  his  right  of  action  ex  delicto.  He 
cannot  waive  the  tort  and  sue  ex  contractu. 
Cragg  V.  Arendale,  113  Ga.  181,  38  S.  E.  399, 
and  citations.  Where,  however,  a  contractu- 
al relation  exists  between  the  parties,  such 
as  that  of  bailor  and  bailee,  so  that  the  lat- 
ter rightfully  obtains  possession  of  the  prop- 
erty, a  tort  arising  out  of  a  breach  of  the 
bailee's  duty  Imposed  by  his  relation  may  be 
waived  by  the  bailor  and  assumpsit  main- 
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tained ;  the  reason  being  tkat  the  reUtkm  of 
the  parties,  out  of  which  the  duty  violated 
grew,  had  Its  Inceptioa  la  contract  4  Gk» 
331,  832;  Zell  t.  Donkel,  166  Pa.  868,  27  Aa 
88;  TindaU  t.  McOarthj,  44  a  a  487,  22  8. 
B.  734." 

In  the  present  case,  according  to  the  alle- 
gations  of  the  summons  (at  least  snfflcientlj 
for  the  purposes  of  a  justice*s  court),  the  de- 
fendant was  rightfully  In  possession  of  the 
beans,  had  not  converted  them  to  his  own 
use,  but,  liaving  been  intrusted  with  them  for 
the  purpose  of  delivery,  had  damaged  the 
plaintiflP  by  delay  in  delivery.  So  far  from 
delivery  being  denied,  it  is  rather  to  be  in- 
ferred from  the  statement  of  the  account 
We  are  therefore  clear  in  the  opinion  that 
the  learned  trial  Judge  erred  In  dismisshig 
plaintiff's  action. 

2.  Having  held  that  the  action  is  one  ex 
contractu,  it  necessarily  follows  that  the 
amendments  offered  by  the  plaintiff  which 
amplified  the  statement  of  his  cause  of  ac- 
tion should  have  been  allowed.  A  petition 
showing  a  plaintiff  and  a  defendant  and  set- 
ting out  sufficient  facts  to  indicate  and  speci- 
fy some  particular  transaction  as  a  cause  of 
action,  is  enough  to  amend  by.  If  the  orig- 
inal summons  of  the  plaintiff  was  not  of  it- 
self sufficient  to  meet  the  requirements  as  to 
pleadings  in  a  justice's  court,  the  amend- 
ments offered  and  refused  set  out  an  ex- 
press written' contract  to  carry  and  deliver 
the  goods  In  question.  The  receipt  evidenced 
a  contract  of  bailment  A  bailment  is  a  de- 
livery of  goods  upon  a  contract  express  or 
Implied,  to  carry  out  the  object  and  dispose 
of  the  property  in  conformity  with  the  pur- 
poses of  the  trust    Civ.  Code  1885,  §  2894. 

The  second  amendment  offered  still  more 
clearly  negatived  the  idea  that  the  action  was 
for  a  conversion;  the  amendment  offered 
being  as  follows:  "That  said  def aidant  at 
the  time  of  the  reception  of  said  beans,  did 
not  transport  and  deliver  the  same  within  a 
reasonable  time  to  their  place  of  destination, 
but  so  delayed  in  their  transportation  that 
plaintiff  was  injured  and  damaged  the  dif- 
ference l)etween  the  price  he  should  have  re- 
ceived, if  delivered  within  a  reasonable  time, 
and  the  price  he  did  receive  when  actually  de- 
livered, to  wit  the  sum  of  $72.50."  It  was 
not,  as  contended  by  counsel  for  plaintiff  in 
error,  an  attempt  to  set  up  by  amendment 
a  new  cause  of  action.  As  held  by  the  Su- 
preme Court  in  Columbus  v.  Anglin,  120  Ghi. 
793,  48  S.  B.  318,  the  test  by  which  it  may 
be  determined  whether  an  amendment  sets 
up  a  new  cause  of  action  is  whether  or  not 
the  facts  alleged  in  the  amendment  show  sub- 
stantially a  different  wrong  in  the  same  trans- 
action alleged  in  the  original  suit  As  we 
think  it  can  be  clearly  inferred  that  the 
original  suit  only  claimed  damages  In  the  de- 
terioration in  value  of  the  beans  caused  by 
delay,  and  as  the  proposed  amendment  only 
set  forth  the  same  alleged  wrong  more  def- 


initely* the  amendment  met  the  test  prpposed 
by  the  Ani^n  Gase^  and  should  hav«  been  al- 
lowed. 
Judgmeat 


(S  Ga.  App.  344) 

HARDBN  et  aL  V.  GEOBOIA  EL  OO. 
(Nou  312.) 

(Court  of  Appeals  of  Georgia.    Jan.  15,  1908.) 

Railboads^Injubt  to  Pebson  on  Tback— 
PLEADiiich- Acts  of  Neolioenck. 

There  was  no  error  in  euatainiag  a.  general 
demurrer  to  the  petition. 

(a)  The  presumptioa  of  negligence  arising  by 
operation  of  law  (Civ.  Code  1896^  ft  2321)  is 
a  rule  of  evidence,  and  has  no  application  to  a 

Slaintiff'e  petition.  A  plaintiff  mu«t  allege  saf- 
cient  specific  acts  of  negligence  as  to  the  in- 
jured party  to  withstand  demurrer,  and  can  re- 
cover only  on  the  specific  acts  alleged. 

(b)  Negligence  is  the  failore  to  perform  a 
duty  of  diligence  toward  one  entitled  thereto. 
There  is  no  duty  of  diligence  that  its  trains  shall 
not  be  l>ehind  time^  or  snail  not  ran  at  a  certain 
speed,  due  by  a  railroad  comiMiny  as  to  one  who 
is  on  its  track  not  at  a  crossing,  until  the  pres- 
ence of  such  person  is  discovered  or  can  be  as- 
certained by  the  exercise  of  ordinary  care  and 
diligence  in  keeping  a  proper  lookout. 

(<$  A  ruling  upon  the  Question  of  negUgenoe 
can  be  invoked  by  general  demurrer, 
(d)   In  the  present  petition  there  is  no  alle- 

Sation  of  a  failure  of  diligence  relative  to  the 
eceased  in  any  respect  with  regard  to  which 
diligence  was  due  to  him.  The  acts  oJC  the  de- 
fendant alleged  are  not,  as  to  the  deceased,  neg- 
ligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  {§  12^-1284,  1381;  toL 
89,  Pleadhig,  S  402.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Sparta;  F.  L. 
Little,  Judge. 

Action  by  John  Harden  and  others,  next 
friends,  against  the  Georgia  Railroad  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
ant brings  error.    Affirmed. 

R.  H.  Lewis  and  L.  C  Colver,  for  plaintiff 
in  error.  Jos.  B.  &  Bryan  Cnmming,  for 
defendants  In  error. 

RUSSELL,  J.  The  plaintiffs,  as  next 
friends  for  two  minor  children  of  Matt  Har> 
den,  brought  salt  against  the  (Seorgia  Rail- 
road  €k>mpany  for  damages  arising  from  the 
homicide  of  the  father  of  the  children.  It 
was  alleged  that  '*Matt  Harden  was  killed 
by  an  engine  of  the  train  of  cars  ranning  over 
the  tracks  of  the  Georgia  Railroad  Company. 
In  the  county  of  Hancock,  on  the  26th  day 
of  September,  1904,  about  3/00  yards  from  the 
crossing  of  the  track  of  said  railroad  at 
Dixia  Said  train  was  behind  time,  and 
running  at  an  illegal  and  reckless  rate  of 
speed,  conducted  by  the  agents  and  employ^ 
of  said  company.  The  value  of  the  life  of 
said  Harden  to  said  minor  children  was  ^* 
999,  in  which  sum  they  were  damaged  by 
the  negligence  aforesaid,  and  for  which  som 
petitioner  prays  Jndgm^t"  The  defendants 
demurred  specially  on  the  ground  that  the 
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petition  failed  to  q>edfjr  the  train  tbat  killed 
tbe  deoeased,  and  that  the  rate  of  speed  at 
which  tbe  train  was  running  waa  not  stated* 
00  as  to  enable  tiie  defendant  to  properly  make 
answer  thereto.  Tbe  demurrer  was  met  by 
an  amendment  setting  forth  that  the  deceased 
was  killed  by  an  east-bound  freight  train, 
about  12  o'clock  midnight  of  the  26th  and 
27th  of  S^tember;  said  train  running  from 
Macon  to  Oamak  at  not  less  than  30  miles 
an  hour.  Upon  tbe  allowance  of  this  amend* 
ment  the  defendant  demurred  generally,  and 
the  court  sustained  the  demurred  and  dis- 
missed the  petition.  The  plaintiffs  except  to 
this  Judgment 

Counsel  for  the  plaintiffs  in  error  contend 
in  their  brief  tbat  tbe  judgment  sustain- 
ing tbe  demurrer  was  error  because  '*tbe 
petition  as  amended  is  in  the  language  of  the 
statuta"  We  presume  that  the  statute  to 
which  reference  is  made  is  the  act  of  1856, 
as  amended  and  codified  in  Civ.  Code  1895, 
(  2321 ;  for  counsel  for  the  plaintiffs  in  error, 
In  their  brief,  say:  "This  suit  is  based  on 
Civ.  Code  1895,  (f  2321,  2322,  construed  with 
section  8830"— and  we  are  cited  to  the  cases 
of  Tickers  v.  A.  &  W.  P.  B.  Co.,  64  Ga.  806- 
309,  Hankerson  v.  S.  W.  R.  R.,  69  Ga.  593, 
and  Ga.  R.  Co.  v.  Neely,  56  Ga.  543  (2).  We 
fail  to  see  that  any  of  these  authorities 
are  In  point  on  the  question  raised  by  the 
demurrer,  to  wit,  the  sufficiency  of  the  peti- 
tion to  set  fbrth  a  cause  of  action.  Had  no 
demurrer  been  filed,  and  if  tbe  evidence,  in- 
stead of  the  pleading,  were  being  tested,  it 
would  undoubtedly  be  true,  as  held  in  the 
Neely  Case,  supra:  ••In  advance  of  all  tes- 
timony on  the  point  of  diligence,  our  law 
presumes  that  the  cori>oration  was  altogeth- 
er in  fault  *  *  *  The  killing  established 
and  value  Jof  the  life]  proved,  the  compa- 
ny opens  its  defense  with  a  complete  case 
against  it  for  full  damages.  To  change  tbat 
case  into  one  for  no  damages  at  all,  •  •  • 
tbe  evidence  must  make  out  one  of  three 
propositions :  That  the  plaintiff  consented  to 
the  injury,  or  that  be  caused  it  by  his  own 
negligence,  or  that  the  agents  of  the  company 
exercised  all  ordinary  care  and  reasonable 
diligence."  To  the  same  effect  are  the  rul- 
ings in  the  Viewers  and  Hankerson  Cases. 
In  the  Hankerson  Case  a  nonsuit  was  held 
to  be  erroneous,  because  the  law  presumed 
negligence  from  some  of  the  facts  proved, 
and  there  was  scope  for  legitimate  reason- 
ing by  the  jury  whether  tbat  presumption 
was  rebutted  by  other  facts  in  the  plaintiff's 
evidence. 

In  all  of  tbe  cases,  however,  which  we 
have  examined,  the  rule  relied  upon  by  tbe 
plaintiffs  in  error  did  not  become  applicable 
until  evidence  had  been  adduced.  It  does  not 
apply  to  the  pleadings.  For,  however  ano- 
malous It  may  appear  that  a  plaintiff  is  re- 
quired to  allege  acts  of  negligence,  which 
he  need  not  prove  unless  he  desires,  the  mle 
rests  upon  the  reascm  that  the  plaintiff,  faav* 
tag  shofwn  his  injury,  may  rely  upon  the  pr** 


sumption  of  negligence  until  it  Is  rebutted 
by  proof,  and  the  defendant  railroad,  being 
thus  notified  of  what  acts  of  negligence  it  is 
called  to  meet,  finds  some  protection  in  the 
fact  that  the  plaintiff  can  only  recover  on 
the  specific  acts  of  negligence  alleged  as  the 
cause  of  the  casualty.  The  provision  of  sec- 
tion 2321  of  the  CivU  Code  of  1886,  that  in 
Injuries  by  a  railroad  a  presumption  of  neg- 
ligence arises,  is  nothing  more  nor  less  than 
a  rule  of  evidence.  As  such  it  is  applicable 
to  the  evidence  when  a  case  has  reached  tbat 
stage;  but  it  does  not,  under  the  rulings  In 
Augusta  Ry.  Co.  v.  Weekly,  124  Ga.  384,  62 
S.  R.  444,  Central  R.  Co.  v.  Tucker,  79  Ga. 
128,  4  S;  EL  5,  Central  R.  Co.  ▼.  Avant,  80  Ga. 
195,  5  S.  B.  78,  and  Central  R.  Co.  v.  Nash, 
81  Ga.  580,  7  S.  E.  808,  dispense  with  tbe  nec- 
essary pleading  of  proper  facts  to  show  lia- 
bility. South.  Ga.  Ry.  Co.  v.  Ryals,  123  Ga. 
830,  51  S.  E.  428.  If  the  plaintiffs  could  have 
proven  tbat  Harden  was  killed  by  the  train 
of  the  defendant,  after  having  alleged  some 
specific  act  of  negligence  with  reference  to 
which  the  company  owed  the  duty  of  dili- 
gence to  Harden,  tbe  presumption  would  ha\e 
arisen  (in  the  nature  of  evidence  in  behalf 
of  tbe  plaintiffs)  that  tbe  defendant  was  neg- 
ligent in  the  respect  alleged;  and  tbe  plain- 
tiffs, under  tbe  ruling  in  tbe  Neely  Case, 
could  have  made  out  their  case.  The  defend- 
ant, however,  under  tbe  ruling  in  Jarrett  v. 
A.  &  W.  P.  R.  Com  83  Ga.  850  (2),  9  S.  E. 
681,  had  tbe  right  to  invoke  the  ruling  of  the 
court  upon  the  question  of  negligence  by  a 
general  demurrer;  and  we  see  no  error  In  the 
judgment  of  the  court  in  tbe  premises. 

The  only  facts  alleged  as  negligence  are 
that  the  train  was  behind  time  and  was  run- 
ning at  an  illegal  and  reckless  speed.  The 
only  negligence  inferable  from  the  statement 
that  the  deceased  was  within  400  yards  of  a 
railroad  crossing  is  that  perhaps  the  defend- 
ant failed  to  observe  the  statutory  require- 
ment with  reference  to  checking  speed  and 
tolling  the  bell.  But  under  tbe  ruling  in  A. 
&  C.  Air-Line  By.  Co.  v.  Gravltt,  93  Ga.  369, 
20  S.  E.  550,  26  L.  R.  A.  653,  44  Am.  St.  Rep. 
145,  tbe  defendant  owed  the  deceased  no  du- 
ty to  observe  this  statutory  requirement,  be- 
cause he  was  a  trespasser.  It  is  settied  tbat 
there  can  be  no  negligence  unless  there  is 
some  duty  of  diligence.  Relatively  to  the 
deceased,  negligence  must  consist  in  the 
omission  of  some  diligence  due  for  his  safety; 
and  as  there  was  no  duty  as  to  him,  at  the 
point  where  the  casualty  occurred,  tbat  the 
defendant's  train  should  not  be  behind  or 
that  it  should  not  run  at  the  rate  of  speed 
alleged,  under  the  uniform  rulings  of  the  Su- 
preme Court  there  was  no  neglig^ice  alleged 
as  to  tbe  deceased,  and  the  plaintiffs  could 
not  recover  for  his  homicide. 

Even  though  the  deceased  was  a  trespasser 
in  a  certain  sense,  the  plaintiffs  might  recov- 
er if  It  had  been  alleged  that  the  place  was 
SDch  88  to  require  the  railroad  company  and 
its  servants  to  anticipate  the  presence  of 
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pedestrians  at  that  place  (either  a  croesing 
or  a  pathway  used  with  the  assent  of  the  rail- 
road), because  at  snch  a  place  It  becomes  the 
duty  of  the  company  and  its  servants  to  ex- 
erdse  ordinary  and  reasonable  care  and  dili- 
gence in  the  matter  of  ascertaining  the  pres- 
ence of  such  pedestrians,  and  likewise  in 
avoiding  injury  to  them  after  their  presence 
is  discovered.  Macon  &  Birmingham  Ry.  Go. 
V.  Parlcer;  127  6a.  471,  56  8.  E.  616;  Ash- 
worfeh  V.  So.  Ry.  Co.,  116  Ga.  638,  43  8.  E.  86, 
69  L.  R.  A.  592;  Crawford  v.  8o.  Ry.  Co., 
106  6a.  873,  83  8.  E.  826.  If  the  agents  of 
the  defendant  in  charge  of  the  train  had 
been  aware  of  the  pres^ice  of  the  deceased, 
and  thereafter  had  failed  to  use  all  (Ordinary 
care  and  diligence  for  his  safety,  the  defend- 
ant would  be  liable  for  that  absence  of  dili- 
gence even  to  a  trespasser.  But,  in  view  of 
the  fact  that  the  petition  in  this  case  entire- 
ly failed  to  show  that  the  defendant  had  neg- 
lected or  omitted  any  duty  which  it  owed  to 
the  deceased,  the  timely  demurrer  of  the  de- 
fendant was  properly  sustained. 
Judgment  aflirmed* 

(3  Oa.  App.  407) 

BRYSON  V.  SOUTHERN  RT.  CO.    (No.  765.) 

(Court  of  Appeals  of  (Georgia.    Jan.  15,  190&) 

1.  Rahaoads  —  Accident  at  Cbossing— Db- 

VEKSES. 

When  those  in  charge  of  a  railway  train 
neglect  to  comply  with  the  statutory  precau- 
tions in  approaching  a  highwavj  and  a  person  on 
the  crossing  is  8tru<^  and  injored,  the  only  de- 
fenses open  to  Uie  company  are  that  the  injurv 
was  done  by  the  consent  of  the  person  injured, 
or  that  by  the  observance  of  ordinary  care  be 
could  have  avoided  the  injury,  or,  in  mitigation 
of  damages,  that  his  negligence  contributed  to 
it  "When  such  injury  occurs,  the  onus  is  upon 
the  company  to  prove  such  default  on  the  part 
of  the  injured  person." 

[Ed.  Note.— For  cases  in  point,  see  CJent  Dig. 
vol.  41,  Railroads,  §§  1117--1123.] 

2.  Same. 

A  railway  side  track  which  crosses  a  pub- 
lic highway  is  included  within  the  purview  of 
Uie  crossing  statute. 

3.  8AifB— OoivTBiBirroBT  Neougkncc. 

In  this  state  it  is  not  per  se  negligent  for 
one  not  aware  of  the  approach  of  the  train  to 
attempt  to  cross  the  track  without  stopping, 
looking.  Or  listening. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  41,  Railroads,  U  1305-1810,  1379.J 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Dalton;  J.  A. 
Longley,  Judge. 

Action  by  W.  H.  Bryson  against  the  South- 
ern Railway  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Re- 
versed. 

Q.  Q.  Glenn  and  W.  B.  Mann,  for  plaintiff 
in  error.  Maddox,  McCamy  &  Shumate^  for 
defendant  in  error. 

POWELL,  J.  Bryson,  an  old  man,  was 
struck  and  injured  by  a  train  of  the  Southern 
Railway  0>mpany.  upon  a  public  crossing 
near  its  station  in  the  vilkige  of  Vamella. 


In  Whitfield  counly.     He  brought  suit  for 
damages;   the  specific  acts  of  negligence  al- 
leged being  that  the  train  ran  over  the  cross- 
ing at  a  bigh  rate  of  speed,  and  that  it  vio- 
lated the  crossing  statute  by  not  blowing  the 
whistle,  ringing  the  bell,  or  checking  the  speed 
of  the  train.    The  plaintiff  testified  that  he 
was  on  the  east  side  of  the  track,  desiring  to 
cross  to  the  west    A  water  tank  stood  just 
below  the  crossing.    On  the  main  line,  which 
was  nearest  him  as  he  approached,  were  two 
trains  headed  north.     One  had  just  taken 
water  and  had  gone  forward,  clearing  the 
crossing,  and  the  other  was  coming  on  up  to- 
ward the  tank  as  if  to  take  water.    He  cross- 
ed the  main  line  just  behind  the  first  train 
and  just  ahead  of  the  second.    His  attention 
was  directed  toward  this  second  train,  and 
he  stepped  off  the  main  line  track  and  onto  a 
parallel  side  track  six  or  eight  feet  further 
west,  without  looking  up  the  side  track  to 
the  north.    A  train  happened  to  be  coming 
south  on  the  side  track  at  a  rapid  rate  of 
speed.     This  south>bound  train  struck  him. 
He  did  not  hear  it  blow  the  whistle  or  ring 
the  bell.    He  did  not  see  it  tUl  it  struck  him, 
but  admitted  that,  if  be  had  turned  his  head 
north  as  he  was  about  to  step  upon  the  side 
track,  he  could  have  seen  it    His  excuse  for 
not  hearing  the  approach  of  the  south-bound 
train  was  the  noise  the  two  other  trains  were 
making;   and  his  excuse  for  not  looking  up 
the  side  track  was  that  he  was  watching  the 
approach  of  the  north-bound  train  on  the 
main  track.    He  showed  the  extent  of  his  in- 
juries.    At  the  conclusion  of  the  plaintiff's 
testimony  the  court  awarded  a  nonsuit,  and 
the  plaintiff  excepted. 

1.  Clearly  the  grant  of  a  nonsuit  was  er- 
ror. When  the  plaintiff  proved  that  he  was 
injured  by  the  train,  tjie  law  at  once  presum- 
ed that  the  railway  company  was  negligent 
In  every  respect  alleged,  that  it  was  running 
its  train  at  a  high  and  excessive  rate  of 
speed,  that  it  gave  no  warning  by  ringing  the 
bell  and  blowing  the  whistle,  and  that  it  did 
not  check  for  the  crossing.  Harden  v.  (Seor- 
gia  R.  Co.  (this  day  decided)  59  a  BL  1122. 
When  a  train  approaches  a  public  crossing 
without  complying  with  the  statute,  and 
strikes  or  injures  a  passer  thereon,  the  only 
defenses  open  to  the  railway  company  are 
that  the  injury  was  done  by  the  consent  of 
the  person  Injured,  or  that  by  the  observance 
of  ordinary  care  he  could  have  avoided  the 
injury,  or,  in  mitigation  of  the  damages,  that 
his  negligence  contributed  to  It  Atlanta  & 
West  Point  R.  Co.  t.  Newton,  85  Ga.  517,  11 
S.  E.  776;  Central  Ry.  Co.  v.  Hall,  100  Ga. 
867,  870,  34  S.  E.  605;  Bowen  ▼.  Gainesville 
R.  CJo.,  05  Ga.  688,  22  S.  B.  605.  "When 
such  injury  occurs,  the  onus  is  upon  the  c^^m- 
pany  to  prove  such  fault  on  the  part  of  the 
injured  person."    Civ.  Code  1805,  i  2225. 

2.  The  crossing  statute  does  not  except  side 
tracks  from  its  application,  and  we  see  no 
reason  for  excepting  them  by  Judicial  com- 
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struction.  The  brief  for  defendant  in  error 
states  that  this  train  was  stopped  between 
the  blow  post  and  the  crossing,  and  bad 
started  np  again,  and  argues  that  for  this 
reason  the  statute  is  not  applicable.  We  do 
not  find  this  statement  of  fact  to  be  sup- 
ported by  the  record,  nor  do  we  find  the  con- 
clusion of  law  to  be  In  harmony  with  the  de- 
cision of  the  Supreme  Court  in  the  case  of 
East  Tenn.  R.  Co.  v.  Markens,  88  Ga.  e0(4), 
63,  18  S.  E.  855,  14  L.  R.  A.  281.  But,  even 
without  reference  to  the  crossing  statute, 
there  was  enough  evidence  to  take  the  case 
to  the  jury  on  the  question  of  the  defend- 
ant's negligence.  Ga.  R.  Co.  v.  Cromer,  106 
Ga.  296,  31  S.  E.  759 ;  Dullard  v.  Southern 
Ry.  Co.,  116  Ga.  644,  648,  43  S.  E.  39;  Shaw 
T.  Ga.  R.  R.,  127  Ga.  8,  65  S.  B.  960. 

8.  The  rule  that  it  is  negligent  per  se  for 
one  who  is  about  to  cross  a  railway  track 
to  fail  to  stop,  look,  and  listen  is  not  recog- 
nized in  this  state.  Whether,  under  all  the 
circumstances,  the  plaintiff  was  guilty  of 
such  conduct  as  to  defeat  or  diminish  his  re^ 
covery,  is  a  question  for  the  jury.  Western 
&  Atlantic  R.  C6.  v.  Ferguson,  113  Ga.  798, 
89  S.  B.  306,  64  L.  R.  A.  802;  Bullard  v. 
Southern  Ry.  Co.,  116  Ga.  644,  43  S.  E.  39; 
Williams  V.  Southern  Ry.  Co.,  126  Ga.  710,  65 
S.  E.  948;  Thomas  v.  Gainesville  Electric 
Ry.  Co.,  124  Ga.  748,  62  S.  E.  801.  This  is 
not  a  case  where  the  plaintiff,  seeing  and 
knowing  the  danger,  in  manifest  Imprudence, 
attempted  to  cross  ahead  of  the  train,  as  in 
the  cases  of  Atlantic  Ry.  Co.  v.  Owens,  119 
Ga.  833,  47  S.  E.  213,  Thomas  v.  Central  Ry. 
Co.,  121  Ga.  38,  48  S.  E.  683,  and  Harris  v. 
Southern  Ry.  Co.,  129  Ga.  — ,  68  S.  E.  873. 
See  Charleston  ft  W.  Car.  R.  Co.  v.  Camp^  8 
Ga.  App.  — ,  69  S.  E.  710. 

Judgment  reversed. 


(3  Ga.  App.  372) 
LIQUID  CARBONIO  ACID  MFG.  CO.  ▼. 
PAULK  &  JULIAN.     (No.  565.) 

(Court  of  Appeals  of  Georgia.    Jan.  15,  1908.) 

1.  Sales  — Action   fob   Pbice  —  DEnsNSES  ^ 
Failure  or  Considebation. 

The  purchaser  of  a  soda  fount,  who  buys 
it  by  description  and  number,  and  wbo  accepts 
in  lieu  thereof  another  soda  fount  of  a  different 
number,  and  with  full  opportunity  for  inspec- 
tion, and  with  knowledge  that  the  soda  fount 
received  by  him  is  not  the  same  as  the  one  orfg^ 
inally  purchased,  pays  thereon  12  of  a  series  of 
promissory  notes  without  notice  to  the  vendor  of 
any  defects,  and  thereafter  sells  to  another  all 
his  interest  in  the  soda  fount,  is  estopped  from 
pleading  partial  failure  of  consideration. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  43,  Sales,  §§  460-462.] 

2.  Same— Waiveb  of  Defeots. 

Such  course  of  conduct  is  a  waiver  of  de- 
fects, latent  and  patent;  and  the  evidence  on 
the  subject,  coming  from  the  defendants'  own 
witnesses  and  being  uncontradicted,  demands  a 
finding  in  behalf  of  the  plaintiff  for  the  unpaid 
remainder  of  the  purchase  price. 
8.  Cebtiobabi— Gbant  of  New  Tbial. 

The  discretion  appertaining  to  a  judge  of 
th«  auoerior  court  as  to  the  first  grant  of  a  new 


trial  on  petition  therefor  by  certiorari,  where 
issues  of  fact  are  involved,  does  not  exist  where 
the  question  presented  by  the  certiorari  is  one 
purely  of  law.  To  order  a  first  new  trial,  whers 
the  issue  depends  solely  upon  the  weight  of  the 
evidence,  is  discretionary.  To  set  aside  a  find* 
ing,  when  no  different  result  can  be  reached,  is 
erroneous. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Certiorari,  88  ISO-l&l 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Ben  Hill  Coun- 
ty ;   U.  V.  Whipple,  Judge. 

Action  by  the  Liquid  Carbonic  Acid  Man- 
ufacturing Company  against  Paulk  &  Julian. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Reversed. 

B.  W.  Ryman,  for  plaintiff  In  error.  Mc- 
Donald &  Qulncey,  for  defendants  in  error. 

RUSSELL,  J.  The  plaintiff  In  error 
brought  an  action  against  the  defendants  in 
error  in  the  city  court  of  Fitzgerald  on  cer- 
tain promissory  notes  aggregating  $430,  be- 
sides interest.  By  amendment  the  plaintiff 
set  up  a  contract  entered  into  between  Itself 
and  the  defendants  in  error  for  the  purchase 
of  certain  soda  water  apparatus.  The  de- 
fendants pleaded  partial  failure  of  considera- 
tion and  a  set-off  for  certain  freight  paid  by 
them  on  the  apparatus  for  which  the  plain- 
tiff was  liable.  Demurren^  were  filed  to  the 
petition  and  to  the  defendants'  amended  an- 
swer. At  the  conclusion  of  the  evidence  the 
court  directed  a  verdict  In  favor  of  the  plain- 
tiff for  the  amount  of  principal  due  upon  the 
notes,  less  the  freight  charges  claimed  by 
the  defendants,  with  Interest  The  defend- 
ants carried  the  case  by  certiorari  to  the 
superior  court,  and  the  certiorari  was  sus- 
tained and  a  new  trial  ordered. 

We  think  that  the  verdict  was  demanded 
by  the  evidence  and  that  the  Judge  of  the 
superior  court  erred  In  sustaining  the  cer- 
tiorari. The  errors  assigned  In  the  petition 
for  certiorari  are  11  in  number.  The  defend- 
ants aver  that  the  city  court  committed  error 
as  follows:  (a)  In  refusing  to  allow  the  de- 
fendants to  assume  the  burden  and  get  the 
concluding  argument,  after  they  had  ad- 
mitted a  prima  facie  case  for  the  plaintiffs, 
(b)  In  admitting  in  evidence  over  plaintiff*a 
objection  the  written  contract  attached  to 
this  petition  and  marked  "Exhibit  J."  (c) 
In  refusing  to  allow  the  witness  J.  B.  D. 
Paulk  to  testify  to  the  kind  of  apparatus 
actually  bought,  and  also  the  kind  actually 
shipped,  and  to  the  difference  in  the  prices  of 
the  two.  (d)  In  refusing  to  allow  witness 
J.  L.  Pitman  to  testify,  in  answer  to  defend- 
ants* counsel's  question,  what  the  price  of  a 
fount  of  the  size  shipped  of  good  material, 
cork-lined,  first-class,  would  be  worth,  and 
that  the  difference  between  the  fountain  ac- 
tually shipped  and  the  fountain  described 
would  be  from  $450  to  $500.  (e)  In  refusing 
to  allow  the  amendment  attached  to  this  peti- 
tion and  marked  ''Exhibit  I."  (f)  In  refus- 
ing to  allow  R.  A.  Majors,  &  witness  for  the 
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defendants,  to  testify  as  to  the  difference  In 
price  of  an  apparatus  tliat  was  cork-lined 
and  of  first-class  material,  trimmings,  etc., 
and  the  one  actually  shipped  by  the  plaintiff 
to  the  defendants,  (g)  In  refusing  to  allow 
the  witness  n.  A.  Majors  to  testify,  in  an- 
swer to  counsel's  question,  that  the  differ- 
ence in  price  between  a  cork-lined,  first- 
class  apparatus  and  the  one  actually  shipped 
would  be  from  $300  to  $500.  (h)  In  direct- 
ing a  verdict  for  the  plaintiffs  and  against 
the  defendants,  (i)  The  verdict  is  contrary 
to  evidence,  (j)  The  verdict  is  contrary  to 
law.  (k)  The  verdict  and  Judgment  are  con- 
trary to  law  and  evidence. 

Inasmuch  as  the  Judge  directed  the  ver- 
dict, we  fail  to  see  wherein  the  defendants 
were  hurt  by  failing  to  be  awarded  the  con- 
cluding argument.  As  a  matter  of  fact,  so 
far  as  appears  from  the  record,  there  was 
neither  occasion  nor  opportunity  for  argu- 
ment by  counsel  for  either  party.  All  of  the 
other  assignments  of  error  are  likewise  im- 
material to  the  controlling  fact  in  the  case 
and  their  discussion  seriatim  would  be  use- 
less. It  is  absolutely  clear,  from  the  plead- 
ings and  the  evidence,  that  the  defendants 
waived  the  substitution  of  a  different  ap- 
paratus from  the  one  they  first  purchased. 
If  there  was  a  difference  in  the  two  soda 
founts,  the  one  they  first  contracted  to  buy 
being  No.  420,  and  the  one  they  accepted  be- 
ing No.  2,442,  by  accepting  soda  fount  No. 
2,442,  instead  of  No.  420,  the  express  war- 
ranty which  was  created  by  the  description 
of  soda  fount  No.  420  was  perhaps  substitut- 
ed or  exchanged  for  an  implied  warranty 
that  No.  2,442  would  be  merchantable  and 
reasonably;  suited  for  the  purposes  intended. 
But,  even  in  this  view  of  the  case,  there  is 
no  dispute  that  the  defendants,  with  full 
opportunity  of  discovering  any  defects,  used 
the  fount  for  many  months  without  any 
complaint,  and  without  complaint,  so  far  as 
the  testimony  discloses,  paid  $370  on  the 
purchase  money.  The  defendants  are  there- 
fore estopped  from  setting  up  their  plea  of 
failure  of  consideration. 

The  Judge  allowed  the  sum  of  $44.71, 
which  the  defendants  claimed  as  freight 
paid  by  them  by  direction  of  the  plaintiff, 
and  no  attorney's  fees  were  allowed.  A  ver- 
dict in  favor  of  the  plaintiff  for  these  items 
was  absolutely  demanded  by  the  evidence. 
We  find,  (however,  upon  a  calculation  of  the 
interest,  that  the  Judgment  for  interest  is 
too  large  by  $12.26.  It  may  be  that  the 
Judge  of  the  superior  court  sustained  the 
certiorari  upon  this  ground.  But  Inasmuch 
as  the  plaintiff  is  by  every  rule  of  law  en- 
titled to  recover  the  principal,  and  the  er- 
ror in  calculating  the  interest  in  the  Judg- 
ment is  easily  capable  of  correction,  the 
Judgment  of  the  Judge  of  the  superior  court 
in  sustaining  the  certiorari  and  ordering  a 
new  trial  is  reversed,  if  the  plaintifiF  in  error 
will  reduce  tiie  interest  from  $80.75  to 
$68.48;  and  upon  the  failure  of  the  plaintiff 


In  error  to  make  such  reduction  within  20 
days  from  the  filins^  of  the  remittitur  in  the 
court  below,  it  is  ordered  that  the  judgment 
granting  a  new  trial  be  afiArmed.  The  head- 
notes  sufficiently  deal  with  the  material  is- 
sues involved,  and  further  discussion  of  the 
record  can  serve  no  useful  purposes 
Judgment  reversed. 


(8  Oa.  App.  387) 

BYCK  et  al.  v.  H.  J.  WEILBR  CX>.    (No.  640.) 
(Court  of  Appeals  of  Georgia.    Jan.  15  1908.) 

1.  CoiiTRACTS  —  Work  awd  Labob  — Actios 
FOB  Contract  Price. 

The  defendant  sent  to  the  plaintiff  a  lamb- 
skin coat  to  be  remodeled  and  repaired.  No 
time  was  agreed  npon  for  completing  the  work. 
When  the  garment  was  returned  the  defendant 
complained  that  it  did  not  fit.  Within  a  reason- 
able time  the  plain tifiP  offered  to  remedy  the  de- 
fects in  the  fit.  which  offer  the  defendant  re 
fused.  Held,  the  plaintifiF  had  a  cause  of  actioo 
for  the  entire  contract  price  of  the  repairs. 

2.  Writ  or  Error— Harhijess  Error. 

Where,  in  such  a  case,  there  is  a  plea  of 
tota^l  failure  of  consideration,  and  a  jndarment  is 
asiced  by  way  of  setoff  for  the  full  valae  of  the 
coat,  on  the  ground  that  the  work  done  on  it 
has  made  it  absolutely  worthless,  and  there  is 
evidence  to  authorize  such  a  finding,  but  no 
evidence  whatever  from  which  the  jury  could 
infer  a  mere  depreciation  in  the  vslne  of  the 
coat,  a  new  trial  will  not  be  granted  on  account 
of  an  instruction  to  the  effect  that  the  burden  is 
on  the  defendant  to  show  that  the  coat  had  been 
made  absolutely  worthless. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  the  H.  J.  Weiler  Oompanj 
against  W.  S.  Byck  and  others.  Judgment 
for  plaintiff,  and  defendants  afqpeaL  Af> 
Armed. 

Mrs.  Byck,  the  defendant,  sent  to  the 
plaintiff  in  Cincinnati  a  lambskin  coat  to 
be  relined  and  remodeled,  with  the  follow- 
ing instructions:  "I  am  sending  yoa  a  lamb 
coat  by  express  prepaid.  Please  examine 
same,  and  give  me  an  estimate.  I  want  the 
coat  relined  and  remodeled,  and  the  sable 
made  into  an  extra  piece."  The  plaintiff  re- 
plied: "Your  Persian  lamb  coat  received: 
also  letter.  To  remodel  your  coat  and  re- 
line  and  full  sleeves  with  high  storm  col- 
lar and  revers  of  Persian  lamb,  to  matcdi 
coat,  will  cost  $75.00.  •  •  •  To  make 
from  your  collar  and  revers  a  four  in  hand. 
cost  $t.OO.  We  enclose  you  measure  blank. 
Please  have  same  filled  in  by  some  good 
tailor  or  dressmaker;  also,  let  us  know  what 
kind  of  lining  you  like."  The  defendant  bad 
the  measure  blank  filled  in  by  a  tailor  in 
Atlanta,  and  sent  It  to  the  plaintifTs,  with 
the  following  letter:  '*Incloeed  are  tlie 
measurements,  which  have  been  taken  by  a 
good  tailor.  Hope  they  are  correct.  Please 
remodel  the  coat  as  per  letter,  viz.:  Coat 
to  be  same  length,  relining  with  old  blue 
brocade  liigh  storm  collar,  revers,  and  full 
sleeves.^'  When  the  coat  was  returned  to 
the  d^endant  she  objected  that  It  did  not 
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fit,  that  It  was  too  large  in  tbe  waist  and  hips; 
and  that  It  had  been  materially  shortened. 
The  plaintiff  pnnnptly  offered  to  remedy 
the  defects  in  the  fit  by  making  the  coat 
smaller  In  the  respects  indicated;  but,  so  tar 
as  appears  from  the  record,  no  offer  was 
made  to  remedy  the  alleged  shortening  of 
the  coat  The  defendant  refused  tbe  offer, 
and  the  plaintiff  Institnted  suit  for  the  full 
contract  price  of  the  repairs.  The  defend- 
ant relied  on  the  defense  that  the  coat  had 
been  made  absolutely  worthless  by  the  work 
done  on  it,  and  asked  as  a  set-off  for  Judg* 
ment  against  the  plaintiff  for  the  full  ralue 
tliereof .  The  jury  returned  a  yerdict  for  the 
plaintiff  for  the  full  amount  sued  for,  the 
defendant  made  a  motion  for  a  new  trial, 
the  motion  was  overruledt  and  she  excepted. 

At  the  trial  it  was  admitted  by  the  wit- 
nesses for  the  plaintiff  that  the  measure  blank 
called  for  a  coat  40  inches  in  the  blps,  and 
that  the  coat  was  made  43  indies,  or  three 
inches  larger  than  the  instructions  stipulat- 
ed. The  reason  given  for  departing  from 
the  Instructions  In  this  particular  was  that 
it  appeared  that  the  defendant  had  a  bust 
measurement  of  38  inches,  and  the  cutter 
and  the  fitter  were  of  tiie  opinion  that  the 
hip  measurement  was  erroneous,  because  in 
all  their  experience  they  had  nerer  known 
a  woman  with  bust  so  large  and  hips  so 
small.  Weller,  the  president  of  the  plaintiff 
company,  testified  that  he  had  been  in  the 
fur  business  for  36  years,  and  "no  woman 
having  a  38-inch  bust  could  have  a  40-inch 
hip."  The  cutter  said:  "I  have  been  in  the 
employment  of  this  company  and  its  pred- 
ecessor about  9  years.  •  •  •  I  would 
Judge  that  it  would  hardly  be  possible  for  a 
person  to  have  a  38-inch  bust  measurement 
and  only  a  40-inch  hip  measurement.  The 
usual  proportion  of  a  woman  havhig  a  88- 
inch  bust  is  a  4S-inch  hip."  There  was  also 
an  issue  as  to  whether  the  coat  had  been 
i^ortened.  l%e  defeodant  and  her  witness- 
es testified  positively  that  the  coat  had  been 
made  at  least  two  Inches  shorter.  Some  of 
the  plaintiff's  witnesses,  on  the  other  hand, 
testified  that  the  coat  had  not  been  short- 
ened at  all,  while  others  said  that  the  fur 
was  very  much  worn  at  the  bottom,  and  that 
It  was  necessary  to  cut  this  fur  off  in  order 
to  make  a  workmanlike  Job,  and  that  the 
coat  had  been  shortened  from  one-half  to 
three-quarters  of  an  inch  on  this  account. 

Arthur  Heyman  and  Lamar  C.  Rucker,  for 
plaintiffs  in  error.  Bbn  J.  Conyers  and  I. 
S.  Hopkins,  for  defendant  in  error. 

RUSSELL,  J.  The  only  errors  assigned  In 
the  motion  for  a  new  trial  are  based  on  the 
charge  of  the  court  to  the  Jury.  The  follow- 
ing portion  of  the  charge  Is  assailed  as  con- 
stituting error:  "If  you  believe  that  the 
plaintiff  remodeled  this  coat,  but  that  it  did 
not  fit  according  to  the  terms  of  the  con- 
tract, but  that  it  could  have  been  made  to 
fit  by  a  slight  alteration  by  the  plaintiff^ 


which  would  not  have  in  any  way  impaired 
the  value  or  appearance  of  the  coat,  and  that 
the  defendants  dedHned  to  allow  the  plain- 
tiff to  make  ttiat  alteration,  they  having  of* 
f ered  to  do  so^  and  if  you  believe,  further, 
that  the  coat  was  made  shorter,  but  that  it 
was  substantially  the  satne  length,  and  that 
wherein  it  was  made  shorter  it  was  neces- 
sary, in  order  to  make  a  workmanlike  job, 
to  make  it  from  one-half  to  three-quarters  of 
an  inch  shorter,  on  account  of  the  fact  that 
tiie  fur  was  worn  off  of  the  coat  at  the  bot- 
tom, the  court  charges  you  that,  if  you  find 
with  the  plaintiff  on  both  these  points,  the 
plaintiff  would  be  entitled  to  recover."  The 
defendant  insists  that  this  charge  was  er- 
ror, because^  in  the  first  place,  under  the 
law  a  breach  of  the  contract  occurred  when 
the  plaintiff  retmrned  the  coat  not  fitting  to 
the  defendant,  and  that  the  plaintiff  could 
not  avoid  this  breach  by  afterwards  offering 
to  remedy  said  defect,  and,  in  the  second 
phice,  because  by  the  contract  the  plaintiff 
was  under  an  absolute  duty  to  remodel  the 
coat  so  that  it  would  be  the  same  length,  and 
that  it  was  a  breach  of  the  contract  to  make 
it  from  one-half  to  three-quarters  of  an  inch 
shorter,  even  though  it  was  necessary  to  do 
so  in  order  to  get  rid  of  the  worn-out  fur. 

The  first  objection  is  predicated  on  the 
theory  that  this  was  an  entire  contract  of 
bailment,  and  that  full  performance  by  the 
plaintiff  was. a  condition  precedent  to  a  suit 
on  the  contract,  under  Civ.  Code  1895,  §  2920, 
wiiich  is  as  follows:  "As  a  general  rule,  the 
contract  of  bailment  is  an  entire  contract, 
and  a  full  performance  is  a  condition  prece- 
dent to  an  action  upon  it"  We  are  cited  to 
the  case  of  Sinclair  v.  Bowles,  32  Rev.  Rep. 
<Eng.)  589,  9  Bam.  &  Cress.  92,  4  Man.  &  Ry. 
1,  7  L.  J.  K.  B.  178.  In  that  case  the  de- 
fendant delivered  to  the  plaintiff  three  chan- 
deliers under  an  agreement  that  they  were 
to  be  put  in  a  perfect  state  of  repair  for  £10. 
The  jury  found  that  the  plaintiff  had  not 
substantially  performed  his  part  of  the  agree- 
ment according  to  the  intent  of  the  parties. 
The  chandeliers  had  been  cleaned,  and  some 
icicles  and  drops  supplied;  one  of  the  arms, 
which  was  perfect  when  taken  away,  had 
been  broken,  and  several  of  the  spangles  and 
Icicles  damaged;  and,  in  one  of  the  chande- 
liers, the  scroll,  which  had  been  sent  dam- 
aged, was  brought  back  in  the  same  condi- 
tion. The  court  heM  that  the  plaintiff  could 
not  recover.  The  defendant  in  the  case  at 
bar  relies  also  on  the  case  of  Mack  v.  Snell, 
140  N.  Y.  193,  35  N.  B.  493,  87  Am.  St  Rep. 
534,  where  the  defendant  furnished  the  plain- 
tiff with  part  of  the  materials  for  the  manu- 
facture of  some  shears,  to  be  made  according 
to  a  sample  at  an  agreed  price.  The  de- 
fendant accepted  some  of  the  shears  before 
he  found  that  they  were  not  made  according 
to  the  sample.  They  were  useless,  and  the 
defendant  refused  to  accept  the  remainder  of 
the  shears.  The  court  held  that  the  plaintiff 
could  not  recover  for  the  work  and  material 
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furnished  In  mannfactorlng  the  shears,. and 
allowed  a  counterclaim  in  behalf  of  the  de- 
fendant for  the  plaintiff's  breach  of  the  con- 
tract. Both  of  these  cases  are  distinguish- 
able from  the  case  at  bar.  In  neither  of 
them  does  It  appear  that  the  plaintiff  offered, 
within  the  time  stipulated  by  the  contract 
for  performing  the  work,  to  remedy  the  de- 
fects of  which  complaint  was  made.  In  th^ 
case  now  under  consideration  the  phiintiff 
promptly  offered  to  remedy  the  defects  in  the 
fit  of  the  coat,  so  as  to  make  it  conform  to 
the  wishes  of  the  defendant 

It  does  not  appear  from  the  contract  that 
full  performance  was  due  by  a  day  fixed  and 
certain,  nor  that  the  plaintiff  guaranteed  to 
make  the  coat  fit  when  first  tried  on.  A  tai- 
lor ordinarily  does  not  guarantee  a  fit  on 
one  trial,  and  the  customer  should  give  him 
an  opportunity  to  remedy  the  defects  com- 
plained of,  where  such  offer  is  made  prompt- 
ly and  prior  to  the  date  at  which  final  per- 
formance is  due.  Especially  is  this  true 
where,  as  in  the  present  case,  the  measure- 
ments were  not  taken  by  the  tailor  himself, 
but  by  a  person  selected  by  the  customer. 
Of  course.  If  the  tailor  has  agreed  to  have 
the  garment  completed  by  a  certain  date  and 
time  is  of  the  essence  of  the  contract,  he 
must  as  a  general  rule  have  the  work  com- 
pleted on  the  day  named;  and  an  offer  made 
subsequently  to  such  date  to  remedy  the  de- 
fects would  be  too  late.  But  such  was  not 
the  agreement  here.  Nor  do  we  think  this 
result  should  be  changed  because  the  tailor 
dep«irted  from  the  measurements  contained 
in  the  blank  submitted  at  his  request  He 
asked  for  these  measurements  as  a  guide  to 
his  Judgment  in  remodeling  the  coat  He 
had  a  legal  right  under  the  contract  to  de- 
part temporarily  from  the  measurements  con- 
tained in  the  blank,  if  in  his  opinion  they 
were  erroneous,  to  remodel  the  coat  accord- 
ingly, and  submit  it  to  the  defendant  Of 
course,  by  doing  so,  he  assumed  the  risk  of 
having  to  pay  the  express  charges  on  the 
coat  to  Atlanta  and  back  to  Cincinnati,  and 
of  having  to  alter  the  coat  to  conform  to  the 
wishes  of  the  defendant  without  additional 
pay.  He  chose  the  latter  course,  and  the 
only  thing  which  saved  him  the  express  char- 
ges and  the  expense  of  doing  the  work  over 
again  was  the  defendant's  refusal  to  allow 
him  to  complete  the  work.  As  already  stated, 
his  offer  to  make  the  alterations  would  have 
to  be  made  within  the  time  prescribed  by 
the  contract  for  performance.  Admitting, 
then,  that  this  was  an  entire  contract  as  con- 
tended by  the  defendant,  that  full  perform- 
ance or  Its  equivalent  was  a  condition  prece- 
dent to  an  action  by  the  plaintiff,  and  that 
full  performance  has  not  taken  place,  in 
that  the  coat  was  too  large  in  the  hips  and 
waist,  still  the  performance  of  a  condition 
precedent  will  be  excused  when  its  perform- 
ance has  been  prevented  by  the  opposite 
party  or  has  been  waived  by  him.  9  Cya 
688,  701;  WiUiams  ▼.  Bank  of  United  States 


2  Pet  96  (4),  7  L.  Ed.  860.  See,  atoo,  Haral- 
son V.  Speer,  1  Ga.  App.  573  (3),  58  S.  E.  142. 
When,  therefore,  the  coat  was  submitted  to 
the  defendant  and  it  did  not  fit  this  was  not 
a  breach  of  the  contract  as  claimed  by  de- 
fendant's counsel.  The  offer  to  make  altera- 
tions in  the  coat  was  not  an  attempt  to  avoid 
the  effects  of  a  breach,  but  an  offer  to  go  on 
and  complete  performance,  and  the  refusal 
to  allow  further  performance  excused  the 
plaintiff. 

It  is  contended,  however,  that  this  charge 
was  error  for  the  further  reason  that  it  did 
not  submit  to  the  consideration  of  the  jury 
the  theory  that  the  defendant's  refusal  to 
redeliver  the  coat  to  the  plaintiff  so  that 
the  defects  could  be  remedied  was  due  to 
the  fact  that  the  plaintiff  did  not  offer  to 
remedy  the  alleged  defect  in  the  length  of 
the  coat  Counsel  say  that  under  the  con- 
tract the  plaintiff  was  under  an  absolute 
duty  to  so  remodel  the  coat  as  that  it  should 
be  left  the  same  length,  and  that  it  would 
not  be  a  compliance  with  the  contract  to 
shorten  it  even  one-half  or  three^iuarters  of 
an  inch,  even  though  this  was  necessary  in 
order  to  get  rid  of  the  worn-out  fur  and  In 
order  to  make  a  workmanlike  Job.  If  there 
was  any  error  in  this  portion  of  the  charge, 
it  was  cured  by  the  context  and  by  the 
charge  as  a  whole.  The  Judge  chargred  the 
jury  several  times  that  the  coat  was  not  to 
be  shortened,  and  that  if  it  was  materially 
or  substantially  shortened,  this  would  be  a 
breach  of  the  contract  by  the  plaintiff.  The 
jury  had  the  coat  the  old  lining,  and  a  tape 
measure  out  with  them  during  their  delibera- 
tions, and  were  authorized  under  the  evi- 
dence to  find,  and  probably  did  find,  as 
shown  by  their  verdict  that  the  coat  had  not 
been  substantially  shortened,  if  shortened  at 
all.  Under  the  contract  the  tailor  was  to 
remodel  and  repair  the  coat  and  it  would 
seem  that  skillful  workmanship  required  that 
the  worn-out  fur  be  cut  off.  If  the  plaintiff 
in  error  did  not  so  consider,  she  shoald  have 
returned  the  coat  and  have  allowed  Weiler 
to  complete  the  contract 

2.  It  is  further  insisted  that  the  court  o^ 
red  in  charging  the  jury  as  to  the  burden  of 
proof.  The  defendant  in  her  answer  alleged 
that  the  coat  had  been  totally  ruined  by  the 
work  done  on  it  and  that  it  was  absolutely 
worthless,  and  she  asked  for  judgment 
against  the  plaintiff  for  the  full  value  of  the 
coat.  After  stating  the  issue  made  by  the 
pleadings,  the  judge-  said:  '"The  effect  of 
this  plea  is  to  put  the  burden  upon  the  plain- 
tiff of  establishing  that  it  has  done  its  work 
on  this  garment  according  to  contract  and 
the  burden  is  on  the  defendant  to  show  to 
your  satisfaction  that  the  work  done  on  thl5 
garment  by  the  plaintiff  has  made  it  worth- 
less and  that  it  is  of  no  value.  The  burden 
of  proof  means  the  greater  weight  of  testi- 
mony, and,  while  it  may  not  be  sufficient  to 
remove  every  reasonable  doubt  from  the 
minds  of  the  jury,  It  la  sufficient  to  incline 
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your  minds  to  one  side  of  the  case  rather 
than  to  the  other."  Under  her  plea  this 
was  a  correct  statement  of  the  burden  which 
the  defendant  had  assumed.  It  is  claimed, 
however,  that  this  charge  took  from  the  con- 
sideration of  the  Jury  any  depreciation  in 
the  value  of  the  coat,  less  than  total,  which 
was  caused  by  the  work  done  on  it.  Inas- 
much as  the  pleadings  were  that  the  value 
of  the  coat  had  been  destroyed  completely, 
and  fnasmuch  as  the  evidence  introduced  by 
the  defendant  was  introduced  for  the  pur- 
pose of  showing  that  the  value  of  the  coat 
had  been  completely  destroyed,  and  inas- 
much as'  there  was  nothing  in  the  pleadings 
or  in  the  evidence  upon  which  the  Jury  could 
base  an  estimate  of  any  depreciation  in  value 
less  than  total  destruction  of  value,  the 
court  was  correct  in  the  charge  given.  In 
Grier  v.  Enterprise  Stone  Co.,  126  Ga.  17, 
54  S.  B.  806,  it  is  saidi  ''While  'a  plea  of  to- 
tal failure  of  consideration  includes  partial 
failure  of  consideration,'  there  must  be  evi- 
dence introduced  showing  the  extent  to 
which  the  consideration  has  failed,  before  a 
verdict  can  be  rendered  giving  the  defendant 
the  benefit  of  a  partial  failure.  •  •  • 
"When  In  a  given  case  the  only  plea  is  a 
plea  of  total  failure  of  consideration,  and 
the  evidence  for  the  plaintiff  authorizes  a 
finding  for  the  full  amount  claimed,  and  the 
evidence  for  the  defendant  authorizes  a  find- 
ing that  the  consideration  has  entirely  fail- 
ed, as  well  as  that  the  article  sold  was  of 
some  value,  but  there  is  no  evidence  as  to 
value  other  than  full  value,  a  new  trial  will 
not  be  granted  on  account  of  an  Instruction 
to  the  effect  that  the  Jury  should  find  a  ver- 
dict for  the  defendant  in  the  event  that  the 
article  was  totally  worthless,  nor  because 
of  an  instruction  that,  if  they  should  find 
the  goods  were  reasonably  suited  for  the 
purpose  intended,  they  should  find  for  the 
plaintiff."  *  To  the  same  effect,  see  Otis  Bros. 
V.  Holmes,  109  Ga.  775,  35  S.  B.  119;  Hlnkle 
v.  Burt,  94  Ga.  506,  19  S.  B.  828 ;  Homsby 
V.  Butts,  85  Ga.  694,  11  S.  B.  846. 

The  verdict  was  amply  authorized  by  the 
evidence,  and  there  is  no  reversible  error  in 
any  of  the  grounds  of  the  motion  for  a  new 
trial. 

Judgment  affirmed. 

(3  Ga.  App.  418) 

BLBERTON  GROCERY  00.  v.  FIRST  NAT. 

BANK  OF  WACO,  TEX.    (No.  777.) 
(Court  of  Appeals  of  Georgia.    Jan.  15,  1908".) 

Gabnishment—Pbopebtt  Subject— (Tlaiic  or 

Thibd  Person. 

This  case  is  controlled  by  the  decision  in  the 
ease  of  Fourth  National  Bank  v.  Mayor,  89  Ga« 
108(3),  14  S.  B.  891.  The  title  to  the  property, 
the  proceeds  of  which  were  the  stibject-matter 
of  the  garnishment  passed  to  the  claimant  prior 
to  the  service  of  the  garnishment,  and  no  phase 
of  the  law  of  innocent  purchaser  is  involved. 
See,  also.  Askew  v.  So.  Ry.  Co.,  1  Ga.  App.  77, 
58  S.  B.  242,  and  citations. 

(Syllabus  by  the  Court) 


Error  fr<HB  Superior  Court,  Blbert  Comity; 
H.  M.  Holden,  Judge. 

Action  by  Blherton  Grocery  Company 
against  the  First  National  Bank  of  Waco, 
Tex.  Judgment  for  defendant,  and  plaintiff 
brings  error.   Affirmed. 

Z.  B.  Rogers,  for  plaintiff  In  error.  W. 
Duncan  Tutt,  for  defendant  in  error. 

PGWELL,  J.    Judgment  affirmed* 


(S  Ga.  App.  394) 
WAXDLBAUM  CO.  v.   ATI/ANTIC  COAST 
LINE  R.  CO.     (No.  666.) 

(Court  of  Appeals  of  Georgia.    Jan.  15,  1908.) 

Continuance— Absence  of  Counsel. 

A  motion  for  continuance  upon  the  ground 
that  the  sole  or  leading  counsel  for  the  party 
is  actually  engaged  in  toe  Supreme  Court  or  the 
Court  of  Appeals  should  be  granted,  and  a  re- 
fusal thereof  is  ground  for  a  new  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Continuance,  §  55.J 

(Syllabus  by  the  Court) 

Earror  from  City  C3ourt'*of  Albany;  D.  P. 
Crosland,  Judge. 

Action  by  the  Wazelbaum  Company  against 
tftie  Atlantic  Coast  Line  Railroad  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

The  Wazelbaum  Company  brought  a  suit 
for  the  recovery  of  damages  against  the  At- 
lantic Coast  Line  Railroad  (Company.  The 
case  proceeded  to  trial  before  a  Jury,  and  a 
large  amount  of  testimony  was  adduced  in 
behalf  of  both  parties.  The  testimony  in  be- 
half of  the  plaintiff  tended  to  establish  the 
liability  of  the  defendant  for  the  nondelivery 
of  a  certain  box  of  goods  marked  ^,  and 
testimony  in  behalf  of  the  defendant  tended 
to  show  the  delivery  of  the  boxes  in  question 
to  the  consignee.  On  behalf  of  the  defend- 
ant, however,  there  was  positive  testimony 
that  at  the  time  the  box  of  goods  in  question 
was  shipped,  and  when  they  were  received  at 
Albany,  the  defendant  had  no  railroad,  nor 
depot,  nor  agency  at  Albany.  Mr.  WInegate, 
a  witness  in  behalf  of  the  defendant,  testified 
that  he  was  with  the  Plant  System  in  1901  as 
cashier  at  Albany,  that  there  was  no  Coast 
Line  at  that  time  at  Albany,  and  that  the 
Coast  Line  at  that  time  did  not  run  into 
Albany.  After  the  introduction  of  this  evi- 
dence the  plaintiff's  counsel  asked  that  the 
case  be  withdrawn  from  the  Jury  and  for  a 
continuance  in  order  to  investigate  the  ques- 
tion. The  defendant  objected,  and  moved  the 
court  to  direct  a  verdict  for  the  defendant 
Counsel  for  the  plaintiff  thereupon  argued 
that  the  court  had  the  authority  to  withdraw 
the  case,  and  made  the  statement  that  the 
plaintiff  was  helpless  to  overcome  the  evi- 
dence of  the  defendant  upon  the  point  that 
the  Atlantic  Coast  Line  was  not  doing  busi- 
ness at  Albany  in  1901,  not  having  anticipat- 
ed such  evidence.    The  court  then  overruled 
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the  motion  to  direet  a  verdict  for  the  defend- 
ant, and,  after  cautioning  the  Jury  not  to 
discuss  the  case,  adjourned  the  bearing  of 
the  case  until  the  8th  of  June.  On  the  Sth 
of  June,  1907,  the  case  was  duly  called,  and 
Mr.  George  S.  Jones,  the  counsel  who  had 
conducted  the  case  on  the  previous  two  days 
of  trial,  was  absent  Nor  was  there  any  oth- 
er appearance  for  the  plaintiff.  On  June  7, 
1907,  as  appears  from  the  bill  of  exceptions, 
Mr.  Jones  sent  a  letter  and  a  telegram  to  the 
presiding  Judge,  in  which  he  stated  that  he 
was  engaged  in  the  Supreme  Court,  and  would 
necessarily  be  compelled  to  argue  a  case  in 
that  court  on  the  next  day  (the  Sth),  which  was 
the  date  to  which  the  present  case  had  been 
passed.  The  telegram  said:  "Engaged  in  Su- 
preme Court  to-day  and  Saturday.  Please 
checi£  Waxelbaum  case.*'  The  letter  fully 
detailed  the  facts  in  regard  to  certain  cases  in 
the  Supreme  Court  in  which  Mr.  Jones'  pres^ 
enoe  was  necessary,  because  he  had  tried 
them  in  the  court  below  without'  assistance, 
and  asked  the  court  to  continue  the  case 
until  some  day  of  the  succeeding  week.  If 
this  was  impossible,  a  mistrial  was  asked  for. 
The  court  declined  to  continue  the  case  and 
awarded  a  nonsuit,  upon  the  ground  that 
the  plaintiff  had  sued  the  Atlantic  Coast  Line, 
and  the  wrong,  if  any  was  committed,  was 
done  either  by  the  Savannah,  Florida  ft  West- 
em  Railroad  or  the  Brunswick  &  Western 
Railroad,  and  because  there  was  no  evidence 
to  show  that  the  Atlantic  Coast  Line  was  in 
any  way  responsible  for  their  torts.  The 
Waxelbaum  Company  excepts  to  the  Judg- 
ment granting  a  nonsuit 

Hardeman  &  Jones,  for  plaintiff  in  error. 
Pope  ft  Bennet,  for  defendant  in  error. 

RUSSELL,  J.  (after  stating  the  facts  as 
above).  Applications  for  continuances  are 
addressed  to  the  sound  legal  discretion  of  the 
trial  Judge,  and  that  discretion  will  not  be 
interfered  with  unless  it  is  abused.  The 
defendant  objected  strongly  to  the  temporary 
continuance  from  May  24th  to  June  Sth, 
which  was  granted  by  the  court  for  the  pur- 
pose of  enabling  the  plaintiff  to  see  if  It 
could  find  evidence  sufficient  to  overcome 
that  adduced  by  the  defendant;  but  it  did 
not  preserve  its  exceptions  by  excepting, 
and  consequently  this  ruling  of  the  court  is 
not  before  us  for  review.  While  we  are  not 
required  to  rule  that  the  court  abused  its 
discretion  in  passing  the  case  at  that  time, 
certain  it  is  that  if  the  court  had  then  pro* 
ceeded  with  the  case  it  would  not  have  been 


an  abuse  of  discretion.  However  ttiat  may 
be,  the  court,  having  taken  recess  and  tem- 
porarily continued  the  case,  properly  or  Im- 
properly, until  Saturday,  June  8th,  ahonld 
at  that  time  have  granted  a  further  contlnii- 
ance  in  view  of  the  showing  made. 

Mr.  Jones,  as  appears  from  the  record, 
alone  conducted  the  case  in  behalf  of  the 
plaintiff  during  the  trial,  lasting  two  days 
before  the  recess  was  taken.  Upon  the  day 
set  for  the  resumption  of  the  trial  he  was 
actually  engaged  in  the  argument  of  cases 
before  the  Supreme  Court  He  could  not  be 
at  both  places,  and  his  place  in  the  trial  In 
the  city  court  of  Albany  could  not  be  sup- 
plied by  any  one  else,  who  would  necessarily 
be  unfamiliar  with  what  had  already  tran- 
spired on  the  trial.  If  the  trial  had  never 
begun,  his  client  would  have  been  entitled 
to  his  presence,  and  his  absence  would  have 
been  good  ground  for  continuance.  His  pres- 
ence was  more  important  when  the  case  was 
to  be  resumed  and  had  been  partially  tried 
than  if  the  trial  had  not  been  begun.  It  rests 
in  the  knowledge  of  every  practitioner  that 
counsel  brought  into  a  case  partly  trled^ 
and  who  had  heard  nothing  of  what  had 
transpired,  especially  if  the  case  has  been 
practically  completed  so  far  as  evidence  Is 
concerned,  labors  under  a  great  disadvantage. 
Where  the  sole  counsel  in  a  case  is  in  attend- 
ance and  actually  engaged  in  the  Supreme 
Court  or  the  Court  of  Appeals,  his  absence 
from  a  superior  court,  or  a  city  court  or  any 
other  inferior  court,  is  a  good  ground  of  con- 
tinuance ;  and  when  it  is  made  to  appear,  as 
in  this  case,  that  the  absence  of  such  counsel 
is  due  to  his  engagements  in  the  Supreme 
Court  or  the  CouTt  of  Appeals,  and  that 
thereby  a  conflict  of  duties  lias  arisen,  the 
appellate  courts  having  precedence,  the  duty 
there  must  prevail,  and  the  cause  of  such 
counsel  in  the  lower  court,  in  which  such 
showing  appears,  should  be  continued. 

Holding,  as  we  do,  that  this  case  should 
have  been  continued,  it  necessarily  follows 
that  a  mistrial  should  not  have  been  denied, 
and  it  becomes  immaterial  for  us  to  discuss 
whether  the  court  erred,  under  the  evidence 
then  before  him,  in  granting  a  nonsuit 
Counsel  for  the  plaintiff  had  the  right  to  be 
heard  upon  that,  as  upon  any  other  Judg- 
ment asked  at  the  hands  of  the  court  and 
more  especially  where  the  case  had  been  pass- 
ed for  the  express  purpose  of  allowing  his 
client  to  supplement,  if  he  could,  his  evidence 
upon  a  point  which  he  had  not  anticipated. 

Judgment  reversed. 
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BEAM  T.  ADDBRHOLDT.  (Supreme  Court 
of  North  Carolina.  Fall  Term,  1906.)  Action 
by  one  Beam  against  one  Adderholdt  Self, 
Whitener  &  Manser,  for  plalntifC 

FEB  CURIAM.    Affirmed. 


BRISCOE  v.  JORDAN.  (Supreme  Court 
of  North  Carolina.  Fall  Term,  1906^  Action 
by  one  Briscoe  against  one  Jordan.  Mr.  Bond, 
for   plaintiff. 

PER  CURIAM.  Dismissed,  mider  role  17 
(53  S.  B.  tU). 


BROWN  r.  RAILWAY.  (Snpreme  Court 
of  North  Carolina.  Fall  Term,  1906.)  Action 
by  one  Brown  against  the  railway.  Mr.  Win- 
ston, for  plaintiff.  Day,  Bell  &  Allen,  for  de- 
fendant. 

PER  (CURIAM.     Affirmed. 

BURGB  T.  TELEGRAPH  CO.  (Supreme 
CovLTt  of  North  Carolina.  FaU  Term,  190e.) 
Action  by  one  Burge  against  the  telegraph 
company. 

PER   CURIAM.      Settled. 


OAPPS  V.   SEABOARD  AIR  LINE   RY. 

(Supreme  Court  of  North  Carolina.  Spring 
Terxn.  1907.)  Action  by  W.  B.  Capps  against 
the  Seaboard  Air  Line  Railway.  T.  T.  Hicks 
and  M.  J.  Hawkins,  for  plaintiff.  Day.  Bell 
&  Allen,  for  defendant. 
PER  CURIAM.     Affirmed. 


CARTER  T.  TELEGRAPH  CO.  (Supreme 
Court  of  North  Carolina.  Fall  Term,  1906.) 
Action  by  one  Carter  against  the  telegraph 
company.  H.  A.  London  &  Son,  for  plaintiff. 
Busbee  &  Son  and  W.  A.  Montgomery,  for 
defendant. 

PER  CURIAM.  Petition  of  defendant  to 
rehear  dismissed.     See  54  S.  B.  274. 


C.  H.  DU6GAN  St  CO.  t.  ATLANTIC 
COAST  LINE  R.  R.  (Supreme  Court  of  North 
Carolina.  Spring  Term,  1907.)  Action  by  C. 
H.  Dnggan  &  Co.  against  the  Atlantic  Coast 
Line  Railroad.  W.  D.  Mclver  and  R.  A. 
Nunn,  for  plaintiff.  Simmons,  Ward  &  Al- 
len, for  defendant. 

PER  CURIAM.     Affirmed. 


GHEDESTER  ▼.  MOORE.  (Supreme  Ourt 
of  North  Carolina.  Fall  Term,  1906.)  Action 
by  one  CThedester  against  one  Moore. 

PER  CURIAM.  Dismissed,  under  rule  17 
(53  S.  B.  yii). 


DANIELS  V.  HOMER.  (Supreme  Court  of 
North  Carolina.  Dec.  11.  1907.)  Appeal  from 
Superior  Court  Dare  County;  W.  R.  Allen, 
Judge.  Action  by  E.  R.  Daniels  against  John 
Q.  Homer.  Judgment  for  defendant.  Plain- 
tiff appeals.  Affirmed.  B.  G.  Crisp  and  Ayd- 
lett  Sc  EhringhauB,  for  appellant  w.  'M.  Bond 
and  Ward  ft  Grimes,  for  appellee. 

PER  CURIAM.  This  appeal  presents  sub- 
stantially  the   same   questions   eonsidered    by 


this  court  In  the  ease  of  Daniels  ▼.  Homer.  139 
N.  C.  230,  51  S.  B.  992,  3  L.  R.  A.  (S.  8.) 
997,  and  is  governed  by  that  case.    The  judg- 
ment is  affirmed. 
WALKER  and  CONNOR,  JJ.,  dissent 


DAVIS  ▼.  RAILROAD  CO.  (Supreme 
Court  of  North  Carolina.  Fall  Term,  1906.) 
Action  by  one  Davis  against  the  railroad  com* 
pany.  Aydlett  &  Ehringhaus  and  Meekins  & 
Leigh,  for  plaintiff.  Pruden  &  Pruden  and 
Shepherd  &  Shepherd*  for  defendant 

PER  CURIAM.     Affirmed. 


DOBSON  T.  RAILWAY.  (Supreme  Court 
of  North  Carolina.  Fall  Term,  1906.)  Action 
by  one  Dobson  against  the  railway.  W.  L. 
Rees,  for  plaintiff.  Manly  &  Hendren,  for  de- 
fendant 

PER  CURIAM.     Affirmed. 


DORSET  ▼.  BRIDGES.  (Supreme  Court 
of  North  Carolina.  Fall  Term,  1906.)  Action 
by  one  Dorsey  against  one  Bridges.  McBrayer 
&  McBrayer  and  B.  A.  Justice,  for  plaintiff. 
S.  Gallert,  for  defendant 

PER  CURIAM.     Affirmed. 


DUFPT  T.  LIFE  INS.  CO.  (Supreme  Court 
of  North  Carolma.  Fall  Term,  1906.)  Action 
by  one  Duffy  against  the  life  insurance  com- 
pany. W.  D.  Molrer  and  O.  H.  Guion,  for 
plaintiff.  Hinsdale  &  Son  and  W.  W.  Clark, 
for  defendant 

PER  CURIAM.    Affirmed. 


DUNN  T.  MARKS.  (Supreme  Court  of 
North  Carolina.  Spring  Term,  1907.)  Action 
by  Charles  F.  Dunn  against  A.  Marks.  Mr. 
Dunn,  for  plaintiff.  Y.  T.  Ormond,  for  de- 
fendant 

PER  CURIAM.    Affirmed. 


EBORN  T.  LUMBER  CO.  (Supreme  Court 
of  North  Carolina.  Fall  Term,  1906.)  Action 
by  one  Ebom  against  the  lumber  company. 

PER  CURIAM.  Dismissed,  for  failure  to 
print 


DUNN  V.  NATIONAL  BANK  OF  GOLDS- 
BORO.  (Supreme  Court  of  North  Carolina. 
Spring  Term.  1907.)  Action  l^  Charles  Dunn 
against  the  National  Bank  of  Goldsboro.  Mr. 
Dunn,  for  plaintiff.  S.  W.  Isler,  for  defend- 
ant 

PER  CURIAM.    Affirmed. 


ELLIS  V.  MITCHELL.  (Supreme  Court 
of  North  Carolina.  Fall  Term,  1906.)  Action 
by  one  Ellis  against  one  Mitchell.  R.  H.  Bat- 
tle and  W.  J.  Peele,  for  plaintiff.  S.  G.  Ryan 
and  J.  N.  Holding,  for  defendant 

PER  CURIAM.    Affirmed. 


PAIN  T.  GADDIS.  (Supreme  Court  of 
North  Carolina.  Spring  Term,  1907.)  Action 
by  L.  J.  Fain  against  A.  J.  Gaddi&     Busbee 
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&  Busbee,  Axley  ft  Axlej,  and  Ben  Posey,  for 
plaintiff.    Dillard  ft  Bell,  for  defendant. 
PER  CURIAM.    No  error. 


FORREST  ▼.  SMITH.  (Sapreme  Court  of 
North  Carolina.  Spring  Term,  1907.)  Action 
by  Barrum  Forrest  against  I.  H.  Smith.  R. 
W.  Williamson  and  P.  M.  Pearsall,  for  plain- 
tiff.    D.   L.   Ward,  for  defendant. 

PER  CURIAM.     AfBrmed. 


GAST  ▼.  CROUCH.  (Supreme  Court  of 
North  Carolina.  Fall  Term,  1906.)  Action 
by  one  (xaat  against  one  Crouch.  E.  B.  Cline, 
for  plaintiff.  Hufham  ft  Williams,  for  de- 
fendant. 

PER  CURIAM.    Affirmed. 


GAT  ▼.  RAILROAD  ft  LIJMBBR  CO. 
(Supreme  Court  of  North  Carolina.  Fall  Term, 
1906.)  Action  by  one  Gay  against  the  railroad 
and  lumber  company.  A^cock  ft  Murrell  and 
Wooten  ft  Wooten,  for  plaintiff.  Galloway  ft 
AlMtton  and   L.  I.  Moore,  for  defendant 

PER  CURIAM.    Affirmed. 


GOODEN  t.  lumber  CO.  (Supreme 
Court  of  North  Carolina.  Fall  Term,  1906.) 
Action  by  one  Gooden  against  the  lumber  com- 
pany. W.  M.  Bond,  for  plaintiff.  Pruden  ft 
Pruden  and  Shepherd  ft  Shepherd,  for  de- 
fendant 

PER  CURIAM.    Affirmed. 


GUNTBR  ▼.  TOBACCO  CO.  (Supreme 
Court  of  North  Carolina.  Fall  Term,  1906.) 
Action  by  one  Gunter  against  the  tobacco  com- 
pany. Boone,  Giles  ft  Boone,  for  plaintiff. 
Winston  ft  Bryant,  for  defendant 

PER  CURIAM.    Affirmed. 


HALL  ▼.  RAILROAD.  (Supreme  Court 
of  North  Carolina.  Fall  Term,  1906.)  Action 
by  one  Hall  against  the  railroad.  Mclntyre 
ft  Lawrence,  for  plaintiff.  McLean  ft  Mc- 
Cormick,  for  defendant. 

PER  CURIAM.    Affirmed. 


HARPER  T.  LOCKE.  (Supreme  Court  of 
North  Carolina.  Spring  Term,  1907.)  Action 
by  G.  W.  Harper  against  T.  N.  Locke.  Jones 
ft  Whisnant,  for  plaintiff.  Lawrence  Wake- 
field and  Mark  Squires,  for  defendant 

PER  CTURIAM.     Affirmed. 


HARRELL  v.  WEBB.  (Supreme  Court  of 
North  Carolina.  Fall  Term,  1906.)  Action  by 
one  Harrell  against  one  Webb. 

PER  CURIAM.  Dismissed,  under  role  17 
(53  S.  E.  Tii). 


HARRISON  ▼.  STICKNEY.  (Supreme 
Court  of  North  Carolina.  Fall  Term,  1906.) 
Action  by  one  Harrison  against  one  Stickney. 
Connor   ft   Connor   and   F.   A.    Woodard,   for 

Slaintiff.    Pou  ft  Finch  and  Murray  Allen,  for 
efendant. 

PER  CURIAM.    The  court  being  evenly  di- 
Tided,  judgment  below  affirmed. 
CONNOR,  J.,  not  sitting. 


HARTY  ▼.  HARTY.  (Supreme  Court  of 
North  Carolina.  Spring  Term,  1907.)  Action 
by  P.  C.  Harty  against  James  Harty.    Pharr 


ft  Bell,  for  plaintiff.    Bnrwell  ft  Cansler  and 
R.  J.  Hutchison,  for  defendant. 
PER  CURIAM.    Affirmed. 


HATE^  T.  ELLIS.  (Supreme  Court  of 
North  Carolina.  Spring  Term,  1907.)  Action 
by  Nahoum  Hatem  against  A.  Ellis.  W.  W. 
CUark,  for  plaintiff.  H.  C.  Whitehurst  and  R. 
A.  Nunn,  for  defendant 

PER  CURIAM.    Affirmed. 


HBARTT  V.  POOL.  (Supreme  Court  of 
North  Carolina.  Fall  Term,  1906.)  Action  by 
one  Heartt  against  one  Pool. 

PE2R  (XJRIAM.  Dismissed,  for  failure  to 
print  the  record. 


HOBG(X>D  ▼.  MATCH  CD.  TRUST  CO. 
V.  BATTLE.  SAME  v.  BENBOW.  (Supreme 
Court  of  North  Carolina.  Fall  Term,  1906.) 
Actions  by  one  Hobgood  against  the  match 
company,  by  the  trust  company  against  one 
Battle,  and  by  the  same  plaintiff  against  one 
Benbow. 

PER  CURIAM.  Dismissed,  under  mle  17 
(53  S.  E.  vii). 


HOWELL  ▼.  BARFIEJLD.  (Supreme  Court 
of  North  Carolina.  Fall  Term,  1906.)  Acti<Hi 
by  one  Howell  against  one  Barfield.  Wisbart 
ft  Shaw  and  D.  J.  Lewis,  for  plaintiff.  Mc- 
Lean ft  McCormick  and  Mclntyre  ft  Lawreno^ 
for  defendant 

PER  CURIAM.    Affirmed. 


JACKSON    ▼.    NEIUSE    RIVEB    MILLS. 

(Supreme  Ourt  of  North  Carolina.  Fall  Term, 
1906.)  Action  by  one  Jackson  against  the 
Neuse  River  Mills.  J.  N.  Holding  and  S.  G. 
Ryan,  for  plaintiff.  R.  H.  Battle,  for  defend- 
ant 
PER  CURIAM.    Affirmed. 


JENNINGS  ▼.  WHITE  (two  cases).  (Su- 
preme Court  of  North  Carolina.  Fall  Term, 
1906.)  Actions  by  one  Jennings  against  one 
White.  Aydlett  ft  Ehringhaus,  for  plaintiff. 
W.  M.  Bond  and  C.  E.  Thompson,  for  defend- 
ant. 

PER  CURIAM.    Affirmed. 


JONES    ▼.    REYNOLDS    TOBACCO    CO. 

(Supreme  Court  of  North  Carolina.  Spring 
Term,  1907.)  Action  by  J.  P.  Jones  against 
the  Reynolds  Tobacco  Company.  Lindsav  Pat- 
terson and  J.  S.  Grogan,  for  plaintiff.  Watson* 
Buxton  ft  Watson  and  Manly  ft  Hendren,  for 
defendant. 
PER  CURIAM.    Affirmed. 


JONES  ▼.  TBLEX^RAPH  CO.  (Sapreme 
Court  of  North  Carolina.  Fall  Term,  1906.) 
Action  by  one  Jones  against  the  telegraph  com- 
pany. W.  A.  Stewart,  for  plaintiff.  R.  C. 
Strong  and  Shepherd  ft  Shepherd,  for^  defend- 
ant. 

PETR  CURIAM.     Affirmed. 


KBRNODLB  v.  WESTERN  UNION  TELE- 
GRAPH CO.  (Supreme  Court  of  North  Oai^ 
olina.  Spring  Term,  1907.)  Action  by  C.  R. 
Kernodle  against  the  Western  Union  Telgraph 
Company.  King  &  Kimball  and  F.  H.  Busbee 
ft  Son,  for  defendant 

PER  CURIAM.    Affirmed. 
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LEIDBETTER  ▼,  DESLINTING  CO.  (Su- 
preme Court  of  North  Carolina.  Fall  Term, 
1906.)  Action  by  one  Ledbetter  against  the  De- 
linting  Company.  J.  D.  Shaw  and  Morrison 
ft  Whitlock,  for  plaintiff.  Busbee  ft  Busbee, 
for  defendant 

PER  CURIAM.     Affirmed. 

LYMAN  V.  I/TMAN,  (Supreme  Court  of 
North  OtroUna.  Fall  Term,  1906.)  Action 
by  one  I^man  against  one  Lyman. 

PER  (XJRLAM.  Dismissed,  for  fdlnre  to 
print  record. 

McOORMIC:;K  r.  BURKB.  (Supreme  Ck)urt 
of  North  Oirolina.  Fall  Term,  190a)  Action 
by  one  McCormick  against  one  Burke. 

PE!R  CURIAM.  Dismissed,  under  rule  17 
(53  S.  E.  vii). 


McKINNID  ▼.  McCONNAUGHEY.  (Su- 
preme Court  of  North  Carolina.  Spring  Term^ 
1907.)  Action  by  P.  B.  McKinnie  against  R. 
L.  McOnnaughey.  Adams,  Jerome,  Armfield 
&  Maness  and  L.  T.  Hartsett.  for  plaintifiE. 
Montgomery  ft  Crowell,  for  defendant 

PER  (JURIAM.     Affirmed. 

McKINNON  ▼.  RAILROAD.  (Supreme 
Court  of  North  Carolina.  Fall  Term,  1906.) 
Action  by  one  McKinnon  against  the  railroad. 

PEjR  CURIAM.  Dismissed,  under  rule  17 
(63  S.  E.  vii). 

MARTIN  y.  COOPER.  (Supreme  Court  of 
North  Carolina.  Fall  Term,  1906.)  Action  to' 
one  Martin  against  one  Cooper.  W.  B.  ft  H. 
R.  Ferguson  and  W.  T.  Crawford*  for  plain- 
tiir. 

PER  CURIAM.    Affirmed. 


MEREDITH  ▼.  RAILWAY.  (Supreme 
Court  of  North  Carolina.  Fall  Term,  1906.) 
Action  by  one  Meredith  against  the  railway. 
W.  D.  Mclver,  for  plaintiff.  Simmons  ft 
Ward,  for  defendant 

PER  CURIAM.    Affirmed. 

MILLER  T.  MILLER.  (Supreme  Ck>urt  of 
North  Carolina.  Fall  Term,  1906.)  Action 
by  one  Miller  against  one  Miller. 

PER  CURIAM.  Dismissed,  for  failure  to 
pfTosecute. 


MILIrER  T.  RAILWAY.  (Supreme  Court 
of  North  Carolina.  Fall  Term,  1906.)  Action 
hr  one  Miller  against  the  railway.  R.  L. 
Wright  and  P.  S.  Carlton,  for  plaintiff.  T.  O. 
Linn,  for  defendant 

PER  CURIAM.     Affirmed. 


MILLING  CO.  ▼.  COLTRANB.  (Supreme 
Court  of  North  Carolina.  Fall  Term,  1906.) 
Action  by  the  milling  company  against  one 
Coltraneu 

PER  CURIAM.  Compromised  and  dismis- 
aed,  by  consent       

MORGAN  ▼.  HARRINGTON.  (Supreme 
Court  of  North  Carolina.  Spring  Term,  1907.) 
Action  by  J.  F.  Morgan  against  O.  W.  Har- 
rington. 6.  M.  Lindsey  and  Shepherd  &  Shep- 
herd, for  plaintiff.  Skinner  &  Whedbee,  for 
defendant 

PER  CURIAM.     Affirmed. 


ORMOND  MINING  CO.  ▼.  BESSEMER 
CITY  COTTON  MILLS.  (Supreme  Court  o£ 
North  Carolin?i.  Spring  Term,  1907.)  Action 
by  the  Omiond  Mining  0>nipany  against  the 
Bessemer  City  Cotton  Mills.  Winston  ft  Bry- 
ant O.  F.  Mason,  and  Burwell  ft  Cansler,  for 
plaintiff.     Tillett  ft  Guthrie,  for  defendant 

PER  CURIAM.     Affirmed. 


OSBORNE  T.  NORTH  CAROLINA  R. 
CO.  (Supreme  (}ourt  of  North  Carolina. 
Spring  Term,  1907.)  Action  by  W.  T.  Osborne 
against  the  North  Carolina  Railroad  Company. 
John  W,  Hinsdale  and  J.  A  Barringer,  for 
plaintiff.     King  &  Kimball,  for  defendant 

PER  CURIAM.     Affirmed. 


QUEEN  V.  COOPER.  (Supreme  Court  of 
North  Carolina.  Fall  Term,  1906.)  Action  by 
one  Queen  against  one  Cooper. 

PER  CURIAM.  Dismissed,  under  rule  17 
(53  S.  E.  vii). 


ROBERSON  T.  RAILWAY.  (Supreme 
CJourt  of  North  Carolina.  Fall  Term,  1906.) 
Action  by  one  Roberson  af^ainst  the  railway. 
J.  A.  Barringer,  for  plaintiff.  King  ft  Kim- 
ball, for  defendant 

PER  CURIAM.     Affirmed. 


ROWELL  V.  LITTLE.  (Supreme  Court  of 
North  Carolina.  Fall  Term,  1906.)  Action  by 
one  Rowell  against  one  Little.  A.  M.  Stack, 
for  plaintiff.  Adams,  Jerome  ft  Armfield,  J. 
C.  Sikes,  and  Robinson  ft  Caudle,  for  defend- 
ant 

PER  CURIAM.     Affirmed. 


8HUMAKE  T.  WILKESBORO.  (Supreme 
Court  of  North  Carolina.  Fall  Term,  1906.) 
Action  by  one  Shumake  against  one  Wilkes- 
boro.  Finley  ft  Hendren  and  F.  D.  Hackett, 
for  defendant. 

PER  CURIAM.     Affirmed. 


SMITH  T.  MARSH.  (Supreme  Court  of 
North  Carolina.  Fall  Term,  19060  Action  by 
one  Smith  against  one  Marsh.  T.  H.  Sutton, 
for  plaintiff.  Robinson  ft  Shaw  and  N.  A.  Sin- 
clair, for  defendant. 

PER  CURIAM.     Affirmed. 


STATE  T.  ADAMS.  (Supreme  Court  of 
North  Carolina.  Fall  Term,  1906.)  Action  by 
the  state  against  one  Adams.  The  Attorney 
General,  for  the  State.  Walser  ft  Walser  and 
E.  E.  Raper,  for  defendant 

PER  CURIAM.    Affirmed. 


STATE  ▼.  ALSOBROOKS.  (Supreme 
Court  of  North  Carolina.  Fall  Term,  1906.) 
Action  by  the  state  against  one  Alsobrooks. 
Walter  Clark,  Jr.,  for  the  State.  A.  M.  Stock, 
for  defendant 

PER  CURIAM.     Affirmed. 


STATE  V.  CLAYTOR.  (Supreme  Court  of 
North  Carolina.  Spriiy?  Term,  1907.)  Action 
by  the  stote  against  Henry  Claytor.  The  At- 
torney General,  for  the  State. 

PER  CURIAM.     Affirmed. 


STATE  V.   GARNER.     (Supreme  CJourt  of 
North  Carolina.    Fall  Term,  1006.)    Action  by 
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the  state  afalnst  one  Gamer.     The  Attomew 
General,  fdr  the  State.    !>.  El  Baper,  tediftna- 

ant. 

PBK  ODBIAM.    Affirmed. 


STATES  ▼.  HESTBR.  (Supreme  Court  of 
North  Carolina.  Sprina  Tern.  1907.)  Action 
by  the  atate  against  W.  H.  Hester.  The  At- 
torney General  and  Hayden  Clement,  for  the 
State.    D.  F.  Morrow,  for  defendant. 

PBE  CURIAM.    Affirmed. 


STATE  ▼.  HOUGH.  (Supreme  Court  of 
North  Carolina.  Fall  Term,  1906.)  Proceeding 
by  the  state  against  one  Hough.  The  Attorney 
(ieneral  and  Walter  Clark.  Jr.,  for  the  State. 
H.    H.   McLendon,   for   defendant. 

PER  CURIAM.     Affirmed. 


STATE  T,  JOHNSON.  (Supreme  Court  of 
North  Carolina.  Fall  Term,  19060  Action  by 
the  state  against  one  Johnson.  The  Attompy 
General,  for  the  State.  J.  L.  Fleming  and  F. 
G.  James,  for  defendant. 

PER  (CURIAM.  Dismissed,  for  failure  to 
perfect  appeal. 


STATE  ▼.  LITTLE.  (Supreme  Court  of 
North  Carolina.  Fall  Term,  1906.)  Action  by 
the  state  against  one  Little.  The  Attorney 
General  and  Walter  Clark.  Jr^  for  the  State. 
H.  H.  McLendon,  for  appellee. 

PER  CURIAM.    Affirmed. 


STATE  r.  MARTIN.  (Supreme  Court  of 
North  Carolina,  Spring  Term,  1907.)  Action 
by  the  state  against  H.  T.  Martin.  The  At- 
torney General,  for  the  State.  CX  O.  Mo- 
Michael,  for  defendant. 

PER  CURIAM.     No  error. 


STATE  V.  MOTE.  (Supreme  CJourt  of  North 
Carolina.  Spring  Term,  1907.)  Action  by  the 
state  against  J.  v.  Move.  The  Attorney  Gen- 
eral, for  the  State.  Mr.  Skinner,  for  defend- 
ant. 

PER  CURIAM.    Affirmed. 


STATE  r.  RIVES.  (Supreme  Court  of 
North  Carolina.  Fall  Term,  1906.)  Proceeding 
by  the  state  against  one  Rives.  l%e  Attorney 
Creneral,  for  the  State.  Skinner  &  Whedbee, 
for  defendant. 

PER  CURIAM.  Dismissed,  for  failure  to 
perfect  appeal. 


STATE  V.  S(X)TT.  (Supreme  Court  of 
North  Carolina.  Fall  Term,  1906.)  Proceed- 
ing  by    the   state   against  one   Scott    Walter 


Clark,  Jr.,  for  the  State.   Williama  4  Leak 
mond,  fer  defendant. 
PER  CURIAM.    Affirmed. 


STATE  r.  WILLIAMS.  (Supreme  Covrt  ef 
North  (Carolina.  Fall  Term,  1906.)  Proceed- 
ings by  the  state  against  one  Williama. 

PER  CURIAM.  Dismissed,  under  rule  17 
(63  8.  E.  vii). 


THOMAS  ▼.  TELEGRAPH  CO.     (Snpieme 

Ck>urt  of  North  Carolina.  Fall  Term.  190S.) 
Action  by  one  Thomas  against  the  telegraph 
company.  D.  I*  Ward,  for  plaintiff.  W.  w. 
(^ark  and  F.  H.  Busbee  A  Son,  for  defendant 
PER  CURIAM.     Affirmed. 


TURNEJl  ▼.  LAWS.  (Supreme  Court  of 
North  Carolina.  Fall  Term,  1906.)  Action  by 
one  Turner  against  one  Laws.  Frank  Nash, 
for  plaintifiF.  J.  W.  Graham  and  8.  M.  (>at- 
tis,  for  defendants. 

PER  CURIAM.    Affirmed. 


TTSINGER    ▼.    FURNITURE    00.      (Sn- 

?reme  Court  of  North  Carolina.     Fall  Term, 
906.)     Action   by  one   Tysinger   ai^inst   the 
furniture  company.     Brooks  &  Thompson  and 
Taylor  ft  Scales,  for  defendant 
PER  CURIAM.    Affirmed. 


WALL  T.  SMITH.  (Supreme  Conrt  of 
North  Carolina.  Fall  Term,  1906.)  Action  bj 
one  Wall  against  one  Smith. 

PE^  CURIAM.  DUmissed,  for  failure  to 
prosecute. 


WILKESBORO  ft  JEFFERSON  TURN- 
PIKE CO.  ▼.  ABSHER.  (Supreme  Court  of 
North  Carolina.  Spring  Term,  1907.)  ActSoa 
by  the  Wilkesboro  ft  Jefferson  Turnpike  Com- 
pany against  E.  M.  Absher.  Finley  ft  Hendren, 
for  plaintiff.    Cranor  &  Cranor,  for  defendant 

PER  CURIAM.    Affirmed. 


WINSTON  CIGARETTE  MACHINE  CO. 
r.  WBLLS-WHITEHEAD  TOBACCO  CO. 
(Supreme  Court  of  North  Carolina.  Spring 
Term,  1907.)  Action  by  the  Winston  Cigarette 
Machine  Company  against  the  Welle- White- 
head Tobacco  Company.  Manly  ft  Hendrea 
and  Watson,  Buxton  ft  Watson,  for  plaintiif. 
F.  A.  Woodard,  Onnor  ft  Connor,  and  Lind- 
say Patterson,  for  defendant 

PER  CURIAM.     Affirmed. 


WORSLBY  T.  KEECH.  (Supreme  Court 
of  North  Carolina.  Fall  Term,  1906.)  ActMO 
by  one  Worsley  against  one  Keeeh. 

PER  CURIAM.  Dismissed,  under  mle  17 
(^  S.  B.  tU). 
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VON  LEHB  ▼.  ATLANTIC  COAST  LINE 
R.  CO.  (Supreme  Court  of  South  Carolina. 
Sept  11,  1907.)  Appeal  from  Common  Pleas 
Oircttit  Court  of  Colleton  County;  Purdy, 
Judge.  Action  by  A.  Von  Lehe  against  the 
Atlantic  Coast  Jjine  Railroad  Company.  From 
an  order  affirming  a  judgment  of  a  magistrate, 
defendant  appeals.  Affirmed.  W.  Huger  Fitz- 
simons,  for  appellant  J.  S.  Griffin,  for  re- 
spondent 

WOODS,  J.  This  action  was  brought  for 
$6.30,  the  yalue  of  one  cheese,  with  freight 
paid  thereon,  shipped  by  Leman  Bros,  from 
New  York,  and  consigned  to  the  plaintiff  at 
Walterboro,  SL  C,  and  the  statutory  penalty 
of  $50.  According  to  the  plaintiff's  evidence, 
all  the  rest  of  the  goods  with  which  the  cheese 
was  shipped  were  safely  delivered  by  the  de- 
fendant Atlantic  Coast  Line  Railroad  Com- 
pany, and  under  the  case  of  Bradley  y.  Rail- 
way Co.,  57  S.  E.  1101,  this  gave  rise  to  the 
presumption  that  the  cheese  was  lost  on  the 
defendant's  railroad.  The  defendant's  freieht 
agent  at  Charleston  testified,  however,  the 
cheese  was  short  when  the  lot  of  goods  came 
to  the  defendant  railroad  from  the  Clyde  Line 
Steamship  Company.  From  this  testimony  the 
magistrate  found  that  the  cheese  never  came 
into  the  possession  of  the  defendant  from  the 
connecting  carrier;  but  he  nevertheless  held 
the  defendant  liable  for  the  value  of  the  cheese, 
freight,  and  penalty,  and  gave  judgment  accord- 
ingly. In  appealing  to  the  circuit  court  defend- 
ant alleged  error  in  holding  it  liable  for  goods 
not   lost  on  its  own  line,   when  it  had  made 


proof  of  its  inability  to  trace  the  loss  after  due 
diligence.  But  the  appeal  to  this  court  from 
the  decision  of  the  circuit  court  is  on  the  sole 
ground  that  the  penalty  act  of  February,  1903 
(24  St.  at  Large,  p.  81),  is  unconstitutional. 
As  that  statute  nas  been  recently  considered 
and  held  to  be  constitutional  in  Charles  v.  Rail- 
road Company,  58  S.  E.  027,  the  appeal  must 
fail.  The  judgment  of  this  court  is  that  Uie 
judgment  of  the  circuit  court  be  affirmed. 


VON  LEHB  ▼,  ATLANTIC  COAST  LINE 
R.  CO.  (Supreme  Court  of  South  Carolina. 
Sept.  11,  1907.)  Appeal  from  Common  Pleas 
Circuit  Court  of  Colleton  County;  Purdy,  Judge. 
Action  by  A.  Von  Lehe  against  the  Atlantic 
Coast  Line  Railroad  Company.  From  an  or- 
der affirming  judgment  of  a  magistrate,  d& 
fendant  appeals.  Affirmed.  W.  Huger  Fltz- 
simons,  for  appellant  J.  S.  Griffin,  for  re- 
spondent. 

WOODS,  J.  The  plaintiff  recovered  judg- 
ment in  a  magistrate's  court  for  the  value  of 
two  sacks  of  grist  and  two  sacks  of  flour  ship- 
ped from  Nashville,  Tenn.,  to  plaintiff  at  Wal- 
terboro, S.  C,  and  the  statutory  penalty  of 
$50.  The  judgment  was  affirmed  by  the  cir- 
cuit court,  and  the  defendant  appeals  80lel> 
on  the  ground  that  the  penalty  statute  of  1903 
(24  St.  at  Large,  p.  81)  is  unconstitutional. 
The  question  has  been  settled  by  the  case  of 
Charles  v.  Railroad  Co.  (recently  filed)  58  S. 
E.  927.  The  judgment  of  this  court  is  that 
the  judgment  of  the  circuit  court  be  affirmed. 


End  of  Cases  in  Vol.  59. 


